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ASSOCIATE  JUSTICES. 

CHARLES  N.  POTTER.  SAMUEL  T.  CORN. 
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*Cblef  Justice  from  January  1, 1897.  I'Term  expired  January  4, 1897. 
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(Supreme    Court  of  Nevada.     Dec.  24,  1886.) 

TKdbt  Db«d— Aotiok  to  Skt  Aside  — DBrscT  or 
Partiks — Masdatobt  Statute. 

1.  Where  the  owners  of  property  convey  It  to  • 
trustee  upon  specified  terms  and  conditions,  and 
wie  of  them  brings  an  action  against  the  trustee 
to  hare  the  trust  deed  annulled  and  the  truste. 
oijoined  from  acting  or  claiming  thereunder,  tb« 
other  owners  are  necessary  parties. 

2.  Gen.  St  {  3089,  which  nrovides,  among  oth- 
er tilings,  that  "when  a  complete  determination 
of  the  eontroversy  cannot  be  had  without  the  pres- 
ence of  other  parties,  the  court  must  order  them 
to  be  brought  m,"  is  mandatory,  and  hence  a  de- 
fect of  parties  is  not  waived,  in  such  case,  by  de- 
fendant pleading  to  the  merits. 

Appeal  from  district  court,  Bureka  oountj; 
▲.  L.  Fitzgerald,  Judge. 

Action  by  Irene  M.  Robinson  against  Hen- 
T7  Kind  and  Eugene  Howell  to  set  aside  a 
trust  deed  and  for  an  injunction.  From  a 
Judgment  In  favor  of  plaintiff,  defendants  ap- 
peaL    Reversed. 

Thomas  Wren,  for  appellants.  Robert  M. 
Clarke  and  Peter  Breen,  for  respondent 

BONNIFIEtJ),  J.  This  action  was  broufbt 
to  bave  a  certain  liv.^trument  and  deed  of 
trust  asntUled  and  canceled,  and  the  defend- 
ants and  each  of  tbem  perpetually  enjoined 
from  asserting  or  acting  or  claiming  under 
the  same,  from  leasing,  operating.  Incumber- 
ing, or  In  any  manner  disposing  of,  using,  or 
veiling  tbe  property  mentioned  in  said  Instru- 
ment, or  any  part  thereof.  The  deed  or  In- 
strument was  executed  on  August  2,  1892,  by 
7ampfl  A.  Church  and  B.  D.  Church  and  Irene 
IC.  Robinson,  parties  of  the  first  part,  to  Hen- 
ry Kind,  party  of  the  second  part,  and  con- 
T^ed  to  him,  and  to  his  heirs  and  assigns, 
certain  real  estate  and  personal  property, 
therein  described,  and  by  its  terms,  "in  trust 
for  the  said  parties  of  the  first  part  upon  the 
terms  and  conditions  hereinafter  specified, 
*  *  *  to  bave  and  to  bold  all  and  singular 
the  said  hereinbefore  granted  and  described 
premises  imto  the  said  Henry  Kind,  bis  heirs 
and  assigns,  upon  the  trust,  nevertheless,  and 
to  and  for  the  uses  and  purposes  hereinafter 
limited,  described,  and  declared,  that  la  to 

*  For  opinion  on  rehearing,  see  47  Pac.  077. 


say:  Upon  the  sale  of  any  or  all  of  said  prop- 
erty, the  procee(^s  thereof  shall  be  applied, 
first,  to  the  payment  of  the  mining  expenses 
incurred  upon  said  property,  the  wages  of  a 
watchman,  and  taxes,  and  upon  the  claim  of 
Eugene  Howell  against  said  parties  of  the 
first  part  for  services  and  salary  up  to  May 
31,  1882,  as  the  same  appears  charged  upon 
the  books  of  Robinson,  Church  &  Co.,  but  the 
amount  not  to  exceed  $4,100.  Said  Eugene 
Howell  to  have  charge  of  the  property  aa 
manager  as  heretofore,  and  to  work,  sell,  or 
lease  all  or  any  of  said  property,  as  he  may 
deem  best,  and  for  the  best  interests  of  the 
respective  parties,  but  to  receive  no  com- 
pensation for  his  services.  Said  Eugene 
Howell  to  keep  a  correct  set  of  books  of  all 
receipts  from  said  property  and  all  expendi- 
tures thereon,  and  to  furnish  said  party  of 
the  second  part  vouchers  for  all  moneys  ex- 
pended upon  said  property.  Whenever  said 
Eugene  Howell  shall  be  paid  in  full,  and  all 
other  payments  shall  be  made  as  hereinbefore 
described  and  provided,  said  party  of  the  sec- 
ond part  shall  reconvey  unto  said  parties 
of  the  first  part  all  or  any  of  said  properties 
that  remain  unsold,  one-half  to^  said  Irene  IC 
Robinson  and  one-half  to  said  James  A.  and 
E.  D.  Church;  said  Irene  M.  Robinson  here- 
by releasing  any  and  all  claims  she  may  have 
against  said  James  A.  and  E.  D.  Church  In 
consideration  of  the  conveyance  of  one-half 
of  said  property  to  her  as  aforesaid." 

Complaint  The  plaintiff  by  ber  complaint 
alleges,  In  substance  and  In  brief,  that  at 
the  time  she  executed  said  deed  and  Instru- 
ment she  was  the  owner  of  the  property 
therein  described;  that  she  was  then  sick  in 
both  body  and  mind,  and  was  non  compos 
mentis,  and  had  not  the  capacity  to  manage 
said  property,  or  to  transact  any  business  con- 
cerning the  same,  and  that,  particularly,  she 
was  mentally  incapacitated  to  make  and  exe- 
cute or  comprehend  the  meaning  of  said  In- 
strument; that  said  defendants,  and  each  of 
them,  well  knowing  the  premises,  and  fully 
advised  concerning  the  plaintiff's  said  physic- 
al and  mental  ailments,  and  her  Inability  to 
take  care  of  said  property,  and  well  knowing 
that  plaintiff  did  not  vmderstand  or  compre- 
hend, and  bad  mot  mental  capacity  to  legal^ 


Digitized  by 


Google 


47  PACIFIC  REPOBTBE. 


(Nev. 


execute,  the  deed  of  trust  and  power  annex- 
ed thereto,  did,  on  the  2d  day  of  August,  1892, 
knowingly,  falsely,  and  fraudulently,  and 
without  consideration,  and  with  Intent,  etc., 
cause  and  procure  the  plaintiff  to  make,  exe- 
cute, and  deliver  the  said  conveyance  of  her 
aforesaid  real  and  personal  property,  men- 
tioned and  described  In  said  deed  of  trust, 
etc.,  and  caused  and  procured  the  plaintiff,  by 
the  deed  and  instrument  aforesaid,  falsely, 
fraudulently,  and  knowingly,  etc.,  to  appoint 
said  defendant  Eugene  Howell  to  have  charge 
of  said  property,  as  manager,  to  work,  sell, 
and  lease  all  or  any  part  thereof  as  he  might 
deem  best,  and  apply  the  proceeds,  etc.,  and 
when  said  Howell  should  be  paid,  and  all 
other  payments  provided  for  In  said  instru- 
ment should  be  made,  to  ,convey  the  said 
property,  or  the  portion  thereof  remaining, 
one-half  to  the  plaintiff,  Irene  M.  Robinson, 
and  one-half  to  James  A.  Church  and  B.  D. 
Church.  It  Is  also  alleged  in  the  complaint 
that  the  defendants  are  proceeding  to  execute 
the  terms  and  provisions  of  said  false  and 
fraudulent  instrument;  that  they  have  taken 
possession,  and  now  have  possession  and  con- 
trol of  the  said  property  under  said  instru- 
ment, and  have  advertised  for  sale  at  public 
auction  said  property,  etc.  The  said  deed  of 
trust  or  instrument  Is  annexed  to  the  com- 
plaint and  made  part  thereof. 

Demurrer  and  Answer.  The  defendants  de- 
murred to  the  complaint,  one  of  the  grounds 
of  which  was  that  It  appears  upon  the  face 
of  said  complaint  that  there  is  a  defect  of 
parties  defendant,  in  that  James  A.  Church 
and  B.  D.  Church  are  necessary  parties  de- 
fendant. The  demurrer  was  overruled,  and 
the  defendants  answered,  denying  each  ma- 
terial allegation  of  the  complaint  specifically, 
and  denied  that  the  plaintiff  was  the  sole 
owner  of  the  property  described,  and  alleged 
that  she  was  the  Joint  owner  of  said  proper- 
ty with  James  A.  Church  and  E.  D.  Church, 
and  that  at  the  time  the  trust  deed  was  exe- 
cuted by  the  plaintiff  she  well  knew  that  the 
said  Churches  were  the  joint  owners  of  said 
property  with  said  plaintiff.  And  they  al- 
leged "that  there  is  a  defect  of  parties  de- 
fendant to  said  action;  that  said  James  A. 
Church  and  B.  D.  Church  are  necessary  par- 
ties defendants  In  said  action." 

Judgment  and  Decree.  The  case  was  tried 
by  the  court  without  a  Jury,  and  resulted  in 
a  Judgment  and  decree,  in  favor  of  the  plain- 
tiff, to  the  effect  "that  the  said  deed  of  trust 
mentioned  and  described  in  the  complaint  in 
this  action  is  fraudulent  and  void,  and  set 
aside  as  against  the  said  plaintiff,  Irene  M. 
Robinson;  and  the  said  defendants,  Eugene 
Howell  and  Henry  Kind,  and  each  of  them, 
are  hereby  perpetually  enjoined  from  claim- 
ing, holding,  or  asserting  any  title  or  right, 
or  in  exercising  any  power  or  authority  over 
or  concerning  the  said  property  mentioned 
and  described  in  said  deed,  and  from  mak- 
ing, executing,  or  delivering  any  conveyance 
of  said  property,  or  any  portion  thereof,  and 


froin  selling,  delivering,  or  otherwise  dispos- 
ing of  said  property,  or  any  part  thereof,  and 
from  in  any  manner  Interfering  with  said 
property,  or  with  the  use  and  enjoyment 
thereof."  Judgment  was  given  against  the 
defendants  for  plaintiff's  costs,  taxed  at 
$77.33.  The  defendants  appeal  from  the  de- 
cree and  Judgment. 

Contention.  Counsel  for  appellants  con- 
tends that  James  A.  Church  and  E.D.  Church 
are  necessary  parties  defendant;  that  they 
are  the  principal  parties  in  Interest;  and  con- 
tends, in  substance,  that  the  court  erred  in 
overruling  the  demurrer,  and  In  proceeding 
with  the  trial  of  the  case,  and  rendering  the 
judgment  and  decree  therein,  without  ac- 
quiring jurisdiction  over  said  uecessary  par- 
ties defendant 

Authorities.  "It  seems  to  be  well  estab- 
lished by  the  authorities,  as  a  general  rule 
in  equity,  subject  to  certain  exceptions,  that 
all  persons  materially  interested,  either  le- 
gally or  beneficially,  in  the  subject-matter  of 
a  suit,  are  to  be  made  parties  to  it,  either 
as  plaintiffs  or  as  defendants,  however  nu- 
merous they  may  be,  so  that  there  may  be  a 
complete  decree  which  shall  bind  them  all." 
Story,  Eq.  PI.  (9th  Ed.)  |  72  and  note  4;  Id. 
i§  75,  76.  "Where  a  person  has  a  direct  inter- 
est in  the  subject-matter  of  the  suit,  his 
rights  will  be  affected  by  the  final  decree, 
and  he  Is  a  necessary  party."  Richards  v. 
Richards,  9  Gray,  313,  315.  "A  person  Is  a 
necessary  party  to  a  suit  when  no  decree  in 
relation  to  the  subject-matter  of  the  litigation 
can  be  made  until  he  is  properly  before  the 
court  as  a  party,  or  where  the  defendants  In 
the  suit  have  such  Interest  In  having  such 
person  before  the  court  as  would  enable  them 
to  make  the  objection  If  he  were  not  a  par- 
ty." Bailey  v.  Inglee,  2  Paige,  278.  "If  the 
interest  of  the  absent  parties  may  be  affectdl 
or  bound  by  the  decree,  they  must  be  brought 
before  the  court,  or  it  will  not  proceed  to  a 
decree."  Story,  Eq.  PI.  (9th  Ed.)  §  137.  "If 
the  defendants  actually  before  the  court  may 
be  subjected  to  undue  inconvenience,  or  to 
danger  of  loss,  or  to  future  litigation,  or  to 
a  liability,  under  the  decree,  more  extensive 
and  direct  than  if  the  absent  parties  were 
before  the  court,  that,  of  itself,  will,  in  many 
cases,  furnish  a  sufficient  ground  to  enforce 
the  rule  of  making  the  absent  persons  par- 
ties."   Id.  §  XiS. 

The  defendants  Kind  and  Howell,  and  each 
of  them,  may  be  subjected  to  future  litiga- 
tion, by  said  James  A.  and  B-  D-  Church,  to 
enforce  the  trust,  and  to-  account  for  said 
property  and  their  stewardship  thereof;  and 
the  said  Howell  may  be  defeated  in  the  col- 
lection of  his  said  claim,  as  against  said 
Church  &  Churcl),  If  he  fail  to  use  all  rea- 
sonable diligence  to  collect  the  same  out  of 
the  proceeds  of  said  property.  In  any  such 
suits  between  the  defendants  and  the 
Churches,  the  Judgment  and  decree  in  this 
case  could  not  avail  them  for  any  purpose. 
It  appears,  by  the  complaint,  that  the  said 
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James  A.  and  E.  D.  Church  have  a  direct  In- 
terest in  the  subject-matter  of  the  suit,  and 
that  their  interest  under  the  said  Instrument 
is  identical  with  that  of  the  plaintiff,  with 
the  additional  interest  therein  of  having  the 
release,  made  by  the  plaintiff,  of  all  and  any 
claim  she  may  have  against  them,  comiUeted 
and  made  effective  by  a  conveyance  to  her 
by  defendant  Kind  of  one-half  of  all  or  any 
of  said  property  that  remains  unsold,  as  pro- 
vided in  said  instrument,  after  the  payments 
therein  named  are  made  out  of  the  proceeds 
of  said  property. 

Effect  of  Decree.  The  decree  annuls  said 
Instrument  as  to  the  plaintiff,  and  takes  the 
property  out  of  the  hands  and  control  of  the 
trustee,  Henry  Kind,  and  the  agent,  Eugene 
Howell,  who  are  made  by  said  instrument 
the  trustee  and  agent,  respectively,  of  the 
said  James  A.  and  E.  D.  Church  and  the 
plaintiff,  the  beneficiaries  of  said  trust,  and 
it  puts  the  same  into  the  hands  and  control 
of  the  plaintiff.  It  perpetually  restrains  the 
defendants,  as  such  trustee  and  agent,  or 
otherwise,  from  ii)  any  manner  interfering 
with  said  property  or  with  the  use  and  en- 
joyment thereof.  It  In  effect  ousts  said 
James  A.  and  B.  D.  Church  of  said  property, 
and  strips  them  of  all  their  rights  and  inter- 
est therein.  It  seems  that  it  was  intended 
that  the  decree  should  have  such  effect.  The 
plaintiff  claims  in  her  complaint  to  be  the 
owner  of  said  property,  and  her  counsel  ar- 
gues and  contends,  as  matter  of  law,  the  ac- 
tion being  to  revoke  a  trust,  that  the  cestuis 
que  trust  or  beneficiaries  were  not  necessary 
parties;  that  they  were  represented  by  the 
defendants,  who  were  their  trustees,  and 
who  defended  the  trust  for  them.  The  icon- 
tentlon  is  to  the  effect  that,  in  law,  James  A. 
and  E.  D.  Church  being  beneficiaries,  the 
defendants,  as  trustees,  defended  for  them; 
that,  this  being  an  action  to  revoke  the  trust, 
they  represented  said  Churches,  and  bound 
them  in  the  action;  and  that  their  interest 
in  the  said  deed  and  instrument  and  proper- 
ty Is  concluded  by  said  decree.  But  we  can- 
not agree  with  counsel  in  his  theory  of  the 
law.  The  said  trustees  do  not  represent  the 
said  two  beneficiaries,  the  Churches,  In  any 
greater  degree  or  for  any  other  purpose  than 
they  represent  the  other  beneficiary,  the 
plaintiff,  and  cannot  bind  the  former  any 
more  than  the  latter  by  anything  they  may 
or  can  do  by  virtue  'of  their  powers  or  rela- 
tions as  trustees. 

In  Cases  of  Trusts.  Story,  In  his  Equity 
Pleadings  (9th  Ed.  f  207),  gives  the  general 
rule  as  to  parties  In  cases  of  trusts  as  follows: 
"The  general  rule  in  cases  of  this  sort  Is  that, 
in  suits  respecting  the  trust  property,  brought 
by  or  against  the  trustees,  the  cestuis  que 
trust,  or  beneficiaries,  as  well  as  the  trustees, 
are  necessary  parties.  The  trustees  have  the 
legal  interest,  and  therefore  they  are  neces- 
sary parties.  The  cestuis  que  trust,  or  bene- 
ficiaries, have  the  equitable  and  ultimate  in- 
terest to  be  affected  by  the  decree,  and  there- 


fore they  are  necessary  parties."  "If  there 
are  divers  cestuis  que  trust,  all  of  them  should 
be  made  parties  to  a  bill  touching  the  com- 
mon Interest."  Id.  g  210,  note  2.  "In  con- 
tests respecting  property  held  In  trust,  where 
the  Interests  of  the  cestuis  que  trust  stand 
opposed  to  the  right  set  up  by  the  complain- 
ant, the  cestuis  que  trust  are  necessary  i)ar- 
ties."  Brokaw  v.  Brokaw,  41  N.  J.  Eq.  216, 
7  Atl.  414;  Tyson  v.  Applegate,  40  N.  J.  Eq. 
300.  "It  is  undoubtedly  a  general  rule  that, 
In  suits  respecting  trust  property,  brought 
either  by  or  against  trustees,  the  cestuis  que 
trust  are  necessary  parties."  Boyden  v.  Part- 
ridge, 2  Gray,  194,;  Bank  v.  Crafts,  145  Mass. 
447,  14  N.  E.  758.  In  an  action  by  a  benefi- 
ciary against  the  trustee,  when  the  right  as- 
serted, If  It  exists  at  all,  is  also  held  by  all 
other  parties  similarly  situated  with  the  one 
who  sues,  and  the  decision  would  In  fact  deter- 
mine all  their  rights,  the  equitable  doctrine 
primarily' requires  that  the  beneficiaries  should 
unite  as  plaintiffs;  but,  if  any  refuse  to  Join, 
they  should  be  made  defendants,  in  order  that 
the  trustee  may  not  be  subjected  to  a  multi- 
plicity of  suits  when  the  whole  controversy 
could  be  decided  In  one.  Pom.  Rem.  &  Rem. 
Rights,  i  355.  In  harmony  with  the  above 
rule  it  was  held.  In  Dillon  v.  Bates,  39  Mo. 
292,  that,  "In  a  siAt  in  equity,  brought  by  one 
distributee  of  an  estate  against  the  adminis- 
trator, to  set  aside  a  settlement  on  the  groimd 
of  fraud,  all  the  distributees  must  be  made 
parties,  either  as  plaintiffs  or  defendants,  to 
avoid  a  multiplicity  of  suits,  and  to  enable 
the  court  to  make  a  complete  and  binding  de- 
cree." In  the  case  at  bar  we  are  of  opinion 
that  a  multiplicity  of  suits  cannot  be  avoided, 
and  that  a  complete  and  binding  decree  can- 
not be  made,  as  to  all  the  parties  directly  in- 
terested, without  the  said  two  other  benefi- 
ciaries being  brought  Into  court  by  being  made 
parties. 

Statute  Provision.  By  Gen.  St.  I  3089,  It 
Is  provided:  "The  court  may  determine  any 
controversy  between  parties  before  It,  when 
It  can  be  done  without  prejudice,  to  the  rights 
of  others  or  by  saving  their  rights;  but  when 
a  complete  determination  of  the  controversy 
cannot  be  had  without  the  presence  of  other 
parties,  the  court  must  order  them  to  be 
brought  in.  *  *  •"  In  Pom.  Rem.  &  Rem. 
Rights  (2d  Ed.)  S  419,  the  author,  in  comment- 
ing upon  the  above  provision,  foimd  perhaps 
in  all  the  Codes,  says:  "If  there  are  other 
persons,  not  parties,  whose  rights  must  be  as- 
certained and  settled  before  the  rights  of  the 
parties  to  the  suit  can  be  determined,  then  the 
statute  Is  peremptory.  The  court  must  cause 
such  persons  to  be  brought  In.  It  Is  not  a 
matter  of  discretion,  but  of  absolute  Judicial 
duty.  The  enforcement  of  this  duty  does  not 
rest  entirely  upon  the  parties  to  the  record. 
If  they  should  neglect  to  raise  the  question, 
and  to  apply  for  the  proper  order,  the  court, 
upon  its  own  motion,  will  supply  the  omis- 
sion, and  will  either  directly  bring  in  the  new 
parties,  or  remand  the  cause  in  order  that  the 
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plaintiff  may  bring  them  In.**  Where,  then, 
a  case  comes  under  the  above  rule  as  to  par- 
ties, the  defect  la  not  waived  by  the  defend- 
ant answering  to  the  merits.  The  contention 
of  counsel,  that  by  answering  the  complaint, 
and  going  to  trial,  the  demurrer  of  the  de- 
fendants on  'the  ground  of  defect  of  parties 
was  waived.  Is  not  tena'ble.  "Under  some  cir- 
cumstances a  trustee  may  represent  his  benefi- 
ciaries in  all  things  relating  to  their  common 
Interests  hi  the  trust  property.  He  may  be 
Invested  with  such  powers  and  subjected  to 
such  obligations  that  those  for  whom  he  holds 
will  be  bound  by  what  is  done  against  him  as 
by  what  Is  done  by  him.  If  he  has  been 
made  such  a  representative,  it  is  well  settled 
that  his  beneficiaries  are  not  necessary  par- 
ties to  a  suit  by  him  against  strangers  to  en- 
force the  trust,  or  to  one  by  a  stranger  against 
him  to  defeat  it,  in  whole  or  in  part."  Ker- 
rlson  V.  Stewart,  93  U.  S.  155.  See  page  160. 
And  so  it  is  held,  in  effect,  in  other  cases  cited 
by  counsel  for  respondent 

But  these  authorities  are  not  applicable  to 
this  case.  This  is  not  a  suit  by  the  trustee 
against  a  stranger  to  enforce  the  trust,  nor  Is 
It  a  suit  by  a  stranger  against  the  trustee  to 
defeat  the  trust  Besides,  defendant  Kind,  the 
trustee,  was  not  Invested  with  such  powers  and 
subjected  to  such  obligatioAs  that  the  bene- 
ficiaries Church  will  be  bound  by  what  was 
done  against  him  in  this  action.  His  powers 
and  obligations  under  the  deed  are  very  lim- 
ited. The  judgment  and  decree  of  the  trial 
court  must  be  reversed,  and  It  is  so  ordered. 

BIGEIiOW,  0.  J.,  and  BELKNAP,  X,  con- 
cur. 


(18  Moot.  668) 

CHICAGO  TITLE  &  TRUST  CO.   V. 

O'MARR,  Sheriff,  et  al.  (BROWN 

et  al..  Interveners). 

(Supreme  Court  of  Montana.    Dec.  7,  1886.) 

StIPOLATION — CONSTRDCTION. 

In  conversion,  the  complaint  alleged  the  prop- 
erty to  be  worth  ?12,5(X).  Defendants,  by  an- 
swer, denied  that  the  property  was  of  any  great- 
er value  than  $6,000.  The  allegations  of  defend- 
ants as  to  the  value  were  stricken  out  as  imma- 
terial. At  the  trial  counsel  agreed  that  no  proof 
need  be  offered  to  sustain  plaintiff's  allegation 
that  the  value  was  $12,500.  On  appeal  the  court 
determined  the  question  of  value  to  be  material. 
Bdd,  that  the  stipulation  was  made  for  the  pur- 
poses of  the  trial  only,  and  did  not  prevent  de- 
fendants from  trying  the  issues  as  to  value  on  a 
new  trial. 

Motion  for  rehearing.    Denied. 

For  original  opinion,  see  46  Pac.  809. 

PER  CURIAM.  Motion  for  rehearing  is 
made  upon  the  ground  that  the  court  over- 
looked the  fact  that  the  value  of  the  property 
sold  was  agreed  to  be  $12,500  by  stipulation 
of  the  parties  at  the  trial,  and  that  therefore 
the  Issue  of  value  was  eliminated  from  the 
case.   But  a  re-examination   of   the  record 


upon  this  point  ccmfirms  ns  In  onr  opinion 
that  the  questlcm  of  value  ought  to  be  retried. 
PlaintlfTs  complaint  avers  that  when  plain- 
tiff, took  possession  of  the  property  describ- 
ed in  the  chattel  mortgage,  its  value  was  $12,- 
500.  The  defendants,  by  answer,  denied  this 
averment  or  that  the  property  was  of  any 
greater  value  than  $6,000.  The  same  denial 
was  made  to  interveners'  allegations  of  value. 
This  was  the  conditi,on  of  the  pleadings  as  to 
the  issue  of  value  upon  the  day  of  the  trial. 
Upon  that  date  defendants  filed  an  amended 
answer  to  the  plaintiff's  complaint.  In  this 
answer  the  defendants  elaborately  set  forth 
the  mortgage  to  themselves,  and  tbelr  con- 
tention that  the  plaintiff  ought  not  to  be  per- 
mitted to  assert  any  claim  against  defend- 
ants on  account  of  their  attachment  of  the 
goods,  or  to  receive  any  moneys  "of  the  value 
of  said  goods  as  found  to  be  at  the  time  of  the 
taking  until  there  shall  have  first  been  de- 
ducted, and  awarded  to  defendants  other  than 
the  sheriff,  the  sum  of  $3,100,  so  deposited 
by  them  and  received  by  the  plaintiff,"  etc 
This  pleading  of  the  defendants  amounted  to 
a  contention  for  the  very  rights  which  the 
court  in  the  opinion  preserved  to  them,  and 
we  think  the  language  used  demonstrates 
that  defendants  insisted  on  an  Issue  of  the 
value.  The  phiintlff  moved  the  court  to  strike 
out  all  such  contentions  of  defendants,  be- 
cause they  were  sham  and  immaterial,  and 
constituted  no  defense.  The  court  sustained 
tills  motion.  Just  when  the  order  in  relation 
to  this  motion  was'made  does  not  clearly  ap- 
pear. It  appears,  too,  that  at  the  trial,  on 
motion  of  interveners,  the  court  struck  cat 
substantially  the  same  matter  pleaded  by  the 
defendants  in  answer  to  the  complaints  in 
intervention.  The  admission  of  counsel,  made 
prior  to  the  trial,  that  no  proof  need  be  of- 
fered to  sustain  the  allegation  of  that  para- 
graph of  the  complaint  to  the  effect  that  the 
value  of  the  property  was  $12,500,  and  that, 
at  the  time  of  the  trial,  the  allegation  of  val- 
ue was  true,  seems  to  have  been  made  for  the 
purposes  of  the  trial  as  the  court  viewed  the 
issues  to  be  tried.  Under  the  view  we  took 
of  the  case,  the  matter  contained  In  para- 
graph B,  which  was  stricken  out,  constituted 
proper  defenses.  The  defendants  could  never 
have  meant  to  surrender  the  Issue  of  value  so 
long  as  their  defenses  stood  raising  that  Is- 
sue. But  when  the  court  struck  out  the  par- 
agraphs pertaining  to  the  value  of  the  prop- 
erty. It  would  seem  that  proof  upon  that  Is- 
sue then  became  immaterial  because  of  the 
ruling  of  the  court.  Upon  the  argument  of 
the  ease  in  this  court  we  were'  advised  by 
the  counsel  that  the  district  court  was  of  the 
opinion  that  defenflants  and  interveners  nev- 
er had  possession  of  the  property,  and  that 
therefore  they  had  no  rights.  If  such  were 
the  views  of  the  district  court  at  the  time 
of  the  trial,  plainly  the  defendants  could  not 
rely  upon  the  Issue  of  value.  Therefore,  proof 
upon  that  issue  may  have  been  dispensed 
with  by  an  admission  that  because  of  the 
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rallng  of  the  court,  for  the  purposes  of  that 
trial,  the  value  might'  be  taken  as  greater 
than  the  pleadings  themselves  had  confessed 
It  to  be.  It  Is  dUBcult  for  ns  to  believe,  from 
all  the  pleadings  filed  and  proceedings  had, 
and  from  their  brief  filed  herein,  that  the 
learned  counsel  for  the  defendants  Intention- 
ally abandoned  the  Issue  of  value,  and  thus 
practically  abandoned  their  pleaded  case;  for, 
if  their  defense  of  value  could  prevail.  Its 
advantage  to  them  would  be  to  show  a  value 
lower  than  the  amount  of  the  claims  of  the 
plaintiff  and  interveners.  The  record  is  not 
as  clear  as  it  should  be  as  to  how  the  stipu- 
lation came  to  be  made;  but,  inasmuch  as  the 
issue  of  value  has  become  so  very  important 
under  our  opinion,  and  was  so  Immaterial 
In  the  lower  court,  we  do  not  feel  justified  in 
holding  that  any  ambiguities  in  the  record 
should  deny  to  the  defendants  the  opportu- 
nity to  retry  the  issue,  especially  when  the 
defendants  contend  they  did  not  waive  the 
Issue  at  alL  The  error  In  the  statement  of 
amount  claimed  by  the  plaintiff  will  be  cor- 
rected.   Rehearing  denied. 


(U  MoDt.  22) 


WOOD  T.  GLBIM. 


(Supreme  Court  of  Montana.  Dec.  7,  1896.) 
ReviBV  ON  Appeal — InscfpiCibnt  Recokd. 
An  order  denying  a  motion  for  new  trial  will 
be  affirmed  where  no  statement  of  the  case  ap- 
pears in  the  record,  and  there  is  no  specification 
of  errors  of  law  or  of  particulars  in.  which  the 
evidence  is  insufficient  to  sustain  the  verdict. 

Appeal  from  district  court,  Missoula  coun- 
ty; Frank  H.  Woody,  Judge. 

Action  by  3.  K.  Wood  against  Mary  Oleim 
to  recover  for  legal  services.  From  a  Judg- 
ment for  plaintiff,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial,  defendant  ap- 
peals.   Affirmed. 

Crouch  &  Musgrave,  for  appellant  J.  K. 
Wood,  in  pro.  per. 

PER  CURIAM.  The  plaintiff  obtained 
Judgment  against  the  defendant  on  account 
of  services  rendered  to  her  as  an  attorney 
at  law.  The  defendant  moved  for  a  new 
trial.  From  the  order  denying  the  same,  and 
from  the  Judgment,  the  defendant  appeals. 

The  notice  of  motion  for  a  new  trial  seta 
forth  that  a  motion  would  be  made  on  a 
statement  of  the  case.  No  statement  of  the 
case  appears  in  the  record,  nor,  as  far  as  the 
record  discloses,  was  any  ever  prepared. 
There  is  no  specification  of  errors  of  law  or 
of  particulars  in  which  the  evidence  is  in- 
sufilcient  to  sustain  the  verdict.  No  such  al- 
leged errors  can,  therefore,  be  considered. 
This  disposes  of  the  appeal  from  the  order 
denying  the  motion  for  a  new  trial  In  ex- 
amining the  appeal  from  the  Judgment,  there 
Is  no  error  apparent  in  the  Judgment  roll. 
The  judgment  and  order  denying  a  new  trial 
are  therefore  affirmed. 


(19  Hont.  S) 

LYNDB  V.  WAKBFIBLD. 

(Supreme  Court  of  Montana.     Dec.  7,  1896.) 

Action  fob  Dower— Rbnts  Attn  Pbofits— Rbviv- 

AL  or  Action— SuBRiFF's  Salb — 

Effect  on  Dowbr. 

1.  Under  Code  Civ.  Proc.  §  22  (Comp.  St.  1887, 
D.  63),  providing  that  an  action  sliall  not  abate 
by  the  death  of  a  party,  but  shall  in  all  cases 
survive,  and  be  maintained  by  his  representatives, 
— on  the  death  of  widow  pending  an  action  for 
dower,  and  for  rents  and  profits,  the  right  to  col- 
lect the  rents  and  profits  of  the  dower  estate 
surrives  to  her  personal  representative. 

2.  The  purchaser  at  a  sheriff's  sale  of  the  land 
of  the  husband,  on  judgment  against  the  hus- 
band, takes  the  land  subject  to  the  wife's  inchoote 
right  of  dower. 

3.  A  quitclaim  deed  by  a  husband  to  land,  after 
its  sale  on  execution,  does  not  convey  the  wife's 
inclionto  dower,  but  merely  the  husband's  right 
of  redemption. 

4.  Code  Civ.  Proc.  c  8,  relating  to  limitation  of 
actions  other  than  for  the  recovery  of  real  prop- 
erty, which  provides  (section  47)  that  "an  ac- 
tion for  relief  not  hereinbefore  provided  for  must 
be  commenced  within  three  years  after  the  cause 
of  action  shall  have  accrued,"  does  not  apply  to 
actions  for  the  assignment  of  dower,  mut  v. 
Sheep  Co.,  27  Pac.  399,  10  Mont  571,  followed. 

Appeal  from  district  court,  Gallatin  coun- 
ty; Dudley  Du  Bose,  Judge. 

Action  by  Mary  A.  Black  against  George  W. 
Wakefield.  On  the  death  of  the  plaintiff,  T. 
J.  Lynde  was  substituted.  From  a  Judg- 
ment for  plaintiff,  and  an  order  denying  a 
new 'trial,  defendant  appeals.    Affirmed. 

Leander  M.  Black,  In  the  year  1881,  died,  in- 
testate, in  th'e  county  of  Gallatin, .  in  this 
state.  During  his  lifetime  he  had  been  the 
owner  In  fee  of  a  large  amount  of  real  es- 
tate, situated  in  the  city  of  Bozeman,  in  said 
county,  and  which  real  estate  Is  described  In 
the  comphilnt  in  this  action.  The  said  Lean- 
der M.  Black  left  surviving  him,  as  his  wid- 
ow and  reUct  Mary  A.  Bhick,  the  original 
plaintiff  in  this  case.  It  appears  from  the 
record  that  during  the  years  1876,  1877,  and 
1878  the  real  estate  mentioned  in  the  com- 
plaint as  having  been  the  property  of  said 
Leander  M.  Black  was  attached  in  divers 
suits  commenced  against  him  by  divers  par- 
ties in  the  district  court  of  Gallatin  county; 
that  Judgments  were  obtained  in  said  suits 
against  said  Black,  and  on  the  22d  day  of 
January,  1879,  all  of  said  real  estate  was 
sold  by  the  sheriff  of  said  county,  upon  exe- 
cution, at  public  sale,  to  one  George  W.  Wake- 
field, and  a  certificate  of  sale  regularly  giv- 
en to  said  purchaser  by  the  sheriff  of  said 
county;  that  said  Wakefield  assigned  said 
certificate  of  purchase  to  one  Joseph  J.  Da- 
vis, and,  by  direction  of  said  Wakefield,  the 
sheriff  of  said  county,  on  the  25th  day  of 
July,  1879,  the  time  of  redemption  having 
expired,  made  to  said  Joseph  J.  Davis  .a 
deed  conveying  to  him  said  lands;  that  after- 
wards, by  mesne  conveyances,  the  titles  of 
said  property  were  conveyed  from  Joseph  J. 
Davis  to  the  defendant  George  W.  Wakefield, 
who  now  claims  to  be  the  owner  of  said  real 
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estate.  The  record  further  shows  that  after 
the  real  estate  was  sold  by  the  sheriff,  but 
before  the  sheriff  had  executed  his  deed  to 
the  purchaser  thereof,  the  said  Leander  M. 
Blacic  made  a  quitclaim  deed  embracing  all 
of  said  property  to  one  E.  W.  Toole.  No  at- 
tempt was  ever  made  by  any  one  to  redeem 
said  lands,  or  any  part  thereof,  at  any  time. 
It  is  not  disputed  that  the  defendant  Wakefield 
is  In  possession  of  said  real  estate,  and  has 
been  In  such  possession  since  his  purchase  at 
said  sheriff's  sale.  The  complaint  alleges  the 
property  to  be  of  the  value  of  $15,000,  and  its 
rental  value  to  be  ?  1,500  per  annum.  On  the 
12th  day  of  February,  1894,  Mary  A.  Black 
filed  her  amended  complaint  In  this  suit, 
claiming  her  dower  rights  and  Interest  in  said 
real  estate,  and  for  the  value  of  the  rents 
and  profits  during  the  time  she  had  been  de- 
forced of  her  dower  by  the  defendant.  The 
.  case  was  tried  to  the  court,  without  a  Jury. 
Judgment  was  rendered  by  the  court  that 
Mary  A.  Black  have  and  recover  dower  in  the 
premises  described  In  the  complaint,  and  a 
commission  was  appointed  to  lay  off  and  allot 
to  her  her  dower  in  the  premises.  From  the 
judgment  and  an  order  overruling  a  motion 
for  a  new  trial,  the  defendant  appeals.  Aft- 
er the  appeal  to  this  court,  Mary  A.  Black, 
the  respondent,  died,  intestate;  and  on  24th 
day  of  March,  1806,  a  motion  was  made  to 
substitute  T.  J.  Lynde,  her  administrator,  as 
respondent  in  the  cause,  and  that  the  same 
proceed  in  bis  name. 

Luce  &  Luce,  and  Toole  &  Wallace,  for  ap- 
pellant. •  Smith  &  Word,  for  respondent. 

PEMBKRTON,  C.  J.  (after  stating  the  facts). 
Counsel  for  the  appellant  object  to  the  sub- 
stitution of  the  administration  of  Mary  A. 
Black,  because,  they  contend,  the  entire  cause 
of  action  abated  by  her  death,  and  that  the 
right  to  sue  for  and  collect  the  rents  and 
profits  of  the  dower  estate,  which  had  accrued 
between  the  time  Mary  A.  Black  commenced 
her  suit  and  her  death,  does  not  survive  to 
her  legal  representative.  This  contention  pre- 
sents the  first  question  for  our  consideration. 
This  cause  was  commenced  under,  and  must 
be  determined  by,  the  provisions  of  section  22, 
Code  Civ.  Proc.  (Comp.  St.  1887,  p.  03),  which 
is  as  follows:  "An  action,  or  canse  of  ac- 
tion, or  defense,  shall  not  abate  by  the  death, 
marriage,  or  other  disability  of  a  party,  or  by 
the  transfer  of  any  interest  therein,  but  shall. 
In  all  cases  where  a  cause  of  action  or  de- 
fense arose  in  favor  of  such  party  prior  to 
his  death,  marriage  or  other  disability,  or 
transfer  of  interest  therein,  sun-ive,  and  be 
maintained  by  his  representatives  or  succes- 
sors in  interest;  and  in  case  such  action  lias 
not  been  begun  or  defense  interposed,  the  ac- 
tion may  be  begun  or  defeiLse  set  up  In  the 
name  of  his  representatives  or  successors  in 
interest;  and  in  case  the  action  has  been  be- 
gun or  defense  set  up,  the  courts  shall,  on 
motion,  allow  the  action  or  proceeding  to  be 


continued  by  or  against  his  representatives  or 
successors  in  Interest.  •  In  case  of  any  trans- 
fer of  interest,  the  action  or  proceeding  may 
be  continued  in  the  name  of  the  original 
party,  or  the  court  may  allow  the  person  to 
whom  the  transfer  is  made  to  be  substituted 
In  the  action  or  proceeding." 

We  are  aware  that  at  the  common  law.  If 
the  widow  die  before  the  damages  in  such 
cases  are  assessed,  her  personal  representative 
cannot  claim  or  recover  them.  1  Story,  Eq. 
Jur.  (10th  Ed.)  {  C25.  This  is  so  clear  to  our 
minds  that  we  will  not  cite  further  authority, 
or  further  discuss  the  question.  But  we  think, 
under  our  statute  and  the  great  weight  of 
authority,  a  different  rule  prevails  in  equity. 
Judge  Story,  In  the  same  section  referred  to 
above,  says:  "But  a  court  of  equity  will.  In 
such  cases,  entertain  a  bill  for  relief,  and 
decree  an  account  of  rents  and  profits  against 
the  respective  representatives  of  the  several 
persons  who  may  have  been  In  possession  of 
the  estate  since  the  death  of  the  husband;' 
provided,  at  the  time  of  filing  the  bill,  the 
regal  right  to  damages  is  not  gone."  And  in 
section  626,  following,  the  same  author  says: 
•'Upon  principle,  there  would  not  seem  to  be 
any  real  difiiculty  in  maintaining  the  concur- 
rent jurisdiction  In  courts  of  equity  in  all 
cases  of  dower;  for  a  case  can  scarcely  be 
supposed  In  which  the  widow  may  not  want 
either  a  discovery  of  the  title  deeds,  or  of 
dowable  lands,  or  some  impediment  to  her  re- 
covery at  law  removed,  or  an  account  of 
mesne  profits  before  the  assignment  of  dower, 
or  a  more  "full  ascertainment  of  the  relative 
values  of  the  dowable  lands;  and,  for  any 
of  these  purposes  (independent  of  oases  of  ac- 
cident, mistake,  or  fraud,  or  other  occasional 
equities),  there  seems  to  be  a  positive  neces- 
sity for  the  assistance  of  a  court  of  equity; 
and,  if  a  court  of  e<iulty  has  once  a  just  pos- 
session of  the  cause  In  point  of  Jurisdiction, 
there  seems  to  be  no  reason  why  it  should 
stop  short  of  giving  full  relief.  Instead  of 
turning  the  dowre-ss  round  to  her  ultimate 
remedy  at  law,  which  is  often  dilatory,  and 
always  expensive.  Dower  is  favored,  as  well 
in  law  as  in  e<iuity."  In  Pollitt  v.  Kerr,  49 
N.  J.  Eq.  05,  22  Atl.  800,  the  rule  at  law  and 
in  equity  in  such  cases  is  ably  discussed,  and 
the  authorities  collated.  In  that  case  the 
court  says  of  the  rule  at  law:  "The  reason 
given  for  the  rule  is  that  damages  can  only 
be  given  for  the  detention  of  the  possession; 
and  in  writs  of  right,  where  the  right  itself 
is  disputed,  no  damages  are  given,  because 
no  wrong  is  done  until  the  right  is  deter- 
mined. This  is  the  rule  at  Liw.  By  force  of 
It,  It  Is  clear  that  the  petitioner,  if  he  were 
in  a  court  of  law,  would  be  without  a  right, 
and,  consequently,  without  a  remetly."  The 
court  then  continues:  "A  somewhat  more 
liberal  rule  in  favor  of  the  widow  prevails  In 
equity.  The  rule  In  equity  I  understand  to 
be  this:  that  where  a  widow  files  a  bill  in 
chancery  for  dower,  and  dies  pending  the  suit, 
her  personal  representative  may  revive  the 
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suit,  and  recover  mesne  profitB.  This  Is  the 
rule  that  Lord  Alvanley  enforced  in  Curtis  v. 
Gnrtis,  2  Brown,  Gh.  620.  In  that  case  a 
widow  filed  a  bill  for  dower  against  her  hus- 
band's brother.  The  detendant  denied  the 
fact  of  marriage.  The  court  thereupon  di- 
rected that  the  bill  be  retained  until  the 
widow  estabilshed  her  right  by  a  Judgment  at 
law.  She  then  brought  an  action  at  law, 
and  had  a  recovery,  and  then  died.  On  a  bill 
of  revivor  and  supplement,  Lord  Alvanley 
held  that  the  widow's  iiersonal  representative 
was  entitled  to  a  decree  for  mesne  profits. 
Park  states  the  rule  in  equity  as  follows: 
'We  have  seen  that  at  law  the  widow  loses 
her  damages  If  the  tenant  dies  after  judgment, 
and  before  they  are  assessed,  and  also  that. 
If  she  herself  dies  before  the  damages  are 
ascertained,  her  personal  representative  can- 
not claim  them.  But  in  equity  a  different 
rule  prevails,  and  the  court  will  decree  an 
account  of  rents  and  profits  against  the  per- 
sons who  have  been  in  imsscssIod  since  the 
death  of  the  husband,  provided  that,  at  the 
time  when  the  bill  is  filed,  the  legal  right  to 
damages  was  not  gone.'  Park,  Dower,  330. 
Judge  Story  states  the  rule  in  almost  pre- 
cisely the  same  words.  1  Story,  Eq.  Jur. 
§  025.  The  Instances  In  which  the  court  have 
been  called  upon  to  apply  the  rule  are  but 
few  in  number,  but  in  every  instance  where 
it  was  applicable  that  has  come  under  my  ob- 
servation the  rule  has  been  enforced."  To 
the  same  effect,  see  Magruder  v.  Smith,  79 
Ky.  512;  McLaughlin  v.  McLaughlin,  20  N.  .^. 
Eq.  190;  Paul's  Ex'rs  v.  Paul,  36  Pa.  St. 
270;  Harper  v.  Archer,  28  Miss.  212;  Price  v. 
Hobba,  47  Md.  359.  We  think  It  useless  to 
cite  further  authority  upon  this  question. 
We  are  clearly  of  the  opinion,  under  our  sys- 
tem of  jurisprudence,  where  we  have  "but 
one  form  of  civil  action  for  the  enforcement 
or  protection  of  private  rights,  and  the  redress 
or  prevention  of  private  wrongs,  which  shall 
be  same  at  law  and  In  equity"  (Code  Civ. 
Pi»c.  c.  1,  §  1;  Comp.  St  1887,  p.  50),  and 
where  law  and  equity  are  merged  in  the  same 
tribunals,  that  the  right  to  prosecute  this 
suit  for  the  collection  of  the  rents  and  profits 
of  the  dower  estate  of  Mary  A.  Black  sur- 
vives to  her  legal  representative. 

Counsel  for  appellant  contend  that  If  Mary 
A.  Black  was  ever  entitled  to  dower  In  the 
real  estate  mentioned  In  the  complaint,  her 
right  thereto  is  barred  by  the  statutes  of  lim- 
itations. The  question  as  to  whether  a  wid- 
ow's dower  is  barred  by  the  general  statutes 
of  limitations  in  this  state  was  determined  by 
this  court  in  Burt  v.  Sheep  Co.,  10  Mont.  571, 
27  Pac.  399,  and  in  that  case  we  held  her 
right  of  action  was  not  so  barred.  We  think 
that  case  decisive  of  the  question  raised  In  the 
case  at  bar.  Counsel  for  appellant  contend 
that  the  statute  was  not  properly  Defore  the 
court  in  Burt  v.  Sheep  Co.  This  contention 
Is  not  supported  by  any  sutflcient  showing, 
for  in  that  case  the  court  not  only  held  that 
It  was  raised,  but  said  It  had  been  argued 


"with  great  ability  and  research."  And,  be- 
sides, we  think  Burt  v.  Sheep  Co.  Is  in  har- 
mony with  the  best  reasoning,  and  supported 
by  the  great  weight  of  authority  on  the  sub- 
ject 

Counsel  for  appellant  contend,  also,  that  the 
widow  Is  not  entitled  to  dower  in  the  land? 
described  In  the  complaint  because,  they  say, 
the  sherifTs  deed  to  the  lauds  conveyed  the 
whole  title,  relieved  of  dower.  In  the  ably- 
written  opinion  on  file  in  this  cause,  of  the 
Honorable  Dudley  Du  Bose,  the  judge  who 
tried  the  case  below,  we  find  this  language  in 
reference  to  the  effect  of  such  a  sale  upon  the 
widow's  dower:  "The  court  is  of  the  opinion 
that,  under  otir  statute,  the  only  title  the  pur- 
chaser obtains  at  a  sheriff's  sale  is  the  title 
of  the  husband,  and  not  the  inchoate  right  of 
dower  of  the  wife.  This  doctrine  Is  laid 
down  by  the  supreme  court  of  New  Jersey, 
and  by  the  supreme  courts  of  Illinois,  Massa- 
chusetts, Ohio.  Missouri.  Indiana,  New  York, 
Maryland,  and  by  Kent  Scrlbner  on  Dower, 
and  Williams  on  Keal  Property,  and  many 
other  cases."  In  Harrison  v.  Eldrldge,  7  N. 
J.  Law,  408,  the  court.  In  discussing  the  ques- 
tion as  to  whether  a  sale  by  the  sheriff  on  a 
commou-law  judgment  will  bar  the  widow  of 
dower,  says:  "It  has  been  repeatedly  deter- 
mined that,  by  such  a  proceeding,  the  wid- 
ow's claim  will  not  be  affected,  and  the  doc- 
trine of  the  law  is  conclusively  settled  upon 
that  point"  See  Code  Civ.  Proc.  Mont  § 
340;  Barker  v.  Parker,  17  Mass.  564;  4  Kent, 
Comm.  p.  45;  1  Scrib.  Dower,  p.  603;  Wil- 
liams, Ileal  Prop.  224;  Ayer  v.  Spring,  10 
Mass.  80;  Blain  v.  Harrison,  11  lU.  384;  Sum- 
mers V.  Babb,  13  HI.  483;  McClauahan  v. 
Porter,  10  Mo.  746;  Taylor  v.  Fowler,  18 
Ohio,  567;  Combs  v.  Young,  26  Am.  Dec.  225, 
and  note;  Hawley  v.  Bradford,  37  Am.  Dec. 
392;  Nance  v.  Hooper,  11  Ala.  552;  Herm. 
Ex'rs,  pp.  359,  360,  304;  Bank  v.  Thomson, 
55  N.  Y.  7;  Dunham  v.  Osborn,  1  Paige,  634; 
Freem.  Ex'ns,  p.  560,  $  338;  McLanahan  v. 
Wyant  21  Am.  Doc.  363;  Den  v.  Frew,  22 
Am.  Dec.  710,  and  note;  Taylor  v.  Fowler, 
51  Am.  Dec.  470;  Dayton  v.  Corser  (Minn.) 
53  N.  W.  717;  Vinson  v.  Gentry  (Ky.)  21  S. 
W.  578;  House  v.  Fowle  (Or.)  29  Pac.  890; 
Blevlns  v.  Smith  (Mo.  Sup.)  16  S.  W.  213; 
Smith  V.  Rothschild,  4  Ohio  Clr.  Ct  R.  544. 

The  court  below  held  that  the  quitclaim 
deed  executed  by  Black  to  E.  W.  Toole  of 
the  lands  In  question,  after  the  same  had  been 
sold  by  the  sheriff,  but  before  the  sheriBCs 
deed  had  been  executed,  amounted.  In  effect, 
to  a  sale  of  the  right  to  redeem  the  land.  We 
think  this  a  correct  view  of  the  question. 
Black,  at  the  date  of  the  quitclaim  deed,  only 
had  the  right  of  redemption.  He  could  sell 
no  more  than  he  had.  .  There  was  no  redemp- 
tion by  Toole,  and  consequently  he  never  ac- 
quired any  title  to  the  land.  We  think  the 
contention  that  Black's  deed  to  Toole  con- 
veyed the  whole  title  to  the  lands,  relieved  of 
dower,  because  Mary  A.  Black  was  not  resid- 
ing in  the  state  at  the  time.  Is  without  founda- 
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don,  espedallT  as  Toole,  I7  falling  to  redeem, 
never  acquired  any  title  to  the  land. 

We  hare  considered  aU  tne  queations  pre- 
sented by  the  record  In  ttils  caae.  We  are  of 
opinion  tluit  the  only  serious  question  InvolT- 
ed  la  aa  to  whether  the  right  to  collect  rents 
and  profits  surylTed  to  Mrs.  Black's  repre< 
sentatlves  upon  her  death.  Having  disposed 
of  that  question  against  the  appellant,  we  are 
of  the  opinion  that  the  other  assigmnents  of 
error  are  without  merit,  although  we  hava 
treated  some  of  them  at  considerable  length. 
T.  J.  Lynde,  administrator  of  Mary  A.  Blacl^ 
deceased,  will  be  substituted  for  Mary  A. 
Black  as  respondent,  and  the  suit  will  proceed 
in  hla  name.  The  judgment  and  order  ap- 
pealed from  are  affirmed.  The  cause,  how- 
ever, Is  remanded,  with  instructions  to  the 
court  below  to  take  such  inx>oeeding8  as  are 
authorized  by  law,  and  ivoper  to  ascertain 
the  value  of  the  rents  and  profits  of  the  dow- 
er estate  from  the  time  of  the  commencement 
of  the  suit  by  Mary  A.  Black  to  her  death, 
and  that,  when  the  value  of  such  rents  and 
profits  has  been  ascertained,  Judgment  be  en- 
tered for  the  amount,  with  costs.  In  faror  Ot 
the  legal  representative  of  said  Mary  A. 
Black. 

DH  WITT  and  HUNT,  JJ.,  concur. 


(5  Kan.  A.  473) 

PROVIDENT  LOAN  TRUST  CO.  ▼. 
WALCOTT  et  aL 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, W.  D.     Dec  4,  1S05.) 

Ijmitations— AccBUAL  ov  Causb  or  AcnoH. 

1.  A  cause  of  action  against  an  abstracter  of 
titles  for  giving  a  wrong  certificate  of  title  ac- 
crues at  the  date  of  the  delivery,  and  not  at  the 
time  the  negligence  is  discovered  or  consequential 
damages  arise. 

2.  An  action  against  an  abstracter  of  titles, 
to  recover  damages  for  giving  a  false  certificate 
of  title,  was  commenced  nearly  five  years  after 
the  abstract  was  delivered.  Bdd,  that  the  ac- 
tion was  barred  by  the  three-years  statute  of 
UmitatioDS.     Civ.  Code,  i  18,  subd.  2. 

(Syllabus  by  the  Court.) 

Slrror  from  district  court,  Russell  county. 

Action  by  the  Provident  Loan  Trust  Com- 
pany against  Nelson  A.  Walcott  and  others. 
Judgment  for  defendants.  Plaintiff  brings 
error.    Affirmed. 

Jas.  V.  Humphreys,  for  plaintiff  in  error. 
Sutton  Sc  Dollison  and  H.  O.  Lalng,  for  de- 
fendants in  error. 

GILKBSON,  P.  J.  During  the  year  1889, 
tlie  defendant  In  error  Nelson  A.  Walcotit 
was  engaged  in  the  business  of  making  aib- 
Btracts  of  title  to  real  estate  in  the  city  of 
Russell,  Russell  county,  Kan.,  and,  as  such 
abstracter,  had  qnallfled  by  filing  the  bond 
required  by  law  with  his  co-defendants  In 
error,  William  Blair,  Charles  A.  Walcott,  a 
M.  Lewis,  as  his  surebieB  thereon,  which  bond 
had  been  approved  by  the  proper  officers  of 


tiie  county.  In  1800,  tlie  Central  Kansaa 
Loan  Sc  Investment  Company,  a  corporation, 
employed  said  Nelson  Walcott  to  make  for  it 
an  abstract  to  certain  real  estate  lying  and 
being  situate  in  the  county  of  Russell,  Kan., 
and,  pursuant  to  such  employment,  Walcott 
made  for  and  delivered  to  the  said  compa- 
ny an  abstract  which  purported  on  its  face 
and  by  Its  terms  to  be  a  complete  and  cor- 
rect abstract  of  the  title  to  said  real  estate, 
up  to  and  Including  the  25th  day  of  March, 
1890.  At  the  date  of  the  delivery  of  said  ab- 
stract, one  A.  O.  Pierce  and  Harry  L.  Pleroe 
were  negotiating  with  the  said  Central  Kan- 
sas Loan  &  Investment  Company  for  a  loan 
of  $1,500,  on  the  real  estate  mentioned  In  the 
abstract.  Belying  on  the  statements  contain- 
ed in  the  abstract,  the  company  made  the  loan, 
and  paid  over  to  the  Pierces  the  amount  there- 
of, taking  from  them  an  ordinary  mortgage 
bond  for  the  said  amount,  and  a  real-estate 
mortgage,  securing  the  same,  upon  said  land. 
On  the  19th  day  of  September,  1889,  one  A. 
Bnanck  Witt  had  commenced  an  action  in 
the  district  court  of  Russell  county,  Kan., 
against  John  H.  Franklin,  Irene  P.  Franklin, 
and  Charles  A,  Walcott,  to  recover  the  sum 
of  $1,500  upon  a  certain  promissory  note  giv- 
en by  the  Franklins,  and  guarantied  by  A.  O. 
Pierce,  which  note  was  secured  by  mortgage 
on  certain  real  estate  other  than  that  men- 
tioned in  the  abstract;  and  on  the  ISth  day 
of  March,  1890,  judgment  was  rendered  in 
said  action  against  the  Franklins  and  A.  O. 
Pierce,  which  said  judgment  was  entirely 
omitted  from  the  abstract  so  as  aforesaid 
furnished.  In  May,  1890,  the  Central  Kan- 
sas Loan  &  Investment  Company  reorgan- 
ized, and  changed  Its  name  to  that  of  the 
Provident  Loan  Trust  Company,  and  be- 
came incorporated  under  the  laws  of  the 
state  of  Missouri.  On  the  18th  day  of  De- 
cember, 1894,  an  execution  was  issued  on 
said  judgment  in  favor  of  Will,  against  the 
Franklins  and  Pierce;  and  the  lands  men- 
tioned in  said  abstract  were  levied  upon  un- 
der the  execution,  and  on  the  2l8t  day  of 
January,  1895,  were  sold  to  S.  W.  Pierce, 
who  was  the  president  of  the  original  com- 
pany, and  also  of  the  Provident  Loan  Trust 
Company,  at  the  time  this  sale  was  made. 
On  March  19, 1895,  the  Provident  Loan  Trust 
Company  commenced  Its  action  against  the 
said  Nelson  Walcott  and  bis  sureties  for  the 
sum  of  $1,500,  with  Interest  from  the  18th  day 
of  December,  1894,  as  damages  sustained  by 
reason  of  the  incompleteness,  error,  or  Imper- 
fection In  the  compiling  of  said  alistract,  claim- 
ing the  right  to  maintain  this  action  by  rea- 
son of  the  reorganzatlon  of  the  Central  Kan- 
sas Loan  &  Investment  Company. 

There  is  but  one  question  necessary  to  be 
considered  In  this  action:  Was  the  action  bar- 
red by  the  statute  of  limitations?  The  plalntUf 
In  error  contends  that  the  cause  of  action  is 
one  upon  "an  agreement,  contract,  or  promla* 
in  writing,"  and  governed  by  the  first  subdivi- 
sion of  said  paragraph  4095,   Gen.   St.   1889 
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(section  18,  Clr.  Code),  or  it  is  an  action  upon 
the  bond  required  by  statute,  and  falls  with- 
in the  first  subdivision  of  said  paragraph; 
while  the  defendants  in  error  dalm  that  "it  is 
an  action  upon  a  contract,  not  in  writins,"  or 
It  is  an  action  for  Injiuy  to  the  rights  of  an- 
other not  arising  upon  contract,— a  tort,— and 
Is  controlled  by  eitlier  the  second  or  third  sub- 
division of  paragraph  4095.  The  first  propo- 
sition to  lie  disposed  of  is:  When  did  the  cause 
of  action  arise?  "A  cause  of  action  against  an 
abstracter  of  titles  for  giving  a  wrong  certifi- 
cate of  title  accrues  at  the  date  of  the  delivery, 
and  not  at  the  time  the  negligence  is  discover- 
ed, or  consequential  damages  arise."  Lattln  v. 
OiUette  (Cal.)  30  Pac.  545;  Russell  v.  Absti-act 
Co.  (Iowa)  54  N.  W.  212.  And  we  think  the 
Question  is  settled  in  this  state.  Bartlett  v. 
BuUene,  23  Kan.  60G.  This,  then,  brings  us 
to  the  consideration  of  the  questions  of  the  na- 
ture of  the  cause  of  action,  and  we  will  dispose 
of  them  in  the  order  stated. 

Is  it  an  action  upon  an  agreement  or  prom- 
ise In  wilthiR?  AVe  think  not.  The  written 
certificate  of  title  given  to  the  plaintiff  by  de- 
fendant Nelson  Walcott,  although  an  instru- 
ment in  writing,  Is  not  an  instrument  uiwn 
which  defendants'  liability  is  founded.  The 
supreme  court  of  California,  in  passing  upon  a 
statute  of  limitations  like  ours,  held  "that  this 
provision  of  the  section,  by  its  language,  refers 
to  contracts,  obligations,  or  liabilities  resting 
In  or  growing  out  of  written  Instruments,  not 
remotely  or  ultimately,  but  Immediately;  that 
Is,  to  such  contracts,  obligations,  or  liabilities 
as  arise  from  instruments  of  writing  executed 
t^  the  parties  who  are  sought  to  be  charged.  In 
favor  of  those  who  seek  to  enforce  the  con- 
tracts, obligations,  or  liabilities."  Chlpman  v. 
Morrill,  20  CaL  131.  And  applying  this  doc- 
trine in  an  action  against  an  abstracter  for 
making  a  false  certificate  of  title  (I^attin  v. 
Gillette,  supra),  the  court,  by  Harrison,  J., 
says:  "The  contract  which  is  the  basis  of  the 
plaintiff's  cause  of  action  herein  does  not  'rest 
In'  or  'grow  out'  of  this  certificate;  nor  does 
the  certificate  contain  any  obligation  or  con- 
tract that  can  be  enforced,  or  which  is  sus- 
ceptible of  a  violation  on  the  part  of  the  de- 
fendants, or  under  which  any  liability  can  ac- 
crue against  them.  The  obligation  assumed  by 
•them  was  that  created  at  the  thne  of  their  ac- 
ceptance of  the  employment  by  the  plaintiff, 
and  antedated  the  making  of  the  certificate. 
The  certificate  is  not  the  evidence  of  this  obli- 
gation, but  is  merely  evidence  of  the  act  done 
•)y  them  In  purported  satisfaction  of  the  obliga- 
tion assumed  by  them  in  accepting  their  em- 
ployment. Instead  of  establishing  the  contract 
made  between  them  and  the  plaintiff,  it  is  the 
evidence  relied  upon  by  him  to  establish  the 
breach  of  that  contract,  and  necessarily  pre- 
sumes that  the  contract  was  complete  before  It 
was  given.  As  In  the  case  of  an  erroneous 
deed  drawn  by  an  attorney,  or  a  defective  plat 
made  by  a  surveyor,  or  a  wrong  prescription 
given  by  a  physician,  it  is  only  evidence  in  sup- 
port of  the  averment  that  the  Implied  contract 


for  the  exercise  of  skill  and  care  was  violated, 
and  is  not  the  contract  Itself.  That  was  creat- 
ed by  the  oral  agreement  of  employment" 

Is  it  an  action  on  the  bond?  We  think  not 
"While  there  is  some  little  conflict  in  the  deci- 
sions, the  highest  and  most  decisive  authority 
favors  the  view  that  the  malfeasance  of  a  per- 
son, or  the  negligence  or  breach  of  duty  of  an 
ofilcer.  Is  the  gist  of  the  action,  and  not  the  In- 
jmy  consequent  thereon.'  •  •  •  In  actions 
for  oflScial  or  professional  negligence,  the  cause 
of  action  is  fotmded  on  the  breach  of  duty 
which  actually  injured  the  plaintiff,  and  not 
the  consequential  damage."  Bartlett  v.  Bul- 
lene,  23  Kaa  611;  2  Greenl.  Ev.  §  433;  Betts 
V.  Norris,  21  Mo.  815;  Caesar  v.  Bradford,  13 
Mass.  169;  Kerns  v.  Schoonmaker,  4  Ohio, 
331;  WUcox  V.  Plummer's  Ex'rs,  4  Pet  172; 
Argall  V.  Bryant,  1  Sandf.  98;  Fee  v.  Fee,  10 
Ohio,  460;  Lathrop  v.  Snellbaker,  6  Ohio  8t 
276;  Ellis  V.  Kelso,  18  B.  Mon.  296;  HoweU  v. 
Young,  5  Barn.  &  C.  259.  We  think  the  plain- 
tiff in  error  falls  to  distinguish  the  right  to 
maintain  the  action  from  the  damages.  The 
petition  sets  forth  a  contract  for  services  which 
were  to  be  rendered  with  care,  and  states 
that  they  were  not,  but,  on  the  contrary, 
were  Incompletely,  imperfectly,  erroneously 
performed,— in  other  words,  carelessly  and 
negligently  performed;  that,  in  consequence 
thereof,  the  plaintiff's  property  was  Injured 
(he  was  damaged  in  his  security);  so  that 
the  carelessness  and  negligence  of  the  offi- 
cer was  the  sole  cause  of  the  injury.  Now, 
what  would  be  the  legitimate  order  of  proof 
under  this  petition?  We  think:  (1)  The  con- 
tract; (2)  the  breach;  and  (3)  the  damage. 
Now,  if  the  contract  had  been  in  writing, 
then  the  limitation  would  have  been  five 
years;  If  not,  it  would' be  three.  Howard  v. 
Ritchie,  9  Kan.  102. 

As  we  have  said,  the  wrong  committed  by 
Walcott  is  the  real,  substantial  foundation 
for  plaintiff's  cause  of  action.  The  bond  is 
virtually  only  a  collateral  security  for  the 
enforcement  of  such  causes  of  action.  It 
does  not  give  the  cause  of  action,  but  the 
wrong  does;  and  the  bond  merely  furnishes 
security  or  indemnity  to  the  person  who  may 
suffer  by  reason  of  such  wrong;  and  the 
statute,  which  gives  five  years  for  action  to 
be  commenced  upon  bonds,  does  not  operate 
to  suspend  the  operation  of  the  other  stat- 
utes of  limitations,  or  continue  in  force  or 
revive  a  cause  of  action  which  had  already 
been  barred  by  some  of  the  other  statutes  of 
limitation.  Whenever  a  cause  of  action  is 
barred  by  any  statute  of  limitations,  the 
right  to  maintain  an  action  therefor  on  a 
bond,  which  already  operates  as  a  security 
for  this  same  thing,  must  nec'essarlly  cease 
to  exist  "The  wrong  committed  by  a  sher- 
iff (in  the  wrongfully  levying  upon  and  sell- 
ing personal  property)  furnishes  the  real, 
substantial  foundation  for  the  plaintitTs 
cause  of  action,  and  the  sheriff's  bond  is  vir- 
tually only  a  collateral  security  to  indemnify 
any  person  who  may  suffer  by  reason  of  any 
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official  wrong  committed  by  the  sheriff." 
Ryus  V.  Gruble,  31  Kan.  7G7,  3  Pac.  518. 
We  think,  the  real,  substantial  foundation  of 
the  plaintiff's  cause  of  action  Is  the  breach 
of  the  contract  of  employment,  and  there- 
fore falls  within  the  second  subdivision  of 
paragraph  4095,  being  an  action  upon  a  con- 
tract not  in  writing,  and  was  barred  within 
three  years  from  the  date  of  the  delivery  of 
the  certificate,  which  is  admitted  to  have 
been  on  March  25,  1890.  The  judgment  of 
the  district  court  will  therefore  be  affirmed. 


(IS  Wash.  TOO) 

STARR  &  CO.  V.  CHILBERG  et  al. 
(Supreme  Court  of  Washmgton.     Nov.  21, 1896.) 

NOXSCIT — ISSCFFICIENCT  OP    EVIDENCE. 

Where  the  testimony,  even  if  UDCoDtradict- 
ed,  is  insufficient  to  sustain  a.  verdict,  a  motion  for 
nonsuit  is  properly  granted. 

Appeal  from  superior  court.  King  county; 
R.  Osbom,  Judge. 

Action  by  Starr  &  Co.,  a  corporation,  against 
J.  E.  Chilberg  and  others.  From  a  Judgment 
of  nonsuit,  the  plaintiff  appeals.     Affirmed. 

Metcalfe  &  Jurey,  for  appellant.  John  E. 
Humphries,  Bl.  P.  Edsen,  and  Stratton,  Lewis 
&  Gilman,  for  respondents. 

PER  CURIAM.  An  hivesUgaOon  of  the 
pleadings  and  of  the  testimony  in  this  case 
convinces  us  that  no  testimony  was  offered 
by  the  plaintiff  which  would  have  been  suffi- 
cient, if  uncontradicted,  to  have  sustained 
the  verdict.  The  motion  for  a  nonsuit  was 
therefore  properly  sustained,  and  the  judg- 
ment will  be  affirmed. 


(15  Wash.  6S6) 

HUSTON  et  al.  v.  BECKER  et  al. 

(Supreme  Court  of  Washington.    Nov.  21,  1896.) 

Admikistrator  —  Expenditures— Lien  — Collec- 
tion. 

1.  A  judgment  of  the  probate  court  is  void 
which  purports  to  create  a  lien  upon  the  heirs' 
interests  in  a  decedent's  property,  by  directing  a 
distribution  of  the  estate  to  the  heirs  charged  with 
a  lien  in  favor  of  the  administrator,  on  account  of 
money  expended  by  him  for  the  benefit  of  the 
estate. 

2.  Proper  charges  in  favor  of  an  administra- 
tor cannot  be  collected  otherwise  than  by  his  re- 
tention of  the  property  until  they  are  paid. 

Appeal  from  superior  court.  King  county; 
J.  W.  Langley,  Judge. 

Action  by  R.  J.  Huston  and  S.  O.  Hill 
against  Charles  Becker  and  others  to  enforce 
an  alleged  lien  on  real  property.  From  a 
judgment  In  favor  of  defendants,  plaintiffs 
appeal.    Affirmed. 

John  E.  Humphries,  E.  P.  Edsen,  and  Relfe 
&  McCutcheon,  for  appellants.  White,  Mun- 
day  &  Fulton  and  Stratton,  Lewis  &  Gilman, 
for  respondents. 

HOYT,  C.  J.  Prior  to  January  21,  1888, 
Charles  Becker  and  Katharina  Becker,  hus- 


band and  wife,  were  the  owners  in  fee  sim- 
ple of  the  land  described  in  the  complaint. 
On  said  day,  the  wife  died  intestate,  and 
left,  as  her  only  heirs  at  law,  her  husband, 
Charles-  Becker,  and  their  children.  There- 
after Charles  Becker  was  appointed  adminis- 
trator of  the  estate  of  his  deceased  wife,  and 
qualified  and  entered  upon  the  discharge  of  his 
duties  as  such.  He  took  possession  of  said  real 
estate,  Improved  the  same,  and  built  upon  the 
property  lasting  and  valuable  Improvements. 
He  also  paid  tlie  expenses  of  administration. 
On  the  26th  day  of  April,  1893,  he  filed  a  re- 
port in  the  superior  court  of  King  county, 
in  which  he  asked  that  the  amount  expended 
in  improving  the  land,  as  well  as  that  paid  for 
expenses  of  administration,  should  be  allowed 
in  the  settlement  of  his  trust.  Thereupon 
such  proceedings  were  had  tliat  it  was  found 
that  such  administrator  was  entitled  to  be 
credited  with  the  amount  so  expended,  and 
should  be  charged  with  something  over  |1,- 
C(X)  for  use  and  occupation  of  the  premises; 
and  judgment  was  entered  declaring  the  bal- 
ance a  lien  upon  the  whole  of  saJd  real  es- 
tate, and  decreeing  tliat  one-half  thereof 
should  be  a  Hen  upon  the  Interest  of  the  chil- 
dren therein.  Afterwards  said  Charles  Beck- 
er sold  and  assigned  all  his  right,  title,  and  in- 
terest in  and  to  tlie  said  lien  and  decree  to  the 
plaintiffs.  In  the  fli-st  count  of  the  complaint 
tiled  in  this  action,  these  facts  were  alleged, 
and  a  claim  made  that,  by  the  force  of  the 
judgment  rendered  in  the  probate  proceedings, 
the  administrator  was  entitled  to  recover  of 
the  children  the  amount  adjudged  to  be  a 
lien  upon  their  interest  in  the  property,  and 
to  have  such  lien  enforced,  and  for  that  pur- 
pose a  partition  of  the  property  decreed,  and 
that  plaintiffs,  having  purchased  his  rights, 
were  entitled  to  the  same  relief.  For  the  sec- 
ond cause  of  action,  substantially  the  same 
facts  were  set  up,  and  thereunder  it  was 
chiimed  that  the  said  Charles  Becker,  as  ten- 
ant in  common  with  the  children,  was  enti- 
tled to  have  one-half  of  the  expenditures 
made  by  him  declared  to  be  a  lien  upon 
their  interest,  and  to  have  such  lien  enforced 
by  a  partition  of  the  property,  or  otherwise, 
as  the  court  might  direct,  and  that  plaintiffs 
were  entitled  to  such  relief  by  reason  of  hav- 
ing succeeded  to  the  riglits  of  said  Charles 
Becker.  To  this  complaint  a  demurrer  was 
interposed  by  the  defendants,  and  sustained 
by  the  court.  The  plaintiffs  elected  to  stand 
upon  their  complaint,  and  judgment  was  en- 
tered against  them,  from  which  they  have 
prosecuted  this  appeal. 

If  the  first  count  stated  a  cause  of  action,  it 
is  because  the  judgment  entered  in  the  supe- 
rior court  in  the  probate  proceeding  was 
final  and  binding  upon  the  minor  heirs  of 
Katharina  Becker.  This  judgment,  though 
in  the  superior  court,  was  in  a  proceeding 
which  autiiorized  such  court  to  exercise  only 
probate  jurisdiction.  Tills  being  so,  the  judg- 
ment Is  void,  unless  it  is  one  that  could  be 
rendered  by  the  court  exercising  such  jurls- 


Digitized  by 


Google 


Wash.) 


CITY  OF  OLYMPIA  v.  STEVIINS. 


11 


diction  in  the  matter  of  the  estate  of  Katba- 
rlna  Becicer,  deceased.  But  ttie  object  of  tbe 
administration  of  such  estate  was  not  to  in- 
cur indebtedness  on  Its  account,  or  tbat  of 
its  heirs,  but  to  provide  for  the  payment  of 
claims  against  such  estate,  and  tbe  distribu- 
tion of  the  assets  after  such  claims  were  paid; 
and,  unless  this  Judgment  can  lie  fairly  con- 
strued to  hare  lieen  for  the  purpose  of  ac- 
compiishing  these  objects,  it  was  void,  and 
of  no  effect  A  superficial  examhiation  of 
the  Judgment  will  show  that,  though  it  pur- 
ported to  be  by  way  of  approval  of  the  final 
report  of  the  administrator,  it  was  rendered 
when  It  appeared  from  such  purported  final 
report  that  the  estate  was  not  In  condition  to 
be  closed  up.  and  the  property  distributed. 
If  the  money  expended  by  the  administrator, 
as  shown  by  such  report,  or  any  part  thereof, 
was  a  proper  claim  against  the  estate  of  the 
wife,  it  was  the  duty  of  the  court  to  see  tliat 
such  claim  was  paid  out  of  the  property  ot 
the  estate.  It  had  no  powei;  to  direct  a  dis- 
tribution of  the  estate  to  the  heirs,  charged 
with  the  Hen  In  favor  of  the  administrator 
on  account  of  money  expended  by  him  for  the 
benefit  of  tbe  estate.  So  far,  at  least,  as  the 
Judgment  purported  to  create  a  Hen  upon  the 
interest  of  the  heirs  in  the  pr(H)erty  describ- 
ed In  the  complaint,  it  was  void;  and,  unless 
it  appeared  tbat  plaintiffs  had  some  Interest 
in  or  Hen  upon  the  property,  no  right  of  ac- 
tion was  shown. 

The  facts  aUeged  to  constitute  tbe  second 
cause  of  action  were  Insutficlent,  for  the  rea- 
son that  the  larger  portion  of  the  expendi- 
tures was  not  such  as  could  be  made  by 
Charles  Becker  at  the  expense  of  his  co-ten- 
ants, and  that  which  was  a  proper  charge 
could  not  be  collected  otherwise  than  by  the 
retention  of  the  property  until  It  was  paid. 
Besides,  it  may  well  be  questioned  whether 
a  claim  which  one  co-tenant  might  enforce 
as  a  Hen  against  the  Interest  of  his  co-tenant 
could  be  assigned  and  enforced  by  the  as- 
signee, who  had  no  interest  In  the  property. 

We  are  unable  to  discover  any  theory  up- 
on which  either  of  the  counts  stated  a  cause 
of  action.    The  Judgment  will  be  affirmed. 

DUNBAR,  ANDERS,  and  GORDON,  JJ., 
concur. 


(15  Waah.  617) 

KLEEB  V.  FBAZER  et  al. 

(Supreme  Court  of  Washington.    Nov.  10,  1806.) 

Frauddlbnt  CosvETANces— ScpriciEKCT  OF  Evi- 
dence. 

In  an  action  to  set  aside  a  deed  and  bill  of 
sale  as  fraudulent,  where  the  evidence  shows  only 
one  incident  in  the  whole  frnnsaction  not  con- 
sistent on  its  face  with  the  theor.r  of  good  faith, 
a  judgment  for  defendants  will  not  be  disturbed. 
Hoyt,  C.  J.,  dissenting. 

Appeal  from  superior  court.  Pierce  county; 
W.  H.  Pritchard,  Judge. 

Action  by  John  W.  Kleeb  against  Benja- 
min Frazer  and  Henry  Frazer  to  set  aside 


and  annul  an  aUeged  fraudulent  deed  and 
biU  of  sale.  From  a  Judgment  In  favor  of  de- 
fendants, plaintiff  appeals.    Affirmed. 

Parsons,  Corell  &  Parsons,  for  appellant 
O'Brien  &  Robertson,  for  respondents. 

DUNBAR,  J.  This  action  was  brought  to 
set  aside  and  annul  an  alleged  fraudulent 
deed  and  bill  of  sale,  made  by  tbe  defendant 
Benjamin  Frazer  to  his  brother,  Henry  Fra- 
zer, respondents  in  this  case.  The  appellant 
relies  upon  the  Judgment  in  this  court  In 
O'Leary  v.  DuvaU,  10  Wash.  666,  30  Pac.  103, 
but  a  careful  review  of  all  the  testimony  in 
thie  case  convinces  us  that  the  rule  appUed 
in  that  case  is  not  applicable  to  this.  While 
it  Is  true  that  fraud  is  hard  to  prove,  yet  It 
is  equally  true  that  it  must  be  proven  before 
Judgment  of  fraud  can  be  entered;  and  while 
there  are  one  or  two  suspicious  circumstance? 
in  this  case,— as,  for  instance,  the  sending  of 
the  $1,000  draft  to  Henry  Frazer  for  the  ben- 
efit of  his  brother,  Benjamin  Frazer,— yet 
this  was  only  an  incident  in  the  whole  trans- 
action, and  the  only  one  we  have  been  able 
to  discover  which  is  not  consistent  on  Its 
face  with  the  theory  of  good  faith;  and,  as 
the  transaction  was  several  years  ago.  It 
might  weU  happen  that  the  witness  had  for- 
gotten many  things  which  would  serve  to 
explain.  We  have  examined  with  particular 
care  the  testimony  in  reference  to  deposits  In 
the  banks,  and  we  think  It  not  unlikely  that 
men  of  the  buMhess  character  of  these  re- 
spondents would  not  be  able  to  produce  any 
evidence  of  the  mode  of  their  transaction 
with  the  banks,  or  with  the  volume  of  busi- 
ness transacted  at  a  time  so  long  ago;  and 
the  testimony  of  the  officers  of  the  banks 
was  not  by  any  means  conclusive  that  the 
respondents  did  not  have  the  money  deposrlt- 
ed  in  the  respective  banks  which  they  testi- 
fied they  had.  On  the  whole,  we  think,  ap- 
plying the  most  Uberal  rules  in  favor  o"f  the 
appellant,  that  he  has  failed  to  overcome  the 
burden  of  establishing  fraud  upon  these  re- 
spondents in  tbe  transaction  attacked,  and, 
finding  no  error  In  any  other  respect,  the 
Judgment  wlU  be  affirmed. 

SCOTT.  GORDON,  and  ANDERS,  JJ.,  con- 
cur.   HOYT,  0.  J.,  dissents. 


05  WutL.  601) 

CITY  OF  OLYMPIA  v.  STEVENS. 

(Supreme  Court  of  Washington.    Nov.  23,  1806.) 

Taiatios— Assessment  Roll  — Enforcement  of 
Tax  Lien— Valuation  of  Pbopektt. 

1.  In  an  action  to  enforce  a  lien  for  taxes  as- 
sessed by  the  plaintiff  city,  proof  tbat  the  assess- 
ment roll  had  been  regularly  certified  was  suffi- 
cient, i>rima  facie,  to  authorize  a  decree  of  fore- 
closure against  the  defendant  for  the  nonpayment 
of  taxes. 

2.  In  an  action  to  enforce  a  lien  for  taxes  as- 
sessed by  the  plaintiff  city,  proof  that  certain 
nieml)ers  of  the  l>oard  of  equalization  had  stated 
that  they  had  raised  the  assessment  on  some  prop- 
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erty  because  it  was  necessary  that  there  should 
be  a  high  valuation,  in  order  to  enable  the  city 
t«  meet  its  obligations,  is  insufficient  to  show  a 
fraudulent  intent  on  the  part  of  the  board  to 
value  property  at  a  higher  rate  than  it  was 
worth. 

Appeal  from  buperlor  court,  Xburston  coun- 
ty; T.  M.  Reed,  Jr.,  Judge. 

Action  by  the  city  of  Olympla  against  Haz- 
ard Stevens  to  enforce  a  lien  for  city  taxes. 
From  a  Judgment  for  plaintiff  limiting  tbe 
lien,  iKttb  parties  appeal.    Reversed. 

A.  J.  Falknor  and  Preston  M.  Troy,  for 
plaintiff.  Charles  H.  Ayer,  Charles  M.  Dial, 
and  George  Donworth,  for  defendant 

HOYT,  C.  J.  This  action  was  brought  to 
foreclose  the  Hen  upon  the  property  of  tbe 
defendant,  created  by  certain  taxes  which 
It  was  alleged  bad  been  assessed  against  it. 
After  certain  deni.<Us,  tbe  defendant  set  up 
two  affirmative  defenses,— the  first  founded 
upon  tbe  claim  that  tbe  assessment  roll  bad 
not  been  properly  certified;  and  tbe  second 
upon  tbe  allegation  that  tbe  board  of  equali- 
zation bad,  in  pursuance  of  an  illegal  com- 
bination, fraudulently  raised  the  value  of 
the  property  as  returned  by  tbe  assessor;  that 
tbe  Increase  of  valuation  was  not  for  tbe 
purpose  of  equalizing  tbe  value  of  the  prop- 
erty of  tbe  city,  but  for  tbe  purpose  of  In- 
creasing its  total  valuation,  to  tbe  end  that 
larger  Indebtedness  might  be  incurred.  Trial 
was  had,  and  tbe  conclusion  reached  by  the 
court  that  the  assessment  was  sufficient,  and 
that  sucb  amount  of  the  taxes  as  would  have 
been  properly  levied  upon  tbe  values  return- 
ed by  tbe  assessor  were  a  lien  upon  tbe  prop- 
erty, and  that  therefore  tbe  city  was  enti- 
tled to  a  decree  of  foreclosure;  but  that  tbe 
action  of  tbe  board  of  equalization  in  raising 
tbe  value  returned  by  tbe  assessor  was  ille- 
gal, and  that  the  taxes  levied  upon  sucb  in- 
creased amount  could  not  be  collected.  Each 
of  the  parties  appealed  to  this  court,  and 
these  appeals  present  two  questions  for  con- 
sideration,—one  upon  the  appeal  of  the  de- 
fendant, which  grows  out  of  the  action  of  the 
court  in  denying  his  motion  for  a  nonsuit  at 
the  close  of  plaintiff's  case;  tbe  other  upon 
the  appeal  of  the  plaintiff,  "which  challenges 
the  sufficiency  of  the  evidence  to  sustain  the 
finding  to  the  effect  that  the  board  of  equali- 
zation bad  acted  fraudulently  or  Illegally  In 
raising  tbe  valuation  made  by  tbe  assessor. 

Upon  the  first  question,  defendant  contends 
that  tbe  motion  for  nonsuit  should  have  been 
granted  for  tbe  reasons  (1)  that  the  assess- 
ment roll  offered  in  evidence  vfoa  not  suffi- 
ciently Identified  or  authenticated;  (2)  that 
such  roll.  If  regular,  was  not  sufficient  to 
show  that  tbe  taxes  bad  been  levied  as  set 
out  therein.  The  trial  court  found  as  a  fact 
that  the  roll  bad  been  properly  identified,  and 
that  the  certificate  thereto  was  sufficient; 
and  there  was,  in  our  opinion,  sufficient  evi- 
dence to  sustain  this  finding. 

As  to  tbe  second  reason,  it  might  well  be 


held  that  defendant  was  not  in  a  situation  to 
avail  himself  of  tbe  insufficiency  of  the  proof 
of  tbe  levy  of  tbe  assessment,  if  sucb  insuffl- 
ciency  existed;  for,  wbtle  it  is  true  that  tb^re 
were  general  denials  contained  in  his  an- 
swer, some  of  them,  at  least,  were  incon- 
sistent with  the  facts  set  up  in  tbe  affirmative 
defenses.  But,  in  our  opinion,  tbe  proofs 
upon  tbe  part  of  tbe  plaintiff  were  sufficient 
to  establish  at  least  a  prima  facie  case.  Un- 
der tbe  ordinances  which  were  introduced  in 
evidence,  and  tbe  statutes  in  force  relating  to 
tbe  assessment  and  collection  of  taxes  la 
cities  of  this  class,  tbe  assessment  roU,  wbea 
regularly  certified,  was  sufficient  to  author- 
ize the  collection  of  the  taxes  assessed  against 
the  property  therein  named;  and,  if  it  was  suf- 
ficient to  authorize  tbe  proper  officer  of  the  city 
to  collect  tbe  taxes,  It  was  prima  facie  suffi- 
cient to  authorize  tbe  court  to  decree  foreclo- 
sure for  nonpayment  of  such  taxes.  Especially 
Is  this  true  when  taken  In  connection  with  tbe 
other  proofs  offered  on  tbe  part  of  tbe  plain- 
tiff. To  show  Improper  action  on  the  part  of 
tbe  board  of  equalization,  evidence  was  intro- 
duced which  tended  to  show  that  the  valua- 
tion made  by  the  assessor  was  nearer  tbe 
cash  value  of  the  property  than  the  valuation 
placed  thereon  by  tbe  board  of  equalization, 
and  that  statements  had  been  made  by  three 
or  four  of  the  members  of  such  board  to  the 
effect  that  it  was  necessary  to  place  a  high 
valuation  upon  tbe  property  of  the  city  to 
enable  it  to  meet  necessary  obligations.  It  is 
not  necessary  to  decide  the  effect  of  state- 
ments by  the  members  of  the  board  that 
such  t>oatd  would  raise  the  value  of  tbe 
property  beyond  what  was  believed  to  be  Its 
cash  value,  for  tbe  reason  that  none  of  tbe 
statements  proven  fairly  warrant  the  assump- 
tion that  any  such  action  was  Intended.  The 
statements  testified  to  did  not  show  any  sucb 
illegal  intention.  The  most  that  they  tended 
to  show  was  that,  by  reason  of  tbe  financial 
condition  of  the  city,  It  was  necessary  that 
its  property  should  be  kept  at  a  high  valua- 
tion; and  there  was  not  a  suggestion,  even, 
that  for  that  or  any  other  reason  it  was  tbe 
intention  of  tbe  board  to  value  the  property  at 
a  higher  sum  than  they  considered  it  to  be 
worth.  But  even  if  some  of  tbe  statements 
would  have  warranted  tbe  inference  that  such 
was  tbe  intention,  it  was  at  most  but  a  re- 
buttable inference,  and  was  so  clearly  over- 
come by  tbe  positive  evidence  of  the  members 
of  the  board  as  to  their  action  that  a  finding 
in  accordance  with  sucb  inference  cannot  be 
allowed  to  stand.  It  will  not  do  to  convict 
public  bodies,  tbe  members  of  which  are 
acting  under  the  sanction  of  an  oath,  of  Im- 
proper action,  without  proof  which  can  be 
fairly  explained  ui>on  no  other  hypothesis 
than  that  of  such  improper  action.  Tbe  facts 
shown  by  the  evidence,  construed  most  strong- 
ly against  the  board,  can  all  be  harmonized 
with  proper  action  on  their  part,  and,  this 
being  so,  it  must  be  so  harmonized.  That 
part  of  the  proof  which  tended  to  show  that 
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the  yalne  of  the  property  was  less  than  that 
placed  upon  It  by  the  board  of  equalization 
was  ■without  force,  except  that  in  connection 
with  other  facts  It  might  have  had  a  tenden-' 
cy  to  show  fraudulent  action  on  the  part  of 
the  board  of  equalization.  No  question  of 
fact  could  be  presented  as  to  the  value  placed 
upon  the  property  unless  it  was  first  shown 
that  the  action  of  the  board  in  valuing  it 
was  illegal  or  fraudulent.  In  our  opinion, 
the  city  made  out  a  prima  facie  case,  and  It 
was  not  overcome  by  the  proof  offered  on  the 
part  of  the  defendant.  The  judgment  will  be 
reversed,  and  the  cause  remanded,  with  in- 
structions to  enter  a  decree  as  prayed  for  in 
the  complaint. 

DUNBAR  and  ANDERS,  JJ.,  concur. 

GORDON,  J.    I  concur  in  the  result 


(U  Wash.  o93) 

OtALLAM  COUNTY  v.  CLUMP  et  al. 
(Supreme  Court  of  Washington.  Nov.  23, 1896.) 
Appellate  Jchisdictios— Order  Orantino  New 
Trial  at  Instance  of  Both  Parties. 
Neither  party  can  appeal  from  an  order  set- 
ting aside  the  verdict,  and  awarding  a  new  trial, 
where  both  submitted  motions  therefor,  though 
the  order  purports  on  its  face  to  grant  the  motion 
of  defendant  only,  and  to  overrule  tliat  of  plain- 
tiff. 

Appeal  from  superior  court,  Clallam  cotin- 
ty;  R.  A.  Ballinger,  Judge. 

Action  by  the  county  of  Clallam  against 
M.  J.  Clump  and  others  on  an  official  bond. 
PlaintlCT  recovered  a  verdict  for  a  part  of  its 
clahn  only,  and  from  an  order  purporting  to 
overrule  its  motion  for  a  new  trial  It  appeals. 
Affirmed. 

James  Stewart  and  J.  T.  Ronald,  for  ap- 
pellant. A.  R.  Coleman  and  Trumbull  & 
Trumbull,  for  respondents. 

HOYT,  C.  J.  The  issues  made  by  the  plead- 
ings in  this  action  were  tried  to  a  jury,  which 
returned  a  verdict  in  favor  of  the  plaiatiff  for 
a  part  only  of  its  claim.  The  plaintiff  made  a 
motion  to  vacate  and  set  aside  this  verdict,  for 
errors  of  law  occurring  upon  the  trial,  to 
which  it  had  excepted.  Thereafter  the  de- 
fendants also  moved  for  a  new  trial,  for  rea- 
sons set  out  In  tbe  motion.  The  two  motions 
were  submitted  to  the  court  without  argu- 
ment, and  an  order  was  made  by  it  which,  in 
terms,  granted  the  motion  of  tbe  defendants, 
and  set  aside  the  verdict,  and  overruled  the 
motion  of  the  plaintiff.  From  this  order  this 
appeal  has  been  prosecuted. 

We  cannot  go  into  the  alleged  errors  dis- 
cussed in  appellant's  brief,  for  the  reason  that 
appellant  Is  not  now  In  a  position  to  obtain 
any  benefit  from  such  errors,  If  errors  they 
were.  The  order  appealed  from,  though  on 
its  face  purporting  to  grant  the  motion  of  the 
defendants  only,  and  to  deny  that  of  the  plain- 
tiff, in  fact  granted  what  each  of  the  parties 


asked.  That  was,  to  have  the  verdict  va- 
cated and  set  aside.  This  being  so,  neither  of 
the  parties  could  appeal  from  such  order,  for 
tbe  reason  that  it  must  be  held  to  have  been 
entered  at  the  request  of  each  of  them.  The 
order  will  be  affirmed. 

DUNBAR,  SCOTT,  ANDERS,  and  GOR- 
DON,  JJ.,  concur. 

(15  Wash.  627) 
AULT  V.  INTERSTATE  SAVINGS  &  LOAN 

ASS'N. 

(Supreme  Court  of  Washington.    Nov.  27,  1896.) 

Account  Stated— Evidbnoe—Pbesdmptions. 

1.  Where  plaintiff  mailed  an  account  stated 
August  25th  to  defendant,  in  another  state,  and 
on  September  10th  received  an  answer  from  de- 
fendant, requesting  information  as  to  certain 
items  of  the  account,  and,  in  his  reply  to  the 
letter  asking  such  information,  neglected  to  give 
defendant  the  information  requested,  and  began 
action  on  October  26th,  there  was  not  such  a 
failure  to  object  on  the  part  of  defendant  as  to 
warrant  an  assumption  that  the  account  had  been 
consented  to. 

2.  Mailing  a  letter  raises  a  prima  facie  pre- 
sumption that  it  was  received,  which  is  over- 
come by  direct  testimony  of  tbe  person  to  whom 
it  was  sent  that  it  was  not  so  received. 

Appeal  from  superior  court,  Snobomisb 
county;  John  C.  Denney,  Judge. 

Action  by  John  B.  Ault  against  the  Inter- 
state Savings  &  Loan  Association.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Re- 
versed. 

Shank  &  Smith,  for  appellant  (3oleman  & 
Hart  for  respondent 

HOYT,  O.  J.  It  was  alleged  in  the  com- 
plaint filed  in  this  action  that  on  the  26th  day 
of  August,  1895,  an  account  was  stated  be- 
tween tbe  plaintiff  and  defendant,  upon  which 
statement  a  balance  was  found  to  be  due 
from  the  defendant  to  the  plaintiff  of  $1,- 
873.25;  that  said  defendant  then  and  there 
agreed  to  pay  the  said  sum;  but  that  It  had 
not  paid  the  same,  nor  any  part  thereof. 
Defendant's  answer  denied  that  any  account 
had  been  stated,  or  that  it  had  agreed  to  pay 
the  respondent  as  alleged  in  his  complaint, 
and  further  denied  that  defendant  had  agreed 
to  pay  the  plaintiff  any  sum  whatever  which 
had  not  been  paid.  Such  answer  also  set  up 
certain  counterclaims,  and  asked  for  judg- 
ment thereon.  The  Items  of  these  counter- 
claims were  admitted  in  the  reply  of  the 
plaintiff,  but  it  was  alleged  tliat  the  amount 
thereof  had  been  credited  to  the  defendant  in 
the  stated  account  sued  upon.  Upon  the  is- 
sues made  by  these  pleadings,  a  trial  was  had, 
and  a  verdict  returned  by  the  Jury,  In  favor 
of  the  plaintiff,  upon  which,  after  a  motion 
for  a  new  trial  had  been  made  and  denied, 
judgment  was  rendered  for  $1,959.90  In  fa- 
vor of  the  plaintiff,  and  against  the  defend- 
ant 

One  of  the  errors  alleged  is  that  the  evi- 
dence was  not  sufficient  to  sustain  the  ver- 
dict   Plaintiff  testified:   That  on  August  26, 
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1895,  he  made  up  an  account  against  the  de- 
fendant  In  substantially  the  following  form: 

Interstate  Savings  &  Loan  Ass'n,  Minneapolis, 
Miou. 

To  John  B.  Ault,  Dr. 

To  services  rendered  between  the  years 

1889  and  1805 fl,720  00 

To  Hudsjuu   &   Sipprell  and   Stingley 

and  Downs  foreclosure  suits 195  00 

To  Gustav  Sorenson  foreclosure  suit. .  60  00 

To  Nelson  Eddy  foreclosure  suit 60  00 

To  draft  C.  B.  Aldrich 100  00 

To  interest  on  above  draft 50  00 

To  withdrawal  value  of  Zwiefelhofer 
and  Zelbi  certificate  of  stock,  assign- 
ed over  for  a  valuable  consideration       185  83 

$2,370  83 
Credits. 

By  cash   ?85  00 

By  ^  M.  D.  Montgomery's  due 

—That  in  connection  therewith  he  wrote  a 
letter  of  transmittal,  of  which  the  following 
is  a  copy:  "Dictated  by  J.  B.  A.  Snoho- 
mish, Wash.,  Aug.  l!6th,  1895.  Interstate 
Savings  &  Loan  Association,  Minneapolis, 
Minn.— Gentlemen:  Inclosed  please  find  my 
bill  for  services  rendered  for  you  per  your 
request;  also,  Hudson  &  Slpprell  and  Stingley 
&  Downs  foreclosure  cases;  also,  Gustav  So- 
renson  foreclosure  suit;  also.  Nelson  Eddy 
foreclosure  suit;  also,  draft  of  C.  B.  Aldrich 
and  Interest;  also,  withdrawal  value  of  Zwie- 
felhofer &  Zelhi  stock,  No.  2,651.  I  have 
credited  your  account  with  the  eighty-five 
(f 85.00)  dollars  you  sent  me;  also,  will  credit 
your  account  with  the  amount  due  you  from 
M.  D.  Montgomery's  one-half  on  the  Phoebe 
Steacy  loan,  when  you  send  It  to  me.  I  want 
to  say  that  you  will  be  Indebted  to  me  In 
damages  for  all  business  you  give  to  any 
other  attorney  for  this  county  under  my 
contract  with  you.  Asking  you  for  an  Imme- 
diate settlement,  I  remain,  yours,  truly,  John 
B.  Ault."  He  further  testified:  That,  a<  the 
same  time,  he  wrote  an  additional  letter,  of 
which  the  following  Is  a  copy:  "Aug.  20th, 
1895.  Interstate  Savings  &  Loan  Association, 
Minneapolis,  Minn.— Gentlemen:  Since  writ- 
ing the  inclosed  letter,  and  making  up  the  In- 
closed statement  of  my  blU  against  you,  I 
left  the  Montgomery  Item  blank,  which  I 
have,  by  looking  the  matter  up,  found  it  to  be 
$412.58.  So  add  it  to  the  $85.00  cash  receiv- 
ed, credited  on  Inclosed  bill;  and  It  will  make 
a  total  credit  due  you  of  $497.58.  Deduct 
same  from  the  total  of  my  bill  of  $2,370.83, 
and  It  leaves  a  balance  due  me  of  $1,873.25. 
Yours,  truly,  John  B.  Ault."  That  he  In- 
closed It  with  the  account  and  the  other  letter, 
and  mailed  the  package  containing  these  Inclo- 
sures  to  the  defendant  on  said  26tb  day  of  Au- 
gast,  1895.  This  letter.  In  due  course,  should 
have  reached  the  defendant  about  four  days 
after  It  was  mailed,  and  the  testimony  upon 
the  part  of  the  defendant  showed  that  an  en- 
velope containing  the  account  and  letter  first 
above  set  out  was  received  at  its  office  In 
Minneapolis.  But  it  also  showed  that  the  sec- 
ond letter  was  never  received  by  defendant. 


The  testhnony  In  behalf  of  the  defendant  fur- 
ther showed  that,  at  the  time  this  account 
and  letter  of  transmittal  were  received,  Its 
president  and  general  manager  was  out  of 
the  city  for  a  few  days,  and  that  his  presence 
was  necessary  before  It  could  receive  atten- 
tion; that,  for  this  reason,  no  action  was  tak- 
en upon  the  account  rendered  by  the  plain- 
tiff until  September  19th,  at  which  time  a  let- 
ter was  written  by  the  general  manager  of 
the  defendant  to  the  plaintiff,  of  which  the 
following  Is  a  copy:  "Sept.  19th,  1895.  Mr. 
John  B.  Ault,  Snohomish,  Wash.— Dear  Sir: 
Yours  of  the  26th  ult.  with  account  indoeed, 
comes  to  my  desk  for  consideration.  As  we 
are  without  data  as  to  the  alleged  contract 
mentioned  In  the  last  paragraph  of  your  fa- 
vor, and  as  the  terms  of  such  contract  will 
probably  enter  Into  the  consideration  of  the 
account,  we  will  be  obliged  to  you  for  a  copy 
thereof,  and  promise  you  that,  an  early  day 
after  the  receipt  of  the  same,  your  bill  shall  be 
taken  up,  and  considered  upon  Us  merits. 
Yours,  truly,  Horace  Austin,  Gen'l  Manager." 
This  letter  was  sent  to  the  plaintiff  by  regis- 
tered mail,  and  the  return  receipt  showed 
that  It  was  delivered  about  the  24th  day  of 
September.  No  action  was  taken  In  refer- 
ence thereto  by  the  plaintiff  until  September 
30,  1895,  at  which  time  his  testimony  tended 
to  show  that  he  wrote  and  mailed  to  the  de- 
fendant a  letter  In  the  following  language: 
"Sept.  30th,  1895.  Horace  Austin,  Esq., 
Gen'l  Manager,  Interstate  Savings  &  Loan 
Association,  Minneapolis,  Minn.— Dear  Sir: 
Yours  of  the  19th  Inst,  to  hand.  The  first 
Item  of  my  bill  rendered  you  Is  for  work  done 
for  the  association  at  Its  special  Instance  and 
request,  and  therefore  Is  executed,  and  you 
are  well  aware  of  that  work  done,  and  that 
the  price  Is  reasonable.  I  told  the  associa- 
tion, when  In  your  city  the  last  time,  that  I 
had  paid  for  the  attorneyship  for  this  county, 
I  and  related  the  facts  with  your  Secretary 
Mendel,  and  he  said  it  was  all  right,  and 
would  acknowledge  that  I  had  a  good  contract. 
As  I  stated  in  my  letter  of  the  26th  of  August 
last  that  I  would  hold  the  association  liable 
In  damages  for  all  business  it  would  give  to 
any  other  attorneys  outside  of  myself  for  this 
county  under  my  contract  with  tbe  associa- 
tion, I  still  adhi-re  to  that.  I  shaU  take  it  the 
association  has  agreed  to  my  bill  rendered  If 
It  does  not  deny  the  same.  Yours,  truly, 
John  B.  Ault."  The  testimony  on  the  part  oi 
the  defendant  was  to  the  effect  that  this  letter 
was  never  received  by  It.  On  the  19th  of  Oc- 
tober following,  the  complaint  In  this  action 
was  verified;  and,  on  the  26th  of  the  same 
month,  the  action  was  commenced. 

This  statement  contains  all  the  proofs  re- 
lied upon  by  the  plaintiff  to  show  that  the 
account  had  become  stated  between  himself 
and  the  defendant,  and  substantially  all  that 
was  proven  by  the  defendant  to  negative  this 
chiim  of  the  plaintiff.  Some  other  facts  were 
relied  upon  by  the  defendant,  but.  In  our 
opinion,  It  Is  not  necessary  to  notice  them  In 
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deciding  the  question^  as  to  the  sufficiency 
of  the  proof  to  sustain  *a  verdict  which  could 
only  have  been  rendered  by  reason  of  proof 
of  an  account  having  been  stated  between 
the  plaintiff  and  the  defendant,  as  alleged  in 
the  complaint.  That  an  account  made  out 
by  one,  and  presented  to  the  i)erson  against 
whom  the  charges  are  made,  and  not  object- 
ed to  by  him  within  a  reasonable  time,  will 
be  taken  to  have  been  consented  to,  so  as  to 
become  stated,  is  shown  by  nearly  or  quite 
all  modern  authorities.  The  old  decisions, 
to  the  effect  that  this  rule  applied  only  to 
transactions  between  merchants,  have  be- 
come obsolete;  and  it  is  now  held  to  apply 
to  all  classes,  uninfluenced  by  their  relation 
to  each  other,  except  that  such  relation  will 
be  talien  into  consideration  in  determining 
as  to  what  is  a  reasonable  time  within  which 
a  failure  to  object  will  be  held  to  have 
amounted  to  a  consent  that  the  account  is 
correctly  stated.  As  to  what  is  such  reason- 
able time,  when  the  facts  are  agreed  upon. 
Is,  under  all  the  authorities,  a  question  of 
law;  and,  when  the  facts  are  not  agreed  up- 
on, it  is  a  mixed  question  of  law  and  fact. 
In  either  case,  what  is  a  reasonable  time  will 
dei)end  upon  all  the  circumstances  surround- 
ing the  business  transactioins  of  the  parties; 
and  until  there  has  been  such  a  delay  in  malt- 
ing the  objection  that,  in  the  light  of  all  such 
circumstances,  it  could  not  have  been  rea- 
sonably expected,  a  consent  to  the  correct- 
ness of  the  account  will  not  be  presumed. 

Under  these  rules,  was  there  such  delay 
on  the  part  of  the  defendant  as  to  make  the 
account  in  question  a  stated  one,  even  if  the 
proofs  offered  on  the  part  of  the  plaintiff  were 
taken  to  be  true,  and  not  to  have  been  af- 
fected by  any  testimony  offered  on  the  part 
of  the  defendant?  All  that  was  shown  by 
these  proofs  was  that  on  August  26th  the 
account  was  mailed  to  the  defendant  in  Min- 
neapolis; that  nothing  was  done  in  refer- 
ence thereto  until  September  19th,  at  which 
time  certain  information  was  asked  of  the 
plaintiff  to  enable  the  defendant  to  determine 
as  to  the  Justness  of  the  account  and  tiiat, 
in  his  reply  to  the  letter  asking  this  informa- 
tion, the  plaintiff  neglected  to  give  to  the 
defendant  the  information  requested;  that 
thereafter  nothing  was  done  until  the  com- 
mencement of  the  action,  on  October  26th. 
And,  in  our  opinion,  it  did  not  appear  there- 
from that  there  had  been  such  a  failure  to 
object  on  the  part  of  the  defendant  as  to 
warrant  the  assumption  that  the  account  had 
been  consented  to.  It  is  true  that  there  was 
a  delay  of  some  15  or  20  days  from  the  time 
it  received  the  letter  containing  the  account 
before  it  called  for  information  in  reference 
thereto.  But,  in  view  of  the  course  of  busi- 
ness between  the  parties,  such  delay  was  not 
in  itself  so  unreasonable  as  to  warrant  the 
assumption  that  the  account  had  been  ap- 
proved. Nor  was  the  lapse  of  20  or  25  days 
after  the  receipt  by  the  defendant  of  plaln- 
tififB  letter  of  September  30th  sufficient  for 


that  purpose,  especially  in  view  of  the  delay 
of  the  plaintiff  in  answering  defendant's  let- 
ter of  the  19th.  Besides,  it  may  well  be 
questioned  whether  the  failure  to  further 
object  to  the  account  for  any  length  of  time 
would  have  amounted  to  a  consent  thereto, 
after  the  letter  of  September  19th,  calling 
upon  the  plaintiff  for  information,  had  been 
written,  until  the  information  therein  called 
for  had  been  furnished,  or  the  failure  to  fur- 
nish it  explained. 

In  our  opinion,  the  plaintiff  failed  to  make 
out  a  prima  facie  case;  but,  even  if  such  a 
case  was  made  out,  it  was  entirely  overcome 
by  the  undisputed  proofs  on  the  part  of  the 
defendant.  If  the  second  of  the  letters  above 
set  out  never  reached  the  defendant,  then 
there  never  was  such  an  account  rendered 
as  could,  by  any  lapse  of  time,  become  an 
account  stated.  One  of  the  items  of  such 
account  was  not  filled  out;  hence  it  was  not 
a  complete  statement  of  the  account  between 
the  parties.  If  this  letter  was  received  with 
the  account,  it  was  probably  sufficient  to 
complete  it.  But,  while  the  testimony  on  the 
part  of  the  plaintiff  may  have  been  sufllcient 
to  raise  a  presumption  that  it  was  .received, 
that  presumption  was  entirely  overcome  by 
the  testimony  on  the  part  of  the  defendant, 
which  was  to  the  effect  that  such  letter  had 
never  been  received.  The  letter  might  have 
been  inclosed,  as  stated  by  plaintiff,  and  yet 
never  have  come  to  the  attention  of  the  de- 
fendant. If  it  was  in  the  envelope,  the  fact 
that  the  account  was  there  with  one  letter 
of  transmittal  may  have  led  the  defendant  to 
overlook  the  second  letter.  The  prima  facie 
showing  made  by  the  plaintiff  as  to  the  letter 
of  September  30th  was  even  more  completely 
overcome  by  the  testimony  on  the  part  of  the 
defendant.  From  the  mailing  of  the  letter 
to  the  defendant,  but  a  prima  facie  presump- 
tion that  it  was  received  in  due  course  of  mall 
arose;  and,  when  the  defendant  testified  In 
express  terms  that  it  was  not  received,  this 
presumption  was  entirely  negatived;  not  be- 
cause such  testimony  was  in  conflict  with  that 
of  the  plaintiff,  but  because  it  overcame  a  pre- 
sumption flowing  from  the  acts  proved.  A  let- 
ter mailed  to  a  person  does  not  necessarily 
reach  him;  and  while,  for  convenience  sake, 
and  from  the  necessity  of  business,  its  recep- 
tion will  be  presumed,  this  presumption,  flow- 
ing from  the  fact  that  letters  usually  reaich 
their  destination,  can  have  little  weight,  as 
against  positive,  testimony  to  the  effect  that 
the  letter  was  never  received.  It  does  not 
appear  from  all  the  proofs  tliat  the  account 
was  consented  to  by  the  defendant  It  fol- 
lows that  the  Judgment  must  be  reversed; 
but,  in  view  of  the  circumstances  and  of  the 
lapse  of  the  time  since  the  action  was  brought. 
Justice  will  be  best  subserved  by  remanding 
the  cause  for  a  new  trial,  with  leave  to  file 
amended  pleadings. 

DUNBAR,  ANDERS,  and  GORDON,  JJ., 
concur. 
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LYONS  et  al.  t.  FOWLER  et  al. 
(Supreme  Court  of  Washington.  Nov.  25,  1896.) 
Estoppel  in  Pais. 
Judgment  creditors  caused  an  execution  to 
be  levied  on  land  preyiously  conveyed  by  the 
debtors,  and,  at  the  execution  sale,  bid  it  in. 
Udd,  that  the  grantees  of  the  debtors  were  not 
estopped  from  asserting  title  against  such  credit- 
ors by  the  fact  that  in  answer  to  a  proposition 
made  by  such  creditors  several  months  before 
the  levy,  to  trade  other  real  estate  for  the  land  in 
question,  they  stated  that  they  had  deeded  the 
property  to  one  of  such  debtors,  and  the  trade, 
if  made,  would  have  to  be  made  with  her. 

Appeal  from  snperior  court.  King  county; 
J,  W.  Langley,  Judge. 

Action  by  Lysander  Lyons  and  otbeis 
against  George  Fowler  and  others  for  a  de- 
cree declaring  plalotifts  to  be  the  owners  of 
certain  land  at  the  time  of  the  levy  on  it  of 
an  execution  issued  on  a  judgmeut  in  favor 
of  defendants,  and  against  John  W.  McMahan 
and  Merritta  McMahan,  bis  wife,  and  a  sale 
thereunder  to  defendants,  and  for  other  re- 
lief. From  a  judgment  in  favor  of  plaintiffs, 
defendants  appeal.    Affirmed. 

Jas.  M.  £<pler,  for  appellants.  Elwood 
narshman,  for  respondents. 

HOYT,  C.  J.  Prior  to  November  2,  1893, 
John  W.  McMahan  and  Merritta  McMahan, 
husband  and  wife,  were  the  owners  of  the 
land  the  title  to  which  was  in  question  in 
this  action.  On  that  day,  for  a  valuable  con- 
sideration, they  conveyed  It  to  the  respond- 
ents. On  the  13th  day  of  July,  1894,  a  judg- 
ment was  duly  rendered  In  the  superior  court 
of  Snohomish  county,  In  favor  of  Jacob  Brandt 
&  Co.,  against  the  said  John  W.  McMahan  and 
Merritta  McMahan,  upon  which  an  execution 
was  issued  on  the  4th  day  of  August,  1894, 
and  levied  upon  the  property  In  controversy, 
which  was  thereafter  sold  to  satisfy  the  ex- 
ecution, and  bid  in  by  the  appellants,  to  whom 
a  certificate  of  sale  was  duly  issued.  There 
is  no  contention  that  the  paper  title,  both  of 
record  and  in  fact,  was  not  in  the  respondents 
at  the  time  of  the  levy  and  sale;  but  the 
appellants  claim  that  the  respondents  should 
not  be  allowed  to  assert  their  title  against 
that  acquired  by  atq>eUants  under  the  execu- 
tion sale,  for  the  reason  that  they  are  estop- 
ped from  90  doing  by  certain  declarations 
and  representations  made  by  them  to  appel- 
lants. These  representations  were  made  in 
February  and  March,  1894,  an_d  grew  out  of  a 
proposition  made  by  the  appellants  to  the  re- 
spondents to  trade  certain  real  estate  in  the 
city  of  Seattle  for  the  property  In  question. 
In  answer  to  this  proposition,  the  re^wndent 
Lysander  Lyons  wrote  the  awellant  George 
Fowler  to  the  effect  that  he  had  deeded  the 
property  to  Mrs.  McMahan,  and  that  a  trade, 
if  made,  would  have  to  be  with  her.  It  was 
also  claimed  that  Ul^e  statements  were  made 
by  said  respondent  to  the  appellant  in  a  con- 
versation between  them,  and  that  the  respond- 
ent Rhoda  S.  Lyons  had  made  statem^its  to 


the  same  effect;  and  Qie  claim  was  that,  by 
reason  of  these  statements,  respondents  were 
estopped  from  denying  that  tie  title  to  the 
property  was  in  the  MeMahana.  As  to  wheth- 
er or  not  some  of  these  statements  were 
made,  there  was  a  conflict  In  the  evidence; 
but,  even  if  they  were  all  made  just  as  claim- 
ed by  the  appellants,  we  are  of  the  opinion 
that  they  were  not  sufiicient  to  estop  the  re- 
spondents from  asserting  their  title  as  against 
that  acquired  by  the  ai^ellants  under  the  ez- 
ecotlon  sale.  If  the  statements  had  been 
made  at  or  near  the  time  of  the  execution 
sale,  and  in  view  of  a  purchase  thereunder  by 
the  appellants,  they  might  have  been  sufficient 
to  estop  respondents.  But  the  statements  re- 
lied upon  were  made  several  months  before 
the  levy  of  the  execution  upon  the  property; 
and,  while  it  is  true  that  there  had  been  no 
change  of  the  legal  title  between  the  time 
that  such  statements  were  made  and  the  date 
of  such  levy,  there  might  have  been  such 
changes  in  the  surrounding  circumstances  a» 
to  greatly  affect  the  relations  of  the  McMa- 
hans  to  the  legal  title,  which  was  all  the  time 
in  the  respondents.  Besides,  the  representa- 
tions were  only  material  in  connecticm  witb 
the  transaction  in  which  they  were  made, 
which  was  the  proposed  trade  of  certain  pnq)- 
erty  of  the  appellants  for  that  in  question. 
They  had  no  reference  whatever  to  the  actitm- 
of  the  appellants  in  purchasing  the  property 
at  forced  sale.  The  respondents  may  well 
have  been  willing  to  have  had  the  appellants 
treat  the  title  as  vested  in  the  McMahans  for 
the  purpose  of  a  trade  for  other  property,  yet 
unwilling  that  the  title  should  be  so  treated 
for  the  purpose  of  having  made  therefrom  the 
money  due  upon  the  judgment  against  the 
McMahans.  In  the  one  case  it  would  have 
been  within  the  power  of  the  McMahans  to 
use  the  property  received  In  the  trade  for  the 
benefit  of  the  respondents;  In  the  other  the 
McMahans  would  have  nothing  with  which 
they  could  reimburse  the  respondents  for  the 
property  taken  in  execution.  Judgment  af- 
firmed. 

DUNBAR,   SCOTT,    ANDERS,   and  GOR^ 
DON,  JJ.,  concur. 


(16  Wash.  648) 
MELBYE  V.  MELBYE. 
(Supreme  Court  of  Washington.    Nov.  30,  1890.> 

Cbattel  Mobtoaoes  —  Fraud  as  to  Cheoitob  — 
In  Paui  Delicto. 
In  an  action  to  foreclose  a  chattel  mortgage, 
defendant  pleaded  failure  of  consideration,  alleg- 
ing that  it  was  given  at  the  suggestion  of  the 
mortgagee,  his  brother,  to  protect  defendant  from 
creditors.  It  appeared  that  the  mortgagee  had 
come  from  Norway  some  years  before,  and  had 
good  business  ability  and  knowledge.  The  de- 
fendant had  but  lately  come  to  this  country,  and 
knew  but  little  of  business  methods  or  of  the  lan- 
guage. There  were,  in  fact,  no  creditors  press- 
ing him,  except  one,  whom  he  paid;  but,  upon 
the  representations  of  his' brother  that  he  was  in 
danger,  he  had  given  this  and  other  mortgages  to- 
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coTer  his  property.  Held,  that  the  parties  were 
not  in  pan  delicto,  so  as  to  render  athnuative  re- 
lief for  defendant  unwarranted. 

Appeal  from  superior  court,  Skagit  county; 
Henry  McBrlde,  Judge. 

Action  by  Gustaye  Melbye  against  Oskar 
Melbye  to  foreclose  a  chattel  mortgage.  From 
a  Judgment  for  defendant  on  his  cross  oxn- 
plalnt,  plaintiff  appeals.     AfiSrmed. 

Million  &  Houser,  for  appellant  Carr  & 
Preston  and  W.  R.  Bell,  for  respondent. 

SCOTT,  J.  The  complaint  In  this  acUon 
was  in  the  ordinary  form  to  foreclose  a  chat- 
tel mortgage,  and  to  recover  upon  a  promis- 
sory note  for  $500,  which  the  mortgage  was 
given  to  secure.  The  answer  admitted  the 
execution  of  the  note  and  mortgage,  but  al- 
leged a  want  of  consideration;  and,  by  way 
of  a  cross  complaint,  the  defendant  alleged 
that  on  the  same  day,  but  prior  to  the  execu- 
tion of  the  note  and  mortgage  aforesaid,  the 
defendant  had  given  the  plaintiff  .another 
note,  for  ?478,  secured  also  by  a  chattel  mort- 
gage upon  the  same  property.  It  was  conced- 
ed that  this  mortgage  was  valid.  It  appears 
that  the  defendant  at  that  time  was  engaged 
In  the  mercantile  business,  and  one  of  his 
creditors  was  pressing  him  for  payment  of  a 
debt  due,  and  he  obtained  the  money  for 
which  the  last-mentioned  note  and  mortgage 
were  given  for  the  purpose  of  discharging  it 
It  is  further  alleged.  In  substance,  that  there- 
after, on  said  day,  the  plaintlS  represented  to 
the  defendant  that  he  was  In  danger  of  be- 
ing prosecuted  by  other  creditors,  and  he  ad- 
vised the  defendant  to  give  him  another  note 
and  a  mortgage  upon  the  same  property,  for 
the  puTXKise  of  protecting  him  against  such 
creditors,  and  agreed  that  he  would  never 
undertalce  to  enforce  the  same,  and  would 
surrender  it  to  him  when  his  other  creditors 
were  i«id,  or  he  was  relieved  from  danger  of 
tielng  proceeded  against  by  them.  The  court 
afterwards  permitted  the  answer  to  be  amend- 
ed upon  the  trial,— to  set  up,  in  substance, 
that  thereafter,  upon  like  representations,  the 
defendant  also  executed  to  the  plaintiff  two 
real-estate  mortgages  upon  lands  in  Skagit 
county.  The  payment  of  a  certain  sum  on 
the  note  secured  by  the  mortgage  admitted  to 
have  been  given  for  a  valuable  consideration 
was  pleaded,  and  also  a  teuder  of  a  sufficient 
sum  to  discharge  the  same;  and  the  defend- 
ant asked  that  all  of  such  mortgages  be  can- 
celed. Judgment  was  rendered  In  favor  of 
the  defendant  upon  his  cross  complaint,  and 
the  plaintiff  has  appealed. 

It  Is  contended  that  the  court  had  no  author- 
ity to  grant  the  defendant  any  aflirmatlve  re- 
lief,—not  on  the  ground  that  such  relief  could 
not  be  granted  In  the  action  pending,  as  hav- 
ing no  sufficient  relation  thereto,  but  on  the 
ground  that  the  proof  did  not  support  the 
findings,  and  that  the  testimony  showed  that 
the  defendant  had  given  the  chattel  mortgage 
sought  to  be  foreclosed,  and  the  real-estate 
mortgages,  for  the  purpose  of  covenng  up  his 
v.47p.no.l— 2 


property  and  defrauding  his  creditors;  that 
the  parties  were  in  pari  delicto;  and  that,  un- 
der this  view  of  the  case,  the  most  the  court 
could  have  done  was  to  have  dismissed  the 
plaintiff's  complaint  It  appears  from  the  tes- 
timony that  the  parties  were  brothers,  and 
that  they  were  bom  In  Norway;  that  plain- 
tiff had  resided  in  this  country  for  a  great 
many  years,  and  was  well  educated,  under- 
stood the  Elnglish  language,  and  had  had  large 
experience  in  business  and  bitsiness  affairs; 
while  the  defendant  had  resided  here  for  a 
much  shorter  time,  and  hac  a  very  limited 
education,  and  an  imperfect  understanding  of 
the  English  language  and  of  business  matters, 
and  that  he  had  always  relied  upon  his 
brother,  the  plaintiff,  and  had  confidence  in 
his  honesty,  integrity,  and  business  ability. 
And,  while  the  general  rule  contended  for  by 
appellant  Is  conceded,  it  is  contended  that  this 
case  does  not  fall  within  It,  as  the  parties 
were  not  equal  in  guilt,  and  the  defendant  is 
the  more  excusable  of  the  two,  if  found  to 
have  been  consciously  guilty  at  all,  and  that 
the  law  will  not  deny  him  relief  against  the 
one  who  unduly  influenced  and  Imposed  upon 
him,  and  was  principally  responsible  for  the 
fraudulent  undertaking.  This  limitation  of 
the  rule  Is  well  established  by  the  authori- 
ties, and  has  been  directly  recognized  by  this 
court  In  the  caae  of  Rozell  v.  Yansyckle,  11 
Wash.  79,  39  Pac.  270.  It  does  not  appear 
that  there  was  any  Intention  on  the  part  of 
the  defendant  to  defraud  bis  creditors.  The 
only  money  that  he  obtained  from  his  brother 
was  obtained  for  the  purpose  of  paying  one 
of  them,  and  was  used  for  that  purpose. 
There  was  no  evidence  to  show  that  any  of 
hte  other  creditors  were  pressing  him  for  pay- 
ment, and  the  court  was  warranted  In  find- 
ing that  he  was  Induced  to  give  the  mortgages 
upon  the  representations,  influence,  and  ad- 
vice of  the  plaintiff;  and  there  was  sufficient 
proof  to  support  the  other  findings.     Affirmed. 

DUNBAR,  ANDERS,  and  GORDON,  JJ., 
conctu:. 


(15  Wash.  660) 
SPRENGER  V.  TACOMA  TRACTION  CO. 
(Supreme  Court  of  Washington.    Nov.  30,  1896.) 

Carrikrs— EUectis'o  Passesoer— Kvidskce. 

1.  In  an  action  for  an  ejection  from  a  street 
car  for  nonijoyment  of  fare,  plaintiff  cannot  be 
asked,  on  cross-exaniinntion,  whplher  he  liad  not 
been  put  off  of  a  Northern  Pacific  car  for  non- 
payment of  fare. 

2.  In  a  trial  for  ejecting  plaintiff  from  a  street 
car  for  failure  to  pay  bis  fare,  where  the  con- 
ductor testifies  that  plaintiff  had  not  paid  bis 
fare,  he  cannot  be  further  asked  for  the  reason 
which  led  him  to  come  to  the  conclusion  to  which 
be  had  testified. 

3.  Where  plaintiff  was  ejected  from  a  street 
car  for  an  alleged  failure  to  pay  bis  fare,  under 
the  definite  charge  of  the  conductor  that  he  was 
attempting  to  beat  his  way  over  tlie  road,  he  was 
not  required  to  use  another  street-car  ticket,  in 
bis  possession,  to  avoid  expulsion,  in  order  to 
reduce  the  damages  as  much  as  possible. 
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Appeal  from  superior  court.  Pierce  county; 
W.  H.  PritcUard,  Judge. 

Action  by  Frank  Sprenger  against  the  Ta- 
coma  Traction  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Doolittlo  &  Fogg,  for  appellant  Frank  D. 
Nash,  for  respondent. 

HOYT,  C.  J.  Defendant  was  operating  a 
street-car  line  in  the  city  of  Tacoma,  and 
plaintiff  was  a  passenger  on  one  of  its  cars. 
He  was  ejected  therefrom  by  the  conductor 
for  the  alleged  nonpayment  of  his  fare,  and 
brought  this  action  to  recover  damages, 
claiming  that  he  had  paid  bis  fare,  and  that 
he  was  unlawfully  ejected.  The  trial  result- 
ed in  a  verdict  for  $100  damages,  upon  which 
judgment  was  duly  rendered.  In  its  brief 
defendant  has  discussed  the  alleged  errors 
of  the  trial  court  under  numerous  heads,  but 
for  the  purposes  of  this  opinion  they  can  be 
so  grouped  as  to  present  but  four  distinct 
propositions.  Of  these  two  relate  to  the  re- 
jection of  testimony  offered  on  the  part  of 
the  defendant,  the  third  to  instructions  giv- 
en to  the  Jury  and  refusals  to  instruct,  and 
the  fourth  to  the  measure  of  damages. 

Plaintiff,  having  testified  that  he  had  paid 
his  fare,  and  that  thereafter  be  had  been 
compelled  to  leave  the  car  by  the  action  of 
the  conductor  and  motorman,  was  asked  by 
defendant's  counsel  if  be  had  not  been  put 
off  of  the  street  cars  before  for  refusal  to 
pay  fare.  This  question  he  answered  In  the 
negative.  Whereupon  he  was  asked  if  he 
had  not  been  put  off  the  Northern  Pacific  rail- 
road cars  for  nonpayment  of  fare.  Upon  ob- 
jection of  the  plaintiff,  the  court  refused  to 
allow  him  to  answer,  and  it  is  claimed  that 
in  so  doing  it  committed  error.  A  large  num- 
ber of  cases  have  been  cited  to  show  that  It 
Is  competent  to  prove  that  one  has  been 
guilty  of  a  certain  offense  by  proof  of  the 
commission  of  other  offenses  of  the  same  na- 
ture. But  In  our  opinion  none  of  these  cases 
are  applicable  to  the  question  here  presented. 
The  fact  that  plaintiff  had  bad  trouble  about 
the  payment  of  his  fare  upon  a  railroad  train 
would  bear  so  remotely  upon  tUe  question  as 
to  his  attempting  to  beat  the  street  car  out 
of  a  five-cent  fare  that  it  was  properly  ex- 
cluded from  the  consideration  of  the  Jury. 
The  ruling  of  the  court,  which  allowed  the 
defendant  to  attempt  to  show  that  the  plain- 
tiff bad  had  trouble  about  the  payment  of 
fare  upon  street  cars,  was  as  favorable  to  the 
defendant  as  it  could  ask. 

The  conductor,  having  testified  that  he  col- 
lected fare  on  the  side  of  the  car  upon  which 
the  plaintiff  was  sitting  up  to  and  including 
that  of  a  woman  sitting  next  to  him  before 
he  left  that  side  to  collect  fares  upon  the 
other,  and  that,  when  he  returned  to  the  side 
from  which  he  first  collected  fares,  he  sought 
to  collect  the  fare  of  the  plaintiff,  was  ask- 
ed by  defendant's  counsel  a  question  which 
sought  to  elicit  from  the  witness  a  statement 


as  to  the  reasons  why  he  was  sure  be  had 
left  off  collecting,  upon  the  side  of  the  car 
upon  which  the  plaintiff  sat,  with  the  woman 
who  sat  next  to  him.  The  objection  of  plaln- 
ttff  to  this  question  was  sustained,  and  It  Is 
claimed  that.  In  sustaining  it,  the  court  com- 
mitted error.  In  determining  as  to  the  cor- 
rectness of  this  ruling,  It  must  be  remember- 
ed that  the  question  was  put  by  defendant 
to  Its  own  witness,  that  he  had  testified  pos- 
itively to  the  fact  that  plaintiff  had  not  paid 
his  fare,  and  that  he  had  left  off  collecting 
upon  that  side  with  the  woman  sitting  next 
to  plaintiff.  This  being  so,  it  was  not  com- 
petent for  defendant  to  bolster  up  the  testi- 
mony of  Its  own  witness  by  asldng  for  the 
reasons  which  had  led  him  to  come  to  the 
conclusions  to  which  he  had  testified.  It 
might  have  been  competent  for  the  plaintiff, 
in  cross-examination,  to  have  gone  into  this 
question;  but,  until  this  was  done,  the  tes- 
timony, when  offered  upon  the  part  of  the 
defendant,  was  properly  excluded. 

It  wiil  not  be  necessaiy  to  notice  in  detail 
the  exceptions  to  the  instructions,  for  the 
reason  that  such  exceptions  are  founded 
largely  upon  questions  going  to  the  measure 
of  damages,  which  will  be  hereinafter  con- 
sidered. It  will  be  sufficient  to  say  that,  in 
view  of  the  measure  of  damages  as  to  which, 
under  the  evidence,  we  think  the  Jury  should 
have  been  instructed,  the  instructions  suffi- 
ciently and  correctly  stated  the  law  of  the 
case.  It  appeared,  from  the  uncontradicted 
testimony,  that  the  plaintiff  had  several  oth- 
er tickets,  one  of  which  he  could  have  used 
in  payment  of  his  fare,  and  thus  have  pre- 
vented his  ejection  for  not  paying;  and  it  is 
earnestly  contended  on  the  part  of  the  de- 
fendant that,  under  the  well-settled  rule  that 
it  is  the  duty  of  one  who  has  been  deprived 
of  a  contract  right  to  reduce  the  damages 
flowing  from  the  violation  of  the  contract  as 
much  as  possible.  It  was  the  duty  of  the  plain- 
tiff to  have  used  one  of  the  tickets  in  his 
possession,  by  doing  which  he  would  have  re- 
duced the  damages  growing  out  of  the  wrong- 
ful act  of  the  conductor  to  the  sum  represent- 
ed by  the  value  of  the  ticket  The  general 
rule  contended  for  by  the  defendant  is  un- 
questioned, and  it  may  be  conceded  that 
thereunder  the  defendant  would  only  have 
been  liable  In  such  an  amount  of  damages  as 
was  necessarily  imposed  upon  the  plaintiff 
by  Its  wrongful  action,  if  such  wrongful  ac- 
tion had  not  been  committed  by  It  under  cir- 
cumstances which  showed  a  disregard  for  the 
rights  of  the  plaintiff.  If  no  evidence  had 
been  introduced  tending  to  show  that  there 
had  been  a  want  of  care  and  Investigation  on 
the  part  of  the  conductor  before  he  acted 
upon  the  claim  that  plaintiff  had  not  paid  his 
fare,  there  might  be  reason  for  the  applica- 
tion of  the  rule  contended  for,  though  many 
of  the  cases  hold  that  such  rule  is  not  appli- 
cable to  a  contract  of  carriage  by  a  common 
carrier  with  a  passenger.  But  there  was  evi- 
dence sufficient  to  go  to  the  Jury  to  show  that 
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there  had  been  such  a  disregard  of  the  rights 
of  the  plaintiff  as  to  deprive  the  defendant 
of  the  benefit  of  this  rule,  even  If  it  applied 
to  cases  of  this  kind.  The  undisputed  proof 
showed  that,  with  the  delay  of  a  few  min- 
utes, the  conductor  could  have  made  an  in- 
vestigation which  would  have  definitely  de- 
termined whether  or  not  the  plaintiff  had 
paid  his  fare;  and,  in  view  of  the  plaintiff's 
claim  that  he  had  paid  it,  which  claim  was 
supported  by  the  statements  of  at  least  two 
of  his  fellow  passengers,  good  faith  required 
that  such  investigation  should  have  been 
made  before  making  the  definite  charge  that 
plaintiff  was  attempting  to  beat  his  way  over 
the  road,  and  enforcing  such  charge  by  his  ex- 
pulsion from  the  car.  In  view  of  the  action 
of  the  conductor,  the  plaintiff  was  placed  in 
such  a  position  that  it  was  not  his  duty  to 
use  another  ticket,  and  thus  tacitly  admit 
that  he  had  been  guilty  of  trying  to  beat  the 
company,  as  claimed  by  the  conductor.  This 
being  so,  the  instructions  as  to  the  measure 
of  damages  were  what  they  should  have 
been,  and  the  evidence  was  such  that  the 
verdict  for  $100  was  not  excessive.  The  judg- 
ment will  be  affirmed. 

DUNBAR,   SOOTT,  ANDE5RS,   and   GOR- 
DON, JJ.,  concur. 


(16  Wash.  662) 

TITLOW  V.  CASCADE  OATMEAL  CO. 

et  al. 

(Supreme  Court  of  Washington.    Nov.  30,  1896.) 

Fraudulent  Conveyancb — Objections  not 
Raised  Below. 

1.  In  an  action  to  set  aside  an  alleged  fraudu- 
lent conveyance,  a  motion  for  judgment  on  tlie 
pleading,  on  the  ground  of  inaufiSciency  of  the  al- 
legations of  fraud,  is  properly  denied,  where  the 
objections  raised  relate  more  to  ttie  form  than  to 
the  substance  thereof. 

2.  Where,  in  an  action  by  a  receiver,  he  testi- 
fies that  he  was  such  receiver  without  objection, 
defendant,  on  appeal,  cannot  question  its  compe- 
tency, and  urge  that  the  order  appointing  lum 
should  be  introduced. 

Appeal  from  superior  court,  Pierce  county; 
John  C.  Stallcup,  Judge. 

Action  by  A.  R.  Titlow,  as  receiver  of  the 
Tacoma  Trust  &  Savings  Bank  and  of  the 
Bank  of  Tacoma,  against  the  Cascade  Oatmeal 
Company  and  others.  Judgment  for  plain- 
tiff. N.  C.  Richards,  administrator  of  David 
C.  Humphreys,  appeals.    Affirmed. 

Richard  Saxe  Jones,  for  appellant.  Boyle 
&  Richardson,  for  respondent. 

SCOTT,  J.  This  action  was  brought  to  set 
aside  an  alleged  fraudulent  transfer  of  a 
mortgage  given  by  the  Cascade  Oatmeal  Com- 
pany to  the  Tacoma  Tnist  &  Savings  Bank, 
and  assigned  by  the  bank  to  appellant,  Rich- 
ards, as  administrator  of  the  estate  of  David 
C.  Humphreys.  A  decree  was  rendered  in  fa- 
vor of  the  plaintiff,  and  said  administrator 
has  appealed. 


It  Is  first  contended  that  the  court  erred  In 
refusing  to  grant  the  appellant's  motion  for 
a  judgment  on  the  pleadings,  on  the  ground 
of  the  insufficiency  of  the  allegations  of  fraud. 
The  objections  raised  relate  more  to  the  form 
than  the  substance  of  the  allegations,  and, 
as  the  case  was  fully  tried  upon  that  issue, 
technical  questions  not  now  affecting  the 
merits  will  not  be  regarded. 

It  is  next  contended  that  the  court  erred  in 
refusing  to  grant  the  appellant's  motion  to 
dismiss  the  cause,  on  the  ground  that  there 
was  no  proof  of  the  plaintiff's  authority  to 
sue;  but  it  appears  that  the  plaintiff  testified 
that  he  was  receiver  of  the  Tacoma  Trust  & 
Savings  Bank,  and  of  the  Bank  of  Tacoma; 
and  this  testimony  was  given  without  any 
objection,  and  the  appellant  will  not  now  be 
heard  to  question  its  competency,  and  to  urge 
that  the  order  appointing  him  should  have 
been  introduced  in  evidence.  As  receiver, 
the  plaintiff,  prima  facie,  had  authority  to 
bring  the  action,  nnder  section  331,  voL  2,  of 
the  Code;  and  as  the  action  was  brought,  and 
prosecuted  to  judgment,  in  the  coiu-t  which 
had  appointed  him  receiver,  It  was  clearly  un- 
der the  control  of  the  court.  There  was  no 
counter-showing  as  to  the  authority  of  the 
receiver  to  bring  suit. 

The  appellant  most  strongly  contends  that 
the  case  should  be  decided  otherwise  on  the 
merits;  but,  after  considering  the  argument  a 
of  counsel,  and  examining  the  evidence,  we 
are  of  the  opinion  that  the  findings  of  the 
court  are  well  supported,  and  entitle  the  plain- 
tiff to  the  relief  given.    Affirmed. 

DUNBAR  and  ANDERS,  JJ.,  concur. 


(15  Wash.  598) 
STATE  V.  HENDERSON. 
(Supreme  Court  of  Washington.  Nov.  23,  1806.) 
Indictment— Sale  op  Imitation  Bttteh. 
A  complaint  for  violation  of  Act  March  11, 
1895,  f  5,  which  prohibits  tlie  sale  of  oleaginous 
substance  colored  in  imitation  of  butter,  and  not 
made  from  unadulterated  milk  or  cream,  alleging 
that  "defendant  did  *  •  •  sell  •  •  •  two 
pounds  of  an  oleaginous  substance  compounded 
and  colored  in  imitation  of  yellow  butter  produced 
from  pure  millf  or  the  cream  from  the  same,  and 
such  oleaginous  substance  and  compound  not  iiav- 
ing  been  produced  directly  and  wholly,  at  the  time 
of  the  manufacture  thereof,  free  from  coloration' 
or  ingredient  that  caused  it  to  resemble  vellow 
butter  produced  from  unadulterated  milk,'"'  does 
not  sufficiently  allege  that  the  substance  sold  was 
not  produced  from  unadulterated  milk  or  cream. 

Appeal  from  superior  court,  King  county; 
T.  J.  Humes,  Judge. 

William  J.  Henderson  was  convicted  of  a 
crime,  and  appeals.     Reversed. 

Charles  E.  Patterson  and  Fred  H.  Peter- 
son, for  appellant.  A.  W.  Hastie  and  W.  W. 
Wilshire,  for  the  State. 

HOYT,  C,  J.  Appellant  was  convicted  of  a 
violation  of  the  provisions  of  section  5  of  the 
act  of  March  11,  18i)5.     This  section  makes 
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It  nnlawfnl  for  any  peison  to  sell  any  fat,  oU, 
or  oleaginous  substance,  or  compound  there- 
of, not  produced  at  the  time  of  manufacture 
from  unadulterated  milk  or  cream  from  the 
same,  witli  or  without  harmless  coloring  mat- 
ter, which  shall  be  in  imitation  of  yellow  but- 
ter produced  from  pure,  unadulterated  mlllc 
or  the  cream  from  the  same.  The  charging 
part  of  the  complaint,  upon  which  the  de- 
fendant was  convicted,  was  that  "said  de- 
fendant did  unlawfully  sell  and  deliver  to  one 
John  Huffman,  for  twenty-five  cents  In  law- 
ful money,  one  roll  containing  two  pounds 
of  an  oleaginous  substance  compounded  and 
colored  in  imitation  of  yellow  butter  produ- 
ced from  pure,  unadulterated  millc  or  the  cream 
from  the  same,  and  said  oleaginous  substance 
and  compound  not  having  been  produced  di- 
rectly and  wholly,  at  the  time  of  the  manu- 
facture thereof,  free  from  coloration  or  ingre- 
dient that  caused  it  to  resemble  yellow  but- 
ter produced  from  unadulterated  milk  or  the 
cream  from  the  same."  It  is  claimed  by 
appellant  that  tliis  complaint  falls  to  state 
the  necessary  facts  to  constitute  a  crime  un- 
der the  section  of  the  statute  above  referred 
to.  That  it  Is  necessary  that  the  complaint 
should  show  that  the  oleaginous  matter  had 
been  produced  or  colored  so  as  to  Imitate 
yellow  butter  manufactured  from  pure,  un- 
adulterated milk  or  the  cream  from  the  same, 
and  that  said  oleaginous  substance  was  not 
produced  at  the  time  of  its  manufacture  from 
unadulterated  milk  or  the  cream  from  the 
same,  is  clear  from  the  language  of  the  sec- 
tion. Are  these  facts  charged  in  the  com- 
plaint above  set  out?  The  first  one  undoubt- 
edly is,  but  we  are  unable  to  find  that  the 
second  necessary  element  has  been  stated  as 
a  fact  in  the  complaint,  or  that  any  words 
have  been  used  from  which  such  fact  must 
necessarily  be  inferred.  If  the  word  "pro- 
duced," where  It  last  appears,  had  been  omit- 
ted from  the  complaint.  It  might  be  inferred 
that  it  was  intended  to  state,  as  a  fact,  that 
the  oleaginous  substance  and  compound  was 
not  produced  from  unadulterated  milk  or  the 
cream  from  the  same;  but,  with  that  word  in 
the  situation  In  which  it  Is  found,  it  is  not 
made  to  appear  that  such  was  the  intention 
of  the  pleader.  In  fact,  a  contrary  intention 
is  made  fairiy  to  appear.  The  use  of  such 
word  connects  what  follows,  "from  unadulter- 
ated milk  or  the  cream  from  the  same,"  di- 
rectly with  the  "yellow  butter  produced  from 
pure,  unadulterated  milk  or  the  cream  from 
the  same,"  above  stated  in  the  complaint,  and 
is  but  a  repetition  of  what  bad  been  before 
stated,  and  more  nearly  refers  to  the  real  but- 
ter of  which  the  substance  sold  was  an  imita- 
tion than  to  the  substance  itself;  and  for 
that  reason  there  is  no  statement  In  the  com- 
plaint that  the  imitation  was  not  produced 
from  unadulterated  milk  or  the  cream  from 
the  same.  But,  as  we  have  seen,  one  of  the 
necessary  elements  of  the  crime  was  that  the 
oleaginous  substance  sold  should  not  be  pro- 
duced from  pure,  unadulterated  milk  or  the 


cream  from  the  same;  hence,  the  complaint 
failed  to  charge  one  of  the  facts  necessary  to 
constitute  the  crime.  It  Is  therefore  insuffi- 
cient to  sustain  a  conviction,  especially  as  It 
was  timely  moved  against  in  the  lower  court 
This  conclusion  makes  It  unnecessary  for  us 
to  discuss  the  other  questions  raised  by  the 
appeal.  The  Judgment  and  sentence  will  be 
reversed,  and  the  cause  remanded,  with  In- 
structions to  dismiss  the  proceeding. 

DUNBAR,     AKDERS,      GORDON,     and 
SCOTT,  JJ.,  concur. 


(IS  Wash.  «S) 
R.  WALLACE  &  SONS  MANUF'G  CO.  T. 

SHARIOK  et  al. 
(Supreme  Court  of  Washington.  Nov.  28,  1886.) 
Attacbment— Levi  and  Lies— Priohitibs. 
2  Hill's  Code,  §  298,  provides  that,  where 
there  are  several  attachments  against  ttie  same 
defendants,  they  shall  be  executed  in  the  order 
in  which  they  were  received  by  the  sheriff. 
Bdd,  that  where  a  writ  of  attachment  is  placed  in 
the  hands  of  a  deputy  sheriff,  and  levied  on  prop- 
erty after  execution  has  been  placed  in  the 
hands  of  the  sheriff,  but  before  any  levy  of  the 
latter  has  l)Con  made,  the  lien  under  the  attach- 
ment has  priority  over  the  lien  under  the  execo- 
tion. 

Appeal  from  superior  court.  Pierce  county; 
J.  C.  Stallcup,  Judge. 

Action  In  attachment  by  the  R.  Wallace  & 
Sons  Manufacturing  Company,  a  corporation, 
against  I.  J.  Sbarick,  in  which  a  levy  was 
made  on  certain  property  of  the  defendant, 
after  which  a  receiver  was  appointed  by 
agreement  of  the  parties.  Prior  to  the  levy  of 
the  attachment,  an  execution -was  Issued  on  a 
judgment  in  favor  of  the  Empire  Jewelry 
Company,  a  corporation,  against  defendant, 
and  placed  in  the  bands  of  the  sheriff,  but  no 
levy  bad  been  made  thereunder.  The  prop- 
erty was  afterwards  sold  by  the  receiver,  and 
converted  into  cash.  The  Empire  Jewilry 
Company  filed  a  petition  asking  the  court  to 
give  priority  to  Its  writ  In  the  distribution  of- 
the  proceeds  of  the  sale.  From  a  Judgment 
denying  such  petition,  and  an  order  of  dis- 
tribution giving  priority  to  such  writ  of  at- 
tachment and  others,  the  Empire  Jewelry 
Company  appeals.    Affirmed. 

White,  Munday  &  Fulton  and  Sapp  &  Ly- 
sons,  for  appellant.  Murray  &  Christian,  for 
respondent. 

DUNBAR,  J.  A  writ  of  execution  had  Is- 
sued on  a  judgment  in  favor  of  the  appellant 
against  I.  J.  Sharlck,  the  defendant  in  this 
action,  and  had  been  placed  in  the  hands  of 
the  sheriff.  No  levy  had  been  made  under 
this  writ.  Subsequent  to  the  issuance  of  the 
execution,  the  respondent  sued  out  a  writ  of 
attachment,  which  was  placed  in  the  bands 
of  the  deputy  sheriff  for  levy.  The  goods  In 
dispute  were  discovered  by  the  respondent, 
and  pointed  out  to  the  deputy  sheriff,  with  in- 
structions to  levy  upon  the  same,  and  were 
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teTl«d  npon  by  Tlrtne  of  tbe  writ  of  attach- 
ment. While  the  property  wan  thns  held,  be- 
fore any  sale  had  been  made,  a  receiver  was 
appointed  for  said  property,  nnder  Btlpulatloa 
of  all  the  parties  that  the  said  property 
ahonld  be  surrendered  by  tbe  sheriff  to  the 
receiver  with  the  express  reservation  and  un- 
derstanding that  no  writ  or  lien  of  any  party 
thereto  should  thereby  be  Impaired  or  preju- 
diced In  any  manner,  but  that  the  Hen  secur- 
ed upon  said  prop^ly  should  continue  on 
said  property,  or  attach  to  the  proceeds  of 
■aid  property,  In  like  manner  as  if  It  bad  re- 
mained in  the  possession  of,  and  had  been 
converted  into  cash  by,  the  sheriff.  There- 
after, under  direction  of  the  court,  the  prop- 
erty was  sold  by  tbe  receiver,  and  converted 
into  cash.  The  appellant  petitioned  the  court 
to  give  priority  to  its  writ  in  the  distribution 
of  tbe  proceeds.  This  petition  was  denied, 
and  a  final  order  of  distribution  made,  giving 
priority  to  the  writs  of  attachment  which  had 
come  into  the  sheriff's  bands  subsequent  to 
the  Issuance  of  the  execution,  one  of  said 
writs  being  tbe  writ  of  tbe  respondent  In  this 
case. 

The  only  error  assigned  is  the  refusal  of 
tbe  court  to  give  priority,  in  the  distribution 
9t  the  proceeds,  to  appellant's  writ  of  execu- 
tion; so  that  the  question  presented  Is,  did 
the  writ  of  execution  have  priority  over  the 
writs  of  attachment  under  which  the  proper- 
ty was  levied  upon?  We  think  the  court  did 
not  err  in  overruling  the  appellant's  petition. 
This  case  falls  squarely  within  the  rule  an- 
nonnced  In  Meacham  Armp  Co.  v.  Strong, 
Hackett  &  Co..  S  Wash.  T.  6B,  13  Pac.  24S, 
and  is  In  no  way  affected  by  the  decision  in 
Wnnsch  v.  McGraw,  4  Wash.  72,  28  Pac.  832. 
It  is  admitted  by  the  appellant  that.  In  a  case 
of  tbia  kind.  Its  remedy  would  be  against  the 
sheriff  If  tbe  writs  bad  taken  their  usual  and 
ordinary  course,  but  that  its  remedy  against 
tbe  sheriff  would  not  be  by  wrongful  levy  of 
tbe  writs,  but  by  reason  of  the  improper  dis- 
tribution of  the  proceeds  of  the  property  (cit- 
ing Freem.  Ex'ns,  {  196);  and  that,  inasmuch 
as  tbe  distribution  of  the  proceeds  in  this 
esse  was  a  matter  to  be  decided  by  the  court, 
and  not  by  the  sheriff,  its  remedy  against  tbe 
officer  would  fall.  We  think  tbe  appellant 
baa  mistaken  the  force  of  the  case  cited  by 
Freeman,  supra,  and  that  the  rule  would  ap- 
ply only  to  cases  where  liens  had  been  estab- 
lished by  prior  levies.  But,  however  that 
may  be,  tbe  duty  of  the  sheriff  is  prescribed 
by  statute  In  this  state,  and  section  298  i  pro- 
Tides  that,  where  there  are  several  attach- 
ments against  the  same  defendant,  they  shall 
be  executed  in  tbe  order  in  which  they  were 
received  by  the  sheriff;  .so  that  the  breach 
of  duty  by  tbe  sheriff  occurred,  if  it  occurred 
at  all,  prior  to  the  possession  of  the  property 
by  the  court  through  the  receiver,  and  be 
would  be  liable,  If  liable  at  all,  for  not  levy- 
ing the  writs  in  tbe  order  In  which  tbey  were 

aSHlU's  Code. 


received.  It  might  wen  be  that  a  writ  of 
execution  might  be  placed  in  the  hands  of  the 
sheriff  with  instructions  not  to  serve  it,  as  It 
has  been  in  many  cases;  or  it  might  be  that 
the  sheriff  might  demand  an  indemnifying 
bond  before  he  would  feel  justified  in  levying 
upon  property,  and,  in  such  event,  the  refusal 
of  a  Judgment  creditor  to  furnish  such  In- 
demnity could  not  prevent  the  attaching  of 
the  lien  of  some  subsequent  judgment  credit- 
or. Under  the  pleadlhgs  in  this  case,  and 
taking  the  averments  of  the  answer  to  the 
petition  to  be  true,— as  we  must  from  the 
fact  that  there  is  no  statement  of  facts  ac- 
companying this  case,  and  the  cOurt  must  be 
presumed  to  have  acted  in  accordance  with 
the  testimony,— we  are  unable  to  conclude 
that  the  court  erred  in  denying  appellant's  pe- 
tition.   Affirmed. 

HOTT,  0.  J.,  and  SCOTT,  ANDEBS,  and 
GORDON,  JJ.,  concur. 


(IS  Wash.  608) 


LUOO  V.  LUCE. 


(Supreme  Oinrt  of  Washington.    Nov.  24,  1896.) 
DivoacE — Alleqatioit  and  Proof  or  Rssidbkob 

— SDrriClBSCT  OF  EVIDSKCS. 

1.  The  complaint  in  an  action  for  divorce  ahonld 
show  affirmatlTcly  that,  when  the  action  was 
commenced,  plaintiff  had  been  a  resident  of  tbe 
state  for  a  year)  but,  when  snch  allegation  ta 
made,  and  is  austained  by  the  proof,  the  fact 
that  an  amended  complaint  alleges  only  that 
plaintiff  has  been  a  resident  for  more  than  a  year 
when  it  is  filed  is  not  a  fatal  defect  on  demurrer. 
Gordon,  J.,  dissenting. 

2.  A  person  coming  into  the  state  docs  not  be- 
come a  resident  until  he  forms  a  definite  inten- 
tion to  locate  therein. 

3.  Evidence,  in  general  terms,  that  a  wife  used 
abusive  language  towards  her  husband  is  not  suf- 
ficient ground  for  a  divorce,  where  it  also  ap- 
pears that  the  husband  was  equally  regardless 
of  her  feelings. 

Appeal  from  superior  conrt,  Snohomish 
county;  John  0.  Denney,  Judge. 

Action  for  divorce  by  James  Luce  against 
Leila  B.  Luce.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed. 

Coleman  &  Fogarty,  for  appellant  Geo.  B. 
Banks,  for  respondent. 

HOYT,  O.  J.  Respondent  baa  filed  a  mo- 
tion to  dismiss  the  appeal,  but  It  raises  no 
Jurisdictional  question,  and  was  not  set  out 
In  his  brief.    It  must,  therefore,  be  denied. 

Tbe  action  was  brought  to  obtain  a  divorce. 
It  was  tried  upon  an  amended  complaint,  In 
which  tbe  only  allegation  as  to  the  residence 
of  the  plaintiff  In  the  state  was  "that  for  one 
year  last  past,  and  more.  Immediately  preced- 
ing the  filing  of  bis  amended  complaint  hero- 
in, be  has  been  a  resident  of  the  state  of 
Washington,  and  now  Is  an  actual  resident 
of  tbe  county  of  Snohomish,  and  has  been 
for  more  than  eight  months  last  past^" 

Defendant's  first  contention  is  that,  since  It 
does  not  appear,  from  this  allegation,  that 
plaintiff  had  been  a  resident  of  the  state  for 
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one  year  or  more  before  the  commencement 
of  the  suit,  the  complaint  did  not  state  a 
cause  of  action,  in  that  it  failed  to  show  Ju- 
risdiction over  the  subject-matter.  That  the 
complaint  In  an  action  for  divorce  should 
show  affirmatively  that  the  plaintiff  has  been 
a  resident  of  the  state  for  more  than  a  year 
before  the  action  was  commenced  is  undoubt- 
edly true;  and,  if  nothing  further  had  ap- 
peared in  the  pleadings,  taken  as  a  whole, 
than  the  allegation  above  referred  to,  the 
contention  of  the  appellant  would  have  to  be 
sustained.  But  the  original  complaint  filed 
In  the  action  contained  a  sufficient  allegation 
as  to  the  residence  of  the  plaintiff,  and  in 
view  of  that  fact  we  should  not  be  disposed 
to  reverse  the  decree,  by  reason  of  the  insuf- 
ficiency of  the  allegation  upon  that  subject  iu 
the  amended  complaint,  if,  from  the  proof,  it 
satisfactorily  appeared  that  in  fact  the  plain- 
tiff had  been  and  was  a  resident  as  alleged  in 
the  original  complaint.  We  have,  therefore, 
examinwl  the  proof  upon  that  subject.  This 
examination  not  only  fails  to  satisfy  us  as  to 
the  truth  of  the  allegation  contained  in  the 
original  complaint,  but,  on  the  contrary,  has 
compelled  us  to  come  to  the  conclusion  that 
the  allegation  in  the  amended  complaint  was 
as  favorable  to  the  plaintiff  as  the  facts 
would  warrant,  and  that  in  the  original  com- 
plaint was  not  true.  The  action  was  com- 
menced in  January,  1895,  and  plaintiff's  own 
testimony  failed  to  show  that  he  became  a 
resident  of  the  state  before  June,  1804.  More 
than  that,  the  evidence  given  by  him  affirm- 
atively showed  that  he  was  not  a  resident  of 
the  state  of  Washington  until  about  June, 
1894.  He  testified  that  he  left  the  East  for 
the  purpose  of  finding  a  new  location  in 
which  to  do  business;  that  he  came  to  the 
state  of  Washington  in  January  or  February, 
1894,  and  stopped  at  the  cities  of  Seattle  and 
Tacoma;  that  thereafter  he  went  to  the  state 
of  California,  in  further  pursuit  of  the  ob- 
ject which  Induced  him  to  leave  the  East; 
that  he  returned  to  the  state  of  Washington, 
and  went  Into  business  in  the  city  of  Everett 
about  the  month  of  June,  1894.  This  testimo- 
ny satisfies  us  that  he  was  not  a  resident  of 
the  state  of  Washington  until  his  return  there- 
to from  the  state  of  California,  when  he  lo- 
cated in  business  at  the  city  of  Everett  It 
might  be  inferred,  from  this  testimony,  that 
plaintiff  lost  his  residence  in  the  East  when 
he  left  there,  but  even  this  does  not  clearly 
appear.  And  there  Is  nothing  therein  which 
tends  to  show  that  he  had  any  Intention  as 
to  any  definite  location  until  he  reached  Ev- 
erett upon  his  return  from  California.  This 
being  BO,  the  plaintiff  failed  to  prove  a  fact 
necessary  to  entitle  him  to  any  relief. 

We  have,  however,  looked  further  Into  the 
testimony,  and  are  satisfied  that  it  was  not 
sufficient  to  warrant  the  court  in  granting  a 
divorce;  even  if  the  Jurisdictional  fact  as  to 
residence  had  sufficiently  appeared.  No  abuse 
by  the  defendant  was  shown,  except  in  the 
use  of  abusive  language,  aud  this  was  only 


testified  to  by  the  plaintiff  and  his  sons  in 
the  most  general  terms;  and  the  testimony 
of  the  plaintiff  himself  showed  that  he  had 
not  had  more  regard  for  the  feelings  of  the 
defendant  than  ehe  had  for  his.  The  decree 
win  be  reversed,  and  the  cause  remanded, 
with  Instructions  to  dismiss  the  action. 

SCOTT  and  ANDERS,  JJ.,  concur. 

DUNBAR,  J.    I  concur  in  the  result 

GORDON,  J.  I  concur  In  the  result,  but  not 
upon  the  grounds  stated  in  the  •opinion  of  the 
majority.  The  appellant  (defendant  below) 
demurred  to  the  amended  complaint  upon 
the  ground  that  the  court  had  no  jurisdiction 
of  the  subject-matter  of  the  action,  and  upon 
the  further  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  This 
demurrer  was  overruled,  and  exception  re- 
served. I  concur  in  the  view  of  the  majority 
that  "the  complaint  in  an  action  for  divorce 
should  show  affirmatively  that  the  plaintiff 
has  been  a  resident  of  the  state  for  more 
than  one  year  before  the  action  is  commen- 
ced," and  am  therefore  of  the  opinion  that 
the  demurrer  should  have  been  sustained. 
The  decision  of  the  lower  court  upon  the  de- 
murrer could  not  have  been  predicated  upon 
proofs  which  had  not  then  been  taken.  The 
only  question  involved  was  the  sufficiency  of 
the  amended  complaint,  and  it  seems  to  me 
novel  doctrine  to  hold  that.  In  determining  a 
question  of  that  character,  resort  may  be  had 
to  an  original  pleading,  or  to  the  evidence 
subsequently  admitted  upon  the  trial.  2  Hill's 
Code,  i  222,  provides  that,  when  any  plead- 
ing is  amended  before  trial,  it  shall  be  done 
by  filing  a  new  pleading,  and  "such  amended 
pleading  shall  be  complete  in  itself  without 
reference  to  the  original  or  any  preceding 
amended  one";  and  this  I  understand  to  be 
the  general  rule  In  Code  states.  Upon  its 
face  the  complaint  was  demurrable,  and,  a 
demurrer  having  been  seasonably  Interposed, 
It  should  have  been  sustained.  Not  sustain- 
ing it  was  reversible  error,  which  was  not 
waived  by  any  subsequent  proceedings  upon 
the  part  of  the  appellant 


(15  Wasli.  636) 
FROBLIC  V.  MORSE  et  al. 
(Supreme  Court  of  Washington.    Nov.  28,  1896.) 
Trespass — Evidence. 
In  trespass  by  the  lessee  of  a  building  torn 
down  and  removed  by  defendants  in  plaintiff's 
absence,   and   from   which   defendants   removed 
Ijlaintiff's  effects,  it  was  not  error  to  admit  testi- 
mony relating  to  the  value  of  the  building  and 
contents. 

Appeal  from  superior  court,  Clalla'n  county; 
James  G.  McCIinton,  Judge. 

Action  of  trespass  by  Augusta  Froellc 
against  D.  W.  Morse  and  0.  W.  Thompson  to 
recover  damages  sustained  by  plaintiff  by  rea- 
son of  the  removal  of  a  building  by  defendants 
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of  wblcb  plaintiff  was  the  lessee,  .and  the  re- 
moval of  plaintilTB  effects  from  such  balldln?. 
From  a  judgment  In  favor  of  plaintiff,  defend- 
ants appeaL     Affirmed. 

Geo.  C.  Hatch,  for  appellants.  Trumbull  & 
Trumbull,  for  respondent 

PER  CURIAM.  Subdivision  1  of  rule  8  of 
this  court  (40  Pac.  x.)  Is  as  follows:  "Briefs 
shall  be  printed  throughout  In  plain,  clear 
type,  and  shall  contain  a  clear  statement  of 
the  case  so  far  as  deemed  material  by  the 
party,  with  reference  to  the  pages  of  the  tran- 
script for  verification."  Appellants'  brief  In 
this  case  Is  entirely  Innocent  of  any  such  refer- 
ences, and  the  errors  assigned  should  in  real- 
ity not  be  investigated  by  the  court,  but,  in- 
asmuch as  the  record  Is  small,  we  have  looked 
Into  It  Under  the  pleadings  in  this  case  and 
proof  adduced  there  could  have  been  no  other 
result  than  a  Judgment  for  plaintiff.  The  only 
question  was  the  amount  of  damages.  We 
think  the  court  did  not  err  in  permitting  re- 
spondent and  witness  Byrne  to  testify  in  re- 
lation to  the  value  of  the  buildings  and  con- 
tents thereof.  Of  'course,  the  plaintiff  could 
recover  only  the  market  value  of  the  prop- 
erty, but  It  was  the  market  value  that  the  wit- 
nesses were  testifying  to,  and  we  think  the 
record  shows  that  they  were  plainly  compe- 
tent to  testify  to  that  fact  The  other  objec- 
tions to  testimony  admitted  we  think  are 
equally  without  foundation,  and,  finding  no 
error  in  the  Instructions  of  the  court,  the  judg- 
ment will  be  affirmed. 


(15  Wash.  678) 

KAHALEY  v.  HALBT  et  at. 

(Sapreme  Cotat  of  Washinsrton.    Nov.  30,  1896.) 

LiABiLiTT  o»  Bailbb— Stock — Convebsion. 

1.  Stock  was  deposited  with  a  gratuitous  bailee, 
on  condition  that  It  should  be  delivered  to  the 
purchaser  on  payment  of  notes  deposited  with  the 
■took.  The  purchaser  resold  a  portion  of  the 
stock,  for  which  the  second  purchaser  paid  in 
part  the  bailee  agreeingto  deliver  it  to  him  when 
the  balance  was  paid.  Bight  months  afterwards, 
the  original  purcnasergave  an  order  directing  the 
bailee  to  deliver  to  a,  "all"  stock  deposited  in 
his  name,  which  order  was  accepted  by  the  bailee, 
who  had  forgotten  the  sale  to  the  second  purchas- 
er. Before  the  stock  was  delivered  to  H.,  the 
second  purchaser  tendered  the  balance  due.  Beld, 
that  the  bailee  was  not  authorized  to  deUver  the 
stock  to  H. 

2.  Wrongful  delivery  of  stock  deposited  with  a 
bailee,  and  the  cancellation  of  the  old  and  reissue 
of  a  new  certificate,  constitute  a  conversion. 

Hoyt,  O.  J.,  dissenting. 

Appeal  from  superior  court.  King  county; 
IC  Osbom,  Judge. 

Action  by  John  Lk  Kahaley  against  John 
Haley  and  another.  From  a  judgment  for 
plaintiff,  defendant  Edward  O.  Graves  ap- 
peals.    Affirmed. 

Bansman,  Kelleher  &  Emory,  for  appellant 
Thos.  A.  Gamble,  for  appellee  Kahaley. 
Stiattoii,  liewls  &  Gllman,  for  appellee  Haley. 


SOOTT,  i.  This  action  was  brought  to  re- 
cover the  value  of  ten  shares  of  stock  in  tbs 
Haley  Grocery  Company,  which  it  was  claim- 
ed the  defendant  Graves  had  wrongfully  de- 
livered to  one  HIIL  Said  stock  had  been  de- 
posited with  Graves  as  bailee,  under  the  fol- 
lowing agreement: 

"Seattle,  Washington,  January  30,  1882. 
E.  O.  Graves,  Esq.,  Seattle,  Wash.— Dear  Sir: 
We  deposit  herewith  the  following  papers: 
Ist  The  two  notes  of  Joseph  B.  Hill,  for  $2,- 
515.36  each;  one  due  on  or  before  one  year 
after  date,  the  other  on  or  before  two  years 
after  date.  2nd.  Two  notes  of  John  Haley, 
exactly  similar  to  the  preceding.  3rd.  Forty- 
five  shares  of  the  capital  stock  of  the  Haley 
Grocery  Company,  originally  issued  to  James 
H.  Glenn,  and  by  blm  indorsed  to  Joseph  B. 
Ulil.  4th.  Forty-five  similar  shares,  indorsed 
by  J.  H.  Glenn  to  John  Haley.  The  papers 
are  left  with  you,  with  the  following  mutual 
agreement  and  understanding:  Messrs.  HIU 
and  Haley  have  purchased  each  the  shares 
mentioned,  respectively,  and  have  paid  J.  H. 
Glenn,  by  their  respective  notes.  The  shares 
are  not  to  be  delivered  up  to  the  purchasers 
until  the  notes  are  paid,  nor  are  the  notes  to 
be  removed  or  negotiated  by  the  payee  during 
the  period  which  they  run.  On  the  payment 
of  these  notes,  which  can  be  done  at  any  time 
before  or  after  maturity,  you  will  please  de- 
liver to  the  purchasers,  respectively,  their 
shares,  and  each  of  the  purchasers  shall  have 
a  right  to  a  separate  release  on  the  payment 
of  his  individual  notes.  [Signed]  J.  H.  Glenn. 
Joseph  B.  HiU.     John  Haley. 

"Witness:    Fred  Bausman. 

"I  assent  to  hold  the  aforesaid  papers  oa 
the  above  terms.     [Signed]    E.  O.  Graves." 

The  shares  In  question  were  Included  In  the 
certificate  for  the  45  shares,  indorsed  by 
Glenn  to  Haley.  Haley  negotiated  a  sale  of 
the  10  shares  to  the  plaintiff,  Kahaley;  and  on 
February  2,  1892,  Haley,  Graves,  and  Kahaley 
met  at  Graves'  office,  Graves  being  present, 
and  stated  the  terms  of  the  sale  to  him, 
whereupon  Kahaley  paid  to  Graves  $1,000, 
which  was  indorsed  upon  the  notes  given  by 
Haley  to  Glenn,  which  were  held  by  Graves, 
and  for  which  the  stock  was  pledged  as  se- 
curity. The  amount  paid  did  not  represent 
the  whole  purchase  price.  The  plaintiff  con- 
tends that  the  balance  remaining  unpaid  was 
only  the  sum  of  $30,  while  Graves  contends 
that  it  was  something  more  than  that;  but, 
as  the  jury  found  for  the  plaintiff.  It  must  be 
considered  that  this  question  of  fact  was  de-  ° 
termined  in  the  plaintiff's  favor. 

It  is  conceded  that  the  balance  was  not  to 
be  paid  until  the  certificate  for  the  45  shares 
had  been  surrendered,  and  2  new  certificates 
taken,  1  for  the  10  shares  to  Kahaley,  where- 
upon it  was  to  be  turned  over  to  Kahaley 
upon  his  paying  the  balance  of  the  price  re- 
maining unpaid.  It  is  conceded  that  nothing 
further  was  done  by  any  of  the  parties  until 
late  In  the  month  of  October,  when  Halej 
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gave  Hin  an  order  upon  Graves,  In  the  fol- 
lowing language:  "You  are  hereby  author- 
ized to  deliver  to  Joseph  B.  Hill  all  shares  of 
stock  of  Haley  Grocery  Company  In  my  name, 
and  deposited  with  you  as  collateral  for  the 
payment  of  my  note  or  notes  to  J.  H.  Glenn, 
upon  the  payment  by  said  Hill  of  whatever 
may  be  due  said  Glenn  upon  said  notes,  or 
when,  for  any  other  reason,  said  stock  may 
be  released  as  collateral.  John  Haley." 
Graves  accepted  this  order  in  writing,  but 
did  not  then  deliver  to  Hill  the  certificate  of 
the  shares.  On  November  15th,  fCahaley  ten- 
dered to  Graves  the  balance  of  $30,  and  de- 
manded the  10  shares  of  stock  sold  him  as 
aforesaid,  which  Graves  refused  to  deliver  to 
him,  and  thereafter  delivered  to  Hill.  Hill 
caused  the  certificate  to  be  canceled,  and  a 
new  one  issued  to  him  for  the  whole  45  shares, 
whereupon  the  plaintiff  brought  this  action, 
and  obtained  a  Judgment  in  his  favor  against 
Graves,  and  Graves  has  appealed.  It  is  con- 
ceded that  Graves  was  only  a  gratuitous 
bailee,  and  It  Is  not  claimed  that  there  was 
any  fraud  upon  his  part  in  said  matter,  but 
only  that  he  delivered  the  certificate  aforesaid 
to  Hill  under  a  mistaken  Idea  of  his  duty. 

The  first  errors  alleged  are  based  upon  the 
refusal  of  the  coiut  to  grant  a  nonsuit,  and  to 
peremptorily  Instruct  the  Jury  to  find  a  ver- 
dict In  favor  of  appellant,  on  the  ground  of  in- 
sufficiency of  the  evidence.  It  Is  based  upon 
two  propositions.  One  was  that  the  plaintiff 
had  no  such  ownership  in  the  shares  of  stock 
in  question  as  would  entitle  him  to  maintain 
the  action,  and  the  second  was  that  there  had 
been  no  conversion  of  the  stock.  We  are  of 
the  opinion  that  the  facts  testified  to  show  a 
sale  of  the  stock  from  Haley  to  Kahaley; 
that  Graves  consented  thereto,  agreed  to  hold 
the  stock  for  Kahaley  thereafter,  and  to  de- 
liver the  same  to  him,  first  procuring  the  can- 
cellation of  the  ori^nal  certificate,  and  the 
issuance  of  another  one  for  the  ten  shares  to 
Kahaley  upon  his  paying  the  balance  of  the 
purchase  price.  Beardsley  v.  Beardsley,  138 
TJ.  S.  262,  11  Sup.  Ct.  318.  Graves'  conten- 
tion is  that  he  was  bound  to  deliver  the  stock 
to  Hill  by  the  acceptance  of  the  written  order 
prior  to  the  tender  of  the  balance  by  Kahaley, 
and  that,  at  the  time  he  accepted  said  order, 
he  had  forgotten  about  the  agreement  relat- 
ing to  the  sale  of  the  ten  shares  to  Kahaley. 
Knhaley,  as  well  as  Graves,  seems  to  have 
been  somewhat  negligent  in  the  matter,  in  al- 
lowing It  to  run  for  so  long  a  time  after  the 
agreement  aforesaid  was  entered  into;  and, 
had  Graves  delivered  the  certificate  for  the 
shares  to  Hill  prior  to  the  tender  of  the  bal- 
ance due  to  him  by  Kahaley,  there  might  be 
ground  for  holding  that  Kahaley  was  not  en- 
titled to  recover  of  Graves  for  the  shares  pur- 
chased by  him.  But  it  will  be  observed  that 
the  order  given  subsequently  by  Haley  to  Hill, 
which  Graves  accepted,  did  not  mention  any 
particular  number  of  shares,  but  directed  him 


to  deliver  all  shares  of  stock  of  the  Haley 
Grocery  Company,  In  Haley's  name,  then  de- 
posited with  Graves  as  collateral,  as  afore- 
said. At  the  time  this  order  was  given.  It 
does  not  appear  that  Haley  knew  that  Graves 
still  held  the  10  shares  which  had.  lieen  nego- 
tiated to  Kahaley,  if  that  were  materiaL  We 
think  the  fair  purport  of  that  order  author- 
ized the  delivery  of  only  35  of  the  shares  in- 
dorsed by  Glenn  to  Haley,  and  that  Graves' 
acceptance  of  that  order  bound  him  to  deliver 
only  that  number  of  shares. 

There  is  some  contention  that  at  the  time 
Hill  presented  this  order,  and  Graves  accept- 
ed it,  Hill  paid  to  Graves  the  value  of  the 
whole  45  shares;  but  be  this  as  it  may,  if 
such  payment  was  made  upon  a  misunder- 
standing of  the  amount  of  shares  then  held 
by  Graves  for  Haley,  steps  could  have  been 
taken,  if  necessary,  to  have  the  excess  re- 
turned to  Hill  by  Graves  when  he  was  re- 
minded of  the  true  state  of  affairs;  and  be 
received  such  notice  at  the  time  of  the  tender 
to  him  by  Kahaley  of  the  balance  of  the  pur- 
chase  price  remaining  unpaid,  and  he  had  the 
stock  in  his  possession  at  that  time.  In  any 
event,  Kahaley  was  not  concerned  with  the 
amount  paid  by  Hill  to  Haley,  or  to  Graves 
for  him,  for  the  stock;  The  surrender  of  the 
certificate  for  the  stock  by  Graves  to  Hill, 
and  the  cancellation  of  it,  and  the  Issuance  of 
a  new  certificate  to  Hill,  amounted,  under  the 
authorities,  to  a  conversion  of  the  stock,  and 
there  was  no  error  in  the  matters  stated.  1 
Cook,  Stocks  &  S.  f  576. 

It  is  next  contended  that  the ,  court  erred 
In  allowing  Haley  and  Kahaley  to  testify  to 
their  understanding  as  to  whether  the  trans- 
actions had  between  them  and  Glenn,  In  the 
presence  of  Graves,  as  aforesaid,  amounted 
to  a  sale  of  the  stock;  but  we  fail  to  see  any- 
thing material  in  this.  Both  parties  had  tes- 
tified directly  that  the  stock  was  sold,  and 
their  further  testimony  that  they  intended, 
the  one  to  sell  it,  and  the  other  to  purchase  it, 
could  add  nothing  to  this. 

It  is  next  contended  that  the  court  erred  In 
sustaining  an  objection  to  a  question  by  ap- 
pellant to  Hill  asking  him  how  he  paid  for 
the  stock  in  question.  We  think  that  this 
was  Immaterial. 

The  next  errors  complained  of  are  In  rela- 
tion to  the  instructions  which  were  requested 
by  the  appellant,  and  which  the  court  refused 
to  give;  but  these  were  all  based  upon  the 
appellant's  contention  of  the  InsutUciency  of 
the  evidence  to  support  a  sale  of  the  stock 
by  Haley  to  Kahaley,  and  a  conversion  of  It 
thereafter,  and  have  been  disposed  of  in  what 
has  previously  been  said. 

The  case 'seems  to  have  been  properly  sub- 
mitted to  the  Jury,  and  the  verdict  and  Judg- 
ment In  favor  of  the  plaintiff  are  affirmed. 

DUNBAR,  ANDERS,  and  GORDON,  JJ.» 
concur.     HOYT,  C.  J.,  dissents. 
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(IB  Wasb.  646) 

POTVIN  et  al.  y.  WICKERSHAM  et  al. 

<Sapreine  Coart  of  Washington.     Not.  30, 1806.) 

Mechanic's  Lien— Right  to  Pehsonai.  Action- 
Exemptions. 

1.  Under  1  Hill's  Code,  §  1676,  providing  that 
the  obtainii^K  of  a  mechanic's  lien  shall  not  af- 
fect the  right  of  material  men  to  maintain  a 
personal  action  for  the  goods  sold,  one  furnishing 
material  who  haj  obtained  a  lien  can  sue  the 
contractor  for  the  materials  furnished. 

2.  Under  ]  Hill's  Code,  §  1675,  e.xemptuig  ma- 
terials for  a  boilding  from  seizure  under  attach- 
ment or  execution  unless  on  a  claim  for  the 
purchase  money,  where  materials  have  been  got- 
ten out  for  a  building,  and  all  of  little  value,  ex- 
cept for  the  purix)8e  for  which  they  were  design- 
ed, they  are  exempt  from  an  execution  in  favor  of 
the  architect  of  tne  building  for  his  services. 

Appeal  from  superior  court.  King  county; 
J.  W.  Langley,  Judge. 

Action  by  F.  S.  Potvln  and  others  against 
A.  Wlckersham  and  others.  Judgment  for 
plaintiffs,  and  defendants  Wlckersham  and 
Van  De  Vanter  appeal.    AfiSrmed. 

Charles  B.  Shepard,  for  appellants.  Blaine 
&  De  Vrles,  for  respondents. 

SCOIT,  J.  This  is  an  appeal  from  an  order 
granting  a  motion  for  an  Injunctlonal  order, 
and, continuing  a  restraining  order  previously 
Issued,  based  upon  substantially  the  follow- 
ing facts:  The  Denny  Hotel  Company  were 
constructing  an  hotel  in  the  city  of  Seattle. 
The  respondent  Potvln  was  the  contractor 
for  the  erection  of  the  building.  Huttig 
Bros.  Manufacturing  Company  furnished  cer- 
tain materials  for  the  buildings,  which  were 
then  upon  the  ground,  ready  to  be  used;  and 
the  respondents  Dexter,  Horton  &  Co.,  by 
virtue  of  an  arrangement  yrith  the  contractor, 
were  entitled  to  be  subrogated  to  hla  rights. 
Work  on  the  hotel  had  been  suspended  for 
a  considerable  length  of  time,  in  consequence 
of  litigation  affecting  it,  one  suit  being  by  the 
contractor  to  enforce  a  lien  against  the  build- 
ing. The  appellant  Wlckersham  was  the  ar- 
chitect of  the  building,  and  had  obtained  a 
Judgment  for  his  claim,  and  levied  it  upon 
the  materials  furnished  for  the  building  by 
Huttig  Bros.  Manufacturing  Company,  and 
the  orders  aforesaid  restrained  him  and  the 
sheriff  from  proceeding  to  sell  the  property. 

The  appellants'  contention  is  based  upon 
two  grounds,  the  first  of  which  is  that  the 
hotel  company  was  the  sole  owner  or  the  ma- 
terials, and  that  none  of  the  plaintiffs  bad 
any  title  thereto.  In  support  of  this,  it  is  con- 
tended that  although  the  material  in  ques- 
tion was  ordered  or  purchased  by  Potvln,  he 
did  so  as  agent  for  the  hotel  company,  and 
that  the  hotel  company  became  the  owner 
thereof,  especially  in  view  of  the  fact  that 
Huttig  Bros.  Manufacturing  Company  bad 
sought  and  obtained  a  lien  against  the  build- 
ing therefor.  This  Hen  claim,  however,  had 
not  been  paid.  It  seems  to  us  that  this  con- 
tention cannot  be  maintained,  for  the  lien 
given  to  material  men  by  the  statute  in  such 


cases  is  a  cumulative  remedy;  and  it  is  pro- 
vided (1  HiU's  Code,  i  1676)  that  it  should  not 
be  construed  to  impair  or  affect  the  right  of 
material  men  to  maintain  a  personal  action 
against  the  person  liable  therefor;  and  Hut- 
tig Bros.  Manufacturing  Company  could  main- 
tain an  action  against  Potvln,  the  contractor, 
for  the  price  of  these  materials  furnished  to 
him,  notwithstanding  the  fact  that  they  had 
a  right  to,  and  had  sought  to  enforce,  a  lien 
against  the  building  therefor.  It  appears  that 
the  materials  in  question  had  been  gotten  out 
especially  for  the  building,  and  were  of  lit- 
tle value  except  for  the  purposes  for  which 
they  were  designed.  The  statute  (section 
1675)  exempts  materials  from  seizure  under 
attachment  or  execution  so  long  as  they  are 
In  good  faith  designed  to  be  tmed  In  the  con- 
struction of  the  building,  unless  it  be  upon  a 
claim  for  the  purchase  money;  and  one 
ground  of  contention  in  this  case  was  that  the 
materials  were  intended  to  be  used  in  t^e 
completion  of  the  buUdlng,  and  whether  this 
was  to  be  done  by  the  hotel  company 'or  by 
the  one  succeeding  to  Its  rights  upon  the  de- 
termination of  the  litigation  pending  Is  Im- 
material; nor  would  the  fact  that  this  litiga- 
tion had  been  pending  for  a  number  of  years 
affect  that  question,  or  necessarily  require 
a  finding  that  there  was  no  intention  to  use 
the  materials  in  the  completion  Of  the  build- 
ing. This  was  a  question  of  fact,  to  be  de- 
termined upon  the  proofs;  and,  after  an  ex- 
amination of  the  proofs  submitted,  we  think 
the  court  was  warranted  in  finding  that  the 
materials  were  in  good  faith  intended  to  be 
applied  to  the  completion  of  the  building. 
Affirmed. 

ANDERS,  DUNBAR,   and  GORDON,  JJ., 
concur. 


OS  Wash.  684) 

GOODFELLOW  v.  LB  MAY  et  al. 

(Supreme  Court  of  Washington.     Nov.  30, 1886.) 

Gift  to  Wife — Debts  Charoed  on  Wife's  Sepa- 
rate Estate. 

1.  Where,  for  the  purpose  of  making  provision 
for  his  wife,  a  husband  reconveyed  certain  land 
to  his  grantor,  who  then  deeded  the  same  to  the 
wife,  "to  be  held  to  her  separate  use,"  the  valid- 
ity of  the  gift  cannot  he  questioned  by  one  who 
became  a  creditor  of  the  husband  several  years 
thereafter,  though  the  wife  was  not  present  when 
the  deed  was  executed,  nor  consulted  about  the 
transaction. 

2.  The  separate  property  of  the  wife  is  not 
liable  for  community  debts  contracted  by  the 
husband. 

Appeal  from  superior  court,  King  county; 
J.  W.  Langley,  Judge. 

Action  by  Margaret  E.  F.  A.  Goodfellow 
against  W.  H.  Le  May  and  others  to  restrain 
the  sale  of  certain  land  on  execution.  There 
was  a  judgment  for  plaintiff,  and  defendants 
appeal.    Affirmed. 

J.  T.  Ronald,  for  appellants.  Strudwick  & 
Peters,  for  respondent. 


Digitized  by 


Google 


47  PACIFIC  REPORTER. 


(Wash. 


SCOTT,  J.  The  appellants  recovered  a 
judgment  against  one  Baxter  and  one  Oood- 
fellow,  who  was  the  husband  of  the  respond- 
ent. An  execution  was  Issued  upon  the  Judg- 
ment, and  levied  upon  certain  lands  as  the 
community  property  of  respondent  and  her 
husband,  and  this  action  was  brought  to  re- 
strain the  sale  of  said  lands  on  the  ground  of 
their  being  the  separate  property  ot  the  re- 
spondent The  Judgment  having  been  ren- 
dered In  her  favor,  this  appeal  was  taken. 

There  seems  to  be  no  contention  over  the 
facts  in  the  case.  It  appears  thai  the  lands 
had  been  purchased  by  the  respondent's  hus- 
band of  one  Leary,  and  a  deed  taken  In  the 
husband's  name;  and  that  In  January,  1885, 
for  the  purpose  of  making  a  gift  of  said  lands 
to  his  wife,  the  husband  redeeded  the  same 
to  Leary,  and  Leary  deeded  them  to  the  re- 
spondent, the  deed  reciting  that  the  lands 
were  "to  be  held  to  her  separate  use."  It  Is 
contended  that  the  husband's  testimony  as  to 
his  purpose  In  causing  the  lands  in  question 
to  be  Conveyed  to  his  wife,  to  the  effect  that 
he  desired  to  make  provision  for  her  and  the 
family  against  possible  reverses,  shows  that 
the  same  was  not  Intended  as  a  gift  to  her; 
but  this.  If  material,  could  not  control  as 
against  the  expressed  intention  of  the  deed. 
Nor  would  the  fact  that  the  wife  was  not 
present  when  the  deed  was  executed,  and  was 
not  consulted  with  regard  to  the  transaction, 
affect  It;  for  the  deed  was  made  and  accept- 
ed by  her  several  years  before  the  debt  to 
the  appellants  was  contracted.  Consequently, 
they  could  not  be  heard  to  question  It  But, 
aside  from  this,  there  was  no  proof  of  any 
fraudulent  purpose  or  Intention  upon  the  part 
of  the  husband  or  his  wife  as  against  any 
one.  We  think  the  law,  as  applied  to  the 
conceded  facts,  clearly  shows  that  the  re- 
spondent was  entitled  to  the  relief  given  her. 

The  appellants  have  asked  us  to  re-examine 
the  question  as  to  the  liability  of  the  separate 
property  of  the  wife  for  community  debts. 
We  have  done  so  to  the  extent  of  considering 
the  argument  advanced  thereon  by  the  appel- 
lants, and  are  satisfled  with  the  position  here- 
tofore taken  by  us.  It  is  not  contended  that 
the  debt  was  contracted  for  expenses  of  the 
family*  or  for  the  education  of  the  children,  so 
as  to  be  chargeable  to  her  separate  property 
under  section  1414  of  the  General  Statutes. 
Affirmed. 

HOTT,  C.  J.,  and  DUNBAR,  ANDERS,  and 
GORDON,  JJ.,  concur. 


05  Wosb.  694) 

GILBERT  HUNT  MANUF'G  CO.  T. 
WHEELER  et  al. 

(Supreme  Court  of  Waahington.     Nov.  23, 1896.) 

ASStONMBNT  FOR  BeNBFIT  OF  CRBDITORS — ChaTTBL 
MORTOAOES — FOKECLOSDRB. 

Where  the  chattel  mortgage  empowers  the 
mortgagee  to  take  possession  of  the  mortgaged 
cbatteis,  it  is  error,  on  an  assignment  by  the  mort- 


gagor for  the  benefit  of  creditors,  to  ^misa  a  auit 
by  the  mortgagee  to  foreclose,  leave  to  bring 
which  the  court  had  granted.  Hoyt,  O.  J.,  dis- 
senting. 

Appeal  from  superior  court,  Garfield  coun- 
ty; R.  F.  Sturdevant,  Judge. 

Action  by  the  GUbertHunt  Manufacturing 
Company  against  John  R.  Wheeler  and  an- 
other, as  assignee  of  John  R.  Wheeler,  an  In- 
solvent debtor.  From  a  Judgment  dismissing 
the  action,  plaintiff  appeals.    Reversed. 

M.  F.  Gose,  Thos.  H.  Brents,  and  Welling- 
ton Clark,  for  appellant  Ben  F.  Tweedy,  for 
respondents. 

SCOTT,  J.  PlalntlfiT  brought  this  action  to 
foreclose  a  chattel  mortgage.  Subsequent  to 
the  making  of  the  mortgage,  the  mortgagor 
made  an  assignment  for  the  benefit  of  his 
creditors  to  the  respondent  Brooks,  which  as- 
signment proceeding  was  pending  In  the 
court  where  the  action  to  foreclose  the  mort- 
gage was  brought  Prior  to  the  bringing  of 
the  action,  the  plaintlCT  petitioned  said  court 
(setting  up  Its  mortgage  and  the  pendency  of 
said  assignment  proceeding)  for  leave  to 
bring  said  action  to  foreclose,  and  leave  of 
court  was  duly  obtained,  and  the  action  In- 
stituted. Thereafter  the  assignee  appeared 
in  said  suit  and  moved  to  dismiss  the  same 
on  the  ground  of  the  pendency  of  said  assign- 
ment; and  the  motion  was  granted,  and  the 
cause  dismissed,  whereupon  plaintiff  appeal- 
ed. 

It  Is  contended  by  the  respondents  that  the 
action  of  the  court  In  dismissing  the  foreclo- 
sure suit  was  based  upon  the  case  of  Quinby 
V.  Slipper,  7  Wash.  475,  35  Pac.  116,  and  that 
this  court  held  In  that  case  that  all  claims 
against  the  Insolvent  must  be  presented  and 
prosecuted  In  such  proceeding.  But  we  do 
not  so  view  the  decision  there  rendered. 
That  was  an  action  to  foreclose  a  mechanic's 
Uen,  which  was  Instituted  without  asking  or 
obtaining  leave  of  court  so  to  do.  While  we 
have  held  that  an  assignment  transfers  all  of 
the  property  of  the  insolvent  debtor  to  the 
Jurisdiction  of  the  court  regardless  of  wheth- 
er it  Is  mentioned  or  described  In  the  deed  of 
assignment,  we  have  also  held  that  the  as- 
signment only  passes  the  Interest  of  the  as- 
signor In  his  property,  and  that  It  Is  subject 
to  all  valid  liens  existing  thereon.  Blerer 
V.  Blurock,  9  Wash.  63,  36  Pac.  975.  It  ap- 
pears In  this  case  that  the  mortgagor  had 
covenanted  In  said  mortgage.  In  case  of  de- 
fault therein,  or  In  case  the  property  mort- 
gaged was  molested  or  Interfered  with,  or 
If  the  mortgagee  should  deem  himself  inse- 
cure, that  the  mortgagee  should  be  entitled 
to  take  Immediate  possession  of  the  property, 
and  to  foreclose  the  mortgage,  etc.  A  mort- 
gagee of  chattels  might  be  willing  to  accept 
such  security  with  a  condition  of  the  kind 
mentioned  regarding  possession,  and  might 
be  unwilling  to  accept  it  without  such  con- 
dition, or  If  it  was  understood  that  the 
law  required  In  case  of  fweclosure.  where 
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tbe  mortgagor  bad  made  an  assignment,  tbat 
the  foreclosure  must  await  the  determination 
of  the  insolvency  proceeding,  and  the  posses- 
sion of  the  property  meanwhile  be  held  by 
the  assignee  therein.  The  right  of  possession 
pending  a  foreclosure  suit  might  be  a  valu- 
able right  It  might  be  that  a  mortgagee 
would  be  in  a  situation  to  take  care  of  the 
property,  pending  a  proceeding  to  foreclose, 
much  more  cheaply  and  advantageously  than 
the  assignee  in  the  Insolvency  proceeding 
■could  care  for  it,  and  the  mortgage  security 
preserved  to  that  extent. 

It  is  contended  that  the  contractual  right 
to  take  possession  and  foreclose,  as  contained 
in  the  mortgage,  would  authorize  the  mort- 
gagee to  proceed  without  presenting  his  claim, 
and  obtaining  permission  to  prosecute  it  in- 
dependently. But  that  question  is  not  in- 
volved in  this  case.  We  see  no  reason  why 
the  substantial  rights  of  the  mortgagee  can- 
not be  fully  protected  in  the  insolvency  pro- 
■ceeding.  If  the  validity  of  the  mortgage  is 
not  contested,  a  sale  of  the  property  can  be 
directed  to  take  place  without  waiting  for 
the  termination  of  such  proceedings,  and  the 
proceeds  applied  In  satisfaction  of  the  mort- 
gage debt.  Or,  in  case  the  debt  or  the  validi- 
ty of  the  mortgage  is  disputed,  that  matter 
■could  be  determined  In  such  proceedings,  in- 
dependently of  the  other  matters  Involved  In 
the  assignment,  and  a  sale  then  had.  But  in 
this  instance  the  court  made  no  such  order, 
but,  after  a  presentation  of  the  petition,  au- 
thorized the  institution  of  the  action  to  fore- 
close; and  we  are  of  the  opinion  that  me 
<»urt  had  authority  to  do  this,  and  that  It 
was  error,  after  the  institution  of  such  suit, 
and  the  Incurring  of  costs,  to  dismiss  the 
same,  for  the  reason  stated,  even  though  the 
withholding  or  granting  of  leave  to  sue  was 
a  matter  addressed  to  the  discretion  of  the 
court.  Reversed  and  remanded  for  further 
proceedings. 

ANDERS,  GORDON,  and  DUNBAR,  JJ., 
■concur.    HOYT,  C.  J.,  dissents. 


(15  Wash.  605) 

PENN  MUT.  LIFE  INS.  CO.  v.  FIFE  et  al. 
(Supreme  Coiut  of  Washington.    Nov.  24,  1896.) 
Assignment  fok  Benefit  of  Cbeditors  —  Iieavb 
TO  Foreclose  Mortoaoe— Discre- 
tion OF  Court. 
An  order  made  in  proceedings  on  a  general 
assignment  for  the  benefit  of  creditors,  granting 
leave  to  a  creditor  who  has  not  filed  hia  claim  for 
allowance  to  bring  a  separate  action  against  the 
assignee  for  the  foreclosure  of  a  mortRnge  secur- 
ing it,  on  a  portion  of  the  assigned  property,  is 
-within  the  discretion  of  the  court.     Hoyt,  C.  J., 
dissenting. 

Appeal  from  superior  court.  Pierce  county; 
W.  H.  Prltchard,  Judge. 

Action  by  the  Penn  Mutual  Life  Insurance 
Company  against  William  H.  Fife,  Harriet  A. 
Fife,  Zephanlah  J.  Hatch,  assignee,  and  oth- 
«rs,  for  the  foreclosure  of  a  mortgage.    Judg- 


ment for  plaintiff,  and  the  above-named  de- 
fendants appeal.     Affirmed. 

Parsons,  Corell  &  Parsons,  for  appellants. 
Doolittle  &  Fogg  and  Charles  O.  Bates,  for 
respondent. 

DUNBAR,  J.  This  action  was  brought  up- 
on a  promissory  note  given  by  the  defendants 
WUliam  H.  Fife  and  Harriet  A.  Fife,  his  wife, 
to  the  plaintiff  (respondent  here),  secm-ed  by 
a  mortgage  upon  real  property,  for  the  fore- 
closure of  the  mortgage.  Subsequent  to  the 
execution  of  the  mortgage,  Fife  and  wife  as- 
signed all  their  property  for  the  benefit  of 
creditors;  one  of  the  appellants,  Zephanlah 
J.  Hatch,  being  appointed  by  the  court  as- 
signee of  the  estate.  Notice  to  all  the  cred- 
itors was  duly  made  and  published  by  the 
assignee,  and,  subsequent  to  the  assignment, 
the  respondent  appeared  in  the  assignment 
proceeding,  which  was  No.  11,826  In  the  su- 
perior court,  and  filed  a  petition  for  leave  to 
sue  the  assignee  and  foreclose  his  mortgage. 
Leave  was  granted  by  the  court,  and  this  ac- 
tion was  accordingly  brought.  Judgment  of 
foreclosure  was  pronounced,  and  from  such 
Judgment  an  appeal  is  taken  here. 

The  judgment  is  simply  a  judgment  of  fore- 
closure, without  any  personal  judgment.  It 
Is  contended  by  the  appellants  tbat  tbe  court 
acted  without  jurisdiction  in  granting  leave 
to  foreclose  the  mortgage  by  a  separate  suit, 
and  many  cases  are  cited  from  this  com't  to 
sustain  the  view  that  the  respondent's  rem- 
edy was  exclusively  In  the  assignment  case. 
We  do  not  think  that  the  cases  cited  are  hi 
point,  as  in  none  of  them  had  the  mortgagee 
obtained  the  leave  of  the  court  to  sue.  In 
fact,  in  Quinby  v.  Slipper,  7  Wash.  475,  35 
Pac.  116,  it  was  especially  stated  by  this  court 
that  nothing  could  be  done  by  any  person  In 
reference  to  property  held  by  the  court,  look- 
ing to  the  enforcement  of  any  lien  against  it, 
without  the  leave  of  the  court  first  obtained. 
Shoe  Co.  V.  Adams,  5  Wash.  333,  32  Pac.  92. 
was  where  there  was  an  attempt  to  seize 
property  in  the  possession  of  an  assignee  by 
writ  of  attachment.  The  lien  in  that  case 
was  sought  to  be  established  by  the  attach- 
ment itself,— a  very  different  proposition  from 
the  one  at  bar.  Probably,  the  case  which 
comes  nearest  to  sustaining  appellants'  the- 
ory is  Ateeker  v.  Sprague,  5  Wash.  242,  31 
Pac.  628.  That  was  a  case  where  the  mort- 
gagee made  application  to  the  court  for  per- 
mission to  sue  the  receiver,  which  permis- 
sion was  refused,  and  from  which  order  of 
refusal  an  appeal  was  taken  to  this  court. 
There  it  was  held  that  where  a  court  has.  In 
a  suit  in  equity,  regularly  acquired  full  Juris- 
diction, and  has  appointed  a  receiver  for  the 
corporation,  the  refusal  of  the  court  to  allow 
a  mortgagee  of  the  corporation  to  institute 
foreclosure  proceedings  in  a  separate  suit 
against  the  receiver  Is  not  an  abuse  of  the 
discretion  vested  In  the  court.  It  is  true  that 
it  was  stated  in  the  opinion  in  that  case  that 
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the  court  dtd  only  what  It  should  have  done 
when  it  refused  to  allow  another  suit  in 
equity  to  be  instituted;  but  that  case  was 
based  on  the  theory  that  such  application  was 
a  matter  addressed  to  the  sound  discretion  of 
the  court,  and  would  not  be  disturbed  unless 
it  was  found  that  such  discretion  was  abused. 
"Under  these  tircumstances,"  said  the  court, 
"it  is  clear  to  us  that  the  application  thus 
made  by  appellant  was  addressed  to  the 
sound  discretion. of  the  court  in  which  it  was 
presented.  This  is  so  clear  from  the  authori- 
ties cited  that  we  do  not  think  it  necessary 
to  argue  the  nuestion,  especially  as  wc  do  not 
understand  the  appellant  seriously  to  dispute 
the  proposition."  We  do  not  desh-e  to  ex- 
tend the  restrictions  on  the  rights  of  mort- 
gagees to  forf!close  mortgages  in  the  ordinary 
manner  provided  by  law  beyond  the  rule  an- 
nounced in  that  case;  and  if,  as  we  held 
there,  the  application  was  a  matter  submitted 
to  the  discretion  of  the  court  in  that  case, 
the  Judgment  of  the  court  could  not  be  col- 
laterally attacked  in  the  manner  attempted' 
here.  This  case  also  falls  squarely  under  the 
rule  announced  by  this  court  in  Manufactur- 
ing Co.  V.  Wheeler  (decided  Nov.  23,  1806)  47 
Pac.  26.  It  is  true,  in  that  case  the  ques- 
tion of  the  right  of  possession,  provided  for 
in  the  mortgage,  which  was  a  chattel  mort- 
gage, is  somewhat  discussed  in  the  opinion; 
but,  outside  of  that,  the  rule  announced  is  in 
harmony  with  respondent's  contention.  The 
judgment  will  be  affirmed. 

SCOTT,  ANDERS,  and  GORDON,  JJ.,  con- 
cur.   HOYT,  C.  J.,  dissents. 


(15  Wasb.  eSS) 

DUTCHER  v.  HOWARD. 
(Supreme  Court  of  Washington.     Nov.  30, 1896.) 

Witness  —  Re-Kzaminatiox  —  Matter  Brocoht 
Got  OS  Ckoss-Examination. 
Where,  after  inadmissible  testimony,  brought 
out  on  direct  examination,  is  excluded,  the  wit- 
ness is  cross-examined  iu  regard  tiiereto,  the  wit- 
ness, on  re-examination,  may  be  examined  as  to 
such  testimony.     Hoyt,  C.  J.,  dissenting. 

Appeal  from  superior  court,  Skagit  county; 
Henry  McBride,  Judge. 

Action  by  J.  W.  Dutcher  against  Henry  C. 
Howard.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Million  &  Houser,  for  appellant  Sinclair 
&  Smith  and  George  A.  Joiner,  for  respondent. 

DUNBAR,  J.  This  is  an  action  brought  by 
appellant  against  respondent  for  damages,  in 
the  sum  of  $10,000,  allegred  to  have  been  sus- 
tained by  appellant  by  reason  of  certain 
wrongful  acts  of  respondent  in  alienating  the 
affections  of  appellant's  wife,  thereby  causing 
appellant  to  be  deprived  of  the  comforting  so- 
ciety of  said  wife,  and  causing  his  domestic 
relations  to  be  broken  up  and  destroyed,  etc. 


The  answer  was  a  denial  of  the  acts,  and  the 
cause  proceeded  to  trial  before  a  Jury.  At  the 
close  of  plaintiff's  testimony  defendant  moved 
for  a  nonsuit,  on  the  ground  of  a  total  failure 
of  proof,  which  motion  was  granted  by  the 
court.  During  the  trial  one  Mrs.  M.  J.  Larson 
testified  on  behalf  of  the  plaintiff,  and  In  her 
examination  in  chief  she  testified,  over  re- 
spondent's objection,  to  certain  acts  and  trans- 
actions which  had  taken  place  between  re- 
i  spondent  and  appellant's  wife.  This  testi- 
mony was  based  upon  what  appellant's  wife 
had  told  witness  with  reference  to  these  mat- 
ters. At  the  close  of  the  examination  in  chief 
of  this  witness,  counsel  for  the  respondent 
moved  to  strike  out  ail  the  testimony  as  to 
what  was  told  witness  by  Mrs.  Dutcher,  the 
appellant's  wife,  which  motion  was  granted 
by  the  court.  Thereupon,  on  cross-examina- 
tion, counsel  for  the  respondent  proceeded  to 
examine  witness  with  reference  to  the  same 
matters  which  had  been  eliminated  from  the 
case  by  the  ruling  of  the  court  on  respondent's 
motion.  On  the  redirect  examination  the 
counsel  for  the  appellant  again  went  into  the 
testimony  called  out  by  the  respondent,  carry- 
ing on  the  same  line  of  inquiry  on  recross-ex- 
amlnation  tliat  had  been  carried  on  by  the 
cross-examination  of  the  respondent.  At  the 
close  of  this  witness'  testimony  respondent's 
counsel  moved  that  all  the  testimony  concern- 
ing the  confession  made  to  the  witness,  Mrs. 
Larson,  as  testified  to  by  her,  be  stricken  from 
the  record.  This  motion  was  granted  by  the 
court,  and  the  granting  of  said  motion  is  as- 
signed as  error  here. 

We  are  satisfied,  from  the  testimony  in  this 
case,  that  if  the  testimony  of  Mrs.  Larson 
were  allowed  to  stand,  there  was  sufiScient  tes- 
timony to  have  been  submitted  to  the  Jury, 
and  the  court  would  not  have  been  warranted 
in  granting  a  motion  for  nonsuit  It  is  con- 
tended by  the  respondent  that  the  error  al- 
leged by  the  appellant  is  not  based  upon  the 
facts  in  the  case;  that  the  record  shows  tliat 
the  witness  was  not  examined  as  to  what 
Mrs.  Dutcher  said  to  the  witness;  and  that 
no  part  of  the  cross-ex-imination  was  directed 
towards  ascertaining  what  Mrs.  Dutcher  said 
or  confessed,  whether  wholly  or  in  part.  But 
we  have  examined  the  testimony  thoroughly, 
and  are  convinced  that  the  record  bears  out 
the  statement  made  by  the  appellant  The 
counsel  chose  to  examine  the  witness  as  to 
facts  which  were  not  admissible  in  evidence, 
and  under  all  the  authorities,  and  for  the  best 
of  reasons,  we  think  the  other  party  had  a 
right  to  re-examine  as  to  the  evidence  elicited 
by  the  cross-examination.  For  this  error  in 
striking  out  testimony  which,  if  admitted, 
would  have  been  sufficient  to  have  sustained 
a  verdict,  the  Judgment  will  be  reversed,  with 
instructions  to  overrule  the  motion  for  a  non- 
suit. 

ANDERS  and  GORDON,  JJ.,  concur. 
HOYT,  C.  J.,  dissents. 
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(IS  Wash.  (S87) 

HENDRICKS  et  al.  y.  EDMISTON  et  al. 
(Snpreme  Court  of  Waghington.    Not.  30, 1896.) 
HoTiCB  or  Appeal  —  Suppioibiiot  or  Sebvicb  — 

DbED  — CONDITIOSAI.  DELIVERY  — 

Waiver— Estoppel. 

1.  Due  service  of  a  notice  of  an  appeal  on  an  at- 
torney is  sufficient  service  on  all  the  miities  for 
whom  be  appeared,  if  the  notice  was  directed  to 
all  of  them. 

2.  A  condition  that  a  deed  shall  become  ef- 
fective when  the  title  is  approved  by  the  gran- 
tee's attorney  is  for  the  grantee's  benefit,  and  is 
waived  by  him  when  he  places  the  deed  on  rec- 
ord. 

3.  A  person  to  whom  land  is  conveyed  merely 
for  the  purpose  of  clothing  him  with  apparent 
title  thereto,  so  that  it  Will  not  be  affected  by 
certain  proceedings  against  the  grantor,  and  who 
consents  to  a  subseqnent  conveyance  of  the  same 
tract  by  his  grantor  to  a  third  person,  is  estopped 
from  questioning  the  latter's  title. 

Appeal  from  superior  court.  King  count;; 
J.  W.  Langley,  Judge. 

Action  by  Bessie  Hendricks  and  another 

against  J.  K.  Edmiston  and  others  to  foreclose 

'  the  rights  of  defendants  under  a  certain  bond 

for  a  deed.    From  a  decree  for  defendants, 

plaintiffs  appeal.    Affirmed. 

C.  W.  Corliss,  O.  S.  Preston,  and  Fred  H. 
Peterson,  for  appellants.  Hastings  &  Sted- 
man,  for  respondent  Hastings.  Burke,  Shepr 
ard  &  McGUvra  and  Herbert  W.  Huntley, 
for  respondent  Chase  Nat.  Bank.  Hendrick 
&  Peters,  for  respondent  Security,  etc.,  Co. 

HOYT,  0.  J.  Respondents  have  moved  to 
dismiss.  Their  motion  is  founded  upon  the 
alleged  fact  that  all  of  the  parties  who  ap- 
peared in  the  action  were  not  served  with 
notice  of  appeal.  It  appears,  however,  that 
the  parties  who  it  Is  claimed  were  not  served 
appeared  In  the  action  by  the  same  attorneys 
as  other  parties,  and  that  notice  of  appeal, 
directed  to  ail  of  the  parties  who  appeared, 
was  duly  served  upon  such  attorneys.  This 
was  sufficient.    Motion  denied. 

Prior  to  1890,  Seymour  Wetmore  was  the 
owner  of  the  property  described  in  plain- 
tiffs' complaint.  Thereafter  he  executed  a 
bond  in  which  he  bound  himself  to  convey 
said  property  to  one  J.  K.  Edmiston,  up- 
on the  performance  by  him  of  the  condi- 
tions set  out  in  the  bond.  To  foreclose 
the  rights  of  said  Edmiston  and  those  hold- 
ing under  him  under  this  bond,  this  action 
was  brought  by  the  plaintiffs,  who  claim- 
ed to  have  acquired  the  legal  title  to  the 
property  by  a  warranty  deed  from  said  Sey- 
mour Wetmore  to  plaintiff  Bessie  Hendrickf. 
Upon  the  answers  of  the  defendants,  and  the 
reply  thereto  by  the  plaintiffs,  material  issues 
were  raised  as  to  the  effect  of  the  deed  from 
Seymour  Wetmore  to  Bessie  Hendricks,  and  as 
to  whether  or  not  the  conditions  of  the  bond 
for  a  deed  had  been  compiled  with  by  said 
Edmiston,  and  the  property  deeded  to  him  by 
said  Wetmore.  ^  Other  questions  incidental  to 
these  were  also  raised,  but  the  findings  of 
the  trial  court  in  reference  thereto  were  so 


fully  supported  by  the  testimony  that  It  is 
•not  necessary  to  say  more  than  that  such 
findings  must  be  taken  as  true  for  the  pur- 
pose of  determining  the  rights  of  the  parties. 
As  to  these  two  main  questions  of  fact,  the 
trial  court  foand  that  the  deed  from  Wetmore 
to  Bessie  Hendricks,  under  which  plaintiffs 
claim,  was  executed  without  consideration 
and  for  an  Illegal  purpose.  It  also  found  that 
Edmiston  had  compiled  with  the  conditions 
of  the  bond,  and  that,  upon  such  compliance, 
Wetmore  had  made  such  a  conveyance  as  to 
vest  in  him  the  full  legal  title  to  the  property. 
Upon  the  latter  question  the  undisputed  proof 
showed  that  there  had  been  aa  arrangement 
entered  Into  between  Wetmore  and  Edmiston, 
In  which  It  was  agreed  that  Edmiston  should 
make  certain  promissory  notes  to  Wetmore; 
that  said  notes  should  be  accepted  in  full  pay- 
ment of  the  amount  then  due  upon  the  bond; 
that,  by  reason  of  such  payment,  Wetmore 
was  to  comply  with  the  requirements  of  the 
bond,  and  convey  the  legal  title  to  the  prop- 
erty to  Edmiston.  There  was  also  evidence 
tending  to  show  that  this  arrangement  had 
'been  fully  carried  out  by  the  delivery  of  the 
notes  to  Wetmore,  and  of  the  necessary  con- 
veyance to  Eidmistou.  This  evidence  was 
contradicted  by  that  Introduced  on  the  part 
of  the  plaintiffs,'  which  tended  to  show  that 
the  arrangement  was  not  completed;  that  the 
notes  and  deed  were  placed  In  escrow,  and 
had  never  been  delivered.  Three  witnesses 
offered  by  the  plaintiffs  testified  to  facts 
which  tended  to  show  that  the  papers  were, 
at  the  time  of  their 'execution,  placed  in  es- 
crow, so  as  not  to  take  effect  until  certain 
conditions  had  been  complied  with;  but  their 
testimony  did  not  agree  as  to  the  conditions 
upon  which  the  Instruments  were  to  become 
operative.  One  of  them  testified  to  facts 
tending  to  show  that  they  were  not  to  be  ef- 
fective until  some  arrangement  had  been 
made  as  to  the  title  of  the  plaintiff  Bessie 
Hendricks.  The  others  testified  to  facts  tend- 
ing to  show  that  they  were  to  he  effective 
when  the  title  conveyed  by  the  deed  to  Ed- 
miston had  been  approved  by  his  attorney. 
And  the  court  was  Justified  in  finding  the 
latter  condition  to  have  been  the  one  agreed 
upon;  and,  if  It  was,  the  condition  was  solely 
for  the  benefit  of  Edmiston,  and  could  be 
waived  by  him,  and  was  waived  when  he 
took  the  deed  and  placed  It  upon  record. 
Taking  all  the  evidence  Into  consideration, 
the  trial  court  rightfully  found  that  the  trians- 
actlon  In  question  was  fully  completed,  and 
that  the  title  which  Wetmore  had  in  the  prop- 
erty at  the  date  of  the  transaction  thereby 
became  vested  in  Edmiston. 

This  brings  us  to  a  consideration  of  the 
claim  of  title  of  the  plaintiffs  under  the  deed 
from  Wetmore  to  plaintiff  Bessie  Hendricks. 
It  is  conceded  that  this  deed  was  executed 
and  placed  on  record  before  the  date  of  the 
transaction  which  resulted  In  the  deed  from 
Wetmore  to  Edmiston.  If  it  conveyed  title 
which  the  plaintiffs  were  in  a  situation  to  as- 
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sert  against  that  conveyed  by  the  deed  to  EM- 
mlston,  Wetmore,  at  the  date  of  the  latter 
deed,  had  nothing  to  convey,  and  the  plain- 
tiffs, at  the  date  of  the  coinmencement  of  the 
action,  were  the  owners  of  the  property.  The 
deed  to  plaintiff  Bessie  Hendrielis  covered 
other  property  than  that  the  title  to  which  is 
involved  In  this  action;  and  the  testimony 
tended  to  show  that  the  deed  was  first  made 
out  for  the  purpose  of  conveying  only  such 
other  property,  and  that,  after  It  bad  been 
so  made  out,  it  was  changed  to  cover  the 
property  in  question,  for  the  purpose  of  pla- 
cing the  apparent  title  thereto  in  the  plain- 
tiff Bessie  Hendricks,  so  that  it  would  not 
be  affected  by  certain  proceedings  against 
Wetmore,  and  not  for  the  purpose  of  vest- 
ing the  title  in  the  grantee  for  her  own  bene- 
fit. The  testimony  upon  this  question  was 
not  as  full  as  it  might  have  been,  but,  when 
the  circumstances  are  taken  into  considera- 
tion, that  of  the  plaintiff  Bessie  Hendricks 
alone  was  sufficient  to  warrant  the  court  in 
finding  as  it  did  upon  this  question.  Her  tes- 
timony as  to  the  transactions  Immediately 
connected  with  the  execution  of  the  deed, 
taken  in  connection  with  what  was  proven 
as  to  her  conduct  at  the  time  of  the  alleged 
settlement  of  the  bond  matter  between  Wet- 
more and  Edmiston,  sufficiently  showed  that 
she  took  title  to  the  property  in  question,  not 
for  her  own  benefit,  but  to  preserve  It  for 
Wetmore.  The  practically  undisputed  testl- 
.mony  as  to  the  transactions  connected  with 
such  settlement  was  that  the  plaintiff  J.  K. 
Hendricks,  who  was  the  husband  of  the 
plaintiff  Bessie  Hendricks,  was  fully  au- 
thorized to  act  for  her  in  everything  con- 
nected with  the  transaction;  that  he  fully 
understood  the  terms  and  conditions  of  this 
settlement;  that  he  was  consulted  with  about 
It,  and  actively  participated  therein;  that  he 
accepted  a  portion  of  the  proceeds  of  such 
settlement.  Such  testimony  established,  be- 
yond question,  the  fact  that  the  plaintiff  J. 
K.  Hendricks  had  such  connection  with  all 
the  transactions  which  resulted  In  the  con- 
veyance of  the  title  by  Wetmore  to  Edmiston 
that  he  could  not  be  heard  to  question  the 
title  thus  conveyed;  and  his  wife,  for  whom 
he  was  acting,  was  also  bound  by  what  was 
then  done. 

But  It  Is  not  necessary  to  conclude  her  to 
hold  that  she  was  bound  by  the  action  of  her 
husband,  for  the  reason  that  there  was  testi- 
mony which  directly  connected  her  with  the 
transaction.  The  largest  of  the  notes  which 
were  given  by  Edmiston  to  Wetmore  was,  by 
said  Wetmore,  indorsed  to  her,  and  by  her 
own  hand  indorsed  In  blank.  It  also  appear- 
ed that  this  note  was  deposited  in  bank  as 
the  property  of  J.  K.  Hendricks  and  Bessie 
Hendricks,  and  that  certain  payments  there- 
on were  made  to  J.  K.  Hendricks.  These 
facts,  when  taken  in  connection  with  the  oth- 
er circumstances  proven,  were  sufficient  to 
show  that  Bessie  Hendricks,  as  well  as  J. 
K.  Hendricks,  was  an  active  party  to  the 


transaction  which  culminated  in  the  convey- 
ance of  the  title  by  Wetmore  to  Edmiston. 
But  It  is  contended  on  the  part  of  the  appel- 
lants that,  even  if  she  was,  she  is  not  there- 
by prevented  from  asserting  title  to  the  prop- 
erty, for  the  reason  that  Edmiston,  at  the 
time  of  the  transaction,  Icnew  that  the  prop- 
erty had  been  conveyed  by  Wetmore  to  her. 
If  she  had  had  any  real  interest  in  the  title 
conveyed  to  her  by  Wetmore,  it  might  be  true 
that  she  would  not  be  estopped  from  assert- 
ing it  by  reason  of  her  consent  to  the  convey- 
ance to  Edmiston;  but,  in  view  of  the  fact 
that  she  had  no  beneficial  title,  it  is  but  fair 
to  presume  that  all  of  the  parties  acted  upon 
the  fact,  which  was  then  known  to  them,  that 
Wetmore  was  the  real  owner  of  the  property; 
and,  if  they  did  so  act,  none  of  them  are  now 
In  a  position  to  deny  that  a  conveyance  by 
him  passed  a  good  title. 

A  careful  examination  of  the  entire  record 
satisfies  us  that  the  findings  of  fact  by  the 
trial  court  were  justified  by  the  evidence, 
and  that  such  findings  justified  the  legal  con- 
clusions founded  thereon.  The  decree  will  be 
affirmed. 

SCOTT  and  ANDERS,  JJ.,  concur. 

GORDON,  J.,  did  not  sit 


(IS  Wash.  613) 
In  re  KOHLBR'S  ESTATE. 
BRINKER  V.  PEASLEY  et  al. 
(Supreme  Court  of  Washington.     Nov.  25, 1896.) 

execctors— llabilitt  fok  mombt  dsfositbd  ts 
Bank. 
An  executor  is  not  liable  for  money  deposit- 
ed to  the  trust  account,  in  good  faith,  in  a  solvent 
banlf  of  good  repute,  which  afterwards  becomes 
iusolvent. 

Appeal  from  superior  court.  King  county;  T. 
J.  Humes,  Judge. 

Separate  petitions,— one  by  Lena  R.  Peasley. 
for  an  order  requiring  William  H.  Brinker, 
executor  of  the  estate  of  Hugo  A.  Kohler,  de- 
ceased, to  pay  her  In  full  the  proceeds  of  a 
certain  life  insurance  policy  Issued  on  the  life 
of  deceased;  and  one  by  G.  H.  Emerson,  for 
an  order  requiring  such  executor  to  pay  a 
debt  due  petitioner  in  full,  with  Interest,  to 
which  the  executor  filed  an  answer  and 
amended  answer,  together  with  a  statement 
of  his  account.  From  a  judgment  sustaining 
a  demurrer  to  the  answer  and  amended  an- 
swer, and  granting  the  relief  asked  by  the  pe- 
titioners, the  executor  appeals.    Reversed. 

Relfe  &  McCutcheon  and  Isaac  D.  McCMtch- 
eon,  for  appellant.  Elder  &  Harger,  for  re- 
spondent Lena  R.  Peasley.  Sidney  Moor 
Heath,  for  respondent  Emerson. 

GORDON,  J.  Appellant  Is  the  executor  of 
the  estate  of  Hugo  A.  Kohler,  deceased.  As 
such  executor,  he  received  on  March  28,  189.1, 
a  sum  of  money  amouutUig  to  upward  of  $3,- 
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000,  the  proceeds  of  certain  Insurance  upon 
the  life  of  the  testator;  and  on  the  same  day 
he  deposited  In  the  Washington  Savings  Bank 
of  Seattle  the  siim  of  |;2,500,  taldug  certifi- 
cates of  deposit  therefor,  payable  to  himself, 
as  such  executor,  with  interest  at  6  per  cent 
per  annum.  Subsequently,  the  bank  suspend- 
ed, and  passed  into  the  hands  of  a  receiver, 
whose  certificates  for  said  sum  of  $2,500  the 
appellant,  as  executor,  holds  in  lieu  of  cash, 
and  for  'which  sum  he  sought  in  the  lower 
court  to  be  allowed  credit  on  his  account. 
The  lower  court  having  disallowed  his  claim 
in  this  respect,  the  cause  comes  here  upon  ap- 
peal. 

Kespondents  contend  that  the  executor  is 
not  authorized  by  law  to  Invest  the  fimds  of 
an  estate  In  his  hands  pending  settlement  of 
the  estate;  that  It  is  his  duty  to  retain  in  his 
hands  the  money  thus  received,  until  It  can 
be  applied  and  distributed  in  the  order  and 
mode  prescribed  by  law.  It  is  conceded  tliat, 
In  making  the  deposit  in  question,  the  execu- 
tor acted  in  good  faith,  and  that  the  bank 
was  then  solvent,  and  of  good  repute.  In 
Fairchild  v.  Hedges,  44  Pac.  125,  this  court 
held  that  a  county  treasurer  was  liable  for 
the  funds  of  the  county  deposited  by  him  hi 
a  bank  which  afterwards  became  insolvent. 
Counsel  for  the  treasurer  In  that  case  cited 
numerous  cases,  In  which  It  had  been  held 
that  executors,  administrators,  and  guardians 
were  not  liable  under  such  circumstances; 
and.  In  referring  to  the  line  of  authorities  thus 
relied  upon,  this  court  'said:  "The  distinc- 
tion is  very  clear  between  the  liability  and 
duty  of  one  receiving  moneys  as  a  guardian, 
for  the  benefit  of  a  private  individual,  and 
the  liability  imposed  by  statute  and  by  ex- 
press undertaking  upon  a  public  ofBcer,  as 
In  the  case  at  bar.  As  to  the  former,  'he  Is 
merely  the  trustee  or  agent  of  the  private  par- 
ties interested  in  the  money,  and  no  greater 
or  higher  responsibility  should  be  imposed 
upon  him  than  would  be  imposed  upon  any 
agent  or  trustee.'  People  v.  B'^ullcner,  107  N. 
Y.  488,  14  N.  E.  ■415."  It  is  true  that  this 
court  was  not  called  upon  In  that  case  to  de- 
cide the  quietion  involved  In  the  present  case, 
but  it  is,  nevertheless,  true  that  we  recog- 
nized that  a  distinction  existed  l>etween  the 
liability  of  a  public  officer  dealing  with  pub- 
lic moneys  and  that  of  an  executor  or  guard- 
Ian  who  deals  with  the  funds  of  hidlviduals, 
and  this  recognition  was  not  simply  mere  dic- 
tum. The  uniform  holding  of  courts  has 
been  that  executors,  administrators,  and 
guardians  are  bound  by  no  greater  or  higher 
responsibility  than  that  which  is  imposed  up- 
on any  agent  or  trustee;  and,  where  such  a 
one  in  good  faith  deposits  money  in  a  bank 
of  good  repute  to  the  trust  account,  he  ought 
not  to  be  held  liable  for  its  loss  in  conse- 
quence of  the  failure  of  the  bank.  Jacobus 
V.  Jacobus,  37  N.  J.  Eq.  17;  Twitty  v.  Houser, 
7  S.  C.  153;  Cox  ▼.  Roome,  88  N.  J.  Eq.  2.59; 
Norwood  V.  Harness,  98  Ind.  134;  In  re  Law's 
Estate  (Pa.)  22  Atl.  831;  People  v.  Faulkner, 


107  N.  Y.  488,  14  N.  E.  415;  Moore  v.  Bure, 
101  N.  C.  11,  7  S.  E.  471;  People  v.  Walsen 
(Colo.  Sup.)  28  Pac.  1119;  Ex  parte  Jones,  4 
Cranch,  C.  C.  185,  Fed.  Cas.  No.  7,443;  Pom. 
Eq.  Jur.  f  1007;  Schouler,  Ex'rs,  §313;  2 
Woerner,  Adm'n,  p.  711;  3  Redf.  Wills,  391; 
1  Perry,  Trusts,  §  443.  While  many  of  the 
courts  from  whose  decisions  we  have  cited 
hold  public  officers,  such  as  state,  county,  and 
township  treasurers,  to  be  absolutely  liable 
for  all  public  money  received  by  them,  none 
of  them  (so  far  as  we  have  been  able  to  dis- 
cover) have  held  that  executors  or  trustees 
are  bound  by  a  similar  obligation.  We  do 
not  think  the  general  rule  is  displaced  by  the 
statute  in  this  state.  Section  1052,  vol.  2,  of 
the  Code,  provides  that  an  administrator  (or 
executor)  shall  not  make  profit  by  the  in- 
crease, nor  suffer  loss  by  the  decrease  or  de- 
struction, without  his  fault,  of  any  part  of 
the  estate,  and,  in  the  event  of  the  sale  of 
any  portion  of  the  estate  for  less  than  the  ap- 
praisement, he  shall  not  be  responsible  for 
any  loss  "if  the  sale  has  been  justly  made." 
The  succeedhig  section  (105,3)  provides  that 
he  shall  not  be  "accountable  for  any  debts 
due  the  estate  if  it  shall  appear  that  they  re- 
main uncollected  without  his  fault."  It  fur- 
ther appears  from  the  record  that  on  March' 
2S,  1893  (the  day  upon  which  he  rec-elved  the 
money),  the  appellant  made  an  application  to 
the  superior  court  for  an  order  directing  him 
to  invest  the  sum  of  ?2,i)00;  and  thereupon 
the  court  ordered  him  to  deposit  that  amount 
in  some  secure  bank  in  the  city  of  Seattle,  and 
the  deposit  in  question  was  actually  made  on 
that  day.  Without  deciding  whether  this  or- 
der constituted  in  itself  a  sufficient  justifica- 
tion, we  think  that  appellant  has  not  l)een 
guilty  of  any  misfeasance  or  neglect,  and  that 
he  should  be  credited  on  his  account  with  the 
amount  of  the  deposit.  The  judgment  will 
be  reversed,  and  the  caxise  remanded  for  fur- 
ther proceedings  in  accordance  with  this  opin- 
ion. 

HOYT,  C.  J.,  and  SCOTT,  ANDERS,  and 
DUNBAR,  JJ.,  concur. 


(15  Wash.  668) 
STATE   ei  rel.  AMSTERDAMSCH   TRUS- 
TEES KANTOOR  V.  SUPERIOR 
COURT  OF  SPOK.\NE 
COUNTY  et  al. 

(Supreme  Court  of  Washington.    Nov.  30,  1896.) 
Pkohibition  —  Power  o»  Bupremb  Court  — Who 

MAT   APPiY  —  RbCEIVER  OP  DE  FaCTO    COR- 
PORATION—VaLIDITI  op  Appoiktmest. 

1.  Const,  art.  4, 1 4,  providing  that  the  supreme 
court  shall  have  po<ver  to  issue  writs  of  prohibi- 
tion, etc.,  and  "all  other  writs  necessary  and  prop- 
er to  the  complete  exercise  of  its  appellate  and 
revisoiy  jurisdiction,"  cannot  be  construed  as  lim- 
Itiiig  the  power  of  the  court  to  issue  writs  of  pro- 
hibition to  such  cases  only  where  it  is  connected 
with  the  exercise  of  its  appellate  jurisdiction. 

2.  Code  Proc.  §  32G,  subds.  3,  5,  authorizing 
the  appointment  of  a  receiver  where  it  appears 
that  vxe  prop«ty,  fund,  etc.,  in  controversy  is  in 
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danger  of  being  lost  or  removed,  or  where  a  cor- 
poration has  been  dissolved,  or  is  insolrent  or  is 
m  danger  of  insolvency,  or  has  forfeited  its  corpo- 
rate lights,  do  not  authorize  the  ex  parte  appoint- 
ment of  a  receiver  to  take  charge  of  the  business 
and  effects  of  an  organization  alleged  to  be  exer- 
cising corporate  rights  without  authority  of  law. 

3.  Such  appointment  can  be  made  only  after 
proceedings  under  Code  Proc.  i|  688,  689,  provid- 
mg  that,  when  any  association  or  number  of  per- 
sons shall  be  found  guilty  of  acting  as  a  corpora- 
tion without  having  been  legally  incorporated, 
judgment  shall  be  entered  dissolving  the  corpo- 
ration, and  a  receiver  may  then  be  appointed  to 
take  charge  of  its  property,  and  distribute  the 
same  among  its  creditors. 

4.  Under  Laws  1895,  p.  119,  $  30,  providing 
that  writ  of  prohibition  may  issue  "on  the  appli- 
cation of  the  person  beneficially  interested,"  an 
application  for  such  writ,  made  by  a  corporation 
de  facto  which  is  beneficially  interested,  will  not 
be  refused  on  the  ground  that  it  is  not  a  corpo- 
ration de  jure. 

Application  on  the  relation  of  the  Amster- 
damsch  Trustees  Kantoor  for  a  writ  of  prohi- 
bition against  the  superior  court  of  Spokane 
county  and  Norman  Buck,  Judge.  Writ 
granted. 

Binkley,  Taylor  &  McLaren  and  Graves, 
Wolf  &  Graves,  for  relator.  Wni.  H.  Plum- 
mer,  Samuel  R.  Stern,  Cyrus  Happy,  and  W. 
T.  Blrdsall,  for  respondents. 


ANDERS,  J.  On  September  5,  1896,  the 
prosecuting  attorney  of  Spokane  county,  upon 
his  own  relation,  filed  an  Information  In  the 
superior  court  of  that  county  against  Simon 
Oppenheimer  and  others,  including  the  re- 
lator herein,  alleging  that  the  defendants 
were  acting  as  a  corporation  within  this 
state,  under  the  name  and  style  of  the  North- 
western Hilllug  &  Power  Company,  without 
being  legally  Incorporated,  and  setting  up  cer- 
tain facts  showing  that  they  had  failed  to 
comply  with  the  law  in  relation  to  corpora- 
tions, and  had  no  right  to  act  as  a  corpora- 
tion within  the  state,  and  praying,  among  oth- 
er things,  for  the  appointment  of  a  receiver 
of  the  property,  effects,  and  assets  held,  or  at 
any  time  claimed  to  be  held,  by  said  alleged 
corporation,  with  the  usual  powers  of  receiv- 
ers in  such  cases.  Upon  the  filing  of  the  in- 
formation, the  court,  pursuant  to  the  prayer 
of  the  relator,  appointed  one  Powie  as  re- 
ceiver of  the  property  described  therein.  By 
the  terms  of  the  order,  ail  persons  in  posses- 
sion of  any  of  said  property  were  commanded 
to  deliver  the  same  to  the  receiver  so  ap- 
pointed, "in  fear  of  the  pains  and  penalties 
attached  to  the  contempt  of  this  court,  upon 
whatever  pretense  of  authority,  court,  or  Ju- 
dicial action  such  persons  may  claim  the  right 
to,  or  Interest  in,  the  premises;  and  any  per- 
son or  persons  asserting  any  Hen  or  claim 
to  or  interest  therein  are  hereby  remanded  to 
this  court  herein  for  the  assertion  or  protec- 
tion of  any  alleged  claim  or  rights  in  the 
premises."  The  relator  herein,  claiming  to 
be  in  possession  of  certain  of  the  property 
over  which  the  receiver  was  appointed,  and 
of  which  he  was  directed  to  take  possession, 
and  claiming  to  hold  the  same  as  a  purchaser 


at  a  Judicial  sale  under  a  decree  of  the  su- 
perior court  of  Spokane  county,  appeared  spe- 
cially by  coimsel,  and  suggested  to  the 
court  that  the  order  for  a  receiver  was  void 
and  of  no  effect  in  so  far  as  it  directed  the 
receiver  to  take  possession  of  the  property 
alleged  in  the  Information  to  have  been  trans- 
ferred to  the  Northwestern  Milling  &  Power 
Company  by  the  Spokane  Water  Power  Com-  . 
pany  on  May  20,  1895,  and  thereafter,  by 
said  company,  mortgaged  to  the  relator  here- 
in, and  by  it  purchased  at  a  sale  on  fore- 
closure of  said  mortgage,  for  the  reason  that 
the  relator  was  not  a  party  to  the  suit  In 
which  the  receiver  was  appointed,  save  by 
virtue  of  its  being  an  alleged  stockholder  in 
said  alleged  corporation,  and  In  this  action 
could  not  plead  and  protect  its  rights  as  own- 
er of  said  property,  or  be  heard  in  respect 
thereto;  that  it  was  entitled  to  the  posses- 
sion thereof  pending  the  time  for  redemp- 
tion, under  the  hiws  of  this  state,  and  could 
not  be  divested  thereof  save  by  Judicial  pro- 
ceedings Instituted  for  that  purpose;  and 
that  a  receiver  could  not  be  appointed  with- 
out notice.  The  court  declined  to  vacate  or 
modify  the  order  appointing  the  receiver  aa 
requested,  or  In  any  manner  whatsoever. 
The  relator  thereupon  applied  to  this  court, 
and  obtained  therefrom  an  alternative  writ 
of  prohibition  directed  to  said  superior  court, 
and  Hon.  Norman  Buck,  Judge  thereof,  com- 
manding It  and  him  to  desist  and  refrain 
from  any  further  proceedings  in  the  matter 
of  the  appointment  of  said  receiver,  so  f ar  aa 
it  relates  to  the  property  described  in  the 
writ,  or  so  far  as  the  same  relates  to  this 
relator,  until  the  further  order  of  this  court, 
and  to  show  cause  before  this  court,  at  a 
specified  time,  why  they  should  not  be  abso- 
lutely prohibited  and  restrained  from  further 
proceeding  In  said  matter.  Upon  the  return 
day  of  the  writ,  the  respondent  the  superior 
Judge  appeared  specially  by  counsel,  and  mov- 
ed the  court  to  vacate  the  alternative  writ 
heretofore  Issued,  and  to  dismiss  this  pro- 
ceeding, on  various  grounds,  the  principal 
one  of  which  is  that  this  court  Is  without  Ju- 
risdiction herein. 

It  is  earnestly  contended  on  behalf  of  the 
respondent  that,  under  the  constitution  and 
laws  of  this  state,  the  superior  court  had  ex- 
clusive Jurisdiction  of  the  action  instituted 
therein  by  the  prosecuting  attorney,  and  waa 
fully  authorized  to  appoint  a  receiver  therein, 
and  that  this  court  has  no  power  or  authority 
to  Interfere  with  or  control  the  action  of  the 
superior  court  in  respect  thereto.  That  the 
superior  court  had  Jurisdiction  of  that  action 
must  be  conceded,  and.  If  It  had  authority  to 
make  the  order  complained  of,  the  respond- 
ent's contention  must  prevail,  even  though 
this  court  has  Jurisdiction  ^nerally  to  Issue 
writs  of  prohibition,  for  this  court  would  un- 
der no  circumstances  undertake  to  Interfere 
with  lawful  acts  of  a  subordinate  tribunaL 

The  first  question  for  our  determination  Is 
whether  this  court  has  Jurisdiction  of  the 
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matter  now  before  It  In  section  4  of  article 
4  of  the  state  constitution  It  Is  provided  that 
"the  supreme  court  shall  have  original  ju- 
risdiction in  habeas  corpus  and  quo  warranto 
and  mandamus  as  to  all  state  officers,  and 
appellate  Jurisdiction  in  all  actions  and  pro- 
ceedings, excepting  that  its  appellate  Juris- 
diction shall  not  extend  to  civil  actions  at  law 
for  the  recovery  of  money  or  personal  prop- 
erty when  the  original  amount  In  controversy 
or  the  value  of  the  property  does  not  exceed 
the  sum  of  two  hundred  dollars  ($200),  unless 
the  action  involves  the  legality  of  a  tax,  im- 
post, assessment,  toll,  municipal  fine,  or  the 
validity  of  a.  statute.  The  supreme  court 
shall  also  have  power  to  issue  writs  of  man- 
damus, review,  prohibition,  habeas  corpus, 
certiorari,  and  all  other  writs  necessary  and 
proper  to  the  complete  exercise  of  its  appel- 
late and  revisory  Jurisdiction.  •  •  •"  And 
in  section  6  of  the  same  article  it  is  provided 
that  "the  superior  court  shall  have  original- 
Jurisdiction  in  all  cases  in  equity,  and  in  all 
cases  at  law  which  involve  the  title  or  pos- 
session of  real  property,  or  the  legality  of  any 
tax.  Impost,  assessment,  toll,  or  municipal 
fine,  and  In  all  other  cases  in  which  the  de- 
mand or  the  value  of  the  property  In  contro- 
versy amounts  to  $100,  and  in  all  criminal 
cases  amounting  to  felony,  and  in  all  cases 
of  misdemeanor  not  otherwise  provided  for 
by  law.  •  •  •  The  superior  court  shall 
also  have  original  Jurisdiction  In  all  cases 
and  of  all  proceedings  in  which  Jurisdiction 
shall  not  have  been  by  law  vested  exclusively 
In  some  other  court.  •  •  •  Said  courts 
and  their  Judges  shall  have  power  to  issue 
writs  of  mandamus,  quo  warranto,  review, 
certiorari,  prohibition  and  writs  of  habeas 
corpus,  on  petition  by  or  on  behalf  of  any 
person  In  actual  custody  in  their  respective 
counties.  •  •  *"  It  thus  appears  that 
the  Jurisdiction  of-  the  supreme  court  and  of 
the  superior  courts  of  this  state  is  expressly 
defined  by  the  constitution,  and  reference 
must  therefore  be  had  to  that  Instrument  in 
order  to  determine  the  question  of  Jurisdic- 
tion in  any  particular  case;  and  it  will  be  ob- 
served that,  by  the  terms  of  the  constitution, 
both  this  court  and  the  superior  courts  are 
empowered  to  Issue  writs  of  prohibition. 

But  it  is  claimed  on  behalf  of  the  respond- 
ent that  the  supreme  court  can  issue  such 
writs  only  when  necessary  to  the  exercise  of 
its  appellate  Jurisdiction.  This  contention  of 
the  respondent  seems  to  be  based  upon  the 
assumption  that  the  very  language  of  the 
constitution,  "all  other  writs,"  etc.,  clearly 
shows  an  Intention  to  limit  the  power  granted 
to  this  court  in  the  preceding  portion  of  the 
saitence— to  Issue  writs  of  prohibition— to 
cases  where  such  writs  are  necessary  to  the 
exercise  of  its  appellate  power.  It  that  be 
true,  the  power  granted  to  this  court  in  that 
regard  Is  of  little  or  no  practical  value,  for  It 
Is  difficult  to  conceive  a  case  in  which  it 
would  be  necessary  to  Issue  the  writ  solely 
for  that  purpose.  Indeed,  It  has  been  held, 
T.47p.no.i— 8 


and  not  without  reason,  that  the  granting  a 
writ  of  prohibition  is  not  the  exercise  of  ap- 
pellate jurisdict'on,  nor  in  aid  of  such  Juris- 
diction. Mayor,  etc.,  of  Memphis  v.  Halsey, 
12  Helsk.  210;  High,  Extr.  Rem.  (2d  Ed.) 
§  785a.  But  we  do  not  think  that  the  words 
referred  to  were  Intended  to  restrict  or  limit 
the  power  to  issue  the  writs  specifically  men- 
tioned, but  rather  to  confer  upon  the  supreme 
court  the  additional  power  to  Issue  all  other 
writs,  wliatever  they  may  be,  which  may  be 
necessaiy  to  the  complete  exercise  of  its  ap- 
pellate and  revisory  Jurisdiction. 

Under  a  provision  of  the  constitution  of 
California,  relating -to  prohibition,  which  the 
framers  of  our  constitution  substantially 
copied,  the  supreme  coiurt  of  that  state,  so 
far  as  we  have  been  able  to  ascertain,  has 
always  held  that  It  had  the  power,  by  pro- 
hibition, to  restrain  the  superior  courts  from 
proceeding  In  matters  over  which  they  have 
no  Jurisdiction,  as  well  as  to  prevent  them 
from  proceedhig  In  excess  of  their  Jurisdic- 
tion; and  the  decisions  of  that  court  constru- 
ing this  provision  of  the  constitution  are  es- 
pecially entitled  to  the  favorable  considera- 
tion of  this  court  In  fact,  it  may,  and  prob- 
ably should,  be  presumed  that  the  construc- 
tion placed  upon  the  provision  of  the  consti- 
tution now  under  consideration  by  that  court 
was  adopted  by  the  framers  of  our  own  con- 
stitution. Black,  Interp.  Laws,  p.  32.  Section 
4  of  article  6  of  the  constitution  of  California, 
after  defining  the  powers  of  the  supreme 
court  proceeds  as  follows:  "The  court  shall 
have  power  to  issue  writs  of  mandamus,  cer- 
tiorari, prohibition  and  habeas  corpus,  and 
all  other  writs  necessary  or  proper  to  the 
complete  exercise  of  its  appellate  Jurisdic- 
tion." Deeriag's  Pol.  Code,  tit.  "Constitu- 
tion." Under  that  provision,  and  a  statute 
relating  to  the  office  of  prohibition  similar  to 
ours,  the  supreme  court  seems  never  to  have 
hesitated  to  prohibit  the  superior  courts  from 
proceeding  without  or  in  excess  of,  their  Ju- 
risdiction. Among  the  numerous  .decisions  of 
that  court  wheretai  this  question  is  more  or 
less  discussed,  we  need  cite  only  the  follow- 
ing: Maurer  v.  Mitchell,  53  Cal.  289;  Gam- 
ron  v.  Kenfleld,  57  CaL  550;  Farmers'  Co- 
operative Union  V.  Thresher,  62  Cal.  407;  Ho- 
bart  V.  TiUson,  66  Cal.  210,  5  Pac.  83;  Have- 
meyer  v.  Superior  Court,  84  Cal.  327,  24  Pac. 
121.  The  last  of  the  above-cited  cases  Is  par- 
ticularly instructive  as  to  the  question  of  the 
purpose  and  office  of  the  writ  of  prohibition. 
Entertaining  the  same  views  as  to  the  Juris- 
diction and  power  of  this  court  with  refer- 
ence to  the  remedy  of  prohibition  that  are 
held  by  the  supreme  court  of  California,  we 
have  in  numerous  instances  issued  the  writ 
where  the  object  sought  to  be  attained  was 
the  prevention  of  unauthorized  acts  on  the 
part  of  the  superior  courts,  and  the  practice 
of  this  court  in  that  regard  must  now  be 
deemed  settled. 

The  objection  to  the  Jurisdiction  of  this 
court  is  not  well  taken.    Nor  do  we  think 
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that  the  alternative  writ  falls  to  state  facts 
entitling  the  relator  to  relief.  Some  other 
objections  to  the  writ  are  made  by  the  re- 
spondent; but  as  they  do  not  relate  to  the 
jurisdiction  of  this  court,  but  refer  to  matters 
which  might  be  cured  by  amendment,  we  will 
not  now  stop  to  consider  them  In  detail,  but 
will  proceed  to  the  consideration  of  the  ques- 
tion whether  the  writ  was  properly  Issued  in 
this  instance. 

The  statute  (Laws  1895,  p.  119.  |i  29,  30) 
provides: 

"Sec.  29.  The  writ  of  prohibition  Is  the 
counterpart  of  the  writ  of  mandate.  It  ar- 
rests the  proceedings  of  any  tribunal,  corpo- 
ration, board  or  person,  when  such  proceed- 
ings are  without  or  in  excess  of  the  jurisdic- 
tion of  such  tribunal,  corporation,  board  or 
person. 

"Sec.  30.  It  may  be  Issued  by  any  court  ex- 
cept police  or  justice's  courts,  to  an  Inferior 
tribunal,  or  to  a  corporation,  board  or  person. 
In  all  cases  where  there  is  not  a  plain,  speedy 
and  adequate  remedy  in  the  ordinary  course 
of  law.  It  Is  Issued  upon  affidavit,  on  the 
application  of  the  person  beneficially  Inter- 
ested." 

And  the  question,  then,  Is  whether  or  not 
the  superior  court,  in  appointing  a  receiver  in 
the  quo  warranto  proceeding,  proceeded 
"without  or  m  excess  of  Its  jurisdiction."  If 
It  did,  it  should  be  prohibited  from  taliing  any 
further  action  therein,  and  especially  from 
enforcing  the  order  complained  of.  As  justi- 
fying the  action  of  the  superior  court,  the  re- 
spondent relies  on  subdivisions  3  and  5  of 
section  326  of  the  Code  of  Procedure.  But, 
in  our  opinion,  tbose  provisions  are  inapplica- 
ble here,  for  the  reason  that  there  is  a  spe- 
cial provision  of  the  Code  with  reference  to 
the  appointment  of  receivers  in  actions  like 
that  In  which  this  receiver  was  appointed,  by 
which  the  courts  should  be  governed.  We 
refer  to  section  689,  which  Is  as  follows:  "If 
judgment  be  rendered  against  any  corpora- 
tion, or  against  any  persons  claiming  to  be  a 
corporation,  the  court  may  cause  the  costs  to 
be  collected  by  executions  against  the  per- 
sons claiming  to  be  a  corporation,  or  by  at- 
tachment against  the  directors  or  other  offi- 
cers of  the  corporation,  and  shall  restrain 
the  corporation,  appoint  a  receiver  of  its  prop- 
erty and  effects,  take  an  accoimt  and  make 
a  distribution  thereof  among  the  creditors. 
The  prosecuting  attorney  shall  immediately 
Institute  proceedings  for  that  purpose."  And 
It  would  seem  reasonably  plain  from  this  pro- 
vision that  the  superior  court  had  no  right 
or  power  to  appoint  a  receiver  before  trial  and 
judgment  In  the  action  Instituted  on  behalf 
of  the  state.  The  sole  object  of  the  action 
was  to  dissolve  an  alleged  corporation,  or  at 
least  to  exclude  the  defendants  from  corpo- 
rate rights  and  franchises;  and  no  judgment 
could  be  rendered  therein  except  that  pre- 
scribed by  section  688  of  the  Code.  The  state 
had  no  Interest  or  right  whatever  in  or  to 
the  property  of  the  defendants,  and  the  court 


had  no  authority,  under  the  general  provi- 
sions of  the  statute  referred  to  by  the  re- 
spondent, or  by  virtue  of  any  supposed  equity 
power  vested  In  It,  to  take  property  from  the 
possession  of  the  defendants,  or  either  of 
them,  and  place  it  In  the  hands  and  under 
the  control  of  a  receiver.  After  such  a  judg- 
ment has  been  rendered  against  the  defend- 
ants as  is  provided  for  by  section  688,  pro- 
ceedings may  be  Instituted  by  the  prosecut- 
ing attorney  by  virtue  of  section  689,  In 
which  It  may  be  proper  to  appoint  a  receiver 
to  take  an  account  and  distribute  the  prop- 
erty of  the  alleged  corporation  among  Its 
creditors.  If  any  it  may  have;  but,  pending 
the  action  In  the  superior  court,  the  defend- 
ants, so  far  as  the  state  Is  concerned,  have 
the  same  rigut  to  possess  and  manage  their 
property  that  they  had  before  the  Institution 
of  the  suit  against  them  by  the  prosecuting 
attorney.  "Property  rights  cannot  be  con- 
fiscated by  the  state"  in  such  an  action  as  Is 
now  being  waged  In  the  superior  court  2 
Mor.  Priv.  Corp.  (2d  Ed.)  {  1033.  Nor,  on 
the  same  principle,  can  such  rights  be  sus- 
pended or  Interfered  with  except  by  express 
authority  of  law;  and  therefore  the  point 
made  by  the  respondent  that  the  superior 
court,  at  least,  had  p'ower  to  appohit  a  re- 
ceiver temporarily  cannot  be  sustained. 

In  addition  to  the  motion  or  demurrer  which 
we  have  above  considered,  the  learned  supe- 
rior judge  ffied  an  answer.  In  which  be  de- 
nies any  knowledge  or  Information  sufficient 
to  form  a  belief  as  to  whether  the  relator  Is 
a  foreign  corporation,  or  as  to  whether  It  has 
complied  with  the  laws  of  this  state  relating 
to  foreign  corporations,  so  as  to  be  entitled 
to  transact  business  in  the  state.  He  thus 
seeks  to  put  in  Issue  the  corporate  existence 
of  the  relator,  and,  having  done  so,  claims— 
Furst,  that,  until  the  question  thus  raised  Is 
determined,  the  relator  has  no  standing  in 
this  court;  and,  second,  that  this  court  can- 
not determine  the  question  without  prejudging 
a  matter  to  be  litigated  In  the  action  now 
pending  in  the  superior  court  of  Spokane  coun- 
ty. Now,  the  only  effect  that  Issue  could 
have  upon  the  present  proceeding  would  be 
to  postpone  Its  further  consideration  until  aft- 
er the  trial  in  the  superior  comt.  It  can  nei- 
ther discharge  the  alternative  writ  heretofore 
Issued,  nor  Impair  its  force  or  effect  ujwn  the 
defendants;  and  the  only  object  of  the  writ 
is  to  prevent  the  further  action  of  the  court 
in  the  matter  of  the  appointment  of  a  receiv- 
er, during  the  pendency  of  the  action  now  be- 
fore the  court.  The  question,  therefore,  ac- 
cording to  our  view  of  the  law  applicable  to 
this  particular  case,  Is  not  so  essential  to  the 
determination  of  this  application  as  to  re- 
quire this  court,  In  Its  discretion,  to  refer  it 
to  a  jury,  or  even  to  await  the  rendition  of 
judgment  in  the  superior  court,  before  pro- 
ceeding further.  Laws  1895,  p.  118,  f  21. 
The  statiite  provides  that  the  writ  of  prohibi- 
tion Is  Issued  on  the  application  of  the  person 
beneficially  Interested,  and  It  seems  plain  to 
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a  that  the  relator,  whether  It  Is  a  de  Jure 
or  only  a  de  facto  onriMratlon,  Is  sufflcleatly 
Interested  to  be  entitled  to  the  possession  of 
Its  property  until  deprived  of  it  by  a  proper 
proceeding  is  a  court  of  competent  jurisdic- 
tion. 

Some  othw  minor  questions  of  fact  are 
sought  to  be  raised  by  the  answer,  but  what 
we  have  already  said  completely  disposes  of 
them.  As  it  appears  to  us  that  the  relator  is 
oititled  to  the  benefit  of  the  writ,  and  that 
it  has  no  other  plain,  speedy,  and  adequate 
remedy  In  the  ordinary  course  of  law,  it  fol- 
lows that  the  peremptory  writ  should  issue, 
and  it  is  so  ordered. 

HOYT,  C  3.,  and  SCX)TT,  J,  concur. 


(IS  Wash.  625) 

STATE  T.  ZETTIjBR. 

(Supreme  C!oart  of  Waabington.     Not.  27, 1806.) 

Ckimikal  Law  — Appbal— Gssbkai.  Assionmbnt 

or  Brkob— Errob  Based  on  Imsufficibnci  or 

Etidencb — Rbcobd— Rbvibw  —  MiscoNuucT  or 

BAiLirr. 

1.  Insufficiency  of  tiie  evidence  will  not  be 
considered  where  the  record  fails  to  show  that  it 
contains  all  the  material  facts  and  proceedings 
in  the  case. 

2.  Error  in  refusing  a  new  trial  for  insuffi- 
ciency of  the  evidence  will  not  be  considered 
where  the  record  fails  to  show  that  it  contains  ail 
the  material  facts. 

3.  The  fact  that  the  bailiff  informed  the  jnry 
that,  if  tbey  did  not  agree  by  0  o'clock  p.  m.,  he 
wonld  keep  them  locked  up  all  night,  is  not  ground 
for  reversal  of  a  conviction,  where  the  statement 
was  made  merely  to  inform  them  that  the  court 
intended  to  go  home  at  that  time,  and  that,  if 
they  had  not  returned  their  verdict,  they  could 
not  retnm  it  until  the  morning. 

4.  A  general  assignment  that  the  court  erred 
in  instructions  will  not  be  considered  where  ap- 
pellant does  not,  in  hia  brief,  speciCr  the  error 
complained  of. 

Api>eal  from  superior  court.  Pierce  county; 
Bmmett  N.  Parker,  Judge. 

Bose  Zettler  was  convicted  of  grand  larceny, 
and  appeals.     Affirmed. 

Von  Tobel  &  Humphrey  and  Claypool,  Cush- 
man  &  Cushman,  for  appellant  O.  W.  H. 
Davis,  for  the  State. 

HOTT,  C  J.  The  defendant  was  convicted 
of  the  crime  of  grand  larceny,  and  from  the 
Judgment  and  sentence  imposed  has  prose- 
cuted this  appeal. 

Three  errors  are  relied  upon:  (1)  That  the 
court  erred  in  refusing  to  discbarge  the  de- 
fendant ait  the  close  of  the  state's  evidence; 

(2)  that  the  court  erred  in  refusing  a  new  trial 
because  of  the  insufficiency  of  the  evidence; 

(3)  that  the  court  erred  In  refusing  a  new  trial 
on  the  ground  of  the  misconduct  of  the  jury, 
and  the  bailiff  having  the  same  in  charge. 

The  first  two  raise  substantially  the  same 
question,  and  are  founded  entirely  upon  the 
alleged  insufficiency  of  the  evidence.  But  the 
record  is  not  such  that  appellant  can  make 
available  such  alleged  Insufficiency.  It  does 
not  puri)ort  to  contain  all  of  the  evidence  pro- 


duced upon  the  trial.  Nor  does  It  appear  from 
the  certificate  of  the  Judge,  or  otherwise,  that 
what  is  brought  here  contains  all  the  material 
facts,  matters,  or  proceedings. 

The  third  aIle,;atlon  is  founded  upon  the  al- 
leged fact  that  the  bailin  informed  the  Jury 
that.  If  they  did  not  agree  by  9  o'clock,  be 
would  keep  them  locked  up  all  night  If  It 
appeared  that  this  statement  was  made  for 
the  purpose  of  Inducing  the  Jury  to  arrive  at 
a  speedy  verdict  and  that  there  was  no  other 
reason  for  making  It,  there  might  be  ground 
for  contending  that  It  showed  such  Improper 
action  as  to  require  the  granting  of  a  new  trial 
But  It  appeared  that  this  statement  was  not 
made  for  the  purpose  of  infiuencing  the  jmr 
In  their  action;  but  to  inform  them  that  It 
was  the  Intention  of  the  court  to  go  home  at 
9  o'clock;  80  that,  if  a -verdict  was  not  re- 
turned by  that  time.  It  could  not  be  retumet? 
until  nvornlng,  and  for  that  reason  the  jnry 
would  necessarily  be  kept  together  during  th^^ 
night  unless  the  verdict  was  returned  before 
9  o'clock. 

There  is  another  general  allegation  of  error, 
to  the  effect  that  the  court  erred  in  giving  Itr 
instructions  to  the  Jury;  but  there  la  vo 
specification  In  the  brief  as  to  what  the  error 
complained  of  was,  and  without  such  specifl- 
cation  the  assignment  is  too  indefinite  to  rn- 
quh%  notice.  The  Judgment  and  sentence  wUt 
be  affirmed. 

DUNBAR,    ANDERS,    SCOTT,    and    QCH9 
DON,  JJ.,  concur. 


(IB  Wash.  63T) 

SNOHOMISH  COUNTY  v.  BUFF  et  al.t 

(Supreme  Ckkurt  of  Washington.     Nov.  28, 
1896.) 

NOTIOB  OF  AppBAt.— Service— Appealabli  Ordki 
— CoojiTT  AoniTOR's  Bond — Brbaob. 

1.  Where  part  of  the  defendants  to  an  action 
by  a  county  against  a  connty  officer  and  the  sure- 
ties on  his  official  bond  file  answers,  and  then 
move  to  have  allegations  of  the  complaint  strick- 
en, aotice  of  appeal  by  the  county  from  an  order 
sustaining  the  motion  need  not  be  served  on  de 
fendants  who  have  not  filed  answers,  thoagft 
they  have  served  them  on  the  county  attorney. 

2.  An  order  striking  from  a  complaint  by  ti 
county  against  a  county  auditor  and  bis  sureties 
allegations  setting  up,  as  a  ground  of  recovery,  a 
breach  of  the  bond  by  failure  to  account  for  mon- 
eys received  by  him  as  ex  officio  clerk  of  th« 
board,  affects  a  substantial  right  of  plaintiff,  and 
is  appealable. 

3. 1  Hill's  Code,  g  179,  makes  a  connty  auditor 
ex  officio  clerk  of  the  board  of  county  commission- 
ers, and  section  181  makes  It  his  duty  as  such 
clerk  to  perform  all  the  duties  required  by  law 
or  order  of  the  hoard.  HM,  that  failnre  of  a 
connty  auditor,  required  by  the  board  to  act  ai 
county  purchasing  agent  to  account  for  moneyi 
intrusted  to  him  as  such  agent,  constitutes  a 
breach  of  his  official  bond,  conditioned  for  the 
faithful  performance  of  all  duties  required  of  hiir 
by  law. 

Appeal  from  superior  court,  Snohomish  coun- 
ty; John  0.  Denney,  Judge. 

Action  by  the  county  of  Snohomish  agates' 
George  C.  Ruff  and  others.     From  an  ord  v 

1  For  dissenting  ophiion,  see  47  Pac.  441. 
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directing  certain  allegations  stricken  from  the 
coinpiaint,  plaintiff  appeals,  and  defendants 
move  for  dismissal.  Motion  denied,  and  or- 
der reversed. 

J.  T.  Ronald,  J.  W.  Heffner  and  A.  W. 
Hawks,  for  appellant.  Coleman  &  Hart,  for 
respondents. 

SCOTT,  J.  The  respondent  Ruff  was  the 
auditor  of  Snohomish  county,  and  the  other 
respondents  were  sureties  on  his  official  bond. 
The  county  brought  an  action  on  the  bond, 
alleging,  in  substance,  as  one  ground  for  re- 
covery, that  said  auditor  was  ex  officio  clerk 
of  the  board  of  county  commissioners,  and 
was  required  by  an  order  of  the  board  to 
act  as  purchasing  agent  for  the  county,  and 
that  he  had  received  -money  for  that  purpose, 
and  had  faUed  to  account  for  $1,818.71.  The 
respondents  moved  to  strike  said  allegations 
from  the  complaint,  which  motion  was  grant- 
ed by  the  court,  and  the  county  has  appealed 
therefrom.  The  respondents  move  to  dismiss 
the  appeal  upon  two  groimds,  one  of  which 
Is  that  the  notice  of  appeal  was  not  served 
upon  all  of  them. 

It  is  conceded  that  service  of  the  notice  of 
appeal  was  made  on  the  attorneys  for  all  of 
the  respondents  who  had  filed  answers  in  the 
action  prior  to  the  giving  of  such  notice,  which 
service  was  had  on  the  30th  day  of  March, 
1896.  The  motion  to  dismiss  is  based  upon 
the  fact  that  several  of  the  defendants  served 
an  answer  on  the  attorney  for  the  county  on 
the  3d  day  of  July,  18*^5,  but  the  same  was 
not  filed  until  April  6,  1896,  after  the  notice 
of  appeal  had  been  given.  We  do  not  think, 
under  the  circumstanoes,  that  these  defend- 
ants were  entitled  or  required  to  be  served 
with  the  notice  of  appeal.  They  did  not  eon- 
test  the  action,  and  had  not  appeared  therein 
previous  to  the  notice;  and  the  mere  fact  that 
they  came  in,  after  the  rejditlon  of  Judgment 
and  notice  of  appeal  to  this  court,  and  filed  an 
answer  in  said  cause,  although  the  same  had 
been  previously  SOTved  on  the  attorney  for  the 
county,  did  not  place  them  in  a  position  re- 
quiring the  plaintiff  to  serve  them  with  the 
appeal  notice. 

It  is  next  contended  that  it  was  not  an  ap- 
pealable order;  but  this  cannot  be  sustained, 
for  it  affected  a  substantial  right,  and  deter- 
mined the  action  as  to  the  particular  matter 
in  issue,  and  was  in  effect  a  judgment  against 
the  plaintiff  thereon.     Motion  denied. 

It  is  next  contended  that  the  aforesaid  mat- 
ters were  properly  stricken  from  the  com- 
plaint, on  the  ground  that  the  sureties  were 
not  liable  therefor;  but  this  contention  can- 
not be  sustained,  for  the  condition  of  the  bond 
was  that  the  auditor  should  faithfully  per- 
form all  of  the  duties  required  of  him  by 
law,  etc.,  and  the  law  (1  Hill's  Code,  f 
179)  makes  the  auditor  ex  officio  clerk  of 
the  board  of  county  commissioners.  Sec- 
tion 181  makes  it  his  duty  as  such  clerk  to 
perform  all  of  the  duties  required  by  law 


or  any  rule  or  order  of  the  board,  and  he 
was  required  by  the  order  of  the  board  to 
act  as  purchasing  agent  as  aforesaid.  Under 
the  well-settled  law,  the  statutes  in  force  at 
the  time  relating  to  the  duties  of  the  auditor 
should  be  construed  as  a  part  of  the  bond,  and 
it  was  therefore  a  condition  of  the  bond  that 
the  auditor  should  faithfully  perform  all  du- 
ties required  of  him  by  any  rule  or  order  of 
the  board  of  county  commissioners.  It  may 
be  conceded,  as  far  as  this  case  is  concerned, 
that  the  commissioners  could  require  of  him 
only  such  duties  as  were  fairly  connected 
with  his  position  as  auditor  and  as  clerk  of 
the  board,  and  could  not  require  of  him  some- 
thing that  was  entirely  foreign  to  his  office 
and  hold  his  bondsmen  liable,  for  these  mat- 
ters were  fairly  within  the  scope  of  his  duties; 
and  we  are  of  the  opinion  that  the  county  is 
entitled  to  recover  upon  his  official  bond  for 
any  delinquencies  therein.  Reversed  and  re- 
manded. 

DUNBAR     and     ANDERS,     JJ.,     concur. 
HOIT,  C.  J.,  diseents. 


(15  Wajh.  EM) 

JONES  et  al.  v.  WOLVBRTON  et  aL 

(Supreme  Court  of  Washington.     Nov.  23, 

1896.) 

Appeabamce— Stipdlation  as  to  Place  of  Triau 

1.  A  writing  wherein  two  of  the  defendants 
stipulate  with  the  attorneys  of  their  co-defendant, 
and  with  plaintiffs'  attorney,  that  the  cause  may 
Ije  tried  in  another  county,  constitutes  an  Agpesa- 
ance  on  the  part  of  such  defendants,  within  Xaws 
1893,  p.  412,  {  16,  providing  that  a  defendant  ap- 
pears m  an  action  "when  he  ♦  •  •  maltes  any 
application  for  an  order  therein,  or  gives  the 
pmintiS  written  notice  of  tiis  appearance." 

2.  The  objection  that  such  stipulation  should 
not  be  considered  an  appearance,  because  there 
is  no  proof  of  the  genuineness  of  the  signatures 
of  said  two  defendants,  cannot  he  raised  by  their 
co-defendant,  who,  by  his  attorney,  joined  in  the 
stipulation. 

Hoyt,  C.  J.,  dissenting. 

Appeal  from  superior  court,  Douglas  county; 
Wallace  Mount,  Judge. 

Action  by  W.  C.  Jones  and  others  against 
William  M.  Wolverton  and  others  to  foreclose 
a  mortgage.  From  a  Judgment  for  plaintiffs, 
defendant  Charles  Russell  appeals.  Dis- 
missed. 

Blake  &  Post,  for  appellant  Graves,  Wolf 
&  Graves  and  Jones,  Belt  &  Quinn,  for  re- 
spondents 

SCOTT,  J.  The  plaintiffs  brought  this  ac- 
tion to  foreclose  a  real-estate  mortgage,  and 
from  a  judgment  in  their  favor  the  defendant 
Russell  has  appealed.  The  respondents  mov- 
ed to  dismiss  the  appeal,  on  the  ground  that 
the  appeal  notice  was  not  served  upon  the 
defendants  Wolverton.  This  is  conceded  by 
the  appellant,  but  it  Is  contended  that  said 
defendants  were  not  entitled  to  notice,  and 
the  question  to  be  determined  Is  whether 
they  had  appeared  in  the  action.    The  action 
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was  commenced  In  the  snperlor  court  of  Dong- 
las  county,  and  It  appears  that  said  defend- 
ants joined  in  a  stipulation  v/lth  the  attor- 
neys for  the  plaintiffs  and  the  attorneys  for 
the  defendant  Russell,  stipulating  that  the 
canse  might  be  tried  In  Spokane  county.  Did 
this  stipulation  by  them  constitute  an  appear- 
ance in  the  action? 

The  statute  (Laws  1893,  p.  412,  S  16)  pro- 
vides that  "a  defendant  appears  in  an  ac- 
timt  when  he  answers,  demurs,  makes  any  ap- 
plication for  an  order  therein,  or  gives  the 
plaintiff  written  notice  of  his  appearance." 
It  seems  to  us  that,  under  the  rule  laid  down 
by  the  majority  of  the  court  in  the  case  of 
CJomell  University  v.  Denny  Hotel  C!o.  of  Seat- 
tle (recently  decided)  46  Pac.  654,  this  stipu- 
lation constituted  an  appearance  upon  the 
part  of  the  defendants  Wolverton.  It  was  a 
written  notice  of  appearance  In  the  action,  of 
which  the  plaintiffs  and  defendant  Russell 
had  notice  by  joining  therein.  In  order  to 
constitute  it  a  written  notice  of  appearance, 
It  was  not  necessary  that  the  writing  should 
recite  that  said  defendants  appeared.  The 
fact  of  participating  in  the  proceedings  was 
an  appearance.  It  was  also,  in  effect,  an  ap- 
plication for  an  order,  for  the  cause  could  not 
have  been  transferred  without  an  order. 

Some  question  is  made  about  the  validity  of 
such  an  order,  but  this  seems  to  us  to  be  im- 
material in  considering  the  question  of  an  ap- 
pearance or  an  application  for  an  order. 

It  is  further  contended  by  the  appellant 
that  the  court  should  not  consider  said  stipu- 
lation as  an  appearance,  for  the  reason  that 
It  purports  to  be  signed  by  the  defendants 
Wolverton  in  person,  and  there  was  no  proof 
of  their  signatures.  Although  the  court  will 
not  take  judicial  notice  of  the  signatures  of 
parties,  and  there  must  ordinarily  be  proof  of 
their  genuineness,  the  appellant  is  not  in  a 
position  to  insist  upon  that  objection  raised 
here,  for  he  joined  in  the  stipulation,  and 
thus.  In  effect,  authenticated  its  genuineness. 
Under  the  authority  of  the  case  cited,  the  ap- 
peal mnst  be  dismissed. 

DUNBAR,  ANDERS,  and  GORDON,  JJ., 
concur.     HOXT,  C.  J.,  dissents. 


(U5  Cal.  m) 

MURRAY  T.  MURRAY  et  ai.     (Sac.  43.) 

(Supreme  Court  of  California.     Dec.  11,  1886.) 

Husband  and  Wipr— Maistbnakce  without  Di- 
vorce— Fraudui-fvt  Convbyasces— Construc- 
tive Service— Kkckiver— Plea  i>iso—Haumle9s 
Error— Personal  Judgment- Rights  of  Ghax- 

TEES. 

1.  Where  judgment  is  rendered  on  default  the 
findittgR,  if  made,  do  not  constitute  a  part  of  the 
Judgment  roll  (Code  Civ.  Proc.  g  670),  and  the 
facts  are  to  be  looked  for  in  the  complaint  and 
indgment  Such  allegations  of  the  complaint, 
however,  as  are  necessary  to  support  the  judg- 
ment are  deemed  to  bare  had  confirmation  in  the 
eiridence. 

2.  Under  Civ.  Code,  §  137,  which  authorizes  a 
deserted  wife  to  sue  the  husband  for  the  main- 


tenance of  herself  and  of  her  children,  If  any,  the 
wife  is  80  far  his  creditor  as  to  be  within  Civ. 
Code,  §  3430,  which  aToida  conveyances  made  in 
fraud  of  creditors,  and  it  avoids  a  conveyance 
made  by  the  husband  with  the  design  to  defeat 
the  wife's  right  of  maintcnauce. 

3.  It  is  immaterial  that  the  transfer  was  made 
before  marriage,  where  there  had  been  a  previous 
agreement  of  marriage,  followed  by  cohabitation 
and  pregnancy,  which  left  the  wife  no  alternative 
but  to  carr.v  out  the  agreement. 

4.  In  the  wife's  action  for  maintenance  with- 
out divorce,  under  Civ.  Code,  S  137,  where  the 
purely  legal  remedies  are  inadequate,  the  action 
carries  with  it  the  right  to  have  a  receiver  ap- 
pointed, under  the  general  provision  for  such  an 
officer  (Code  Civ.  Proc.  8  564),  in  all  cases  "where 
receivers  have  been  heretofore  appointed  by  the 
usages  of  courts  of  equity." 

5.  The  wife's  claim  for  maintenance  is  within 
the  general  powers  of  a  court  of  equity  to  grant, 
and  is  not  doiiendent  on  the  statute;  and,  since 
plaintiff's  demand  may  he  charged  specifically 
upon  the  defendant's  property,  described  in  the 
complaint  and  sought  to  be  subjected,  the  court 
has  i)Ower  to  appoint  a  receiver  at  the  beginning 
of  the  action. 

6.  In  such  case,  where  defendant  is  a  nonresi- 
dent, by  means  of  the  receiver's  possession  of  the 
property,  and  the  due  publication  of  the  sum- 
mons, etc.,  the  court  acquires  jurisdiction  to  sub- 
ject the  property  seized  to  the  satisfaction  of  its 
lawful  iudgiiient. 

7.  Where  a  complaint  contains  but  one  cause  of 
action,  that  a  detail  of  matters  tending  to  show 
the  extent,  form,  and  nature  of  the  relief  to  which 
the  plaintiff  is  entitled  is  erroneously  designated 
••'a  separate  cause  of  action,"  does  not  affect  the 
substantial  rights  of  the  parties;  and,  under 
Code  Civ.  Proc.  §  475,  the  error  must  be 'disre- 
garded. 

8.  In  an  action  for  maintenance  without  di- 
vorce, where  the  wife  seelts  to  have  set  aside 
certain  transfers  of  property  alleged  to  he  in 
fraud  of  her  right  of  maintenance,  the  judgment 
cannot  ,extend  to  a  deed  not  mentioned  in  the 
complaint,  or  affect  the  rights  of  transferees  w'jo 
have  not  been  made  parties. 

'  9.  In  such  case,  where  defendant  is  a  nonresi- 
dent, and  served  constructively,  the  award  to 
plaintiff  is  limited  to  the  property  within  the 
court's  control,  and  no  obligation  can  be  imposed 
on  defendant  personally. 

10.  In  such  case  the  court  should  declare  precise- 
ly what  part  of  the  property  is  to  continue  in  the 
hands  of  a  receiver  or  otherwise  subject  to  the 
satisfaction  of  the  judgment,  and  the  remainder, 
if  any,  should  be  wholly  exempted  from  the  ef- 
fect of  the  judgment. 

11.  In  an  action  for  maintenance  without  di- 
vorce, a  physician's  bill,  incurred  by  plaintiff  dur- 
ing her  illness,  may  be  included  in  an  award  for 
plaintiff's  maintenance. 

Harrison  and  Temple,  JJ.,  dissenting. 

Commissioners'  deeisioD.  In  bank.  Appeal 
from  superior  court,  Fresno  county;  J.  R. 
Webb,  Judge. 

Action  by  Agnes  Murray  against  Owen  Mur- 
ray and  James  Murray  for  mainteoance  with- 
out divorce,  and  to  set  aside  certain  transfers 
of  property.  From  a  judgment  In  favor  of 
plaintiff,  defendants  appeal.  Modified  and 
amended. 

J.  H.  Daly  and  Sayle  &  Cold  well,  for  appel- 
lants. J.  P.  Meux  and  H.  M.  Johnston,  for 
respondent 

BRITT,  C.  Plaintiff  having  bfeen  deserted 
by  her  husband,  the  defendant  Owen  Murray, 
she  instituted  this  aetlom  against  him  for 
maintenance  without  divorce,  and  to  set  aside 
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certain  transfers  of  property  made  by  him  to 
Ws  bn>ther,  the  defendant  James  Murray, 
which  obstruct  the  enforcement  of  her  right. 
Both  defendants  being  absent  from  the  state, 
—said  James  residing  in  Canada,— summons 
wa«  served  on  them  by  publication  and  mail- 
ing, as  preeeril)^  by  statute.  They  failed  to 
appear,  and  plaintiff  obtained  judgment,  from 
which  defendants  appeal. 

In  the  printed  transcript  appears  a  paper 
entitled  "Findings,"  and  it  is  recited  in  the 
judgment  that  the  court,  after  hearing  the 
evidence,  "made  and  filed  its  findings  of  fact 
and  conclusions  of  law  herein";  but,  as  there 
was  no  necossi'ty  for  findings,  and  as  in  such 
a  case  findings,  if  made,  do  not  constitute  part 
of  the  judgment  roll  (Code  Civ.  Proc.  {  070), 
we  can  look  for  the  facts  of  the  ontroversy 
only  to  the  complaint  and  judgment.  Such 
allegations  of  the  complaint,  however,  as  are 
necessary  to  support  the  judgment  are  deem- 
ed to  Imve  had  confirmation  in  the  evidence. 
It  appears  from  the  complaint  ttiat  piaintiS 
and  defendant  Owen,  residents  of  Fresno 
county,  in  this  state,  about  August  1.  lSi>3, 
agreed  to  Intermarry,  and  at  once  assumed 
the  relations  of  husband  and  wife,  and  she 
was  got  with  child  by  him.  On  November 
7th  following  tiiey  were  lawfully  married, 
and  In  March,  1804,  he  brought  her  to  the  city 
of  San  Francisco,  where  he  abandoucd  her 
among  strangers,  and  iiim.self  departed  the 
state,  leaving  her  in  circumstances  of  miser- 
able destitution.  In  Ootolier,  1893,  after  the 
said  meretricious  cohabitation  had  begun,  said 
Owen  was  the  owner  of  divere  promissory 
notes,  secured  by  mortgages  of  real  estate, 
amounting  in  face  value  to  near  $6,000,  among 
which  was  a  note  and  mortgage  executed  in 
his  favor  by  one  Briscoe  for  the  sum  of  $2,- 
000,  and  another  executed  by  one  Crow  for 
the  sum  of  $1,500.  He  a!so  Vwned  a  slierilT's 
certificate  of  sale  of  certain  land  in  the  tjwn 
of  Fresno,  and  then  had  possession  of  such 
land..  Without  the  knowledge  of  pliintiff, 
and  with  Intent  to  defraud  her  of  the  right 
to  subject  said  property  to  her  claims  for 
maintenance  and  support,  about  October  4, 
1803,  he  assigned  and  transferred  said  notes 
and  mortgages  and  said  certificate  of  sile  to 
his  brother,  said  James  Murray,  who  rendered 
no  consideration  for  such  assignment,  but  wjs 
"cognizant  of  said  intent  and  purpose,  and 
conspired  with  defendant  Owen  to  g  t  rid  of 
his  property  in  the  manner  aforesaid,  in  or- 
der to  defraud  the  plaintiff  out  of  the  enjoy- 
ment and  benefit  of  any  portion  thereof."  At 
the  same  time  said  Owen  received  bick  from 
his  brother  a  power  of  attorney  authorizing 
him  to  manage  said  property  for  the  latter. 
Acting  thereunder,  on  Fel)ruary  7,  lS!)i,  he 
collected  the  money  due  on  the  note  and 
mortgage  of  Crow,  and  released  the  mort- 
gage, but  kept  the  money  for  himself.  A 
deed  was  made,  subsequently  to  said  assign- 
ments, conveying  the  land  described  In  sail 
certificate  of  sale  to  said  James  Murray,  and 
about  March,   1804,  said  Owen  leased  such 


land,  which  had  been  occupied  as  the  home 
of  himself  and  idahitiff,  to  one  Smith,  who 
went  into  possession  of  the  same.  The  said 
notes  and  mortgages,  other  than  thait  released 
on  February  7,  ISftl,  are  within  the  jurisdic- 
tion of  the  court,  and  said  Owen  has  no  other 
property  within  the  state  to  the  knowledge  of 
plaintiff.  It  was  further  averred  In  the  cchd- 
plaint  that,  unless  a  receiver  be  appointed  to 
take  charge  of  said  securities  and  said  land, 
the  defendants  would  convey  the  land  and  re- 
move the  securities  Iwyond  the  control  of  the 
court.  The  prayer  was  for  maintenance  and 
alimony,  pendente  lite  and  permanent;  that 
the  said  transfers  and  conveyance  be  can- 
celed and  the  said  property  adjudged  to  be- 
long to  defendant  Owen;  that  a  receiver  be 
appointed  to  take  charge  of  the  same,  etc.  By 
its  judgment,  rendered  November  22,  1894, 
the  court  In  terms  set  aside  the  transfers  and 
assignments  described  in  the  oomplaint  (ex- 
cept that  of  the  Crow  mortgage),  and  declared 
the  property  which  was  the  subject  thereof  to 
be  the  property  of  said  Owen,  and  chargeable 
with  the  maintenance  of  plaintifT  and  their  in- 
fant child.  In  like  manner  it  declared  to  be 
fraudulent  and  void  the  said  lease  to  Smith, 
and  also  a  certain  deed  of  real  estate  made 
by  one  Evans  and  one  Mancourt  to  James  Mur- 
ray on  February  14,  ISSM,  and  declared  the 
land  descriljed  therein  to  be  the  property  of 
said  Owen.  It  was  further  adjudged  that 
plaintiff  be  permitted  to  occupy  and  use  the 
premises  In  the  town  of  Fresno  formerly  oc- 
cupied by  herself  and  her  said  husband,  and 
that  she  be  allowed,  in  addition,  the  stim  of 
$25  per  month  from  December  1,  18&4,  the 
payment  of  the  same  to  be  a  charge  upon  said 
premises,  and  also  secured  by  a  Iwnd  In  the 
sum  of  $1,500,  which  said  Owen  was  required 
to  execute  with  sureties;  that,  in  default  of 
such  bond,  the  receiver  previously  appointed  by 
the  court  (who  by  the  admission  of  counsel 
and  the  recitals  in  the  judgment  appears,  on 
the  commencement  of  the  action,  to  have  taken 
possession  of  all  the  property  Involved)  deposit 
tlie  note  and  mortgage  of  said  Briscoe  in  the 
liands  of  a  person  designated  to  receive  the 
same  "as  security  for  the  payment  to  plaintiff 
of  said  alimony";  that  tlie  receiver  pay  the 
sum  of  $25  to  certain  physicians  named  for 
professional  services  renderetl  to  plaintiff  dur- 
ing illness;  "tliat,  when  said  several  sums  of 
money  have  been  paid,  and  the  further  pay- 
ment of  alimony,  •  ♦  »  properly  secured 
as  provided  herein,  the  receiver  Is  directed  to 
deliver  all  of  said  property  and  effects  remain- 
ing after  said  payment  Into  the  custody"  whence 
he  had  taken  it,  which  being  done,  the  receiver 
shall  be  finally  discharged. 

1.  It  may  be,  as  contended  by  appellants, 
that  in  virtue  of  our  statute  (Civ.  Code,  S 
157),  declaring  that  neither  husband  nor  wife 
has  any  interest  In  the  property  of  the  oth- 
er, the  wife  in  this  state,  merely  because  of 
her  conjugal  relation,  has  no  standing  to  at- 
tack a  voluntary  disposition  of  her  husband's 
separate  property,  made  either  before  or  aft- 
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er  marriage,  and  this  for  the  apparently  sim- 
ple reason  that  the  fact  of  marriage  gives  her 
no  Interest  (Smith  v.  Smith,  12  Cal.  216; 
Chandler  v.  HoUingsworth,  3  Del.  Ch.  99; 
Dndley  v.  Dudley,  T6  Wis.  567,  45  N.  W.  602; 
Butler  y.  Butler,  21  Kan.  525  et  eeq.);  but 
that  Is  not  the  question  here.  Admitting  such 
to  be  the  rule,  the  plaintiff  Is  not  affected  by 
It  She  is  the  deserted  wife  of  defendant 
Owen,  and  by  reason  of  his  act  of  desertion 
Is  authorized  to  maintain  the  action.  Civ. 
Code,  i  137.  To  defeat  Its  purpose  he  made 
the  transfers  of  property  to  his  brother.  Ev- 
ery transfer  of  property  made  with  intent  to 
delay  or  defraud  any  creditor  or  otlier  per- 
son of  his  demands  Is  by  the  statute  of  Eliza- 
beth,  re-enacted  in  Civ.  Oo<le,  S  3439,  declaretl 
void  as  against  all  creditors  of  the  debtor, 
etc.  The  wife,  though  not  In  strictness  a 
creditor  of  the  husband,  is  yet,  as  concerns 
her  right  to  maintenance,  so  far  within  the 
protection  of  this  statute  that  it  avoids  his 
transfers  made  with  the  design  to  defeat 
such  right.  Green  v.  Adams,  59  Vt.  609,  10 
AU.  742;  Tyler  v.  Tyler,  126  111.  52o,  537,  21 
N.  E.  616,  and  cases  cited;  Stuart  v.  StTiartI, 
123  Mass.  370;  Stew.  Mar.  &  Div.  S  381.  See 
Lord  V.  Hough,  43  Cal.  581.  And,  the  cir- 
cumstances of  this  case  considered,  in  our 
judgment  the  fact  that  the  marriage  had  not 
been  solemnized  at  the  time  of  the  transfers 
to  James  Murray  cannot  prevent  the  applica- 
tion of  the  rule  here.  The  plaintiff  was  in 
that  condition  that  even  knowledge  of  the 
fraudulent  assignments  would  not  have  en- 
abled her  to  exercise  a  fair  option  whether 
she  would  fulfill  her  engagement  with  Owen 
Murray.  To  her  the  alternative  was  mar- 
riage or  the  continued  stain  of  concubinage 
and  the  bastardy  of  her  offspring.  In  Taylor 
v.  Pugb,  1  H.ire,  608,  the  woman,  before  mar- 
riage, and  without  the  knowledge  of  her  in- 
tended husband,  who  had  seduced  her,  exe- 
cuted a  settlement  of  her  property  for  her 
own  benefit.  After  the  marriage  the  hus- 
band filed  a  bill  to  set  aside  the  settlement 
as  in  fraud  of  his  marital  rights.  The  court 
denied  the  relief,  the  vice  chancellor.  Sir 
James  Wigram,  saying:  "The  husband,  by 
bringing  the  intended  wife  to  his  house,  and 
inducing  her  to  cohabit  with  him  before  the 
marriage,  deprived  her  of  the  power  to  pro- 
tect herself,  and  thereby  precluded  himself 
from  telling  this  court  with  any  effect  that 
his  wife  has  committed  a  fraud  upon  him 
because  she  has  taken  the  precaution  to  have 
her  proi)erty  secured  for  herself  and  her 
children."  Conversely,  in  this  instance,  the 
hnslmnd  has  no  equity  to  say  that  the  assign- 
ments, which  would  have  been  undeniably  a 
fraud  against  the  plaintiff  if  made  after  mar- 
riage, shall  be  treated  as  innocent  because 
made  before  that  event,  when  by  his  con- 
duct marriage  had  become  to  her  inevitable. 
2.  By  section  140,  Civ.  Code,  the  court  in  an 
action  sucb  as  this,  or  for  divorce,  may  re- 
quire the  husband  to  give  reasonable  security 
for  providing  maintenance,  and  may  enforce 


the  same  by  appointing  a  receiver.  This 
court  has  said  recently  that  the  only  authori- 
ty for  the  appointment  of  a  receiver  in  a 
divorce  suit  is  to  be  found  in  that  section. 
Petaluma  Sav.  Bank  v.  Superior  Court  of 
City  and  County  of  San  Francisco,  44  Pac. 
179.  If  this  be  true,  also,  of  an  action  for 
maintenance  without  divorce,  it  would  seem 
tliat  the  language  of  the  section  is  yet  suffi- 
cient to  Justify  the  appointment  of  the  re- 
ceiver made  in  this  case  at  the  commence- 
ment of  the  suit.  Carey  v.  Carey,  2  Daly, 
424.  But,  assuming  that  the  statute  does  not 
reach  so  far,  still,  in  our  opinion,  the  action 
is,  by  reason  of  the  inadequacy  of  purely  le- 
gal remedies,  so  much  a  subject  of  equitable 
cognizance  that  it  carries  with  it  the  right 
to  have  a  receiver  appointed,  under  the  gen- 
eral provision  for  such  an  officer  in  all  cases 
"where  receivers  have  been  heretofore  ap- 
pointed by  the  usages  of  courts  of  equity." 
Code  Civ.  Proc.  S  564.  That  the  relief  sought 
is  within  the  general  powers  of  a  court  of 
equity  to  grant,  and  is  not  dependent  upon 
statute,  has  been  decided  by  this  court,  and 
the  principle  has  found  quite  general  ac- 
ceptance. .Galland  v.  Galland,  38  Cal.  265; 
Story,  £q.  Jur.  1423a;  Hanscom  v.  Uanscom 
(Colo.  App.)  39  Pac.  885,  and  cases  cited; 
Toiman  v.  Tolman,  1  App.  Cas.  D.  C.  299. 
"The  wife's  claim  to  alimony  is  ai\  equi- 
table demand  against  the  husband,  and  there 
can  be  no  doubt  of  her  right  to  attack  for 
fraud  any  transfers  of  property  made  by  him 
with  intent  to  defeat  her  claim,  and  that  such 
fraudulent  grantees  may  properly  be  made 
defendants  to  the  suit  for  alimony."  Hinds 
V.  Hinds,  80  Ala.  223.  The  wife  having 
such  a  demand,  and  her  position  being  as- 
similated to  that  of  a  creditor  of  her  husband 
(Felgley  v.  Feigley,  7  Md.  537;  Tj'ler  v.  T>-- 
ler,  126  111.  525,  21  N.  E.  616;  Llvermore  v. 
Boutelle,  11  Gray,  217;  Green  v.  Adams,  59 
Vt.  609,  10  Atl.  742),  it  would  appear  that  a 
receiver  in  aid  of  the  enforcement  of  the 
demand  should  be  appointed,  when  the  occa- 
sion arises,  for  reasons  like  to  those  on  which 
a  creditor  seeking  to  avoid  fraudulent  con- 
veyances of  a  debtor  is  permitted  to  employ 
the  same  instrumentality.  The  rule  in  equi- 
ty is  that  a  receiver  may  be  appointed  be- 
fore answer,  provided  the  plaintiff  can  satis- 
fy the  court  that  he  has  an  equitable  claim 
to  the  property  in  controversy,  and  that  a 
receiver  is  necessary  to  preserve  the  same 
from  loss.  Bloodgood  v.  Clark,  4  Paige,  574; 
High,  Rec.  5  105,  and  cases  cited.  As  shown, 
the  plaintiff  here  has  a  demand  enforceable 
in  equity,  and  it  may  be  charged  specifically 
upon  the  property  described  in  the  complaint. 
Robinson  v.  Robinson,  79  Cal.  511,  21  Pac. 
1095;  Civ.  Code,  137,  140,  141;  Plumb  v. 
Bateman,  2  App.  Cas.  D.  C.  170,  171;  Hans- 
com V.  Hanscom  (Colo.  App.)  39  Pac.  885.  It 
seems  necessarily  to  follow  that  the  court 
had  power  to  appoint  the  receiver  at  the 
beginning  of  the  action.  Of  course,  such  a 
power  should  be  very  cautiously  exercised, 


Digitized  by 


Google 


40 


47  PACHPIC  BEPORTEE. 


(CaL 


bnt  there  la  nothing  In  the  present  record  to 
show  that  the  court  was  indiscreet  in  that 
behalf. 

3.  We  tiave  dwelt  somewhat  upon  the  matter 
of  the  receivership  because  of  the  iniluence  of 
that  proceeding  on  tlie  question  of  the  Juris- 
diction of  the  court  to  render  any  judgment  at 
alL  Service  of  summons  by  publication,  or 
other  form  of  substituted  service  of  process  for 
notifying  an  absentee  or  nonresident  defendant 
of  an  action  against  him,  is  allowed  to  l>e  ef- 
fectual "where,  in  connection  with  process 
against  the  person  for  commencing  the  action, 
property  witliin  the  state  is  brought  under  the 
control  of  the  court,  and  subjected  to  its  dis- 
position by  process  adapted  to  ttiat  purpose, 
or  where  tlie  Judgment  is  sougiit  as  a  means  of 
readiing  such  property  or  affecting  some  inter- 
est therehi."  Pennoyer  v.  Neff,  5K5  U.  S.  733; 
Brown  v.  Campbell,  100  Cai.  641,  35  Pac.  433. 
Pertiaps  the  Jurisdiction  in  this  case  is  mahi- 
tainable  on  the  groimd  that  the  Judgment  is 
sought  as  a  means  of  affecting  an  interest  in 
the  property  described  in  the  complaint.  How- 
ever that  may  be,  we  have  no  doubt  that,  by 
means  of  the  receiver's  possession  of  the  prop- 
erty, and  the  due  publication,  etc.,  of  the  stun- 
mons,  the  court  acquired  Jurisdiction  to  sub- 
ject the  property  seized  to  the  satisfaction  of 
its  lawful  Judgment.  According  to  the  com- 
mon experience  of  manldnd,  the  owner  of  prop- 
erty keeps  some  oversight  of  It,  wherever  sit- 
uated, and  will  probably  be  apprised  of  the 
seizure  thereof,  and  so  warned  of  the  purpose 
of  the  seizure.  To  accomplish  this  object,  the 
taking  of  property  into  the  possession  of  a  re- 
ceiver is  at  least  as  well  adapted  as  the  sim- 
ilar taking  by  process  of  attachment;  and  it 
la  common  practice  to  apply  property  which 
has  been  attached  in  the  course  of  an  action 
in  personam  against  a  nonresident  to  the  sat- 
isfaction of  the  Judgment  obtained,  although 
no  personal  service  of  summons  has  baen  ef- 
fected. Attachment  is  not  the  only  means  by 
which  the  court  may  acquire  control  of  the 
property  of  the  absentee  defendant,  so  as  to 
impress  the  action,  as  to  such  property,  with 
the  Jurisdictional  characteristics  of  a  proceed- 
ing in  rem.  Several  recent  cases  illustrate 
our  conclusion.  Most  oi  them  relate  to  the 
effect  of  legislation,  such  as  sections  412,  749, 
Code  Civ.  Proc.;  Hanscom  v.  Hanscom  (Colo. 
App.)  30  Pac.  883;  Thurston  v,  Thurston,  58 
Minn.  279,  287,  59  N.  W.  1017,  1019;  Corson 
V.  Shoemaker,  55  Minn.  306,  57  N.  W.  131; 
Bennett  v.  Penton,  41  Fed.  283;  Single  v. 
Manufacturing  Co.,  65  Fed.  553;  Miller  v, 
Jones,  67  Hun,  281,  22  N.  Y.  Supp.  80;  Amdt 
V.  Griggs,  134  U.  S.  316,  10  Sup.  Ct.  557; 
Plumb  V.  Batcman,  2  App.  Cas.  D.  C.  156, 
171;  Bragg  v.  Gaynor,  85  Wis.  470,  55  N.  W. 
910.  The  case  last  cited  was  a  creditors'  bill 
to  reach  certain  debts  evidenced  by  notes  and 
mortgages  executed  by  residents  of  the  state 
to  Gaynor  and  by  him  assigned  in  fraud  of 
Bragg,  a  Judgment  creditor.  Both  Gaynor 
and  the  fraudulent  assignee  were  nonresi- 
dents, were  served  with  process  out  of  the 


state,  and  failed  to  appear.  The  court  held 
that  such  debts  were  "property  within  the 
state,"  within  the  meaning  of  a  statute  like, 
in  this  particular,  to  section  412  of  our  Code 
of  Civil  Procedure,  as  amended  in  1893,  and 
that  the  service  of  an  injunction  on  the  mort- 
gagors, who  were  made  defendants,  restrain- 
Ing  them  from  paying  to  the  nonresident  cred- 
itor, brought  the  debts  under  the  control  of 
the  court,  so  that  its  Judgment  avoiding  the 
assignment,  and  appointing  a  receiver  to  col- 
lect the  debts  and  apply  the  proceeds  to  the 
payment  of  Bragg's  demand  against  Gaynor, 
was  valid.  We  see  no  essential  difference,  as 
concerns  the  question  of  Jurisdiction,  l>etween 
that  case  and  the  present. 

4.  It  is  contended  that  a  portion  of  the  com- 
plaint, introduced  with  the  words,  "For  a  sep- 
arate and  second  cause  of  action,  plaintiff 
avers,"  etc.,  and  which  contains  virtually  all 
the  allegations  of  the  pleading  relathig  to  the 
fraudulent  transfers  from  Owen  to  James 
Murray,  is  insufficient  as  a  statement  of  a 
cause  of  action,  in  that  It  falls  to  allege  the 
husband's  failure  to  provide  for  the  wife's 
support  The  complaint  is  loosely  drawn,  but 
we  think  It  ^parent  that  it  ciHitains  but  one 
cause  of  action,  and  that  the  portion  thereof 
to  which  appellants  point  this  objection  is  not 
a  real  attempt  to  state  a  second  transaction, 
intended  as  an  Independent  ground  for  plain- 
tiff's suit,  but  is  only  a  detail  of  matters  tend- 
ing to  show  the  extent,  form,  and  nature  of 
the  relief  to  which  she  is  entitled  upon  h» 
single  cause  of  action,  viz.  her  husband's  de- 
sertion and  his  failure  to  maintain  her,  and 
that  the  words  designating  it  "a  separata 
cause  of  action"  should  be  disregarded,  as  an 
error  which  does  not  affect  the  substantial 
right  of  the  parties.     Code  CSv.  Proc.  S  475. 

5.  It  was  error  to  cancel  the  deed  made  by 
Evans  and  Mancourt  to  James  Murray.  It 
is  not  mentioned  in  the  compiahit,  and,  for 
anything  api>earing,  Owen  Murray  bad  no  in- 
terest hi  It.  So  the  lease  to  Smith  should 
not  have  been  canceled.  Smith  was  not  made 
a  party  to  the  action.  Ue  had  a  right  to  an 
opportunity  for  a  hearing,  however  fraudu- 
lent may  have  been  the  contract  of  lease.  We 
think,  also,  tliat  the  court  had  no  power  to 
require  said  Owen  to  execute  a  bond  In  favor 
of  plaintiff  conditioned  for  the  payment  of 
the  alimony  allowed  to  her.  No  obligation 
upon  him  personally  can  be  imposed  by  the 
Judgment  (De  La  Montanya  v.  De  La  Mon- 
tanya,112  Cal.  101, 44  Pac.  345),  and  the  power 
of  the  court  to  secure  the  award  to  plaintiff 
is  limited  to  the  property  within  its  control. 
The  court  should  not  have  dlstvu-bed  the  trans- 
fers to  James  Murray  any  further  than  the 
exigencies  of  the  decree  in  favor  of  plaintiff 
required.  Any  property  not  needed  for  se- 
curing the  maintenance  allowed  to  her,  and 
which  can  be  restored  to  the  person  from 
whom  the  receiver  took  it,  as  provided  in  the 
Judgment,  is  that  much  which,  as  between 
defendants,  belongs  to  James  Murray.  The 
co\u:t  should  have  declared  precisely  what  part 
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of  the  property  was  to  continue  In  the  hands 
of  a  receiver,  or  otherwise  subjected  to  the 
satisfaction  of  the  judgment,  and  the  remain- 
der, If  any,  should  have  been  wholly  exempted 
from  the  eftect  of  the  judgment. 

So  far  as  the  facts  are  disclosed  by  the  rec- 
ord, we  see  no  error  In  the  direction  that 
the  receiver  pay  a  physician's  bill  incurred  by 
plaintiff.  It  must  be  assumed  that  this  was 
found  to  be  part  of  the  necessary  maintenance 
of  plaintiff,  which  was  the  very  purpose  for 
which  the  funds  were  in  the  hands  of  the 
receiver.  See  Fox  v.  Mining  Co.,  108  Cal. 
475,  41  Paa  328;  Uobinson  v.  Uobltison,  79 
Cal.  511,  21  Pac.  1095.  If  this  were  an  ac- 
tion for  divorce  as  well  as  maintenance,  we 
should  say  that  the  difficulties  attending  ii 
continuing  allowance  under  the  circumstan- 
ces are  such  that  It  would  be  better  to  award 
the  plaintiff  absolutely  a  gross  sum,  or  part 
of  the  property  in  question,  as  in  Robinson 
v.  Itobinson,  just  cited;  but  as,  possibly,  the 
cohabitation  of  the  parties  may  be  resumed, 
we  think  the  cause  should  be  remanded,  with 
instructions  to  the  court  Ijelow-to  modify  and 
amend  the  judgment  In  the  particulars  where- 
in we  have  shown  it  to  be  erroneous,  and,  as 
so  modified  and  amended,  it  should  stand  af- 
firmed. 

We  concur:    SBAKLiS,  C;  HATNES,  0. 

OJEATTY,  C.  J.,  and  GAROUTTE,  VAN 
PliEET,  and  McPARLAND,  JJ.  For  the  rea- 
sons given  in  the  foregoing  opinion,  the  cause 
Is  remanded,  and  the  court  below  is  instructed 
to  modify  and  amend  Its  judgment  in  the  par- 
ticulars wherein  It  Is  shown  hy  said  opinion 
to  be  erroneous,  and,  as  so  modified  and 
amended.  It  "will  stand  affirmed. 

We  dissent:    HARRISON,  J.;  TBMPIJE,  J. 


(Ui  Cal.  664) 

PEOPLE  T.  BARNEY.     (Cr.  135.) 
Supreme    Court  of  California.     Oct.  20,  1896.) 
CBiMiNiUi  Law — Appeal— HAR.MLES8  EiinoR— Rape 

— EVIDBXOE — EXPEKT    TBSTIMOKT 
—  iNSTttl'CTIOSS. 

1.  Error  in  the  admission  of  evidence  is  cured 
by  an  order  stritcing  out  the  same  and  an  instruc- 
tion that  it  should  be  totally  disregarded. 

2.  In  a  prosecution  tor  an  assault  to  rape,  the 
prosecution  may  show  that  the  injured  person 
made  complaint  of  the  injury  while  it  was  recent. 

3.  A  person.  thouRh  not  a  medical  expert,  may 
testify  as  to  whether,  at  the  time  of  her  examina- 
tion of  the  child  on  whom  the  alleged  attempt  to 
rape  was  committed,  there  was  any  hymen. 

4.  In  a  prosecution  for  assault  to  rape,  it  is  not 
-error  to  refuse  to  instnict  as  to  the  danger  attend- 
ing such  cases  of  convicting  an  innocent  person. 

5.  It  is  not  error  to  refuse  an  instruction  where 
its  substance  is  subsequently  substantially  given. 

6.  In  a  prosecution  for  an  attempt  to  rape,  de- 
fendant, if  he  wishes  the  attention  of  the  jury 
called  to  the  lesser  offense  of  simple  assault,  must 
request  an  instruction  therefor. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Stanislaus  coun- 
ty; W.  O.  Minor,  Judge. 


F.  L.  Barney  was  convicted  of  an  attempt 
to  commit  rape,  and  appeals.     Affirmed. 

G.  A.  Whitby,  A.  B.  Shoemake,  and  F.  S. 
O'Donnell,  for  appellant.  Atty.  Gen.  Fitzger- 
ald, for  the  People. 

BELCHER,  C.  The  defendant  was  char- 
ged with  the  crime  of  an  attempt  to  commit 
rape  upon  a  female  child  of  the  age  of  about 
seven  years.  He  was  convicted  of  the  of- 
fense charged,  and  has  appealed  from  the 
judgment  entered  against  him,  and  from  the 
orders  of  the  court  denying  his  motions  in  ar- 
rest of  judgment  and  for  a  new  trial.  The 
appellant  contends  that  the  court  erred  in 
several  of  its  rulings  upon  the  admission  of 
evidence,  and  in  refusing  to  give  to  the  jury 
certain  instructions  asked  by  him,  and  In 
modifying  and  giving  as  modified  certain  oth- 
er Instructions. 

1.  There  was  no  prejudicial  error  in  admit- 
ting the  testimony  of  the  complaining  child, 
Irene  Boone.  .  The  court  afterwards  ordered 
all  of  her  evidence  stricken  out,  and  express- 
ly charged  the  jury  to  totally  disregard  it. 
The  Jury  must  be  presumed  to  have  obeyed 
the  instruction  of  the  court,  and,  therefore.  If 
It  was  error  to  admit  the  testimony,  the  er'\)r 
was  cured  by  the  order  and  instruction. 

2.  There  was  jno  error  in  overruling  de- 
fendant's objection  to  the  question  propound- 
ed to  Mrs.  Boone,  the  child's  mother,  as  to 
whether,  shortly,  after  the  date  of  the  alleged 
offense,  the  child  made  any  complaint  to  her 
about  any  injuries  she  had  received  from  de- 
fendant. The  objection  was  that  the  testi- 
mony was  hearsay, — no  part  of  the  res  gestte. 
The  court  ruled:  "I  think  she  can  testify  as 
to  whether  the  child  complained  of  an  assault 
having  been  made  upon  her,  and  stop  there. 
The  details  of  what  the  child  stated  I  think  Is 
hearsay."  Afterwards  the  court  ordered  all 
that  portion  of  the  direct  testimony  of  the 
witness  which  connected  the  defendant  with 
the  alleged  offense  stricken  out.  In  cases  of 
this  kind  the  prosecution  Is  always  permitted 
to  prove  that  the  injured  party  made  com- 
plaint of  the  injury  while  It  was  recent.  Peo- 
ple v.  Mayes,  66  Cal.  597.  6  Pac.  601;  People 
V.  Snyder,  75  Cal.  323,  17  Pac.  208. 

3.  There  was  no  error  In  overruling  the  ob- 
jection to  the  question  propounded  to  Mrs. 
Boone  as  to  what  was  the  general  health  and 
appearance  of  the  child  for  the  two  or  three 
months  before  the  alleged  offense.  The  an- 
swer was,  in  fact,  favorable  to  defendant, 
and  could  not  have  operated  to  his  prejudice 
with  the  Jury. 

4.  There  was  also  no  error  In  overruling  the 
objection  to  the  question  propounded  to  Mrs. 
Draper  as  to  whether,  when  she  made  an  ex- 
amination of  the  child  on  the  Friday  after  the 
offense  was  alleged  to  have  been  committed, 
there  was  any  hymen  there.  The  objection 
was  that  the  witness  was  not  competent  to 
testify  in  relation  to  a  matter  of  this  kind,  that 
It  was  a  matter  connected  with  the  anatomy  of 
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a  hnman  being,  and  that,  to  be  competent,  a 
witness  should  possess  the  same  Intelligence 
and  Ifnowledge  that  a  physician  or  professor 
of  anatomy  does.  The  witness  testified  tliat 
she  thought  she  knew  what  the  hymen  is,  and 
that.  If  it  was  what  she  thought  it  to  be.  It 
was  not  there.  Certainly  It  cannot  be  neces- 
sary that  a  witness  should  he  a  physician  or  a 
skilled  physiologist  in  order  to  l>e  competent 
to  testify  as  to  the  existence  or  nonexistence 
of  any  part  of  the  human  body,  when  the 
matter  can  be  determined  by  ocular  Inspec- 
tion. 

5.  The  court  refused  to  give  instruction  No. 
4,  asked  by  defendant,  and  in  this  refusal  we 
see  no  error.  The  instruction  stated  no  rule 
of  law,  but  was  simply  argumentative  as  to 
the  uncertainties  and  dangers  attending  this 
class  of  cases,  in  consequence  of  which  "con- 
victions will  sometimes  be  wrongly  had,  and 
sometimes  the  guilty  will  go  free."  "In  char- 
ging the  jury  the  court  must  state  to  them  all 
matters  of  law  necessary  for  their  informa- 
tion" (Pen.  Code,  §  1127);  but  it  should  not  go 
further,  and  comment  upon  the  facts. 

6.  The  court  also  refused  to  give  instruc- 
tion No.  8,  asked  by  defendant.  That  In- 
struction stated  the  law  correctly,  but  the 
rule  declared  in  It  was  In  substance  again 
clearly  repeated  In  instruction  No.  9,  which 
was  given  at  the  request  of  defendant.  It 
was  not,  therefore,  necessary  that  both  in- 
structions be  given. 

7.  The  court  amended  defendant's  instruc- 
tion No.  9  by  adding  thereto  the  following: 
"But,  It  you  believe,  from  the  evidence  in  the 
case,  beyond  a  reasonable  doubt,  that  at  the 
time  and  place  stated  In  the  information  the 
defendant  attempted  to  have  sexual  Inter- 
course with  Irene  Boone,  and  that  she  was  at 
the  time  under  fourteen  years  of  age,  you 
should  find  the  defendant  guilty."  We  see 
no  error  In  this  amendment.  It  stated  the 
law  correctly,  and  the  fact  that  it  was  ap- 
pended to  another  instruction  was  not  preju- 
dicial to  defendant. 

8.  Defendant's  instruction  No.  10,  as  re- 
quested, was  as  follows:  "You  are  instruct- 
ed that  that  portion  of  the  testimony  of  Mrs. 
Boone  which  connects  the  defendant  with 
the  alleged  offense  has  been  stricken  from 
the  record  by  the  court,  and  you  are  instruct- 
ed to  entirely  disregard  the  same,"  etc.  The 
coiu-t  amended  the  instruction  by  adding  the 
word  "direct"  before  the  words  "testimony 
of  Mrs.  Boone."  This  was  proper,  and  with- 
out prejudice  to  defendant,  as  the  only  tes- 
timony of  Mrs.  Boone  that  was  stricken  from 
the  record  by  the  court  was  her  direct  testi- 
mony. 

9.  After  acting  upon  all  of  the  instructions 
requested  by  the  prosecution  and  by  the  de- 
fendant, the  court,  of  its  own  motion,  gave  to 
the  jury,  among  others,  the  following  instruc- 
tion: "You  undcrst.ojid,  as  I  apprehend,  gen- 
tlemen, that  you  can  render  but  one  of  two 
verdicts,  either  guilty  or  not  guilty.  Of 
course,  if  you  find  him  guilty,  it  will  be  guilty 


of  an  attempt  to  commit  rape."  It  Is  objected 
that  the  jury  might  have  found  the  defend- 
ant guilty  of  a  simple  assault,  and  that  the 
court  erred  in  not  so  lostructing.  The  objec- 
tion is  not  well  taken,  for  two  reasons:  (1) 
It  clearly  appears,  from  the  evidence,  that 
the  defendant  was  either  guilty  of  the  offense 
charged,  or  not  guilty  at  all.  (2)  If  the  de- 
fendant wanted  the  attention  of  the  jury  spe- 
cifically called  to  the  lesser  offense  of  sim- 
ple assault,  he  should  have  requested  tbe 
court  to  do  «o,  which  he  does  not  appear  to 
have  done.  People  v.  Franklin,  70  Cal.  «41, 
11  Pac.  797;  People  v.  Guldlce,  73  Cal.  226, 
15  Pnc.  44. 

We  conclude  that  there  was  evidence  suffi- 
cient to  justify  the  verdict,  and  that  no  ma-' 
terial  error  was  committed  by  the  court  dur- 
ing the  progress  of  the  trial.  The  judgment 
and  orders  appealed  from  should  be  affirmed. 

We  concur:    SEARLS,  C;  VANCLIEF,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  or- 
ders appealed  from  are  affirmed. 


'  (lis  Cal.  184) 

FOLEY  v.  CALIFORNIA  HORSESHOE 

CO.     (S.  F.  349.) 

(Supreme  Court  of  California.     Dec.  3,  1896.) 

Uastek  and  Sesvant— Injcbt  to  Misoks— Con- 

TKIBUTOKT   NeOLIGESCB  —  FeI.LOW  SERVANTS  — 

Action  bt  Infant — Appointment  of  Ooardian 
AD  Litem  —  Taxation  op  Costs  —  Review  on 
Appeal. 

1.  A  boy,  14  years  old,  employed  to  operate  a 
punching  machine,  is  not,  as  a  matter  of  law, 
guilty  of  contributory  negligence  in  going  behind 
the  machine,  at  the  direction  of  the  (kssistant  fore- 
man, to  adjust  a  bolt  (a  task  which  tbe  lioy  had 
never  before  performed),  though  he  knew  that  by 
reason  of  a  defect  in  the  belt  the  machine  was 
liable  to  start  at  any  moment. 

2.  The  relation  of  fellow  servant  does  not  exist 
between  an  assistant  foreman  in  a  horseshoe  shop 
and  a  l>oy  operative  who  is  under  his  control  and 
subject  to  luB  orders,  so  as  to  relieve  the  master 
from  liability  to  the  boy  for  negligence  of  the  as- 
sistant foreman. 

3.  Failure  to  appoint  a  guardian  ad  litem  for 
an  infant  plaintiff  will  not  render  a  judgment  in 
his  favor  void. 

4.  Where  an  infant  plaintifTs  allegation  of  the 
appointment  of  a  guardian  ad  litem  is  not  sus- 
tained by  the  proof,  the  court  may  allow  him, 
over  defendant  s  objection,  to  file  a  new  peti- 
tion, and  may  then  and  there  appoint  a  guardian 
ad  litem,  and  order  the  trial  to  proceed. 

5.  The  action  of  the  trial  court  in  the  matter  of 
taxing  costs  is  not  reviewable  on  appeal  if  the 
amount  allowed  was  less  than  $300. 

6.  Error  of  the  clerk  in  entering  a  judgtnent  for 
costs  against  defendant  in  tbe  sum  claimed  in 
plaintiff's  cost  bill,  before  the  determination  of 
defendant's  motion  to  tax  costs,  is  cured  by  an 
order  of  court  reducing  the  amount. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  B'rancisco;  A.  A. 
Sanderson,  Judge. 

Action  by  Patrick  F.  Foley,  a  minor,  by 
his  guardian  ad  litem,  against  the  California 
Horseshoe  Company,  to  recover  for  personal 
injuries.    From  a  judgment  for  plaintiff,  and 
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from  ao  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.    Afflrmed. 

T.  Z.  Blakeman,  for  appellant.  W.  G. 
Burke  and  Sullivan  &  Sullivan,  for  respondent. 

HENSHAW,  J.  This  is  an  action  for  dam- 
ages for  personal  injuries  by  a  minor  against 
his  employer.  Plaintiff  recovered  a  Judgment 
under  the  verdict  of  the  jury,  and  defendant 
appeals  from  the  Judgment,  and  from  the  or- 
der denying  its  motion  for  a  new  trial.  It 
also  appeals  from  the  order  taxing  costs,  and 
denying  its  motion  to  vacate  the  Judgment 

Plaintiff,  at  the  tiifae  of  the  accident,  was  14 
years  and  4  months  old.  He  had  been  work- 
ing in  the  shop  of  the  defendant  for  14 
months,  and  for  four  months  immediately  pre- 
ceding the  accident  he  had  been  engaged  in 
punching  horseshoes  with  a  punching  machine. 
The  complaint  avers  that  plaintiff  was  employ- 
ed by  defendant  to  punch  holes  in  horseshoes 
by  means  of  a  machine  known  as  a  "horse- 
shoe punching  machine";  that  at  all  times 
during  his  employment  he  was  In  the  per- 
formance of  his  duties  in  the  factory  under 
the  control  of  and  subject  to  the  orders  and 
directions  of  defendant's  assistant  foreman; 
that  on  the  17th  of  June  he  was  ordered  by 
said  assistant  foreman  to  adjust  a  portion  of 
the  machinery  operating  the  said  punching 
machine;  that  to  adjust  said  machinery  was 
a  hazardous  undertaking;  that  the  hazard 
was  well  known  to  defendant  and  to  the  as- 
sistant foreman,  but  that  plaintiff  was  un- 
familiar with  said  machinery  and  the  manner 
of  adjusting  the  same,  and  was  Ignorant  of 
the  hazard.  Plaintiff,  In  obedience  to  the  or- 
der from  the  assistant  foreman,  was  adjust- 
ing the  portion  of  the  machinery  when  the 
machinery,  by  reason  of  its  defectiveness  and 
the  defective  and  unsecured  condition  of  the 
belts  and  pulleys  used  in  operating  the  same, 
was  suddenly  set  in  motion,  whereby  plain- 
tiff's right  arm  was  caught  in  the  machinery, 
and  crushed  and  mangled.  Defendant  claim- 
ed that  the  accident  resulted  from  the  plain- 
tiff's own  negligence,  and  from  the  negligence 
of  plaintiff's  fellow  tmployfi,  the  assistant  fore- 
man. The  punching  machine  was  moved  by  a 
belt,  When  it  was  desired  to  stop  the  ma- 
chine, the  belt  was  thrown  from  the  tight  pul- 
ley to  a  loose  pulley.  The  belt  was  so  de- 
fectively constructed  that  one  end  of  it  at  the 
place  of  Juncture  projected.  By  constant 
striking  upon  this  projecting  end,  the  belt 
would  work  back  from  the  loose  pulley  on  to 
the  tight  pulley,  and  so  set  the  machine  in 
motion.  This  defect  was  known  to  the  plain- 
tiff, and  had  by  him  been  reported  to  Rodifer, 
the  assistant  foreman,  who  told  the  boy  "that 
would  be  all  right;  that  would  not  hurt  noth- 
ing." The  shifter  used  in  moving  the  belt 
from  the  fixed  to  the  loose  pulley  was  like- 
wise defective,  and  its  condition  tended  also 
to  cause  the  belt  to  move  back  upon  the  fixed 
pulley  without  the  intervention  of  an  opera- 
tive.   Upon  the  day  In  question  the  boy's  ma- 


chine was  at  rest.  A  tap  bolt,  which  had  fall- 
,en  out  from  the  box  holding  the  shaft  wheels 
at  the  rear  of  the  machine,  was  taken  by 
Foley  to  Kodifer.  Rodifer  directed  the  boy  to 
i^rew  the  bolt  into  Its  proper  place.  He  did 
not  know  how  to  do  the  work,  and  Rodifer 
gave  him  directions.  While  obeying  these  di- 
rections, and  standing  behind  the  machine,  in- 
side the  wheel,  screwing  on  this  tap  bolt,  the 
sleeve  of  his  right  arm  became  entangled 
with  a  small  cogwheel,  and,  as  the  machine 
started  while  he  was  thus  at  work,  his  arm 
was  drawn  in  and  crushed. 

It  is,  perhaps,  proper  to  say  that  this  state- 
ment presents  the  evidence  in  a  light  most 
favorable  to  plaintiff.  Nevertheless  it  is  a 
statement  borne  out  by  the  evidence,  and 
from  their  verdict  It  is  the  view  which  the 
Jury  must  have  accepted.  From  this  state- 
ment appellant  claims  that  it  appears  that 
plaintiff,  by  his  own  testimony,  knew  the  spe- 
cial danger  and  risk  which,  because  of  the 
defective  appliance,  must  have  attended  the 
working  of  the  machine;  and  that,  having 
this  knowledge,  and  his  injury  having  re- 
sulted from  this  known  defect,  he  stood  as  an 
adult  with  respect  to  his  master's  liability 
for  any  injury  arising  from  it,  and  'cannot 
recover;  that  he  undertook  to  screw  the  nut 
upon  the  machine  while  it  was  in  the  con- 
dition which  he  himself  considered  and  testi- 
fied to  as  dangerous.  Where  the  ordinary 
and  usual  occupation  of  a  minor  is  the  run- 
ning or  management  of  a  machine,  or  Is  some 
employment  in  and  about  it,  and  the  minor 
is  shown  to  have  knowledge  of  the  working 
of  the  machine,  its  dangers  or  its  defects, 
and  where  it  further  appears  that  the  minor 
is  not  of  such  tender  years  as  to  be  unable 
to  appreciate  the  nature  of  the  dangers  or 
defects,  it  Is  beyond  question  the  rule,  sanc- 
tioned by  a  long  line  of  authority,  that  he 
takes  upon  himself,  as  will  an  adult  under 
the  same  circumstances,  the  perils  and  risks 
of  his  employment;  and  that,  if  injured  in 
the  course  thereof,  he  may  not  look  to  his 
employer  for  compensation.  But  there  is  a 
distinction  which,  as  a  matter  of  humanity 
as  well  as  law,  should  be  drawn  between 
such  cases  and  those  where  the  minor  is  put 
to  a  task  which,  while  within  the  range  of 
his  employment,  is  to  him  in  his  inexperience 
and  youth  unusual  and  strange;  and  It  is  a 
case  of  the  latter  kind  which  we  are  here 
called  upon  to  consider.  Had  the  accident 
to  the  boy  occurred  while  he  was  engaged 
in  the  ordinary  operation  of  his  machine,  it 
could  be  said  without  hesitation  that,  know- 
ing the  peculiar  danger  to  which  he  might 
be  exposed  by  its  sudden  starting,  and  know- 
ing, as  he  did,  that  it  was  liable  thus  sud- 
denly to  start,  he  continued  In  his  employ- 
ment, taking  upon  himself  the  resi>onsibility 
for  any  accident  which  might  result  there- 
from. But  the  accident  did  not  occur  while 
he  was  engaged  in  his  ordinary  occupation  at 
the  machine.  It  occurred  while  he  was  en- 
gaged in  the  unusual  task  set  him,  that  of 
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screwing  on  a  fallen  bolt  It  is  true  that 
while  engaged  in  this  task  he  had  still  the 
knowledge  that  the  machine  was  liable  to 
start,  but  does  this  fact  establish  that  for 
which  appellant  contends,  viz.  that  he  had 
assumed  that  particular  risk  while  screwing 
on  the  nut,  as  he  had  assumed  it  generally 
in  operating  the  machine?  We  think  that, 
as  a  proposition  of  law,  this  cannot  be  said. 
Were  the  employ^  in  this  case  an  adult,  the 
rule  might  well  be  different;  but  the  very 
reason  why  an  adult,  under  these  chrcum- 
stances,  would  be  held  to  have  taken  the 
risk  while  screwing  on  the  nut,  serves  to 
show  the  injustice  and  hardship  which  would 
result  if  it  were  sought  to  be  applied  to  a 
minor.  The  question  of  the  taking  of  a  risk, 
the  question  of  the  assumption  of  respon- 
sibility in  a  given  act,  is  determined  as  much 
upon  the  matter  of  judgment  as  upon  the 
matter  of  knowledge.  An  adult  employ^, 
when  the  facts  are  known  to  him,  is  pre- 
sumed in  law  to  exercise  the  same  judgment 
upon  those  facts  as  would  the  employer. 
The  employer's  duty  Is  fulfilled,  and  he  is 
not  negligent.  If  he  puts  the  employ^  in  full 
possession  of  the  facts,  and  makes  him  ac- 
quainted with  the  attendant  dangers  and 
risks.  Therefore,  if  an  adult  employs  en- 
gaged in  operating  the  punching  machine, 
and  knowing  that  it  was  liable  suddenly  and 
unexpectedly  to  move,  were  told  to  screw  on 
the  misplaced  nut,  it  might  very  properly  be 
said  that  in  the  performance  of  this  task  his 
judgment  of  any  Increased  risk  or  danger  at- 
tending It  would  be  as  good  as  his  employ- 
er's, and  that,  if  he  chose,  under  those  cir- 
cumstances, to  undertake  the  work,  the  re- 
sponsibility for  any  accident  that  might  be- 
fall him  therefrom  would  be  upon  him  alone. 
The  conduct  of  the  child,  however,  is  and 
should  be  viewed  and  measured  by  a  differ- 
ent rule.  Children  are  taught  obedience. 
They  are  taught  not  to  oppose  their  will  and 
their  judgment  to  those  in  authority  over 
them;  but,  in  addition  to  this,  and  more  im- 
portant than  all,  the  jddgment  of  the  child 
is  the  last  faculty  developed.  Knowledge  he 
may  have;  facts  he  may  acquire;  but  the 
ability  to  apply  his  knowledge,  or  to  reason 
upon  his  facts,  comes  to  him  later  in  life.  A 
child  might  be  capable  of  understanding  the 
construction,  the  use,  and  the  danger  of  fire- 
arms; yet  one  would  'not  for  that  reason  feel 
justified,  after  due  explanation,  In  giving 
them  to  him  as  playthings.  The  very  acci- 
dents of  childhood  come  from  thoughtless- 
ness and  carelessness,  which  are  but  other 
words  for  absence  of  judgment.  When  sent 
out  to  labor,  they  are  told  by  their  parents 
or  guardians  to  obey.  In  the  factory  or 
shop  unquestioning  obedience  Is  expected 
and  exacted.  They  must  go  where  they  are 
sent;  they  must  do  as  they  are  told.  It 
would  be  barbarous  to  hold  them  to  the  same 
accountability  as  Is  held  the  adult  employ^, 
who  is  an  independent,  free  agent.  Their 
conduct  is  to  be  judged  In  accordance  with 


the  limited  knowledge,  experience,  and  judg- 
ment which  they  possess  when  called  upon  to 
act.  And  it  must,  from  the  nature  of  the 
case,  be  a  question  of  fact  for  the  jury,  rath- 
er than  of  law  for  the  court,  to  say  whether 
or  not.  In  the  performance  of  a  given  taslE, 
the  child  duly  exercised  such  judgment  as 
he  possessed,  taking  into  consideration  his 
years,  his  experience,  and  his  ability.  This 
must  necessarily  give  rise  to  a  different  rule 
from  that  so  well  established  which  meas- 
ures the  conduct  of  the  adult  by  that  which 
might  be  expected  of  the  ordinarily  prudent 
person  placed  in  the  same  position.  So  here 
the  child  might  well  be  expected  to  compre- 
hend the  likelihood  of  accident,  and  to  know 
how  to  provide  against  it,  when  engaged  in 
his  usual  employment  In  front  of  the  ma- 
chine. But  when  he  Is  sent  to  the  rear  of  it, 
and  in  among  the  wheels  and  mechanism, 
to  perform  a  novel  duty,  we  cannot  say  as 
matter  of  law  that  he  entered  upon  its  per- 
formance with  a  full  appreciation  of  the  in- 
creased dangers  and  risks,  and  with  suffi- 
cient judgment  to  know  how  to  avoid  them. 
These  matters,  and  the  further  question 
whether  the  minor  duly  exercised  such  judg- 
ment as  he  possessed,  must,  therefore,  as  a 
rule,  be  left  as  considerations  of  fact  for  the 
jury's  determination;  and  it  would  be  an  ex- 
ceptional case  which  would  present  them  as 
unmixed  questions  of  law  foir  the  determina- 
tion of  the  court.  In  this  case,  it  Is  true,  the 
boy  knew,  when  he  was  engaged  In  screwing 
on  the  nut,  that  the  machine  might  start, 
but  it  does  not  appear  that  he  knew  or  had 
judgment  to  appreciate  any  added  risk  which 
the  particular  task  rendered  him  liable  to. 
The  ordinary  care  which  a  child  of  limited 
judgment  and  exi)erience  Is  called  upon  to 
exercise  in  a  given  act  Is  not  the  same  quan- 
tum of  care  which  the  adult  would  be  called 
upon  to  display  under  the  same  circumstan- 
ces. Each  is  required  to  use  ordinary  care, 
but  the  amount  of  care  which  the  person  of 
perfected  Intelligence  and  judgment  must  dis- 
play Is  very  different  from  the  amount  which 
the  law  In  its  humanity  exacts  of  a  minor. 
It  is  well  said  by  the  supreme  court  of  ap- 
peals of  West  Virginia,  in  Turner  v.  Railroad 
Co.,  22  S.  E.  89:  "A  minor  cannot  be  ex- 
pected to  set  up  his  opinion,  however  ma- 
ture, against  the  judgment  and  experience 
of  those  maturer  and  older  to  whom  he  Is 
given  In  charge,  but  he  Is  taught  the  lesson 
of  obedience  from  his  cradle,  and  he  is  re- 
quired to  respect  the  commands  and  pay 
deference  to  the  judgment  of  his  elders,  un- 
til legally  emancipated  at  the  age  of  twenty- 
one  years.  And  It  would  be  an  extreme  case 
in  which  a  minor  should  be  held  guilty  of 
contributory  negligence  In  obeying  the  or- 
ders of  his  foreman,  representing  his  mas- 
ter." Wo  cannot  say,  therefore,  as  matter 
of  law,  either  that  the  child  with  knowledge 
assumed  the  risks  incident  to  the  task,  or 
that  In  performing  the  task  he  exercised  less 
than  the  ordinary  care  required  of  him. 
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It  la  next  claimed  that  plaintiff  was  In- 
jured because  of  the  negligence  of  the  fellow 
servant,  Rodifer,  and  that  for  this  reason 
plaintiff  cannot  recover.  The  case  of  Fisk 
T.  Railroad  Co.,  72  CaL  38,  13  Pac.  144,  is 
here  relied  upon;  but  In  the  Fislc  Case  the 
boy  had  l>een  put  to  work  in  the  tool  room, 
and  under  the  directions  of  the  boss  of  that 
room.  In  excess  of  his  authority,  the  boss  of 
that  room  sent  him  Into  another  part  and 
department  of  the  shops,  there  to  worli,  and 
it  was  there  the  boy  was  injured.  It  is  said: 
"He  was  a  boss  in  the  tool  room,  and  as  such 
we  may  fairly  assume  he  was  authorized  to 
control  and  direct  the  manner  in  which  the 
work  of  that  room  was  to  be  performed,  and 
all  things  relating  to  the  order  and  proper 
conduct  of  his  branch  of  the  business.  *  *  • 
The  employment  to  work  In  the  tool  shop 
was  the  subject-matter,  and  the  control  given 
to  Snape  and  the  directions  to  plaintiff  to 
obey  him  must  be  construed  with  reference 
to  and  confined  to  such  subject-matter."  In 
the  case  at  bar  the  plaintiff  pleads  and  shows 
that  in  the  performance  of  bis  duties  In  de- 
fendant's factory  he  was  under  the  control 
of  and  subject  to  the  orders  and  directions 
of  defendant's  assistant  foreman,  Rodifer. 
It  was  in  pursuance  of  Rodlfer's  order,  with- 
in the  scope  of  his  authority,  that  plaintiff 
was  Injured.  In  the  case  of  Mullin  v.  Horse- 
shoe Co.,  105  Cal.  77,  38  Pac.  535,  the  machin- 
ist Brunig  had  general  supervision  of  the 
boys,  and  gave  them  orders  and  instructions. 
He  put  the  plaintiff  to  work  as  a  press  boy, 
and  directed  him  generally  about  his  work 
nntll  he  was  injured.  It  was  there  held  that 
Bronlg  was  the  representative  of  the  employ- 
er, and  not  a  mere  fellow  servant  with  the 
one  who  was  Injured.  We  will  not  say,  un- 
der these  circumstances,  that,  between  Rodi- 
fer, In  control  of  the  work,  and  the  boy  sub- 
ject to  his  orders,  the  relation  of  fellow 
servant  existed  so  as  to  relieve  the  employer 
of  Uability. 

Certain  Instructions  given  by  the  court  at 
plaintiff's  request  are  complained  of.  One 
will  serve  as  an  example  for  all.  It  Is  as  fol- 
lows: '"rbe  owners  of  dangerous  machinery, 
who  employ  a  minor  and  inexperienced  per- 
son about  It,  unacquainted  with  Its  nature 
and  use,  are  bound  to  take  care  that  snch 
person  is  duly  Instructed  therein;  and,  if 
they  either  neglect  this,  or  If  express  direc- 
tions are  given  to  use  the  machinery  In  a 
nanner  which  must  lead  to  danger,  of  which 
rach  person  is  not  likely  to  be  fully  aware, 
they  are  liable  for  any  injury  sustained  by 
such  person  In  the  use  of  the  machinery  in 
that  manner.  The  law  is  not  so  unreasonable 
as  to  expect  or  require  the  same  maturity  of 
Judgment,  or  the  same  degree  of  care  or  cir- 
cumspection. In  a  child  of  tender  years  as  in 
an  adult"  It  Is  claimed  that  this  Instruction 
Is  erroneous  In  assuming  as  a  fact  that  the 
machinery  was  dangerous;  but  it  Is  spoken 
nf  as  a  dangerous  machine,  not  because  of 
the  chilmed  defect  In  the  belt  and  shifter,  t 


but  because,  as  a  matter  of  common  knowl- 
edge, any  machine  operated  by  a  swiftly-mov- 
ing belt,  and  containing  as  parts  of  Its  mech- 
anism puUeys  and  cogs,  and  used  for  punch- 
ing holes  In  iron.  Is  In  and  of  Itself  a  dan- 
gerous machine.  The  proposition  of  law  Is 
unassailable. 

The  complaint  averred  the  appointment  of 
a  guardian  ad  litem,  and  this  averment  was 
traversed  by  the  answer.  Upon  the  trial, 
when  plaintiff  undertook  to  make  proof  of 
such  appointment,  the  court  held  the  proof 
to  be  Insufficient,  and  the  appointment  void, 
but  permitted  plaintiff,  over  the  objection  of 
defendant,  to  file  a  new  petition,  and  then 
and  there  made  its  order  appointing  a  guard- 
Ian  ad  litem,  and  ordered  the  trial  to  pro- 
deed.  This  Is  not  ground  for  reversal.  The 
Judgment  for  plaintiff,  even  without  the  ap- 
pointment of  a  guardian  ad  litem,  would  not 
have  been  void  (Childs  v.  Lanterman,  103 
CaL  387,  37  Pac.  382);  and  the  practice  adopt- 
ed has  been  approved  In  Re  CahlU's  Estate, 
74  Cal.  62,  15  Pac.  364. 

Plaintiff  filed  a  cost  bill  In  the  sum  of  $314, 
and  the  clerk,  without  awaiting  the  deter- 
mination of  defendant's  motion  to  tax  costs, 
entered  a  judgment  for  the  sum  claimed.  De- 
fendant moved  to  vacate  the  Judgment  The 
court  disallowed  $22  of  plaintiff's  bill  and  al- 
lowed costs  in  tht'  sum  of  $292,  and  likewise 
ordered  the  amount  of  costs  specified  In  the 
Judgment  to  be  reduced  to  this  amount  The 
amount  of  costs  allowed  being  less  than  $300, 
the  action  of  the  trial  court  In  the  matter  la 
not  reviewable  upon  appeal.  Fairbanks  v. 
Lampkin,  90  Cal.  429,  34  Pac.  101.  The 
clerk's  error  In  entering  the  Judgment  for 
costs  was  cured  by  the  order  of  the  court  re- 
ducing the  amount  and  the  refusal  to  va- 
cate the  Judgment  could  have  worked  no  In- 
jury to  appellant  The  Judgment  and  order 
appealed  from  are  affirmed,  as  Is  also  the 
order  of  the  court  refusing  to  vacate  the 
Judgment  The  appeal  from  the  order  tax- 
ing costs  Is  dismissed. 

We  concur:  McFARLAND,  J.;  TE5MPLB),  J. 


(US  Cal.  89) 

SCOTT  V.  HOTCHKISS  et  aL     (Sac.  01.)  i 
(Supreme  Court  of  California.     Nov.  27,  1886.) 

MORTOAOB  —  RiOHT  TO  OrOVIRO  CrOPS  —  RiOHTt 

o»  Tbhant  —  Rbcbivxr  or  Rbnts 
AND  Profits. 

1.  A  mortgage  of  real  estate  provided,  hi  the 
case  of  foreclosure,  for  the  appointment  of  a  re- 
ceiver of  the  rents  and  profits.  Held  that  In  the 
absence  of  the  affidavit  required  in  mortgaees  of 
growing  crops,  such  mortgage  did  not  entitle  the 
receiver  to  a  crop  growing  on  the  land  hi  pos- 
session of  a  tenant,  but  only  so  much  thereof  as 
was  duly  reserved  for  rent. 

2.  On  an  allegation  that  the  security  was  In- 
BUlhcient  the  court  was  autbprized  to  appoint  a 
receiver,  in  accordance  with  fte  stipnlations  of  a 
mortgage,  as  against  the  claims  of  a  purchaser 
witbont  notice. 

Department  2.  A^ieal  ftom  superior  conrt 
Sacramento  county;  Matt  F.  Johnson,  Judge. 


i  Rehearing  denied. 
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Action  by  P.  F.  Scott  against  O.  E.  Hotchklss 
and  others.  Prom  a  judgment  for  plalntllf, 
defendants  appeal.  Affirmed  in  part,  and  re- 
versed in  part. 

White,  Hughes  &  Seymour,  for  appellants. 
HoU  &  Dunn,  for  respondent 

TEMPLE,  J.  This  action  was  brought  to  fore- 
close a  mortgage  executed  by  defendant  Hotch- 
klss. The  mortgage  contains  a  provision  that  in 
case  of  default  and  the  commencement  of  an  ac- 
tion to  foreclose,  on  the  filing  of  a  complaint  In 
foreclosure,  or  at  any  time  thereafter,  "the 
court  shall.  If  requested  by  the  plaintiff,  name 
some  disinterested  person  as  receiver,  and 
shall  authorize  such  person  as  -  receiver,  to 
take  possession  of  the  mortgaged  premises, 
and  collect  the  rents  and  profits,  and  to  ap- 
ply them  to  the  satisfaction  of  such  judg- 
ment, and  to  sell  said  premises  in  the  same 
manner  as  lands  are  sold  upon  execution,  and 
to  continue  In  possession  of  such  premises, 
and  to  collect  the  rents  and  profits,  until 
the  premises  are  redeemed  from  such  sale 
or  until  title  Is  vested  In  the  purchaser."  The 
mortgage  was  not  accompanied  with  an  affi- 
davit, as  required  In  mortgages  of  growing 
crops,  and  was  not  recorded  or  Indexed  as  a 
chattel  mortgage.  After  the  mortgage,  Hotch- 
klss sold  and  conveyed  the  land  to  defendant 
Fountain,  subject  to  the  mortgage;  but  It  was 
found  that  Fountain  bad  no  actual  notice  of  the 
provision  In  the  mortgage  in  regard  to  the  ap- 
pointment of  a  receiver.  The  mortgage  was 
executed  in  1891.  In  1892,  Millard  entered  up- 
on the  land,  -as  tenant  of  the  mortgagor,' and 
continued  in  possession  as  such  tenant  up  to  the 
thne  of  the  commencement  of  this  action,  and 
the  appointment  of  a  receiver  herein.  Each 
year  he  has  cultivated  the  land  In  wheat,  barley, 
and  hay,  rendering  as  rental  one-fourth  the  crop; 
deliveridg  the  same  in  the  field,  the  grain  In 
sacks,  and  the  hay  in  bales.  Millard  had  no  ac- 
tual knowledge  of  the  mortgage  until  after  he 
took  the  lease,  and  no  knowledge  of  the  provi- 
sion in  regard  to  a  receiver  until  the  commence- 
ment of  this  action.  This  action  was  commen- 
ced In  February,  1895.  As  to  the  condition  of 
things  when  a  receiver  was  appointed,  the  court 
found  as  follows:  "That  there  Is  growing  upon 
said  premises  a  crop  of  wheat  and  hay,  as  fol- 
lows: Sixty  acres  of  summer  fallow,  twenty 
acres  of  winter  sown,  and  about  one  hundi-ed 
acres  of  volunteer.  That  said  crop  was  put  In 
by  the  defendant  Millard,  and  was,  except  twen- 
ty acres  of  winter  sown,  put  in  prior  to  Decem- 
ber 1,  1891.  That  the  defendant  MlUard  fur- 
nished all  of  the  necessary  seed,  labor,  and 
teams  used  in  putting  in  said  crop.  That  it  is 
customary  In  leasing  farming  lands,  such  as 
the  mortgaged  premises,  In  the  vicinity  of  said 
premises,  where  t»ey  are  leased  for  a  share  of 
the  crop,  to  reserve  one-fourth  of  all  grain  and 
hay  grown  on  the  premises  as  rental,  the 
grain  to  be  delivered  in  sacks,  and  the  hay  In 
bales,  to  the  lessor,  on  the  leased  premises: 
the  other  three-foiulhs  of  the  crop  to  be  re- 


tained by  the  tenant  as  compensation  for  the 
labor,  seed,  use  of  teams  and  m.nchinery,  and 
other  necessary  expenses  Incurred  by  him  In 
producing  the  crop,  excluding  the  harvesting, 
balhig,  sacking,  and  piling  the  same.  In  the 
production  of  such  crop,  the  relative  value  of 
the  use  of  the  land  to  the  value  of  the  labor, 
seed,  use  of  teams  and  machinery,  and  other 
necessary  expenses  of  the  tenant,  Is  as  one- 
fourth  is  to  three-fourths;  and,  of  the  crops  so 
growing  on  said  premises,  at  least  three-fourths 
thereof  in  valje  and  quantity  are  the  result 
of  defendant  Millard's  industry  and  capital, 
except  that  the  labor  and  expense  incurred  In 
harvesting,  sacking,  threshing,  baling,  and  pil- 
ing said  entire  crop  woiild  come  out  of  said 
three-fourths."  The  appeals  are  separately 
taken.  Millard  claims  three-fourths  of  the  crop, 
contending  that  the  right  to  rents  and  profits 
is  all  that  is  granted  in  the  mortgage,  and  all 
that,  according  to  equity,  can  be  recovered  by 
plaintiff.  Fotmtain  contends  that  this  provi- 
sion in  the  mortgage  conferred  no  rights  what- 
ever, and  that  he  (Foimtain)  Is  entitled  to  the 
rent  reserved. 

The  general  subject  here  under  consideration 
was  discussed  in  the  late  case  of  Simpson  v. 
Ferguson  (Cal.)  44  Pac.  4S4.  It  was  there 
held  that  growing  crops  could  be  mortgaged  on- 
ly as  provided  In  section  2955  et  seq.,  Civ. 
Code.  They  are  therefore  not  covered  by  an 
ordinary  real-estate  mortgage.  While  grow- 
ing, they  are  real  estate,  and  are  included  In 
the  mortgage.  But,  if  the  mortgagor  Is  in 
possession,  he  Is  entitled  to  the  rents  and  prof- 
Its,  and  to  the  crops  If  harvested  before  fore- 
closure, and  the  transfer  of  title  thereby  to  a 
purchaser.  In  Simpson  v.  Ferguson  the  court 
quoted  approvingly  from  Sexton  v.  Breese  (N. 
y.  App.)  32  N.  E.  133.  In  that  case,  the  mort- 
gagor, subsequent  to  the  mortgage,  sold  a 
growing  crop  of  wheat,  and  then  delivered  pos- 
session of  the  land  to  the  mortgagee.  It  was 
held  that  the  mortgagee  in  possession  took 
subject  to  the  rights  of  the  purchaser  of  the 
crop,  and  that  the  fact  that  the  mortgagee  was 
entitled  to  the  rents  and  profits  did  not  matter. 
He  was  not  therefore  entitled  to  the  crop, 
which  was  in  part  the  result  of  the  labor  of  the 
mortgagor.  Practically  the  same  thing  was 
decided  in  West  v.  Conant,  100  Cal.  231,  34 
Pac.  705,  and  in  Freeman  v.  Campbell,  109 
Cal.  3(50,  42  Pac.  35.  These  cases  clearly  es- 
tablish the  proposition  that  the  court  erred  In 
appointing  a'  receiver  to  take  possession  of  the 
crop  as  against  the  tenant.  He  Is  entitled  to 
his  share  of  the  crop,  which  was  wrongfully 
taken  from  him  by  the  receiver. 

The  case  of  Fountain  must  be  discussed  on 
different  lines.  It  has  been  held  both  here 
and  in  other  states  that  the  stipulation  in  the 
mortgage  that  a  receiver  may  be  appointed, 
and  directed  to  take  possession  and  collect  the 
rents  and  profits,  enlarges  the  rights  of  the 
mortgagee;  at  least,  as  against  the  mortgagor. 
Unless  such  a  clause  in  a  mortgage  gives  the 
mortgagee  an  Interest  In  the  growing  crop,  or 
in  the  rents  and  profits,  I  do  not  see  how  it  can 
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affect  the  rights  of  others  or  authorize  a  court 
of  equity  to  appoint  a  receiver.  No  stipula- 
tion can  confer  jurisdiction  upon  the  court  to 
appoint  a  receiver  In  a  case  where  the  court  has 
no  such  authority  given  by  law.  It  Is  not  nec- 
essary to  decide  the  matter  in  this  case,  how- 
ever, because  there  is  an  averment  that  the 
security  is  insufficient.  In  such  case  the  court 
Is  authorized  to  appoint  a  receiver  (section  564, 
Code  Civ.  Proc.),  and  take  and  hold  the  rents 
and  profits  to  secure  the  debt.  See,  also,  Mont- 
gomery V.  Merrill,  "65  Cal.  432,  4  Pac.  414. 

The  purchaser  from  Hotdikiss  Is  in  no  better 
position  in  regard  to  this  matter  than  Hotchl^iss 
would  have  been.  It  is  to  be  noticed  that  It 
is  expressly  found  that  the  rent  reserved  In  the 
lease  to  Millard  Is  fair  and  adequate,  and  rep- 
resents the  value  of  the  use  and  occupation,  as 
well  as  the  actual  rent  of  the  land.  The  mort- 
gagee, under  the  very  terms  of  the  mortgage, 
was  not  entitled  to  more  than  this.  As  to  ap- 
pellant Fountain,  the  judgment  is  affirmed,  but 
as  to  defendant  Millard  the  judgment  is  re- 
versed, and  the  cause  Is  remanded  for  further 
proceedings  in  accordance  with  this  opinion. 

We  concur:  McFAKLAND,  J.;  HEN- 
SHAW,  J. 


(115  CaL  316) 

FASSETT  V.  WISE  et  al.     (Sac  9.) 
(Supreme  Court  of  California.     Dec.  14,  1896.) 

Chattbl  Mortoaoes  —  Recordino  —  Removal  of 
Pkohekti. 
A  mortgasor  of  chattels,  after  the  esecntion 
of  the  mortgage,  but  before  it  was  recorded,  re- 
moved the  property  to  another  county.  The 
mortgage  was  subsequently  recorded  in  the  orig- 
inal county,  but  not  in  the  county  to  which  the 
Property  was  removed,  until  after  an  attachment 
ad  been  levied  thereon.  Held,  that  under  Civ. 
Code,  §§  2957,  2959,  providing  that  a  chattel 
mortgage  shall  be  void  as  to  creditors  unless  re- 
corded in  the  county  in  wliich  the  mortgagor  re- 
sided, and  also  the  county  in  which  the  property 
is  situated  or  to  which  it  may  be  removed,  the 
mortgage  was  inoperative  as  against  the  attach- 
ing creditor.  Garontte  and  Van  Fleet,  JJ.,  dis- 
senting. 

In  bank.  Appeal  from  the  superior  court, 
Tulare  county;  William  W.  Cross,  Judge. 

Action  by  B.  A.  Fassett  against  John  H. 
Wise  and  others.  From  a  Judgment  for  de- 
fendants, the  plaintiff  appeals.    Affirmed. 

Bradley  &  Farnsworth  and  Denson  &  De 
Haven,  for  appellant.  E.  O.  Larklns  and  N. 
T.  Clotfelter,  for  respondents. 

TEMPLE,  J.  This  case  Involves  the  right 
of  defendants  to  seize  under  attachment 
against  Nunes  a  certain  flock  of  sheep.  Nunes 
owned  the  sheep,  but  it  Is  claimed  that  plain- 
tiff had  a  cliattel  mortgage  upon  them,  and 
the  levy  was  made  regardless  of  the  alleged 
mortgage.  Christy  &  Wise  were  creditors  of 
Nunes,  and  the  question  is  whether  the  mort- 
gage was  valid  against  creditors;  and  this  de- 
pends upon  the  question  whether  it  had  been 
recorded  as  required  by  law.    The  mortgage 


was  executed  on  the  14th  day  of  March,  1894 
in  Kings  county,  where  the  sheep  then  were, 
and  where  Nunes  then  resided.  The  prop- 
erty was  removed  to  Tulare  county  April  3d 
following,  the  mortgage  not  yet  having  been 
recorded  anywhere.  The  mortgage  was  re- 
corded for  the  first  time  in  Kings  county  on 
the  28tb  of  the  s.Tme  month,  at  4:30  p.  m.  At 
5:30  p.  m.  of  the  same  day  the  property  was 
attached  In  Tulare  county  at  the  suit  of  de- 
fendants. On  the  30th  of  the  month— that  Is, 
two  days  after  the  attachment— the  mortgage 
was  recorded  In  Tulare  county. 

The  Civil  Code  prescribes  (section  2957)  that 
the  mortgage  shall  be  void  as  to  creditors  un- 
less recorded.  Section  2959  reads  as  follows: 
"A  mortgage  of  personal  property  must  be 
recorded  iu  the  office  of  the  county  recorder  of 
the  county  In  which  the  mortgagor  resided, 
and  also  of  the  county  in  which  the  property 
mortgaged  is  situated  or  to  which  It  may  be 
removed."  In  section  2905  it  Is  provided  that, 
in  case  property  mortgaged  shall  thereafter 
be  removed  to  another  county,  it  shall  be  void 
as  to  creditors  unless  it  is  recorded  In  such 
county  within  30  days  after  the  removal  or  the 
mortgagee  shall  take  possession,  as  provided 
In  the  next  section.  For  the  plaintiff  it  is  con- 
tended that  the  provision  iu  section  2959  that 
the  mortgage  must  be  recorded  where  the 
mortgagor  resides,  and  where  the  property  is 
situated,  refers  to  the  time  of  the  execution 
of  the  mortgage,  and  that.  If  the  mortgage  Is 
recorded  In  those  places  before  there  are  in- 
tervening rights.  It  becomes  operative  as  to 
the  whole  world,  although,  when  recorded  In 
the  county  where  the  property  was  situated 
at  the  time  of  the  execution  of  the  mortgage, 
the  property  had  been  removed  to  another 
county;  that  section  2965  then  comes  into  ef- 
fect, and  the  mortgagee  has  30  days  after  the 
removal  of  the  property  within  which  to  record 
tbe  mortgage  in  the  county  to  which  the  re- 
moval was  made.  I  cannot  agree  altogether 
with  this  conclusion.  I  think  the  recordation 
directed  In  section  2959  is  tlmt  required  by 
section  2957  to  render  the  mortgage  operative 
at  all  as  agatnst  creditors.  On  the  other 
hand,  section  29(>5  plainly  speaks  of  a  removal 
which  has  taken  place  after  the  mortgage  has 
been  recorded  so  as  to  be  effective  against 
creditors.  The  clause,  therefore,  "or  to  which 
it  may  be  removed,"  cannot  be  helped  out  or 
explained  by  reference  to  section  2965.  The 
recordation  provided  for  in  that  clause  must 
be  one  which  may,  with  other  acts,  avail  to 
make  the  mortgage  operative  as  to  creditors 
and  others  in  the  first  Instance.  Section  2965 
adds  a  sort  of  condition  subsequent,  which,  if 
not  complied  with,  may  defeat  the  mortgage 
after  it  has  been  recorded  so  as  to  be  operative 
as  against  creditors.  I  am  Inclined  to  agree 
witb  the  construction  to.th%  extent  of  holding 
that  "resides"  and  "is  situated"  refer  to  the 
time  of  the  execution  of  the  mortgage.  That 
construction  seems  in  accord  with  authority, 
80  far  as  we  have  authority  upon  that  sub- 
ject, and  is,  I  think,  tbe  natural  import  of  tb« 
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language  nsed.  Jones,  Chat  Mortg.  §  2C7; 
Cobbey,  Chat.  Mortg.  i  573;  Ping.  Chat.  Mortg. 
I  862;  Bank  t.  Weed,  89  Mich.  357,  50  N.  W. 
864.  I  think  that  It  was  Intended  that  the 
mortgage  should  be  recorded  at  once,  and  in 
such  case  It  woiild  be  recorded  where  the 
mortgagor  then  resided,  and  where  the  prop- 
erty was  then  situated.  But  even  If  the  mort- 
gagee were  to  nse  due  diligence  in  the  recorda- 
tion of  his  mortgage,  still,  if  two  records  are 
required,  both  records  cannot  be  made  at 
once;  and  It  has  been  elsewhere  held  that, 
even  If  not  recorded  at  once,  it  is  not  void, 
but  becomes  operative,  as  against  creditors 
and  others,  when  it  is  recorded  as  required 
by  law.  It  is  not  easy  to  give  a  definite  mean- 
ing to  the  clause,  "or  to  which  It  may  be  re- 
moved." It  is  evidently  highly  elliptical. 
Something  must  be  supplied.  If  I  am  right 
In  the  position  that  it  cannot  refer  to  a  remov- 
al after  the  mortgage  has  once  been  recorded 
80  as  to  be  in  force  as  against,  creditors  then, 
it  must  refer  to  a  removal  after  the  execution 
of  the  mortgage,  but  before  it  has  been  prop- 
erly recorded.  It  means,  I  think,  simply  this: 
"Or,  if  the  property  has  been  removed  to  an- 
other county,  then  in  the  recorder's  office  of 
that  county."  That  is  to  say,  if  the  property 
has  been  removed  to  another  county  after  the 
execution  of  the  mortgage,  and  before  It  has 
been  recorded  In  the  county  where  the  prop- 
erty was  situated  at  the  time  of  Its  execu- 
tion, then  It  must  be  recorded  in  the  county  to 
which  the  property  has  been  so  removed; 
otherwise,  it  is  void  as  to  creditors  and  subse- 
quent purchasers  and  Incumbrancers  in  good 
faith.  In  this  case  the  property  had  been  re- 
moved to  Tulare  county  before  the  mortgage 
was  recorded  in  Kings  county,  and  the  mort- 
gage had  not  been  recorded  In  Tulare  county 
at  the  time  of  the  levy.  It  was,"  therefore, 
void  aa  to  creditors,  and  Christy  &,  Wise,  It  is 
found,  were  creditors.  It  may  be  added  that 
the  property,  during  the  whole  time,  remained 
in  the  possession  of  the  mortgagor  until  the 
levy.    The  Judgment  is  affirmed. 

We  concur:    HARRISON,  J.;  HENSHAW, 


VAN  PLEBrr,  J.  I  dissent  I  agree  with 
the  construction  of  the  statute  contended  for 
by  plaintiff. 

GAROUTTE,  J.  I  dissent,  and  will  here- 
after express  my  views.     [See  47  Pac.  1093.] 

McFARLAND,  J.  I  concur  In  the  judg- 
ment of  affirmance,  and  in  most  of  the  opin- 
ion of  Mr.  Justice  TEMPLE.  I  do  not  think 
that  a  chattel  mortgage  which  has  never  been 
recorded  in  the  county  where  the  property  was 
situated  at  the  tlate  of  the  recordation  is  good 
Bgaln.st  a  creditor  or  subsequent  purchaser. 
Surely,  the  latter  is  entitled  to  some  reason- 
able opportunity  of  discovering  whether  or 
not  there  is  a  recorded  mortgage  on  property 
which  he  contemplates  buying  or  attaching. 


Upon  Inquiry  he  learns  that  the  property  has 
for  several  weeks  been  in  the  county  where 
It  then  Is,  and  that  there  Is  no  recorded  mort- 
gage In  that  county.  Inquiring  further,  be 
finds  that  the  property  had,  several  weeks  be- 
fore, been  brought  from  another  county, 
where  It  had  been  continuously  for  several 
months  previous  to  that  time,  and  no  mort- 
gage had  been  recorded  there.  He  thus  learns 
that  there  has  been  no  mortgage  recorded  In 
either  county,  and  that  there  then  could  be  no 
valid  recordation  excejit  in  the  county  wha« 
the  property  was  then  situated.  Under  these 
circumstances  he  could.  In  my  opinion,  safely 
proceed  to  purchase  or  attach.  Section  2959  Is 
no  doubt  somewhat  obscure;  but  I  think  It 
Is  Intended  to  provide  for  a  case  where  the 
property  Is  removed  soon  after  the  execution 
of  the  mortgage,  and  before  Its  recordation, 
and  to  declare  that  then  the  recordation  most 
be  in  the  county  to  which  It  has  been  removed, 
—the  county  where  the  property  Is  then  sit- 
uated. Under  appellant's  contention  a  mort- 
gagee might  refrain  from  recording  his  mort- 
gage until  long  after  the  property  had  been  re- 
moved to  a  distant  county,  and  then,  getting 
Information-  of  a  proposed  sale  or  a1;tachment 
where  the  property  then  was,  defeat  It  by  stid- 
denly  recording  his  mortgage  in  the  original 
county.  I  do  not  think  that  the  statute  gives 
countenance  to  such  strategy. 


(B  Cal.  TJnrop.  5S7) 
WARREN  y.  CONNOR  et  al.  (Sac  121.) 
(Supreme  Court  of  California.  Dec.  15,  1S96.) 
Estoppel  in  Pais. 
In  an  action  against  C.  and  her  son  for  ooiif 
version  of  fanning  implemeota  on  a  certain  ranch, 
it  appeared  that  C.  and  her  husband  Bold  audi 
rancli,  and  all  fanning  implements  on  it  to  one 
H.:  that  afterwards  H.  sold  all  the  personal 
property  to  plaintiff)  that  before  the  sale  to 
H.,  the  son  bought  all  the  implements  on  the 
rnnch,  and  farmed  the  land  as  a  tenant;  that 
H.'s  foreman,  in  company  with  the  agent  of  O. 
and  husband,  made  an  inventory  of  the  imple- 
ments on  the  ranch;  that  the  son  did  not  point 
them  out;  that  before  the  transfer  of  the  person- 
al property  the  son  told  H.'s  agent  that  the  im- 
plements were  his,  and  the  agent  knew  he  was 
using  them;  and  that,  at  the  time,  defendants 
were  liring  in  one  of  the  houses  on  the  ranch, 
the  son  being  a  tenant  of  H.  There  was  no 
claim  that  the  son  bad  in  any  manner  misictl  H. 
as  to  the  ownership  of  the  implements.  Held, 
that  the  son  was  not  estopped  from  asserting  bis 
ownership  as  against  H.  or  pUintiCf. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court  Sacramento  coun- 
ty;  A.  P.  Catlln,  Judge. 

Action  of  trover  by  M.  J.  Warren  against 
Sarah  J.  Connor  and  W.  W.  Connor  for  the 
conversion  of  certain  personal  property,  con- 
sisting principally  of  farming  implements, 
tried  to  the  court  without  a  jury,  in  which 
there  was  a  judgment  for  plaintiff.  From  an 
order  denying  their  motion  for  a  new  trial, 
defendants  appeal.    Reversed. 

Hiram  W.  Johnson,  for  appellants.  Arm< 
strong  &  Bruner  and  J.  O.  Ball,  for  respoadi 
ent 
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HAYNBS.  C.  This  appeal  Is  by  the  defend- 
ants from  an  order  denying  their  motion  for 
a  new  trial.  The  action  te  In  trover  for  the 
conversion  of  certain  personal  property,  con- 
sisting principally  of  farming  implements,  of 
the  alleged  value  of  $600.  The  cause  was 
tried  by  the  court  without  a  jury,  and  the 
court  found  that  the  defendants  had  con- 
verted to  their  own  use  certain  specified  por- 
tions of  the  said  property,  of  the  value  of 
$S94.  The  plaintiff  claims  title  to  the  prop- 
erty in  controversy  through  an  alleged  sale 
thereof  by  Thomas  Hovenden  to  her.  This 
property  was  upon  a  large  ranch  containing 
about  3,800  acres,  which  was  formerly  own- 
ed by  George  D.  Connor  and  the  defendant 
Sarah  3.  Connor,  his  wife.  On  December  23, 
1890,  said  George  D.  Oonnor  and  Sarah  J. 
Connor  entered  into  a  contract  with  said 
Hovenden  to  exchange  said  ranch  for  certain 
real  estate  owned  by  Hovenden.  This  con- 
tract provided  that  said  Hovenden  should 
have,  In  addition  to  the  real  estate,  "one- 
fourth  of  all  growing  crops,  and  all  the  farm- 
ing implements  of  every  description  now  up- 
on said  premises,  and  also  the  McClennan 
and  the  Sanders  bam,  with  all  the  hay, 
■traw,  etc.,  therein,  for  the  sum  or  price  of 
$34  per  acre."  The  first  parties  also  agreed 
in  amd  by  said  contract  to  sell  to  Hovenden 
*^batever  hay  is  left  in  the  home  bam  upon 
said  premises  for  the  sum  or  price  of  $10 
per  ton;  also,  160  head  of  cattle,  more  or 
less,  now  upon  said  premises,  at  the  sum  or 
price  of  $15  each."  Oa  Pebmary  17,  1801, 
said  George  D.  Oonnor  and  wife,  by  L.  F. 
Ward,  their  attorney  in  fact,  executed  to 
Hovenden  a  bill  of  sale  of  the  following  de- 
scribed personal  property,  then  on  the  ranch 
known  as  the  "Oonnor  Ranch,"  namely: 
"158  head  of  cattle,  valued  at  $15  each;  27 
bogs  of  219  pounds,  87  hogs  of  100  pounds, 
60  pigs.  In  all  valued  at  $700;  50  tons  hay 
at  $10  each,  valued  at  $500;  70  sacks  of  wheat, 
140  pounds,  at  m,  per  pound,  valued  at  $122; 
also,  all  the  fanning  implements  and  vehi- 
cles, including  wagons,  on  said  ranch  on  the 
23rd  day  of  December,  1880,  together  with 
one-fourth  of  all  growing  crops  upon  said 
tanch,  but  excepting  therefrom  one  covered 
spring  wagon  and  all  buggies,— It  being  the 
Intention  of  this  Instrument  to  carry  into  ef- 
fect a  certain  agreement  made  by  the  above- 
named  parties  of  the  first  part  with  the  party 
of  the  second  part,  and  dated  the  23rd  day 
of  December,  A.  D.  1880."  Mrs.  M.  J.  War- 
ren, the  plaintiff  in  this  action,  claims  title 
to  the  property  in  controversy  under  the  fol- 
lowing Instrument:  "San  Francisco,  October 
19,  1801.  Mra.  M.  J.  Warren  bought  of 
Tbos.  Hovenden  all  the  personal  property  that 
Geo.  D.  Connor  and  Sarah  J.  Oonnor  sold 
me  on  the  Connor  ranch,  Sacramento  county, 
California,  saving  and  excepting  what  was 
delivered  to  late  Mr.  Arthur  Bunster  to  my 
account.  Received  payment  In  full,  ten  dol- 
lars. I  authorize  the  said  Mrs.  M.  3.  Warren, 
wbo  now  lives  on  the  ranch,  to  take  full 
T.47F.no.l — i 


IHissesslon  of  the  property  as  her  own  wher- 
ever she  may  find  it.  Thos.  Hovenden."  The 
defendant  W.  W.  Connor  claims  to  be  the 
owner  of  all  the  property  described  in  the 
findings,  and,  as  to  the  hay,  it  Is  contended 
that  Hovenden  and  his  agent  received  all  the 
hay  mentioned  In  the  contract  and  bill  of  sale 
above  mentioned.  In  relation  to  his  owner- 
ship of  the  farm  implements  in  controversy, 
the  defendant  W.  W.  Connor  testified,  in  sub- 
stance: That,  about  11  years  before  the  trial, 
he  and  his  two  brothers,  George  T.  and  E. 
li.  Connor,  formed  a  co-partnership  under  the 
firm  name  of  Connor  Bros.,  and  for  about 
three  years  thereafter  said  co-partnership 
farmed  a  large  part  of  the  ranch.  That,  at 
the  time  they  commenced  farming,  moat  of 
the  Implements  then  on  the  farm  were  old 
and  neariy  worn  out  That  the  firm  purchas- 
ed farming  Implements  with  their  own  money, 
and  in  their  own  name,  sufficient  to  run  the 
place.  This  co-partnership  continued  for 
about  three  years,  when  the  defendant  W. 
W.  Oonnor  bought  out  the  Interest  of  his 
brothers,  and  he  continued,  to  the  time  of  the 
sale  to  Hovenden,  to  farm  the  land  In  the 
same  manner  as  other  tenants  paying  rent 
therefor.  That  said  Implements  sued  for 
were  purchased  in  part  by  said  co-partner- 
shlpj  and  In  part  by  said  defendant  after  the 
dissolution  of  the  partnership,  and  while  he 
was  farming  the  land  on  his  own  account 
He  specified  the  persons  from  whom  he  pur 
chased  all,  or  nearly  all,  of  the  implements 
Included  In  the  findings  of  the  court,  and  as 
to  these  general  facts  there  is  no  conitradlc- 
tiou  of  his  testimony. 

It  Is  contended,  however,  on  behalf  of  the 
plaintiff,  that  the  defendant  W.  W.  Connor 
had  seen  the  contract  made  by  his  father  and 
mother  with  Hovenden  in  December,  1800, 
and  also  that  he  was  present  when  the  per- 
sonal property  was  delivered  over  to  Arthur 
Bunster,  as  the  agent  of  Hovenden,  and  that 
be  did  not  make  any  objection.  But  whatev- 
er farming  Imt^ements  were  bougnt  by  Ho- 
venden were  bought  In  December,  and  their 
value  was  included  in  the  price  of  the  land, 
and  there  is  no  evidence  that  W.  W.  Connor, 
either  by  representations  or  conduct,  misled 
him  as  to  their  ownership.  Counsel  for  re- 
spondent Is  mistaken  In  saying  that  defend- 
ant W.  W.  Oonnor,  on  bis  cross-examination, 
"said  he  ^gned  the  agreement  containing  the 
clause,  together  with  one-fourth  of  all  the 
growing  crops,  and  all  farming  implements, 
of  whatsoever  description,  now  upon  said 
premises.'  "  At  the  folio  cited  by  counsel,  de- 
fendant was  asked:  "Q.  You  say  you  saw 
that  agreement?  A.  I  did."  Besides,  the  con- 
tract Itself  was  put  In  evidence,  and  It  does 
not  show  such  signature.  The  only  evidence 
touching  any  signature  by  said  defenaanx  oc- 
cuts  In  the  testimony  of  Dalzell,  who  was 
Hovenden's  foreman  on  the  ranch,  Bunster 
being  the  agent  who  received  the  cattle  and 
hogs  that  were  delivered  in  February.  Dal- 
sell  stated  that  he  (W.  W.  Connor)  "pnt  hla 
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uatne  tu  the  signature  of  the  whole  transac- 
tion. I  do  not  know  where  the  paper  is  now 
that  he  signed.  I  tooli  an  inventory,  at  the 
time,  of  all  the  property  that  was  turned 
over,  and  pointed  out  as  the  property  of  Mr. 
Uovenden."  The  witness  gave  no  explana- 
tion as  to  what  paper  it  was  that  was  signed 
by  defendant,  nor  for  what  purpose  It  was 
made.  He  produced  a  book  upon  the  trial  In 
which  he  had  made  an  inventory  of  all  the 
farming  implements,  but  he  did  not  state 
where  they  were,  nor  by  whom,  if  by  any 
one,  they  were  shown  to  htm;  but  in.  his  aftt- 
davit  made  in  reply  to  the  affidavit  of  Mr. 
Ward,  the  attorney  in  fact  of  George  D.  and 
Sarah  J.  Connor,  and  which  was  read  upon 
defendant's  motion  for  a  new  trial,  Dalzell 
said  "that  on  the  13th  day  of  February,  1891, 
this  deponent  was  driven  in  a  buggy  by  said 
L.  F.  Ward  over  the  said  Connor  ranch,  and 
that  while  he  and  said  lu  F.  Ward  were  in 
said  buggy,  as  aforesaid,  tliis  deponent  noted 
down  in  his  pocketbook  the  several  agricul- 
tural implements  lying  in  different  places  on 
said  ranch,  and  made  an  inventory  thereof." 
It  may  I)e  fairly  assumed  that  said  inventray 
was  the  one  produced  on  the  trial,  and  the  cir- 
cumstances under  which  it  was  made  shows 
not  only  that  there  was  no  gathering  up  of 
the  implements  and  formal  delivery  thereof, 
but  that  the  defendant  W.  W.  Connor  did 
not  point  out  the  implements  to  the  witness. 
The  said  defendant  further  testified  that,  at 
the  time  the  bill  of  sale  was  made,  his  father 
had  upon  the  ranch  a  truck  wagon,  a  mow- 
er, one  or  two  single  plows,  two  seed  sow- 
ers, and  a  hay  rake;  that  at  the  time  the 
cattle  and  hogs  were  transferred,  in  February, 
there  was  nothing  said  about  the  farming 
implements;  that  prior  to  said  transfer  he 
had  many  conversations  with  Mr.  Bimster 
about  the  ranch,  and  told  him  that  the  farm- 
ing implements  were  his;  and  that  Bunster 
knew  that  he  was  using  them.  The  evidence 
that  the  farming  implements  in  controversy 
were  purchased  by  and  were  the  property  of 
the  defendant  W.  W.  Connor  at  the  time  the 
contract  of  sale  was  made  with  Hovenden  by 
his  fatlier  is  uncontradicted.  His  father 
could  not,  by  any  contract  he  could  make 
with  Hovenden,  vest  in  him  any  right  or 
title  thereto,  and  the  question,  therefore,  is 
whether  the  defendant  is  estopped  by  his 
conduct  from  asserting  his  ownership  as 
against  Hovenden  or  his  transferee.  There 
is  no  pretense  that  the  defendant  W.  W. 
Connor  was  present  at  the  time  the  contract 
was  made  In  December,  or  in  any  manner 
misled  Hovenden  as  to  the  ownership  of  the 
farming  Implements.  They  were  not  sold  as 
separate  property,  but  were  Included  in  the 
price  paid  for  the  ranch,  while  all  the  other 
personal  projierty  was  purchased  by  Hoven- 
den, as  distinct  from  the  ranch,  at  certain 
specified  prices,  and  that  property  was  not 
delivered  or  paid  for  until  the  number  and 
value  of  the  cattle  and  hogs  were  ascertained. 
In  February.    It  is  true,  the  defendants  were 


still  living  in  one  of  several  bouses  upon  the 
ranch,  but  W.  W.  Connor  was  there  as  the 
tenant  of  Hovenden  of  a  portion  of  the  land, 
cultivating  the  same  upon  shares,  and  using 
said  Implements;  and  Bunster,  the  agent  of 
Hovenden,  and  the  person  to  whom  the  other 
personal  property  was  d^ivered,  was  told 
by  the  defendant,  prior  to  the  execution  of 
the  bill  of  sale,  that  the  fanning  implements 
were  his,  and  this  testimony  given  by  defend- 
ant is  not  contradicted.  All  the  conversations 
with  said  defendant,  testified  to  by  the  plain- 
tiff and  her  son,  occurred  after  plaintlflTs 
purchase  from  Hovenden,  and  his  alleged 
statements  in  those  conversations,  therefore, 
could  not  have  Influenced  her  purchase.  We 
fail  to  find  any  evidence  which  would  Justify 
a  finding  that  W.  W.  Connor  was  estopped 
by  his  conduct  or  declarations  from  asserting 
his  ownership,  either  as  against  Hovenden 
or  the  plaintiff,  as  to  the  farming  implements. 
As  to  the  hay  there  was  a  direct  conflict;  but 
as  the  court  did  not  find  the  value  of  the  hay 
separately,  but  lumped  the  value  of  all  the 
property,  the  Judgment  cannot  be  modified, 
and  a  new  trial  is  therefore  necessary. 

In  view  of  the  conclusion  above  stated,  it 
Is  not  necessary  to  notice  the  affidavits  of 
new  evidence,  and  the  counter  affidavits  filed 
thereto,  further  than  to  say  that  in  our  Judg- 
ment they  strengthened  defendants'  grounds 
for  a  new  trial.  It  should  be  added.  In  view 
of  a  new  trial,  that  the  only  ground  of  the 
alleged  liability  of  the  defendants  is  for  a 
conversion  of  the  property  described  in  the 
complaint.  We  find  in  the  record  no  evi- 
dence of  a  conversion  by  the  defendant  Sarah 
3.  Connor;  and  if,  upon  another  trial,  a  con- 
version should  be  shown  to  have  been  made 
by  only  one  of  the  defendants.  Judgment 
should  be  rendered  in  favor  of  the  other.  The 
Judgment  and  order  appealed  from  should  be 
reversed. 

We  concur:    SEARLS,  C.;  BRITT,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  reversed. 


(lis  Cal.  301) 
THOMPSON  et  al.  v.  WOOD  et  al.      (S.  F. 

386.) 
(Supreme  Court  of  California.     Dec.  15,  1896.) 

EXBOUTORS  AND   ADMINISTRATORS  —  RbsIDENCK  — 

Place  op  Suit— Costs. 

1.  An  executor,  actually  residing  in  another 
county,  nas  no  official  residence  in  the  county  in 
which  his  testator  resided  and  the  will  was  pro- 
bated, for  the  purposes  of  suit. 

2.  In  an  action  agninst  executors,  a  stipulation, 
on  the  part  of  plaintiffs,  waiving  their  claim  for 
costs  against  tne  executors  personally,  is  inop- 
erative, as  against  the  provisions  of  the  statute 
relating  to  costs  as  between  the  executors  and  the 
estate. 

3.  Aa  executor  is  not  a  public  officer,  within 
the  meaning  of  Code  Civ.  Proc.  §  393,  subd.  2, 
relating  to  the  place  of  trial  of  actions  against 
public  officers. 


Digitized  by 


Google 


Cnl.) 


STEPHENS  V.  HAMBLETON. 


51 


Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  C.  B. 
Hebbard,  Judge. 

Action  by  Geneva  S.  Thompson  and  others 
against  Harvey  Wood  and  others,  executors 
of  the  "estate  of  Susan  Scrlbner,  deceased. 
From  an  order  denying  a  motloa  for  change 
of  venue,  defendants  appeal.    Reversed. 

Reddlck  &  Sollnsky  and  Sullivan  &  Sulli- 
van, for  appellants.  W.  W.  Foote,  T.  0. 
Coogan,  and  J.  J.  Lerman,  for  respondents. 

TBMPLE,  J.  This  is  an  appeal  from  an 
order  refusing  to  grant  a  change  of  venue 
from  the  city  and  county  of  San  Francisco 
to  the  coun^  of  Calaveras.  The  action  is 
brought  to  obtain  a  money  Judgment  against 
the  defendants,  as  executors  of  the  last  will 
and  testament  of  Susan  Scribner,  on  account 
of  moneys  alleged  to  have  been  received  by 
the  testatrix  In  her  lifetime.  Susan  Scribner 
was  a  resident  of  San  Francisco  at  the  time 
of  her  death.  Her  will  was  probated  there, 
and  her  estate  is  now  being  administered 
there.  Notice  to  creditors  was  there  publish- 
ed, and  in  the  notice  a  place  is  designated  in 
San  Francisco  for  the  presentation  of  claims. 
The  executors,  defendants,  however,  all  re- 
side In  Calaveras  county,  and  made  the  mo- 
tion for  the  change  of  venue  to  that  county. 
The  motion  was  made  at  the  proper  time 
and  in  the  mode  prescribed,  and  no  counter 
motion  was  made  that  the  case  be  retained 
for  the  convenience  of  witnesses,  nor  were 
any  facts  shown  in  reply  except  those  above 
stated.  The  motion  should  have  been  grant- 
ed, as  the  case  made  by  appellants  Is  clearly 
within  the  section  alluded  to. 

The  respondent  makes  two  points  in  answer 
to  appellants'  claim: 

1.  He  says  that  the  official  residence  of 
the  defendants  is  in  San  B^ncisco.  The 
statute  has  not  designated  any  official  resi- 
dence for  executors,  and  they  are  not  public 
officers  within  the  meaning  of  subdivision  2 
of  section  393,  Code  Civ.  Proc.  It  is  said 
they  are  but  representatives  of  the  decea.sed. 
The  executors  are  in  a  sense  trustees,  but 
not  of  the  testatrix,  who  has  no  longer  trustee 
or  representative,  but  for  the  beneficiaries 
under  the  will  and  the  heirs  and  creditors. 
No  rule  of  law  with  which  I  am  acquainted 
gives  countenance  to  the  idea  that  there  is 
an  official  residence  for  an  executor.  In  some 
states  the  venue  of  actions  Is  specially  de- 
clared to  be  where  it  would  have  been  neces- 
sary to  sue  the  deceased.  We  have  no  such 
law.  At  common  law  the  executor  was  sued, 
In  transitory  actions,  where  he  resided. 

2.  At  the  hearing  the  respondents  waived 
their  claim  for  costs  against  the  executors 
personally,  and  agreed  to  look  to  the  estate 
alone  for  them.  ■  In  certain  cases  the  execu- 
tors may  be  held  personally  for  costs.  The 
plaintiffs  have  nothing  to  do  with  this,  and 
cannot  control  the  matter  as  between  the  es- 
tate  and    the    executors.    But    this    would 


make  no  difference.  It  Is  the  executors  who 
must  defend  the  action,  and  they  are  re- 
sponsible for  a  proper  defense. 

In  no  one  feature  does  the  case  resemble 
Sayward  v.  Houghton,  82  Cal.  629,  23  Pac. 
120.  There  the  bank  had  not  only  no  Inter- 
est, but  there  was  no  reason  why  it  should 
appear  in  the  action  at  all.  Here  the  execu- 
tors were  the  real  defendants,  and  the  per- 
sons who  are  inconvenienced  by  being  com- 
pelled to  defend  In  a  county  which  is  not 
that  of  their  residence.  It  is  a  matter  en- 
tirely of  statutory  control,  and  the  meaning 
of  the  Code  provisions  cannot  be  mistaken. 
The  order  is  reversed,  and  the  cause  re- 
manded. 

We  concur:  McFARI/AND,  J.;  HEN- 
SHAW,  J. 


(5  Cal.  Unrep.  643) 
STEPHENS  et  al.  v.  HAMBLETON  et  aL 
(Sac.  165.) 

(Supreme  Court  of  California.  Dec.  15,  1S96.) 
Ejectment— Motion  fok  Nonsuit. 
In  ejectment,  defendant's  motion  for  a  non- 
suit is  properly  denied  where  it  appears  that 
plaintiffs  Ijought  the  property  from  its  owner, 
and  took  a  bond  for  deed,  under  which  they  en- 
tered into  and  held  possession  of  the  property, 
claiming  title  thereto  for  more  than  two  years 
before  defendants  entered  and  ousted  them. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Yolo  county;  W. 
C.  Van  Fleet,  .Tudge. 

Action  of  ejectment  by  B.  H.  Stephens,  ad- 
ministrator, etc.,  of  P.  H.  White,  deceased, 
and  others,  against  J.  W.  Hambleton  and 
others.  From  a  judgment  in  favor  of  plain- 
tiffs, and  an  order  refusing  a  new  trial,  de- 
fendants appeal.    Affirmed. 

R.  Clark,  for  appellants.  F.  E.  Baker  and 
Oaig  &  Hawkins,  for  respondents. 

BELCHER,  C.  This  is  an  action  of  eject- 
ment to  recover  possession  of  a  strip  of  land, 
containing  25t/B  acres.  It  appears  that  plain- 
tiffs and  defendants  own  adjoining  tracts  of 
land  In  Yolo  county,  plaintiffs'  tract  lying 
north  of  defendants'  tract.  The  strip  In  con- 
troversy extends  along  the  dividing  line  of 
the  said  tracts  from  the  east  to  the  west  side 
thereof,  and  is  claimed  by  both  parties.  The 
question  is  as  to  the  true  location  of  this  di- 
viding line.  The  case  was  tried  by  the  court 
without  a  jury,  and  the  findings  upon  all  the 
issues  were  in  favor  of  the  plaintiffs.  The 
judgment  was  that  the  plaintiffs  recover  pos- 
session of  the  said  strip  of  land,  and  dam- 
ages, in  the  sum  of  $475,  sustained  by  plain- 
tiffs by  reason  of  the  wrongful  detention 
thereof.  From  this  judgment,  and  an  order 
refusing  a  new  trial,  defendants  appeal. 

1.  The  court  did  not  err  in  denying  defend- 
ants' motion  for  nonsuit.  All  of  the  deeds  of- 
fered in  evidence  by  plaintiffs  were  admitted 
without  objection  by  defendants.   Copies  of 
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the  deeds  arc  not  set  out,  but  most,  If  not  all, 
of  them  bad  been  recorded,  and,  presumably, 
they  were  properly  executed,  acknowledged, 
and  certified,  so  as  to  entitle  them  to  record. 
The  fact  that  plaintiffs  bought  the  property 
from  its  owner,  and  took  a  bond  for  a  deed, 
under  which  they  entered  Into  and  held  pos- 
session of  the  property,  claiming  title  there- 
to, for  more  than  two  years  before  defend- 
ants entered  and  ousted  them,  was  sufficient 
to  enable  them  to  maintain  the  action.  Prior 
possession  alone,  as  against  a  mere  intruder, 
is  sufficient  to  support  an  action  of  eject- 
ment. Potter  V.  Knowles,  5  Cal.  88;  Leonard 
V.  Flynn,  89  CaL  543,  26  Pac.  1099;  Shana- 
han  V.  Tomllnson,  103  Cal.  89,  36  Pac.  1009. 

2.  It  is  claimed  that  the  findings  were  not 
justified  by  the  evidence.  It  is  true  the  evi- 
dence was  conflicting  in  many  respects,  but 
there  was  evidence  sufficient,  in  our  opinion, 
to  justify  aU  of  the  findings.  The  judgment 
cannot,  therefore,  be  disturbed  on  this  ground. 

3.  It  is  also  claimed  that  the  court  erred 
in  admitting  certain  evidence  over  the  objec- 
tion of  defendants,  and  in  refusing  to  strike 
out,  on  their  motion,  certain  evidence  given. 
In  our  opinion  the  record  discloses  no  material 
error  In  any  of  the  rulings  complained  of. 
Each  of  the  said  rulings  appears  to  have  been 
justified  and  proper.  The  damages  awarded 
were  authorized  by  the  pleadings,  evidence, 
and  findings.  The  judgment  and  order  ap- 
pealed from  should  be  affirmed. 

We  concur:    HAYNES,  C;  SEARLS,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  ordCT 
appealed  from  are  affirmed. 


(lis  Cal.  330) 

MARSHALL  et  al.  v.  FARMERS'  BANK  OF 

FRESNO.     (No.  18,448.) 
(Supreme  Court  of  California.    Dec.  17,  1896.) 

Purchase  of  Lands— Notice  of  Tbost. 

Under  Pol.  Code,  §  3519,  requiring  the  reg- 
ister to  prepare  a  patent  on  smrender  of  the 
certificate  of  purchase  by  the  person  entitled  to  it, 
and  to  certify  to  the  governor  that  the  party 
named  in  the  prepared  patent  ia  entitled  to  it. 
a  purchaser  from  one  to  whom  a  patent  is  issued 
absolutely  on  such  a  certificate  of  the  register 
ia  not  chargpable  with  notice  that  the  certificate 
of  purchase  had  been  transferred  to  the  patentee 
merely  as  an  attorney.    42  Pac.  418,  affirmed. 

In  bank.  For  opinion  In  department,  see 
42  Pac.  418.    Reversed. 

PER  CURIAM  (BEATTY,  O.  J.,  not  par- 
ticipating). Upon  further  consideration  of 
this  cause  in  bank,  we  adhere  to  the  views 
expressed  in  the  opinion  tiled  in  department 
1  (42  Pac.  418),  and,  for  the  reasons  therein 
given,  the  judgment  and  order  denying  de- 
fendant's motion  for  a  new  trial  are  reversed. 

TEMPLE,  J.,  being  disqualified,  did  not 
participate  in  this  decision. 


(5  Cal.  Unrep.  6U) 

BYXBEE  V.  DBWfiY.    (Sac.  86.) 

(Supreme  Court  of  California.     Dec.  15,  1886.) 

Rkplevik  —  Answer  —  SuFriciiNor  or  Dini^i. — 
Sale— Cbaxoe  of  Possesaion. 

1.  A  complaint  alleged  that  plaintiff  was  the  ' 
owner  and  entitled  to  the  possession  of  certain 
personal  property  taken  by  defendant.  The  an- 
swer denied  that  plaintiff  was  "the  owner  in  poa- 
session  and  entitled  to  the  possession"  of  the 
property,  and  alleged  that  defendant  was,  and  had 
been  for  a  long  time,  the  owner  and  in  the  pos- 
session of  the  property.  Beld,  that  the  affirma- 
tive averment  was  sufficient  to  negative  the  al- 
legation that  plaintifi  was  entitled  to  the  posses- 
sion. 

2.  Defendant  purchased  of  a  debtor  a  number 
of  raisin  trays  in  payment  of  a  debt  The  trays 
were  not  removed  from  the  shed  op  the  debtor's 
farm  where  they  were  stored,  but  defendant  wrote 
his  name  on  a  large  number  of  them,  and  kept  a 
man  continuously  at "  the  debtor's  house  to  look 
after  the  trays.  Hdd,  that  there  was  no  such 
open  and  continuous  change  of  possession  as 
would  render  the  alleged  purchase  valid  as 
against  execution  creditors  of  the  vendor. 

McFarland,  J.,  dissenting. 

In  bonk.  Appeal  from  superior  court,  Fres- 
no county;  Stanton  L.  Carter,  Judge. 

Action  by  J.  O.  Byxbee  against  Henry 
Dewey.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed. 


.  L.  L.  Cory,  for  appellant 
respondent 


W.  D.  Grady,  for 


PER  CURIAM.  The  plaintiff  brought  thto 
action  to  recover  the  possession  or  value  of 
11,000  raisin  traya,  more  or  less.  The  caae 
was  tried  before  a  jury,  and  the  verdict  and 
judgment  were  in  favor  of  defendant  The 
plaintiff  moved  for  a  new  trial,  which  was 
denied,  and  has  appealed  from  the  Jadgment 
and  order  denying  his  motion. 

Two  propositions  are  relied  upon  and  urged 
as  grounds  for  a  reversal.  They  are:  (1) 
That  the  denials  in  defendant's  answer  were 
not  sufficient  to  raise  an  issue  as  to  plaintilTs 
right  to  recover  possession  of  the  property 
sued  for;  (2)  that  the  purchase  of  the  said 
property  by  defendant  was  not  accompanied 
by  an  immediate  delivery,  and  followed  by  an 
actual  and  continued  possession  thereof,  as  re- 
quired by  section  3440  of  the  Civil  Code,  and 
hence  it  was  subject  to  seizure  by  a  credittv 
of  the  seller.  The  complaint  alleges  that  on 
the  24th  day  of  June,  1893,  the  plaintiff  was 
the  owner  and  entitled  to  the  possession  of  the 
personal  property  before  mentioned,  and  that 
on  said  day  the  defendant  without  the  con- 
sent and  against  the  will  of  the  plaintiff,  took 
said  property  from  the  possession  of  plaintiff 
and  still  retains  the  same.  The  answo:  "de- 
nies that  heretofore,  to  wit  on  or  about  the 
24th  day  of  June,  1893,  plaintiff  was  the  own- 
er, in  the  possession,  and  entitled  to  the  poe- 
session"  of  the  personal  property  described  In 
the  complaint,  and  further  "denies  that  here- 
tofore, to  wit  on  or  about  .the  24th  day  of 
June,  1803,  the  said  defendant  without  the 
consent  of  plaintiff  and  against  his  wUl,  took 
the  said  trays  from  plaintiff's  possession,  and 
still  withholds  the  same,"  and  alleges  "-'that 
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said  trays  were  at  said  time,  and  for  a  long 
time  prior  thereto,  the  property  of  the  defend- 
ant and  In  his  possession."  And  It  further  al- 
leges, in  a  separate  answer,  and  by  way  of 
cross  complaint,  that  on  oi  about  the  Ist  day 
of  March,  1803,  the  defendant  purchased  the 
said  trays  from  one  William  Applegarth,  and 
thereupon  took  possession  thereof,  and  ever 
since  has  been  In  the  continuous  possession  of 
said  property. 

It  Is  argued,  for  appellant,  that  the  denials 
In  the  answer  are  conjunctively  stated,  and 
are  therefore  evasive  and  Insufficient,  and 
that.  In  effect,  there  Is  no  denial  of  the  aver- 
ment that  plaintiff  was  entitled  to  the  posses- 
sion of  the  proi)erty.  The  answer  was  not 
well  drawn,  but  It  must  all  be  read  together, 
and,  when  so  read,  we  think  It  must  be  held 
sufficient.  The  affirmative  averment  that  the 
trays  were,  and  for  a  long  time  had  been,  the 
property  of  defendant,  and  In  his  possession, 
was  sufficient  to  negative  the  averments  of 
the  complaint  as  to  plaintiff's  ownership  and 
right  of  possession.  "It  Is  not  essential  that 
a  traverse  should  be  expressed  In  neg^atlve 
words.  The  averment  In  the  answer  of  the 
contrary  of  what  Is  alleged  In  the  complaint 
has  beeti  held  to  be  equivalent  to  a  denial." 
Perkins  v.  Brock.  80  Cal.  320,  22  Pac.  194; 
Miller  V.  Brigham,  50  Cal.  615. 

As  to  the  second  proposition,  section  3440  of 
the  Civil  Code  provides:  "Every  transfer  of 
personal  property  •  •  •  Is  conclusively 
presumed.  If  made  by  a  person  having  at  the 
time  the  possession  or  control  of  the  property, 
and  not  accompanied  by  an  Immediate  deliv- 
ery, and  followed  by  an  actual  and  continued 
change  of  possession  of  the  things  transferred, 
to  be  fraudulent,  and  therefore  void,  against 
those  who  are  his  creditors  while  he  remains 
In  possession,"  etc.  The  rule  declared  by  this 
section  was  not  new  In  this  state  when  the 
Codes  were  adopted.  Substantially  the  same 
provision  was  found  in  the  statute  of  frauds 
in  18C0,  when  the  case  of  Stevens  v.  Irwin, 
15  Cal.  503,  was  decided.  In  that  case  the 
court.  In  construing  the  meaning  of  the  stat- 
ute, said:  "The  delivery  must  be  made  of  the 
4)roi)erty.  The  vendee  must  take  the  actual 
possession.  That  possession  must  be  open 
and  unequivocal,  carrying  with  It  the  usual 
marks  and  indications  of  ownership  by  the 
vendee.  It  must  be  such  as  to  give  evidence 
to  the  world  of  the  claims  of  the  new  owner. 
He  must.  In  other  words,  be  In  the  usual  rela- 
tion to  the  property  which  owners  of  goods  oc- 
cupy to  their  property.  This  possession  must 
be  continuous;  not  taken  to  be  surrendered 
back  again;  not  formal,  but  substantial.  But 
It  need  not  necessarily  continue  Indefinitely, 
when  It  Is  bona  fide  and  openly  taken,  and  Is 
kept  for  such  a  length  of  time  as  to  give  gen- 
eral advertisement  to  the  status  of  the  prop- 
erty and  the  claim  to  It  by  the  vendee."  And 
In  Cahoon  v.  Marshall,  25  Cal.  198,  the  court, 
speaking  of  the  same  statute,  said:  "What 
constitutes  an  actual  change  of  the  possession 
of  i>ersonal  property,  as  distinguished  from 


that  which  by  mere  Intendment  of  law  fol- 
lows the  transfer  of  title.  Is  not  of  difficult 
solution.  It  Is  an  open,  visible  change,  mani- 
fested by  such  outward  signs  as  render  It  evi- 
dent that  the  possession  of  the  vendor  has 
wholly  ceased."  Since  the  above-mentioned 
decisions  were  rendered  there  have  been  nu- 
merous other  decisions  by  this  court  to  the 
same  effect,  and  the  rule  Is  now  firmly  estab- 
lished that  to  constitute  such  a  change  of  pos- 
session of  personal  property  as  will  make  the 
transfer  valid  against  creditors  of  the  vendor, 
there  must  be  such  a  change  of  the  apparent 
custody  of  the  property  as  to  Indicate  to  the 
world  that  a  change  of  ownership  has  taken 
place,  and  to  put  one  dealing  with  the  vendor 
with  respect  to  the  property  upon  Inquiry  as 
to  Its  ownership. 

The  question,  then.  Is,  was  there  such  a 
change  of  possession  of  the  trays  in  contro- 
versy as  was  required  to  make  a  valid  trans- 
fer thereof  as  against  a  creditor  of  the  for- 
mer owner?  For  the  plaintifiC  it  was  proved 
that  he  purchased  the  trays  on  June  8,  1893, 
at  a  sale  thereof  made  by  the  sheriff  under 
and  by  virtue  of  a  writ  of  execution  issued  on 
a  judgment  recovered  by  one  Yancey  against 
William  Applegarth  In  the  superior  court  of 
Fresno  county,  and  that  the  trays  were  then 
stored  in  a  dry  house  and  shed  situated  on 
a  place  occupied  by  Applegarth,  about  six 
miles  west  of  Fresno.  For  the  defendant 
Mr.  Applegarth  testiiied:  "I  sold  the  trays  as 
they  laid  in  the  shed  and  dry  house  to  Henry 
Dewey  on  the  25th  day  of  February.  At  the 
time  of  the  sale  I  went  with  Mr.  Dewey  to 
the  shed,  and  I  said,  There  Is  your  trays  and 
your  sweat  boxes,'  and  that  was,  I  presume, 
all  the  actual  delivery  that  was  made.  I 
don't  know  that  Mr.  Dewey  did  anything  aft- 
er that  In  reference  to  the  trays.  He  stayed 
In  the  shed  awhile,  but  went  back  to  the 
house.  I  do  not  know  of  anything  else  being 
done.  I  owed  Mr.  Dewey  a  debt,  and  he 
said  he  wanted  a  settlement,  and  I  sold  him 
the  trays.  At  that  time  I  did  not  expect  to 
have  any  opportunity  to  use  the  trays.  I 
did  nothing  with  the  trays  after  the  sale.  I 
put  Mr.  Dewey  In  charge  of  them  when  I 
sold  them  to  him.  After  the  sale  his  son 
Charles  came  there,  and,  as  I  understood, 
was  in  charge.  He  stayed  there  until  the 
property  was  sold,  and  I  had  no  more  control 
of  the  property,  and  then  he  went  away. 
The  trays  remained  there  just  the  same  as 
they  did  before  and  up  to  the  time  of  the  ex- 
ecution, and  Mr.  Dewey  never  attempted  to 
take  any  of  them  away.  I  never  saw  him  at- 
tempt to  take  any  of  them  away.  A  while 
after  I  sold  them  I  noticed  there  was  a  writ- 
ing on  some  of  them.  Some  of  them  had  'H. 
Dewey,'  and  some  of  them  "H.  Dewey's  trays.' 
I  live  In  the  house  on  the  place  where  the 
trays  were.  I  cultivated  and  took  care  of  a 
part  of  the  place.  Where  the  trays  are  there 
Is  no  cultivation.  I  exercised  the  same  acts 
of  ownership  over  the  place  as  I  did  before. 
I  lived  there  the  same  as  before.     Mr.  Dew- 
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ey's  son  came  over  there  and  did  some  work 
for  me.  He  told  me  he  was  going  to  take 
charge  of  the  trays.  He  ate  and  slept  In  my 
house,  and  was  around  the  place  generally 
during  the  day.  He  didn't  stay  near  the 
trays  any  more  than  1  did.  There  was  noth- 
ing to  Indicate  to  anybody  passing  there  that 
he  was  in  possession  of  the  trays  any  more 
than  I  was."  The  defendant  testified  that  he 
Ured  in  Riyerdale,  and.  was  a  yineyardlst,  and 
that  be  bought  the  trays  of  Mr.  Applegarth  in 
February.  1803.  "They  were  in  Mr.  Apple- 
garth's  shed  at  the  time  I  purchased  them. 
After  the  purchase,  in  the  first  place,  I  mark- 
ed them  with  a  pencil,— wrote  my  name  on 
the  outside  of  them;  and  in  a  few  days  I 
sent  a  man  over  there  to  take  possession  of 
them.  It  was  high  water  at  our  place,  so 
that  I  could  not  haul  them  away.  The  road 
was  all  under  water,  and  I  sent  a  man  over 
there,  and  be  stayed  there  about  a  month. 

•  •  »  I  had  two  different  men  there,  and  I 
was  there  most  of  the  time.  I  continued  to 
hold  this  property,  and,  when  they  were  go- 
ing to  take  them  away,  I  went  over  and  nail- 
ed them  up.  I  was  there  when  they  came 
after  them,  and  prevented  It  I  was  pre- 
vented from  hauling  them  away  at  the  time 
I  purchased  them  because  there  was  high 
water  in  our  district  There  was  two  miles 
of  water,  and  it  was  impassable  for  heavy 
teams  pretty  near  from  the  time  I  bought 
these  trays  until  after  they  were  seized,  so 
that   I   could   not   haul   those   trays   away. 

*  *  *  I  had  my  son  there  to  watch  and  keep 
the  trays.  My  son  Charles  went  there  first. 
He  stayed'  there,  probably  a  month,  in  posses- 
sion of  the  trays  after  I  purchased  them.  I 
then  sent  John  Dewey,  who  was  there  the 
balance  of  the  time.  •  •  •  The  trays  at 
that  time  (when  the  bill  of  sale  was  made) 
were  all  piled  up  in  the  shed  and  outside  of 
the  shed.  They  were  In  the  same  position 
there,  piled  there,  when  the  execution  was 
levied  as  when  the  bill  of  sale  was  made.  I 
had  not  removed  any  of  them.  I  couldn't 
There  was  no  flood  around  the  trays.  They 
could  haver  been  moved  from  there,  but  that 
would  have  been  a  big  expense.  There  was 
no  difficulty  about  moving  the  trays,  but  cost 
a  good  deal  of  money.  It  would  have  cost  to 
take  them  to  Riverside.  I  would  have  to 
take  them  there.  It  was  a  question  of  flood. 
I  was  not  going  to  move  them  four  or  Ave 
times  and  wear  them  out  •  •  •  These 
trays  were  stacked  in  the  dry  house,  most  of 
them  Inside,  and  about  400  outside.  I  mark- 
ed them  by  writing  my  name  on  them  in  lead 
pencil,— 'H.  Dewey,'— 200  or  300  of  them; 
wrote  on  the  edge  of  the  trays.  My  son  and 
I  did  that  two  or  three  days  after  the  pur- 
chase." J.  O.  Dewey  testified  for  defendant 
as  follows:  "I  am  acquainted  with  the  trays. 
On  the  2d  of  March  I  w:ent  with  father,  and 
bs  suneiulered  the  note,  and  marked  the  trays 


with  the  name  of  'H.  Dewey,'— marked  about 
four  hundred  trays.  There  were  two  rows 
of  trays  in  the  shed.  The  front  row  was  in 
view,  and  I  should  think  we  marked  about 
every  fourth  or  fifth  tray  with  the  name  of 
'H.  Dewey,'  and  the  same  was  true  of  the 
trays  you  could  see  In  opening  the  doore.  The 
ends  of  the  trays  presented  themselves  to 
view.  One  side  there  was  not  so  many,  but 
only  the  edges  of  the  trays,  and  I  think  we 
marked  those  pretty  thoroughly.  I  saw  the 
note  surrendered  to  William  Applegarth.  I 
was  there  off  and  on  for  a  week  or  two.  Fa- 
ther told  me  to  Just  keep  a  lookout  for  the 
trays.  My  brother  came  about  the  5th  or 
6th  of  April.  I  was  there  once.  If  not  twice, 
when  my  brother  was  there  continuously  as 
keeper  of  the  trays.  ♦  •  •  I  went  away 
one  day,  and  came  back  the  next  day,  and  I 
was  there  until  the  day  l)efore  they  were 
seized.  I  had  some  business  to  do  up  at 
Plainsburg,  and  when  I  came  back  I  found  I 
had  left  the  day  before  they  said  the  officer 
came  and  seized  the  stuff.  *  *  *  I  had  an 
understanding  with  my  father  that  I  was 
there  in  chargie  of  the  trays,  and  I  was  there 
off  and  on  until '  the  day  before  they  were 
seized.  In  reference  to  the  trays,  I  watched 
them  to  see  that  no  one  touched  or  moved 
them  off.  •  *  •  The  roads  on  the  2d  of 
March  were  not  bad,  but  the  water  was  ris- 
ing, and  it  raised  afterwards.  It  was  a  week 
or  ten  days  before  the  water  got  up.  It  then 
went  over  the  road  and  washed  It  out  We 
could  always  go  by  a  spring  wagon.  It  was 
some  time  In  June  before  we  could  haul 
loads.  I  was  there  to  see  after  the  trays,  and 
saw  that  no  one  touched  them.  Mr.  Apple- 
garth lived  there  In  the  house.  I  lived  la 
the  house,  too.  I  had  control,  and  he  didn't 
I  watched  the  trays,  and  saw  that  nobody 
tried  to  move  them.  A  person  passing  along 
the  road  would  not  see  me  In  charge.  •  •  • 
There  was  nothing  to  indicate  to  any  one  that 
there  had  been  a  sale  or  delivery  of  the  trays, 
unless  they  came  and  asked  attout  it  The 
writing  on  the  trays  would  have  Indicated  a 
change  of  possession,  and  that  was  the  only 
difference  there  was  after  the  sale  and  before^ 
On  March  Ist  the  roads  were  good.  The 
water  was  rising  at  the  time." 

The  above  was.  In  substance,  all  of  the  tes- 
timony bearing  upon  tlie  question  in  hand, 
and  it  was  not,  as  it  seems  to  us,  sufficient  to 
Justify  the  verdict  It  did  not  show  such  an 
Immediate  delivery  and  subsequent  actual 
and  continued  change  of  possession  as  is  re- 
quired by  the  statute  to  make  a  transfer  of 
personal  property  valid  against  creditors  of 
the  vendor.  The  Judgment  and  order  appeal- 
ed from  are  reversed,  and  the  cause  remand- 
ed for  a  new  trial. 

McFARLAND,  J.  I  dissent  I  think  that 
the  Judgment  should  be  affirmed. 
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(U6  Cal.  372) 

Ex  parte  BC-^EN.     (Cr.  165.) 
(Supreme  Court  of  California.     Dec.  17,  1896.) 

MCNICIPAL     CORPOBATIONS  —  CEMETEKIES  —  PRE- 
SCRIBED Districts— Validity  of  Ordinance. 

1.  Where  the  burial  of  a  human  body  with- 
in a  prescribed  district  is  prohibited  by  ordi- 
nance, and  the  sale  or  purchase  of  a  lot  therein 
for  burial  purposes  is  made  a  misdemeanor,  such 
sale  or  purchase  cannot  be  made  the  basis  of  a 
misdemeanor  till  the  offense  of  such  burial  has 
been  committed. 

2.  The  ordinance  of  the  city  and  county  of  San 
Francisco  prohibiting  the  further  purchase  of  lots 
for  burial  purposes  within  such  city  and  county, 
also  providing  for  further  burials  only  in  lots 
theretofore  acquired  by  persons  or  associations  for 
burial  purposes,  is  invalid,  because,  so  long  as 
burials  are  permitted  in  a  prescribed  district,  the 
privilege  cannot  be  limited  to  one  class  of  citi- 
zens, and  denied  to  another  class  within  the  same 
district. 

McFarland,  J.,  dissenting. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco. 

Habeas  corpus  proceedings  on  the  petition 
of  one  Bohen,  to"  test  the  validity  of  an  ordi- 
nance for  whose  violation  he  was  convicted. 
Ordinance  held  invalid,  and  the  prisoner  dis- 
charged. 

E.  S.  PlUsbury,  for  petitioner.  Harry  T. 
Creswell,  for  respondent. 

HARRISON,  J.     The   petitioner   was  con- 
victed of  violating  an  ordinance  of  t^e  city 
and  county  of  San  Francisco,  and  has  sued 
out  a  writ  'of  habeas  corpus  for  the  purpose 
of  testing  the  validity  of  the  ordinance.    The 
ordinance  Is  as  follows: 
"Order  No.  2950.    Prohibiting  the  further  pur- 
chase of  lots  for  burial  purposes  within  the 
city  and  county  of  San  Francisco;  also 
providing  tor  further  biu-ials  being  made 
only  in  lots  heretofore  acquhred  by  persons 
or  associations  for  burial  pm^oses. 
"Whereas,  the  unlimited  burial  of  the  dead 
within  the  city  and  county  of  San  Francisco 
is  dangerous  to  life  and  detrimental  to  the 
public    health;   and,    whereas,    the    right    of 
those  persons  or  associations  who  have  al- 
ready purchased  lots  or  plots  for  their  own 
use  or  for  the  use  of  their  families  or  mem- 
bers in  the  cemeteries  In  the  city  and  county 
of  San  Francisco  should  be  recognized:    Now, 
therefore,' the  people  of  the  city  and  county 
of  San  Francisco  do  ordain  as  follows: 

"Section  1.  It  shall  be  unlawful,  after  the 
passage  of  this  order,  for  any  person,  associa- 
tion or  corporation  to  hereafter,  within  the 
limits  of  the  city  and  cotmty  of  San  Francisco, 
purchase,  acquire,  sell,  lease  or  in  any  other 
manner  dispose  of,  or  make  available,  any 
land  situated  therein  for  the  purpose  of  in- 
terring any  human  body,  or  any  portion  of 
any  human  body.  Nor  shall  any  interment 
of  any  human  body  be  made  except  In  such 
lots  or  plots  as  may  have  been  already  pur- 
chased by  persons,  associations  or  corpora- 
tions for  their  own  use,  or  the  use  of  their 
families  or  members;   provided,  the  said  lots 


shall  not  be  used  for  general  Interment  pur- 
poses." 

Section  2  makes  a  violation  of  the  ordinance 
a  misdemeanor,  and  prescribes  the  penalty 
therefor. 

The  Odd  Fellows'  Cemetery  Association  was 
incorporated  In  1865,  under  the  act  of  the  leg- 
islature entitled  "An  act  to  authorize  the  In- 
corporation of  rural  cemetery  associations" 
(St.  1859,  p.  281);  and  the  petitioner  Is  the 
president  of  the  corporation,  and  the  offense 
with  which  he  is  charged  Is  that  as  such 
president  he  executed  a  deed  of  conveyance 
of  a  lot  of  land  within  the  tract  of  the  cem- 
eteiy,  that  had  been  sold  by  the  association, 
and  'thereby  aided  and  abetted  In  the  viola- 
tion of  the  ordinance.  The  validity  of  the 
ordinance  Is  maintained  on  behalf  of  the  peo- 
ple, upon  the  right  of  the  municipality,  when 
authorized  thereto  by  the  legislatiu'e,  to  re- 
strict or  prohibit  burials  within  its  limits,  or 
within  certain  districts  therein,  and  is  resist- 
ed upon  the  ground  that  in  the  present  case 
such  authority  has  not  been  conferred  upon 
the  municipality,  and  also  that  the  ordinance 
under  consideration  Is  unreasonable,  by  rea- 
son of  not  behig  operative  upon  all  citizens 
alike. 

By  the  act  of  April  25,  1863  (St.  1863,  p. 
540),  the  board  of  supervisors  of  San  Fran- 
cisco have  power  by  ordinance  "to  make  all 
regulations  which  may  be  necessary  or  expe- 
dient for  the  preservation  of  the  public  health 
and  the  prevention  of  contagious  diseases." 
It  may  be  conceded  that,  imder  the  authority 
thus  given,  the  city,  of  San  Francisco  could 
pass  an  ordinance  prohibiting  burials  of  the 
dead  within  certain  portions  of  the  city;  but 
the  power  of  the  legislature  to  prohibit  btu:i- 
als  in  the  entire  dty,  as  well  as  the  power  of 
the  city  to  pass  ordinances  therefor,  are  ques- 
tions not  presented  for  consideration  In  deter- 
mining the  'validity  or  effect  of  the  ordinance 
under  which  the  petitioner  was  convicted. 
This  ordinance  does  not  prohibit  burials  with- 
in the  city,  or  within  any  designated  district 
of  the  city,  nor  does  it  prohibit  burials  within 
the  cemetery  of  which  the  petitioner  is  presi- 
dent. On  the  contrary,  there  Is,  by  the 
terms  of  the  ordinance  Itself,  an  express  sanc- 
tion of  the  right  of  those  who  have  purchased 
lots  for  the  purjwses  of  burial  in  any  por- 
tion of  the  city,  to  continue  to  bury  human 
bodies  therein  until  the  capacity  of  the  lots 
Is  exhausted;  and  it  appears  In  this  case  that 
in  the  Odd  Fellows'  Ometery  alone  these  lots 
wUl  allow  the  mterment  of  upward  of  18,000 
bodies,  In  addition  to  those  already  buried 
there,  while  the  capacity  of  the  unsold  lots 
within  the  same  cemetery  is  sufficient  for 
only  3,600  bodies.  There  Is  no  restriction  in 
the  ordinance  upon  the  persons  whose  bodies 
may  be  buried  within  these  lots  that  have 
been  sold,  except  that  the  lots  shall  not  be 
used  for  "general"  interment  purposes;  and 
under  section  613  of  the  Civil  Code  the  owner 
of  a  lot  may  consent  to  the  burial  therein 
of  one  who  had  no  interest  In  the  lot.    By 
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the  terms  of  the  ordinance,  also,  burials  are 
permitted  of  any  member  of  a  corporation  or 
association  that  has  purchased  a  lot  within 
either  of  the  cemeteries  of  the  city,  irrespect- 
ive of  the  size  of  the  lot  or  the  number  of 
such  members,  so  long  as  there  shall  be  space 
within  the  lots  for  such  builals.  The  effect 
of  the  ordinance  is,  therefore,  in  no  respect 
to  prohibit  burials,  but  simply  to  limit  the 
right  to  those  who  have  been  fortunate  enough 
to  secure  a  lot  therefor  before  the  passage  of 
the  ordinance.  The  fact  that  the  "unlimited" 
burial  of  the  dead  within  the  city  is  "danger- 
ous to  life  and  detrimental  to  the  public 
health"  may  be  a  suiBcient  reason  for  the  en- 
actment of  an  ordinance  fixing  a  term  after 
which  such  burials  shall  cease  within  certain 
portions  of  the  city;  but,  while  burials  are 
permitted  within  a  district,  the  privilege  can- 
not be  limited  to  one  class  of  citizens,  and  de- 
nied to  another  class  within  the  same  district 
The  police  power  is  to  be  exercised  for  the 
good  of  the  entire  public,  and  any  restriction 
of  the  rights  of  the  individual  by  virtue  of 
this  power  must  extend  to  all  the  Individuals 
who  might  otherwise  exercise  the  right.  The 
owner  of  a  lot  within  a  cemetery,  who  has 
purchased  it  for  the  purpose  of  burial,  holds 
the  same  subject  to  the  right  of  the  city  to 
prohibit  further  burials  within  the  cemetery 
(Coates  V.  Mayor,  etc.,  7  Cow.  585),  and  has 
no  greater  right  to  use  it  for  burials  after 
such  prohibition  than  has  the  cemetery  asso- 
ciation itself  to  subject  its  unsold  lots  to  such 
use.  The  right  to  prohibit  burials  within  a 
certain  district  rests  upop  the  proposition  that 
any  burial  within  that  district  is  injurious  to 
the  public  health;  but  an  ordinance  permit- 
ting burials  within  that  district  to  an  extent 
greater  in  number  than  it  prevents  cannot 
l>e  upheld  as  an  exercise  of  the  police  power. 
An  ordinance  forbidding  the  burial  of  human 
bodies  within  the  city,  or  upon  aijy  designated 
portion  thereof,  cannot  be  sustained,  if  such 
burial  be  permitted  upon  other  lots  similarly 
situated,  any  more  than  can  an  ordinance  for- 
bidding the  conducting  of  a  soap-boUlng  fac- 
tory, or  any  other  occupation  which  may.  un- 
der certain  circumstances,  be  deleterious  to 
health;  and  the  owner  of  lands  cannot  be  re- 
strained from  selling  them  for  the  purpose 
of  being  used  as  a  place  of  burial,  or  con- 
ducting a  soap-boiling  factory,  or  any  other 
use  which  In  the  future  may  become  deleteri- 
ous to  health,  and  for  that  reason  be  for- 
bidden, but  which  is  not  forbidden  at  the 
time  of  the  sale.  In  Mayor,  etc.,  v.  Thome, 
7  Paige,  261,  the  city  of  Hudson,  under  the 
power  in  its  charter  authorizing  it  to  adopt 
regulations  for  the  prevention  of  fires,  had 
passed  an  ordinance  forbidding  the  erection 
of  any  wooden  or  frame  barn,  stable,  or  hay 
press  within  certain  limits  in  the  city,  except 
of  certain  dimensions,  without  permission  of 
the  common  council,  and  a  resolution  by  it 
that  such  building  was  not  dangerous  in 
causing  fires.  The  defendants,  without  such 
permission,    commenced    the    erection    of    a 


building  within  the  prohibited  limits,  which 
was  to  be  occupied  for  storing  and  pressing 
hay,  and  a  bill  to  restrain  them  from  erect- 
ing the  buUdhig  was  dismissed,  the  cliaucel- 
lor  saying:  "If  the  manufacture  of  pressed 
hay  within  the  compact  parts  of  the  city  is 
dangerous  in  causing  or  promoting  fires,  the 
common  council  have  the  power,  expressly 
given  by  their  charter,  to  prevent  the  carry* 
ing  on  of  such  rL.anufacture;  but,  as  all  by- 
laws must  be  reasonable,  the  common  council 
cannot  make  a  by-law  which  shall  permit 
one  person  to  cany  on  the  dangerous  busi- 
ness, and  iHTohibit  another,  who  has  an  equal 
right,  from  pursuing  the  same  business.  Nei- 
ther have  they  the  right  to  permit  the  dan- 
gerous manufacture  to  be  carried  on  in  build* 
ings  already  erected,  and  to  prohibit  these 
defendants,  whose  building  was  destroyed  by 
an  incendiary,  from  rebuilding  the  same  for 
the  purpose  of  carrying  on  a  manufacture 
which  is  permitted  to  others."  In  Tugman  v. 
City  of  Chicago,  78  HI.  405,  the  city  of  Chi- 
cago had  passed  an  ordinance  prohibiting  the 
erection  or  operation,  after  January  1,  1872, 
of  slaughterhouses  within  a  designated  por- 
tion of  the  city,  "in  any  building  not  now 
used  for  such  purpose."  It  was  held  by  the 
court  that  the  ordinance  was  Invalid  by  rea- 
son of  its  discrimination  between  those  own- 
ing and  operating  slaughterhouses  prior  to- 
1872,  and  those  erecting  and  operating  then» 
after  that  daie,  upon  the  ground  that  an  or- 
dinance which  would  make  an  act  done  by 
one  penal,  and  impose  no  penalty  for  the  same 
act  done  under  like  circumstances  by  another, 
could  not  be  sanctioned  or  sustained,  because 
it  would  be  unjust  and  unreasonable;  say- 
ing: "If  the  health  or  comfort  of  the  city 
require  the  prohibition  of  new  slaughter- 
houses within  a  designated  part  of  the  city, 
the  same  reason  would  surely  demand  that 
old  ones  should  be  discontbiued.  If  one  of 
the  citizens  of  Chicago  is  permitted  to  en- 
gage in  the  business  of  slaughtering  animals 
in  a  certain  locality,  an  ordinance  which 
would  prevent,  under  a  penalty,  another  from 
engaging  in  the  same  business,  would  not  only 
be  unreasonable,  and  for  that  reason  void,  but 
Its  direct  tendency  would  be  to  create  a  mo- 
nopoly, which  the  law  will  not  tolerate.  The 
fact  that  certam  persons  were  engaged  In  the 
business  within  the  district  designated  in  the 
ordinance,  at  the  time  of  Its  adoption,  gave 
them  no  right  to  monopolize  the  business;  nor 
would  such  fact  authorize  the  board  of  hpaltb 
to  provide  that  such  persons  might  continue 
the  avocation,  while  others  should  be  deprivetl 
of  a  like  privilege,  who  should  engage  in  the 
business  at  a  later  period.  If  the  board  of 
health  had  any  power  to  adopt  an  ordinance 
on  the  subject,  the  ordinance,  to'  be  valid, 
should  not  discriminate  in  favor  of  any  citi- 
zen. If  it  prohibited  one  from  carrying  on 
the  business,  that  prohibition  should  extend 
to  all,  regardless  of  the  time  the  business  may 
have  been  commenced.  A  regulation  of  this 
character,  to  be  binding  upon  the  citizen,  must 
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not  only  be  general,  but  It  should  be  uniform 
in  Its  operation."  In  City  of  Ijike  View  v. 
Tate,  130  111.  247,  22  N.  E.  781,  the  municipal- 
ity had  pasHed  an  ordinance  for  the  purirase 
of  regulating  the  speed  of  railroad  trains,  and 
diyldlug  the  city  into  two  districts  therefor, 
—the  east  district  and  the  west  district,— and 
providing  that  no  train  should  be  run  within 
the  limits  of  the  east  district  at  a  greater 
speed  than  10  miles  per  hour,  making  no  re- 
striction, however,  upon  the  speed  within  the 
other  district.  It  was  shown  that  the  route 
of  the  Chicago  &  Evanston  Railroad  wa^ 
within  the  east  district,  and  that  of  the  Chi- 
cago &  Northwestern  Railroad  in  the  west  dis- 
trict, and  It  was  held  that  the  ordinance  was 
unreasonable  and  invalid,  for  the  reason  that 
ft  constituted  a  special  and  unwarranted  dis- 
crimination between  two  lawful  and  compet- 
ing lines  of  railway;  that  as  the  line  of  each 
of  the  roads  ran  through  a  thickly  settled  por- 
tion of  the  city,  with  no  appreciable  difference 
of  danger  to  those  crossing  the  tracks  of  the 
two  railways,  there  was  no  Justification  for 
the  discrimination.  See,  also.  City  of  Chi- 
cago V.  Rumpff,  45  111.  90;  State  v.  Hlnman, 
65  N.  H.  103,  18  Atl.  194;  State  v.  Pennoyer, 
65  N.  U.  113,  18  Atl.  878;  State  v.  Mahner, 
43  La.  Ann.  496.  9  South.  480;  DiU.  Mun. 
Corp.  §  322. 

The  ordinance  In  question  forbids  the  pur- 
chase or  sale  of  any  parcel  of  land,  if  made 
for  the  purpose  of  doing  an  act  thereon  which 
is  in  itself  not  only  not  illegal  or  forbidden, 
but  Is  by  the  same  ordinance  recognized  as 
a  legal  act,  and  is  permitted  to  others.  Ir- 
respective of  the  rule  that  the  motive  with 
which  an  act  Is  done  is  not  the  subject  of 
punishment  unless  the  act  itself  is  wrong,  the 
act  with  Which  the  petitioner  is  charged— the 
sale  of  a  lot  of  land— was  done  in  the  exer- 
cise of  one  of  the  rights  of  an  owner,  and 
can  be  made  an  oETense  only  In  case  such  act 
contributed  to  the  violation  of  law.  The 
burial  of  a  human  body  is  the  act  sought  to 
be  prohibited;  and,  while  it  may  be  conced- 
ed tliat,  if  such  prohibition  had  been  made  by 
a  valid  ordinance,  the  burial  of  a  human  body 
within  the  lot  purchased  therefor  would  have 
been  an  offense  for  which  the  petitioner  might 
have  been  charged  as  an  aider  and  abettor; 
yet,  until  the  offense  of  such  burial  has  been 
committed,  the  sale  and  purchase  of  the  let 
cannot  be  made  the  basis  of  a  crime  or  mis- 
demeanor. 

As  the  ordinance,  by  Its  terms  as  well  as  by 
its  operation,  discriminates,  In  its  operation, 
between  individuals  similarly  situated,  it  is 
upon  that  ground  unreasonable  and  invalid, 
and  the  petitioner  should  be  discharged. 

We  concur:  BEATTT,  C.  J.;  VAN  FLEET, 
J.;    TEMPI^E,  J.;    HENSHAW,J. 

McFARLAND,  J.  I  dissent.  If  the  future 
sale  and  purchase  of  lots  for  burial  purposes 
cannot  be  prohibited  unless  all  burials  In  lots 
already  purchased  are  also  prohibited,  then 


it  Is  evident  that  there  can  be  no  gradual 
progress  towards  the  extinguishment  of  the 
cemetery  evil.  But  an  ordUiauce  which  would 
absolutely  and  immediately  prohibit  any  fur- 
ther burial  within  the  city  would  be  a  sud- 
den and  abrupt  measure  that  would  result  in 
great  confusion  and  distress.  No  such  ordi- 
nance is  likely  to  be  passed;  and  yet,  with- 
out such  an  ordinance,  it  seems  to  me  that, 
under  the  opimon  of  the  majority  of  the 
court,  the  cemetery  evil  must  be  perpetual. 
The  ordinance  in  question  operates  uniform- 
ly upon  all  of  the  class  who  come  wlthhi  its 
provisions.  The  petitioner  would  be  in  no 
better  situation  if  the  ordinance  bad  abso- 
lutely prohibited  all  future  burials.  As  long 
as  sales  and  purchases  of  lota  for  burial  pur- 
poses- are  allowed,  the  cemetery  evil  will  be 
greatly  magnified,  and  its  suppression  made 
correspondingly  more  difficult. 


(US  Col.  S2«) 
WHELAN,  Sheriff,  v.  SHAIN  et  al.     (S.  F, 

497.) 
(Supreme  Court  of  Califomja.     Dec.  15,  1896.) 
Partneksbip— FiBM  Assets— Rights  of  Credit- 

OKS. 

A  judgment  rendered  in  an  action  upon  a 
note  executed  by  the  memliers  of  a  partnerslup 
jointly,  but  as  individuals,  the  proceeds  of  which 
were  not  used  for  partnership  purposes,  is  not  a 
lien  upon  the  partnership  assets,  as  against  a  suit- 
sequent  judgment  rendered  upon  a  firm  debt. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  J.  M.  Seawell,  Judge. 

Action  by  R.  I.  Whelan,  sheriff,  to  deter- 
mine the  rights  of  Joseph  B.  Shaln  and  J.  8. 
Reid  as  claimants  of  a  ftmd  arising  from  exe- 
cution sale.  From  a  Judgment  In  favor  of 
the  defendant  Reid,  the  defendant  Shaln  ap- 
peals.    Atflrmed. 

James  Z.  Sweeney,  for  appellant  Rodger 
Johnson,  Nagle  &  Nagle,  and  Reddy,  Camp- 
bell &  Metson,  for  respondents. 

BELCHER,  C.  On  January  5,  1893,  the  de- 
fendant Joseph  E.  Shain  commenced  an  ac- 
tion against  William  Binz  and  L.  Martella  up- 
on their  Joint  promissory  note,  signed,  "Wm. 
Binz.  L.  Martella,"  and  caused  to  be  attach- 
ed certain  personal  property  belonging  to  a 
co-partnership  of  which  they  were  the  only 
members.  On  January  16,  1895,  Judgment 
was  entered  in  the  action  that  he  "have  and 
recover  from  L.  Martella  and  WiUiam  Binz, 
defendants,"  the  sum  of  $1,410.(30,  as  prayed 
for.  On  January  8,  1895,  the  defendant  J.  S. 
Reid  commenced  an  action  against  the  same 
defendants  as  co-partners,  doing  business  un- 
der the  firm  name  of  Binz  &  Martella,  upon 
certain  partnership  obligations,  and  caused 
to  be  attached  the  same  property  tliat  had 
been  attached  by  Shain.  On  January  22,  1895, 
Judgment  was  entered  that  he  "have  and  re- 
cover from  William  Binz  and  Lawrence  Mar- 
tella, co-partners,"   the  sum  of  $986.48.   «s 
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prayed  for.  Under  executions  Issued  on  both 
of  the  Siiid  judgments  the  plaintiff,  Whelan, 
as  sherlCf,  sold  the  said  attached  property  for 
the  sum  of  $1,200,  and,  after  deducting  his 
proper  fees  and  charges,  there  was  left  in  his 
hands  the  sum  of  $1,059.  Shaln  and  Ueid 
each  claimed  and  demanded  of  the  plaintiff 
that  the  proceeds  of  the  said  sale  be  applied 
in  satisfaction  of  his  judgment,  and  the  plain- 
tiff, t>elng  uncertain  as  to  how  the  money 
should  be  applied,  commenced  this  action,  set- 
ting forth  the  facts,  and  aslcing  that  the  de- 
fendants be  required  to  interplead  and  set 
up  their  respective  rights  to  the  money  in  his 
pos8(>.ssion,  and  tljat  the  matter  be  determined 
by  the  court.  And  subsequently,  with  the 
consent  of  the  parties  and  under  an  order  of 
court,  plaintiff  paid  the  money  into  court. 
The  defendants  answered  the  complaint,  each 
setting  up  his  claim  and  right  to  the  money 
as  against  his  co-defendant.  Upon  the  is- 
sues thus  framed  the  case  was  tried,  it  being 
admitted,  during  the  trial,  tliat  the  property 
sold  was  the  partnership  property  of  Blnz  & 
Martella.  The  court  found  the  facts  and  gave 
judgment  in  favor  of  defendant  Keid,  from 
which  judgment  and  an  order  denying  his  mo- 
tion for  a  new  trial  defendant  Shain  appeals. 
The  law  is  well  settled  In  this  state  tliat 
partnership  property  must  first  be  applied  to 
the  payment  of  partnershiij  debts.  "The 
debts  of  a  imrtnershlp  must  be  discharged 
from  the  joint  property  before  any  portion 
of  it  can  be  applied  to  the  individual  debts 
of  the  partners."  Chase  v.  Steel,  0  Cal.  64. 
"The  fact  that  an  individual  creditor  obtains 
judgment,  Issues  execution,  and  levies  on 
firm  property,  gives  him  no  right  to  the  prop- 
erty as  against  firm  creditors  who  have  not 
obtained  judgment."  Conroy  v.  Woods,  13 
Cal.  C2C.  "It  has  been  repeatedly  decided  by 
this  court  tliat  the  creditors  of  a  iMirtnership 
are  entitled  to  a  preference  over  the  creditors 
of  the  individual  partners  in  the  payment  of 
their  debts  out  of  the  partnership  property, 
or  moneys  arising  therefrom,  without  regard 
to  the  priority  of  attachment  liens."  Bullock 
V.  Hubbard.  23  Cal.  501.  And  see,  also, 
Jones  V.  Parsons,  25  Cal.  100;  Robinson  v. 
Tevis.  38  Cal.  Cll;  Furniture  Co.  v.  Ilaisey, 
54  Cal.  315,  and  Bank  v.  Mitchell,  58  Cal.  42. 
In  his  answer  Shain  alleged,  on  his  informa- 
tion and  belief,  in  substance,  that  the  note 
on  which  he  obtained  judgment  was  executed 
by  Blnz  &  Martella  as  co-partners,  and  was 
a  partnership  contract  and  obligation,  and 
tlmt  the  money  received  thereon  from  the 
IMiyee  was  invested  and  used  in  and  about 
the  partnership  business,  and  in  furtherance 
of  its  objects.  The  court,  however,  found 
against  him  on  this  issue,  to  the  effect  that 
the  said  note  was  not  executed  by  Blnz  & 
Martella  as  co-partners  and  was  not  a  part- 
nership obligation,  and  that  the  money  ob- 
tained thereon  was  not  invested  or  used  in 
or  about  the  said  partnership  business,  or  in 
furtherance  of  its  objects,  "but  that  the  ob- 
ligation to  pay  said  sum  was  the  obligation 


of  William  Blnz  and  L.  Martella  as  individ- 
uals, and  not  otherwise."  There  was  evi- 
dence tending  to  support  this  finding;  but,  if 
it  were  otherwise,  under  the  law  laid  down 
In  Bank  v.  Mitchell,  supra,  the  result  would 
not  be  changed.  The  court  t>elow  was  right, 
therefore,  in  adjudging  that  respondent  Reid 
was  entitled  to  have  the  said  money  first  ap- 
plied to  the  payment  of  his  judgment.  The 
judgment  and  order  appealed  from  should  be 
afiirmed. 

■^^e  concur:     SEARLS,  C;   HAYNES,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  afiirmed. 


(m  Cal.  Z19) 
FOSTER  V.  SUPERIOR  COURT  OF  CITY 
AND  COUNTY  OF  SAN  FRAN- 
CISCO. (S.  F.  470.) 
(Supreme  Court  of  California.  Dec  14,  1886.) 
Appeal— Effect. 
Code  Civ.  Proc.  §S  942-1)45,  provide  a  mode 
by  whidi  the  "execution"  of  the  judgment  or  or- 
der appealed  from  may  in  ceruiiu  cases  be  stay- 
ed until  the  determination  of  the  appeal.  Sec- 
tion 949  provides  that,  "in  cases  not  provided 
for"  iu  such  sections,  the  perfecting  of  the  ttp- 
peal  by  giving  the  $300  undertaking  "stays  pro- 
ceedings in  the  court  below  upon  the  judgment  or 
order  appealed  from,"  except  in  certain  desig- 
nated cases.  Held,  that  where  a  judgment  de- 
clared that  S.  was  elected  a  director  of  a  conwra- 
tlon  instead  of  L.,  who  was  declared  elected  at  a 
meeting  held  to  elect  directors,  and  enjoined  the 
other  directors  from  interfering  with  S.  in  the 
exercise  of  his  office  as  director,  a  perfected  ap- 
pcal  by  such  other  directors  from  such  judgment 
stayed  all  proceedings  on  the  judgment,  including 
the  enforcement  of  the  injunction,  such  case  not 
l>eiUK  "provided  for"  in  sections  042-945. 

In  bank.'  Writ  of  review  to  superior  court 
of  city  and  county  of  San  Francisco;  J.  M. 
Seawell,  Judge. 

Application  by  A.  W.  Foster  for  the  review 
of  an  order  by  the  sui)erior  court  of  the  city 
and  county  of  San  B'rancisco,  adjudging  the 
applicant  guilty  of  a  contempt  in  disobeying 
an  Injunction  previously  issued  by  such  court. 
Order  annulled. 

W.  S.  Goodfellow,  Garrett  W.  McEnerney, 
and  Jesse  W.  Lilienthal,  for  petitioner.  Page, 
McCutchen  &  Eels,  for  respondent 

HARRISON,  J.  At  the  annual  election  for 
directors  of  the  San  Francisco  &  North  Pa- 
cific Railway  Company,  held  in  February, 
1896,  certain  votes  offered  In  favor  of  Sidney 
V.  Smith,  as  one  of  the  directors,  were  reject- 
ed by  the  cliairman  of  the  meeting,  and,  at 
the  dose  of  the  election,  Antoine  Borei,  J.  B. 
Stetson,  Andrew  Markham,  A.  W.  Foster,  P. 
N.  Lilienthal,  'George  A.  Newhall,  and  John 
L.  Howard  were  declared  by  the  chairman 
to  have  been  chosen  the  directors  for  the  year 
then  next  ensuing.  Thereafter  Smith,  togetli- 
er  with  Borel,  Stetson,  and  HowapJ,  filed 
their  application  in  the  superior  court  of  San 
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l''rancl8co.  under  the  provisions  of  section  315 
of  the  Civil  Code,  setting  fortti  their  claim 
that  the  votes  offered  for  Smith  should  have 
been  counted,  and  that  he.  Instead  of  Lilien- 
thal,  should  iiave  been  declared  dected  as  one 
•of  the  directors.  Upon  the  issues  presented 
by  the  answer  of  the  other  directors  to  this 
application,  the  court  held  that  Smith,  and 
not  Lilienthal.  bad  been  elected  a  director, 
with  the  others,  and  that  he  was  entitled  to 
exercise  the  office,  and  that  Lilienthal  shotild 
be  excluded  therefrom.  Judgment  was  en- 
tered March  23, 189C,  In  accordance  with  these 
findings,  and  also  enjoining  the  defendants 
from  interfering  with  Smith  in  the  exercise 
■of  his  office  as  director.  On  the  same  day 
that  this  'judgment  was  entered,  an  appeal 
therefrom  to  this  coiurt  was  taken  and  per- 
fected by  the  defendants,  and  thereafter,  at 
a  meeting  of  the  directors  which  had  been 
called  pursuant  to  the  by-laws  of  the  corpora- 
tion. Smith  sought  to  enter  the  room  at  which 
the  meeting  was  to  be  held,  but  was  excluded 
therefrom  by  Foster,  who  had  been  chosen 
the  president  of  the  board,  and  the  meeting 
of  directors  was  held  without  permitting  him 
to  be  present.  Upon  an  affidavit  setting  forth 
these  facts,  the  superior  court  cited  Foster 
before  it  to  show  cause  why  he  should  not  be 
punished  for  contempt,  and  upon  the  hearing 
adjudged  him  guilty  of  contempt  in  thus  pre- 
venting Smith  from  being  present  at  the  meet- 
ing of  directors.  Upon  an  application  made 
to  this  court  by  Foster  for  a  review  of  the 
last-named  order,  and  that  it  be  annulled  up- 
on the  ground  that  upon  the  appeal  from  its 
judgment  the  stjperlor  court  ceased  to  have 
jurisdiction  for  its  enforcement,  an  alternative 
writ  of  review  was  issued  to  the  superior 
court,  and  the  foregoing  facts  are  set  forth 
In  its  return  to  the  writ. 

The  effect  of  an  appeal  from  the  judgment, 
upon  the  judgment  appealed  from,  is  a  mat- 
ter of  statutory  regulation,  and,  as  this  effect 
is  to  be  determined  by  a  construction  of  the 
statutes  under  which  the  appeal  is  talcen,  the 
decisions  in  other  states  upon  statutes  differ- 
ing from  our  own  are  not  entitled  to  a  con- 
trolling consideration.  Sections  942-&15,  Code 
Civ.  Proc,  provide  a  mode  by  which  the  "exe- 
cution" of  the  judgment  or  order  appealed 
from  may  in  certain  cases  be  stayed  until  tlie 
determination  of  the  appeal;  and  section  949, 
Code  Civ.  Proc.  provides  that,  "in  cases  not 
provided  for"  Jn  these  sections,  the  perfecting 
of  an  appeal  by  giving  the  $300  undertaking 
"stays  proceedings  in  the  court  below  upon 
the  jxidgment  or  order  appealed  from,"  except 
in  certain  designated  cases.  As  the  present 
case  is  not  provided  for  in  any  of  the  preced- 
ing sections.  It  follows  that  the  appeal  had 
the  effect  to  stay  all  proceedings  in  the  court 
below  "upon  the  judgment."  While  the  judg- 
ments or  orders  referred  to  in  sections  942- 
^5  are  such  as  direct  some/  act  to  be  per- 
formed by  the  appellant,  or  require  some  pro- 
cess for  their  enforcement,  the  foregoing  pro- 
vision of  section  049  includes  not  only  judg- 


ments of  this  character,  but  also  those  which 
are  self-executhig.  To  the  extent  that  a  self- 
executing  judgment  is  effected  In  accordance 
with  Its  terms,  and  requires  no  proceeding  for 
its  enforcement,  an  appeal  therefrom  does  not 
Impah-  this  effect,  except  that,  whUe  tlie  ap- 
peal is  pending,  it  is  not  available  as  evidence 
of  the  facts  adjudged.  The  provision  in  the 
section  that  the  appeal  stays  all  proceedings 
upon  the  judgment  "In  the  court  below"  does 
not  restrict  Its  effect  elsewhere.  In  Dulln  v. 
Coal  Co.,  98  Cal.  304,  33  Pac.  123,  the  court 
had  decided  that  Dulln  was  elected  a  du-ector 
instead  of  Clugston,  and  an  appeal  was  taken 
from  this  judgment.  After  the  appeal,  Dulln 
was  allowed  by  the  other  directors  to  take  his 
seat  in  the  board  with  them,  and  Clugston 
was  excluded  from  their  deliberations.  Clug- 
ston thereupon  sought  from  this  court  an  or- 
der restraining  Dulln  from  acting  as  director, 
upon  the  ground  that  the  appeal  had  the  effect 
to  suspend  his  right  so  to  do.  In  denying  his 
application  we  held  that,  while  the  appeal 
had  the  effect  to  prevent  the  court  from  en- 
forcing its  judgment,  it  could  not  prevent  the 
other  directors  from  recognizing  the  judg- 
ment as  a  sufficient  reason  for  considering 
that  Dulin  had  been  properly  elected,  and  was 
entitled  to  a  seat  with  them;  that  the  only 
effect  of  the  appeal  was  "to  leave  the  parties 
in  the  same  situation  with  reference  to  the 
rights  Involved  In  the  action  as  they  were  in 
prior  to  the  rendition  of  the  Judgment."  We 
also  said  that  "if,  after  such  appeal,  the  court 
below  seeks  to  enforce  Its  judgment,  this 
court  will  grant  a  special  order  or  writ  re- 
straining its  action";  and,  again:  "The  ap- 
peal from  the  judgment  suspends  its  force  as 
a  conclusive  determination  of  the  rights  of 
the  parties,  but  the  stay  of  proceedhigs  conse- 
quent upon  the  appeal  is  limited  to  the  en- 
forcement of  the  judgment  Itself,  and  does 
not  destroy  or  Impair  its  character."  In 
Welch  V.  Cook,  7  How.  Prac.  282,  it  was  held, 
under  similar  provisions  in  the  statute  of  that 
state,  that  the  stay  of  proceedings  effected  by 
the  appeal  was  limited  to  proceedings  "in  the 
court  below,"  and  did  not  Include  proceedings 
in  another  court,  authorized  by  a  statute  of 
that  state  to  be  taken  upon  the  rendition  of 
such  judgment 

The  provision  In  section  949,  by  which  an 
ai4)eal  does  not  stay  proceedings  upon  the 
judgment  "where  It  adjudges  the  defendant 
guilty  of  usurping  or  intruding  into  or  un- 
lawfully holding  public  office,  civil  or  mili- 
tary, within  this  state,"  authorizes  the  con- 
struction that  proceedings  upon  the  judgment 
are  stayed  wlien  it  affirms  the  right  of  the 
plaintiff  to  any  office  which  Is  not  "public." 
A  director  In  a  private  corporation  cannot  be 
said  to  hold  a  pubUc  office.  This  provision  la 
the  section  is  In  harmony  with  section  806, 
Code  Civ.  Proc.,  and  Is  applicable  to  such 
"public  office"  as  may  be  involved  in  an  ac- 
tion brought  by  the  attorney  general  under 
the  provision  of  section  803.  The  cases  of 
Jayne  v.  Drorbaugh,  63  Iowa,  712,  17  N.  W. 
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433,  and  People  v.  Stephenson,  98  Mich.  218, 
57  N.  W.  115,  cited  by  the  respondent,  were 
decided  under  statutes  similar  to  section  806; 
and  it  Is  stated  In  the  opinion  In  Fylpaa  v. 
Brown  Co.  (S.  D.)  62  N.  W.  962,  that  the  stat- 
ute of  that  state  contained  no  provision  stay- 
ing the  execution  of  the  Judgment.  See,  also, 
State  T.  Woodson,.  128  Mo.  497,  31  S.  W.  105; 
Pennsylvania  R.  Co.  v.  National  Doc|t8  &  N. 
J.  J.  C.  Ry.  Co.  (N.  J.  Err.  &  App.)  35  AU. 
433.  The  action  of  the  superlw:  court  In  the 
present  case  was  a  proceeding  "upon  the 
judgment"  from  which  the  appeal  had  been 
taken,  and  was  Instituted  for  the  purpose  of 
enforcing  a  compliance  therewith.  By  the 
Judgment  it  was  declared  that  Smith  had  been 
elected  a  director,  and  was  entitled  to  ex- 
ercise the  office.  It  was  by  reason  of  the  re- 
fusal of  Foster  and  other  directors  to  allow 
him  to  exercise  this  office  that  the  proceed- 
ings now  under  review  were  taken  by  the  su- 
perior court,  and  the  action  of  that  court  was 
based  upon  Foster's  disregard  of  the  Judg- 
ment. The  injunction,  In  the  judgment,  against 
the  Interference  with  Smith's  right  to  act  as 
a  director,  was  but  ancillary  to  the  judgment 
determining  that  be  had  such  right,  and  was 
merely  Incidental  thereto.  Although  prevent- 
ive In  form,  It  was  In  effect  mandatory,  as  It 
required  Foster  and  the  other  directors  to 
recognize  Smith  as  one  of  their  number,  and 
to  refuse  to  recognize  Lllienthal.  As  that 
portion  of  the  judgment  declaring  that  Smith 
was  elected  was  suspended  by  the  appeal,  the 
Injunctive  portion  of  the  Judgment,  being 
merely  Incidental  thereto,  was  also  suspended, 
and  the  power  of  the  court  to  enforce  any 
portion  of  Its  judgment  by  inflicting  punish- 
ment for  Its  violation  was  stayed.  An  en- 
forcement of  this  portion  of  the  judgment 
would  operate  to  carry  the  decree  into  effect, 
and  would  change  the  relative  positions  of 
the  parties  from  those  existing  at  the  time 
the  decree  was  entered,  and  might  render  a 
reversal  of  the  judgment  entirely  Ineffectual. 
Stewart  v.  Superior  Court,  100  Cal.  543,  35 
Pac.  156,  563.  "During  the  pendency  of  the 
appeal,  the  court  below  could  do  no  act  which 
did  not  look  to  the  holding  of  the  subject  of 
the  litigation  just  as  it  existed  when  the  de- 
cree was  rendered."  Dewey  v.  Superior  Court, 
81  Cal.  64,  22  Pac.  333.  The  effect  of  the  ap- 
peal from  the  Judgment  was  "to  leave  the  par- 
ties in  the  same  situation,  with  reference  to 
the  rights  involved  in  the  action,  as  they  were 
prior  to  the  rendition  of  the  judgment"  (Dulln 
v.  Coal  Co.,  supra);  and  the  authority  of  the 
court,  after  the  appeal,  to  punish  Foster  for 
preventing  Smith  from  attending  a  meeting 
of  the  directors,  was  no  greater  than  existed 
prior  to  the  rendition  of  the  judgment.  If, 
however,  the  court  could  indirectly  compel 
the  recognition  of  Smith  as  a  director,  after  its 
detenninntion  tliat  he  had  been  so  elected  was 
suspended  by  the  appeal.  It  would  exercise 
an  authority  In  the  proceeding  after  the  Judg- 
ment that  It  did  not  possess  while  the  matter 


was  pending  before  It  and  undetermined.  See 
State  Inv.  &  Ins.  Co.  v.  Superior  Court  of 
City  and  County  of  San  Francisco,  101  CaL 
135,  35  Pac.  649.    The  order  Is  annulled. 

We  concur:  BEATTY,  C.  J.;  VAN  FLEET, 
J.;  McFARLAND,  J.:  HENSHAW.  J.;  TEM- 
PLE. J. 


(U5  Cal.  28S) 
ILLINOIS  TRUST  &  SAVINGS  BANK  T. 

PACIFIC  RY.  CO.  et  al.     (No.  19,547.) 
(Supreme  Court  of  California.     Dec.  14,  1886.) 

Reobivebs  —  Pbocbedinos  to  Appoint  —  Nbcbs- 
8ARI  Parties— PKESUHPTioNS—CoLLiTEKAL  AT- 
TACK—Corporations  —  Authi>bitv  TO  EXBCOTB 
MOKTOAOB  — APPB AX,  —  ObJ  ECTIONS  —  PaBTT  AO- 
OBIEVED. 

1.  The  C.  Street-Railway  Company  conveyed 
all  its  property  to  the  P.  Railway  Company  by 
a  deed  afterwards  declared  void.  In  tlie  mean- 
time, in  an  action  agamst  the  P.  Railway  Com- 
pany "and  others,"  a  receiver  was  appointed,  who 
operated  the  road  and  issued  receiver's  certificates 
under  order  of  the  court.  In  an  action  to  fore- 
close a  mortgage  on  the  property,  these  certificates 
were  declared  a  first  lien.  Bold  that^  in  the  ab- 
sence of  anything  aflirmatively  showing  the  con- 
trary, it  would  be  presumed  that  the  C.  Railway 
Company,  as  rightful  owner  of  the  road,  was  a 
party  defendant  to  the  proceedings  for  the  ap- 
pointment of  a  receiver. 

2.  Where  the  court,  under  circumstances  ap- 
parently authorizing  such  action,  took  possession 
of  a  street  railway  through  a  receiver,  the  certifi- 
cates issued  by  such  receiver  under  order  of  the 
court  must  be  regarded  as  valid,  even  though 
there-  may  have  been  a  failure  of  jurisdiction  as 
to  the  rightful  owner  of  the  road. 

3.  In  the  absence  of  evidence  to  the  contrary,  it 
will  be  presumed,  in  support  of  a  judgment  hold- 
ing certain  receiver's  certificates  vaUd,  that  there 
was  shown  everything  necessary  to  authorize  the 
court  to  order  the  issue  of  the  certificates. 

4.  An  order  appointing  a  receiver  cannot  be 
collaterally  attacked  on  the  ground  of  failure  of 
jurisdiction. 

5.  The  complaint  in  an  action  to  foreclose  a 
mortgage  executed  by  a  street-railway  company 
to  secure  its  bonds  alleged  that  the  bonds  were 
duly  issued,  and  the  mortgage  duly  executed  by 
the  corporation.  Held  that,  in  the  absence  of  ob- 
jection raised  at  the  time,  it  could  not  be  objected 
on  appeal  that  it  was  not  alleged  that  stockhold- 
ers of  the  corporation  had  authorized  the  creation 
of  the  bonded  debt  or  the  execution  of  the  mort- 
gage. 

6.  In  a  proceeding  to  foreclose  a  mortgage  upon 
a  street  railway,  it  was  found,  as  a  conclusion  of 
law,  that  a  half  mterest  in  a  certain  portion  of  the 
track  was  not  subject  to  the  lien  of  the  mortgage, 
as  it  had  been  sold  to  another  corporation.  In 
the  decree,  however,  such  portion  was  not  ex- 
cepted from  the  foreclosure  and  sale.  Held,  that 
objection  to  the  decree  on  that  ground  could  be 
made  only  by  the  purchasers  of  such  half  interest, 
or  one  claiming  under  them. 

7.  On  the  foreclosure  of  a  mortgage,  a  decree 
w^as  entered  fixing  the  priority  of  five  lienholders. 
The  property  sold  for  only  enough  to  satisfy  the 
first  two  liens.  Held,  that  the  adjudication  as  to 
the  relative  rights  of  the  holders  of  the  fourth  and 
fifth  liens  would  not  be  reviewed  on  appeal. 

In  bank.  Appeal  from  superior  court,  Los 
Angeles  county;  Walter  Van  Dyke,  Judge. 

Action  by  the  Illinois  Trust  &  Savings  Bank 
against  the  Pacific  Railway  Company,  S.  J. 
Hendy,  and  others,  to  foreclose  a  mortgage. 
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Prom  a  decree  fixing  tbe  rights  of  the  Tarlous 
Uenholders,  the  representatives  of  the  de- 
ceased defendant,  Hendy,  appeal.    AlBrmed. 

W.  H.  H.  Hart  and  Ajlett  R.  Cotton,  for 
appellants.  John  D.  Pope,  W.  P.  Gardner, 
B.  Walker,  and  Hunsaker  &  Stevens,  for  re- 
spondent 

VAN  FLEET,  J.  Plaintiff  brought  this  ac- 
tion to  foreclose  a  mortgage  lien  claimed  by 
it  upon  certain  street-railroad  property  be- 
longing to  the  defendant  the  Los  Angeles  Ca- 
ble Railway  Company,  and  consisting  of  all 
the  franchises,  roadbeds,  rolling  stock,  and 
other  property,  real  and  personal,  owned  by 
that  company  in  the  city  of  Los  Angeles.  On 
the  24th  day  of  August,  1889,  the  defendant 
Pacific  Railway  Company,  having  acquired  a 
majority  of  the  capital  stock  of  the  said  de- 
fendant Los  Angeles  Cable  Railway  Compa- 
ny, and  being  desirous  of  securing  funds  with 
which  to  meet  certain  unsecured  obligations 
of  the  latter  company,^  and  to  complete  the 
construction  of  the  system  of  roads  project- 
ed by  it,  and  also- with  a  view  to  the  ultimate 
purchase,  of  all  the  property  of  said  Los 
Angeles  Cable  Railwi^  Company,  made  an 
issue  of  $2,500,000  in  bonds,  and,  as  security 
for  the  payment  of  said  bonds,  executed  to 
plaintiff,  as  trustee,  a  deed  of  trust  intended 
as  a  mortgage,  covering  all  the  title  tbe  gran- 
tor then  had,  and  all  it  might  thereafter 
acquire,  to  all  of  the  property  alMve  mention- 
ed of  said  Los  Angeles  Cable  Railway  Com- 
pany. Subsequently,  on  tbe  9tb  day  of  Oc- 
tober, 1889,  said  Los  Angeles  Cable  Railway 
Company  made  a  deed  to  the  Pacific  Railway 
Company,  intended  and  purporting  to  con- 
vey to  the  latter  all  of  said  property;  and  un- 
der this  deed  the  possession  of  the  property 
passed  formally  Into  the  bands  of  said  Pacific 
Railway  Company.  Thereafter,  on  July  18, 
1890,  some  question  having  arisen  as  to  the 
validity  of  the  trust  deed  made  by  the  last- 
named  company  to  plaintiff,  the  said  Lios 
Angeles  Cable  Railway  Company  itself  made 
to  plaintiff  a  trust  deed  or  mortgage  confirma- 
tory of  that  of  tbe  Pacific  Railway  Company, 
indorsing  all  of  its  provisions,  and  covering 
all  of  said  property,  as  further  security  for 
the  payment  of  said  issue  of  bonds,  in  which 
last-mentioned  deed  the  Pacific  Railway 
Company  united  as  a  grantor.  It  is  under 
these  two  trust  deeds  that  plaintiff's  lien  was 
claimed,  and  under  which,  default  having 
been  made  in  the  payment  of  the  indebted- 
ness thereby  secured,  a  decree  was  asked  for 
a  sale  of  said  property  in  satisfaction  there- 
of. 

Certain  third  persons  claiming  liens  upon 
the  mortgaged  property  were  made  defend- 
ants in  the  action.  Of  these  William  Alvord 
and  Thomas  Brown  held  a  trust  deed  or 
mortgage,  executed  to  them  as  trustees  by 
the  defendant  Los  Angeles  Cable  Railway 
Company,  on  September  15, 1887,  given  to  se- 


cure an  issue  of  $1,500,000  In  bonds  made  by 
the  latter  company,  and  which  mortgage  had 
not  been  satisfied;  M.  L.  Coenan  and  F.  J. 
Coenan  held  a  Judgment  lien  upon  the  prop- 
erty under  a  judgment  theretofore  secure*! 
against  the  defendant  tbe  Los  Angeles  Cable 
Railway  Company  in  the  sum  of  $18,376.81; 
and  the  estate  of  Joshua  Hendy,  deceased, 
held  a  lien  of  like  character  under  a  judg- 
ment tberetofore  recovered  by  it  against  the 
same  company  in  the  sum  of  $23,017.12.  J. 
F.  Crank  was  also  made  a  defendant  Prior 
to  tbe  commencement  of  this  action,  in  an- 
other action  commenced  in  the  superior  court 
of  Los  Angeles  county  by  one  B.  W.  Russell 
against  the  Pacific  Railway  Company  and 
otbers,  the  property  involved  had  been  taken 
from  the  possession  of  the  Pacific  Railway 
Company,  which  was  then  holding  and  op- 
erating the  same,  and  placed  by  order  of  the 
superior  court  in  the  hands  of  said  Crank,  a 
receiver  appointed  In  that  action;  and  Crank, 
while  holding  said  property  as  such  receiver, 
had,  under  the  orders  of  that  court  issued 
receiver's  certificates,  amounting  to  $15,200, 
to  secure  funds  required  in  its  management 
These  certificates  were  outstanding  and  un- 
liquidated at  the  commencement  of  this  ac- 
tion. By  its  findings  and  decree  the  court 
below  declared  these  certificates,  so  issued 
by  Crank,  with  certain  others  issued  by  the 
receiver  appointed  In  the  present  action,  the 
first  lien  upon  the  property,  and  entitled  to 
priority  in  payment;  the  mortgage  claim  of 
Alvord  and  Brown,  trustees,  amounting  to 
$1,323,353.35,  with  certain  attorneys'  and 
trustees'  fees,  the  second  lien,  and  entitled  to 
be  next  paid;  the  confirmatory  deed  or  mort- 
gage of  the  Los  Angeles  Cable  Railway  Com- 
pany to  the  plaintiff,  given  to  secure  the 
bonds  of  the  Pacific  Railway  Company,  the 
third  Hen,  In  the  sum  of  $1,677,106,  together 
with  certain  attorneys'  and  trustees'  ifees; 
the  judgment  of  the  Coenans  the  fourth  lien; 
and  the  judgment  of  the  Hendy  estate  the 
fifth  lien,— and  directed  the  property  to  be 
sold,  and  the  proceeds  applied,  after  the  pay- 
ment of  costs  and  expenses,  etc.,  to  the  ex- 
tinguishment of  said  several  liens  in  the  or- 
der name<I.  The  trust  deed  given  by  the 
Pacific  Railway  Company  to  plaintiff,  and  the 
deed  of  the  Los  Angeles  Cable  Railway  Com- 
pany to  the  Pacific  Railway  Company,  pur- 
porting to  convey  said  property  to  the  latter, 
were  held  to  be  unauthorized  and  void;  but 
the  indebtedness  created  by  the  bonds  of  the 
Pacific  Railway  Company  was  held  valid  and 
subsisting,  and  it  was  adjudged  that,  should 
the  proceeds  of  the  sale  of  the  mortgaged 
property  prove  insufficient  to  satisfy  said  last- 
named  indebtedness,  the  plaintiff  should  have 
a  judgment  for  the  deficiency  against  the  Pa- 
cific Railway  Company.  The  only  parties  dis- 
satisfied with  the  decree  are  the  representa- 
tives of  the  estate  of  Hendy,  deceased.  They 
alone  appeal,  and  their  appeal  Is  from  the 
Judgment  upon  the  judgment  roll;   the  sev- 
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oral  objections  urged  being,  it  is  claimed, 
Kuch  as  arise  upon  the  face  of  that  record. 
Certain  of  these  objections,  if  sustained,  ap- 
pellants contend,  would  result  In  preferring 
the  lien  of  their  judgment  to  other  liens  to 
which  it  was  postponed,  and  these  we  will 
first  notice. 

1.  It  is  c-ontended  that  the  court  erred  In 
declaring  the  $15,200  in  receiver's  certificates 
issued  by  Cranio  in  the  case  of  Russell  against 
the  Pacific  Railway  Company  et  al.  a  lien 
upon  the  mortgaged  property,  and  in  direct- 
ing its  payment  as  a  preferred  claim  over  that 
of  appellants,  and  that  In  this  respect  the 
findings  do  not  sustain  the  judgment.  This 
contention  is  based  upon  the  fact  that  it  was 
found  by  the  court  that  the  deed  from  the 
Los  Angeles  Cable  Railway  Company  to  the 
Pacific  Hallway  Company,  purporting  to  con- 
vey the  mortgaged  property,  was  void,  and 
that  the  title  never  passed  to  the  latter  com- 
pany. The  argument  of  counsel  is  that,  as 
the  court  was  dealing  with  the  property  In 
that  action  as  that  of  the  Pacific  Railway 
Company  alone,  whilfe  It  was  in  fact  the  prop- 
erty of  the  Los  Angeles  Cable  Railway  Com- 
pany, which  latter,  it  is  said,  was  not  a  party 
to  that  action,  the  court  never  had  jurisdic- 
tion of  the  property,  and  consequently  had 
no  competent  authority  to  authorize  the  crea- 
tion of  any  obligations  against  It,  which  are 
binding  upon  the  property,  or  valid  as  agahist 
the  parties  to  the  present  action.  But,  In  the 
first  place,  this  argument  is  based  upon  an  as- 
sumption of  facts  which  the  present  record 
does  not  disclose.  The  finding  upon  which 
the  decree  rests  in  this  respect  is  this:  "While 
J.  F.  Crank  was  acting  as  receiver  of  the  Pa- 
cific Railway  Company,  appointed  in  the  case 
of  E.  W.  Russell  vs.  Pacific  Railway  Com- 
pany et  al.,  and  while  he  was  operating  the 
street-car  lines  mentioned  in  the  second 
amended  complaint  herein  as  such  receiver, 
and  while  D.  K.  Trask,  the  receiver  appoint- 
ed in  this  action,  was  in  possession  and  oper- 
ating said  street-car  lines  as  such  receiver,  or- 
ders of  court  were  entered  in  said  actions 
respectively  authorizing  and  directing  the  Is- 
suance of  receivers'  certificates,  and  provid- 
ing that  said  certificates  should  be  a  lien  upon 
the  property  in  the  hands  of  said  receivers, 
respectively,  superior  to  the  liens  of  the  mort- 
gages or  trust  deeds  and  judgments  therein 
mentioned.  The  above-mentioned  receivers* 
certificates  which  are  now  outstanding  and 
unpaid  are  as  follows."  And  then  follows  a 
statement  of  these  certificates.  This  finding 
does  not  show,  nor  does  it  competently  ap- 
peax  anywhere  in  this  record,  what  the  char- 
acter of  the  action  of  Russell  against  the  Pa- 
cific Railway  Company  et  al.  was,  nor  who 
all  the  parties  thereto  were;  nor  does  Ifap- 
pear,  except  inferentially,  that  the  property 
held  by  the  receiver  in  that  action  was  held 
and  dealt  with  solely  ujion  the  theory  that  it 
was  the  property  of  the  Pacific  Railway  Com- 
pany.    For  all  that  appears,  one  of  the  very 


questions  la  Issue  in  that  action  may  have 
been  the  title  to  this  property;  and  not  only 
the  Los  Angeles  Cable  Railway  Company,  the 
owner  thereof,  but  these  very  appellants,  may 
have  been  parties  to  that  action.  The  action 
is  simply  referred  to  in  the  finding  as  enti- 
tled "E.  W.  Russell  vs.  Pacific  Railway  Com- 
pany et  al.,"  and  makes  no  statement  as  to 
who  the  other  parties  to  the  suit  were.  In 
fact,  there  is  nothing  in  this  record  to  show 
that  there  was  not  before  the  court  in  that 
action  everything  In  the  way  of  subject-mat- 
ter and  parties  requisite  to  give  the  court  ju- 
risdiction to  bind  the  property  and  parties 
hereto.  In  the  absence  of  anything  showing 
the  contrary,  we  will  presume  thai  such  was 
the  fact.  Inferences  are  never  to  be  Indulged 
to  defeat  the  judgment,  but  always  la  support 
of  it;  and,  if  we  can  imagine  a  state  of  facts 
not  inconsistent  with  the  record  before  us, 
which  would  have  authorized  the  action  of 
the  court,  those  fticts  will  be  presumed  to 
have  existed.  But,  moreover,  when  a  court, 
in  a  proper  case,  and  under  circumstances  ap- 
parently authorizing  such  action,  takes  prop- 
ei-ty  into  its.  possession  through  a  receiver, 
which,  as  in  this  Instance,  is  of  a  character  to 
give  the  public  a  right  to  Its  continued  op- 
eration and  use,  the  court  acquires  a  right 
and  assumes  the  obligation  of  keeping  such 
property  In  operation,  and  for  that  purpose  Is 
authorized  to  incur  such  expenses"  and  create 
such  obligations  against  the  property  as  are 
necessary  to  keep  the  same  in  repair  and  pay 
operating  expenses.  And  such  expenses  and 
obligations  "are  burdens  necessarily  on  the 
property  taken  possession  of;  and  this  irre- 
spective of  the  question  who  may  be  the  ul- 
timate owner,  or  who  may  have  the  preferred 
lien,  or  who  may  Invoke  the  receivership." 
Kneeland  v.  Trust  Co.,  136  U.  S.  89,  10  Sup. 
Ct.  930;  Kneeland  v.  Machine  Works,  140  U. 
S.  502,  11  Sup.  Ct.  857.  In  the  absence  of 
the  evidence  and  everything  in  the  findings 
to  show  the  contrary,  we  must  presume,  in 
support  of  the  judgment,  that  there  was 
shown  at  the  trial  the  existence  of  every 
fact  in  that  case  which  would  render  proper 
the  action  of  the  court  in  authorizing  the  re- 
ceiver to  issue  these  certificates. 

It  is  said  that  the  court  had  no  power  to 
appoint  a  receiver  In  the  case  of  Russell 
against  tlte  Pacific  Railway  Company  et  al.; 
but  why  it  had  not,  counsel  does  noi  enlighten 
us.  It  is  not  denied  that  the  superior  court 
has  jurisdiction  to  appoint  receivers  In  propei 
cases,  and,  as  above  suggested,  it  nowhere  ap- 
pears in  any  cognizable  form  what  the  char- 
acter of  that  action  was;  and  the  presumption 
to  be  indulged,  therefore,  is  that  it  was  one 
which  authorized  the  appointment  of  the  re- 
ceiver. This  is  in  the  nature  of  a  collateral 
attack  upon  the  order  appointing  a  receiver 
in  that  case  (Van  Fleet,  Coll.  Attack,  |  3); 
and,  as  against  such  an  attack,  it  is  well  set- 
tled that,  if  the  jurisdiction  of  the  court  can 
In  any  event  be  upheld  and  its  action  validat- 
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ed,  this  win  be  done,  even  though  the  facts 
showing  such  jurisdiction  are  defectively  stat- 
ed, and  inferences  must  be  indulged  in  to  sup- 
port the  jutignicnt  (Id.  §  17). 

2.  It  Is  contended  that  the  cross  complaint 
of  Alvord  and  Brown,  imder  which  their 
mortgage  was  foreclosed  and  given  priority 
as  a  lien  over  appellants*  judgment,  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  la  that  It  Is  not  alleged  therein  that 
the  stockholders  of  the  Los  Angeles  Cable 
Railway  Company  autboi^ed  or  consented  to 
the  creation  of  the  bonded  indebtedness 
which  that  mortgage  was  given  to  secure,  or 
that  they  ever  authorized  the  making  of  said 
mortgage.  Of  a  number  of  answers  made  in 
the  briefs  of  respondents  to  this  objection, 
one,  at  least,  we  deem  conclusive  against  ap- 
pellants. There  is  a  general  allegation  In  the 
pleading,  In  substance,  that  these  bonds  were 
duly  issued,  and  the  mortgage  In  question 
duly  executed,  by  the  corporation.  There 
was  no  demurrer  Interposed,  but  the  parties 
apparently  went  to  trial  upon  the  assumption 
that  the  pleading  was  sufficient  to  raise  the 
issue  and  authorize  proof  of  the  necessary 
facts;  and  it  was  so  treated  by  the  court  be- 
low, since  it  was  there  found  that  "said  Los 
Angeles  Cable  Railway  Company,  by  a  reso- 
lution duly  adopted  and  passed  by  the  unani- 
mous concurrence  of  its  board  of  directors, 
and  by  its  stockholders  duly  assembled,  au- 
thorized" to  be  issued  the  bonds  in  question, 
and  the  execution  of  the  mortgage  to  secure 
the  same.  It  is  well  settled  that  where  the 
parties  have  proceeded  to  trial  upon  a  plead- 
ing, without  objection  to  Its  sufficiency  to 
raise  a  particular  issue,  and  evidence  has 
been  received  as  to  the  fact,  and  the  Issue 
found  upon,  the  party  whose  duty  It  was  to 
object  will  not  be  heard  in  this  court  to  say 
that  the  finding  is  not  within  the  issues. 
King  V.  Davis,  34  Cal.  100;  Horton  v.  Domln- 
guez,  68  Cal.  642,  10  Pac.  186;  Moore  v. 
Campbell,  72  Cal.  251, 13  Pac.  689;  Sukeforth 
V.  Lord,  87  Cal.  399,  25  Pac.  497.  If,  there- 
fore, it  be  assumed  that  it  was  necessary 
to  specifically  allege  the  consent  of  the  stock- 
holders, It  will  now  be  presumed  that  the 
pleading  was  treated  by  the  parties  in  the 
court  below  as  alleging  that  fact  Moreover, 
we  think  the  allegations  of  the  pleading 
were  sufficient  In  themselves  to  admit  proof 
of  the  fact. 

3.  But  one  other  point  Is  made  which  we 
deem  it  essential  to  notice:  The  Los  Angeles 
Consolidated  Electric  Railway  Company  was 
one  of  the  defendants  in  the  action,,  and  set 
up  In  Its  answer  that,  while  Crank  was  in 
possessjon  of  the  property  as  receiver  in  the 
case  of  Russell  against  the  Pacific  Railway 
Company  et  al.,  this  defendant  applied  to  the 
court  In  that  action  for  permission  to  use, 
'jointly  with  the  Pacific  Railway  Company, 
certain  portions  of  the  cable  railway  tracks, 
as  provided  In  section  499  of  the  Civil  Code; 
that  it  bad  paid  to  Crank,  as  such  receiver, 
one-half  the  cost  of  the  portions  of  the  track 


of  which  it  desired  to  make  joint  use,  and 
had  received  a  conveyance  of  a  one-half  in- 
terest therein;  and  it  prayed  that  its  one- 
half  of  the  portions  of  track  acquired  as 
aforesaid  should  be  exempted  from  the  oper- 
ation of  the  judgment  of  foreclosure  to  be 
rendered  In  the  action.  There  Is  In  the  find- 
ings no  mention  of  the  facts  set  forth  In  the 
answer  of  this  defendant,  but  among  the 
conclusions  of  law  is  found  this  declaration: 
"The  undivided  one-half  of  the  tracks,  ties, 
and  appurtenances  conveyed  under  orders  of 
court  by  J.  F.  Crauk,  receiver,  to  the  Los 
Angeles  Consolidated  Electric  Railway  Com- 
pany [describing  the  property]  Is  free  from 
the  Incumbrance  of  the  said  mortgage  or 
deed  of  trust  of  the  Los  Angeles  Cable  Rail- 
way Company  to  Alvord  and  Brown,  trus- 
tees, mentioned  in  their  cross  complaint,  and 
from  any  lien  of  the  Indenture  marked  'Ex- 
hibit B,'  all  mentioned  in  the  second  amend- 
ed complaint  herein;  and  the  said  undivided 
one-half  of  all  the  said  tracks,  ties,  and  ap- 
purtenances Is  the  absolute  property  of  the 
said  Los  Angeles  Consolidated  Electric  Rail- 
way Company,  and  free  from  incumbrance." 
In  their  opening  brief,  appellants  treat  this 
as  being  what  it  purports  to  be,— a  mere  con- 
clusion of  law,— and  object  to  it  as  not  only 
wholly  unsupported  by  any  finding  of  fact, 
but  as  being  at  variance  with  the  finding  that 
the  Pacific  Railway  Company  acquired  no 
title  to  the  mortgaged  property  by  its  deed 
from  the  Los  Angeles  Cable  Railway  Compa- 
ny; that  It  appearing  from  this  last  finding 
that  the  Los  Angeles  Cable  Railway  Company 
was  the  owner  of  the  property  at  the  time 
of  the  attempted  sale  of  this  Interest  by  the 
receiver,  and  that  such  sale  was  made  In  a 
case  to  which  the  latter  company  was  not  a 
party,  the  sale  was  wholly  void,  and  passed 
no  title  to  the  purchaser;  that,  consequently, 
the  interest  thus  reserved  from  sale  remain- 
ed subject  to  the  lien  of  appellants'  judg- 
ment, and  to  sale  in  satisfaction  thereof;  and 
that  In  declaring  it  free  from  such  lien, 
and  withholding  It  from  sale,  the  court  below 
erred  to  appellants'  injury.  As  to  the  objec- 
tion that  no  title  passed  because  the  Los 
Angeles  Cable  Railway  Company  was  not  a 
party  to  the  action,  the  same  answer  applies 
which  is  suggested  in  the  point  as  to  the  re- 
ceiver's certificates,— that  It  nowhere  appears 
that  said  company  was  not  a  party  to  that 
action.  But  an  Inspection  df  the  decree 
which  was  entered  In  this  case  shows  that, 
notwithstanding  the  reservation  thus  made 
In  the  court's  conclusions,  all  of  the  mort- 
gaged property.  Including  the  Interest  thus 
declared  to  have  passed  to  the  Los  Angeles 
Consolidated  Electric  Railway  Company, 
was  ordered  to  be  sold  thereunder  in  satis- 
faction of  the  liens  established  thereby;  and, 
as  will  hereafter  appear,  all  of  said  property, 
without  the  reservation  of  any  part,  was  sold 
thereunder,  and  the  proceeds  applied  in  satis- 
faction of  said  liens  as  therein  directed.  It 
thus  appears  that,  whatever  might  have  been 
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tUe  effect  of  this  reservation  had  it  been  car- 
ried iuto  the  decree,  the  appellants  have  not 
in  any  wise  been  Injured  thereby.  The  de- 
cree gave  thein  the  benefit  of  everything  to 
which  they  were  entitled,  and  appellants 
have  no  cause  of  complaint.  These  consider- 
ations having  been  suggested  in  the  briefs  of 
respondents,  appellants,  in  their  reply  brief, 
have  changed  front,  and  now  take  the  ground 
that  what  they  bad  theretofore  regarded  and 
treated  as  merely  an  erroneous  conclusion  of 
law  was  in  truth  a  finding  of  fact;  and  that 
being  such,  and  the  decree  not  being  in  ac- 
cord therewith,  it  must  be  held,  to  that  ex- 
tent, as  unsupported  by  the  findings.  But  if 
there  is  any  merit  in  this  new  claim,  the  ob- 
jection cannot  avail  the  appellants.  There  Is 
no  want  of  support  in  the  decree  as  to  any 
fact  affecting  appellants'  rights.  If  there 
Is  any  error  in  the  particular  urged,  the  ap- 
pellants have  not  been  Injured  thereby,  and 
hence  it  is  not  a  ground  of  reversal  at  their 
Instance.  The  only  party  injured  would  be 
the  purchaser,  the  Los  Angeles  Consolidated 
Electric  Railway  Company,  and  they  would 
seem  to  rest  content. 

4.  Some  further  points  are  made  by  appel- 
lants, Involving  the  rights  of  the  plaintiff  and 
of  the  Coenans  to  have  their  Hens  preferred 
to  that  of  appellants.  But  appellants  have 
rendered  the  consideration  of  these  questions 
wholly  Immaterial.  At  the  submission  of  the 
cause  in  this  court,  the  appellants  filed  here- 
in the  following  stipulation:  "It  is  hereby 
stipulated  and  agreed  that  an  order  of  sale 
was  issued  by  the  superior  court  upon  the 
decree  of  foreclosure  contained  in  the  tran- 
script in  this  case,  and  that  the  commission- 
er advertised  and  sold  the  property  describ- 
ed in  the  decree,  as  required  therein,  on  the 
4th  day  of  October,  1893,  subject  to  the  re- 
ceiver's certificates;  that  the  entire  proceeds 
of  the  sale  were  applied  by  the  commission- 
er to  the  payment  of  costs  of  suit,  expenses  of 
sale,  allowances  to  trustees.  Brown  and  Al- 
vord,  and  attorneys  for  Alvord  and  Brown, 
trustees,  and  to  the  payment  of  the  sum  of 
money  decreed  to  be  due  to  the  holders  of  the 
bonds  secured  by  the  trust  deed  to  Alvord 
and  Brown,  trustees,  and  the  sale  produced 
no  more  than  that  amount;  and  that  the  com- 
missioner made  a  report  of  the  sale  to  the 
court,  which  was  confirmed."  The  object  of 
this  stipulation  is  not  stated,  but  Its  effect  is 
to  render  the  remaining  objections  mere  moot 
questions,  the  determination  of  which  would 
be  of  no  material  consequence  to  appellants. 
The  entire  property  covered  by  the  lien  of 
appellants'  judgment  having  been  sold,  and 
the  proceeds  absorbed  in  satisfaction  of 
claims  which.  It  has  been  determined,  were 
prior  In  right  to  that  of  appellants,  the  lat- 
ter are  left  no  further  Interest  in  the  contro- 
versy which  we  are  called  upon  to  consider. 
The  judgment  is  affirmed. 

We  concur:  HARRISON,  J.;  McFAR- 
LAND,  J.;    TEMPLE,  J.;    HENSHAW.  J. 


(S  Colo.  App.  435) 

SMALL  et  at.  v.  FOLEY  et  al.i 

(Court  of  Appeals  of  Colorado.     Sept  14,  1896.) 

Statctes— Effect  op  Repeal — Mkcbanics'  Libns 
— Slfficienoy  of  Statement— Buildixo  on  Ai>> 
joiNiNO  Lots— Appoktiosmbnt— Btatembnt  of 
Credits — Rbmovai.  uf  Matekiai.)!  bv  Uvvnbr — 
Pkiokiti  of  Lien  —  Assiunmknt  of  Claim  — 
RioBT  OF  Subcontbactoks — Notice  or  Claik. 

1.  Under  the  mechanic's  lien  law  of  1893, 
which  tool:  effect  July  2,  1893,  and  provided  that 
the  repeal  of  prior  laws  should  not  affect  any  ex- 
isting right,  either  its  to  the  remedy  or  other- 
wise, under  the  laws  repealed,  a  mechanic's  lien 
acquired  under  a  contract  made  before  July  2, 
1803,  the  performance  of  which  was  ix-gun  before 
that  date,  was  governed  by  the  provisions  of 
Mills'  Ann.  St  c.  77,  div.  2,  relating  to  mechan- 
ics' liens. 

2.  A  statement  of  mechanic's  lien  acquired  un- 
der a  contract  the  performance  of  which  was 
begun  prior  to  July  2,  1893,  bat  filed  after  that 
date,  was  sufficient  if  it  conformed  to  the  pro- 
visions of  Mills'  Ann.  St  c.  77,  div.  2. 

3.  In  a  proceeding  to  enforce  a  mechanic's  lien 
under  the  proTisions  of  Mills'  Ann.  ISt.  c.  77,  div. 
2,  where  the  material  was  furnished  for,  and  the 
work  done  upon,  two  adjoining  houses,  erected 
under  one  contract,  upon  three  adjoining  lota, 
each  house  being  situated  partly  on  an  outside 
lot,  and  partly  on  the  middle  lot,  the  three  lota 
must  be  regarded  as  constituting  but  one  tract 
of  land,  and  subject  to  the  whole  hen,  irrespec- 
tive of  the  particular  portion  of  the  material  or 
labor  which  went  into  each  honse. 

4.  It  was  not  necessary  that  the  statement  of 
such  lien  should  apportion  the  materials  furnished 
and  the  labor  done  between  the  two  houses,  aa 
required  by  the  lien  law  of  1893. 

5.  The  act  of  1889,  amending  the  mechanic's 
Uen  law  of  1883  (MilU'  Ann.  St  c.  77,  div.  2), 
providing  that  any  one  furnishing  material  for  or 
labor  upon  any  "building,"  etc.,  shall  have  a  lien 
upon  the  land  therefor,  must  not  be  construed  aa 
confining  the  word  "building"  to  the  singular 
number,  but  as  applying  also  where  several  build- 
ings are  erected  upon  the  same  tract  of  land. 

6.  A  statement  of  mechanic's  lien,  which  In- 
cluded the  claim  of  the  lienor,  and  also  the  claims 
of  others  which  had  been  assigned  to  him,  the 
amount  due  on  each  claim  being  stated  -separate- 
ly, is  not  rendered  void  for  the  reason  that  an  ag- 
gregate credit  is  given;  it  being  presumed,  in  the 
absence  of  evidence  to  the  contrary,  that  the  pay- 
ment was  made  after  the  assignment,  and  ap- 
plied by  the  creditor  to  the  total  debt. 

7.  Where  material  furnished  for  a  honse  un- 
der contract  is  removed  by  the  owner,  and  used 
upon  another  building,  such  removal  will  not  de- 
feat the  contractor's  right  to  a  Uen  for  the  materi- 
al upon  the  bouse  for  which  it  was  originally  fur- 
nished. 

8.  Under  Mills'  Ann.  St.  i  2886,  providing  that 
mechanics'  liens  shall  have  priority  over  any  liea 
created  prior  thereto,  but  not  recorded,  and  of 
which  the  lienor  had  no  notice,  a  mechanic's  lien 
claimed  under  a  contract  the  performance  of 
which  was  begun  subsequent  to  the  execution  of 
a  trust  deed  in  the  property,  but  before  such  deed 
was  recorded,  is  entitled  to  priority. 

9.  Under  Mills'  Ann.  St.  J  2894.  providtag  that 
any  party,  claiming  a  hen  may  assign  the  same  in 
writing,  it  is  not  necessary,  in  a  proceeding  by 
the  assignee  to  enforce  a  mechanic's  lien,  that  he 
should  allege  and  prove  that  the  assignment  was 
in  writing,  unless  the  fact  is  denied. 

10.  Under  the  mechanic's  lien  law  of  1893,  tak- 
ing effect  July  2,  1893,  providing  that  the  repeal 
of  former  laws  should  not  affect  any  existing 
rights,  either  as  to  the  remedy  or  otherwise,  a 
subcontractor  whose  claim  to  a  mechanic's  lien 
accrued  prior  to  July  2, 1893,  was  entitled  to  file 

1  Rehearing  denied  December  14, 189& 
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his  statement  of  claim  within  40  days  after  the 
completion  of  bits  snbountrnct,  under  Mills'  Ann. 
St.  8  2887,  and  not  obliged  to  wait  until  the  com- 
pletion of  the  building,  as  required  by  the  act  of 
1893. 
11.  The  proTision  of  the  mechanic's  lien  law  of 
1893  requiring  the  lieti  claimant  to  give  the  owner 
24  hours'  notice  of  his  intention  to  file  a  state- 
ment of  lien  is  for  the  benefit  of  the  owner  only, 
*nd  can  be  taken  advantage  of  only  by  him. 

Appeal  from  district  court,  Pueblo  county. 

Proceedings  by  T.  H.  Foley  and  L.  Leon- 
ard, doing  business  as  Foley  &  Leonard,  and 
others,  against  A.  B.  Small  and  others,  to  en- 
force mechanics'  liens.  From  a  decree  for 
claimants,  defendants  appeaL     Modified. 

Fred  Belts,  for  appellants.  William  B. 
Vates,  for  appellees. 

THOMSON,  J.  This  Utlgatlon  Involves  the 
validity  of  certain  mechanics'  Hens,  and  the 
question  of  their  priority  to  a  trust  deed.  The 
appellees  were  severally  claimants  of  me- 
chanics' Hens  upon  a  piece  of  real  estate  of 
H.  W.  Rankin,  In  Pueblo  county,  on  account 
of  material  furnished  for,  and  work  and  la- 
bor performed  In  the  construction  of,  build- 
ings upon  the  land,  by  contract  with  Rankin. 
The  appellant  Small  claimed  a  prior  lien  upon 
the  property,  by  virtue  of  a  deed  of  trust 
executed  by  Rankin  to  the  appellant  James, 
as  trustee,  to  secure  the  payment  to  Small  of 
an  indebtedness  owing  to  him  by  Rankin. 
Upon  the  final  hearing,  the  court  sustained 
the  several  liens  of  the  appellees,  adjudged 
them  priority  over  the  trust  deed,  and  enter- 
ed a  decree  accordingly.  Small  appealed 
from  the  Judgment. 

With  a  few  exceptions,  which  we  shall  no- 
tice hereafter,  the  contracts  under  which  the 
materials  were  furnished  and  the  work  done 
were  made,  and  the  furnishing  of  the  mate- 
rials and  the  performance  of  the  work  com- 
menced, some  time  before  July  2,  1893.  The 
trust  deed  was  executed  on  the  15th  day  of 
May,  1893,  but  was  not  filed  for  record  with 
the  recorder  of  the  county  until  the  19th  day 
of  July,  1893.  It  appears  that  the  parties 
furnishing  the  material  and  doing  the  work 
had  no  notice  or  knowledge  of  the  existence 
of  the  trust  deed  at  the  time  they  severally 
commenced  to  furnish  material  and  do  work. 
At  that  time  the  mechanic's  lien  law  of  1883, 
as  amended  by  the  act  of  1889,  was  In  force. 
See  Mills'  Ann.  St.  c.  77,  dlv.  2.  This  law 
was  repealed,  and  a  new  law  enacted  by  the 
legislature,  at  Its  session  In  1893,  which  went 
into  effect  on  the  2d  of  July,  1893,  and  which 
provided  that  the  repeal  of  the  prior  laws 
should  not  be  construed  to  affect  any  existing 
right,  either  as  to  remedy  or  otherwise,  under 
the  laws  repealed.  Sess.  I^aws  1893,  c.  117.  The 
new  law  became  effective  before  any  of  these 
claimants  perfected  their  liens,  by  filing  the 
lien  statements  required  by  law.  Some  reasons 
are  given  why  we  should  hold  these  lien  state- 
ments invalid,  and  other  objections  are  urged 
to  the  decree,  to  all  of  which  we  shall  give 
due  consideration. 

v.47p.no.l— 5 


1.  The  requirements  of  the  act  of  1893  in 
relation  to  the  contents  of  the  lien  statement, 
and  the  manner  of  perfecting  the  lien,  differ 
materially  from  those  of  the  preceding  stat- 
utes; and  It  Is  contended  that  the  method 
provided  for  perfecting  the  lien  pertains  en- 
tirely to  the  remedy;  that  the  remedy  is  gov- 
erned by  the  law  in  force  at  the  time  It  is 
sought;  and  that,  therefore,  the  lleij  state- 
ments in  question,  having  been  made  after  ^ 
the  act  of  1893  became  operative,  should  have 
conformed  to  the  requirements  of  that  act. 
These  statements  are  lacking  in  some  of  the 
particulars  demanded  by  the  latter  act,  but 
they  comply  substantially  with  the  amend- 
ment of  1889.  In  this  connection,  we  shall 
not  enter  into  any  discussion  of  the  effect 
generally  of  remedial  legislation  upon  pre-ex- 
isting rights,  because,  as  we  construe  the  stat- 
ute of  1893,  its  provisions  in  relation  to  the 
contents  of  lien  statements  are  not,  and  were 
not  Intended  to  be,  appllcaole  to  contracts 
which  were  made,  and  liens  which  had  their 
inception,  prior  to  the  time  when  it  took  ef- 
fect. It  does  not  confine  Itself  to  a  mere 
change  in  the  form  f>t  the  statement,  but,  in 
providing  what  the  statement  shall  contain, 
it  makes  material  additions  to  what  was 
theretofore  required.  It  undertakes  to  regu- 
late the  terms  and  conditions  of  the  original 
contracts  under  which  materials  are  furnish- 
ed and  labor  done.  Section  2  says:  "No  part 
of  the  contract  price  shall,  by  the  terms  of 
any  such  contract,  be  made  payable,  nor  shall 
the  same,  or  any  part  thereof,  be  paid  in  ad- 
vance of  the  commencement  of  the  work;  but 
the  contract  price  shall,  by  the  terms  of  the 
contract,  be  made  payable  In  Installments,  or 
upon  estimates,  at  specified  times  aft^  the 
commencement  of  the  work,  or  on  the  com- 
pletion of  the  whole  work:  provided,  that  at 
least  fifteen  per  cent,  of  the  whole  contract 
price  shall  be  made  payable  at  least  thirty- 
five  days  after  the  final  completion  of  the 
contract."  Having  direct  reference  to  these 
provisions,  section  3  requires  the  lien  claim- 
ant to  set  forth  in  his  statement,  among  other 
things,  the  terms  and  conditions  of  his  con- 
tract. The  contract,  the  terms  and  condi- 
tions of  which  must  be  set  forth,  is  the  con- 
tract made  in  pursuance  of  the  provisions  of 
the  act,  and  must  be  an  express  contract 
The  contract  provided  for  is  the  first,  and  the 
filing  of  the  statement  the  last,  step  In  the 
acquirement  of  the  lien;  and  the  two  are  so 
connected  by  the  language  of  the  statute  as  to 
be  simply  different  parts  of  one  continuous 
proceeding. 

The  law  in  force  when  this  act  was  passed 
did  not  attempt  to  regulate  the  manner  in 
which  contracts  should  be  made.  They  might 
be  either  express  or  Implied.  If  express,  ex- 
cept, perhaps,  the  stipulated  price  for  the 
work  or  material,  they  might  contain  no  men- 
tion of  terms  or  conditions;  and  an  implied 
contract  is  without  terms  or  conditions  of 
any  kind,  except  such  as  the  law  supplies. 
No  reference  to  the  contract  under  which  the 
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■work  was  done  or  materials  furnished  was 
required  in  the  lieu  statement.  A  person  do- 
ing work  or  furnishing  material  under  an  im- 
plied contract,  or  an  express  contract  in 
which  there  were  no  specific  terms  or  condi- 
tions, would  find  it  Impossible  to  comply  with 
the  re(iuireraent8  of  the  act  of  1893  in  the 
matter  of  his  lien  statement;  and  a  forced 
resort  to  the  provisions  of  that  act  for  the 
'  purpose  of  perfecting  his  lien  would  involve 
a  sacrifice  of  his  rights.  It  seems  manifest 
that  the  later  statute  was  designed  to  oper- 
ate only  in  futuro.  The  general  tenor  of  the 
act  leads  to  this  conclusion;  and,  if  more 
were  wanting,  the  provision  preserving  ex- 
isting rights,  whether  pertaining  to  the  reme- 
dy or  otherwise,  convinces  us  beyond  a  doubt 
that,  as  to  the  proceedings  necessary  to  per- 
fect the  lien,  it  was  not  the  intention  that 
the  statute  should  have  any  retroactive  ef- 
fect. It  is  our  opinion,  therefore,  that  the 
lien  statements  in  question,  having  been 
made  and  filed  in  conformity  with  the  amend- 
ment of  1889,  are  -valid,  and  the  liens  en- 
forceable, unless  there  was  a  failure  other- 
wise to  comply  with  the  Jaw. 

2.  The  materials  were  furnished  for,  and 
the  work  done  upon,  two  bouses,  erected  at 
the  same  time,  upon  three  adjoining  lots, 
each  house  being  situated  partly  on  an  out- 
side lot,  and  partly  on  the  middle  lot;  and 
the  evidence  was  that  the  contracts,  several- 
ly, were  entire  and  Indivisible,  embracing 
both  houses,  and  that  the  material  was  used 
upon  tliem  indiscriminately.  Tlie  lots  were 
each  25  feet  In  width,  and,  os  tiie  houses  were 
placed  upon  them  without  reference  to  their 
boundaries,  we  must  regard  the  three  lots  as 
constituting  one  tract  of  land.  The  statute 
of  1893  permits  the  enforcement  of  a  me- 
chanic's lien  against  two  or  more  buildings 
constructed  by  the  same  person  or  persons 
under  the  same  contract,  but  requires  that 
the  materials  furnished  and  work  done  shall 
be  apportioned  among  the  several  buildings  in 
proportion  to  the  value  of  the  materials  and 
labor  going  Into  each  of  the  buildings,  and 
that  a  statement  of  the  amount  apportioned 
to  each  building  shall  be  filed  with  the  lien 
claim.  There  were  no  such  apportionments, 
and,  consoqxiently,  no  such  statements,  in 
this  case.  It  is  contended  that  the  lien  state- 
ments are  invalid  by  reason  of  the  want  of 
compliance  in  these  respects  with  the  law  of 
18S)3.  As  the  materials  were  furnished,  and 
the  labor  performed,  under  contracts  entered 
Into  prior  to  the  taking  effect  of  this  law, 
and  with  reference  to  the  law  then  in  force, 
which  imposed  no  such  duties  or  burdens 
upon  the  contractors,  and  as  the  furnishing 
of  the  materials  and  the  performance  of  the 
labor  commenced  under  the  old  law,  we  are 
of  the  opinion  that  In  these  particulars  the 
proceedings  were  governed  by  the  statute  of 
1883,  as  amended  In  1889.  and  not  by  the  act 
of  1893,  and  that,  therefore,  neither  appor- 
tionment nor  statement  of  apportionment  was 
necessary. 


But  a  question  of  more  difficulty  Is  involved 
In  the  fact  that  two  separate  houses  were 
embraced  In  a  single  lien.  The  question  is 
not  very  clearly  raised  by  the  assignment  of 
errors,  but  It  Is  the  subject  of  argument,  and 
we  feel  It  Incumbent  upon  us  to  dispose  of 
It.  Section  1  of  the  amendatory  statute  of 
1889  provides  as  follows:  "Whoever  shall 
do  any  work  or  furnish  any  material  by  con- 
tract, express  or  implied,  with  the  owner  of 
any  land,  his  agent  or  trustee,  for  the  con- 
struction, enlargement,  alteration  or  repair 
of  any  building  or  other  structure  upon  such 
land,  or  In  making  any  other  Improvements 
or  in  doing  any  other  work  upon  such  land, 
as  stated  in  the  following  sections,  shall  have 
a  lien  upon  such  land,  building,  structure  or 
other  Improvement  for  the  amount  and  value 
of  the  work  so  done  or  material  so  furnished, 
to  the  extent  of  the  interest  or  claim  of  such 
owner  thereto  at  the  time  of  the  commence- 
ment to  do  such  work  or  to  furnish  such  ma- 
terial." The  words  "building"  and  "struc- 
ture" are  each  used  In  the  singular  number, 
and  a  literal  construction  of  the  language,  if 
we  should  look  no  further  Into  the  act,  might 
confine  the  right  to  a  lien  to  a  single  build- 
ing or  structure.  But  a  lien  Is  allowed,  to 
the  extent  of  the  owner's  Interest,  upon  the 
land  on  which  the  building  is  located.  The 
lien  statement  must  contain  a  description 
of  the  land  sufficient  to  Identify  it,  but  need 
not  refer  to  the  Improvements.  The  form 
of  the  statement  would  be  the  same  whether 
the  lien  Is  claimed  on  account  of  one  house,  or 
on  account  of  several  bouses,  erected  on  the 
same  tract.  In  Barnard  v.  McKenzIe,  4  Colo. 
2.'»1,  .Judge  Elbert  said:  "Notwithstanding 
the  Hen  was  unknown  to  the  common  law, 
and  is  purely  the  creature  of  the  statute,  in 
view  of  Its  equitable  character  we  think  the 
statute  giving  It  should  be  liberally  construed 
to  advance  Its  objects."  See.  also,  Williams 
V.  Canal  Co.,  13  Colo.  469,  22  Pac.  806. 

We  think  it  was  the  intention  of  the  law- 
makers to  confine  each  lien.  In  so  far  as  the 
land  upon  which  It  might  operate  Is  con- 
cerned, to  a  single  tract;  but  when,  under 
one  contract,  different  buildings  are  erected 
upon  the  same  piece  of  ground,  the  statute 
furnishes  no  insurmountable  reason  why  the 
lieu  upon  the  ground  should  not  embrace 
them.  In  such  a  case  it  would  not  violate  - 
any  rule  of  construction  to  give  the  words 
"building"  and  "structure,"  as  used  In  the 
statute,  a  plural  signification;  and  as  the 
statute  Is  to  be  liberally  construed,  to  the  end 
that  full  effect  may  be  given  to  Its  provi- 
sions, we  think  It  the  duty  of  courts  to  at- 
tach such  meaning,  singular  or  plural,  to 
the  words,  as  the  circumstances  of  the  par- 
ticular case  under  consideration  may  require. 
While  the  language  of  the  statute  itself 
would  lead  us  to  this  conclusion,  our  opinion 
is  fortified  and  strengthened  by  very  high 
authority.  We  extract  the  following  from  the 
opinion  In  the  case  of  Wall  v.  Robinson,  11.5 
Mass  429:     "The  statutes  are  designed  to  jjlve 
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to  the  mechanic  who,  by  his  labor  and  skill, 
enhances  the  value  of  an  estate,  the  security 
of  a  Hen  upon  the  estate,  to  the  extent  be  has 
thus  added  to  Its  value.  They  provide  that 
any  person  to  whom  a  debt  Is  due  for  labor 
performed  or  furnished  In  the  erection,  alter- 
ation, or  repair  of  any  building  or  structure, 
by  virtue  of  an  agreement  with  or  by  consent 
of  the  owner,  shall  have  a  lien  upon  such 
building  or  structure,  and  npon  the  interest 
of  the  owner  thereof  In  the  lot  of  land  on 
which  the  same  Is  situated.  In  the  case  at 
bar  the  petitioners  have  performed  labor  up- 
on several  buildings,  situated  upon  the  same 
lot,  under  an  entire  contract,  for  an  entire 
price.  We  think  such  a  case  is  within  the 
purpose  of  the  statute  and  the  intention  of 
the  legislature.  The  parties,  by  their  con- 
tract, have  connected  the  several  buildings, 
and  treated  them  as  one  estate.  Under  the 
contract,  the  labor  performed  upon  each 
building  creates  a  lien  upon  the  whole  lot, 
and  therefore  upon  all  the  other  buildings. 
Although  it  cannot  be  said  with  strict  ac- 
curacy that  the  labor  for  which  the  lien  at- 
taches was  all  performed  on  each  building 
affected  by  it,  yet  it  was  all  performed  on 
one  estate;  and  to  deny  the  lien  would  de- 
feat the  spirit  of  the  statute  by  a  too  literal 
adherence  to  its  letter."  It  will  be  observed 
that  In  the  Massachusetts  law,  as  In  our 
own,  the  singular  nouns  "building"  and 
"structure"  were  used.  See,  also,  Carr  v. 
Hooper,  48  Kan.  253,  29  Pac.  398;  St  Louis 
Nat  Stock  Yards  v.  O'Reilly,  85  111.  546. 

In  the  case  before  as  the  buildings  were 
not  opon  a  single  lot,  but  they  were  so  pla- 
ced on  three  adjoining  lots  as  to  constitute 
the  lots  one  parcel  of  land.  The  statute  un- 
der which  these  statements  were  filed  pro- 
vides, further,  that,  in  case  a  building  9hall 
occupy  two  or  more  lota  or  other  subdivisions 
of  land,  such  lots  or  subdivisions  shall  be 
deemed  one  lot  for  the  purposes  of  the  aot, 
and  that  the  some  rule  shall  hold  good  in 
case  of  other  improvements  which  are  prac- 
dcaUy  Indivisible.  Calling  the  word  "build- 
ing," "buildings,"  as  we  are  authorized  to 
do,  we  have  exactly  this  case.  The  two 
bolldlngs  occupied  three  lots.  Each  house 
was  situated  on  two  lots,— one  outside  lot, 
and  the  same  center  lot,— so  that  there  was 
no  separate  improvement  upon  any  one  of 
the  lots;  and  a  lien  could  not  be  acquired 
upon  either  of  the  houses  Independently, 
without  taking  a  portion  of  the  land  which 
belonged  to  the  other  house.  The  Improve- 
ments were  Indivisible,  In  this  sense:  that 
they  could  not  be  apportioned  among  the  sev- 
eral lots.  Separate  liens  upon  the  several 
lots  would  cut  each  of  the  houses  In  two, 
and  would  not  afford  to  the  parties  interested 
the  remedy  which  the  statute  was  designed 
to  give  them.  The  three  lots  were  there- 
fore, for  the  purposes  of  the  liens,  one  lot,, 
and  each  lien  properly  embraced  the  three 
lots  and  both  houses.  Batchelder  v.  Band, 
117  Mass.  170;    DooUttle  T.  Flenz,  16  Neb. 


153,  20  N.  W.  116;  Miner  t.  Shepard,  50 
Minn.  268.  52  N.  W.  894. 

Objection  is  specially  made  to  the  lien  state- 
ment of  the  appellees  Foley  &  Leonard.  It 
embraced  their  own  claim,  for  mat^lals  fur- 
nished directly  by  them,  and  also  the  claims 
of  certain  other  parties,  which,  as  alleged, 
had  been  assigned  to  them.  It  set  forth  the 
total  amount  due  on  each  daim  separately, 
but  gave  only  the  aggregate  credii,  which 
was  $10.49.  It  is  urged,  on  the  authority  of 
Hauna  v.  Bank,  3  Ciolo.  App.  28,  31  Pac. 
1020,  that  the  statement  should  have  showed 
what  amount  should  be  credited  on  eacb  sep- 
arate claim,  and  that,  by  reason  of  the  cred- 
its being  aggregated,  the  statement  was  void. 
In  that  case,  as  in  this,  the  statem^it  em- 
braced a  number  of  claims  which  had  been 
assigned  to  the  lien  claimant;  but  the  sev- 
eral sums  due  were  not  given,  and  the  whole 
were  combined  in  one  gross  amount  For  this 
reason,  the  statement  was  adjudged  Invalid. 
We  adhere  to  that  decision.  We  believe  it 
to  be  correct,  npon  the  facts.  In  this  case, 
however,  each  separate  Indebtedness  is  set 
forth,  and  the  statement  before  us  Is  not  open 
to  the  objection  which  was  made  to  the 
other.  But  Is  this  statement  bad  on  its  face, 
because,  Instead  of  dividing  the  credit  among 
the  several  claims,  it  gives  only  a  sum  total? 
The  statute  requires  a  statement  showing  the 
total  amount  of  the  Indebtedness,  the  credits 
thereon.  If  any,  and  the  balance  due  the 
claimant  This  language  has  reference  to 
original  claimants,  and  an  assignee  must  pro- 
ceed upon  each  assigned  claim,  exactly  as  bis 
assignor  must  have  proceeded  if  there  had 
been  no  assignment  But  a  statement  need 
not  mention  credits  If  there  are  none,  and  an 
omission  of  credit  Is  equivalent  to  a  statement 
that  the  claim  is  not  entitled  to  a  credit.  It 
no  payments  were  made  upon  any  of  the 
claims  until  after  the  assignment,  the  holders 
bad  the  right  to  make  sach  application  of  the 
amount  paid  as  they  should  see  fit,  unless 
they  were  otherwise  directed;  and  If,  instead 
of  dividing  It  among  the  several  claims,  tbey 
applied  it  In  reduction  of  the  gross  amount, 
they  merely  exercised  a  right  which  the  law 
gives  them.  The  statement  does  not  and  it 
need  not  show  when  the  payment  of  $10.49 
was  made,  and  the  evidence  was  equally  s)' 
lent  on  the  subject  The  statement  them- 
fore,  amounts  to  this:  that,  prior  to  the  as- 
signment there  were  no  credits;  that  th« 
the  amoimt  for  which  credit  was  given  was 
paid  afterwards;  and  that,  upon  its  payment 
Foley  &  Leonard  exercised  their  privilege  of 
applying  It  upon  the  sum  total  of  the  indebt- 
edness. We  do  not  find  in  this  objection 
to  the  Hen  statement  in  question  any  reason 
for  reversing  the  judgment. 

One  of  Foley  &  Leonard's  assignors  was 
the  Holmes  Hardware  Company.  It  appears 
that  of  the  hardware  famished  by  them  fot 
the  houses,  after  It  had  been  delivered  at 
the  proper  places,  $35  worth  was  removed  by 
Mr.  Bankin  to  another  house,  and  was  not  ac- 
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tually  used  In  these  houses.  So  far  as  ap- 
pears, this  mateiial  was  remoTed  by  Rankin 
without  the  knowledge  of  the  hardware  com- 
pany. Counsel  say  It  was  error  to  include 
this  amount  in  the  decree.  The  statute  gives 
to  any  person  who,  by  contract  with  the  own- 
er, shall  furnish  any  material  for  the  codsU-uc- 
tion  of  any  building,  a  lien  upon  the  building 
and  the  land  it  occupies.  Be  is  not  required 
to  see  that  it  actually  goes  into  tbe  building. 
If,  by  contract,  he  furnishes  it  for  the  build- 
ing, whether  it  is  used  there  or  not,  he  is 
entitled  to  the  lien.  This  is  what  the  statute 
says,  and  we  cannot,  by  construction,  distort 
its  language  Into  something  else.  The  stat- 
ute fm-ther  provides  that  the  lien  shall  relate 
back  to  the  time  of  the  commencement  to 
do  work  or  to  fiu-nisb  materials,  and  that  it 
shall  have  priority  over  any  and  every  lieu 
subsequently  intervening,  or  which  may  have 
been  created  prior  thereto,  but  which  was 
not  then  recorded,  and  of  wliicb  the  lienor 
bad  no  notice.  Therefore,  in  adjudging  these 
liens  prior  to  that  of  the  appellants'  trust 
deed,  the  court  simply  followed  the  letter  of 
the  statute. 

We  shall  now  inroceed  to  the  consideration 
of  objections  specially  made  to  certain  of  the 
lien  claims.  Foley  &  Leonard  and  the  Colo- 
rado Hammer  Brick  Company  were  joined  as 
plaintifTs,  and  the  Miller  Creek  Land  &  Lum- 
ber Company  and  other  lien  claimants  were, 
together  with  the  appellants,  made  defend- 
ants. Counsel  for  appellants  is  in  error  in 
assuming  that  Foley  &  Leonard  claimed  as 
assignee  of  the  brick  company.  Although 
Foley  &  Leonard  and  the  brick  company  join- 
ed in  the  complaint,  their  claims  were  dis- 
tinct, and  each  was  seeking  the  enforcement 
of  an  independent  lien.  Foley  &  Leonard  and 
some  of  the  defendants  who  were  asserting 
liens  were  assignees  of  claims  for  materials 
furnished  for,  and  work  done  in  the  construc- 
tion of,  the  buildings.  In  some  cases  the  as- 
signment was  made  of  the  simple  claim,  and 
the  assignee  embraced  the  claim  in  his  own 
lien  statement.  In  other  cases  the  assignor 
first  perfected  his  lien  by  making  and  filing 
his  statement,  and  then  assigned  the  perfect- 
ed lien.  To  these  assigned  claims  the  objec- 
tion is  made  that  it  was  not  pleaded  or  prov- 
en that  the  assignments  were  in  writing.  The 
act  of  1883,  as  amended  in  1889,  provided 
that  any  party  claiming  a  lien  might  assign, 
in  writing,  his  claim  and  lien  to  any  other 
claimant  or  person,  who  shotild  thereupon 
have  all  the  rights  and  remedies  of  the  ass'gn- 
or;  that  the  assignment  might  be  made  be- 
fore or  after  the  filing  of  the  statement;  and 
that,  when  made  before,  the  claim  assigned 
might  be  included  in  the  lien  statement  of 
the  assignee.  As  the  right  to  a  mechanic's 
lien  exists  only  by  virtue  of  the  statute,  a 
substantial  compliance  with  the  statutory  pro- 
visions is  essential  to  the  validity  of  such  a 
lien.  In  order,  therefore,  to  enable  the  as- 
signor to  assert  a  lien  in  virtue  of  an  assigned 
claim,   the  assignment  must  be   in   writing. 


Concerning  each  of  these  assigned  dalms,  the 
allegation  of  the  complaint  or  cross  complaint 
setting  it  forth  is,  simply,  that  it  was  assigned 
to  the  complaining  party;  and  it  is  contend- 
ed that  this  allegation  is  not  sufiicient,  be- 
cause, as  the  statute  requires  the  assignment 
to  be  in  writing,  it  should  affirmatively  ap- 
pear in  the  complaint  that  it  was  in  writing. 
The  allegation  of  assignment  is  not  denied 
by  the  appellants  in  their  answer,  and  tbe 
fact  of  assignment  is  therefore  admitted.  If 
the  assignment  was  sufilciently  pleaded,  the 
admission  dispensed  with  .the  necessity  of 
proof  on  the  subject  By  the  terms  of  the 
statute,  the  claims  or  liens  could  not  be  as- 
signed, except  in  writing,  so  as  to  enable  the 
assignee  to  enforce  them  against  tbe  prop- 
erty. For  the  purposes  of  this  proceeding.  If 
they  were  not  assigned  in  writing,  they  were 
not  assigned  at  all.  We  think  the  word  "as- 
signed," as  contained  in  the  allegation,  should 
be  held  to  include  everything  necessary  to  a, 
valid  assignment  If  the  assignment  had  been 
deuied,  tbe  allegation  could  have  been  sap- 
ported  only  by  a  written  assignment;  but 
the  failure  to  deny  admits  the  assignment, 
and,  as  tbe  assignment  could  exist  only  in 
writing,  it  admits  a  written  assignment  In 
the  case  of  contracts  or  promises  void  by  the 
statute  of  frauds  unless  in  writing,  it  has 
been  held  that  it  is  sufficient  to  allege  the 
agreement  generally,  without  specifically 
averring  that  it  was  In  writing.  Mullaly  T. 
Holden,  123  Mass.  583;  Elting  v.  Yanderlyn, 
4  Johns.  237;  Piercy  v.  Adams,  22  Ga.  100; 
Cross  V.  Everts,  28  Tex.  523.  Tbe  two  classes 
of  cases  may  not  be  strictly  analogous,  and 
the  authorities  are  not  cited  as  being  abso- 
lutely conclusive  of  the  question  raised  In 
this  case;  but  we  think,  for  the  reasons 
which  we  have  given,  that  the  allegation  ot 
assignment  was  sufficient,  and  that  the  ad- 
mission that  the  assigrnment  was  made  as  al- 
leged is  an  admission  that  it  conformed  to  the 
requirements  of  the  statute. 

It  Is  objected  to  a  numt)er  of  the  lien  claims 
embraced  in  this  suit  that  the  statements  were 
prematurely  filed,  it  being  contended  that 
the  provision  of  the  act  of  1893  respecting  the 
time  within  which  lien  statements  shall  be 
filed  is  purely  remedial,  and  that,  therefore,  in 
filing  such  statements  after  the  act  took  effect, 
notwithstanding  tbe  liens  attached  before, 
parties  must  conform  to  its  provisions.  No 
very  clear  distinction  is  made  in  argument 
between  the  statutoi-y  duties  in  this  respect  of 
original  contractors  and  those  of  subcon- 
tractors, and  the  objections  urged  apparently 
apply  to  all  alike.  But,  as  to  the  time  within 
which  the  lien  statement  of  an  original  con- 
tractor must  be  filed,  tbeie  Is  no  substantial 
difference  between  the  act  of  1883  and  that  of 
1893.  The  former  provided  that,  in  the  case 
of  an  original  contractor,  the  statement  should 
be  filed  wlttain  60  days  after  the  time  when  the 
last  work  should  be  done  or  the  last  material 
furnished,  and  that  the  statement  of  a  sub- 
contractor should  be  filed  within  40  days  after 
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the  doiuK  of  the  last  work,  or  the  furnishing 
of  the  last  materials.  The  act  of  1893  re- 
quires the  Hen  of  au  original  contractor  to  be 
filed  within  60  days  after  the  completion  of 
his  contract,  and  that  of  every  other  person 
within  30  days  after  the  completion  of  the 
building,  improTements,  or  structure.  In  re- 
lation to  original  contractors  the  requirements 
are  practically  the  same  in  both  statutes.  If 
the  contractor's  contract  is  completed,  he  has 
done  the  last  work  or  furnished  the  last  ma- 
terials; and,  if  be  has  done  the  last  work  or 
furnished  the  last  materials,  his  contract  is 
completed.  The  effect  of  the  language  in  each 
statute  is  the  same.  In  the  matter  of  filing 
their  lien  statements,  the  original  contractors 
appear'  to  have  brought  themselves  within 
both  statutes;  and,  in  so  far  as  the  objection 
may  be  intended  to  apply  to  them,  it  is  not 
tenable.  In  the  case  of  subcontractors,  bow- 
ever,  the  requirements  of  the  two  statutes  are 
substantially  dilTerent.  The  act  of  1893  con- 
tains the  additional  provision  that  cessation 
from  labor  for  30  days  upon  any  unfinished 
building  or  structure  shall  be  deemed  equiva- 
lent to  completion  for  the  purposes  of  the  act 
The  lien  statements  of  the  subcontractors  ap- 
pear to  have  been  filed  before  the  completion 
of  the  bnildings,  and  before  cessation  of  labor 
upon  them  for  30  days;  and,  if  they  were 
bound  in  this  respect  to  conform  to  the  re- 
quirements of  the  act  of  1893,  counsel's  posi- 
tion is  correct,  and  the  statements  were  pre- 
maturely filed. 

The  question,  then,  Is:  Was  it  compulsory 
npon  the  subcontractors,  whose  liens  had  at- 
tached before  the  act  of  1893  took  effect,  but 
whose  lien  statements  were  filed  afterwards, 
to  proceed  under  the  provisions  of  that  act? 
The  law,  undoubtedly,  is  that  the  form  of 
remedies  may  be  changed  by  legislation,  and 
that,  when  one  form  of  remedy  is  replaced  by 
another,  the  latter  must  be  resorted  to,  un- 
less its  effect  is  to  destroy  or  substantially  im- 
pair pre-existing  rights.  The  contracts  of 
these  parties  were  made,  and  their  perform- 
ance entered  upon,  with  reference  to  the  law 
in  force  at  the  time.  Their  liens  accrued  when 
they  commenced  to  do  the  work  or  furnish  the 
materials,  and  at  that  time  certain  rights  at- 
tached, of  which  subsequent  legislation  could 
not 'deprive  them.  They  had  the  right  under 
the  statute  of  1883  (the  law  then  in  force)  to 
perfect  their  liens,  by  filing  their  lien  state- 
ments within  40  days  after  they  had  done 
their  last  work  or -furnished  their  last  mate- 
rinls.  Only  by  the  filing  of  these  statements 
could  their  liens  become  available.  It  cer- 
tainly was  not  In  the  power  of  the  legislature 
to  deprive  them  entirely  of  the  right  to  per- 
fect their  Hens,  and  thus  render  the  liens 
worthless;  and  if  the  legislature  could  not,  by 
enactment,  destroy  the  value  of  liens  in  exist- 
ence, neither  could  It  substantially  diminish  or 
impair  their  value.  The  act  of  1893  compels 
subcontractors  to  postpone  the  filing  of  their 
statements  until  after  the  completion  of  the 
building  or  improvements,  or  until  after  the 


cessation  of  work  for  30  days.  The  comple- 
tion of  a  building,  without  cessation  of  work, 
might  require  years  after  a  subcontractor  had 
finished  his  own  contract;  and  the  time  when 
he  would  be  able  to  enforce  his  claim  would 
depend  upon  the  motions— speedy  or  dilatory— 
of  others.  The  right  in  respect  to  the  per- 
fecting and  enforcement  of  bis  lien  which  he 
had  when  it  accrued,  and  a  right  with  refer- 
ence to  which  he  entered  into  his  contract, 
would  thus  suffer  serious  impairment 

We  do  not  Intend,  however,  to  rest  our  deci- 
sion upon  the  constitutional  inhibition  against 
retrospective  legislation.  The  validity  of  such 
legislation,  where  a  new  remedy  Is  provided 
which  Involves  an  already  existing  right, 
is  ably  discussed  by  Mr.  Justice  Campliell  in 
Spangler  v.  Green,  2l  Colo.  605,  42  Pac.  674; 
and,  in  so  far  as  the  principle  announced  by 
him  may  be  applicable  in  this  case,  we  con- 
tent ourselves  with  a  reference  to  his  opinion. 
We  prefer  to  rely  upon  the  language  of  the 
last  section  of  the  act  of  1893,  which  provides 
that  'the  repeal  of  the  former  enactments  shall 
not  be  construed  to  affect  any  existing  lights, 
either  as  to  remedy  or  otherwise.  From  the 
prominence  which  is  given  to  the  word  "rem- 
edy," we  think  It  clear  that  the  legislature  in- 
tended that  in  so  far  as  the  new  remedy  pla- 
ced a  party  contracting  under  the  old  law  at 
a  disadvantage,  and  imposed  new  burdens  up- 
on him,  he  should  not  be  compelled  to  resort 
to  it,  but  might  proceed  in  accordance  with 
the  law  in  force  when  his  rights  accrued.  The 
act  of  1893  Imposed  disabilities  upon  him  In 
the  matter  of  the  filing  of  his  lien  statement, 
which  did  not  exist  when  he  made  his  contract 
and  entered  upon  its  performance,  and  which, 
if  they  had  existed,  might  have  materially  in- 
fluenced the  character  and  terms  of  his  con- 
tract; and,  if  it  was  not  the  intention  of  the 
legislature  that  he  might  assert  his  rights  un- 
embarrassed by  the  new  burdens  and  disabili- 
ties, there  is  no  virtue  in  language. 

Counsel  for  appellants  cites  us  to  the  deci- 
sion by  this  court  in  Urman  v.  Railway  Co., 
5  Colo.  App.  493,  39  Pac.  434,  as  supporting 
his  contention  that,  after  the  act  of  1893  be- 
came effective,  the  remedies  which  it  pro- 
vided must  in  all  cases  be  pursued.  Counsel 
.seems  to  have  seriously  misunderstood  that 
decision.  No  question  of  that  kind  was  be- 
fore the  court.  That  suit  was  brought  by 
an  original  contractor,  and  the  only  question 
for  determination  was  whether  the  action  was 
commenced  in  time.  Referring  to  the  time 
within  which  the  statement  should  have  been 
filed,  the  court  Incidentally  remarked  that 
under  the  circumstances,  it  should  have  been 
filed  under  the  provisions  of  the  act  of  1893; 
but  the  court  held  that  the  Hen  was  filed  in 
apt  time,  so  that  the  question  of  time  in 
relation  to  the  lien  was  not  in  the  case;  and, 
in  view  of  the  fact  that  the  act  of  1893  im- 
paired no  right  which  an  original  contractor 
had  under  the  old  law  in  the  matter  of  filing 
his  statement,  there  is  no  inaccuracy  in  the 
expression.     What  was  decided,  and  all  that 
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•was  decided,  was  that  the  suit  for  the  en- 
forcement of  the  lien  should  have  been 
brought  within  the  time  limited  by  the  new 
law.  The  statute  of  1883  required  suit  for 
the  enforcement  of  the  Hen  to  be  brought 
within  six  months  after  the  statement  was 
Hied,  while  by  the  tei-ms  of  the  law  of  1803 
the  action  must  be  commenced  within  four 
months  after  the  completion  of  the  structure 
or  improvement.  In  that  case  the  construc- 
tion was  complete  before  the  lien  statement 
was  filed.  Prescribing  the  time  within  which 
suit  must  be  brought  pertains  purely  to  the 
remedy.  It  affects  no  right  connected  with 
the  contract,  or  growing  out  of  it,  and  deprives 
the  lien  claimant  of  no  benefit  to  which  his 
contract  or  his  lien  entitles  him.  The  legis- 
lature may  shorten  the  time  by  which  actions 
on  existing  contracts  will  be  barred,  provided 
It  does  not  fix  the  limitation  so  as  to  cut  off 
the  right  of  action  on  demands  against  which 
the  former  statute  had  not  run,  or  does  not 
unreasonably  shorten  the  time  within  which 
suit  may  be  brought  on  such  demands.  With 
these  limitations,  such  legislation,  although 
retroactive,  will  be  sustained.  Wade,  Retro. 
Laws,  5§  12,  224.  We  accordingly  held,  upon 
the  facts  of  that  case,  that  the  plaintiff  should 
have  brought  his  action  within  the  time  lim- 
ited by  the  act  of  18y3. 

Each  lien  claimant  is  required  by  the  new 
statute  to  give  the  ownei  written  notice  of 
his  intention  to  file  his  statement  at  least  24 
hours  before  it  Is  filed.  It  is  questionable 
whether  this  was  done  by  some  of  the  claim- 
ants, and  It  is  urged  that  their  failure  was 
fatal  to  their  liens.  Under  the  law  in  force 
when  their -lien  rights  accrued,  such  notice 
was  not  required;  and  whether  it  was  in- 
cumbent upon  them,  before  they  could  secure 
a  valid  lien,  to  do  something  of  this  nature 
which  was  unnecessary  wnen  their  lions  at- 
tached, we  need  not  now  aeclde.  As  it  is 
the  owner  to  whom  the  notice  must  be  given, 
it  seems  manifest  that  the  provision  was  in- 
tended for  his  personal  benefit.  It  might  be 
of  benefit  to  him  to  knon  that  a  lieu  upon 
his  property  would  be  filed  within  a  si)ecifled 
time;  he  might  pay  the  debt,  and  stop  the 
proceeding;  but  notice  to  him  would  not  be 
notice  to  otKers,  and  no  perceivable  benefit 
could  be  derived  by  them  from  notice  to  him 
of  which  they  knew  nothing.  As  only  him- 
self could  be  injured  by  the  want  of  notice, 
it  follows  that  lie  only  could  take  advantage 
of  its  absence.  But  in  this  case  the  owner 
is  not  complaining.  He  made  default,  and 
we  are  unable  to  see  how  these  appellants 
can  be  heard  to  say  that  he  was  not  notified. 

We  come  now  to  the  exceptions  to  which 
we  alluded  In  a  former  part  of  this  opinion. 
C.  S.  Northway,  C.  D.  Conrad,  and  W.  M. 
Ramsay  were  subcontractors.  Their  several 
contracts  were  all  made  after  the  act  of  18,03 
took  effect.  Tliey,  therefore,  contracted  with 
reference  to  Its  provisions,  and,  In  securing 
their  Ileus,  were  bound  to  follow  the  method 
which  it  provided.     This  tiiey  failed  to  do. 


and,  for  that  reason,  their  liens  were  invalid, 
and  should  have  been  rejected.  The  claim 
of  Northway  was  $12  for  work,  and  $1.10  for 
recording  his  lien  statement;  that  of  Conrad 
was  ?12;  and  that  of  Ramsay  ?10.60.  In- 
terest was  allowed  on  these  claims.  It  was 
erroneous  to  include  them  in  the  decree,  but 
the  error  does  not  necessitate  a  remanding 
of  the  cause.  In  all  other  partlcubis,  so  far 
as  we  are  able  to  see,  the  Judgment  is  cor- 
rect; and  a  new  decree  will  be  enteied  here, 
eliminating  the  invalid  claims,  but  otherwise 
conforming  substantially  to  the  decree  of  the 
district  court.    Decree  ordered  accordingly. 


(9  Colo.  App.  1) 
NICHOLS  T.  LANTZ.1 
(Court  of  Appeals  of  Colorado.     Nov.  9,  1896.) 

IKRIOATIOV— WiTBIl  RIGHTS — ABANDONMENT. 

An  abandonment  of  an  appropriation  of  wa- 
ter for  irrigation  by  a  locator  on  government  land 
is  shown  by  evidence  that  be  quitclaimed  his  pos- 
sessory right  to  the  Jaud  without  reservation  of 
tlie  water  right,  placing  his  grantee  in  possession 
of  both,  and  that  he  left  the  state  for  three  years, 
and  claimed  no  interest  in  the  water  until  after 
his  return. 

Error  to  district  court,  Garfield  county. 

Action  by  Newton  Lantz  against  A.  J.  Nich- 
ols. From  a  decree  for  plaintiff,  defendant 
brings  error.     AlBrmed.- 

Henry  T.  Sale,  for  plaintiff  in  error.  Edwd. 
T.  Taylor,  for  defendant  In  error. 

REED,  P.  J.  The  court  would  be  warrant- 
ed in  refusing  to  consider  this  case  for  fail- 
ure to  file  an  abstract  as  required  by  the 
rules.  What  is  called  an  abstract  is,  at  best, 
but  a  partial,  partisan  index;  and  we  are 
compelled  to  entirely  disregard  it,  and  resort 
to  the  record.  What  an  abstract  should  con- 
tain, to  assist  the  court,  should  readily  be  ap- 
parent to  counsel,— a  fair,  clear,  and  unbiased 
synopsis  of  all  that  pertained  to  the  trial; 
and,  where  a  fact  in  evidence  is  relied  upon, 
or  a  ruling  or  order  of  the  court,  the  entire 
evidence  pertaining,  and  the  ruling  of  the 
court,  should  be  incorporated.  In  order  to 
economize  labor  and  i)rintiiig,  it  is  false  econ- 
omy to  print  pages  of  wortlilcss  matter,  use- 
less to  the  court.  The  court  is  overwhelmed 
with  business,  and,  w^ithout  compliance  with 
the  rule  and  assistance  from  counsel,  It  be- 
comes impossible  to  do  the  work.  It  is  not 
only  the  duty  of  the  appellant  to  present  a 
pi-oper  transcript  for  the  examination  of  the 
case,  but  of  appellee  to  sec  that  It  Is  done,  to 
protect  the  Judgment  obtained,  aud,  if  the 
abstract  is  Insufticient,  call  the  attention  of 
the  court  to  the  fact,  or  supplement  the  ab- 
stract. 

The  controversy  appears  to  be  a  suit  In 
equity  in  regard  to  the  water  of  a  spring 
used  for  irrigating.  On  the  l.'Sth  day  of  April, 
1SS5,  one  Thomas  Kelly  settled  on  land  which, 

»  Rehearing  denied  Deconibor  14,  1S9C. 
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prior  to  that  time,  was  a  part  of  the  public 
(loinniu.  On  the  »th  day  of  June,  1885,  Kelly 
filed  upon  the  land  under  the  pre-emption 
laws  of  the  United  States,  and  occupied  it 
until  November  9,  188J).  The  spring  in  con- 
troversy was  about  one  and  a  half  miles  from 
the  land.  The  water  from  the  spring  came 
down  a  gulch  across  the  land  and  discliarged 
into  the  Roaring  Fork  river.  It  is  alleged: 
Tliat  on  April  20,  1883,  Kelly  located  the 
water  of  the  spring,  and  commenced  the  con- 
struction of  a  ditch  to  convey  the  water  to 
his  land.  That  Kelly  prosecuted  the  work 
with  diligence,  and  diverted  and  appropriated 
all  the  water.  On  the  11th  of  May,  1881),  by 
a  decree  of  the  district  court,  Kelly's  right 
to  the  water  in  controversy  was  established, 
and  he  decreed  to  be  the  sole  owner  of  the 
water  and  the  ditch.  That  he  had  the  sole 
and  exclusive  use  of  the  water  until  Novem- 
ber 11,  1880,  except  as  stated  hereafter.  That 
on  November  3.  1SS9,  Kelly  sold  and  trans- 
ferred his  possessory  right  to  the  laud,  and 
also  to  the  water  right,  to  one  M.  H.  Brenuan, 
who  never  occupied,  but  appears  to  have 
bought  for  the  benefit  and  use  of  his  brother, 
Eugene  Brennan.  The  rights  of  Kelly  to  the 
land  were  conveyed  to  M.  H.  Brennan  by 
quitclaim  deed.  That  a  conveyance  of  tlie 
water  right  was  not  embraced  in  the  deed, 
it  having  been  deerae<l  unnecessary.  That, 
after  such  sale  of  his  possessory  right,  Kelly 
delivered  possession  of  land  and  water,  and 
shortly  after  left  the  state,  remaining  away 
three  years.  Eugene  Brennan  occupied  the 
property,  and  used  the  water,  and  on  the 
13th  day  of  May,  1890,  filed  a  pre-emption 
claim  upon  the  land  purchased  of  Kelly,  and 
on  the  5th  of  September  following  entered 
and  acquired  title.  That  during  hl^  entire  oc- 
cupancy he  had  the  sole  use  ana  control  of 
all  the  water,  and  that  his  right  was  undis- 
puted, except  by  the  grantor,  Kelly,  as  stated 
hereafter.  In  the  fall  of  1889  M.  W.  Brennan 
died.  On  October  1,  1SS9,  Eugene  Brennan 
sold  and  conveyed  the  land  to  Newton  Lautz, 
defendant  in  error,  and  also  by  deed  con- 
veyed to  I^antz  th(;  Kelly  ditch  and  his  right 
to  water  from  tlij  spring.  That  J^antz  had 
the  sole,  undisputed,  and  unquestioned  use 
of  all  the  water  until  the  Kith  of  May,  1893. 
Lantz  also  claimed  title  to  the  water  through 
deed  from  Joseph  and  John  Smith,  alK>ut  the 
10th  day  of  May,  189.3,  who  took  title  from 
one  Vance,  who  claimed  to  have  appropriated 
the  water  in  18S4.  riaintitf,  Nichols,  erected 
a  dam  In  the  gulch  to  convey  the  water  onto 
a  tract  of  unoccupied  government  land,  and 
diverted  the  water,  afterwards  occupied  the 
land,  and  continued  the  diversion  of  water, 
and  threatened  to  continue  to  divert  and  use 
the  water.  That  on  November  1,  1892,  plain- 
tiff, Nichols,  purchased  from  Kelly  the  water 
right  in  question,  Kelly  cUiiming  to  be  the 
owner  and  to  have  never  parted  with  the  ti- 
tle. This  snlt  was  brought  by  defendant  in 
error  to  establish  title  to  the  water  and  re- 
strain the  diversion.    Decree  for  defendant, 


Lantz,  and  a  writ  of  error  to  this  court.  Many 
other  collateral  facts  might  be  stated  in  re- 
gard to  the  supposed  rights  of  parties,  etc., 
but  in  my  view  of  the  case  are  unimportant 
I  think  the  statement  sufficient  for  a  proper 
understanding  of  the  case. 

The  spring  was  on  unoccupied  government 
land.  The  ditch  dug  by  Kelly  to  convey  wa- 
ter to  hiS  holding  was  over  land  of  the  same 
kind.  Kelly  was  the  occupant  of  the  land, 
and  had  filed  upon  It  some  years  before,  but 
never  acquired  a  title.  He  sold  and  by  quit- 
claim deed  conveyed  to  H.  H.  Brennan  his 
possessory  right  and  improvements,  and  re- 
linquished all  right  to  acquire  a  title.  The 
water  right  was  not  embraced  in  the  deed. 
The  undisputed  evidence  establishes  the  fact 
that  the  purchase  from  Kelly  embraced  the 
water  right  and  the  ditch,  and  possession  was 
given  to  Brennan  by  Kelly  at  the  time  posses- 
sion of  the  land  changed.  The  witness  Dinkle, 
whQ  drew  the  deed  from  Kelly  to  Brennan,  tes- 
tified to  the  sale  and  purchase  of  the  water 
right,  and  that  it  was  not  embraced  in  the 
deed  because  he  advised  that  It  was  unneces- 
sary. I  do  not  deem  It  necessary  to  decide 
whether  or  not  a  deed  was  necessary  to  pass 
the  right  to  the  water  from  Kelly  to  'Brennan, 
or  whether  the  entire  right  passed  by  change 
of  possession.  Nor  do  I  deem  it  necessary  to 
determine,  the  deed  from  Kelly  having  been 
made  to  M.  W.  Brennan,  whether  Eugene 
Brennan  legally  succeeded  to  the  rights  of 
M.  W.  Brennan.  Eugene  Brenuan  took  the 
IJossession  of  both  land  and  water,  retained 
it,  acquired  the  title  to  the  land  from  the 
government,  and  sold  and  conveyed  it  and 
the  ditch  and  water  right  to  Lantz.  If  there 
was  any  question  in  regard  to  the  rights  of 
Eugene,  as  against  his  deceased  brother,  M. 
W.  Brennan,  they  were  rights  which  must 
have  been  asserted  by  the  heirs  of  the  latter, 
and  In  which  plaintiff,  Nichols,  had  no  inter- 
est; and,  no  matter  what  the  equities  of  the 
heirs  were,  he  could  not  avail  himself  of 
them  to  establish  a  title.  Kelly,  for  a  cash 
consideration  of  ?800,  on  November  3,  1889, 
sold  all  his  possessory  rights  to  land  and 
water,  and  delivered  the  possession.  There 
was  no  reservation  of  the  water  right.  He 
left  the  country  for  three  years,  leaving  the 
Brennans  In  the  actual  possession  ana  use  of 
the  water  as  owners.  During  that  time  he 
asserted  no  claim.  Late  In  the  year  1892  Kelly 
returned.  Not  having  conveyed  the  water 
light  to  Brennan  by  deed,  he  was  advised 
that  he  still  had  it,  and  be  made  a  sale  and  con- 
veyance for  $73,  That  the  water  right  was 
embraced  In  the  sale  to  the  Brennans,  and 
that  they  possessed,  occupied,  and  used  it  until 
the  sale  to  Lantz,  and  he  afterwards,  is  placed 
beyond  question  by  the  evldunce.  That  Kel- 
ly, after  investing  the  Brennans  with  his  pos- 
sessory title  and  possession,  abandoned  the 
property,  is  clearly  established,  "Abandon- 
ment Is  a  matter  of  Intention,  and  operates 
instanter.  Wliere  a  miner  gives  up  his  claim, 
and  goes  away  without  any  luteution  of  re- 
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possessing  It,  an  abandonment  takes  place, 
and  It  is  open  to  location  by  the  first  comer. 
No  subsequent  sale  by  the  former  locator 
after  other  rights  have  intervened  wlU  convey 
any  right  or  title."  Derry  v.  Ross,  5  Colo. 
295;  Dorr  v.  Hammond,  7  Colo.  79,  1  Pac. 
C93;  Sleber  v.  Frink,  7  Colo.  148,  2  Pac.  001; 
Nichols  V.  Mcintosh,  19  Colo.  22,  34  Pac.  278. 
"Abandonment"  is  defined  to  be  "the  relin- 
quishment or  surrender  of  rights  or  property 
by  one  person  to  another."  Bouv.  Law  Diet. 
"Abandonment  includes  both  the  Intention  to 
abandon  and  the  external  act  by  which  the 
intention  is  carried  Into  effect."  Webst.  Diet. 
"To  constitute  an  abandonment,  there  must 
be  the  concurrence  of  the  intention  to  aban- 
don, and  the  actual  relinquishment  of  the 
property."  Judson  v.  Malloy,  40  Cal.  299. 
"Abandonment  of  land  Is,  necessarily,  a  ques- 
tion of  intention;  but  that  intention  may  be 
gathered  from  all  the  acts  of  the  party  alleg- 
ed to  have  abandoned."  Davis  v.  Perley,  30 
Cal.  630.  Tested  by  the  definitions  and  legal 
decisions,  the  fact  of  the  abandonment  is 
clearly  established  by  the  evidence;  the  in- 
tention and  actual  abandonment  following 
such  intention.  After  his  return  in  Novem- 
ber, 1892,  Kelly  was  estopped  to  assert  title, 
and  could  convey  no  title,  by  deed  or  other- 
wise. He  had  nothing  to  convey,  and  plain- 
tiff in  error  took  nothing  by  the  conveyance. 
Having,  purchased  with  full  knowledge  of  all 
the  facts,  his  claim  does  not  appeal  very 
strongly  to  a  court  of  equity.  The  decree  of 
the  district  court  wUl  be  affirmed.     Affirmed. 


(8  Colo.  App.  627) 

MUELLER  V.  KELLY. 

(Court  of  Appeals  of  Colorado.     Nov.  9.  1S96.) 

Appeal  Bond— Action  against  Sokety— Defens- 
es —  Invaliditt  op  Jduomext  and  Okder 
OF  APFBAt.— Lateness  of  Filing— Estoppel. 

1.  A  surety  on  an  appeal  bond,  in  an  action  on 
the  bond,  after  dismissal  of  the  appeal  for  oon- 
prusecution,  cannot  urge  that  the  bond  is  void 
because  the  judgment  and  order  granting  the  ap- 
peal were  void  for  want  of  jurisdiction. 

2.  Where  defendants  procure  a  stipulation 
from  plaintiff  allowing  them  to  file  their  appeal 
bond  after  the  time  fixed  for  filing  it  has  ex- 
pired, and,  in  pursuance  thereof,  file  the  appeal 
bond,  and  enjoy  all  the  benefits  thereby  confer- 
red, a  surety  on '  the  bond  is  estopped  from  al- 
leging in  an  action  on  the  bond  that  it  is  void, 
because  not  filed  within  the  time  fixed  by  court. 

Error  to  district  court,  Pueblo  county. 

Action  by  Heinrlch  Mueller  against  Thom- 
as Kelly,  as  surety  on  an  appeal  bond.  From 
a  judgment  for  defendant,  plaintiff  brings  er- 
ror.   Reversed. 

A.  W.  Lennard,  for  plaintiff  in  error.  Ar- 
rlngton  &  McAliney,  for  defendant  In  error. 

THOMSON,  J.  The  complaint  sets  forth 
that  on  the  23d  day  of  June,  1802,  the  plain- 
tiff, Heinrlch  Mueller,  recovered  judgment  in 
the  district  court  of  Pueblo  county  against 
Carl  Roth  &  Co.  for  $823.71;  that  Roth  &  Co. 
prayed  an  appeal  from  the  judgment  to  this 


court,  and,  for  the  purpose  of  perfecting  their 
appeal,  executed  and  filed  an  appeal  bond  in 
the  penal  sum  of  $1,648,  with  the  defendant 
Thomas  Kelly  a's  surety,  conditioned  for  the 
due  prosecution  of  the  appeal,  and  for  the 
payment  of  the  Judgment,  costs.  Interest,  and 
damages  rendered  and  to  be  rendered  against 
them,  in  case  the  judgment  should  be  affirm- 
ed In  the  appellate  court,  which  bond  was 
duly  approved  by  the  clerk  of  the  district 
court;  that  the  appeal  was  afterwards  dis- 
missed by  this  court,  for  failure  In  its  prose- 
cution on  the  part  of  Roth  &  0>.;  and  that 
execution  was  duly  Issued  on  the  judgment 
against  Both  &-  Co.,  and  returned  nulla  bona. 
The  complaint  concludes  with  a  prayer  for 
judgment  for  the  amount  of  the  original  judg- 
ment, interest,  and  costs.  The  defendant  Kel- 
ly answered,  alleging  that  the  suit  of  Mueller 
against  Roth  &  Co.  was  brought  and  tried 
In  the  district  court  of  Pueblo  county,  and 
that  upon  the  trial  the  jury  returned  a  ver- 
dict in  favor  of  Mueller,  and  against  Roth 
&  (3o.,  for  $823.71;  that  Roth  &  Co.  thereupon 
filed  in  the  cause  a  motion  for  a  new  trial; 
that  afterwards  "the  parties  to  the  suit,  by 
their  attorneys,  appeared  at  Colorado  Springs, 
before  John  E.  Campbell,  the  judge  of  anoth- 
er district,  and  after  stipulating  that  the  mo- 
tion should  be  heard  before  that  Judge  at 
that  place,  and  that  any  judgment  rendered 
upon  the  motion  migh.t  be  communicated  to 
the  clerk  of  the  Pueblo  district  court,  and  by 
him  entered  at  Pueblo,  as  the  judgment  of 
that  court,  and  that  all  irregularities  occur- 
ring In  the  matter  of  the  motion  and  its  bear- 
ing should  be  waived,  submitted  the  motion 
to  Judge  Campbell  for  judgment;  that  Judge 
Campbell,  having  heard  the  arguments  of 
counsel,  and  taken  the  questions  submitted 
under  advisement,  denied  the  motion;  that, 
upon  motion  of  the  plaintiff,  the  court  order- 
ed that  judgment  be  entered  In  accordance 
with  the  verdict,  which  was  done  according- 
ly; that  Roth  &  Co.  duly  excepted  to  the 
Judgment,  and  prayed  an  appeal  to  this  court, 
which  was  granted,  upon  condition  that  they 
execute  an  appeal  bond  within  30  days,  to 
be  approved  by  the  clerk  of  the  proper  court; 
that  the  order  granting  the  appeal  was  made 
on  the  22d  day  of  June,  1802;  that  the  appeal 
bond  was  not  filed  within  30  days,  and  that 
the  time  for  filing  It  was  not  extended  by  any 
order  of  the  court  or  judge;  that  afterwards, 
on  the  10th  day  of  August,  1892,  the  parties 
to  the  cause,  by  their  respective  attorneys, 
agreed  and  stipulated.  In  writing,  that  Roth 
&  Co.  should  have  until  and  including  the 
15th  day  of  August,  1892,  In  which  to  file  the 
bond;  and  that  the  stipulation  was  nugatory, 
and  the  bond  filed  in  pursuance  of  It  void. 
The  replication  states,  among  other  things, 
that  the  duly  qualified  and  acting  judge  of 
the  Pueblo  district  court  was  J.  E.  Elwell, 
and  that,  at  his  request.  Judge  Campbell  held 
court  for  him,  and  presided  at  the  trial  of  the 
case  between  Mueller  and  Roth  &  Co.  Upon 
the  filing  of  the  replication,  the  defendant 
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moved  the  court  for  Judgment  on  the  plead- 
ings. The  motion  was  sustained,  and  final 
Judgment  given  against  the  plaintiff,  who 
brings  the  case  here  by  writ  of  error. 

The  argument  In  behalf  of  the  defendant  Is 
—First,  that  the  judgment,  havhig  been  ren- 
dered out  of  the  district  in  which  the  cause 
was  pending,  was  void,  as  was  also,  for  the 
same  reason,  the  order  granting  the  appeal, 
and  that,  therefore,  all  subsequent  proceed- 
ings In  the  cause,  including  the  appeal  bond 
sued  on,  were  likewise  vpld;  and,  second, 
that,  as  the  appeal  bond  was  not  filed  witUn 
the  time  fixed  by  the  cotirt,  the  appellate 
court  acquired  no  Jurisdiction  of  the  appeal, 
notwithstanding  the  stipulation;  that  there 
was,  therefore,  no  appeal,  and  the  bond  was 
a  nullity. 

1.  It  is  not  necessary  for  us  to  pass  upon 
the  question  of  the  validity  of  the  Judgment 
appealed  from.  Appeals  are  allowed  in  all 
cases  where  the  judgment  Is  final,  and 
amounts  to  the  sum  of  $100  exclusive  of  costs, 
or  relates  to  a  franchise  or  freehold.  Civ. 
Code,  J  388.  While  it  is  true  that  a  Judg- 
ment which  is  absolutely  void  is  oifen  to  col- 
lateral attack,  and  its  character  may  be 
shown  in  any  proceeding  In  which  it  is  offered 
In  evidence,  yet  it  is  also  true  that  a  party 
against  whom  a  judgment  is  rendered  which 
he  regards  as  void  may,  if  he  so  desires,  seek 
to  relieve  himself  from  it  by  appeal,  and  its 
validity  may  be  tested  in  the  appellate  court 
To  effect  tlM  appeal,  he  must  give  an  appeal 
bond;  and,  to  protect  his  sureties  from  lia- 
bility upon  the  bond,  he  must  prosecute  his 
appeal  with  effect,  or  pay  the  judgment  ap- 
pealed from.  The  validity  of  the  bond  does 
not  depend  upon  the  validity  of  the  judgment. 

2.  The  appeal  bond  was  not  filed  within 
the  time  limited  by  the  court,  and  we  can 
readily  agi-ee  with  counsel  in  their  observa- 
tions upon  the  statutory  character  of  appeals, 
and  the  steps  necessary  to  give  the  appellate 
court  jurisdiction,  without  accepting  the  con- 
clusions which  they  reach  upon  the  particular 
facts  of  this  case.  The  effect  of  an  appeal 
bond  is  to  stay  proceedings  upon  the  judgment 
nntil  the  appeal  is  disposed  of.  At  the  so- 
licitation of  Roth  &  Co.,  a  stipulation  was  pro- 
cured from  the  adverse  party,  permitting 
them  to  file  their  appeal  bond  after  the  time 
allowed  had  expired.  In  pursuance  of  the 
stipnlatlon,  the  bond  was  filed  and  approved. 
It  must  have  been  filed  for  the  purpose  of 
staying  proceedings  upon  the  judgment.  It 
could  have  been  filed  for  no  other  purpose. 
And  the  defendant,  when  he  signed  the  bond 
as  surety,  is  presumed  to  have  known  the 
object  It  was  intended  to  accomplish.  It 
seems  to  have  efficiently  served  the  purpose 
for  which  it  was  designed;  and  after  the  tvll 
benefit  of  the  stipulation,  and  of  the  bond 
executed  in  pursuance  of  it,  has  been  taken 
and  appropriated,  it  is  too  late  to  question 
the  validity  of  the  bond.  Abbott  v.  Williams, 
15  Colo.  512,  25  Pac.  450. 

No  objection,  either  to  the  judgment  or  the 


bond,  was  taken  during  the  pendency  of  the 
appeal.  The  appeal  was  dismissed  solely  be- 
cause of  the  failure  In  its  prosecution,  and 
the  dismissal  was  made  without  prejudice  to 
another  appeal  or  writ  of  error;  but  no  ap- 
peal or  supersedeas  was  taken  or  allowed 
within  30  days  after  the  dismissal.  The  dis- 
missal was  therefore  equivalent  to  an  af- 
firmance of  the  judgment.  Civ.  Code,  g  397; 
HcMlchael  v.  Groves,  14  Colo.  540,  23  Pac. 
1006;  Shannon  v.  Dodge,  18  Colo.  164,  32  Pac. 
61;  Wilson  v.  Welch  (Colo.  App.)  46  Pac. 
106.  The  judgment  against  Roth  &  Co.,  hav- 
ing been  thus  afilrmed  on  appeal,  must  be 
held  to  be  a  valid  judgment;  and,  the  judg- 
ment having  been  brought  into  this  court  by 
means  of  the  bond,  for  that  reason,  also,  the 
Talldity  of  the  bond  cannot  now  be  inquired 
into.  Let  the  judgment  be  reversed.  Re- 
versed. 


ROCK  SPRINGS  NAT.  BANK  v.  LUMAN. 

(Supreme  Court  of  Wyoming.     April  27,  1896.) 
Costs  ox  Appeal— Recoud— Bill  op  Exokftions. 

1.  Where  a  judgment  Is  affirmed  as  to  two- 
thirds  of  the  amount  recovered,  on  condition  that 
appellee  file  a  remittitur  for  the  other  one-third, 
the  costs  on  appeal  will  be  apportioned  between 
the  parties,— two-thirds  against  appellant,  and 
one-third  ngaiost  appellee. 

2.  The  amunnt  paid  for  a  transcript  of  the  tes- 
timony, incorporated  in  the  record  filed  in  the 
supreme  court,  is  a  part  of  the  costs  to  be  taxed 
on  appeal,  but  not  the  expense  of  preparing  a  bill 
of  exceptions. 

Action  by  Abner  Luman  against  the  Rock 
Springs  National  Bank.  From  a  judgment 
for  plaintiff,  defendant  brought  error,  and  the 
judgment  was  affirmed  on  condition  that  de- 
fendant in  error  file  a  remittitur  for  a  part 
of  the  amount  recovered.  Plaintiff  in  error 
moves  for  taxation  of  costs. 

For  prior  reports,  see  38  Pac.  678,  and  42 
Pac.  874. 

On  Motion  for  Taxation  of  Costs. 

POTTER,  J.  Counsel  for  plaintiff  In  error 
files  a  motion  asking  that  the  clerk  be  in- 
structed to  tax  as  costs  against  the  defend- 
ant in  error  the  amount  paid  to  the  clerk  of 
this  court  as  docket  fee,  $19.50  paid  by  plain- 
tiff In  error  to  the  official  stenographer  of 
the  Third  judicial  district  for  one  copy  of  the 
transcript  of  the  testimony  In  the  case  in- 
corporated in  the  record,  and  the  further 
sum  of  $13  paid  to  the  said  stenographer  for 
one  copy  of  the  transcript  of  testimony  in- 
corporated in  the  bill  of  exceptions,  which 
bill  is  on  file  in  the  office  'of  the  clerk  of  the 
district  court.  In  this  case  the  judgment  of 
the  district  court  was  found  to  be  excessive, 
and  was  ordered  to  be  reversed,  and  a  new 
trial  granted,  unless  the  defendant  In  error 
should  file  a  remittitur  for  about  one-third  of 
the  amount  of  the  judgment;  and.  In  case 
such  remittitur  should  be  filed,  the  judgment 
was  then  ordered  to  be  affirmed  for  the  re- 
mainder.   The  statute  provides  that,  when 
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a  jiKl);n)ent  Is  reversed  in  part  and  affirmed 
In  part,  the  api)ellate  court  may  apportion 
the  costs  in  such  manner  as  it  shall  deem 
equitable.  Rev.  St.  §  314.j.  The  expense  of 
prei>aring  the  record  for  this  court  Is  clearly 
a  part  of  the  costs  to  be  taxed  in  this  court. 
The  expense  of  preparing  the  bill  of  excep- 
tions constitutes  no  part  of  the  costs  in  the  case 
in  this  court.  It  appears,  from  the  motion, 
that  $19.50  was  paid  for  the  transcript  of 
the  testimony  which  was  incorporated  Into 
and  became  a  part  of  the  record  filed  in  this 
court.  It  would  have  been  more  regular  for 
the  clerk  of  court,  who  certifies  to  the  rec- 
ord, to  have  also  certified  the  expense  there- 
of, which  could  then  have  been  regularly  tax- 
ed as  costs;  but  counsel  showing,  by  affida- 
vit, that  this  amount  was  expended  In  and 
about  the  preparation  of  the  record,  we  are 
not  inclined  to  be  technical  in  this  respect. 
The  amount  of  the  fees  accruing  in  the 
clerk's  office  is,  of  course,  part  of  the  costs 
of  the  case  in  this  court.  The  clerk  will  be 
ordered  to  tax  as  costs  the  amount  accruing 
to  bis  office,  as  shown  by  the  appearance 
docket,  and  the  additional  sum  of  $10.50  as 
costs  of  the  record,  and  to  apportion  said 
costs,  two-thirds  against  the  plalAtifC  In  error, 
and  one-third  thereof  against  the  defendant 
in  error.  If  defendant  in  error  fails  to  file 
a  remittitur  In  the  court  below,  and  a  new 
trial  of  the  case  is  for  that  reason  required, 
in  pursuance  of  the  judgment  of  this  court, 
leave  will  be  granted  to  the  plaintiff  in  er- 
ror to  file  a  motion  for  retaxatlon. 

GROKSBBCK,  C.  J.,  and  CONAWAY,  J., 
concur. 


(14  Utah,  JIB) 

JONES  V.  NEW  YORK  LIFE  INS.  CO. 

(Supreme  Court  of  Utah.     Dec.  11,  1896.) 

OiiDBK— When  Final  axd  Appealable— Time  of 

Taking  Appeal— Vacati so  Judgment. 

1.  An  insurance  companj',  sued  upon  a  policy 
which  it  had  given,  admitted  liability,  but  al- 
leged that  two  persons  made  contlicting  claims  to 
the  amount  due,  and  tlie  court,  upon  a. hearing, 
required  them  to  interi)Ieod.  and  upon  d  deposit 
of  the  amount  nith  the  clerk  made  an  order  dis- 
charging the  company  from  further  liability. 
Belli,  that  tlie  order  was  final  as  to  the  comiMiny, 
and  therefore  appealable. 

2.  An  appeal  from  on  order  made  upon  a  hear- 
ing discharging  the  defendant,  not  having  been 
tal<cn  within  ViO  days  after  notice  of  it,  authorizes 
the  presumption  tliat  such  facta  were  proven,  as 
without  which  tlie  decision  could  not  have  been 
made,  as  the  evidence  in  the  bill  of  exceptions 
cannot  be  considered. 

3.  A  motion  to  vacate  a  final  judgment  comes 
too  late  after  the  term  has  expired,  and  after  the 
time  within  which  a  motion  for  a  new  trial  can 
be  made,  and  it  should  be  denied. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  First  district; 
W.  H.  Hart,  Judge. 

Action  by  Ricy  H.  Jones  against  the  New 
York  Life  Insurance  Company.  From  vari- 
ous orders  entered,  and  from  the  judgment, 
plaintiff  appeals.    Affirmed. 


R.  n.  Jones,  for  appellant.  Frank  Pierce, 
for  respondent. 

ZANE,  C.  J.  The  plaintiff  brought  this  ac- 
tion upon  an  Insurance  policy  executed  by 
the  defendant  on  the  life  of  the  late  Lewis 
II.  Jones,  to  recover  $1,500  and  interest,  and 
he  alleged  that  the  policy  had  been  assigned 
to  him  by  the  insured  shortly  before  his 
death.  The  defendant  filed  a  pleading  des- 
ignated an  answer  and  interpleader  duly  ver- 
ified. The  answer  admitted  the  material  al- 
legations of  the  complaint,  except  that  It  de- 
nied the  assignment,  and  defendant's  liabil- 
ity for  Interest  and  costs.  It  alleged  by  way 
of  Interpleader  that  one  B.  H.  Jones  claimed 
to  be  the  administrator  of  the  estate  of  Lewis 
II.  Jones,  and  that  he  claimed  as  such  ad- 
ministrator the  money  due  on  the  policy; 
that  plaintiff  also  claimed  the  money;  and 
that  defendant  was  ignorant  of  the  rights  of 
the  respective  claimants,  and  denied  collu- 
sion with  either  of  them,  and  offered  to  bring 
the  money  into  court,  and  deliver  It  to  such 
person  as  the  court  might  designate;  and 
upon  suc4i  delivery  the  defendant  asked  the 
court  to  discharge  It  from  liability.  The 
plaintiff  moved  the  court  to  strike  out  the 
answer  on  the  ground  that  It  was  sham  and 
irrelevant,  and  for  judgment  for  plaintiff, 
and  for  such  other  order  as  might  be  just, 
and  for  costs,  and  cited  the  defendant  Into 
court.  The  court  fixed  the  4th  day  of  March, 
1895,  for  the  hearing.  On  that  day  the  par- 
ties appeared,  and  the  court,  after  reciting 
tliat  the  cause  came  on  regularly  for  hear- 
ing upon  the  motion  of  the  plaintiff  to  strike 
out  the  answer  from  the  flies,  and  for  judg- 
ment on  the  pleadings;  that  defendant's  an- 
swer was  duly  verified,  and  was  sufficient  In 
law;  ordered  the  same  treated  as  an  affida- 
vit; and  found,  further,  that  B.  H.  Jones,  as 
administrator  of  the  estate  of  Lewis  H. 
Jones,  claimed  the  money  sued  for;  and  that 
the  plaintiff,  as  administrator  of  the  estate 
of  the  deceased,  also  claimed  it;  and  that 
such  claims  were  without  collusion;  and  that 
defendant  asked  that  such  claimants  be  sub- 
stituted, and  that  the  case  was  a  proper  one 
for  substitution.  The  court  denied  the  mo- 
tion for  judgment  on  the  pleadings,  and  or- 
dered further  that  B.  H.  Jones,  as  adminis- 
trator of  the  estate  of  L.  H.  Jones,  and  Ricy 
H.  Jones,  as  administrator  of  the  same  es- 
tate, be  substituted  as  parties  defendants, 
and  that  defendant,  the  Insurance  company, 
on  depositing  with  the  clerk  of  the  court 
$1,555  principal,  and  the  Interest  thereon  and 
costs  to  date,  within  10  days,  should  be  dis- 
missed from  the  case,  and  discharged  from 
further  liability.  The  denial  in  the  answer 
of  liability  for  interest  and  costs  was  waiv- 
ed by  defendant.  This  entire  order  was  ex- 
cepted to  and  assigned  as  error.  An  appeal 
from  this  same  order  was  before  the  su- 
preme court  of  the  late  territory,  and  that 
court,  after  considering  It,  held  that  the  ap- 
peal was  not  from  that  part  of  the  order  dls- 
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charging  the  defendant,  the  Insurance  com- 
pany, and  that  the  part  of  the  order  allow- 
ing the  parties  to  interplead,  and  overruling 
the  motion  to  strike  the  answer  from  the 
files,  was  not  appealable,  and  dismissed  the 
appeal. 

Whatever  may  be  said  as  to  whether  the 
other  parts  of  the  order  were  final  or  not  ap- 
pealable, that  part  dismissing  the  defendant 
from  the  action,  and  discharging  it  from  fur- 
ther liability,  was  final  as  to  the  defendant, 
and  the  rights  of  the  plaintitF  against  It,  and 
therefore  appealable.  But  this  appeal  was 
taken  more  than  11  months  after  that  judg- 
ment was  rendered  and  notice  to  plaintiff. 
That  being  so,  we  cannot  examine  the  bill 
of  exceptions,  and  determine  therefrom  the 
facts  mentioned  In  the  order  or  essential  to 
it.  Subdivision  1,  §  3CK,  Comp.  Laws  Utah 
1888,  giving  the  right  of  appeal  from  final 
judgments  or  district  courts  in  actions  or 
special  proceedings,  declares  that  "an  excep- 
tion to  the  decision  or  verdict  on  the  ground 
that  K  is  not' supported  by  the  evidence  can- 
not be  reviewed  on  an  appeal  from  the  judg- 
ment, unless  the  appeal  Is  taken  within  six- 
ty days  after  the  rendition  of  the  judgment." 
The  judgment  having  been  rendered  by  a 
court  of  record  and  of  general  jurisdiction,  It 
will  be  presumed  that  those  facts,  without 
proof  of  which  the  judgment  could  not  have 
been  rendered,  were  proven. 

The  plalntlfF  also  appealed  from  the  order 
of  the  court  overruling  his  motion  to  va- 
cate the  judgment  dismissing  the  defend- 
ant from  the  action,  and  discharging  him 
from  further  liability  to  either '  party.  It 
also  appears  that  this  motion  to  vacate  was 
made  after  the  term  at  which  judgment  was 
rendered,  and  after  two  other  terms  had  In- 
tervened. The  motion  could  not  be  regard- 
ed as  an  application  for  a  new  trial,  because 
It  came  too  late.  The  order  sought  to  be 
vacated  was  not  void,  and  it  was  rendered 
upon  a  hearing.  It  was  not  a  judgment 
upon  default.  It  was  a  judgment  the  court 
intended  to  enter  after  a  hearing,  and  the 
court  had  jurisdiction  of  the  subject-matter 
and  of  the  parties. 

On  the  hearing  the  court  received  the  an- 
swer and  interpleader  as  an  aflidavlt,  as  ap- 
pears from  the  order.  This  was  not  error, 
as  the  answer  and  Interpleader  were  duly 
verified,  and  they  contained  the  facts  re- 
quired to  be  stated  hi  the  affidavit  required 
by  section  3188,  Id.  The  answer  that  ac- 
companied the  interpleader  admitted  the  lia- 
bility of  the  defendant,  but  denied  the  as- 
signment to  plaintiff;  and  the  interpleader 
stated  that  plaintiff  and  B.  H.  Jones,  as  ad- 
ministrators of  the  estate  of  L.  H.  Jones, 
respectively  claimed  the  money  sued  for. 
There  being  no  denial  of  defendant's  liabil- 
ity, we  are  disposed  to  hold  that  it  was  not 
error  to  file  it  with  the  affidavit,  or  as  a  part 
of  It. 

Other  exceptions  were  taken,  and  appear 
in  the  record,  and  are  assigned  as  error;  but 


upon  consideration  of  them  we  are  of  opin- 
ion that  they  should  not  be  sustained.  We 
find  no  reversible  error  In  the  record.  Or- 
ders appealed  from  are  affirmed. 

BARTCH  and  MINER,  JJ.,  concur. 


(14  Utah,  242) 
EVERETT  et  al.  v.  BRIGHAM  et  al. 
(Supreme  Court  of  Utah.     Dec.  11,  1896.) 
Sale— Dbli VERT— Continuous  Possession. 

1.  A  vendor  delivered  to  plaintiffs  enough  wool 
at  9  cents  per  pound  to  pay  a  debt  of  $505,  which 
he  owed  them,  and  they  moved  it  a  considprable 
distance,  to  the  opposite  end  of  the  shed,  and 
stored  it;  and  afterwards  the  vendor,  upon  an 
agreement  with  the  plaintiffs,  employed  a  man 
who  owed  him  to  haul  the  wool  to  the  station,  to 
be  shipped  in  plaintiffs'  names.  Held,  that  this 
was  prima  facie  evidence  of  sale,  delivery,  and 
continuous  possession,  and  that  the  court  erred 
in  Instructinc  the  jury  to  find  for  defendants  on 
the  ground  that  there  was  no  evidence  of  actual 
delivery  and  continuous  possession. 

2.  Under  section  2837,  Comp.  Laws  1888,  a 
sale  of  goods  must  be  accompanied  with  delivery 
within  a  reasonable  time,  and  followeil  by  an 
actual  and  continuous  change  of  possession.  The 
change  of  possession  must  be  actnal,  not  con- 
structive, or  merely  colorable;  and  it  must  be 
continuous,  not  merely  a  delivery  and  surrender 
back. 

3.  After  a  sale  and  delivery  of  the  goods,  the 
vendee  may  appoint  the  vendor  his  trustee  to  hold 
tltem,  or  his  agent  or  employ^  to  bold  or  dispose 
of  them. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  First  district; 
H.  W.  Smith,  Judge. 

Action  by  George  A.  Everett  and  others 
against  Nat  M.  Brlgham  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  apipeal. 
Reversed. 

This  action  was  brought  by  the  plahitiffs 
against  the  defendants  to  recover  damages 
In  consequence  of  the  alleged  wrongful  taking 
and  conversion  of  7,000  pounds  of  wool  of  the 
value  of  ?700.  Defendants  filed  an  answer, 
in  which  Jhey  alleged  the  wool  belonged  to 
one  J.  T.  Stewart,  and  that  it  was  seized  and 
converted  under  an  execution  against  him 
upon  a  judgment  for  ?64i!.85  in  favor  of  de- 
fendant J.  C.  Taylor,  and  that  the  other  de- 
fendants were  officers  who  executed  the  writ. 
It  appears  fi'om  the  evidence  upon  tlie  trial 
of  the  case  before  the  court  and  jury  that  the 
plaintiffs  had  performed  labor  for  Stewart  In 
herding  a  large  flock  of  sheep  under  an  agree- 
ment that  they  were  to  be  paid  In  wool,  and 
that  he  owed  them  $505;  that  the  wool  was 
Sacked,  and  enough  of  It  at  the  market  price 
(9  cents  per  pound)  turned  over  to  them  by 
Stewart  to  amount  to  that  sum;  that  they 
moved  the  sacks  about  100  feet,  to  the  other 
end  of  the  shed,  and  piled  them  up  by  them- 
selves; that  Stewart  went  home  to  Kanab, 
and  the  plaintiff  Wallace,  acting  for  the  other 
plaintiffs,  remained  at  the  sheds  a  day,  and 
then  went  back  to  the  fiock.  It  appears  fur- 
ther that  Stewart  agreed  with  plaintiffs  that 
Mr.  Jolly,  who  was  Indebted  to  him,  should 
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hanl  the  wool  ,to  Sallna,— the  railroad  station, 
—and  that  It  should  be  shipped  Irom  there  in 
Wallace's  name,  for  the  plaintiffs,  to  the  East- 
em  market  While  the  wool  was  in  Jolly's 
wagon  on  the  way  to  Salina,  it  was  seized 
at  the  request  of  Taylor  by  the  officers  on  the 
execution  In  his  favor.  Upon  the  foregoing 
facts,  on  motion  of  the  defendants  the  court 
instructed  the  Jury  to  return  a  verdict  for  the 
defendants  on  the  ground  that  there  was  not 
sufficient  proof  of  delivery,  to  which  instruc- 
tion -the  plaintiffs  at  the  time  excepted.  The 
jury  having  returned  a  verdict  for  defendants, 
the  court  entered  a  judgment  thereon  against 
the  plaintiffs,  from  which  judgment  the  plain- 
tiffs have  taken  this  appeal,  and  they  assign 
the  instruction  of  the  court  and  the  judgment 
thereon  as  error. 

Samuel  A.  King,  for  appellant.  Tburmau  & 
Wedgwood,  for  respondents. 

ZANB,  C.  J.,  after  making  the  foregoing 
statement  of  the  case,  delivered  the  opinion 
of  the  court. 

The  fact  that  the  vendor,  Stewart,  sacked 
the  wool,  and  separated  it  from  the  rest,  and 
actually  gave  the  plaintiffs  possession  of  it 
at  its  market  price,  and  that  they  moved  it 
a  hundred  feet,  and  piled  it  up  by  itself,  cer- 
tainly was  evidence  of  actual  delivery.  Their 
possession  appears  to  liave  been  continuous 
afterwards.  There  was  no  evidence  that 
these  acts  were  not  in  good  faith,— that  they 
were  merely  colorable.  It  certainly  was  for 
the  jury  to  determine  whether  the  possession 
was  actual  or  colorable  merely,  and  wheth- 
er It  was  continuous.  Section  2837,  Comp. 
Laws  Utah  18SS,  relating  to  such  sales,  is 
as  follows:  "Every  sale  made  by  a  vendor 
of  goods  or  chattels  in  his  possession  or  un- 
der his  control,  and  every  assignment  of  goods 
and  chattels,  unless  the  same  be  accompanied 
by  a  delivery  within  a  reasonable  time,  and 
be  followed  by  an  actual  and  continued 
change  of  the  possession  of  the  thing  sold 
or  assigned,  shall  be  conclusive  evidence 
of  fraud  as  against  the  creditors  of  the  ven- 
dor, or  assignor,  or  subsequent  purchasers  in 
good  faith."  This  section  requires  the  sale 
to  be  accompanied  with  delivery  within  a 
reasonable  time,  and  followed  by  an  actual 
and  continued  change  of  possession,  or  with 
an  understanding  to  that  effect  The  change 
of  .possession  must  be  actual,  not  merely  con- 
structive or  colorable.  And  the  possession 
must  be  continuous  in  the  purchaser,  not  mere- 
ly a  delivery  and  surrender  back.  The  pos- 
session may  be  delivered  by  an  agent  or  em- 
ploye of  the  vendor  and  received  by  such  em- 
ploys or  agent,  and  such  agent  or  empioyd 
may  continue  to  hold  the  property  for  his 
principal.  After  such  possession,  the  vendee 
may  appoint  the  vendor  to  hold  the  property 
for  him  as  his  trustee  or  agent,  or  he  may 
make  him  his  employ^.  Such  appointment  or 
employment  must  be  in  good  faith.  Such  ap- 
pointment or  employment  may  be  regarded  aa 
«  suspicious  circumstance,  and  may  be  consid- 


ered by  the  jury,  with  all  the  other  evidence, 
in  determining  whether  the  possession  was 
taken  and  held  in  good  faith.  While  the  ar- 
rangement between  Stewart  and  the  plaintiffs 
for  the  transportation  of  the  wool  by  Jolly 
may  be  a  suspicious  circumstance,  it  should 
not  have  been  regarded  as  conclusive  evidence 
of  fraud.  The  jury  should  have  l)een  permit- 
ted to  consider  it  with  all  the  other  competent, 
relevant,  and  material  evidence. ,  Godchaux 
▼.  Mulford,  26  Oal.  316;  Wilson  v.  Hooper,  36 
Am.  Dec.  366;  Stevens  v.  Irwm,  15  Cai.  503; 
Parr  v.  Swigart  (Utah)  44  Pac.  711.  We  are 
of  the  opinion  that  the  court  erred  in  charging 
the  jury  to  find  the  issues  for  the  defendants. 
Judgment  reversed,  and  cause  remanded. 

BARTCH  and  MINER,  JJ.,  concur. 

'  a*  Ctah,  2ES) 

STEVENS  V.  STEPHENS  et  al. 
(Supreme  Court  of  Utah.     Oct  15,  1896.) 
Burden  op  Proof— Instbuotion  to  Jcbt. 
Where,  in  an  action  npon  an  accouat  the 
defendant,  m  bis  answer,  sets  up  affirmative  mat- 
ter upon  which  he  relies  to  release  liiniself  from 
the  plaintiff's  claim,  the  burden  Is  upon  him  to 
establish  his  defense;   and  in  such  case  it  is  error 
for  the  court  to  charge  the  jury  that  the  burden 
of  proof  is  upon  the  |}laintiff,  without  stating  to 
them  the  position  which  the  defendant  occupiee 
respecting  the  proof. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Weber  county; 
H.  H.  Rolapp,  Judge. 

Action  by  Sidney  Stevens  against  W.  J. 
Stephens  and  S.  C.  Stephens,  doing  business 
under  the  firm  name  of  Stephens  Bros.  Ver- 
dict for  defendants,  and  plaintiff  appeals.  Re- 
versed. 

L.  R.  Rhodes,  for  appellant  E.  M.  Allison, 
Jr.,  for  respondenta. 

BARTCH,  J.  This  Is  an  action  npon  an  ac- 
count for  goods  sold  and  delivered.  At  the 
trial  the  jury  returned  a  verdict  of  "No  cause 
of  action,"  and  tills  appeal  is  from  an  order 
denying  a  moticn  for  a  new  trial.  It  Is  al- 
leged in  the  complaint,  substantially,  that  the 
defendants  are  co-partners  dohig  business  un- 
der the  firm  name  of  Stephens  Bros.,  and  are 
indebted  to  the  plaintiff  in  the  sum  of  $2,277.63, 
balance  due  upon  an  account  for  goods,  wares, 
and  merchandise  sold  to  them  at  their  special 
Instance  and  request,  at  Ogden  City,  between 
May  1  and  September  6,  1892,  and  that  the 
some  became  due  and  payable  on  the  Iast> 
named  day.  The  answer  denies  specifically 
all  the  allegations  of  the  complaint,  and  then. 
In  substance,  alleges  affirmatively  that,  when 
goods  in  question  were  bought,  the  plaintiff 
and  the  defendants  were  directors  in  four  cor- 
porations, the  plaUitiff  having  also  been  presi- 
dent of  three  of  them,  and  that  the  defendant! 
were  the  active  bushiess  managers  of  said  cor- 
porations; that  as  such  managing  agents  they 
ordered  the  goods  in  question  for  said  corpora- 
tions; that  at  the  time  the  plaintiff  furnished 
said  goods  he  knew  they  were  being  furnished 
for  the  corporations,  and  furnished  them  with 
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the  Intent  to  aid  them;  and  that  no  part  of  them 
was  i-ecelved  by  the  defendants  or  ordered  by 
them,  except  as  such  agents  and  managers.  At 
the  trial,  counsel  for  the  plaintiff  requested  the 
.-curt  to  rule  that  under  the  pleadings  the 
Ourden  of  proof  was  on  the  defendants,  but  the 
court  held  that  the  burden  of  proof  was  on 
the  plaintiff,  and  so  Instructed  the  jury.  This 
action  on  the  part  of  the  court  is  set  out  as  one 
of  the  causes  of  complaint.  It  Is  quite  clear 
that  both  counsel  and  co'jrt  were  in  error.  As 
an  abstract  proposition  of  law,  the  statement 
of  the  court  to  the  Jury  that  "the  burden  of 
proof  Is  upon  the  plaintiff,  and  he  must  estab- 
lish, by  a  preponderance  of  the  evidence,  the 
material  allegations  of  his  complaint,"  is  doubt- 
less correct;  but  we  are  apprehensive  that, 
nnderthe  pleadings,  its  application  in  this  case, 
without  stating  the  position  which  the  defend- 
ants occupied  respecting  the  onus  probandi, 
was  nut  only  erroneous,  but  misleading  to  the 
Jury  as  to  the  proper  mode  of  determining 
the  question  at  issue.  The  plaintiff  was  bound 
to  make  out  a  prima  facie  case,  but  he  was  not 
bound  to  prove,  in  the  first  instance,  that  thede- 
fendants  were  not  acting  as  agents  when  they 
ordered  the  goods.  The  mere  fact  that  agency 
was  set  up  in  tlie  answer  raised  no  presumption 
that  such  a  relation  actually  existed.  Agency 
was  made  the  basis  to  defeat  the  plaintilTs 
claim,  and  therefore  it  was  inciunbent  upon  the 
defendants  to  establish  It  by  affirmative  proof. 
If,  In  a  court  of  Justice,  one  undertakes  to  make 
out  a  case  against  another,  or,  by  affirmative 
defense,  to  release  himself  from  the  claim  of 
another,  the  burden  is  on  him  to  furnish  the 
proof  to  make  good  his  contention.  Whart. 
Ev.  §§  356,  357.  In  the  case  at  bar  the  onus 
was  on  the  plaintiff  to  prove  his  case  sub- 
stantially as  alleged.  Then,  when  this  was 
done,  it  was  incumbent  upon  the  defendants, 
in  order  to  release  themselves  from  the  plaln- 
tifTs  claim  to  show  that  the  goods  were  or- 
dered by  them  as  managing  agents  for  the 
corporations,  and  sold  by  the  piaintifiC  with  the 
understanding  that  they  were  being  purchased 
by  the  corporations,  as  alleged  in  the  answer. 
The  court  having  failed  to  instruct  the  Jury 
properly  on  the  question  of  the  burden  of  proof, 
the  cause  must  be  reversed,  and,  this  being  so, 
we  do  not  deem  it  necessary  to  discuss  the 
questions  upon  the  evidence  raised  in  the  course 
of  the  trial.  The  cause  Is  reversed  and  re- 
manded, with  directions  to  the  court  below  to 
set  aside  the  order  appealed  from,  and  grant 
a  new  trial. 

ZANB,  0.  J.,  and  MINER,  J.,  concur. 


(U  Utah,  282) 

BtJTTB  V.  PLEASANT  VAI-LEY  COAL  CO. 

(Supreme  Court  of  Utah.     Dec.  10,  189C.) 
(njuby  TO  Miser  —  CosTKiBCToiti  Neolioen-ce. 

1.  A  miner  caanot  recover  damajires  from  his 
smployer  for  an  injury  in  conaequcnce  of  a  de- 
fective cor  track,  which  it  was  his  duty  to  re- 
pair, in  a  room  in  which  he  was  working. 


2.  Nor  can  he  recover  damages  for  an  injury 
in  consequence  of  a  defect  in  a  track  in  bis  room, 
which  it  was  his  duty  to  report  to  the  manager  of 
the  mine,  or  other  i)er8on  over  him,  when  hie  did 
not  report. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Salt  Lake  cotmty; 
Merritt,  Judge. 

Action  by  John  Butte  against  the  Pleasant 
Valley  Coal  Company.  Prom  an  order  direct- 
ing a  nonsuit,  plaintiff  appeals.    Affirmed. 

Powers,  Straup  &  LIppman,  for  appellant. 
Bennett,  Harkness,  Howat  &  Bradley,  for  re- 
spondent. 

ZANE,  C.  J.  This  action  was  Instituted  by 
the  plaintiff  to  recover  compensation  for  an  in- 
Jury  caused,  as  alleged,  by  the  negligence  of 
the  defendant  in  constructuig  and  maintaining 
a  defective  and  dangerous  track,  to  be  used  in 
the  prosecuting  of  his  work  while  In  the  employ 
of  the  defendant  as  a  miner.  It  Is  alleged  that 
the  rails  rested  on  defective  ties,  and  that  they 
were  not  fastened  with  a  sufficient  number  of 
spikes,  because  of  which  a  car  operated  by 
plaintiff  fell  from  the  rails  and  struck  the  plain- 
tiff's back,  causing  the  injury  complahied  ot 
On  the  trial  of  the  cause  the  plaintiff  testified 
that,  in  the  prosecution  of  his  work,  he  would 
move  the  car  up  near  the  face  of  the  room, 
and,  when  loaded,  the  driver,  by  means  of  a 
mule,  would  move  the  cars  upon  a  track  out 
of  the  mhie;  that,  on  the  occasion  of  the  injury, 
he  loaded  his  car,  standing  near  a  post,  wliicb 
he  wished  to  make  more  secure,  and  with  the 
assistance  of  a  miner  from  another  room  he 
attempted  to  push  it  about  two  feet  out  of  his 
way,  when  a  wheel  dropped  between  the  rails; 
that  he  did  not  look  at  the  time  to  ascertain 
the  cause,  nor  did  he  examine  the  track  before 
the  injury;  that  they  were  at  the  end  of  the 
car,  lifting,  when  his  assistant  turned  aroimd 
to  see  if  the  wheel  was  on  the  rail,  and  the  car 
turned  over,  and  struck  him  on  the  back.  The 
plaintiff  testified,  further,  that  It  was  the  duty 
of  the  miners  to  lay  the  track  in  the  room, 
and  keep  it  in  repair,  when  the  company  fur- 
nished material  to  repair  It  with;  that  plain- 
tiff had  Ijeen  mining  in  the  room  two  days  and 
a  half;  that  the  track  had  been  laid  by  another 
mtaer,  who  had  been  at  work  in  the  room  t)e- 
fore  plaintiff  commenced.  In  that .  case  he 
stated  It  was  his  duty  to  report  defects  to  the 
foreman,  but  he  made  no  such  report  There 
was  other  testimony  to  the  effect  that  there 
were  no  spikes  to  repair  with  at  the  time,  ex- 
cept as  they  were  taken  from  ties  not  hi  use. 
Such  is  the  evidence  given  by  the  plaintiff,  and 
it  stands  In  the  record  uncontradicted.  Un- 
doubtedly, the  track  was  insecure  at  the  place 
of  the  injury;  but  it  was  plaintiff's  duty  to  re- 
pair It,  or,  as  he  says,  to  give  notice  to  the 
foreman  or  manager  of  the  want  of  repair.  As 
to  the  existence  of  these  facts,  there  Is  no 
room  for  doubt.  When  the  plaintiff  rested,  de- 
fendant's counsel  moved  for  a  nonsuit,  which 
the  court  granted  after  argument  by  counsel  of 
the  respective  parties.    To  this  Judgment  plain- 
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tlfF  excepted,  and  prosecuted  this  appeal,  and 
assigns  ttie  Judgment  as  error. 

While  the  defendant  may  have  been  guilty 
of  negligence  that  contributed  to  tbe  Injmy 
complained  of.  It  Is  clear  tbat  the  pktintifC's 
negligence  also  contributed  to  the  same  Injury. 
As  to  plaintiff's  want  ot  reasonable  care,  the 
evidence  leaves  no  room  for  doubt  or  a  dlf* 
ference  among  fair-minded  men.  The  Jury 
should  be  permitted  to  find  as  to  the  existence 
of  any  essential  fact  as  to  which  there  may 
»e  a  substantial  conflict  in  the  evidence;  but 
when  there  is  no  evidence  of  tbe  existence  ot 
a  fact  essential  to  a  recovery,  or  when  the 
evidence  establishes  a  fact  fatal  to  a  recovery, 
with  such  certainty  as  to  leave  no  reasonable 
doubt  in  tbe  minds  of  fair  men,  the  court 
should  grant  a  motion  for  a  nonsuit,  or.  If  the 
•  case  is  submitted  to  the  jury,  instruct  a  ver- 
dict for  the  defendant  Railway  Co.  v.  Ives, 
144  U.  S.  408,  12  Sup.  Ct  67»;  Schofleld  y. 
Railway  Co.,  114  U.  S.  615,  6  Sup.  Ct.  1125. 
We  find  no  error  in  this  record.  The  Judgment 
is  affirmed. 

BARTCH  and  MINER,  JJ..  concur. 


Ol  Utab.  293) 

STATE  V.  BATES. 
(Supreme  Court  of  Utah.    Dec.  10,  ISOa) 

COSBTITOTIONikL  Law— MuRDER— TltliX,   Br  BlOBT 
JOBOBS— Pnl7ILE0E8  AND  IKHUNITIBS— 

Ex  Post  Facto  laws, 

1.  The  description  of  the  offense  in  the  indict- 
ment included  murder  in  the  first  degree,  as  vreil 
•8  in  the  second;  but  the  crime  was  character- 
ized as  murder  in  the  second  degree,  and  tbe  rec- 
ord showed  that  the  defendant  was  actually 
tried  for  and  convicted  of  that  offense.  Beld, 
a  trial  by  eight  jurors  did  not  violate  section  10 
of  article  1  of  the  state  constitution,  nor  did 
such  trial  by  eight  jurors  violate  section  7  of  tlie 
same  article,  which  declares  that  "no  person 
shall  l>e  deprived  of  life,  liberty,  or  property 
withont  due  process  of  law." 

2.  Section  10  of  article  1  of  the  constitution 
of  Utah,  which  declares  that  "in  courts  of  gen- 
eral jurisdiction,  except  in  capital  cases,  a  jury 
shall  consist  of  eight  jurors,  is  not  in  conflict 
with  article  6  of  the  amended  constitution  of  the 
United  States,  whid-ein  it  says  that  "in  all  crim- 
inal prosecutions  the  accused  shall  enjoy  tbe 
right  to  •  •  •  a  trial  by  an  impartial  jury 
of  the  state  and  district  wherein  the  crime  shall 
have  been  committed."  The  last  article  does 
not  apply' to  trials  under  state  laws. 

3.  Nor  is  section  10  of  tbe  state  constitution 
repugnant  to  the  first  section  of  the  fourteenth 
amendment  of  the  federal  constitution.  The 
first  clause  of  that  section  makes  all  persons 
born  or  naturalized  in  the  United  States,  and 
subject  to  its  jurisdiction,  citizens  of  the  United 
States,  and  of  the  state  wherein  they  reside;  and 
the  second  clause,  which  declares  that  no  state 
shall  make  or  enforce  any  law  abridging  tlie 
privileges  or  immunities  of  citizens  of  the  Unit- 
ed States,  has  no  application  to  jury  trials  under 
state  laws  in  state  courts.  It  does  not  refer  to 
the  privileges  or  immunities  of  the  individnal  as 
a  citizen  of  the  state:  it  refers  to  the  privileges 
and  immunities  of  the  individual  as  a  citizen  of 
the  UnitPfl  States. 

4.  Nor  does  section  10  of  the  state  constitution 
conflict  with  the  third  provision  of  section  1  of 
article  14  of  the  federal  constitution,  which  de- 
clares that  no  state  shall  "deprive  any  person  of 


life,  liberty,  or  property  without  due  process  ot 
law."  That  provimon  left  the  power  with  the 
people  of  the  state,  by  a  constitutional  provinon, 
to  reduce  the  number  of  jurors  for  the  trial  of  a 
cause  in  the  state  coiuts  from  12  to  8. 

6.  The  defendant  was  tried  by  S  jurors  on 
April  7,  1896,  upon  an  indictment  charging  him 
with  murder  in  the  second  degree,  and  convicted. 
The  offense  was  committed  on  tbe  22d  day  of 
September,  1895,  and  the  provision  of  the  state 
constitution  reducing  the  number  of  jurors  from 
12  to  8  took  effect  on  January  4,  1896.  Hdd. 
that  the  change  did  not  deprive  the  defendant  of 
a  substantial  right,  and  that  the  constitutional 
provision  making  the  change  was  not  ex  poet 
facto -and  void. 

(SyUabus  bv  the  Court) 

Appeal  from  district  cottrt,  Third  district; 
John  A.  Street,  Judge. 

George  Bates  was  convicted  of  murder,  and 
appeals.    Affirmed. 

Powers.  Straap  &  Upman,  for  appellant 
A.  C.  Bishop,  Atty.  Gen.,  and  Benner  X. 
Smith,  for  tbe  State. 

ZANB,  C.  J.  Tbe  defendant  was  tried  npon 
an  indictment  charging  him  with  the  murder 
of  the  bite  Jolin  Nordqul^t,  by  feloniously, 
and  with  malice  aforethought,  striking  blm 
upon  tbe  head  with  a  wooden  pole.  In  the 
indictment  the  grand  Jtu-y  expressly  character- 
ized the  crime  as  murder  in  the  second  de- 
gree. Upon  the  trial,  the  petit  Jury  found 
the  defendant  gnilty  of  murder  in  the  second 
degree.  The  court  overruled  a  motion  for  a 
new  trial,  and  sentenced  him  to  confinement 
in  the  state  prison  for  the  term  of  10  years. 
From  the  order  overruling  the  motion  for  a 
new  trial,  and  from  the  sentence,  the  case  is 
before  this  court  on  appeal. 

The  trial  was  by  a  Jury  of  8  men,  to  which  the 
defendant  objected  at  tbe  time,  and  demanded 
12,  and  excepted  to  the  denial  of  his  objec- 
tion and  demand,  and  now  assigns  it  as  error. 
Section  10  of  article  1  of  the  constitution  of 
the  state  of.  Utah  declares  that  "In  capital 
cases  the  right  of  trial  by  Jury  shall  remain 
inviolate.  In  courts  of  general  Jurisdiction, 
except  In  capital  cases,  a  Jury  shall  consist 
of  eight  Jurors.  In  courts  of  inferior  Juris- 
diction a  jury  shall  consist  of  four  Jurors.  In 
criminal  cases  the  verdict  shall  be  unanimous. 
In  civil  cases  three-fourths  of  tbe  Jurors  may 
find  a  verdict  A  Jury  In  civil  cases  shall  be 
waived  unless  demanded."  The  punishment 
of  murder  in  the  second  degree  is  Imprison- 
ment at  bard  labor  in  the  penitentiary,  "for 
not  lees  than  ten  years,  and  which  imprison- 
ment may  be  extended  to  life."  Laws  1890. 
p.  04  While  the  description  of  the  offense 
Included  murder  in  tbe  first  degree,  as  weli 
as  murder  In  tbe  second  degree,  the  grand 
Jury  characterized  tbe  crime  as  murder  in 
the  second  degree,  and  thereby  expressed  an 
Intent  to  accuse  the  defendant  of  that  offense, 
and  not  with  a  capital  crime.  The  defendant 
was  tried  for  murder 'In  the  second  degree,  as 
the  rulings  of  the  court  and  Its  charge  to 
the  Jury  show,  and  he  was  convicted  of  and 
sentenced    for    that    crime.   Therefore    the 
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crime  was  within  the  second  clause  of  the 
above  section. 

But  the  defendant  insists  that  section  7  of 
the  same  article, -which  says  that  "no  person 
shall  be  deprived  of  life,  liberty  <y  property, 
without  due  process  of  law,"  secM-ed  him  the 
right  to  be  tried  by  12  persons.  To  hold  that 
the  authors  of  the  state  constitution  intended 
by  the  use  of  the  phrase  "dw  process  of  law" 
to  require  a  jury  of  12  Ji'fors  In  all  cases 
would  be  to  say.  In  effect,  mat  they  intended 
to  create  a  repugnancy  In  tliat  instrument. 
The  rules  of  construction  of  constitutional 
law,  as  well  as  statute  law,  require  that  both 
sections  shall  be  allowed  to  stand,  and  effect 
be  given  to  each.  We  are  of  the  opinion  that 
they  can  stand  together,  and  that  no  conflict 
was  Intended. 

The  defendant  also  claims  that  section  10, 
supra,  conflicts  with  the  constitution  of  the 
United  States,  and  that  It  is  void  for  that 
reason.  Article  6  of  the  amendment  to  that 
instriuneut  declares  that  "in  all  criminal  pros- 
ecutions the  accused  shall  enjoy  the  right  to  a 
speedy  and  public  trial  by  an  impartial  jury 
of  the  state  and  district  wherein  the  crime 
shall  have  been  committed.  •  •  * "  This 
amendment  applies  to  the  United  States  gov- 
ernment, not  to  the  states.  Limitations  im- 
posed on  the  powers  of  government  by  the 
constitution  of  the  United  States  are  upon 
that  government  alone,  unless  the  states  are 
mentioned.  "The  states  may,  if  they  choose, 
provide  for  the  trial  of  all  offenses  against  the 
states,  as  well  as  for  the  trial  of  civil  cases 
in  tlie  state  courts,  without  the  Intervention 
of  a  Jury,  or  by  some  different  Jury  from  tliat . 
known  to  the  common  law."  C!ooley,  Const. 
Urn.  (6th  Ed.)  pp.  29,  30;  Twltchell  v.  C!om., 
7  Wall.  321;  Edwards  v.  EUlott,  21  Wall. 
532. 

Defendant's  counsel  also  insists  that  section 
10,  supra,  conflicts  with  section  1  of  the 
fourteenth  amendment  to  the  constitution  of 
the  United  States,  as  follows:  "All  persons 
bom  or  naturalized  in  the  United  States,  and 
subject  to  the  jurisdiction  thereof,  are  citizens 
of  the  United  States,  and  of  the  state  wherein 
they  reside.  No  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States; 
nor  shall  any  state  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of 
law,  nor  deny  to  any  person  within  Its  juris- 
diction the  equal  protection  of  the  laws."  The 
first  clause  of  the  section  makes  all  i .  i-sons 
born  or  naturalized  in  the  United  States,  and 
subject  to  the  jurisdiction  thereof,  citizens  of 
the  United  States,  and  of  the  state  wherein 
they  reside.  Citizenship  of  the  United  States 
Is  distinguished  from  citizenship  of  the  state. 
All  persons  of  the  description  mentioned  are 
clothed  with  two  distinct  citizenships,— they 
are  citizens  of  the  United  States,  and  of  the 
state  wherein  they  reside.  As  to  the  second 
clause  of  the  section,  it  may  be  said  that  the 
privileges  and  immunities  of  an  individual 
as  a  citizen  of  the  United  States  go  with  him 


and  protect  him  in  any  state,  and,  under 
treaties  and  the  law  of  nations,  into  foreign 
lands  and  dlstan{  climes.  But  his  privileges 
and  Immunities  as  a  citizen  of  the  state 
abroad  dei>end  upon  courtesy  and  comity. 
The  provision  did  not  define  or  create  those 
rights  termed  the  "privileges"  and  "immuni- 
ties" of  citizens  of  the  state.  The  power  to 
do  so  is  among  those  reserved  to  the  people, 
to  be  exercised  by  the  states,  according  to 
the  will  of  its  people,  expressed  In  constitu- 
tions and  laws.  This  provision  does  not  limit 
the  power  of  the  state  as  to  the  establishment 
of  courts  or  other  tribunals,  or  as  to  the 
modes  of  procedure  In  them.  It  has  no  ap- 
plication to  jury  trials  in  state  courts.  Slaugh- 
ter-House  Cases,  16  Wall.  36. 

It  is  further  insisted  that  section  10  of  the 
state  constitution  is  within  the  limitation  Im- 
posed by  the  third  clause  of  section  1,  above 
quoted,  which  declares  that  no  state  shall 
"deprive  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law";  that  this 
language  entitled  a  person  on  trial  charged 
with  a  crime  against  a  state  law  to  a  com- 
mon-law jury,— 12  jurors.  We  have  seen 
that  article  6  of  the  amendments  mentioned, 
guarantying  a  jury  trial  in  criminal  cases, 
does  not  mention  the  number  of  jurors  neces- 
sary to  constitute  a  Jury;  nor  does  it  apply 
to  trials  in  state  courts.  "Due  process  of 
law"  is  a  general  expression,  and  is  equiva- 
lent to  "law  of  the  land."  It  permits  the 
deprivation  of  life,  liberty,  or  property  ac- 
cording to  law,  not  otherwise.  It  shields 
such  rights  from  arbitrary  power.  Due  pro- 
cess of  law  in  a  case  like  this  requires  a 
law  describing  the  offense.  The  offense  must 
be  described  in  an  accusation.  The  accused 
must  be  given  his  day  In  court  His  trial 
must  proceed  according  to  established  pro- 
cedure, consisting  of  rules  of  pleading  and 
practice.  The  admission  of  evidence  for  and 
against  him  must  be  according  to  established 
rules,  and  he  must  be  ■convicted  by  the  judg- 
ment of  a  competent  court,  and  the  punish- 
ment authorized  by  law.  The  definition  of 
the  offense,  and  the  authority  for  every  step 
in  the  trial,  must  be  found  In  the  law  of  the 
land.  Nothing  essential  can  emanate  from 
arbitrary  power.  The  rights  of  the  defendant 
and  the  duty  of  the  court  are  equally  under 
the  finger  of  the  law.  But  the  law  defining 
crime,  the  rules  of  evidence,  or  the  procedure, 
may  be  changed  by  competent  authority,  con- 
stitutional authority,  or  common  law.  It  will 
not  be  denied  that  the  common  law  requir- 
ing 12  Jurors  can  be  changed  by  the  people 
of  the  United  States  by  amending  their  con- 
stitution. And  the  question  is:  Have  they, 
by  the  constitutional  provision  under  consid- 
eration, prohibited  the  people  of  the  state 
from  reducing  the  number  of  jurors  from  12 
to  8?  Have  they.  In  using  the  phrase  "due 
process  of  law,"  deprived  the  people  of  the 
state  of  Utah  of  the  power  to  reduce  the 
number  of  jurors  in  the  trial  of  a  felony  to 
8?    They  have  assumed  to  do  so.  and  we 
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must  presume  that  they  believed  the  jury 
they  provided  most  suitable  and  best  calcu- 
lated, under  existing  and  probable  conditions, 
to  discharge  the  duties  of  a  jury.  The  pur- 
pose of  the  provision  relied  upon  was  to  se- 
cure the  rights  to  life,  liberty,  and  property, 
and  the  benefits  of  just  laws.  If  a  jury  of  8 
men  is  as  likely  to  ascertain  the  truth  as  12, 
that  number  secures  the  end.  There  can  be 
no  magic  in  the  number  12,  though  hallowed 
by  time.  Intelligence,  impartiality,  and  In- 
tegrity are  the  qualities  that  will  enable  and 
Influence  jurors  to  ascertain  and  declare  the 
truth.  Such  a  result  does  not  depend  upon 
any  particular  number.  Legal  process  must 
submit  to  reform,  In  the  light  of  experience 
and  advancing  intelligence.  True  principles 
must  endure,  but  the  methods,  modes,  and 
means  of  securing  their  application  to  hu- 
man conduct,  human  rights  and  duties,— the 
social  system,— will  change  with  development 
and  progress  and  more  complicated  condi- 
tions. We  are  of  the  opinion  that  the  people 
of  the  state  had  the  power,  in  the  constitu- 
tion, to  abolish  the  common-law  jury,  or  to 
change  It  as  they  have  done  in  the  section 
of  their  constitution  above  quoted. 

In  Walker  v.  Sauvlnet,  92  U.  S.  90,  the 
court  said:  "A  trial  by  Jury  In  suits  at  com- 
mon law  pending  In  the  state  courts  is  not, 
therefore,  a  privilege  or  immunity  of  national 
citizenship,  which  the  states  are  forbidden 
by  the  fourteenth  amendment  to  abridge.  A 
state  cannot  deprive  a  person  of  his  property 
without  due  process  of  law,  but  this  does 
not  necessarily  Imply  that  all  trials  in  the 
state  courts  affecting  the  property  of  persons 
must  be  by  jury.  This  requirement  of  the 
constitution  Is  met  if  the  trial  Is  had  accord- 
ing to  the  settled  course  of  judicial  proceed- 
ings. Murray's  Lessee  v.  Improvement  Co., 
18  How.  280.  Due  process  of  law  is  process 
due  according  to  the  law  of  the  land.  This 
process  In  the  states  Is  regulated  by  the  law 
of  the  state.  Our  iwwer  over  that  law  Is 
only  to  determine  whether  it  Is  In  conflict 
with  the  supreme  law  of  the  land,— that  Is  to' 
say,  with  the  constitution  and  laws  of  the 
United  States  made  in  pursuance  thereof,— 
or  with  any  treaty  made  under  the  authority 
of  the  United  States."  Ordronaux,  Const. 
Llm.  p.  261;  Hurtado  v.  California,  110  U.  S. 
517,  4  Sup.  Ct.  292. 

The  defendant  was  convicted  of  an  offense 
committed  on  the  22d  day  of  September,  1805, 
and  section  10  of  article  1  of  the  constitution 
of  Utah  went  Into  effect  on  the  4th  day  of 
January,  1896;  and  it  Is  also  urged  that  it 
is  an  ex  post  facto  law,  and  of  no  effect  as 
to  that  offense.  The  defendant  was  tried  on 
April  7,  189C;  and  the  question  is:  Did  the 
reduction  of  the  number  of  jurors  from  12  to 
8,  on  the  4th  of  January,  after  the  offense 
was  committed,  deprive  the  defendant  of  a 
substantial  right?  The  law  defining  the  of- 
fense, imposing  the  punishment,  or  the  rules 
of  evidence,  was  not  changed.  The  tribunal 
for  the  trial  was  altered.     Whether  the  al- 


teratl(>n  was  prejudicial  to  the  defendant  can- 
not be  known.  We  cannot  Infer  that  the  jury 
who  tried  the  case  did  not  understand  the 
evidence  and  the  charge  of  the  court,  and 
Impartially  decide;  that  they  did  not  reach 
as  correct  a  verdict  as  12  jurors  would  have 
reached.  The  law  In  force  at  the  time  of  the 
trial  threw  around  the  defendant  all  the  sub- 
stantial protection  that  the  law  at  the  time 
of  the  commission  of  the  offense  did.  The 
change  coL:.plained  of  related  to  an  Instru- 
mentality employed  in  the  pursuit  of  the  rem- 
edy. To  Investigate  the  evidence,  the  law 
employed  a  Jury.  We  are  of  the  opinion  that 
the  provision  of  the  state  constitution  com- 
plained of  was  not  ex  post  facto,  and  Inappli- 
cable to  the  offense  charged  against  the  de- 
fendant 

Judge  Oooley,  In  his  work  on  Constitution- 
al Limitations  (6th  Ed.  pp.  326,  327),  lays 
down  the  law  In  these  words:  "But,  so  far 
as  mere  modes  of  procedure  are  concerned, 
a  party  has  no  more  right  In  a  criminal 
than  in  a  civil  action  to  insist  that  his  case- 
shall  be  disposed  of  under  the  law  In  force- 
when  the  act  to  be  investigated  is  charged 
to  have  taken  place.  Remedies  must  always 
be  under  control  of  the  legislature,  and  it 
would  create  endless  confusion  in  legal  pro- 
ceedings If  every  case  was  to  be  conducted 
only  in  accordance  with  the  rules  of  prac- 
tice, and  heard  only  by  the  courts,  in  exist- 
ence when  the  facts  arose.  The  legislature- 
may  abolish  courts,  and  create  new  ones^ 
and  it  may  prescribe  altogether  different 
modes  of  procedure,  in  its  discretion,  though 
it  cannot  lawfully,  we  think,  in  so  doing,, 
dispense  with  any  of  those  substantial  pro^ 
tectlons  with  which  the  existing  law  sur- 
rounds the  person  accused  of  crime.  Stat- 
utes giving  the  government  additional  chal- 
lenges, and  others  which  authorized  the 
amendment  of  indictments,  have  been  sus- 
tained aud  applied  to  past  transactions,  as,, 
doubtless,  would  be  any  similar  statute,  cal- 
culated merely  to  Improve  the  remedy,  and» 
In  Its  operation,  working  no  Injustice  to  the 
defendant,  aod  depriving  him  of  no  substan- 
tial right."  In  his  work  on  Statutory  Con- 
struction (section  469),  Judge  Sutherland 
says:  "Acts  for  transferring  criminal  cases 
to  another  court,  or  providing  a  new  tribu- 
nal, or  giving  a  new  jurisdiction,  to  try  of- 
fenses already  committed,  do  not  abridge 
any  right,  and  are  not  ex  post  facto.  When 
the  offense  was  committed,  the  jury  was,  by 
statute,  judge  of  the  law.  This  act  was  re- 
pealed before  the  trial.  Such  change,  as  ap- 
plied to  that  case,  was  held  not  ex  post  fac- 
to. Nor  are  treaties  which  provide  for  sur- 
render of  persons  charged  with  previous  of- 
fenses; nor  statutes  giving  additional  chal- 
lenges to  the  government;  statutes  reducing 
the  defendant's  peremptory  challenges,  or 
modifying  the  grounds  of  challenge  for  cause; 
statutes  authorizing  amendments  to  indict- 
ments; statutes  regulating  the  framing  of 
indictments,  with  a  view  to  exclude  redun- 
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dancies,  and  reduce  them  to  essential  alle- 
gatioos;  statutes  to  generally  facilitate  the 
routine  of  procetlure,  and  preclude  defendants 
from  talcing  advantage  of  mere  technicalities, 
which  do  not  prejudice  them.  Where  there 
has  been  a  legal  conviction,  but  an  erroneous 
Judgment  thereon,  which  resulted,  according 
lo  the  law,  in  a  discharge  of  the  convict  on 
reversal  of  the  judgment,  a  law  enacted  sub- 
seqiKUt  to  the  commission  of  the  crime,  that, 
on  such  a  reversal,  the  court  in  which  the 
conviction  was  bad  should,  on  return  of  the 
record,  pass  such  sentence  thereon  as  the  ap- 
pellate court  should  direct,  was  not  an  ex 
post  facto  law."  Marlcm  v.  State,  20  Neb. 
233.  29  N.  W.  911;  Gut  v.  State,  9  Wall.  35; 
Duncan  v.  Missouri,  152  U.  S.  377,  14  Sup. 
Ct.  570;    Colder  v.  Bull,  3  Dall.  386. 

Upon  examination  of  the  record,  we  find 
no  error  in  the  ruling  of  the  court  admitting 
evidence  objected  to  by  the  defendant,  or  in 
the  portions  of  the  charge  excepted  to.  We 
do  not  deem  It  necessary  to  particularly  ex- 
amine tn  this  opinion  such  alleged  errors. 
We  find  no  errors  against  the  defendant  In 
this  record.  Therefore  the  judgment  of  the 
court  below  Is  affirmed. 

BABTCH  and  MINEB,  JJ.,  concur. 


(U  Utah,  232) 

STEVENS  et  al.  v.  SOUTH  OGDEN  LAND, 

BUILDING  &  IMPROVEMENT  CO.  et  ai. 

(Supreme  Court  of  Utah,  Dec.  9,  1896.) 

Corpobations  —  Ofpicbhs— Action  fob  Fraud — 
Paktibs— Recbivbrs. 

1.  When  the  same  persons,  officers  of  several 
corporations,  form  a  fraudulent  design  to  use 
the  property  and  credit  of  such  corporations  for 
their  own  advantage,  to  the  injury  of  the  other 
■tocltholders,  and  do  fraudulent  nets  in  carrying 
out  such  design,  ail  the  parties  affected  by  such 
acts  are  proper  parties  to  a  complaint  based  up- 
on such  fiBudulent  design.  The  persona  perpe- 
trating the  fraud,  and  ali  others  whose  gains  or 
losses  are  traceable  thereto,  are  proper  parties 
to  an  action  based  upon  fraud. 

2.  When  a  fraudulent  conspiracy  is  the  com- 
mon point  of  iitlKation,  the  conspirators  and  all 
persons  affected  by  the  fraud  are  proper  parties 
to  a  suit  based  upon  it. 

3.  When  the  business  of  corporations  is  mis- 
managed, and  their  property  is  misapproprintod 
by  their  officers,  and  such  mismanagement  and 
misappropriation  is  likely  to  continue,  courts  of 
equity  nill  appoint  receivers  for  them. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Weber  county;  H. 
BL  Rolapp,  Judge. 

Action  by  Sidney  Stevens  and  others  against 
the  South  Ogden  Land,  Building  &  Improve- 
ment Company  and  others,  to  set  aside  convey- 
ances and  for  the  appointment  of  a  receiver. 
From  a  Judgment  sustaining  a  demurrer  to  the 
complaint,  plaintlCFs  appeal.    Reversed. 

L.  R.  Rhodes,  for  appellants.  Evans  &  Rog- 
ers and  A.  G.  Horn,  for  respondents. 

ZANB,  C.  J.     The  court  below  having  sus- 
tained a  demurrer  to  the  complaint,  and  plain- 
v.47p.no.l— 6 


tiffs  having  failed  to  amend,  the  court  entered  a 
judgment  dismissing  the  action,  from  which 
the  plaintiffs  have  taken  this  appeal. 

The  cpmplaiut  contains  numerous  allegations, 
among  which  are  the  following:  That  the 
South  Ogden  Land,  Building  &  Improvement 
Company  was  incorporated  on  the  18th  day  of 
April,  1892,  with  authority  to  buy  and  sell  real 
estate,  build  roads,  paries,  hotels,  railways,  bou- 
levards, pleasure  resorts,  and  do  a  general  con- 
tracting and  building  business,  to  construct  wa- 
ter ditches,  canals,  aqueducts,  reservohrs,  and 
lay  and  construct  water  works,  and  to  build 
power  dams  for  propelling  machinery,  and 
everything  necessarily  incident  to  the  transac- 
tion of  such  business;  that  the  business  was  re- 
quired to  be  conducted  according  to  the  articles 
of  incorporation,  and  Its  by-laws;  that  the  num- 
ber of  shares  In  the  company  were  5,000,  of 
which  Sidney  Stevens  subscribed  for  1,646 
shares,  Sidney  O.  and  Frank  J.  Stevens  10 
shares  each,  Solomon  C.  and  William  J.  Steph- 
ens 1,666  shares  each,  and  David  Kay  2  shares; 
that  the  capital  stock  of  the  corporation  consist- 
ed of  numerous  lots  and  tracts  of  real  estate, 
described  In  the  complaint;  that  It  was  further 
provided  that  Sidney  Stevens.  William  J.  Steph- 
ens, Solomon  C.  Stephens,  Sidney  O.  Stevens, 
Frank  J.  Stevens,  and  David  Kay  should  be 
directors  imtil  the  first  Monday  In  May,  1893, 
and  until  the  election  and  qualification  of  their 
successors;  that  Sidney  Stevens  should  be  pres- 
ident, Sidney  O.  Stevens  secretary,  Frank  J. 
Stevens  treasurer,  and  William  J.  Stephens 
vice  president.  It  was  further  alleged  that  the 
South  Ogden  Mercantile  Company,  on  the  same 
day,  was  also  incorporated;  that  the  object  of 
this  incorporation  was  a  whoidsale  and  retail 
mercantile  busUicss,  and  the  acquisition  of  stkcb 
land  as  might  be  essential  to  the  business;  that 
the  capital  stock  of  the  corporation  was  divided 
Into  250  shares,  of  which  Sidney  Stevens  sub- 
scribed for  73V4  shares,  Frank  J.  and  Sidney  O. 
Stevens  5  shares  each,  William  J.  and  Solomon 
G.  Stephens  83%  sliares  each;  that  the  officers 
of  the  corporation  consisted  of  Ave  directors, 
president,  vice  president,  secretary,  and  treasur- 
er; that,  until  the  meeting  of  the  stockholders 
on  the  first  Wednesday  in  >Jay,  1803,  and  the 
election  and  qualification  of  officers  thereto,  the 
board  of  directors  should  be  Sidney  Steveus, 
Solomon  C.  and  W.  J.  Stephens,  and  Frank  3. 
and  Sidney  O.  Stevens;  that  Sidney  Stevens 
should  be  president,  William  J.  Stephens  vice 
president,  Sidney  O.  Stevens  secretary,  and 
Frank  J.  Stevens  treasurer;  that  the  capital 
stock  consisted  of  real  estate,  described  in  the 
complaint.  The  plaintiffs  further  alleged  that 
the  South  Ogden  Clay  &  Manufacturing  Com- 
pany was  also,  incorporated  on  the  same  day; 
that  the  purpose  of  the  corporation  was  the 
manufacture  of  brick,  tiling,  sewer  pipe,  pot- 
tery, the  erection  and  operation  of  flouring  mills, 
the  manufacturing  of  tinware,  the  erection 
and  operation  of  woolen  mills,  manufacture  of 
wagons  and  other  vehicles  and  farming  imiile- 
ments,  and  the  erection  and  operation  of  iron 
foundries,  glass  factories,  and  manufacture  of 
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wooden  wares;  that  the  capital  stock  of  this 
corporation  was  divided  Into  5,000  shares,  of 
which  Solomon  C.  and  W.  J.  Stephens  subscrib- 
ed l.eac  shares  each,  Sidney  O.  Stevens  1,661 
shares,  and  Frank  J.  and  Sidney  Stevens  2 
shares  each;  that  the  officers  of  the  corporation 
consisted  of  a  board  of  five  directors,  a  presi- 
dent, vice  president,  secretary,  and  treasurer; 
that,  until  the  meeting  of  the  stockholder  on 
the  first  Tuesday  In  May,  1803,  and  the  election 
and  qualification  of  officers,  the  directors  should 
be  Solomon  C.  and  William  J.  Stephens,  and 
Sidney  O.,  Frank  J.,  and  Sidney  Stevens;  that 
said  Solomon  C.  Stephens  should  be  president, 
Sidney  Stevens  vice  president,  Sidney  O.  Ste- 
vens secretary,  and  Frank  J.  Stevens  treasurer; 
that  the  capital  stock  consisted  of  all  the  title 
and  Interest  of  William  J.  Stephens  and  Solo- 
mon C.  Stephens  to  and  In  a  certain  option  con- 
tract for  certain  lands  described  In  the  com- 
plaint. Plaintiffs  also  alleged  that,  In  May, 
1892,  the  South  Ogden  Water  Company  was  In- 
corporated, with  authority  to  purchase  water, 
to  construct  waterworks  for  South  Ogden  and 
a  portion  of  Ogden  City,  and  also  to  acquire  and 
hold  the  necessary  real  and  personal  property, 
and  to  sell  the  same  when  necessary  or  desir- 
able; that  its  capital  stock  was  divided  Into 
5,000  scares,  of  which  Sidney  Stevens  subscrib- 
ed for  1,646  shares,  Solomon  C.  and  William  J. 
Stephens  1,666  shares  each,  Sidney  O.  and 
Frank  J.  Stevens  10  shares  each,  and  David 
Kay  2  shares;  that  the  capital  stock  of  this 
corporation  consisted  of  the  right  to  the  waters 
of  certain  creeks  and  reservoirs  mentioned  In 
the  complaint.  The  plaintiffs  further  alleged 
that  the  four  corporations  named  were  organ- 
ized to  prosectfte  one  enterprise,  and  that  they 
were  to  be.  In  efTeet,  subject  to  one  manage- 
ment, and  that  their  business  became  so  inter- 
mingled and  connected  that  It  was  necessary  to 
make  them  all  parties  to  the  same  action;  that 
all  of  the  suteerlbers  still  own  their  stock,  with 
the  exception  of  one  share  assigned  to  Jcdm  J. 
Hill,  and  a  few  shares  assigned  to  Paul  Beus. 
Plaintiffs  further  allege  that  Sidney  Stevens 
turned  over  to  the  South  Ogden  Mercantile  Com- 
pany, soon  after  its  organization,  in  payment 
for  his  stock,  a  stock  of  goods  of  the  value  of 
$14,000,  and  that  he  placed  to  the  credit  of  the 
South  Ogden  Land,  Building  &  Improvement 
Company  $10,000  In  payment  for  stock  issued; 
that,  after  the  organization  of  said  corporations, 
Solomon  C.  Stephens  became  general  manager 
of  the  business  of  tlie  South  Ogden  Clay  & 
Manufacturing  Company,  and  William  J. 
Stephens  of  the  South  Ogden  Land,  Building  & 
Improvement  Company,  and  Sidney  O.  Stevens 
of  the  business  and  affairs  of  the  South  Ogden 
Mercantile  Company;  that  Solomon  O.  Stephens 
and  William  3.  Stephens  represented  to  these 
plaintiffs  that  they  w^ere  interested  In  a  large 
number  of  building  contracts  In  various  parts  of 
the  city  of  Ogden,  Park  City,  Heber  City,  and 
other  places  in  Utah  territory,  and  that  such 
business  had  been  entered  into  by  them  under 
the  fli-m  name  ot  Stephens  Bros.,  but  that  they 
would   turn  over  to  the  South  Ogden  Land, 


BuKdlng  &•  Improvement  Company  all  benefits 
arising  from  said  contracts,  and  that  the  goods 
and  trade  connected  with  said  buUdlug  opera- 
tions should  go  to  the  benefit  of  the  South  Og- 
den Mercantile    Company,   and   that  all  pay 
which  they  were  to  receive  for  the  construction 
of  such  buildings  should  be  paid  into  the  treas- 
ury of  the  said  South  Ogden  Land,  Building  & 
Improvement  Company,  In  consideration  of  cer- 
tain credits,  to  which  proposal  plaintiffs  agreed; 
that  thereupon  William  J.   and  Solomon    C. 
Stephens  began  to  use,  In  such  building  opera- 
tions, the  $10,000  of  credit  In  favor  of  the 
South  Ogden  Land,  Building  &  Improvement 
Company  placed  there  by  plaintiff  Sidney  Ste- 
vens, and  also  began  to  use  the  $14,000  worth  of 
goods  and  merchandise  of  the  South  Ogden  Mer- 
cantile Company,  and  they  also  began  to  pur- 
chase, from  various  firms  In  Ogden  City  and 
the  East,  goods,  wares,  and  merchandise,  to  be 
used  by  them  In  and  about  said  building  opera- 
tions;   that,  about  the  1st  day  of  September, 
1892,   plaintiffs   ascertained   that   William    J. 
and  Solomon  C.  Stephens  had  drawn  the  ftill 
amount  of  the  $10,000  placed  to  the  credit  of 
the  South  Ogden  Land,  Bulldhig  &  Improve- 
ment Company,  and  that  they  had  incurred  obli- 
gations against  that  comi)any  to  the  extent  of 
about  $17,000,  all  of  which,  to  the  amount  of 
about  $20,000,  had  been  used  by  S.  C.  and  W. 
J.  Stephens  In  the  execution  of  said  contracts, 
and.  In  addition  thereto,  they  drew  from  the 
stock  of  merchandise  about  $10,000,  and,  be- 
sides this  amount  of  about  $30,000,  the  said  S. 
C.  and  W.  J.  Stephens  had   also  contracted 
debts  against  the  South  Ogden  Land,  Building 
&  Improvement  Company  to  the  amount    of 
about  $17,000;  that,  ujMn  their  representations, 
the  last-namea  company  borrowed  the  sum  of 
$15,000,  and    gave    mortgages  to  secure  the 
same  on  all  of  the  property  of  the  four  corpora- 
tions;  that  the  said  S.  C.  and  W.  J.  Stephens 
refused  to  turn  over  any  part  of  the  proceeds 
to  said  companies,  or  either  of  them,  and  by 
means  of  force  and  violence  took  possession  of 
the  offices  of  the  companies,  and  ejected  plain- 
tiffs therefrom,  and  held  the  same.    The  plain- 
tiffs further  alleged.  In  thehr  complaint,  that 
said  W.  J.  and  S.  C.  Stephens  have  a  majority 
of  the  stock  In  each  of  the  four  corporations; 
that  they  held  elections  of  stockholders,  and  did 
not  elect  plaintiffs,  or  either  of  them;  that  the 
directors  elected,  intending  to  defraud  plain- 
tiffs, and  to  render  their  stock  In  the  companies 
absolutely  worthless,  and  for  the  purpose    of 
transferring.  In  the  end,  all  of  the  property  of 
the  said  corporations  to  their  own  private  use, 
entered  upon   the  books  of  said  corporations 
various  false  entries,  by  which  said  Solomon  0. 
and  William  J.   Stephens  were  credited  -vrltti 
false  and  fictitious  credits;  that  they  caused  to 
be  recorded,  on  the  records  of  Weber  county, 
numerous  mortgages  and  trust  deeds,  in  favor 
of  said  S.  C.  and  W.  J.  Stephens,  on  the  proper- 
ty of  said  corporations,  while  they  were  Indebt- 
ed to  the  companies,  and  that  they  are  still  so 
Indebted;    that  said  mortgages  and   deeds  of 
trust  were  given  without  any  consideration,  and 
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upon  a  Irauaulent  understanding  and  conspiracy 
■  between  said  directors;  that  the  defendants 
hare  sold  the  property  of  the  said  companies, 
and  the  proceeds  thereof  have  been  converted 
to  the  use  of  S.  C.  and  W.  J.  Stephens.  The 
plaintiffs  allege  numerous  other  fraudulent  de- 
signs and  conspiracies  of  the  defendants,  to  the 
injury  of  the  plahitlffs,  by  means  of  which  the 
four  companies  aforesaid  have  apparently  been 
denuded  and  divested  of  theh:  property,  so  that 
the  purposes  of  their  creation  cannot  longer  be 
prosecuted  and  carried  out.  And,  finally,  the 
plaintiffs  allege  that,  by  means  of  the  conspira- 
cies and  acts  alleged  in  their  complaint,  they 
have  been  defrauded  of  $36,000,  and  that  they 
never  received  anything  from  their  investments 
or  said  corporations,  and,  further,  that  the  de- 
fendants refuse  to  consult  with  plaintiffs,  or  to 
pay  any  attention  to  their  requests  and  de- 
mands, or  to  respect  their  rights.  The  plain- 
tiffs prayed  the  court  to  appoint  a  receiver, 
with  power  to  take  possession  of  all  the  proper- 
ty, books,  and  accounts  due  or  to  become  due 
to  said  corporations,  and  with  authority  to 
bring  all  necessary  suits  to  obtain  the  posses- 
sion of  the  books,  property,  and  evidences  of  in- 
debtedness belonging  to  them,  and  to  set  aside 
all  fraudulent  conveyances,  and  requh-e  ac- 
countings, and,  generally,  to  take  charge  of  and 
wind  up  the  business  thereof. 

Defendants  demurred  to  the  plaintiffs'  com- 
plaint on  two  principal  grounds:  (1)  Because 
It  was  multifarious,— that  distinct  and  inde- 
pendent matters  were  blended;  (2)  that  there 
was  a  misjoinder  of  parties  as  co-defendants. 
The  immediate  object  sought  by  the  com- 
plaint was  the  appointment  of  a  receiver  for 
the  four  corporate  defendants,  and,  ultimate- 
ly, compensation  for  the  loss  caused  by  the 
mismanagement  and  fraud  of  the  defend- 
ants in  conducting  the  business,  disposing  of 
the  property,  and  using  the  credit  of  the  said 
corporate  defendants.  It  appears  from  the 
complaint  that  all  the  other  parties  to  the  ac- 
tion were  owners  of  stock  Issued  by  the  re- 
spective corporations,  and  that  they  were  or- 
ganized and  intended  to  be  used  as  Instru- 
mentalities In  the  prosecution  of  a  general  de- 
sign,—that  it  was  believed  the  enterprises 
contemplated  could  be  more  successfully  car- 
ried out  by  the  four  corporations  than,  by  a 
less  number.  It  further  appears  that  a  fraud- 
ulent design  and  conspiracy  of  the  defend- 
ants, who  are  natural  persons,  caused  losses 
to  the  corporate  defendants,  as  well  as  the 
plaintiffs;  that  the  defendants  perpetrating 
the  fraud  affected  injuriously  all  the  other 
parties;  that  the  losses  of  the  other  parties 
are  traceable  to  and  centered  In  the  fraud  of 
the  natural  defendants.  The  plaintiffs  base 
the  right  to  the  remedy  they  ask  on  that 
fraud. 

Assuming  the  allegations  of  the  complaint  to 
be  true,  as  we  must  for  the  purposes  of  the 
demurrer,  the  defendants  'William  J.  Ste- 
phens, Solomon  C.  Stephens,  David  Kay,  John 
J.  Hill,  Paul  Beus,  and  J.  O.  Stevens  formed 
a  fraudulent  design,  and  entered  into  a  con- 


spiracy to  use  the  property  and  credit  of  the 
corporations  named  for  their  own  benefit,  to 
the  injury  of  the  other  parties;  and,  in  prose- 
cuting that  purpose,  they  did  a  number  of 
acts  by  which  the  interests  and  rights  of  the 
other  parties  were  affected.  Therefore,  the 
parties  doing  the  fraudulent  acts,  and  all  oth- 
er persons,  natural  or  legal,  were  proper  par- 
ties to  the  action  to  Investigate  the  entire 
fraud,  and  the  transactions  connected  theres 
with,  and  to  ascertain  the  respective  rights 
and  interests  of  the  parties,  that  such  orders 
and  such  a  decree  might  be  made  as  would 
secure  the  rights  and  interests  of  all  those  af- 
fected by  the  fraud;  and  this,  though  some 
of  the  defendants  might  have  separate  and 
distinct  defenses.  The  ends  of  distributive 
Justice  manifested  by  this  complaint  call  for 
a  liberal  application  of  the  flexible  principles 
of  equity.  The  gist  of  the  action,  as  set  forth 
in  the  complaint,  is  the  fraud  and  misman- 
agement of  defendants  William  J.  Stephens, 
Solomon  0.  Stephens,  J.  O.  Stevens,  David 
Kay,  John  J.  Hill,  and  Paul  Beus  in  control- 
ling, disposing  of,  and  appropriating  the  prop- 
erty of  the  corporations  named,  transacting 
their  business,  and  using  their  credit,  by 
which  the  rights  and  Interests  of  all  the  other 
parties  were  affected.  In  this  there  is  one 
common  point  of  litigation.  That  being  so, 
they  were  all  proper  parties;  and,  for  the 
same  or  similar  reasons,  the  complaint  cannot 
be  regarded  as  multifarious.  North  v.  Brad- 
way,  9  Minn.  183  (Gil.  169);  Donovan  v. 
Dunning.  69  Mo.  436;  Fellows  v.  Fellows,  4 
Cow.  682;  Bobb  V;  Bobb,  76  Mo.  419;  Wil- 
liams V.  Bankhead,  19  Wall.  563;  Phil.  Code 
Fl.  §  453;  Cook,  Stock,  Stockh.  &  Corp.  Iaw, 
§  738;  Story,  Eq.  PI.  (9th  Ed.)  §  539.  It  clear- 
ly appears,  from  the  allegations  of  the  com- 
plaint, that  the  natural  persons  named  as 
defendants  were  directors  and  officers  of  the 
four  corporations  mentioned,  and  that  they 
so  mismanaged  the  business  of  the  companies 
as  to  cause  the  plaintiffs,  who  were  stockhold- 
ers, great  loss,  and  that  they  will  sustain  fur- 
ther loss  unless  a  receiver  is  appointed.  We 
are  of  the  opinion  that  the  order  sustaining 
the  demurrer  and  the  judgment  dismissing 
the  action  were  erroneous.  The  judgment  ap- 
pealed from  Is  reversed,  and  the  cause  is 
remanded,  with  directions  to  set  aside  the 
order  sustaining  the  demurrer. 

BAETOH  and  MINER,  JJ.,  concur. 


a*  Utah,  265) 
STEPHENS  V.  AMERICAN  FIRE  INS.  CO. 
(Supreme  Court  of  Utah.    Oct.  20,  1896.) 

AcTros  OS  [nsurakcb  Pomot— Pleading— Set- 
ting Forth  Instrument  in  Full- Demurrer. 
1.  Under  onr  system,  in  a  suit  ui)on  a  written 
contract,  it  makes  no  difference  whether  a  con- 
tract is  set  out  in  haec  verlm,  or  whether  it  is 
annexed,  and  by  proper  reference  made  a  part 
of  the  pleading.  However,  matters  of  sulratance, 
which  are  preliminary  or  collateral  to  the  instru- 
ment, must  be  properly  averred,  so  that  the  ulti- 
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mate  facts  for  wliioh  it  was  incorporated  will  be 
clearly  and  distinctly  presented;  and,  if  the  in- 
strument should  bo  defective  or  ambiguous,  it 
is  incumbent  upon  the  plet)der  to  place  upon  it 
some  construction  by  proper  allegation,  or  else 
a  demurrer  will  lie. 

2.  This  action  was  brought  to  recover  upon  a 
fire  insurance  policy.  The  complaint  contains 
aji  allegation  to  the  effect  that  between  the  15th 
and  25th  of  December,  1895,  the  plaintiff  fur- 
nished proof  of  loss.  The  dates  mentioned  in 
this  allegation  were  within  the  time  required  by 
the  terms  of  the  policy  to  furnish  such  proof, 
the  fire  having  occurred  on  the  15th  of  Decem- 
ber, 1895.  Held,  that  the  allegation  was  suffi- 
cient for  the  purposes  of  a  general  demurrer. 

Miner,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Weber  county; 
H.  H.  Rolapp,  Judge. 

Action  by  Elizabeth  J.  Stephens  against  the 
American  Fire  Insurance  Company.  Judg- 
ment for  pUiintiff.  Defendant  appeals.  Af- 
firmed. 

Twomey  &  Twomey,  for  appellant  Evana 
&  Rogers  and  A.  G.  Horn,  for  respondent 

BARTCH,  J.  This  Is  a  suit  on  a  fire  in- 
surance policy  to  recover  for  loss  occasioned 
by  fire.  The  defendant  Interposed  a  demur- 
rer to  the  complaint  on  the  ground  that  it 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  demurrer  was  over- 
ruled,  and  judgment  entered  in  favor  of  the 
plaintiff  for  $938  and  costs.  This  appeal  was 
prosecuted  from  the  order  overruling  the  de- 
murrer and  from  the  judgment. 

The  complaint,  after  alleging  the  corporate 
existence  of  the  defendant,  avers  that  the 
plaintiff,  at  the  time  of  its  Insurance  and  de- 
struction by  fire,  was  the  owner  of  the  prop- 
erty in  question;  that  said  property  was  situ- 
ated on  Washington  avenue,  in  Ogden  city, 
Utah  Territory;  that  on  the  30th  of  Novem- 
ber, 1895,  in  consideration  of  the  payment  ot 
a  premium  of  ^7.50,  the  defendant,  by  its 
general  agent,  "made  their  policy  of  insurance 
in  writing,  which  is  hereto  attached,  and 
made  a  part  of  this  complaint";  that  on  De- 
cember 15,  1895,  the  insured  property  was 
greatly  damaged,  and  in  part  destroyed,  by 
fire,  to  the  plaintiff's  loss  thereby  in  the  sum 
of  $1,200;  that  between  the  15th  and  25th  of 
December,  1895,  the  plaintiff  furnished  proof 
of  the  destruction  and  loss,  and  otherwise 
performed  all  of  the  conditions  of  said  policy 
on  her  part;  and  that  on  February  28,  1896, 
defendant  refused  to  pay  such  loss,  and  de- 
nied and  disclaimed  liability.  Counsel  for 
the  appellant  insist  that  the  complaint,  inde- 
pendent of  the  insurance  policy,  does  not 
state  a  cause  of  action,  and  that,  notwith- 
standing the  express  averment  to  that  effect, 
the  policy  constitutes  no  part  of  the  com- 
plaint, and  cannot  be  considered  In  determin- 
ing Its  sufficiency.  It  Is  not  claimed  that  the 
policy  is  not  a  properly  executed  and  valid 
instrument,  and  the  objection  therefore  goes 
to  the  practice  of  pleading  by  setting  forth 
such  an  instrument  ip  full.  It  amounts  to 
this:   ttccause,  in  eifect,  there  can  be  no  dif- 


ference In  setting  out  an  instrument  in  bsec 
verba  and  in  annexing  it,  and  by  proper  ref-  . 
erence  making  it  a  part  of  the  pleading.  Pos- 
sibly, as  a  matter  of  arrangement  and  con- 
venience, the  former  mode  would  be  prefer- 
able, but  in  either  case  the  instrument  be^ 
comes  a  part  of  the  pleading,  and,  if  <Hie  of 
these  methods  is  objectionable,  equally  so  is 
the  other.  Whether,  in  a  suit  upon  a  con- 
tract, the  making  of  the  instrument  a  part 
of  the  complaint  is  the  best  practice,  it  is  not 
necessaiy  for  us  to  discuss.  Such  practice 
appears  to  be  recognized  in  this  state  by  stat- 
ute, as  will  appear  from  section  3235,  Comp. 
Xaws  Utah  1888,  which  reads  as  follows: 
"When  an  action  is  brought  upon  a  written 
instniment,  and  the  complaint  contains  a 
copy  of  such  Instrument,  or  a  copy  is  annexed 
thereto,  the  genuineness  and  due  execution 
of  such  instrument  are  deemed  admitted,  un- 
less the  answer  denying  the  same  be  veri- 
fied." This  section  Is  identical  with  sec- 
tion 447  of  the  California  Code  of  CIvQ  Pro- 
cedure, and  was  doubtless  borrowed  from  that 
state,  and  the  supreme  court  of  California 
has  repeatedly  recognized  the  same  practice. 
Lambert  v.  Haskell,  80  Cal.  60.1,  22  Pac.  327; 
Ward  V.  Clay,  82  Oal.  502,  23  Pac.  50,  227; 
Whitby  V.  Rowell,  82  Cal.  635,  23  Pac.  40, 
382;  Johnson  v.  McDuffee,  83  Cal.  30,  23  Pac. 
214;  Emeric  v.  Tams,  6  Cal.  156;  Ho<^  t. 
White,  36  Cal.  299.  The  same  method  is  also 
distinctly  recognized  by  Mr.  Estee  in  his  work 
on  Pleadings  under  the  Code.  1  Estee,  PL 
§  735.  See,  also,  Budd  v.  Kramer,  14  Kan.  8S; 
State  V.  School  Dlst  (Kan.)  8  Pac.  208;  Prin- 
dle  V.  Caruthers,  15  N.  Y.  425;  Elbrlng  v. 
Mullen  (Idaho)  38  Pac.  404.  Under  thU  prac- 
tice, however,  a  party  cannot  plead  matter 
of  mere'  evidence.  Nbr  will  it  relieve  him 
from  pleading  by  proper  averment  matters  of 
substance  which  are  preliminary  or  collateral 
to  the  Instrument,  and  the  iDStrument  on 
which  the  action  or  defense  is  based  must  not 
be  defective  or  ambiguous,  but  must  clearly 
and  distinctly  present  the  ultimate  facts  for 
which  It  Is  Incorporated  into  the  pleading, 
and  on  which  the  pleader  relies.  If  it  does 
not  so  present  such  facts,  or  is  defective  or 
ambiguous,  it  is  incumbent  upon  the  pleader 
to  place  upon  it  some  construction  by  proper 
allegation,  or  else  a  demurrer  will  lie. 

It  is  also  insisted  by  counsel  for  the  appel- 
lant that  there  is  no  allegation  that  proof  of 
loss  was  furnished,  or  notice  given,  pursu- 
ant to  the  requirement  of  the  policy.  If  this 
contention  were  admitted  to  be  well  taken, 
it  could  not  avail  the  appellant  because  the 
complaint  contains  an  averment  to  the  effect 
that  on  the  28th  day  of  February,  1896,  the 
defendant  company  refused  to  pay  the  loss, 
and  denied  and  disclaimed  any  liability;  and 
where  an  insurance  company  disclaims  liabil- 
ity imder  the  policy,  and  refuses  to  pay,  proof 
of  loss  is  not  necessary.  In  such  case  the 
loss  becomes  payable  immediately  upon  such 
disclaimer  and  refusal,  and  proof  of  loss  is 
waived.     West  v.  Insurance  Soc.,   10  Utah, 
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442,  37  Pac.  C85;  Danlher  ▼.  Grand  Lodge, 
10  Utah,  110,  37  Pac.  245.  Many  of  the  ob- 
jections made  to  the  complaint  in  this  case 
cannot  be  considered  on  general  demurrer. 
We  are  of  the  opinion  the  demurrer  was 
properly  overruled,  ani  that  the  record  con- 
.  tains  no  reversible  error.  The  judgment  Is 
affirmed. 

ZANE,  C.  J.,  concurs. 

MINER,  J.  I  cannot  concur  with  my  breth- 
ren in  this  case.  The  statute  provides  that 
"the  complaint  must  contain  a  statement  of 
facts  constituting  the  cause  of  action  in  or- 
dinary and  concise  language."  Under  section 
3235,  Comp.  Laws  Utah  1888,  referr^  to, 
the  genuineness  and  due  execution  of  the 
.written  Instrument  only  are  deemed  admitted. 
It  was  not  intended  by  the  legislature  that 
this  section  should  preclude  the  necessity  of 
setting  out  in  the  complaint  a  statement  of 
the  facts  constituting  the  plaintiff's  cause  of 
action  in  ordinary  and  concise  language. 
Several  matters  of  substance  are  lacking  in 
the  averments  found  In  the  complaint,  which 
are  sought  to  be  supplied  only  by  reference  to 
the  recitals  found  in  the  exhibit  annexed  to 
the  complaint.  As  said  in  Lambert  v.  Has- 
kell, 80  Cal.  613,  22  Pac.  328:  "Matters  of 
substance,  which  are  prelimlnaty  or  collater- 
al to  the  instrument  pleaded,  cannot  be  sup- 
plied by  recitals  In  the  Instrument  annexed. 
All  that  Is  accomplished  by  setting  forth  an 
Instrument  in  full  is  to  allege  Its  existence 
and  character.  It  does  not  Involve  an  asser- 
tion of  the  truth  of  preliminary  or  collateral 
matters  recited  in  the  instrument.  Whatev- 
er may  be  the  effect  of  such  recitals  as  evi- 
dence, they  cannot  serve  as  allegations  In 
pleading."  In  other  words,  the  recitals  in 
the  exhibit  annexed  to  the  pleadings  cannot 
take  the  place  of,  and  be  substituted  for,  the 
allegations  required  by  the  statute  to  be  al- 
leged in  the  complaint.  "The  use  and  pur- 
pose of  an  exhibit  is  to  set  forth  in  detail 
that  which  is  alleged  In  more  general  terms, 
or  to  embody  in  the  record  such  facts  as  will. 
In  legal  effect,  amount  to  the  facts  as  al- 
leged in  the  complaint,  or  to  aid  the  allega- 
tions in  fixing  more  accurately  and  definitely 
their  import;  but  not  to  supply  the  omission 
of  allegations  necessary  to  present  a  good 
cause  of  action."  4  Knc.  PI.  &  Prac.  p.  610. 
I  am  aware  of  some  decisions  tending  to  sus- 
tain the  view  adopted  by  the  court,  but  I  do 
not  think  such  a  practice  a  proper  one  to  be 
followed  and  adopted  in  this  state  to  the  ex- 
tent Indicated  in  the  opinion  of  the  court. 
Los  Angeles  v.  Slgnoret,  50  Cal.  299;  Lam- 
bert V.  Haskell,  80  Cal.  613,  22  Pac.  327;  John- 
son V.  Insurance  Co.  (Wyo.)  6  Pac.  729;  In- 
surance Co.  V.  Kahn  (Wyo.)  34  Pac.  895; 
Larimore  v.  Wells,  29  Ohio  St.  13;  Bayless 
V.  Price  (Ind.  Sup.)  31  N.  B.  88;  Brooks  v. 
Paddock,  6  Colo.  30;  MotrlU  v.  Trust  Co.,  46 
Mo.  App.  243;  State  v.  Samuels,  28  Mo.  App. 
649;   Hart  t.  Tolman,  1  Gilman,  1;   C.  Ault- 


man  &  Co.  v.  Sigllnger  (N.  D.)  50  N.  W.  911; 
Guadulupe  Co.  v.  Johnston  (Tex.  Civ.  App.) 
20  S.  W.  833;  Railroad  Co.  v.  Parks,  32  Ark. 
131;  Gage  v.  Lewis,  68  111.  618;  Oh  Chow  v. 
Hallett,  Fed.  Cas.  No.  10,469;  Fitch  v.  Cor- 
nell, Id.  4,834;  4  Enc.  PI.  &  Prac.  610;  Miles 
V.  Mays  (Tex.  App.)  16  S.  W.  540;  HUl  v. 
Barrett,  14  B.  Mon.  33. 

On  Petition  for  Rehearing. 

(Nov.  11,  1806.) 

BAKTCH,  J.  In  this  case  the  point  is  now 
made  In  the  appellant's  petition  for  a  rehear- 
ing on  the  question  of  proof  of  loss  that  the 
appellant  company  did  not  disclaim  liability 
under  the  policy,  and  refuse  payment,  until 
after  the  time  within  which  proof  of  loss 
should  have  been  furnished  under  the  con- 
tract. Even  if  this  position  be  correct,  it  can- 
not avail  the  appellant,  because  it. Is  alleged 
in  the  complaint  that  between  the  15th  and 
25th  of  December,  1805,  proof  of  loss  was 
furnished.  This  was  within  the  time  required 
by  the  terms  of  the  policy,  and  we  think  the 
allegation,  as  made  in  the  complaint,  was  suf- 
ficient for  the  purposes  of  a  general  demur- 
rer.   The  petition  for  a  rehearing  Is  denied. 

ZANE,  C.  J.,  concurs. 

MINER,  J.  I  am  of  the  opinion  that  a  re- 
hearing ought  to  be  granted,  based  upon  the 
errors  assigned  in  the  record. 


(14  UUb,  286) 

CULMER  V.  CLIFT  et  aL 

(Supreme  Court  of  Utah.    Nov.  9,  1896.) 

Mechanics'  Liens— Tims  for  Fimno  — Pesckip- 

TioN—AssioxMEKT— Action  to  E.nfohck — ViRi- 

A.NCE— Damages-  Objections  to  Kvidence. 

1.  Defendant  Clift  entered  into  a  contract 
with  Nink  and  others  for  the  construction  of  a 
certain  building.  Plaintiff  and  others  furnished 
uiaterials  for  said  building,  and  assignments  of 
the  claims  arising  under  the  mechanics'  liens 
were  made  by  the  others  to  plaintiff,  who 
brought  this  suit  to  foreclose  them.  Clift  filed 
an  answer,  in  which  he  set  up  payment  of  $19,- 
082,  to  the  contractor  Nlnk,  the  full  contract 
price  except  $2,727,  which  he  held  for  tlie  bene- 
fit of  the  contractor,  subcontractors,  and  mate- 
rial men,  as  they  might  prove  their  right  there- 
to. This  answer  was  filed  September,  1891; 
and  on  May  19,  1894,  defendant  Clift  filed  an 
amended  supplemental  answer,  claimiug  that  the 
contract  had  not  been  completed  as  agreed,  and 
claimed  damages  in  the  sum  of  $5,370,  but  did 
not  waive  or  change  any  part  of  the  original  an- 
swer. Judgment  and  sale  of  the  property  were 
ordered  to  satisfy  the  several  mechanics'  liens, 
which  were  assigned  to  plaintiff,  aggregating 
$2,108.25. 

2.  Where  the  allegations  of  the  complaint  state 
that  Culraer  Bros.,  nt  the  request  of  Clift  and 
his  architects  G.  &  K.,  furnished  materials,  and 
the  lien  filed  in  proof  states  that  the  material 
furnisliMl  was  in  pursuance  of  a  contract  made 
by  Culnier  Bros,  with  B.,  C.  &  K.,  and  N.,  who 
were  the  principal  contractors  employed  by  CUft, 
the  variance  is  not  such  as  to  mislead  the  ap- 
pellant, and  therefore  within  sections  3252,  3253, 
Comp.  Laws  1888,  and  section  l4,  p.  27,  Sess. 
Laws  1890. 
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3.  It  was  competent  for  the  different  parties 
baring  claims  for  material  to  assign  (under  sec- 
Uon  28,  c.  30.  p.  31,  Sess.  Laws  1890)  their 
claims  to  plaintiff,  for  the  purposes  of  this  suit. 

4.  The  court  properly  deducted  the  amount 
($1,100)  found  due  the  defendant  Clift  as  dam- 
ages, and  also  properly  added  interest  from  the 
time  of  the  date  of  the  several  liens;  that  being 
the  time  when  the  several  sums  should  have 
been  paid. 

5.  It  is  a  uniform  rule  that  general  exceptions 
to  the  admisHion  of  evidence  are  unavailable  to 
parties  making  them,  either  on  motion  for  new 
trial  or  appeal.  The  particular  grounds  of  the 
objections  must  be  stated,  so  that  the  trial  court 
may  understand  the  nature  of  the  objection  be- 
fore passing  upon  it. 

6.  It  was  not  necessary  to  file  liens  before  the 
completion  of  the  contract,  and  the  law  was  com- 
plied with  if  filed  within  40  days  after  the  mate- 
rials wore  furnished  and  labor  perfonned.  Mor- 
rison V.  Carey-Lombard  Co.,  33  Fac.  238,  9  Utah, 
70;  Lumber  Co.  v.  Partridge,  37  Pac.  572,  10 
Utah.  322,  construing  the  lien  law  of  1890. 

7.  The  fact  that  the  liens  do  not  cover  all  the 
premises  owned  by  Clift,  upon  which  the  build- 
ings were  'erected,  does  not  affect  the  validity  of 
the  liens  filed. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Salt  Lake  coun- 
ty; S.  A.  Merrltt,  Judge. 

Action  by  George  F.  Culmer  against  Fran- 
cis _D.  Clift  and  others.  From  a  Judgment 
for'  plaintiff,  defendant  Clift  appeals.  Af- 
firmed. 

Brown,  Henderson  &  King,  for  appellant. 
Sutherland  &  Murphy  and  Andrew  Howat, 
for  respondent 

AHNER,  J.  In  1890,  defendant  Clift  enter- 
ed. Into  a  contract  with  defendant  NInk  to 
furnish  material  and  labor  to  rebuild  the 
Gladstone  Building,  In  Salt  Lake  City,  un- 
der plans  prepared  by  Carrol  &  Kern,  his 
architects,  and  under  their  supervision.  As  the 
work  progressed,  changes  were  made  in  the 
plans,  and  additional  contracts  entered  Into. 
G.  F.  Culmer  &  Bros.,  the  E.  C.  Colfln  Hard- 
ware Company,  Fred  W.  Gray,  as  material 
men  and  subcontractors,  assigned  their  claims 
arising  from  mechanics'  liens  to  the  plaintiff, 
who  brought  suit  to  foreclose  the  same.  F. 
D.  Clift,  the  owner  of  the  building,  A.  Nink, 
the  principal  contractor,  Carrol  &  Kern,  and 
A.  Braun,  subcontractors,  being  all  the  par- 
ties In  Interest,  were  made  defendants,  and 
all  made  default  except  Clift,  the  appellant, 
who  answered.  All  the  parties  were  before 
the  court  as  witnesses.  The  defendant  Clift 
took  possession  of  the  building  after  its  com- 
pletion. In  December,  1800.  This  suit  was 
commenced  to  foreclose  the  Hens,  May  5, 
1891.  In  September,  1891,  CUft  filed  an  an- 
swer, alleging  that,  before  notice  of  any  lien 
or  claim,  he  had  paid  the  contractor  Nink 
$19,082.27,  the  full  contract  price,  except 
$2,727,  which  sum  he  then  held  for  the  bene- 
fit of  the  contractors,  subcontractors,  and 
material  men,  as  they  may  prove  their  right 
thereto,  which  sum  he  was  ready  to  pay  over, 
as  may  be  adjudged  by  the  court.  On  May 
19,  1894,  defendant  Clift  filed  bis  amended 
supplemental  answer,  claiming  that  the  con- 


tract had  not  been  completed  as  agreed,  and 
that  he  bad  lost  rents,  and  was  damaged 
thereby  In  the  sum  of  $5,370,  which  he  de- 
sired to  be  offset  as  against  the  claims  set 
up  In  the  complaint,  but  did  not  waive  or 
change  any  part  of  the  original  answer. 
The  principal  question  In  which  the  appel-. 
lant  was  Interested  on  the  hearing  In  the 
court  below  was  as  to  the  amount  of  dam- 
ages he  was  entitled  to  withhold  as  against 
Nink,  the  principal  contractor.  No  personal 
decree  was  rendered  against  the  defendant 
CUft,  but  findings  were  made,  and  Judgment 
and  sale  of  the  property  were  ordered  to  satis- 
fy these  several  mechanics'  liens,  which  were 
assigned  to  the  plaintiff,  aggregating  $2,108.- 
25,  including  Interest.  From  this  judgment, 
defendant  Clift  appealed  to  this  court,  in 
July,  1895. 

The  appellant's  first  contention  Is  that  there 
Is  a  variance  between  the  complaint  and  the 
proof  as  to  the  claim  of  Culmer  Bros.  The 
allegation  In  the  complaint  is  that  Culmer 
Bros.,  at  the  request  of  Clift  and  bis  archi- 
tects, Carrol  &  Kern,  furnished  material, 
etc.  The  lien  filed  and  in  proof  states  that 
the  material  furnished  and  labor  performed 
were  in  pursuance  of  a  contract  made  by 
Culmer  Bros,  with  Braun,  Carrol  &  Kem, 
and  A.  Nink,  who  were  the  principal  contract- 
ors employed  by  defendant  Clift  to  con- 
struct the  building.  Certain  proof  was  offer- 
ed which  tended  to  connect  the  defendant 
with  the  several  contracts  upon  which  liens 
were  filed. 

Section  3252,  (3omp.  Laws  Utah  1888,  pro- 
vides that  "no  variance  between  the  allega- 
tions in  a  pleading  and  the  proof  is  to  be 
deemed  material,  unless  it  has  actually  mis- 
led the  adverse  party  to  his  prejudice  In 
maintaining  his  action  or  defense  upon  the 
merits."  Section  3253,  Id.,  provides  that, 
"where  the  variance  is  not  material  as  pro- 
vided in  the  last  section,  the  court  may  di- 
rect the  fact  to  be  found  according  to  the  evi- 
dence, or  may  order  an  immediate  amendment 
without  costs."  Section  14,  p.  27,  Laws  1890, 
provides  that  "any  Informality  In  any  such 
statement  that  shall  not  tend  to  mislead, 
shall  not  affect  the  validity  thereof.  No  In- 
correct estimate  In  any  such  statement  of  the 
amount  due  or  to  become  due,  or  of  any 
probable  value,  shall  affect  the  validity  of 
any  such  statement,  unless  such  incorrect 
estimate  be  made  in  bad  faith.    •    •    •" 

The  court  found  the  facts  according  to  the 
evidence,  and  it  does  not  appear  that  the  de- 
fendant was  misled  by  the  variance  to  bis 
prejudice.  He  admitted  in  his  answer  that 
the  sum  of  $2,727  was  still  In  his  bands,  be- 
longing '  to  the  contractors,  subcontractors, 
and  material  men,  which  be  was  willing  to 
pay  as  directed  by  the  court.  There  was  a 
variance,  however,  between  the  allegations 
in  the  complaint  and  the  proof,  but  not  Id  its 
general  scope  and  meaning,  as  shown  by  the 
pleading  and  proofs.  Under  the  circumstances 
shown  in  this  case,  we  do  not  consider  the  va- 
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riance  pointed  out  by  tbe  appellant  between 
tbe  allegations  and  proof  so  material  and 
Important  that  It  misled  the  defendant  to  his 
prejudice  in  maintaining  his  defense  upon 
the  merits.  Holman  v.  Pleasant  Grove  City, 
8  Utah,  78,  30  Pac.  72. 

It  is  also  contended  that  tbe  several  as- 
signments of  mechanics'  liens  were  made  to 
tbe  plaintiff  for  the  purpose  of  bringing  suit, 
and  that  such  assignments  were,  improperly 
admitted  in  evidence.  Section  28,  c.  30,  p. 
31,  Sess.  Laws  1890,  expressly  authorizes 
such  assignments,  and  provides  that  the  pur- 
pose of  enforcement  of  any  mechanics'  liens 
by  action  under  this  act  shall  be  a  suf&cient 
consideration  as  to  all  other  parties  for  tbe 
purpose  of  such  action.  Such  assignments 
have  been  held  good,  under  section  3160, 
Comp.  Laws  1888.  Wines  v.  R^lway  Co.,  9 
Utah,  228,  33  Pac.  1042;  Pom.  Rem.  &  Rem. 
Rights  (2d  Ed.)  $  132;  O'Connor  v.  Irvine, 
74  Gal.  435,  16  Pac.  236. 

The  court  found,  upon  conflicting  evidence, 
that  the  damages  set  up  by  Clift  in  his 
amended  answer  did  not  amount  to  exceed 
the  sum  of  $1,100,  and  allowed  that  sum  as 
damages  to  Mr.  Clift,  and  fixed  the  amount 
of  tbe  several  liens  at  $1,653.45,  with  inter- 
est thereon  from  the  date  of  the  several 
liens.  Tbe  testimony  upon  this  subject  was 
conflicting.  The  sum  found  as 'damages  is 
supported  by  tbe  testimony,  and  we  see  no 
good  reason  for  disturbing  the  findings.  The 
Judgment  simply  covered  tbe  amount  of  the 
liens,  and  falls  within  the  sum  still  remain- 
ing in  the  hands  of  the  defendant  Clift,  after 
deducting  the  $1,100  damages  allowed  him. 
The  interest  was  properly  added  from  the 
time  of  the  date  of  the  several  liens,  that  be- 
ing the  time  when  the  several  sums  should 
have  been  paid. 

We  think  the  description  of  the  property 
set  up  In  Culmer  Bros.'  and  Cray's  intention 
to  hold  a  lien,  taken  in  connection  with  the 
testimony  upon  that  subject.  Is  sufficient, 
and  could  not  have  misled  or  prejudiced  the 
defendant. 

The  verification  of  Mr.  Gray's  lien  by  P. 
L.  Williams,  in  behalf  of  and  as  attorney  for 
Mr.  Gray,  was  sufficient.  Section  10,  p.  26, 
Sess.  Laws  1890,  provides  that  the  abstract 
of  indebtedness  shall  be  verified  by  the  claim- 
ant, or  by  some  other  person  in  bis  behalf. 

The  record  shows  that  P.  L.  Williams  was 
called,  and  testified  that  be  received  a  let- 
ter or  telegram  from  Mr.  Gray,  authorizing 
him  to  assign  the  Gray  lien  to  plaintiff,  and 
he  assigned  the  same  accordingly;  such  In- 
structions were  received  in  answer  to  a  let- 
ter written  by  witness  to  Gray,  In  which  wit- 
ness was  authorized  to  make  the  assignment 
suggested  in  his  letter;  that  he  bad  searched 
for  tbe  instructions  In  his  office,  where  such 
matters  were  kept,  but  the  same  could  not 
be  found.  Thereupon  the  following  question 
was  asked  witness,  and  objection  made  there- 
to: "Q.  To  whonj  was  the  assignment  to  be 
made,  as  suggested  in  your  letter}    (Ques- 


tion objected  to.  Objection  overruled,  and 
exception  taken.)  A.  To  G.  F.  Culmer." 
This  ruling  of  the  court  Is  assigned  as  error. 
The  objection  did  not  point  out  the  ground 
upon  which  it  was  made,  and  therefore  does 
not  merit  consideration.  The  point  of  the 
objection  should  have  been  particularly  stat- 
ed, in  order  to  entitle  it  to  consideration. 
This  is  the  uniform  rule.  General  objections 
to  the  admission  of  evidence  are  unavailable 
to  the  party  making  them,  either  on  motion 
for  new  trial  or  appeal.  The  particular 
grounds  of  the  objection  must  be  stated,  so 
that  the  trial  court  may  understand  tlie  na- 
ture of  tbe  objection  before  passing  upon  It. 
Kller  V.  Kimbal,  10  Col.  268;  Frier  v.  Jack- 
son, 8  Johns.  496;  Camden  v.  Doremus,  3 
How.  515;  1  Greenl.  Ev.  §  421;  State  v.  Moore, 
(Mo.  Sup.)  22  S.  W.  1080;  Railway  Co.  v.  Hen- 
son.  7  C.  C.  A.  349,  58  Fed.  531;  Crocker  v. 
Carpenter  (Cal.)  33  Pac.  271;  U.  S.  v.  Mc- 
Masters,  4  Wall.  680;  Curry  v.  Bratney,  29 
Ind.  195. 

Tbe  appellant  contends  that  none  of  the 
liens  were  filed  until  after  the  completion  of 
the  contract,  and  therefore  they  did  not  at- 
tach. This  contention  Is  answered  by  sections 
10,  11,  c.  30,  Sess.  Laws  1890,  and  by  the  con- 
struction of  the  lien  law  by  this  court  In  the 
cases  of  Morrison  v.  Carey-Lombard  Co.,  9 
Utah,  70,  33  Pac.  238,  and  Lumber  Co.  v. 
Partridge,  10  Utah,  322,  37  Pac.  572,  to  which 
reference  may  be  had.  The  liens  were  filed 
within  40  days  after  the  materials  were  fur- 
nished and  labor  performed. 

The  fact  that  the  Hens  do  not  cover  all 
the  premises  owned  by  Mr.  Cllft,  upon  which 
the  building  was  erected,  does  not  affect  the 
validity  of  the  liens  filed.  Mr.  Clift  cannot 
be  injured  by  a  lien  that  does  not  cover  as 
much  of  his  property  as  it  might  have  cov- 
ered. The  land  and  bujlding  described  In 
the  decree  upon  which  tbe  Hen  Is  created  Is 
the  same  land  upon  which  materials  were 
furnished  and  labor  performed  by  the  sev- 
eral lienholders. 

Other  matters  are  dbcnssed  by  counsel, 
but  we  do  not  consider  them  of  sufficient  im- 
portance for  further  consideration.  We  find 
no  reversible  error  in  the  record.  The  judg- 
ment and  decree  of  the  court  below  are  af- 
firmed, with  costs. 

ZANB,  C.  J.,  and  BARTCH,  J.,  concur. 


(14  VUb,  268) 
PEOPLE  V.  BURTLESEN. 
(Supreme  Court  of  Utah.,    Oct.  23,  1896.) 

Statutes —  Repeal —  NuigAKCB  —  Intent  —  Hakw- 
I.B88  Erkor. 
1.  Comp.  Laws  Utah  1888,  §  4566,  which  de- 
fines a  public  nuisance,  and  denouuces  tbe  annoy- 
ing, injuring,  or  endangering  the  comfort,  health, 
repose,  or  safety  of  t&ee  or  more  persons  as  a 
public  nuisance,  was  not  impliedly  repealed  by 
sections  4,  5,  c.  <!3,  Sess.  Laws  1802.  amending 
section  2204,  Comp.  Laws  Utah  18S8,  relating 
to  "Ijofouling  waters,"  since  section  4500  relates 
to  and  was  intended  to  denounce  and  punish  pub- 
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<!<;  nnlsances  tn  geneml,  and  to  applicable  when- 
rrer  a  nuisance  affects  three  or  more  persons, 
while  sections  4,  5,  of  the  act  of  1892  relate  only 
to,  and  were  intended  to  denonnce  and  punish,  the 
befouling  of  waters  of  any  stream  used  for  do- 
mestic purposes  by  the  innabitants  of  any  cit7> 
town,  or  Tillage,  and  leave  wholly  unprotected  all 
persons  who  are  not  such  inhabitants,  and  since 
an  act  which  might  constitute  a  nuisance  under 
the  former  law  might  not  constitute  an  offense 
under  the  latter. 

2.  Where  two  statutes  do  not  relate  to  the 
same  subject,  and  are  not  enacted  for  the  same 
purpose,  tbey  are  not  repugnant  to  each  other. 

3.  A  witness  who  was  not  an  expert  was  per- 
mitted to  state  his  opinion  as  to  a  certain  sub- 
ject, calling  for  expert  testimony,  but  upon 'cross- 
examination  modified  his  statement  by  limiting 
it  to  rlie  facta  of  the  case,  and  as  the  facta  in  all 
probftbility  would  have  produced  the  same  effect 
upon  the  jury,  and  the  evidence  outside  of  the 
objectionable  statement  was  ample  to  warrant 
the  jury  in  returning  a  verdict  agamst  the  defend- 
ant, hM,  that  while  it  was  improper  for  the  wit- 
ness to  state  his  opinion,  it  was  not,  under  the 
circumstances,  prejudicial  error. 

4.  Where  a  party  so  uses  his  property  as  to  an- 
noy, injure,  or  endanger  the  comfort,  repose, 
health,  or  safety  of  three  or  more  persons,  his 
acts  are  unlawful,  and  he  is  liable  to  prosecution 
under  section  45G6,  Conip.  Laws  Utah  1888, 
even  though  he  may  be  in  pursuit  of  a  lawful 
btisincsa,  and  condncting  it  m  a  reasonable  and 
careful  manner. 

5.  In  determining  the  qnestioa  of  a  nuisance 
under  the  statute,  the  motive  or  Intent  with 
which  the  act  complained  of  was  committed  can- 
not be  considered. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  First  district;  W. 
H.  King,  Judge. 

Andreas  Burtlesen  was  convicted  of  having 
committed  a  public  nuisance,  and  appeals. 
Affirmed. 

Samuel  A.  King,  for  appellant  A.  C.  Bish- 
op, Atty.  Gen.  (Benner  X.  Smith,  of  counsel), 
for  the  People. 

BABTCH,  J.  This  Is  a  criminal  prosecn- 
tlon  under  section  45C6,  Comp.  Laws  Utah 
1888,  and  the  defeitdant  was  charged  with 
having  committed  a  public  nuisance  by  un- 
lawfully and  willfully  driving,  herding,  and 
keeping  about  2,000  sheep  In  and  upon  a 
small  stream,  the  v*ater  of  which  was  used 
for  culinary  and  domestic  purposes  by  the  In- 
babitants  of  the  town  of  Annabella,  In  Sevier 
county,  Utah,  and  by  rendering  the  said  water 
Impure,  and  thereby  endangering  the  comfort 
and  health  of  three  persons,  named  In  the 
complaint,  and  divers  other  persons,  resi- 
dents of  said  town,  and  using  the  water  for 
said  purposes.  Upon  conviction,  and  sentence 
to  pay  a  fine  and  costs,  the  defendant  appeal- 
ed to  this  court. 

The  statute  above  referred  to,  so  far  as  ma- 
terial to  this  decision,  reads  as  follows:  "A 
public  nuisance  Is  a  crime  against  the  order 
and  economy  of  the  territory,  and  consists  in 
unlawfully  doing  any  act,  or  omitting  to  per- 
form any  duty,  which  act  or  omission,  either: 
(1)  Annoys,  injures  or  endangers  the  comfort, 
health,  repose  or  safety  of  three  or  more  per- 
sons," etc.  Counsel  for  the  appellant  con- 
tends that  this  section  is  In  conflict  with  sec- 
tions 4,  5,  c.  63,  Sess.  Laws  1882,  and  Is  re- 


pealed to  the  extent  of  such  conflict,  and  that 
the  court  erred   in  refusing  to   instruct  the 
Jurj,  at  the  close  of  the  prosecution's  testi- 
mony, to  return  a  verdict  in  favor  of  the  de- 
fendant, there  being  no  evidence  nor  any 
claim  that  he  had  violated  any  provisions  of 
the  act  of  1802.    If  this  contention  be  cor- 
rect, then  the  former  law  is  repealed  by  tbe 
later,  and  this  by  implication,  because  there 
are  no  words  of  repeal  in  the  act.    An  im- 
plied repeal  will  not  result  unless  tbe  neces- 
sary operation  and  tf  ect  of  tbe  new  law  can- 
not be  harmonized  with  tbe  necessary  opera- 
tion and  effect  of  the  old,  or  unless  It  is  clear 
that  the  legislature  Intended  the  new  law  to 
be  a  substitute  for  the  old;  but  such  intentlOD 
will  not  be  presumed.    It  must  appear  from 
the  context.    So,  In  case  of  repugnancy,  which 
renders  the  statutes  Irreconcilable,  the  former 
in  point  of  time  will  be  repealed  only  to  tbe 
extent  of  such  repugnancy.    Sections  4  and  5 
of  the  act  of  1892,  which.  It  Is  insisted,  repeal 
the  statute  under  which  this  prosecution  was 
instituted,  amend  section  22C4,  Comp.  Laws 
Utah   1888,   relating   to   "befouling    waters," 
and   were   enacted   as   subdivisions    thereto. 
Under  section  4,  it  Is  made  tmlawful  "to  dip 
or  wash  sheep  in  any  stream,  or  to  construct 
or  maintain  or  use  any  pool  or  dipping  vat  for 
dipping  or  washing  sheep  In  such  close  prox- 
imity to  any  stream  used  by  the  Inhabitants 
of  any  city,  town  or  village,  for  domestic  pur- 
poses, or  to  construct  or  maintain  any  corral, 
yard  or  vat,  to  be  used  for  the  puriwse  of 
shearing  or  dipping  sheep,  within  seven  milest 
of  any  city,  town  or  village,  where  the  refuse 
or  filth  from  said  corral  or  yard  would  nat- 
urally find  its  way  into  any  stream  of  vratei 
used  by  the  inhabitants  of  any  city,  town, 
or  vUlage,  for  domestic  purposes."     Under 
section  6  it  is  made  tmlawful  "to  establish  and 
maintain  any  corral,  camp  or  bedding  place 
for  the  purpose  of  herding,  holding  or  keep- 
ing any  cattle,  horses  or  sheep,  within  seven 
miles  of  any  city,  town  or  village,  where  the 
refuse  or  filth  from  said  corral,  camp  or  bed- 
ding place,  will  naturally  find   its   way  Into 
any  stream  of  water  used  by  tbe  inhabitants  of 
any  city,  town  or  vUlage  for  domestic  pur- 
poses."   It  will  be  noticed  that  section  4  is 
limited  to  sheep,  and  denounces  and  forbids 
the  washing,  dipping,  or  shearing  of  them,  anrt 
maintaining  any  corral  for  that  purpose,  alotxs 
a  stream  at  any  point  within  seven  miles  of 
any  city,  town,  or  village,  where  the  refuse 
will  naturally  find  its  way  into  the   stream, 
the  waters  of  which  are  being  used  for  do- 
mestic purposes  by  the  inhabitants  of   sacb 
town,  city,  or  village.     The  same    may    l>e 
said  of  section  6,  except  that  its  operation    Is 
not  limited  to  sheep  alone,  but  iucliidt-^  cattle 
and  horses.    It  will  further  be  noticed  ttint 
both  of  these  sections  apply  only  to   the    In- 
habitants of  cities,  towns,  and  villages,  artil 
leave  wholly  unprotected  all  persons  who   «j^ 
not  such  inhabitants,  but  live  in  the  more  iso- 
lated portions  of  the  state,  and  even  the  verv 
acts  prohibited  may,  for  aught  that  appears 
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In  the  prorlxlons  of  the  sections,  be  committed 
with  Impunity  without  the  aeyen-mlle  limit,  no 
matter  how  great  the  nuisance  may  be  which 
Is  thereby  created.  How  can  It  be  contended 
that  an  act  with  such  limitations  can  repeal 
by  Implication  a  law  general  in  Its  nature? 
Section  4i566  relates  to  public  nuisances  In  gen- 
eral, and  is  applicable  whenever  a  nuisance 
affects  three  or  more  persons.  The  act  of 
1892  relates  to  the  befouling  of  waters  of  any 
stream  used  for  domestic  purposes  by  the  in- 
habitants of  any  city,  town,  or  village.  While 
an  act  which  would  constitute  an  offense  un- 
der the  later  law  might  be  a  nuisance,  still  an 
act  which  might  constitute  a  nuisance  under 
the  former  law  might  not,  and  doubtless.  In 
most  cases,  would  not,  constitute  an  offense 
under  the  later.  It  is  quite  clear  that  the  act 
of  1892  was  not  intended  as  a  substitute  for 
section  456A,  and  two  statutes  are  not  repug- 
nant to  each  other  unless  they  relate  to  the  same 
subject,  and  are  enacted  for  the  same  pur- 
pose, which  Is  not  the  case  here.  This  ques- 
tion of  a  repeal  by  Implication  was  consider- 
ed In  Ex  parte  Oannett,  11  Utah,  283,  30  Pac. 
496,  where  the  late  territorial  supreme  court 
entertained  similar  views.  We  conclude  that 
the  act  of  1892  is  not  in  conflict  with,  and  did 
not  repeal,  section  4566,  and  that  this  prosecu- 
tion was  properly  instituted  under  that  sec- 
tion. 

Counsel  for  the  appellant  further  insists 
that  the  court  erred  in  permitting  the  witness 
Clark,  after  testifying  that  the  water  was 
filthy  and  impure,  because  of  the  sheep  be- 
ing driven  across  it,  and  allowed  to  water  at 
the  stream,  to  state  that  he  knew  the  water 
was  impure,  because  his  little  girl  drank 
some  of  it,  and  it  made  her  very  sick,  caus- 
ing her  to  vomit,  and  be  sick  at  the  stomach. 
This  was  afterwards,  on  cross-examination, 
modified,  by  the  witness  stating  that  he  was 
not  sure  that  the  drinking  of  the  water  caus- 
ed the  little  girl  to  be  sick,  but  that  shortly 
after  drinking  it  she  complained  of  being 
sick.  We  do  not  think  it  was  proper  for  the 
witness  to  state  his  opinion,  because  he  was 
not  an  exi>ert,  but  it  was  competent  for  him 
to  state  the  facts  connected  with  the  occur- 
rence, and  as  those  facts  would  In  all  prob- 
ability have  produced  the  same  effect  upon 
the  Jury  as  the  objectionable  statement,  and 
as  the  evidence,  outside  of  such  statement, 
was  ample  to  show  that  the  water  had  been 
rendered  Impure  by  the  sheep,  and  to  war- 
rant the  jury  in  returning  a  verdict  against 
the  defendant,  we  are  of  the  opinion  that  its 
admission  was  not  prejudicial  error. 

It  is  also  contended  that  the  court  erred 
In  not  permitting  the  defendant  to  prove  that 
at  the  time  of  the  doing  of  the  acts  com- 
plained of  he  was  on  his  way  to  the  shearing 
pens  in  that  vicinity,  and  on  the  usual  route 
to  the  summer  range;  that  the  shearing  pens 
were  occupied,  and  that  this  compelled  him 
to  remain  there  three  or  four  days,  and  await 


his  turn  to  shear  the  sheep.  It  appears  that 
this  evidence  was  offered-  to  show  that  on 
the  occasion  in  question  the  defendant  was  In 
pursuit  of  a  lawful  business,  and  was  han- 
dling his  property  with  usual  and  ordinary 
care,  and  not  In  an  unreasonable  and  unwar- 
rantable manner.  This,  however,  was  not 
the  point  at  issue.  The  only  question  to  be 
determined  was  whether  or  not  a  nuisance 
had  been  committed,  and  in  determining  this 
question  the  motive  or  intent  with  which  the 
defendant  did  the  act  complained  of  could 
not  be  considered.  If  his  acts  created  a  nui- 
sance, It  Is  Immaterial  how  Innocent  the  In- 
tent was,  or  how  cautiously  and  reasonably 
the  business  was  conducted,  or  whether  the 
business  was  lawful.  These  elements  do 
not  enter  into  the  question  of  nuisance,  and 
to  allow  them  to  be  considered  In  such  a 
case  would  be  to  unwarrantably  limit  the  op- 
eration of  the  maxim,  "Sic  utere  tuo  ut  allen- 
um  non  tedas."  Therefore  any  evidence  of- 
fered for  the  purpose  of  showing  that  these 
elements  existed  was  Inadmissible,  and  prop- 
erly ruled  out,  because  immaterial.  If  the 
defendant  so  used  his  property  as  to  annoy, 
Injure,  or  endanger  the  comfort,  repose, 
health,  or  safety  of  three  or  more  persons, 
then  his  acts  were  unlawful,  and  he  was 
guilty  of  the  charge  preferred  against  him, 
under  the  statute,  even  though  he  was  in 
the  pursuit  of  a  lawful  business,  and  con- 
ducting it  in  a  reasonable  and  careful  man- 
ner. Every  person  must  so  use  his  own  prop- 
erty as  not  to  Injure  that  of  his  neighbor,  and 
therefore  If,  as  In  the  case  at  bar,  a  per- 
son uses  his  own  property  In  such  a  way  as 
to  cause  an  Injury  to  another,  he  is  liable. 
Sir  WiUiam  Blackstone,  In  his  Commentaries 
on  the  Laws  of  England  (3  Bl.  Comm.  c.  13), 
said:  "If  one  erects  a  smelting  house  for  lead 
so  near  the  land  of  another  that  the  vapour 
and  smoke  kill  his  corn  and  grass,  and  dam- 
age his  cattle  therein,  this  is  held  to  be  a 
nuisance.  And  by  consequence  it  follows, 
that  if  one  does  any  other  act,  in  itself  law- 
ful, which,  yet  being  done  in  that  place  nec- 
essarily tends  to  the  damage  of  another's 
property,  it  is  a  nuisance;  for  It  is  Incum- 
bent on  him  to  find  some  other  place  to  do 
the  act,  where  it  will  be  less  oflTensive."  16 
Am.  &  Eng.  Enc.  Law,  930;  Frost  v.  Phos- 
phate Co.,  42  S.  C.  402,  20  S.  E.  280;  Moses 
V.  State,  58  Ind.  185;  Fertilizer  Co.  v.  Ma- 
lone,  73  Md.  268,  20  Atl.  900;  Seacord  v.  Peo- 
ple, 121  111.  623,  13  N.  B.  194.  Having  de- 
termined that  the  evidence  offered  was  inad- 
missible, and  that  its  rejection  was  proper, 
It  becomes  unnecessary  to  discuss  the  ques- 
tions raised  by  the  defendant's  requests'  to 
charge,  which  were  based  on  the  same  theory 
of  the  law.  We  are  of  the  opinion  that  there 
is  no  reversible  error  In  the  record.  The 
Judgment  is  afl^med. 

ZANE,  C.  J.,  and  MINER,  J.,  concur. 


Digitized  by 


Google 


90 


47  PAOinO  RBPORTEB. 


(Utab. 


<M  UUh,  321) 

HENNEFER  t.  HATS.     BUNCB  t.  SAME. 

McLaughlin  t.  same,  camp- 
bell  T.  same. 

(Sapreme  Court  of  Utah.     Dec.  10,  1896.) 

PLBAUma  AND    PbOOP— FlNDINOS— WiTNMS— 

Tbinsactiona  with  Dbcsdbnt. 

1.  It  is  error  to  grant  a  decree  quieting  plain- 
tiff's title  on  proof  of  facts  showing  a  right  to  spe- 
cific performance  simply. 

2.  Unless  the  findings  embrace  all  the  facts  es- 
sential to  the  cause  of  action  set  up  in  the  com- 
plaint, a  decree  for  the  plaintiff  based  thereon  is 
erroneous. 

3.  A  party  to  an  action  to  establish  his  interest 
in  the  estate  of  a  deceased  person  cannot  testify, 
in  his  own  behalf,  to  any  conversation  or  trans- 
nction  equally  within  his  own  knowledge  and  the 
knowledge  of  the  person  since  deceased,  when  the 
apposite  par^  sues  or  defends  as  heir  of  such  de- 
ceased person. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Salt  Lake  coun- 
ly;   S.  A.  Merritt,  Judge. 

Actions  by  A.  H.  Heimefer,  Rebecca  A. 
LiUDCe,  Jamea  McLaughlin,  and  Celia  M. 
Campbell  against  Jennie  E.  Hays.  The  ac- 
Uons  were  tried  together.  From  decree  in 
(nvot  of  plaintiffs,  defendant  appeals.  Re- 
versed. 

S.  P.  Armstrong,  for  appellant  Loof- 
iiourotr  &  Kabn,  S.  W.  Darke,  and  James  M. 
Oenny,  for  respondents. 

ZANE,  C.  J.  These  four  cases  were  tried 
before  a  referee.  The  parties  stipulated  be- 
fore trial  that  tbey  should  be  beard  together, 
and  that  the  evidence  vtaken  should  be  re- 
ceived in  each,  so  far  as  competent,  relevant, 
and  material,  and  that  the  findings  of  fact 
and  conclusions  of  law  should  be  made  a  part 
of  the  record  in  each  case.  It  appears  from 
the  record  tbat  the  late  Abraham  Hays  was. 
In  the  year  1880,  the  owner  ot  a  part  of  lot  2 
In  block  6,  plat  B  of  Salt  Lake  City  survey, 
more  accurately  descrllied  in  the  record;  that 
be  died  on  the  14th  day  of  December  of  tbat 
year;  and  tbat  his  wife,  Sarah  Hays,  and 
five  grandchildren,  namely,  A.  H.  Hennefer, 
William  H.  Hennefer,  Rebecca  A.  Bunce,  and 
fcklward  E.  Hennefer, .  children  of  a  deceased 
daughter,  and  Jennie  E.  Hays,  defendant, 
(laughter  of  a  deceased  son,  survived  him; 
and  tbat  the  plaintiffs  McLaughlin  and 
Campbell  obtained  interests  In  the  land  from 
William  H.  Hennefer  and  Mrs.  Bunce.  The 
plaintiffs  A.  H.  Hennefer  and  Rebecca  A. 
Bunce  allege  in  tbelr  complaints  an  unwrit- 
ten, executory  contract,  between  Abraham 
Hays  and  the  four  grandchildren  first  above 
named,  and  possession  under  the  contract, 
and  valuable  improvements  and  performance 
on  their  part,  and  tbey  pray  the  court  to 
grant  them  specific  performance;  while  the 
plaintiffs  McLaughlin  and  Campbell  base 
their  cause  of  action  on  the  statute  of  limita- 
tions simply,  acquired,  as  alleged,  by  adverse 
possession  and  payment  of  taxes  for  seven 
years,  and  they  asked  the  court  to  quiet  their 
titles.    The  referee   found   the  existence   of 


the  verbal  contract  between  Abrabam  Bays 
and  the  four  grandchildren  first  named,  and 
possession  under  and  performance  of  It  od 
their  part.  As  to  tbe  allegations  in  the  com- 
plaint of  McLaughlin  and  Campbell,  of  pos- 
session and  payment  of  taxes  for  seven  years 
before  action  was  brought,  the  referee  found 
adverse  possession  for  about  three  years  and 
six  months,  and  made  no  finding  as  to  the 
payment  of  taxes.  But  be  states,  as  a  con- 
clusion of  law,  that  each  of  the  plaintiffs  is 
entitled  to  a  decree  quieting  his  title.  So  it 
appears  that  the  referee  found  tbe  existence 
of  the  facts  set  up  to  show  a  right  to  specific 
performance  In  the  complaints  of  Hennefer 
and  Bunce,  but  did  not  find  adverse  posses- 
sion and  payment  ot  t^xes,  alleged  in  tbe 
complaints  of  McLaughlin  and  Campbell,  to 
show  tbelr  right  to  have  tbeir  titles  quieted. 
The  referee  fotind  the  facts  stated  In  tbe  two 
first  complaints,  but  stated,  as  a  conclusion  of 
law,  that  all  the  plaintiffs  were  entitled  to 
decrees  according  to  the  prayer  of  the  two 
complaints  containing  the  facts  not  found. 
Upon  these  findings,  decrees  were  granted  In 
the  respective  cases,  quieting  the  titles  of  the 
respective  parties;  and  a  motion  for  a  new 
trial  in  each  case  having  been  denied,  and 
exceptions  taken,  the  defendant  appealed 
from  such  decrees  and  the  orders  overruling 
her  motions  for  a  new  trial,  and  assigns  said 
respective  orders  and  decrees  as  error. 

From  this  statement  it  is  apparent  that  tbe 
findings  were  not  responsive  and  applicable 
to  the  causes  of  action  alleged  in  the  com- 
plaints of  James  Mcl>augblin  and  Celia  M. 
Campbell,  and  that  the  conclusions  of  law 
and  the  decrees  were  not  responsive  to  tbe 
causes  of  action  alleged  in  the  complaints  of 
A.  H.  Hennefer  and  Rebecca  A.  Bunce,  and 
tbat  tbe  conclusions  of  law  did  not  follow 
from  tbe  facts  found.  We  therefore  bold 
that  the  court  below  erred  In  tbe  tmdings  of 
fact  as  to  tbe  cases  of  McLaughlin  and  Camp- 
bell, and  In  stating  its  conclusions  of  law,  and 
in  the  decrees  and  orders  overruling  defend- 
ant's motion  for  a  new  trial  in  tbe  respective 
cases. 

On  the  trial,  A.  H.  Hennefer,  a  plaintiff, 
and  one  of  the  parties  to  tbe  contract  with 
Abraham  Hays,  deceased,  of  which  tbe  court 
was  asked  to  decree  specific  performance 
against  the  defendant,  was  permitted  to  tes- 
tify, against  ber  objection.  Tbe  testimony 
consisted  of  statements  of  the  deceased,  which, 
with  the  promises  of  the  grandchildren  above 
named,  it  Is  claimed,  constituted  tbe  contract 
relied  on.  The  defendant  was  an  heir  and  a 
party,  and  the  statements  were  equally  with- 
in the  knowledge  of  the  witness,  who  waa 
also  a  party,  and  tbe  deceased  ancestor.  We 
are  of  the  opinion  that  this  testimony  was  In- 
admissible, under  section  1,  c.  31,  p.  26,  Laws 
Utah  1894,  which  declares  tbat  "a  party  to 
any  civil  action,  suit,  or  proceeding,  and  any 
person  directly  Interested  In  the  event  there- 
of, and  any  person  from,  through,  or  tmder 
whom  such  party  or  interested  person  derives 
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Ills  interest  or  title  or  any  part  tbereof,  when 
tbe  adverse  party  Id  such  action,  suit  or  pro- 
ceeding claims  or  opposes,  sues  or  defends 
as  gnardian  of  any  insane  or  incompetent 
person,  or  as  the  executor  or  administrator, 
heir,  legatee  or  devisee  of  any  deceased  per- 
son, or  as  guardian,  or  assignee  or  grantee, 
directly  or  remotely,  of  such  heir,  legatee  or 
devisee  as  to  any  statement  by,  or  transac- 
tion with,  such  deceased,  insane  or  incompe- 
tent person,  or  matter  of  fact  whatever,  which 
must  have  been  equally  within  the  knowl- 
edge of  both  -the  witness  and  such  Insane,  in- 
competent or  deceased  person,  umess  such 
witness  be  called  to  testify  thereto  by  such 
adverse  party,  so  claiming  or  opposing,  suing 
or  defending  in  such  action,  suit  or  proceed- 
ing." The  case  of  In  re  Atwood's  Estate  (de- 
cided by  this  court  at  the  last  term)  45  Pac. 
1036,  we  regard  as  decisive  of  this  point. 

For  the  reasons  stated,  the  orders  and  de- 
crees appealed  from  are  reversed,  and  the 
court  below  is  directed  to  grant  a  new  trial, 
and  to  give  the  respective  plaintiffs  leave  to 
amend  their  complaints. 

BARTCH  and  MINER,  JJ.,  concur. 


(14  Utah,  328) 

EMERY  COUNTY  v.  BURRESEN  et  al. 
(Supreme  Court  of  Utah.     Oct.  22,  1896.)   • 
execdtjos   against  a  counti  —  exemptions  — 
Manuamds— Audited  Claim, 

1.  K.  brought  suit  against  Emery  county  for 
services,  and  obtained  judgnient  before  a  justice 
of  the  peace,  and  afterwards  levied  execution  on 
property  of  the  county,  and  sold  it.  Emery  coun- 
ty then  commenced  suit  against  K.  and  the  sher- 
iff for  conversion  of  the  property.  Held,  that  a 
county  is  one  of  the  political  divisions  of  a  state, 
and  is  clothed  with  certain  political  power  of  gov- 
erament  of  its  local  affairs. 

2.  Section  3419,  Comp.  Laws  Utah  1888,  giv- 
ing a  party  in  whose  favor  judgment'  is  rendered 
a  right  to  execution;  and  suiHiivision  10  of  sec- 
tion 3429,  exempting  certain  classes  of  property 
from  execution  against  a  county, — cannot  m  ex- 
tended so  as  to  include  the  right  to  levy  an  exe- 
cution against  the  property  of  the  county,  state, 
or  municipal  organization,  in  the  absence  of  a 
statute  expressly  granting  such  right  in  express 
terms. 

3.  Under  .section  199,  p.  307,  Comp.  Laws 
Utah  1888,  a  judgment  against  a  county,  when 
duly  filed,  becomes  an  audited  claim  against  said 
county;  and  plaintiff,  in  case  of  failure  from 
lack  of  fmds  or  refusal  to  pay  the  same,  can  re- 
sort to  his  writ  of  mandamus. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Emery  county; 
Jacob  Johnson,  Judge. 

Action  by  Emery  county  against  P.  0.  Bur- 
resen  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    Reversed. 

W.  K.  Reid  and  Thurman  &  Wedgwood,  for 
appellant.  J.  W.  N.  Whitecotton,  for  re- 
spondents. 

MINER,  J.  Klllpack  commenced  suit  in 
the  Justice's  court  against  Emery  county  for 
$6.75,  claimed  to  be  due  blm  from  the  coun- 


ty for  fees  as  Justice  of  the  peace,  which 
claim  had  been  presented  and  disallowed  by 
the  county  court,  and  $25  attorney's  fees  for 
trying  the  case  against  the  county,  taxed  as 
costs.  Klllpack  recovered  Judgment,  which, 
together  with  costs,  amounted  to  $52.50.  Ex- 
ecution was  Issued  by  the  Justice  against  Em- 
ery county,  which  was  levied  by  Burresen, 
the  sheriff,  upon  property  of  the  county,  con- 
sisting of  scrapers,  plows,  estray  brands, 
etc.,  and  sold  tbe  same  to  satisfy  the  exe- 
cution. This  action  is  brought  by  Emery 
county  against  the  plaintiff  Klllpack,  who 
brought  the  action;  Burresen,  the  sheriff, 
who  took  the  property;  C.  P.  Anderson,  the 
Justice;  and  C.  E.  Kofford,  the  attorney,  who 
advised  the  suit, — for  conspiracy  and  unlaw- 
ful conversion  of  the  property  of  the  county, 
claiming  damages  of  $324.  Tbe  respondents 
Justify  upon  the  Judgment  and  execution  Is- 
sued by  the  Justice  of  the  peace.  The  re- 
spondents obtained  Judgment,  and  for  costs, 
in  the  district  court,  from  which  Judgment 
the  plaintiff  Emery  county  appeals. 

The  question  presented  is  whether  the 
property  of  Emery  county  Is  liable  to  be  lev- 
ied upon  and  sold  upon  execution,  in  satis- 
faction of  a  Judgment  obtained  against  Em- 
ery county,  one  of  the  political  divisions  of 
the  state.  It  appears  that  the  claim,  duly 
itemized,  was  presented  to  the  county  court 
for  allowance  before  stilt,  and  that  it  was 
whoUy  disallowed;  that,  after  Judgment,  a 
certified  copy  thereof  was  filed  with  the 
county  court.  The  respondents  base  their 
right  to  the  issuance,  levy,  and  sale  by  execu- 
tion upon  section  3419,  Comp.  Laws  Utah 
1888,  which  gives  a  party  in  whose  favor 
Judgment  is  rendered  a  right  to  a  writ  of  exe- 
cution for  Its  enforcement,  and  upon  sub- 
division 10,  I  3429,  Id.,  which  exempts  cer- 
tain specified  classes  of  property  belonging  to 
the  county,  not  included  in  the  execution  and 
sale,  from  execution.  The  nature,  objects, 
and  liabilities  of  political,  municipal,  or  pub- 
lic corporations,  like  a  county  in  a  state, 
stand  upon  a  different  ground  from  private 
corporations.  A  county  is  one  of  the  political 
divisions  of  the  state,  signifying  a  communi- 
ty, clothed  with  such  extensive  authority  and 
political  power  as  may  be  deemed  necessary 
by  the  superior  controlling  power  of  the  state 
for  the  proper  government  of  its  people  re- 
siding within  its  borders,  and  for  a  proper 
administration  of  its  local  affairs.  A  county 
can  raise  revenue  by  taxation,  make  public 
ImproveiOents,  and  defray  the  expenses  of 
the  same  by  taxation,  exercise  certain  speci- 
fied Judicial  powers,  and'  generally  act  with- 
in tbe  authorized  sphere  created  and  abridged 
by  tbe  statute  or  constitution  of  the  state. 
Ilie  power  of  taxation  furnishes  the  means 
by  which  it  may  pay  its  debts  and  meet  ob- 
ligations necessarily  Incurred  for  the  many 
purposes  of  its  existence  and  welfare.  The 
county  has  control  of  the  county  property  to 
be  used  and  disposed  of  to  promote  corporate 
purposes.    It  does  not  possess  property  liable 
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to  execution  In  the  same  sense  that  an  )n- 
dtvidnal  possesses  tt.  Levying  upon  and  sell- 
ing the  property  or  revenues  of  a  county, 
or  removing  it,  may  work  irreparable  injury, 
and  ruin  Its  inhabitants. 

We  are  unable  to  find,  nor  has  our  atten- 
tion been  called  to,  any  statute  in  this  state 
expressly  giving  authority  to  levy  an  execu- 
tion, and  sell  property  of  the  county  for  a 
debt.  It  is  a  general  rule  that  the  people  or 
the  sovereign  are  not  bound  by  general 
words  in  a  statute  restrictive  of  a  prerogative 
right,  title,  or  Interest,  unless  expressly 
named.  People  v.  Herkimer,  4  Cow.  345; 
Leonard  v.  City  of  Brooklyn,  71  N.  Y.  498; 
City  of  Chicago  v.  Hasley,  25  111.  480;  Sedg. 
St.  Const,  p.  337.  So,  it  has  been  held  that,  in 
rendering  Judgment  against  a  city,  it  is  er- 
ror to  award  execution,  or  to  levy  it  City  of 
Morrison  v.  Htnkson,  87  111.  588;  Klein  v. 
New  Orleans,  99  U.  S.  149.  It  has  also  been 
held  by  this  court  that  the  board  of  education 
is  not  liable  to  the  process  of  garnishment  for 
a  salary  due  a  teacher,  and  that  the  statute 
authorizing  the  garnishment  of  corporations 
only  applies  to  private  corporations.  Cham- 
berlain V.  Watters,  10  Utah,  298,  37  Pac.  506; 
Van  Cott  V.  Pratt,  11  Utah,  209,  39  Pac.  827. 

Section  3419,  Comp.  Laws  Utali  1888.  giving 
a  party  in  whose  favor  Judgment  is  rendered  a 
right  to  execution;  and  subdivision  10  of  sec- 
tion 3420,  exempting  certain  classes  of  prop- 
erty from  execution  against  a  county, — can- 
not be  extended  so  as  to  include  the  right  to 
levy  an  execution  against  the  property  of  the 
county,  state,  or  municipal  organization,  In 
the  absence  of  a  statute  expressly  granting 
such  right  In  express  terms.  "The  property 
of  such  public  corporations,  and  the  taxes 
levied  and  collected  for  public  purposes,  are 
a  constituent  part  and  a  necessary  ingredient 
of  their  public  power,  and  are  no  more  liable 
to  seizure  and  sale  than  the  whole  power  it- 
self would  be;  and  before  we  can  assent  to 
the  proposition  that  a  political  corporation, 
clothed  with  so  many  powers  and  duties  of 
government,  so  essential  to  be  sustained  by 
the  exercise  of  their  rights  and  privileges, 
cannot  be  secured  in  their  property  and 
means  by  which  their  functions  can  be  prop- 
erly exorcised  for  the  benefit  of  the  citizen, 
we  must  see  some  positive  act  of  the  legis- 
lature authorizing  the  issuance  of  the  writ." 
We  cannot  admit  that  any  Individual  pos- 
sesses such  power  under  our  laws  as  would  en- 
able him.  In  securing  a  private  end,  to  put  an  ' 
end  to  the  functions  of  a  political  organization, 
and  thus  disorganize  and  destroy  the  gov- 
ernment. It  is  true  that  a  county  can  sue 
and  be  sued,  and  the  rights  of  a  creditor  are 
preserved  under  section  199,  p.  307,  1  Comp. 
Laws  Utah  1888,  which  provides  as  follows: 
"A  claimant  dissatisfied  with  the  rejection  of 
his  claim  or  demand,  or  with  the  amount  al- 
lowed bim  on  his  account,  may  sue  the  coun- 
ty therefor,  at  any  time  within  six  months 
after  the  final  action  of  the  court,  but  not 
afterwards;    and   If,  In  such  action,  Judg- 


ment Is  recovered  for  more  than  the  court 
allowed,  on  presentation  of  a  certified  copy 
of  the  Judgment,  the  court  must  allow  and 
pay  the  same,  together  with  the  costs  ad- 
Judged;  but  if  no  more  is  recovered  than  the 
court  allowed,  the  court  must  pay  the  claim, 
but  no  more  than  was  originally  allowed."  A 
Judgment,  when  obtained  against  a  county 
under  this  act,  has  the  effect  of  an  audited 
claim  against  the  county.  It  is  conclusive 
evidence  that  the  county  owes  the  money  for 
which  the  Judgment  is  obtained.  The  county 
court  has,  after  Judgment,  no  discretion  to 
exercise  as  to  the  Justice  and  legality  of  the 
demand.  Nevertheless,  it  appears  to  be  con- 
templated by  the  statute  that,  after  Judg- 
ment is  obtained.  It  shall  be  presented  to  the 
county  court,  and  placed  among  the  audited 
demands  against  the  county;  and  then  It  is 
made  the  duty  of  the  county  to  allow  c-"!  pay 
the  claim,  together  with  the  costs  adjudged. 
Tiie  payment  of  costs  Is  contingent  upon 
the  amount  recovered.  It  was  evidently  in- 
tended by  the  statute  that,  when  a  Judgment 
was  obtained,  it  should  have  the  force  and 
effect  of  an  audited  demand,  and  that  the 
claim  was  no  longer  open  to  contest.-  The 
county  court,  after  Judgment,  and  after  the 
filing  of  a  certified  copy  thereof  with  it,  has 
no  longer  any  discretion  in  the  premises. 
The  claim  then  stands  upon  the  same  footing 
aa  all  other  claims  and  demands  against 
the  county,  and  Is  therefore  subject  to  all  the 
conditions  and  limitations  applicable  to  oth- 
er audited  claims,  and  payment  may  be  en- 
forced in  the  same  manner,  and  not  other- 
wise. No  execution  can  issue  upon  a  Judg- 
ment against  the  county.  When  the  Judg- 
ment is  rendered,  and  a  certified  copy  thereof 
is  filed  with  the  county  court,  it  then  be- 
comes the  duty  of  the  county  court  to  apply 
such  funds  in  the  treasury  of  the  county  as 
are  not  otherwise  appropriated  to  its  pay- 
ment; or  if  there  are  no  funds,  and  the  coun- 
ty court  possesses  the  necessary  power  to  levy 
a  tax  for  that  purpose,  and  if  it  fails  or  re- 
fuses to  apply  the  funds,  or  to  exercise  the 
power,  the  plaintiff  can  then  resort  to  his  writ 
of  mandamus. 

A  similar  question,  under  a  similar  statute, 
has  been  before  the  courts  of  California  and 
other  states,  where  the  same  conclusion  is 
reached.  Alden  v.  Alameda  Co.,  43  Cal.  270; 
Emeric  v.  Gllman,  10  Cal.  404;  Sharp  v.  Con- 
tra Costa  Co.,  34  Cal.  285;  Gllman  v.  Con- 
tra Costa  Co.,  8  Cal.  52;  City  of  Chicago  v. 
Hasley,  25  111.  485  (595);  Leonard  v.  City  of 
Brooklyn,  71  N.  Y.  498;  High,  Extr.  Rem.  f 
232;  Taylor  v.  County  Court,  2  Utah,  405; 
DHL  Mun.  Corp.  §  100;  Klein  v.  New  Orleans, 
99  U.  S.  149;  Sedg.  St.  Const.  337;  High, 
Extr.  Rem.  $  232;  People  v.  Herkimer,  4 
Cow.  345. 

Upon  the  grounds  stated,  the  Judgment  of 
the  court  below  is  set  aside  and  vacated,  with 
costs,  and  a  new  trial  ordered. 

ZANE,  C.  J.,  and  BARTCH,  J.,  concur. 
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(6  Idaho,  122) 

LOWE  Pt  al.  T.  LONG. 

(Supreme  Court  of  Idaho.     Dec.  12,  1896.) 

Appbal— Orant  or  New  Trial— Amendment  os 
Tekms. 

1.  Where  the  record  does  not  show  the  grounds 
upon  which  a  new  tnal  was  granted,  and  no  er- 
ror warranting  a  new  trial  is  apparent  from  the 
record,  the  order  granting  a  new  trial  will  be 
reversed. 

2.  Where,  during  the  progress  of  the  trial,  the 
defendant  asks  leave  to  amend  his  answer,  and 
it  is  apparent  that  such  amendment  will  entirely 
or  materially  change  the  issues,  the  granting  of 
such  leave  is  a  matter  of  discretion  with  the  trial 
court,  and  to  the  granting  of  which  the  court  may 
impose  terms. 

(SyUabus  by  the  Court.) 

Appeal  from  district  court,  Lemhi  county; 
D.  W.  Standrod,  Judge. 

Action  by  George  A.  Lowe  and  others 
against  Owen  I^ng.  Verdict  for  plaintiffs. 
From  an  order  granting  a  new  trial,  plain- 
tiffs appeal.    Reversed. 

Reeves  &  Terrell  and  John  A.  Bagley,  for 
appellants.  F.  J.  Cowen  and  R.  P.  Qoarles, 
for  respondent 

HUSTON,  J.  This  is  an  appeal  from  the 
order  of  the  district  court  sustaining  and  al- 
lowing a  motion  for  a  new  trial.  The  plain- 
tlfCs  brought  action  to  restrain  defendant 
from  entering  and  working  certain  mining 
ground  claimed  by  plaintiffs.  The  complaint 
sets  forth  the  claim  of  plaintiffs  with  suffi- 
cient certainty,  and  the  answer  admits  the 
same,  but  denies  that  defendant  has  tres- 
passed on  the  claim  of  plaintiffs.  The  only* 
question,  as  appears  from  the  record,  that 
was  material  In  the  case,  was  as  to  the  loca- 
tion of  the  plaintiffs'  claim.  Plaintiffs  allege 
In  their  complaint  that  the  Golden  Crest  claim 
extends  from  the  point  of  discovery  1,500 
feet  in  a  northwesterly  direction,  and  l>eing 
300  feet  In  width  on  each  side  of  the  vein, 
and  this  is  supported  by  a  copy  of  the  orig- 
inal location  notice.  Defendant  seeks  to  es- 
tablish that  the  direction  of  plaintiffs'  claim 
is  not  In  a  northwesterly  direction  from  the 
point  of  discovery,  but  the  evidence  upon 
this  issue  is  vastly  in  favor  of  the  plaintiffs. 
The  case  was  tried  to  a  Jury,  who  made  spe- 
cial findings,  all  of  which  are  In  favor  of 
plaintiffs,  except  the  answer  to  the  third 
question,  which  question  was  as  follows,  viz.: 
"Are  the  workings  of  the  defendant  upon  the 
Gold  Block  mining  claim  within  300  feet  of 
the  center  line  of  the  Golden  Crest  mining 
claim,  and  are  they  within  or  without  the 
boundary  lines  of  the  Golden  Crest?  Ans. 
Yes,  to  first  part  of  question,  and  are  unable 
to  agree  upon  the  second  part  or  clause  of 
said  question."  The  lines  and  boundaries  of 
the  Golden  Crest  mining  claim  were  admit- 
ted by  the  answer  to  be  as  set  forth  in  the 
complaint,  and.  If  the  workings  of  defendant 
were  within  the  lines  so  alleged  and  admit- 
ted, it  Is  difficult  to  readily  see  what  was  the 
matter  with  the  Jury  that  they  should  be  in 


doubt  as  to  the  concluding  portion  of  the 
question  submitted  to  them.  We  think  the 
case  of  the  plaintiffs  was  clearly  made  out 
by  the  evidence,  and  warranted  the  Judgment 
rendered. 

It  seems  that  after  the  commencement  of 
the  trial,  and  during  its  progress,  the  defend- 
ant asked  leave  to  amend  his  answer,  and  It 
would  seem  that  such  amendment  changed 
the  issues  completely.  The  court  granted 
the  request,  however,  upon  terms,  which 
terms  the  defendant  declined  to  comply  with, 
and  this  order  of  the  court  is  alleged  as  er- 
ror. This  was  a  matter  in  the  discretion  of 
the  trial  court,  and  there  is  nothing  in  the 
record  that  would  warrant  us  in  concluding 
that  there  was  an  abuse  of  discretion  on  the 
part  of  the  trial  court  in  making  such  order. 
The  specifications  of  error,  as  the  same  ap- 
pear in  the  record,  are  so  incongruous,  and 
tmsatlsfactory  as  to  be  of  little  service.  This 
is  doubtless  largely  attributable  to  the  fact 
that  the  statement  as  It  comes  to  this  court 
is  that  prepared  by  the  respondent  on  his  ap- 
plication for  a  new  trial.  The  verdict  would 
seem  to  be  supported  by  the  evidence,  and 
the  Judgment  upon  the  verdict  was  correct 
We  are  not  advised  through  the  record  as  to 
what  were  the  grounds  upon  which  the  mo- 
tion for  a  new  trial  was  granted.  We  must 
be  controlled  by  the  record  presented  to  us, 
however  distasteful  it  may  be  to  overrule  the 
decision  of  the  lower  court  In  a  matter  which 
is  of  necessity  largely  one  of  discretion.  The 
order  of  the  Judge  of  the  district  court  grant- 
ing defendant's  motion  for  a  new  trial  is  re- 
versed, and  the  Judgment  reinstated,  and 
held  to  be  in  full  force  and  effect.  Costs 
awarded  to  appellants. 

MORGAN,  C.  J.,  and  SULLIVAN,  J.,  con- 
cur. 


(5  Idabo.  126) 
DAVIS  V.  ADA  COUNTY. 
(Supreme  Court  of  Idaho.     Dec.  12,  1896.) 

NeOUOEN'CE— DaMAOBS— COXSTKUCTION  OP  Bkidse 

—  LiABii.tTT  OF  County. 
County  is  not  liable  for  damages  sustained 
by  reason  of  negligence  in  construction  and  main- 
tenance of  bridges,  unless  made  so  by  statute. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ada  county;  J. 
H.  Richards,  Judge. 

Action  by  Thomas  Davis  against  Ada  county 
to  recover  damages  for  negligence  in  construct- 
ing and  maintaining  a  bridge.  Judgment  for 
defendant.     Plaintiff  appeals.     Affirmed. 

George  H.  Stewart,  for  appellant.  Hawley 
&  Puckett  and  C.  M.  Hays,  DIst  Atty.,  for 
respondent 

SULLIVAN,  J.  This  is  an  action  to  recover 
damages  for  the  negligent.  Improper,  and  un- 
skillful construction  and  maintenance  of  a  cer- 
tain bridge  and  approach  to  the  bridge  across 
Boise  river  at  Boise  City,  in  Ada  county,  by 
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means  of  which  it  Is  alleged  the  waters  of 
said  river  were  diverted  and  changed  into  a 
new  and  narrow  chauncl,  insutllcient  In  width 
to  permit  the  water  of  said  river  to  flow  freely 
and  without  obstruction,  and  thereby  forced 
said  water  over  against  tlie  north  banli  of 
said  river,  and  caused  said  bank  to  cut  away 
and  flow  over  the  lands  of  the  plaintiff,  by 
reason  of  which  30  acres  of  plaintiCC's  land 
were  washed  away  and  destroyed.  A  claim 
for  the  damages  thus  alleged  to  have  been 
sustained  by  the  plaintifl'  was  presented  to 
the  board  of  county  commissioners  of  said 
Ada  county  for  allowance,  which  claim  was 
rejected  by  said  board.  Thereupon  the  plaln- 
tiflf  brought  this  action  against  Ada  county. 
The  case  was  tried  to  a  jury,  and  at  the  close 
of  plaintiff's  evidence  the  defendant  moved  for 
a  nonsuit,  which  motion  was  granted,  and 
judgment  of  dismissal  and  for  costs  was  duly 
entered.     This  appeal  Is  from  the  judgment. 

The  motion  for  nonsuit  was  based  upon  sev- 
eral grounds,  all  of  which  appear  In  the  tran- 
script. It  Is  conceded  by  both  parties  that 
I  he  vital  question  is  whether  the  county  is  lia- 
ble to  the  plaintiff  for  the  Injury  stated  In  the 
complaint,  and  proven  upon  the  trial.  The 
appellant  contends,  under  various  provisions 
of  om*  constitation  and  statutes,  that  counties 
should  be  held  liable  for  negligence  in  the  con- 
struction and  maintenance  of  highways  and 
bridges  to  the  same  extent  as  cities,  as  they 
seem  to  be,  substantially,  placed  on  the  same 
footing  under  the  law.  'ihis  view  is  sus- 
tained by  some  very  respectable  authority. 
Thompson,  In  his  worli  on  Negligence  (volume 
1,  p.  CIS),  referring  to  the  case  of  Hedges  v. 
Madison  Co.,  6  111.  571,  In  which  Shllds,  J., 
said,  "All  the  cases  assume  the  ground  that 
there  is  no  corporate  fund  provided  for  that 
purpose,"  says:  "Where,  therefore,  counties 
are  erected  into  corporations,  provided  with  a 
corporate  fund,  or  the  power  of  raising  It,  and 
invested  with  the  care  of  highways  and  bridg- 
es, the  reason  of  the  rule  ceases,  and  the  rule 
ought  to  fall  with  it.  They  should  stand  up- 
on the  same  footing,  in  this  regard,  as  char- 
tered cities."  In  Elliott,  Roads  &  S.  p.  324, 
footnote  3,  Is  found  the  following  statement: 
"In  discussing  the  subject  of  bridges,  we  have 
shown  that  the  prevailing  doctrine  is  opposed 
by  many  well-reasoned  cases  and  by  many  em- 
inent text  writers."  However,  the  decided 
weight  of  authority  Is  that  a  county  is  not  lia- 
ble for  a  tort,  unless  expressly  made  so  by 
statute.  We  have  no  such  statiitory  provi- 
sion. In  section  9(i3,  2  Dill.  Mun.  Corp.,  the 
following  language  is  used:  "According  to 
the  prevailing  rule,  counties  are  under  no  lia- 
bility in  respect  of  torts  except  as  Imposed 
(expressly  or  by  implication)  by  statute.  They 
are  political  divisions  of  the  state,  created  for 
convenience,  and  are  usually  regarded  not  to 
be  impliedly  liable  for  damages  suffered  In 
consequence  of  neglect  to  repair  a  county  road 
or  bridge.  Such  a  liability,  unless  declared 
by  statute.  Is  generally,  but  not  universally, 
denied  to  exist"     In  section  S)99,  2  Dill.  Mun. 


Corp.,  the  author  groups  the  decisions  upon 
the  question  under  consideration  as  follows: 
"First.  When  neither  cliartered  cities  nor 
counties  or  other  quasi  corporations  are  held 
to  an  implied  dvll  liability.  Unly  a  few  states 
have  adopted  this  extreme  view  of  exempting 
cities  from  liability  In  this  respect.  Second. 
Where  the  revei'se  is  held,  and  both  chartered 
cities  and  counties  are  alike  considered  to  be 
Impliedly  liable  for  their  neglect  of  the  duty 
in  question.  Tills  doctrine  prevails  In  a  small 
number  of  states.  Third.  Where  municipal 
corporations  proper,  such  as  cliartered  cities, 
are  held  to  an  implied  civil  liability  for  dam- 
ages caused  to  travelers  for  defective  and  un- 
safe streets  under  their  control,  but  denying 
that  such  liability  attaches  to  counties  or  other 
quasi  corporations  as  respects  highways  and 
bridges  under  their  charge.  This  distinction 
has  received  judicial  sanction  In  a  large  ma- 
jority of  states,  where  the  legislation  is  silent 
in  respect  of  corporate  liablUty."  It  is  also 
stated  in  Elliott,  Roads  &  S.  p.  40:  "Most  of 
the  couits  deny  that  there  Is  any  liability  on 
the  part  of  counties  or  townships,"  imless  the 
liability  Is  Imposed  by  statute.  See,  also, 
Worden  v.  Witt  (Idaho)  39  Pac.  1114;  Gorman 
V.  Commissioners,  1  Idaho,  (J55i  We  are  not 
disposed  to  change  the  rule  as  accepted  by  the 
decided  weight  of  authority  upon  the  question 
under  consideration.  If  it  Is  desirable  to  have 
the  rule  changed,  the  legislature  has  ample 
authority  to  change  it,  and  to  make  the  coun- 
ty liable  for  negligence  In  the  construction  and 
maintenance  of  the  public  highways  and 
^bridges,  where  damage  and  Injury  are  sus- 
'tained  by  reasons  of  such,  negligence.  Judg- 
ment affirmed.     Costs  awarded  to  respondent 

MORGAN,  C.  J.,  and  HUSTON,  J.,  concur. 


(5  Idaho,  77) 

MORRISON  V.  AMERICAN  DEVELOPING 
&  MINING  CO. 
(Supreme  Court  of  Idaho.     Dec.  12,  1896.) 
Breach  of  Coxtract— Damages— Plbading — 
Pkoop. 
Held,  that  no  damaRes  were  pleaded,    and 
none  proved,  as  to  the  stull  contract 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Lemhi  county;  D. 
W.  Standrod,  Judge. 

Action  by  John  Morrison  against  the  Ameri- 
can Developing  &  Mining  Company.  Judg- 
ment for  plaintiCF.  Defendant  appeals.  Re- 
versed. 

Texas  Angel  and  Redwine  &  Gough,  for  ap- 
pellant.    William  H.  Claggett  for  respondent 

SULLIVAN,  J.  This  action  was  brought  to 
recover  the  sum  of  $658.80,  claimed  to  be  due 
upon  two  contracts,— one  for  cutting  and  de- 
livering 200,000  feet  of  logs  at  $4.25  p^r  1,000, 
and  one  for  cutting  and  delivering  40O  stulb 
at  45  cents  each.  Both  causes  of  action  -trere 
set  up  In  one  count    The  cause  was  tried  by 
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the  court  and  a  Jury,  and  verdict  and  judgment 
were  in  favor  of  the  plaintiff.  Defendant's 
motion  for  a  new  trial  was  denied.  This  ap- 
peal ia  from  the  order  denjing  the  motion  for 
a  new  trial  and  from  the  judgment. 

Several  errors  are  assigned,  one  of  which  Is 
tliat  the  evidence  is  insufficient  to  sustain  the 
verdict.  After  a  careful  consideration  of  the 
evidence,  we  find  that  the  evidence  is  suffi- 
cient to  sustain  the  verdict  and  judgment  on 
the  log  contract.  It  is  also  contended  that  the 
evidence  is  insufficient  to  Justify  the  verdict  of 
the  Jury  on  the  stull  contract,  and  under  that 
head  it  is  contended  that  the  complaint  contains 
no  allegation  of  damages  on  the  stull  contract, 
and  tliat  the  evidence  falls  to  show  that  plain- 
tiff sustained  any  damages  or  injury  on  ac- 
count of  that  contract.  Paragraphs  5  and  6  of 
the  complaint  contain  the  allegations  toucbhig 
said  stull  contract,  and  are  as  follows:  "That 
plaintiff  and  defendant  entered  into  a  verlml 
contract,  on  or  about  the  7th  day  of  October, 
18&4,  whereby  plaintiff  was  to  deliver  at  the 
mine  of  said  defendant  400  stulls,  at  the  con- 
tract price  of  45  cents  each;  and  that  said 
plaintiff  cut  said  400  stulls,  and  delivered  32  of 
said  stulls  at  the  mine  of  said  defendant;  and 
that  said  defendant  then  notified  the  plaintiff 
that  said  defendant  did  not  want  said  stulls." 
"That  the  value  of  said  stulls  so  delivered  to 
the  mine  of  said  defendant  is  $14.40;  and  that 
the  amount  of  labor  expended  on  the  twlance 
of  said  400  stulls  was  ?110.40."  Said  allega- 
tions do  not  aver  that  plaintiff  sustained  any 
damages  by  reason  of  the  defendant  company 
refusing  to  accept  said  stulls.  It  simply  al- 
leges that  the  amount  of  labor  expended  on  the 
balance  of  said  400  stulls  (after  deducting  32 
stuUfi.  which  had  been  delivered  to  and  accepted 
by  defendant  company)  was  $110.40.  For 
aut^t  the  record  8hoT\-s,  plaintiff  may  have  sold 
the  3GS  stulls  for  more  than  defendant  company 
bad  agreed  to  pay  for  tliem.  No  damage  for 
breach  of  the  contract  is  pleaded,  and  no  hi- 
Jtiry  proved.  Unless  plaintiff  shows  that  be 
has  sustained  Injury  by  reason  of  the  breach 
upon  the  part  of  defendant,  he  cannot  recovw. 
Geiss  V.  Manufacturing  Co.  (Kan.  Sup.)  14  Pac. 
463.  The  cause  is  remanded  to  the  court  below, 
with  instructions  to  grant  a  new  trial  unless 
the  plaintiff  consents  to  a  reduction  of  $110.40 
on  said  judgment;  and.  If  such  consent  is  giv- 
en, the  court  is  authorized  to  reduce  said  judg- 
ment In  the  sum  of  $110.40.  Costs  awarded  to 
appellant. 

MORGAN,  O.  J.,  and  HUSTON,  J.,  concur. 


(a  Idaho,  107) 
IDAHO  GOLD-MIN.  CO.  v.  UNION  MIN- 
ING &  MILLING  CO.  et  al. 

(Supreme  Court  of  Idaho.     Dec.  12,  1896.) 

Appeal— Sdfpicienct  of  Evidence— Optiov  Cos- 
TRAOT— Construction— Deed— Desokiption. 
1.  Held,  that  the  findings  of  fact  are  not  sup- 
ported by  the  evidence. 


2.  In  an  option  to  purchase  a  mining  claim, 
where  time  is  of  the  esiience  of  the  contract.  It 
is  obligatory  upon  the  would-lje  purchaser  to  per- 
form the  stipulations  by  him  to  be  performed 
witlun  the  time  specified  in  the  contract.  If  lie 
fails  to  do  so,  bis  option  to  purchase  may  l>e  for- 
feited. 

3.  A  deed  conveying  the  Robinson,  mine  and 
mill  site,  and  containing  also  the  following  de- 
scription: "Also,  ail  machinery,  engines,  boilers, 
•  *  •  hereby  conveying  to  said  C.  Jeff.  Clark 
all  of  the  property,  real,  personal,  and  mixed,  be- 
longing to  said  William  C.  Schutz,  and  located 
in  said  county  of  Bingham,  Idaho,"— Acid  sulB- 
cient  to  convey  the  Austin  mining  claim,  owned 
by  said  Schutz,  in  said  county,  at  the  date  of  the 
execution  of  said  deed. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Bannock  coun- 
ty;  D.  W.  Standrod,  Judge. 

Action  by  the  Idaho  Gold-Mining  Company 
against  the  Union  Mining  &  Milling  Compa- 
ny and  others  to  determine  the  ownership 
and  right  to  possession  of  the  Austin  axtd 
Robinson  lode  mining  claims,  situated  in  Mt. 
Pisgah  mining  district,  Bingham  county. 
Judgment  for  defendant  company,  and  plain- 
tiff appeals.    Reversed. 

C.  C.  Dey,  W.  IL  Bramel,  and  S.  C.  Win- 
ters, for  appellant.  F.  S.  Dietrich,  S.  Mc- 
Dowall,  and  Lawrence  P.  Boyle,  for  respond- 
ents. 


SULLIVAN,  J.  This  suit  Involves  the  own- 
ership and  right  to  possession  of  the  Austin 
and  Robinson  lode  mining  claims,  and  the 
improvements  thereon,  situated  in  the  Mt. 
Pisgah  mining  district,  Bingham  county. 
The  plaintiff  corporation  seelcs  to  have  its  eq- 
uity In  said  property  declared  superior  to  the 
claim  of  defendant  corporation.  The  trial 
was  had  in  the  district  court  of  Bannock 
county,  and  judgment  was  rendered  and  en- 
tered in  favor  of  the  defendant  company. 
This  appeal  is  from  the  order  overruling  the 
motion  for  a  new  trial,  and  from  the  judg- 
ment. Five  errors  are  assigned,  four  of 
which  go  to  the  sufficiency  of  the  evidence 
to  sustain  the  findings  of.  fact,  and  that  the 
findings  of  fact,  as  a  whole,  are  contrary  to 
law.  The  fifth  assignment  is  that  the  court 
erred  in  refusing  the  motion  for  a  new  trial. 

The  facts  are  substantially  as  follows:  On 
August  16,  1S94,  E.  E.  Chalmers  and  others 
made  a  contract  with  the  defendant  corpora- 
tion, the  Union  Mining  &  Milling  Company, 
whereby  said  company  was  given  an  option 
to  purchase  said  named  mining  claims  and  a 
certain  stamp  mill  and  other  improvements. 
By  the  terms  of  said  contract,  the  Union 
Mining  &  Milling  Company  agreed  to  com- 
mence active  work  on  said  mines  as  soon  as 
practicable,  and  carry  on  said  work  in  a 
miner-like  manner,  at  its  own  expense,  for 
the  period  of  one  year,  and  to  keep  all  ma- 
chinery, etc.,  in  good  order  and  repair,  and 
to  pay  said  Chalmers  and  his  associates  one- 
tenth  of  the  certain  proceeds  of  ores  token 
from  said  mines,  immediately  after  selling 
the  same,  and  to  pay  |l,o00,  less  royalty,  in 
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00  days  from  the  date  of  said  contract,  at  the 
First  National  Banl^  of  Ogden,  Utah,  and, 
further,  pay  to  said  Chalmers  and  associates 
$4,500,  less  royalties,  at  said  bank,  on  or  be- 
fore August  13,  1895;  the  entire  considera- 
tion being  $G,000.  Chalmers  and  his  asso- 
ciates agreed  in  the  same  contract,  on  their 
part,  to  convey  within  one  year,  by  warranty 
deed,  to  said  corporation,  said  named  mining 
claims,  stamp  mill,  and  other  improvements 
thereon  particularly  described;  also,  to  fur- 
nish an  abstract  of  title  to  said  mining 
claims,  and  to  place  a  deed  to  said  property 
In  escrow  In  said  bank  within  90  days  after 
the  date  of  said  contract,  and  before  the  pay- 
ment of  said  |1,500  should  be  made,  with  in- 
structions to  said  bank  to  deliver  the  same 
to  the  said  corporation  upon  the  payment  of 
$6,000,  less  royalties  paid  by  said  corporatloru 
It  was  mutually  agreed  between  the  parties 
that  time  was  of  the  essence  of  said  contract, 
and  that  if  said  corporation  failed  to  pay 
royalties  or  payments  when  due,  as  set  forth 
in  said  contract,  such  sum  or  sums  as  may 
have  been  paid,  together  with  all  improve- 
ments made  by  said  corporation  on  said 
property,  should  be  forfeited  to  and  retained 
by  the  first  parties.  Within  a  day  or  two 
after  making  said  contract,  the  Union  Min- 
ing &  Milling  Company  took  possession  of 
said  property.  It  did  some  work,  repairing 
the  mill  and  buildings,  and  worked  the  mine 
and  mill,  as  the  evidence  shows,  "experi- 
mentally merely,"  until  September  24,  1894. 
Ob  September  24,  1894,  the  mill  burned,  and 
work  was  suspended  so  far  as  working  the 
mine  was  concerned.  A  little  work  was  done 
after  the  fire.  In  the  way  of  taking  iron, 
tools,  and  some  gold  out  of  the  ruins,  and  in 
repairing  the  roof  of  the  blacksmith  shop. 
The  mine  was  not  worked,  and  no  work  to- 
wards the  development  of  said  mines  was 
done.  About  the  middle  of  October,  1894,  the 
Union  Mining  &  Milling  Company  sold  the 
gold  taken  from  said  mines  for  over  $900, 
and  no  part  of  said  sum  was  paid  over  to 
Chalmers  and  associates  until  some  time  aft- 
er the  appellant  corporation  had  made  a 
contract  with  Chalmers  and  his  associates, 
for  the  purchase  of  said  mines  and  improve- 
ments,- of  which  contract  the  defendant  com- 
pany had  notice.  After  the  burning  of  the 
mill,  the  matter  ran  along  until  the  31st  of 
October,  18&4,  without  the  respondent  cor- 
poration proceeding  to  repair  the  mill  or 
work  the  mines;  and  Chalmers  and  asso- 
ciates, believing  that  the  Union  Mining  & 
Milling  Company  had,  for  those  and  other 
reasons,  abandoned  the  property,  gave  one 
Wilson  a  contract  for  the  purchase  of  the 
same,  conditioned,  however,  upon  the  failure 
of  the  Union  Mining  &  Milling  Company  in 
making  the  payment  of  said  $1,500,  as  by  the 
terms  of  the  first-mentioned  contract  it  had 
agreed  to  do.  On  the  15th  day  of  November, 
1894,  John  A.  Shettle,  the  manager  of  the 
Union  Mining  &  Milling  Company,  called  at 
the  bank  in  Ogden,  and  asked  of  the  cashier 


If  the  deed  was  there.  He  was  informed 
that  it  was  not,  and  he  replied  that  he  was 
prepared  to  pay  the  $1,500.  No  tender  of  the 
money  was  made  further  than  the  statement 
that  he  (Shettle)  was  prepared  to  pay  the 
$1,500.  The  evidence  shows  that  the  Union 
Mining  &  Milling  Company  was  insolvent, 
and  that  Mr.  Shettle  borrowed  $1,500  for  the 
purpose  of  maicing  a  conditional  tender, 
agreeing  to  return  the  money  to  the  lender 
the  following  day.  It  appears  from  the  rec- 
ord that  some  correspondence  bad  been  had 
between  Shettle  and  Chalmers  In  regard  to 
the  abstract  of  title  which  Chalmers  and  his 
associates  were  to  and  did  furnish  the  Union 
Mining  &  Milling  Company  prior  to  the  said 
15th  day  of  November,  when  it  claimed  that 
it  was  discovered  that  Chalmers  and  bis  as- 
sociates did  not  have  the  legal  title  to  the 
Austin  mine.  It  appears  that  one  WiUIajn 
Chas.  Schutz  had  been  the  owner  of  said 
Robinson  and  Austin  mines;  and  on  May  22, 
1893,  he  executed  a  quitclaim  deed  to  one  C. 
Jeff.  Clark,  the  grantor  of  Chalmers,  and 
associates,  conveying  to  said  Clark  the  said 
Robinson  mine,  by  naming  it  in  said  deed, 
which  deed  also  contains  the  foUowins 
clause:  "And  all  the  property,  real,  person- 
al, and  mixed,  belonging  to  said  Wm.  C. 
Schutz,  and  located  in  said  county  of  Bins- 
ham,  Idaho."  Under  that  clause,  appellant 
contends  the  Austin  mine  was  conveyed  to 
said  Clark,  and,  through  Clark,  Chalmers 
and  associates  derived  title.  At  the  date  of 
said  conveyance,  Schutz  was  the  owner  of 
both  the  Robinson  and  Austin  mines,  and 
they  were  situated  in  Bingham  county.  On 
November  16,  1894,  the  installment  of  $1,500 
not  having  been  deposited  at  said  bank,  Wil- 
son paid  Chalmers  and  associates  $300,  the 
first  payment  under  the  contract  of  October 
Slst,  and  thereupon  Chalmers  gave  to  Wil> 
son  the  following  order:  "Ogden,  Utah,  No- 
vember 16th,  1894.  To  Frank  A.  Putnam, 
William  M.  Lacey,  Gus  Bostrom,  and  George 
Hal verson— Gentlemen:  The  John  A.  ShetUe 
contract  for  the  purchase  of  our  Cariboo 
property  is  forfeited.  The  first  payment  on 
the  W.  A.  Wilson  contract— entered  into  sub- 
ject to  the  Shettle  contract— has  been  made 
promptly,  as  agreed  between  Mr.  Nickerson 
and  us.  Mr.  Nickerson,  representing  W.  A.  ' 
Wilson,  will  be  up  there  shortly,  to  continue 
work  on  the  mines.  Please,  therefore,  let 
him  into  possession  at  once.  Yours,  truly,  EL 
E.  Chalmers."  The  persons  to  whom  said  or- 
der was  addressed  were  associates  of  Chal- 
mers, and  had  signed  the  John  A.  Shettle 
contract,  referred  to  in  said  order.  On  the 
17th  day  of  November,  1894,  one  Nickerson, 
acting  for  Wilson,  presented  the  above  order 
to  Putnam  (who  had  been  at  work  for  the 
Union  Mining  &  Milling  Company),  and  he 
gave  Nickerson  possession  of  said  property 
for  Wilson.  Wilson  began  at  once  to  recMi- 
struct  the  mill  and  to  make  other  improve- 
ments. The  mill  was  completed  about  the 
8th   of   January,    1895.     On   November   28^ 
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lSi>l,  the  Idaho  Gold-Mining  Company,  the 
uppellant,  by  and  with  the  consent  of  said 
Wilson,  made  a  contract  with  Chalmers  and 
associates  (pi  the  purcliase  of  the  property 
involved  in  this  suit.  Wilson  thereafter  as- 
signed his  contract  to  said  corporation,  and 
subsequent  thereto  all  work  done  on  said 
mines  and  in  the  construction  of  said  mill 
was  done  by  said  company.  The  Union  Min- 
ing &  Milling  Company  had  linowledge  of  the 
contracts  made  by  Chalmers  and  associates 
with  Wilson,  and  the  Idaho  Gold-Mining 
Company  also  l;new  of  the  work  being  done 
in  the  reconstruction  of  said  mill  and  on  said 
mines.  Said  first-named  company  did  not  re- 
sume work  on  said  mines,  or  offer  so  to  do. 
It  stood  by,  and  saw  Wilson  and  the  Idaho 
Gold-Mining  Company  reconstructing  said 
mill,  and  making  valuable  improvements  on 
said  mines,  at  a  cost  of  several  thousand  dol- 
lars, and  not  until  the  8th  day  of  February, 
1895,  did  it  serve  notice  on  the  Idaho  Gold- 
Mining  Company  that  it  was  the  owner  of 
said  mines  and  Improvements.  It  appears 
from  the  record  that  William  0.  Schutz,  the 
grantor  of  said  Clark,  resided  in  St.  Louis, 
Mo.;  and  that  said  Shettle,  some  time  prior 
to  the  23d  day  of  November,  189i,  communi- 
cated with  him  In  regard  to  the  Austin  mine, 
and  offered  to  purchase  the  same.  Said 
Shettle,  as  manager  of  the  Union  Mining  & 
Milling  Company,  procured  a  quitclaim  deed 
from  Schutz  for  said  Austin  mine,  dated  De- 
cember 11,  1894;  and  between  January  29, 
1895,  and  March  27,  1895,  he  procured  con- 
veyances frbm  Chalmers  and  his  associates 
for  said  Robinson  Mine.  The  cause  was 
tried  by  the  court,  without  a  Jury,  and  Judg- 
ment was  rendered  and  entered  in  favor  of 
the  defendant  corporation,  the  Union  Mining 
&  Milling  Company.  A  motion  for  a  new 
trial  was  denied.  This  appeal  is  from  the 
order  denying  a  new  trial,  and  the  Judgment 
Numerous  errors  are  assigned,  the  principle 
of  which  is  that  the  findings  of  fact  are  not 
supported  by  and  contrary  to  the  evidence. 
Finding  of  fact  No.  3  is  the  first  complained 
of.  Said  finding  is  as  follows:  "That  imme- 
diately upon  the  execution  of  said  contract,  on 
said  16th  day  of  August,  as  aforesaid,  the  Un- 
ion Mining  and  Milling  Company,  by  virtue 
of  said  contract,  entered  into  possession  of 
said  property  so  described,  and  worked  said 
mining  claims,  and  operated  said  mill,  until 
wrongfully  ousted  therefrom,  on  or  about  the 
10th  day  of  November,  1894,  by  one  W. 
A.  Wilson."  There  is' no  evidence  to  support 
that  part  of  said  finding.  The  mill  was  burn- 
ed on  the  24th  of  September,  1894,  and  there 
Is  not  a  scintilla  of  evidence  showing  that  the 
Union  Mining  &  Milling  Company  "worked 
said  mining  claims,  and  operated  said  mill," 
from  that  date  until  the  16th  day  of  November, 
1S94.  Xo  work  was  done  on  the  mines  after 
the  mill  burned,  and  no  effort  made  to  repair 
the  mill.  The  roof  on  the  blaclismlth  shop 
was  repaired,  and  some  gold  taken  from  the 
rnina  of  the  mill,  as  well  as  some  Iron  and 
v.47p.no.2— 7 


tools.  But  there  Is  no  evidence  showing,  or 
even  tending  to  show,  that  the  Union  Mining 
&  Milling  Company,  after  the  fire,  attempted 
to  comply  with  that  provision  of  its  contract, 
to  wit,  "to  commence  active  work  in,  on,  and 
about  said  mining  property,  and  carry  on  said 
work  in  a  miner-like  manner  for  the  period  of 
one  year."  The  evidence  shows  that  Wilson 
took  possession  of  said  mining  properties  law- 
fully and  peaceably,  with  the  consent  of  the 
agent  of  the  defendant  company,  who  was 
also  an  owner  with  Chalmers  In  said  property. 
The  fourth  finding  of  fact  is  complained  of 
as  error.  That  finding  contains.  Inter  alia, 
the  following:  "That  the  defendant  Union 
Mining  and  Milling  Company,  at  all  times  aft- 
er the  making  of  said  contract  A,  stood  ready 
and  was  able  and  willing  to  perform  its  part 
of  the  said  contract,  and,  at  the  date  specified 
In  said  contract,  stood  ready  and  willing  to 
pay  the  amount  agreed  upon  In  said  contract 
to  be  paid  to  the  said  first  parties."  There  is 
no  evidence  to  show  that  defendant  corpora- 
tion "stood  ready  and  was  able  and  willing  to 
perform  Its  part  of  said  contract."  On  the 
contrary,  the  evidence  shows  that  said  com- 
pany was  Insolvent,  bad  failed  to  pay  royal- 
ties as  per  said  contract  it  had  agreed  to  do, 
and  had  quit  work  entirely  on  said  mhies  at 
least  a  month  prior  to  l7ovember  16,  1894. 
The  contract  required  active  work  In  said 
mines,-  and  the  only  active  work  shown  to 
have  been  done  by  the  manager  of  the  de- 
fendant company  after  the  middle  of  October 
was  In  trying  to  get  a  deed  to  the  Austin  mine 
from  one  Schutz.  Standing  ready,  able,  and 
willing  to  do  active  work  cannot  be  taken  for 
doing  active  work,  as  It  Is  not  shown  that  they 
were  prevented  from  so  doing  by  Wilson  or 
appellant  company.  If  Shettle  had  made  ten- 
der of  the  $6,000  (the  sum  agreed  to  be  paid 
for  said  mines)  on  the  16th  day  of  November, 
18M,  and  demanded  a  deed,  then  the  case 
would  have  assumed  a  different  aspect.  But, 
according  to  his  testimony,  he  had  but  $1,500, 
the  amount  of  the  partial  payment  agreed  to 
be  paid  90  days  after  the  execution  of  said 
contract,  and  on  the  exhibit  of  the  abstract  of 
title  and  deposit  of  deed.  This  offer,  if  it 
can  be  considered  an  offer  to  pay  the  $1,500, 
did  not  release  the  Union  Mining  &  Milling 
Company  from  its  other  covenants  in  said 
agreement.  The  active  work  "in,  on,  and 
about"  said  mining  claims,  as  contemplated 
by  the  contract  of  August  16,  1894,  ceased  at 
the  time  the  mill  burned,  and  no  effort  was 
made  to  resume  It.  The  failure  to  make  the 
tender  of  the  $1,500  In  good  faith,  the  failure 
to  pay  the  royalty  until  after  the  contract  of 
October  itlst  had  been  entered  into,  and  the 
payment  and  acceptance  of  $300  from  Wilson, 
the  failure  to  keep  in  repair  buildings  and  ma- 
<!hlnery,  and  the  failure  to  prosecute  the  de- 
velopment of  said  mines,  were  violations  of 
the  obligations  of  said  contract,  dated  August 
16,  1894.  And  the  forfeiture  of  the  Union 
Mining  &  Milling  Ck>mpany'8  rights  under  said 
last-mentioned  contract   was  declared   when 
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Chalmers  and  his  associates  received  the  $300 
paid  by  Wilson  and  the  order  given  by  Chalm- 
ers placing  Wilson  in  possession  of  said  min- 
ing claims  and  property.  The  Union  Mining 
&  Milling  Company  bad  notice  of  such  forfei- 
ture. Chalmers  and  his  associates  were  then 
powerless  to  set  aside  or  annul  said  contract 
so  long  as  Wilson  and  his  assignee  performed 
the  work  and  other  duties  imposed  by  it.  The 
contract  of  the  Union  Mining  &  Milling  Com- 
pany required  It  to  continue  active  worlc  upon 
said  mines.  As  stated  above,  it  ceased  wotTs. 
when  the  mlU  burned,  on  September  24,  1893. 
A  little  worK  was  done  after  the  fire,  in  the 
way  of  saving  the  gold  milled,  picking  out 
pieces  of  iron  and  tools  from  the  ruins,  and 
repairing  the  roof  on  the  blacksmith  shop. 
But  defendant  company  ceased  all  work  about 
the  loth  of  October.  No  forfeit  was  declared 
until  November  16,  1893,  after  the  payment  of 
the  installment  of  !P1,5<X)  was  due.  While  it 
is  true  that  said  $1,500  was  not  due  and  pay- 
able until  an  abstract  of  title  was  presented, 
and  deed  exhibited  and  deposited,  it  devolved 
uiwn  the  Union  Mining  &  Milling  Company, 
if  it  desired  to  continue  the  contract  in  force, 
to  make  a  tender,  in  good  faith,  of  said  $1,500, 
and  to  continue  active  work  in  the  develop- 
ment and  improvement  of  said  mines,  neither 
of  which  was  done.*  It  appears  that  Chalmers 
and  associates  were  willing  to  waive  the  fail- 
ure to  continue  active  work  provided  the  $1,- 
500  were  paid  as  stipulated.  As  it  was  not 
paid,  a  forfeiture  was  declared  on  November 
16th,  as  above  stated. 

By  the  fifth  finding  of  fact,  the  court  finds 
that  Chalmers  and  associates  "were  never 
able  to,  and  never  did,  procure  or  tender  or 
place  in  escrow"  a  deed  to  said  mining  claims, 
and  did  not  furnish  an  abstract  of  title  to 
said  mining  claims.  The  abstract  of  title 
and  deed  were  to  have  been  furnished  by 
Chalmers  and  his  associates  within  iW  days 
after  the  16th  of  August,  18»4,  and  prior  to 
the  payment  of  the  Installment  of  $1,500, 
which  defendant  company  agreed  to  pay. 
The'  record  discloses,  in  fact,  that  an  abstract 
of  title  was  furnished  in  time,  and  objected 
to  by  defendant  company's  agent.  That  ob- 
jection was  not  sutticieut  to  relieve  the  de- 
fendant company  from  the  performance  of 
the  obligations  imposed  on  it  by  said  contract. 
The  payment  of  the  Installment  of  $1,500  did 
not  entitle  the  defendant  to  the  possession  of 
said  deed  and  abstract  of  title,  and  the  fail- 
ure of  Chalmers  and  associates  to  deposit  the 
same  within  the  time  agreed  did  not  relieve 
the  defendant  from  making  a  tender  of  said 
$1,500  in  good  faith,  and  otherwise  perform- 
ing its  covenants  in  said  contract.  In  Keisey 
V.  Crowther,  162  U.  S.  404,  16  Sup.  Ct.  808 
(a  case  involving  substantially  the  same  prin- 
ciple as  the  case  at  bar),  Mr.  Justice  Shiras, 
speaking  for  the  court,  said:  "His  failure  to 
furnish  the  abstract  might  have  jusHfled  the 
complainants  in  declaring  themselves  off  from 
the  contract,  and  might  have  formed  a  suc- 
cessful  defense    to  an   action   for   damages 


brought  by  Crowther;  but.  If  they  wished 
to  specifically  enforce  the  ccmtract.  It  was  nec- 
essary for  the  complainants  themselves  to 
tender  performance.  •  •  •  And  the  rule  In 
still  more  stringently  applied  in  the  case  of 
an  optional  sale,  like  the  present  one,  where 
time  is  of  the  essence  of  the  contract,  and 
where  Crowther  could  not  have  enforced 
specific  performance."  In  the  case  at  bar  tlie 
pretended  tender  was  not  made  until  the  15tli 
day  of  November,  1894,  which  was  91  days 
after  the  16th  day  of  August,  1894.  In  fact, 
the  defendant  company  wholly  failed  to  per- 
form the  obligations  imposed  on  it  by  tbe 
terms  of  said  contract  from  and  after  about 
the  middle  of  October,  1894.  The  defaults  of 
the  defendant  company  in  failing  to  worlc  the 
mines  and  to  pay  royalty  excused  Chalmers 
and  associates  from  furnishing  the  abstract 
of  title  and  placing  deed  in  escrow.  It  ap- 
pears tliat  Chalmers  and  associates  had  not 
waived  those  defaults,  but,  perhaps.  Intended 
to  do  so  If  the  installment  of  $1,500  was  paid 
or  tendered  In  good  faith  by  the  16th  day  of 
November,  1894.  The  tender  or  deposit  of 
the  money  was  not  made,  and  Chalmers  re- 
ceived $300  from  Wilson,  and  gave  him  pos- 
session of  said  mines  and  property.  Time  be- 
ing of  the  essence  of  the  contract,  the  defend- 
ant company  was  not  entitled  to  further  time 
to  comply  with  the  provisions  thereof.  Set- 
tle V.  Winters,  2  Idaho,  199,  10  Pac.  216;  Wa- 
terman v.  Banks,  144  U.  S.  394,  Vi  Sup.  Ct. 
diQ.  Mr.  Chalmers  states  his  reason  for  hold- 
ing the  contract  of  August  16th  forfeited  In 
his  testimony  as  follows:  "Mr.  Shettle  said 
he  expected  to  make  the  money  out  of  the 
mine  with  which  to  pay  for  it;  and  shortly 
after  that  the  mill  burned  up,  and  he  made 
no  effort  to  replace  it,  ceased  work  upon  the 
property,  and  apparently  abandoned  it.  And 
he  had  taken  out  $900  in  gold,  and  never  paid 
us  the  royalty  which  the  contract  calls  for, 
and  was  making  efforts  to  sell  it;  and  that 
was  the  reason  why  the  deed  was  not  [de- 
posited]." An  abstract  of  title  was  furnished 
to  Shettle,  the  manager  of  the  Union  Minhag 
&  Milling  Company,  which  was  not  satisfac- 
tory to  him.  But  the  evidence  shows  that 
the  defects  in  said  abstract  were  within  the 
power  of  Chalmers  and  associates  to  remedy, 
and  required  no  further  deed  from  Schutz,  and 
only  the  recording  of  the  deed  from  said  Clark 
to  Chalmers  and  his  associates,  which  was 
recorded  on  December  5,  1894. 

By  the  sixth  finding  of  fact,  the  court  found 
that  after  It  was  ascertained  that  Chalmers 
and  associates  had  no  title  or  claim  or  right 
to  the  Austin  mining  claim,  and  that  the  title 
was  in  William  C.  Schutz,  defendant  company 
was  compelled,  with  a  large  outlay  of  money, 
to  procure  a  deed  to  said  mining  claim.  The 
evidence  does  not  sustain  this  finding.  The 
evidence  shows  that  the  title  to  said  Austlo 
mine  was  hi  C.  Jeff.  Clark,  from  whom  Chal- 
mers and  associates  had  a  deed  conveying 
the  Robinson  and  Austin  mines,  in  escrow,  at 
Soda  Springs,  at  the  time  said  pretended  title 
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was  procured  by  the  Union  Mining  &  MUllng 
Company.  It  is  shown  that  one  William  C.' 
Schutz  was  the  owner  of  said  Uoblnson  and 
Austin  mining  claims,  and  that  on  the  2:!d 
(lay  of  May,  1893,  he  conveyed  to  said  O.  Jefl!. 
Clark  the  Robinson  mining  claim  and  mill 
site,  naming  them,  and  said  deed  contains  the 
following,  to  wit:  "Also,  all  the  machinery, 
engines,  boilers;  •  •  •  hereby  conveying 
to  said  C.  Jeff.  Clark  all  of  the  property,  real, 
personal,  and  mixed,  belonging  to  said  Wil- 
liam C.  Schutz,  and  located  In  said  county  of 
Bingham,  Idaho."  The  Union  MUilng  &  Mill- 
ing Company  contends  that  the  title  to  the 
Austin  mining  claim  did  not  pass  by  said  deed 
to  C.  Jeff.  Clark.  We  cannot  sustain  that 
contention.  The  clause  in  said  de«d,  to  wit, 
"hereby  conveying  to  said  0.  Jeff.  Ulark  all 
of  the  property,  real,  personal,  and  mixed,  be- 
longing to  said  William  C.  Schutz,  and  lo- 
cated In  said  county  of  Bingham,  Idaho,"  con- 
veyed to  said  Clark  whatever  title  said  Schutz 
bad  In  and  to  said  Austin  mine.  Brown  y. 
Warren,  16  Nev.  228;  Lick  v.  O'Donnell,  3 
Cal.  59;  Pettigrew  v.  Dobbclaar,  03  Cal.  390; 
Frey  v.  CUfford,  44  Cal.  335;  1  Greenl.  Ev. 
(14th  Ed.)  §  297;  Blsh.  Cont.  S  370;  Land  Co. 
V.  Randell  (Iowa)  47  N.  W.  905.  Clark,  hav- 
ing the  title  to  both  of  said  mining  claims, 
conveyed  the  same,  by  deed  dated  Septem- 
ber 27,  1893,  to  said  Chalmers  and  associates. 
The  deed  was  In  escrow  at  Soda  Springs,  and 
was  taken  out  by  Chalmers,  with  the  $300 
Wilson  paid  him  on  the  16th  of  November, 
upcm  the  contract  of  October  31,  1893,  and 
was  duly  recorded  on  the  5th  day  of  Decem- 
ber, 1894.  The  conveyance  procured  by  the 
Union  Mining  &  Milling  Company  from 
Schutz  gave  it  no  title  to  said  mine,  and  the 
fact  that  it  expended  a  large  sum  of  money 
in  procuring  said  conveyance  is  Immaterial 
in  this  case. 

By  the  reventb  finding  of  fact,  the  court 
found  that  the  Union  Mining  &  Milling  Com- 
pany fully  and  faithfully  performed  and  kept 
all  of  the  requirements  and  obllgatloils  and 
agreements  upon  Its  part  to  be  done  or  per- 
formed, etc.  Conceding  that  the  Union  Min- 
ing &  Milling  Company  had  faithfully  kept 
and  performed  Its  obligations  In  said  contract 
up  to  November  lath,  there  Is  no  evidence 
showing  that  any  of  the  duties  Imposed  by 
said  contract  were  performed  after  that  date. 
It  did  not  woiic  the  mine.  It  did  not  account 
for  royalties  at  the  times  agreed  to.  In  fact, 
it  did  nothing.  Mr.  Shettle  testified  that  he 
knew  of  the  negotiations  between  Chalmers 
and  Wilson  as  early  as  November  14,  1894. 
He  also  testified  that  his  Intention  was,  after 
the  mill  burned,  to  develop  the  mines,  and 
expose  a  greater  amount  of  ore  before  his 
company  went  to  the  expense  of  rebuilding 
the  miU.  Mr.  Thomas  testified  that  Shettler 
said  that  he  would  wait  until  they  (the  plain- 
tiff company)  got  the  mill  up;  then  he  would 
take  it  away  from  them,  and  run  it.  While 
it  Is  true  Shettle  denied  making  that  state- 
ment, as  a  matter  of  fact  be  did  wait  juntll 


the  mill  was  completed,  and  then  took  pos- 
session by  writ  of  restitution.  The  Union 
Mining  &  Milling  Company  stood  by,  and  let 
the  plaintiff  company  expend  several  thou- 
sand dollars  In  the  improvement  and  de- 
velopment of  said  property,  and  then  did 
Just  what  the  evidence  shows  Shettle  said  he 
would  do.  By  that  finding,  It  Is  found  that 
during  the  month  of  January,  1895,  the  de- 
fendant company  procured  deeds  from  Chal- 
mers and  his  associates,  conveying  to  defend- 
ant the  title  to  the  Robinson  mine,  and  that 
this  was  to  the  satisfaction  of  Chalmers  and 
associates.  Those  facts  do  not  strengthen  de- 
fendant company's  case,  as  It  had  notice  of 
the  contract  of  Chalmers  and  associates  with 
W.  A  Wilson  and  the  Idaho  Gold-Mining 
Company;  and  Chalmers  and  his  associates 
should  not  be  permitted  to  violate  their  obli- 
gations In  the  last-mentioned  contract,  so  long 
as  Wilson  and  the  Idaho  Gold-Mining  Com- 
pany keep  and  perform  theirs.  The  defend- 
ant company  was  not  vigilant  and  active  In 
asserting  Its  pretended  rights,  and  vigilance 
and  good  faith  are  required  in  this  class  of 
cases.  Waterman  v.  Banks,  144  U.  S.  394,  12 
Sup.  Ct.  646;  Durant  v.  Comegys  (Idaho)  28 
Pac.  425. 

By  the  eighth  finding  of  fact,  the  court  finds, 
among  other  things,  that  the  defendant  com- 
pany was  endeavoring  to  assert  Its  rights  to 
procure  title  under  said  contract,  and  that  it 
had  not  abandoned  and  did  not  Intend  to 
abandon,  said  contract  or  said  property. 
This  finding  is  not  sustained  by  the  evidence. 
The  defendant  company's  Intentions  are  best 
shown  by  Its  actj.  After  the  16th  of  Novem- 
ber, to  the  date  that  the  work  of  rebuilding 
the  mill  was  completed,  and  even  later,  down 
to  February  8,  1895,  no  effort  was  made  to 
regain  possession  of  said  mining  properties, 
and  no  notice  was  served  upon  the  Idaho 
Gold-Mining  Company  that  the  defendant 
company  claimed  any  rights  under  the  con- 
tract of  August  16,  1894.  The  defendant 
company  had  full  knowledge  that  the  plain- 
tiff company  was  making  valuable  Improve- 
ments on  said  properties  at  a  large  outlay  of 
money,  and,  instead  of  Its  actively  working 
said  mines  or  endeavoring  to  do  so,  It  was 
running  a  race  with  Chalmers  and  associates 
to  ascertain  which  party  could  first  procure  a 
quitclaim  deed  to  the  Austin  mine  from 
Schutz.  The  acts  of  defendant  company 
clearly  show  that  it  bad  not  only  forfeited, 
but  also  abandoned,  Its  rights  under  said  con- 
tract of  August  16,  1894,  and  was  endeavor- 
ing to  procure  title  to  said  Austin  mine  from 
a  different  Source  than  through  Chalmers  and 
associates.  That  It  did  afterwards  procure  a 
conveyance  from  Chalmers  and  bis  associates 
to  the  Robinson  mine,  mill  site,  and  other 
property  is  imma^terial,  as  that  company  had 
notice  of  the  contracts  made  by  Chalmers 
and  associates  with  Wilson. 

The  jtidgment  of  the  court  below  is  revers- 
ed, with  instructions  to  enter  Judgment  in  fa- 
vor of  appellant  in  accordance  with  the  pray- 
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er  of  the  complaint, 
appellant 


Costs  awarded  to  the 


MORGAN,  C.  J.,  and  HUSTON,  J.,  concur. 


(23  Ner.  343) 

STATE  ex  re*.  KOPPE  t.  SECOND  JUDI- 
CIAL DISTRICT  COURT  OF 
NEVADA.     (No.  1,484.) 
(Supreme  Court  of  Nevada,     Dec.  26, 1896.) 
Appeal  prom  Justice— New  Tuiau 
After  a  verdict  rendered  in  the  district  court 
upon  the  trial  of  a  caae  appended  from  a  justice's 
court,  the  district  coiirt  has  jurisdiction,  where  a 
proper  showing  is  made,  to  grant  a  new  trial. 
(Syllabus  by  Bigelow,  C.  J.) 

Application  by  the  state,  on  the  relation  of 
Gnstave  A.  Koppe,  for  a  writ  of  certiorari  to 
A.  E.  Cheney,  judge  of  the  Second  Judicial  dis- 
trict court  for  Washoe  county.     Writ  denied. 

Curler  &  Curler,  for  relator.  T.  E.  Hay- 
don,  for  respondent. 

BIGELOW,  C.  J.  The  action  of  Haydon  v. 
Koppe  was  appealed  from  the  justice's  court  of 
Reno  township  to  the  district  court,  and  upon  a 
trial  there,  before  a  jury,  the  defendant  obtain- 
ed a  verdict  and  judgment  in  his  favor.  There- 
upon the  plaintiff,  in  accordance  with  the  pro- 
visions of  the  statute,  moved  for  a  new  trial, 
which  was  regularly  granted  by  the  court  The 
relator  (the  defendant  in  said  action)  has  ap- 
plied for  a  writ  of  certiorari  to  set  aside  the  or- 
der granting  a  new  trial,  upon  the  ground  that 
in  cases  appealed  from  a  justice's  court  the  dis- 
trict court  has  no  jurisdiction  to  grant  a  new 
trial.  Tills  contention  is  founded  upon  the  lan- 
guage of  section  3604,  Gen.  St.,  which  directs 
that  "all  cases  appealed  to  the  district  court 
shall  be  tried  anew  in  said  court,  but  said  court 
may  regulate  by  rule  the  practice  in  such  cases 
In  an  respects  not  provided  for  by  statute." 
The  relator  contends  that  in  the  trial  of  ap- 
pealed cases  the  district  court  has  only  such 
jurisdiction  as  Is  specially  conferred  upon  It  by 
statute;  that  it  has  no  common-law  jurisdiction; 
and,  as  the  right  to  try  anew  does  not  include 
the  right  to  grant  a  new  trial,  no  such  power 
exists.  We  do  not  however,  feel  justified  In 
taking  so  restricted  a  view  of  the  powers  of 
the  district  courts.  Nothing  is  said  in  the  stat- 
utes as  to  what  the  procedure  in  appealed  cases 
shall  be,  except  that  the  court  may  regulate  it 
by  rule,  which,  so  far  as  we  know,  has  never 
been  done,  except  in  some  few  points  imma- 
terial to  this  question;  but  the  legislature  must 
have  expected  those  courts  to  pursue  the  ccoK^e 
they  generally  do  pursue,  and  that  Is  to  try  such 
cases  in  substantially  the  same  manner  that 
cases  originally  begun  in  the  courts  are  tried. 
Believing  this  to  be  correct  practice,  we  see  no 
occa.sion  to  make  an  exception  of  the  right  to 
grant  a  new  trial.  Gener^y,  the  district 
courts  have  the  power  to  grant  new  trials  where 
a  proper  showing  is  made.  The  statute  seems 
to  make  no  restriction  upon  it  The  provi- 
sions of  article  2  of  chapter  7  of  the  practice 


act  (1  Oomp.  Laws,  p.  344),  which  treats  ot  new 
trials,  are  in  no  wise  limited  to  actions  orig- 
inally begun  in  the  district  courts.  Thejr  are 
apparently  applicable  to  all  cases  where  there 
has  been  a  trial  and  a  decision  by  a  jury,  court, 
or  referee.  To  hold  that  they  do  not  apply  to 
cases  appealed  from  a  justice's  court  would  be 
to  construe  into  the  statute  an  exception  that 
does  not  exist  there  now. 

The  case  of  Schuyler  v.  Mills,  28  N.  J.  Law, 
137,  relied  upon  by  relator,  is  not  hi  point,  for 
the  reason  that  the  statute  of  New  Jersey  to 
force  when  that  decision  was  rendered  provided 
that  "after  the  trial  of  an  appeal  in  the  court 
of  common  pleas  no  new  trial  shall  be  granted 
by  the  said  court."  The  only  question  in  that 
case  was  whether  a  nonsuit  constituted  a  trial 
of  the  caae.  Having  held  that  it  did,  there 
could,  of  course,  under  that  statute,  be  no  new 
trial.    Application  for  the  writ  denied. 

BONNIFIELD  and  BELKNAP,  JJ.,  concor; 


(81  Or.  5S») 

McCANN  V.  WETHERILL. 

(Supreme  Court  of  Oregon.     Dec.  21,  1896.) 

Questions  op  Fact— Review. 

A  judgment  based  wholly  on  findings  of  fact 
will  be  affirmed  if  they  are  supported  by  the  evi- 
dence. 

Appeal  from  circuit  court,  Josephine  coon- 
ty;  H.  K.  Hanna,  Judge. 

Action  by  Edward  McCann  against  Alexan- 
der Wetherlll.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Francis  Fitch  and  Willard  Crawford,  C«r 
appellant    Davis  Brower,  for  respondent 

PER  CURIAM.  This  Is  a  suit  brought  to 
enjoin  the  defendant  from  obstructing  or  in- 
terfering with  the  flow  of  water  In  and 
through  a  certain  ditch,  by  which  a  portion 
of  the  waters  of  Democrat  gulch.  In  Jackson 
county,  is  carried  onto  the  lands  of  plaintiff, 
and  used  by  him  for  irrigating  purposes. 
The  plaintiff  claims  title,  and  the  right  to 
use  300  inches  of  the  water  flowing  in  the 
gulch,  by  adverse  user  of  himself  and  gran- 
tors for  more  than  fifteen  years.  The  answer 
denies  the  facts  alleged,  and  sets  up  as  a  de- 
fense that  Democrat  gulch  is  not,  and  neve»> 
has  been,  a  natural  water  course,  but  that  alt 
the  water  flowing  therein  was  diverted  from 
Althouse  creek  into  said  gulch,  and  appropri- 
ated for  the  purposes  of  irrigation,  and  for 
stock  and  domestic  use,  by  defendant's  gran- 
tors and  predecessors  in  Interest  more  than 
23  years  ago,  and  has  been  continuously  used 
by  them  for  such  purposes  ever  since,  and 
that  any  use  of  said  water  by  the  plaintiff 
and  his  grantors  was  a  permissive  one  only. 
The  reply  put  in  issue  the  allegations  of  the 
answer,  and,  upon  the  issues  thus  Joined,  a 
trial  was  had,  resulting  In  a  decree  In  favor 
of  the  defendant  from  which  the  plaintiff 
appeals.    The  issues  involved  in  the  case  are 
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wholly  questions  of  fact,  and  tt  is  sufBclent 
for  ua  to  say  that,  after  a  painstaking  exam- 
hiation  of  the  evidence,  we  fallt  concar  In 
the  conclusions  of  the  trial  court;  and  the 
decree  is  therefore  aftlrmed. 


(U  Or.  226) 

ETAN  T.  RYAN. 
(Supreme  Conrt  of  OrcgoB.     Dec.  21, 1S96.) 

DiVoBCB— CbdEIiTT— Etidbscb. 
A  diTorce  for  crnel  and  Inhranan  treatment, 
•nd  personal  IndigDities  rendering  life  bitnleu- 
some,  should  be  grnnted  on  evidence  that  defend- 
ant wag  frequency  intoxicated,  and  was  quarrel- 
some and  violent;  that  at  one  time  he  kicked  out 
a  door  panel,  and  that  at  another,  while  violently 
cursing  his  wife,  he  shot  off  a  pistol  several  times; 
that  he  was  in  the  habit,  without  provocation,  of 
using  vile  and  offensive  language  in  her  presence. 

Appeal  from  circuit  court,  Multnomah  Coun- 
ty; E.  D.  Sbattuck,  Judge. 

Action  by  Elizabeth  Ryan  against  A.  G.  Ry- 
an for  divorce.  Judgment  for  plaintltf,  and 
defendant  appeals.    Affirmed. 

John  M.  Gearln  and  D.  R.  Murphy,  for  ap- 
pellant J.  C.  Moreland  and  R.  W.  Montague, 
for  respondent. 

PER  CURIAM.  This  Is  a  suit  for  divorce, 
based  upon  two  grounds,  viz.  habitual  gross 
drunkenness  contracted  since  marrlage,and  cru- 
elty and  personal  Indignities  rendering  life  bur- 
densome. The  court  below  found  in  favor  of 
plaintiff  upon  both.  We  have  examined  the 
testimony  with  much  care  and  attention,  and 
have  come  to  the  conclusion  the  divorce  should 
be  granted.  While  it  is  thought  the  charge 
of  habitual  gross  drunkenness  has  not  l>een 
sustained,  yet  there  can  be  no  question  but 
tliat  the  defendant  has  been  beastly  intoxicat- 
ed at  frequent  Intorvals  during  bite  years,  per^ 
liaps  not'  elsewhere  than  at  his  home,  and 
while  in  ttiat  condition  was  wantonly  abusive 
of  plaintiff,  treated  her  harshly  and  cruelly, 
and  in  utter  disregard  of  conjugal  fellowship. 
But  It  Is  claimed  that  the  acts  charged  and 
proven  do  not  constitute  cruel  and  Inhuman 
treatment,  or  personal  Indignities  rendering 
life  burdensome,  within  the  meaning  of  the 
statute.  Personal  violence  against  plaintiff 
may  not  have  iyeen  directly  threatened  or  Im- 
minent, yet  she  was  not  without  reason  for 
apprehending  it  It  was  shown  that  the  de- 
fendant, while  intoxicated,  was  quarrelsome, 
and  at  times  violent,  and  acted  without  rea- 
son and  In  utter  disregard  of  consequences. 
At  one  time  he  kicked  out  the  door  panel;  at 
another,  while  violently  cursing  her,  shot  off 
his  pistol  a  number  of  times;  and  at  another 
be  followed  her  around  while  she  was  doing 
her  housework,  clapping  bis  fist  in  his  hand, 
and  swearing  that  she  did  not  have  a  relation 
that  could  stand  up  against  hhn.  During  these 
and  other  times,  without  cause  or  provocation, 
he  called  tier  "a  whore,"  and  applied  to  her 
other  offensive  and  opprobrious  epithets,  and 
used  towards  her  language  so  vile  and  inde- 
cent that  we  refrain  from  repeating  It  here. 


She  says  his  demeanor  rendered  her  nervous 
and  sick,  and  that  she  could  not  live  with  him 
longer.  We  tlilnk  that  such  treatment  as  is 
delineated  in  the  evidence,  considered  In  its 
entirety.  Is  quite  sulUcient  to  make  the  plain- 
tiff apprehensive  of  her  personal  safety,  and 
is  of  a  nature  calculated  to  affect  her  mind, 
undermine  her  health,  and  thereby  endanger 
her  life,  and  hence  is  sufUdent  upon  which  to 
found  a  divorce.  Doollttle  v.  Doolittle,  78 
Iowa,  7U2,  43  N.  W.  610,  and  Day  v.  Day,  84 
Iowa,  221,  50  N.  W.  »79.  There  was  no  con- 
donation, and  the  decree  of  the  court  below 
is  therefore  afllrmed. 


(30  Or.  247) 
DAT  T.  liARSEN.      - 
(Supreme  Court  of  Oregon.     Dec.  21,  1806.) 
Attorney's  Libm  on  JoDOMBirr— Wbks  Accrdbs, 
The  lien  on  a  judgment  given  by  Hill's  Ann. 
Laws,  §  1044,  to  nn  attorneiy,  for  fees,  "from  the 
giving  notice  thereof  to  the  ^rty  against  whom 
the  judgment  or  decree  is  given,  and  filing  the 
original  with  the  clerk,"  does  not  accrue  if,  prior 
to  such  notice  and  filing,  the  judgment  defendant 
makes  a  bona  fide  settlement  of  the  jadguient 
with  the  auditor. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty;  E.  D.  Sbattuck,  Judge. 

Action  by  Joe  Day  against  B.  S.  Larsen. 
There  was  a  Judgment  for  plaintiff,  and,  from 
an  order  vacating  an  order  against  the  clerk 
of  court  to  show  cause  why  be  should  not 
enter  satisfaction  of  the  judgment,  defendant 
appeals.    Reversed. 

Walter  S.  Perry,  for  appellant.  M.  J.  Ma^ 
Mahbn,  for  respondent 

BEAN,  J.  This  is  a  summary  proceeding 
against  the  clerk  of  the  trial  court,  to  compel 
him  to  enter  of  record  the  satisfaction  of  a 
judgment  The  facts  are  that  on  March  11, 
1S85,  a  judgment  was  rendered  in  a  civil  ac- 
tion in  favor  of  plaintiff,  and  against  the  de- 
fendant, for  the  sum  of  $138.20,  besides  costs 
and  disbursements.  This  Judgment  was  paid 
in  full  on  the  15th  of  the  same  month,  and 
the  judgment  creditor  duly  executed  and  ac- 
knowledged a  certificate  of  satisfaction  there- 
of in  writing.  After  payment,  but  before 
the  certificate  was  tendered  to  the  clerk  for 
filUig,  or  any  demand  made  upon  blm  to  en- 
ter satisfaction  of  the  judgment,  the  attor- 
neys of  the  plaintiff  duly  served  and 'filed  a 
notice  of  Hen  thereon  for  their  compensation 
for  prosecuting  the  action,  and  on  account 
thereof  the  clerk  refused  to  satisfy  the  judg- 
ment of  record,  which  action  was  approved 
by  the  court. 

It  was  claimed.  In  the  conrt  below,  that 
the  certificate  of  satisfaction  was  not  executed 
ontll  after  the  notice  of  the  attorney's  lien 
had  been  served  and  filed,  and  was  dated 
back  for  the  purpose  of  defrauding  them  out 
of  their  compensation.  But  this  contention 
was  not  supported  by  the  evidence,  and  there- 
fore the  only  question  in  this  case  is,  at  what 
time  does  the  lien  of  an  attorney  attach  to  a 
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judgment  recovered  by  him  as  against  the 
Judgment  debtor?  And  this  question  must 
be  detennlned  from  the  provisions  of  the  stat- 
ute. It  is  unnecessary  to  stop  to  inquire  as 
to  an  attorney's  rights  In  this  regard  at  com- 
mon law,  for  our  statute  covers  the  entire 
subject,  gives  the  lien,  and  specifically  points 
out  when  and  upon  what  terms  and  conditions 
it  shall  attach,  or,  as  put  by  Mr.  Justice  El- 
liott m  a  similar  case,  "the  statute  is  now  the 
source  from  which  the  lien  is  derived,  and  it 
can  only  exist  as  the  statute  creates  It."  Al- 
derman V.  Nelson,  111  Ind.  255,  12  N.  E.  394. 

By  section  1044  of  Hill's  Annotated  Laws  it 
is  provided  that  an  attorney  has  a  lien  for 
his  compensation  to  the  extent  the  same  may 
have  been  specially  agreed  on,  "from  the  giv- 
ing notice  thereof  to  the  party  against  whom 
the  judgment  or  decree  is  given,  and  filing 
the  original  with  the  clerk  where  such  judg- 
ment or  decree  is  entered  and  docketed." 
These  words  carry  their  meaning  plain  upon 
their  face,  and  fix,  as  the  time  when  the  lien 
shall  attach  as  against  the  Judgment  debtor, 
the  giving  of  notice  to  him,  and  filing  the  same 
with  the  clerk.  The  right  to  acquire  the  lien 
Is  a  privilege  of  which  the  attorney  may  avail 
himself,  by  giving  and  filing  the  notice  as  re- 
quired by  the  statute;  but  he  has  no  lien  or 
claim  upon  the  Judgment,  as  against  the  judg- 
ment debtor,  prior  to  that  time.  As  to  him, 
the  notice  creates  and  originates  the  lien,  and 
the  statute  speciflcally  fixes  the  time  from 
which  it  shall  exist.  He  Is  a  straiigLT  to  the 
contractual  relations  between  the  attorney  and 
his  client,  and  no  right  can  be  acquired 
against  him  under  the  statute  before  the  pre- 
scribed notice  is  given.  If,  before  that  time, 
be  makes  a  bona  fide  settlement  of  the  judg- 
ment with  the  creditor,  it  Is  clear  that  there 
is  nothing  In  existence  to  which  the  lien  can 
attach,  and  any  subsequent  notice  is  there- 
fore Inoperative  to  create  any  liability  against 
him.  This  Is  in  harmony  with  the  construc- 
tion of  analogous  statutes  In  other  states. 
Henry  v.  Traynor,  42  Minn.  2:«,  44  N.  W.  11; 
Elliott  V.  Atkins,  2G  Neb.  409,  42  N.  W.  403; 
Pirle  V.  Harkness,  52  N.  W.  581;  Smelting 
Co.  V.  Pless,  9  Colo.  112,  10  Pac.  652. 

It  follows  from  what  has  been  said  that  the 
order  appealed  from  must  be  reversed,  and 
this  cause  remanded  to  the  court  below,  with 
directions  to  order  the  Judgment  In  question 
to  be  satisfied  of  record. 


(19  Mont.  1) 

CLARK  V.  LINDSAY  &  CO.,  Limited. 
(Supreme  Court  of  Montana.  Nov.  30,  1896.) 
CoMTiiACTS—  Performance. 
A  contract  to  sliip  Roods  by  wny  of  a  cer- 
tain railrond  on  or  l)efore  a  specified  day  Is 
complied  with  by  putting  the  goods  on  board  a 
car  of  such  railroad  on  such  day,  though  the 
car  does  aot  leave  the  station  until  some  day 
following. 

Appeal    from    district    court,    Lewis    and 
Clarke  county;  Horace  U.  Buck,  Judge. 


Action  by  H.  S.  Clark  against  Lindsay  & 
Co.,  Limited.  From  a  judgment  in  favor  of 
plaintlEF,  defendant  appeals.    Affirmed. 

This  action  Is  brought  to  recover  damages 
sustained  by  plaintiff's  assignor,  one  Pendle- 
ton, because  of  the  failure  of  Lindsay  &  Co. 
to  receive  a  cat  load  of  eggs  and  dressed 
poultry  sold  by  Pendleton  to  the  defendant 
in  February,  1892.  It  is  alleged  by  plaintiff 
that  on  February  11,  1892,  Pendleton  sold 
and  furnished  to  defendant  370  cases  of  eggs 
at  the  agreed  price  of  20  cents  per  dozen, 
amounting,  in  all,  to  $2,220;  that  the  said 
agreed  price  was  for  the  eggs  delivered  on 
board  the  cars  in  Lawrence,  Kan. ;  that  there- 
after, on  February  13,  1892,  In  addition  to  the 
eggs  sold,  Pendleton  sold  and  furnished  to 
defendant  a  quantity  of  dressed  turkeys,  of 
the  value,  when  delivered  on  board  the  cars 
at  Lawrence,  of  $142.04;  that  defendant  re- 
quested that  the  poultry  be  shipped  In  the 
same  car  with  the  eggs,  and  that,  under  the 
contract,  the  eggs  and  poultry  were  to  be 
shipped  on  or  before  February  15,  1892;  that 
defendant  was  to  pay  the  freight  from  Law- 
rence, Kan.,  to  its  place  of  business  In  Hel- 
ena, and  plaintiff's  assignor  was  instructed 
by  the  defendant  to  ship  via  the  Union  Pa- 
cific Railway;  that,  according  to  the  contract 
and  direction  of  the  defendant,  Pendleton 
shipped  the  eggs  and  poultry  on  February 
15,  1892,  as  directed,  and  notified  the  defend- 
ant of  the  shipment  on  said  date;  that  on  the 
arrival  of  the  eggs  and  poultry  at  Helena 
about  February  23,  1892,  the  defendant  re- 
fused to  unload  them  from  the  cars  or  pay 
for  the  same,  or  to  have  anything  to  do  with 
the  goods;  that  plaintiff  was  obliged  to  sell 
the  same  for  the  best  prices  he  could  get,  and 
thereby  sustained  loss.  The  defendant  de- 
nied the  contract  as  alleged  by  plaintiff,  and 
for  further  answer  avciTed  that  about  Febru- 
ary 11,  1892,  Pendleton  and  defendant  enter- 
ed into  an  agreement  whereby  Pendleton  was 
to  sell  to  defendant  the  eggs  and  poultry 
mentioned  In  the  complaint,  and  at  prices 
therein  given;  that  by  the  terms  of  their 
contract  It  was  exi)ressly  agreed  that  Pendle- 
ton should  deliver  the  eggs  and  poultry  free 
on  board  the  cars  on  the  Union  Pacific  Rail- 
way at  Lawrence,  Kan.,  in  such  time  that 
the  same  could  be  shipped  and  leave  Law- 
rence on  or  before  February  15th,  and  that 
the  time  of  shipment  and  departure  of  the 
eggs  and  iwultry  was  a  material  part  of  the 
contract;  but  that  Pendleton  failed  to  load 
the  merchandise  on  board  the  cars  at  Law- 
rence In  time  to  permit  the  same  to  be  ship- 
ped and  depart  from  Lawrence  on  or  before 
February  15.  1892,  and  that  the  said  mer- 
chandise could  not  be  shipped  and  depart 
from  Lawrence  before  February  ICth,  and 
did  not  in  fact  leave  until  February  17th. 
The  plaintiff,  by  replication,  denied  that  Pen- 
dleton failed  to  put  the  merchandise  on  board 
the  cars  at  Lawrence  so  that  the  same  could 
be  shipped  and  depart  therefrom  on  or  before 
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Fcbruai-y  15,1802,  and  alleged  that  It  was  load- 
ed at  Lawrence  In  time  so  that  it  could  have 
been  shipped  and  have  departed  from  Law- 
rence on  February  15, 1W2,  and  alleged  that  the 
merchandise  left  Lawrence  on  February  16, 
1892.  The  replication  also  denied  that  It  was 
any  part  of  the  contract  that  Pendleton 
should  cause  the  merchandise  to  depart  from 
Lawrence  on  or  before  February  15,  1892. 
The  case  was  tried  to  a  jury,  and  a  verdict 
returned  In  favor  of  plaintiff,  assessing  his 
damages  In  the  sum  of  $GT6.G6.  Judgment 
was  entered  on  the  verdict.  Defendant  mov- 
ed for  a  new  trial,  w^hicb  was  denied.  From 
the  Judgment,  and  the  order  overruling  the 
motion  for  a  new  trial,  the  defendant  appeals. 


Henry  C.  Smith,  for  appellant. 
Word,  for  respondent. 


Smith  & 


HUNT,  J.  (after  stating  the  facts).  What 
was  the  contract  entered  into  between  the  par- 
ties? If  the  respondent  is  correct,  Pendleton 
did  all  he  was  obliged  to  do,  when,  on  Feb- 
ruary 15tb,  he  placed  the  merchandise  In- 
volved, in  good  condition,  on  board  the  rail- 
road cars  at  Lawrence,  Kan.,  to  be  transported 
to  Helena,  Mont.  But  if  apiK>llaut  (defend- 
ant) is  correct,  although  it  admits  that  the 
contract  entered  Into  between  it  and  Pendle- 
ton is  the  same  as  set  forth  by  Pendleton, 
It  nevertheless  avers  that  it  was  agreed  in 
and  by  said  contract  that  the  merchandise 
was  to  be  delivered  to  the  railroad  company 
so  that  It  could  be  shipped  and  leave  Law- 
rence on  or  before  February  15th,  and  that 
such  shipment  and  departxue  were  material 
parts  of  the  contract.  Without  reviewing  the 
evidence,  it  Is  sufiQclent  to  say  that  the  plain- 
tilTs  version  of  the  agreement  Is  fully  sup- 
ported. When  plaintiff's  assignor  agreed  to 
ship  the  goods  on  or  before  February  l.">th, 
presumably  he  meant  only  to  deliver  the 
goods  on  that  date  to  the  carrier  for  trans- 
portation cm  a  regular  line  of  transportation 
between  the  point  of  shipment  and  destina- 
tion. This  was  done.  The  signlQcation  of 
the  word  "shipment"  is  uniform.  The  Cen- 
vary  Dictionary  defines  ".shipment"  as:  "The 
act  of  despatching  or  shipping;  especially  the 
putting  of  goods  or  passengers  on  board  ship 
(or  transportation  by  water.  A  quantity  of 
((oods  delivered  at  one  time  for  transporta- 
tion, whether  by  sea  or  by  land."  Biaclc,  Law 
Diet.  There  was,  therefore,  no  implied  obli- 
gation on  the  part  of  the  plaintiff's  assignor 
to  see  that  the  merchandise  left  on  the  i5th. 
The  argument  of  the  appellant  is  very  close 
to  that  advanced  by  defendants  in  the  case 
of  Ledon  v.  Havemeyer  (N.  Y.  App.)  24  >f.  E. 
297.  It  was  there  contended  tliat  the  word 
"shipment"  meant  a  clearance  of  the  vessel, 
as  well  as  putting  the  goods  ou  ooanl  within 
the  period  allowed  for  shipment;  but  the 
court  held  otherwise,  saying:  "The  woMs 
'8bipmeut'  and  'shipped'  are  now  used  Indif- 
ferently to  express  the  idea  of  goods  deliv- 
ered to  carriers  for  the  purpose  of  being  trans- 


ported from  one  place  to  another,  over  land 
as  well  as  water,  and  Imply,  with  respect  to 
carrying  by  land,  a  completed  act,  irrespec- 
tive of  the  time  or  mode  of  transportation. 
Caulklns  v.  Hellman,  47  N.  Y.  452;  Fisher  v. 
Minot,  10  Gray,  2C0;  Sehmertz  v.  Dwyer,  53 
Pa.  St  335.  •  •  *  We  have  been  referred 
to  no  authorities  supporting  the  defendants' 
contention,  and  we  believe  it  to  be  contrary 
to  the  invariable  meaning  of  the  word,  as  de- 
fined by  lexicographers,  as  understood  by  the 
mercantile  community  generally,  or  as  laid 
down  In  the  decisions  of  the  courts."  The 
com-t  charged  the  jury  In  harmony  with  the 
law  as  above  stated,  and  submitted  to  their 
determination  ail  the  evidence  bearing  upon 
the  actual  agreement  between  the  parties. 
They  were  told  that  if  they  believed  that  the 
contract  was,  in  effect,  that  the  goods  were 
to  be  shipped  by  Pendleton  on  or  before  Feb- 
ruaiy  15th,  and  that  Pendleton  placed  the 
goods  on  board  the  cars  of  the  Union  Pacific 
Railway  Company  at  Lawrence  on  the  .'<aid 
15th  day  of  February,  then  they  should  find 
that  Pendleton  had  complied  with  his  part  of 
the  contract;  but  If  they  believed  that  the 
agreement  was  that  Pendleton  was  to  deliv- 
er the  goods  so  that  they  could  leave  Law- 
rence on  the  15th,  and  they  were  not  deliv- 
ered in  time  to  let  the  cars  go  forward  on 
that  date,  they  should  find  for  the  defendant 
They  were  further  told  that  If,  however,  they 
believed  Pendleton  placed  the  goods  on  board 
the  cars  on  tlie  10th,  so  that  they  could  have 
left  Lawrence  on  that  day,  then  Pendleton 
complied  with  his  contract,  and  the  plain- 
tiff could  recover.  Thus,  the  facts  and  the 
law  applicable  were  fairly  submitted  to  the 
jury,  and  their  verdict  for  the  plaintiff  can- 
not now  be  disturbed.  We  may  say,  too,  that 
the  appellant  in  the  case  is  in  no  position  to 
complain,  for,  imder  the  construction  of  the 
contract  that  It  contends  for,  it  could  not  re- 
cover, inasmuch  as  It  clearly  appears  by  the 
testimony  that  the  car  was  loaded  on  the 
night  of  the  15th,  at  I^wrence,  in  time  to 
have  enabled  the  carrier  to  move  it  forward 
towards  its  destination;  hence,  if  there  was 
any  negligence  at  all,  it  was  on  the  part  of 
the  railroad  company,  and  did  not  lie  in  a 
breach  of  plaintiff's  contract  with  defendant. 
Hutch.  Carr.  i  88.  There  being  no  en-or  in 
the  record,  the  judgment  and  order  will  be 
affirmed.      Affirmed. 

PEMBERTON,  C.  J.,  concurs.     DE  WITT, 
J.,  not  sitting. 


(19  Mont.  6) 
STATE  V.  O'BRIEN. 
(Supreme  Court  of  Montana.     Nov.  30,  180C.) 
Chiminal  Law— Appeal  by  State. 
Under  Pen.  Code,  |  1990,  providing  that 
an  issue  of  fact  arises  on  a  plea  of  furmor  con- 
viction or  acquittal,  or  on  a  plea  of  once  in 
jeopardy,  where  one  indicted  for  murder,  after 
a   judgment   convicting   him   of   manalauKhter 
was  reversed,  pleaded  an  acquittal  of  murder  iu 


Digitized  by  V^jOOQ  IC 


104 


47  PACIFIC  REPORTER. 


(Mont. 


the  first  and  second  degrees,  and  former  jeopar- 
dy as  to  such  offenses,  and  the  state's  attorney 
asked  the  court  to  take  judicial  notice  of  the 
proceedings  on  the  former  trial,  and  pass  on  the 
pleas  of  former  acquittal  and  jeopardy,  an  or- 
der by  the  court  sustaining  the  validity  of  such 
pleas,  and  ordering  defendant  to  be  held  for 
trial  for  manslaughter,  was  not  within  Pen. 
Code,  §  2273,  subsec.  4,  providing  that  the  state 
may  appeal  from  an  order  affecting  the  sub- 
stantial rights  of  the  state. 

Appeal  from  district  court,  Cascade  county: 
C.  H.  Benton,  Judge. 

Edward  J.  O'Brien  was  convicted  of  man- 
slaughter, and  the  Judgment  against  him  was 
reversed  on  appeal,  and  the  cause  remanded. 
43  Pac.  1091,  44  Pac.  399.  From  a  judgment 
holding  valid  the  pleas  of  former  acquittal 
and  former  Jeopardy  as  to  murder  in  the  flrst 
and  second  degrees,  the  state  appeals.  Dis- 
missed. 

H.  J.  Haskell  and  James  W.  Freeman,  for 
the  State.    Leslie  &  Downing,  for  respondent. 

HUNT,  J.  The  defendant  was  originally 
tried  before  the  district  court  of  Cascade  coun- 
ty, under  an  information  charging  him  with 
murder  in  the  first  degree.  He  was  convicted 
of  manslaughter,  and  appealed  to  this  court 
The  Judgment  against  him  was  reversed,  and 
the  cause  remanded  to  be  tried  anew.  State 
V.  O'Brien,  18  Mont.  1.  43  Pac  1091,  44  Pac. 
.'?99.  When  the  cause  came  on  again  for  trial 
in  the  district  court,  the  defendant  pleaded 
that  he  bad  already  been  acquitted  of  the 
charge  of  murder  In  the  flrst  and  second  de- 
grees, and  had  also  been  placed  In  Jeopardy 
for  those  offenses,  because  on  bis  former  trial 
he  had  been  found  guilty  of  manslaughter 
only.  In  reply  to  the  pleas  of  former  acquittal 
and  former  Jeopardy,  the  state  admitted  that 
an  Information  had  been  filed  against  the  de- 
fendant, charging  him  with  murder  In  the 
flrst  degrrec;  that  defendant  had  been  tried  un- 
der such  Information,  had  been  found  guilty 
of  manslaughter;  and  that  judgment  on  said 
conviction  had  been  entered  against  the  de- 
fendant The  county  attorney  then  asked  the 
court  to  take  Judicial  notice  of  the  proceed- 
ings bad  on  the  former  trial  of  the  case,  and 
to  pass  upon  the  pleas  of  former  acquittal  and 
Jeopardy  entered  by  the  defendant,  and  to 
hold  said  pleas  Insufficient  In  law  to  consti- 
tute former  acquittal  of  murder  in  the  flrst 
and  second  degrees,  or  former  Jeopardy.  No 
Jury  was  Impaneled.  The  court  sustained  the 
defendant's  pleas  as  valid,  and  ordered  the 
defendant  to  be  held  to  await  trial  for  the 
crime  of  manslaughter.  The  state,  by  the 
county  attorney,  excepted  to  the  order  of  the 
court,  and  appeals  from  the  order  holding  the 
pleas  of  former  acquittal  and  Jeopardy  to  be 
valid. 

The  defendant  by  motion,  questions  the  au- 
thority for  the  appeal  from  the  order  of  the 
court  Section  2273,  Pen.  Code,  provides  as 
follows:  "An  appeal  may  be  taken  by  the 
state:  (1)  From  the  Judgment  for  the  defend- 
'  ant  on  a  demurrer  to  the  indictment  or  in- 


formation. (2)  From  an  order  granting  a  new 
trial.  (3)  From  an  order  arresting  judgment 
(4)  From  an  order  made  after  Judgment,  af- 
fecting the  substantial  rights  of  the  state.  (5) 
From  an  order  of  the  court  directing  the  Jury 
to  find  for  the  defendant"  It  Is  contended  by 
the  appellant  that  this  case  is  brought  with-. 
In  the  terms  of  the  fourth  subdivision  of  the 
statute  quoted,  and  that  when  the  court  made 
an  order  to  the  effect  that  the  defentlant's  plea 
of  former  acquittal  was  valid.  It  was  equiva- 
lent to  an  order  made  after  judgment  affect- 
ing the  substantial  rights  of  the  state.  But  tn 
our  opinion  the  ruling  of  the  court  was  not 
one  made  after  Judgment  because,  when  the 
former  Judgment  of  conviction  of  manslaugh- 
ter was  set  aside  by  this  court,  the  effect  of  the 
decision  setting  aside  the  Judgment  was  to  put 
the  defendant  In  a  position  as  if  no  such  Judg- 
ment ever  bad  been  rendered  against  blm. 
He  stood  before  the  court,  so  far  as  be  was  af- 
fected by  the  pending  charge  of  manslaughter 
(which  point  alone  we  are  considering),  in  the 
same  position  as  if  no  trial  had  been  had. 
This  Is  the  e-vpress  provision  of  section  2191 
of  the  Penal  Code.  The  ruling  of  the  court 
only  determined  that  the  pleas  of  former  ac- 
quittal and  Jeopardy  constituted  a  defense  to 
the  charge  of  murder  In  the  flrst  and  second 
degrees.  Whether  or  not  the  defendant  had 
actually  been  acquitted  of  the  aforesaid  char- 
ges of  murder,  and  whether  or  not  the  said 
charges  were  the  isame  offenses  referred  to  in 
the  Inforinatlon  under  which  the  defendant 
was  to  be  tried  again,  and  whether  or  not  the 
defendant  had  once  been  in  Jeopardy  under 
the  charges  of  murder  in  the  flrst  and  second 
degrees,  necessarily,  under  the  Statutes  at 
Montana,  Involved  issues  of  fact  Section  1990 
provides  as  follows:  "An  issue  of  fact  arises: 
0)  Upon  a  plea  of  not  guilty.  (2)  Upon  a 
plea  of  former  conviction  or  acquittal  of  the 
same  offense.  (3)  Upon  a  plea  of  once  in 
Jeopardy."  It  being  clear,  therefore,  luder 
the  law,  that  the  pleas  of  defendant  raised 
Issues  of  fact,  the  court  was  obliged  to  sub- 
mit them  to  a  Jury.  It  may  be  that,  by  con- 
cessions of  the  defendant,  the  offering  of  evi- 
dence becomes  merely  the  formal  Introduction 
of  the  record  of  the  previous  trial  with  the 
agreement  that  there  is  no  difference  In  the 
two  cases  between  the  Identity  of  the  offense 
charged  and  the  identity  of  the  defendant; 
but  the  issues,  nevertheless,  are  to  go  to  a 
Jury,  under  appropriate  instructions  by  the 
court  Whart.  Cr.  Ev.  {  593.  Section  2143  of 
tlie  Criminal  Code,  carrying  out  the  law  which 
declares  that  the  pleas  of  former  acquittal  and 
Jeopardy  are  issues  of  fact,  specifies  that  the 
verdict  shall  be  either  "for  the  state"  or  "for 
the  defendant"  The  question,  therefore,  if 
one  at  issue,  cannot  be  finally  determined 
without  the  finding  by  a  Jury.  In  People  v. 
Kinsey,  51  Cal.  278,  It  was  decided  that  tba 
defendant  Is  entitled  to  a  verdict  on  a  plea  ot 
former  acquittal  entered,  and,  until  there  1b 
such  a  verdict,  there  can  be  no  Judgment  of 
conviction.    As  we  look  at  It,  there  was  no 
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jnrlgmcut  in  the  case  when  this  appeal  was 
taken,  and  the  issues  remain  still  to  be  dis- 
posed of.  The  ruling  of  the  district  court  was 
an  interlocutory  one,  from  which  the  state 
could  not  appeal.  State  v.  Pollard,  83  N.  C. 
598.  It  follows  that  tlie  principal  and  im- 
portant question  which  the  state  see|:s  to  have 
decided,  namely,  whether  or  not  the  defend- 
ant can  be  tried  again  for  murder,  Is  not  be- 
fore us,  and  cannot  be  conslOered.  The  ap- 
peal is  dismissed. 


PB-MBERTON,  C.  J.,  concurs. 
J.,  not  Bitting. 


DE  WITT, 


(15  Wash.  6E4) 


JOSE  V.  LYNCH. 


(Supreme  Court  of  Washington.     Not.  30, 
1896.) 

^AKTMBRSniP   ACCOD.STIXG— UECREE. 

In  an  action  to  dissolve  a  partnership,  for 
the  returu  to  plaintiff  of  his  peruouulty,  tlic  use 
of  which  had  been  giTen  to  the  firm,  anij  for  a 
receiver,  plaintiff  alleged  that,  nnder  the  con- 
tract, he  furnished  horses  constituting  a  logging 
team,  and  defendant  furnished  !F1,500  to  buy 
certain  land;  that  the  profits  were  to  be  shared 
equally.  The  answer  alleged  that  plaintiff  de- 
livered the  horses  to  defendant,  to  indemnify 
him  against  loss,  oecause  his  wife  and  himself 
had  become  sureties  on  an  appeal  bond  given  by 
plaintiff  in  an  action  by  a  bonk  against  him.' 
fle?>/,  that  the  court,  in  its  decree,  hod  no  pow- 
er to  order  that  defendant  should. satisfy  the 
claim  of  the  bank  in  10  days,  and,  on  payment 
thereof,  should  have  the  horses  turned  over  to 
him  as  security,  or  that  the  receiver  should  sat- 
isfy such  claim;  the  bank  not  being  a  party  to 
the  action,  and  defendant  never  having  taken 
possession  of  the  alleged  pledged  property. 

Ai^)eal  from  superior  conrt.  King  county; 
R.  Osborn,  Judge. 

.  Action  by  Thomas  Jose  against  B.  B.  Lynch 
for  the  dlseolntlon  of  a  partnership  between 
plaintiff  and  defendant,  for  a  receiver,  and 
for  the  return  to  plaintiff  of  his  Indlyidual 
personal  property,  the  use  of  which  had  been 
given  to  the  partnership  for  the  logging  of 
a  certain  tract  of  land.  From  the  judgment, 
plaintiff  appeals.    Reversed. 

Brady  &  Gay,  for  appellant. 

DUNBAR,  J.  This  acUon  was  brought  by 
the  plaintiff  for  the  dissolution  of  the  part- 
nership between  himself  and  defendant,  for 
the  return  to  the  pUilntiff  of  his  own  indi- 
vidual and  personal  property,  the  use  of 
which  he  had  given  to  the  partnership  for  the 
logging  of  a  certain  tract  of  land,  and  for 
the  appointment  of  a  receiver.  According 
to  the  allegations  of  the  complaint,  the  plain- 
tiff and  defendant  entered  into  a  contract  of 
co-partnership  on  the  Ist  day  of  June,  18&4. 
By  the  terms  of  the  contract,  the  plaintiff 
was  to  furnish  horses  and  "rigging"  neces- 
sary for  the  carrying  on  of  the  logging  of  a 
certain  tract  of  land.  Defendant  was  to  fur- 
nish $1,500  for  the  purchase  of  the  timber, 
and  they  were  to  share  equally  the  profits  of 
the  business.    In  accordance  with  the  terms 


of  the  agreement,  the  plaintiff  did  furnish 
three  spans  of  horses,  constituting  a  logging 
team.  The  defendant  was  the  active  man- 
ager of  the  business,  but  failed  to  render  ac- 
counts to  the  pUilntiff,  and  failed  to  recognize 
the  rights  of  the  plaintiff  In  said  co-partner- 
ship. That  portion  pf  the  answer  necessary 
to  be  noticed  here  was  to  the  effect  that  on 
the  2d  day  of  May,  1804,  the  plaintiff  procur- 
ed defendant  and  his  wife  to  become  sure- 
ties for  him  upon  a  certain  appeal  bond;  that, 
soon  after  the  execution  and  filing  of  the 
said  bond,  the  defendant  discovered  that  the 
plaintiff  was  In  embarrassed  financial  cir- 
cumstances; and  that,  becoming  alarmed  for 
the  safety  of  himself  and  wife  as  sureties 
upon  said  bond,  he  demanded  of  the  plaintiff 
an  indemnity  against  any  loss  or  damage 
which  be  or  his  wife  might  sustain  because 
of  the  said  suretyship;  and  that,  in  response 
to  said  demand,  plaintiff  agreed  to  deliver 
to  the  defendant  eight  head  of  horses,  as  se- 
curity to  indemnify  and  save  himself  and 
wife  harmless  from  such  loss  or  damage 
which  they  might  sustain  by  reason  of  their 
said  suretyship.  The  plaintiff  moved  for  the 
appointment  of  a  receiver.  Upon  said  mo- 
tion, the  court  appointed  a  receiver  to  take 
charge  of  all  the  assets  of  the  partnership, 
and  also  to  take  charge  of  the  personal  prop- 
erty of  the  plaintiff,  the  use  of  which  the 
plaintiff  bad  furnished  to  said  co-partnership. 
The  court.  In  Its  findings  of  fact,  found 
substantially  the  matters  alleged  in  the  com- 
plaint, viz.:  The  agreement  as  alleged;  that, 
in  accordance  with  the  terms  of  the  agree- 
ment, the  plaintiff  furnished  the  horses  and 
such  rigging  used  with  teams  necessary  for 
the  carrying  on  of  said  business,  describing 
the  three  teams  of  horses  furnished;  the 
fact  that  the  said  horses  were  to  be  returned 
to  the  plaintiff  upon  the  termination  of  the 
logging  contract;  that  the  defendant  refused 
to  recognize  the  rights  of  the  plaintiff,  con- 
trary to  the  terms  and  conditions  of  their 
agreement;  that  the  defendant  attempted  to 
appropriate  to  his  own  use  certain  debts  due 
said  co-partnership,  and  the  fact  that  there 
was  owing  to  the  partnership  from  the  de- 
fendant the  sum  of  $567.44;  and,  as  a  con- 
clusion of  law,  decreed  that  the  defendant 
should  pay  Into  said  partnership  said  sum 
of  $507.44,  and  such  additional  sum,  not  to 
exceed  $1,500  (which  was  the  amount  ad- 
vanced by  the  defendant  for  the  purchase  of 
the  timber),  as  might  be  necessary  to  pay  all 
the  outstanding  debts  of  the  co-partnership, 
and  all  of  the  debts  and  expenses  of  the  re- 
ceiver of  the  said  business;  and  that  a  decree 
be  entered  ordering  the  receiver  to  deliver 
back  to  their  respective  owners  each  and  all 
of  the  personal  property  delivered  by  the 
said  parties  to  the  said  co-partnership,  the 
title  to  which  remained  In  the  said  parties, 
except  the  three  spans  of  horses,  which  said 
hofses  are  to  be  held  for  the  defendant,  B. 
E.  Lynch,  until  further  order  of  the  court, 
and  to  be  delivered  to  blm  upon  the  payment 
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by  htm  of  the  bond  described  in  defendant's 
answer. 

It  Is  earnestly  contended  by  the  appellant 
that  the  amount  found  due  by  the  court  from 
the  respondent  was  not  the  true  amount  due; 
but,  from  an  investigation  of  the  record,  we 
think  we  would  not  be  warranted  in  disturbing 
this  finding.  The  court,  however,  made  an  or- 
der that  the  defendant.  Lynch,  have  10  days 
from  January  11,  189C,  within  which  to  satis- 
fy the  claim  of  the  Merchants*  National  Bank 
of  Seattle  (which  was  the  Judgment  appealed 
from  mentioned  In  the  answer,  and  for  the 
payment  of  which  respondent  had  become 
surety),  and  that,  upon  the  payment  by  Lynch 
of  the  claim  of  the  Merchants'  National  Bank, 
thereupon  the  receiver  should  redeliver  the 
horses  above  mentioned,  to  enable  the  re- 
spondent. Lynch,  to  resort  thereto,  and  to  the 
pledge  thereof,  to  Indemnify  him  respecting 
such  loss  or  damage  as  he  migbt  sustain  in 
the  satisfaction  of  said  claim.  And  It  was 
further  ordered  that,  if  he  failed  within  said 
period  to  satisfy  said  claim  so  as  to  entitle 
him  to  the  redelivery  of  said  property  as 
aforesaid,  then  leave  was  granted  to  said 
Merchants'  National  Bank,  or  the  receiver 
thereof,  in  whose  possession  the  assets  there- 
of then  were,  to  take  such  action  as  to  him 
should  seem  meet  and  proper  to  satisfy  said 
claim,  in  whole  or  In  part,  out  of  the  pro- 
ceeds of  the  sale  by  him  of  said  property 
(viz.  the  horses  aforesaid),  and  to  subject  said 
property  to  the  satisfaction  thereof,  in  whole 
or  in  part.  This  order  of  the  court,  we  think, 
was  plainly  erroneous,  and  could  not  be  sus- 
tained by  the  facts  as  found  by  the  court. 
The  Merchants'  National  Bank  Is  not  a  party 
to  this  action.  This  was  an  action  of  account- 
ing between  the  appellant  and  respondent, 
and  we  think  the  court  had  no  authority  to 
make  provision  for  the  payment  of  an  indi- 
vidual debt  of  one  of  the  partners  in  this  ac- 
tion. The  order  was  probably  made  on  the 
theory  that  the  property  had  been  pledged  by 
the  appellant  to  the  respondent  for  the  pay- 
ment of  this  debt,  and  that,  if  the  appellant 
were  allowed  to  regain  possession  of  it,  the 
respondent  would  be  left  without  a  remedy. 
But,  even  with  that  view  of  the  case,  all  the 
court,  it  seems  to  us,  would  have  the  power 
to  do,  would  be  to  establish  the  lien  of  the  re- 
spondent on  this  property,  to  be  subjected  by 
him  as  the  law  provides;  but  In  no  event 
could  the  court  go  so  far  as  to  order  the  prop- 
erty sold,  and  the  proceeds  applied  to  the 
payment  of  a  Judgment  the  parties  to  which 
are  not  parties  to  this  action,  and  have  not 
appeared  therein  In  any  manner.  Especially 
Is  this  true  in  view  of  the  further  finding  of 
the  court  that  this  property  was  exempt  from 
execution,  or  a  finding  of  the  facts  which 
would  constitute  an  exemption.  Finding  12 
Is  as  follows:  "That  the  plaintiff  is  a  person 
engaged  in  the  business  of  logging  for  his 
support  and  that  of  his  family,  and  that  the 
said  three  spans  of  horses,  rigging,  and  other 
articles,  the  use  of  which  the  plaintifC  turned 


into  the  co-partnership  of  Lynch  &  Jose,  is  the 
only  logging  team  owned  by  the  plaintiff; 
and,  by  the  use  of  the  said  three  spans  of 
horses  as  a  logging  team,  tbe  plaintiff  must 
earn  the  support  of  himself  and   family." 
Neither  do  the  findings  of  fact  nor  the  testi- 
mony In  this  case  show  that  a  delivery  of  the 
pledge  was  ever  made  by  the  appellant  to  the 
respondent  of  these  horses.    The  finding  of 
the  court  in  regard  to  that  is  as  follows: 
"That,  at  the  time  of  the  execution  and  de- 
livery of  said  bond,  the  plaintiff  agreed  to 
deliver  to  the  defendant  eight  horses,  as  an 
indemnity  to  secure  the  defendant  and  his 
wife  upon  the  bond  against  any  loss  or  dam- 
age which  tliey  might  sustain  by  reason  of 
becoming  sureties  on  said  bond.     That  the 
said  three  spans  of  horses  were  delivered  to 
the  firm  of  Lynch  &  Jose  on  or  subsequent 
to  the  1st  of  June,  A.  D.  1S94,  and  the  said 
B.  E.  Lynch  was  managing  the  said  co-part- 
nership business,  and,  as  such  manager'  of 
the  firm  of  Lynch  &  Jose,  got  possession  of 
the  said  horses,  and  has  since  held  the  said 
horses  in  his  possession,  as  a  pledge  to  secure 
him- upon  the  said  bond."     Now,  if  the  horses 
were  delivered'  to  the  firm  of  Lynch  &  Jose, 
they  were  not  delivered  to  Lynch  as  a  pledge, 
to  secure  him  upon  the  bond;  and,  as  long  as 
he  was  acting  In  the  capacity  of  manager  for 
the   co-partnership,    the    possession    of    the 
horses  was  In  hitn  as  manager,  and  not  as  an 
individual.    It  seems  to  us  plain  that  these 
horses  never  were  delivered  to  respondent. 
Lynch;  and  that,  not  having  been  delivered, 
the  appellant  was  entitled  to  them,  under  the 
exemption  laws  and  under  the  other  findings 
of  fact  in  this  case;  and  that  the  order  of  the 
court,  both  as  to  the  turning  of  the  said 
horses  over  to  the  respondent  as  an  Indemni- 
ty, and  as  to  subjecting  thehr  proceeds  to  the 
payment  of  the  Judgment  formerly  obtained 
agilnst   Jose   by   the    Merchaivts'    National 
Bank,  was  wrong.    The  Judgment  will  there- 
fore be  reversed,  with  instructions  to  modify 
the  same  as  indicated  by  this  opinion,  and, 
as  so  modified.  It  will  be  affirmed;   cost  to 
appellant  In  this  court. 

SCOTT  and  ANDERS,  JJ.,  concur. 

(U  Wash,  sa) 

STATE  V.  WROTH. 

(Supreme  Court  of  Washington.     Nov.  27, 

1806.) 

Criminal  Law — Appeal— MiscoNnccr  or  Judge. 

1.  Affidavits  and  purported  minutes  of  the  clerk 
of  the  superior  court  cannot  be  received  on  appeal 
in  a  criminal  case  to  show  what  occurred  below. 

2.  Where  a  judge,  after  the  jury  has  retired  on 
its  request,  goes  to  the  door  of  the  jury  room, 
and  thereafter  returns,  and  informs  counsel  that 
the  jur,v,  through  its  foreman,  had  requested  a 
repetition  of  certain  instructions,  it  constitates 
such  misconduct  as  justifies  a  reversal  of  the  con- 
viction. 

Hoyt,  C.  J.,  dissenting. 

Appeal  from  superior  court,  Snohomish 
county;  John  C.  Denney,  Judge. 
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William  Wroth  was  convicted  ot  man- 
slaughter, and  appeals.    Reversed. 

Melvin  G.  Wlnstock,  Allen  &  Headlee,  and 
Frank  B.  Ingersoll,  for  appellant.  J.  W.  Heff- 
ner  and  Arthur  W.  Hawks,  for  the  State. 

GORDON,  J.  Appellant  vyas  charged,  In  an 
information  filed  by  the  prosecuting  attorney 
of  Snohomish  county,  with  the  crime  of  mur- 
der in  the  first  degree.  He  was  found  guilty 
of  manslaughter,  and  sentenced  to  imprison- 
ment in  the  penitentiary  for  the  period  of  10 
years.  Having  moved  for  a  new  trial,  his 
motion  was  denied,  and  he  has  appealed. 

Upon  the  oral  presentation  of  this  cause, 
counsel  for  the  appellant  waived  all  assign- 
ments of  error  save  one,  which  relates  to  the 
alleged  misconduct  of  the  presiding  Judge. 
Counsel  for  the  appellant  have  sought  to 
show,  by  affidavit  and  by  purported  minutes 
of  the  clerk  of  the  superior  court,  that  after 
the  trial  had  closed,  and  the  jury  bad  re- 
tired for  deliberation,  they  requested  to  see 
the  Judge,  and  thereupon  the  Judge  left  the 
bench,  and  went  into  the  Jury  room,  and 
closed  the  door,  and  thereafter,  returning  to 
the  court  room,  stated  to  counsel  for  the  pros- 
ecution and  defense  that  the  Jury  desired  to 
be  further  instructed  upon  the  subject  of  rea- 
sonable doubt.  The  affidavits  and  minutes 
cannot  be  received  or  considered  by  this  court 
for  the  purpose  of  showing  what  occurred 
below.  The  lower  court  declined  to  certify  to 
the  facts  as  claimed  by  the  appellant,  but 
certified  an  amended  bill  prepared  by  counsel 
for  the  state,  and  the  bill  so  certified  must 
be  accepted  by  this  court.  It  is  therein  stat- 
ed that,  at  the  close  of  the  argument,  "the 
Jury  were  duly  and  regularly  instructed  by 
the  court,  and  retired  to  deliberate  on  their 
verdict,  in  charge  of  the  officer  of  the  court; 
and  soon  thereafter  the  'jury,  through  their 
bailiff,  requested  to  see  the  judge,  and  the 
said  Judge,  being  the  same  Judge  who  trie^l 
the  cause,  went  to  the  jury  room,  and  stood 
in  the  doorway,  with  the  door  to  said  jury 
room  partly  opened;  that  thereafter  the  said 
Judge  returned,  and  informed  the  counsel  fur 
the  defendant  and  state  that  the  Jury, 
through  its  foreman,  had  requested  that  the 
said  Judge  repeat  to  them  the  instruction  giv- 
en on  reasonable  doubt."  It  is  contended  by 
the  appellant's  counsel  that  this  constituted 
such  misconduct  on  the  part  of  the  trial  Judge 
as  requires  a  reversal,  and  we  think  the  con- 
tention must  be  sustained.  In  the  discharge 
of  his  official  duty,  the  place  for  the  Judge  Is 
on  the  bench.  As  to  him,  the  law  has  closed 
the  portals  of  the  Jury  room,  and  he  may 
not  enter.  The  appellant  was  not  obliged  to 
follow  the  Judge  to  the  Jury  room  in  order 
to  protect  his  legal  rights,  or  to  see  that  the 
Jury  was  not  Influenced  by  the  presence  of 
the  Judge;  and  the  state  cannot  be  permitted 
to  show  what  occurred  between  the  Judge 
and  the  Jury  at  a  place  where  the  judge  had 
no  right  to  be,  and  in  regard  to  which  no  of- 
ficial record  could  be  made. 


But  learned  coucsel  for  the  state  Insist  that 
the  Judge  said  nothing  to  the  jury,  and  hence 
his  conduct  could  not  have  been  prejudicial 
to  the  defendant.  But  the  law  does  not  sub- 
ject parties  litigant  to  the  disadvantage  of 
being  required  to  accept  the  statement  of 
even  the  judge  as  to  what  occurs  between 
himself  and  the  jury  at  a  place  where  the 
Judge  has  no  right  to  be,  and  where  litigants 
cannot  be  required  to  attend.  It  Is  the  law- 
ful right  of  a  party  to  have  his  cause  tried 
in  open  court,  with  opportunity  to  be  present 
and  heard  in  respect  to  everything  transact- 
ed. It  is  his  right  to  be  present  and  attended 
by  counsel  whenever  it  is  found  necessary  or 
desirable  for  the  court  to  communicate  with 
the  Jury,  and  he  is  not  required  to  depend 
upon  the  memory  or  sense  of  fairness  of  the 
Judge  as  to  what  occurs  between  the  Judge 
and  Jury  at  any  time  or  place  when  he  has 
no  lawful  right  to  be  present.  His  right  In 
this  respect  goes  to  the  very  sul)stancc  of 
trial  by  Jury.  Aside  from  the  rights  of  the 
parties,  public  policy  will  not  sanction  any 
departure  from  the  rule  which  requires  that 
all  such  communications  shall  be  public,  and 
in  the  presence  of  the  parties  or  their  coun- 
sel. In  Sargent  v.  Roberts,  1  Pick.  337,  a 
communication  from  the  judge  to  the  Jury, 
which  was  In  writing,  and  filed,  so  that  there 
could  be  no  question  of  its  terms,  and  which 
was  unobjectionable  in  substance,  was  yet, 
because  of  its  being  made  out  of  court,  and 
in  the  absence  of  the  parties,  held  improper 
and  illegal,  and  the  reasons  were  thus  stated 
by  Chief  Justice  Parker:  "No  communication 
whatever  ought  to  take  place  between  the 
Judge  and  the  Jury  after  the  cause  has  been 
committed  to  them  by  the  charge  of  the 
Judge,  tmless  in  open  court.  ♦  •  •  The 
only  sure  way  to  prevent  all  jealousies  and 
suspicions  Is  to  consider  the  Judge  as  having 
no  control  whatever  over  the  case  except  In 
open  court.  In  presence  of  the  parties  and 
their  counsel.  The  public  Interest  requires 
that  litigating  parties  should  have  nothing 
to  complain  of  or  suspect  in  the  administra- 
tion of  justice,  and  the  convenience  of  Jurors 
is  of  small  consideration  compared  with  this 
great  object.  ♦  •  •  It  is  better  that  every- 
body should  suffer  inconvenience  than  that  a 
practice  should  be  continued  which  is  capa- 
ble of  abuse,  or,  at  least,  of  being  the  ground 
of  uneasiness  and  jealousy."  In  Taylor  v. 
Betsford,  13  Johns.  487,  the  judge  went  into 
the  room  with  the  Jury,  at  their  request,  to 
answer  certain  questions  proposed  by  the 
Jury.  Of  this  conduct,  the  court  say:  "Wheth- 
er the  Information  given  by  the  justice  were 
material,  or  had  any  influence  upon  the  ver- 
dict of  the  Jury,  is  a  matter  which  we  will 
not  inquire  into."  A  like  conclusion  was 
reached  by  the  court  of  appeals  in  Bank  v. 
Mix,  51  N.  Y.  558.  In  Read  v.  City  of  Cam- 
bridge, 124  Mass.  D67,  a  like  conclusion  was 
reached,  the  court  saying  that  "the  court  will 
not  inquire  whether  the  communication  was. 
in  fact,  erroneous  or  preJudlciaL"    The  Judg- 


Digitized  by 


Google 


108 


47  PACIPIO  RBP0RTB5B. 


(Cal 


ment  will  be  reversed,  and  a  new  trial  award- 
ed. 

SCOTT.  ANDERS,  and  DUNBAR,  J3^  con- 
cur.   HOXT,  G.  J.,  disseuta. 


(115  Cal.  380) 

J.  L  CASE  PLOW  WORKS  ▼.  MONTGOM- 
ERY et  aL     (No.  15,655.) 
(Supreme  Court  of  California.     Dec.  17,  1896.) 

CoapoBATioNs  —  Action  to  Enforob  Stooehold- 
kr'8  LuBiuTT — Complaint. 
In  an  action  under  Civ.  Code,  }  322,  to  en- 
force a  Btocliliolder'a  liability,  a  complaint  alleg- 
ing that  on  a  certain  day,  while  defendant  was  a 
atocliholderi  the  corporation  made  and  delivered 
to  plaintiff  its  note  (setting  it  out),  is  insufficient, 
since  it  does  not  Decessarily  show  that  defendant 
was  a  stoclcholder  when  the  debt  was  incurred. 
Wagon  Go.  v.  BuU,  40  Pac.  1077,  108  Cal.  1, 
followed. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  J.  O.  B.  Het>- 
bard.  Judge. 

Action  by  the  J.  I.  Case  Plow  Works  against 
Charles  Montgomery  and  others.  The  com- 
plaint was  held  insufficient,  and  plaintiff  a.p- 
peals.     Affirmed. 

Michael  Mullany,  William  Orant,  and 
Charles  S.  Gushing,  for  appellant.  William 
H.  Jordan,  for  respondents. 

TEMPLE,  J.  This  is  an  action  against  a 
Stockholder  to  recover  his  proportionate  share 
of  a  corporate  debt  tmder  section  322,  Glv. 
Code.  '  It  is  alleged  In  the  complaint  that  on 
a  certain  day  the  corporation  made,  executed, 
and  delivered  to  plaintiff  its  certain  promis- 
sory note,  which  is  then  set  out  at  length. 
In  no  other  way  Is  corporate  Indebtedness 
averred.  The  complaint  sufficiently  shows 
the  amount  of  subscribed  capital  stock  and 
the  amount  ot  stock  owned  by  defendant  at 
the  time  the  note  was  executed,  and  the  only 
question  involved  on  this  appeal  Is  whether 
this  is  a  sufficient  allegation  that  the  Indebt- 
edness was  Incurred  while  the  defendant  was 
a  stockholder.  The  question  was  suggested 
in  Tilden  v.  GashwUer,  which  was  not  re- 
ported, but  was  referred  to  in  Hunt  v.  Ward, 
99  Cal.  612,  34  Pac.  335,  where  Mr.  Justice 
McFarland  expressed  some  doubt  upon  the 
subject  It  Is  agahi  discussed  In  Wagon  Co. 
T.  Bull,  108  Cal.  1,  40  Paa  1077,  In  which 
case  the  question  was  decided.  It  was  there 
held  that  the  complaint  must  show  that  the 
Indebtedness  was  Incurred  while  the  defoid- 
ant  was  a  stockholder,  and  that  the  mere  al- 
legation that  on  a  certain  day,  while  the  de- 
fendant was  a  stockholder,  the  corporation 
made  Its  promissory  note,  does  not  show  that 
fact.  It  Is  a  question  merely  of  pleading  and 
evidence,  and  a  rule,  having  once  been  de- 
clared, should  be  adhered  to.  Of  course,  the 
Indebtedness  might  be  Incurred  at  the  time 
of  giving  a  note,  or  even  by  giving  the  note; 
but.  If  so,  such  fact  should  appear.  I  do  not 
think  It  was  correctly  said  In  the  opinion  ren- 


dered in  the  case  last  cited  that  the  action 
was  brought  upon  the  promissory  note.  Set- 
ting out  the  promissory  note  did  show  the  In- 
debtedness of  the  corporation,  and  It  is  a 
proper  method  In  which  to  show  such  indebt- 
edness, and  this  was  a  material  fact  In  the 
plaintiff's  case.  The  trouble  was,  however, 
that  the  complaint  did  not  show  that  the  in- 
debtedness was  then  for  the  first  time  in- 
curred, nor  when  it  was  incurred.  It,  there- 
fore, failed  to  show  that  It  was  incurred 
while  defendant  was  a  stockholder.  I  think 
If  the  allegation  had  been  that  on  a  certain 
day  the  corporation  became  Indebted  to  plain- 
tiff, and  on  that  day  executed  Its  note,  it 
would  have  been  sufficient  The  order  is 
affirmed. 

We  concur:  McFARLAND.J.;  HENSHAW, 
J.;   HARBISON,  J.;    VAN  FLEET,  J. 


(115  Cal.  247) 
GOLDEN  CROSS  MINING  &  MILLING  CO. 
V.  SPIERS  et  aL     (L.  A.  271.)' 
(Supreme  Court  of  California.     Dec  9,  1896.) 
Action  to  Kemovb  Tkdstses— Vbnob. 
An  action  to  remove  ^stees  under  a  deed 
of  mining  p^roperty  providmg  that  tbey  should 
work  the  mine  and  pay  the  proceeds  to  certain 
creditors  of  the  grantor,  on  the  ground  of  inef- 
ficiency and  mismanagement  is  not  within  Code 
Giv.  Proc.  §  392,  providing  that  actions  for  the 
recorery  of  real  property,  or  of  an  estate  or  in- 
terest tiierein,  or  for  the  determination  of  such 
right  or  interest  or  for  injuries  to  real  property, 
bbaii  be  tried  in  the  county  in  which  the  subject 
of  the  action  is  situated,  but  is  included  in  "all 
other  cases"  which,  by  section  395,  are  made  tri- 
able in  the  county  in  which  defmdants,  or  some  of 
them,  resided  at  the  commencement  of  the  ac- 
tion. 

Department  L  Appeal  from  superior  court, 
San  Diego  county; ,  W.  L.  Pierce,  Judge. 

AcUon  by  the  Golden  Cross  Mining  &  Mill- 
ing Company  against  James  Spiers  and  oth- 
ers to  remove  defendants  from  their  office  as 
trustees  under  a  deed,  and  for  other  relief. 
From  an  order  denying  a  motion  by  defend- 
ants for  a  change  of  venue,  they  appeaL  Bo- 
versed. 

Graves,  O'Melveny  &  Shanlclafad  and  A. 
Heyneman,  for  appellants.  Gibson  &  Tltas, 
Ben  Goodrich,  and  Jefferson  Chandler,  for 
respondent 

HARRISON,  J.  The  plaintiff  executed  to 
the  defendants,  January  4,  1896,  a  convey- 
ance of  certain  real  and  personal  property, 
consisting  of  mining  ground,  with  the  mate- 
rials and  implements  for  working  the  same, 
situated  in  the  county  of  San  Diego,  in  trust 
as  security  for  the  purpose  of  securing  cer- 
tain Indebtedness,  and  with  authority  to  d«»- 
velop  and  work  the  mines,  and  out  of  their 
proceeds,  after  paying  the  expenses  of  work- 
ing and  managing  the  same,  to  pay  the  cred- 
itors of  the  plaintiff  In  proportion  to  their 
respective  claims.  It  was  also  provided  In 
the  Instrument  of  conveyance  that   If,  after 


t  Rehearing  denied. 
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a  fair  trial  and  bona  fide  effort,  it  should,  in 
the  opinion  of  the  defendants,  become  im- 
practicable to  operate  said  mining  property 
according  to  tlie  terms  of  the  trust,  except  at 
a  permanent  loss,  they  might  so  declare,  and 
thereupon  malie  a  peremptory  sale  of  the 
same  at  public  auction,  and  apply  the  pro- 
ceeds in  a  certain  manner  specified  in  the  in- 
strument. The  defendants  entered  into  pos- 
session of  the  property,  and,  after  working 
and  developing  the  same  for  more  than  three 
mouths,  on  April  22,  189C,  declared  that  it 
was  Impracticable  to  operate  it  according  to 
the  terms  of  the  trust,  except  at  a  permanent 
loss,  and  thereupon  advertised  it  for  sale,  in 
accordance  with  the  provisions  therefor,  in 
the  Instrument  under  which  it  had  been  con- 
veyed to  them.  The  plaintiff  thereupon  com- 
menced the  present  action  against  them  in 
the  superior  court  of  the  county  of  San  Die- 
go, alleging  their  insufficiency  and  misman- 
agement in  operating  the  mining  property; 
that  by  reason  of  their  extravagance  and 
waste  great  and  unnecessary  expense  had 
been  created  by  them  during  their  manage- 
ment, and  that  the  property  itself  had  deteri- 
orated in  value;  that  the  property  is  valuable, 
and  by  Judicious  management  can  be  made 
to  yield  sufficient  returns  to  pay  all  the  in- 
debtedness for  which  it  was  given  as  securi- 
ty; that  the  defendants  have  not  given  the 
property  a  fair  trial,  or  made  a  bona  fide  ef- 
fort to  operate  it  profitably;  and  that  the 
sale  Intended  by  them  would  be  arbitrary, 
and  in  violation  of  their  trust,  and  that  its 
announcement  has  itself  had  the  effect  to  In- 
jure the  value  of  the  property:  and  that  by 
reason  of  their  misconduct  the  plaintiff  has 
been  damaged  in  the  sum  of  $150,000.  Judg- 
ment was  prayed  that  the  defendants  be  en- 
Joined  from  selling  the  property,  and  that  an 
account  of  their  trust  be  taken  by  the  court, 
and  they  be  removed  from  said  trust,  and 
new  trustees  appointed,  to  execute  the  same, 
and  that  the  plaintiff  have  Judgment  for  dam- 
ages against  them  In  the  sum  of  $150,000. 
Of  the  defendants,  four  reside  in  Los  Angeles 
and  two  in  San  Francisco,  and  at  the  time 
of  their  appearance  in  the  action,  upon  proper 
showing  therefor,  moved  the  court  that  the 
place  of  trial  be  changed  from  the  county  of 
San  Diego  to  the  county  of  Los  Angeles. 
The  court  denied  their  motion,  and  from  this 
order  the  present  appeal  has  been  taken. 

Section  392,  Code  Civ.  Proc,  enumerates  as 
local  actions  which  must  be  tried  in  the  coun- 
ty In  which  the  subject  of  the  action,  or  some 
part  thereof,  is  situated:  "(1)  For  the  recov- 
ery of  real  property,  or  of  an  estate  or  inter- 
est therein,  or  for  the  determination  in  any 
form  of  such  right  or  interest,  and  for  in- 
juries to  real  property;  (2)  for  partition  of 
real  property:  (3)  for  the  foreclosure  of  all 
liens  and  mortgages  on  real  property."  And 
section  395  requires  that  in  "all  other  cases" 
(except  those  named  in  sections  393  and  394, 
n-hlch  are  inapplicable  here)  the  action  must 
l>e  tried  in  the  county  in  which  the  defend- 


ants, or  some  of  them,  reside  at  the  com- 
mencement of  the  action.  The  present  action 
does  not  fall  within  either  of  the  classes  enu- 
merated in  section  392,  but  is  eminently  a 
personal  action,  in  which  the  Judgment  sought 
is  purely  one  in  personam.  The  main  object 
of  the  action,  as  appears  by  the  allegations 
of  the  complaint  and  the  Judgment  sought 
thereon,  is  the  removal  of  the  defendants  as 
trustees,  by  reason  of  their  inefficiency  and 
mismanagement  of  the  trust,  and  the  appoint- 
ment of  other  trustees  in  their  stead.  It  is 
only  when  there  is  no  existing  triistee,  or 
when  all  the  trustees  renounce,  die,  or  are 
discharged,  tiiat  the  appointment  of  another 
trustee  is  to  be  made  by  the  superior  court 
of  the  county  where  the  trust  property,  or 
some  portion  thereof,  is  situated.  Civ.  Code, 
§  2289.  An  action  to  remove  a  defendant 
from  his  position  as  trustee  is  personal,  and 
one  in  which  he  has  the  right  to  have  the 
cause  tried  in  the  county  of  his  residence,  as 
ia  any  other  personal  action.  The  fact  that 
the  property  held  by  him  in  trust  is  situated 
elsewhere  does  not  deprive  him  of  this  right. 
See  Smith  v.  Davis,  00  CaL  25,  27  Pac.  26. 

The  injunction  against  the  threatened  sale 
by  the  defendants,  and  the  prayer  fop  an  ac- 
counting, are  but  Incidental  to  this  relief,  and 
are  dependent  thereon.  Even  if  an  injunc- 
tion was  the  sole  relief  sought  by  the  plaintiff, 
the  action  would  still  be  personal,  which  the 
defendants  would  have  the  right  to  have 
tried  In  the  county  of  their  residence.  The 
plaintiff  does  not  allege  that  the  defendants 
have  caused  any  physical  injury  to  the  min- 
ing ground  itself,  but  the  damages  for  which 
it  seeks  a  recovery  are  for  the  depreciation 
In  the  market  value  of  the  property  conse- 
quent upon  the  misconduct  of  the  defendants, 
and  the  loss  resulting  from  their  neglect  and 
willful  mismanagement,  and  their  inefficien- 
cy in  the  execution  of  the  trust.  The  order  is 
reversed. 

We  concur:  VAN  FLEET,  J.;  GAROUTTB. 
J. 


(115  Cal.  33S) 

McMENOMY  v.  WHITE  et  al.     (S.  F.  347.) 

(Supreme  (3ourt  of  California.     Dec.  17,  1896.) 

AOKBEU  Case— Nbcebsitt  op  Findings— Mecban- 
IC8'  Liens— FiLiNo  Comtract  and  Specifica- 
tions—Liabiliti  on  Contractor's  Bond. 

1.  Where  a  cause  is  submitted  on  an  agreed 
statement  of  facts,  no  findings  of  fact  by  the 
court  are  necessary. 

2.  Code  Civ.  Proc.  §  1183,  providing  that  a 
building  contract  shall  he  void  if  not  filed  with 
plans  and  specifications,  atid  that  in  such  case 
the  labor  done  and  materials  furnished  by  ail  per- 
sons except  the  contractor  shall  be  deemed  to 
hare  been  done  and  furnished  at  the  personal  in- 
stance of  the  owner,  and  they  shall  have  a  lien 
for  the  value  thereof,  does  not  render  the  owner 
personally  liable  for  labor  done  and  materials  fur- 
nished at  the  instance  of  the  contractor,  but  the 
contractor  is  liable  to  a  personal  judgment  in  an 
action  to  foreclose  a  lien. 

3.  The  snreties  on  a  building  contractor's  bond, 
conditioned  for  bis  faithful  performance  of  the 
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contract,  and  the  deliver;  of  the  building,  free 
from  all  liens  that  may  be  filed  on  account  of  any 
claim  against  the  contractor,  are  liable  on  the 
bond,  thoogh  the  contract,  as  between  the  owner 
and  the  contractor,  was  void,  under  Code  Civ. 
Proc.  f  1183,  for  failnre  to  file  the  plans  and  speci- 
floatiODS  forming  part  of  the  bnilding  contract. 

Commissioners'  decision.  Department  Z 
Appeal  from  superior  conrt,  city  and  county  of 
San  Francisco. 

Action  by  J.  H.  McMenomy  against  A.  L. 
White  and  others.  The  cause  was  heard  on 
an  agreed  statement  of  facts.  From  a  judg- 
ment for  plaintiff,  and  an  order  denying  a 
new  trial,  defendants  appeal.    Affirmed. 

William  H.  Jordan,  for  appellants.  John 
H.  Dickinson  and  Henry  El.  Monroe,  for  re- 
spondent 

BELCHER,  0.  This  case  wfu  submitted 
to  the  court  below  upon  an  agreed  statement 
of  facts.  From  this  statement  it  appears 
that  on  the  20th  day  of  June,  1800,  plaintiff 
and  one  L.  O.  Jndklns  entered  Into  a  written 
contract,  by  the  terms  of  which  Judklns 
agreed  to  construct  for  plaintlCT,  and  to  fur- 
nish all  the  materials  and  labor  therefor,  a 
frame  'dwelling  house.  In  conformity  with 
the  plans  and  specifications  for  the  same  pre- 
pared by  certain  architects,  and  to  deliver 
the  house  to  plaintiff,  free  from  all  Hens  and 
charges,  within  100  working  days  from  the 
date  of  the  contract  The  contract  price  for 
the  work  was  $4,858,  of  which  sunr  75  per 
cent  was  to  be  paid  in  installments  as  the 
work  progressed,  and  the  remaining  25  per 
cent  was  to  be  paid  35  days  after  the  final 
completion  of  the  work.  On  the  day  the  said 
contract  was  executed,  there  was  written  on 
the  back  thereof,  and  signed  by  the  defend- 
ants, a  bond  or  contract  of  guaranty,  which 
reads  as  follows:  "Bond.  Know  all  men  by 
these  presents,  that  we,  the  undersigned,  in 
consideration  of  value  by  us  and  each  of  us 
received,  have,  and  we  do  hereby  jointly 
and  severally,  become  sureties  and  guar- 
antors for  the  full  and  faithful  performance 
on  the  part  of  L.  C.  Judklns,  the  contractor, 
of  all  the  terms  and  conditions  of  the  forego- 
ing contract  to  be  by  him  performed,  and  we 
do  hereby  jointly  and  severally  guaranty  the 
faithful  performance  of  the  above  contract, 
and  the  delivery  of  the  building  therein  de- 
scribed and  contracted  for,  free  from  all  liens 
that  may  be  filed  on  account  of  any  claim 
against  the  contractor  In  the  above  contract, 
not  exceeding  the  sum  of  four  thousand  eight 
hundred  and  fifty-eight  ($4,858)  dollars.  Wit- 
ness our  hands  and  seals,  this day  of 

June,  1890."  After  these  papers  had  been 
signed,  Judklns  committed  the  matter  of  fil- 
ing the  contract  In  the  office  of  the  county 
recorder  of  the  county  where  the  property 
was  situated  to  the  plaintiff,  and  he  filed  the 
contract,  but  the  plans  and  specifications 
were  never  attached  to  the  contract  and 
were  never  filed.  Judklns  proceeded  to  con- 
struct the  house,  but  It  was  not  delivered  to 


or  accepted  by  the  plaintiff  until  February 
10,  1891,  the  reason  for  such  failure  of  deliv- 
ery and  acceptance  being  that  the  same  was 
not  finished.  Plaintiff  paid  to  Judklns,  on 
account  of  the  construction  of  the  building, 
upon  the  certificates  of  the  architects  as  the 
work  progressed,  sums  of  money  aggregating 
12,750,  and  thereafter  certain  liens  were  filed 
for  materials  and  labor  furnished  to  the  said 
building  upon  the  order  of  Judklns.  In  due 
time  actions  were  commenced  to  foreclose  the 
liens,  and  all  of  the  actions  were  consoli- 
dated, and  tried  together.  In  the  complaints 
it  was  alleged  that  the  contract  between  the 
plaintiff  and  Judklns  was  void,  because  the 
plans  and  specifications  were  not  filed  with 
It;  and  the  court  found  the  fact  to  be  as  al- 
leged, and  gave  judgment  foreclosing  the 
liens  for  various  sums  in  favor  of  the  lien 
claimants.  Plaintiff,  by  reason  of  Judkins' 
failure  to  keep  his  contract,  and  perform  the 
work  thereunder,  and  by  reason  of  the  liens 
filed  and  the  suits  brought  thereon,  was  com- 
pelled to  pay,  and  on  January  9,  1894,  did 
pay.  In  satisfaction  of  said  liens,  and  the 
costs  incident  to  their  foreclosure,  the  sum  of 
$1,295.33  more  than  the  contract  price  named 
in  said  contract  Subsequently  the  plaintiff 
commenced  this  action  to  recover  from  the 
defendants,  upon  the  bond  or  contract  of 
guaranty  before  set  out,  the  sum  so  paid  by 
him,  with  Interest  thereon  from  the  time  of 
payment  Upon  the  facts  agreed  upon,  the 
court  below  gave  judgment  In  favor  of  the 
plaintiff  for  the  said  sum  of  $1,295.33,  with 
Interest  thereon;  and  from  that  judgment 
and  an  order  denying  defendants'  motion  for 
a  new  trial,  this  appeal  is  prosecuted. 

1.  The  objections  to  certain  findings  upon 
the  ground  that  they  were  not  justified  by 
the  evidence  cannot  be  sustained.  As  the 
case  was  submitted  upon  an  agreed  state- 
ment of  the  facts,  no  findings  were  neces- 
sary, the  only  question  being  as  to  what 
was  the  law  applicable  to  those  facts.  Greg- 
ory V.  Gregory,  102  Cal.  50,  36  Pac.  364.  Be- 
sides, the  judgment  was  in  accord  with  the 
facts  stated  as  to  the  amount  the  plaintiff 
was  entitled  to  recover,  if  entitled  to  recover 
at  all. 

2.  It  Is  true,  the  building  contract  was  void 
because  the  plans  and  specifications  were  not 
filed,  and  the  statute  declares  that  "in  snch 
case  the  labor  done  and  materials  furnished 
by  all  persons  aforesaid,  except  the  contract- 
or, shall  be  deemed  to  have  been  done  and 
furnished  at  the  personal  instance  of  the 
owner,  and  they  shall  have  a  lien  for  the 
value  thereof."  Code  CIv.  Proc.  f  1183.  The 
owner,  however.  Is  not  personally  liable  for 
labor  done  and  materials  furnished  at  the 
Instance  of  the  contractor,  even  though  the 
contract  be  void,  for  the  reason  stated;  the 
only  remedy  against  the  owner  in  such  case 
being  a  foreclosure  of  the  Hens.  Bat  the 
contractor  Is  personally  liable  for  labor  and 
materials  so  done  and  furnished  at  his  In- 
stance, and  he  may  be  made  a  party  defend- 
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ant  in  actions  to  foreclose  the  liens,  and  a 
personal  Judgment  may  be  entered  against 
him.  Lumber  Co.  v.  Schmitt,  74  Cal.  625, 16 
Pac.  516;  Giant  Powder  Co.  v.  San  Diego 
Flume  Co.,  78  Cal.  103,  20  Pac.  419;  Lumber 
Co.  V.  Gottschalk,  81  Cal.  647,  22  Pac.  860; 
Wood  V.  Transit  Co.,  107  Cal.  502,  40  Pac. 
806. 

3.  As  to  whether,  under  the  circumstances 
shown  here,  the  defendants  can  be  held  lia- 
ble on  their  contract  of  guaranty,  is  the  prin- 
cipal question  presented  for  decislou.  With- 
out following  the  elaborate  arguments  of 
counsel,  it  is  enough,  in  our  opinion,  to  say 
that  the  case  comes  plainly  within  the  rule 
of  law  declared  in  the  cases  of  Kiessig  t. 
Allspaugh,  91  Cal.  234,  27  Pac.  662;  Kiessig 
V.  Allspaugh,  99  Cal.  452,  34  Pac.  106  (de- 
•cidcd  by  the  court  in  bank);  and  Blyth  v. 
Robinson,  104  Cal.  239,  37  Pac.  901.  The 
law,  as  declared  in  the  last-named  case,  is 
correctly  stated  in  the  syllabus  as  follows: 
"A  bond  given  by  a  contractor  to  the  owner 
of  a  building,  the  contract  price  of  which  ex- 
ceeded one  thousand  dollars,  guarantying  the 
performance  of  all  the  conditions  of  the  con- 
tract, and  that  the  house  to  be  constructed 
by  the  contractor  should  be  delivered  to  the 
owner  free  from  all  liens  that  might  arise 
from  or  be  filed  against  the  building  on  ac- 
count of  material  or  labor  furnished  by  the 
contractor,  and  used  in  or  about  the  struc- 
ture, is  valid  and  binding  upon  the  sureties, 
notwithstanding  the  plans  and  specifications 
forming  a  part  of  the  building  contract  were 
not  filed  with  the  county  recorder.".  The  cas- 
es cited  are  not,  perhaps,  in  harmony  with 
that  of  Lumber  Co.  v.  Neal,  90  Cal.  213,  27 
Pac.  192  (decided  In  department),  but  they 
are  the  latest  decisions,  and  must  control. 
We  advise  that  the  Judgment  and  order  ap- 
pealed from  be  affirmed. 

We  concur:     HAYNBS,  C;   BRITT,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  affirmed. 


(US  CbI.  337) 

PEOPLE  v.  TUCKER.     (Cr.  178.) 

(Supreme  Court  of  California.     Dec.  17,  1806.) 

Criuinai.   Law— Verdict— Necessakt  Findinos. 

Where  defendant  pleads  "Not  guilty,"  and 
"Once  in  jeopardr,"  a  conviction  will  be  set 
aside  if  the  jury  fail  to  find  on  tlie  latter  pica,  un- 
less the  record  shows  that  it  was  waived  or  with- 
drawn. 

Department  2.  Appeal  from  superior  court, 
San  Joaquin  county. 

E.  N.  Tucker  was  convicted  of  extortion, 
and  appeals.    Reversed. 

W.  R.  Jacobs  and  J.  G.  Swinnerton,  for  ap- 
pellant. Atty.  Gen.  Fitzgerald,  for  the  Peo- 
ple. 


PER  CURIAM.  The  defendant,  E.  N.  Tuck- 
er, was  indicted,  tried,  and  convicted  of  the 
crime  of  extortion,  in  the  county  of  San  Joa- 
quin, and  sentenced  to  Imprisonment  in  the 
state  prison  of  the  state  of  California  at  Fol- 
som  for  the  term  of  2%  years.  He  appeals 
from  the  Judgment.  A  single  question  is 
raised  on  the  appeaL  The  plea  of  defendant 
Tucker  to  the  indictment  was:  "(1)  That  he 
is  not  guilty  of  the  offense  charged.  (2)  That 
he  has  been  once  in  Jeopardy  for  the  offense 
charged,  to  wit,  on  the  10th  of  January,  1896, 
in  the  superior  court  of  the  state  of  Califor- 
nia in  and  for  the  county  of  San  Joaquin,  in 
department  No.  1  of  said  superior  court,  be- 
fore Hon.  Joseph  H.  Budd,  Judge,  and  a  Jury, 
in  the  said  superior  court,  held  in  the  city  of 
Stockton,  said  county  and  state."  At  the 
trial  the  Jury,  after  listening  to  the  testimony 
of  witnesses,  and  after  being  instructed  by 
the  court,  rendered  the  following  verdict: 
"We,  the  Jury  in  the  above-entitled  cause, 
find  the  defendant  guilty  of  extortion,  as  char- 
ged in  the  Indictment"  There  was  no  finding 
by  the  Jury  upon  the  plea  of  "once  in  Jeopar- 
dy," and,  so  far  as  appears,  there  was  no  evi- 
dence introduced  or  offered  in  support  of  the 
plea;  nor  is  there  anything  in  the  record  to 
indicate  that  the  defendant  withdrew  or 
waived  the  plea.  When  the  defendant  was 
called  for  Judgment,  he  moved  the  court  for  a 
discharge  from  custody,  and  that  the  Judg- 
ment be  perpetually  stayed,  which  motion 
was  denied  by  the  court,  and  Judgment  en- 
tered. Aside  from  the  plea  of  guilty,  which 
raises  no  issue  of  fact,  there  are  three  ple&s 
to  an  indictment  or  information,  any  one  or 
more  of  which  a  defendant  may  interpose  in 
bar  of  the  prosecution,  viz.:  (2)  Not  guilty; 
(3)  a  former  judgment  of  conviction  or  ac- 
quittal of  the  offense  charged;  (4)  once  in 
Jeopardy.  Of  these  pleas,  the  defendant,  as 
before  stated,  interposed  those  of  "not  guilty" 
and  "once  in  Jeopardy."  He  was  entitled  to 
have  both  these  pleas  passed  upon  by  a  Jury 
before  judgment  could  properly  be  pronoun- 
ced in  the  case  against  him.  In  People  ▼. 
Kinsey,  51  Cal.  278,  the  defendants  entered  a 
plea  of  not  guilty  and  of  former  acquittal. 
The  Jury  found  the  defendants  guilty  of  man- 
slaughter, but  failed  to  find  upon  the  issues 
made  by  the  plea  of  former  acquittal,  and, 
Judgment  having  been  rendered  against  them, 
this  court,  on  appeal,  held  that  the  defend- 
ants were  entitled  to  a  verdict  on  each  plea, 
and  that  until  there  is  such  a  verdict  there 
can  be  no  Judgment  of  conviction.  People  v.  . 
Helbing,  59  Cal.  567,  contained  like  pleas, 
was  disposed  of  in  like  manner,  and  reversed 
for  like  cause.  People  v.  Fuqua,  61  Cal.  377, 
was  a  similar  case,  and  followed  by  like  ef- 
fect To  the  argument  of  the  attorney  gen- 
eral that,  in  the  absence  of  anything  appear- 
ing to  the  contrary,  the  appellate  court  must 
prosimie,  in  support  of  the  correctness  of  the 
judgment  of  the  court  below,  that  the  de- 
fense was  withdrawn  or  waived,  this  court 
held  that  where  the  record  failed  to  show 
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that  the  defendant  withdrew  or  waived  either 
plea,  it  would  not  be  presumed  that  he  did  so. 
People  V.  Hamberg,  84  Cal.  468,  24  Pac.  298, 
and  People  v.  Epplnger,  100  Cal.  294,  41  Pac. 
1037,  are  of  the  same  general  tenor,  and  to 
the  same  effect.  The  Judgment  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 


(116  Cal.  421) 

BtrCHEL  T.  GRAY  et  al.     (S.  P.  341.) 

(Supreme  Court  of  California.     Dec.  19,  1896.) 

Appeal— Neolioencb— Finding  op  Jdrt— Plead- 
ing. 

1.  The  question  of  the  negligence  of  a  defend- 
ant and  the  contributory  negligence  of  the  plain- 
tiff are  peculiarly  for  a  jury,  and  their  fiuding 
thereon  will  not  be  disturbe<l  where  it  finds  rea- 
sonable support  in  the  evidence. 

2.  In  an  action  to  recover  damages  for  an  in- 
jury to  plaintiff's  property,  alleged  to  have  result- 
ed, from  the  negligent  blasting  of  rock  by  three 
defendants,  a  denial  in  the  answer  that  defend- 
ants biastt^  any  rock  except  from  the  private 
qunrrj'  owned  by  two  of  the  defendants  is  not  a 
denial  that  blasting  was  done  by  the  third  de- 
fendant. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  A.  A.  San- 
derson, Judge. 

Action  by  Ernst  Buchel  against  Gray  Bros., 
the  Artificial  Stone  Paving  Company,  and 
others.  Judgment  for  plaintiff,  from  which, 
and  from  an  order  refusing  a  new  trial,  de- 
fendants appeal.     Affirmed. 

Fisher  Ames,  for  appellants.  P.  J.  Castel- 
huu  and  J.  0.  Bates,  for  respondent. 

TEMPLE,  J.  This  action  Is  for  damages  al- 
leged to  have  been  caused  by  negligent  blast- 
ing of  rock  near  plaintiffs  house,  by  which 
a  rock  slide  was  caused,  which  destroyed 
plalntlfTs  house,  and  covered  his  lot  with 
debris.  A  jury  gave  a  verdict  In  favor  of 
plaintiff  for  $3,000,  and  defendant  now  ap- 
peals from  the  judgment,  and  from  an  order 
refusing  a  new  trial.  On  the  appeal  but  two 
points  are  made:  (1)  Plaintiff  was  guilty  of 
negligence  which  contributed  proximately  to 
the  Injury;  and  (2)  there  was  no  evidence 
whatever  to  connect  the  corporate  defendant 
with  the  alleged  tort. 

As  has  often  been  observed,  the  question  of 
negligence  is  peculiarly  for  the  jury.  Even 
when  the  evidence  is  not  conflicting,  the  ver- 
dict will  not  be  disturbed  If  different  conclu- 
sions can  reasonably  be  drawn  therefrom. 
Plaintiff's  lot  was  on  Vallejo  street,  130  feet 
west  from  Sansome.  North  of  his  lot  was  a 
steep  ridge  of  hard  trap  rock,  some  200  feet 
high.  Plaintiff's  lot  had  been  graded  back 
to  Its  full  depth,  and,  as  It  was  claimed,  some 
7  feet  beyond  his  line.  This  grading  had  been 
done  before  plaintiff  owned  the  lot,  and  be- 
fore defendants  owned  the  adjoining  prop- 
erty upon  which  the  ledge  was  situated.  The 
rock  beyond  plaintiff's  line  had  been  removed 
by  blasting,  but  there  was  no  proof  whatever 
as  to  who  did  It.  Probably  it  was  done  by 
some  one  who  formerly  owned  plaintiff's  lot. 


but  this  was  not  shown,  and  It  may  have 
been  done  by  some  one  who  had  use  for  the 
material,  but  did  not  claim  the  lot,  and  did 
not  convey  to  plaintiff.  At  all  events,  such 
was  the  condition  of  things  when  plaintiff 
bought,  and  also  when  defendants  acquired 
their  Interest  In  the  led^e.  The  defendants 
were  blasting  upon  this  ledge,  some  l.'K).  feet 
away.  The  last  blast,  some  two  days  before 
the  rock  slide,  was  a  very  heavy  blast,  and 
shook  down  Urge  masses  of  rock  at  the  time, 
and,  as  the  jury  found,  caused  the  slide.  De- 
fendants contend  that  the  removal  of  the 
rock  at  the  base  of  the  cliff  destroyed  the  sup- 
port, and  caused  the  "overhang"  of  the  cliff, 
and  thus  contributed  directly  and  proximately 
to  the  accident  According  to  some  of  the 
witnesses,  there  bad  for  a  long  time  been  a 
crevice  or  seam  at  the  top  of  the  ledge,  and- 
some  25  feet  from  the  edge.  This  seam  was 
found  to  be  wider  just  after  the  heavy  blast, 
and,  of  course,  just  before  tne  fall.  The  Idea 
Is  that  this  rift  was  caused  by  the  removal  of 
the  support  by  excavating  back  of  plaintiff's 
lot;  that  the  accident  could  not  have  occurred 
but  for  this;  and  it  is  assumed  that  this  was 
done  by  plaintiff's  grantor.  The  evidence  Is, 
however,  not  clear  that  In  the  slide  anything 
but  the  top  of  the  ledge  above  the  bulging 
wall  came  down.  Whether  the  removal  of 
the  rock  at  the  base  back  of  plaintiff's  lot 
contributed  to  the  slide  is  not  clear  from  the 
evidence.  And  it  does  not  appear  that  plain- 
tiff or  his  grantor  were  responsible  for  the 
excavation.  I  do  not  wish  to  be  understood 
as  conceding  that.  If  It  had  so  appeared,  it 
could  have  been  attributed  to  plaintiff  as  con- 
tributory negligence.  The  support  was  not 
removed  by  plaintiff,  nor  since  the  defend- 
ants became  owners  In  the  property.  Th& 
judgment  cannot  be  disturbed  on  the  ground 
of  contributory  negligence. 

There  was  an  abundance  of  evidence  to 
justify  the  jury  in  the  conclusion  tnat  the 
slide  was  caused  by  the  blasting.  On  this 
point  the  evidence  is  conflicting.  As  to  the- 
point  that  there  is  no  evidence  that  the  cor- 
porate defendant  had  any  connection  with  the 
blasting,  it  Is  enough  to  say  that  in  the  an- 
swer all  the  defendants  admit  the  blasting. 
The  complaint  charges:  "That  the  said  de- 
fendants have  for  one  year  last  past  been, 
and  still  are,  engaged  in  cutting  down  said 
hill,  and  removing  rock  therefrom,  by  blast- 
ing and  excavating.  That  said  defendants 
prosecuted  said  work  by  cutting  down  said 
hill  in  the  rear  of  plaintiff's  said  premises  so 
carelessly  and  negligently  that  the  blasts 
caused  the  walls  and  ceilings  of  the  rooms  of 
the  house  on  the  front  of  the  said  lot  to 
crack,  and  plastering  to  become  loose,  where- 
by said  house  was  damaged  In  the  sum  of 
?2,000.  That  by  reason  of  said  defendants' 
carelessness  and  negligence  In  cutting  down 
said  bill  as  aforesaid,  a  large  mass  of  rock  be- 
came loose,  and  on  the  16th  day  of  January, 
1894,  fell  upon  plaintiff's  rear  house,  and 
completely  demolished  the  same,  and  all  the 
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appurtenances  thereto  belon^ng."  The  only 
denial  of  these  allegations  contained  In  the 
answer  is  as  follows:  "Deny  that  defend- 
ants have  been  for  one  year  last  past,  or  for 
any  other  time,  or  that  they  still  are,  engaged 
In  cutting  down  said  or  any  hill,  or  In  remov- 
ing rock  therefrom  by  blasting  or  excavation 
or  otherwise,  except  from  the  private  quarry 
of  said  defendants  Oeorge  F.  Gray  and  Harry 
N.  Gray.  Deny  that  said  defendants,  or  any 
of  them,  prosecuted  said  or  any  work  of  cut- 
ting down  said  or  any  hill  in  the  rear  of 
plaintiffs  premises  or  otherwise,  carelessly  or 
negligently,  or  that  the  or  any  blasts  caused 
the  walls  or  ceilings  of  the  rooms  of  the  house 
on  the  front  of  said  lot  or  elsewhere  to  crack, 
or  the  plastering  to  become  loose,  whereby 
aald  bouse,  or  any  house,  was  damaged  in 
the  sum  of  $2,000,  or  any  other  sum;  and 
allege  that  the  work  of  taking  rock  from 
their  said  quarry  has  at  all  times  been  con- 
ducted In  a  safe  and  lawful  manner.  Deny 
that  by  reason  of  the  carelessness  of  said 
defendants,  or  any  of  them,  in  cutting  down 
said  or  any  hill,  a  large  or  any  mass  of  rock 
became  loose  on  the  16th  day  of  January, 
1894,  or  at  any  other  time,  or  fell  upon  plain- 
tiff's rear  or  any  bouse,  or  complete  or 
otherwise  demolished  the  same,  or  at  all,  or 
any  of  the  appurtenances  thereto  belonging. 
On  the  contrary,  these  defendants  allege  that 
the  damages  claimed  by  plaintiff  to  have  been 
sustained  by  him,  as  set  forth  in  his  com- 
plaint, if  any  damages  have  been  suffered  by 
him,  were  caused  and  occasioned  by  his  own 
negligence,  which  was  the  direct  and  imme- 
diate cause  of  said  damages."  It  was  shown 
by  the  testimony  of  both  George  F.  and  Harry 
N.  Gray  that  the  ledge  upon  which  blasting 
was  done,  and  part  of  which  was  precipitated 
upon  the  lot  of  plaintiff,  was  the  private 
quarry  of  Oeorge  F.  Gray  and  Harry  N.  Gray. 
The  judgment  and  order  are  affirmed. 


HENSHAW,     J.;      McFAR- 


We    concur: 
lAND.  J. 
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PETERS  T.  BOWMAN.     (8.  P.  203.)' 
(Supreme  Court  of  California.     Dec.  17,  1896.) 

MsaUOBNCE— ACCDHULATION  OF   SORFACB  WaTER 

— Death  of  Trespassiko  Infant. 
One  who  ailows  surface  water  to  accomuiate 
In  a  pond  on  bis  land,  without  fencing  or  in- 
dosing  the  same,  is  not  liable  for  the  death  of  a 
trespassing  infant  who  was  drowned  tberan. 

Department  2.  Appeal  from  superior  court, 
dty  and  county  of  San  Francisco;  A.  A. 
Sanderson,  Judge. 

Action  by  Henry  Peters  against  C.  B.  Bow- 
man. From  a  judgment  for  defendant,  and 
an  order  denying  a  new  trial,  plaintiff  ap- 
peals.   Affirmed. 

Geo.  D,  Collins,  for  appellant  Myrick  & 
Deering,  for  respondent. 

McFARLAND,  J.  This  action  was  brought 
by  plaintiff  to  recover  damages  for  the  death 

1  For  opinion  on  rehearing,  see  47  Pac  598. 
v.47f.uo.;^-8 


of  his  infant  son,  who  was  drowned  In  a 
pond  of  water  upon  a  lot  of  land  owned  by 
the  defendant.  Bowman.  The  Jury  returned 
a  verdict  for  the  defendant,  and  the  plaintiff 
appeals  from  the  judgment,  and  from  an  or- 
der denying  his  motion  for  a  new  trial. 

The  facts  are  practically  undisputed,  and 
may  be  stated  briefly:  Defendant  owned  the 
lot  in  question,  and  resided  on  It  for  several 
years  prior  to  1880.  It  was  part  of  what  is 
known  as  "Ashbury  Heights,"  In  San  Fran- 
cisco. The  land  sloped  towards  the  west, 
and  on  the  westerly  side  fronted  on  Ashbury 
street  It  does  not  appear  whether  or  not 
it  was  In  a  thickly-settled  neighborhood.  In 
its  natural  condition  the  surface  water  which 
came  from  the  lot  flowed  off  through  a  gully 
across  Ashbury  street  (over  which  there  was 
a  small  bridge),  and  emptied  into  a  pond  a 
couple  of  blocks  away.  At  some  time  prior 
to  1889  the  city  of  San  Francisco  graded 
Ashbury  street,  and  threw  up  an  embanlunent 
along  the  street  and  across  the  gully,  and  on 
the  westerly  side  of  said  lot  to  the  height 
of  eight  or  ten  feet.  This  prevented  the  flow 
of  surface  water  from  the  lot  and  on  this 
atccount  defendant  removed  his  residence.  In 
1889,  to  an  adjoining  county.  From  that 
time  until  1894,  when  the  boy  was  drowned, 
the  surface  water,  being  stopped  by  said  em- 
bankment, would  form  during  the  rainy  sea- 
son a  pond,  which  disappeared  during  the  dry 
season.  Defendant  did  nothing  to  create  the 
pond,  or  to  prevent  the  water  from  flowing 
away;  and,  so  far  as  he  is  concerned,  it  may 
be  considered  as  a  natural  pond.  Tlie  lot 
was  not  inclosed  by  a  fence  or  otherwise 
After  defendant  removed  his  residence,  be  did 
not  often  visit  the  lot  and  did  not  give  per- 
mission to  or  invite  anyone  to  go  upon  it; 
but  children  did  visit  It  and  play  upon  the 
pond,  and  be  must  be  presumed  to  have 
known  that  fact  He  drove  children  away 
once,  and  a  policeman  did  the  same  several 
times.  The  plaintiff  knew  of  the  existence  of 
the  pond,  and  knew  that  his  son  knew  of  It, 
and  be  "never  told  him  not  to  go  rafting  on 
the  pond."  The  son  was  over  11  years  old, 
and  was  "a  bright  active  boy,  an  intelligent 
boy  for  11  years,  more  so  than  the  average  boy 
of  that  age."  He  lived  with  his  father,  the 
plaintiff,  on  Castro  street  "four  or  five  blocks 
over  the  hills"  southerly  from  the  pond.  He 
bad  been  at  the  pond  often  before  the  day 
of  the  accident  He  was  allowed  by  bis 
father  to  run  on  the  streets.  On  February  16, 
1894,  he  went  with  two  other  boys  to  the 
pond,  and  while  floating  on  the  pond  on  a 
rudely-constructed  raft  made  of  railroad  ties, 
and  when  running  along  one  of  tiic  timbers, 
he  fell  off,  and  was  drowned.  They  went 
onto  the  pond  from  the  southeasterly  side,— 
the  side  furthest  away  from  Ashbury  street 

Upon  these  facts  the  verdict  was  right  and 
a  verdict  for  plaintiff  would  have  been  un- 
warranted. The  deceased  boy  was,  at  the 
time  of  the  accident  which  caused  his  death, 
a  trespasser  on  the  land  of  defendant  and  the 
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general  rule  undoubtedly  Is  that  the  owner 
of  land  Is  under  no  duty  to  keep  his  premises 
safe  for  tresiiassers.  The  rule  has  been  ap- 
plied, also,  where  there  was  an  implied  li- 
cense. Schmidt  V.  Bauer,  80  Cal.  565,  22  Pac. 
256.  The  exceptions  to  the  general  rule  are 
instances  where  the  owner  maintains  on  his 
land  something  in  the  nature  of  a  trap  or 
other  concealed  danger,  known  to  him,  and  as 
to  which  he  has  given  no  warning  to  others, 
and  instances  where  there  had  been  some- 
thing in  the  nature  of  a  wanton  injury  to  a 
trespasser,  as  where  the  owner  had  set  spring 
guns  on  his  premises,  by  which  the  trespasser 
Iiad  been  shot.  There  te,  also,  the  instance 
of  an  excayation  adjoining  a  public  highway, 
into  which  a  traveler  on  the  highway,  where 
he  had  the  right  to  be,  bad  accidentally  fallen. 
There  are  other  exceptions  not  necessary  to 
be  here  mentioned.  And  the  general  rule  ap- 
plies to  children  as  well  as  to  adults,  with 
some  exceptions  hereinafter  noticed.  "The 
rule  Is  that,  ordinarily,  the  owner  of  premises 
owes  no  duty  of  immunities  to  trespassers, 
though  the  latter  be  Infants."  Note  on  page 
G7  of  Whitt.  Smith,  Neg.  (2d  Ed.)  and  cases 
there  cited. 

Plaintiff  seeks  to  take  this  case  out  of  the 
principle  above  stated  by  applying  to  It  what 
is  now  known  as  the  "Rule  of  the  Turntable 
Cases."  That  rule,  which  Is  a  marked  excep- 
tion to  the  general  principle,  has  been  ap- 
proved In  many  of  the  states,  and  In  others 
has  been  repudiated.  It  must  be  taken  as 
approved  In  this  state  by  the  decisions  of 
this  court  In  Barrett  v.  Southern  Pac.  Co., 
91  Cal.  296,  27  Pac.  666,  and  other  cases  cited 
by  appellant.  The  rule  originated  In  a  case 
where  a  railroad  company  had  erected  on  Its 
land  near  a  public  way  a  turntable,  and  left 
it  unlatched  and  unprotected,  and  young  chil- 
dren, attracted  by  the  turntable,  went  upon 
It  to  play,  and  started  It  In  motion,  whereby 
one  of  them  was  Injured;  and  the  rule,  as 
thus  applied,  rested  on  the  ground  that  the 
immature  judgment  of  a  young  child  could 
not  well  determine  or  provide  against  the 
danger  of  meddling  with  such  machinery, 
and  that  therefore  the  railroad  company  was 
liable  for  legal  negligence  in  erecting  It  and 
leaving  it  exposed,  as  an  attraction  to  chil- 
dren and  a  temptation  to  them  to  intermed- 
dle with  It.  See  Barrett  v.  Southern  Pac. 
Co.,  supra,  and  cases  cited  on  page  303,  91 
Cal.,  and  on  page  667,  27  Pac.  But  the  rule 
of  the  Turntable  Cases  Is  an  exception  to  the 
general  principle  that  the  owner  of  land  is 
imder  no  legal  duty  to  keep  it  In  a  safe  con- 
dition for  others  than  those  whom  he  In- 
vites there,  and  that  trespassers  take  the 
risk  of  injuries  from  ordinary  visible  causes; 
and  it  should  not  be  carried  beyond  the  class 
of  ca.ses  to  which  it  has  been  applied.  And 
the  cases  to  which  the  rule  has  been  applied, 
so  far  as  our  attention  has  been  called  to 
them,  are  nearly  all  cases  where  the  owner 
of  land  had  erected  on  It  dangerous  ma- 
chinery, the  consequences  of  meddling  with 


which  are  not  supposed  to  be  fully  compre- 
hended by  infant  minds.  It  has  also  been 
applied  to  a  few  other  cases,  where  the  own- 
er, by  some  affirmative  act,  has  caused  some 
artificial  danger  to  exist  on  his  premises,  as 
in  the  case  of  Bransom's  Adm'r  v.  Labrot, 
SI  Ky.  638,  cited  by  appellant,  where  the  de- 
fendants had  "stacked  a  large  quantity  of 
lumber  In  one  large  and  hrregular  pile,  ^ 
negligently  and  badly  done  that,  as  the  de> 
ceased,  an  infant,  was  playing  near  It,  one 
of  the  timbers  fell  upon  and  killed  him." 

It  Is  not  contended  by  appellant  that  the 
rule  of  the  Turntable  Cases  has  ever  been 
applied  to  facts  like  those  in  the  case  at  bar. 
His  contention  is  that  the  reasoning  and  phi- 
losophy of  the  rule  ought  to  extend  it  to  a 
case  like  the  one  at  bar.    But  the  same  rea- 
soning does  not  apply  to  both  sets  of  cases. 
A  body  of  water — either  standing,  as  in  ponds 
and   lakes;    or  running,   as   in  rivers   and 
creeks;    or  ebbing  and  flowing,  as  on  the 
shores  of  seas  and  bays— is  a  natural  ob- 
ject. Incident  to  all  countries  which  are  not 
deserts.    Such  a  body  of  water  may  be  found 
in  or  close  to  nearly  every  city  or  town  in 
the  land;  the  danger  of  drowning  in  It  is  an 
apparent   open   danger,    the   knowledge   of 
whicb  is  common  to  all;  and  there  Is  no  just 
view,   consistent  with  recognized  rights  of 
property  owners,  which  would  compel  one 
owning  land  upon  which  such  water,  or  part 
of  it,  stands  or  flows,  to  fill  it  up,  or  sur- 
round It  with  an  Impenetrable  wall.    How- 
ever, general  reasoning  on  the  subject  Is  un- 
necessary, because  adjudicated  cases  have 
determined  the  question  adversely  to  appel- 
lant's contention.    No  case  has  been  cited 
where  damages  have  been  successfully  recov- 
ered for  the  death  of  a  child  drowned  In  a 
pond  on  private  premises  who  had  gone  there 
without   invitation,    while   It   has   been    re- 
peatedly, held  that  In  such  a  case  no  dam- 
ages can  be  recovered.    It  was  directly  so 
held  in  Klix  v.  Nieman,  68  Wis.  271,  32  N. 
W.  223;    In  Overholt  v.  Vleths,  93  Mo.  422, 
6  S.  W.  74;    in  Hargreaves  v.  Deacon,  25 
Mich.  1;    In  Gillespie  v.  McGowan,  100  Pa, 
St  144;   and  In  the  recent  case  of  Richards 
V.  Connell,  45  Neb.  467,  63  N.  W.  915.    In 
the  last-named  case  the  complaint  alleged 
that  the  plaintiff's  infant  son  was  drowned  In 
a  pond  on  defendant's  land  In  the  vicinity  of 
a  public  school,  and  the  other  facts  alleged 
were  almost  exactly  the  same  as  those  al- 
leged and  proven  In  the  case  at  bar;  but  the 
trial  court  sustained  the  demurrer  to    the 
complaint  on  the  ground  that  It  did  not  state 
a  cause  of  action,  and,  on  appeal,  the   su- 
preme court  of  Nebraska  affirmed  the  judg- 
ment.   The  court,  in  Its  opinion,  after  reciting 
the  averments  of  the  complaint,  say:    "The 
single  question  presented  by  the  record    is 
whether  the  owner  of  a  vacant  lot,  upon 
which  is  situated  a  pond  of  water,  or  a  dan- 
gerous excavation,  is  required  to  fence  it,  or 
otherwise  insure  the  safety  of  strangers,  old 
or  young,  who  may  go  upon  said  premises 
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not  by  his  invitation,  express  or  implied,  but 
for  the  purpose  of  amusement,  or  from  mo- 
tives of  curiosity.  Tlie  authorities  we  find  to 
he  in  substantial  accord,  and  sustain  the 
proposition  that,  independent  of  statute,  no 
such  liability  exists."  After  citing  authori- 
ties, and  distinguishing  the  cases  from  those 
where  injuries  result  from  lawful  use  of  side- 
walks and  streets  near  dangerous  excava- 
tions, the  court  further  say:  "We  are  re- 
ferred to  a  number  of  cases  which,  counsel 
argue,  sustain  the  plaintiff's  right  to  recover 
on  the  facts  alleged,  and  which  may  be 
classified  as  follows:  (1)  Cases  in  which  the 
owner  of  land  has  made  or  permitted  a  dan- 
gerous excavation,  embankment,  or  the  like, 
80  near  a  public  highway  as  to  injure  one  in 
the  rightful  use  thereof.  •  •  •  (2)  Cases 
In  which  the  owner  has  negligently  left  ex- 
posed dangerous  machinery  likely  to  attract 
children  and  resulting  in  their  injury.  Illus- 
trative of  this  class,  which  constitute  a  rec- 
ognized exception  to  the  rule,  are  the  so- 
called  'Turntable  Cases.'  (3)  Cases  where 
the  plaintiff  was  Injured  while  upon  the  de- 
fendant's premises  by  invitation  of  the  lat- 
ter, and  where  the  negligence  consists  in  a 
failure  to  keep  such  premises  in  a  reasonably 
safe  condition.  But  in  no  case  has  a  recov- 
ery been  allowed  on  a  state  of  facts  substan- 
tially like  those  alleged  In  the  petition  under 
consideration.  It  follows  that  the  judgment 
of  the  district  court  must  be  affirmed."  It 
will  be  observed  that  the  supreme  court  of 
Nebraska  recognizes  the  rule  of  the  Turn- 
table Cases,  and  distinguishes  the  case  under 
consideration  from  those  cases;  and  this  is 
an  answer  to  the  contention  of  appellant  that 
the  authorities  cited  by  respondent  are  from 
courts  in  which  the  rule  of  the  Turntable 
Cases  was  repudiated.  That  rule  was  also 
recognized  in  the  two  cases  above  cited  from 
Missouri  and  Michigan. 

It  may  be  well  to  notice  briefly  one  or  two 
of  the  other  cases  In  point.  In  Klix  v.  Nie- 
inan,  supra,  the  plaintiff's  son  fell  Into  a  pond 
on  defendant's  land  which  had  been  caused  by 
water  collecthig  in  an  excavation,  and  was 
drowned.  The  case  was  very  similar  to  the 
one  at  bar,  and  the  supreme  court  of  Wiscon- 
sin, in  delivering  its  opinion,  says,  among  other 
things,  as  follows:  "So  the  single  question  pre- 
.sented  is:  Was  it  the  duty  of  the  defendant  to 
fence  or  guard  this  hole  or  excavation  on  his 
lot  (which  It  does  not  appear  he  made,  or  caus- 
ed to  be  made),  where  surface  water  collected, 
in  order  to  secure  the  safety  of  strangers, 
young  or  old,  who  might  go  upon  or  about  the 
pond  for  play  or  curiosity?  If  the  defendant 
was  bound  to  so  fence  or  guard  the  pond,  upon 
•what  principle  or  ground  docs  Uiis  obligation 
rest?  There  can  be  no  liability  unless  it  was 
his  duty  to  fence  the  pond.  It  surely  is  not 
the  duty  of  an  owner  to  guard  or  fence  every 
dangerous  hole  or  pond  or  stream  of  water  on 
his  premises,  for  the  protection  of  persons  go- 
ing upon  his  land  who  had  no  right  to  go  there. 
No  such  rule  of  law  is  laid  down  in  the  books. 


and  it  would  be  unreasonable  to  so  hold."  In 
Overholt  v.  Vietlis,  supra,  the  eight  year  old  son 
of  plaintiff  had  fallen  into  a  pond  of  water  part- 
ly on  defendant's  land,  which  had  been  formed 
by  water  collecting  in  an  excavation  which  had 
been  made  by  quarrying  several  yeai-s  before 
the  accident.  The  plaintiff  had  a  verdict  for 
$10,  and  the  case  was  reversed.  The  court  al- 
luded to  the  cases  which  go  upon  the  turn- 
table doctrine,  and  said:  "While  the  authori- 
ties above  cited  recognize  the  liability  of  the 
owner,  If  a  child  is  injured  by  dangerous  ma- 
chinery, so  sitiiated  and  exposed  that  it  will 
naturally  attract  children,  who  caimot  be  ex- 
pected to  comprehend  the  danger  of  its  use, 
and  takes  no  precaution  to  prevent  access  to  it, 
and  thereby  impliedly  invites  children  to  it, 
they  distinctly  deny  the  UabUity  of  a  lot  owner 
under  the  facts  disclosed  in  this  case."  The 
court  also  say  that  "the  facts  in  evidence  vrould 
have  justified  the  court  In  directing  a  verdict 
for  defendant."  In  Hargreaves  v.  Deacon,  su- 
pra, a  child  had  fallen  into  an  uncovered  cis- 
tern on  defendants'  land.  The  court  In  Its 
opinion  discussetl  at  length  the  prlnciplee  in- 
volved in  the  case,  and,  after  noticing  the  de- 
cisions which  dedare  the  turntable  doctrine, 
says:  "We  have  examined  the  decisions  with 
some  care,  and  can  find  no  support  to  any  doc- 
trtae  which  would  authorize  a  recovery  in  the 
case  l)efore  us.  We  cannot  help  feeling  much 
sympathy  for  the  sad  case  of  a  child  who  was 
only  following  the  natural  and  innocent  curi- 
osity of  his  age  when  he  met  with  the  accident 
which  caused  his  death.  But  there  is  notWng 
to  indicate  any  wanton  or  iuhimian  disposition 
in  the  defendants,  and  no  Illegality  in  the  man- 
agement of  their  business,  and  they  have  vio- 
lated no  right  of  the  plaintiff  or  his  intestate." 
In  Gillespie  v.  McGowan,  supra,  plaintiff's  son, 
eight  years  old,  had  fallen  into  a  cistern  on  de- 
fendants' land  which  had  been  abandoned,  but 
bad  once  heen  used  in  connection  with  brick- 
making.  The  court,  in  delivering  its  opinion, 
among  other  things,  say:  "We  are  unable  to 
see  anything  In  this  case  to  charge  the  de- 
fendants with  negligence  in  not  inclosing  their 
lot  or  guarding  the  well.  There  was  no  con- 
cealed trap  or  deadfall,  as  in  Hydraulic  Com- 
pany V.  Orr  [83  Pa.  St.  332].  The  weU  was 
ojien  and  visible  to  the  eye.  No  one  was  like- 
ly to  walk  Into  it  by  day,  and  this  accident  did 
not  occur  at  night.  A  boy  playing  upon  its 
edge  might  fall  in,  just  as  he  might  in  any 
pond  or  stream  of  water.  In  this  respect  the 
well  was  no  more  dangerous  than  the  river 
front  on  both  sides  of  the  city,  where  boys  of 
all  ages  congregate  in  large  numbers  for  fish- 
ing and  other  amusement  Vacant  brickyards 
and  open  lots  exist  on  all  sides  of  the  city. 
There  are  streams  and  pools  of  water  where 
children  may  be  drowned.  There  are  any 
quantities  of  surface  where  they  may  be  in- 
jured. To  compel  the  owners  of  such  prop- 
erty either  to  inclose  it  or  to  fill  up  their  ponds 
and  level  the  surface,  so  that  trespassers  may 
not  be  injured,  would  be  an  oppressive  rule. 
The  law  does  not  require  us  to  enforce  any  such 
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principle,  even  whore  the  trespassers  arc  chil- 
dren. We  all  know  that  boys  of  eight  years 
Indulge  in  athletic  sports.  They  fish,  shoot, 
ewlm,  and  climb  trees.  All  of  these  amuse- 
ments are  attended  with  danger,  and  accidents 
freiiuently  occur.  It  Is  a  part  of  the  boy's  na- 
ture to  trespass,  especially  where  there  is 
tempting  fruit;  yet  I  have  never  heard  that  It 
was  the  duty  of  the  owner  of  a  tree  to  cut  It 
down  because  a  boy  trespasser  might  possibly 
fall  from  Its  branches.  Yet  the  principle  con- 
tended for  by  the  plalntifC  would  bring  us  to 
this  at)surdity,  if  carried  to  its  logical  conclu- 
sion. Moreover,  it  would  charge  the  duty  of 
the  protection  of  children  upon  evOTy  member 
of  the  community  except  tbehr  parents." 

The  foregoing  are  a  few  of  the  many  authori- 
ties which  are  particularly  applicable  to  the 
case  at  bar.  and  show  that  in  a  case  like  this 
there  can  be  no  recovery.  Under  theee  chr- 
cumstancee  it  is  useless  to  consider  the  points 
raised  by  appellant  on  the  instructions  of  the 
court  on  the  subject  of  the  contributory  negli- 
gence of  plalntifC  and  of  the  boy  who  was 
drowned.  Under  no  view  of  the  case  could  a 
verdict  for  the  plaintiff  be  sustained.  The 
Judgment  and  order  appealed  from  are  affirmed. 

We  concur:    HENSHAW,  J.;   TEMPLE,  J. 


<e  Cal.  Unrep.  6S1) 

SKTM  et  al.  v.  WE8KB  CONSOLIDATED 

CO.  et  al.     (Sac.  167.) 
(Supreme  Court  of  California.     Dec.  18,  1886.) 

Mining  Contract  —  Labokrr's  Lien — TiMri  of 
HiONiNG — Execution  of  Contract — Attob- 

NBt's  FkES— CONFLICTINO   EVIDENCE. 

1.  A  contract  for  labor  on  a  mine  provided  that 
the  inborers  should  receive  certuin  supplies  in 
part  payment,  and  that,  after  those  supplies  were 
paid  for,  the  balance  of  income  remaining 
should  be  divided  pro  rata  to  the  extent  of  each 
laborer's  wages  at  three  dollars  per  day.  In  case 
of  faihire  of  profits,  the  personal  property  of  the 
mine  should  be  sold  to  pay  the  wages  due.  Beld 
that,  in  the  absence  of  anything  to  show  a  profit, 
an  action  would  not  lie  to  enforce  a  lien  for 
wages  unless  it  were  alleged  and  proved  that 
there  had  been  a  request  for  a  sale  of  the  per- 
sonal property,  and  a  refusal  on  the  part  of  the 
owner. 

2.  The  contract  not  being  restricted  in  appli- 
cation to  the  labor  performed  after  it  was  sign- 
ed, the  actual  time  of  signing  is  immaterial. 

3.  The  date  when  the  contract  purported  to  be 
signed  by  plaintiff  is  conclusive  evidence  that  the 
lalrar  performed  after  that  date  was  done  subject 
to  its  terms. 

4.  Evidence  that  a  contract  purporting  to  have 
been  made  by  plaintiff  was  read  to  him,  he  being 
unable  to  read  oir  write,  with  comments  thereon 
representing  that  it  meant  something  very  dif- 
ferent from  its  true  meaning,  and  that  thereupon 
he  assented  to  it,  and  authorized  bis  name  to  be 
signed  thereto,  is  sufficient  to  justify  a  finding 
that  plaintiff  did  not  make  the  contract. 

5.  A  judgment  for  nttomey's  fees  in  an  amount 
in  excess  of  that  claimed  in  the  complaint  cannot 
l>e  sustain-'d. 

6.  A  finding  hasid  on  conflicting  evidence  will 
not  be  disturbed  on  appeal. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court.  Placer  county;  J. 
E.  Prewett,  Judge. 


Action  by  Archibald  Skym  and  others  against 
the  Weske  (JonsoUdated  Company,  William 
Muir,  and  otho-s.  From  a  Judgment  for  plain- 
tiffs, defendant  Muir  appeals.    Modified. 

F.  P.  Tuttle  and  PuUen  &  WaUace,  for  ap- 
pellant. John  M.  Fulweiler  and  Ben  P.  Ta- 
bor, for  respondents. 

HAYNES,  0.  This  action  was  brought  by 
the  plaintiffs  to  foreclose  their  several  alleged 
liens  for  labor  performed  by  them,  respective- 
ly, upon  the  Weske  Consolidated  Placer  Mine, 
of  which  all  the  defendants  were  alleged  to  be 
reputed  owners,  and  that  defendant  Muir  was 
the  i)erson  in  charge,  and  by  whom  they  were 
employed.  Muir  answered,  alleging  that  at 
ail  the  times  covered  by  the  alleged  claims  of 
the  several  plaintiffs  he  was  and  is  the  sole 
owner  of  said  mining  property.  He  admitted 
the  employment  of  the  several  plaintiffs,  the 
length  of  time  they  had  labored  in  the  mine, 
and,  except  as  to  plaintiff  Skym,  the  rate  of 
wages  agreed  upon.  He  alleged,  however, 
that  the  labor  performed  by  the  plaintiffs,  re- 
spectively, was  under  a  special  agreement,  a 
copy  of  which  was  attached  to  his  answer, 
and  which  reads  as  follows: 

"We,  the  undersigned,  laborers  of  the  Weske 
and  Mattan  claims,  accept  and  subscribe  to 
the  following  terms,  to  wit:  (1)  We  agree  to 
receive  our  board,  tobacco,  and  clothes.  (2) 
The  balance  due  us  to  be  received  over  and 
above  expenses  for  supplies,  etc.,  for  working 
mine.  (3)  The  provision  bill  and  supplies  for 
the  mhie  to  be  paid  first,  and  the  balance  over 
to  be  divided  pro  rata  amongst  us  until  sacli 
pro  rata  makes  up  our  full  quota  of  three  dol- 
lars  per  day. 

"If  I,  Wm.  Muir,  should  fall  to  pay  from 
proceeds  hereinbefore  referred,  I,  Wm.  Muir, 
agree  to  co-<q)erate  with  men  In  making  sales 
of  all  personal  property  to  make  up  said  wages 
with  the  least  possible  cost.    • 

"Wm.  Muir." 

This  .agreement  was  signed  by  plaintiff  Skym 
under  date  of  April  15,  WaH,  and  by  plaintUT 
Jones  under  date  of  December  21,  1893,  but 
does  not  show  that  it  was  signed  by  plaint! ft 
Bowen.  This  agreement  was  set  out  in  the 
finding  made  by  the  court,  and  In  relation  to 
said  agreement  the  court  found  that  the  de- 
fendant William  Muir  did  not  perform  the  con- 
ditions of  said  agreement,  and  thereafter,  and 
before  the  4th  day  of  August,  1894,  failed  and 
refused  at  divers  times  to  co-operate  with  the 
said  Skym  in  making  sales  of  personal  prop- 
erty to  pay  the  wages  due  to  the  said  plaintitts 
Skym  and  Jones,  or  to  perform  the  other  con- 
ditions of  said  agreement  by  him  to  be  per^ 
formed.  No  question  was  made  as  to  the  form 
or  sulticiency  of  the  said  liens  filed,  and  the 
court  sustained  the  lien  of  plalnUff  Bowen, 
who  had  not  signed  said  agreement,  and  de- 
nied the  liens  of  plaintiff  Skym  and  Jonee, 
but  gave  personal  Judgment  against  defendant 
Muir  for  the  amount  found  due  said  Skym  and 
Jones,  respectively,  and  entered  Judgment  fore- 
closhig  the  lien  of  plaintiff  Bowen.    Defead- 
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ant  Mulr  moved  for  a  new  trial,  his  motion 
was  denied,  and  this  appeal  Is  from  tbe  Judg- 
ment and  the  order  denying  his  said  motion. 

The  only  errors  specified  go  to  the  suffi- 
ciency of  the  evidence  to  Justify  the  findings, 
and  to  an  alleged  variance  between  the  allega- 
tions of  the  complaint  and  the  evidence.  The 
genuineness  and  due  execution  of  said  agree- 
ment were  not  denied  \mder  oath,  and  were 
therefore  admitted.  Code  Civ.  Proc.  i  448.  It 
was  also  alleged  In  the  answer  that  by  mis- 
take there  was  omitted  from  said  agreement 
a  provision  to  the  effect  that,  In  case  any  of  the 
laborers  quit  work' before  they  had  been  paid 
from  the  proceeds  of  the  mine,  they  should 
forfeit  all  claim  to  compensation,  and  that  by 
mistake  the  name  of  respondent  Bowen  was 
not  subscribed  to  the  contract;  and  a  reforma- 
tion of  the  contract  Is  sought  as  to  these  al- 
leged omissions.  The  court  found  against  ap- 
pellant in  relation  to  these  alleged  mistakes 
and  omissions,  and,  as  the  evidence  was  con- 
flicting, that  finding  cannot  now  be  disturbed. 
The  allegations  of  the  complaint  in  respect  to 
the  luring  of  the  plaintiffs,  respectively,  were 
that  a  contract  was  entered  Into  with  each  of 
them,  whereby  it  was  mutually  agreed  and 
contracted  that  the  defendants  should  hire  said 
plaintiffs  to  work  as  miners  In  said  mining 
claims  at  the  agreed  price  of  three  dollars  per 
day,  payable  In  cash,  gold  coin,  as  fast  as  said 
labor  was  perfoi-med;  that  such  hiring  should 
continue  as  long  as  mutually  agreeable;  and 
that,  in  pursuance  of  said  contract,  said  plain- 
tiffs worked  the  number  of  days  alleged.  The 
findings  of  the  court  substantially  followed 
the  language  of  the  complaint  as  to  the  agree- 
ment or  terms  of  hiring,  but  inserted  the 
words  "except  as  modified  as  hereinafter  stat- 
ed," and  in  the  next  finding  set  out  the  said 
written  agreement,  a  copy  of  which  the  de- 
fendant attached  to  bis  answer.  The  written 
agreement  fixed  the  wages  of  the  laborers 
who  signed  it  (unless  as  to  plaintiff  Skym),  and 
the  mode  or  manner  of  payment,  and  the  sour- 
ces from  which  payment  should  be  made.  It 
Is  true,  there  Is  no  clause  declaring  that.  If  the 
employes  should  quit  before  enough  to  p&y 
them  had  been  realized  from  the  mine,  they 
should  forfeit  all  pay  except  that  which  they 
had  received  before  quitting;  and  we  may  fur- 
ther assume  that,  after  the  profits  of  the  mine 
and  the  proceeds  of  the  personal  property  had 
been  exhausted,  appellant  would  be  personally 
liable  to  those  who  signed  the  contract  for 
any  deficiency,  since  the  rate  of  wages  was 
fixed,  and  there  was  no  provision  by  which 
any  part  of  their  wages  should,  in  any  contin- 
gency, be  forfrfted.  But  we  think  It  equally 
clear  that,  as  to  those  who  signed  said  con- 
tract, no  part  of  their  compensation  became 
due  except  that  which  they  were  to  take  in 
boarding,  tobacco,  and  clothes,  until  it  should 
be  realized  from  the  profits  of  the. mine,  and, 
If  no  profits,  OK  hisuffldent  profits,'  were  real- 
ized, until  a  refusal  on  the  part  of  Mulr  to  ap- 
ply the  personal  property  or  Its  j>roceeds  to  tbe 


payment  of  their  wages.  If  the  plaintiffs 
Skym  and  Jones  had  set  out  this  agreement  in 
their  complaint,  it  is  evident  they  would  not 
have  stated  a  cause  of  action  without  alleging 
facts  showhig  a  breach  of  the  contract  by  de- 
fendant Mulr,  since  the  mere  statement  of  the 
amount  earned,  and  that  a  certain  balance  was 
unpaid,  would  not  show  that  such  balance  was 
due  or  payable  when  the  action  was  com- 
menced. 

Whether,  In  view  of  the  allegations  of  the 
complaint  as  to  the  terms  of  the  contract 
under  which  the  labor  was  performed,  and 
the  admission  made  by  the  plaintiffs  by  their 
failure  to  deny  the  genuineness  and  due  ex- 
ecution of  the  written  contract  set  out  In  the 
answer  and  the  testimony  relating  thereto, 
there  was  a  material  variance  between  the  al- 
legations of  the  complaint  and  the  evidence, 
aft  appellant  contends,  or  whether  It  was  a 
failure  to  prove  the  contract  alleged  by  the 
plaintiffs,  need  not  be  determined.  By  what- 
ever name  It  may  be  called,  the  result  must 
be  the  same.  It  was  realized  by  the  court 
below  that,  as  to  the  plaintiffs  Skym  and 
Jones,  the  written  contract.  If  performed  by 
Muir,  must  defeat  their  action;  but  tbe  court 
found,  as  to  each  of  said  plaintiffs,  that  de- 
fendant Mulr  "did  not  perform  the  condi- 
tions of  said  agreement,  and  thereafter,  and 
before  the  4th  day  of  August,  1894,  failed 
and  refused  at  divers  times  to  co-operate  with 
the  said  Skym  In  making  sales  of  personal 
property  to  pay  the  wages  due  and  owing  to 
said  Skym,  or  to  perform  the  other  conditions 
of  said  agreement  by  him  to  be  performed, 
and  on  the  4th  day  of  August,  1894,  there 
was  and  became  due  and  owing  to  plaintiff 
Skym  on  said  contract  of  employment"  the 
sum  demanded.  A  similar  finding  was  made 
as  to  plaintiff  Jones.  These  findings  are  not 
sustained  by  the  evidence.  There  is  no  evi- 
dence tending  to  show  that  anything  was 
realized  from  the  mine  beyond  tbe  expenses, 
which,  under  the  agreement,  were  to  be  first 
paid.  Skym  was  foreman,  and  he  testified 
that  bat  little  was  taken  out  of  the  mine,  and 
nowhere  Is  there  any  evidence  that  any  profit 
was  realized,  which,  under  the  contract,  was 
to  be  distributed  to  the  men;  nor  Is  it  shown 
that  the  enterprise  was  abandoned,  nor  that 
any  request  was  ever  made  for  the  sale  of  the 
personal  property,  or  that  there  was  no  per- 
sonal property  to  be  sold.  It  is  therefore  clear 
that  as  to  the  Judgments  In  favor  of  Skym 
and  Jones  there  must  be  a  reversal.  It  mAy 
be  that,  upon  the  facts  as  they  really  exist, 
Skym  and  Jones  may  each  be  entitled  to  a 
personal  Judgment  against  defendant  Mulr. 
What  Is  now  decided  as  to  them  Is  that,  upon 
the  pleadings,  and  the  evidence  appearing  in 
the  record,  neither  of  them  is  entitled  to  such 
Judgment. 

Some  question  Is  made  as  to  when  the  writ- 
ten contract  was  signed.  As  to  Skym  and 
Jones,  the  dates  attached  to  their  signatures, 
whether  the  true  dates  at  which  their  sig- 
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natures  were  written  or  not,  la,  In  the  ab- 
sence of  satisfactory  evidence  to  the  con- 
trary, conclusire  evidence  that  the  latwr  per- 
formed after  that  date  was  done  under  its 
terms  and  conditions;  and  we  also  thinly 
that  the  time  when  the  contract  was  actually 
signed  is  immaterial,  for  the  reason  that  it 
was  not  limited  to  worlt  done  thereafter,  and 
that  it  applied  as  well  to  compensation  there- 
tofore earned,  and  remaining  unpaid,  as  to 
earnings  which  accrued  thereafter. 

In  the  absence  of  proper  allegutions  and 
proof  of  mistalie  or  omission  in  the  written 
agreement  touching  the  wages  of  plaintiff 
Sliym,  he  Is  bound  by  the  rate  therein  ex- 
pressed. The  facts  affecting  Bowen's  judg- 
ment are  different.  His  name  was  not  sign- 
ed to  the  contract  Concerning  this  agree- 
ment, Bo  wen  testified:  That  he  did  not  have 
an  understanding  with  Mulr  that  he  was  to 
get  three  dollars  per  day,  that  he  was  to 
furnish  him  with  grub,  clothing,  and  tobacco, 
and  that  he  was  to  look  for  the  balance  of 
the  three  dollars  per  day  from  the  mine  It- 
self. That  Muir  wanted  him  to  sign  this 
paiM>r,  and  ho  asked  him  what  he  wanted 
him  to  sign  that  for,  and  he  said,  "Only  to 
get  my  money;"  that  when  they  got  down 
they  would  have  plenty  of  money;  that  he 
meant  from  No.  3,  which  is  a  tunnel.  That 
Muir  said  there  was  plenty  in  there,  and  it 
was  coming  out  of  the  mine.  He  further  tes- 
tified that  the  agreement  was  read  to  him  by 
Mr.  Yarnold,  and  that  he  authorized  Yarnold 
to  sign  it  for  him;  that  he  could  neither  read 
nor  write;  that  Yarnold  told  him  "it  was  to 
work  down  in  No.  three,  and  get  the  water 
out,  and  we  would  have  plenty  of  money,— 
all  the  money  we  wanted;"  that  he  did  not 
understand  that  he  was  to  wait  until  the 
money  came  out  of  the  mine.  That  Muir  and 
Yarnold  made  these  statements  to  Bowen  is 
not  disputed.  It  would  appear  from  Bowen's 
testimony  that  the  paper  was  read  with  run- 
ning comments  thereon,  so  that  his  assent  to 
the  contract  and  his  direction  to  Yarnold  to 
sign  It  for  him  were  based,  not  upon  the  read- 
ing of  the  paper  itself  as  it  was  in  fact  writ- 
ten, but  were  based  upon  the  supposition  that 
the  paper  contaInc<l  and  meant  all  that  was 
said.  We  think  the  evidence  was  sufficient 
to  Justify  the  court  In  finding  that  Bowen  did 
not  make  the  contract  set  out  in  the  answer 
of  defendant,  and  in  sustaining  his  lien. 
The  court  erred,  however,  in  the  allowance  of 
$250  as  an  attorney's  fee  for  foreclosing  his 
Hen.  The  allegation  in  the  complaint  is  that 
$150  is  a  reasonable  sum  to  be  allowed  for 
the  foreclosure  of  Bowen's  lien,  and  no  more 
than  that  sum  can  be  allowed. 

As  to  plaintiffs  Skym  and  Jones,  the  judg- 
ment and  order  appealed  from  should  be  re- 
versed, with  leave  to  amend  their  complaint; 
and,  as  to  plaintiff  Bowen,  the  judgment 
should  be  modified  by  reducing  the  allowance 
of  attorney's  fees  for  foreclosing  the  lien  to 
$150,  and,  as  so  modified,  the  Judgment  in  bis 


favor,  and  the  order  denying  a  new  trial  an 
to  his  cause  of  action,  should  be  affirmed. 

We  concur:     SEARLS,  C;   BELCHER,  C. 

PER  CURIAM.  II*or  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  froni  are  reversed  as  to  the 
plaintiffs  Skym  and  Jones,  with  leave  to 
amend  their  complaint;  and,  as  to  the  plain- 
tiff Bowen,  the  Judgment  is  modified  by  re- 
ducing the  allowance  of  attorney's  fees  for 
foreclosing  the  Hen  to  $150,  and,  as  so  modi- 
fled,  the  judgment  In  his  favor,  and  the  order 
denying  a  new  trial  as  to  hie  cause  of  action, 
are  affirmed 


(115  Cal.  423) 
BADOSTAIN  v.  GRAZIDE.     (L.  A.  137.) 
(Supreme  Court  of  California.     Dec.  19,  1806.) 
Assault  and  Batteiiv— Civil  Actios— Evidence 
—  Instructions— Malice— Exem- 
plary Damages. 

1.  In  a  civil  notion  for  assault  and  battery, 
where  it  appeared  that  the  altercation  arose 
over  defendant's  right  to  charge  plaiutiff  for 
the  pasture  of  his  horse,  evidence  as  to  the  ex- 
istence of  any  contract  and  its  terms  was  inad- 
missible. 

2.  An  instruction  that,  if  the  jury  believed  de- 
fendant committed  the  battery,— "that  is,  wrong- 
fully nsed  force  and  violence  on  the  person  of 
IiiuintlH.  in  a  mnlicions  manner;  that  is,  a  man- 
ner that  showed  he  intended  to  vex,  injure,  or 
annoy  him."  etc.,— they  niigUt  give  exemplary 
damages,  was  error,  in  that  it  ignores  the  ques- 
tion whether  the  assault  was  deliberate,  or 
made  in  sudden  heat  of  passion. 

3.  An  instruction  that,  in  cases  of  personal 
injuries  for  which  u  criminal  prosecution  might 
be  brought,  exemplary  damages  may  be  recov- 
ered in  a  civil  action,  is  improper,  as  eliminating 
the  question  of  mitigating  circumstances. 

•  Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles  coun- 
ty;  Lucien  Shaw,  Judge. 

Action  by  Bemabe  Badostain  against  Fran- 
cisco Grazide.  From  a  Judgment  for  plaintiff, 
defendant  appeals.     Reversed. 

J.  Brousseau,  for  appellant.  J.  B.  Dunlap, 
for  respondent. 

BRITT,  C.  Plaintiff  had  a  verdict  and 
judgment  for  damages  for  an  assault  and  bat- 
tery committed  on  him  by  defendant.  It  was 
in  evidence  at  the  trial  that  plaintiff  had 
been  in  the  employ  of  defendant  for  a  period 
of  about  eight  months  next  before  the  said 
battery,  during  which  time  he  had  kept  a 
horse  on  pasture  at  defendant's  premises.  On 
settlement  of  accounts,  defendant  deducte<l 
from  the  wages  due  him  the  sum  of  $12,  for 
pasturage  of  the  horse.  Plaintiff  testified  that, 
when  he  began  work  for  defendant,  he  told 
the  latter  he  wanted  the  horse  pastured  at 
his  place,  and  defendant  replied,  "All  right;" 
that  he  (plaintiEf)  did  not  expect  to  pay  for 
pasturage;  that  he  told  defendant,  when  the 
latter  proposed  to  make  such  deduction  from 
his  wages,  that  it  was  more  than  the  horse 
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was  worth;  that  tbereupon  defendant  became 
enraged,  and  struck  him  hi  the  face.  Un  be- 
half of  defendant,  there  was  evidence  that  he 
gave  to  plahitlff  an  order  or  draft  for  the 
wages  due  him,  less  said  charge  for  pastur- 
age, which  plaintiff  accepted,  but  at  the  same 
time  angrily  applied  to  defendant  an  obscene 
and  insulting  epithet;  that  this  occurred  In 
the  presence  and  hearing  of  defendant's  wife 
and  two  young  daughters;  that  the  conver- 
sation between  the  parties  was  amicable  until 
plaintiff  addressed  to  defendant  the  said  ob- 
scene language;  and  that  the  latter,  being 
thus  Incensed,  strucli  the  blow  described  by 
plaintiff,  and  which  occasioned  the  suit.  Un 
cross-examination  of  defendant  by  plaintiff's 
counsel,  he  stated  that  there  bad  been  no 
agreement  to  pasture  plaintiff's  horse  without 
pay.  In  rebuttal,  plaintiff  testified  that  de- 
fendant had  so  promised  when  he  went  to 
work  for  him.  All  the  evidence  concerning 
the  terms  of  the  contract  at>out  pasturage 
was  admitted  over  the  objection,  and  excep- 
tion of  defendant.  The  court  instructed  the 
Jury,  among  other  matters,  that  If  they  be- 
lieved from  the  evidence  that  defendant  com- 
mitted a  battery,— "that  is,  wrongfully  used 
force  and  violence  upon  the  person  of  plain- 
tiff. In  a  malicious  manner;  that  is.  In  a  man- 
ner that  showed  he  hitended  to  vex,  injure, 
or  annoy  him,— and  that  plaintiff  was  injured 
and  damaged  thereby,  then  you.  In  fixing  the 
damages,  shotUd  not  be  confined  to  the  ac- 
tual damage  snstahied,  but  may  give,  in  addi- 
tion," exemplary  damages;  also,  that  "in  case 
of  personal  injuries,  for  which  a  criminal  ac- 
tion might  have  been  brought,  exemplary 
damages  may  be  recovered  In  a  civil  suit." 

The  court  erred  In  admitting  evidence  of  the 
agreement  relative  to  pasturing  the  horse,— a 
matter  long  past,  and  not  requisite,  as  re- 
gards any  proper  purpose  of  this  case,  to  tUe 
comprehension  of  things  done  and  said  at  the 
time  of  the  assault.  The  affair  was  an  In- 
stance, not  unprecedented,  of  the  settlement 
of  an  account  between  parties,  in  which  argu- 
ment over  some  disputed  item  is  followed  by 
abuse  and  that  by  blows.  In  such  a  case  the 
particulars  and  circumstances  of  the  contract 
in  which  are  Involved  the  merits  of  the  dis- 
puted charge,  instead  of  being  relevant  and 
helpful  In  determining  the  liability  of  either 
party  to  the  other  for  violence  then  inflicted, 
are  more  likely  to  be  a  conftislng  and  mis- 
leading element  In  the  inquiry.  The  jury  are 
apt  to  conceive  that  one  party  or  the  other 
is  wrong  In  his  notion  of  his  contractual 
rights,  and  to  allow  this  conception  to  influ- 
ence thetr  verdict.  If  It  be  said  that  evi- 
dence of  an  agreement  to  pastiwe  the  horse 
without  charge  was  admissible  In  the  present 
case,  in  order  to  show  the  animus  of  the  de- 
fendant, and  justify  the  visitation  of  punitive 
damages  on  him,  the  answer  is  that,  if  he 
was  in  the  wrong  In  demanding  pay  for  the 
pasturage,  his  wnmg  lay  in  the  breach  of  a 
contract,  to  be  redressed  by  an  action  thereon, 
and  not  confounded  with  the  breach  of  an  ob- 


ligation of  wholly  different  nature,  viz.  to  ab- 
stain from  Injury  to  the  plahitiff's  person.  If 
plaUitlff  could  rightfully  give  his  version  of 
the  prior  contract,  defendant  could  with  equal 
right  produce  proof  that  no  such  contract  was 
made,  or  that  it  had  been  in  some  way  dis- 
charged; "and  thus  the  attention  of  the  jury 
would  be  distracted  with  a  multiplicity  of 
questions  and  Issues."  Matthews  v.  Terry, 
10  Conn.  458.  Compare  Lee  v.  Woolsey,  19 
Johns,  319;  Currier  v.  Swan,  03  Me.  323; 
Cushman  v.  Waddell,  Baldw.  57,  Fed.  Cas.  No. 
3,516. 

There  was  error,  also,  in  the  instructions, 
which  may  have  enhanced  the  verdict.  To 
say  that  "if  defendant  wrongfully  used  force 
aud  violence  upon  the  person  of  plaintiff,  hi  a 
malicious  manner,— that  Is,  in  a  manner  that 
showed  he  intended  to  vex,  Injure,  or  annoy 
him,"— then  the  jwy,  "in  fixing  the  damages, 
should  not  be  confined  to  the  actual  damage 
sustained,"  but  might  give  exemplary  dam- 
ages in  addition  thereto,  was  to  say.  In  effect, 
that.  If  a  battei-y  was  committed  at  all,  the 
jury  should  award  punitory  damages;  for  it 
is  hard  to  conceive  of  any  battery  intentional- 
ly committed  which  docs  not  involve  the  in- 
tent on  the  part  of  the  assailant  to  vex,  in- 
jure, or  annoy  the  person  assailed.  In  cases 
like  the  present,  "the  law.  In  tenderness  to 
human  frailties,  distinguishes  between  an  act 
done  deUberately  and  an  act  proceeding  from 
sudden  heat."  Lee  v.  Woolsey,  19  Johns.  321. 
As  In  a  prosecution  for  homicide,  when  there 
is  evidence  tending  to  show  that  the  killhig 
was  the  consequence  of  a  sudden  quarrel  or 
heat  of  passion,  the  jury  may  find  that  the 
offense  was  without  malice,  and  therefore 
manslaughter  only,  so  here  they  should  have 
been  instructed  that  the  presence  or  absence 
of  a  malicious  Intent  in  the  mind  of  defend? 
ant  was  a  question  of  fact  to  be  determined 
by  them  from  the  evidence;  that  they  might 
allow  punitive  damages  If  they  believed  from 
the  evidence  that  such  intent  existed;  but 
that  if  the  battery  was  the  consequence  of  a 
sudden  heat,  resulting  from  provocation  first 
offered  by  the  plaintiff,  and  not  of  a  design 
for  his  Injury  deliberately  formed  by  defend- 
ant, and  that  the  force  used  was  not  so  dis- 
proportionate to  the  provocation  as  to  repel 
the  Inference  that  It  was  Induced  thereby, 
then  no  exemplary  damages  should  be  in- 
cluded in  their  verdict.  The  cases  tend  to  this 
conclusion.  Lee  v.  Woolsey,  supra;  Itobison 
V.  Rupert,  23  Pa.  St.  523;  Ward  v.  Black- 
wood, 41  Ark.  295,  300;  Crosby  v.  Hum- 
phreys, 59  Mtan.  92,  96,  60  N.  W.  843;  Klff  v. 
Youmans,  86  N.  Y.  324;  Childers  v.  I'ubllsh- 
Ing  Co.,  105  Cal.  284,  291,  38  Pac.  903.  Con- 
siderations similar  to  the  preceding  apply  to 
the  charge  that  "in  case  of  personal  injuries, 
for  which  a  criminal  prosecution  miglit  have 
been  brought,  exemplary  damages  may  be  re- 
covered in  a  civil  suit."  This  was  entirely  too 
broad.  Suppose  two  persons  fight  by  mutual 
consent;  each  Is  punishable  criminally;  but 
neither  may  recover  exemplary  damages  In  a 
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suit  against  the  other;  so,  eTcn  though  they 
fight  "with  great  spirit  and  brutality."  Shay 
V.  Thompson,  59  Wis.  540, 18  N.  W.  473.  De- 
(«Mlant  here  was  liable  criminally  for  the 
breach  o(  public  order,  but  whether  he  was 
liable  to  plaintiff  in  exemplary  damages  de- 
pended upon  the  strength  and  cogency  of  the 
mitigating  circumstances  in  evidence  tending 
In  some  measure  to  palliate  such  violation; 
and  this  was  a  matter  for  the  Jury.  The  judg- 
ment and  order  should  be  reversed. 

We  concur:     HAYNBS,  C;   BELCHER,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  order 
are  reversed. 


(US  Cal.  404) 

HUGHSON  et  al.  v.  CRANE.     (No.  18,390.) 

(Supreme  Court  of  California.     Dec.  18,  1896.) 

Irkigatiox  Distkicts— Sale  op  Bonps— Applica- 
tion OK  Proceeds. 

1.  IrriEation  Act,  §  12,  provides  that,  in  case 
of  a  purchase  of  lands  and  other  property  nec- 
essary for  the  worlt,  the  directors  mny  pay  for 
the  same  with  bonds  issued  ondor  tlie  act  at 
their  pnr  vaine.  Section  15  provides  for  the 
sale  of  such  bonds  after  due  notice,  and  on  seal- 
ed propoBuia.  Held,  that  the  bonds  can  be  dis- 
posed of  only  in  one  of.  the  manners  provided 
by  such  sections. 

2.  Irrigation  Act,  $  37,  provides  that  the  cost 
of  property  and  the  construction  of  the  worlts 
shall  be  wholly  paid  out  of  the  construction 
fund.  HeM,  that  the  bonds  provided  for  under 
the  irrigation  act  <.an  be  applied  to  no  other 
object  than  the  construction  fund. 

3.  Directors  of  an  irrigation  district  cannot 
appropriate  bonds  issued  for  the  construction  of 
the  works  to  the  payment  of  salaries  or  expend- 
itures incurred  in  regard  to  the  management 
of  the  property. 

4.  Irrigation  Act,  §  22,  authorizes  the  board 
of  directors  to  levy  assessments  sufficient  to 
raise  the  annual  interest  on  the  outstanding 
bonds.  Plaintiff  filed  a  bill  to  enjoin  an  as- 
sessment for  such  purpose,  on  the  ground  that 
the  bonds  to  pay  the  interest  on  which  the  as- 
sessment was  made  were  illeRally  issued.  The 
bill  did  not  definitely  show  that  there  were  no 
outstanding  bonds  on  which  the  district  was  lia- 
ble, but  alleged  that  the  business  of  the  district 
had  been  so  conducted  that  the  boolcs  did  not 
show  what  bonds,  if  any,  were  legally  issued. 
It  alleged  that,  of  the  $524,000  bonds  ontstand- 
ing  f  1.50,000  were  illegally  issued;  that  the  in- 
terest on  the  balance  would  amount  to  $22,000; 
and  that  there  were  $10,000  in  the  treasury  for 
tlie  payment  thereof,  and  alleged  an  assessment 
of  $40,000.  Held  suflScient  to  justify  an  injunc- 
tion against  the  levy  of  the  assessment. 

5.  Where  a  bill  to  enjoin  the  levy  of  an  as- 
sessment to  pay  interest  on  outstanding  irriga- 
tion bonds  shows  that  a  large  portion  of  the 
bonds  were  illegally  issued,  and  that  the  exact 
amount  of  them  cannot  he  shown,  because  of 
failure  of  officers  of  the  district  to  keep  a  record 
of  their  acts,  the  rule  reqniring  the  payment  of 
such  portion  of  the  assessment  as  is  admitted 
to  be  just  is  inapplicable. 

6.  Where  bonds  are  illegally  issued  by  an  ir- 
rigation district,  one  taking  them  is  charged 
with  knowledge  of  the  powers  of  the  officers  of 
the  district,  and  has  no  right  of  action  upon  the 
bonds  if  given  in  disregard  of  the  statutory  re- 
quirements. 

7.  To  a  bill  to  enjoin  the  collection  of  an  as- 
sessment of  an  irrigation  district  levied  to  pay 
interest  on  outstanding  bonds  alleged  to  be  il- 


legally issued,  neither  the  district  nor  the  hold- 
ers of  the  bonds  are  necessary  parties. 

In  bank.  Appeal  from  superior  court,  Stan- 
Ishius  county;  William  O.  Minor,  Judge. 

Action  by  Hugbson  and  others  against 
Crane.  Judgment  for  defendant,  and  plain- 
tiffs appeal.    Reversed. 

EasUn  &  Griffin,  for  appellants.  P.  J.  Ha- 
zen,  for  respondent 

HARRISON,  J.  The  plaintiffs  brought  this 
action  to  restrain  the  defendant,  who  is  the 
collector  of  Turlock  Irrigation  district,  from 
selling  certain  lands  belonging  to  them,  in 
satisfaction  of  a  delinquent  assessment  levied 
upon  the  real  property  in  the  district,  for  the 
purpose  of  paying  the  interest  on  the  out- 
standing bonds  of  said  district  for  the  year 
1893.  It  is  not  alleged  that  any  of  the  steps 
required  by  the  statute  for  making  the  levy 
of  the  assessment  were  omitted,  but  the  com- 
plaint is  based  upon  the  ground  that  the  as- 
sessment was  unauthorized,  by  reason  of  the 
Invalidity  of  the  bonds  for  paying  the  Interest 
on  which  the  assessment  purports  to  have 
been  levied.  The  plaintiffs  herein  did  not 
pay  this  assessment  upon  certain  parcels  of 
land  described  in  the  complaint,  and,  after 
the  same  became  delinquent,  the  collector 
made  the  publication  of  the  delinquent  list, 
as  required  by  the  provisions  of  the  irriga- 
tion act,  with  a  notice  that  on  a  certain  day 
he  would  sell  the  same  at  public  auction,  for 
the  purpose  of  making  the  said  assessments. 
The  present  action  was  thereupon  commen- 
ced to  restrain  said  sale,  and  a  prellmiuary 
injunction  therefor  was  granted.  The  defend- 
ant demurred  to  the  complaint,  and,  his  de- 
murrer having  been  sustained,  the  injunction 
was  dissolved,  and  judgment  entered  In  favor 
of  the  defendant.  From  the  order  dissolving 
the  Injunction,  and  from  the  Judgment  in  fa- 
vor of  the  defendant,  the  plaintiffs  have  ap- 
pealed. 

The  Turlock  irrigation  district  was  organ- 
ized hi  1887,  and,  shortly  after  Its  organiza- 
tion, an  Issue  of  bonds  to  the  amount  of  $600,- 
000  was  voted  by  the  district.  Subsequently,  In 
the  year  1892,  the  district  voted  an  additional 
Issue  of  $600,000.  In  September,  1888,  after 
the  board  of  directors  had  declared  its  inten- 
tion to  sell  its  bonds  to  the  amount  of  $550,- 
(XK),  it  accepted  a  written  offer  made  to  it  by 
L.  il.  Hickman,  in  which  he  proposed  to  buy 
the  said  amount  of  bonds  "at  the  price  of 
ninety  per  cent,  of  the  face  value  thereof," 
but  was  not  to  make  payment  therefor  until 
he  could  sell  the  same  at  not  less  than  that 
price.  Said  proposal  contained  also  the  fol- 
lowing agreement:  "I  further  offer  and  agree 
to  pay  to  said  district  all  sums  I  may  receive 
for  said  bonds  over  and  above  said  ninety 
per  cent,  and  the  cost  and  expenses  of  nego- 
tiating and  making  sale  tliereof.  I  further 
agree  to  use  due  diligence  and  all  reasonable 
means  to  sell  said  bonds,  and  to  sell  the  same 
for  the  best  sum  obtainable,  but  not  to  make 
any  such  sale  without  the  consent  of   the 


Digitized  by 


Google 


€al.) 


HUGHSON  V.  CRANE. 


121 


president  of  the  board  of  directors  of  said 
district;  and  in  case  said  board  sliall,  by  reso- 
lation,  request  the  surrender  of  said  tionds, 
then  I  agree  to  surrender  the  same  to  said 
district,  on  payment  to  me  of  all  the  costs 
and  expenses  theretofore  Incurred  in  the  ne- 
gotiation and  sale  thereof."  Similar  offers  by 
Hickman  subsequently  made  in  reference  to 
■other  portions  of  its  bonds  were  accepted  by 
the  board;  but  it  is  alleged  in  the  com- 
plaint that  it  was  not  Intended  thereby  that 
he  should  take  or  pay  for  the  said  l>onds, 
and  that  he  did  not.  In  fact,  take  or  pay  for 
any  of  said  bonds.  In  December,  1891,  the 
board  of  directors  entered  into  an  agreement 
with  J.  R.  Wilbur,  by  which  he  was  author- 
ized, as  the  agent  of  the  district,  to  sell  the 
bonds  of  the  district  to  the  amount  of  $252,- 
500,  at  the  rate  of  90  per  cent,  of  their  par 
value;  and  it  is  alleged  that  under  this  agree- 
ment a  large  portion  of  the  bonds  of  the  dis- 
trict were  disposed  of  through  his  agency,  at 
the  lowest  price  allowed  by  law,  but  without 
taking  any  of  the  proceedings  for  the  sale 
thereof  required  by  section  16  of  the  act .  In 
1881  the  board  of  directors  entered  into  a  con- 
tract with  R.  W.  Gorrill  for  the  construction 
of  a  dam,  which  was  to  constitute  a  portion 
of  the  works  of  the  district;  and,  for  securing 
the  payments  to  be  made  to  him  for  the  work 
that  he  should  do  under  this  contract,  the  fol- 
lowing clause  was  inserted  therein:  "The 
district  shall  advertise  for  sale,  as  prescribed 
by  law,  sufficient  bonds  for  such  payments; 
and  said  first  party  (Gorrill)  shall  bid  there- 
for, at  least,  ninety  per  cent  of  the  face  value 
thereof;  and,  if  no  higher  bids  be  received, 
eatb  bonds  shall  be  awarded  to  him,  and  he 
shall  be  credited  in  payment  therefor  the  sum 
due  him  from  the  district,  and  the  district 
shall  be  credited  on  such  payment  under  this 
contract  the  sum  so  bid  for  such  bonds." 
The  board  of  directors  did  not  however,  td- 
low  these  terms  of  the  contract,  and  did  not 
advertise  for  the  sale  of  any  of  Its  bonds,  nor 
did  Gorrill  make  or  the  board  receive  any 
proposal  for  the  purchase  of  said  bonds,  nor 
^d  the  board  award  any  purchase  of  the 
bonds  to  Gorrill,  but  delivered  to  him  bonds 
to  the  amount  of  $150,000,  in  exchange  for 
the  amount  due  him  upon  the  contract,  and 
as  a  payment  thereon,  at  the  rate  of  90  per 
cent,  of  their  face  value.  It  is  also  alleged 
In  the  complaint  that  bonds  to  the  amount  of 
a  few  thousand  dollars  were  exchanged  by 
the  board  with  its  officers  for  their  salaries, 
and  also  in  payment  of  certain  obligations  of 
the  district  At  the  date  of  the  assessment, 
October  3,  1893,  the  amount  of  bonds  out- 
standing, including  those  legally  as  well  as 
illegally  disposed  of  by  the  board  amounted 
to  $524,000;  and,  for  the  purpose  of  paying 
the  interest  thereon,  the  board  levied  an  as- 
sessment of  $40,855.51.  There  was  at  that 
time  in  the  treasury  of  the  district  to  the 
credit  of  the  bond  and  interest  fund,  the  sum 
of  $9,598,  applicable  to  the  payment  of  inter- 
est, and  which,  it  Is  alleged,  was  more  than 


sufficient  to  pay  the  Interest  upon  the  bonds 
that  had  been  legally  issued. 

Section  15  of  the  irrigation  act  provides 
that,  after  the  organization  of  the  district, 
the  board  of  directors  shall  determine  the 
amount  of  money  necessary  to  be  raised  "for 
the  purpose  of  constructing  necessary  irriga- 
ting canals  and  works,  and  acquiring  the  nec- 
essary property  and  rights  therefor,  and  oth- 
erwise carrying  out  the  provisions  of  this 
act,"  and  shall  thereupon  submit  to  the  elect- 
ors of  the  district,  at  a  special  election  to  be 
called  for  the  purpose,  the  question  whether 
the  bonds  of  the  district  shall  be  issued  "in 
the  amount  so  determined."  Section  16  of 
the  act  is  as  follows:  "The  board  may  sell 
said  bonds  from  time  to  time,  in  such  quanti- 
ties as  may  be  necessary  and  most  advan- 
tageous, to  raise  money  for  the  construction 
of  said  canals  and  works,  the  acquisition  of 
said  property  and  rights,  and  otherwise  to 
fully  carry  out  the  objects  ana  purposes  of 
this  act  Before  making  any  sale  the  board 
shall,  at  a  meeting,  by  resolution  declare  its 
intention  to  sell  a  specified  amount  of  the 
bonds,  and  the  day  and  hour  and  place  of 
such  sale,  and  shall  cause  such  resolution  to 
be  entered  in  the  minutes,  and  notice  of  the 
sale  to  be  given  by  publication  thereof  at 
least  twenty  days  in  a  daily  newspaper  in 
each  of  the  cities  of  San  Francisco,  Sacra- 
mento and  liOs  Angeles,  and  in  any  other  pa- 
per at  their  discretion.  The  notice  shall  state 
that  sealed  proposals  will  be  received  by  the 
board  at  their  office  for  the  purchase  of  the 
bonds 'till  the  day  and  hour  named  in  the 
resolution.  At  the  time  appointed  the  board 
shall  open  the  proposals  and  award  the  pur- 
chase of  the  bonds  to  the  highest  responsi- 
ble bidder,  and  may  reject  all  bids;  but  said 
board  shall  in  no  event  sell  any  of  the  said 
bonds  for  less  than  ninety  per  cent,  of  the  face 
value  thereof."  By  section  12  the  board  of 
directors  is  given  authority  to  acquire,  either 
by  purchase  or  condemnation,  all  lands  and 
waters  and  other  property  necessary  for  the 
construction  and  maintenance  of  the  canals 
and  worlds  of  the  district;  and  it  is  provided 
that,  "in  case  of  purchase,  the  bonds  of  the 
district  hereinafter  provided  for  may  be  used 
at  their  par  value  in  payment."  These  are 
the  only  provisions  in  the  act  for  any  dispo- 
sition by  the  directors  of  the  bonds  of  the 
district;  and  it  follows  that  the  only  mode 
in  which  they  can  exercise  their  power  of 
disposing  of  the  bonds  so  that  they  may  be- 
come valid  obligations  against  the  district  is 
either  to  exchange  them  for  property  at  their 
par  value,  or  to  sell  them  for  money  in  the 
open  market,  under  the  restrictions  and  lim- 
itations given  in  section  16,  at  not  less  than 
90  per  cent,  of  their  face  value.  The  express 
provision  giving  to  the  board  power  to  ex- 
change them  for  certain  property  at  their  pa» 
value  excludes  the  right  of  the  board  to  ex- 
change them  for  any  other  purpose,  or  to  dis- 
pose of  them  in  any  other  manner  than  by 
the  sale  authorized  by  section  16. 
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It  Is  provided  in  section  37  that  "the  cost 
and  expense  of  purchasing  and  acquiring 
property,  and  constructing  the  worlcs  and  im- 
provements herein  provided  for,  shall  be 
wholly  paid  out  of  the  construction  fund"; 
and  the  authority  given  to  the  board  of  di- 
rectors In  the  subsequent  portion  of  this  sec- 
tion to  levy  special  assessments  foi;  defray- 
ing the  expenses  of  the  organization  of  the 
district,  and  the  payment  of  the  salaries  of 
the  officers  and  employes,  clearly  indicates 
that  the  construction  fund  thus  referred  to 
consists  of  the  moneys  received  from  the 
sales  of  the  bonds  authorized  by  section  16, 
and  that  the  disposition  of  the  bonds  is  not 
only  limited  to  providing  for  this  construction 
fund,  but  that  they  can  be  applied  to  no  oth- 
er object.  It  was  held  in  Tregea  v.  Owens, 
94  Cal.  317,  29  Pac.  643,  that  the  directors 
have  no  authority  to  levy  an  assessment  for 
the  payment  of  the  expenditures  authorized 
by  section  37,  without  a  previous  approval  of 
the  voters  of  the  district,  at  an  election  held 
for  that  purpose.  Under  the  principles  of 
that  case,  the  directors  have  no  authority  to 
appropriate  the  bonds  which  the  electors 
have  voted  to  issue  for  the  construction  of 
the  Irrigation  worlis,  to  the  payment  of  sal- 
aries, or  expenditures  incurred  in  the  man- 
agement of  the  property.  If,  instead  of  sell- 
ing the  bonds,  as  directed  by  section  16,  they 
could  use  them  for  these  purposes,  the  pro- 
visions of  section  41  would  be  futile;  and,  un- 
der an  improvident  or  recliless  board  of  di- 
rectors, the  bonds  which  had  been  voted  for 
the  purpose  of  raising  "money"  with  ^vhich 
to  construct  a  canal,  might  be  frittered  away 
in  useless  expenditures  and  salaries,  and  the 
district  receive  no  benefit  whatever. 

The  irrigation  act  is  evidently  framed  upon 
the  theory,  and  with  the  intention  on  the  part 
of  the  legislature,  that  the  affairs  of  the  dis- 
trict shall  be  conducted  upon  a  ready-money 
basis,  and  not  upon  credit;  and,  to  enable 
the  directors  to  carry  out  this  purpose,  pro- 
vision is  made  for  levying  special  assess- 
ments for  the  payments  of  salaries,  wages, 
and  expenses  of  management,  and  also  for 
the  sale  of  bonds  by  which  to  make  the  pay- 
ments required  upon  the  contracts  for  the 
construction  of  the  worlcs.  This  is  clearly 
seen  by  the  provision  in  section  16,  authoriz- 
ing the  board  to  sell  the  bonds  "from  time  to 
time  in  such  quantities  as  may  be  necessary 
and  most  advantageous  to  raise  money  for 
the  construction  of  said  canals  and  worlts," 
coupled  with  the  provision  in  section  30  that 
"the  board  may  draw  from  time  to  time  from 
the  construction  fund,  and  deposit  in  the 
county  treasury  of  the  county  where  the  of- 
fice of  the  board  is  situatetl,  any  sum  in  ex- 
cess of  the  sum  of  twenty-five  thousand  dol- 
lars," and  re<iulring  the  county  treasurer  to 
receive  and  be  responsible  for  the  disburse- 
ment of  the  same.  The  provision  of  section 
15  requiring  the  directors  to  estimate  and  de- 
termine the  amount  of  "money"  necessary  to 
be  raised  for  the  construction  of  the  worlcs, 


and  to  submit  to  the  electors  of  the  district 
the  question  whether  bonds  shall  be  issued 
"in  the  amount  so  determined,"  clearly  Im 
plies  that  the  '  estimate  is  to  be  of  the 
"amount  of  money"  which  may  be  received 
upon  a  sale  of  the  bonds,  at  not  less  than  90 
per  cent,  of  their  face  value;  that  the  cost 
of  the  works  is  to  be  estimated  In  money,  and 
not  in  bonds,  and  is  to  be  paid  out  of  the 
construction  fund  created  by  the  sale  of  the 
bonds.  For  the  protection  of  the  taxpayers, 
a  limit  is  placed  upon  the  rate  at  which  the 
bonds  may  be  sold,— 90  per  cent,  of  their  face 
value;  and,  as  a  special  assessment  cannot 
be  levied  without  their  vote,  they  have  con- 
trol over  the  expenditures  of  the  district. 
The  wisdom  of  this  provision  is  manifest,  and 
is  fully  illustrated  in  the  financial  history  ot 
irrigation  district  bonds  during  the  last  few 
years,— a  matter  of  which  we  can  take  judi- 
cial knowledge.  If  the  construction  of  the 
works  is  to  be  paid  for  in  money  immediately 
upon  their  completion,  or  in  installments  aa 
the  work  progresses,  a  contract  for  their  con- 
struction can  be  obtained  at  a  much  less 
price  than  if  payment  is  to  be  made  in  the 
obligations  of  the  district  whose  value  is  con- 
stantly fluctuating. 

The  plaintiffs  base  their  right  to  the  relief 
sought  in  the  complaint  upon  the  grounds 
that,  during  the  first  10  years  after  the  Issu- 
ing of  the  bonds,  the  board  of  directors  have 
no  authority,  under  the  act,  to  levy  a  greater 
assessment  in  any  one  year  than  will  be  "suf- 
ficient to  raise  the  annual  Interest  on  the  out- 
standing bonds";  and  that  the  greater  por- 
tion. If  not  all,  of  the  outstanding  bonds  of 
the  district  have  been  illegally  issued,  and 
were  received,  and  are  now  held,  by  the  per- 
sons to  whom  they  were  Issued  with  such 
knowledge  of  their  invalidity,  by  reason  of 
having  been  illegally  issued,  that  they  do  not 
constitute  valid  obligations  of  the  district 
upon  which  any  interest  should  be  paid,  or 
for  whose  payment  the  defendant  is  auttior- 
ized  to  sell  the  lands  of  the  plaintiffs.  The 
plaintiffs  do  not  show  the  amount  of  bonds 
which  may  have  been  legally  disposed  of  by 
the  board  of  directors,  but  allege  that  they 
are  unable  to  state  whether  any  have  been 
legally  disposed  of.  In  support  of  this  aver- 
ment, they  allege  that  neither  the  secretary 
nor  the  board  of  directors  have  kept  any  rec- 
ord of  the  bonds  sold,  their  number,  the  date 
of  sale,  the  price  received,  or  the  name  of  the 
purchaser,  as  required  by  section  15  of  the 
act,  and  that  the  district  has  never  had  any 
such  record;  that,  although  they  have  en- 
deavored to  ascertain  the  number  and  amount 
of  bonds  sold  by  the  district,  they  have,  by 
reason  of  the  omission  to  keep  such  record, 
failed  to  ascertain  the  same,  and  are  unable 
to  state  said  amount;  and  they  contend  that 
the  failure  of  the  proper  oflicers  to  keep  a 
bond  register,  as  required  by  the  act,  relieves 
them  from  the  necessity  of  showing  with 
greater  deflniteness  that  any  of  the  iMnds 
have  been  sold  or  otherwise  legally  disposed 
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of,  and  that,  even  if  it  siiould  be  sliown  tbat 
a  portion  of  the  outstanding  tmnds  are  .legal 
obligations  of  the  district,  the  portion  is  so 
small  that  the  assessment  in  question  Is  so 
excessive  of  the  requirements  to  pay  the  in- 
terest thereon  as  to  be  in  itself  illegal. 

While  the  authority  given  to  the  Iward  of 
'directors  by  section  22  to  levy  an  assessment 
sufficient  to  raise  the  annual  interest  on  the 
outstanding  bonds  is  limited  to  providing  for 
the  interest  on  the  bonds  tbat  are  outstanding 
at  the  time  of  the  levy,  it  does  not  require 
that  the  amount  of  the  assessment  shall  be  the 
exact  amount  of  that  interest.  The  phrase 
"sufficient  to  raise"  the  annual  interest  is 
more  elastic  than  would  be  the  phrase  "to 
the  amount  of"  the  animal  interest,  and  must 
be  held  to  authorize  the  board  of  directors 
to  exercise  a  reasonable  discretion  in  deter- 
mining the  amount  to  be  levied.  It  is  a  mat- 
ter of  common  experience  that  the  entire  levy 
of  a  tax  or  an  assessment' is  very  rarely  paid 
as  it  matures,  and  the  provision  in  the  act 
for  the  sale  of  any  real  estate  upon  which 
the  assessment  is  delinquent,  and,  if  there  be 
no  other  bidder,  its  purchase  by  the  district, 
shows  that  it  was  In  the  mind  of  the  legis- 
lature that  the  assessment  might  in  some  in- 
stances be  not  fully  paid,  and  Justifies  the  con- 
clusion tttat  it  waa  iiot  intended  that  the  as- 
sessment should  be  the  exact  amount  of  the 
interest.  The  board  ef  directors  must  be  al- 
lowed to  exercise  a  discretion  in  determining 
how  great  an  assessment  will  be  "sufficient 
to  raise"  the  annual  interest;  and,  unless  it 
can  be  seen  that  they  have  abused  this  dis- 
cretion, courts  ought  not  to  interfere  with 
their  action.  If,  however,  the  disparity  be- 
tween the  amount  of  the  assessment  and  the 
amount  of  tlie  annual  interest  is  so  great  as 
to  make  it  appear  that  their  action  was  im- 
proper, and  not  in  the  exercise  of  any  dis- 
cretion, so  that  the  assessment  is  excessive, 
courts  are  authorized  to  prevent  its  enforce- 
ment. Although  the  levying  of  an  assess- 
ment is  an  act  of  a  legislative  character,  yet 
the  board  of  directors  is  not  clothed  with  the 
supremacy  of  the  legislature  in  this  respect, 
but  is  in  the  exercise  of  a  delegated  power, 
and  subject  to  control  by  the  Judiciary  if  it 
steps  beyond  the  limits  of  the  power  con- 
ferred upon  it.  As  the  assessment  can  be 
levied  for  the  payment  of  only  the  interest 
upon  the  outstanding  bonds,  the  property  own- 
er has  the  right  to  show  that  there  are  no 
outstanding  bonds  upon  which  there  is  inter- 
est to  be  paid,  or  that  the  amount  of  the  as- 
sessment is  not  within  any  reasonable  esti- 
mate of  that  interest. 

The  complaint  contains  a  great  deal  of  mat- 
ter relative  to  the  conduct  of  the  directors 
in  the  management  of  the  district  which  can- 
not be  considered  for  the  purpose  of  deter- 
mining the  validity  of  the  assessment.  For 
this  purpose,  the  court  could  not  look  into 
the  contract  with  Gorrlll  for  building  the  dam, 
whether  it  was  for  an  excessive  price,  or 
was  properly  let  in  accordance  with  the  terms 


of  the  statute.  Neither  is  the  validity  of  the 
election  for  the  second  issue  of  bonds  a  mat- 
ter of  consideration  in  this  proceeding.  Nor 
is  it  a  ground  for  impeaching  the  assessment 
tbat  former  assessments  tor  interest  were  in 
excess  of  the  requirements  for  the  interest 
on  the  bonds  then  outstanding,  or  that  the 
moneys  so  raised  had  been  misapplied  by  the 
directors.  If,  at  the  time  of  the  levy  of  the 
present  assessment,  it  was  required  for  the 
payment  of  interest  on  the  outstanding  bonds 
of  the  district,  the  directors  were  authorized 
to  levy  it,  and  the  property  of  the  plaintiffs 
is  liable  for  its  proportion  thereof.  The  com- 
plaint is  far  from  being  clear  in  all  its  aver- 
ments, but  a  careful  examination  leads  to  the 
conclusion  that  it  is  sufficiently  alleged  there- 
in that  none  of  the  outstanding  bonds  of  the 
district  were  Issued  in  conformity  with  the 
requirements  of  the  statute,  and  that  the  per- 
sons to  whom  they  were  issued  took  them 
with  such  knowledge  of  their  Invalidity  that 
they  do  not  constitute  enforceable  obligations 
against  the  district,  for  which  the  property 
of  the  plaintiffs  is  liable.  The  averments  of 
the  complaint  are  sufficiently  pointed  to  these 
defects  against  the  liability  of  the  plaintiffs' 
property,  so  tliat,  if  they  are  true,  the  plain- 
tiffs would  be  entitled  to  the  relief  they  seek. 
The  complaint  does  not  definitely  show  that 
there  are  no  bonds  outstanding  upon  which 
the  district  is  liable  for  the  interest;  and,  al- 
though it  is  alleged  in  general  terms  that  all 
of  the  outstanding  bonds  were  illegally  issued, 
the  specific  allegations  of  the  circumstances 
under  which  they  were  severally  disposed 
of  do  not  cover  all  of  the  bonds  which  are 
outstanding;  nor  is  it  entirely  clear  and  con- 
clusive in  respect  to  the  amount  of  such 
bonds;  but  this  lack  of  clearness  and  pre- 
cise averment  is  due  to  the  mode  in  which 
the  business  of  the  district  has  tieen  con- 
ducted by  the  officers  of  the  district,  and  the 
averments  of  the  complaint  in  that  respect 
are  sufficient  to  exonerate  the  plaintiffs  from 
the  necessity  of  making  their  averments  more 
precise.  It  is  fairly  to  be  inferred  therefrom 
that,  if  any  of  the  outstanding  bonds  were 
legally  disposed  of,  their  amount  is  so  small 
that  the  assessment  was  excessive.  At  least, 
the  averments  of  their  illegality  are  sufficient 
to  require  the  defendant  to  show  that  he  is 
authorized  to  make  the  sale  of  their  prop- 
erty. Deducting  from  the  $524,000,  alleged 
to  be  the  amount  of  the  outstanding  bonds, 
the  $150,000  thereof  which  are  specifically 
shown  to  Iiave  been  illegally  delivered  to  Gor- 
rlll, and  the  amount  of  tlie  other  bonds  of 
which  .specific  averment  is  made,  there  re- 
mains only  $370,000  for  which  an  assessment 
for  interest  could  be  levied.  The  interest  on 
this  amount  at  the  rate  ot  tj  per  cent,  per  an- 
num would  be  $22,200,  and,  as  there  was 
nearly  $10,000  in  the  treasuiy  applicable 
thereto,  it  must  be  held  that  the  assessment 
of  upward  of  $40,000  was  unauthorized.  If 
the  facts  set  forth  In  the  complaint  are  true, 
they  sufficiently  Justified  the  refusal  of  the 
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plaintiffs  to  pay  the  assessmeDt,  and  call  upon 
the  defendant  either *to  deny  their  existence, 
or  to  establish  other  facts  which  will  give 
talm  the  right  to  collect  the  assessment  by  a 
sale  of  the  plaintiffs'  lands. 

As  the  Inability  of  the  plaintiffs  to  deter- 
mine the  amount  of  the  bonds  that  have  been 
legally  disposed  of  results  from  the  failure 
of  the  officers  of  the  district  to  keep  such  a 
record  of  their  disposal  as  is  required  by 
the  act,  by  which  the  plaintiffs  are  exonerat- 
ed from  the  necessity  of  making  a  definite  al- 
legation in  this  respect,  the  rule  of  equity 
which  requires  the  payment  of  that  portion 
of  an  assessment  which  Is  admitted  to  be 
Just,  as  a  condition  of  Invoking  the  aid  of 
equity,  becomes  Inapplicable. 

Whether  a  bona  fide  bolder  of  any  of  the 
bonds  thus  Illegally  disposed  of  could  en- 
force them  against  the  district,  or  whether 
the  district  would  be  liable  for  the  interest 
upon  any  of  the  bonds  thus  Illegally  disposed 
of.  Is  not  involved  In  this  action.  It  is  not 
shown  by  the  complaint  that  any  of  the 
bonds  are  in  the  hands  of  a  bona  fide  holder, 
and.  In  the  absence  of  any  averments  to  the 
contrary,  it  Is  to  be  assumed  that  GoiTlll  and 
the  other  persons  to  whom  they  were  deliv- 
ered still  retain  them.  Neither  Is  the  right 
of  Gorrill  to  a  recovery  against  the  district 
for  the  work  done  by  him  under  his  contract 
presented  in  this  action.  If  the  benefits  re- 
ceived and  enjoyed  by  the  district  under  his 
performance  of  the  contract  give  him  an 
equitable  right  of  recovery  therefor,  such 
right  is  Independent  of  any  liability  of  the 
district  upon  the  bon^s.  If  the  bonds  were 
Issued  to  him  in  violation  of  the  statute,  they 
cannot  in  his  hands  be  valid  obligations 
against  the  district,  even  though  they  were 
taken  in  payment  for  his  work.  The  law  Is 
well  settled  that  one  dealing  with  a  -  mu- 
nicipal corporation  Is  charged  with  a  knowl- 
edge of  all  the  limitations  upon  the  power 
of  Its  officers,  and  that  he  can  have  no  right 
of  action  upon  its  written  obligation  If  It 
was  entered  Into  In  disregard  of  statutory 
requirements.  Gorrill  must  be  held  to  have 
taken  the  bonds  with  notice  of  their  Illegali- 
ty by  reason  of  the  want  of  power  In  the 
board  of  directors  to  dispose  of  them  in  this 
manner,  or  without  following  the  course  pre- 
scribed In  section  16  of  the  act. 

It  was  not  necessary  to  join  the  district  as 
a  party  to  the  action.  No  relief  is  sought 
against  It,  nor  is  Its  presence  necessaiy  to  a 
proper  solution  of  the  questions  presented 
by  the  complaint  The  plalntilTs  are  not 
seeking  to  set  aside  or  vacate  the  assess- 
ment, or  to  prevent  its  enforcement,  except 
as  against  their  own  lands,  which  constitute 
but  a  small  fraction  of  the  district;  and  the 
validity  of  the  assessment  is  involved  only  in- 
cidentally, as  It  may  be  invoked  by  the  de- 
fendant In  support  of  his  threatened  action. 
The  defendant  is  charged  with  threatening 
to  do  an  act  which  will  result  In  Injury  to 
the  plaintiffs,  under  the  color  of  an  authority 


which.  It  Is  alleged,  be  does  not  possess;  and 
the  plaintiffs  are  merely  seeking  to  have  him 
restrained  from  doing  this  act  The  district 
can  be  represented  only  by  its  officers;  and. 
for  the  purpose  of  collecting  the  assessment, 
and  therein  defending  the  validity  of  th» 
levy,  the  collector  represents  the  district  as 
fully  as  did  the  directors  for  the  purpose 
of  levying  It  If,  upon  the  coming  In  of  his 
answer,  the  court  shall  be  of  the  opinion  that 
the  presence  of  the  district  Is  essential  to  & 
complete  determination  of  the  controversy. 
It  can  order  it  to  be  brought  In  (Code  Civ. 
Proc.  §  389);  but  upon  the  allegations  in  th« 
complaint  its  presence  Is  not  necessary  to  & 
determination  of  the  rights  of  the  plaiutlfTa 
as  against  the  defendant  A  demurrer  for 
defect  of  parties  defendant  Is  generally  but 
technical;  and,  unless  the  omitted  party  Is 
Indispensable  to  giving  the  relief  sought  tb» 
court  should  not  sustain  such  demurrer,  but 
should  order  him  to  be  brought  In,  If  It  shall 
be  made  to  appear  that  his  presence  Is  pn>p> 
er  for  a  determination  of  the  entire  contn>> 
versy. 

Neitljer  was  It  necestery  to  make  OorriU 
or  Hickman  def^idants  herein.  The  trans- 
actions with  Hickman  did  not  have  the  ef» 
feet  to  make  him  a  purchaser  of  the  bonds, 
but  he  thereby  became  merely  the  agent  of 
the  board  for  their  sale;  and  whatever  right 
of  action  Gorrill  may  have  against  the  dis- 
trict either  upon  his  contract  or  upon  the 
bonds  received  by  him,  will  not  be  affected 
by  the  judgment  herein. 

The  order  dissolving  the  Injunction  and 
the  judgment  In  favor  of  the  defendant  ars 
reversed,  and  the  court  below  Is  directed  to 
overrule  the  demurrer  to  the  complaint, 
with  leave  to  the  defendant  to  answer  wltl^ 
In  such  time  as  the  court  may  direct 

We  concur:  VAN  FLEET,  J.;  McFAa- 
LAND,  J.;  TEMPLE,  J.;    HENSHAW,  J. 


(119  Cal.  24S> 
ALASKA  IMP.  CO.  v.  HIRSCH  et  aL 
(S.  F.  872.)» 
(Supreme  Court  of  California.     Dec.  17,  1896.>- 

Injdnction  Bond— Construction— CosiiDERATioit 
— Action  on— Efpkct  of  Appbal — Plbadino— 

FkBSCUPTIONS — DaMAOES— ItKMIZED  fcjTATKUBN* 

— CoDNSEL  Fees. 

1.  An  injunction  bond  recited  the  commence 
ment  of  the  action,  and  the  issuance  of  a  pre* 
iiminary  restraining  order,  and  an  order  requir- 
ing plaintiff  to  execute  a  bond  which  was  giv- 
en "in  consideration  of  the  premises  and  of  the 
Issuing  of  said  restraining  order,"  and  bound 
the  obligors  to  pay  such  damiigea  as  the  re- 
spondent "may  Sustain  by  reason  of  said  re- 
straining order."  Held,  that  the  continuance  of 
the  restraining  order  was  a  sufficient  considera- 
tion for  the  bond. 

2.  Under  Code  Civ.  Proc.  i  1049,  providing 
that  an  action  shall  be  deemed  pendm^  from 
its  commencement  until  its  final  determmation 
on  appeal,  or  "until  the  time  for  appeal  baa 
passed  unless  the  judgment  is  sooner  satlsSed," 
a  satisfaction  of  the  judgment  makes  it  final, 
though  the  time  for  appeal  has  not  yet  expired: 

i  Rehearing  granted. 
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10  that  a  complaint  in  an  action  on  an  injunc- 
tion bond  whicli  alle);p8  the  rendition  of  a  final 
jodgment  against  plaintiff  in  the  injunction 
Boit  is  not  met  by  an  answer,  claiming  that  the 
action  was  premature,  which  aliejjos  that  the 
time  for  taking  an  appeal  bad  not  elapsed,  but 
does  not  negative  the  satisfaction  of  the  judg- 
ment. 

3.  A  finding  as  to  the  acgregate  damages  sus- 
tained by  breach  of  an  injunction  bond  will  not 
be  disturbed  on  the  pround  that  the  damages 
were  not  itemized,  in  the  absence  of  a  request 
for  a  finding  upon  each  item. 

4.  Counsel  fees  for  services  in  defeating  an 
order  to  show  cause  why  a  restraining  order 
should  not  be  granted  pending  suit  connot  be 
allowed  in  a  suit  for  damages  for  breach  of  the 
injunction  bond,  as  damages  sustained  by  rea- 
son of  the  previous  existence  of  the  restraining 
order. 

5.  Damages  sustained  by  a  defendant  dur- 
ing three  days  which  intervened  between  the 
issuance  of  an  injunction  and  the  giving  of  the 
bond  in  suit  may  be  recovered,  where  the  bond 
recites  the  commencement  of  the  action,  and 
the  issuance  of  a  preliminary  restraining  order 
and  an  order  requiring  a  bond  "on  said  restrain- 
ing order,"  and  the  undertaking  was  made  "in 
consideration  of  the  premises  and  of  the  issu- 
ance of  said  restraining  order,"  and  was  condi- 
tioned to  pay  such  damages  as  might  be  sus- 
tained "by  reason  of  said  restraining  order." 

Commissioners'  decision.  Department  ii.  Ap- 
peal from  snperlor  court,  city  and  coimty  of 
San  Francisco;  A.  A.  Sanderson,  Judge. 

Action  by  the  Alaska  Improvement  Compa- 
ny against  Charles  Hlrsch  and  others  on  an 
Injunction  bond.  From  a  judgment  for  plaln- 
tlfT,  and  an  order  denying  a  motion  for  a  new 
trial,  defendants  appeal.    Modified. 

3.  H.  Miller  and  Albert  C.  Aiken,  for  appel- 
lants.  Daniel  Titus,  for  respondent 

HAIlNKS,  C.  Action  upon  an  Injnnctlon 
bond.  The  plaintiff  had  findings  and  judgment 
in  its  favor,  and  this  appeal  is  from  the  judg- 
ment and  an  order  denying  defendants'  mo- 
tion for  a  new  trial.  The  actlcm  In  which  said 
bond  was  given  was  brought  by  the  Alaska 
Packers'  Association,  a  corporation,  against 
the  plaintiff  herein,  the  Alaska  Improvement 
Company,  In  the  drcnit  court  of  the  United 
States  for  the  Ninth  circuit.  Northern  district 
of  California,  the  sole  object  of  which  was  to 
obtain  an  injunction  against  the  said  Alaska 
Improvement  Company,  enjoining  and  restrain- 
ing It  from  using  a  certain  label  and  trade- 
mark, which  the  said  Alaska  Packers'  Asso- 
ciation claimed  the  exclusive  right  to  use, 
and  which  It  was  alleged  said  Alaska  Improve- 
ment Company  was  then  using  In  its  said  busi- 
ness, and  had  placed  upon  about  5,000  cases 
of  its  salmon.  Said  suit  was  commenced  on 
the  23d  day  of  October,  18d3,  and  upon  filing 
the  bill  of  complaint  In  said  circuit  court  a 
temporary  restraining  order  was  granted,  and 
an  order  made  requiring  the  defendant  there- 
in, the  Alaska  Improvement  Company,  to  show 
cause  at  a  future  day  why  an  injunction  should 
not  be  granted  pending  the  litigation.  Said  re- 
straining order  and  order  to  show  cause  were 
duly  served  upon  the  defendant  In  said  suit 
the  same  day,  and  on  the  next  day  the  defend- 
ant in  said  suit  (the  plaintiff  In  this  action), 


upon  Its  motion,  obtained  an  order  from  said 
court  "requiring  complainant  to  give  a  bond 
in  the  sum  of  $10,000,  conditioned  for  the  pay- 
ment to  respondent  of  such  damage  as  It  may 
be  awarded  by  reason  of  the  Issuance  of  said 
temporary  restraining  order,  if  the  court  should 
finally  determine  that  complainant  was  not  en- 
titled thereto."  The  bond  given  In  pursuance 
of  said  order,  and  upon  which  this  action  was 
brought,  is  as  follows:  "Whereas,  the  above- 
named  complainant  has  heretofore  commenced 
the  above-entitled  suit  In  the  circuit  court  of 
the  United  States,  Ninth  circuit.  Northern  dis- 
trict of  California,  against  the  above-entitled 
respondent,  and  has  applied  for  and  obtained 
a  preliminary  restraining  order  In  said  suit 
against  the  said  respondent,  enjoining  and 
restraining  it  from  the  commission  of  certain 
acts,  as  more  particularly  specified  In  the  said 
restraining  order;  and  whereas,  thereafter,  to 
wit,  on  October  24,  18D3,  said  respondent  ap- 
plied to  said  court  for  an  order  requiring  the 
complainant  to  make  and  execute  to  respond- 
ent an  undertaking  on  said  restraining  order, 
conditioned  as  hereinafter  specified;  and  where- 
as, said  court  has  granted  said  motion,  and 
fixed  the  amount  of  said  undertaking  In  the 
sum  of  ten  thousand  dollars:  Now,  therefore, 
in  consideration  of  the  premises  and  of  the 
Issuing  of  said  restraining  order,  we,  the  un- 
dersigned, residents  of  the  state  of  California, 
do  jointly  and  severally  imdertake.  In  the  pe- 
nal sum  of  ten  thousand  dollars,  and  promise, 
to  the  effect  that  said  complainant  will  pay  to 
the  said  respondent  such  damages,  not  exceed- 
ing the  sum  of  ten  thousand  dollars,  as  said 
respondent  may  sustain  by  reason  of  said 
restraining  order,  If  the  said. court  shall  finally 
decide  that  the  said  complainant  was  not  en- 
titled thereto." 

The  first  point  made  by  appellant  is  that  the 
court  failed  to  find  upon  material  issues  raised 
by  the  answer.  The  complaint  alleged  that 
"the  said  defendants  tmdertook,  upon  consid- 
eration of  the  Issuance  of  said  Injunction,  and 
the  continuation  of  the  same,"  etc.  The  an- 
swer denied  that  the  continuation  of  the  re- 
straining order  was  any  part  of  the  considera- 
tion. The  court  found,  "that,  upon  the  grant- 
ing of  said  injunction  by  the  circuit  court,  no 
bond  of  Indemnity  was  required  by  the  said 
court  or  the  judge  thereof,  but  on  the  day  fol- 
lowing, to  wit,  on  the  24th  day  of  October, 
1893,  on  motion  of  the  defendants  In  that  ac- 
tion (the  plaintiff  In  this),  the  circuit  court  or- 
dered the  said  Alaska  Packing  Association  to 
make  and  enter  into  the  bond  set  out  In  plain- 
tiff's complaint  herein;  that  under  and  hi  pur- 
suance of  said  order  the  said  defendants  In  this 
action  made,  executed,  and  filed  In  said  court 
and  cause  the  bond  set  out  In  plaintiff's  com- 
plaint" Whether  the  continuance  of  the  re- 
straining order  was  the  consideration  of  the 
bond,  in  whole  or  In  part.  Is  a  question  of  law 
to  be  determined  from  the  order  and  the  bond, 
the  Interpretation  of  which  Is  within  the  prov- 
hice  of  the  court.  Even  If  It  should  be  re- 
'  garded  as  a  conclusion  of  fact  the  order  and 


Digitized  by 


Google 


126 


47  PACIFIC  REPORTER. 


(Cal. 


the  bond  were  the  only  competent  evidence 
by  which  the  consideration  could  be  shown. 
The  correctness  of  this  conclusion  is  apparent 
from  appellants'  second  and  principal  point, 
viz.  tliat  the  only  consideration  for  the  mailing 
of  the  bond  wab  tlie  issuance  of  said  restrain- 
ing order;  that,  the  restraining  order  having 
been  issued  and  served,  there  was  no  consid- 
eration for  tlie  bond;  and  that  the  bond  was 
not  given  in  consideration  of  the  continuance 
of  said  restraining  order.  It  Is  conceded  that  a 
surety  has  a  right  to  stand  on  the  express  terms 
of  his  contract,  and  that  a  past  or  executed 
consideration  is  not  sufficient  to  support  his 
promise.  But  we  think  that  the  recitals  of 
the  bond  and  the  consideration  expressed  there- 
in are  sufficient.  The  bond  recites  the  prior 
commencement  of  the  action;  that  a  prelimi- 
nary restraining  order  had  issued;  that  after- 
wards the  respondent  In  said  action  apiJlIed  to 
the  court  for  an  order  requiring  the  complain- 
ant therein  to  make  and  execute  "an  undertak- 
ing on  siiid  restraining  order,  conditioned  as 
hereinafter  specified,"— and  further  recites  that 
said  motion  was  granted,  and  that  the  amount 
of  the  undertaking  was  fixed  by  Ihe  court, 
and  the  obligatory  part  of  the  undertaking  In  | 
which  the  expressed  considerallon  upon  which 
It  is  made  is  as  follows:  "Now,  therefore,  In 
consideration  of  the  premises  and  of  the  Is- 
suing of  said  restraining  order,  we,  the  un- 
dersigned," etc.  It  is  thus  apparent  that  the 
"issuing"  of  said  restraining  order  Is  not  the 
only  consideration  for  the  execution  of  the 
Iwud.  The  word  "premises"  expresses  part  of 
the  consideration.  The  word  "premises"  means 
"that  which  is  before;  Introduction;  state- 
ments previously  made."  Bouv.  Law  Diet 
In  Rap.  &  L.  Law  Diet.,  the  word  "prem- 
ises" Is  defined  as  follows:  "In  the  primary 
sense  of  the  word,  'premises'  signifies  that 
which  has  lieen  before  mentioned.  Thus,  after 
a  recital  of  various  facts  in  a  deed,  it  frequent- 
ly proceeds  to  recite  that,  in  consideration  of 
the  promises  (meaning  the  facts  recited),  the 
parties  have  agreed  to  the  transaction  em- 
bodied in  the  deed."  The  said  recitals  in  said 
bond  clearly  show  the  previous  issuance  and 
present  existence  of  said  restraining  order,  and 
that  the  application  for  an  undertaking  was 
made  In  view  of  its  existence,  and  therefore 
of  Its  intended  continuance.  Besides,  the  ob- 
ligatory, part  of  the  bond  is  not  that  the  sure- 
ties therein  will  pay  such  damages  as  the  de- 
fendants In  that  action  might  sustain  by  rea- 
son of  its  Issuance  simply,  but  their  undertak- 
ing and  promise  is  that  they  will  pay  to  the 
"respondent  such  damages,  not  exceeding  the 
stun  of  ten  thousand  dollars,  as  said  respond- 
ent may  sustain  by  reason  of  said  restraining 
order." 

It  Is  said,  however,  that  the  circuit  court 
had  power,  under  section  718  of  the  Revised 
Statutes  of  tlie  United  States,  to  issue  such 
restraining  order  w^lthout  requiring  any 
bond  or  security,  and  that  the  order  requir- 
ing a  bond  did  not  provide  that,  upon  a  fail- 
ure to  give  it,  it  should  be  dissolved;    and 


that,  therefore,  it  must  be  assumed  that  the 
continuance  of  the  restraining  order  did  not 
depend  upon  tlie  giving  of  the  bond.  It  is 
quite  true  that  the  court  might  have  rescind- 
ed Its  order  requiring  a  bond  to  be  given,  or, 
upon  the  other  hand,  upon  the  failure  to  give 
It,  might  have  discharged  the  restraining  or- 
der. The  only  question  in  fact,  however,  is 
that  the  bond  was  given,  and  the  restrain- 
ing order  remained  in  full  force,  so  thftt  all 
the  benefit  the  complainant  could  derive 
from  the  restraining  order  was  realized,  and 
all  the  Injury  inflicted  thereby  upon  the  re- 
spondent therein  was  suffered.  This  case  Is 
broadly  distinguishable  from  that  of  Carter 
v.  Mulrein,  82  Cal.  167,  22  Pac.  1086,  cited  by 
appellant.  In  that  case  the  order  was  that 
an  injunction  Issue  upon  the  filing  of  the 
bond.  The  writ  was  Issued  without  the  fil- 
ing of  the  bond,  and  the  bond  then  lu  con- 
troversy was  dated  and  Issued  several  days 
after  the  issuance  of  the  writ  The  bond  in 
that  case  recited  the  order  that,  upon  the  fil- 
ing of  the  bond,  a  writ  of  Injunction  should 
Issue;  and  the  consideration  expressed  in  the 
bond  was  as  follows:  "That  now,  therefore, 
in  consideration  of  the  premises,  and  that 
said  writ  of  Injunction  may  Issue,  we  under- 
take," etc.  No  writ  was  issued  after  the  fil- 
ing of  the  undertaking.  It  was  held,  as  we 
think,  rightly,  that  the  bond  was  without 
consideration.  The  sureties  there  were  not, 
as  here,  charged  with  notice  that  the  Injunc- 
tion had  already  Issued.  A  case  much  more 
nearly  In  point  is  that  of  Lambert  v.  Has- 
kell, 80  Cal.  611,  22  Pac.  327.  In  that  case  a 
preliminary  Injunction  had  been  Issued  on 
an  Insufficient  undertaking,  and  upon  a  mo- 
tion to  dissolve  it  was  ordered  that  the  in- 
junction be  dissolved  unless  a  proper  under- 
taking be  given.  In  response  to  that  order 
the  undertaking  was  given,  and  the  consid- 
eration expressed  in  the  new  bond  Is  as  fol- 
lows: "Now,  therefore,  we,  the  undersigned, 
•  •  •  in  consideration  of  the  premises  and 
of  the  issuing  of  said  Injunction,  do  jointly 
and  severally  undertake,  in  the  sum  of  ten 
thousand  dollars,  and  promise  to  the  effect 
that,  in  case  said  injunction  shall  issue,  the 
said  plaintiffs  will  pay,"  etc.  The  court  said: 
"If  the  language  had  been  'In  case  said  in- 
junction shall  be  continued  In  force,'  Instead 
of  'shall  issue,'  there  could  have  '  been  no 
doubt.  The  question  Is,  therefore,  whether 
the  words  'shall  issue'  can  be  construed  to 
mean  'shall  continue  In  force.'  Now,  we 
think  that  there  might  be  cases  In  which  the 
circumstances  show  that  the  two  phrases 
were  used  as  equivalent  to  each  other."  The 
execution  of  the  bond  is  admitted  by  the  de- 
fendants, and,  as  it  recites  the  pendency  of 
the  suit  and  the  previous  issuance  of  the 
temporary  restraining  order,  the  defendHnts 
are  conclusively  charged  with  knowledge  of 
those  facts.  Pierce  v.  Whiting,  63  Cal.  540. 
And  not  only  so,  but  the  very  condition  of 
the  bond  Is  that  they  will  pay  such  damages 
"as  said  respondent  may  sustain  by  reason 
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of  said  restraining  order,"  thus  expressly  ad- 
mitting a  liability  for  its  continuance.  The 
provision  of  the  Civil  Code  (section  2836)  that 
"a  surety  cannot  be  held  beyond  the  express 
terms  of  his  contract"  must  be  read  in  con- 
nection with  other  provisions  of  the  same 
Code.  The  next  section  (2837)  is  as  follows: 
"In  interpreting  the  terms  of  a  contract  of 
suretyship,  the  same  rules  are  to  be  observ- 
ed as  in  the  case  of  other  contracts."  Sec- 
tion 1636,  Civ.  Code,  provides:  "A  contract 
must  be  so  interpreted  as  to  give  effect  to  the 
mutual  intention  of  the  parties  as  it  existed 
at  the  time  of  contracting,  so  far  as  the  same 
is  ascertainable  and  lawful."  So,  "a  contract 
must  receive  such  an  Interpretation  as  will 
make  it  lawful,  operative,  definite,  reason- 
able and  capable  of  being  carried  into  effect, 
if  it  can  be  done  without  violating  the  inten- 
tion of  the  parties."  Civ.  Code,  I  1C43.  In- 
terpreted by  these  rules,  we  think  the  bond 
is  not  open  to  appellants'  objection  that  It 
was  without  consideration,  but  that  it  was 
given  in  compliance  with  the  obvious  pur- 
pose and  intent  of  the  order  of  the  court. 

Appellants  further  contend  that  this  action 
was  prematurely  brought,  inasmuch  as  the 
time  for  appeal  from  the  Judgment  of  the 
circuit  court  had  not  expired.  The  complaint 
alleged  that  a  final  Judgment  had  been  en- 
tered in  that  action.  To  this  the  defendants 
answered  that  it  had  not  yet  become  final  "in 
the  sense  contemplated  by  the  said  bond,  for 
the  reason  that  said  judgment  or  decree,  if 
ever  made  or  entered  at  all,  was  not  made  or 
entered  prior  to  the  20th  day  of  July,  1894, 
and  that,  under  and  by  virtue  of  the  laws  of 
the  United  States  in  that  behalf  made  and 
provided,  the  complainant  In  that  suit  had 
the  right  to  appeal  to  the  circuit  court  of  ap- 
peals of  the  United  States  from  the  said 
Judgment  and  decree  at  any  time  within  six 
months  from  said  20th  day  of  July,  1804." 
In  support  of  their  said  contention,  appel- 
lants cite  section  1049  of  the  Code  of  Civil 
Procedure,  which  reads  as  follows:  "An  ac- 
tion is  deemed  to  be  pending  from  the  time 
of  its  commencement  until  Its  final  determin- 
ation upon  appeal,  or  until  the  time  for  ap- 
peal has  passed,  unless  the  Judgment  is  soon- 
er satisfied."  We  are  not  cited  to  any  case 
where  it  has  been  held  that  an  action  upon 
an  injunction  bond  will  not  lie  until  the  time 
for  appealing  the  case  in  which  It  was  given 
has  expired,  nor  have  I  found  any  case 
where  that  question  has  been  directly  raised. 
The  cases  upon  Injunction  bonds  are  numer- 
ous, and  all  seem  to  assume  that,  when  a 
final  Judgment  has  been  entered  by  the  court 
In  the  suit  In  which  the  bond  was  given,  an 
action  upon  the  bond  may  be  brought.  But 
we  think  It  Is  not  necessary  here  to  decide 
that  question.  The  answer  only  alleges  that 
the  time  for  taking  on  appeal  had  not  elaps- 
ed, and  does  not  allege  that  the  Judgment 
had  not  been  satisfied,  while,  under  the  code 
provision  relied  upon  by  appellants,  a  satis- 
faction   of    the   Judgment   makes   It    final, 


though  the  time  for  appeal  has  not  expired; 
and.  If  necessary  to  support  the  judgment 
against  the  sureties,  we  must  assume,  In  the 
absence  of  allegation  or  proof  to  the  con- 
trary, that  the  Judgment  in  the  circuit  court 
had  been  satisfied.  That  judgment  was  that 
the  complainant  take  nothing  by  Its  action, 
and  that  the  respondent  recover  Its  costs; 
and  upon  the  trl.:l  of  this  case  In  the  court 
below  It  was  stipulated  and  agreed  between 
the  parties  "that  no  damages  of  any  kind 
were  assessed  or  awarded  to  the  defendant 
In  that  suit,  except  the  costs  of  the  court, 
which  were  awarded  In  the  usual  manner, 
and  duly  paid  by  the  complainant."  In  the 
light  of  the  fact  that  satisfaction  of  the  judg- 
ment was  not  negatived  In  the  answer,  we 
must  assume  that  It  was  satisfied  at  the  date 
of  Its  entry. 

Appellants  further  contend  that  the  items 
of  damage,  making  up  the  agigregate  of  $2,- 
195,  are  not  segregated  or  itemized  In  the  find- 
ing (except  as  to  counsel  fees),  and  said  find- 
ing Is  also  attacked  as  not  justified  by  the 
evidence.  In  the  testimony  of  Mr.  Madison 
the  several  items  of  damage  and  the  amount 
of  each  are  stated,  aggregating  a  larger  sum 
than  that  stated  by  the  court  in  its  finding, 
so  that  there  was  evidence  tending  to  sustain 
the  finding  as  to  the  total  amount.  We  have, 
however,  gone  over  the  testimony  of  Mr. 
Madison  as  to  each  item  enumerated  by  the 
witness,  and  think  his  evidence  would  have 
justified  the  court  in  finding  a  slightly  larger 
sum  (aside  from  attorneys'  fees)  than  that  for 
which  judgment  was  rendered.  We  think 
the  item  of  $520,  loss  on  salmon  purchased, 
should  not  be  wholly  disallowed,  as  appel- 
lants claim,  but  that  at  least  $135  thereof 
might  be  properly  allowed.  Reducing  that 
Item  as  above,  and  excluding  the  item  of 
Interest  ($315)  and  the  $20  paid  for  tran- 
script, our  computation  exceeds  that  of  the 
court  below  by  $0.50  as  to  the  damages, 
aside  from  attorneys'  fees,  which  will  be 
considered  separately.  It  would  have  been 
convenient  if  the  damages  had  been  item- 
ized, but  we  know  of  no  rule  requiring  "It, 
at  least  In  the  absence  of  a  request  for  a 
finding  upon  each  Item. 

The  findings  show  that  $1,000  was  allowed 
as  attorneys'  fees  for  services  rendered  In 
procuring  a  dissolution  of  the  Injunction.  We 
think  no  part  of  this  sum  should  have  been 
Included  In  the  damages  awarded  the  plain- 
tiff. That  sum  was  paid  counsel,  and  It  was 
all  that  was  paid  him  for  his  services  In  the 
case.  It  Is  claimed,  however,  that  no  other 
services  of  value  were  rendered.  There  was 
no  motion  made  to  dissolve  the  preliminary 
restraining  order.  If  the  order  to  show 
cause  why  an  Injunction  should  not  be  grant- 
ed pending  the  suit  had  not  been  accompanied 
by  the  restraining  order,  all  the  services  that 
were  In  fact  rendered  upon  the  hearing  of 
the  order  to  show  cause  would  have  been 
necessarily  performed  in  preventing  the 
granting  of  that  order,  and  In  such  case  It  Is 
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well  settled  that  attorneys'  fe«s  are  not  al- 
lowed. The  restraining  order,  by  its  very- 
terms,  could  only  continue  until  the  decision 
of  the  order  to  show  cause,  and  a  denial  of 
an  injunction  pendente  lite,  uxion  the  hearing 
of  that  order,  necessarily  terminated  the  ex- 
istence of  the  restraining  order.  It  is  true, 
it  had  the  effect  of  showing  that  the  restrain- 
ing order  should  not  have  been  granted,  and 
entitled  the  party  enjoined  to  recover  dam- 
ages suffered  during  Its  continuance,  and 
these  have  been  properly  allowed;  6ut  It 
does  not  follow  that  counsel  fees  for  servi- 
ces In  defeating  the  order  to  show  cause  can 
be  allowed  as  damages  sustained  by  reason 
of  the  previous  existence  of  the  restraining 
order,  any  more  than  attorneys'  fees  for  serv- 
ices upon  the  final  trial  of  the  cause  In  pre- 
venting a  perpetual  Injunction  could  be  al- 
lowed as  damages  because  the  denial  of  a 
perpetual  injunction  necessarily  dissolved  an 
injunction  granted  pendente  lite.  The  re- 
cent case  of  Curtiss  v.  Bachman,  110  Cal.  433, 
42  Pac.  910,  is  conclusive  of  this  question,  and 
relieves  us  from  its  further  discussion. 

It  Is  also  contended  that  three  days  Inter- 
vened between  the  issuing  of  the  Injunction 
and  the  giving  of  the  bond;  that  much  of 
the  damage  accrued  during  that  time;  and 
that  the  sureties  are  not  liable  therefor. 
We  think  the  consideration  stated  In  the  re- 
citals and  conditions  of  the  bond  covered  the 
whole  time  from  the  service  to  the  dissolu- 
tion of  the  restraining  order;  but.  If  It  were 
otherwise,  the  defendant  should  have  raised 
the  question  by  objecting  to  plaintiff's  evi- 
dence, which  apparently  covered  the  whole 
of  said  period,  or  have  sought  to  segregate 
and  exclude  the  portion  of  damages  accru- 
ing before  the  bond  was  executed,  or  In 
some  way  raised  the  question  In  the  court 
below.  Besides,  we  do  not  And  any  specifi- 
cation of  error  which  presents  that  question. 

The  judgment  should  be  modified  by  de- 
ducting therefrom  said  sum  of  $1,000,  and, 
as  so  modified,  the  judgment  and  order  ap- 
pealed from  should  be  affirmed;  the  appel- 
lant to  recover  the  costs  of  this  appeal. 

We  concur:    BELCHER,  C;   SEARLS,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  Is  modi- 
fled  by  deducting  therefrom  said  sum  of  $1,- 
000,  and,  as  so  modified,  the  judgment  and  or- 
der appealed  from  are  affirmed;  the  appel- 
lant to  recover  the  costs  of  this  appeal. 


(lis  Cal.  303) 

PEOPLE  V.  MUHLNER.     (Cr.  184.) 

(Supreme  Court  of  California.     Dec.  17,  1896.) 

Homicide— New  Tkial— Coxvictios   of  Lesseb 

Chime  Costuauy  to  Evidence. 

Pen.  Code.  §  1404,  which  provides  for  the 
granting  of  a  new  trial  on  motion  of  a  defend- 
ant for  an  omission  or  error  prejudicial  to  him, 
does  not  authorize  the  granting  of  such  motion 
on  a  conviction  of  manslaughter,  under  an  in- 


formation for  murder,  on  the  ground  that  the 
evidence  estabhshed  murder,  and  not  man- 
slaughter; the  jury  having  the  power  (Id.  f 
1159)  to  convict  of  any  crime  necessarily  in- 
cluded in  the  one  charged,  and  the  error,  if  any, 
not  being  prejudicial  to  defendant. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Alameda  county; 
A.  L.  Frlclt,  Judge. 

Louis  A.  Muhlner  was  convicted  of  man- 
slaughter, and  the  people  appeal  from  an 
order  granting  a  motion  for  a  new  trial.  Re- 
versed. 

Atty.  Gen.  Fitzgerald,  for  the  People.  C. 
G.  Nagle,  for  respondent. 

SEARLS,  C.  The  defendant,  Louis  A. 
Muhlner,  was  Informed  against  in  the  county 
of  Alameda  for  the  crime  of  murder,  alleged 
to  have  been  committed  on  the  12th  day  of 
August,  1895,  by  the  unlawful  and  felonious 
killing  of  one  Jennie  Lewis,  at  the  said  county 
of  Alameda.  The  defendant  entered  a  plea  of 
not  guilty,  and  upon  a  trial  he  was  found 
guilty  of  the  crime  of  manslaughter.  There- 
after, and  before  judgment,  defendant  moved 
for  a  new  trial  upon  all  the  statutory  grounds 
provided  by  section  1181  of  the  Penal  Code, 
except  the  first  and  seventh;  that  Is  to  say, 
the  motion  was  not  based  upon  the  ground 
that  the  trial  was  had  in  the  absence  of  the 
defendant,  or  upon  the  ground  of  newly-dis- 
covered evidence.  The  motion  for  a  new 
trial,  as  appears  by  the  order  granting  the 
same  and  from  the  bill  of  exceptions,  was 
granted  for  the  reascms  shown  by  the  follow- 
ing copy  of  said  order:  "Comes  now  the 
court,  being  fully  advised  in  the  law  and 
the  premises,  and  orders  that  the  motion  toe 
a  new  trial  may  be  granted  solely  upon  the 
ground  that  the  evidence  In  this  case  was 
sufficient  to  warrant  the  jury  in  believing  be- 
yond every  reasonable  doubt  that  the  defend- 
ant did,  at  the  time  and  place  charged  In  the 
Information,  take  the  life  of  the  deceased, 
and  to  warrant  them  in  believing  beyond  and 
to  the  exclusion  of  all  reasonable  doubt  that 
the  act  of  killing  upon  his  part  was  commit- 
ted with  malice,  and  that,  therefore,  the  evi- 
dence was  sufficient  to  warrant  them  In  re- 
turning a  verdict  of  guilty  of  murder.  But 
that  there  was  no  evidence  tendhig  to  show 
that  such  killing  was  not  committed  with 
malice,  but,  to  the  contrary,  there  was  evi- 
dence showing  beyond  and  to  the  exclusion 
of  all  reasonable  doubt  that  such  killing  was 
committed  with  malice."  The  people  appeal 
from  the  order  granthig  a  new  trial,  and 
urge  that  the  court  erred  In  granting  said 
motion  at  the  instance  of  defendant  A  care- 
ful review  of  the  record  fails  to  convince  us 
that  there  was  any  good  cause  for  granting 
a  new  trial  other  than  tliat  assigned  by  the 
trial  court  as  a  reason  thereof.  Was  the  rea- 
son assigned  sufficient  to  justify  the  order? 
We  think  not.  Section  1159  of  the  Penal  Ctode 
provides  that:  "The  jury  may  find  the  de- 
fendant gruilty  of  any  offense,  the  commls- 
I  slon  of  which  is  necessarily  included  in  that 
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with  which  he  Is  charged,"  etc.  The  offense 
of  manslaughter  Is  aecessarlly  Included  In 
the  charge  of  murder,  and  the  court  very 
properly  so  Instructed  the  jury,  and  advised 
them  that  In  a  certain  state  of  the  case  they 
could  find  the  defendant  guilty  of  manslaugh- 
ter. We  agree  with  the  court  below  that  the 
evidence  was  quite  sufficient  to  warrant  a 
verdict  of  murder.  It  follows  that  the  jiur 
had  a  perfect  right  to  bring  in  a  verdict  of 
manslaughter,  If  they  thought  the  evidence 
warranted  such  verdict. 

A  verdict  should  not  be  set  aside,  and  a 
new  trial  granted,  on  the  motion  of  the  de- 
fendant, except  for  some  omission  or  error 
prejudicial  to  him.  Pen.  Code,  §  1404.  In 
the  case  at  bar  the  verdict  was  set  aside,  and 
a  new  trial  granted,  on  the  ground  that  the 
verdict  was  too  favorable  to  the  defendant. 
The  doctrine  Is  well  settled  by  this  court  that 
a  defendant  cannot  complain  where  the  de- 
termination of'  his  case  was  more  favorable 
to  him  than  the  evidence  warranted.  People 
V.  Bamhart,  59  Cal.  381;  People  v.  Maroney, 
109  Cal.  277,  41  Pac.  1097;  People  v.  Lowen, 
109  Cal.  381,  42  Pac.  32;  People  v.  JeffM-son, 
62  Cal.  452.  In  People  v.  Bamhart,  59  Cal. 
381,  where  the '  defendant  urged  as  ground 
for  reversal  that  the  jury  found  him  guilty 
of  burglary  in  the  second  degree,  when  the 
evidence  showed  beyond  controversy  burglary 
In  the  first  degree,  and  there  was  no  evidence 
whatever  of  second  degree  burglary,  this 
court  said:  "But  It  Is  a  sufficient  answer  to 
the  objection  taken  on  behalf  of  the  defend- 
ant to  say  that  he  is  not  prejudiced  by  the 
error  complained  of.  If  the  juiy  erred,  the 
errw  was  on  the  side  of  the  defendant,  and 
he  cannot  be  permitted  to  urge  in  this  court, 
as  a  reason  for  the  reversal  of  the  judgment 
of  the  court  below,  that  the  determination 
there  was  more  favorable  to  him  than  the 
evidence  warranted.  •  •  •  'The  substan- 
tial rights  of  the  defendant  must  have  been 
injuriously  affected  by  the  error  complained 
of  to  warrant  our  interference.' "  "A  ver- 
dict, contrary  to  Instructions,  for  a  less  de- 
gree of  the  offense  than  the  evidence  proves, 
must  be  lecelved  and  carried  out.  A  new 
trial  cannot  be  ordwed."  2  Blsh.  New  Cr. 
Proc.  i  642;  Jordan  v.  State,  22  Ga.  545,  559; 
Bamett  v.  People,  54  111.  325;  Com.  v.  Mc- 
Pike,  3  Cush.  181;  Com.  v.  Walker,  108  Mass. 
309;  Com.  v.  Burke,  14  Gray,  100;  Com.  v. 
Smith,  151  Mass.  491,  24  N.  B.  677;  Fagg  v. 
State,  50  Ark.  506,  8  S.  W.  829;  AUen  v. 
State,  37  Ark.  435;  Pratt  v.  State,  51  Ark. 
167,  10  S.  W.  233.  Many  other  cases  might 
be  cited,  but  these  are  deemed  sufficient  to 
show  that  a  conviction  of  a  lesser  offense  (nec- 
essarily involved  in  the  indictment)  than  call- 
ed for  by  the  evidence  Is  not  cause  for  grant- 
ing a  new  trial,  or  for  reversal  on  appeal 
where  such  motion  for  new  trial  has  been 
refused  by  the  trial  court.  The  verdict  of 
guilty  of  manslaughter  Is  the  equivalent  of 
a  verdict  of  not  guilty  of  the  charge  of  mur- 
''-^r.  and  he  cannot  be  again  tried  upon  that 
v.47p.no.2— 9 


charge.  People  v.  Gordon,  99  Cal.  227,  33 
Pac.  901;  People  v.  Apgar,  35  Cal.  389;  Peo- 
ple V.  Gilmore,  4  Cal.  376.  The  defendant 
having  been  i>roperly  convicted  of  the  crime 
of  manslaughter,  the  granting' of  the  motion 
for  a  new  trial  upon  the  grounds  stated  there- 
in was' erroneous,  and.  the  order  should  be 
reversed,  and  the  court  below  directed  to 
pronounce  judgment  against  the  defendant 
upon  the  verdict. 

We  concur-    BBLCHBR,  0.;   HAYNES,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  Is  revMsed, 
and  the  court  below  directed  to  pronounce 
judgment  against  the  defendant  upon  the  ver- 
dict. 


(US  Cal.  »4) 

TURNER  V.  HEARST.     (S.  P.  335.) 

(Supreme  Court  of  California.     Dec.  18,  1896.) 

Appeal— Bill  op  Excbptiunb— Libel— Evidekci 

— Damages— Mental  Suppebino— 

Malice— Retkaotion. 

1.  A  bill  of  exceptions,  to  be  considered,  must 
be  settled  by  the  judge  who  made  the  rulings 
excepted  to;  and  where  one  judge  settles  the 
pleadings  in  a  case,  and  a  different  one  conducts 
the  trial,  to  entitle  a  party  to  review  the  rulings 
of  both,  two  bills  of  exceptions  should  be  tak- 
en. 

2.  In  an  action  by  a  practicing  lawyer  to  re- 
cover damages  for  libel,  where  the  article  pub- 
lished was  lil)elou8  per  se.  evidence  offered  by 
plaintiff  to  show  his  standing  in  bis  profession, 
and  the  extent  of  his  practice,  is  admissible, 
to  be  considered  on  the  question  of  general 
damages. 

3.  The  mental  suffering  which  may  be  consid- 
ered as  an  element  of  damages  in  an  action  for 
libel  must  be  such  as  the  piaiptiff  naturally  ex- 
periences as  the  direct,  immediate,  and  proxi- 
mate effect  of  the  libel  on  bis  mind  and  feel- 
ings; and  repetitions  of  the  libel  by  others  than 
the  defendant,  or  comments  made  thereon,  can- 
not be  shown  t6  enhance  snch  damages. 

4.  Where  defendant,  the  publisher  of  a  news- 
paper, in  an  action  for  libel  pleaded  in  extenu- 
ation and  mitigation  that  plaintiff's  name  was . 
used  in  the  article  complained  of  through  a 
mistake  of  the  reporter  who  prepared  it,  and 
offered  evidence  to  prove  the  competency  of 
the  reporter,  it  was  error  to  permit  the  plain- 
tiff to  show  the  subsequent  discharge  of  the  re- 
porter by  defendant,  and  the  reason  therefor. 

5.  On  the  question  of  malice  it  is  competent 
for  plaintiff  to  show  that,  in  the  publication  of 
the  libelous  article  in  his  newspaper,  defendant 
relied  entirely  on  a  report  taken  from  another 
paper,  without  verifying  such  report. 

6.  A  defendant  may  give  evidence  of  an  apol- 
ogy or  retraction  in  mitigation  of  damages,  to 
be  considered  by  the  jury,  though  such  apologry 
or  retraction  was  not  made  Until  after  the  com- 
mencement of  the  action,  and  not  at  the  earli- 
est opportunity  thereafter. 

7.  No  legal  duty  rests  on  the  proprietor  of  a 
newspaper  publishing  a  libelous  article  to  make 
a  retraction  on  learqing  that  the  statements 
made  in  the  article  are  untrue. 

Department  2.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco;  Wil- 
liam R.  Daingerfield,  .Tudge. 

Action  by  John  W.  Turner  against  William 
R.  Hearst  for  libel.  Judgment  for  plaintiff, 
from  which,  and  from  an  order  denying  a 
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motion  for  a  new  trial,  defendant  appeals. 
Reversed. 

Garret  W.  McEnerney,  for  appellant. 
Clement,  Cannon,  Kline  &  Stradley,  for  re- 
spondent.        ' 

HENSUAW,  J.  Appeals  from  the  Judg- 
ment and  from  the  order  denying  defendant 
a  new  trial.  The  action  was  for  damages 
for  libel.  Defendant,  in  his  newspaper,  the 
San  Francisco  Examiner,  on  the  7th  day  of 
December,  1893,  published  what  purported 
to  be  an  account  of  difficulties  existing  be- 
tween Lotta,  an  actress,  and  Turner,  the 
plaintiff.  In  this  account  it  was  stated  that 
Lotta  had  caused  Turner's  arrest  upon  a 
criminal  charge,  and  that  "the  case  was  com- 
promised, together  with  the  settlement  of 
several  thousand  dollars  in  notes  given  by 
the  Plumas  county  lawyer  to  the  actress." 
On  the  trial  it  appeared,  and  was  undisput- 
ed, that  the  article  In  question  was  printed 
and  published  in  the  Examiner.  It  further 
appeared  that  the  matters  in  tlie  article  set 
forth  were  true,  saving  that  the  charges  by 
Lotta  were  directed  against  one  John  H. 
Thomas,  and  not  against  John  W.  Turner; 
that  Turner  was  entirely  Innocent  of  any 
wrongdoing,  and  had  in  fact  been  the  legal 
advLser  of  Lotta  in  her  troubles  with  the 
said  Thomas.  The  error  in  the  Examiner's 
publication  occurred  in  the  following  man- 
ner: The  issue  of  the  San  Francisco  Post 
of  the  day  preceding  the  Examiner  publica- 
tion had  contained  an  accurate  statement  of 
the  facts.  In  this  it  was  announced  that 
John  W.  Turner  had  commenced  an  action 
against  Lotta  to  recover  moneys  due  for  le- 
gal services  rendered  by  him  as  her  attor- 
ney In  certain  litigation  which  Lotta  had 
with  John  H.  Thomas;  and  in  the  narration 
of  the  causes  which  led  to  the  litigation  It 
was  stated  that  Lotta  had  made  serious  char- 
ges against  Thomas,  to  the  effect  that  he 
had  swindled  her  by  false  and  fraudulent 
pretenses,  and  later  had  caused  the  arrest 
of  Thomas  In  New  York  upon  a  criminal 
charge.  The  city  editor  of  the  Examiner 
gave  to  one  of  his  reporters  the  article  from 
the  Evening  Post,  with  instructions  to  "boll 
it  down"  for  publication  in  the  next  issue. 
The  reporter,  in  doing  this  late  at  night,  and 
under  a  press  of  work,  mistook  the  name 
John  W.  Turner  for  John  II.  Thomas,  and 
made  it  appear,  and  it  was  so  published, 
that  the  wrongful  acts  and  criminal  offenses 
mentioned  had  been  committed  by  this  plain- 
tiff. Defendant,  for  answer,  and  by  way  of 
extenuation  and  mitigation,  pleaded  these 
facts,  and  pleaded  also  a  reparation  and 
apologj',  published  In  the  paper  upon  the  •ith 
day  of  February,  1894,  in  which  a  correct 
version  of  the  matter  Is  given,  and  the  ac- 
count closes  with  the  following;  "It  will  thus 
be  seen  that  we  have  unintentionally  done 
Mr.  Turner  a  great  Injustice,  but  one  which 
Is  likely  to  happen  with  the  most  carefully 
guarded  attention  to  the  news  columns  of  a 


busy  morning  paper.  Such  mistakes  are  al- 
ways to  be  regretted,  as  is  this,  and  call  for 
ample  and  prompt  explanations,  which  we 
are  always  prepared  to  make.  In  this  case 
we  should  have  been  pleased  to  have  set  the 
matter— Mr.  Turner  and  our  own  mistake — 
right  at  an  earlier  day,  had  the  matter  been 
sooner  called  to  our  attention."  Certain  de- 
nials of  the  answer  were,  upon  plaintiffs 
motion,  stricken  out  The  ruling  and  deci- 
sion on  motion  to  strike  out  were  made  by 
the  Honorable  C.  W.  Slack.  The  trial  was 
had  before  the  Honorable  W.  R.  Daingerfleld. 
The  bill  of  exceptions  on  appeal  from  the 
Judgment,  which  was  also  the  statement 
used  upon  motion  for  a  new  trial,  was  pre- 
sented to  and  settled  by  Judge  Daingerfleld. 

Objection  Is  here  made  to  reviewing  the 
order  of  Judge  Slack  in  striking  out  portions 
of  the  defendant's  answer,  upon  the  ground 
that  the  bill  containing  the  exception  to  this 
ruling  and  decision  should  have  been  pre- 
sented to  and  settled  by  Judge  Slack,  who 
made  the  order.  The  objection  is  well  tak- 
en. It  is  the  duty  of  a  litigant  desiring  to 
have  a  ruling  or  decision  reviewed  to  present 
the  bill  of  exceptions,  embodying  the  matters 
excepted  to,  to  the  Judge  who  made  the  rul- 
ing or  decision,  for  settlement  by  him.  Cum- 
mlngs  V.  Conlan,  66  Cal.  403,  5  Pac.  796,  903. 
That  Judge  alone  can  know  the  facts  upon 
which  he  exercised  his  judgment,  and  there- 
fore he  alone,  under  our  system,  can  proper- 
ly settle  the  bill.  Appellant  could  have  pre- 
sented his  bill  of  exceptions  to  Judge  Slack 
either  at  the  time  of  the  ruling  (Code*  Civ. 
Proc.  §  649),  or  after  the  judgment  (Id.  f 
650;  Tregambo  v.  Mining  Co.,  67  Cal.  501); 
but,  whichever  course  he  elected  to  pur- 
sue, it  was  still  the  Judge  who  made  the  rul- 
ing who  should  have  settled  the  bill.  Un- 
der such  circumstances,  appellant  may  have 
two  or  more  bills  settled  and  properly  pre- 
sented for  the  consideration  of  this  court. 

It  was  not  error  for  the  court  to  allow  proof 
of  the  extent  of  plaintiff's  practice.  Plain- 
tiff was  a  lawyer,  engaged  in  the  practice  of 
his  profession.  The  words  of  the  publica- 
tion being  admittedly  libelous  per  se,  and  af- 
fecting plaintiff's  standing  in  his  profession. 
It  was  proper  for  the  Jury,  in  estimating  the 
general  damages  to  which  plaintiff  was  thns 
entitled,  to  know  his  i>osition  and  standing 
In  society,  and  the  nature  and  extent  of  bis 
professional  practice.  General  damages,  in 
an  action  where  the  words  are  libelous  per 
se,  are  such  as  compensate  for  the  natural 
and  probable  consequences  of  the  lll>el;  and 
certainly  a  natural  and  probable  consequence 
of  such  a  charge  against  a  lawyer  would  be 
to  injure  him  In  his  professional  standing 
and  practice. 

It  Is  the  rule  In  this  state  that  mental  suf- 
fering is  an  element  of  general  damages  in 
an  action  for  libel.  Childers  v.  Publishing 
Co.,  105  Cal.  284.  38  Pac.  903;  Taylor  v. 
Hearst,  107  Oal.  209,  40  Pac.  392.  But  the 
mental  suffering  is  the  suffering  which  plain- 
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llff  naturally  experiences  as  the  direct,  Im- 
mediate, and  proximate  effect  upon  his  mind 
and  feelings  of  the  libel.  In  the  case  at  bar, 
plaintiff  wjis  allowed,  over  objection,  to  give 
evidence  of  what  clientjs  had  said  to  him 
about  the  publication,  and  what  the  reportere 
of  the  papers  In  Eureka,  Humboldt  county, 
had  said  to  him  about  the  publication,  and 
what  persons  on  the  street  said  about  It. 
He  testified  that  he  heard  a  remark  "that, 
If  that  was  the  kind  of  a  man  I  was,  I 
wouldn't  get  much  business  in  Eureka";  and 
another  remark  to  the  effect  that  "unques- 
tionably It  must  be  true,  or  the  Examiner 
would  not  have  risked  such  a  publication." 
Respondent  contends  that  this  evidence  was 
admissible— First,  to  show  the  mental  suf- 
fering of  the  plaintiff;  or,  second,  to  show 
that  the  libelous  words  were  understood,  by 
those  who  read  them,  to  refer  to  the  plain- 
tiff. But  upon  the  first  proposition  it  is  well 
settled  that  the  damages  must  be  the  direct 
residt  of  the  defendant's  libel,  and  not  of 
any  mere  repetition  of  It  by  others.  11  Is  a 
safe  rule  to  declare  that  the  compensation 
for  injury  to  feelings  should  be  liniited  to 
the  natural  effect  of  the  libelous  publication. 
as  it  comes  to  the  knowledge  of  the  plaintiff. 
It  would  be  pernicious  to  permit  evidence  of 
this  kind  for  the  purpose  of  showing  in- 
creased suffering.  The  evidence  Itself  could 
not  be  met.  There  would  be  no  way  of  test- 
ing the  sincerity  of  the  remarks,  or  of  de- 
termining whether  they  were  prompted  in 
fact  by  the  publication,  or  sprang  from  secret 
hostility  or  malice  towards  the  plaintiff,  iu 
which  case  the  aggrai-ation  to  plaintiff's  feel- 
ings woidd  In  no  sense  be  chargeable  upon 
defendant.  As  is  said  in  Burt  v.  Newspaper 
Co.,  154  Mass.  238,  28  N.  E.  1:  "Wrongful 
acts  of  Independent  third  persons,  not  actu- 
ally intended  by  the  defendant,  >  are  not  re- 
garded by  the  law  as  natural  consequences 
of  his  wrong,  and  he  is  not  bound  to  antici- 
pate the  general  probability  of  such  acts, 
any  more  than  a  particular  act  by  this  or 
that  Individual." 

Upon  the  second  proposition,— that  the  evi- 
dence was  admissible  to  prove  that  the  libel 
was  understood  to  refer  to  plaintiff,— it  Is 
sufficient  to  point  out  that  there  was  no  Is- 
sue of  this  nature  In  the  pleadings.  That 
portion  of  defendant's  answer  seeking  to  join 
such  Issue  had  been  eliminated,  and,  for 
reasons  above  given,  the  order  is  not  here 
subject  to  review.  Plaintiff  cannot  be  al- 
lowed to  have  an  Issue  raised  by  a  pleading 
stricken  out  upon  his  own  motion,  and  then 
justify  the  admission  of  evidence  upon  the 
{H^und  that  It  is  addressed  to  such  an  issue. 

Defendant  made  proof  of  the  competency 
of  the  reporter  who  committed  the  error,  so 
full  and  satisfactory  tliat  further  evidence 
upon  the  point  was  stopped  by  the  court.  To 
offset  this,  evidence  was  admitted  on  plain- 
tiff's side  to  show  why  and  when  the  reporter 
had  left  defendant's  employment.  Defend- 
ant having  proved  that  he  was  not  negligent 


nor  careless  of  the  rights  of  others  In  tlie 
employment  of  the  reporter,  evidence  of  bis 
dlscliarge  from  employment  subsequent  to 
the  libelous  publication  was  erroneously  ad- 
mitted. It  was.  In  Its  nature,  similar  to 
proof  of  precaution  taken  after  an  accident. 
Sappenfleld  v.  RaUroad  Co.,  91  Cal.  62,  27 
Pac.  590.  The  evidence  could  only  have  been 
admitted  In  disproof  of  his  competency.  It 
cannot  be  said  that  It  worked  defendant  no 
Injury. 

As  going  to  the  question  of  malice,  It  Is  a 
general  rule  that  the  publication,  and  all 
the  circumstances  attending  and  surroundhig 
it,  may  be  given  In  evidence.  It  was,  there- 
fore, not  error  for  the  covnt  to  permit  plain- 
tiff to  prove  that  the  defendant,  in  publishing 
the  article,  relied  entirely  upon  the  publica- 
tion In  the  Evening  Post  for  his  biformatlon, 
and  did  not  vwify  the  Post  report.  It  would 
be  evidence  touching  the  questiob  of  negli- 
gence, or  of  careless  disregard  of  the  rights 
of  others,  notwlthstandhig  the  fact  that  in 
this  Instance  the  artlde  published  In  the  Post 
was  correct.  Gross  negligence  or  careless- 
ness of  the  rights  of  others  Is  frequently 
equivalent  In  law  to  an  Intentional  or  ma- 
licious disregard  of  those  rights.  Whether 
or  not  the  method  adopted  by  the  Exam  bier 
amounted  to  such  disregard  was  a  matter 
for  the  jury,  under  proper  Instruction  by  the 
court.    I 

Defendant,  after  the  commencement  of  the 
suit,  made  an  offer  to  plaintiff  to  publish  a  re- 
traction and  apology,  6ut  this  offer  was  condi- 
tioned upon  a  dismissal  by  plaintiff  of  his 
suit  Philntiff  having  refused  the  offer,  de- 
fendant. In  the  next  Sunday  edition  of  his  pa- 
per, four  days  thereafter,  published  the  retrac- 
tion above  quoted.  This  retraction  having 
been  published  after  action  commenced,  the 
court  was  Inclined  to  hold  upon  the  trial  that 
proof  of  It  was  not  admissible  in  evidence. 
Finally,  however,  counsel  stipulated  that  It 
might  be  admitted  and  considered  by  the  jury, 
and  It  was  admitted,  as  well  as  the  rebutting 
evidence  of  plaintiff  concerning  the  conditional 
offer  of  publication  above  adverted  to.  In 
some  jurisdictions,  exemplary  damages  for  li- 
bel are  not  permitted,  and  the  recovery  Is 
strictly  limited  to  compensatory  damages.  In 
some  states,  statute  law  has  provided  that  a 
defendant  who  has  made  a  retraction  before 
the  commencement  of  the  action,  or  as  soon 
thereafter  as  may  be,  may  plead  and  prove 
the  same  In  mitigation  of  damages.  Such  Is 
the  general  effect  of  Lord  Campbell's  act  (St. 
0  &  7  Vict  843).  In  th«  absence  of  any  stat- 
utory provision  iipon  the  question,  some  courts 
have  held  that  a  public  apology  or  retrac- 
tion, made  after  the  commencement  of  the 
action,  cannot  be  proved  In  mitigation  of  dam- 
ages; but  <  the  better  and  more  liberal  rule  we 
take  to  be  the  one  declared  In  Newell,  De- 
fam.  §  84,  that  aside  from  statutes,  a  defend- 
ant may  give  evidence  of  an  apology  or  a  re- 
traction, in  mitigation  of  damages,  even 
though  such  apology  or  retraction  was  not 
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made  at  the  earliest  opportunity  after  the  com- 
mencement  of  theactlon.  Smittx  y.  Harrison, 
1  Fost  &  F.  565.  A  tardy  or  reluctant  or 
half-hearted  withdrawal,  or  one  which  seems 
to  have  been  made  rather  to  escape  liability 
than  to  repair  the  wrong,  will  avail  a  defend- 
ant Uttle;  Upon  the  other  hand,  when  It  is 
fully,  promptly,  and  adequately  made,  it  un- 
doubtedly tends  to  decrease  the  amount  of 
damages  which,  without  It,  plaintiff  would 
have  sustained,  and  must  aSord  evidence  upon 
the  question  of  express  malice,  the  presence  of 
which  alone  Justitles  punitive  damages. 

Appellant  complains  of  certain  instructions 
given  by  the  court  upon  the  question  of  apol- 
ogy and  retraction.  One  of  these  Instructions 
is  as  follows:  "When  a  newspaper  is  led  into 
publishing  unlcnowingly  an  untrue  statement 
concerning  an  individual,  it  should  not  only 
retract  when  the  truth  is  made  known,  but 
compensate  the  injured  party  for  the  Injury 
already  done.  On  being  Informed  that  the 
publication  is  false,  the  proprietors  ought  to 
publish  a  retraction  promptly,  fully,  and  sin- 
cere. If  the  publication  is  false,  and  ought  to 
give  as  much  prominence  and  publicity  to  the 
retraction  as  was  given  to  the  libelous  mat- 
ter." Of  this  instruction  appellant  says  that 
it  lays  down  to  the  Jury,  as  a  proposition  of 
law,  that  it  was  the  duty  of  defendant  to  pub- 
lish a  retraction;  that  no  such  duty  was  im- 
posed upon  him  by  law;  that  defendant  was 
liable  for  compensatory  damages  for  the  pub- 
lication of  the  libel,  and,  if  there  was  ex- 
press malice  at  the  time  of  the  publication, 
he  was  likewise  subject  to  a  Judgment  for 
punitive  damages,  but  that  there  is  no  law 
for  the  proposition  that  any  legal  duty  rested 
upon  him  to  make  a  retraction.  We  think 
that  this  Instnictlon,  as  well  as  others  criti- 
cised by  appellant,  are  Justly  open  to  com- 
plaint. There  is  unquestionably  a  moral  duty 
upon  every  person  to  repair,  so  far  as  he  may, 
the  effect  of  a  wrong  done,  whether  that 
wrong  was  intentionally  or  unintentionally 
committed;  but.  If  it  can  be  said  that  there 
was  a  legal  duty  Imposed  upon  the  defendant 
to  make  retraction  and  apology,  it  would  fol- 
low that,  in  any  action  for  libel  where  re- 
traction or  apology  had  not  been  made,  plain- 
tilt  would  be  entitled  to  an  instruction  to  the 
effect  that  defendant.  In  failing  to  make  such 
retraction,  had  failed  to  perform  a  legal  duty. 
It  was  defendant's  right  to  publish  a  retrac- 
tion, and  to  have  proof  of  that  publication  pre- 
sented to  the  Jury  for  their  consideration  In 
mitigation  of  damages.  The  defendant  having 
availed  himself  of  this,  and  having  sought,  in 
mitigation  of  damages,  to  prove  the  publica- 
tion of  an  adequate  retraction.  It  was  proper 
for  the  court  to  in.struct  the  Jury  that,  when 
a  defendant  relies  upon  such  retraction  in 
mitigation  of  damages,  to  avail  him  It  should 
appear  that  it  was  fully,  fairly,  and  promptly 
made,  and  is  such  as  an  impariial  person 
would  consider  reasonable  and  satisfactory  un- 
der the  circumstances  of  the  case.  The  ques- 
tion of  the  suthcieucy  or  insutUcieucy  is  pe- 


culiarly a  question  of  fact,  and  therefore  pe- 
culiarly for  the  determination  of  the  Jury. 

The  Judgment  and,  order  are  reversed,  and 
the  cause  remanded  for  a  new  trial. 

We  concur:    TEMPLE,  J.;  McFARLAND, 


(US  Cal.  3S2) 

WARREN  V.  CHANDOS  et  al.     (S.  F.  450.) 

(Supreme  Court  of  California.     Dec.  18,  1896.) 

Street  Impkovembnts — Contkact  fob  Oradino 
— SunsEQOSMT  Chaxoe  of  Gkadk— Invalid  As- 
sessments—  Mecessiti  for  Appeal  to  Boabo 
of  Supervisors. 

1.  Under  Laws  1889,  p.  157  (Street  Improve- 
ment Act),  declaring  that  before  an  improve- 
ment can  be  ordered  a  resolution  of  intention, 
describing  the  work,  must  be  adopted  and  pub- 
lished, and  that  before  awarding  any  contract 
a  notice  shall  be  given  inviting  proposals  for 
the  work,  which  shall  be  let  to  the  lowest  re- 
sponsible bidder,  after  which  the  adjoining  own- 
ers may  elect  to  do  the  work  themselves,  etc, 
thie  act  of  the  board  of  supervisors  in  so  chan- 
ging the  official  line,  after  a  contract  for  grad- 
ing  to  such  line  has  been  entered  into  between 
the  superintendent  of  streets  and  the  success- 
ful bidder,  as  to  lessen  the  amount  and  the 
cost  of  the  work,  renders  the  contract  inopera- 
tive,  and  invalidates  the  assessment. 

2.  The  contract  being  inoperative,  the  assess- 
ment could  not  become  valid  by  the  failure  of 
the  property  owners  to  appeal  to  the  board  of 
supervisors  for  a  correction  thereof. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  A.  A.  San- 
derson, Judge. 

Action  by  one  Warren  against  Cbandos  and 
others  on  an  assessment  for  grading  a  street. 
From  a  Judgment  for  plaintiff,  defendants  ap- 
peal    Reversed. 

Naphtaly,  Friedenrich  &  Ackerman,  for  ap- 
pellants.    X  O.  Bates,  for  appellee. 

HARRISON,  J.  Action  upon  a  street  assess- 
ment. A  contract  for  grading  Kansas  stre^ 
In  San  Francisco,  for  several  blocks,  to  the  <^- 
ficial  line  and  grade,  was  awarded  to  plaintiffs 
assignor,  at  the  rate  of  31  cents  per  cubic  yard, 
and  was  entered  hito  between  him  and  the 
superintendent  of  streets  September  22,  1881. 
After  he  had  commenced  work  tmder  the  con- 
tract, viz.  June  15,  1892,  an  order  was  passed 
by  the  board  of  supervisors  ciianging  the  grade 
of  that  portion  of  Kansas  street  embraced  in 
the  contract,  by  which  the  same  was  lowered 
several  feet.  The  grading  to  be  done  under 
this  contract  was  a  hll,  so  that  by  the  ciiange 
of  grade  the  cost  of  dobig  the  work  and  the 
assessment  therefor  were  lessened.  No  farther 
order  or  proceeding  was  had  by  the  board  of 
supervisors  in  reference  to  said  grading,  and 
the  work  therefor  was  completed  by  the  coo- 
tractor  and  his  assignee  to  the  official  grade,  as 
established  by  the  order  of  June  15.  1892:  and 
thereafter,  June  16,  1893,  the  superintendent  of 
streets  made  an  assessment  Uierefor.  upcn 
which  the  present  action  was  brought  Tlie 
plaintiff  had  Judgment,  and  the  defendants  have 
appealed. 

An   underlying   principle   of  the   street   im- 
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provement  act  is  that  the  owners  of  the  lands 
which  are  to  be  assessed  for  the  expense  of  the 
Improvement  shall  be   inforOied  In   reference 
thereto  before  any  order  for  the  Improvement 
can  be  made,  and  that  they  may  themselves  do 
the  work  that  may  be  ordered.     By  section  3 
of  the  acti  they  have  an  absolute  veto  for  six 
montlis  upon  the  work  proposed  by  the  city 
council;   and  section  5  provides  that,  after  the 
contract  has  been  awarded  to  the  lowest  bid- 
der, the  owners  of  three-fourths  of  the  frontage 
may  elect  to  take  the  work,  and  enter  Into  a 
contract  to  do  It  at  the  price  at  which  it  has 
been  awarded,  and  thus  incur  only  the  actual 
expense  of  the  work.     This  necessarily  pre- 
sumes that  they  can  know  after  the  award, 
and  before  the  contract  is  entered  into  with 
the   successful   bidder,  the   amount   of   work 
which  is  to  be  done,  and  have  an  opportunity 
to  esthnate   its   cost,   in  order  to   determine 
whether  they  will  elect  to  do  the  work  at  the 
price  at  which  it  is  awarded.     In  Bolton  v. 
GiUeran,  105  Cal.  244,  38  Pac.  881,  it  was  said: 
"The  statute  gives  to  the  owners  of  the  land 
to  be  assessed  the  right  to  take  the  contract  at 
the  price  at  which  it  was  awarded  to  the  suc- 
cessful bidder.    Tb\s  IvapMea  that  the  owners 
shall  be  definitely  informed  of  the  work  which 
is  to  be  done,  and  of  the  amount  for  which  the 
assessment  is  to  he  made,  in  order  that  they 
may  intelligently  consider  whether  it  will  be 
to  their  advantage  to  take  the  contract."     The 
rights  of  the  owners  in  this  respect  are  care- 
fully protected  in  the  statute.     Before  the  im- 
provement can  be  ordered,  a  resolution  of  in- 
tention "describing  the  work"  must  be  adopted 
by  the  city  council,  and  must  then  be  posted 
and  published,  t)eforc  Jurisdiction  to  order  It  is 
acquU-ed.     Before  the  contract  can  be  award- 
ed, notice,   "with  specifications"  inviting  pro- 
posals for  doing  the  work  ordered,  must  also  be 
posted  and  published,  and  the  contract  therefor 
is  to  be  awarded  to  the  lowest  responsible  bid- 
der.    The  privilege  is  then  given  to  the  owners 
to  do  the  work  themselves  at  the  price  at  which 
it  was  awarded,  and  thus  be  relieved  from  all 
burden  except  its  actual  cost.    But  If,  after  the 
contract  has  been  awarded 'and  entered  toto 
with  the  successful  bidder,  the  character  of  the 
improvement  can  be  changed,  or  the  amount  of 
work  necessary  for  its  completion  increased  or 
diminished,  they  are  not  only  deprived  of  the 
benefit  of  a  competition  Ijetween  bidders  before 
the  award,  but  they  are  also  deprived  of  an 
opportunity  to  determine  whether  it  would  be 
to   their  advantage  to  enter  into  the  contract 
themselves.     In  the  present   case  It   appears 
that  the  amount  of  work  required  for  grading 
the  street  to  the  oflicial  line,  which  was  fixed 
after  the  contract  was  awarded,  was  thereby 
reduced  to  such  an  extent  as  to  materially  af- 
fect the  cost  of  the  improvement     Whether  the- 
amonnt  of  the  assessment  was  thereby  increas- 
ed or  diminished  la  immaterial.     The  grading 
was  awarded  at  a  price  per  cubic  yard,  and  the 
assessment  was  necessarily  smaller  by  reason 

1  Laws  1880,  p.  157. 


of  the  change  of  grale;  but,  if  proposals  had 
been  asked  for  grading  the  street  to  the  line 
as  changed,  the  contract  might  have  resulted  In 
a  still  smaller  assessment.  The  price  per  cubic 
yard  for  filling  the  street  would  depend  greatly 
upon  the  distance  from  wbi(^  the  material  was 
brought,  and  the  facility  with  which  it  could 
be  obtained;  and  the  cost  per  cubic  yard  might 
have  been  less  for  the  diminished  quantity  re- 
quired under  the  change  of  grade  ttian  when  th« 
original  proposals  were  made,  and  it  may  be 
that  the  contract  for  tliat  reason  has  yielded  a 
greater  profit,  and  resulted  in  a  larger  assess- 
ment, than  would  have  been  made  if  the  work 
had  originally  been  limited  to  tliat  grade.  The 
power  of  the  supervisors  to  change  the  amount 
of  work  to  be  done  under  the  contract  after  it 
had  been  entered  into,  and  have  an  assessment 
based  upon  the  contract  so  changed  constitute 
a  lien  upon  the  lands  fronting  upon  the  work, 
cannot  depend  upon  whether  the  cost  of  the 
work  is  hicreased  or  diminished.  Proceedings 
for  the  Improvement  ot  stieets  are  in  invitum, 
and  purely  statutory,  and  afford  no  opportunity 
for  invoking  any  of  the  principles  of  equity. 
The  vaiidlty  of  the  assessment  depends  upon 
the  exercise  of  a  statutory  power,  and  the  par- 
ty seeking  the  right  to  enfoi-ce  it  must  show 
that  the  power  has  been  strictly  pursued.  In 
Bolton  V.  Gilleran,  supra,  it  was  held .  that  a 
contract  which  gave  to  the  superintendent  of 
streets  the  power  to  increase  or  dimhilsh  the 
cost  of  the  improvement,  after  the  contract  had 
been  entered  into,  by  requiring  a  greater  or  less 
amount  of  material  for  its  completion,  as  he 
should  determine,  rendered  the  assessment  in- 
valid. The  same  result  must  follow  a  change 
by  the  board  of  supervisors  of  the  amount  of 
work  to  be  done  under  the  contract,  and  will 
render  an  assessment  therefor  invalid.  It 
would  not  be  contended  that  after  the  con- 
tract had  been  entered  into  the  supervisors 
would  have  the  power  to  directly  agree  with 
the  contractor  that  his  contract  should  be  satis- 
work  required,  or  with  a  different  material 
fled  by  a  performance  of  only  a  portion  of  the 
from  that  named  in  the  contract,  and  what  can- 
not be  done  directly  cannot  be  affected  by  the 
indirect  method  of  changing  the  line  to  which 
the  street  shall  be  graded.  When  the  contract 
was  entered  Into  it  provided,  in  substance,  that 
Kansas  street  should  be  filled  in  to  a  line  10 
feet  above  base,  but  the  effect  of  the  ordinance 
changing  the  otHcial  grade  of  the  street  was 
that  the  contract  should  \>e  satisfied  by  filling  It 
In  to  a  line  only  5  feet  above  base.  It  Is  suffi- 
cient to  say  that  the  board  never  acquired  ju- 
risdiction to  order  this  improvement  of  the 
street,  for  the  reason  that  such  hnprovement 
was  never  described  in  the  resolution  of  inten- 
tion, nor  was  a  contract  for  this  improvement 
ever  entered  into. 

It  was  not  nooes.sary  for  the  defendants  to 
appeal  to  the  board  of  supervisors  for  a  cor- 
rection of  the  assessment.  The  board  of  su- 
pervisors had  no  authority,  in  the  first  in- 
stance, to  order  the  street  graded  to  any  other 
line  than  the  olhcial  line;  and,  after  that  line 
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had  bepn  changctj,  had  no  authority  to  require 
the  c»ntractor  to  grade  the  street  to  any  other 
lino  than  to  the  line  of  the  official  grade,  as 
thus  changed;  and  there  was  no  "error" 
which  could  have  been  corrected  on  appeal. 
Douglierty  v.  Hitchcock,  35  Cal.  512;  Brock 
V.  Lunlng,  89  Cal.  310,  26  Pac.  »72;  Manning 
V.  Den,  90  Cal.  610,  27  Pac.  435.  By  changing 
the  line  of  the  official  grade,  the  Jurisdiction 
to  make  the  Improvement  which  had  been  ac- 
quired under  the  original  resolution  of  inten- 
tion, or  to  proceed  therewith,  was  lost,  and 
the  contract  for  doing  the  work  ceased  to  be 
operative.  The  board  of  supervisors  and  the 
superintendent  of  streets  are  each  only  an 
agent  of  the  municipality,  with  limited  and 
delined  powers;  and  the  power  conferred  upon 
the  municipality  to  improve  its  streets  at  the 
expense  of  tlie  adjacent  owners,  although  ex- 
ercised through  these  agents,  Is,  in  effect, 
exercised  by  the  municipality  Itself.  Tlae 
superintendent  of  streets  is  the  ministerial  of- 
ficer to  enter  Into  the  contract  with  the  per- 
son to  whom  It  Is  awarded,  but  the  contract 
is  entered  into  by  him  on  behalf  of  the  city, 
and  the  bond  for  its  performance  is  to  be  ex- 
ecuted to  the  city.  The  board  of  supervisors 
is  the  legislative  body  of  the  city,  and  Is  vest- 
ed with  a  supervisory  ^ower  over  all  Im- 
provements of  streets  and  contracts  therefor; 
and  In  the  exercise  of  its  legislative  discretion 
and  consideration  for  the  public  welfare  It 
may  at  any  time  rescind  a  previous  order  for 
the  improvement  of  a  street,  or  order  the 
street  to  be  vacated,  or  Its  grade  or  width  to 
he  ctmnged.  The  fact  that  a  contract  for  the 
improvement  of  the  street  had  been  entered 
Into  would  not  deprive  It  of  this  power.  T"he 
contractor  might  have  a  right  of  action  against 
the  city  for  whatever  damage  he  should  sus- 
tain from  being  In  this  way  prevented  from 
caiTyIng  out  his  contract,  as  In  the  case  of 
any  other  breach  of  contract;  out,  after  the 
contract  had  been  thereby  made  of  no  etfect, 
he  would  not  have  the  right  to  proceed  with 
its  performance,  and  make  the  expense  a 
charge  upon  the  adjacent  lands.  Warren  v. 
Kidaell,  IOC  Cal.  3r>:2,  :«»  Pac.  781,  Is  inapplica- 
ble. In  that  case  the  line  of  the  offlclal  grade 
had  not  been  changed,  or  the  terms  of  the 
contract  varied;  and,  as  the  work  was  not 
completed  to  the  line  fixed  In  the  contract, 
the  board  of  supervisors  could  have  directed 
Its  completion  if  an  appeal  had  been  taken. 
The  judgment  Is  reversed,  and  the  suiierior 
court  is  directed  to  enter  Judgment  upon  the 
findings  in  favor  of  tlie  defendants. 

We  concur:  HENSIIAW,  J.;  VAN  FLEET, 


(5  Kan.  App.  654) 

DOUGLASS  V.  HEADY. 
(Court  of  Appeals  of  Kansas,  Soutlicrn  Depart- 
ment, C.  D.    March  8, 1807.) 
Appeal — Parties. 
"Ail   persons  isainst  whom   a  joint  judg- 
ment has  i)opn  rendered  mnst  be  made  parties 
CO  a  proei'odiiife  to  reverse  such  jmlKment,  and 
a  failure  to  join  any  of  them,  eitlior  as  plaintiffs 


or  defendants,  Is  gronnd  for  a  dismissal." 
Manufacturing  Co.  v.  Richardson  (Kan.  Sup.) 
47  I'ac.  537. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Barber  county; 
G.  W.  McKay,  Judge. 

Action  by  Richard  Heady  against  John  R. 
Douglass  and  Edward  Brewer.  Judgment 
for  plaintiff,  and  Douglass  brings  error.  Dis- 
missed. 

Defendant  In  error  has  filed  his  motion  to 
dismiss  the  proceedings  In  error  tor  two  rea- 
sons, the  first  of  which  Is  as  follows:  "First. 
That  the  transcript  and  case-made  attached  to 
the  petition  in  error  show  a  joint  judgment 
rendered  against  plaintiff  in  error  and  one  E!d. 
Brewer  in  the  court  below  in  an  action  enti- 
tled 'Richard  Heady  v.  John  R.  Douglass  and 
BM.  Brewer';  that  the  petition  in  the  said 
action  declares  a  joint  liability  on  the  part  of 
said  defendants  to  the  said  plaintiff;  that  said 
defendants  filed  a  joint  answer;  that  the 
judgment  of  the  court  was  against  said  de- 
fendants jointly  for  the  amount  of  tlie  verdict, 
to  wit,  $116.13.  It  appears  from  the  case- 
made  that  after  the  said  defendants  had  filed 
a  joint  answer  to  the  petition,  containing 
merely  a  general  denial,  the  defend^t  Ed. 
Brewer  filed  his  amended  separate  answer,  In 
which  he  admitted  the  contract  set  up  In 
plaintiff's  petition,  and  alleged  he  had  paid 
thereon  the  sum  of  $44.97,  and  claimed  the 
balance  due  plaintiff  was  due  from  said  Brew- 
er, alone.  It  also  appears  that  said  Brewer, 
in  his  testimony,  claimed  that  he  alone  was 
liable  for  the  debt  to  Richard  Heady.  It  fur- 
ther appears  that  the  trial  court,  In  his  In- 
structions to  the  jury,  used  the  following  lan- 
giiage:  'I  furtlier  instruct  you,  gentlemen 
of  the  Jury,  tliat  under  the  pleadings  filed  in 
this  case,  and  the  admission  of  the  defendant 
Brewer,  the  plaintiff  must  recover  as  against 
the  defendant  Brewer,  and  the  plaintiff  may 
or  may  not  recover  against  the  defendant 
Douglass,  Jointly  with  Brewer,  according  as 
you  may  believe  from  the  evidence  that  the 
plaintiff  has  or  has  not  proved  the  material 
allegations  coi^talned  In  his  petition  as  against 
the  defendant  Douglass.'  The  case-made  also 
shows  that  the  defenilant  Douglass  alone  filed 
a  motion  to  set  aside  the  verdict  of  the  Jury 
aud  for  a  new  trial;  and  that  the  case-made 
was  prepared,  served,  and  presented  for  set- 
tlement by  him  alone." 

Chester  I.  Long,  for  plaintiff  In  error.  G. 
M.  Martin,  for  defendant  in  error. 

MILTON,  J.  (after  stating  the  facts).  In 
Paving  Co.  V.  Botsford,  50  Kan.  331,  31  Pac. 
1106,  it  Is  held  that  all  parties  to  a  Joint  judg- 
ment, who  would  be  necessarily  affected  by 
a  reversal  or  modification  of  the  same,  are, nec- 
essary parties  to  a  i)roceeding  in  eiTor  to  re- 
view such  judgment,  and  that  the  absence  of 
such  necessary  party  will  defeat  the  jurisdic- 
tion of  the  api)ellate  court,  and  prevent  a  re- 
view of  any  part  of  the  Judgment.  The  rule 
Is  stated  in  Elliott's  Appellate  Procedure  (sec- 
tion 138)  as  follows:   "Where  the  Judgment  Is 
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joint,  there  Is  no  difficulty  In  malting  prac- 
tical application  of  the  general  principle  stated 
(tliat  all  persons  whose  Interests  may  be  sub- 
stantial!}- affected  by  tlie  judgment  on  appeal 
should  be  made  parties),  for  all  who  are  par- 
ties to  the  judgment  must  be  made  parties  on 
apiKjal."  And  In  section  140:  "While  It  Is 
safe  to  say  that  all  persons  Included  In  a 
joint  judgment  must  be  parties  to  the  ap- 
peal," etc.  The  same  rule  has  been  very  em- 
phatically stated  by  our  supreme  court  In  the 
case  of  Manufacturing  Co.  y.  Richardson, 
47  Pa'c.  537,  in  which  the  following  language 
is  used:  "The  rule  Is  well  settled,  and  has 
often  been  enforced  by  this  com-t,  that  all 
I>ersons  against  whom  a  joint  judgment  has 
been  rendered  must  be  made  parties  to  a  pro- 
ceeding to  reverse  such  judgment,  and  tliat  a 
failm'e  to  join  any  of  tliem,  either  aa  plaintiffs 
or  defendants,  is  ground  for  a  dismissal  of  the 
case."  In  view  of  all  the  foregoing,  and  espe- 
cially in  the  light  of  the  Uichardson  Case,  we 
must  siistain  the  motion  to  dismiss.  The  pe- 
tition in  error  Is  dismissed.  All  the  judges 
concurrlDff 

(llj  Cal.  367) 

SHADE  T.  SISSON  MTT-ti  &  TitTMBER  CO. 

(Sac.  13.) 
(Supreme  Court  of  California.     Dec.  17,  1896.) 

AppiAL— Waiver  op  Objections— BuiEFs—Earop- 
PBi, — AccocsT  Stated— Fleadixo— Com- 
plaint—UNCEUTAiS'Tr. 

1.  Whore  exceptions  are  talson  to  the  giving 
of  an  instruction  nnd  tlie  rofusnl  of  another  di- 
rectly the  converse  of  the  first,  it  is  not  neces- 
sary to  discuss  both  exceptions  in  the  briefs. 

2.  An  emplo.vp,  by  acqiiipscencc  in  (lie  itoin- 
izpil  monthly  stntoracnts  rendered  hiin  by  his 
employer,  in  which  he  is  'cre<lilpd  with  less 
monthly  salary  tlian  he  should  have  received, 
and  by  which  he  is  requested  to  advise  the  em- 
ployer of  any  error  therein,  is  estopped  to  cliiim 
salary  in  excess  of  thnt  for  whieli  he  was  giv- 
en cre«lit.     Harrison,  J.,  dissenting. 

5.  A  complaint  in  the  coiiimon-lnw  form  for 
sprvices  rendero<l,  -vhrch  therefore  fails  to  show 
whether  plaintiff  relies  on  a  specific  contract, 
or  on  an  implied  contract  for  the  reasonable 
value  of  the  services,  is  insutticient  when  at- 
taclxed  by  special  demurrer  for  uncertainty. 

In  bank.  Appeal  from  superior  court,  Siski- 
you county;  Ekiward  Sweeny,  Judge. 

Action  by  R.  A.  Shade  against  the  Sis.son  Mill 
&  Lumber  Company.  From  a  judgment  for 
plaintiff,  and  from  an  order  denying  a  new 
trial,  defendant  appeals.    Reversed. 

Gillls  &  Tapscott,  for  appellant  L.  P.  Co- 
bnm,  for  respondent. 

BBATTY,  O.  J.  It  was  more  than  a  year 
after  the  entry  of  judgment  in  this  case  when 
the  notice  of  appeal  from  the  judgment  and 
from  the  order  overruling  the  motion  of  defend- 
ant for  a  new  trial  was  given.  The  appeal 
fponv  the  judgment  has  therefore  been  dismiss- 
ed, and  only  the  appeal  from  the  order  remains 
to  be  considered.  The  nature  of  Hie  action  is 
fully  disclosed  by  the  second  paragraph  of  the 
complaint,  which  reads  as  follows:  "That  the 
said  defendant  herein  is  indebted  to  the  plain- 
tiir  in  the  sum  of  one  thousand  five  hundred 
and  ninety-seven  and  twenty  one-hundredtbs 


dollars  ($1,.'>97.^),  on  accoimt  of  work,  labor, 
and  services  rendered  and  performed  within 
two  years  last  past  by  plaintiff  for  defendant, 
as  foreman  of  defendant's  mill  at  Sisson,  coun-  ' 
ty  of  Siskiyou,  state  of  California,  at  defend- 
ant's special  instance  and  request."  The  an- 
swer denies  any  indebtedness,  and  alleges  pay- 
ment of  all  salary  due,  except  $3.38,  tender  of 
which  is  pleaded.  The  verdict  of  the  jury  waa 
for  the  plaintiff  for  $4,'>0,  and  judgment  ac- 
cordingly. It  appears  from  the  statement  of 
the  evidence  that  the  defendant  (a  corporation) 
has  been  engaged  since  the  year  ISSi)  In  the 
operation  of  a  sawmill,  and  that  the  plaintiff. 
In  April  of  tliat  year,  entered  its  service.  He 
was  at  first  employed  In  a  superior  position  in 
the  lumber  yard  to  sort  and  pile  the  lumber, 
and  continued  In  that  position  until  the  mill 
closed  down.  In  December,  1S!)0,  when  he  was 
put  In  charge  of  a  planing  nwchine  for  «  short 
time.  Early  in  January,  18i)l,  he  was  made 
foreman  of  the  mill,  and  was  occupying  that 
position  in  July,  1801,  when  he  received  an 
offer  of  the  superintendency  of  an  electric  light 
company,  at  $125  i)er  month.  The  saUiry  he 
had  been  receiving  from  the  defendant  was 
?100  per  month.  For  the  puri)ose  of  retain- 
ing him  In  the  service  of  the  mill  company, 
tlie  superintendent  made!  him  an  offer  In  some 
form  to  Increase  his  salary,  with  the  result 
that  the  offer  of  the  light  company  was  de- 
clined, and  the  plaintiff  remained  at  the  mill. 
What  the  terms  of  the  defendant's  offer  were, 
and  wh-ether  its  conditions  were  observed  by 
the  plaintiff,  are  the  facts  in  controversy.  The 
plaintiff  testified.  In  substance,  that  he  was 
offered  !fl.50  per  month  with  board,  or  $170 
per  month  without  board,  to  commence  from 
the  month  of  January,  1891,  the  time  he  be- 
came foreman  of  the  mill.  But  he  admits  that 
tlie  offer  was  coupled  with  some  condition,  to 
the  effect  that  he  should  assist  the  superin- 
tendent In  the  performance  of  his  duties,  or. 
In  other  words,  that  he  should  become  an  as- 
sistant or  vice  superintendent.  He  also  ad- 
mits that  he  did  not  perform  the  duties  of  as- 
sistant superintendent,  but  excuses  his  failure 
ui>ou  grounds  which  are  disputed,  and  aa  to 
which  the  evidence  Is  conflicting.  Tlie  super- 
intendent of  the  mill  denies  that  be  made  any 
more  defluite  offer  than  that  he  would  do  as 
well  by  the  plaintiff  as  the  electric  light  com- 
pany, and  claims  that  this  offer  was  made  sul>- 
joct  to  the  condition  tliat  the  plaintiff  should 
go  into  the  office  of  the  company,  familiarizt; 
himself  with  the  books  and  business,  take  up- 
on himself  a  share  of  the  duties  of  the  super- 
intendent, and  qualify  himself  to  fill  that  posi- 
tion when  necessary.  Whatever  the  agree- 
ment may  have  been,  the  plaintiff  remained  at 
the  mill,  and  continued  until  January,  1893, 
In  the  active  discharge  of  the  duties  of  fore- 
man. On  a  few  occasions  he  went  Into  the 
office,  and,  as  he  claims,  made  a  bona  fide  of- 
fer and  attempt  to  familiarize  himself  with 
the  business  of  the  company.  In  order  to 
(lualify  himself  to  act  as  superintendent,  and 
to  assist  in  performing  the  duties  of  that  posi- 
tion. But  he  says  an  excuse  was  always  found 
for  sending  him  out  of  the  office,  and  he  was  t 
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made  to  feel  that  he  was  not  wanted  there, 
and  accordingly  ceased  attending  except  when 
he  was  sent  for.  The  superintendent,  on  the 
other  hand,  claims  that  the  plaintiff  strangely 
and  unaccountably  absented  himself  from  the 
oflSce,  and  stubbornly  declined,  in  spite  of 
remonstrances  and  expostulations,  to  assume 
the  duties  upon  the  performance  of  which  any 
mcrease  of  his  salary  absolutely  depended. 

In  view  of  this  sharp  conflict  In  the  evi- 
dence as  to  what  the  contract  with  the  plain- 
tiff was,  and  as  to  whether  he  performed  it 
upon  his  part,  it  is  important  to  note  the  cus- 
tom of  the  defendant,  during  the  whole  pe- 
riod of  plaintiff's  employment,  to  deliver  to 
each  of  its  employes  at  the  end  of  the  month 
a  statement  of  his  account,  of  which  the  fol- 
lowing is  a  sample: 

Sisson,  Cal.,  February,  1892. 
Mr.  R.  A.  Shade,  in  account  with  Siaeon  Mill 
and  Lumber  Co.     Please  examine  and  advise  us 
immediately  it  any  errors  are  found. 

Cr. 

Jan.    1,  by  bolance S569  46 

"    31,"    salary  Jan 100  00 

$660  46 

Dr. 

Jan.  23,  to  cash   $20  00 

Jan.    16,   to   checlc    (Shreve   & 

Co.)  ; 25  00 

Jan.  26,  to  check  (G.  O,  Brown)     22  00 

67  00 

$602  46 
It  was  admitted  by  the  plaintiff  that  he  re- 
ceived such  a  statement  every  month  from 
July,  1891,  to  January,  1893,  inclusive,  as  he 
had  received  them  prior  to  that  time;  but  he 
claims  that  shortly  after  June,  1891,  he  call- 
ed the  attention  of  the  superintendent  and 
booklceeper  of  defendant  to  the  fact  that  the 
statements  did  not  show  correctly  the  rate  of 
his  salary,  and  requested  that  the  books  and 
statement  should  be  made  to  conform  to  their 
agreement.  But  he  says  the  superintendent 
then,  and  subsequently,  when  he  again  spoke 
of  the  matter,  put  him  off  with  some  excuse, 
and  he  allowed  It  to  go  on  In  that  way,  feel- 
ing confident  that  It  would  be  made  right 
when  It  came  to  a  settlement.  The  super- 
intendent denies-  that  he  ever  beard  of  any 
claim  on  the  part  of  plaintiff  that  he  was  to 
have  more  than  $100  per  month  until  after 
his  discharge,  in  January,  1893;  and  the  book- 
keeper says  he  never  heard  of  plaintiff's  claim 
until  July,  1892,  at  which  time,  in  a  casual 
conversation,  which  occurred  while  they  were 
on  a  fishing  excursion  to  McLeod  river,  plain- 
tiff made  some  general  statement  to  the  effect 
that  be  was  to  be  allowed  an  additional  salary 
for  his  past  services. 

Such  being  the  conflicting  state  of  the  evi- 
dence upon  these  material  points,  the  court,  at 
the  request  of  the  plaintiff,  gave  the  Jury  the 
following  Instructions:  "If  there  has  been 
any  mistake,  omission,  accident,  fraud,  or  un- 
due advantage  by  which  the  balance  of  an  ac- 
count Is  incorrectly  stated,  it  will  not  be  con- 
clusive l)etween  the  parties,  but  It  way  be 
opened  and  re-examined,  even  though-  previ- 


ously acquiesced  hi.  I  therefore  charge  you 
that  if  you  find  that  monthly  statements  were 
rendered  by  defendant  to  plakitiff,  which 
were  by  him  retained  without  objection,  that 
this  is  but  a  circumstance  for  you  to  consider, 
and  which  may  be  explained  by  evidence  sat- 
isfactoiy  to  yourselves,  and  that  said  reten- 
tion does  not  necessarily  bind  the  plaintiff." 
And  the  court  refused  to  give  the  following 
instruction,  requested  by  the  defendant:  "If 
the  Jury  believe  from  the  evidence  that  the 
plaintiff  was  working  for  defendant  by  the 
month,  and  that  defendant  credited  to  plain- 
tiff in  satisfaction  of  plaintiff's  wages  a  cer- 
tain sum  monthly,  and  those  credits  appeared 
as  such'  on  itemized  monthly  statements  fur- 
nished to  said  plaintiff  by  said  defendant,  and 
that  plaintiff  accepted  those  statements  with- 
out objection,  then  said  plaintiff  will  be  bound 
thereby,  and  it  will  be  presumed  that  the 
monthly  statements  were  made  between  said 
parties  in  accordance  therewith."  These  rul- 
ings were  duly  excepted  to  by  defendant,  and 
speclfled  as  errors  of  law  in  the  statement  on 
motion  for  a  new  trial.  But  hi  the  brief  of 
appellant's  counsel  filed  in  this  court  he  dis- 
cusses only  the  ruling  of  the  court  refusing  to 
give  the  instruction  last  above  quoted  (and 
another  of  similar  purport),  from  which  re- 
spondent's counsel  infers  that  he  has  waived 
or  abandoned  his  exception  to  the  giving  of 
the  Instructions  requested  by  him,  and  there- 
by necessarily  abandoned  the  exception  which 
is  discussed  in  the  brief.  But  this  is  strain- 
ing the  doctrine  of  waiver  too  far.  In  discuss- 
ing the  refusal  of  the  one  Instruction,  the 
whole  argument  upon  the  givhig  of  the  other  is 
necessarily  involved;  and  It  would  have  been 
mere  useless  repetition  to  have  applied  it  to 
the  converse  of  the  proposition.  Cleariy,  the 
appellant  Is  entitled  to  a  decision  upon  these 
exceptions,  and.  In  our  opinion,  the  rulings 
are  clearly  erroneous. 

The  question  Involved  Is  not,  as  counsel  as- 
sumes, a  mere  question  of  acquiescence  In  a 
stated  account,  or  the  extent  to  which  a  cred- 
itor is  bound  by  failure  to  object  within  a 
reasonable  time  to  a  written  statement  of  ac- 
count by  the  debtor.  It  is,  on  the  contrary,  a 
question  of  estoppel,  arlshig  out  of  the  action 
of  the  defendant,  based,  presumably,  upon  the 
silence  of  the  plaintiff  when  he  ought  to  have 
spoken,— a  question,  hi  other  words,  whether 
the  plaintiff  is  not  bound  by  that  conclusive 
presumption  which  obtains  "whenever  ,a  par- 
ty has  by  his  own  declaration,  act,  or  omis- 
sion intentionally  and  deliberately  led  another 
to  believe  a  particular  thing  true,  and  to  act 
upon  such  belief."  Code  Civ.  Proc.  §  1962. 
subd.  3.  When  a  statement  of  account  of 
past  transactions  Is  delivered  to  a  debtor  or 
creditor,  his  retainhig  It  without  objection  is, 
as  to  such  past  transactions,  merely  an  itein 
of  evidence,  more  or  less  conclusive,  according 
to  circumstances.  But  when  one  person  is 
employed  In  the  service  of  another  by  the 
month,  under  an  express  contract  for  a  fixed 
salary  or  wage,  or  under  an  Implied  contract 
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for  tbe  reasonable  value  of  his  services,  aud 
the  employer  delivers  to  the  employe  at  the 
end  of  each  saccesslve  month  a  statement  of 
his  accovmt,  showing  the  time  he  has  worked 
and  the  rate  of  wages  or  salary  allowed,  and 
especially  when  upon  the  face  of  the  account 
is  Indorsed  an  express  request  tliat  the  em- 
ploy6  will  examine  It,  and  give  immediate  no- 
tice of  any  error,  the  failure  to  make  any  ol>- 
Jection  to  the  account  within  a  reasonable 
time  must  be  regarded  as  a  deliberate  admis- 
sion that  the  rate  of  compensation  stated  in 
the  account  is  the  rate  expressly  agreed  upon, 
or  that  it  is  the  true  value  of  the  services, 
and  that  the  employment  is  to  be  continued  up- 
on the  same  terms  until  there  is  some  new 
agreement.  In  such  case  the  employer  must 
be  deemed  to  have  acted  upon  the  tacit  ad- 
mission of  the  correctness  of  the  account,  for 
otherwise  he  wiU  have  been  deprived  of  Bis 
option  to  terminate  the  employment  upon  no- 
tice that  more  is  expected  than  he  has  offered 
to  pay.  This  proposition  is  equally  true,  and 
the  presumption  would  be  equally  conclusive, 
in  case  of  an  account  delivered  periodically  by 
the  employe  to  the  employer.  If  he  claimed 
by  bis  account  a  salary  of  $150  per  month, 
the  employer,  after  months  of  sUent  acquies- 
cence, would  not  be  heard  to  assert  that  the 
actual  agreement  was  for  only  $100,  or  that 
the  services  were  reasonably  worth  no  more 
than  that  amount.  The  reason  in  either  case 
for  holding  master  or  servant  bound  by  bis 
tacit  admission  is  that  he  has  thereby  delib- 
erately led  the  other  to  believe  the  stated  rate 
of  compensation  to  be  the  true  one,  and  to 
act  upon  it.  The  application  of  the  principle 
of  estoppel  to  an  account  stated  is  discussed 
hi  the  case  of  Janin  v.  Bank,  92  Gal.  14,  27 
Fac.  1100;  and  the  only  reason  it  was  not  en- 
forced against  the  plaintiff  in  that  case  was 
that  it  clearly  appeared  that  the  bank  had 
neither  acted  nor  omitted  to  act  in  consequence 
of  Janin's  apparent  acquiescence  in  the  cor- 
rectness of  the  accotmt  stated.  The  case  of 
McClain  v.  Schofleld  (Sup.)  26  N.  Y.  Supp.  700, 
is  direct  authority  on  the  proposition  here  in- 
volved. In  this  case  there  was,  as  above  stat- 
ed, evidence  upon  which  the  jury  might  have 
found  that  plaintiff  did  object  to  the  accounts 
rendered; .  but  there  was  conflicting  evidence, 
and  the  instructions  under  consideration  were 
based  upon  the  assumption  that  no  objection 
was  made.  The  jm-y  were  Instructed,  In  ef- 
fect, that  the  plaintiff  was  not  bound  even  if 
he  never  made  any  objection;  and  this,  for  the 
reasons  stated,  was  an  error,  and  a  vital  one, 
necessitating  a  reversal  of  the  order. 

In  view  of  the  necessity  of  a  new  trial,  and' 
the  possibility  of  another  appeal,  it  is  proper 
to  notice  some  of  the  remaining  assignments 
of  error. 

The  ruling  of  the  court  upon  the  demurrer 
to  the  complaint  cannot  be  reviewed  upon  this 
appeal  from  the  order  denying  a  new  trial; 
but,  if  the  plaintiff  should  again  recover  a 
Judgment,  the  question  of  the  sufBciency  of 
the  complaint  might  be  raised  on  the  next  ap- 


peal, and  therefore  It  Is  not  Improper  to  no- 
tice the  pohit  presented  by  the  briefs. 

The  demurrer  to  the  complaint  was  not  a 
general  demurrer  for  want  of  facts,  but  a 
special  demurrer,  upon  the  grounds  of  am- 
biguity and  uncertainty,  in  this:  "It  cannot 
be  told  therefrom  whether  plaintiff  relies 
upon  a  specific  contract  or  upon  an  hnplied 
contract  for  the  reasonable  value  of  the  serv- 
ices alleged."  The  authorities  cited  by  the 
respondent  to  sustain  the  order  of  the  supe- 
rior court  overruling  the  demurrer  do  not  go 
to  the  extent  of  holding  that  a  complaint, 
such  as  this,  is  good  against  a  special  demur- 
rer for  uncertainty  or  ambiguity.  In  the  case 
of  Pavisich  V.  Bean,  48  Cal.  364,  there  does 
not  appear  to  have  been  even  a  general  de- 
murrer, and  the  complaint  alleged  a  stipu- 
lated compensation.  In  Whltton  v.  Sullivan, 
06  Cal.  480,  31  Fac.  1115,  there  was  a  special 
demurrer  on  the  ground  of  uncertainty;  but 
the  complaint  alleged  the  reasonable  value  of 
the  services,  and  the  question  of  its  insuffi- 
ciency is  not  alluded  to  in  the  opinion  of  the 
court.  Of  the  cases  referred  to  in  Pavisich 
V.  Bean,  that  of  Wllklns  v.  Stidger,  22  Cal. 
232,  is  the  first  in  which  a  complaint,  such 
as  this,  was  held  to  state  a  cause  of  action 
according  to  the  rules  of  our  Code.  But  in 
that  case  there  was  not  even  a  general  de- 
murrer, and  the  decision  seems  at  last  to  have 
been  rested  upon  the  ground  that,  in  the  ab- 
sence of  a  demurrer,  the  deficiencies  of  the 
complaint  were  cured  by  the  verdict.  In 
Abadie  v.  CariUo,  32  Cal.  172,  there  appears 
to  have  been  only  a  general  demurrer  for 
want  of  facts.  The  complaint  vras  held  good, 
Sanderson'  and  Rhodes  concurring  only  be- 
cause they  felt  bound  by  the  decision  in  Wil- 
klns  V.  Stidger.  In  Merritt  v.  Giidden,  39 
Cal.  564,  it  is  plainly  intimated  that,  while 
such  a  complaint  (one  following  the  common- 
law  forms)  is  good  against  a  general  demur- 
rer, it  is  not  good  against  a  special  demurrer, 
upon  the  ground  that  it  is  unintelligible  or  un- 
certain. 

At  the  trial,  the  plaintiff  relied  principally 
upon  the  express  agreement  to  which  he  tes- 
tified; but,  in  view  of  the  ambiguity  of  the 
complaint,  the  defendant  was  entitled  to 
cross-examine  the  plaintiff  and  his  witnesses 
as  to  the  nature  of  his  employment  when  the 
mill  was  idle,  and  when  it  was  running,  the 
length  of  time  it  was  idle,  etc.,  with  a  view 
to  determining  the  reasonable  value  of  his 
services.  This  was  a  matter  necessarily  In 
Issue  under  the  pleadings.  The  court  erro- 
neously sustained  some  objections  to  cross- 
examination  on  these  points,  but  the  error 
was  rendered  harmless  by  the  persistence  of 
counsel  for  defendant,  who,  in  spite  of  the 
rulings,  managed  to  bring  the  whole  matter 
out  by  varying  the  form  of  his  questions. 
And,  considering  the  fact  that  the  reaoonable' 
value  of  plaintiff's  services  was  from  first 
to  last  a  contested  issue  in  the  case,  it  was 
error  to  exclude  direct  evidence  offered  by  de- 
fendant as  to  the  wages  paid  to  other  men 
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in  the  same  and  similar  positions  when  the 
mill  was  idle  and  when  it  was  running. 

There  was  some  evidence  admitted  over  ob- 
jections on  both  sides  not  strictly  material, 
but  none  that  could  have  prejudiced  the  party 
objecting.  On  the  whole,  with  the  slight  ex- 
ceptions noted  above,  the  whole  case  seems 
to  have  been  very  fully  and  folrly  laid  be- 
fore the  jury.  The  order  denying  a  new  trial 
is  reversed,  and  the  cause  remanded. 

We  concur:  McFABLAND,  J.;  TEMPLE, 
i.;   VAN  FLEET,  J. 

HARRISON,  J.  I  dissent.  The  transac- 
tions between  the  plaintiff  and  the  defendant 
do  not,  in  my  opinion,  disclose  any  of  the 
elements  of  an  estoppel;  nor  do  I  think  that 
the  receipt  and  retention  by  a  laborer,  with- 
out objection,  of  a  statement  of  account  ren- 
dered him  by  his  employer,  is  governed  by 
different  rules  from  those  which  control  a 
siinilar  transaction  between  other  parties. 
No  reason  is  urged  In  support  of  such  a  propo- 
sition, other  than  that  of  estoppel,  and  no  au- 
thority is  cited  to  sustain  it.  In  McClain  v. 
Schofleld  (Sup.)  26  N.  Y.  Supp.  700,  the  plain- 
tiffs were  commission  merchants,  and  sold 
goods  manufactured  by  the  defendants,  for 
which  they  had  received  a  commission  of  3  per 
cent.  Subsequently  the  plaintiffs  were  in- 
formed by  the  defendant  that  for  the  future 
they  would  pay  a  commission  of  only  2  per 
cent.,  and  assented  thereto.  The  statements 
thereafter  rendered  by  the  defendants  were 
made  upon  this  basis,  and  the  plaintiffs,  with- 
out objection  thereto,  accepted  payment  of 
the  amount  thus  shown.  The  basis  of  the 
rule  which  renders  such  transactions  between 
other  parties  the  equivalent  of  an  account 
stated  is  that  the  acceptance,  without  object- 
ing thereto  within  a  reasonable  time,  is  to 
be  regarded  as  an  implied  admission  that  it 
is  correct,  but,  like  all  admissions  upon  which 
no  action  has  been  had  by  the  other  party,  is 
subject  to  explanation,  and,  if  shown  to  have 
been  made  erroneously  or  under  a  mistake, 
is  not  binding  upon  the  party  making  It. 
The  application  of  the  rule  Itself  was  origi- 
nally limited  to  transactions  between  mer- 
chants, and  In  some  jurisdictions  Is  still  so 
limited  (Anding  v.  Levy,  57  Miss.  51),  and  was 
afterwards  extended  to  statements  made  to 
their  customers  by  all  dealers  in  merchandise. 
It  is  only  within  modern  days  that  it  has 
been  extended  to  persons  In  other  relations. 
In  Lockwood  v.  Thorne,  18  N.  Y.  285,  one  of 
the  leading  cases  In  this  country  on  this  sub- 
ject. It  was  said:  "An  account  stated  or  set- 
tled is  a  mere  admission  that  the  account  Is 
correct.  It  Is  not  an  estoppel.  'The  account 
is  still  open  to  impeachment  for  mistakes  or 
errors.  Its  effect  is  to  establish  prima  facie 
the  accuracy  of  the  Items  without  other  proof; 
and  the  iiarty  seeking  to  mipeach  It  is  bound 
to  show  affirmatively  the  mistake  or  error 
alleged.  The  force  of  the  admission,  and  the 
strength  of  the  evidence  which  will  be  nec- 


essary to  overcome  it,  will  depend  upon  the 
circumstances  of  the  case.  But  the  parties 
are  never  precluded  from  giving  evidence  to 
impeach  the  account,  tuiluss  the  case  is 
brought  within  the  principles  of  an  estoppel 
In  pais,  or  of  an  obligatory  agreement  be- 
tween the  parties,  as,  for  Instance,  where,  upon 
a  settlement,  mutual  compromises  are  made." 
And  In  Brown  v.  Kimmel,  67  Mo.  430,  It  was 
said:  "It  will  readily  be  perceived,  on  an 
examination  of  the  numerous  cases  reported 
on  this  subject,  that  they  have  been  decided 
on  the  peculiar  circumstances  attending  each 
case,  and  most  generally  In  proceedings  In 
equity.  In  no  case  has  such  Implied  admis- 
sion been  held  to  be  an  estoppel,  but  simply 
a  prima  facie  case,  throwiiig  the  burden  of 
contradiction  or  explanation  on  the  advil^e 
party."  See,  also,  Wiggins  v.  Burkham,  10 
Wall.  129;  Brewhig  Co.  v.  Friar,  99  Mich. 
190,  58  N.  W.  52;  Hutchinson  v.  Bank,  48 
Barb.  302.  ■  Being  only  evidence  from  which 
an  agreement  may  be  inferred,  it  can  be 
treated  as  the  equivalent  of  an  agreement 
only  when  the  transaction  Is  of  such  a  native 
as  to  authorize  such  inference;  and  since,  as 
evidence,  its  effect  is  always  varied  by  the 
circumstances  under  which  the  stat^nent  was 
given  and  received,  and  by  the  character  of 
the  transaction  to  which  It  refers,  as  well  as 
the  parties  between  whom  it  was  made,  it 
cannot  be  said,  as  matter  ot  law,  that  the 
mere  receipt  and  retention  by  the  plalntlflf 
of  the  statements  rendered  him  by  the  de- 
fendant bound  him  by  their  contents. 

The  evidence  before  the  Jury  concerning  the 
terms  of  the  original  hiring  of  the  plaintiff  was 
conflicting;    but,   if  the  Jury   were  satisfied 
from   this  evidence  that  the  defendant   had 
agreed  to  pay  the  plahitlff  the  wages  as  claim- 
ed by  him,  that  agreement  would  be  the  basis 
of  his  right  of  recovery,  and  he  would  not  be 
"bound"  by  any  subsequent  statements  of  the 
defendant  as  to  the  amount  in  which  It  claim- 
ed to  be  indebted  to  him  therefor  after  such 
wages  were  earned.    His  failure  to  make  ob- 
jection thereto  would  not  preclude  him  from 
explaining  the  circumstances  under  which  he 
received  the  statements,  and  leaving  to  tne  Jury 
to  determine  whether  they  were  such  as  to 
constitute  an  express  admission  of.  their  cor- 
rectness.    Of  course.  If  the  circumstances  con- 
nected with  the  receipt  of  the  statements  are 
su^h  as  to  create  an  estoppel  in  pais  In  behalf 
of  the  employer,  a  different  rule  would  pre- 
vail;  not  by  reason,  however,  of  the  Implied 
admission  of  the  correctness  of  the  statement, 
but- by  reason  of  the  fact  that  the  employer 
had  acted  thereon,  and  would  be  Injured  if  the 
admission  could  be  repudiated.     The  burden 
of  showing  this  fact,  however,  would  rest  upon 
the  employer,  and  must  be  established  affirma- 
tively, and  not  left  to  conjecture.     In  Janin  v. 
Bank,  92  Cal.  14,  27  Pac.  1100,  it  was  said  In 
reference  thereto:    "The  burden  of  proof    to 
show  that  the  bank  sustained  damage  or  in- 
jury by  the  negligence  [that  Is,  the  failure  to 
make  objection]  of  plaintiff  was  upon  the  de- 
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fendant,  and  this  it  was  required  to  show  by 
evidence  having  some  reasonable  tendency  to 
establish  such  fact."  There  is  nothing  in  the 
present  record  tending  to  show  that  the  de- 
fendant acted,  or  failed  to  act,  in  respect  to 
any  matter,  by  reason  of  the  omission  of  the 
pkiintiCf  to  object  to  the  correctness  of  the 
statements;  and  there  is  nothing  more  than 
conjecture  that.  If  he  had  objected  thereto,  the 
defendant  would  have  sought  to  terminate  the 
employment;  and  there  Is  certainly  no  founda- 
tion for  such  a  presumption. 

An  order  overruling  a  demurrer  to  a  com- 
plaint, on  the  ground  of  ambiguity,  does  not 
constitute  reversible  error,  if  after  such  order 
the  cause  Is  tried  upon  Its  merits,  and  It  does 
not  appear  that  the  defendant  was  prevented 
from  making  whatever  defense  he  had  to  the 
cause  of  action  shown  by  the  plaintiff's  evi- 
dence.    Code  Civ.  Proc.  |  473. 


(115  Cal.  388) 

liANGB  V.  SCHOETTLER.     (S.  F.  402.) 

(Supreme  Court  of  California.    Dec.  18,  1896.) 

Death  bt  WuoNOFyL  Act— Exemplakt  Damages 

—Evidence— Extent  or  Ixjikies- Attoksei 

AND  CuBNT— Authority  to  Bkino  Sdit. 

1.  Under  Code  Civ.  Proc.  $  377,  providing 
that,  in  actions  for  death  by  wrongful  act,  such 
damages  may  be  given  as,  under  the  circum- 
stances of  the  case,  moy  be  just,  exemplary 
damages  are  not  locoverablo. 

2.  In  actions  for  death  by  wrongful  act,  dec- 
larations of  deceased  in  regard  to  his  sufFerings 
are  admissible  to  show  the  extent  of  his  in- 
juries. 

3.  A  witness  may  be  asked  whether  he  did 
not  threaten  to  kill  one  of  the  parties  to  the  ac- 
tion, to  show  bias. 

4.  Error  In  excluding  such  question  is  not 
cured  by  subsequent  evidence  that  the  witness 
was  unfriendly. 

n.  In  an  action  for  death  by  wrongful  act, 
evidence  that  deceased  had  intended  to  sue  de- 
fendant Is  Inadmissible. 

6.  No  issue  on  the  question  whether  the  at- 
torney was  authorized  by  his  client  to  com- 
mence suit  can  be  taken  before  the  jury. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  John 
Hunt,  Judge. 

Action  by  Henry  Lange  against  Frederick 
Schoettler.  There  was  a  judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed. 

Carroll  Cook  and  P.  H.  Richardson,  for  ap- 
pellant. Oliver  Ellsworth  and  W.  F.  Wil- 
liamson, for  respondent. 

TEMPLE,  J.  This  action  was  brought  to 
recover  damages  for  the  death  of  plaintiff's 
son,  which  It  Is  charged  was  caused  by  the 
wrongful  act  of  the  defendant. 

The  first  point,  although  apparently  based 
upon  the  alleged  insufficiency  of  the  evi- 
dence. Is  that  the  juiy  was  erroneously  In- 
structed that  they  could  allow  exemplary 
damages  tf  the  act  causing  death  was  wan- 
ton, cruel,  and  malicious.  I  think  this  in- 
struction erroneous,  and  that  it  was  probably 
given  under  some  misapprehension  as  to  our 


statutes  upon  the  subject.  It  has  been  uni- 
formly ruled  that  the  action  provided  for  In 
section  37t!,  Code  Civ.  Proc.,  Is  a  new  action, 
and  not  the  action  which  the  deceased  might 
have  brought  for  the  wrong  bad  he  survived. 
Only  such  damages  can  be  recovered  as  the 
statute  authorizes,  and.  In  the  absence  of  an 
express  provision  authorizing  a  different  rule, 
the  only  damage  allowed  is  the  probable  val- 
ue of  the  life  to  those  in  whose  behalf  the 
action  Is  brought.  Of  course,  this  cannot  in- 
clude any  grievance  personal  to  the  deceased, 
or  any  damage  allowed  In  the  Interest  of  the 
people  as  punishment.  The  relatives,  or  the 
representative  In  their  behalf,  can  recover  the 
value  of  that  which  they  have  lost  through 
the  wrongful  act  of  the  defendant,  and  noth- 
ing more.  It  is  true,  In  the  case  of  a  mother 
or  a  wife  the  jury  have  been  allowed  to  con- 
sider the  fact  that  they  were  deprived  of  the 
comfort,  society,  and  protection  of  a  son  or 
husband,  but  It  has  been  always  held  that 
this  was  In  strict  accordance  with  the  rule  that 
only  the  pecuniary  value  of  the  life  to  the  re- 
lations could  be  recovered.  The  probable 
comfort,  society,  and  protection  of  the  deceas- 
ed had  some  pecuniary  value.  The  rule  for 
computing  damages  In  section  377  is  express- 
ly made  applicable,  and  no  doubt  It  was  thus 
left  In  the  judgment  of  the  jury  because  all 
the  elements  upon  which  the  estimate  of  pe- 
cuniary loss  was  to  be  based  were  problemat- 
ical. The  comfort,  society,  and  protection,  as 
well  as  the  support  which  Is  to  be  estimated, 
is  only  something  which  might  have  been. 
The  ago,  character,  disposition,  and  health  of 
the  deceased  were  all  to  be  taken  Into  con- 
sideration. Everything  Is  uncertain  and  In- 
definite. Therefore,  It  is  left  to  the  jury  to 
say  what  they  deem  just;  and  if  they  have 
not  made  their  estimate  upon  a  wrong  basis, 
and  have  not  acted  under  the  Influence  of 
passion  or  prejudice,  their  judgment  Is  final. 
The  statute  of  1802  (St.  1862,  p.  447)  express- 
ly allowed  the  jury  to  given  exemplary  dam- 
ages, and  this  provision  was  carried  Into  the 
first  edition  of  the  Codes.  It  authorized  such 
damages,  pecuniary  and  exemplary,  as  the 
jury  should  deem  just.  In  1874,  section  377 
was  amended  by  striking  out  the  words  "pe- 
cuniary and  exemplary."  The  purpose  of  this 
amendment  must  have  been  to  take  away 
the  right  to  exemplary  damages,  and  to  make 
the  rule  accord  with  the  general  rule  else- 
where. 

The  decisions  upon  this  matter  are  cited 
and  discussed  In  Munro  v.  Reclamation  0>., 
84  Cal.  515,  24  Pac.  303.  In  that  case,  while 
holding  that.  In  the  case  of  a  wife  or  mother 
suing  under  the  statute,  the  jury  may  take 
Into  consideration  the  loss  of  "the  comfort, 
society,  and  protection  of  the  deceased,"  yet 
the  remark  of  Mr.  Justice  Wills,  that  "the 
subject-matter  of  the  statute  Is  compensa- 
tion for  Injury  by  reason  of  the  deceased  not 
being  alive,"  is  quoted  with  approval,  and  it 
Is  declared  that  the  recovery  can  only  be  for 
the  pecuniary  Injury  to  the  relatives.    In  the 
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same  case  an  Instruction  was  given  tliat  ttie 
Jury  must  not  allow  exemplary  damages,  but 
could  consider  the  sorrow,  grief,  etc.,  of  the 
mother.  The  instruction  was  held  erroneous 
solely  because  it  allowed  damages  for  the 
grief  occasioned  by  the  death,  and  because 
such  injury  is  not  a  pecuniary  loss.  Thia 
case  seems  directly  In  point,  To  the  same 
effect  is  Morgan  v.  Southern  Pac.  Co.,  95  Cal. 
510,  30  Pac.  603.  In  that  case  it  was  held 
that  the  damages  were  so  excessive  that  the 
verdict  must  have  been  the  effect  of  passion 
and  prejudice,  and  that  the  court  erred  in 
instructing  the  Jury  that  "the  jury  is  not  lim- 
ited to  the  actual  pecuniary  Injury  sustained 
by  her  by  reason  of  the  death  of  her  child." 
It  is  again  held  that,  under  our  statute,  the 
damages  are  limited  to  the  probable  value  of 
the  life  of  the  deceased  to  the  relatives.  The 
same  matter  was  again  under  consideration 
in  Pepper  v.  Southern  Pac.  Co.,  105  Cal.  389, 
38  Pac.  974.  In  that  case  it  was  again  held 
that  the  Jury  were  confined  to  the  probable 
pecuniary  value  of  the  life  of  the  deceased  to 
the  relatives.  No  case  has  been  cited,  under 
a  statute  such  as  ours,  in  which  exemplary 
dam.iges  have  ever  been  claimed.  The  near- 
est to  it  are  those  cases  in  which  it  has  been 
contended  that  a  recovery  could  be  had  for 
'the  pain  and  suftering  caused  the  deceased. 
The  ruling  has  uniformly  been  against  such 
a  claim.  The  grievance  to  be  redressed  is 
that  of  the  relatives,  not  of  the  deceased. 

Several  rulings  made  during  the  trial  are 
complained  of.  They  are  generally  unim- 
portant, and,  if  erroneous,  are  not  likely  to 
be  repeated  on  a  new  trial.  A  few  may  be 
briefly  noticed. 

•The  statements  made  by  the  deceased  In 
regard  to  his  sufferings  were  properly  ad- 
mitted. They  Indicated  his  bodily  condition, 
and  were  part  of  the  symptoms  by  which  his 
case  was  to  be  Judged,  and  by  which  it  was 
ascertained  to  what  extent  he  was  injured. 
His  declarations  are  taken  because  although 
they  may  be  feigned,  still  it  is  the  best  we 
can  do.  Whether  feigned  or  not  must  be  left 
to  the  Jury. 

I  think  the  question  asked  of  the  witness 
H.  Lange,  on  cross-examination,  as  to  wheth- 
er he  had  not  threatened  to  kill  the  defend- 
ant, should  have  been  allowed.  The  injury 
caused  by  the  ruling  was  not  cured  by  the 
proof  elsewhere  that  the  witness  was  un- 
friendly. The  degree  of  hostility  was  impor- 
tant. 

I  also  think  it  was  error  to  allow  plaintiff 
to  prove  that  the  deceased  intended  to  sue 
the  defendant  It  was  Immaterial,  but  might 
prejudice  the  defendant  by  showing  that  the 
deceased  believed  that  be  bad  a  just  cause 
of  action,  against  the  defendant  for  the  as- 
sault. 

If  a  suit  has  been  brought  by  an  attorney 
without  authority  from  his  client,  there  Is  a 
mode  in  which  the  defendant  can  take  ad- 
vantage of  the  fact,  and  have  the  cause  dis- 
missed.  The  presumption  is  that  the  suit  was 


authorized,  and  no  Issue  can  be  made  upon 
that  point  before  a  jury. 
The  Judgment  and  order  are  reversed. 


We    concur: 
SHAW,  J. 


McFARLAND,     J.;     HBN- 


(S  Colo.  App.  420) 

DENVER   CHAMBER  OP   COMMERCB 

AND  BOARD  OP  TRADE  v. 

GREBN.i 

(Court  of  Appeals  of  Colorado.    Oct  12,  189&) 

Corporations  —  Denver  Cbambgr  of  CoMMEsoa 

— Right  to  Collect  Dues  from  Member 

— Termination  of  MbKSSRSBip. 

1.  A  person,  on  becoming  a  member  of  a 
chamber  of  commerce  and  Ijoard  of  trade  cor- 
poration, sii^ned  au  agreement  to  abide  by  the 
by-laws,  rules,  and  regulations  of  the  associa- 
tion, and  to  pay  the  fees  and  dues  required 
thereby.  The  by-laws  required  the  payment 
of  annual  dues,  and  provided  that,  on  a  fail- 
ure to  pay  for  an  entire  year,  the  member 
should  be  deemed  to  have  relinquished  his 
membership,  and  that  he  might  be  excluded 
from  the  rooms  of  the  association,  and  his  cer- 
tificate of  membership  should  be  sold  at  auc- 
tion; the  proceeds,  after  deducting  nrroarages, 
to  be  paid  to  him.  They  furtlier  piovided  that 
his  certificate  should  be  transferable  on  the 
books  of  the  association  to  any  approved  appli- 
cant, either  by  the  member  or  bis  representa- 
tives after  his  death,  on  payment  of  dues  to 
time  of  transfer.  Held  that,  in  the  absence  of 
statutory  provision,  the  remedy  of  the  corpo- 
ration for  nonpayment  of  dues  by  a  member 
was  not  confined  to  a  forfeiture  and  sale  of 
his  certificate  of  membership,  but  that  it  might 
sue  on  his  agreement,  and  collect  dues  so  long 
as  bis  membership  continued. 

2.  The  membership  of  the  holder  of  a  certifi- 
cate under  such  by-laws  will  not  terminate, 
ipso  facto,  on  hia  becoming  in  arrears  for  dues 
for  one  year;  but  so  long  as  no  steps  are  tak- 
en by  him  to  withdraw,  nor  by  the  association 
for  bis  exclusion  and  the  sale  of  his  certificate, 
his  membership  continues,  and  he  is  liable  for 
dues." 

Error  to  district  court,  Arapahoe  county. 

Action  by  the  Denver  Chamber  of  Commerce 
and  Board  of  Trade  against  Hubert  R.  Green. 
Judgment  for  plaintiff  for  a  part  of  its  demand, 
and  it  brings  error.    Modified. 

A  corporation,  the  Denver  Chamber  of  Com- 
merce and  Board  of  Trade,  was  organized  un- 
der the  act  providing  for  the  creation  of  «»- 
poratlcns  for  piuTPoscs  other  than  those  of  pe- 
cuniary profit  and  advantage.  Subsequently, 
the  defendant  in  error,  Hubert  R  Green,  be- 
came a  memlier,  on  complete  compliance  with 
ail  the  prerequisites  to  membership.  Thereaft- 
er a  disagreement  arose  between  the  Chamber 
of  Commerce  and  Its  member  respecting  those 
relations,  and  over  the  annual  dues  which  Oreea 
was  botmd  to  pay  by  the  terms  of  his  member^ 
ship,  and  his  failure  in  this  respect  for  a  defi- 
nite period.  The  dispute  led  them  to  make  an 
agreed  statement  of  facts,  and  submit  their  con- 
troversy to  the  court,  which  simply  concen<M 
two  propositions:  First,  the  amount  for  whicb 
Green  was  liable;    and,  second,  whether  tb» 

1  Rehearing  denied  December  14,  1888. 
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corporation  could  enforce  the  collection  of  the 
sum  alleged  to  be  due.  The  an;ount  claimed 
was  $42.  The  Cliamber  of  Commerce  had 
Judgment  for  |12,  the  court  holding  as  to  the 
balance  that  there  was  no  liability;  and  It 
prosecutes  error  to  reverse  that  judgment.  A 
few  only  of  the  different  conditions  and  limita- 
tions expressed  in  the  constitution,  articles, 
and  by-laws,  to  which  Green  became  subject, 
and  to  which  he  was  confessedly  bound,  need 
be  stated.  Some  of  them  will  be  quoted,  and 
others  will  be  stated  generally.  According  to 
the  articles  of  incorporation,  any  person  posses- 
sing certain  quall&cations,  and  talking  certain 
steps,  and  on  approval  by  the  proper  members 
of  the  governing  body,  and  the  payment  of  the 
Initiation  fee  and  the  annual  dues,  might  be- 
come a  member.  The  member  is  required  to 
sign  an  agreement  to  abide  by  the  by-laws  and 
regulations  of  the  association.  This  agree- 
ment was  as  follows:  "The,  undersigned,  de- 
sirous of  becoming  a  memt)er  of  the  Denver 
Chamber  of  Commerce  and  Board  of  Trade, 
hereby  agrees,  If  elected,  to  abide  by  the  by- 
laws, rules,  and  regulations  of  said  organiza- 
tion, and  to  pay  the  Initiation  fees  and  all  dues 
required  by  the  same.  [Signed]  Huliert  R. 
Greea"  A  certificate  of  membership  was  then 
issued  to  blm,  which  became,  in  a  general  way, 
his  personal  property.  It  is  assignable  only 
by  the  consent  of  the  corporation,  and  on  pay- 
ment of  the  accumulated  unpaid  dues  and  a 
transfer  fee.  To  accomplish  the  transfer,  the 
transferee  must  Ise  approved  by  the  governing 
body.  On  the  decease  of  the  member,  the  cer- 
tificate can  liliewise  be  transferred.  The  an- 
nual assessments  were  $12.  In  case  the  mem- 
ber failed  to  pay  his  dues  within  a  fixed  time, 
he  could  be  excluded  from  the  rooms  of  the 
association,  and  "any  member  falling  •  to  pay 
the  assessment  during  the  entire  year  for  which 
the  same  shall  have  been  levied  shall  be  deem- 
ed to  have  relinquished  his  membership,  and  the 
certificate  thus  relinquished  shall,  after  public 
notice  of  the  same  shall  have  been  given,  be 
offered  for  sale  at  auction,  and  sold,  subject  to 
an  aM>roval  of  the  application  of  the  person 
buying,  the  proceeds  of  such  sale  to  be  applied 
first  to  the  payment  of  all  accumulated  dues 
against  such  certificate,  and  the  balance  to  be 
paid  to  the'  owner  of  such  certificate."  Ac- 
cording to  the  agreement,  Green  paid  his  dues 
for  1886,  1887,  1888,  18S9,  and  1800.  He  fail- 
ed to  pay  the  dues  assessed  for  the  years  1891, 
1892,  and  1893,  and  the  first  half  of  1894.  Aft- 
er citing  these  with  other  facts,  which  need  not 
be  referred  to,  the  statement  continues  that 
the  defendant  had  never  tendered  his  resigna- 
tion, nor  been  excluded  from  the  rooms  of  the 
corporation;  nor  had  any  steps  been  taken  by 
the  corporation,  or  any  of  Its  officers  or  direct- 
ors, or  by  Green,  looking  to  his  expulsion,  sus- 
pension, or  any  severance  of  his  relations.  It 
Is  likewise  admitted  that  Green  never  attempt- 
ed to  relinquish  his  membership,  although  it  is 
conceded  that  since  1801  he  never  attempted  to 
exercise  any  of  the  riglits  or  privileges  of  mem- 
bership. 


Teaman    &    Gove,    for    plaintiff    In   error. 
James  H.  Brown,  for  defendant  in  error. 

BISSELL,  J.  (after  stathig  the  facts).  The 
right  of  the  corporation  to  enforce  the  pay- 
ment of  dues  by  an  action  at  law  is  somewhat 
seriously  contested  by  the  defendant  In  error, 
although  we  are  cited  to  no  case  which  direct- 
ly denies  It.  The  authorities  generally  concur 
In  holding  that  the  corporation  has  two  reme- 
dies, of  either  of  which  It  may  avail  Itself  for 
the  purposes  of  compelling  payment.  The 
common-law  remedy  remains,  unless  there  Is 
a  statutory  limitation.  The  doctrine  has  beeu 
referred  to  In  many  cases  where  this  was  not 
the  sole  question,  and  decided  In  others, 
where  the  direct  question  was  presented. 
Association  v.  Benshimol,  130  Mass.  32ri; 
Freedman  v.  ChamberUihi,  70  Hun,  193,  24  N. 
Y.  Supp.  388;  Ix)dge  v.  Hubbell,  2  Strob.  437; 
Railroad  v.  Johnson,  30  N.  H.  390;  Cook, 
Stocks  &  S.  S  124.'  Many  others  might  be 
cited,  but  these  are  sufficiently  illustrative  of 
the  general  proposition.  The  only  matters 
which  the  cases  discuss  are  the  provisions  of 
the  constitution  and  by-laws  of  the  coriwra- 
tton  and  the  statutes  of  the  state,  to  ascertain 
whether  In  either  the  one  or  the  other  there  Is 
a  limitation  on  the  right,  or  whether  It  was 
the  evident  intention  of  the  corporation  to  re- 
strict Itself  to  the  remedy  afforded  by  the  sale 
of  the  certificate-,  and  the  application  of  the 
proceeds  to  the  payment  of  the  claim.  There 
is  no  such  limitation  In  the  statutes  of  this 
state,  nor  Is  there  any  provision  In  the  articles 
of  incorporation,  the  by-laws,  rules,  and  regu- 
lations of  this  corporation,  which  compel  such 
a  construction.  The  title  to  the  certificate 
vested  In  the  member,  and  while  the  corpora- 
tion might  proceed  to  expel  him,  and  enforce 
the  payment  of  the  unliquidated  assessments 
by  the  sale  of  the  certificate,  yet  It  was  mani- 
festly not  within  the  contemplation  of  either 
of  the  parties  that  this  should  be  the  sole  and 
only  remedy.  There  Is  reserved  to  the  mem- 
ber the  right  to  sell  and  transfer  the  certifi- 
cate on  the  consent  of  the  governing  body, 
and  the  member's  title  to  whatever  might  re- 
main after  the  sale  and  the  liquidation  of  the 
assessments  was  regarded  as  his  personal 
property.  The  same  rights  were  conceded  to 
the  estate  of  the  decedent,  and  all  the  provi- 
sions respecting  it  rebut  any  inference  that 
the  Chamber  of  Commerce  Intended  to  look 
to  the  certificate  alone  for  the  collection  of  Its 
unpaid  a&sessments.  A  more  unanswerable 
reason  in  support  of  the  remedy  Is  found  In 
the  specific  agreement  entered  into  by  Green 
to  pay  aU  dues  which  might  be  assessed 
against  him.  It  was  founded  on  a  sufficient 
consideration,  and  would,  undoubtedly,  sup- 
port an  action  on  proof  of  the  levy  and  a  fail- 
ure to  pay  so  long  as  his  membership  con- 
tinued. We  must  therefore  conclude  It  had 
the  right  to  proceed  In  either  one  of  two  ways 
to  enforce  the  obligation  which  the  member 
bad  assumed. 

The  remaining  question  is  almost  equally 
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free  from  difficulty,  and  we  have  been  re- 
ferred to  no  case  directly  in  point  which  ad- 
Judges  the  membership  forfeited  by  the  fail- 
ure to  pay  the  assessments.  In  most  of  the 
cases  cited,  the  member  was  Insisting  upon 
certain  rights,  which  were  contested  by  the 
association.  They  did  not  spring  from  an  at- 
tempt on  the  part  of  the  association  to  enforce 
the  member's  obligation.  This,  however, 
makes  very  Httle  difference  In  the  general 
rule  applied  in  such  cases,  or  in  the  principle 
which  underlies  them  all,  and  must  control 
this  decision.  The  only  Inquiry  is  whether, 
according  to  the  terms  of  the  incorporation, 
or  the  language  of  the  rules,  by-laws,  and 
regulations  governing  It,  the  inference  may 
be  legitimately  Indulged  that  the  parties  In- 
tended that  membership  should  cease  In  the 
event  of  a  failure  to  pay  the  levied  assess- 
ment. As  the  cases  generally  put  it,  the  ques- 
tion Is,  must  it  necessarily  be  concluded  it 
was  the  purpose  that  the  membership  should 
ipso  facto  terminate  on  such  failure?  No 
principle  is  better  settled,  or  of  more  uni- 
versal application,  than  that  all  regulations 
of  a  quasi  penal  character,  which  effect  a  for- 
feiture, must  be  stricUy  construed.  It  is  nev- 
er assumed  that  the  forfeiture  will  follow  im- 
less  the  result  is  compelled  by  the  language, 
evident  purport,  and  necessary  construction 
of  the  terms  relied  on.  No  such  construction 
is  necessarily  derivable  from'  the  terms  of  this 
agreement.  By  the  by-laws,  the  member  was 
permitted  to  sell  the  certificate  to  a  person, 
agreeable  to  the  governing  body;  and  the  pro- 
ceeds would  belong  t6  him  subject  to  any  de- 
duction for  the  sums  which  he  might  owe. 
It  cannot  therefore  be  concluded  that  the 
membership  should  be  talcen  to  be  absolutely 
terminated  by  reason  of  the  failure  to  pay.  If 
this  were  true,  the  right  to  dispose  of  the  cer- 
tificate would  no  longer  Inure  to  the  member, 
but  would  be.  reserved  al)solutely  to  the  asso- 
ciation, which  would  control  the  sale,  handle 
the  proceeds,  and  either  appropriate  them  in 
their  entirety,  or  turn  over  to  the  member 
what  might  remain  after  the  settlement  of  his 
debts.  The  nonpayment  of  dues  at  the  time 
they  might  accrue  was  evidently  within  the 
contemplation  of  the  association,  and  while  it 
Xttovlded  the  member  should  be  excluded 
from  enjoying  its  privileges,'  and  should  .be 
deemed  to  relinquish  his  rights,  this  can  only 
be  taken  as  a  regulation  having  for  its  object 
the  retention  by  the  association  of  the  right  to 
control  its  membership  as  against  nonpaying 
associates.  This  view  is  strongly  supported 
by  the  general  rule  laid  down  in  all  the  cases. 
There  is  no  way  by  which  membership  in  a 
body  can  be  terminated,  unless  it  be  other- 
wise directly  provided  by  the  organic  law,  or 
some  rules  made  in  conformity  to  it,  save  by 
direct  action  on  the  part  of  the  association 
Itself,  by  way  of  expulsion  or  suspension,  or 
on  the  i)art  of  the  member  by  resignation.  If 
the  association  desired  to  terminate  the  mem- 
bership, it  could  not,  under  the  general  princi- 
ples governing  such  bodies,  do  this  without 


giving  notice  and  a  right  to  be  heard.  Sucl» 
Is  universally  held  to  be  the  rule  applicable  to 
similar  bodies.  McDonald  v.  Ross-Lewhi,  25) 
Hun,  87;  Society  v.  Weatherly,  75  Ala.  248; 
Scheufler  v.  Grand  Lodge,  45  Minn.  256.  47 
N.  W.  799;  People  v.  Fire  Department  of  De- 
troit, 31  Mich.  458;  Sibley  v.  Carteret  Qub, 
40  N.  J.  Law,  295;  Com.  v.  Pennsylvania 
Beneficial  Institution,  2  Serg.  &  R.  140;  Dili- 
gent Fu*  Co.  V.  Com.,  75  Pa.  St.  291;  Su- 
preme Lodge  V.  Kalinskl,  6  C.  C.  A.  373,  57 
Fed.  »18;  State  v.  Trustees  of  Vlncames 
University.  5  Ind.  77. 

Manifestly,  Mr.  Green  had  the  right  to  re- 
tahi  his  membership,  to  insist  upon  his  rights 
as  a  member,  and  at  any  time  prior  to  the 
severance  of  those  relations,  either  by  hhnself 
or  by  the  association,  tender  bis  unpaid  dues, 
and  continue  his  relations  to  the  body.  This 
is  stated  with  regard  to  the  particular  provi- 
sions of  the  constitution  and  by-laws  of  this 
organization.  It  might  not  be  true  In  all  cases, 
but  It  seems  to  be  true  in  this.  When  this 
proposition  Is  conceded,  there  is  no  escape 
from  the  conclusion  that  the  association  had 
the  right  to  regard  him  as  a  member,  to  waive 
their  right  to  expel  him,  and  to  Insist  on  his 
paying  the  assessments  which  had  been  legiti- 
mately levied  against  him.  It  was,  doubtless, 
the  privilege  of  the  member  to  sever  his  rela- 
tionship, tender  his  resignation,  and  escape 
any  further  liability.  That  he  failed  to  do 
this  was  his  own  neglect,  and  he  cannot  now 
complain  because  he  Is  required  to  liquidate 
the  assessments  which  have -been  legitimately 
and  regularly  laid  against  him. 

This  discussion  disposes  of  the  only  prop- 
ositions needful  to  be  considered  for  the  de- 
termination of  the  issue.  We  are  cited  to 
many  Authorities  by  the  defendant  in  error 
which  are  supposed  to  throw  more  or  less 
light  on  the  questions  under  discussion;  but, 
since  they  concern  other  matters  and  other 
controversies,  the  rules  which  they  announce 
cannot  l)e  permitted  to  control  our  conclusions 
In  respect  to  this  matter.  The  conclusion  of 
the  district,  court  was  right  to  the  extent  to 
which  it  went,  when  it  entered  judgment 
against  Mr.  Green  for  $12.  The  error  con- 
sisted in  a  failure  to  assess  the  whole  sum 
claimed.  The  judgment  should  have  been 
for  $42,  instead  of  $12;  and  the  proper  judg- 
ment will  be  entered  In  this  court  agamst  Mr. 
Green  for  that  sum.  The  judgment  of  the 
district  court  is  therefore  affirmed  and  modi- 
fied as  indicated.    Affirmed. 


(14  Utali,  334> 

BENSON  V.  ANDERSON  et  al. 

(Supreme  Court  of  Utah.    Dec.  14,  1896.) 

Decree— When  Opesed— Change  op  Vexue. 

1.  A  final  decree  upon  the  hearing  of  a  cause 

on  its  merits  cannot  be  amended  or  set  aside  »a 

a  motion  made  after  the  term  has  ended,   and 

after  the  time  has  expired  within  which  a  motion 

for  a  new  trial  as  fixed  by  the  statute  has  passed. 

After  that,  such  a  decree  can  only   be  opened 

upon  a  bill  of  review,  or  upon  an  original  coni- 
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plaint  for  fraud.    But  this  rule  does  not  apply 
to  avoid  decrees  or  clerical  errors. 

2.  A  decree  entered  after  a  trial  on  the  merits 
of  the  case  cauuot  be  oijcned,  set  aside,  or 
changed  upon  a  motion  entered  after  the  term, 
and  after  the  time  fixed  by  the  statute  for  the 
entry  of  such  motion.  An  order  made  upon 
sach  a  motion  is  void,  and  this  rule  also  ap- 
plies to  that  part  of  the  decree  relating  to  costs. 

3.  A  refusal  of  the  eonrt  to  change  the  venue, 
upon  a  motion  to  set  aside  a  void  order,  made  aft- 
er final  decree  in  a  case,  is  not  reversible  error. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Weber  county; 
H.  H.  Kolapp,  Judge. 

Action  by  Sophia  V.  Benson  against  Nich- 
olas Anderson  and  Nepbl  P.  Anderson.  Judg- 
ment for  plaintiff,  and  defendants  appeal 
from  an  order  denying  a  motion  for  change 
of  venue  and  vacating  an  order.     Affirmed. 

RIcy  H.  Jones,  for  appellants.  Maloney  & 
Perkins,  for  respondent. 

ZANE,  G.  J.  This  is  an  appeal  from  an  or- 
der of  the  district  court  of  Weber  county,  de- 
nying a  motion  of  defendant  Nephi  P.  An- 
derson to  transfer  the  cause  to  the  district 
court  of  Boxelder  county,  and  vacating  an 
order  of  the  district  court  of  the  late  territory 
of  Utah  sitting  In  the  first-named  county.  It 
appears  from  the  record  that  the  district  court 
of  the  territory,  on  December  15,  1894,  heard 
the  cause,  and  entered  a  final  decree  deter- 
mining the  rights  of  the  parties  to  the  land 
In  litigation,  and  taxing  the  costs  of  the  case 
against  the  defendants;  that  Nephi  P.  An- 
derson, on  the  8th  day  of  July,  1895,  entered 
a  motion  to  strike  out  of  the  decree  that  part 
taxing  the  costs,  and  adjudging  them  against 
the  defendants;  and  that  on  the  9th  day  of 
December,  1895,  another  judge  sitting  in  the 
same  court  granted  the  motion.  It  further 
appears  from  the  record  that  the  plaintiff,  on 
the  21st  day  of  January,  1896,  filed  a  motion 
to  vacate  the  last-mentioned  order,  and  that 
another  judge,  sitting  in  the  district  court  of 
the  state  In  the  same  county,  granted  the 
last-mentioned  motion.  This  is  the  order  ap- 
IHsaled  from. 

The  term  of  the  court  at  which  the  final 
decree  adjudging  the  costs  against  the  defend- 
Jints  was  made  had  expired  months  before 
the  motion  to  strike  out  was  made.  In  fact, 
another  term  intervened.  It  was  not  a  void 
decree, — merely  a  decree  In  form,— nor  was 
It  a  decree  pro  confesso,  or  by  default  There- 
fore the  defendant  should  have  entered  bis 
motion  during  the  term  at  which  the  decree 
was  made,  or,  if  he  desired  a  rehearing  or 
new  trial,  he  should  have  given  notice  and 
filed  his  motion  for  a  new  trial  within  such 
time  as  the  statute  allowed.  That  time  hav- 
ing passed,  the  decree  could  be  opened  only 
by  bill  of  review,  or  by  an  original  complaint 
for  fraud.  "Buf  neither  a  final  judgment 
nor  a  final  decree,  pronounced  upon  a  bearing 
on  the  merits,  can  be  set  aside  after  the  term, 
upon  motion,  for  any  error  into  which  the 
coiut  may  have  fallen.  The  law  does  not 
permit  any  judicial  tribunal  to  exercise  any 


revisory  power  over  ?ts  own  adjudications 
after  they  have,  In  contemplation  of  the  law, 
passed  out  of  the  breast  of  the  judge."  1 
Freem.  Judgm.  §  101.  The  same  rule  applies 
to  the  Imposition  of  costs  embodied  in  a  final 
decree.  "The  discretion  of  the  chancellor 
in  the  imposition  of  costs  Is  exercised  and  ex- 
hausted when  a  decree  for  the  payment  of 
costs  is  embodied  In  a  final  decree  settling 
the  equities  of  the  case  and  defining  and  de- 
claring the  rights  of  the  parties.  In  the  ex« 
ecution  of  the  decree,  and  as  to  matters  sub- 
sequently arising,  a  further  consideration  of 
the  cause  may  be,  and  Is  usually,  necessary 
In  the  court  of  chancery;  but  upon  such  con- 
sideration, the  term  of  the  court  at  which 
the  decree  was  passed  and  entered  having  ex- 
pired. It  is  not  within  the  competency  of  the 
court,  upon  mere  motion,  to  vary  or  Impngn 
In  any  material  respect  the  original  decree. 
Clerical  errors  or  omissions  may  be  corrected, 
but  the  sentence  of  the  court,  that  which  has 
been  deliberately  ordered  and  adjudged,  can- 
not be  varied.  And  that  Is  as  true  in  refer- 
ence to  the  decree  for  costs  as  to  any  other 
part  of  the  decree,  though  as  to  their  imposi- 
tion the  court  had  originally  a  discretion. 
The  discretion  has  been  exercised,  and  can- 
not be  recalled  without  rendering  It  uncertain 
when  there  will  be  a  final  sentence  disposhig 
of  them."  Beach,  Mod.  Eq.  Prac.  S  1029. 
We  are  of  the  opinion  that  the  order  striking 
out  that  part  of  the  final  decree  adjudging 
the  costs  against  the  defendants  was  without 
authority  of  law,  and  therefore  void. 

The  defendant  Nephi  P.  Anderson  Insists 
that  the  order  appealed  from  is  void;  that, 
under  the  state  constitution,  the  district  covu:t 
of  Weber  county  was  not  authorized  to  make 
It;  that  the  case  should  have  been  transferred 
to  the  district  court  of  Boxelder  county.  Be- 
fore statehood  all  causes  of  action  arising  in 
the  latter  county  were  tried  In  Weber  county. 
It  is  conceded  that  the  cause  was  properly 
brought  in  the  district  court  of  Weber  county, 
and  prosecuted  therein  during  the  existence  Of 
the  territory,  but  it  is  claimed  the  district 
court  of  the  state  sitting  in  that  county  had 
no  jurtsdiction  to  make  the  order.  The  First 
district  embraced  Weber,  Boxelder,  and  other 
counties  before  statehood,  and  the  place  of 
holding  court  in  the  district  for  many  years 
was  in  Weber  county,  and  the  records  of  the 
district  court,  under  the  territory,  remained 
In  the  office  of  the  clerk  of  that  court,  after 
the  inauguration  of  the  state  government,  ex- 
cept such  as  were  transferred  under  section 
7  of  article  24  of  the  state  constitution,  to 
the  district  courts  of  the  respective  counties 
in  whfch  the  causes  of  action  arose.  So  much 
of  that  section  as  it  Is  necessary  to  consider, 
with  respect  to  this  case,  is  as  follows:  "All 
actions,  cases,  proceedings,  and  matters  pend- 
ing in  tl»e  supreme  court  and  district  courts 
of  the  territory  of  Utah  at  the  time  the  state 
shall  be  admitted  into  the  Union,  and  All 
files,  records,  and  Indictments  relating  thereto, 
except  aa  otherwise  provided  herein,  shall  be 
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appropriately  transferred  to  the  supreme  and 
district  courts  of  tlje  state,  respectively;  and 
thereafter  all  such  actions,  matters,  and  cases 
shall  be  proceede<l  with  In  the  proper  state 
courts."  This  provision  contemplated  the 
transfer  of  cases,  proceedings,  and  matters 
pending,— not  cases  closed.  Such  record  re- 
.mained  in  the  counties  in  vrhich  they  had  been, 
made  up.  The  final  decree,  and  the  order 
striking  out  a  portion  of  it,  were  rendered  by 
the  territorial  court,  and,  under  the  state,  the 
record  thereof  remained  in  the  office  of  the 
cleric  of  the  district  court  in  Weber  county. 
The  order  complained  of  declared  an  order 
void  foimd  on  the  records  in  the  office  of  the 
cleric  of  the  district  court  of  Weber  county. 

Defendant  also  urges  that  the  order  appeal- 
ed from  was  erroneous  because  notice  that  it 
would  be  made  was  not  given  until  after  the 
expiration  of  the  term  at  which  the  order  to 
be  rescinded  was  made.  Some  orders  may  be 
made  after  the  end  of  the  term  at  which  a 
final  decree  was  made  upon  a  hearing,  and 
without  a  motion  for  a  rehearing  or  new  trial 
within  the  time  specified  in  the  statute,  among 
which  are  void  judgments,  decrees,  and  or- 
ders; and  orders  making  the  record  speak 
the  truth,  correcting  clerical  errors,  and  some 
others  of  like  character,  may  be  so  made. 
Freem.  Judgm.  $  9S;  2  Beach,  Mod.  Bq.  Prac. 
{  851;  City  of  Ohiey  v.  Harvey,  50  111.  453. 

The  order  appealed  from  is  affirmed,  with 
costs. 

BARTCH,  J.,  and  STREET,  District  Judge, 
concur. 


(14  utab,  246) 

SILVA  V.  PICKARD  et  al. 

(Supreme  Court  of  Utah.     Oct  27,  1896.) 

Res  Adjddicaia— Decisions  of  the  Tbkritoriai. 

SlPKBMB   COUKT. 

1.  This  was  a  partnership  settlement,  tried  be- 
fore a  referee,  and  taken  to  the  supreme  court  of 
the  late  territory,  where  the  quesstion  of  the  ex- 
clusion of  certain  testimony,  and  the  sufficiency 
of  the  evidence,  were  passed  upon.  On  a  second 
trial  the  referee  adhered  to  the  decision  of  the 
territorial  supreme  court,  which  on  this  appeal 
the  appellant  contends  is  not  binding,  because 
that  court  was  not  a  court  of  last  resort,  inns- 
much  as  the  case  might  have  been  taken  to  the 
supreme  court  of  the  United  States,  the  amount 
involved  being  over  |5,000.  Held,  that  a  decision 
of  the  supreme  court  of  the  territory  of  Utah  is 
res  adjudicatn.  and  that  the  principles  and  ques- 
tions there  adjudicated  on  qn  ap|)eal  are  binding, 
and  will  not  be  reviewed  as  between  the  same  par- 
ties and  their  privies  on  a  subsequent  appeal  in 
the  same  case.  The  law  so  declared  controls  all 
further  proceedings  in  the  cause  until  the  termina- 
tion. 

2.  Held,  also,  that  a  finding  of  fact  made  upon 
conflicting  evideuce  will  not  be  disturbed  if  there 
is  evidence  to  sustain  it. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Salt  Lake  coun- 
ty;  S.  A.  Merrltt,  Judge. 

Action  by  V.  M.  C.  Sllva  agalnsf  W.  L. 
Plckard  and  H.  0)hn  &  Co.  for  a  partner- 
ship accounting.  From  the  judgment,  Sllva 
and  Plckard  appeal.     Affirmed. 


Sutherland  &  Murphy  and  Andrew  Howat, 
for  appellants.  Marshall  &  Royle  and  Dick- 
son, Ellis  &  Ellis,  for  respondents. 

RITCHIE,  District  Judge.  This  suit  is  for 
a  settlement  of  partnership  accounts.  In 
1883,  the  plaintiff,  as  one  partner,  the  defend- 
ant W.  L.  Plckard,  as  another,  and  the  de- 
fendant H.  Cohn  &  Co.,  as  a  third  partner, 
constituted  for  a  year  the  Territorial  Wool  As- 
sociation. There  was  a  renewal  of  that  part- 
nership afterwards,  until  and  Including  1887. 
The  concern  was  so  organized  and  continued 
for  the  business  of  buying  wool  In  Utah,  and 
selling  it  in  Boston.  Each  year  It  had  a  con- 
tract with  the  Massachusetts  Loan  &  Trust 
Ckimpany.  By  their  contract  entered  Into  in 
1887,  the  Boston  company  were  to  pay  the 
drafts  of  the  wool  association  drawn  for  12 
cents  a  pound  of  wool  shipped  to  the  com- 
pany. The  drafts  were  to  be  accompanied 
with  bills  of  lading  of  the  shipments.  The 
wool  so  shipped  was  security  for  the  advance 
and  certain  expenses  incident  to  the  storage 
and  care  of  the  wool.  The  association  had 
an  agent  in  Boston  to  look  after  the  wool, 
and  secure  buyers  for  it.  The  partners  in 
Utah  did  not  make  Joint  purchases.  Each 
bought  and  shipped  in  his  own  name  to  the 
Boston  correspondent,  and  received  the  draft 
of  the  association  for  the  advance  of  12  cents 
a  pound;  the  agent  in  Boston  keeping  the  ac- 
count of  the  partners  between  themselves, 
the  account  of  their  several  shipments,  and 
their  drafts  for  advances.  The  business  of 
the  wool  association  in  1886  was  not  pros- 
perous. The  wool  bought  that  year  remained 
mostly  on  hand  in  1887,  and  for  that  reason 
the  accounts  l>ctween  the  partners  were  not 
settled  when  the  season  opened  In  the  latter 
year.  The  wool  association  continued  to  buy 
wool  through  the  season  of  1887.  The  busi- 
ness of  that  year  was  not  profitable.  The 
wools  were  not  sold,  and  the  accounts  with  the 
Massachusetts  Loan  &  Trust  Company  closed 
until  about  February,  1888.  At  that  tinoe 
the  wool  association  received  as  the  net  bal- 
ance due  It  from  the  Boston  correspondent, 
as  tbe  result  of  Its  wool  business  in  18S6  and 
1887.  $27,804.  That  sum,  and  that  alone, 
constituted  the  assets  of  the  wool  association 
to  be  divided.  The  company  did  not  renew 
the  partnership  to  do  any  new  business  after 
the  close  of  1887.  After  receiving  a  state- 
ment of  their  unsettled  transactions,  a  dis- 
pute arose  as  to  the  rights  x>t  the  several  part- 
ners. Pending  the  efforts  to  settle,  the  mon- 
ey, by  common  consent,  was  placed  March 
24,  1889,  In  the  bauds  of  F.  Auerbach,  fbr 
safe-keeping,  at  an  agreed  Interest  of  6  per 
cent,  per  annum.  The  testimony  is  conflict- 
ing as  to  what  was  the  dispute  between  tbe 
partners,  and,  being  unable  td  agree,  at  lengtb. 
in  1892,  this  suit  was  begun.  The  plaintiff. 
In  his  complaint,  alleges,  and  defendant  Pictc- 
ard,  in  his  pleading,  admits,  that  on  tbe  4ttk 
day  of  May,  1887,  the  association,  at  a  meet- 
ing then  held,  adopted  a  resolution  that    It 
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would  bny  only  a  million  pounds  of  wool 
during  that  year,  and  that  each  member 
should  be  limited  to  one-third  of  that  amount. 
H.  Cohn  &  Co.,  in  their  pleadings,  denied  the 
adoption  of  that  resolution,  or  any  agreed 
limitation,  and  alleged  such  consent  to  and 
acquiescence  in  the  purchases  that  were  made 
as  should  have  the  effect  of  a  waiver  of  any 
objection.  These  are  the  Important  Issues  In 
the  case.  The  second  trial  of  this  suit  was 
had  before  Robert  Harkness,  as  referee,  and 
the  report  of  the  referee  was  confirmed  by  the 
court,  and  decree  rendered  accordingly,  ad- 
yerse  to  the  claims  of  Siiva  and  Piclsard,  who 
appealed.  The  errors  relied  upon  for  a  re- 
versal of  the  decree  are:  First,  exclusion  of 
the  testimony  of  B.  G.  Raybould;  second,  in- 
sufficiency of  the  evidence  to  justify  the 
fourth  and  sixth  findings  of  fact  made  by  the 
referee. 

Discussing  the  first,  we  are  met  at  the  out- 
set with  the  proposition  from  the  respondents 
that.  In  excluding  the  evidence  proffered  of 
the  witness  Raybould,  the  referee  simply  fol- 
lowed the  decision  of  the  supreme  court  of 
the  territory  of  Utah  on  a  former  appeal  of 
this  case  (37  Pac.  86);  that  the  question  of 
its  admissibility  was  then  presented,  and  de- 
cided adversely  to  the  view  taken  by  the  ap- 
pellants. But  it  is  contended  on  behalf  of  the 
latter  that  the  territorial  supreme  court  was 
not  a  court  of  last  resort  in  this  case,  as,  the 
amount  Involved  being  over  $5,000,  either 
party  might  have  appealed  to  the  supreme 
court  of  the  United  States,  and  therefore  the 
decision  of  the  territorial  supreme  court  is 
not  the  law  of  the  case;  and  that  on  a  second 
appeal  that  court  might  have  corrected  any 
error  which  then  appeared  to  have  been  com- 
mitted In  the  decision  on  a  former  appeal; 
and,  by  the  same  reasoning,  that  this  court 
can  now  correct  any  such  error. 

The  rule  Invoked  upon  behalf  of  the  re- 
6t>ondents  Is  stated  by  Mr.  Justice  Field,  now 
of  the  supreme  court  of  the  United  States, 
speaking  then  for  the  supreme  court  of  Cal- 
ifornia, in  the  case  of  Leese  v.  Clark,  20  Cal. 
417,  in  the  following  language:  "A  previous 
ruling  of  the  appellate  court  upon  a  point 
distinctly  made  may  be  only  authority  in  oth- 
er cases,  to  be  followed  and  affirmed,  or  to 
be  modified  and  overruled,  according  to  Its 
Intrinsic  merits.  But,  in  the  case  In  which 
It  is  made.  It  Is  more  than  authority.  It  Is 
a  final  adjudication,  from  the  consequences 
of  which  the  court  cannot  depart,  nor  the 
parties  relieve  themselves.  Such  has  been 
the  doctrine  of  this  court  for  years,  and, 
after  repeated  examinations  and  affirmations, 
it  cannot  be  considered  as  open  to  further 
discussion.  Dewey  v.  Gray,  2  Cal.  377;  Clary 
v.  Hoaglund,  6  Cal.  687;  Gunter  v.  Laffan,  7 
Cal.  51)2;  and  Davison  v.  Dallas,  15  Cal. 
82.  Nor  Is  the  doctrine  peculiar  to  this  court. 
It  Is  the  established  doctrine  of  the  supreme 
court  of  the  United  States,  and  of  the  su- 
preme courts  of  several  of  the  states.  [Cit- 
ing, among  other  cases,  Sibbald  v.  U.  S.,  12 
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Pet.  491;  Bridge  Co.  v.  Stewart,  3  How.  413.] 
And  the  reasoning  of  the  doctrine  Is  obvious. 
The  supreme  court  has  no  appellate  jurisdic- 
tion over  its  own  Judgments.  It  cannot  re- 
view or  modify  them  after  the  case  has  once 
passed,-  by  the  Issuance  of  the  remittitur, 
from  its  control"  The  rule  is  also  stated  as 
follows:  "Where  a  decision  is  given  by  a 
court  of  ultimate  appeal  in  a  case,  the  deci- 
sion must  be  regarded  as  conclusive  in  that 
particular  case.  •  •  •  In  the  same  case 
any  ruling  Is  final;  In  a  different  one  it  Is  only 
the  precedent  established;  and,  while  the 
courts  are  reluctant  to  disregard  previous  deci- 
sions in  similar  cases,  there  may  be  a  variety  of 
reasons  whicb  will  cause  them  to  do  it.  This 
general  distinction  exists,  and  must  be  rec- 
ognized, no  matter  how  palpable  the  error 
or  unfortunate  the  circumstance.  It  is  one 
over  which  the  court  Itself  has  no  control." 
23  Am.  &  Eng.  Enc.  Law,  33,  citing  many  oth- 
er cases.  No  doubt  is  raised  but  that  such 
is  the  rule,  but  it  Is  said  to  be  inapplicable 
to  this  case.  Is  It  applicable  to  the  decision 
of  an  Intermediate  court  of  appeal,  as  well  as 
to  one  of  a  court  of  ultimate  appeal?  An  ex- 
amination of  the  principles  upon  which  the 
doctrine  of  the  law  of  the  case  Is  found  fur- 
nishes an  answer  to  the  Inquiry.  "Appellate 
courts  have  not,  In  general,  the  power  to  re- 
view their  own  decisions  after  the  time  for 
rehearing  has  expired.  The  exercise  of  such 
a  power  Involves  original  jurisdiction,  and 
appellate  courts  are  limited  to  the  review  of 
the  Judgments  of  Inferior  tribunals.  The  doc- 
trine of  res  adjudlcata,  and  the  principles 
upon  which  it  rests,  apply,  therefore,  to  ap- 
pellate judgments.  The  principles  and  ques- 
tions adjudicated  on  an  appeal  are  binding, 
and  will  not  be  reviewed  as  between  the 
same  parties  and  their  privies  on  a  subse- 
quent appeal  In  the  same  cause.  The  law  so 
declared  controls  all  further  proceedings  in 
the  cause  until  the  termination."  2  Enc.  PI. 
&  Prac.  373.  "Appellate  power  Is  exercised 
over  the  proceedings"  of  inferior  courts,  not 
on  those  of  the  appellate  courts.  The  su- 
perior courts  have  no  power  to  review  their 
decisions,  whether  in  a  case  at  law  or  in 
equity.  •  •  •  No  principle  is  better  set- 
tled, or  of  more  universal  application,  than 
that  no  court  can  reverse  or  annul  Its  own 
final  decrees  or  judgments  for  errors  of  fact 
or  law,  after  the  term  In  which  they  have 
been  rendered,  unless  for  'clerical  mistakes, 
•  ♦  *  or  to  reinstate  a  cause  dismissed  by 
mistake,  •  •  «  from  which  It  follows  that 
no  change  or  modification  can  be  made  which 
may  substantially  vary  or  affect  it  in  any 
material  thing.  Bills  of  review  In  cases  of 
equity,  and  writs  of  error,  coram  vobis  at 
law,  are  exceptions."  Sibbald  v.  U.  S.,  12 
Pet.  488.  "•  •  *  The  final  judgment  of 
the  highest  court  upon  a  question  of  law 
arising  between  the  parties  to  an  action  on  a 
given  state  of  facts  establishes  the  rights  of 
the  parties  to  that  controversy,  and  Is  a  final 
determination  thereof,  and,  like  a  final  judg- 
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ment  In  any  other  case,  estops  the  parties 
thereto  from  afterwards  questioning  Its  cor- 
rectness. This  court  has  no  appellate  Juris- 
diction over  Its  own  Judgments,  and  such 
Judgment,  therefore,  constitutes  an  estoppel 
or  record  of  the  highest  character,-  and  Is 
conclusive  between  the  parties  as  to  the  mat- 
ters adjudged."  Klauber  v.  Car  Co.,  98  Cal. 
107,  32  Pac.  876.  So,  on  the  other  hand.  If, 
upon  the  construction  of  the  contract  sup- 
posed, this  court  reverses  the  Judgment  of 
the  court  below,  and  orders  a  new  trial,  the 
decision  is  equally  conclusive  as  to  the  prin- 
ciples which  shall  govern  on  the  new  trial. 
It  is  Just  as  final  to  that  extent  as  a  Judgment 
directing  a  particular  judgment  to  be  enter- 
ed is  as  to  the  character  of  such  Judgment 
The  court  cannot  recall  the  case,  and  reverse 
Its  decision,  after  the  remittitur  Is  Issued. 
It  has  determined  the  principles  of  law  which 
shall  govern,  and,  having  thus  determined. 
Its  Jurisdiction  In  that  respect  is  gone. 
Young  v.  Frost,  1  Md.  394;  McClellan  v. 
Crook,  7  Gill.  338;  Leese  v.  Clark,  20  Cal. 
417;  Hayne,  New  Trial  &  App.  §  291. 

This  is  the  reasoning  upon  which  the  rule 
is  based  In  courts  of  last  resort,  both  in 
Europe  and  America.  3  Dow,  157;  Himely 
v.  Ross,  5  Cranch,  313;  Bridge  Co.  v.  Stew- 
art, 3  How.  424-42G;  Slbbald  v.  tJ.  S..  12 
Pet  488;  22  Cent  Law  J.  497,  note,  and  25 
Cent.  Law  J.  297,  note,  and  many  cases  cited 
In  the  notes  referred  to;  Elliott,  App.  Proc, 
{  578.  See,  also.  Pledge  v.  Carr  [1895]  1  Ch. 
61;  The  Vera  Cruz,  9  Prob.  Div.  96,  98.  It 
has  been  adopted  by  this  court.  Krantz  v. 
Railway  Co.,  13  Utah,  1,  43  Pac.  623;  Brimm 
V.  Jones,  13  Utah.  440,  45  Pac.  46.  The  Juris- 
dictions in  which  provision  has  been  made 
for  successive  appeals,  at  each  step  to  a 
higher  tribunal,  are  not  numerous.  In  Eng- 
land, before  the  Judicature  acts,  writs  of  er- 
ror from  the  superior  common-law  courts 
Into  the  exchequer  chamber,  and  thence  Into 
the  house  of  lords,  and  appeals  from  the 
high  court  of  chancery  to  the  court  of  ap- 
peals in  chancery,  and  thence  into  the  house 
of  lords,  furnish  examples  of  such  procedure; 
and  at  the  present  time  appeals  lie  from  the 
various  divisions  of  the  high  court  of  Jus- 
tice to  the  court  of  appeal,  and  thence  to  the 
bouse  of  lords.  Since  1891  similar  provisions 
have  existed  with  reference  to  certain  classes 
of  cases  in  the  appellate  procedure  in  the 
federal  courts.  In  New  York,  appeals  may 
be  taken  from  the  special  term  of  the  su- 
preme court  to  the  general  term,  and  thence 
to  the  court  of  appeals.  In  Illinois  certain 
classes  of  cases  may  be  reviewed,  first,  in 
the  appellate  court  and  then  In  the  supreme 
court.  Recently,  other  states  have  adopted 
similar  systems,  but  in  those  named,  they 
have  existed  many  years.  A  careful  search 
among  the  decisions  in  these  Jurisdictions 
reveals  no  support  for  the  position  taken  by 
the  appellant;  but  the  rule  seems  to  be  that 
when  an  appellant  ceases  to  pursue  his  ap- 
peal from  one  appellate  court  to  a  higher. 


though  he  might  do  so,  the  decision  of  the 
court  where  he  sees  fit  to  rest  Is  a  fiual  one. 
within  the  meaning  of  the  rule  invoked  by 
the  respondents.  Metcalf  v.  Del  Valle,  66 
Hun,  627,  20  N.  Y.  Supp.  984;  In  re  Nelson, 
66  Hun,  632,  21  N.  Y.  Supp.  1123;  Excelsior 
Brick  Co.  V.  Village  of  Haverstraw,  66  Hun, 
631,  21  N.  Y.  Supp.  99;  Com  v.  Rosenthal 
(Com.  PI.)  22  N.  Y.  Supp.  700;  Morss  v.  Haw- 
ley,  69  Hun,  614,  23  N.  Y.  Supp.  1144;  White- 
sides  V.  Ck>ok,  43  lU.  App.  183;  Ogle  v.  Tur- 
pin,  8  lU.  App.  453-458;  Steele  v.  Thompson, 
38  Mo.  App.  312.  See,  especially.  Lackland  ▼. 
Smith,  75  Mo.  307.  The  cases  in  this  court 
already  cited— Krantz  v.  Railway  Co.,  13 
Utah,  1,  43  Pac.  623,  and  Brimm  v.  Jones,  13 
Utah,  440,  45  Pac.  46— do  not  present  the 
question  In  the  precise  form  in  which  it  ap- 
pears in  this  case,  but  the  reasoning  therein 
leads  to  the  same  result  We  are  precluded 
by  this  doctrine  from  a  re-examination  of  the 
question  of  the  admissibility  of  the  evidence 
offered. 

The  second  ground  upon  which  appellant 
prays  for  a  reversal  of  the  decree  and  order 
Is  the  insufficiency  of  the  evidence  to  Justify 
the  fourth  and  sixth  findings  of  fact,  wbicb 
were  to  the  effect  that  no  agreement  limiting 
the  purchase  was  made,  and,  even  If  It  had 
been  made,  that  the  subsequent  conduct  of 
the  parties  amounted  to  a  waiver  of  the  lim- 
itation.   Again,  we  are  met  by  a  rule  which 
bars  an  examination  of  the  evidence  in  ques- 
tion.    There  being  substantial  conflict,  this 
court  cannot  reverse  the  decree  and  order 
denying  a  new  trial,  upon  the  ground  of  tbe 
insufficiency  of  the  evidence  to  Justify  the 
findings  complained  of.     In  cases   wherein 
Judgment  has  been  rendered  since  January 
4,  1896,  the  date  when  the  state  constitution 
went  into  effect  this  question  will  have  to  be 
considered  in  the  light  of  the  provisions  con- 
tained in  section  9  of  article  8  of  the  consti- 
tution, providing  that  "In  equity  cases  the 
appeal  may  be  taken  on  questions  of  both 
law  and  fact"     But  the  constitutional  pro- 
vision has  no  application  In  this  case.     The 
controlling   rule   is   stated   by   the   supreme 
court  of  California:     "Our  system  does  not 
contemplate  any  distinction  in  -  this  respect 
(between  cases  at  law  and  in  equity),  and 
there  is  no  propriety  in  making  any  under 
it    Under  the  old  chancery  practice,  the  tes- 
timony was  taken  by  deposition,  generally 
before  a  master  or  a  commissioner,  and  re- 
duced to  writing.    When  the  testimony  had  all 
been  filed,  the  case  was  argued  upon  it  before 
the  proper  court;  and,  on  appeal,  the  entire  evi- 
dence was  before  the  chancellor  or  appellate 
court  in  the  same  form  In  which  It  was  pre- 
sented to  the  court  below.  The  appellate  court 
had  the  same  means  of  determining  the  credi- 
bility of  the  witnesses  as  the  court  below.  But 
it  is  not  so  under  our  system.    Now,  the  wit- 
nesses are  examined  in  open  court  and  only- 
brief  minutes  of  the  testimony  taken,  as   in 
actions  of  law.     The  record  is  brought    to 
this  court  by  a  statement  on  motion  for 
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tilal  In  tbe  same  mode  as  In  actions  at  law. 
The  court  below  is  possessed  of  all  those 
aids  necessary  to  enable  it  to  give  dne  credit 
to  every  item  of  testimony  which  is  accessi- 
ble to  the  judge  who  tries  an  action  at  law, 
and  which,  from  the  nature  of  things,  is 
inaccessible  to  this  court.  For  these  reasons, 
if  for  no  other,  there  would  be  no  propriety 
in  making  a  distinction  in  the  two  classes  of 
cases.  But  it  is  enough  to  say  that  the  prin- 
ciples governing  the  practice  are  already  set- 
tled. Gagliardo  v.  Hoberlin,  18  Cal.  395; 
Duff  V.  Fisher,  15  Cal.  379;  Green  v.  Butler, 
26  Cal.  599;  Allen  v.  Fennon,  27  Cal.  60,  and 
cases  cited."  Doe  v.  Vallejo,  29  Cal.  390. 
The  judgment  and  order  of  the  court  below 
denying  the  motion  for  a  new  trial  must  be 
affirmed. 

ROLAPP,  District  Judge,  concurs. 

BARTCH,  J.,  concurs  in  the  result 


(14  Utah,  306) 

WALLEY  V.  DESERET  NAT.  BANK. 

(Supreme  Court  of  Utah.     Dec.  9.  1896.) 

Bills  *no  Notes— Extension  op  Time— Conver- 
sion—  What  is  —  Measi're  op  Damages  — Evi- 
dence — Insolvenct  — Witness — Examination- 
Findings— Suppiciency— Appeal— Review. 

1.  A  judgment  must  find  its  support  in  the  no 
tnal  state  of  facts  ascertained  and  reported  by 
the  judge  iu  his  findings,  or  fail.  No  aid  can 
bo  derived  from  facts  not  embodied  in  the  find- 
ings. 

2.  The  payment  of  interest  in  advance,  on  a 
note,  by  the  principal  to  a  creditor,  is  of  itself, 
without  more,  sufficient  prima  facie  evidence  of 
an  agreement  to  extend  the  time  of  payment  for 
the  period  for  which  the  interest  is  paid.  The 
payment  in  advance  presupposes  that  delay  of 
payment  of  the  principal  is  to  be  given  for  that 
time.  The  consideration  for  an  agreement  for 
delay  in  payment  is  implied  from  the  transaction, 
if  not  sufficiently  expressed.  But  this  presump- 
tion may  be  overcome  by  evidence  of  a  refusal  to 
extend,  demand  of  payment,  or  any  other  evi- 
dence showing  that  delay  or  extension  was  not 
agreed  upon. 

3.  Section  9,  art.  8,  of  the  constitution  of  Utah, 
provides  that  "in  equity  cases  the  appeal  may  be 
on  questions  of  bod  law  and  fact;  in  cases  at 
law  the  appeal  shall  be  on  questions  of  law 
alone."  Iidd  that,  when  the  testimony  presents 
a  question  of  fact,  and  the  court  finds  the  facts 
against  one  of  the  parties,  such  findings  will  not 
be  disturbed  by  the  supreme  court  if  there  is  ev- 
idence to  support  the  finding. 

4.  In  an  action  in  trover,  for  the  conversion  of 
promissory  notes  on  December  16,  1893,  wherein 
defendant  was  confined  in  his  proof  of  the  value 
of  the  notes  at  a  date  prior  to  the  alleged  date  of 
conversion,  the  plaintiff,  in  his  rebutting  case, 
introduced  testimony,  under  objection,  that  de- 
fendant sold  the  judgment  obtained  upon  the 
notes,  after  the  alleged  conversion,  demand,  and 
refusal,  and  after  commencement  of  suit,  in  Janu- 
ary, l?i94,  for  their  face  value.  BM,  that  the 
owner  ia  prima  facie  entitled  to  recover  their  face 
value.— that  is,  tJieir  presumptive  value,— and  he 
will  be  entitled  to  recover  their  actual  value,  if 
fihown.  But  the  defendant  has  the  right  to 
ahow,  in  reduction  of  damages,  the  payment  in 
whole  or  in  part,  the  inability  of  the  maimer  to 
pay,  a  release,  invalidity  of  tlie  instrument,  or  any 
other  matter  which  would  legitimately  affect  or 
diminish  their  value,  and  that  the  proper  meas- 
ure of  damages  is  the  cash  value  of  such  notes  at 


the  time  of  the  conversion,  with  interest  to  the 
time  of  trial.    Held,  further,  that  the  fact  that  the 

Eurchaser  of  the  notes  sold  the  judgment  which 
e  had  obtained  upon  them  six  months  after  the 
actiul  conversion,  and  after  the  commencement 
of  the  action,  for  its  face  value,  would  not  take 
the  case  out  of  the  rule,  and  that  it  was  error  to 
admit  such  testimony,  especially  as  the  undisputed 
facts  show  that  a  wrongful  conversion  of  the 
notes  occurred  on  June  16,  1893,  more  than  six 
months  before  the  sale  of  the  judgment,  at  a 
time  when  the  defendant  traded  the  notes  for 
haul;  stock  in  violation  of  the  condition  of  the 
contract,  which  provided  that  the  notes  should 
be  sold  at  public  or  private  sale  in  case  of  default 
In  payment  of  the  principal  note,  for  which  pay- 
ment the  notes  in  question  were  pledged. 

5.  After  a  witness  has  been  examined  in  chief, 
and  given  testimony  tending  to  show  his  solvency 
at  a  given  time,  it  is  error  to  reftise  the  opposite 
IMtrty  the  right,  on  cross-examination,  to  show,  by 
the  witness,  that  at  a  ce;tain  time,  during  the 
period  referred  to,  he  had  stated,  to  a  certain  per- 
son named,  that  he  had  no  property  his  creditors 
could  reach,  and  it  would  do  no  good  to  sue  him. 
Such  testimony  would  affect  the  credit  of  the  wit- 
ness, and  tend  to  contradict  and  qualify  his  testi- 
mony in  chief,  and  was  also  proper,  laying  the 
foundation  for  impeachment. 

6.  Neglect  and  refusal  of  a  maker  to  pay  his 
note  at  maturity  tends  to  show  his  inability  tp 
pay,  and  affects  the  value  of  his  note. 

7.  A  proper  return  of  an  execution  nulla  bona, 
issued  upon  a  valid  judgment  rendered  against 
the  maker  of  a  note,  is  prima  facie  evidence  of 
insolvency  of  the  maker. 

8.  When  promissory  notes  were  given  in  pledge 
to  secure  payment  of  plaintiff's  note  at  maturity, 
with  a  right  to  sell  the  pledged  notes  on  default 
of  payment,  at  public  or  private  sale,  without  no- 
tice, and  it  appears  that,  before  the  principal  note 
became  due,  the  pledgee  traded  the  pledged  notes 
for  bank  stock,  held,  that  this  amounted  to  a 
wrongful  conversion  of  the  notes'  at  the  time 
the  trade  was  made. 

9.  The  refusal  to  surrender  possession  in  re- 
sponse to  a  demand  is  not,  of  itself,  a  conversion. 
It  is  only  evidence  of  a  conversion,  and,  like  oth- 
er inconclusive  acts,  is  open  to  explanation. 

10.  A  special  finding  that  certain  notes  had  no 
market  value  at  a  given  time,  when  all  the  tes- 
timony given  tended  to  show  the  notes  had  a 
market  value  of  a  specified  amount  at  that  time, 
is  not  supported  by  the  evidence. 

11.  A  general  finding  that  the  notes  in  question 
were  worth  their  face  value  on  a  given  date,  and 
a  special  finding  that  such  notes  had  no  market 
value  on  that  date,  when  the  testimony  supports 
the  latter  finding,  renders  the  finding  objectiona- 
ble. Facts  of  an  equivocal  import  cannot  well 
be  reduceij  to  a  certainty  by  conjecture.  A  find- 
ing shoidd  afford  the  means  of  its  own  interpreta- 
tion, and  for  fixing  its  own  sense,  and  should  be 
sufficiently  distinct  and  definite  to  enable  the 
court  to  decide  uoon  the  judgment. 

12.  When  promissory  notes  have  a  market  value, 
it  is  competent  to  show  what  the  cash  market 
value  was  at  the  time  of  the  conversion,  as  bear- 
ing upon  and  tending  to  fix  their  actual  value. 
This  rule  applies  to  promissory  notes  and  choses 
in  action  having  a  market  value,  the  same  as  to 
other  personal  property. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Salt, Lake  coun- 
ty; John  A.  Street,  Judge. 

Conversion  by  T.  A.  Walley  against  the  Des- 
eret  National  Bank.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

Young  &  Moyle  and  C.  S.  Varlan,  for  appel- 
lant.   Jones  &  Schroeder,  for  respondent. 

MINER,  J.  On  the  18th  day  of  Decem- 
ber, 1893,  plaintiff  filed  his  complaint  for  the 
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alleged  conversion  by  the  defendant  of  two 
certain  promissory  notes,  made  by  John  Beck, 
one  for  |5,000,  and  one  for  $1,000,  both  dated 
April  1,  1802,  payable  April  1,  1893,  and  al- 
leged that  on  the  ICth  day  of  December,  1893, 
he  was  the  owner  of  said  notes,  and  on  that 
day  defendant  unlawfully  disposed  of  and 
converted  the  same  to  Its  own  use.  The  de- 
fendant anwered,  denying  plaintiff's  owner- 
ship of  the  notes,  or  Its  conversion  of  the 
same,  and  alleged  that  on  September  6,  1892, 
plaintiff  gave  his  note  to  defendant  for  $1,000, 
with  interest  at  1  per  cent,  per  month,  and 
secured  the  paym<ent  of  the  same  by  pledging 
the  notes  of  Becli;  that  the  note  provides  that, 
in  case  of  default  in  payment,  the  defendant 
should  sell  said  pledged  notes  at  public  or  pri- 
vate sale,  with  or  without  notice,  in  payment 
of  the  $1,000  note;  that  said  principal  note 
fell  due  on  April  1,  1893,  and  was  not  paid, 
and  that  on  the  ICtti  day  of  June,  1893,  de- 
fendant sold  said  pledged  notes  to  James  T. 
Little,  he  being  the  highest  bidder,  for  the 
sum  of  $1,000,  which  was  credited  upon  plain- 
tiff's note,  and  that  afterwards  Little  tendered 
said  notes  to  plaintiff  on  payment  of  the  prin- 
cipal note;  that  the  price  for  which  the  notes 
were  sold  on  June  16,  1893,  was  all  that  they 
were  worth  in  that  year.  The  case  was  tried 
before  the  court  without  a  jury,  whereupon 
the  court  made  its  findings  of  fact  and  conclu- 
sions of  law.  and  also  special  findings,  and  ren- 
dered Judgment  in  favor  of  the  plaintiff  in 
the  sum  of  $5,381.67,  with  Interest  thereon  at 
8  per  cent,  from  December  16,  1S93,  amount- 
ing to  the  total  sum  of  $6,376.37.  From  this 
judgment  defendant  appeals  to  this  court. 

In  the  course  of  argument,  and  in  the 
briefs  of  counsel,  the  question  as  to  the  effect 
of  the  sale  of  the  Beck  notes  to  James  T.  Lit- 
tle, as  an  officer  of  the  bank.  Is  discussed  to  a 
considerable  extent;  but,  upon  an  examina- 
tion, we  discover  no  finding  that  Little  was  an 
officer  of  the  bank,  or  in  any  way  connected 
with  It  at  the  time,  and  therefore  refrain 
from  passing  upon  the  questions  involved  in 
that  subject.  The  Judgment  must  find  its  sup- 
port In  the  actual  state  of  facts  ascertained 
and  reported  by  the  Judge,  or  fail.  No  aid  can 
be  derived  from  facts  not  embodied  in  the 
findings.    Brown  v.  McHugb,  36  Mich.  433. 

The  note  of  $1,000,  given  by  plaintiff  to  the 
bank,  September  6,  1892,  due  April  1,  1893, 
for  which  the  Beck  notes  were  pledged  as  se- 
curity, gave  the  defendant  the  full  authority 
to  sell  said  Beck  notes,  at  public  or  private 
sale,  upon  nonperformance  of  the  promise  to 
pay  at  maturity,  and  without  notice.  The  in- 
terest was  paid  upon  the  note  to  the  6th  day 
of  April,  1893.  On  April  27,  1893,  plaintiff 
paid  $10,  and  on  Jime  3,  1893,  $10,  and  both 
payments  were  made  and  Indorsed  as  interest. 
On  June  10,  1893,  plaintiff  paid  $10  to  de- 
fendant. The  court  found  that  the  last  pay- 
ment paid  the  Interest  for  the  month  of  June, 
1893,  and  that  the  time  for  the  payment  of 
the  principal  note  was  extended  beyond  the 
ISth  day  of  June,  1893.    On  the  16th  day  of 


June,  1893,  defendant  sold  or  exchanged  the 
Beck  notes  to  Little  for  $1,000,  and  applied 
the  same  to  the  payment  of  plaintiff's  note, 
and  at  once  notified  the  plaintiff  of  the"  sale, 
and  at  the  same  time  returned  to  the  plaintiff 
$7  overpaid,  which  plaintiff  refused  to  accept. 
On  December  16,  1S93,  plaintiff  made  tender 
of  the  amount  due  on  the  principal  note,  and 
made  demand  for  the  Beck  notes.  The  court 
found  that  the  plaintiff  was  Insolvent.  This 
suit  was  brought  on  the  18th  day  of  Decem- 
ber, 1893.  There  Is  a  conflict  in  the  evidence 
as  to  the  purpose  of  the  last  payment  of  $10. 
The  court  found  that  It  was  paid  as  interest, 
and  that  the  note  was  therefore  extended  be- 
yond the  time  when  the  bank  sold  the  note 
to  Little  because  of 'the  nonpayment  of  the 
principal  note  when  due.  The  plaintiff  tes- 
tified, in  substance,  that  he  went  to  the  bank 
on  June  10,  1893,  when  lie  made  the  last  pay- 
ment of  $10.  The  president,  Mr.  Hills,  said 
"he  wanted  my  note  paid  as  soon  as  I  could. 
Nothing  was  said  about  the  extension  of  time 
when  I  made  this  payment.  I  had  previously 
paid  $10  at  different  times  each  month.  At 
the  last  payment  I  said,  'Here  Is  the  inter- 
est, Mr.  Hills.'  and  he  said,  'AU  right,'  and 
took  the  money."  Mr.  Hills  testified  that, 
when  the  plaintiff  made  the  last  payment  of 
$10,  he  told  him  he  would  Indorse  the  pay- 
ment, but  would  not  extend  the  time.  When 
the  last  payment  was  made,  he  says,  "I  told 
the  plaintiff  we  would  have  to  have  the  whole 
note  paid  or  sell  the  collateral."  Plaintiff  re- 
plied that  he  was  not  prepared  to  pay  the 
note  then.  I  did  not  agree  to  extend  the  time 
of  payment  at  any  time.  It  was  not  the  cus- 
tom of  the  bank  to  extend  payments  without 
making  an  entry  showing  it"  The  court 
found  that  the  time  for  payment  of  the  plain- 
tiff's note  was  extended  beyond  June  16, 
1893.  The  only  evidence  to  support  this  find- 
ing is  that  the  payment  of  interest  on  June 
10th  was  made  In  advance,  which  covered 
the  period  when  the  bank  sold  the  collater- 
al notes  to  Little,  and  that  the  Interest 
so  paid  was  at  •  the  rate  of  1  per  cent,  per 
month,  as  borne  by  the  plaintiff's  note,  be- 
fore the  same  was  due;  plaintiff  claiming 
that  the  note  only  drew  8  per  cent,  after 
It  was  due,  and  that  the  extra  Interest  was 
a  consideration  for  the  extension.  The  de- 
cided, weight  of  authority,  and,  it  seems,  the 
better  reason,  is-  that  the  payment  of  Interest 
in  advance  on  a  debt  by  the  principal  to  the 
creditor  is  of  Itself,  without  more,  sufficient 
prima  facie  evidence  of  an  agreement  to  ex- 
tend the  time  of  payment  for  the  period  for 
which  the  interest  is  paid.  The  payment  in 
advance  presupposes  that  delay  of  the  pay- 
ment of  the  principal  is  to  be  given  for  that 
time.  The  consideration  for  an  agreement  for 
delay  in  payment  is  Implied  from  the  transac- 
tion. If  not  sufficiently  expressed.  But  this 
presumption  may  be  overcome  by  evidence  of  , 
a  refusal  to  extend,  demand  of  payment,  or 
any  other  evidence  showing  that  delay  or  ex- 
tension was  not  agreed  upoa    Brandt,  Sur. 
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f  352;  Bank  v.  TruesdeD,  55  Barb.  603;  Wal- 
ters V.  Swallow,  G  Whart.  449;  Wam«  v. 
Campbell,  26  111.  286;  Bank  v.  PearBons,  30 
Vt.  710.  The  testimony  offered  on  both  sides 
left  a  question  of  fact,  to  be  decided  by  the 
court.  The  court  found  the  fact  against  the 
defendant. 

Section  9  of  article  8  of  the  constitution  of 
Utah  provides  that  "in  equity  cases  the  ap- 
peal may  be -on  questions  of  both  law  and 
fact;  in  cases  at  law  the  appeal  shall  be  on 
questions  of  law  alone."  While  we  might  be 
able  to  reach  a  different  conclusion  from  the 
trial  court  upon  the  correctness  of  this  find- 
ing, yet,  as  the  appeal  brings  up  the  question 
of  law  alone,  and  there  is  some  evidence  in 
the  record  tendtug  to  sustain  the  finding,  we 
do  not  feel  satisfied  to  disturb  the  finding  on 
this  subject. 

The  demand,  refusal,  and  conversion  ore  al- 
leged to  have  been  made  December  16,  1893. 
The  bank  traded  the  notes  June  16th.  The 
defendant  was  limited  in  his  proof  of  the 
market  value  of  the  notes  and  the  Insolvency 
of  the  maker  to  a  period  between  the  16th 
day  of  June,  and  the  16tb  day  of  December, 
1893,  the  date  of  the  alleged  conversloni  and 
wa«  precluded  from  showing  their  value  or 
Beck's  Insolvency  in  1894.  The  plaintiff.  In 
his  rebutting  case,  called  Mr.  Little  as  his 
witness,  and,  under  objection  £hat  the  testi- 
mony was  incompetent,  immaterial,  and  irrel- 
evant, was  allowed  to  show  that,  after  the 
suit  was  commenced,  and  after  the  alleged 
conversion,  and  on  January  6,  1894,  he  sold 
the  Judgment  he  obtained  upon  the  notes  in 
question  to  a  syndicate  of  people  who  pur- 
chased It  at  its  face  value  In  order  to  protect 
their  Interests  In  the  property  levied  upon; 
the  property  levied  upon  being  Beck's  equity 
of  redemption  In  the  stock  of  a  mine.  Elxcep- 
tlon  was  taken  to  the  admission  of  this  tes- 
timony; also,  to  the  refusal  of  the  court  to 
permit  the  defendant  to  show,  on  cross-es- 
aminatton  of  the  same  witness,  that  Beck 
could  not  pay  the  Judgment  at  this  time,  and 
that  be  wais  financially  embarrassed,  and 
that,  but  for  the  haterventlon  of  the  syndicate 
named,  the  Judgment  would  not  have  been 
paid.  The  question  Is,  was  the  testimony  of 
Little  admissible  as  to  these  facts,  occurring 
in  January,  1894?  In  Kennedy  v.  Whitwell, 
4  Pick.  406,  the  court  held  that,  "in  trover, 
the  value  of  the  article  at  the  time  of  the  con- 
version, with  Interest  from  that  time  to  the 
time  of  the  trial,  is  the  measure  of  damages; 
and  the  facts,  that  before  the  conversion,  the 
plaintiff,  as  vendee,  paid  the  defendant  for  the 
article,  and  the  defendant,  before  the  trial, 
resold  it  at  an  advanced  price,  do  not  take 

1  be  case  out  of  the  rule."  Bates  v.  Stansell, 
19  Mich.  91.  Sedgwick  states  the  general 
rule  to  be:  "In  actions  for  the  conversion  of 
personal  property,  the  measure  of  damages  is 
the  value  of  the  property  at  the  time  of  the 
<H)nversion,  with  Interest  to  the  time  of  trial." 

2  Sedg.  Dam.  §|  493-497;  Dows  v.  Bank,  91 
U.  8.  618;   Tyng  v.  Warehouse  Co.,  58  N.  Y. 


308;  S  Suth.  Dam.  jm>.  520-522,  482;  K«bln- 
son  V.  Hurley,  11  Iowa,  410.  For  the  con- 
version of  money  securities  the  owner  Is, 
prima  facie,  entitled  to  their  face  value,— that 
is,  their  presumptive  value,— and  be  will  be 
entitled  to  recover  their  actual  value  If  shown; 
but  the  defendant  has  the  right  to  show,  in 
reduction  of  damages,  the  payment  In  whole 
or  in  part,  the  inability  of  the  maker  to  pay, 
a  release,  invalidity  of  the  Instrument,  or  any 
other  matter  which  will  legitimately  affect  or 
diminish  its  value,  and  the  proper  measure  of 
damages  is  the  value  of  such  securities  at 
the  time  of  the  conversion,  with  interest  to 
the  thne  of  trial.  3  Suth.  Dam.  pp.  520-522; 
1  Sedg.  Dam.  U  256,  257;  5  Am.  &.  Eng. 
Enc.  Law,  p.  40;  Stirling  v.  Garritee,  18 
Md.  468;  Insurance  Co.  v.  Dalrymple,  25 
Md.  244.  So  It  is  held  that  the  marifet 
value  of  the  stock  at  the  time  of  the  con- 
version is  the  proper  measure  of  damages. 
Bank  v.  Boyd,  44  Md.  47;  Sturges  v.  Keith, 
57  111.  451;  McKenney  v.  Haines,  63  Me.  74; 
Fisher  v.  Brown,  104  Mass.  259;  Spencer  v. 
Vance,  57  Mo.  427.  In  New  York  and  sev- 
eral other  states  the  old  rule  of  assessing 
damages,  in  cases  of  conversion  of  stocks 
which  have  a  fluctuating  value,  at  the  highest 
market  price  from  the  time  of  conversion  to 
the  time  of  trial.  Is  held  to  be  without  reason; 
and  the  supreme  court,  in  the  case  of  Baker 
V.  Drake,  53  N.  Y.  211,  has  seen  fit  to  change 
the  rule,  and  hold  that  a  fixed,  unqualified 
rule,  giving  the  plaintiff,  in  all  cases  of  con- 
version of  property,  the  highest  market  price 
from  the  time  of  the  conversion  to  the  time  of 
trial,  cannot  be  upheld  upon  any  sound  prin- 
ciple of  reason  or  Justice,  and  that  such  doc- 
trine cannot  be  regarded  as  one  of  those  set- 
tled rules  to  which  the  principles  of  stare  de- 
cisis should  apply,  and  that  the  market  price 
of  stocks  from  the  time  of  sale  to  a  reasona- 
ble time  after  notice  of  sale  affords  a  com- 
plete Indemnity,  and  Is  the  proper  measure  of 
damages  In  such  cases.  The  supreme  court 
of  the  United  States,  in  Gallgher  v.  Jones,  129 
.U.  S.  193,  9  Sup.  Ct.  335,  a  case  appealed 
from  the  supreme  court  of  Utah,  reported  in  3 
Utah,  64,  1  Pac.  15,  hold,  with  New  York, 
that.  In  trover  for  the  conversion  of  stocks 
having  a  fiuctuating  value,  the  proper  rule 
for  damages  is  the  highest  intermediate  value 
l)etween  the  time  of  conversion  and  a  reason- 
able time  after  the  owner  has  received  notice 
of  It,  to  enable  him  to  replace  the  stock.  The 
court  further  says:  "Other  goods  wrongfully 
converted  are  generally  supposed  to  have  a 
fixed  market  value  at  which  they  can  be  re- 
placed at  any  time,  and  hence,  with  regard  to 
them,  the  ordinary  measure  of  damages  is 
their  value  at  the  time  of  the  conversion,  or, 
in  case  of  sale  and  purchase,  at  the  time  fixed 
for  their  delivery.  But  the  application  of  this 
rule  to  stocks  would,  as  before  said,  be  very 
inadequate  and  unjust." 

A  plaintiff's  right  of  recovery  must  be  deem- 
ed fixed  at  some  time,  and  he  should  not  be 
permitted  to  wait  for  an  indefinite  period, 
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and  speculate  upon  tlie  changes  in  the  mar- 
ket, while  taking  upon  himself  none  of  the 
risks  of  a  decline  in  the  value  of  the  article 
converted.  This  would  put  him  in  a  better 
position  than  if  he  had  the  property  in  pos- 
session. If  the  plaintiff  had  not  lost  his  title 
to  the  property,  he  had  the  option  of  follow- 
ing and  recovering  it.  But  by  bringing  tliis 
action  of  trover  he  seeks  to  recover  damages 
for  the  conversion.  By  the  conversion  he 
was  deprived  of  the  property,  and  a  claim 
for  the  value  of  It  took  its  place.  Conse- 
quently, that  value  at  the  time  of  the  con- 
version, with  interest,  should  be  the  limit" 
of  his  recovery.  If  the  property,  or  the 
probability  of  collection  of  the  Judgment  ob- 
tained upon  the  notes,  had  been  increased  be- 
cause of  the  extra  efforts,  care,  research,  and 
expense  bestowed  by  the  purchaser  of  the 
notes,  or  his  paid  attorneys,  in  uncovering 
concealed  or  hypothecated  property  of  the 
maker,  so  as  to  make  the  collection  possible 
six  months  after  the  conversion,  after  the 
commencement  of  this  suit,  and  after  the 
purchaser  had  tendered  the  property  back 
to  the  plaintiff,  this  Increased  value  should 
not  inure  to  the  benefit  of  the  plaintiff.  2 
Sedg.  Dam.  $  4JK).  It  would  be  almost  im- 
possible to  review  and  reconcile  the  many 
conflicting  opinions  that  have  been  delivered 
upon  this  subject.  We  are  Inclined  to  adopt 
the  rule  that  the  measure  of  damages,  in 
cases  of  this  character,  is  the  value  of  the 
property  at  the  time  of  the  conversion,  with 
interest  thereon  to  the  time  of  the  trial.  It 
will  be  remembered  that  the  bank  sold  and 
traded  the  collateral  notes  to  Little  on  .Tune 
16,  1803,  and  that  the  plaintiff  had  notice  of 
the  sale  at  that  time.  Little  testified  that  he 
offered  the  notes  back  to  the  plaintiff  several 
times  during  the  summer  of  1893,  on  pay- 
ment of  the  $1,000  and  Interest,  which  offer 
was  not  accepted.  Mr.  Hills  testified  that 
he  tendered  the  notes  back  to  plaintiff  three 
days  after  the  demand  was  made  In  Decem- 
ber, 1893;  but  there  Is  a  conflict  on  this  point. 
This  suit  was  brought  December  18,  1893,. 
about  six  months  after  plaintiff  had  notice  of 
the  sale  of  the  collateral  notes  to  Little.  We 
are  Inclined  to  the  view  that  the  admission 
of  the  proof  as  to  what  Little  received  for 
the  Judgment  from  the  syndicate,  with  which 
Beck  had  nothing  to  do,  at  a  time  over  six 
months  after  the  sale  or  trade  of  the  notes 
with  plaintiff's  knowledge,  and  after  de- 
mand, refusal,  and  alleged  conversion  by  the 
bank,  and  after  the  commencement  of  this 
action,  was  error.  Kennedy  v.  Whltwell,  4 
Pick.  406;  Bates  v.  Stansell,  19  Mich.  91; 
2  Sedg,  Dam.  409.  If  the  admission  of  this 
testimony  was  proper,  then  the  defendant 
had  the  right  to  show,  on  cross-examination 
of  Little,  the  facts  attending  the  assignment 
of  the  Judgment,  and  that  Beck  was  Insol- 
vent at  that  time.  It  Is  apparent,  from  the 
statements  of  counsel,  that  the  court  took 
this  evidence  into  consideration  in  making 
its  flndings. 


The  next  question  to  be  considered  Is  the 
question  of  damages  arising  from  the  alleged 
conversion  of  the  Beck  notes,  and  the  errors 
assigned  upon  the  admission  and  rejection  of 
testimony  with  reference  to  Beck's  solvency. 
At  the  trial  the  court  limited  the  defendant's 
proof  as  to  the  value  of  Beck's  notes  and  the 
solvency  of  Beck  to  a  period  between  the  10th 
day  of  June,  1893,  the  day  of  the  sale  of  the 
notes  by  the  bank  to  Little,  and  the  10th  day 
of  December,  1893,  the  time  of  the  alleged 
conversion,  tender,  and  demand  of  the  Beck 
notes  by  the  plaintiff.  The  defendant  had 
introduced  testimony  of  .several  witnesses 
tending  to  show  that  the  market  value  of 
Beck's  notes  between  these  dates  was  from 
1  to  16  cents  on  the  dollar,  and  that 
Beck  was  insolvent  and  unable  to  pay  his 
debts,  and  was  under  serious  financial  em- 
barrassment during  that  period;  that  sever- 
al Judgments  against  him  remained  unpaid; 
and  that  the  notes  could  not  be  collecte<l 
The  plaintiff,  in  his  rebutting  case,  offered  a-s 
a  witness  John  Beck,  the  maker  of  the  Beck 
notes,  who  gave  testimony  tending  to  show 
that  he  owned  property  liable  to  execution, 
and  '  that  he  was  solvent,  although  hard 
pressed  for  funds,  during  that  period.  Upon 
the  cross-examination  of  Mr.  Beck  by  the 
attorney  for  defendant,  the  following  ques- 
tion was  propounded  to  him:  "Q.  I  will  ask 
you  whether,  between  June,  1893,  and  De- 
cember, 1893,  you  did  not  tell  me,  in  your 
office,  when  I  went  there  with  a  claim  for 
some  Eastern  people,  that  It  would  do  no 
good  to  sue  you,— that  you  had  no  property 
that  your  creditors  could  reach."  The  ques- 
tion was  objected  to,  the  answer  was  ex- 
cluded, and  an  exception  taken.  We  think 
this  question  was  proper,  and  should  have, 
been  answered.  Mr.  Beck  had  given  testi- 
mony tending  to  show  bis  solvency  and  abil- 
ity to  pay  his  debts.  The  question  was  perti- 
nent to  the  Issue.  If  he  made  such  a  state- 
ment concerning  his  property  and  want  of 
financial  ability.  It  was  proper  the  court 
should  know  it,  as  affecting  his  credit  as  a 
witness,  and  as  contradicting  and  qualifying 
his  testimony  In  chief,  and  also  as  laying 
the  foundation  for  Impeachment  We  think 
the  court  erred  In  sustaining  the  objection. 
Other  questions  of  a  similar  character  were 
asked,  and  the  answers  excluded.  Whether 
Mr.  Beck  was  solvent  at  that  time,  and  was 
able  and  disposed  to  pay  his  debts,  and  had 
property  that  his  creditors  could  reach  upon 
execution,  was  one  of  the  principal  questions 
to  be  determined,  in  order  to  ascertain  the 
value  of  his  notes.  In  a  case  of  this  char- 
acter, where  the  plaintiff  was  seeking  to  re- 
cover in  trover  for  the  value  of  the  Be<'k 
notes,  alleged  to  have  been  converted  by  the 
defendant,  the  plaintiff  was  prima  facie  en- 
titled to  recover  the  face  value  of  the  notes 
at  the  time  of  the  conversion,  with  lnt(n*est, 
upon  showing  ownership  and  conversion  of 
the  paper.  But  it  was  eompet«'nt  for  tlie 
defendant,  in  bis  defense,  to  show,  in  reduc- 
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tion  of  damages,  the  Insolvency  and  inability 
of  the  malier  to  pay,  or  any  other  matter 
which  would  legitimately  affect  or  diminish 
their  value,  or  which  would  tend  to  show  in- 
solvency and  want  of  business  integrity.  1 
Scdg.  Dam.  §  256;  3  Suth.  Dam.  pp.  520-522. 
I'nder  this  rule,  the  neglect  or  refusal  of 
the  maker  to  pay  his  note  at  maturity  is  evi- 
dence tending  to  show  his  inability  to  pay; 
and  such  testimony  was  competent  to  be 
shown  for  the  purpose  of  reducing  the  dam- 
ages, and  as  affecting  the  value  of  the  notes. 
Booth  V.  Powers,  56  N.  Y.  22;  Brown  v.  Mont- 
gomery, 20  N.  y.  287;  Terry  v.  Allis,  20  Wis. 
35;  King  v.  Hara,  6  Allen,  298.  The  fact 
that  Beck  kept  his  property  concealed  or  cov- 
ered up  In  the  name  of  other  parties,  where 
it  could  not  be  found  or  reached  by  execu- 
tion. If  shown,  would  tend  to  affect  the  value 
of  his  paper,  was  proper  testimony,  and 
should  have  been  admitted.  So  the  proper 
return  of  executions  nulla  bona,  issued  upon 
a  valid  judgment  against  Beck,  were,  prima 
facie  evidence  of  his  insolvency  at  the  time. 
Phillips  V.  Webster,  85  111.  140;  Brown  v. 
Brooks.  25  Pa.  St.  210. 

The  appellant  also  contends  that  there  Isjio 
evidence  to  support  the  finding  that  the  defend- 
ant converted  the  notes  to  his  own  use  on  De- 
cember 16,  1803,  that  being  the  time  of  the  al- 
leged demand  and  refusal.  The  testimony  and 
findings  sho'v  ttiat  the  pledged  notes  were  trad- 
ed by  the  bank  to  Little  June  10,  1893,  and  due 
notice  given  to  plaintiff  of  the  sale  at  that  time. 
The  defendant  came  Into  possession  of  the 
notes  lawfully,  as  a  pledge  and  security  for  the 
payment  of  plaintiff's  note.  The  court  foimd 
that  the  jwyment  of  plaintiff's  note  was  ex- 
tended beyond  .June  16,  1893,  by  the  payment  of 
interest  t>eyond  tliat  date,  and  that  plaintiff's 
note  was  not  due  at  the  time  defendant  sold  or 
traded  it  for  bank  stock  to  Little.  Therefore, 
the  sale  or  trading  of  the  collateral  notes  before 
the  maturity  of  the  principal  note  was  unlawful 
and  wrongful,  and  no  demand  or  refusal  was 
necessary.  If  the  notes  were  converted  at  all 
by  the  defendant,  the  conversion  took  place  at 
the  time  it  made  an  absolute  trade  and  wrong- 
ful disposition  of  them,  of  which  plaintiff  had 
immediate  notice.  "The  refusal  to  surrender 
possession  in  response  to  a  demand  Is  not,  of 
itself,  a  conversion.  It  Is  only  evidence  of  a 
conversion,  and,  like  other  inconclusive  acts,  is 
open  to  explanation."  Cooley,  Torts,  pp.  530- 
."«:J2;  Cooley,  Elem.  Torts,  pp.  181, 182;  2  Add. 
Torts,  395-398;  Insurance  Co.  v.  Dalrymple, 
25  Md.  269;  Story,  Bailm.  §  349;  1  Chit.  t\. 
1-57, 158;  Ward  v.  Wood  Co.,  13  Nev.  44;  Min- 
ing Co.  V.  Trltle,  4  Nev.  497;  Trudo  v.  Ander- 
son, 10  Mich.  357;  Howitt  v.  Estelle,  92  111. 
218;  Buntln  v.  Pritchett,  85  Ind.  247;  Hake  v. 
BueU,  50  Mich.  89,  14  N.  W.  710.  If  defendant 
bad  not  the  actual  or  constructive  possession  of 
the  property  at  the  time  <rf  the  demand,  and 
therefore  could  not  deliver  it,  his  liability  woidd 
not  he  affected  by  the  demand  and  refii-sai;  for, 
if  he  liad  been  gullfj  of  the  conversion  Ijefore, 
no  demand  was  necessary,  and,  If  he  had  not 


been,  a  failure  to  do  what,  for  any  reason,  he 
was  imable  to  do,  could  not  render  him  so. 
Cooley,  Torts,  p.  532.  It  is  held,  in  Tyng  v. 
Warehouse  Co.,  58  N.  Y.  315,  In  an  action  for 
the  conversion  of  bonds,  "that  the  conversion 
took  place  when  the  defendant  wrongfully  sold 
the  bonds,  and  the  measure  of  damages  was 
their  value  at  the  time  of  sale."  Insm-ance  Co. 
V.  Dah^'mple,  25  Md.  269.  Henahaw  v.  Bank, 
10  Gray,  568.  Bank  v.  Boyd,  *i  Md.  47.  We 
are  of  the  opinion  that  the  court  was  in  error  in 
finding  that  the  defendant  converted  the  notes 
to  its  own  use  on  December  16,  1893. 

Appellant  contends  that  the  findings  of  the 
court  are  Inconsistent  and  contradictory  In  this: 
That  in  general  finding  No.  3  the  court  foxmd 
that  on  the  16th  day  of  December,  1893,  the 
defendant  unlawfully  disposed  of  and  converted 
to  its  own  use  the  two  Beck  notes,  to  the  dam- 
age of  the  plaintiff  in  the  sum  of  ?6,435,  this 
smn  being  the  value  of  said  notes  on  that  date; 
that  In  special  finding  No.  8  the  court  found  tliat 
there  was  no  market  value  to  said  Beck  notes 
on  the  said  16th  day  of  December,  1893,  that 
Ixjlng  the  day  on  which  the  alleged  conversion 
took  place,  and  to  special  finding  No.  6  the 
court  found  that  there"  was  no  market  value  to 
Beck's  notes  on  the  16th  day  of  June,  1893; 
that  the  special  findings  control,  and  that  those 
findings  do  not  support  the  Judgment,  but  are 
contradictory  and  inconsistent  with  It;  and 
that  special  finding  No.  8  is  contrary  to  the  evi- 
dence, and  Is  not  supported  by  It.  The  value  of 
the  notes  on  December  16,  1893,  Is  fixed  at 
their  full  face  and  interest,  while  they  are  held 
to  have  no  market  value  on  that  date.  The 
court  permitted  the  defendant  to  show  that  the 
notes  had  a  market  value,  and  that  such  market 
value  was  from  1  to  16  cents  on  the  dollar  be- 
tween June  16  and  December  16,  1893,  and 
that  Beck  was  insolvent,  as  bearing  upon  the 
value  of  the  notes,  but  declined  to  allow  de- 
fendant to  show  such  value  after  these  dates,  as 
too  remote  from  the  date  of  conversion.  If  they 
liad  no  market  value.  It  was  stlU  competent  for 
the  defendant  to  show,  in  reduction  of  damages, 
the  inability  of  the  maker  to  pay,  his  insolvency, 
or  any  other  matter  which  would  legitimately 
affect  or  diminish  the  value  of  the  notes  at  the 
time  of  conversion.  ■  Bank  v.  Boyd,  44  Md.  47; 
Sturges  V.  Keith,  57  111.  451;  McKenney  v. 
Haines,  63  Me.  74;  Fisher  v.  Brown,  104.  Mass. 
259;  Spencer  v.  "Vance,  57  Mo.  427;  1  Sedg.  Dam. 
8§  256,  257,  357,  244,  497;  5  Am.  &  Eng.  Enc. 
Law,  p.  40;  3  Suth.  Dam.  488,  491,  496;  Boy- 
Ian  V.  Iluguet,  8  Nev.  345;  Brown  v.  Allen,  35 
Iowa,  306;  Galigher  v.  Jones,  129  U.  S.  193.  9 
Sup.  Ct.  335;  Baker  v.  Drake,  53  N.  Y.  211; 
Ormsby  v.  Mining  Co.,  56  N.  Y.  623;  Deck's 
Adm'r  v.  Feld,  US  Mo.  App.  074;  Tyng  v. 
Warehouse  Co.,  58  N.  Y.  308.  The  testimony 
given  bore  upon  the  value  of  the  notes,  and 
tended  to  fix  such  value.  The  object  and  pm:- 
pose  of  such  testhnony  was  to  inform  the  court 
what  the  value  of  the  notes  was,  so  that  the 
court  could  render  a  Judgment  for  that  value. 
When  the  value  was  found,  and  Judgment  ren- 
dered, the  parties  had  a  right  to  know,  from  the 
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findings,  wbat  the  ultimate  facts  were  upon 
which  the  judgment  was  rendered.  Such  find- 
ings should  be  consistent,  and  support  the  judg- 
ment, and  leave  nothing  to  conjecture.  The 
court  found.  In  its  general  findings,  that  the 
value  of  the  notes  on  December  16,  1893,  was 
$6,435,  and  afterwards  made  its  special  find- 
ings that  such  notes  had  no  market  value  on 
December  16,  _180S.  The  evidence  on  the  part 
of  the  defendant  tended  to  show  the  market 
value  of  the  notes  to  be  from  1  to  16  cents  on 
the  dollar  at  this  time,  and  no  evidence  of  the 
market  value  was  offered  by  the  plaintiff.  Spe- 
cial findings  control  the  general  findings  on  the 
same  subject,  where  there  is  a  conflict  between 
them.  Hidden  v.  Jordan,  28  CaL  302;  Reese 
V.  Corcoran,  52  Cal.  495;  Sloss  v.  Alhnan,  04 
Cal.  47,  30  Pac.  574;  Harris  v.  Harris,  59  Cal. 
620;  Manly  v.  Hewlett,  55  CaL  95;  Burk  v. 
Webb,  32  Mich.  173;  Delashman  v.  Berry,  20 
Mich.  292;  Brown  v.  McHugh,  36  Mich.  433. 
The  cash  market  value  of  an  article  having  a 
market  value  is  usually  the  test  of  its  value. 
This  test,  however,  may  not  in  all  cases  apply 
to  commercial  paper.  In  some  cases  such  pa- 
per may  l)e  comparatively  worthless  In  the  mar- 
ket, and  still  have  its  intrinsic  face  value;  while 
in  other  cases  it  may  have  its  face  market  val- 
ue, but  be  of  no  intrinsic  value.  The  value  In 
either  case  may  be  shown,  as  fixing  the  true 
value.  We  are  of  the  opinion  that  the  findings 
should  have  been  more  explicit,  and  have  left 
less  room  for  apparent  contradiction  and  con- 
jecture. The  finding  that  the  notes  had  no 
market  value  was  against  the  evidence,  and 
was  not  supported  by  It  Facts  of  an  equivocal 
Import  cannot  well  be  reduced  to  a  certainty  by 
eonjecturei  A  finding  should  afford  the  means 
for  its  own  interpretation,  and  for  fixing  its  own 
sense,  and  should  be  sufficiently  distinct  and 
definite  to  enable  the  court  to  decide  upon  the 
Judgmtat.     Brown  v.  McHugh,  36  Mich.  435. 

The  judgment  of  the  district  court  is  set  aside 
and  reversed,  with  costs,  and  a  new  trial  grant- 
ed. 

ZANB,  C.  J.,  and  BARTCH,  J.,  concur. 


(6  Kan.  App.  180) 

DEVER  V.  CITY  OF  JUNCTION  CITY  et  al. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.     Dec.  5,  1890.) 

Pleadino— Amendment— Delat. 

When  an  action  ia  brought  to  enjoin  and  pre- 
vent the  doing  of  an  act  which,  it  is  alleged, 
would  result  in  irreparable  injury  to  the  plaintiff, 
and  such  action  is  pending  and  undetermined  in 
the  district  court  for  about  three  years,  it  is  not 
error  for  the  court  to  deny  the  application  of  the 
plaintiff  for  leave  to  so  amend  his  petition  as  to 
change  the  action  from  one  for  injunction  to 
one  to  recover  for  the  damages  sustained  subse- 
quent to  the  commencement  of  the  action. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  (Jeary  county; 
James  Humphrey,  Judge. 

Action  by  Thomas  Dever  against  the  city 
of  Junction  City  and  others.    Judgment  for 


defendants,   and  plaintiff  brings  error.     Af- 
firmed. 

Thos.  Dever,  In  pro.  per.  J,  R.  McClure,  for 
defendants  In  error. 

CLARK,  J.  On  February  24,  1888,  the 
plaintiff  in  error  commenced  an  action  in  the 
district  court  of  Geary  county  against  the 
defendants  in  error,  and  in  his  petition  al- 
leged that  he  was  the  owner  of  a  certain  lot 
abutting  on  Eighth  street  in  Junction  City; 
that  said  city  had  by  ordinance  ordered  cer- 
tain improvements  to  be  made  on  said  street, 
and  bad,  In  pursuance  thereof,  contracted 
with  the  said  William  Fisher  to  do  the  work; 
that  the  some  was  being  defectively  done; 
that  the  making  of  such  pretended  improve- 
ments in  the  manner  contemplated  by  the 
ordinance  would  necessarily  leave  the  street 
in  an  unfinished  condition,  and  that  to  allow 
the  defendants  to  further  proceed  with  the 
making  of  such  pretended  improvements 
would  not  only  result  in  depreciating  the 
value  of  his  lot,  but  would  also  subject  him 
to  the  payment  of  a  special  tax;  that  be  had 
no.  adequate  remedy  at  law  for  the  threatened 
injury,  and  therefore  prayed  that  the  defend- 
ants be  enjoined  from  the  further  prosecution 
of  the  work.  A  temporar}-  injunction  was 
granted  on  the  day  the  petition  was  filed, 
but  was  on  February  27,  1888,  vacated  upon 
the  ground  that  "the  facts  and  statements  set 
forth  in  said  petition  are  not  sufficient  in 
law  to  justify  the  same."  Thereupon  the 
plaintiff  prosecuted  proceedings  in  error  to  the 
supreme  court,  where,  in  February,  1891,  the 
action  of  the  district  judge  in  vacating  the 
temporary  Injunction  was  affirmed.  Dever  t. 
City  of  Junction  City,  45  Kan.  417,  25  Pac 
801.  After  the  temporary  Injunction  was  va- 
cated by  the  district  Judge,  the  cause  was 
continued  by  order  of  the  court,  with  the  con- 
sent of  both  parties  thereto,  "to  await  deci- 
sion of  the  supreme  court  on  question  taken 
there  by  plaintiff."  On  March  16,  1891,  more 
than  three  years  after  the  temporary  injunc- 
tion was  vacated,  the  plaintiff  filed  in  said 
cause  what  he  denominated  an  "amended  and 
supplemental  petition,"  wherein  he  alleged, 
among  other  things,  that  for  more  than  four 
years  prior  to  the  commencement  of  this  ac- 
tion, and  ever  since  that  time,  be  had  been 
the  owner  of  a  certain  lot  fronting  on  Eighth 
street  in  the  city  of  Junction  City;  and  that 
about  the  month  of  December,  1^7,  the  city, 
by  its  officers  and  agents,  contracted  with  the 
defendant  William  Fisher  to  make  certain 
pretended  Improvements  on  said  street;  and 
that  thereafter  Fisher,  under  the  directions  of 
the  city  and  its  officers,  made  said  pretended 
improvements,  and  In  so  doing  trespassed 
upon  his  lot,  and  appropriated  to  the  use  of 
the  city  about  three  feet  of  the  front  end 
thereof;  and  that,  by  reason  of  the  commis- 
sion of  the  several  acts  therein  recited,  the 
property  of  the  plaintiff  had  been  dama!n<t 
in  the  sum  of  $500,  for  which  he  prayed  Jud£- 
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ment.  On  April  24th  thereafter,  the  defend- 
ants moTed  the  court  to  strike  this  amended 
and  supplemental  pleading  from  the  files,  on 
the  ground  that  it  was  filed  withoat  notice 
to  defendants,  and  without  leave  of  court. 
This  motion  was  sustained  on  May  4,  1801, 
and  leave  was  then  granted  plaintiff  to  file 
an  amended  petition,  and  the  cause  was  con- 
tinued until  the  next  regular  term  of  court. 
I'lalntiff  then  filed  what  he  termed  an 
"amended  petition,"  which  pleading  was  al- 
most identical  in  terms  with  ttte  amended 
and  supplemental  petition  before  mentioned. 
On  June  5,  1891,  the  defendants  moved  to 
strike  this  pleading  from  the  flies,  on  the 
ground  that  it  set  out  an  entirely  different 
cause  of  action  from  the  one  'stated  In  the 
original  petition,  and' that  the  relief  prayed 
for  was  the  recovery  of  damages  alleged  to 
have  been  sustained  by  reason  of  certain 
wrongful  acts  therein  charged  to  have  been 
done  by  the  defendants  after  the  date  of 
the  commencement  of  this  action;  while  the 
original  petition  only  stated  an  equitable 
cause  of  action,  and  contained  a  correspond- 
ing prayer  for  relief.  This  motion  was  also 
sustained  by  the  court.  The  plaintiff  then 
asked  leave  to  amend  his  original  petition  by 
adding  thereto  the  allegation  that  "the  acts 
ahready  stated  herein  in  the  first  five  para- 
graphs of  the  original  petition  In  this  action, 
which  acts  were  done  and  performed  prior 
to  the  commencement  of  this  action,  and  of 
which  the  plaintiff  complains,  were  to  the 
great  Injury  of  plaintiff,  and  to  his  damage 
in  the  sum  of  $500";  and  that,  in  addition  to 
the  prayer  therein  for  an  injunction,  the  fol- 
lowing be  added:  "And  that  plaintiff  also 
have  judgment  against  the  defendants  In  the 
sum  of  $500,  as  his  damages  arising  from  the 
wrongs  complained  of,  and  -committed  by  the 
defendant  prior  to  the  commencement  of  this 
action."  The  defendants  objected  to  the  pro- 
posed amendments  being  made,  and,  after 
due  consideration,  the  objections  were  sus- 
tained; and,  on  the  motion  of  the  defendants, 
the  court  dismissed  the  action,  and  rendered 
judgment  in  favor  of  the  defendants  for  the 
costs.  The  plaintiff  has  brought  the  case  to 
this  court  for  review. 

The  first  contention  of  the  plaintiff  in  er- 
ror Is  that,  as  the  defendants  bad  filed  no 
answer  to  the  petition  at  the  time  the  plead- 
ing denominated  "amended  and  supplemental 
petition"  was  filed,  the  plaintiff  had  the  right, 
under  section  136  of  the  Civil  Code,  to  make 
any  amendments  to  bis  petition  which  he 
thought  advisable  to  make,  and  that  it  re- 
quired no  "leave  of  court";  and  that  the  de- 
fendants were  given  due  notice  of  the  filing 
of  such  petition.  In  support  of  this  last  con- 
tention the  plaintiff  In  error  directs  our  at- 
tention to  a  paper  which  is  set  out  In  the 
transcript  of  the  record  as  a  part  thereof, 
marked  "Notice,"  and  whicn  upon  its  face 
purports  to  be  a  typewritten  acknowledgment 
by  the  attorney  for  the  defendant  of  the 
service  upon  him  on  March  19,  1891,  of  no- 


tice of  the  filing  of  an  amended  .and  supple- 
mental petition.  Whether  in  fact  this  notice 
was  served,  or  the  attorney  for  the  defend- 
ants acknowledged  service  thereof,  cannot  be 
learned  from  the  record.    There  is  nothing 

■  to  show  that  the  acknowledgment  of  service 
was  signed  by  the  attorney  for  the  defend- 
ants; the  evidence,  If  any  was  Introduced 
upon  the  hearing  of  the  motion,  is  not  pre- 
served; and,  for  aught  that  appears,  the  court 
may  have  sustained  the  motion  because  the 
defendants  were  not  given  the  proper  notice 
of  Its  having  been  filed.  But,  even  if  the 
conrt  erred  In  its  ruling,  the  error  was  not 
prejudicial,  as  no  exception  was  saved  there- 
to, and  the  amended  petition,  which  was  filed 
after  having  obtained  leave  of  court,  con- 
tained substantially  the  same  allegations  and 
prayer  for  relief  as  were  set  out  In  the  amend- 
ed and  supplemental  petition. 

As  we  construe  the  original  petition.  It  does 
not  state  sufficient  facts  upon  which  to  base 
a  prayer  for  damages.  The  plaintiff  attempi- 
ed  to  enjoin  the  defendants  from  doing  cer- 
tain acts,  and  assigned,  as  his  reason  for  in- 
stituting such  proceeding,  that  he  had  no  a<le- 
quate  remedy  at  law.  The  supreme  court 
held  that  the  petition  failed  to  state  sufficient 
facts  to  warrant  the  interposition  of  a  court 
of  equity.  It  was  after  that  decision  was 
rendered  that  the  plaintiff  endeavored  to  file 
such  a  statement  of  facts  as  would  entitle 
blm  to  a  recovery  against  the  defendants, 
and  In  doing  so  he  virtually  alleged  that  the 
acts  which  he  originally  songht  to  enjoin 
had,  In  fact,  been  consummated  by  the  de- 
fendants, and  that  he  had  sustained  damages 
by  reason  thereof;  thus  changing  substan- 
tially his  claim  against  the  defendants.  The 
rights  of  the  parties  are  to  be  determined  as 
they  existed  when  the  suit  was  commenced; 
and,  as  at  that  time  the  plaintiff  was  not 
entitled  to  a  recovery,  he  could  not  compel 
the  defendant  to  litigate  In  that  action  a  con- 
troveisy  concerning  matters  which  occurred 
after  the  filing  of  the  original  petition,  and  to 
which  reference  Is  first  made  In  a  supple- 
mental petltlcm  filed  without  leave  of  cowt. 
We  think  that  the  pleading  filed  by  the  plain- 
tiff as  an  amended  petition  was,  in  fact,  a 
supplemental  petition,  and  that  the  court 
did  not  err  In  striking  it  fvom  the  files. 

Nearly  four  years  after  the  commencement 
of  this  action,  the  plaintiff  asked  leave  of 
court  to  add  certain  specific  amendments  to 
his  original  petition,  but,  as  the  matter  of  al- 
lowing amendments  to  pleadings  Is  one  large- 
ly within  the  discretion  of  the  trial  court, 
only  an  abuse  of  such  discretion  will  be  re- 
viewed by  an  appellate  court.  We  do  not 
think  the  court  erred  in  refusing  to  allow  the 
proposed  amendments.     As  the  petition  then 

'  failed  to  state  a  cause  of  action,  there  re- 
mained no  question  to  be  litigated  between 
the  parties,  and  the  court  very  properly  sus- 
tained the  motion  to  dismiss  the  action  at  the 
cost  of  the  plaintiff.  The  judgment  will  be 
affirmed.    All  the  Judges  concurnng. 
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(5  Kan.  App.  197) 

LOMBARD  INV.  CO.  y.  BURTON. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.     Dec.  5,  1896.) 
Inteuest  on  Judombst. 
A  judgment  creditor  is  entitled  to  interest 
on  his  judgment  up  to  the  time  of  confirmation  of 
a  sale  of  real  estate  which  is  made  for  the  satis- 
faction of  such  judgment. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Marshall  county; 
R.  B.  Spilman,  Judge. 

Action  by  Denton  Burton  against  the  Lom- 
bard Investment  Company.  Judgment  for 
plaintiff.    Defendant  brings  error.    Kevei'sed. 

Ferry  &  Small  and  H.  P.  Lowenstehi,  for 
plaiutilT  In  error.  J.  A.  Broiighton  and  W.  S. 
Glass,  for  defendant  In  error. 

CLARK,  J.  On  October  2C,  18»1,  In  an  ac- 
tion then  pending  In  the  district  court  of  Mar- 
shall county,  the  Lombard  Investment  Compa- 
ny, S.  K.  Martin,  and  the  First  National  Bank 
of  Maj-ysville  each  recovered  a  personal  judg- 
ment against  one  James  Johnson,  and  in  said 
action,  on  said  day,  a  decree  waa  duly  entered 
establishing  the  priority  of  lien  of  the  said  Judg- 
ments on  the  S.  W.  %  of  section  4,  and  the  W. 
%  of  section  9,  ail  in  township  2,  S.,  of  range 
8  E.,  In  said  county.  By  this  decree  the  judg- 
ment in  favor  of  the  investment  company  was 
declared  to  be  a  first  lien  on  all  of  said  real 
estate;  the  judgment  in  favor  of  Martin  was 
declared  to  be  a  second  lien  on  the  S.  W.  % 
of  said  section  9;  and  the  judgment  in  favor 
of  the  bank  was  declared  to  be  a  second  Hen  on 
said  S.  W.  Vi  of  section  4,  and  a  third  lien  on 
the  S.  W.  14  of  said  section  9.  The  decree  also 
provided  that,  unices  the  judgment  In  favor  of 
Martin  should  be  paid  within  10  days  from 
the  entry  thereof,  an  order  should  Issue  for  the 
sale  of  the  S.  W.  %  of  said  section  9,  and  the 
proceeds  thereof  be  distributed  according  to  the 
further  orders  of  the  court.  It  further  pro- 
vided that,  if  the  said  judgment  In  favor  of 
the  Investment  company  should  not  be  paid 
,  within  six  montlis  from  the  date  of  its  rendi- 
tion, an  order  should  Issue  for  the  sale  of  the 
said  S.  W.  Vi  of  section  4,  and  the  S.  W.  % 
of  said  section  9,  and  that  the  proceeds  of  such 
sale  should  be  returned  into  court,  to  be  dis- 
tributed according  to  Its  further  order;  and 
that,  if  said  land  should  not  sell  for  a  sufficient 
sum  to  satisfy  said  judgment,  an  order  should 
issue  for  the  sale  of  the  N.  W.  Vi  of  said  section 
9.  Tlie  decree  further  provided  that,  unless 
the  judgment  In  favor  of  the  bank  of  Marys- 
vlUe  should  be  paid  within  six  months  from  the 
date  of  its  rendition,  an  order  should  issue  for 
the  sale  of  the  said  S.  W.  Vi  of  section  4,  and 
the  S.  W.  Vi  of  said  section  9.  and  that  the  pro- 
cecils  of  such  sale  should  be  returned  into  court, 
to  Ije  distilbuted  acconling  to  Its  further  or- 
ders. On  May  17,  1S92,  without  the  knowl- 
edge or  consent  of  the  Investment  compiiny.  the 
bank  caused  to  be  issnetl  by  the  clerk  an  order 
of  sale  -which  recited  tlie  rendition  of  the  judg- 
ment in  its  favor  against  Johnson,  and  that 


part  of  the  decree  which  provided  that,  if  the 
judgment  should  not  be  paid  within  six  months 
from  its  rendition,  an  order  should  issue  for 
the  sale  of  the  said  S.  W.  H  of  section  4,  and 
the  S.  W.  Vi  of  said  section  9.  This  order  of 
sale  was  duly  executed,  and  the  two  quarter 
sections  of  laud  were  duly  and  separately  sold 
on  the  20th  day  of  Jtme,  1892,  to  one  E.  R. 
Fulton,  for  the  aggregate  sum  of  $7,300.  The 
first  regular  term  of  the  district  court  of  Jlar- 
shall  county  after  the  date  of  said  sale  duly 
convened  on  October  3,  1892,  and  on  October 
13th  thereafter,  on  motion  of  the  investment 
company  and  of  the  banl:,  a  decree  of  conflnna- 
tion  was  duly  entered.  The  record  shows  that 
these  sales  could  not  have  been  confirmed  prior 
to  that  term.  The  decree  of  confirmation  con- 
tained, among  other  things,  the  following  pro- 
vision: "It  is  further  ordered  by  the  eom-t  that 
the  proceeds  of  the  sale  of  said  pi-emiscs  by  the 
sheriff  of  said  county  be  iwld  to  the  parties  re- 
spectively entitled  thereto  in  the  order  of  priori- 
ty as  found  by  the  cotirt  in  the  decree  of  fore- 
closm-e  in  said  cause  dated  October  26,  1891, 
and  that  the  clerk  of  this  covrt  distribute  the 
same  according  to  law,  after  paying  all  the 
taxes  on  said  premises."  On  the  day  that  this 
decree  was  entered,  Denton  Burton,  the  clerk 
of  the  court,  and  who  is  the  defendant  In  error 
herein,  upon  the  demand  of  the  Investment 
company  paid  to  It  the  sum  of  $6,130,  that 
amount  representing  the  original  judgment  In  Its 
favor,  with  Interest  thereon  from  the  date  of 
the  rendition  of  such  judgment  to  the  day  pf 
the  confinnation  of  the  sale.  After  payment  of 
the  costs,  taxes,  and  the  amounts  adjudged  to 
be  due  Martin  and  the  Investment  comiMny, 
with  Interest  thereon  to  the  date  of  confinna- 
tion, the  amount  of  the  proceeds  of  said  sale 
was  Insufficient  to  pay  off  and  discbarge  in  full 
the  judgment  In  favor  of  the  bank,  and  the 
latter  demanded  of  the  clerk  the  amount  which 
It  alleged  bad  been  erroneously  paid  by  him  to 
the  investment  company  as  Interest  on  said 
judgment  from  the  date  of  the  sale  of  the  real 
estate  to  the  date  of  the  confirmation  tliereof, 
the  same  beuig  $206.95.  This  amount  the  clerk 
then  paid  to  the  bank,  and  demanded  a  return 
of  a  like  sum  from  the  Investment  company, 
which  demand  was  refused;  whereupon  the 
clerk  and  the  Investment  company,  in  order 
that  it  might  be  judicially  determined  as  to 
whelher  or  not  the  latter  was  entitled  to  re- 
ceive Interest  upon  Its  judgment  from  the  day 
of  the  sale  of  said  real  estate  to  the  date  of 
the  confirmation  thereof,  submitted  that  single 
question  to  the  dlsti'lct  court  of  Marshall  coun- 
ty upon  an  agreed  case  embod<ylug  a  statement 
of  the  foregoing  facts,  as  authorized  by  section 
525  of  the  Civil  Code,  and  therein  stipulated 
that.  If  the  Investment  company  was  entitled  to 
such  Interest,  then  judgment  should  be  render- 
ed in  its  favor  for  the  costs  of  such  proceeding. 
but  that,  If  It  was  not  entitled  to  such  Interest, 
then  judgment  should  be  rendered  against  It  In 
favor  of  Fulton  for  $206.f>5,  with  Interest  there- 
on from  the  13th  day  of  October,  1892.  The 
district  court  found  that  said  judgment  did  not 
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draw  Interest  after  the  date  of  sale,  and  ren- 
dered judgment  upon  such  finding,  in  accord- 
ance with  the  stipulation  contained  hi  said 
agreed  case.  The  investment  company  Is  here 
seeking  a  reversal  of  tiiat  juiigment.  The  de- 
fendant In  error  has  made  no  appearance  In 
this  court,  but  the  First  National  Banl:  of 
Marysviile,  while  not  a  party  to  this  proceed- 
ing, claims  that  It  is  a  party  In  Interest,  and 
that  its  rights  will  be  determined  by  the  deci- 
sion of  this  case,  and  with  the  consent  of  the 
plaintiff  In  error  has  voluntarily  appeared,  and 
filed  a  printed  brief  and  argument  in  support 
of  the  finding  and  Judgment  of  the  trial  court. 
Paragraph  3501,  On.  St.  1889,  provides  that, 
••when  a  rate  of  interest  Is  specified  in  any  con- 
tract, that  rate  shall  conthiue  until  full  pay- 
ment Is  made  and  any  judgment  rendered  on 
sny  such  contract  shall  bear  the  same  rate  of 
interest  mentioned  In  the  contract,  which  rate 
siiall  be  specified  in  the  judgment."  The  rec- 
ord shows  that  the  contract  upon  which  the 
Judgment  in  favor  of  the  Lombard  Investment 
Company  was  based  specified  the  rate  of  inter- 
est to  which  the  plaintiff  in  error  was  entitled, 
and  that  such  rate  was  in  Uke  manner  speci- 
fied in  the  Judgment.  It  Is  therefore  appar- 
ent that  the  real  question  at  Issue  is  as  to  the 
proper  construction  to  place  upon  the  words 
•'until  full  payment  is  made,"  as  used  In  the 
section  of  the  statute  above  quoted.  C!ounsel 
for  the  bank  contend  that,  when  the  purchase 
price  of  real  estate  sold  under  foreclosure  pro- 
ceedings Is  paid  to  the  sheriff,  he  holds  the 
money  in  the  dual  capacity  of  an  officer  of  the 
court  and  an  agent  of  the  Judgment  creditor; 
and  that  as  the  confirmation  of  the  sale  And 
conveyance  of  the  real  estate  relate  back  to 
the  date  of  the  sale,  and  entitle  the  purchaser 
to  the  crops  which  were  then  unripe  and  grow- 
ing on  the  premises  (Land  Co.  v.  Barwick,  50 
Ivan.  57,  ai  Pac.  &^5),  a  sale  by  the  sheriff  for 
an  amount  sufficient  to  satisfy  the  Judgment, 
interest  to  that  date,  and  the  costs,  should  be 
held  tantamount  to  "full  payment,"  and  that 
interest  on  the  judgment  should  therefore  cease 
from  such  date,  although  the  creditor  might 
not  actually  recdve  the  money,  nor  be  entitled 
thereto  until  some  time  thereafter.  We  can- 
not agree  with  counsel  in  his  conclusions. 
The  law  of  this  state  requires  that  an  order  of 
sale  or  special  execution  shall  conform  to  the 
judgment  or  order  of  the  court.  Civ.  Code,  S 
517.  The  decree  which  was  entered  at  the 
date  of  the  rendition  of  these  several  judg- 
ments provided  that,  if  the  judgment  in  favor 
of  the  bank  was  not  paid  within  six  months 
from  the  date  of  its  rendition,  an  order  should 
issue  for  the  sale  of  the  real  estate  therein 
mentioned,  and  that  the  proceeds  thereof 
sliould  be  returaed  into  court,  "to  be  distrib- 
uted according  to  its  further  orders."  The 
writ  under  which  this  sale  was  made  con- 
formed to  the  judgment  and  order  of  the  court 
Section  4.')8  of  the  Civil  Code  in  substance  pro- 
vides that  the  sheriff  shall  retain  the  purchase 
money  In  his  hands  until  the  sale  is  either 
duly  confirmed  or  set  aside,  and  that  he  shall 


then  pay  the  same  to  the  persons  entitled  there- 
to, "agreeably  to  the  order  of  the  court."  As 
was  said  by  Horton,  C.  J.,  in  Johnson  v.  Lind- 
say, 27  Kan.  514:  "While  the  confirmation  of 
a  sale  relates  back  to  the  date  of  the  sale,  the 
proceedings  under  an  execution  or  order  of 
sale  are  in  fieri  and  not  perfected  until  the 
court  has  examined  the  proceedings,  and  di- 
rected the  clerk  to  make  an  entry  on  the  Jour- 
nal that  the  conrt  Is  satisfied  with  the  legality 
of  the  sale,  and  for  the  officer  to  make  to  the 
purchaser  a  de«d  for  the  lands  and  tenements 
so  sold.  The  officer  making  the  sale  retains 
the  purchase  money  in  his  hands  until  the 
court  confirms  the  proceedings,  and  no  title 
passes  to  the  purchaser  without  the  order  of 
confirmation;  and  until  such  confirmation  the 
sale  Is  not  legally  consummated,  so  as  to  enti- 
tle the  purchaser  to  a  conveyance  thereof." 
In  Ferguson  v.  Tutt,  8  Kan.  370,  it  was  held 
that  it  is  the  duty  of  the  sheriff  to  receive  the 
purchase  money  when  the  sale  Is  made,  and  to 
bold  It  until  the  sale  is  confirmed  by  the  court, 
and  then  to  pay  it  over  to  the  person  or  per- 
sons entitled  thereto.  In  Kothman  v.  Mark- 
son,  34  Kan.  542,  9  Pac.  218,  It  was  held  that 
while,  by  the  levy  of  an  attachment  of  real 
estate  at  the  commencement  of  an  action,  a 
contingent  Hen  thereon  Is  created,  yet,  until  a 
sale  and  conveyance  of  tlie  real  estate  are  made 
in  pursuance  of  the  judgment  and  order  of  the 
court  rendered  in  such  action,  the  right  of  pos- 
session remains  in  the  debtor,  and  that,  until 
such  sale  Is  completed  in  pursuance  of  the 
judgment  and  decree,  neither  the  plaintiff  nor 
the  purchaser  at  the  sale  acquires  any  right 
to  the  rents,  issues,  or  profits  of  the  real  es- 
tate. We  cannot  distinguish  any  difference  In 
principle  between  the  relative  rights  of  the 
purchaser,  the  debtor,  and  the  creditor  with  re- 
spect to  the  rents,  issues,  and  profits'  of  real 
estate  sold  by  order  of  the  court  in  an  attach- 
ment proceeding,  and  a  similar  sale  upon  an 
order  issued  under  a  decree  forecloshig  a  real- 
estate  mortgage.  Until  the  sale  is  confirmed, 
— in  fact,  until  the  deed  is  executed,— the  debt- 
or is  entitled  to  the  possession  of  the  property 
sold,  and  to  the  rents.  Issues,  and  profits  there- 
of, and  would  be  chargeable  with  interest  on 
the  Judgment  until  such  time  as,  by  due  pro- 
cess of  law,  the  creditor  would  be  entitled  to 
the  fund  arising  from  the  sale  of  the  property 
given  to  secure  the  payment  of  his  claim.  In 
this  case  the  sale  was  duly  confirmed,  and  the 
sheriff,  as  ordered  by  the  court,  paid  the  pro- 
ceeds thereof  to  the  clerk,  to  be  by  him  distrib- 
uted among  the  several  parties  entitled  thereto, 
"In  the  order  of  priority  as  found  by  the  court 
in  the  decree  of  foreclosure  in  said  cause  dat- 
ed October  28,  1891."  Under  the  provisions 
of  the  sections  of  the  statute  above  quoted,  the 
decisions  of  our  supreme  court,  the  Judgment 
and  decree  entered  herein,  and  the  order  of 
.sale  issued  In  pursuance  thereof,  it  is  evident 
that  the  sale  was  not  legally  consummated, 
the  purchaser  was  not  entitled  to  a  convey- 
ance of  the  real  estate,  nor  the  judgment  cred- 
itor to  any  part  of  the  proceeds  of  the  sale^ 
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until  after  tbe  conflnnatlon.  Tbe  judgment, 
In  contemplation  of  law,  was  not  "fully  paid" 
until  October  13,  1892,  and  the  creditor  was 
entitled  tp  Interest  thereon  until  that  date. 
Taylor  v.  Robinson,  2  Allen,  5G2.  The  judg- 
ment will  therefore  be  reversed,  and  the  cause 
remanded,  with  directions  to  enter  judgment 
In  favor  of  the  plaiutlS  in  error  for  costs,  in 
accordance  with  the  stipulations  contained  in 
tbe  agreed  case.     All  the  judges  concurring. 


(5  Kan.  App.  202) 

AULTMAN-TAYLOR  CO.  v.  PRAZIBR 
et  al. 

(Court  of  Appeals  of  Kansas.  Northern  Depart- 
ment, C.  D.     Dec.  6,  1806.) 

Briefs  on  Appeal  —  Oonditional  Warrantt  — 
Notice  of  Dbpects. 

1.  The  rules  of  this  court  apon  the  subject  of 
briefs  were  adopted  to  be  observed  and  followed, 
and  a  disregard  of  their  plain  requirements  by 
olaintiff  in  eiTor,  without  valid  excuse,  is  of  it- 
self sufficient  reason  for  the  affirmance  of  the 
judgment  or  dismissal  of  the  case.  Baker  r. 
Sears,  42  Pac.  501,  2  Kan.  App.  617. 

2.  The  warranty  in  this  case  should  be  con- 
strued to  be  a  warranty  of  the  machjne  as  a 
whole,  and  to  each  and  every  part  thereof  (with 
the  exception  of  the  levers  and  belting),  in  case 
the  machine  received  good  management,  and  if 
certain  directions  were  intelligently  followed,  it 
would  do  good  work:  and,  if  it  <lid  not,  the  com- 
pany was  to  remedy  the  defect  at  its  own  ex- 
pense, or  take  back  tbe  machine,  and  refund  pay- 
ments. 

3.  Where  it  is  provided  in  the  conditional  war- 
ranty of  the  sale  of  a  machine,  "If  the  purchaser, 
intelligently  following  certain  rules,  directions, 
etc.,  is  unable  to  make  it  operate  well,  he  must, 
within  ten  days  after  the  delivery,  give  notice  in 
writing  to  tlie  company  at  Mansfield,  Ohio,"  and 
it  is  shown  that  the  manager  in  charge  of  the 
company's  business  for  the  state  of  Kansas,  at 
Kansas  City.  Mo.,  had  notice,  and  se'nt  a  party 
to  examine  the  machine  and  remedy  the  defect, 
this  would  be  sufficient  notice  to  the  company 
that  it  did  not  comply  with  the  warrant. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Marshall  county; 
R.  B.  SpUman,  Judge. 

Action  by  the  Aultman-Taylor  Company 
against  S.  J.  Frazler  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

J.  A,  Brougbten,  for  plaintiff  In  error.  E. 
Hutchinson  and  Mann  &  Redmond,  for  de- 
fendants In  error. 


GILKBSON,  P.  J.  Our  attention  Is  called 
to  the  fact  that  in  some  respects  the  brief  of 
the  plaintiff  In  error  is  not  In  conformity 
with  rule  5  of  this  court.  We  can  add  to 
this  that  It  does  not  in  any  respect,  except 
that  It  Is  printed.  It  consists  of  nine  pages, 
and  Is  styled  "Statement  of  Facts,"  without 
a  specification  of  error  separately  and  par- 
ticularly set  out  therein.  Objections  to  the 
admission  and  rejection  of  testimony  are 
strewn  all  through  it,  without  quoting  any 
of  the  evidence;  criticisms  upon  instructions 
given  and  refused,  without  setting  out  tbe 
Instructions;   and  it  is  Impossible  to  distin- 


guish between  arguments  and  statement  of 
facts.  There  can  be  no  valid  excuse  for 
such  total  disregard  of  the  plain  require- 
ments of  rule  5  of  this  court,  and,  as  was 
said  per  curiam  in  Baker  v.  Sears,  2  Kan. 
App.  620,  42  Pac.  501:  '"The  rules  of  this 
court  with  reference  to  briefs,  both  as  to 
their  form,  subject-matter,  and  time  of  serv- 
ice, were  adopted  for  the  purpose  of  afford- 
ing to  the  court  and  counsel  the  fullest  op- 
portunities and  best  means  for  the  consid- 
eration and  disposition  of  cases.  These  rules 
should  be  regarded  by  the  attorneys  having 
business  before  the  court  as  something  more 
than  mere  suggestions  to  be  observed  or  dis- 
regarded at  their  pleasure;  and  a  failure  to 
comply  with  the  plain  requirements  on  the 
part  of  tbe  plaintiff  in  error,  without  ade- 
quate-excuse, is  sufficient  reason  of  itself  .for 
affirming  the  judgment  or  dismissing  the 
case." 

On  page  2  of  the  brief  we  find  the  follow- 
ing statement:  "The  contention  of  the  plain- 
tiff Is  that  the  machine  was  purchased  under 
a  written  warranty;  that  Frassier,  to  avail 
himself  of  the  warranty,  must  render  sub- 
stantial compliance  therewith;  and  that  no 
written  or  actual  notice  was  given  by  him, 
and  no  waiver  or  knowledge  to  the  company, 
and,  by  reason  of  bis  default,  has  no  recourse 
against  the  plaintiff."  On  page  7  we  find 
this  statement:  "If  the  machine  was  pur- 
chased under  the  contract,  then,  before  de- 
fendant Frazler  can  recover,  he  must  show 
one  of  the  following  propositions:  (1)  Writ- 
ten notice,  as  provided  In  the  contract.  Fra- 
zler makes  no  pretense  of  having  given  It. 
(2)  The  failure  of  such  notice  by  plaintiff. 
There  is  no  evidence  to  support  a  waiver  of 
the  requirements  of  the  contract"  Treating 
these  as  the  assignment  of  error  (for  upon 
examination  of  the  record  we  find  that  the 
only  questions  raised  in  the  court  below  are 
embodied  therein),  we  fail  to  find  any  re- 
versible error  in  the  record. 

The  warranty  relied  upon  is  as  follows: 
"Warranty  on  Thresher.  This  machine  is  or- 
dered, purchased,  and  sold  to  the  following 
warranty  and  agreement/  viz.:  That  with 
good  management  the  Aultman-Taylor  thresh- 
er is  capable  of  doing  a  good  busiuess  in 
threshing  and  cleaning  grain,  and  Is  supe- 
rior in  its  adaptation  for  separating  and  sav- 
ing from  the  straw  the  various  kinds  and 
conditions  of  grain  and  seeds.  Conditioned, 
that  the  undersigned  purchaser  shall  intelli- 
gently follow  the  printed  hints,  rules,  and  di- 
rections of  the  manufacturers;  and  if  by  so 
doing  they  are  unable  to  make  it  operate 
well,  written  notice,  stating  wherein  It  fails 
to  satisfy  the  warranty,  Is  to  be  given  by 
the  purchaser  to  the  Aultmau  &  Taylor  Com- 
pany at  Mansfield,  Ohio,  by  registered  letter, 
within  ten  days  after  the  delivery  of  the  ma- 
chine to  the  purchaser,  and  reasonable  time 
allowed  to  get  to  it  and  remedy  the  defect, 
unless  it  be  of  such  a  nature  that  they  can- 
not advise  by  letter.    If  they  are  not  able  to 
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make  it  operate  •well  (the  purchaser  render- 
ing necessary  and  kindly  assistance),  and 
the  fault  Is  In  the  machine,  It  Is  to  be  taken 
back,  and  the  payments  refunded,  or  the  de- 
fective part  remedied,  and  made  the  same  as 
in  other  machines  which  do  perform  satis- 
factorily. But,  If  the  purchaser  fails  to 
make  It  perform  through  improper  manage- 
ment, or  neglects  to  observe  the  printed  or 
written  directions,  then  the  purchasers  are 
to  pay  all  expenses  Incurred.  Also  that,  if 
any  part  of  said  machine  (except  tie  levers 
or  belting)  fails  during  this  year  in  conse- 
quence of  any  defect  in  material  of  said  part, 
if  the  purchaser  shall  have  observed  the 
printed  or  written  directions  applicable  to 
the  management  of  snch  part,  the  Aultman 
&  Taylor  Company  are  to  furnish  a  duplicate 
of  said  part  free  of  charge,  except  freight, 
after  the  presentation  of  the  defective  piece, 
clearly  showing  a  flaw  in  the  material  at  the 
factory,  at  any  time  within  one  year;  but  de- 
ficiencies in  pieces,  or  in  special  attachment, 
not  to  condemn  other  parts;  and  deficiencies 
in  general  adaptation,  or  the  taking  back  of 
the  machine,  must  be  reported  by  registered 
letter  to  the  Aultman  &  Taylor  Company  at 
ilansfield,  Ohio,  within  te;a  days  after  de- 
livery of  it  to  the  purchaser;  otherwise  all 
claims  whatever  are  expressly  waived  by  the 
purchaser."  This  warranty  should  be  con- 
strued to  be  a  warranty  of  the  machine  as  a 
whole,  and  to -each  and  every  part  thereof, 
except  levers  and  belting,  and  with  good 
management  it  is  capable  of  doing  good  work 
in  some  particulars  and  superior  in  others; 
that.  If  certain  printed  directions  are  follow- 
ed, and  If  it  cannot  be  made  to  operate  suc- 
cessfully, upon  notice  the  company  will  at 
their  expense  make  it  operate,  and,  if  the 
defect  Is  in  the  machine,  they  will  take  it 
back,  and  refund  the  payments;  if  the  fault 
is  in  a  defective  piece,— that  is,  the  piece  be- 
ing Imperfectly  made,— they,  upon  notice,  will 
replace  the  defective  piece  with  a  perfect 
one,  at  their  expense,  except  freight.  The 
terms  of  the  warranty  are  mutual,  and  the 
company  cannot  insist  upon  a  strict  compli- 
ance with  its  terms  by  the  purchaser,  and 
fail,  neglect,  and  refuse  to  comply  with  it 
themselves.  The  jui'y  found  generally  for 
the  defendants.  No  special  findings  were 
asked  or  returned,  and  the  trial  court  has 
sanctioned  their  verdict.  And  the  general 
finding  in  their  favor  is  a  finding  in  their 
favor  for  all  the  facts  necessary  to  consti- 
tute their  defense;  and  we  think  there  is 
abundant  testimony  to  support  the  verdict. 
As  we  have  said,  the  only  contention  on 
the  part  of  the  plaintiff  raised  by  the  plead- 
ings is  as  follows:  *That  the  defendant  8.  J. 
Frazier  has  wholly  neglected  and  failed  to 
keep  and  perform  the  conditions  of  said  con- 
tract and  warranty  on  his  part,  in  this,  to 
wit:  'Conditioned,  that  the  undersigned  pur- 
chaser shall  intelligently  follow  the  printed 
rules,  hints,  and  directions  of  the  manufactur- 
er; and  if,  by  so  doing,  they  are  unable  to 


make  it  operate  well,  written  notice,  stathig 
wherein  it  fails  to  satisfy  the  warranty,  is 
to  be  given  by  the  purchaser  to  Aultman  & 
Taylor  Company,  at  Mansfield,  Ohio,  by  reg- 
istered letter,  within  ten  days  after  the  de- 
livery of  the  machine  to  the  purchaser.'  That 
defendant  S.  J.  I'razler  did  not  'cause  a  writ- 
ten notice,  stating  wherein  such  machine  fails 
to  satisfy  the  waiTunty,  to  be  given  to  this 
plahitlff  at  Mansfield,  Ohio,  by  the  said  de- 
fendant, within  ten  days  after  the  delivery 
of  the  machine  to  him,'  and  by  reason  there- 
of, and  under  the  terms  and  conditions  of  said 
contract  and  warranty,  the  said  alleged  de- 
fects and  claims  set  forth  in  their  several  an- 
swers herein  and  by  reason  thereof,  the  said 
defendants  are  estopped  from  making  their 
pretended  counterclaim  for  damages."  Now, 
construtag  this  pleading  (the  reply)  strictly, 
the  plaintiff  only  complahis  of  the  failure  to 
give  the  written  notice,  but,  give  it  the  most 
liberal  construction  possible,  and  it  is,  then, 
that  the  defendant  did  not  intelligently  fol- 
low the  printed  rules,  hints,  and  directions  of 
the  manufacture:,  and  did  not  give  the  writ- 
ten notice.  What  these  rules,  hints,  and  di- 
rections are,  we  are  unable  to  say,  as  there 
is  not  a  syllable  of  testimony  upon  the  sub- 
ject, or  that  the  defendant  did  not  intelli- 
geutly  follow  them  in  the  management  of  the 
machine.  We  think,  under  the  warranty,  the 
facts  necessary  for  the  defendant  to  prove  in 
order  to  sustain  his  defenses  are:  (1)  That 
the  machine  received  good  management. 
There  is  not  a  word  of  testimony  to  show  that 
It  did  not.  On  the  contrary,  the  testimony 
is  uncontradicted  that  parties  who  had  had 
from  two  to  ten  years'  experience  with  thresh- 
ing machines  did  all  they  knew  bow  to  do  to 
make  it  work,— that  Is,  to  keep  the  cylinder 
from  heating.  (2)  Tliat  it  was  not  capable  of 
doing  a  good  business  in  threshing  and  clean- 
ing grain.  All  of  the  testimony  upon  this 
proposition  Is  positive  and  undenled  that  it 
could  not  be  run  continuously  without  dan- 
ger of  setting  it  on  fire  by  reason  of  the  cyl- 
inder box,  and  that  it  was  idle  at  least  one- 
third  of  the  time.  (3)  That  he  notified  the 
company  within  the  time.  Upon  this  there  is 
a  conflict  of  testimony,  but  it  is  proven  be- 
yond  dispute  that  the  general  manager  of  the 
company  for  the  state  of  Kansas  received  no- 
tice (how  or  from  whom  is  not  shown),  and 
that  he  sent  an  expert  to  look  after  this  ma- 
chine. But  upon  this  proposition  seems  to 
hinge  all  of  the  company's  contention  "that 
they  did  not  receive  notice  as  required  by  the 
contract,— that  is,  by  registered  letter,  sent  to 
the  company  at  Mansfield,  Ohio."  We  think 
this  notice  to  the  general  manager  would  be 
sufficient  notice  under  the  warranty,  striking 
out  the  conflicting  testimony  upon  the  subject 
of  written  notice  to  the  house.  Machine  Co. 
V.  Mann,  42  Kan.  372,  22  Pac.  417.  We  think 
there  Is  ample  testimony  to  sustain  the  find- 
ing of  all  these  facts.  But,  as  we  have  said, 
the  terms  of  the  contract  of  warranty  are 
mutual;  yet  the  plaintiff  did  not  perform  its 
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part,  or  even  attempt  so  to  do.  Under  tbe 
contract  they  were  "to  remedy  the  defect,  and, 
if  iK)ssible,  make  the  machine  operate  well." 
They  did  not  even  attempt  so  to  do.  The  ex- 
pert sent  by  the  general  manager,  Boyd,  re- 
fused to  go  to  the  place  where  the  machine 
was,  and  ascertain  what  was  the  matter  with 
it.  "If  they  could  not  make  It  operate  well, 
and  the  fault  was  hi  the  machhie,  they  were 
to  take  it  back,  and  refund  the  payment.  If 
the  default  was  a  defective  part,  that  part 
was  to  be  remedied,  and  made  the  same  as 
in  other  machines  which  do  perform  well." 
But  it  is  contended  that  the  defendant  should 
have  had  this  defect  remedied,  under  the  rule 
"that  it  is  the  duty  of  the  party  Injured  to 
take  reasonable  measures  to  lessen  the  dam- 
ages." We  think  the  testimony  in  this  case 
clearly  shows  that  he  did,  and  there  is  noth- 
ing to  indicate  that  he  aggravated  them;  and 
under  the  express  terms  of  the  contract  it 
was  the  duty  of  the  company  to  remedy  the 
defects  at  their  own  expense,  unless  the  fault 
was  occasioned  by  improper  management,  or 
failure  to  observe  the  rules,  hints,  etc.,  of  the 
manufacturer.  And  besides,  the  defects  prov- 
en were  in  the  machine,  and  required  skilled 
workmen  to  remedy,  and  were  (after  the  ma- 
chine was  taken  by  the  company,  and  sold 
to  another  party)  remedied  by  a  party  sent 
from  the  factory  upon  the  same  complaint 
being  made,  and  a  local  artisan  failing  to  cor- 
rect it.  The  testimony  shows  that  the  power 
did  not  work  as  it  should;  from  what  cause, 
we  are  unable  to  state,  as  it  is  not  disclosed 
by  the  testimony.  . 

One  other  proposition  we  will  pass  upon  in 
this  case,  as  It  is  called  to  our  attention  in  the 
brief;  that  is,  that  the  verdict  Is  excessive. 
We  think  not,  and  there  Is  abundant  testi- 
mony to  support  the  amount  of  damages  on 
the  theory  that  the  machine  was  worthless  to 
the  defendfljit  Frazier;  and,  as  the  plaintiff 
had  agreed  to  remedy  the  defects,  could  have 
done  so,  and  In  all  probability  made  this  ma- 
chine operate  well,  but  refused  and  neglected 
to  do  so,  they  cannot  now  complain  of  the 
damage  their  own  wrong  has  caused.  The 
judgment  will  be  alHrmed.  All  the  judges 
concurring. 


(5  Kan.  App.  209) 

WALKER  V.  COATES  et  at. 

(Court  of  Appeals  of  Kansas,  Northern  De- 
partment, C.  D.    Dec.  5,  1896.) 

Insanity  —  Inquisition-  —  Discharge  fkom  Con- 

FI N  EM  ENT— CoNTIiACTS. 

On  an  inquisition  duly  instituted  and  had, 
one  C.  was  adjudged  to  be  of  unsound  mind, 
and  a  fit  person  to  be  committed  to  the  insane 
asylum;  but  no  guardian  of  his  estate  was  ap- 
pointed. Pursuant  to  such  adjudication  he  was 
confined  in  the  asylum,  from  which  he  was  aft- 
erwards discharged,  as  restored  to  his  right 
mind;  but  no  adjudication  thereof  was  had  in 
tlio  probate  court  which  committed  him.  Thcro- 
nftor  C.  and  wife  executed  a  mortgage  on  their 
homestead,  which  was  alleged  to  l)e  void,  in  an 
action   to   foreclose  the   same,   because  of   un- 


soundness of  mind  on  the  part  of  C.  at  the  time 
it  was  executed.  Held  that,  while  evidence  of 
adjudication  of  unsouuduess  of  mind  made  out 
a  prima  facie  defense,  it  was  not  conclusive, 
and  it  might  be  shown  by  any  competent  evi- 
dence that  C.  was  of  sound  mind  at  the  time  he 
executed  the  mortgage. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Smith  county;  Cy- 
rus Heren,  Judge. 

Action  by  Asa  Walker,  guardian,  against  Dan- 
iel S.  Coates  and  others.  Judgment  for  defend- 
ants.   Plaintiff  brings  «Tor.    Reversed. 

Cook  &  Gossett,  for  plaintiff  in  error.  R.  ^L 
Pickler,  for  defendants  In  error. 

CLARK,  J.  This  is  an  action  brought  in 
the  district  court  of  Smith  county  by  Asa  Walk- 
er, guardian,  to  recover  from  Daniel  S.  Coates 
and  Roxaua  D.  Coates,  his  wife,  tbe  amount  due 
on  a  promissory  note  executed  by  them  in  the 
principal  sum  of  $900,  bearing  date  April  23, 
1889,  payable  to  Willis  G.  Myers,  and  by  hhn 
indorsed  to  the  plaintiff,  and  also  to  fcnredose 
a  real-estate  mortgage.  In  tbe  form  of  a  deed 
of  trust,  given  by  Coates  and  wife  to  Edward 
E.  Holmes,  trustee,  to  secm-e  tbe  payu:.ent  of 
said  note.  Daniel  S.  Coates,  although  person- 
ally served  with  stmunons,  made  default.  Sev- 
eral months  after  tbe  commencement  of  the 
action,  one  W.  E.  Coates,  as  guardhm  of  Daniel 
S.  Coates,  was  made  a  party  defendant,  and 
he  and  Roxana  D.  Coates  filed  their  separate 
answers,  in  which  they  denied  generally  the 
allegations  of  the  petition,  and  then  alleged 
that,  at  tbe  time  of  the  executton  of  tbe  pre- 
tended mortgage  mentioned  in  the  petition,  the 
real  estate  therein  described  was  the  homestead 
of  said  Daniel  S.  and  Roxana  D.  Coates,  and 
that  said  pretended  mortgage  was  not  executed 
by  their  Joint  consent;  that,  at  the  time  of  the 
execution  of  tbe  said  instrument  sued  on,  tlie 
said  Daniel  S.  Coates  was  Insane  and  had  been 
so  declared  by  tbe  probate  court  of  Smith  coim- 
ty;  and  that  he  was  Incapable  of  giving  his 
consent  to  tbe  making  of  any  contract  at  tbe 
time  of  the  execution  of  tbe  said  pretended 
mortgage;  and  prayed  that  tbe  same  be  can- 
celed and  held  for  naught.  The  reply  of  the 
plaintiff  denied  each  and  every  allegation  of 
new  matter  contained  in  these  answers,  and  al- 
leged specifically  that  at  the  time  of  the  ex- 
ecution of  the  note  and  mortgage  Daniel  S. 
Coates  was  of  sound  mind;  that  the  mortgage 
was  given  and  the  money  loaned  thereon  in 
good  faith;  that  at  that  time  there  was  noth- 
ing in  tbe  appearance  or  conduct  of  the  husband 
to  Indicate  that  he  was  of  unsotmd  mind  or  in- 
capable of  the  transaction  of  business,  bat  tbat 
be  was  then  apparently  in  possession  of  his  men- 
tal faculties,  and  was  then  engaged  in  tbe 
transaction  of  business  for  himself;  that  at  tbe 
time  of  making  said  note  and  mortgage  there 
were  two  mortgage  liens  on  the  land,  amount- 
ing to  $CCO,  which  were  paid  out  of  the  pro- 
ceeds of  the  note  and  mortgage  in  suit  for  tbe 
joint  benefit  of  the  defendants,  and  the  resldae 
applied  by  them  to  their  Joint  use.  The  plain- 
tiff recovered  a  verdict  and  personal  judgment 
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against  Koxana  D.  Coates  for  tbe  amount  due 
on  the  note,  but  was  denied  a  judgment  agralnst 
Daniel  S.  Coates,  or  a  decree  foreclosing  the 
nioi'tgage,  and  he  brings  the  case  here  for  re- 
view. The  principal  errors  complained  of  are 
the  various  rulings  of  the  court  upon  the  ad- 
mlission  of  evidence  offered,  and  tbe  instruc- 
tions to  the  Jury. 

Under  the  pleadings,  the  court  properly  held 
that  the  burden  of  proof  was  on  the  defend- 
ants. They  proved  that  the  real  estate  mort- 
gaged was  the  homestead  of  the  mortgagors, 
who  were  husband  and  wife;  that  tbe  bus- 
band,  upon  proceedings  instituted  in  the  pro- 
bate court  of  Smith  county,  was  <m  December 
6, 1S7!),  duly  adjudged  to  be  of  unsound  mind, 
and  an  order  was  then  issued  for  bis  commit- 
nient  to  the  state  insane  asylum;  that  similar 
proceedings  were  instituted  in  said  court  on 
January  29,  1884,  and  January  25,  1888,  re- 
spectively, and  in  each  Instance  be  was  again 
adjudged  insane,  and  ordered  to  be  committed 
to  the  asylum.  Tbe  record  shows'  that  no 
guardian,  either  of  bis  person  or  estate,  was 
appointed  until  after  the  commencement  of  this 
action.  The  court  overruled  a  demurrer  to  the 
evidence  of  the  defendants,  and  sustained  ob- 
jections to  tbe  introduction  of  evidence  by  the 
plaintiff  tending  to  show  that  the  mental  dis- 
ease to  which  Daniel  S.  Coates  was  subject  was 
not  chronic  in  its  nature,  and  that  ne  bad  been 
discharged  from  the  state  insane  asylum'  in  tlie 
years  1884,  1887,  and  1888,  respectively,  re- 
stored to  his  right  mind;  tbat  he  bad  been  reg- 
ularly adjudged  insane  on  May  20,  1889,  by 
the  said  probate  court,  and  committed  to  the 
asylum;  that  be  was  discharged  therefrom  on 
August  20,  1SS9,  restored  to  his  right  mind; 
that  he  was  again  adjudged  insane  on  April  -5, 
1800,  and  thereafter  again  conanitted  to  the 
asylmn,  where  he  was  confined  at  the  time  of 
the  trial  of  this  action;  and  that  tbe  defendant 
W.  E.  Coates  was  in  1892  duly  appohited 
guardian  of  his  person  and  estate.  Tbe  plain- 
tiff also  sought  to  Introduce  evidence  tending 
to  show  the  conduct  and  appearance  of  the  hus- 
band, and  tbe  actual  condition  of  his  mhid  at 
the  time  be  executed  the  note  and  mortgage 
sued  on,  and  tbe  disposition  tbat  was  made  of 
the  proceeds  thereof;  but  the  court  ruled  that 
such  evidence  was  irrelevant  and  Immaterial. 
The  act  concerning  lunatics  and  habitual  drunk- 
ards, being  chapter  60,  Gen.  St.  1889,  in  sub- 
stance provides  tbat,  upon  an  inquisition  of  in- 
sanity, if  the  Jury  should  find  that  tbe  subject 
of  tbe  inquiry  Is  Insane,  and  is  a  fit  person  to 
be  sent  to  the  Insane  a^lum,  the  court  should 
enter  an  order  that  he  be  so  committed,  and 
should  appoint  a  guardian  of  his  person  and 
estate,  who  should  publish  notice  of  bis  appoint- 
ment, take  possession  and  control  of  the  proper- 
ty of  his  ward,  and  manage  his  estate;  and 
tbe  act  then  provides  tbat  no  contract  made 
by  such  Insane  person  withotit  the  consent  of 
his  guardian  should  be  valid  or  binding.  Sec- 
tion 37  of  that  act  provides  that,  "If  any  person 
shall  allege  lit  writing,  verified  by  oath  or  af- 
firmation, that  any  person  declared  to  be  of 


tinsound  mind  or  an  habitual  drunkard  has 
been  restored  to  his  right  mind  or  to  temperate 
habits,  the  court  by  which  tbe  proceedings  were 
had  shall  cause  the  facts  to  be  inquired  Into 
either  by  a  Jtiry  or  without  a  ivory  as  may  seem 
proper  to  the  court"  And  the  next  succeed- 
ing section  provides  tbat,  "If  it  shall  be  found 
tbat  such  person  has  been  restored  to  bis  right 
mind,  or  to  temperate  habits,  he  shall  be  dis- 
charged from  care  and  custody,  and  the  guard- 
ian shall  immediately  settle  his  accounts,  and 
restore  to  such  person  all  things  remaining  in 
his  hands,  belonging  or  appertaining  to  blm." 
It  Is  evident,  from  an  examination  of  tbe  rec- 
ord, tbat  tbe  court,  In  its  rulings  upon  tbe  In- 
troduction of  tbe  evidence  offered,  proceeded 
upon  the  assumption  that  proof  tbat  a  person 
had,  in  an  inquiry  duly  instituted  under  the 
provisions  of  tbe  act  above  mentioned,  been  ad- 
judged insane,  would  raise  a  conclusive  pre- 
sumption tbat  such  mental  condition  continued 
to  exist  until  overcome  by  a  finding  of  restora- 
tion to  sanity,  after  due  Inquliy  In  accordance 
with  the  provisions  of  section  37  of  tbat  act, 
and  that  any  contract  entered  Into  by  such  in- 
sane person.  Intermediate  the  adjudication  of 
insanity  and  the  decree  of  restoration,  would 
be  void,  unless  assented  to  by  his  giurdian. 
This  Is  the  natural  inference  which  would  fol- 
low tbe  perusal  of  the  following  instruction  to 
the  Jury:  "Under  the  law  of  this  state,  no  con- 
tract of  a  person  found  to  be  of  unsound  mind 
by  an  inquisition  before  the  probate  court,  un- 
der the  statutes  relating  to  lunatics,  made  with- 
out the  consent  of  bis  guardian,  is  valid  or  bind- 
ing. Such  Inquisition  is  conclusive  imtU  set 
aside  by  a  subsequent  inquisition.  You  will 
therefore  find  for  the  defendant  Daniel  S. 
Coates  and  W.  E.  Coates,  his  guardian.  You 
are  also  instructed  that  no  lien  whatever  was 
created  by  the  mortgage  upon  tbe  homestead  of 
the  defendants,  Daniel  S.  Coates  and  Roxana 
D.  Coates.  Your  verdict,  therefore,  should  be 
a  verdict  personally  ajgalnst  Roxana  Coates  on- 
ly." 

We  think  that  the  statutory  Incapacity  to 
contract  is  not  entirely  dependent  upon  the 
state  of  mind  of  the  person  who  has  been 
adjudged  Insane,  but  upon  tbe  further  fact 
tbat  be  Is  under  guardianship,  and  that  tbe 
possession  and  control  of  bis  property  has, 
by  virtue  of  tbe  appointment  and  qualifica- 
tion of  a  guardian,  been  transferred  to  the 
latter,  leaving  In  him  nothing  with  respect 
to  which  be  can  contract.  But,  If  no  guard- 
ian has  In  fact  been  appointed,  there  is  no 
apparent  reason  why  a  contract  entered  Into, 
after  his  restoration  to  sanity,  by  one  who 
had  been  adjudged  Insane,  should  not  be 
held  valid  and  binding.  This  seems  to  have 
been  the  view  taken  by  our  supreme  court  in 
Water  Supply  Co.  v.  Root,  5C  Kan.  187,  42 
Pac.  717.  There  a  party  bad  been  adjudged 
insane,  but,  as  in  this  case,  no  guardian  of 
her  person  or  estate  was  appointed.  She 
was  subsequently  discharged  from  tbe  asy- 
lum on  account  of  her  improved  condition, 
and  several  years  thereafter  made  tbe  con- 
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tract  then  under  consideration  by  the  court, 
at  which  time  she  was  In  fact  of  sound  mind, 
capable  of  contracting.  In  that  case,  Allen, 
J.,  speaking  for  the  court,  said:  "There  are 
two  main  purposes  to  be  subserved  by  trials 
In  the  probate  court  of  persons  alleged  to  be 
Insane.  One  Is  that  they  may  be  placed  In 
an  asylum  for  treatment  of  their  disease; 
the  other,  that  they  may  be  placed  under 
guardianship,  and  their  property  taken  care 
of.  Section  37  of  this  act  makes  provision 
for  inquiring  into  the  question  of  the  restora- 
tion of  a  person  of  unsound  mind  or  an  ha- 
bitual drunkard,  and  by  the  succeeding  sec- 
tion it  is  provided  that,  if  it  be  found  that 
such  person  has  been  restored,  he  shall  be 
discharged  from  care  and  custody,  and  bis 
guardian  shall  immediately  settle  his  ac- 
counts. The  question  presented,  then.  Is 
whether  a  person  who  has  been  adjudged  in- 
sane, and  placed  In  an  asylum  for  treatment, 
and  has  thereafter  been  discharged  from  the 
asylum  because  of  her  improved  condition,  is 
conclusively  presumed  to  continue  insane, 
notwithstanding  the  fact  that  she  has  no 
guardian,  and  is  not  under  treatment  for  in- 
sanity, until  a  formal  adjudication  shall  be 
had  finding  that  she  has  been  restored  to 
her  reason.  After  her  discharge  from  the 
asylum,  and  after  her  restoration  to  reason, 
in  fact,  the  only  purposes  such  an  adjudica- 
tion could  serve  would  be  to  discharge  her 
guardian,  if  she  had  one,  and  restore  her  to 
the  possession  of  her  property.  If  she  possess- 
ed any,  and  to  remove  her  disability  to  enter 
Into  contracts.  We  think  It  would  be  ex- 
tremely hazardous  to  hold  that  all  contracts 
made  by  a  person  in  fact  sane  and  not  un- 
der guardianship  are  void  merely  because  of 
a  prior  adjudication  of  insanity,  and  a  fail- 
ure to  have  an  adjudication  of  restoration  to 
reason."  And  the  law  of  that  case  as  an- 
nounced by  the  court  is  as  follows:  "Where 
a  person  has  been  duly  adjudged  Insane,  but 
no  guardian  of  her  person  and  estate  has 
been  appointed  by  the  probate  court,  and 
where  such  person,  after  having  been  com- 
mitted to  the  Insane  asylum,  is  discharged 
in  an  Improved  condition,  and  afterwards  en- 
tirely recovers  her  reason,  held,  that  a  eon- 
tract  entered  into. by  her  more  than  seven 
years  after  such  adjudication  of  insanity,  and 
after  such  entire  recovery  of  her  reason,  is 
valid,  without  any  adjudication  by  the  pro- 
bate court  that  such  person  has  been  restored 
to  reason." 

We  think  that  decision  applies  with  equal 
force  to  the  facts  now  under  consideration. 
The  said  act  concerning  lunatics  and  habitu- 
al drunkards  authorizes  the  superintendent 
to  discharge  any  patient  committed  to  the 
asylum,  and  provision  is  made  for  a  notifica- 
tion from  the  proper  officer  of  the  asylum  to 
the  probate  judge  of  the  county,  giving  the 
name  of  the  patient  and  date  of  his  dis- 
charge, and  stating  whether  the  patient  had 
been  restored  to  his  right  mind  or  not.  The 
general  rule  Is  that  every  man  is  presumed 


to  be  sane  until  the  contrary  Is  shown,  and 
at  common  law,  where  habitual  unsoundnesfl 
of  mind  has  been  shown  to  exist,  such  condi- 
tion will  be  presumed  to  continue  until  this 
presumption  is  rebutted  by  competent  proof. 
If  a  guardian  of  the  person  and  estate  of  a 
person  who  has  been  duly  adjudged  insane, 
has  been  appointed  by  the  proper  court,  we 
think,  under  the  statute,  the  presumption  of 
continued  Insanity  of  the  person  so  adjudged 
Insane  could  only  be  overcome  by  following 
the  statutory  direction  set  out  in  section  37 
of  the  act  above  mentioned.  If  no  such 
guardian  has  been  appointed,  the  discbarge 
of  such  person  from  the  Insane  asylum  as 
restored  to  his  right  mind  would  be  deemed 
sufficient  to  overcome  the  presumption  that 
the  Insanity  continued  to  exist  after  the  per- 
son  had  been  adjudged  Insane;  or  If  the  per- 
son  had  in  fact  been  restored  to  sanity,  any 
competent  evidence  tending  to  establish  that 
fact  would  be  admissible  to  overcome  the 
presumption  of  Insanity  caused  by  the  adjn- 
dlcatlon  of  Insanity.  In  this  case  no  guard- 
ian had  been  appointed.  The  court  refused 
to  receive  evidence  tending  to  show  that 
Coates  had  been  restored  to  his  right  mind,  or 
that  he  bad  been  discharged  from  the  aqr- 
lum  because  of  such  restoration.  In  these 
respects  the  court  erred,  and  in  directing  a 
verdict  and  In  overruling  a  motion  for  a  new 
trial  the  court  committed  reversible  error. 
The  judg;ment  will  therefore  be  reversed, 
and  the  cause  remanded  for  a  new  triaL  All 
the  judges  concurring. 


(5  Kan.  App.  S80) 
O'FARREL  V.  McCLURE  et  al. 
(Court  of  Appeals  of  Kansas,  Northern  Depart 
ment,  C.  D.     Dec.  5,  1896.) 

Replevin  —  Oekekal  Verdict  —  Sals  —  VssTiKe 
Title— Delivery. 

1.  Where  a  petition  in  replevin  alleges  own- 
ership and  right  of  possession  in  tlie  plaintiff, 
and  wrongful  detentiou  by  the  defendant,  a 
general  verdict  tiuds  all  these  issues  for  the 
plaintiff,  and  is  proper.  Upon  such  a  i>etltion 
and  verdict,  a  judgment  like  the  one  in  this 
case  may  properly  be  entered. 

2.  In  a  contract  of  sale  of  personal  property, 
the  intent  of  the  parties  controls,  and,  if  they 
intended  a  present  vesting  of  Utle,  the  title 
may,  in  fact,  pass  at  once  to  the  purchaser,  al- 
though the  actual  delivery  is  to  be  made  sub- 
sequently; and,  whenever  a  dispute  arises  aa 
to  the  true  character  of  an  agreement,  the  ques- 
tion of  intent  is  rather  one  of  fact  than  of  law; 
and  the  finding  of  a  jury,  when  sustained  by 
the  evidence  upon  this  question,  will  not  be  dis- 
turbed upon  review.  Kneeland  v.  Ileuuer,  43 
Pac.  95,  2  Kan.  App.  451. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  (Tloud  county; 
F.  W.  Sturges,  Judge. 

Action  by  H.  C.  McClure  and  J.  0.  Mason, 
partners  as  H.  C.  McClure  &  Co.,  against  Pat- 
rick O'Farrel.  Judgment  for  plaintiffs.  De- 
fendant brings  error.    Affirmed. 

Crans  &  Savary,  for  plaintiff  In  error.  J. 
W.  Shcafor  and  I.  A.  Rigby,  for  defendant* 
In  error. 
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GILKESON,  P.  J.  Patrick  O'Parrel,  plaln- 
tlfF  In  error,  was  on  January  20,  1892,  the 
owner  of  some  70  or  80  head  of  hogs,  of 
various  ages  and  conditions,  about  38  head  of 
which  had  attained  the  age  of  two  years,  and 
were  fit  for  market.  The  defendants  In  error 
desired  to  purcdiase  some  of  these  hogs,  and 
with  that  object  In  view,  on  that  day,  being 
Thursday,  Mason  called  upon  O'Farrel,  and 
examined  the  hogs  in  question,  agreed  upon 
the  price  for  35  head,  to  wit,  $-100,  and,  ui)on 
the  suggestion  of  O'Parrel,  pointed  out  the 
hogs  he  desired,  or,  rather,  he  pointed  out  3 
head  of  the  38  which  he  did  not  want  and 
would  not  take,  and  thereupon  paid  to  O'Far- 
tet  the  sum  of  $20.  It  was  at  this  time  agreed 
that  the  35  head  selected  by  Mason  should 
remain  in  the  corral  where  they  then  were 
until  the  following  Saturday,  when  Mason 
was  to  take  them  away.  On  the  next  day, 
Friday,  and  after  haying  consulted  with  bis 
partner,  McClure,  he  again  called  upon  O'Far- 
rel, and  there  was  some  conversation  as  to 
the  hogs  remaining  in  the  corral  until  the  fol- 
lowing Monday.  On  Sunday,  O'Farrel  called 
upon  McGlure,  and  had  a  conversation  with 
him  about  these  hogs;  and,  upon  the  follow- 
ing Monday,  McClure  and  Mason,  with  hired 
help,  went  to  O'Farrel,  for  the  purpose  of 
taking  the  hogs  to  ship  them,  he  tendering  to 
O'Farrel  the  balance  due  upon  the  purchase 
price  of  the  hogs,  which  O'Farrel  refused  to 
receive,  and  refused  to  deliver  the  hbgs.  Aft- 
erwards Mason  and  McClure  brought  an  ac- 
tion in  replevin  for  the  recovery  of  the  hogs. 
O'Farrel  gave  a  redelivery  bond,  and  retained 
possession  of  them,  and  subsequently  dls- 
poaei  of  them.  In  that  action  the  jury  re- 
turned a  general  verdict  In  favor  of  McClure 
and  Mason.  No  special  findings  were  asked 
or  made.  It  is  of  this  Judgment  and  verdict 
rendered  th6reon  that  O'Farrel  complains, 
and  brings  the  case  here  on  error  for  review. 

The  Issues  In  this  case  are  purely  of  fact, 
and  it  is  admitted  by  the  plaintiff  In  error 
that  the  rights  of  the  parties  in  this  case 
hinge  on  what  passed  Iietween  Mason  and 
O'Farrel  on  Friday,  he  contending  tliat  the 
transaction  of  Thursday  did  not  amount  to 
a  sale,  but  was  merely  an  agreement  to  sell, 
and  it  was  not  to  be  consummated  until  the 
following  Saturday,  and  that,  by  the  transac- 
tions had  between  them  on  FUday,  the  con- 
tract of  sale  was  abrogated.  As  to  what 
really  happened  on  Friday,  there  Is  some 
conflicting  testimony;  O'Farrel  testifying,  in 
substance,  that  when  Mason  asked  him  if  he 
would  keep  the  ho^  for  him  until  Monday, 
and  feed  them  for  him,  he  told  him,  "If  I 
feed  them  until  Monday,  I  shall  feed  them 
for  myself,  as  my  own  hogs."  This  Is  de- 
nied by  both  McCliu*e  and  Mason.  O'Farrel 
admits  that  he  did  not  tender  back  the  $20 
at  the  time  of  the  conversation  with  Mason 
on  Friday,  but  claims  that  he  did  tender  it 
back  at  the  time  of  the  conversation  with 
McClure  on  Sunday.  He  does  not  deny  that 
the  balance  of  the  purchase  money  was  ten- 
v.47p.no.2— 11 


dercd  to  him  on  Monday,  bnt  testifies  that  he 
refused  to  take  It,  because  they  had  broken 
their  contract  with  him  by  not  taking  these 
hogrs  away  on  Saturday.  The  record  pre- 
sented to  us  In  this  case  does  not  purport  to 
contain  all  of  the  proceedings,  motions,  etc., 
bad  at  the  trial;  and,  from  an  examination 
of  it,  we  cannot  say  that  It  does,  but  merely 
purports  to  contain  "all  of  the  pleadings  in  the 
case,  all  of  the  evidence  offered  and  received 
on  tbe  trial  thereof,  as  well  as  all  objections 
and  objections  made,  rulings  of  tbe  court 
thereon,  and  exceptions  taken  thereto." 

The  only  inquiries  open  to  us  are,  we  think, 
whether  the  petition  states  a  cause  of  action, 
and  whether,  under  the  pleadings  and  evi- 
dence, the  verdict  and  judgment  in  favor  of 
the  plaintiffs  appear  to  be  so  erroneous  as  to 
compel  a  reversal.  The  petition  alleges  own- 
ership and  right  of  possession  in  the  plain- 
tiffs, and  wrongful  detention  by  the  defend- 
ant The  verdict  is  as  follows:  "We,  the 
Jury  impaneled  and  sworn  In  the  above-enti- 
tled case,  do  upon  our  oath  find  for  the  plain- 
tiffs, and  that,  at  the  commencement  of  this 
suit,  they  were  entitled  to  the  possession  of 
thirty-five  head  of  hog«i,  and  the  same  were 
of  the  value'  of  $500,  with  Interest  at  6%, 
making  a  total  of  $519.18."  The  judgment 
is  "that  the  plaintiffs  do  have  and  recover 
of  and  from  the  said  defendant  the  posses- 
sion of  said  thirty-five  head  of  hogs;  and  in 
case  a  delivery  thereof  to  said  plaintiffs  can- 
not be  made,  or  If  a  return  of  said  hogs  to 
said  plaintiffs  cannot  be  had,  then  the  plain- 
tiffs have  and  recover  of  and  from  the  said 
defendant  the  balance  of  tbe  value  thereof, 
the  sum  of  $137.96,  together  with  costs  here- 
in, taxed  at  $ ."    Thus  far  we  have  found 

nothing  In  tbe  proceedings  which  seems  to 
us  to  require  any  interference  on  our  part. 
By  tbe  general  verdict,  the  Jury  have  passed 
opon  all  tbe  issues  between  the  parties. 
"Where  tbe  petition  alleges  ownership,  and 
right  of  possession  in  tbe  plaintiff,  and  wrong- 
ful detention  by  the  defendant,  a  general  ver- 
dict finds  all  these  issues  for  the  plaintiff, 
and  is  proper.  Upon  such  a  petition  and  ver- 
dict, a  judgment  like  the  one  In  this  case 
may  properly  be  entered;  at  least,  we  do  not 
see  how  the  defendant  is  prejudiced  by  It." 
Arthur  v.  Wallace,  8  Kan.  2(>7.  And  that  tbe 
verdict  is  sustained  by  a  preponderance  of 
the  testimony  Is  beyond  question.  There  Is 
no  controversy  as  to  what  happened  on  OTburs- 
day.  Did  this  constitute  a  sale,  or  was  It  a 
mere  agreement  or  contract  to  sell?  We  think 
it  was  a  sale.  What  other  act  was  to  be  per- 
formed, what  thing  to  be  done,  that  would 
more  effectually  make  the  transaction  of 
Thursday  a  sale  than  was  done?  The  price 
was  agreed  upon,  and  payment  made  (not 
all  of  the  consideration,  It  is  true);  and  tbe 
record  is  silent  as  to  when  tbe  remainder  was 
to  be  paid.  The  articles  sold  were  agreed 
upon  (number  and  kind),  and  they  were  se- 
leoted.  It  is  contended  that  they  were  not 
to  be  removed  until  Saturday.    Ibis  is  true. 
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but  the  defendant  was  not  to  deliver  tbem. 
With  this  he  had  nothing  to  do.  The  plain- 
tiff was  to  take  them  from  this  lot  or  corral, 
and  the  testhnony  of  the  defendant  is  tliat 
he  considered  them  sold  on  Thursday;  and  if 
they  had  taken,  or  attempted  to  have  taken, 
them  away  on  Saturday,  he  would  have  of- 
fered no  objection.  The  subsequent  transac- 
tions of  Friday  and  Sunday  were  open  to 
dispute,  but  they  have  been  passed  upon  by 
the  jiury,  and  are  no  longer  subjects  of  our 
consideration;  and  we  think  that  the  intent 
of  the  parties  is  proven  beyond  question  to 
be  a  present  vesting  of  the  title  in  McClure 
and  Mason,  their  title,  undoubtedly,  having 
been  good  against  creditors.  "In  a  contract 
of  sale  of  personal  property,  the  intent  of 
the  parties  controls;  and,  if  they  intended  a 
present  vesting  of  title,  the  title  may,  in 
fact,  pass  at  once  to  the  purchaser,  although 
the  actual  delivery  is  to  be  made  subsequent- 
ly; and,  whenever  a  dispute  arisas  as  to  the 
true  character  of  an  agreement,  the  question 
of  intent  is  rather  one  of  fact  than  of  law; 
and  the  finding  of  the  trial  court,  when  sus- 
tained by  the  evidence,  upon  this  question, 
will  not  be  disturbed  upon  review."  Knee- 
land  V.  Uenner,  2  Kan.  App.  451,  43  Pac.  95. 
Questions  are  raised  as  to  the  correctness 
of  the  instructions  given  in  this  case.  The 
record  fails  to  show  that  all  the  instructions 
are  contained  ttierein,  and  as,  from  an  exam- 
ination thereof,  we  are  unable  to  say  that 
they  tire,  these  errors  will  not  be  considered. 
The  judgment  in  this  case  will  be  affirmed. 
All  the  judges  concurring. 


(S  Kan.  App.  220) 

HANNON  V.  HOLMES,  County  Clerk. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.     Dec.  5,  189^.) 
APPEAI- — Case-Made. 

A  case-made  must  be  full  and  complete  in 
itself  as  to  the  errors  assigned  for  review,  and 
omissions  tiierefrom  cannot  be  supplied  by  a 
mere  reference  to  the  record  in  another  case. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Smith  county; 
Cyrus  Heren,  Judge. 

Action  by  P.  C.  Hannon  against  J.  W. 
Holmes,  county  clerk.  Judgment  for  defend- 
ant.    Plaintiff  brings  error.     Affirmed. 

Webb  McNall  and  R.  M.  Plckler,  for  plain- 
tiff in  error.  W.  R.  Myers  and  F.  T.  Burn- 
ham,  for  defendant  in  error. 

GARVER,  J.  This  was  an  action  brought 
by  the  plaintiff  in  error  in  the  district  court 
of  Smith  county  against  the  defendant  in 
error,  as  county  clerk  of  s^d  county,  to  re- 
strain him  from  placing  on  the  tax  rolls  of 
said  county,  against  the  property  of  the 
plaintiff,  certain  taxes  assessed  by  school  dis- 
trict No.  116  in  said  county,  alleging  that  the 
same  were  illegal.     A  temporary  injunction 


was  granted  by  the  probate  judge,  which 
was  afterwards,  on  motion  of  the  defendant, 
dissolved  by  Hon.  Cyrus  Heren,  judge  of  the 
district  court  To  reverse  such  order,  the 
plaintiff,  P.  C.  Hannon,  brought  this  proceed- 
ing in  error.  The  journal  entry  of  the  order 
of  the  judge  vacating  the  Injunction  recites: 
"After  the  presentation  of  the  evidence  for 
and  against  said  motion,  and  after  hearing 
the  arguments  of  counsel,  said  motion  is  sus- 
tained; and  it  is  considered,  ordered,  and  ad- 
judged by  the  judge  of  said  court  that  the 
said  temporary  restraining  order,  heretofore 
granted  and  Issued  in  said  case  by  the  said 
probate  judge  of  Smith  county,  Kansas,  be, 
and  the  same  is  hereby,  dissolved,  vacated, 
annulled,  and  set  aside." 

The  questions  for  review  arise  upon  the  ev- 
idence presented  on  the  hearing  of  the  mo- 
tion. Outside  of  the  certificate  of  the  judge, 
attached  to  the  case-made,  there  is  nothing 
to  indicate  that  the  record  filed  In  this  court 
contains  all  the  evidence.  When  the  errors 
sought  to  be  reviewed  are  based  upon  the 
evidence,  the  record  must  show  in  a  proper 
manner  that  all  the  'evidence  is  included 
therein.  The  certificate  of  the  trial  judge 
alone  Is  Insufficient  for  that  purpose.  Lebold 
v.  Bank,  51  Kan.  381,  32  Pac.  1103.  Further, 
the  record,  on  Its  face,  affirmatively  shows 
that  it  does  not  contain  all  of  the  evidence; 
for  it  refers,  for  a  statement  of  certain  facts 
which  were  in  evidence  and  considered  on 
the  hearing  of  the  motion,  to  the  forty-sev- 
enth volume  of  the  Kansas  Reports,  at  page 
413  (Horneman  v.  Harbin,  28  Pac.  177).  A 
record  cannot  be  made  in  this  manner.  A 
case-made  must  be  complete  in  itself.  It  can- 
not be  supplemented  by  a  mere  reference  to 
the  records  of  another  case.  Nothing  can  be 
construed  as  a  part  of  a  case-made  unless  it 
is  actually  incorporated  therein.  If  any  oth- 
er practice  was  admissible,  an  appellate 
court  might  be  required  to  search  the  records 
of  other  departments  of  the  state  govern- 
ment for  the  purpose  of  ascertaining  the 
facts  necessary  to  a  proper  consideration  of 
a  case.  However  convenient  such  a  prac- 
tice might  be  for  counsel,  in  lessening  the  la- 
bor of  making  a  case,  it  would  necessarily 
lead  to  great  annoyance  and  uncertainty  in 
appellate  proceedings.  On  this  question  the 
rule  is  stated  by  Johnson,  J.,  in  Railroad  Co. 
V.  Andrews.  34  Kan.  503,  9  Pac.  214,  as  fel- 
lows: "Each  proceeding  In  error  is  distinct 
and  independent  of  the  other,  and  the  errors 
assigned  in  each  proceeding  are  to  be  deter- 
mined upon  its  own  record.  In  determining 
errors  assigned  in  this  proceeding,  we  must 
look  alone  to  the  matters  and  things  revealed 
by  tlie  present  record,  and  cannot  examlae 
or  be  governed  by  anything  on  the  files  of 
this  court  in  a  former  proceeding  in  error, 
although  it  was  brought  to  review  a  former 
judgment  rendered  in  this  case."  See.  also, 
Parkhurst  v.  Bank,  55  Kan.  100,  39  Pac. 
1027.  Not  having  before  us  the  evidence  up- 
on which  the  order  complained  of  was  based. 
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we  cannot  say  there  was  error  therein,  and 
the  same  is  affirmed.  All  the  judges  concur- 
ring. 


(5  Kan.  App.  880) 

SWEEDLUND  v.  HUTCHINSON  et  al. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.     Dec.  5,  1896.) 
Appeal  —  Rkvikw  —  Cojjpliotino   Evidence- 
Powers  or  AoEXT — Release  op  Mohtoaob. 

1.  Findings  of  fact  which  are  approved  by 
the  trial  court,  and  which  are  based  upon  con- 
flicting evidence,  will  not  be  disturbed  by  an  ap- 
pellate court. 

2.  In  this  case  the  special  findings  of  fact  are 
sustained  by  sufficient  evidence;  and  support 
the  conclusions  of  law. 

(Syllabus  by  the  Court.) 

Error  from  district  court.  Saline  county;  R. 
P.  Thompson,  Judge. 

Action  by  Paul  Hutchinson  and  W.  M. 
Fields,  executors  of  the  last  will  and  testa- 
ment of  Charles  Hutchinson,  deceased,  against 
Peter  Sweedlund.  Judgment  for  plaintiffs. 
Defendant  brings  error.    Affirmed. 

Garver  &  Bond,  for  plaintiff  in  error.  D.  C. 
Chipman  and  Burcb  &  Burch,  for  defendants 
In  error. 

CliAUK,  J.  On  April  25,  18S4,  August 
Erickson  and  wife  executed  and  delivered  to 
one  Charles  Hutchinson  a  note  for  $1,000,  due 
April  1,  1889,  and  a  mortgage  on  the  N.  E.  % 
of  section  21,  and  the  W.  %  of  the  N.  W.  Vt  of 
section  22,  all  in  township  10  S.,  of  range  3 
W.,  In  Saline  county,  to  secure  Its  payment. 
On  June  27,  1885,  the  said  subdivision  of  sec- 
tion 22  was  released  from  the  operation  of  the 
mortgage.  Prior  to  January  8,  1892,  Hutchin- 
son died,  and  on  that  day  the  executes  of  his 
will  commenced  this  action  In  the  district  court 
of  Saline  county,  and  therein  recovered  a  per- 
sonal judgment  against  Erickson  and  wife  for 
the  amount  then  due  on  the  note  above  men- 
tioned, and  a  decree  fore<;loslng  the  mortgage 
on  the  said  N.  B.  Vi  of  section  21,  and  adjudg- 
ing the  same  to  be  a  first  and  prior  lien  on  said 
real  estate;  but,  under  the  decree,  the  officer 
was  required  to  first  sell  the  B.  %  thereof. 
.  Peter  Sweedlund,  one  of  the  defendants,  has 
brought  the  case  to  this  court,  seeking  a  modi- 
flcatiou  of  the  decree,  upon  the  ground,  as 
claimed,  that  the  court  erred  in  adjudging  the 
judgment  a  lien  upon  the  W.  14  of  the  N.  E.  14 
of  said  section  21,  and  In  overruling  his  mo- 
tion for  a  new  trial. 

The  court  made  the  following  special  find- 
ings of  fact:  "(1)  That,  at  the  dates  and  diir- 
ing  the  time  covered  by  the  transactions  here- 
inafter mentioned,  the  Colonial  &  United 
States  Mortgage  Company,  Limited,  was  locat- 
ed at  Hull,  England.  (2)  That  during  the 
time  from  the  1st  day  of  January,  1S84,  to  the 
1st  day  of  January,  1888,  Cliarles  Hutchinson, 
^'ho  resided  at  Des  Moines,  Iowa,  was  the  gen- 
eral agent  for  the  said  the  Colonial  &  United 
States  Mortgage  Company,  for  the  purpose  of 
making  for  it  loans  of  money  upon  real  estate 


In  this  state.    (3)  About  the  1st  day  of  March, 

1887,  the  Hutchinson  Mortgage  Company  was 
incorporated  under  the  laws  of  the  state  of 
Iowa;  and  on  the  1st  day  of  January,  1888, 
said  company  became  the  general  agent  for 
said  Colonial  &  United  States  Mortgage  Com- 
pany, In  place  of  said  Charles  Hutchinson, 
and  with  the  same  authority  he  bad  pos- 
sessed to  loan  money  for  Its  principal,  and  con- 
tinued to  act  as  such  agent  during  the  year 

1888.  Said  Hutchinson  Mortgage  (Dompany 
consisted  of  said  Charles  Hutchinson  and  Ms 
three  sons.  (4)  That  during  the  year  1885  said 
Charles  Hutchinson  employed  one  S.  T.  Crlss, 
who  then  lived  In  the  city  of  Salina,  In  said 
county  of  Saline,  to  make  real-estate  loans  for 
said  Colonial  &  United  States  Mortgage  Com- 
pany; and,  under  such  employment,  said  Crlss 
was  permitted  and  required  to  receive  applica- 
tions for  loans,  to  pass  upon  the  title  and  suffi- 
ciency of  security  offered,  to  draw  the  notes 
and  mortgages,  make  the  abstracts  of  title, 
and  check  upon  a  bank  in  Salina  where  funds 
were  kept  for  such  loans  by  said  Charles 
Hutchinson  (signing  said  checks,  'Charles 
Hutchinson,  by  S.  T.  Crlss,  Agent'),  to  have 
the  mortgage  recorded,  and  to  forward  all  pa- 
pers connected  with  each  loan  to  said  Charlea 
Hutchinson,  at  Des  Moines,  Iowa.  Such  em- 
ployment continued  until  January  1,  1888;  and 
during  the  year  1888  said  Crlss  acted  for  said 
Hutchinson  Mortgage  Company  in  making 
loans  for  said  Colonial  &  United  States  Mort- 
gage Company  the  same  as  he  had  done  for 
said  Charles  Hutchinson.  (5)  The  same  par- 
ties, Charles  Hutchinson  and  his  three  sons, 
who  did  the  work  for  the  said  Hutchinson 
Mortgage  Company  under  Its  agency  for  said 
Colonial  &  United  States  Mortgage  Company, 
also  performed  the  work  under  the  agency  of 
said  Charles  Hutchinson  for  the  said  last- 
named  company.  (6)  That  during  the  years 
1887  and  188S  said  Charles  Hutchinson  em- 
ployed said  Crlss  to  collect  the  Interest  and 
principal  on  real-estate  loans  In  said  Saline 
county  as  they  became  due  to  the  former,  and 
deposit  the  same  to  his  credit  in  a  bank  at 
Salina.  (7)  That  on  the  25th  day  of  April, 
1884,  said  Charles  Hutchinson  loaned  to  Au- 
gust Erickson  the  sum  of  $1,000  for  five  years; 
and  to  evidence  such  loan,  and  to  secure  the 
payment  of  the  same,  said  Erickson  and  wife 
executed  and  delivered  to  the  said  Charles 
Hutchinson  the  promissory  note  and  mortgage 
set  forth  in  plaintiff's  petition.  (8)  That  on 
the  27th  day  of  June,  1885,  said  Colonial  & 
United  States  Mortgage  Company,  through  Its 
agent,  said  Charles  Hutchinson,  loaned  to  said 
Erickson  the  sum  of  $1,000  for  five  years; 
and,  to  secure  the  payment  of  the  same,  said 
Erickson  and  wife  executed  to  said  Colonial 
&  United  States  Mortgage  Company  their 
mortgage  on  the  real  estate  described  in  the 
mortgage  to  Charles  Hutchinson,  hereinbefore 
mentioned,  to  wit,  the  northeast  quarter  of 
section  twenty-one  (21),  and  the  west  half  of 
the  northwest  quarter  of  section  twenty-two 
(22),  all  In  township  sixteen  (16)  south,  of 
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range  three  west  of  the  sixth  principal  merid- 
ian, in  Saline  county,  Kansas;  ahd  on  the  said 
day  said  Charies  Hutchinson  released  from  his 
said  mortgage,  for  $1,000,  the  west  half  of  the 
northwest  quarter  of  section  22.  (9)  On  the 
26th  day  of  Octol)er,  1887,  said  August  Ericli- 
son  and  wife  sold  and  conveyed  to  said  de- 
fendant, Sweedlund,  by  warranty  deed,  the 
west  half  of  the  northeast  quarter  of  said  sec- 
tion twenty-one  (21).  (10)  That  on  the  2d 
day  of  April,  1888,  defendant,  Sweedlund,  con- 
tracted with  said  Criss,  as  the  agent  for  said 
Hutchinson  Mortgage  Company,  as  follows: 
Said  Sweedlimd  agreed  to  execute  bis  prom- 
issory note  for  $800  to  said  Colonial  &  United 
States  Mortgage  Company,  and  to  secure  the 
payment  of  the  same  by  mortgage  on  the  west 
half  of  the  northeast  quarter  of  section  twen- 
ty-one; and  for  said  note  and  mortgage  said 
Criss  agreed  that  all  other  incumbrances  on 
the  land  described  in  this  paragraph  should  be 
released;  and,  in  pursuance  to  such  contract, 
said  Sweedlund  and  wLte  then  executed  their 
note  for  $800  to  said  Colonial  &  United  States 
Mortgage  Company,  payable  five  years  after 
date,  and  secured  the  payment  of  the  same  on 
the  80  acres  of  land  last  hereinbefore  de- 
scribed. (11)  On  the  2d  day  of  April,  1888, 
said  Erickson  and  wife  executed  to  said  Colo- 
nial &  United  States  Mortgage  Company, 
through  Criss,  as  agent  for  said  Hutchinson 
Mortgage  Company,  a  note  and  mortgage  for 
$800,  payable  five  years  after  date,  and  se- 
cured the  payment  of  the  same  by  a  mortgage 
on  the  east  half  of' the  said  northeast  quarter 
of  said  section  twenty-one  (21);  that  the 
amoimt  of  said  note  was  used,  with  the  $800 
on  the  note  executed  by  Sweedlund,  to  pay  the 
mortgage  of  $1,000  to  said  Colonial  &  United 
States  Mortgage  Company,  dated  June  27, 
1885,  the  taxes  on  said  northeast  quarter,  and . 
some  other  incumbrances  on  said  quarter,  not 
including  the  mortgage  set  up  hi  plaintiff's  pe- 
tiUon.  (12)  That  at  the  time  the  two  mort- 
gages for  $S00,  each  hereinbefore  described, 
were  executed,  said  Criss  thought  that  the  re- 
lease made  by  Charles  Hutchinson,  dated  June 
27,  lias,  described  in  paragraph  8  of  these 
findings,  released  the  said  northeast  quarter 
of  said  section  twenty-one  (21)  from  the  mort- 
gage described  in  paragraph  7  of  these  find- 
ings, instead  of  the  west  half  of  the  northwest 
quarter  of  section  twenty-two  (22).  (13)  That 
on  the  2d  day  of  April,  1888,  the  two  mort- 
gages for  $800  each  were  duly  recorded  in  the 
office  of  the  register  of  deeds  of  Saline  county, 
Kan.,  and  were  soon  thereafter  forwarded  by 
the  said  Criss  to  said  Hutchinson  Mortgage 
Company,  and  the  said  mortgages  are  set  up 
by  the  Colonial  &  United  States  Mortgage 
Company  in  its  answer  herein." 

Counsel  insist  that,  under  these  findings  of 
fact,  the  court  erred  In  adjudging  the  personal 
judgment  against  Erickson  and  wife  a  lien  up- 
on the  W.  %  of  the  N.  W.  Vi  of  said  section  21; 
but  we  are  unable  to  discover  therein  anything 
which  would  sanction  a  conclusion  of  law  that 
the  land  purchased  by  Sweedlund  from  Erick- 


son should  be  held  to  have  been  discharged 
from  the  lien  of  this  mortgage.  From  finding 
No.  4  it  appears  that  Criss  was  employed  by 
Charles  Hutchinson  to  make  real-estate  loans 
for  the  Colonial  &  United  States  Mortgage 
Company;  but  the  scope  of  his  agency,  as  dis- 
closed by  that  finding,  was  not  broad  enough 
to  authorize  him  to  bind  Hutchinson  to  carry 
out  the  agreement  set  out  in  finding  Mo.  10. 
But  the  employment  of  Criss  by  Hutchinson 
to  make  real-estate  loans  only  continued  until 
January  1,  1888;  and  thereafter,  during  that 
year,  Criss,  in  making  loans  for  the  Colonial 
&  United  States  Mortgage  Company,  acted  as 
the  representative  of  the  Hutchinson  Mortgage 
Company.  It- also  appears  by  finding  No.  6 
that,  during  the  years  1887  and  1888,  Criss 
was  employed  by  Hutchinson  with  specific 
authority  to  collect  the  Interest  and  principal 
on  real-estate  loans  held  by  him  in  Saline 
county,  as  they  became  due;  but  Hutchinson's 
$1,000  loan  to  Erickson  was  not  due  at  the 
time  the  contract  mentioned  in  finding  No.  10 
was  entered  into  between  Criss  and  Sweed- 
lund. By  that  transaction,  Criss  was  making 
no  collection  either  of  interest  or  principal  on 
a  real-estate  loan  held  by  Hutchinson;  but  on 
the  contrary,  by  the  terms  of  that  agreement, 
the  entire  security  for  the  payment  of  thjit  $1,- 
000  mortgage  was  to  be  discharged  in  consid- 
eration of  the  execution  by  Sweedlund  and 
wife  of  a  note  in  favor  of  the  Colonial  &  Unit- 
ed States  Mortgage  Company  for  $800,  and  & 
mortgage  on  one-half  of  the  real  estate  which 
was  then  covered  by  the  Hutchinson  mort- 
gage, as  security  therefor.  But  the  court  does 
not  find  that  Criss,  as  the  agent  of  Hutchinson, 
agreed  that  this  $1,000  mortgage  should  be 
released.  The  finding  is  that  Criss  made  that 
agreement  in  his  representative  capacity,  as 
agent  for  the  Hutchinson  Mortgage  Company. 
The  fact  that  the  same  persons  who  did  the 
work  for  the  Hutchinson  Mortgage  Ompany, 
under  its  agency  for  the  Colonial  &  United 
States  Mortgage  Company,  also  performed  the 
work  under  the  prior  agency  of  Charies  Hutch- 
inson, would  not  authorize  Sweedlund  to  int^ 
pose,  as  a  defense  to  this  action,  an  agreement 
made  by  Criss,  as  the  agent  of  the  Hutchinscn 
Mortgage  Company,  that  this  mortgage  should 
be  released  in  consideration  of  the  execution  " 
by  Sweedlund  and  wife  of  a  note  for  $800  in 
favor  of  the  Colonial  &  United  States  Mort- 
gage Company,  secured  by  a  mortgage  on  real 
estate. 

The  assignment  of  error  in  overruling  the 
motion  for  a  new  trial  is  based  upon  the  con- 
tention that  the  findings  of  the  court  are  not 
supported  by  the  evidence,  and  our  attention 
is  directed  by  counsel  to  the  testimony  of 
Sweedlund  and  Criss  with  reference  to  the 
claimed  authority  of  the  latter  to  contract  In 
the  name  of  Hutclilnson  for  the  release  of  this 
mortgage.  If  any  such  authority  existed,  it 
was  by  virtue  of  the  contents  of  letters  of  cor- 
respondence which  passed  between  Hutchinson 
and  Ci-iss,  but  which  were  not  introduced  in 
evidence.    This   alleged   correspondence   was 
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carried  on  at  the  special  request  of  Sweedlund. 
The  proposition  whlcli  Criss  claimed  to  have 
submitted  to  Hutchinson,  and  which  was  ac- 
cepted by  him,  as  shown  by  the  record,  was 
6ul>etantlally  that  the  latter  consent  to  surren- 
der the  security  which  he  then  held  on  ItJO 
acres  of  land,  and  accept  in  lieu  thereof  a  lien 
on  80  acres,  which  was  not  then  covered  by 
his  mortgage,  thus  enabling  Sweedlund,  who 
bad  purchased  one-half  of  the  160-acre  tract, 
to  acquire  title  thereto,  unincumbered  by  any 
lien  thereon  In  excess  of  $800.  There  was 
some  evidence  introduced  tending  to  discredit 
the  testimony  of  the  defendant's  witnesses  con- 
cerning the  purport  of  this  correspondence; 
and  as  the  court  tnade  no  special  findings  that 
such  a  proposition  was  ever  submitted  to 
Hutchinson,  and  accepted  by  him,  and  as  the 
general  finding  was  in  favor  of  the  plaintiffs, 
and,  as  such,  must  be  treated  as  a  finding  in 
their  favor  of  every  essential  fact  necessary  to 
be  established  in  order  to  entitle  them  to  a  re- 
covery, It  must  be  presumed  that  the  coinrt 
found,  under  the  evidence,  that  no  such  propo- 
sition was  made  to  or  accepted  by  Hutclilnson; 
but  even  If  the  fact  were  otherwise,  and  the 
court  had  so  found.  It  would  hardly  be  con- 
tended that  Hutchinson  could  be  required  to 
release  the  entire  security  held  by  him  until 
there  was,  at  least,  a  tender  of  the  mortgage 
which  was  to  be  given  in  exchange  for  such 
release,  and  the  record  falls  to  show  either  a 
tender  of  such  mortgage  or  that  the  same  was 
ever  executed.  Under  the  evidence  and  the 
findings  of  the  court,  Criss,  as  the  agent  of 
Hutchinson,  had  no  authority  to  obligate  the 
latter  to  discharge  his  mortgage.  The  record 
fails  to  show,  and  the  court  does  not  find,  that 
Sweedlund  was  warranted  in  the  belief  that 
Criss  had  such  authority.  Under  the  plead- 
ings, the  burden  of  proof  was  upon  Sweedlund. 
Upon  conflicting  evidence,  the  court  found  In 
favor  of  the  plaintiff.  Sweedlund  failed  to 
point  out  any  errors  of  the  court  which  entitle 
him  to  a  new  trial,  and  the  Judgment  must 
therefore  he  atUrmed. 

GILKESON,  P.  J.,  concurs.  G-4.RVER,  J., 
not  sitting,  having  been  of  counsel  in  the  court 
below. 

(5  Kaji.  App.  880) 

SULLIVAN  et  al.  v.  BOARD  OF  COM'RS 

OF  CLOUD  COUNTY. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.    Dec.  5,  1896.) 
Review  on  Appeal — Weight  op  Evidence. 

1.  Rec-ognfzinR  the  nile  that  "where  there  is 
some  evidence  to  support  the  verdict  of  the  jury." 
or  "where  the  evidence  is  conflictins,  an  ai)pel- 
iate  court  will  nccppt  the  decision  of  the  triors, 
and  not  disturb  the  verdict,"  yet,  where  the  facts 
are  undispated,  and  there  is  not  only  no  testimony 
to  support  the  verdict,  but  a  total  failure  there- 
of to  sustain  the  defense,  it  is  the  duty  of  an  ap- 
pellate court  to  set  aside  the  verdict  and  reverse 
the  judgment. 

2.  The  mere  fact  that  the  jury  are  the  exclusive 
judges  of  all  questions  of  fact  submitted  to  them 
does  not  justify  the  judge  of  the  trial  court  in 


decUning  to  examine  the  sufficiency  of  the  evi- 
dence upon  which  the  verdict  rests,  when  it  la 
challenged  by  motion  for  new  trialj  and  whenever 
it  is  manifest  that  the  jury  have  found  against 
the  clear  weight  of  the  evidence,  and  the  party 
asking  for  a  new  trial  has  not  in  all  probability 
had  a  fair  trial,  nor  received  substantial  justice, 
it  is  bis  imperative  duty  to  set  aside  the  verdict, 
and  grant  a  new  trial. 
(Syllabus  by  the  Conrt.) 

Error  from  district  court.  Cloud  county; 
F.  W.  Sturges,  Judge. 

Action  by  Charles  Sullivan  and  George  Steln- 
metz  against  the  board  of  county  commission- 
ers of  Cloud  county,  Kan.  Judgment  for  de- 
fendant, and  plaintiffs  bring,  error.    Reversed. 

E.  W.  Moore  and  W.  A.  Matson,  for  plaintiffs 
In  error.  A.  L.  Wlimoth,  for  defendant  in 
error. 

GHiKESON,  P.  J.  In  the  spring  of  1887 
the  county  commissioners  of  Cloud  county, 
Kan.,  entered  into  a  contract  with  one  John 
S.  Huntley  for  the  erection  of  a  courthouse  for 
the  contract  price  of  $38,500.  Huntley  there- 
after made  a  subcontract  with  Sullivan  & 
Steinmetz  to  do  the  brick  and  stone  work  on 
the  building,  and  to  furnish  the  material  there- 
for, according  to  the  plans  and  specifications, 
for  the  sum  of  $18,500.  The  county  commis- 
sioners, at  the  time  of  letting  this  contract 
to  Huntley,  employed  the  firm  of  W.  R.  Par- 
sons &  Son,  of  Topeka,  Kan.,  as  architects 
and  superintendents  of  this  work,  and  also 
one  F.  A.  La  Rocque,  as  a  local  superintend- 
ent of  the  work.  About  the  1st  of  May,  18S7, 
Sullivan  &  Steinmetz  entered  upon  the  per- 
formance of  their  contract,  and  about  this 
time  it  was  discovered  that  It  would  be  nec- 
essary to  make  the  foundation  deeper.  Short- 
ly after  this  it  was  decided  by  the  county  com- 
missioners to  use  St.  Louis  pressed  brick  in- 
stead of  Kansas  City  brick,  and  the  county 
commissioners  agreed  to  pay  the  difference  in 
the  cost  thereof,  which  consisted  principally 
of  the  difference  in  freight.  Subsequently  it 
was  decided  by  the  county  commissioners  to 
increase  the  dimensions  of  two  stacks  (chim- 
neys) from  9  to  18  inches,  and  later  it  was 
found  that  one  of  the  walls  of  the  building 
had  to  be  Increased  In  thickness  to  support  a 
certain  beam.  All  of  this  work  was  extra  ad- 
ditional work,  outside  of  and  not  covered  by 
the  contract,  was  so  considered  by  the  county 
commissioners,  and  they  expected  to  pay  for 
it  as  extras;  and  to  recover  for  this  extra 
work.  Sullivan  &  Steinmetz  brought  this  ac- 
tion, alleging  the  performance  thereof,  and 
the  price,  as  follows: 

To  extra  excavation  in  foundation.  ..  $    100  00 
To  extra  stone  work  on  foundation  by 

reason  of  the  excavation ,^50  00 

To  extra  work  on  stacks  (chimneys). ,  2.'>0  00 

To  extra  work  on  wall 25  00 

To  pressed  brick 4G7  50 

$1,192  50 
The  defense  Interposed  by  the  county  com- 
missioners is  that  no  part  of  this  work  was 
done  by  Sullivan  &  Steinmetz;  that  they  con- 
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tracted  with  them  to  do  the  work  as  the  rep- 
resentatives of  John  S.  Huntley,  and  tliat  it 
was  so  done;  and  that  they  paid  Huntley  for 
the  same.  Case  tried  to  court  and  jury,  no 
special  findings  returned,  and  general  verdict 
in  favor  of  defendants,  county  commissioners. 
The  plaintiffs  in  error  contend  that  the  ver- 
dict in  this  case  is  not  supported  by,  but  Is 
contrary  to,  the  evidence,  and  therefore  the 
court  erred  in  overruling  their  motion  for  a 
new  trial.  There  is  no  conflict  of  testimony 
in  this  case,— no  dispute  as  to  the  facts  above 
stated;  and,  in  addition  to  those  above  set 
forth,  there  is  not  a  scintilla  of  evidence  con- 
tradicting that  Sullivan  &  Steinmetz  perform- 
ed this  work,  and  that  the  price  charged  there- 
for is  its  reasonable  price,  and  that  Sullivan 
&  Stpininetz  were  ordered  to  do  it  either  by 
Parsons  &  Son,  the  architects  and  superin- 
tendents, or  by  La  Rocque,  the  local  sui)erln- 
teudcnt,  and  that  they  were  ordered  to  have 
It  done,  and  authorized  by  the  board  of  coun- 
ty commissioners  to  make  any  and  all  cor- 
rections or  changes  in  the  plans  that  were  nec- 
essary; that  the  St.  Louis  brick  was  used  in 
place  of  the  Kansas  City  brick,  and  that  Sul- 
livan &  Steinmetz  paid  for  them.  Nor  is  there 
any  testimony  to  support  the  defense  that 
Sullivan  &  Steinmetz  did  this  work  as  the 
representatives  of  John  S.  Huntley,  or  that 
they  were  his  representatives.  There  is  no 
testimony  to  show  that  the  commissioners  or 
tlieir  agents  had  any  direct  communication 
with  Huntley  about  these  matters,  and  it  is 
conceded  that  he  was  not  at  Concordia  at  the 
time,  was  only  there  two  or  three  times,  and 
that  he  had  representatives  there,  Mr.  Te- 
brou  and  Mr.  Richards,  who  looked  after  his 
interests;  and  It  is  positively  testified  to  and 
uncontradicted  that  Huntley  did  not  know 
tiiat  the  excavating  and  extra  stone  work 
were  done  until  long  after  they  were  complet- 
ed; nor  is  It  shown  that  he  ever  knew  of  the 
other  changes.  While  it  is  tnie  that  Bram- 
well,  the  chairman  of  the  board,  testified  that 
"we  expected  the  work  to  be  done  by  Hunt- 
ley," and  he  supposed  at  the  time  that  Sulli- 
van was  the  superintendent,  he  is  the  only 
witness  (although  every  memi)er  of  the  board 
was  a  witness)  tliat  so  testified.  La  Rocque 
testified  that  Huntley  told  him  that  Sullivan 
was  his  superintendent,  but  not  in  StiUivan's 
presence,  and  before  Sullivan  came  to  Cloud 
county.  This  was  objected  to,  and  the  objec- 
tion should  have  been  sustained.  It  is  also 
shown  by  the  testimony  that  a  county  w^ar- 
rant  No.  S.-ITT  was  drawn  for  this  extra  work 
on  the  foundation,  amounting  to  ?377.40,  pay- 
able to  J.  S.  Huntley;  but  it  shows  on  its  face 
that  it  was  for  "extra  work  of  Sullivan  & 
Steinmetz  for  founilation,"  and  was  drawn  by 
this  same  man  Richards  as  Huntley's  repre- 
sentative, and  when  paid  was  indorsed  by 
Richards.  But  suppose  this  wan-ant  did  not 
show  what  It  was  for,  or  if  it  was  shown  that 
all  of  this  extra  work  had  been  paid  for  to 
Huntley;  would  this  release  tlie  coimty  from 
its  obligation  to  SulUvan  &  Steinmetz?    We 


think  not.  It  was  theh-  duty  to  know  that 
they  paid  the  right  party,  and  to  Inquire  who 
was  entitled  to  the  pay.  If  they  did  not,  this 
and  every  other  payment  they  might  have 
made  was  at  their  peril.  Or  would  the  fact 
that  they  paid  Huntley  for  Sullivan  &  Stein- 
metz's  work  prove  that  they  were  doing  this 
work  for  Huntley,  or  were  his  representatives, 
without  at  least  a  showing  that  Sullivan  & 
Stekimetz  knew  they  were  so  paying?  We 
think  not.  Under  the  nncontradlcted,  undis- 
puted, admitted  facts  in  this  case,  there  Is 
not  a  particle  of  testimony  to  support  the  ver- 
dict of  the  jury,  and  under  the  defense  there 
is  a  total  failure  of  proof.  While  we  agree 
with  the  defendant  in  error  "that  where  there 
is  some  evidence  to  support  the  verdict  of  the 
Jury,  or  where  the  evidence  is  conflicting,  an 
appellate  court  will  accept  the  decision  of  the 
triors,  and  not  disturb  the  verdict,"  yet,  where 
the  facts  are  undisputed,  and  there  Is  no  tes- 
timony to  support  the  verdict,  and  a  total 
failure  of  testimony  to  sustain  the  defense.  It 
is  the  duty  of  an  appellate  court  to  set  the 
verdict  aside,  and  reverse  the  judgment  ren- 
dered thereon.  "The  mere  fact  that  the  jury 
are  the  exclusive  judges  of  all  questions  of 
fact  submitted  to  them  does  not  justify  the 
judge  of  the  trial  court  in  declining  to  examine 
the  sufficiency  of  the  evidence  upon  which  the 
verdict  rests,  when  it  is  challenged  by  motion 
for  new  trial;  and  whenever  it  is  manifest  that 
the  jury  have  found  against  the  clear  weight 
of  the  evidence,  and  that  the  party  asking  for 
a  new  trial  has  not  in  all  probability  had  a 
fair  trial,  nor  received  substantial  justice.  It 
is  his  imperative  duty  to  set  aside  the  verdict, 
and  grant  a  new  trial."  Mining  Co.  v.  Stoop 
(Kan.  Sup.)  43  Pac.  766.  The  judgment  In 
this  case  will  be  reversed,  and  case  remanded 
for  a  new  trial.    All  the  judges  concurring. 


(5  Kan.  App.  185) 

WEBBER  et  al.  v.  HARSHBARGBR, 

Sheriff. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment. C.  D.     Dec.  5,  1896.) 
Dormant  Judgment— Obi>eb  op  Sale. 
In  an  action  before  a  justice  of  the  peace, 
wherein  proporty  is  attached,  and  after  judg- 
ment, and  within  five  years  from  the  date  there- 
of, an  order  of  sale  is  issued  by  the  justice  for 
the  disposition  of  the  proi>erty  so  attached,  such 
order  of  sale  comes  within  the  meaning  of  the 
term  "execution"  used  in  paragraphs  4542,  4989, 
Gen.  St.  1889,  and  is  sufficient,  if  regularly  is- 
sued, to  prevent  the  judgment  from  becoming 
dormant. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Lincoln  county; 
W.  G.  Ji^artland,  Judge. 

Action  by  Jacob  Webber,  Sr.,  and  Jacob 
Webber,  Jr.,  against  Jacob  Harshbarger. 
Judgment  for  defendant,  and  plaintiffs  bring 
error.    Afllrmed. 

David  Ritchie  and  Ira  C.  Buzick,  for  plain- 
tiffs in  error.  E.  A.  McFarland  and  W.  J. 
Stm'gis,  for  defendant  in  error. 
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GILKESON,  P.  J.  On  the  Wth  day  of 
March,  1887,  J.  B.  Watklns  obtained  a  judg- 
ment against  the  plalntitTs  In  error  before  a 
Justice  of  the  peace  of  the  city  of  Belolt,  in 
Mitchell  county,  Kan.,  for  the  sum  of  $102.90. 
In  this  action  certain  property  had  been  at- 
tached. Thereafter,  and  on  the  5th  day  of 
April,  1887,  an  order  of  sale  was  issued  by 
said  justice  of  the  peace  to  s^ll  the  property, 
to  wit,  com,  that  bad  been  attached  as  afore- 
said. Subsequently,  and  upon  April  2,  1892, 
an  execution  was  Issued  upon  said  Judgment. 
Afterwards,  ahd  upon  the  0th  day  of  July, 
1892,  an  abstract  of  said  Judgment  was  tiled 
in  the  ofBce  of  the  cleric  of  the  district  court 
of  Mitchell  county,  and  on  the  7th  day  of 
July,  1892,  an  execution  was  issued  out  of 
said  district  court,  and  again,  on  the  7th  day 
of  December,  1892,  another  execution  was  is- 
sued out  of  said  district  court  upon  this  Judg- 
ment; and  to  restrain  the  collection  of  this 
Judgment  the  plaintias  In  error,  as  plaintiffs 
below,  brought  suit  against  the  defendant  in 
error,  as  sheriff  of  Lincoln  county,  Kan.,  in 
the  district  court  of  said  county,  alleging  that, 
as  no  execution  had  been  issued  on  said  Judg- 
ment until  after  .five  years  -from  the  date 
thereof,  said  Judgment  was  and  did  become 
dormant  prior  to  the  filing  of  the  pretended 
abstract  In  the  office  of  the  clerk  of  the  dis- 
trict court  aforesaid,  and  that  said  execution 
in  the  hands  of  the  sheriff  was  and  is  rotd 
upon  its  face,  for-  the  reason  that  It  falls  to 
show  that  said  Judgment  had  been  kept  alive, 
but  in  fact  showed  that  said  Judgment  was, 
at  the  time  of  the  issuance  thereof,  dormant 
Upon  application  to  the  probate  Judge  of  Lin- 
coln county,  a  temporary  tojunctlon  was  by 
said  Judge  issued,  which  was  aftra-wards  dis- 
solved upon  motion  made  In  the  district  court 
of  Lincoln  county.  And  it  is  from  this  Judg- 
ment of  the  district  court  the  plaintiffs  appeal, 
and  bring  the  case  here  for  review,  alleging 
as  errors:  (1)  That  the  district  court  of  Lin- 
coln county  erred  In  holding  that  said  Judg- 
ment rendered  In  the  Justice  court  was  not 
dormant  at  the  time  Uie  abstract  of  Judg- 
ment was  filed  in  the  district  court;  (2)  that 
the  court  erred  In  holding  that  the  order  to 
sell  the  property  attachevi  Issued  on  the  5th 
day  of  April,  1887,  was  equivalent  to  the  is- 
suance of  a  general  execution  for  the  purpose 
of  keeping  the  Judgment  alive. 

There  Is  but  one  question  in  this  case,— was 
the  Judgment  dormant  at  the  time  the  ab- 
stract was  filed?  If  so,  all  of  the  subsequent 
proceedings  are  void.  This  question  turns  up- 
on the  effect  to  be  given  to  the  Issuance  of 
the  order  to  sell  the  attached  property  In  the 
case  In  the  Justice  court,  to  wit,  April  6,  1887. 
What  Is,  then,  an  execution?  "Execution,  hi 
practice,  is  the  putthig  of  the  sentence  of  the 
law  in  force."  3  Bl.  Comm.  412.  "The  act  of 
carrying  Into  effect  the  final  Judgment  and  de- 
cree of  the  court.  The  writ  which  directs 
and  authorizes  the  officer  to  carry  into  effect 
such  a  Judgment  is  called  an  execution." 
BouY.  Law  Diet     And  this  definition  has 


been  adopted  by  nearly  every  state  in  the  Un- 
ion. "An  execution  at  htw  Is  a  writ  issuing 
out  of  a  court  directed  to  an  officer  thereof, 
and  running  against  the  body  or  goods  of  a 
party."  Brown  v.  U.  S.,  6  Ct  Ca.  178.  "Writ 
of  execution  Is  a  written  command  or  precept 
to  the  sheriff  or  ministerial  officer,  directing 
him  to  execute  the  Judgment  of  the  court  It 
Is  the  command  of  the  court  addressed  to  the 
ministerial  officer.  In  writing,  and  under  the 
seal  of  the  court,  containing  with  more  cer- 
tainty the  command  of  the  court,  and  expres- 
sed with  more  solemnity  than  if  uttered  verbal- 
ly by  the  court"  Kelley  v.  Vincent  8  Ohio 
St  420.  "Execution  is  process  authorizing 
the  seizure  and  appropriation  of  the  property 
of  a  defendant  for  the  satisfaction  of  a  Judg- 
ment against  him."  Lambert  v.  Powers,  30 
Iowa,  20.  "An  execution  is  properly  defined 
to  be  the  obtaining  of  actual  possession  of 
anything  acquired  by  Judgment  of  law,  and 
necessarily  goes  on  all  final  Judgments."  Les- 
see of  Darby  r.  Carson,  9  Ohio,  150.  "An  exe- 
cution is  the  end  of  the  law.  It  gives  the  suc- 
cessful party  the  fruits  of  his  Judgment" 
U.  S.  y.  Nourse,  9  Pet.  28. 

Let  us  now  compare  the  so-called  "order  of 
sale"  Issued  In  this  case,  and  apply  to  it  the 
definitions  above  quoted.  It  Is  as  follows: 
"State  of  Kansas,  Mitchell  County:  ss.:  The 
state  of  Kansas,  to  the  dierlff  or  any  constable, 
of  city  of  Belolt,  in  said  county,  greeting: 
Whereas,  J.  B.  Watkins,  on  the  14th  day  of 
March,  1887,  in  an  action  then  pending  be- 
fore -the  undersigned  Justice  of  the  peace  of 
said  township,  recovered  Judgment  against  Ja- 
cob Webber  and  Jacob  Webber,  Jr.,  for  the 
sum  of  one  hundred  and  two  and  *</it» 
dollars  and  costs  of  suit  twenty  and  >«/ioo 
dollars;  and  whereas,  an  order  of  attach- 
ment in  said  action  was  on  the  4th  day  of 
March,  1887,  levied  upon  the  following  goods 
and  chattels  of  said  debtor  remains  unsold 
and  in  your  hands,  to  wit,  75  bushels  of 
com  in  pile  (snapped):  Now,  therefore,  you 
are  hereby  commanded  that  of  said  goods 
and  chattels  of  the  said  debtor  you  cause  said 
Judgment  costs,  and  accruing  costs  to  be  sat- 
isfied, as  provided  by  law.  And  make  re- 
turn of  this  order  with  your  certificate  thereof 
showing  the  manner  In  which  yon  have  execut- 
ed the  same  within  thirty  days  from  the  time 
of  your  receipt  hereof.  Witness  my  hand,  at 
city  of  Belolt  In  said  county,  this  5th  day  of 
April,  A.  D.  1887.  Chas.  F.  Bozell,  Justice  of 
the  Peace."  Is  it  not  a  writ  directing  and  au- 
thorizing the  officer  of  a  court  to  carry  into  ef- 
fect Its  Judgment  Issued  out  of  a  court  running 
against  the  goods  of  a  party?  Is  it  not  a  writ- 
ten command  or  precept  to  the  sheriff  or  min- 
isterial officer  authorizing  the  appropriation  of 
the  property  of  the  defendant  for  the  satisfac- 
tion of  the  Judgment  against  him?  Does  not 
the  officer,  by  this  writ  obtain  imesesslon  of  the 
goods  acqubcd  upon  Judgment,  and. does  it  not 
give  to  the  successful  party  the  fruits  of  his 
Judgment?  But  it  is  contended  by  the  plain- 
tiff in  error  that  this  "is  an  order  of  sole," 
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and  consequently  cannot  come  within  the  mean- 
ing of  section  445  (paragraph  4542,  Gen.  St. 
1889)  of  the  Code  as  the  term'  "execution"  alone 
la  used  In  that  paragraph,  which  reads:  "If 
execution  shall  not  be  sued  out  within  five  years 
from  the  date  of  any  judgment  that  now  is,  or 
may  hereafter  be  rendered  in  any  court  of  rec- 
ord in  this  state,  or  tf  five  years  shall  hare 
Intervened  between  the  date  of  the  last  ex- 
ecution issued  on  such  judgment  and  the  time 
of  suing  out  another  writ  of  execution  thereon, 
snch  judgment  shall  become  dormant  and  shall 
cease  to  (operate  as  a  lien  on  the  estate  of  the 
judgment  debtor."  And  the  same  is  true  of 
paragraph  4989,  Gen.  St.  1889  ("Procedure- 
Civil,  before  Justice"),  which  reads  as  ftrilows: 
"Execution  for  the  enforcement  of  a  Judgment 
before  a  justice  of  the  peace  may  issue  by  the 
justice  before  whom  the  judgment  was  ren- 
dered, or  by  his  successor  in  office  on  the  ap- 
plication of  the  party  entitled  thereto,  at  any 
time  within  five  years  from  the  entry  of  the 
judgment,  or  the  date  of  the  last  execution  is- 
sued thereon."  Paragraph  4539,  Gen.  St.  1889 
(Code  Civ.  Proc  {  442),  reads:  "Executions 
are  of  four  kinds:  (1)  Against  the  property  of 
the  Judgment  debtor.  (2)  Against  his  person. 
(3)  For  the  delivery  of  the  possession  of  real 
or  personal  property,  with  damages  for  with- 
holding the  same,  and  costs.  (4)  Blxecutlons  in 
special  cases."  Paragraph  4543  describes  the 
first  kind  of  execution,  paragraph  4604  descrll)efi 
the  second,  paragraph  4614  describes  the  third, 
and  paragraph  4616  describes  the  fourth.  We 
fail  to  find  anything  in  paragraph  4542  or  49S9, 
which  limits  or  restricts  the  execution  provided 
for  therein  to  any  one  of  the  four  classes  of 
execution  known  to  onr  law,  yet  it  Is  contended 
by  the  plalntifT  in  error  that  the  "execution" 
contemplated  in  paragraph  4542,  supra,  is  of 
the  first  class,  viz.  "against  the  property  of  the 
judgment  debtor,"  or,  as  he  termed  it,  a  "gen- 
eral execution,"  which  directs  the  officer  that 
"of  the  goods  and  chattels  of  the  debtor  he 
cause  to  be  made  the  money  specified  In  the 
writ,  and  for  want  of  goods  and  chattels  he 
canse  the  same  to  be  made  of  the  lands  and 
tenements  of  the  debtor."  We  fail  to  see  any 
force  in  this  argument,  and,  if  the  case  at  bar 
was  controlled  exclusively  by  the  proceeding  ap- 
plicable to  the  district  court.  It  would  have  no 
effect;  but  It  la  not.  The  writ  complained  of 
waa  Issued  by  the  justice  of  the  peace  durli^ 
the  time  be  had  exclusive  jurisdiction  of  the 
case,  and  Is  undoubtedly  an  execution,  within 
the  meaning  of  paragraph  4991  ("Procedure- 
Civil,  before  Justices"),  which  reads  as  fol- 
lows: "The  execution  must  be  directed  to  a 
constable  of  the  county,  and  subscribed  by  the 
Justice  by  whom  JudgmMt  was  rendered,  or 
by  his  successor  In 'office,  and  must  bear  dkte 
the  day  of  its  delivery  to  the  officer  to  be  ex- 
ecuted. It  must  Intelligibly  refer  to  the  judg- 
ment by  stating  the  names  of  the  parties,  and 
the  name  of  the  justice  before  judgment  and 
of  the  county  and  township  where,  and  the 
time  when.  It  was  rendered,  the  amount  of  the 
Judgmient,  and.  If  leas  than  the  whole  la  due,  the 


true  amount  due  thereon.  It  must  require  the 
constable  sulwtantially  as  follows:  (1)  If  It  he 
a  case  where  the  defendant  cannot  be  arrest- 
ed. It  most  direct  the  officer  to  collect  the 
amount  of  the  Judgment  out  of  the  personal 
property  of  the  debtor  and  pay  the  same  to  tlie 
party  entitled  thereto.  (2)  If  It  be  a  case  where 
any  of  the  Judgment  debtors  are  certified  as 
sureties.  It  shall  command  that  the  money  be 
made  of  the  personal  property  of  the  principal 
debtor,  and,  for  want  thereof,  of  the  personal 
property  of  the  surety.  In  such  a  case,  the 
personal  property  of  the  principal,  subject  to 
execution  witliln  the  jurisdiction,  shall  be  ex- 
hausted before  any  of  the  property  of  the  sure; 
ty  shall  be  taken  in  execution.  (3)  If  It  be  an 
action  where  the  defendant  may  be  arrested. 
In  addition  to  the  foregoing.  It  must  direct  the 
officer,  If  sufficient  property  of  the  defendant 
subject  to  execution,  cannot  be  found  to  satisfy 
the  judgment,  that  he  arrest  the  debtor  and 
commit  him  to  the  Jall  of  the  county  tintll  be 
pays  the  judgment  or  be  discharged  accord- 
ing to  law,  unless  the  execution  be  accompanied 
by  an  order  of  arrest  (4)  It  mmt.  In  all  cases, 
dh%ct  the  officer  to  make  return  of  the  ezecop 
tion,  and  a  certificate  thereon,  showing  the  man- 
ner in  which  he  baa  executed  the  same  in 
thirty  days  from  the  time  of  his  receipt  there- 
of." NovT,  It  nowhere  appears  In  the  above 
section  that  the  officer  la  directed  to  make  any 
of  this  debt  out  of  real  estate;  on  the  contrary, 
he  is  confined  and  limited  to  .personal  property. 
Hence  the  arg^ument  that  a  general  execution 
under  which  an  officer  can  have  recourse  to  flie 
whole  estate  of  the  debtor  fails. 

Our  view  of  this  case  la  strengthened  by  very 
many  other  rules  of  law  and  statutory  enact- 
ments. For  Instance,  it  la  well  established 
that  "property  not  subject  to  execution  cannot 
be  attached."  If  we  look  to  the  procedure  gov- 
erning  attachments  before  Justices  of  the  peace, 
we  find  that  In  reference  to  the  satisfaction  of 
a  Judgment  paragraph  4893  provides:  "If  Judg- 
ment be  rendered  for  the  plaintiff.  It  shall  be 
satisfied  as  follows:  So  much  of  the  property 
remaining  In  the  hands  of  the  office,  after  ap- 
plying the  money  arising  from  the  sale  oC 
personal  property,  and  so  much  of  the  person- 
al property.  If  any,  as  may  be  necessary  to  sat- 
isfy the  judgment,  shall  be  sold  by  order  of  tbe 
justice  under  the  same  restrictions  and  regula- 
tions as  If  the  same  had  been  levied  on  by  ex- 
ecution." And  we  are  satisfied  that  "tbe  or- 
der of  sale"  issued  by  the  Justice  of  tbe  peace 
In  this  action  la  within  the  meaning  of  tbe  term 
"execution,"  used  in  paragraphs  4542  and  4968^ 
supra,  and  Is  sofficient  to  prevent  the  judgment 
becoming  dormant.  If  regularly  Issued;  and  tbe 
regularity  of  the  Issuance  In  tbia  case  Is  not 
questioned.  The  spirit  and  Intent  of  the  stat- 
utes Is  that,  where  a  party  has  slept  upon  hl« 
rights  under  a  Judgment  for  five  years,  it  shall 
no  longer  be  considered  as  a  live  Judgm^t, 
but  be  cannot  be  said  to  have  done  this  wbrai 
be  has  bad  issued  a  writ  for  the  purpose  of  sub- 
jecting the  defendant's  property  to  tbe  pay- 
ment of  the  Judgment  within  tbe  time  required 
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by  law,  and  we  cannot  believe  that  a  writ  that 
Indabes  every  element  and  Ingredient  neces- 
sary, and  the  express  object  of  which  Is  "to 
secure  to  the  successful  party  the  fruil  of  his 
Judgment,"  whldi  Is  In  fact  an  execution,  can 
be  ignored  merely  upon  account  of  its  name, 
or  what  the  printer,  in  making  the  blank,  has 
seen  fit  to  call  it.  The  Judgment  in  this  case 
will,  therefore,  be  affirmed.  All  the  Judges 
concurring. 


(5  Kan.  App.  1»2) 
GERMAN-AMERICAN  NAT.  BANK  v. 
THOMSON. 
(Coart  of  Appeals  of  Kansas,  Northern  Depart- 
ment, 0.  D.     Dec.  6,  1896.) 
Appeal — Revikw— Findings  bt  Judos. 
Where  a  case  is  tried  by  the  court,  and  a 
general  verdict  is  made  in  favor  of  the  defend- 
ant,  and   no  special   findings  are  requested   or 
made,  the  general  finding  includes  every  mate- 
rial fact   necessary   to  sustain   the  judgment 
based  upon  such  finding;    and,  where  there  la 
some  evidence  to  supi)ort  the  general  finding 
and  judgment,  they  wiil  not  be  disturbed. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Marshall  county; 
R.  B.  Spilman,  Judge. 

Action  by  the  German-American  National 
Bank  against  C.  T.  Hessel  and  J.  M.  Clark. 
Judgment  for  plaintiff.  Frank  Thomson,  re- 
ceiver of  the  State  Bank  of  Irving,  filed  a  mo- 
tion for  an  order  that  the  money  from  the 
sale  be  paid  over  to  him.  Pi-om  an  order  sus- 
tahilng  the  motion,  plaintiff  brings  error.  Af- 
firmed. 

Glass  &  Polock,  for  plaintiff  In  error.  John 
A  BroughtHi,  for  defendant  in  error. 

6ILKESON,  P.  J.  During  the  year  1889, 
and  previous  thereto,  the  State  Bank  of  Irv- 
ing was  engaged  in  a  general  banking  busi- 
ness at  Irving,  Marshall  county,  Kan.,  and  A. 
O.  Emmons  was  the  president  thereof.  On 
the  25th  of  November,  1880,  Hessel  &  Clark 
were  indebted  to  said  bank  upon  their  certain 
promissory  note  hi  the  sum  of  $1,000,  pay- 
able four  months  after  date,  and  drawing  In- 
terest at  the  rate  of  10  per  cent,  per  annum. 
On  December  2,  1889,  the  said  State  Bank  of 
Irving,  through  its  president,  applied  to  the 
German-American  National  Bank  of  Kansas 
City,  Mo.,  for  a  loan  of  $2,000  upon  60  days' 
time,  and  as  security  therefor  pledged  the 
note  of  Hessel  &  Clark,  with  several  others, 
in  the  manner  following:  "$2,000.00.  Kan- 
sas City,  Mo.,  Dec.  2nd,  1889.  Sixty  days 
after  date  we  promise  to  pay  to  the  order  of 
A.  C.  Emmons,  German-American  National 
Bank,  Kansas  City,  Mo.,  two  thousand  dol- 
lars, value  received,  having  deposited  or 
pledged  with  him  as  collateral  security,  with 
authority  to  sell  the  same  at  public  or  private 
sale  or  otherwise,  at  his  option,  on  the  non- 
payment of  this  promise,  and  without  notice, 
one  note  of  $1,000.00,  dated  Nov.  25th,  1889, 
at  4  months,  signed  'Hessel  &  Clark.'  ■  ■  • 
The  State  Bank  of  Irving,  by  A.  C.  Emmons, 


Pt"  Indorsed:  "Payment  guarantied.  A 
0.  Emmons.  Received  on  within  note  $1,203.- 
19,  July  20th,  1890."  Prior  to  the  date  of 
this  $2,000  note,  the  State  Bank  of  Irving, 
was  indebted  to  the  German-American  Na- 
tional Bank  upon  a  loan  of  $5,000,  and  on  De- 
cember 14,  1889,  this  loan  was  renewed,  and 
a  new  note  giyen  therefor  in  the  following 
form:  "$5,000.00.  Kansas  City,  Mo.,  Dec. 
14,  1889.  Nhiety  days  after  date  we  prom- 
ise to  pay  to  the  order  of  Jas.  G.  Steams, 
Cash.  German-American  National  Bank,  Kan- 
sas City,  Mo.,  five  thousand  dollfirs,  value  re- 
ceived, having  deposited  or  pledged  with  blm  > 
as  collateral  security,  with  authority  to  sell 
the  same  at  public  or  private  sale  or  other- 
wise, at  his  option,  on  the  nonpayment  of 
this  promise,  and  without  notice:  1  note,  C. 
G.  Magnussen,  $150.00;  1  note,  Garen  Held, 
$1,600.00;  1  note,  W.  A  Woodworth,  $600.00; 
1  note,  C.  G.  Magnussen,  $1,000.00;  1  note,  1. 
N.. Clark,  $877.50;  1  note,  R.  H.  Swanson, 
$442.23;  1  note,  Chas.  A  Schabs,  $883.70,— at 
fiix  months  from  Aug.  31,  1889,  and  F.  E.  Ed- 
wards, $1,000.00,  9  mo.,  8-a-S9.  And  it  is 
hereby  understood  and  agreed  that  the  col- 
lateral upon  this  note  shall  be  applicable  up- 
on any  other  note  or  claim  held  by  the  said 

•  •    •,  or  the  legal  holder  hereof,  against 

*  *  *;  and  in  case  of  an  addition  to  th4 
collateral  above  described,  the  promissor  of 
this  note  shall  extend  to  such  new  or  addi- 
tional collateral.  State  Bank  of  Irving,  by 
A.  C.  Emmons,  Pt"  Shortly  after  this  re- 
newal note  was  given,  the  State  Bank  of  Irv- 
iag  failed,  and  Frank  Thomson,  the  defend- 
ant in  error,  was  appointed  receiver  about 
May,  1890. .  The  loan  of  $2,000  not  having 
l>een  paid,  the  German-American  National' 
Bank  brought  suit  in  the  district  court  of 
Marshall  county,  Kan.,  on  the  $1,000  note  of 
Hessel  &  Clark,  security  for  said  loan,  and 
obtained  Judgment  thereon.  Upon  this  Judg- 
ment several  payments  were  made  by  Hessel 
&  Clark,  and  received  by  the  German-Ameri- 
can National  Bank.  On  October  28,  1892, 
there  was  in  the  hands  of  the  sheriff- or  clerk 
of  the  court  $312.60,  a  balance  paid  upon  the 
Judgment  rendered  against  Hessel  &  Clark; 
and  thereupon  the  defendant  in  error,  as  re- 
ceiver of  the  State  Bank  of  Irving,  filed  bis 
motion  in  district  court  aforesaid,  alleghig 
that  the  loan  of  $2,000  made  by  the  German- 
American  National  Bank  to  the  State  Bank 
of  Irving,  and  ,to  secure  which  this  note  of 
Hessel  &  Clark  had  been  pledged,  had  l>een 
fully  paid,  and  asking  that  the  balance  of 
said  judgment  then  in  the  hands  of  said  offi- 
cers be  turned  over  to  him  as  assets  of  the 
State  Bank  of  Irving.  Upon  the  hearing  of 
this  motion  by  the  court  it  was  admitted  that 
upon  this  loan  of  $2,000  there  had  been  paid 
the  sum  of  $1,202.19,  and  that,  hi  addition 
thereto,  there  had  been  paid  as  proceeds  of 
the  Judgment  on  the  $1,000  note  the  follow- 
ing sums,  $324.75,  $275,  and  $311,  which  had 
also  been  applied  upon  the  loan  of  $2,000, 
making  a  total  payment  on  said  loan  of  $2,- 


Digitized  by 


Google 


170 


47  PACIFIC  REPORTER. 


(Kan. 


112.04,  and  that  the  sum  of  $312.60  was  In 
the  bands  of  the  officers.  The  German-Amer- 
ican National  Bank,  contending  that  they  were 
entitled  to  this  balance  by  reason  of  an  agree- 
ment made  by  it  with  the  State  Bank  of  Irv- 
ing, at  the  time  the  ?2,000  was  loaned,  that 
any  collateral  given  to  secure  this  loan  should,' 
after  it  was  paid,  be  held  by  them  as  col- 
lateral to  and  applied  upon  the  other  loan  of 
$5,000.  The  court  fonnd  for  the  receiver, 
Frank  Thomson,  and  ordered  the  sum  of  $312.- 
60  be  paid  over  to  him.  Of  this  ruling  the 
German-American  National  Bank  complains, 
and  brings  the  case  here  for  review. 

The  only  question  presented  for  our  consid- 
eration is,  did  the  court  err  in  admitting  cer- 
tain testimony?  The  other  question  raised 
by  plaintiff  in  error  is  upon  the  weight  of 
certain  testimony,  upon  which  we  will  not 
pass.  The  issues  in  this  case  are  purely  of 
fact,  and,  they  having  been  passed  upon  by 
the  court  upon  a  full  and  fair  hearing,  will 
not  be  disturbed.  "When  a  case  is  tried  by 
the  court,  and  a  general  finding  is  made  In 
favor  of  the  defendant,  and  no  special  find- 
ings are  requested  or  made,  the  general  find- 
ing includes  every  material  fact  necessary  to 
sustain  the  judgment  based  upon  such  find- 
ing; and,  where  there  is  some  evidence  to 
'support  the  general  finding  and  Judgment, 
they  will  not  be  disturbed."  Kirwan  v.  Bank, 
2  Kan.  App.  687,  43  Pac.  706.  And  there  Is 
not  only  some  evidence  to  support  the  gen- 
eral finding  In  this  case,  but  the  evidence 
strongly  supports  every  material  fact  neces- 
sary to  be  found  In  this  case  to  support  the 
judgment;  and  this  is  true  even  If  the  testi- 
mony objected  to  by  the  plaintiff  .In  error  had 
been  excluded.  We  have  very  carefully  ex- 
amined the  record  In  this  case,  ^d  are  con- 
vinced that  there  was  a  full,  fair,  and  Impar- 
tial hearing  of  the  motion.  The  learned  trial 
judge  earnestly  and  closely  Investigated  the 
facts,  and,  even  If  we  were  to  concede  that 
some  of  the  testimony  admitted  by  him 
against  the  plahitiCf  In  error  was  close  to 
the  line  of  strictly  competent  testimony,  the 
same  may  be  said  of  testimony  admitted  In 
their  favor;  but,  as  we  have  said,  there  is 
shown  by  the  record  a  strong  disposition  on 
the  part  of  the  court  to  fully  investigate  and 
understand  the  question  presented.  The  er- 
rors he  committed.  If  any,  are  clearly  imma- 
terial, and  his  judgment  is  upheld  by  sulti- 
cient  strictly  legal  testimony,,  and  we  cannot 
perceive  how  the  defendant  In  error  has  been 
prejudiced  in  the  least.  The  Judgment  of  the 
court  will  therefore  be  affirmed.  All  the 
judges  concurring. 


(o  Kan.  App.  225) 

RHODES  V.  AUIiD. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.     Dec.  5,  1896.) 
Injunction  Bond— Damages. 

1.  In  an  action  on  an  injunction  bond  only 
such  damages  are  recoverable  as  are  the  nat- 


ural and  necessary  or  proximate  results  of  the 
injunction,  and  within  the  reasonable  contem- 
plation of  the  parties. 

2.  When  an  injunction  bond  is  given,  and  a 
sale,  by  tbe  sheriff,  of  attached  personal  prop- 
erty, is  thereby  prevented,  and  it  is  thereafter 
determined  that  the  injunction  was  wrongfully 
obtained,  a  surety  on  such  bond  is  not  liable  for 
the  wrongful  disposal  of  the  property  by  a  party 
to  the  action  to  whom  the  property  was  sur- 
rendered pursuant  to  a  subsequent  order  of  the 
court,  and  upon  the  security  of  another  bond 
given  for  the  forthcoming  of  the  property. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Marshall  county; 
R.  B.  Spilman,  Judge. 

Action  by  J.  B.  Auld  against  T.  F.  Rhodes. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.    Reversed. 

W.  W.  &  W.  F.  Guthrie,  for  pUUntlff  In  er- 
ror. E.  Hutchinson  and  W.  A.  Calderhead, 
for  defendant  in  error. 


GARVER,  J.  This  was  an  action  brought 
in  the  district  court  of  Marshall  county  by  J. 
B.  Auld  against  T.  F.  Rhodes  upon  an  injunc- 
tion bond  executed  by  Rhodes,  as  surerty  for 
.Tam^s  S.  Warden,  in  an  action  brought  in  said 
court,  wherein  James  S.  Warden  was  plain- 
tiff and  J.  B.  Auld  and  M.  M.  Haskin,  as  sher- 
iff, were  defendants.  The  material  facts  ap- 
pear in  the  following  special  findings  made  by 
the  trial  court:  "First.  On  the  2d  day  of 
March,  1887,  J.  B.  Auld,  who  Is  the  plaintiff  in 
this  suit,  commenced  a  suit,  numbered  2,843, 
In  the  district  court  of  Marshall  county, 
against  Mary  A.  Jones,  J.  W.  Jones,  James  S. 
Warden,  and  the  First  National  Bank  of 
Frankfort,  Kansas,  to  recover  the  sum  of  $1,- 
000;  and  caused  an  order  of  attachment  to  be 
Issued,  which  came  into  the  hands  of  M.  M. 
Haskin,  sheriff  of  said  county  of  Marshall, 
and  was  by  him  levied  on  certain  personal 
property,  which  was  appraised  to  be  of  the 
value  of  $1,154;  and  on  the  22d  day  of  April, 
1887,  on  application  of  the  plaintiffs  In  said 
action,  an  order  was  made  by  the  Judge  of 
said  court,  at  chambers,  directing  said  sberUT 
to  sell  said  attached  property  as  upon  execu- 
tion, and  said  sheriff,  acting  under  said  order, 
advertised  said  property  to  be  sold  on  the  9th 
day  of  May,  1887.  Second.  On  the  9th  day  of 
May,  1887,  the  said  James  S.  Warden  com- 
menced a  suit,  numbered  2.863,  In  the  district 
court  of  Marshall  county,  against  the  said  J. 
B.  Auld  and  M.  M.  Haskin,  as  sheriff,  by  filing 
bis  petition,  duly  verified,  In  which  he  claims 
to  be  the  owner  of  the  property  attached  In 
suit  No.  2,843.  and  prayed  that  said  Auld  and 
Haskin  be  perpetually  enjoined  from  selling 
said  property,  and  that  the  same  be  surrender- 
ed to  the  said  warden,  and  for  a  temporary 
Injunction  restraining  said  Auld  and  Haskin 
from  making  said  sale  of  said  property  so  ad- 
vertised, or  any  sale  thereof,  until  the  further 
order  of  the  court,  and  for  an  order  that  said 
property  be  surrendered  to  said  Warden  until 
llie  further  order  of  the  court;  and  on  said 
l)etltion,  when  filed,  there  was  Indorsed  an 
order  made  by  the  Judge  of  said  court,  at 
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chambers,  that  a  temporary  Injunction  issue 
as  prayed  for  in  said  petition  on  the  plaintiff 
therein  giving  an  injunction  bond  to  tlie  de- 
fendant in  the  sum  of  $2,000,  and  under  said 
order  the  bond  sued  on  in  this  action  was  ex- 
ecuted and  filed,  and  a  temporary  injunction 
issued,  in  obedience  to  which  said  sheriff,  Has- 
kin,  proceeded  no  further  with  said  sale,  and, 
retained  said  proi>erty  in  his  possession  under 
said  order  of  attachment;  that  afterwards 
such  proceedings  were  had  in  said  injunction 
suit  that  on  the  21st  day  of  May,  1887,  said 
James  S.  Warden  obtained  an  order  from  the 
judge  of  said  court  that  said  sheriff,  Haslcin, 
should  surrender  to  said  Warden  said  attach- 
ed property,  on  the  execution  by  said  Warden 
to  said  Haskin  of  a  iKtnd  lu  the  sum  of  $2,500; 
conditioned  that  said  Warden  should  return 
said  property  to  the  sheriff  of  said  county  on 
demand,  when  ordered  by  the  court,  or  the 
Judge  thereof;  that  pursuant  to  said  order,  on 
the  28th  day  of  May,  1887,  there  was  executed 
and  delivered  to  said  sheriff  the  bond  set  out 
in  the  amended  and  supplemental  answer  of 
defendant  T.  F.  Rhodes,  filed  in  this  suit,  and 
thereupon  said  slieriff,  in  obedience  to  said  or- 
der, on  the  30th  day  of  May,  1887,  surrendered 
to  said  Warden  said  attached  property,  and  he 
immediately  took  the  same  into  his  possession. 
Of  the  obtaining  of  said  order,  the  giving  of 
said  bond,  and  the  surrender  of  said  property, 
said  J.  B.  Auld  had  actual  knowledge,  but  did 
not  consent  thereto.  The  said  T.  F.  Rhodes 
had  no  knowledge  whatever  thereof.  S.  Reed, 
one  of  the  sureties  on  said  bond,  at  tlie  time  of 
its  execution  was,  and  ever  since  that  time 
has  been,  solvent  J.  B.  Edwards,  the  other 
surety  on  said  bond,  at  the  time  of  its  execu- 
tion, and  for  some  time  thereafter,— how  long 
is  not  shown  by  the  evidence,— was  also  sol- 
vent." In  the  injunction  suit  an  order  allow- 
ing a  temporary  Injimction  was,  on  May  7, 
1887,  Indorsed  on  the  petition  by  the  Judge  of 
the  district  court,  as  follows:  "On  reading  the 
within  petition  and  affidavit,  it  is  ordered  lliat 
a  temporary  injunction  Issue  as  prayed  for, 
on  the  plaintiff  giving  an  injunction  bond  to 
the  defendant  in  the  sum  of  $2,000."  The  In- 
junction bond,  the  one  sued  on  in  this  case, 
was  executed  and  approved  May  S),  1887,  and 
is  as  follows:  "Whereas,  James  S.  Warden 
has  obtained  an  order  of  injunction  against  J. 
B.  Auld  and  M.  M.  Haskin,  sheriff,  in  an  ac- 
tion pending.  In  the  said  district  court  of  Mar- 
shall count}',  state  of  Kansas,  wherein  the 
said  James  S.  Warden  la  plaintiff,  and  the 
said  .T.  B.  Auld  and  M.  M.  Haskin  are  defend- 
ants, on  his  giving  an  undertaking  to  the  said 
J.  B.  Auld  and  M.  M.  Haskin  In  the  sum  of 
two  thousand  dollars:  Now,  therefore,  we,  T. 
F.  Rhodes  and  S.  Warden,  hereby  undertake 
to  the  said  J.  B.  Auld  and  M.  M.  Haskin  in  the 
sum  of  two  thousand  dollars,  that  the  said 
James  S.  Warden  shall  pay  to  the  said  J.  B. 
Auld  and  M.  M.  Haskin  all  damages  which 
they,  the  said  J.  B.  Auld,  may  sustain  by  rea- 
son of  the  Issuing  of  said  injunction  and  order 
of  sold  court,  If  it  should  be  finally  decided 


that  the  said  injunction  and  order  ought  not 
to  have  Ijeen  granted.  Dated  May  9,  1887." 
Ti-ial  was  had,  and  Judgment  rendered  In  the 
attachment  suit  May  21,  1890,  against  Mary 
A.  Jones  and  J.  W.  Jones,  for  $849  debt  and 
$482.45  costs,  and  an  order  made  for  the  sale 
of  the  attached  property.  In  the  injunction 
suit  final  Judgment  was  rendered  February 
23,  1892,  in  favor  of  the  defendants,  dis- 
solving tlie  temporary  injunction,  and  order- 
ing a  return  by  Warden  of  the  property  which 
had  been  theretofore  delivered  to  him  pur- 
suant to  the  order  of  the  court  made  May  21, 
1887.  The  attached  property  was  not  forth- 
coming in  either  the  attachment  or  injunc- 
tion suits,  the  same  having  been  converted  by 
James  S.  Warden  to  his  own  use.  The  Judg- 
ment of  Auld  against  Jones  remaining  unsat- 
isfied, this  action  was  commenced,  January  2, 
1893,  on  the  injunction  bond,  the  plaintiff 
claiming  the  right  to  recover  thereon  the  value 
of  the  attached  property,  which  had  been  lost 
to  him,  together  with  the  attorney's  fees  ex- 
pended by  him  in  the  injunction  suit.  The  dis- 
trict court  found  the  value  of  the  attached 
property  to  be  $1,250,  and  a  reasonable  at- 
torney's fee  in  the  injunction  suit  to  be  $150, 
and  for  such  sums  rendered  Judgment  against 
the  plaintiff  in  error,  Rhodes. 

The  mahi  contention  in  this  case  is  as  to  the 
extent  of  the  liability  of  Rhodes  upon  this 
bond,  and  the  measure  of  the  damages  recov- 
erable thereon.  In  considering  this  question 
it  is  necessary  to  bear  in  mind  that  a  surety 
is  favorably  regarded  in  law,  and  tliat  his  lia- 
bility cannot  be  extended  beyond  the  express 
terms  of  his  agreement.  Under  this  rule,  as 
applied  to  the  undisputed  facts,  we  think  it 
clear  that  Rhodes,  as  surety  for  Warden  in 
the  injunction  proceedings,  did  not  incur  the 
liability  for  which  he  was  held  by  the  court. 
By  the  giving  of  the  injunction  bond  the  cus- 
tody of  the  attached  property  was  not  changed 
or  disturbed.  It  continued  in  the  possession 
of  the  sheriff  who  had  executed  the  writ  of  at- 
tachment. A  portion  of  such  property  was 
live  stock,  and,  because  of  the  expense  of 
keeping  it,  it  was,  pursuant  to  an  order  of  the 
Judge  of  said  court,  advertised  to  be  sold  on 
May  9,  1887.  By  the  order  allowing  the  in- 
junction and  the  giving  of  the  bond  the  sale 
was  prevented,  but  beyond  such  Interference 
with  the  making  of  an  immediate  sale  of  the 
property  the  bond  had  no  effect.  The  evi- 
dence clearly  shows  that  the  sheriff  continued 
in  possession  of  the  property  after  the  execu- 
tion of  the  bond,  the  same  as  before,  no 
change  whatever  being  made  until  May  30, 
1887,  when  it  was  turned  over  and  delivered 
to  Warden  pursuant  to  another  and  separate 
order.  Such  an  order  and  delivery  of  posses- 
sion could  have  been  made  in  the  attachment 
suit  without  regard  to  the  injunction  proceed- 
ing. Gen.  St.  1889,  pars.  4282,  4311.  When 
the  injunction  bond  was  given,  the  parties 
thereto  could  have  contemplated  nothing  more 
than  the  prevention  of  the  proposed  sale  of 
the  property,  and  the  leaving  of  it  in  the  cus- 
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tody  of  the  ofBcer.  Its  subsequent  disposition 
was  under  another  and  entirely  Independent 
order  of  the  judge,  with  which  the  surety  on 
the  prior  bond  was  In  no  wise  connected,  and 
for  which  he  cannot,  either  in  fact  or  in  law, 
be  held  responsible.  That  this  was  the  view 
of  the  parties  at  the  time  Is  evident  from  the 
fact  that  the  order  for  the  surrender  of  the 
property  to  Warden  was  conditioned  upon  his 
giving  another  l>ond,  with  sureties,  In  the  sum 
of  $2,500,  for  the  return  of  the  property  when 
demanded.  Such  bond  was  given,  and  It  was 
upon  this  order  and  bond  alone  that  the  sheriff 
parted  with  the  possession  of  the  attached 
property.  Such  bond,  for  the  time,  took  the 
place  of  the  property,  and  to  It  the  attach- 
ment plaintiff  had  to  look  when  the  property 
was  not  forthcoming.  These  orders  and  bonds 
are  as  separate  and  distinct  from  each  other 
ns  they  would  have  been  had  the  application 
for  the  custody  of  the  property  and  the  order 
therefor  been  made  in  the  attachment  case. 
The  obligors  In  the  injunction  bond  did  not 
bind  themselves  to  answer  for  any  and  every 
damage  that  might  result  In  that  action.  The 
damages  covered  by  the  bond  are  only  such 
ns  were  sustained  by  reason  of  the  Injunction. 
They  must  be  attributable  to  the  order  for  the 
injunction,  and  be  its  natural  and  proximate 
consc<iuences.  When  there  is  a  new  and  inde- 
pendent intervening  cause  for  an  injury,  it 
must  be  held  to  be  the  legal  cause  of  such  In- 
jury, rather  than  something  which  Is  remote, 
though  Indirectly  connected  therewith.  We 
think,  therefore,  that  In  this  case,  so  far  as 
concerns  the  attached  property,  a  surety  on 
the  Injunction  bond  cannot  be  held  liable  for 
any  disposition  made  of  such  property  after 
its  surrender  by  the  sheriff  to  Warden.  As 
the  sale  of  the  property  was  ordered  for  the 
purpose  of  avoiding  the  expense  of  its  keep- 
ing, and  the  continuance  of  such  expense  from 
May  9, 1887,  to  May  30, 1887,  was  made  neces- 
sary by  reason  of  the  injunction,  and  the  value 
of  the  property,  as  a  security  for  the  plaintiff, 
was,  to  that  extent,  lessened,  such  expense,  if 
necessarily  and  reasonably  Incurred,  would 
be  covered  by  the  conditions  of  the  bond. 
Likewise,  the  obligors  therein  would  be  liable 
for  any  depreciation  In  the  value  of  the  prop- 
erty, or  for  its  loss,  when  such  depreciation 
or  loss  is  directly  referable  to  the  Injunction, 
and  occurred  during  the  time  possession  was 
retained  by  the  sheriff.  As  it  was  finally  de- 
termined that  the  injunction  should  not  have 
been  granted,  the  bond  is  also  holden  for  the 
necessary  and  reasonable  expenses.  Including 
attorney's  fees.  Incurred  by  the  defendant  in 
defending  against  that  action.  Stated  briefly, 
we  hold  that  on  the  injunction  bond  Warden 
and  his  sureties  are  liable  for  all  damages  sus- 
tained by  AuW,  with  reference  to  the  attached 
property,  from  May  9,  1887,  to  May  30,  1887, 
which  were  the  natural  and  proximate  results 
of  the  sale  having  been  enjoined,  and,  in  ad- 
dition thereto,  for  the  necessary  and  reason- 
able expenses,  hicluding  attorney's  fees,  of  de- 
fending against  the  Injunction  proceedings; 


while  Warden  and  his  sureties,  on  the  forth- 
coming bond  given  May  28, 1887,  are  liable  for 
a  return  of  the  property,  or  the  payment  of  Its 
value.  It  follows,  therefore,  as  the  trial  court 
did  not  observe  these  rules  in  fixing  the  lia- 
bility of  the  plaintiff  in  error,  that  the  judg- 
meat  must  be  reversed. 

Other  errors  are  complained  of  and  discuss- 
ed in  the  brief  of  counsel  for  plaintiff  in  error, 
but,  as  they  are  not  likely  to  occur  upon  an- 
other trial,  we  shall  not  treat  of  them  ho  this 
opinion.  The  judgment  yrlll  be  reversed,  and 
the  case  remanded  for  a  new  trial.  All  the 
Judges  concurring. 


(5  Kan.  App.  19» 
KERR  V.  HOSKINSON  et  al. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, 0.  D.     Dec.  6,  1896.) 
JuDiciAi.  Sales— Patment  op  Taxes — Hortoaob 

FOKECLOSCRE. 

1.  Taxes  are  always  a  lien  upon  the  real  es- 
tate upon  whix;h  they  are  imposed,  and  are  prior 
and  paramount  to  any  other  lien  or  incum- 
brance; and  courts  of  equity,  in  the  foreclosure 
of  mortgages,  always  have  the  power  to  ascer- 
tain what  are  liens  upon  mortgaged  property, 
to  determine  their  priority,  and  order  that  such 
liens  be  discharged  out  or  the  proceeds  of  the 
sale  of  such  real  estate,  in  accordance  with  their 
priority. 

2.  The  provision — "or  where  any  real  estate 
shall  he  sold  at  judicial  sale,  or  by  administra- 
tors, executors,  guardians,  or  trustees,  the  court 
shall  order  all  taxes  and  penalties  thereon 
against  such  to  be  discharged  out  of  the  pro- 
ceeds of  such  sale" — of  paragraph  6902,  Gen. 
St.  1889,°  applies  to  and  includes  all  unpaid  tax- 
es which  have  not  ripened  Into  tax  deeds  on  the 
day  of  sale. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Jewell  county; 
Cyrus  Heren,  Judge. 

Action  by  Jenet  Kerr  against  W.  N.  and 
D.  E.  Hoskinson.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Reversed. 

C.  Angeylne,  for  plaintiff  In  error.  Kiiic- 
patrfck  &  Hodson,  for  defendants  In  error. 

OILKESON,  P.  J.  The  plaintiff  in  error,  as 
plaintiff  below,  filed  her  petition  In  the  dis- 
trict court  of  Jewell  county,  JECan.,  on  the  3d 
day  of  September,  1891,  to  foreclose  a  real- 
estate  mortgage  given  by  the  defendants  in 
error  upon  certain  real  estate  therein  describ- 
ed to  secure  the  payment  of  a  certain  prom- 
issory note  made,  executed,  and  delivered  by 
defendants,  and  In  said  petition  prayed  that 
the  mortgaged  premises  be  sold,  and  the  pro- 
ceeds applied  <1)  to  the  payment  of  any  taxes 
and  tax  Hens  that  may  be  due  on  said  real 
estate,  (2)  to  the  payment  of  the  costs  of  said 
suit  and  sale,  and  (3)  to  the  payment  of  said 
judgment.  The  defendants  were  personally 
served  with  summons,  and  appeared  and  de- 
fended the  action,  and  on  the  7th  day  ot 
March,  A.  D.  1892,  judgment  was  rendered  in 
favor  of  the  plaintiff  and  against  the  defend- 
ants, and,  among  other  things,  it  was  ordered 
and  adjudged  that  "the  lands  be  appraised, 
advertised,  and  sold  according  to  law  in  de- 
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fault  of  payment,  and  that  the  proceeds  of 
said  sale  be  applied  first  in  satisfaction  of  the 
costs  herein,  then  to  the  payment  of  all  taxes 
and  tax  liens  then  due  upon  said  premises, 
then  to  the  payment  of  plaintiffs'  judgment 
herein."  Afterwards  the  premises  were  sold 
under  such  judgment,  and  purchased  by  the 
plaintiff  in  error  for  a  sum  less  than  the 
amount  due  on  said  Judgment  and  costs.  On 
the  8th  of  March,  1893,  the  plainUff  filed  her 
motion  to  confirm  said  sale,  and  to  order  the 
sheriff  to  pay  all  taxes  and  tax  liens  due 
against  said  premises  at  the  time  of  such  sale 
out  of  the  proceeds  of  sale,  and  setting  up  in 
.  said  motion  that  the  premises  had  been  sold 
for  taxes  to  some  person  other  than  the-plain- 
tlff,  and  also  showing  the  amount  required  by 
law  to  redeem  said  premises  from  tax  sale. 
It  was  admitted  by  all  of  the  parties  that  the 
property  had  been  so  sold,  and  that  the 
amount  stated  in  the  motion  was  correct. 
The  court  sustained  the  motion  to  confirm  the 
sale,  but  overruled  it  as  to  the  payment  of 
taxes,  and  refused  to  order  the  sheriff  to  pay 
them  out  of  the  proceeds  of  sale. 

The  only  question  presented  for  our  consid- 
eration is,  did  the  court  err  in  refusing  to  or- 
der the  sheriff  to  pay  the  amount  due  on  the 
tax-sale  certificate  out  of  the  proceeds  of  the 
sale!  Taxes  are  always  a  lien  upon  the  real 
estate  upon  which  they  are  Imposed,  and  are 
always  prior  and  paramount  to  any  other  lien 
or  incumbrance.  And  courts  of  equity,  in  the 
foreclosure  of  mortgages,  always  have  the 
power  to  ascertain  what  are  liens  upon  the 
mortgaged  property,  to  determine  their  prior- 
ity, and  to  order  that  such  liens  be  discharged 
out  of  the  proceeds  of  the  sale  of  such  real 
estate  in  accordance  with  their  priority.  In 
this  state  a  holder  of  a  mortgage  has  two 
remedies:  (1)  He  may  pay  the  taxes,  and 
then  recover  them  bacic  from  the  mortgagor, 
or  have  them  Included  In  the  judgment  ren- 
dered in  his  favor  on  foreclosure.  Paragraph 
7003,  Gen.  St  1889:  "In  cases  where  lands 
are  mortgaged,  if  the  mortgagor  fails  or  neg- 
lects to  pay  the  taxes,  or  in  case  said  mort- 
gagor permits  any  land  so  mortgaged  to  be 
sold  for  any  taxes,  the  mortgagee  may  pay 
said  taxes,  or  redeem  any  land  so  sold  for 
taxes.  And  on  the  payment  of  any  such 
m<H^gage,  or  in  the  action  to  enforce  the 
same,  such  mortgagee  may  demand  the  taxes 
80  paid,  with  Interest  thereon  at  the  rate  of 
twelve  per  cent,  per  annum,  or  include  them 
in  any  judgment  rendered  on  the  mortgage; 
and  any  taxes  so  paid  by  any  mortgagee 
shall  be  a  Hen  on  such  land  so  mortgaged 
until  the  same  be  paid."  Or  (2)  he,  as  well 
as  the  mortgagor,  may  neglect  to  pay  the 
taxes,  and  then  he  may  have  the  amount 
thereof  paid  out  of  the  proceeds  of  the  sale 
of  the  mortgaged  property  on  foreclosure. 
The  statute  upon  this  subject  is:  Para- 
graph 6002,  Gen.  St.  1880:  "Whenever  any 
land  so  held  by  tenants-in-common, '  shall  be 
sold  upon  proceedings  in  partition,  or  shall 
be  taken  by  the  election  of  any  parties  to 


such  proceeding,  or  where  any  real  estate 
shall  be  sold  at  Judicial  sale,  or  by  adminis- 
trators, executors,  guardians,  or  trustees,  the 
court  shall  order  all  taxes  and  penalties 
thereon  against  such  lands  to  be  discharged 
out  of  the  proceeds  of  such  sale."  And  it  has 
been  so  often  decided  that  it  is  no  longer  an 
open  question  In  this  state,  that  "in  an  action 
on  a  promissory  note  and  real-estate  mort- 
gage, when  there  are  taxes  due  on  the  mort- 
gaged property,  the  court  should,  on  the  ap- 
plication 'of  the  plaintiff,  In  rendering  Judg- 
ment on  the  note  and  mortgage,  order  that 
the  taxes  due  on  such  mortgaged  property  be 
first  paid  out  of  the  proceeds  of  the  sale  oC 
such  mortgaged  property."  Stanclift  v.  Nor- 
ton, 11  Kan.  218;  Sharp  v.  Barker,  Id.  381; 
Brown  v.  Evans,  15  Kan.  88;  Watterson  v. 
Devoe,  18  Kan.  223;  Opdyke  v.  Crawford,  19 
Kan.  604;  Alexander  v.  Shonyo,  20  Kan.  708; 
Seaman  v.  Huffaker,  21  Kan.  263;  Reading 
V.  Wier,  29  Kan.  429,  430;  Insurance  Co.  v. 
Swayze,  30  Kan.  122,  1  Pac.  36.  But  it  is 
contended  by  defendants  In  error  that,  as 
this  land  had  been  sold  for  taxes,  and  a  tax- 
sale  certificate  had  been  issued,  paragraph 
6902  of  the  General  Statutes  does  not  apply. 
We  cannot  agree  with  them.  Our  supreme 
court,  in  passing  upon  this  section  in  Gal- 
breath  V.  Drougth,  29  Kan.  718,  after  stating 
the  right  of  the  mortgagee  to  have  paid  the 
taxes  or  redeemed  the  land,  and  had  the 
amount  Included  In  his  Judgment,  under  par- 
agraph 7003,  says:  "Further  than  this.  If  be 
had  not  redeemed  before  Judgment,  as  the 
tax  liens  had  not  ripened  Into  tax  deeds  on 
the  day  of  sale,  and  for  many  months  there- 
after, he  might  have  obtained  a  confirmation 
of  the  sale  at  the  term  of  court  following  his 
purchase,  and  had  the  sheriff  directed  to  sat- 
isfy all  tax  liens  from  the  proceeds  of  thet 
land;"  citing  secOon  40,  c.  107,  Gen.  St.  1868, 
which  Is  the  same  as  parag^raph  6902,  Gen. 
St.  1889.  Again,  in  Brown  v.  Evans,  15  Kan. 
93,  Mr.  Justice  Valentine,  in  delivering  the 
opinion  of  the  court,  construing  said  section 
with  reference  to  sales  made  by  administra- 
tors, says:  "This  provision,  when  applied  to 
sales  of  land  by  administrators,  includes  all 
unpaid  taxes  which  have  accrued  against  the 
lands,  whether  they  have  accrued  before  or 
after  the  death  of  the  deceased  owner,  and 
include  all  unpaid  taxes  which  have  not  yet 
merged  into  tax  titles."  And  surely  It  cannot 
be  said  that  the  terms  of  the  statute  are  any 
stronger  against  administrators  than  In  ref- 
erence to  judicial  sales.  This  construction 
of  these  statutes  Is  so  firmly  fixed  in  this 
state  that  it  may  be  said  to  have  become  a 
rule  of  property.  We  think  the  court  erred 
in  overruling  the  plaintiff's  motion  and  re- 
fusing to  order  the  sheriff  to  pay  the  tax 
liens  against  this  property.  The  judgment, 
therefore,  will  be  reversed,  and  cause  re- 
manded, with  instructions  to  render  Judg- 
ment thereon  sostainlng  the  motion  of  the 
plaintiff  as  prayed  for  therein.  All  the  Judges 
concurring. 
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CITY  OF  LINCOLN  CENTER  t.  LINKER. 

(Coart  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.     Dec.  5,  1896.) 
Intoxicating  LiquoKS — Illegal  Sale — Evidence. 

1.  In  a  complaint  charging  tlie  violation  of  a 
city  ordinunre  by  an  unlawful  sale  of  intoxicat- 
ing or  other  liquors,  it  is  not  necessary  to  allege 
the  name  of  the  person  or  persons  to  whom  such 
sale  was  made. 

2.  When  a  complaint  charges  the  unlawful 
sale  of  a  beverage  called  "American  Hop  Ale," 
the  defendant  cannot  be  convicted  on  proof  of 
an  unlawful  sale  of  a  different  beverage,  though 
of  a  similar  kind. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Lincoln  coun- 
ty; W.  G.  Eastland,  Judge. 

Charles  Linker  was  convicted  of  an  ille- 
gal sale  of  liquor,  and  appeals.    Reversed. 

Geo.  D.  Abel  and  David  Ritchie,  for  appel- 
lant. G.  M.  Meeks,  C.  B.  Daughters,  and  F. 
H.  Dunham,  for  appellee. 

GARVER,  J.  The  appellant,  Charles  Link- 
er, was  prosecuted  In  the  police  court  of  Lin- 
coln Center  on  a  complaint  filed  therein  char- 
ging him  wjth  certain  violations  of  Ordinan- 
ces No.  113  and  No.  139,  relating  to  the  sale 
of  Intoxicating  liquors  and  other  drinks.  On 
an  appeal  taken  by  him  to  the  district  court, 
he  was  therein  convicted  on  the  sixth  count 
of  the  complaint,  which  charged  him  with 
an  offense  under  Ordinance  No.  139,  in  the 
selling  of  a  certain  drink  designated  as 
"American  Hop  Ale"  in  a  less  quantity  than 
one  gallon.  Said  Ordinance  No.  139,  the  va- 
lidity of  which  has  been  sustained  by  the  su- 
preme court  In  Re  Jahn,  55  Kan.  (394, 41  Pac. 
956,  provided:  "That  it  shall  be  unlawful 
for  any  person  or  persons  in  this  city  to  bar- 
ter, sell  or  give  away  any  malt,  hop  tea  tonic, 
ginger  ale,  cider,  or  any  other  drink  of  like 
nature  no  matter  by  what  name  It  may  be 
called,  in  less  quantities  than  one  gallon,  or 
permit  or  allow  the  same  to  be  drunk  at 
any  stand,  store  or  other  place  of  sale."  Or- 
dinance No.  113  prohibited  the  unlawful  sale 
of  intoxicating  liquors,  while  Ordinance  No. 
139  was  aimed  at  certain  sales  of  nonintoxi- 
cating  drinks. 

The  ruling  of  the  court  first  complained  of 
is  Its  refusal  to  sustain  the  appellant's  mo- 
tion to  quash  the  complaint.  In  this  respect, 
no  error  was  committed.  The  motion  is  gen- 
eral as  to  the  whole  complaint,  which  em- 
braces seven  separate  counts.  Hence,  If 
any  count  was  not  open  to  the  objection 
made,  the  motion  was  properly  overruled. 
As  against  this  motion,  we  think  an  offense 
was  sufficiently  charged  In  the  sixth  count. 
The  special  contention  of  counsel  for  the  ap- 
pellant Is  that  the  complaint  Is  Insufficient, 
because  It  fails  to  state  to  whom  the  unlaw- 
ful sale  was  made.  This,  we  think,  was  un- 
necessary. Although  there  Is  very  far  from 
uniformity  in  the  decisions  of  the  courts  on 
this  question,  yet  we  think  the  better  rea- 


son and  authority  suslaln  the  proposition 
that  in  this  class  of  cases  It  Is  unnecessary 
to  state  to  whom  the  unlawful  sale  was 
made.  "The  offense  complained  of  worked 
no  injury  upon  the  individual  rights  of  the 
person  to  whom  the  sale  was  made,  and  none 
was  supposed  to  have  been  violated;  and 
hence  the  designation  of  such  person  by  name 
is  In  no  way  material  to  constitute  the  of- 
fense." State  V.  Schwelter,  27  Kan.  499, 512. 
See,  also.  State  v.  Becker,  20  Iowa,  438; 
Cannady  v.  People,  17  111.  158;  Myers  v. 
People,  67  111.  503;  State  v.  Jaques,  68  Mo. 
260;  State  v.  Blelby,  21  Wis.  204;  State  v. 
Munger,  15  Vt.  290;  Riley  v.  State,  43  Miss. 
397;  People  v.  Adams,  17  Wend.  475;  State 
V.  ParneU,  16  Ark.  506;  State  v.  Heldt,  41 
Tex.  220. 

Error  is  also  assigned  upon  the  instruc- 
tions of  the  court.  For  a  conviction  under 
the  sixth  count  of  the  complaint  the  city 
elected  to  rely  upon  a  sale  made  to  one  A. 
J.  Harland.  The  court  instructed  the  jury 
that  they  should  find  the  defendant  goll^ 
on  this  count  If  they  believed  from  Jhe  evi- 
dence that  he  sold  to  A.  J.  Harland  any  liq- 
uor to  be  used  as  a  beverage  in  quantity  less 
than  one  gallon,  and  that  said  liquor  was  of 
a  like  nature  to  beer,  malt,  hop  tea,  hop  tea 
tonic,  ginger  ale,  or  cider.  It  is  claimed  by 
counsel  for  the  city  that  the  court  mentioned 
beer  In  this  instruction  by  inadvertence,  and 
that  it  could  not  have  influenced  the  verdict 
of  the  jury  against  the  defendant.  In  an- 
other portion  of  the  Instructions  we  find  the 
same  Improper  designation  of  beer  as  one  of 
the  drinks  covered  by  this  count  of  the  com- 
plaint. There  is  nothing  in  the  Instructions 
to  suggest  to  the  jury  that  the  word  "beer" 
was  inadvertently  used,  and  should  not  be 
considered  by  them.  We  think  the  Instruc- 
tion was  clearly  misleading.  It  is  elemen- 
tary that  a  defendant  must  be  tried  upon  the 
identical  charge  which  Is  preferred  against 
him.  He  cannot  be  charged  with  doing  one 
thing  and  be  found  guilty  of  doing  anoth- 
er, even  though  a  similar  thing.  Here  the 
defendant  was  charged  with  selling  a  certain 
definitely  named  drink,  called  "American 
Hop  Ale,"  alleged  to  be  of  a  like  nature  with 
malt,  hop  tea  tonic,  ginger  ale,  and  cider,  and 
therefore  prohibited  by  the  ordinance.  Such 
a  charge  cannot  be  sustained  by  proving  the 
sale  of  something  else.  The  city  having  seen 
proper  to  thus  limit  the  charge,  the  court 
could  not  enlarge  It  as  was  attempted  by  the 
Instruction  complained  of.  Even  had  the 
word  "beer"  not  been  used,  the  instruction 
would  be  open  to  objection,  for  the  reason 
that  it  did  not  limit  the  inquiry  of  the  jury 
to  the  unlawful  sale  of  a  drink  known  as 
"American  Hop  Ale."  That  the  complaint 
may  have  alleged  the  offense  with  unneces- 
sary particularity,  and  thus  have  narrowed 
the  inquiry  before  the  Jury,  is  not  a  matter 
for  this  court  to  consider.  The  judgment 
will  be  reversed,  and  the  case  remanded  for 
a  new  trial.    All  the  judges  concurring. 


Digitized  by 


Google 


Kan.) 


THISLER  V.  MACKEY. 


175 


(5  Kan.  App.  222) 

WOLFERT  v.  MILFORD  SAV.  BANK. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.     Dec.  5,  189C.) 

FOBECLCSUKE  SaLE— SETTING  ASIUE — InaUEQCACT 

OP  Pkiob. 

While  mere  inadequacy  of  price  alone  is 
not  sufficient  to  justify  a  court  in  setting  aside 
a  sheriff's  sale  of  real  estate,  yet,  when  the 
equities  of  the  party  moving  to  set  aside  the  sale 
are  strong,  and  it  fairly  appears  that  such  par- 
ty was  prevented  by  accident  and  mistake,  and 
without  negligence,  from  attending  the  sale, 
the  ruling  of  the  court  setting  aside  a  sale,  on 
condition  that  a  reasonable  bid  be  made  at  the 
resale,  will  not  be  disturbed. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Smith  county;  Cy- 
rus Heren,  Judge. 

Action  by  the  Mllford  Savings  Bank  against 
John  W.  Flora  and  others  to  foreclose  a  mort- 
gage John  Wolfert  purchased  at  foreclosure 
sale.  From  an  order  setting  aside  the  sale,  he 
brings  error.     Aiflrmed. 

Robmson  &  McBrlde,  for  plaintiff  In  error. 
Clark  A.  Smith,  for  defendant  ht  error. 

GARVER,  J.  At  a  sherlfC's  sale  of  real  es- 
tate, made  pursuant  to  a  Judgment  of  foreclo- 
sure of  a  mortgage  in  the  district  court  of 
Smith  county,  John  Wolfert,  the  plalntlft  In  er- 
ror, became  the  purchaser.  Thereafter,  on 
application  of  the  Judgment  creditor,  the  sale 
was  set  aside.  Of  this  order  complaint  Is  now 
made  by  Wolfert.  In  the  forecloeure  action 
judgment  was  rendered  in  favor  of  the  plain- 
tiff therein,  the  Mllford  Savings  Bonk,  for  $1,- 
587.06;  and  the  mortgaged  premises,  being  a 
quarter  section  of  land  in  Smith  county,  were 
ordered  to  be  sold,  if  such  Judgment  was  not 
paid  within  six  months.  Under  an  order  of 
sale,  duly  Issued,  the  land  was  sold.  May  1, 
1893,  to  John  Wolfert,  for  $500.  Motions  to 
confirm  and  to  set  the  sale  aside  were  made 
by  Wolfert  and  the  Mllford  Savings  Bank,  re- 
spectively, and  the  same  heard  September  12, 
1803,  when  the  motion  to  confirm  was  over- 
ruled, and  the  motion  to  set  aside  was  sus- 
tained. On  the  hearing  of  such  motions,  evi- 
dence was  introduced  tending  to  show  that 
the  land  at  the  time  of  the  sale  was  reasona- 
bly worth  from  $1,800  to  $2,000;  that  the 
plaintiff,  the  Mllford  Savings  Bank,  being  a 
nonresident  of  the  state,  reUed  upon  its  attor- 
ney, Clark  A.  Smith,  to  attend  the  sale,  and 
protect  its  rights  therein,  and  that  he  was  au- 
thorized, as  such  attorney,  to  bid  at  said  sale 
an  amoimt  sufficient  to  cover  plaintiff's  Judg- 
ment; that,  through  accident  and  mistake,  and 
without  negligence  on  his  part,  mistaking 
the  date  when  said  sale  was  to  be  made,  said 
attorney  failed  to  be  present  at  the  sale,  and 
the  plaintiff  was  not  otherwise  represented. 
It  also  appeared  that  the  purchaser,  Wolfert, 
was  the  only  bidder  at  the  sale.  In  Its  mo- 
tion, and  again  at  the  hearing  thereof,  the 
plaintiff  tendered  a  bid  for  said  land  of  $1,800, 
and  the  order  of  the  court  setting  aside  the 
sale   wab  conditioned   upon   such  bid   being 


made.  Ordinarily,  mere  Inadequacy  of  price 
alone  is  insufficient  to  authorize  the  setting 
aside  of  a  Judicial  sale.  Bank  v.  Huutoon,  35 
ICan.  577,  591,  11  Fac.  369.  But,  when  other 
grounds  Intervene,  gross  Inadequacy  of  price 
may  be  a  fact  of  controlling  consideration 
with  the  court.  The  purchaser  at  such  sale 
has  rights  in  which  he  should  be  protected. 
But  his  right  to  be  assisted  to  the  enjoyment 
of  a  great  bargain  or  speculation  is  not  of 
such  a  character  as  to  override  strong  equities 
in  favor  of  other  parties.  Upon  the  evidence 
presented  to  the  court  in  this  case  the  court 
found  that  there  was  not  such  fault  or  negli- 
gence oin  the  part  of  the  plaintiff  or  Its  attor- 
ney, in  faffing  to  attend  the  sale,  as  should 
bar  it  from  the  relief  asked  for  in  its  motion. 
In  such  cases,  especially  when  the  sale  is  set 
aside,  the  court  has  a  discretion  which  should 
be  exercised  in  furtherance  of  justice,  and 
with  due  consideration  for  the  rights  of  all  par- 
ties. Moore  v.  Pye,  10  Kan.  248;  Dewey  v. 
Llnscott,  20  Kan.  684;  Fowler  v.  Krutz,  54 
Kan.  622,  38  Pac.  808.  It  must  be  admitted 
that  the  property  in  this  case  was  struck  off  at 
a  grossly  inadequate  price,  leaving  a  deficien- 
cy Judgment  for  a  large  amount  against  the 
Judgment  debtors.  Under  the  ruling  of  the 
court  of  which  complaint  is  made  the  plain- 
tiff's claim  will  be  satlsfled,  and  the  judgment 
debtors  relieved  of  the  burden  of  their  debt 
This  will  be  accomplished  without  any  preju- 
dice to  the  plahitlff  in  error,  except  the  loss  of 
opporttmity  to  make  a  great  profit  at  the  ex- 
pense of  other  Innocent  parties.  Under  the 
evidence  and  the  facts  as  presented  to  the  trial 
court,  we  cannot  say  that  any  substantial  error 
was  committed.  We  arrive  at  the  foregoing 
conclusion  by  assuming  that  a  complete  record 
of  the  proceedings  Is  before  us,  although  there 
is  nothing  to  show  that  fact  outside  of  the  cer- 
tificate of  the  trial  Judge.  As  the  errors  com- 
plained of  arose  ai)on  the  testimony  presented 
on  the  hearing  of  the  motions,  It  Is  necessary, 
to  warrant  a  review  thereof,  that  the  record 
affirmatively  show  that  It  Is  full  and  complete. 
The  certificate  of  the  trial  Judge  alone  Is  in- 
sufficient. Lebold  V.  Bank,  51  Kan.  381,  32 
Pac.  1103.  The  ruUng  of  the  court  sustain- 
ing the  motion  to  set  aside  the  sale  is  affirmed. 
All  the  Judges  concurring.  . 


(5  Kan.  App.  217) 
THISLER  et  al.  v.  MACKEY  et  al 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.     Dec.  5,  1896.) 
Sale  of  Persosaltt— Statute  o»  Frauds. 
A  contract  concerning  personal  property, 
not  In  writing,  which  does  not  admit  of  a  pos- 
sible performance  within  one  year,  is  void  un- 
der the  statute  of  frauds  and  perjuries,  not- 
withstanding there  may  have  been  a  partial 
performance  thereof. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Geary  coimty; 
James  Humphrey,  Judge. 

Action  by  O.  L.  Thisler  and  James  Spllman 
against  W.  H.  Mackey,  Jr.,  and  Henry  Staatz. 
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Judgment  for  defendtints,  and  plaintiffs  bring 
error.   Rerersed. 

Jamea  Ketner  and  Stambaugh  &  Hurd,  for 
plaintiffs  in  error.  J.  R.  McClure  and  J.  V. 
Humphrey,  for  defendants  in  error. 

6ILKES0N,  P.  J.  During  the  month  of 
Februaiy,  1891,  the  defendants  Mackey  & 
Staatz,  who  were  partnns  in  the  livery  busi- 
ness at  Junction  City,  Kan.,  went  to  the  farm 
of  O.  L.  Thlsler,  one  of  the  plaintiffs,  who  was 
engaged  in  the  business  of  buying  and  selling 
coach  and  draft  stallions  in  Dickinson  county, 
Kan.,  to  examine  some  stallions  he  there  had 
for  sale.  Among  them  was  one  called  "Kepi," 
No.  585,  which  was  owned  by  Thlsler  and  Spil- 
man  in  partnership.  Negotiations  were  there 
begun  for  the  purchase  and  sale  of  this  horse. 
At  least,  'the  terms  of  sale  and  purchase  were 
agreed  upon.  On  the  23d  day  of  February, 
1891,  Thlsler  sent  one  of  his  men  with  the  horse 
to  Junction  City,  and  also  sent  with  him,  at 
the  same  time,  a  written  bill  at  sale,  containing 
covenants  of  warranty  with  respect  to  the  horse 
being  a  reasonably  sure  foal  getter,  giving  his 
name,  number,  and  other  like  matters;  also, 
three  promissory  notes,  of  5400  each.  In  ac- 
cordance with  the  terms  of  sale  previously 
agreed  upon.  The  horse  and  bill  of  sale  were 
delivered  to  the  defendants,  and  at  the  same 
time  they  executed  the  three  notes,  and  deliver- 
ed them  to  Thisler's  agent,  together  with  a  cer- 
tain draft  stallion  owned  by  the  defendants, 
which  Thlsler  had  agreed  to  take  in  part  pay- 
ment for  the  horse  Kepi.  These  notes  and  the 
stallion  were  by  the  agent  delivered  to  Thlsler. 
Subsequently,  the  defendants  paid  Thlsler  $100 
in  cash,  which  had  also  been  previously  agreed 
upon.  The  notes  given  by  the  defendants  were 
to  run,  respectively,  one,  two,  and  three  years. 
The  first  note  falling  due,  not  being  paid,  the 
plaintiffs  brought  suit  for  Its  recovery.  In  this 
action  defendants  filed  answer,  admitting  the 
execution  and  delivery  of  the  note,  and  that 
it  was  a  part  and  parcel  of  an  agreement,  which 
was  set  out,  as  f (Slows:  "That  on  or  about  the 
twenty-third  day  of  February,  1891,  the  said 
plaintiffs,  being  desirous  of  making  a  sale  to 
said  defendants  of  a  certain  stallion  called 
'Kepi,*  No.  585,  agreed  with  defendants  that  If 
defendants  would  receive  said  stallion,  pay  to 
the  plaintiffs  the  sum  of  four  hundred  dollars 
down,  and  execute  and  deliver  to  plaintiffs 
their  promissory  note  for  the  sum  of  twelve 
hundred  dollars  therefw,  they  (the  said  defend- 
ants) might  retain  the  possession  of  said  stal- 
lion until  he  became  four  years  old,  and,  after 
the  expiration  of  said  time,  have  the  option  to 
return  said  stallion  to  plaintiffs,  who  agreed  to 
receive  him  back,  and  repay  said  defendants 
the  sum  of  $400,  paid  by  them,  and  also  $100 
in  addition,  and  cancel  the  notes  of  $1,200. 
That,  relying  on  plaintiffs'  agreement  as  afore- 
said, defendants  cotisented  to  receive  said  stal- 
lion, and,  on  account  thereof,  paid  them  the 
sum'  of  four  himdred  dollars,  and  executed  and 
ilellTered  their  three  certain  promissory  notes, 


in  the  aggregate  for  the  sum  of  $1,200,  to  plain- 
tiffs; and  plaintiffs  thereupon  delivered  to  de- 
fendants, at  their  livery  stable,  in  Jimctlon  City, 
Kansas,  the  said  stallion.  That  thereafter,  and 
shortly  prior  to  the  time  said  stallion  became 
four  years  of  age,  and  about  the  first  day  of 
February,  1892,  defendants  duly  notified  plain- 
tiffs that  they  (defendants)  desired  plaintiffs  to 
take  back  said  stallion,  according  to  their  afore- 
said agreement,  and  requested  plaintiffs  to  take 
said  stallion.  That  plaintiffs  failed  and  refused 
to  receive  said  etalllon  back,  but  forthwith  en- 
tered into  negotiations  with  defendants  for  a 
settlement  of  eaid  transaction  concerning  said 
stallion  in  some  other  manner,  and  reqiKsted 
defendants  to  retain  possession  of  said  stallion 
during  the  course  of  such  negotiations.  That 
some  time  thereafter  plaintiffs  abruptly  termi- 
nated an  id  negotiations  for  settlement,  refused 
to  take  back  said  stallion,  and  Informed  de- 
fendants they  were  about  to  institute  suit 
against  them  on  the  note  attached  to  plaintiffs' 
petition.  That  plaintiffs  now  have  In  their 
possession  each  of  the  three  aforesaid  notes, 
and  the  note  set  out  in  their  petition  is  one  of 
the  same.  Defendants  say  they  are  ready  and 
wllUng  to  return  said  stallion  to  plalntttTs,  If 
plaintiffs  will  receive  him,  and  have  been  ready 
and  willing  to  do  so  ever  ^nce  said  stallion  be- 
came four  years  of  age.  Wherefore  defendants 
ask  Judgment  against  said  plaintiffs  for  the 
■sum  of  five  hundred  dollars,  with  Interest  there- 
on at  the  legal  rate  from  the  first  day  of  Feb- 
ruary, 1892;  that  plaintiffs  may  be  required  to 
surrender  into  court  the  aforesaid  three  prom- 
issory notes;  and  that  the  same  be  canceled; 
and  that  they  be  allowed  their  costs  of  action; 
and  other  proper  relief."  To  this  answer, 
plaintiffs  filed  a  general  denial.  Trial  had  to 
court  and  jury.  General  verdict  for  defendants, 
and  special  findings  as  follows:  "Q.  Did  the 
plaintiff,  at  the  time  of  the  sale  of  the  stal- 
lion Kepi,  agree  to  take  him  back  at  the  price 
of  $1,700  after  said  stallion  was  over  four  yeaia 
old,  if  the  defendant  then  elected  to  retuni 
him?  A.  Yes.  Q.  Did  the  defendant  offer  to 
return  the  stallion  Kepi  after  he  was  four  years 
old,  and  did  the  plaintiff  refuse  to  take  him 
back?  A.  Yes.  Q.  Have  the  defendants,  ever 
since  said  stallion  was  four  years  old,  be«i 
ready  and  willing  to  return  him  to  the  plain- 
tiffs, provided  said  plaintiffs  would  allow  said 
defendants  $1,700  for  him?  A.  Yes.  Q.  Since 
said  stallion  Kepi  was  four  years  old,  has  be 
been  In  sound  condition?   A.  Yes.    *    •    •" 

All  of  the  questions  In  this  case  can  be  dis- 
posed of  by  answering  one:  Is  the  contract  re- 
lied upon  by  the  defendants  within  the  statute 
of  frauds?  Tlilswe  mustanswer  in  the  affirm- 
ative. It  is  conceded  that  the  contract  was 
not  in  writing,  and  was  one  which  did  not  ad- 
mit of  possible  performance  within  one  year; 
and  from  these  facts  it  is  very  clear  that  the 
defendants  ought  not  to  have  succeeded,  the 
contract  being  directly  in  conflict  with  the  act 
for  the  prevention  of  frauds  and  perjuries,  which 
provides:  "That  no  action  shall  be  Inrought 
*    *    *    upon  any  agreement  that  is  not  to  be 
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performed  within  the  space  of  one  year  from 
the  making  thereof,  unless  the  agreement  upon 
•which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  In  writ- 
ing, and  signed  by  th?  party  to  be  charged 
therewith,  or  some  other  person  thereunto  by 
him  or  her  lawfully  authorized."  Gen.  St.  1889, 
par.  316C.  And  it  Is  contended  that  it  is 
taken  out  of  the  operation  of  the  statute  of 
frauds  by  partial  performance.  We  cannot 
agree  with  counsel  In  this  contention.  We 
think  that  the  doctrine  that  partial  perform- 
ance Is  not  applicable  to  contracts  for  the  sale 
of  personal  property  has  been  settled  In  this 
state.  Osborne  v.  Kimball,  41  Kan.  187,  21 
Pac.  1G3.  Mr.  Justice  Johnston,  in  dellTering 
the  opinion  of  the  court  in  that  case,  says: 
"The  doctrine  of  partial  performance  Is  not 
applicable  to  this  class  of  contracts.  It  is  con- 
fined only  to  those  relating  to  lands,  the  non- 
execution  of  which  would  operate  as  a  fraud 
upon  the  party  who  bad  made  partial  perform- 
ance to  such  an  extent  that  be  could  not  be 
reasonably  compensated  in  damages.  It  Is  an 
equitible  principle,  frequently  Invoked  in  ac- 
tions for  the  specific  performance  of  parol  con- 
tracts for  the  purchase  of  land,  under  which 
possession  has  been  taken,  improTements  made, 
and  where  there  has  been  payment,  or  partial 
payment,  of  the  purchase  price.  The  courts 
are  slow  to  introduce  additional  exceptions,  or 
to  depart  further  from  the  strict  letter  of  the 
statute  of  frauds;  and,  even  in  the  contracts  of 
a  class  mentioned,  full  payinent  of  the  purchase 
money  Is  not  sufficient  performance  to  take 
then.'  out  of  the  statute.  Nay  v.  Mograin,  24 
Kan.  80.  We  have  heretofore  had  occasion  to 
deny  the  enforcement  of  contracts  other  than 
those  relating  to  lands,  and  -^hlch  were  not  to 
be  performed  within  one  year,  where  they  had 
been  partially  performed;  and  we  see  no  rea- 
son to  extend  the  doctrine  to  enforce  such  oial 
contracts  upon  the  ground  of  part  performance. 
Wolf  V.  Dozer,  22  Kan.  436;  Wonsettler  v. 
Lee,  40  Kan.  367,  19  Pac.  8G2.  After  distin- 
guishing between  the  case  at  bar  and  the  case 
of  Bard  v.  Elston,  31  Kan.  275,  1  Pac.  505> 
which  was  cited  by  the  plaintiff  in  that  case 
to  sustain  his  position,  be  continues:  "The  con- 
tract In  question  bad  no  such  characteristic, 
and  could  not  be  regarded  as  falling  within  any 
of  the  exceptions  of  the  statute.  It  was  simply 
an  agreement  that  each  should  so  fence  as  to 
protect 'his  own  premises,  and  prevent  his  cat- 
tle from  passing  upon  the  premises  of  the  oth- 
er; and,  under  the  authorities,  the  equitable 
doctrine  of  part  performance  Is  never  applied 
to  this  kind  of  cases,  but  is  confined  alone  to 
contracts  relating  to  land.  McElroy  v.  Ludlum, 
.32  N.  J.  Eq.  828;  Brlttaln  v.  Rossiter,  18  Am. 
Law  Reg.  (N.  S.)  71C;  Emery  v.  Smith,  46  N. 
H.  151;  Wheeler  v.  Frankenthal,  78  IIL  124; 
Creighton  v.  Sanders,  89  III.  543.  Under  the 
facts  in  this  case,  we  think  the  agreement  is 
invalid.  It  is  a  verbal  agreement,  not  to  be 
performed  within  the  space  of,  one  year,  and 
not  of  such  a  character  as  to  fall  within  any 
of  the  exceptions  of  the  statute  of  frauds. 
47  Pac— 12 


One  other  question  we  will  notice  In  this  case: 
Can  the  statute  of  frauds  be  relied  UDon  as  a 
defense  under  a  general  denial?  We  thhik  it 
can.  "The  general  denial  of  the  defendants 
raises  the  question  of  the  statute,  as  well  as 
any  other  answer  could  raise  it."  Wlswell  v. 
Tefft,  5  Kan.  263;  Browne,  St.  Frauds,  f  511 
et  seq.;  Fry,  Spec.  Perf.  §  336;  Harris  v. 
Knlckerbacker,  5  Wend.  638-613;  Cozhie  v. 
Graham,  2  Paige,  177-181;  Bank  v.  Boot,  8 
Paige,  478-481.  The  judgment  In  this  case 
will  be  reversed,  and  remanded  for  further  pro- 
oeedhigs  in  accordance  with  the  views  herein 
expressed.    All  the  Judges  concurring. 


(5  Kan.  App.  T5:t) 
BKIVrON  V.  HABREU 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.     Jan.  6,  1897.) 
F0RBC1.0SUKB  Sale  —  Kiobt  to  Orowino  Crops. 
Growing  crops  pass,  with  the  soil,  to  the 
purchaser  at  a  mortgage  sale,  where  there  is  no 
reservation  or  waiver  of  right  to  the  crops  at 
said  sale.     Nor  does  it  vary  the  case  because 
the,  tenant  was  not  made  a  party  to  the  foreclo- 
sure suit.     The  purchaser's  rights  are  just  the 
same  as  they  would  have  been  if  the  tenant  had 
been  made  a  party. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Pratt  county;  W. 
O.  Bashore,  Judge. 

Action  by  N.  C.  Skllton  against  Doddridge 
HarreL  Judgment  for  defendant  Plaintiff 
brings  error.    Reveraed. 

E.  A.  Harrlman  and  B.  D.  Crawford,  for 
plaintiff  in  error. 

COLE,  J.  The  defendant  in  error  entered 
upon  a  certain  piece  of  land  as  the  tenant  of 
one  Borgen  In  March,  1889.  April'  12,  1889, 
on  action  was  brought  to  foreclose  a  mort- 
gage upon  said  land,  and  a  decree  was  en- 
tered in  said  suit  October  31, 1889,  upon  which 
decree  a  sale  was  had  May  4,  1891.  Defend- 
ant in  error  was  not  made  a  party  In  the  fore- 
closure case.  Plaintiff  in  error  purchased  the 
premises  at  sheriff's  sale  under  the  decree  of 
foreclosure,  and  received,  a  sheriff's  deed  May 
5,  1891.  At  the  time  of  said  sale  there  were 
certain  crops  growing  upon  the  land,  which 
had  been  planted  by  the  defendant  in  error. 
This  action  was  brought  by  plaintiff  in  error 
to  recover  said  crops  or  their  value.  The  de- 
fendant in  error  contends  that,  as  he  was  not 
made  a  party  to  the  foreclosure  suit,  he  is  not 
bound  by  the  decree  therein,  and,  therefore, 
that  the  crops  growing  upon  the  land  did  not 
pass  by  the  foreclosure  sale.  This  seems  to 
have  been  the  view  adopted  by  the  trial 
court,  and  numerous  errors  are  complained  of 
by  counsel  for  plaintiff  to  error. 

We  are  clearly  of  the  opinion  that  the  trial 
court  adopted  an  erroneous  theory  in  this 
case.  There  was  considerable  conflicting  tes- 
timony as  to  the  nature  of  the  tenancy  of  the 
defendant  In  error  Harrel.  The  jury,  in  an- 
swer to  certain  fecial  questions,  find  that 
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the  tenancy  was  erected  by  an  oral  agree- 
ment, and  that  it  began  In  March,  1889.  The 
Jury  also  find  that  said  lease  was  to  continue 
"as  long  as  the  defendant  wants  the  land." 
This  agreement,  resting  in  parol,  could  only 
create,  at  the  greatest,  a  tenancy  from  year 
to  year,  giving  to  the  defendant  In  error,  at 
the  close  of  each  year,  the  option  of  renew- 
ing the  same.  In  this  case  the  first  year  of 
the  tenancy  would  expire  in  April,  1890,  which 
was  long  after  the  commencement  of  the  fore- 
closure action  under  which  the  plaintiff  in  er- 
ror obtained  title.  Under  such  circumstan- 
ces the  defendant  in  error  most  be  considered 
as  having  obtained  an  interest  pendente  lite. 
It  has  been  frequently  held  in  this  state  that 
growing  crops  pass  with  the  laud  upon  a  fore- 
closure sale.  Beckman  v.  Sikes,  35  Kan.  120, 
10  Pac.  592;  Land  Co.  v.  Barwlck,  50  Kan. 
57,  31  Pac.  685.  But  defendant  in  error 
claims  that  a  different  rule  applies  in  this  case 
for  the  reason  that  he  was  not  made  a  party 
in  the  foreclosure  action.  We  are  of  the 
opinion  that  this  would  not  change  the  rule. 
"The  right  of  the  purchaser  was  not  and 
could  not  be  defeated  by  reason  of  the  lease, 
or  by  the  fact  that  the  possession  was  in  or 
that  the  crops  were  grown  by  the  lessee.  The 
right  to  the  possession  and  the  right  to  the 
growing  crops  pass  to  the  purchaser.  If  the 
tenant  had  been  a  party  to  the  foreclosiure 
suit,  the  possession  and  the  crops  could  have 
been  delivered  to  him  by  process  under  that 
judgment;  but,  since  he  was  not  made  a 
party  thereto,  he  cannot  obtain  that  remedy 
except  by  some  other  action.  The  purchas- 
er's rights,  however,  are  just  the  aame  as  they 
would  have  been  if  the  tenant  had  been  made 
a  party."  Shockey  v.  Johntz,  2  Kan.  App. 
483,  43  Pac.  993;  Downard  v.  Goff,  40  Iowa, 
597. 

This  being  our  view  of  the  case,  we  do  not 
consider  It  necessary  to  examine  each  of  the 
errors  complained  of  in  detail.  Nor  do  we 
think  that  a  retrial  of  this  cause  would  be 
of  any  advantage.  The  facts  seem  to  be  prac- 
tically conceded,  and  we  consider  that  the 
law  applicable  thereto  is  well  settled.  The 
Judgment  will  be  reversed,  and  the  cause  re- 
manded to  the  district  court  of  Pratt  county, 
with  instructions  to  render  a  judgment  on  the 
special  findings  for  plaintiff  in  error.  All  the 
judges  concurring. 


(5  Kan.  App.  174) 

PHOENIX   INS.    CO.   OF   BROOKLYN   v. 

ARNOLDY  et  al. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 

meut,  C.  D.     Jan.  11,  1897.) 

Petition— Motion  to  Make  More  Definite— In- 
surance—Waiver  OF  Conditions — Db- 

MURHER  TO    EVIDENCE. 

1.  When,  after  the  issues  in  an  action  are 
made  up,  and  upon  the  day  of  trial,  the  petition, 
by  leave  of  the  court,  is  permitted  to  be  amend- 
ed in  a  manner  that  clearly  makes  it  more  defi- 
nite and  certain,  and  this  amendment  is  allowed 


by  motion  to  make  it  more  definite  and  certain, 
the  court  flhould  construe  the  amendment  in  con- 
nection with  the  pleadinjts  tile<l,  so  as  to  give  it 
full  force  and  effect,  and,  unless  it  clearly  ap- 
pears that  the  defendant  is  or  has  been  misled, 
it  is  not  error  to  overrule  it. 

'J..  Ill  an  action  to  recover  on  a  policy  of  fire 
insurance  for  a  Iohs,  wliere  the  plaintiff  relies 
uiKjn  a  waiver  by  the  defendant  of  the  perform- 
ance of  certain  conditions  of  the  policy,  and  the 
defendant  alleges  that  said  conditions  are  not 
performed,  because  the  said  defendant  company 
and  its  agents  directed  and  requested  tlie  plain- 
tiff not  to  do  and  perform  the  same,  such  peti- 
tion states  a  waiver  with  sufficient  certainty,  and 
is  a  statement  of  facts. 

3.  Where  there  is  evidence  tending  to  prove  all 
the  material  allegations  of  the  plaintiff's  peti- 
tion, a  demurrer  thereto  should  not  be  snstained. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Osborne  county; 
Cyrus  Hereu,  Judge. 

Action  by  H.  J.  Amoldy  and  others  against 
the  Phoenix  Insurance  Company  of  Brooklyn, 
N.  Y.  Judgment  for  plakitlffs,  and  defendant 
brings  error.    Affirmed. 

H.  M.  Jackson,  for  plaintiff  In  error.  Clark 
A.  Smith,  for  defendants  in  error. 


GILKBSON,  P.  3.  The  petition,  as  amend- 
ed March  17,  1891,  alleges: 

"The  plaintiffs  complain  of  the  defendants, 
and,  for  cause  of  action,  allege  the  following 
facts:  That  these  plaintiffs  M.  J.  Amoldy 
and  Angela  May  (u6e  Amoldy)  are  the  only 
duly  qualified  and  acting  executor  and  ex- 
ecutrix of  the  last  will  and  testament  <^ 
Nicholas  Arnoldy,  deceased.  That  the  defend- 
ant Phoenix  Insurance  Company  is  a  corpora- 
tion duly  organized  under  the  laws  of  the 
state  of  New  York,  and  doing  business  in  the 
state  of  Kansas.  That  the  said  Nicholas  Ar- 
noldy, in  his  lifetime,  and  at  the  time  of  bis 

death,  which  occurred  on  the  day  of 

August,  1888,  was  the  owner  of  the  hotel 
building  situate  on  lots  eleven  (11)  and  twelve 
(12)  in  block  twenty-one  (21)  in  the  city  of 
Downs,  Osborne  county,  Kansas,  and  the  said 
property  ever  since  has  been,  and  still  is,  the 
property  of  the  estate  of  the  said  Nicholas 
Amoldy,  deceased.  That  on  the  30th  day  of 
October,  1888,  at  Downs,  Kansas,  In  consider- 
ation of  the  payment  by  these  plaintiffs  to  the 
defendant  Phoenix  Insurance  CJompany  the 
premium  sum  of  forty  dollars,  the  said  de- 
fendant made,  executed,  and  delivered  to  the 
plaintiffs  M.  J.  Arnoldy,  executor,  for  the 
benefit  of  said  estate.  Its  certain  policy  of  In- 
surance, In  writing,  a  true  copy  of  which  Is 
hereto  attached,  marked  'Exhibit  A,'  and 
made  a  part  of  this  petition.  That  on  the 
1st  day  of  June,  1889,  the  said  hotel  building 
was  destroyed  by  fire,  to  the  dama^  of  these 
plaintiffs.  In  the  sum  of  sixteen  hundred  dol- 
lars. That  the  plaintiffs  have  performed  all 
the  conditions  of  the  said  policy  of  Insurance 
on  their  part 

"Amendment  filed  by  leave  of  court.  May 
16,  1891:  Except  that  the  plaintiffs  admit 
that  they  have  not  performed  some  of  the 
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conditions  contained  in  paragraph  numttered 
nine  of  said  policy,  and  failed  to  notify  the 
taid  defendant  company,  in  writing,  of  the 
loss  alleged  in  this  petition,  and  failed  to  ren- 
der to  said  defendant  company  a  particular 
and  specific  account  of  the  i«aid  loss  within 
the  time  specified  by  said  policy,  and  failed 
to  include  some  of  the  statements  and  certifi- 
cates mentioned  in  said  paragraph  nine  in  the 
account  which  plaintiffs,  long  before  the  com- 
mencement of  this  action,  did  actually  furnish 
said  defendant  company,  because  and  for  the 
reason  that  said  plaintiffs  were  directed  so 
to  do  by  said  defendant  company  and  Its 
agents;  and  the  only  reason  that  the  said 
conditions  of  said  paragraph  were  not  all  per- 
formed by  the  plaintiffs  was  and  is  because 
the  said  defendant  company  and  its  agents 
directed  and  requested  the  plaintiffs  not  to  do 
and  perform  said  conditions,  and  said  defend- 
ant company  thereby  waived  the  performance 
of  said  conditions,  and  was  in  no  way  prej- 
udiced thereby.  •  «  •  But  the  defendant 
the  Phoenix  Insurance  Company  has  failed 
and  refused  to  pay  the  said  loss,  qr  any  part 
thereof;  and  there  is  due  thereon  from  the 
said  defendant  to  these  plaintiffs,  for  the 
benefit  of  said  estate,  the  sum  of  one  thou- 
sand dollars,  and  interest  thereon  from  the 
1st  day  of  June,  A.  D.  1889.  •  •  •  That 
the  said  defendants  Mrs.  A.  C.  Taylor  and  M. 
C.  Armstrong  refused,  and  still  refuse,  to 
Join  as  plaintiffs  in  this  case,  and  they  have 
no  other  or  further  Interest  in  the  cause  than 
as  above  set  forth." 

Defendant  company  answered  March  17, 
1891,  as  follows:  "Fh«t  It  admits  that  It  is 
an  insurance  company,  and  a  corporation  duly 
organized  under  the  laws  of  the  state  of  New 
York,  and  doing  business  in  the  state  of  Kan- 
sas; that  the  said  Nicholas  Amoldy,  In  his 
lifetime,  and  at  the  time  of  his  death,  was  the 
owner  of  the  hotel  building  situate  on  lots 
described  in  said  petition;  that  on  the  30th 
day  of  October,  A.  D.  1888,  this  defendant  ex- 
ecuted and  delivered  to  the  plaintiffs  the  cer- 
tain policy  of  Insurance  marked  'Exhibit  A,' 
and  attached  to  said  petition,  and  alleges  that, 
subsequently  to  the  execution  thereof,  certain 
changes  were  made  therein,  all  of  which  be- 
came a  part  of  said  policy  as  of  the  said  date 
of  the  execution  thereof;  that  on  or  about  the 
1st  day  of  June,  A.  D.  1889,  said  hotel  build- 
ing was  damaged  by  fire,  but  this  defendant 
denies  that  the  damage  was  of  the  sum  and 
amount  of  fifteen  hundred  ($1,500)  dollars. 
Second.  T^ls  defendant  denies  (A)  each  and 
every  allegation  in  said  amended  petition  not 
herein  expressly  admitted,  and  also  denies  tlmt 
the  plaintiffs  have  performed  all  or  any  of  the 
conditions  of  the  said  policy  of  Insurance  on 
their  part,  and  denies  that  there  is  due  to  the 
plaintiffs,  for  the  benefit  of  said  estate  or 
otherwise,  the  stun  of  one  thousand  ($1,000) 
dollars  and  Interest  thereon  from  the  first 
day  of  June,  1889,  because  of  said  failure  to 


perform  said  conditions  subsequently  to  said 
loss.  (B)  And  denies  each  and  every  alle- 
gation of  the  amended  petition  as  amended 
May  19,  1891,  except  as  herein  expressly  ad- 
mitted. Third.  This  defendant  alleges,  and 
charges  the  fact  to  be,  that,  by  the  terms  of 
s.ald  policy  of  insurance,  it  was  and  is  pro- 
vided that  no  suit  or  action  should  be  brought 
against  this  defendant  for  the  recovery  of  any 
claim  by  virtue  of  said  policy,  and  that  no 
action  should  be  sustainable  thereon,  unless 
such  suit  or  action  should  be  commenced 
within  twelve  months  next  after  the  date  of 
the  fire  from  which  loss  should  occur;  and 
that,  should  any  suit  or  action  be  commenced 
against  this  company  after  the  expiration  of 
the  aforesaid  twelve  months,  the  lapse  of  time 
should  be  taken  and  deemed  as  conclusive  evi- 
dence against  the  validity  of  such  claim,  any 
statute  or  limitation  to  the  contrary  notwith- 
standing. And  this  defendant  alleges,  and 
charges  the  fact  to  be,  that  said  plaintiff  did 
not  commence  any  action  upon  said  policy 
until  the  17th  day  of  March,  1881,  and  more 
than  eighteen  months  after  the  said  injury  to 
said  building  so  insured,  whereby  the  said 
plaintiffs  are  barred  from  any  recovery  here- 
in, or  from  maintaining  any  action  upon  said_ 
policy.  Wherefore  this  defendant  asks  to  be' 
discharged,  with  Its  costs." 

Plaintiffs  replied  May  1,  1891,  as  follows: 
"And  come  the  plaintiffs,  and,  for  their  reply 
to  the  separate  answer  of  the  defendant  the 
Phoenix  Insurance  Company  to  the  amended 
petition  filed  in  this  action,  deny  each  and 
every  allegation  of  new  matter  of  fact  In 
said  answer  contained  inconsistent  with  the 
allegations  of  the  petition,  except  such  facts 
as  may  be  h^elnafter  expressly  admitted. 
Second.  In  reply  to  the  second  defense  set 
forth  in  said  answer,  the  plaintiffs  allege  that 
If  they  have  failed  to  perform  any  condition 
or  conditions  of  said  policy  of  Insurance  sued 
on  subsequent  to  the  said  loss  by  fire,  that 
the  defendant  the  Phcenix  Insurance  Compa- 
ny has  in  no  way  been  prejudiced  thereby, 
and  the  performance  of  such  condition  or  con- 
ditions lias  been  waived  by  the  acts,  declara- 
tion, and  conduct  of  the  agents  and  general 
officers  of  said  defendant  the  Phoenix  In- 
surance Company.  Wherefore  the  plaintiffs 
pray  judgment  as  In  their  petition  they  pray." 

Defendant,  on  May  4,  1891,  filed  a  motion 
to  strike  out  the  second  clause  of  plaintiffs' 
reply,  which  was  sustained.  On  May  19, 
1891,  the  plaintiffs  filed  their  motion  to  re- 
quire the  defendant  to  definitely  state  and 
number  the  specific  conditions,  If  any,  which 
the  plaintiffs  have  failed  to  perform;  and  sec- 
ond, to  specifically  point  out  which,  if  any,  of 
the  conditions  of  the  policy  the  plaintiffs 
have  failed  to  perform,  as  alleged  by  defend- 
ant, which  was  by  the  court  overruled.  On 
May  19,  1891,  said  plaintiffs  moved  to  amend 
their  petition.  And  thereupon  said  plaintiffs 
moved  the  court  for  leave  to  amend  their 
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petition  bf  Interlineation,  which  motion  was 
forthwith  taken  up  and  considered  by  the 
court,  and  by  the  court  sustained.  May  19, 
1891,  defendant  filed  the  following  motion: 
"Comes  now  the  defendant  the  Phcenlx  In- 
surance Company  of  Brooklyn,  N.  Y.,  and 
moves  the  court  to  order  and  require  the 
plaintiffs  to  make  the  attached  and  inter- 
lined amendment  this  day  added  to  plaintiffs' 
amended  petition  more  definite  and  certain, 
In  this,  to  wit:  To  state  therein  what  state- 
ments and  certificates  were  not  included  by 
plaintiff,  and  were  failed  to  be  Included,  and 
which  are  required  by  section  nine  (9)  of  the 
policy  referred  to.  (2)  To  state  what  agents 
of  defendant,  if  any,  directed  plaintiff  to 
not  make  out  a  notice  of  loss,  and  particular 
and  specific  account  of  said  loss.  (3)  To 
state  whether  the  alleged  direction  by  said 
defendant  and  its  agents  to  not  make  out 
such  particular  and  specific  account  of  said 
loss  was  verbal,  or  in  writing,  and,  if  in 
writing,  to  attach  a  copy  thereof  to  said  pe- 
tition as  so  amended.  (4)  To  state  when 
such  alleged  directions  were  so  given  to 
plaintiff.  (5)  In  the  latter  part  of  said 
amendment,  to  state  when  it  is  claimed  that 
said  defendant  and  its  agents  directed  and 
requested  plaintiff  not  to  do  and  perform 
said  conditions.  (6)  To  state  what  agents 
are  claimed  to  have  so  directed  and  request- 
ed plaintiff  to  not  do  and  perform  such  con- 
ditions. (7)  To  state  whether  such  direction 
and  request  was  oral  or  In  writing,  and.  If  in 
writing,  to  attach  a  copy  to  said  petition. 
(8)  To  state  when  it  Is  claimed  such  direc- 
tion and  request  was  so  given  to  plaintiff. 
Because  said  allegations,  in  the  respects 
stated,  are  so  indefinite  and  uncertain  that 
the  precise  nature  of  the  charge  is  not  ap- 
parent, and  said  defendant  cannot  anticipate 
the  nature  and  extent  of  such  allegations, 
and  prepare  to  meet  the  same  In  the  trial. 
Which  motion  was  by  the  court  overruled." 
On  May  19,  1891,  the  defendant  amended  its 
answer.  "And  thereon,  by  leave  of  court, 
this  defendant  amended  Its  answer,  by  inter- 
lining, at  the  commencement  of  the  second 
count  thereof,  the  clause  (A),  and  adding  to 
said  second  count  the  clause  (B)."  The  de- 
fendants Taylor  and  Armstrong  made  no  ap- 
pearance, and,  upon  the  issues  thus  Joined, 
trial  was  had  by  court  and  Jury. 

Special  questions  on  part  of  insurance  com- 
pany: "(1)  Was  the  policy  sued  upon  in  this 
case  upon  the  building  described  In  the  peti- 
tion? Answer.  Yes.  (2)  Was  the  policy  sued 
on  issued  by  J.  W.  Huff,  local  agent  of  defend- 
ant company,  at  Downs,  Kansas?  Answer. 
Yes.  (3)  Was  such  agent,  as  such,  author- 
ized to  solicit  Insurance,  countersign  and  de- 
liver policies,  make  changes  therein  by  In- 
dorsement written  in  on  such  policy,  subject 
to  the  approval  of  the  defendant  company? 
Answer.  Yes.  (4)  Did  a  fire  occur  in  the 
building  described  In  the  policy  about  May 


27,  18S9,  causing  a  few  dollars'  damage  to 
such  building?  Answer.  Yes.  (5)  Did  the 
defendant  company  direct  or  authorize  said 
J.  W.  Huff  to  settle  such  small  loss?  An- 
swer. Yes.  (6)  Were  the  plaintiffs,  or  either 
of  them,  informed  of  such  authority  to  set- 
tle such  small  loss?  Answer.  Yes.  (7) 
Which  of  the  plaintiffs.  If  either,  were  in- 
formed of  the  authority  to  said  J.  W.  Huff 
to  settle  such  small  loss?  Answer.  Yes;  M. 
J.  Arnoldy.  (8)  Did  the  plainUff  Angela 
May  transact  any  business  with  J.  W.  Huff 
relating  to  such  small  loss,  or  have  any  no- 
tice or  knowledge  of  the  authority  of  said  J. 
W.  Huff,  as  agent  of  defendant?  Answer. 
Evidence  fails  to  discover  as  to  fact  (9) 
If  yon  say  that  M.  J.  Arnoldy  knew  of  the 
authority  given  said  J.  W.  Huff  to  settle 
said  small  loss,  then  state  when  he  learned 
that  said  3.  W.  Huff  was  so  authorized.  An- 
swer. June  1,  18S9.  (10)  What  business 
transaction  did  M.  J.  Arnoldy  have  with  J. 
W.  Huff,  as  agent  of  defendant  company.  If 
any,  other  than  that  relating  to  Issuing  the 
policy  of  Insurance  sued  upon,  and  changes 
therein  prior  to  fire  of  June  1,  1889,  and  the 
matter  of  the  settlement  of  the  small  loss? 
State  fuUy.  Answer.  •  •  •  (11)  Were 
changes  made  in  the  policy  sued  upon  by  J. 
W.  Huff,  or  under  his  direction,  after  the 
policy  was  issued,  and  before  June  1,  1889? 
Answer.  Yes.  (12)  If  you  answer  number 
11,  'Yes,'  then  state  if  they  were  made  by 
said  J.  W.  Huff  as  a  local  agent  of  defend- 
ant, and  by  the  direction  of  defendant  com- 
pany. Answer.  •  •  -  •  (13)  On  June  1, 1889. 
did  said  J.  W.  Huff  write  to  the  defendant 
company,  notifying  it  of  the  fire  of  June  1, 
1889?  Answer.  Yes.  (14)  Was  that  letter 
received  by  the  defendant  company  about 
June  3  or  4,  1889?  Answer.  Yes.  (15)  Did 
said  J.  W.  Huff,  on  June  S,  1889,  receive  from 
the  general  agent  of  defendant  company  a  tel- 
egram saying,  'Stop  all  proceedings  In  set- 
tlement of  loss  under  1,046  until  further  no- 
tice'? Answer.  Yes.  (16)  Did  •1,046,'  In  the 
telegram  of  June  6,  1889,  offered  in  evidence, 
refer  to  the  number  of  the  policy  sued  upon? 
Answer.  Yes.  (17)  Did  J.  W.  Huff,  on  or 
about  June  5,  1889,  notify  plahitiff  M.  J.  Ar- 
noldy that  he  had  received  a  telegram  from 
the  general  agent  of  defendant  company,  di- 
recting him  (J.  W.  Huff)  to  stop  all  proceed- 
ings In  the  settlement  of  the  loss?  Answer, 
Yes.  (18)  What,  if  anything,  did  J.  W.  Huff 
do  about  the  settlement  of  such  loss  titter 
June  6,  18897  State  fully,  giving  transac- 
tions and  date.  Answer.  He  corresponded 
with  the  company  through  theh-  agent,  T.  E. 
Birch,  Chicago;  transmitted  information,  and 
received  instructions,  communicating  the 
same  to  said  Arnoldy,  plaintiff.  After  June  5, 
1889,  two  weeks  later,  or  thereabout,  he  had 
oral  communication  with  General  Agent 
Bailey,  in  Topeka,  detailing  information  at 
to  fact  concerning  fire  as  relative  to  policy 
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l.OM.  Again,  after  Tune  5, 1889,  three  weeks 
after,  or  thereabout,  he  conversed  with  Gen- 
eral Agent  Hamlin,  relating  facts  In  substance 
as  per  above.  This,  In  Downs,  Kansas;  and 
he  related  said  conversation  to  Amoldy,  as- 
suring him  adjustment  would  be  made  by 
company.  Furthermore,  the  evidence  sliows 
that  said  agent  Huff  continually  advised  said 
plaintiff  Arnoldy  from  time  to  time,  advising 
him  of  action  of  the  company  that  they 
would  adjust,  convincing  him  of  good  faith, 
and  he  would  be  protected  in  his  rights,  thus 
delaying  the  plaintiffs  action  to  recover  his 
rights.  (19)  After  June  5, 1889,  did  the  plain- 
tiff rely  entirely  upon  the  settlement  and  ad- 
justment of  the  loss  of  June  1,  1889,  being 
made  by  some  adjuster  of  the  company?  An- 
swer. Not  entirely,  but  In  a  measure.  (20) 
Did  the  plaintiff  deliver  to  the  company  a  par- 
ticular and  specfflc  accovmt  of  loss  signed  ^nd 
sworn  to  by  them,  or  either  of  them?  An- 
swer. No.  (21)  If  you  shall  answer  question 
No.  20  In  the  affirmative,  then  state  when  such 
account  was  delivered  to  the  company.  An- 
swer. No  answer  required.  (22)  Was  there  a 
particular  and  specific  account  of  the  said 
loss,  signed  and  sworn  to  by  Frank  J.  Kelley, 
delivered    to    the    company?    Answer.  Yes. 

(23)  If  you  answer  question  No.  22  In  the  af- 
firmative, then  state  when  such  account  was 
so    delivered.     Answer.  December    2,    1880. 

(24)  If  you  answer  question  No.  22  in  the  af- 
firmative, then  state  whether  plaintiffs  pro- 
duced a  certificate  under  the  hand  and  seal 
of  a  magistrate  or  notary  public  nearest  to  the 
place  of  the  fire,  stating  that  he  had  examined 
the  circumstances  attending  the  fire,  and 
knew  the  circumstances  of  the  assured,  and 
believed  that  assured  had  sustained  a  loss, 
and  stating  the  amount.  Answer.  No.  (25) 
If  you  answer  question  No.  22  In  the  affirma- 
tive, then  state  whether  Frank  J.  Kelley  was 
the  agent  "or  attorney  of  plaintiffs  as  to  the 
proi)erty  Insured  at  the  time  of  the  fire,  or  be- 
fore June  1,  1889.  Answer.  No  testimony  Ui- 
troduced  to  show.  (26)  If  you  answer  ques- 
tion No.  22  in  the  afiBrmatlve,  then  stat^ 
whether  said  Frank  J.  Kelley  had  any  knowl- 
edge Of  the  particulars  of  the  property  or  fire 
before  August  17,  1889.  Answer.  Evidence 
does  not  show.     (27)  Has  the  defendant  com- 

,  pany  waived  any  of  the  conditions  of  the  said 
policy  relating  to  the  proceedings  of  the  as- 
sured thereunder  after  the  loss?  Answer. 
Yes.  (28)  If  you  answer  question  27  In  the 
aflarmative,  state  each  and  every  condition 
that  you  may  find  has  been  waived.  Answer. 
Paragraph  9  of  policy,  more  especially  with 
regard  to  notice  of  loss,  proof  of  loss,  and 
6ertlflcate  of  notary.  (20)  If  you  answer  ques- 
tion 27  In  the  affirmative,  state  when  and  by 
whom  such  waiver  was  made.  Answer.  By 
J.  W.  Huff,  General  Agent  Bailey,  General 
Agent  Hamlin,  and  Secretary  Birch,  by  his 
approval,  as  Implied  by  the  acts  of  the  said 
agrent  J.  W.  Huff,  after  notification  of  the 


same  at  intervals  from  date  of  fire  to  Novem- 
ber 1,  1889;  actual  or  positive  dates  we  can- 
not give.  (30)  Was  the  plaintiff  Induced  to 
delay  the  rendition  to  defendant  of  the  par- 
ticular and  specific  account  of  loss  by  any 
agent  of  defendant  company?  Answer.  Yes. 
(31)  If  you  answer  question  30  in  the  affirm- 
ative, then  state  the  times  when  such  delay 
was  Induced,  and  the  name  of  the  agent  who 
Induced  the  delay.  Answer.  At  divers  times 
within  thirty  days  after  fire,  by  Agents  Huff, 
Bailey,  and  Hamlin,  the  general  agent  Birch, 
July  1,  1889,  and  on  various  occasions  there- 
after by  Agent  Huff,  and  General  Secretary 
Birch;  exact  dates  we  cannot  give.  (32)  If 
you  answer  question  30  In  the  affirmative, 
then  state  each  and  every  act  of  the  defend- 
ant, or  Its  agent,  Inducing  such  delay.  An- 
swer. The  act  of  the  company  authorizing 
J.  W.  Huff  to  adjust  fire  loss;  the  frequent 
request  of  said  Huff  to  plaintiff  Amoldy  that 
he  shoiild  take  no  steps  or  legal  advice  to 
secitte  paymmt  from  the  company  for  loss  by 
fire.  The  said  Huff  wished  Arnoldy  to  keep 
quiet,  to  enable  the  company  to  ascertain  the 
cause  of  the  fire  and  loss.  Also,  the  assur-' 
ance  of  Agents  Bailey  and  Hamlin,  communi- 
cated to  said  Arnoldy  by  J.  W.  Huff,  when 
he  met  Bailey  In  Topeka,  and  told  Huff  that  he 
or  Hamlin  would  adjust  the  loss  as  soon  as 
the  press  of  business  would  allow  them  to 
reach  Downs;  and  also  the  assurance  of 
Secretary  Birch  to  send  an  adjuster  to  settle 
the  loss,  said  communication  to  said  J.  W. 
Huff  being  transmitted  to  Amoldy.  Also, 
the  failure  of  Sec,  Birch  to  notify  Amoldy 
not  to  depend  upon  the  assurance  and  advice 
of  J.  W.  Huff,  after  Birch  was  advised  and 
notified  by  Huff  of  what  he  (Huff)  has  as- 
sumed with  Arnoldy.  (33)  If  you  answer  No. 
30  In  the  affirmative,  state  when  the  company 
was  informed,  if  at  all,  of  the  facts  stated  In 
your  answer  to  question  32.  Answer.  The 
company  was  informed  of  the  acts  of  J.  W. 
Huff  in  the  interview  with  Agent  Bailey,  2 
weeks  or  thereabouts  after  June  5,  1889,  and 
in  the  interview  with  Agent  Hamlin,  3  weeks 
after  June  5,  1889,  In  the  letter  to  General 
Sec.  Birch,  August  5,  1889.  (34)  Was  the 
plaintiff  or  bis  attorney  Informed  that  defend- 
ant relied  on  the  failure  to  make  proof  of 
loss?  Answer.  Yes;  the  plaintiff's  attorney 
was  notified.  (36)  If  you  answer  question 
34  In  the  affirmative,  then  state  when  such 
Information  was  first  obtained  by  plaintiff  or 
his  attorney.  Answer.  First  obtained  by  the 
plaintltrs  attorney  November,  1889." 

The  plaintiff  in  error  contends  that  the 
amendment  Is  indefinite  and  uncertain,  and 
that,  for  these  reasons,  the  Insurance  com- 
I)any  had  no  opportunity  to  prepare  for  trial  on 
any  of  the  issues  so  pretended  to  be  present- 
ed. While  we  are  willing  to  concede  that  the 
allegations  of  the  amendment  might  be  more 
definite  and  certain,  yet,  from  an  examination 
of  the  record,  we  cannot  see  that  the  Insur- 
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ance  company  was  prejudiced  in  tlie  least  by 
tlie  overruling  of  this  motion.  How  the  com- 
pany could  be  better  prepared  by  having  the 
plaintiffs  tell  them  who  the  names  of  the 
agents  who  had  been  connected  with  this 
loss  were,  we  are  unable  to  see.  They  cer- 
tainly had  as  much  knowledge  of  this  proposi- 
tion as  the  plaintiffs  could  possibly  have.  As 
to  the  time  of  the  alleged  furnishing  of  the 
specific  account  of  loss  and  the  time  of  malt- 
ing said  request,  we  think  that  a  fair  con- 
struction of  the  language  employed  in  this 
amendment  fully  apprised  them  as  to  these 
items.  b?he  amendment  expressly  states  that 
they  failed  to  notify  the  company,  in  writing, 
of  the  loss,  and  failed  to  render  the  company 
a  particular  and  specific  accoimt  of  said  loss 
within  the  time  specified  by  said  policy;  but 
they  did  afterwards,  and  long  before  the  com- 
mencement of  this  action,  actually  furnish  the 
defendant  an  account,  In  which  they  failed  to 
include  some  of  the  statements  and  certifi- 
cates mentioned  in  said  paragraph  9,  and 
that  the  reason  for  their  failure  to  furnish  the 
notice  in  time,  and  for  omitting  certain  items 
required  in  paragraph  9,  was  and  is  because 
the  defendant  company  and  its  agents  direct- 
ed and  requested  the  plaintiffs  not  to  do  and 
perform  said  conditions,  said  company  there- 
by waiving  the  performance  of  said  condi- 
tions. It  is  true  that  this  amendment  does 
not  state  that  the  statement  or  account  which 
they  did  furnish  was  furnished  60  days  be- 
fore the  commencement  of  this  action,  but  the 
insurance  company  makes  no  complaint  of 
this  In  their  answer;  and,  from  an  examina- 
tion of  the  record,  we  find  that  from  the  time 
of  the  loss  and  the  expiration  of  the  30  days, 
to  the  commencement  of  the  suit,  there  was 
ample  time,  even  if  the  other  notice  had  not 
been  given  until  the  expiration  of  the  30  days, 
for  It  to  have  been  given  60  days  prior  to 
the  commencement  of  this  action. 

We  think  the  amendment  should  receive  the 
construction  placed  upon  it  by  the  defendants 
in  error:  that  is,  that  the  plaintiffs  did  per- 
form all  the  conditions  long  before  the  com- 
mencement of  the  action,  but  did  not  perform 
some  of  them  within  the  time  required,  and 
that  the  reason  of  this  nonperformance  with- 
in the  time  was  that  they  were  requested  by 
the  company  and  its  agents  not  to  do  so. 
And  how  could  the  requests  be  the  only  rea- 
son proof  was  not  made  witbin  the  time,  un- 
less the  requests  were  made  within  the  time? 
In  actions  of  this  character,  the  plaintiff.  In 
order  to  recover,  must  establish  one  of  two 
things,— the  performance  of  the  conditions  of 
the  contract,  or  a  waiver.  And,  if  she  re- 
lies on  either  one  or  the  other,  she  must  plead 
and  prove  them.  It  is  evident  in  this  case 
that  a  waiver  was  relied  upon,  and  It  certain- 
ly was  pleaded  with  sutBcIent  certainty  to 
apprise  the  company  that  It  would  be.  But 
it  is  contended  that  this  waiver  states  only 
conclusions,  and  not  facts.  We  think  not 
It  expressly  states  that  the  nonperformance 


"was  and  is  because  the  said  defendant  com- 
pany and  its  agents  directed  and  requested 
the  plaintiffs  not  to  do  and  perform  said  con- 
ditions, and  said  company  thereby  waived  the 
performance  of  said  conditions."  Is  not  the 
allegation  that  the  request  was  made  and 
direction  given  the  allegation  of  a  fact? 

The  thh-d  specification  of  error  Is  as  to  the 
admission  of  evidence  claimed  to  be  incom- 
petent, upon  the  ground  that  no  foundation 
was  laid,  and  that  there  was  no  proof  of 
Huff's  agency.  We  cannot  agree  with  plaintiff 
In  error  in  this.  Huff  issued  this  policy,  and 
signed  it  as  agent;  and,  by  the  terms  of  the 
policy,  it  did  not  become  effective  until  it 
was  countersigned  by  Huff.  He  made  chan- 
ges In  the  policy  after  it  was  issued.  He  was 
authorized  to  adjust  a  former  loss  under  this 
policy,  and  had  waived  notice  as  to  that  loss. 
He  notified  the  company  of  what  he  had  done, 
particularly  what  he  had  directed  Arnoldy  to 
do  with  reference  to  notice  and  proof  of  loss. 
He  told  the  adjuster  Hamlin  of  wlMt  he  had 
done.  He  told  the  special  agent  and  adjuster 
Bailey  about  the  fire,  and  what  had  been 
done;  and,  with  regard  to  Hamlin  and  Bailey, 
they  are  certahily  shown  to  be  the  adjusting 
agents  of  the  company.  The  evidence  ol>- 
Jected  to  only  tends  to  prove,  by  conversation 
of  the  agents,  that  the  company  waived  proof 
of  loss.  Concede  this  to  be  weak,  or  strilie 
it  all  out;  there  Is  abundance  of  uncontra- 
dicted evidence  to  sustain  the  findings  of  the 
Jury  that  Huff,  who  had  abundant  authority 
to  do  so,  expressly  waived  such  proof  of  loss; 
and  it  must  be  noted  in  this  connection  that 
neither  General  Agent  Birch,  nor  Adjusts 
Hamlin  or  Bailey,  with  full  knowledge  of 
Agent  Huff's  assumption  of  authority  and  di- 
rections to  Arnoldy,  ever  repudiated  the  claim 
of  authority  of  Huff,  or  advised  Arnoldy  not 
to  rely  upon  It. 

The  fourth  specification  of  error  Is  the  ex- 
clusion of  evidence  offered  by  the  Insurance 
company  with  reference  to  a  question  asked 
witness  Pugh.  This  was  In  reference  to  the 
alterations  made  in  the  policy,  was  not  in 
issue  in  this  case,  and  was  immaterial. 

The  fifth  specification  of  error  is  the  over- 
ruling of  the  demurrer  to  the  evidence.  We 
think  It  is  well  established  in  this  state  that 
"when  there  Is  evidence  tending  to  prove  all 
the  material  allegations  of  the  piaintlfTs  peti- 
tion, a  demurrer  thereto  should  not  be  sus- 
tained." 

Again,  It  Is  urged  that  the  court  erred  In  re- 
fusing and  in  giving  certain  instructions.  As 
to  those  refused,  we  perceive  no  error;  and. 
in  the  general  charge,  we  think  the  trial  court 
fully  and  fairly  laid  down  the  law  applicabk 
to  this  case,  and  supported  by  the  testimony 
therein. 

There  are  other  errors  assigned  by  counsel, 
which  we  will  not  attempt  to  answer  in  detail 
We  have  carefully  examined  each  specificatioo 
of  error,  and  fail  to  discover  any  reversible 
error  therein.    We  think  the  special  findings 


Digitized  by 


Google 


Kan.) 


MISSOURI  PAC.  BY.  CO.  v.  BENNETT'S  ESTATE. 


183 


are  fully  sustained  by  the  evidence,  and  we 
fall  to  discover  wherein  the  defendant  com- 
pany has  been  precluded  from  having  a  fair, 
full,  and  impartial  trial.  The  judgment  of  the 
lower  court  will  therefore  be  affirmed.  All 
the  judges  concurring. 


(S  Kan.  App.  231) 
MISSOURI  PAC.  RY.  CO.  v.  BENNETT'S 
ESTATE. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.     Dec.  5,  1896.) 

Appbal— Hakmless  Erkor— Actios  roKPBRSOXAL 

iNJL'RiEb — Abatement — Damaobs— 

Assets  of  Estate. 

1.  An  erroneous  ruling  of  a  trial  court  does 
not  warrant  the  reversal  of  the  decision  or 
judgment  based  thereon,  when  it  is  apparent 
that  no  substantial  right  of  the  party  complain- 
ing was  prejudiced  thereby. 

2.  An  action  brought  by  one  who  has  sustain- 
ed personal  Injuries  from  the  negligent  or 
wrongful  act  of  another,  to  recover  for  the  re- 
sulting loss  and  suffering,  does  not  abate  by 
the  death  of  the  plaintiff,  but  will,  under  sec- 
tions 420  and  421  of  the  Civil  Code,  survive, 
and  may  be  prosecuted  to  final  judgment  in  the 
name  of  the  personal  representative,  notwith- 
standing the  death  may  have  resulted  from  the 
injuries. 

3.  The  damages  recoverable  in  such  action, 
when  revived,  are  only  such  as  were  sustained 
by  the  person  injured  in  his  lifetime,  and  are 
recovered  for  the  benefit  of  the  estate,  and  not 
for  the  benefit  of  the  widow  or  next  of  kin. 

4.  Such  a  claim  for  damages  is  assets  of  the 
estate,  and  warrants  the  appointment  of  an  ex- 
ecutor or  administrator. 

5.  Section  422  of  the  Civil  Code  creates  a  new 
cause  of  action,  separate  and  different  from  the 
cause  of  action  which  may  have  accrued  to  the 
person  injured  when  the  death  wns  not  instan- 
taneous, nnl  does  not  have  the  effect  to  trans- 
form a  pending  action  brought  by  the  deceased 
in  his  lifetime,  to  recover  for  his  loss  and  suf- 
fering, into  an  action  to  recover  the  damages 
sustained  by  the  vidow  or  the  next  of  kin  by 
reason  of  the  death. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Cloud  county;  F. 
W.  Sturgls,  Judge. 

Proceedbig  by  the  Missouri  Pacific  Railway 
Company,  in  the  naatter  of  the  estate  of  Lucy 
Bemiett,  to  secure  the  revocation  of  the  appohit- 
ment  of  an  executor.  Application  denied.  On 
appeal  and  error  to  the  district  court,  the  pro- 
ceedings were  dismissed,  and  the  railroad  com- 
pany brings  error.    Affirmed. 

Waggener,  Horton  &  Orr  and  Wilmoth  & 
Ackley,  for  plaintiff  in  error.  L.  3.  Crans  and 
W.  H.  Savary,  for  defendant  In  error. 

GARVER,  J.  The  controversy  In  this  case 
arises  out  of  certain  proceedings  Instituted  by 
fhe  plnlntift  In  error,  the  Missouri  Pacific  Rail- 
way Company,  In  the  probate  court  of  Cloud 
county,  this  state,  to  secure  the  revocation  of 
the  appointment  by  said  court  of  the  defendant 
In  error,  Theodore  Martin,  as  executor  of  the 
estate  of  Lucy  Bennett,  deceased.  The  pro- 
bate court  refused  to  hear  any  evidence  in  sup- 
port of  such  application,  and  denied  the  same. 
An  appeal  was  thereupon  taken  to  the  district 


comt  of  said  county,  a  petition  In  error  also 
being  filed  therein,  for  the  purpose  of  review- 
ing the  decision  of  the  probate  court.  On  mo- 
tion of  the  defendant  In  error,  snid  appeal  and 
petition  In  error  were  dismissed  by  the  district 
court;  and,  to  reverse  such  judgment  of  dis- 
missal, the  case  has  been  brought  to  this  court. 
The  railway  company  bases  its  right  to  appear 
In  the  probate  court,  and  contest  the  validity  of 
the  letters  of  administration  Issued  to  Theodore 
Martin,  on  the  ground  that  said  Lucy  Bennett, 
deceased,  had  no  estate  to  be  administered;  that 
said  appointment  was  merely  colorable  aud  in- 
valid; and  that  the  railway  company  was  in- 
terested therein,  because  of  the  fact  that  said 
Theodore  Martin,  as  executor  of  said  estate, 
was  attempting  to  prosecute  an  action,  com- 
menced by  said  Lucy  Bennett  in  her  lifetime, 
in  the  district  court  of  said  county,  against  said 
railway  company,  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  sustained  by 
her  through  the  negligence  of  said  company. 
The  record  does  not  disclose  when  the  Injuries 
complained  of  were  inflicted,  except  that  it  was 
some  time  prior  to  September  19,  1893,  on 
which  day  Lucy  Bennett  commenced  the  ac- 
tion which  was  pending  and  undetermined  at 
the  time  of  her  death,  December  7.  1893.  Her 
death  resulted  from  the  Injuries  sustained. 

Under  the  practice  recognized  and  established 
by  the  supreme  court  In  this  class  of  cases,  the 
questions  presented  for  our  consideration  are 
of  little  practical  Importance  to  either  of  the 
parties,  from  the  fact  that  the  matters  alleged 
and  attempted  to  be  shovsrn  by  the  railway  com- 
pany In  the  probate  court  could  be  shown  as  a 
defense  in  the  main  action  pendhig  In  the  dis- 
trict court.  In  that  case  the  defendant  bad 
a  right  to  put  In  issue  the  appointment  and  au- 
thority of  .the  plaintiff  as  executor,  and.  If  it 
appeared  that  the  appointment  was  invalid  and 
void,  the  action  would  fail.  City  of  Atchison 
V.  Twine,  9  Kan.  350;  Perry  v.  Railway  Co., 
29  Kan.  420;  Railway  Co.  v.  Dunden,  37  Kan. 
1,  14  Pac.  501.  In  the  view  we  take  of  the 
case,  we  do  not  deem-  It  necessary  to  decide  as 
to  the  right  of  the  plaintiff  In  error  to  appear 
In  the  probate  court,  and  contest  the  validity  of 
the  letters  issued  by  It.  .There  seems,  howev- 
er, no  good  reason  why  such  a  practice  should 
not  be  recognized,  and  the  tribunal  which  is- 
sued the  letters  given  an  opportunity  to  revoke 
them,  if  improperly  granted,  thus  effectually 
terminating  a  false  and  merely  colorable  ad- 
ministration. Such  a  practice  would,  In  a  regu- 
lar manner,  finally  relieve  and  discharge  the 
person  assuming  to  act  as  executor  or  admin- 
istrator, and  would  avoid  useless,  and,  perliaps, 
expensive,  complications.  There  is  also  prec- 
edent and  authority  for  it.  Wheeler  v.  Rail- 
way Co.,  31  Kan.  (VtO,  3  Pac.  297;  Railway 
O.  v.  Swayne's  Adm'r,  26  Ind.  477. 

But  conceding  that  the  railway  company  had 
a  right  to  be  heard  in  the  probate  court,  and 
to  show  that  the  appointment  of  Martin,  as  ex- 
ecutor, was  Invalid,  because  there  was  no  estate 
to  be  administered,  the  further  question  arises 
whether  any  prejudicial  error  was  committed, 
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even  though  unsound  reasons  were  given  as  a 
oasis  for  the  rulings  of  the  lower  courts.  In 
considering  this  rriatter,  it  is  necessary  to  have 
a  correct  understanding  of  tlie  nature  and  ob- 
ject of  the  action  pending  in  the  distiict  court 
which  the  executor  was  attempting  to  prose- 
cute. On  the  part  of  the  defendant  therein,  It 
is  claimed  that  the  action,  after  the  death  of  the 
original  plaintiff,  Lucy  Bennett,  must  be  re- 
garded as  being  prosecuted  under  section  422 
of  the  Civil  Code,  the  danuges  recoverable  In- 
uring  to  the  exclusive  benefit  of  the  children, 
if  any,  or  to  the  next  of  kin,  and  not  to  the  es- 
tate; and,  therefore,  that  the  daim  for  dam- 
ages cannot  be  regarded  as  assets  of  the  es- 
tate. On  the  other  hand.  It  is  claimed  by  coun- 
sel for  the  executor  that  the  action  Is  one  which 
survives,  under  sections  420  and  421  of  the 
Civil  Code,  for  the  benefit  of  the  estate.  We 
have  not  before  us  the  pleadings  In  that  action, 
and  are,  consequently,  unable  to  say  what  dam- 
ages were  alleged  and  soueht  to  be  recovered 
under  the  amended  petition.  We  may,  how- 
ever, accept  as  true,  the  statement  of  facts  made 
in  the  application  filed  by  the  railway  company 
in  the  probate  court,  and  determine  therefrom 
what  are  the  legal  rights  of  the  parties.  We 
may  assume,  therefore,  that.  In  her  lifetime, 
Lucy  Bennett  had  a  claim  against  the  railway 
company  for  damages  sustained  by  her  by  rea- 
son of  personal  Injuries  Inflicted  upon  her 
through  the  negligence  of  said  company;  that, 
for  the  purpose  of  recovering  such  damages,  she 
instituted,  on  September  19,  1803,  a  civil  action 
in  the  district  court  of  Cloud  county;  and  that 
such  action  was  pending  in  said  court,  at  the  time 
of  her  death,  December  7, 1883.  It  is  clear,  then, 
that,  from-  the  time  of  the  Injury  until  her  death, 
a  period  of,  at  least,  nearly  three  months,  she  bad 
a  cause  of  action  which  was  of  more  or  less  value 
to  ber  and  to  her  estate.  Unless  this  was  ex- 
tinguished by  her  death,  it  was  sufficient  to 
warrant  the  appointment  of  a  personal  repre- 
sentative, with  authority  to  prosecute  such  ac- 
tion to  final  judgment 

The  following  sections  of  the  Civil  Code  bear 
upon  these  questions: 

"Sec.  420.  In  addition  to  the  causes  of  ac- 
tion which  survive  at  common  law,  causes  of 
action  for  mesne  profits,  or  for  an  injury  to  the 
person,  or  to  real  or  personal  estate,  or  for  any 
deceit  or  fraud,  shall  also  survive;  and  the  ac- 
tion may  be  brought,  notwithstanding  the  death 
of  the  person  entitled  or  liable  to  the  same. 

"Sec.  421.  No  action  pending  hi  any  court 
shall  abate  by  the  death  of  either  or  both  the 
parties  thereto,  except  an  action  for  libel,  slan- 
der, malicious  prosecution,  for  a  nuisance,  or 
against  a  justice  of  the  peace  for  misconduct  In 
office,  which  sliall  abate  by  the  death  of  the 
defendant. 

"Sec.  422.  When  the  death  of  one  is  caused 
by  the  wrongful  act  or  omission  of  another, 
the  pereonal  representative  of  the  former  may 
maintahi  an  action  therefor  against  the  lat- 
ter, if  the  form^  might  have  maintained  an 
action  had  he  lived,  against  the  latter  for  an 
injury  for  the  same  act  or  omission.    The 


action  roust  be  commenced  within  two  years. 
The  damages  cannot  exceed  ten  thousand  dol- 
lars, and  must  inure  to  the  exclusive  benefit 
of  the  widow  and  children.  If  any,  or  next  of 
khi,  to  be  distributed  In  the  same  manner  as 
personal  property  of  the  deceased." 

Counsel  for  plaintiff  in  'error  contend  that 
the  cause  of  action  which  Lucy  Bennett  had 
In  her  lifetime  became  extinct  at  her  death; 
that  thereafter  no  right  of  action  existed,  ex- 
cept such  as  was  given  by  said  section  422; 
and  that  the  damages  recoverable  would  not 
be  assets  of  the  estate.  In  support  of  thto 
contention,  we  are  referred  to  what  is  said 
In  the  opinion  in  McCarthy  v.  Railroad  Ca, 
18  Kan.  46,  52.  The  writer  thereof  express- 
ed the  opinion  that  sections  420  and  422  of 
the  Code  should  be  construed  together,  and 
that  "section  420,  as  construed  with  section 
422,  only  causes  the  actions  to  survive  for  In- 
juries to  the  person,  when  the  death  does  not 
result  from  such  injury,  but  does  occur  from 
other  clrcxunstances.  •  •  •  When  death  re- 
sults from  wrongful  acts,  section  422  is  in- 
tended solely  to  apply."  It  Is  with  great  re- 
luctance that  we  dissent  from  the  views  thus 
expressed  by  the  eminent  judge  who  wrote 
the  opinion  In  that  case,  appreciating,  as  we 
do,  the  deep  learning  and  careful  discrimina- 
tion which  characterize  his  Judicial  utter- 
ances. But  such  construction.  In  our  opUiion, 
is  not  the  most  reasonable  one,  and  would  in 
many  cases  deny  that  relief  against  the 
wrongs  of  others  which  the  law  clearly  con- 
templates. In  this  respect  we  thlnlc  the  opin- 
ion goes  outside  the  issues  bi  the  case  then 
under  consideration,  and  was  not  necessary  to 
the  decision  made  by  the  court.  Section  420 
had  nothing  to  do  with  that  case.  It  was  an 
action  brought  expressly  under  section  422, 
the  damages  alleged  to  have  l>een  sustained 
being  such  as  were  caused  by  the  death  of  the 
person  injured.  A  cause  of  action  for  such 
an  injury  did  not  exist  at  common  law,  and. 
except  for  the  statute,  it  would  not  exist  to- 
day In  this  state.  Hence  It  will  not  do  to 
say  that  section  420,  which  provides  solely 
for  the  survival  of  certain  actions  which  did 
not  survive  at  common  law,  has  any  legiti- 
mate connection  with  the  subsequent  section, 
which  creates  a  new  cause  of  action,  different 
from  that  which  the  deceased  would  have 
had  if  he  had  survived,  and  based  on  differ- 
ent principles.  No  cause  of  action  is  cre- 
ated by  the  former  section.  It  simply  recog- 
nizes, as  already  existing,  a  cause  of  action  in 
one  sustaining  a  personal  Injury,  but  which, 
at  the  common  law,  terminated  at  his  death. 
Its  object  was  to  abrogate  this  harsh  rule  by 
which  all  such  actions  died  with  the  person, 
and  to  provide  for  the  survival  of  the  cause 
of  action,  so  as  to  give  to  the  personal  repre- 
sentative the  right  to  sue  for  and  recover  the 
same  damages  which  the  person  Injured  could 
liave  sued  for  and  recovered  had  he  lived. 
The  latter  section  (section  422)  was  enacted 
solely  for  the  purpose  of  creathig  a  right  of 
action  where  before  no  right  of  action  of  any 
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nature  existed  Under  the  first  section,  the 
right  of  action  survives  for  the  benefit  of  the 
estate.  Under  ,the  second,  a  new  right  of  ac- 
tion is  created  for  the  sole  benefit  of  the  wid- 
ow or  children  or  next  of  kin  of  the  deceased. 
In  the  one  case  damages  are  recoverable,  not- 
withstanding the  death  of  the  person  injured, 
as  compensation  for  the  loss  and  suffering 
which  he  sustained  in  his  lifetime  by  reason 
of  bodily  hurt  wrongfully  inflicted.  Railroad 
C!o.  V.  Rowe,  56  Kan.  412,  43  Pac.  683.  In 
the  other  they  are  recoverable  as  compensa- 
tion to  a  designated  class,  because  of  the  pe- 
cuniary loss  sustained  by  them  by  reason  of 
his  death.  Perry  v.  Railroad  Co.,  2tt  Kan. 
420.  The  measure  of  the  damages,  and  the 
beneficiaries  thereof,  are  entirely  different  and 
separate  in  the  two  classes  of  cases.  We  can 
find  nothing  in  section  422  hidicating  that  the 
legislature  Intended  thereby  in  any  way  to  af- 
fect a  cause  of  action  which  existed  at  com- 
mon law. 

Again,  we  see  no  reason  for  a  judicial  inter- 
polation that  would  make  section  420  pro- 
vide for  the  survival  of  an  action  to  recover 
damages  for  a  personal  injury,  notwithstand- 
ing the  deatl)  of  the  person  entitled  thereto, 
only  in  case  the  death  occurred  from  other 
causes.  At  common  law  such  action  abated 
on  the  death  of  the  person  Injured,  regardless 
of  the  cause  of  the  death;  the  legal  effect 
being  the  same  whether  the  death  was  caused 
by  the  Injury,  or  resulted  from  another  Inde- 
pendent cause.  To  remedy  this  defect  in  the 
law  the  statute  under  consideration  was  en- 
acted, its  object  being  to  enable  the  repre- 
sentative of  a  deceased  person  to  recover  on 
the  cause  of  action  which  had  accrued  to  the 
deceased  in  his  lifetime.  "As  the  result  of  the 
bodily  hurt,  the  deceased  may  have  endured 
great  pain  and  suffering  for  weeks  or  months, 
and  have  expended  a  valuable  estate  In  fruit- 
less efforts  for  recovery.  It  is  now  contended 
that  the  right  of  action  for  such  loss  and  suf- 
fering becomes  extinct  with  the  death  of  the 
person  injured,  imless  it  appears  that  the 
death  was  not  caused  by  the  injuries.  While 
this  contention  is  not  without  support  (An- 
drews V.  Railway  Co.,  34  Conn.  57;  Holton  v. 
Daly,  106  Ul.  131),  we  think  it  is  not  well 
founded.  Such  a  .construction  is  not  war- 
ranted by  the  language  of  the  statute,  nor'  can 
it  be  sustained  upon  prhiciple.  The  provisions 
of  the  statute  are  general,  and  broad  enough 
to  embrace  any  cause  of  death;  and  the  evi- 
dent Intent  and  purpose  of  the  legislature  are 
In  harmony  with  the  plain,  apt  words  in 
which  such  provisions  are  framed.  In  hold- 
ing that  the  statute  means  just  what  It  says, 
we  think  we  are  supported  by  the  better  rea- 
son, and,  at  the  same  time,  by  ample  author- 
ity. Needham  v.  Railway  Co.,  38  Vt.  294; 
Bowes  V.  City  of  Boston,  155  Mass.  344.  29  N. 
E.  633;  Belding  v.  Railway  Co.,  3  S.  D.  369, 
53  N.  W.  750;*  Hyatt  v.  Adams,  16  Mich.  180. 
These  decisions,  made  under  statutes  similar 
to  the  quoted  sections  of  our  Code,  recognize 
the  survival  of  the  right  of  action  to  recover 


damages  for  the  loss  and  suffering  sustained 
by  the  person  injured,  and  the  co-existence  of 
another  cause  of  action,  for  the  benefit  of  the 
widow  and  children  of  the  deceased,  to  re- 
cover the  damages  sustained  by  them  by  rea- 
son of  his  death.  In  Needham  v.  Railway 
Co.,  supra,  it  is  said:  "We  are  entirely  agreed 
that,  where  death  occurs  in  consequence  of  a 
bodily  Injury,  two  causes  of  suit  or  action 
may  arise,— one  In  favor  of  the  deceased  for 
his  loss  and  suffering  resulting  frpm  the  In- 
Jury  In  his  Ufetime,  and  revived  by  the  act 
of  1847;  the  other  founded  on  his  death,  or 
in  the  datnages  resulting  from  his  death  to 
bis  widow  and  next  of  kin  under  the  act  of 
1849.  Both  actions  are  to  be  prosecuted,  in 
pohit  of  form,  in  the  name  of  bis  personal 
representative;  but  the  damages  in  the  two 
suits  are  given  upon  entirely  different  prin- 
ciples, and  for  different  purposes.  *  •  • 
The  principle  that  a  wrong  resulting  in  death 
affords,  under  these  statutes,  two  different 
causes  of  suit,  obviates  many  difficidtles  tliat 
would  arise  under  a  different  rule.  We  think 
the  principle  fairly  deducible  from  the  stat- 
utes, and  that  It  is  in  harmony  with  the  law 
applicable  to  analagous  cases.  It  allows  the 
estate  to  take  its  own,  and  the  widow  and 
next  of  kin  to  take  exclusive  benefit  of  the 
latter  statute."  The  same  principle  was  rec- 
ognized and  applied  In  Bowes  v.  City  of  Bos- 
ton, supra,  and  is  stated  in  the  opinion  of 
the  court,  as  follows:  "The  right  of  action 
given  to  an  administrator  •  *  •  to  sue  for 
his  Intestate's  loss  of  life  for  the  benefit  of 
the  widow  is  independent  of  the  administra- 
tor's right  to  sue  for  damages  suffered  by  the 
intestate  in  his  lifetime  from  the  injury  which 
caused  his  death,  and  both  actions  may  pro- 
ceed at  the  same  time."  Section  421  goes 
even  further  than  section  420,  and  would 
seem  to  apply  to  the  facts  of  this  case  with- 
out question.  It  clearly  Includes  the  action 
of  Lucy  Bennett  which  was  pending  in  the 
district  court  of  Cloud  county  at  the  time  of 
her  death.  But,  as  we  understand  the  con- 
tention of  the  plaintiff  bi  error,  it  is  claimed 
that,  while  the  action  did  not  almte  by  the 
death  of  the  plaintiff  therein,  it,  by  sonie  pe- 
culiar method  of  devolution,  was  transformed 
into  an  action  for  the  recovery  of  damages 
for  the  benefit  of  the  next  of  kin;  that  It  be- 
came extinct  as  an  action  to  recover  damages 
for  the  injuries  ■  sustained  by  Lucy  Bennett, 
but  was  revived  as  an  action  for  the  dam- 
ages sustained  by  those  who  had  a  pecuniary 
interest  In  the  continuance  of  her  life.  We 
are  clearly  of  the  opinion  that  no  such  trans- 
formation of  the  case  was  permissible;  that. 
If  it  failed  as  an  action  to  recover  for  the  loss 
and  suffering  sustained  by  the  original  plain- 
tiff, it  became  extinct  for  all  purposes.  As 
before  stated,  the  causes  of  action  are  sepa- 
rate and  distinct,  the  only  element  in  common 
being  the  wrongful  act  of  the  defendant. 
Such  wrongful  act,  caushig  the  bodily  hurt, 
gave  rise  to  a  cause  of  action  in  her  favor  to 
recover  damages  for  the  resulting  loss  and 
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suffering.  The  same  wrongful  act,  causing 
her  death,  and  thereby  causing  a  pecuniary 
loss  to  the  next  of  kin,  gave  rise  to  a  cause  of 
action  to  be  prosecuted  for  their  benefit  A 
revivor  of  the  pending  action  would  revive  It 
as  an  action  to  be  prosecuted  for  the  same 
cause  that  existed  when  the  action  was  com- 
menced. No  right  of  amendment  would  en- 
able the  personal  representative  of  the  de- 
ceased platntift  to  abandon  the  orlgrinal  cause 
of  action,  and  convert  the  action  hito  one 
based  on  an  entirely  new  Injury,— the  death,— 
and  prosecute  It  for  the  recovery  of  damages 
not  contemplated  nor  sustained  when  the  ac- 
tion was  commenced.  There  is  nothing  in 
section  422  that  is  even  suggestive  that  any 
such  eCtect  was  intended  to  be  given  to  It 
This  section  is  similar  in  its  provisions  to  the 
act  commonly  called  "Lord  Campbell's  Act," 
passed  by  the  English  parliament  in  1846.  In 
construing  that  act  in  Blake  v.  Railway  Co., 
10  Eng.  Law  &  Eq.  437,  443,  Coleridge,  J., 
said:  "This  act  does  not  transfer  this  right 
of  action  (for  the  loss  and  suffering  of  the 
deceased)  to  his  representative,  but  gives  to 
his  representative  a  totally  new  right  of  ac- 
tion, on  different  principles."  See,  also,  Whit- 
ford  V.  Railroad  Co.,  23  N.  Y.  465.  It  cannot 
be  objected  that  this  construction  gives  two 
actions  for  the  same  cause.  The  actionable 
injuries  are  not  the  same.  Although  the  re- 
sponsible cause  is  the  same  wrongful  act 
yet  In  the  one  case  the  injury  which  gives  the 
right  to  recover  damages  Is  the  bodily  hurt, 
resulting  In  loss  and  suffering  to  the  person 
Injured,  in  his  lifetime,  and  thus  affecting  his 
estate;  in  the  other  the  injury  Is  his  death, 
resulting  In  loss  to  those  who  are  pecuniarily 
Interested  in  the  continuance  of  his  life.  In 
principle,  It  is  the  same  as  where  the  same 
negligent  or  wrongful  act,  at  the  same  time, 
injures  two  different  persons.  Each  has  a 
right  of  action  to  recover  the  particular  dam- 
ages sustained  by  him. 

We  conclude,  therefore,  that  the  action  sur- 
vived solely  for  the  purpose  of  recovering  dam- 
ages for  the  benefit  of  the  estate,  as  compen- 
sation for  the  loss  and  suffering  sustained  by 
Lucy  Bennett  In  her  lifetime,  as  the  result  of 
the  bodily  hurt  Inflicted  upon  her.  If  It  be  con- 
ceded that  it  did  not  survive  for  that  purpose, 
then  it  follows  that  the  action  was  abated  by 
her  death,  and  could  not  be  prosecuted  by 
any  one  for  any  purpose.  Hence  the  ques- 
tions In  this  case  resolve  themselves  Into  this: 
If  the  cause  of  action  survived,  as  we  think 
it  did,  for  the  benefit  of  the  estate  the  claim 
for  damages  was  an  asset  which  justified  the 
appointment  of  an  executor  or  administrator. 
If  the  right  of  action  did  not  survive  for  that 
purpose,  as  claimed  by  the  plaintiff  in  error, 
then  It  became  wholly  extinct  and  it  was  en- 
tirely Immaterial  whether  Theodore  Martin 
was  legally  appointed  or  not  As  these  facts 
appeared  on  the  face  of  the  application  made 
tat  the  revocation  of  the  letters  Issued  by  the 
probate  court,  no  substantial  right  of  the 
plaintiff  In  error  was  prejudiced  by  the  rul- 


ings complained  of,  whichever  view  may  be 
adopted.  The  Judgment  will  be  affirmed. 
All  the  Judges  concurrhig. 


(5  Kan.  A.  6tt) 
REAMER  et  aL  v.  COLUMBIA 
.  (Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment H.  D.     Jan.  6,  1897.) 
ImuBiES  TO  TbiUd  Person— Liabiutt  or  Masteb 

— IN8TR0CTIOSS. 

1.  InstructioDB  in  this  case  considered,  and 
hdd  to  fairly  present  the  law  under  the  evi- 
dence in  this  case. 

2.  As  B  general  rule,  where  the  court  properly 
instructs  the  jury,  except  that  it  omits  some 
matter  which  might  properly  be  given,  no  avail- 
able error  is  committed,  unless  the  court  ha« 
been  properly  requested  to  instruct  in  reference 
to  such  matter.  State  v.  Cos,  40  Pac.  816^  1 
Kan.  App.  447. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Labette  county;  J. 
D.  McCue,  Judge. 

Action  by  W.  G.  Reamer  and  Samuel  John- 
son against  Joseph  W.  Columbia.  Judgment 
for  defendant.  Plaintiffs  bring  error.  Affirm- 
ed. 

Le  Roy,  Neal  &  Son,  for  plaintiffs  In  error.  J, 
H.  Crichton,  for  defendant  in  error. 

COLE,  J.    This  action  was  brought  by  the 
plaintiffs  In  error  against  defendant  in  error  to 
recover  for  damages  alleged  to  have  been  sus- 
tained through  the  negligence,  carelessness,  and 
willfulness  of  a  servant  of  the  defendant.    TTie 
cause  was  tried  by  court  and  Jury,  and  resulted 
In  a  verdict  for  the  defendant     Several  errors 
are  complained  of  In  this  court  principally  the 
Instructions  given  by  the  trial  court     It  Is  con- 
tended by,  counsel  for  plaintiffs  In  error  that, 
under  the  evidence,  there  should  have  been  In- 
structions covering  the  ground  not  only  of  neg- 
ligence but  contributory  negligence;   and  It   la 
also  contended  that  the  Instructions  which  were 
given  by   the  court  contained  material   error. 
We  have  carefully  examined  all  the  Instruc- 
tions which  were  given  in  connection  with  the 
evidence,  which  has  been  carefully  read,  and, 
without  considering  each  Instruction  in  detaD, 
are  clearly  of  the  opinion  that  they  cover  the 
evidence,  and  that  they  contain  no  material  er- 
ror.    This  was  a  case  originally  commenoeiX 
before  a  Justice  of  the  peace  upon  a  bill  of  par- 
ticulars, and,  so  far  as  the  record  discloses,  the 
defendant  filed  no  written  answer.     The   evi- 
dence was  very  conflicting,  and  was  given  by  m 
number  of  witnesses.     There  was  no   request 
upon  the  part  of  counsel  for  plaintiff  -In  errcw 
that  any  further  or  different  Instructions  should 
be  given  than  those  wtiich  were  given  by  ttae 
court;  and,  while  we  believe  that  there  are  potr- 
tions  of  the  instructions  which,  taken  by  them- 
selves, would  be  erroneous,  yet  we  are   confi- 
dent that,  taken  as  a  whole,  they  presented  ttie 
law  fairly  to  the  Jury,  and  we  are  satisfied 
the  jury  was  not  misled.     As  a  general  rule, 
where  the  instructions  fairly  set  forth  the  la-w- 
ot a  case,  and  no  further  Instructions  are  k«> 
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-qncsted.  It  (s  too  late  to  complain  when  the  case 
reaches  a  court  of  review.  Perceiving  no  error 
In  this  case,  the  JudKment  of  the  district  court 
Is  affirmed.    All  the  judges  concurring. 


a  Kan.  App.  7S1) 

MERRILL  et  al.  v.  YOUNG. 
<Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.     Jan.  6,  1897.) 
■CoNTKAOTs  —  Parties — Prrsonal  Liability — Da- 

SCIIIHTIO   PEK30S.E.' 

Defendants  signed  a  written  instrument, 
which  reads  as  follows:  "State  of  Kansas, 
County  of  Ford,  Township  of  Grandview,  Dis- 
trict No.  16,  4—24—1889.  Treasurer  of  school 
district  No.  IC,  in  said  county  and  state,  15th 
.January,  1890,  will  pay  to  the  Educational  Aid 
Association,  or  bearer,  the  sum  of  thirty-three 
and  one-third  dollars,  with  interest  at  ten  per 
<;ent.,  out  of  any  money  belonging  to  said  dis- 
trict, for  'Learning  to  Do  by  Doing.  Dictionary 
of  Arithmetical  Business  Methods  and  Book- 
keeping Forms,  Illustrated  with  Cabinet  Kasel 
Lock  Case.  Business  Methods  and  Bookkeep- 
ing.' Issued  by  authority  of  officers  of  said 
di.strict,  and  payment  guarantied  by  Bert  Mer- 
rill, W.  F.  Petillon,  School  Officers.  Officers' 
P.  O.  address.  Dodge  City."  Held  to  create  a 
personal  obligation  upon  defendants,  and  that 
the  trial  court  did  not  err  in  sustaining  a  mo- 
tion to  strike  the  answer  of  defendants  from 
the  files,  where  such  answer  sets  up  a  defense 
contrary  to  the  express  terms  of  said  written  in- 
strument. 
(Syllabus  by  the  Court.) 

Error  from  district  court.  Ford  county;  A. 
J.  Abbott,  Judge. 

Action  by  P.  H.  Young  against  Bert  Merrill 
and  W.  F.  Petillon.  Judgment  for  plaintiff. 
Defendants  bring  error.     Atfirnicd. 

Sutton  &  McGarry,  for  plaintiffs  In  error. 
B.  F.  Milton,  for  defendant  in  error. 

COLE,  J.  Plaintiffs  in  error  executed  an 
instrument  In  writing  which  reads  as  fol- 
lows: "State  of  Kansas,  County  of  Ford, 
Township  of  Grandview,  District  No.  16,  4— 
24—1889.  Treasurer  of  school  district  No.  16, 
in  said  county  and  state,  15th  January,  1890, 
will  pay  to  the  Educational  Aid  Association, 
■or  bearer,  the  sum  of  thirty-three  and  one- 
third  dollars,  with  interest  at  ten  per  cent., 
out  of  any  money  belonging  to  said  district, 
for  'Learning  to  Do  by  Doing.  Dictionary  of 
Arithmetical  Business  Methods  and  Book- 
keeping Forms,  Illustrated  with  Cabinet 
Easel  Lock  Case.  Business  Methods  and 
Bookkeeping.'  Issued  by  authority  of  ofH- 
cers  of  said  district,  and  payment  guarantied 
by  Bert  Merrill,  W.  F.  Petillon,  School  Offi- 
cers. Officers'  P.  O.  address.  Dodge  City." 
And  this  action  was  brought  upon  said  in- 
strument, together  with  two  others  of  a  like 
<?haracter.  The  bill  of  particulars  filed  by 
plaintiffs  below  alleged  that  the  Instruments 
upon  which  suit  was  brought  were  e.xecuted 
by  plaintiffs  In  error,  defendants  below.  In 
their  Individual  capacity,  and  asked  judg- 
ment against  them  as  individuals.  A  demur- 
rer was  filed  to  the  bill  of  particulars,  and 
the  overruling  of  said  demurrer  by  the  dis- 


trict court  Is  alleged  as  the  first  error.  We 
cannot  consider  this  assignment  of  error,  for 
the  reason  that  the  record  expressly  discloses 
that  no  exception  was  taken  to  this  ruling  of 
the  district  court. 

The  next  error  complained  of  is  the  ruling 
of  the  district  court  sustaining  the  motion  of 
the  plaintiff  below  to  strike  the  amended 
answer  of  the  defendants  from  the  files  for 
the  reason  that  the  defense  set  up  therein 
was  contrary  to  the  express  agreement,  and 
varied  the  terms  of  the  written  instrument 
sued  on.  There  was  no  error  In  this  ruling 
of  the  district  court.  The  answer  In  ques- 
tion set  up  as  a  defense,  in  substance,  that 
the  written  instruments  upon  which  the  suit 
was  brought  were  not  executed  by  defend- 
ants below,  plaintiffs  In  error,  In  their  Indi- 
vidual capacity,  but  as  officers  of  the  school 
district,  and  further  alleged  that  at  the  time 
of  their  execution  it  was  well  understood  by 
both  parties  thereto  tliat  the  defendants  did 
not  Intend  to  bind  themselves  Individually. 
The  answer  further  alleged  that  the  property 
was  bought  exclusively  for  the  use  of  the 
school  district,  which  was  well  understood 
by  all  parties  to  the  transaction.  Counsel 
for  plaintiffs  in  error  rely  upon  the  case  of 
Watson  V.  Rickard,  25  Kan.  662.  We  are  of 
the  opinion  that  the  decision  In  that  case 
cannot  govern  In  this  one.  It  is  true  that 
the  instrument  sued  upon  in  this  case  bears 
upon  It  all  the  marks  of  an  ordinary  school 
order.  It  Is  directed  to  the  treasurer  of  the 
school  district,  and  requests  said  officer  to 
pay  a  certain  sum  of  money;  but  at  the 
same  time  the  defendants  below,  plaintiffs 
In  error,  guaranty  the  payment  of  said  order, 
and  they  cannot  now  be  permitted  to  set 
up  a  defense  which  attempts  to  vary  and 
modify  the  terms  of  their  written  contract. 
It  is  also  true  that  the  words  "School  Offi- 
cers" appear  Immediately  after  the  signa- 
tures of  the  plaintiffs  in  error.  These  words, 
however,  are  merely  descriptive  In  their  char- 
acter, and  do  not  change  the  force  of  their 
obligation.  Mining  Co.  v.  Sweeney,  15  Kan. 
245;  Wing  v.  Click,  56  Iowa,  473,  9  N.  W. 
384,  and  cases  there  cited. 

These  are  the  only  questions  raised  by  the 
briefs  of  counsel,  and  It  follows,  from  what 
has  been  said  upon  them,  that  the  judgment 
of  the  district  court  must  be  affirmed.  It  is 
80  ordered.    All  the  judges  concurring. 


(5  Kan.  App.  756) 
KAUTER  V.  FRITZ. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.     Jan.  6.  1897.) 
Service  op  Summons —  Waiver   of   Defects  — 
Pleadino— Verified  Statement  of  Accounts 

—Dismissal  of  Actios— Rehearing. 
1.  Where  the  issuance  and  service  of  sum- 
mons are  unauthorized  or  defective,  and  should 
be  quashed  and  set  aside  on  motion  of  the  de- 
fendant, but,  after  a  motion  to  quash  has  been 
overruled  by  the  court,  the  defendant  then  asks 
leave  to  answer,  and  files  an  answer  to  the  orig- 
inal petition,  he  thereby  waives  the  defects  in 
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the  issuance  and  service  of  summons,  and  sub- 
mits himself  to  the  jurisdiction  of  the  court. 

2.  Where  the  petition  of  the  plaintiff  sots  up 
a  cause  of  action  for  trespass,  and  the  defend- 
ant, in  answer  thereto,  denies  the  trespass,  and 
by  way  of  set-off  and  counterclaim  sets  up  that 
there  was  an  agreement  between  the  plaintiff 
and  defendant  whereby  defendant  was  to  fur- 
nish seed  for  the  planting  of  different  kinds  of 
crops  on  certain  premises,  and  he  was  to  have 
one-half  of  the  crops  raised  by  plaintiff  on  the 
premises,  and  the  crops  were  grown  according 
to  the  agreement,  and  that  the  plaintiff  took 
and  converted  the  crops  to  his  own  use,  and  de- 
prived the  defendant  of  all  interest  therein,  and 
that  by  reason  thereof  he  has  been  damaged  in 
the  sum  of  |285,  and  then  itemizes  the  amount 
of  the  different  kinds  of  crops  he  should  have 
received  under  the  agreement,  and  the  answer 
is  duly  verified  by  the  defendant,  and  the  reply 
thereto  is  not  verified,  held,  that  this  is  not  the 
statement  of  an  account,  the  correctness  of 
which  shall  be  taken  as  true  unless  the  denial 
of  the  same  be  verified  by  the  affidavit  of  the 
plaintiff. 

3.  Where  the  court,  on  proper  proceeding,  dis- 
misses an  action,  and  within  three  days  there- 
after the  plaintiff  files  his  motion  for  a  new  trial 
on  the  motion  upon  which  the  case  was  dismiss- 
ed, and  the  motion  is  overruled,  the  jurisdiction 
of  the  court  over  the  matter  has  terminated, 
and  the  court  cannot,  three  months  thereafter, 
entertain  a  motion  for  a  rehearing  of  the  mo- 
tion by  which  the  case  was  dismissed,  and.  on 
the  rehearing,  set  asidfe  the  order  of  dismissal, 
and  reinstate  the  ;ase  on  the  docket,  and  set 
the  same  down  for  trial. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Kearney  county; 
A.  J.  Abbott,  Judge. 

Action  by  Christ  Fritz  against  John  Kautcr. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror. ^  Reversed. 

Milton  Brown,  for  plaintiff  In  error. 

JOHNSON,  P.  J.  On  the  7th  day  of  October, 
1880,  Christ  Fritz  commenced  an  action  in  the 
district  court  of  Kearney  county,  Kan.,  against 
John  Kauter,  to  recover  the  sum  of  ?250  for 
taking  and  carrying  away  some  com  from  the 
premises  claimed  by  plaintiff  below.  On  the 
filing  of  the  petition  the  clerk  of  the  court,  as  re- 
quired in  the  prseclpe  of  the  plaintiff  below.  Is- 
sued a  summons,  directed  to  the  sheriff  of  Kear- 
ney county,  which  was  on  the  9th  day  of  Octo- 
ber returned  by  the  sheriff  not  served.  On  the 
27th  day  of  December,  1889,  the  clerk  of  the 
com-t  issued  another  summons  in  said  action, 
directed  to  the  sheriff  of  Kearney  county.  On 
the  same  day  the  sheriff  served  the  siunmons 
by  delivering  a  certified  copy  to  the  defendant 
below,  and  made  return  thereof  with  his  doings 
indorsed  thereon.  On  the  17th  day  of  January, 
1800,  the  defendant,  John  Kauter,  made  special 
appearance  in  said  case,  and  filed  a  motion  to 
quash  and  set  aside  the  summons  and  service 
thereof,  which  motion  was  ovemiled,  and  de- 
fendant below  duly  excepted,  and  by  leave  of 
the  court  filed  an  answer  to  the  petition,  setting 
up  two  separate  defenses,  and,  as  a  third  an- 
swer, set  up  a  counterclaim  and  set-off.  The 
first  defense  consisted  of  a  general  denial  of 
the  allegations  of  plaintiff's  petition.  The  sec- 
ond answer  was  a  special  denial  of  the  trespass 
set  out  In  the  plaintiffs  petition.    The  third  an- 


swer, by  way  of  set-off  and  counterclaim,  sets 
up  an  agreement  between  plaintiff  and  defend- 
ant, made  In  1889,  by  which  he  alleges  that  the 
defendant  was  to  furnish  the  plaintiff  seed  po- 
tatoes, seed  rice  com,  seed  Indian  com,  and 
seed  oats,  which  the  plaintiff  was  to  put  in 
grotmd  to  be  furnished,  prepared,  and  cultivat- 
ed by  the  plaintiff,  and,  In  consideration  there- 
of, the  defendant  was  to  have  and  be  entitled  to 
an  undivided  one-half  of  the  crop  raised  there- 
from In  the  field;  and  the  defendant  further 
avers  that  he  fully  kept  and  performed  his  part 
of  the  contract  by  furnishing  and  delivering  the 
seed  to  the  plaintiff,  and  sets  out  the  value  of 
the  seed  furnished  by  him,  and  avers  that  the 
plaintiff  received  said  seed,  and  planted  and 
cultivated  it  on  the  premises  mentioned  In 
plaintiff's  petition;  that  the  defendant  did  sell, 
of  said  crop,  a  certain  amount  of  com  and  oats, 
and  that  he  did  enter  the  premises,  and  take 
and  carry  away  20  acres  of  com,  10  acres  of 
oats,  and  for  no  other  purpose  whatever;  and 
alleges  that,  from-  the  seed  furnished,  planted, 
and  cultivated  tmder  the  agreement,  certain 
crops  of  com,  rice  com,  and  potatoes  were 
grown,  all  of  the  aggregate  value  of  $570;  and 
alleges  that  under  the  agreement  he  was  en- 
titled to  one-half  of  said  crops,  but  that  the 
plaintiff  unlawfully  and  without  right  prevent- 
ed said  defendant  from  receiving  his  said  share, 
except  the  20  acres  of  com  and  10  acres  of 
oats,  which  he  took  away;  that  the  plaintiff 
imlawfully  converted  the  remainder  of  defend- 
ant's share  to  his  own  use.  and  benefit,  and  to 
his  damage  and  Injury  in  the  sum  of  $285; 
and  aters  that  he  Is  not  only  not  Indebted  to 
the  plaintiff  hi  any  sum  whatever,  as  claimed 
in  plaintiff's  petition,  but  that  the  plaintiff  is 
Indebted  to  him  In  the  sum  of  $285,  which  the 
defendant  now  avers  as  a  set-off  and  counter- 
claim against  the  plaintiff's  pretended  claim. 
This  answer  is  verified  as  follows: 

"State  of  Kansas,  Kearney  Coimty— ss.: 
John  Kauter,  defendant  In  the  above  action,  be- 
ing duly  sworn,  upon  his  oath  deposes  and  says 
that  he  has  read  over  the  above  and  foregoing 
amended  answer,  and  knows  the  contents 
thereof,  and  swears  that  the  statements  therein 
contained  are  true,  and  fiuther  swears  that  the 
account  stated  in  the  third  cause  of  action  Is 
Just,  true,  correct,  past  due,  and  unpaid,  and 
further  says  not.   John  Kauter. 

"Subscribed  and  sworn  to  before  me.  the  nn- 
derdgned,  on  this  24th  day  of  April,  1890.  W. 
H.  Johnson,  Clerk  Kearney  County  District 
Court." 

To  this  answer  the  plaintiff  filed  a  reply,  de- 
nying all  and  singular  the  allegations  in  the  an- 
swer of  the  defendant  -^hlch  were  Inconsistent 
with  his  original  petition.  The  case  proceeded 
to  trial  before  the  court  and  jury  on  the  issues 
joined  between  the  parties,  and  resulted  in  a 
verdict  in  favor  of  the  plaintiff  below  for  one 
dollar  damages.  Defendant  below  filed  motion 
for  new  trial,  which  was  overruled,  and  ex- 
cepted to,  made  case,  and  brings  the  matter  to 
this  court,  and  asks  that  the  Judgment  be  re- 
versed. 
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The  first  error  complained  of  Is  the  overruling 
of  the  motion  of  the  defendant  below  to  quash 
and  set  aside  the  smnmons  and  service  therein, 
for  the  reason  that  the  smnmons  had  Hot  been 
issued  within  60  da;s  after  the  filing  of  the  pe- 
tition. The  contention  of  plaintiff  in  error  is 
tliat  the  petition  was  filed  October  7,  1889,  and 
summons  issued  thereon  and  returned  not  serv- 
ed, and  that  the  second  summons  was  Issued 
December  27th,  more  than  60  days  after  the 
filing  of  the  petition,  and  that  thereby  the  court 
lost  jurisdiction  prior  to  the  issuing  of  the  sec- 
ond Biunmons.  Section  20,  Code  Civ.  Proc., 
provides:  "An  action  shall  be  deemed  com- 
menced, within  the  meaning  of  this  article,  as 
to  each  defendant,  at  the  date  of  the  summons 
which  is  served  on  him,  or  on  a  co-defendant, 
who  is  a  joint  contractor  or  otherwise  united  in 
interest  with  him.  Where  service  by  publica- 
tion is  proper,  the  action  shall  be  deemed  com- 
menced at  the  date  of  the  first  publication.  An 
attempt  to  commence  an  action  shall  be  deemed 
equivalent  to  the  commencement  thereof,  with- 
in the  meaning  of  this  article,  when  the  party 
faithfully,  properly  and  diligently  endeavors  to 
procure  a  service;  but  such  attempt  must  be 
followed  ly  the  first  publication  or  service  of 
the  summons  within  sixty  days."  We  think 
the  objection  was  well  taken,  and  the  motion 
should  have  been  sustained;  but  the  defendant 
below  waived  any  defect  in  the  summons,  and 
the  service  and  return  thereon,  by  submitting 
himself  to  the  jurisdiction  of  the  court,  and  ask- 
ing leave  to  file  an  answer,  and  by  filing  an^ 
swer  and  proceeding  thereafter  to  a  trial  of  the 
cause. 

In  the  second  assignment  of  error  It  is  urg- 
ed that,  inasmuch  as  the  answer  of  the  de- 
fendant below  was  verified  as  true,  and  the 
third  defense  therein  set  up  a  set-oGT  and 
counterclaim,  claiming  that  the  plaintiff  be- 
low was  Indebted  to  John  Kanter,  defendant 
below.  In  the  sum  of  $285  over  and  above  the 
claim  of  the  plaintiff  below,  with  6  per  cent, 
interest  thereon,  and  that  Kauter's  set-off 
and  counterclaim  arose  out  of  the  same  mat- 
ter set  out  in  the  original  bill  of  particulars, 
judgment  should  have  been  rendered  for 
bim  on  the  pleadings,  because  the  plaintiff's 
roply  was  not  verified.  We  do  not  thnk  this 
position  is  tenable.  The  first  defense  in  the 
answer  Is  a  general  denial,  the  second  Is  a 
special  denial  of  the  trespass,  and  the  third, 
while  it  is  claimed  as  a  set-off  and  counter- 
claim, asks  for  damages  on  account  of  a  fall- 
ni-e  of  the  plaintiff  below  to  comply  with  his 
agreement  with  the  defendant.  It  Is  not  In 
the  nature  of  a  statement  of  account  verified, 
'Which  is  admitted  as  true  by  failure  on  the 
part  of  the  plaintiff  to  deny  it  under  oath.  It 
Is  true  that  defendant  below,  in  the  third  par- 
agraph of  his  answer,  sets  up  that,  by  fail- 
ure and  refusal  of  the  plaintiff  below  to  per- 
mit him  to  take  certain  parts  of  the  grain 
prown  on  the  leased  premises,  he  suffered 
damages,  and  itemized  what  his  loss  was  on 
each  kind  of  crop  that  he  claims  he  was  to 
bave;  but  it  is  not  in  the  nature  of  a  state- 


ment •of  an  account  verified,  which  shall  be 
taken  as  true  by  failure  to  deny  under  oath. 
Section  108,  Code  Civ.  Proc,  provides:  "In 
all  actions,  allegations  of  the  execution  of 
written  Instruments  and  Indorsements  there- 
on, of  the  existence  of  a  corporation  or  part- 
nership, or  of  any  appointment  or  authority, 
or  the  correctness  of  any  account  duly  veri- 
fied by  the  affidavit  of  the  party,  his  agent  or 
attorney,  shall  be  taken  as  true  unless  the 
denial  of  the  same  be  verified  by  the  affidavit 
of  the  party,  his  agent  or  attorney."  The 
third  paragraph  in  the  answer  of  the  defend- 
ant Is  simply  a  statement  of  the  items  which 
he  claims  constitutes  his  damage  by  the  fail- 
ure and  refusal  of  the  plaintiff  below  to  car- 
ry out  his  contract. 

On  the  25th  day  of  November,  1890,  the  de- 
fendant below  filed  a  motion  asking  the  couir 
to  require  the  plaintiff  below  to  give  a  good 
and  sufficient  bond  for  costs,  or  that  the  case 
be  dismissed,  and  in  support  of  said  motion 
shows  that  this  case  has  been  continued  at 
great  cost,  for  witness  fees,  etc.,  and  that  the 
sureties  on  the  original  bond  are  entirely 
insolvent,  and  have  no  property  subject  to 
execution.  This  motion  was  duly  verified 
by  affidavit,  and  the  motion  was  heai-d  by 
the  court,  and  the  following  record  made  on 
the  trial:  "And  said  motion  came  on  to  be 
heard  in  open  court,  and  the  court,  having 
heard  said  motion,  evidence  adduced  there- 
on, and  being  fully  advised,  sustained  the 
same,  and  ordered  plaintiff  to  secure  costs 
herein  by  the  first  day  of  the  next  term  of 
this  court,  in  April,  1891,  or  said  cause  will 
then  be  dismissed."  And  afterwards,  on  the 
29th  day  of  April,  1891,  the  further  proceed- 
ings were  had  on  said  motion:  "And  now,  on 
this  29th  day  of  April,  1891,  the  same  being 
one  of  the  regular  days  of  the  April  term 
of  this  court,  this  cause  came  on  for  hearing 
on  the  motion  of  defendant  to  dismiss  said 
action  for  want  of  sufficient  cost  bond;  the 
plaintiff  appearing  by  J.  M.  Johnson  and  N. 
W.  Sonnedecker,  and  the  defendant  by  Mil- 
ton Brown.  The  defendant  introduced  the 
evidence  of  W.  H.  Johnson,  clerk  of  the  dis- 
trict court.  In  support  of  his  motion.  The 
plaintiff  introduced  the  evidence  of  W.  H. 
Johnson,  Christ  Fritz,  and  J.  W.  Johnson; 
also,  a  bond  signed  by  Christ  Fritz  and  A. 
V.  Sykes,  both  residents  of  Kearney  county, 
Kansas,  and  which  had  been  tendered  by 
plaintiff  to  the  clerk  of  the  district  court, 
and  his  approval  refused.  Whereupon  the 
coiu:t,  being  fully  advised  In  the  premises,  and 
after  hearing  the  argument  of  counsel,  sus- 
tained said  motion  to  dismiss  said  case.  It 
is  therefore  ordered,  considered,  and  adjudg- 
ed that  said  cause  be  dismissed,  at  cost  of 
plaintiff,  without  prejudice  to  a  new  action. 
To  which  order  and  ruling  the  plaintiff  ob- 
jected and  excepted  at  the  time,  which  excep- 
tion was  allowed  by  the  court."  On  the  1st 
day  of  May,  1891,  plaintiff  below  filed  motion 
for  new  trial  on  said  motion,  which  was  duly 
heard  by  the  court  and  overruled.     On  the 
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20th  day  of  July.  1891,  plaintiff  filed  his  mo- 
tion for  a  rehearing  on  his  motion  for  a  new 
trial,  and  the  court  sustained  said  motion, 
and  reinstated  the  case  on  the  docket  for  a 
trial,  and  requii-ed  the  plaintlft  to  deposit 
$15  with  the  clerk  to  secure  the  costs,  and 
ordered  the  case  to  stand  on  the  docket  for 
trial  at  the  next  term  of  the  court,  and  the 
defendant  below  excepted  to  the  order  and 
judgment  of  the  court  In  granting  a  new 
trial,  and  In  setting  aside  the  order  of  dismis- 
sal. We  think,  when  the  court  made  Its 
final  order  dismissing  this  case,  and  over- 
ruled the  motion  for  a  new  trial  on  said  or- 
der and  judgment  of  dismissal,  the  jurisdic- 
tion of  the  court  over  the  case  was  terminated; 
and  the  court  could  not,  three  months  there- 
after, entertain  a  motion  for  rehearing  of 
the  motion  for  a  new  trial.  Having  once  de- 
termined the  matter  on  a  motion  for  a  new 
trial,  the  court  had  no  authority  to  hear  a 
second  motion  for  a  new  trial  of  the  case. 

Other  errors  complained  of  are  unnecessary 
to  be  noticed,  as  the  judgment  must  be  re- 
versed for  errors  already  indicated.  The 
judgment  of  the  district  court  Is  reversed, 
and  the  case  remanded,  with  direction  to 
set  aside  the  order  granting  a  new  trial  and 
reinstating  said  case  on  the  docket  for  trial. 
All  the  judges  concurring. 


(5  Kan.  App.  748) 

ATCHISON,  T.  &  S.  F.  K.  CO.  v.  HINB. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.     Jan.  6,  1897.) 
Verdict— CoNFUCTiNo  Speciai.  Findixos. 
Where  the  speciai  findings  of  the  jury  are 
directly  in  conflict  with  all  the  evidence  in  the 
case,  and  are  not  supported  by  any  evidence,  it 
is  the  duty  of  the  tiial  court  to  set  the  verdict 
aside,  and  grant  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Edwards  county; 
S.  W.  Vandlvert,  Judge. 

Action  by  F.  B.  Hlne  against  the  Atchison, 
Topeka  &  Santa  F6  Railroad  Company. 
Judgment  for  plaintifl'.  Defendant  brings  er- 
ror.    Reversed. 

A.  A.  Hurd,  W.  Littlefleld,  and  O.  J.  Wood, 
for  plaintiff  In  error.  F.  D.  Smith,  for  de- 
fendant In  error. 

COLE,  J.  This  action  was  brought  by  de- 
fendant In  error  to  recover  the  value  of  a 
house  and  barn  alleged  to  have  been  destroy- 
ed by  fire  caused  by  sparks  from  one  of  de- 
fendant's engines.  From  a  verdict  and  Judg- 
ment against  it,  the  railroad  company  brings 
the  case  here  for  review. 

A  number  of  questions  are  raised  by  the 
briefs  of  counsel,  but,  from  our  view  of  the 
case,  there  is  but  one  question  that  needs  to 
be  discussed  at  this  time.  It  is  urged  by 
plaintiff  in  error  that  the  trial  court  should 
have  set  the  verdict  aside  because  the  special 
findings  of  the  jury  were  wholly  unsupport- 
ed by  the  evidence  In  this  case,  and  were 


contrary  to  all  the  evidence  In  the  case.  Aft- 
er a  careful  examination  of  all  the  evidence 
and  the  findings,  we  are  of  the  opinion  that 
this  position  Is  well  taken.  The  jury  fonnd, 
in  answer  to  special  questions,  that  the  fire 
in  question  was  caused  by  the  negligence  of 
the  defendant  company,  and  that  said  neg- 
ligence consisted  in  the  fact  that  the  engi- 
neer In  charge  of  the  engine  in  question  took 
the  same  out  without  said  engine  being  prop- 
erly inspected.  The  jury  further  found  that 
said  engineer  was  careless.  In  that  he  op- 
erated his  engine  without  having  the  netting 
in  proper  condition  to  prevent  the  escape  of 
an  unusual  amount  of  sparks.  The  jury  fur- 
ther found  that  the  engine  in  question  was 
not  In  good  condition,  in  that  the  netting  was 
out  of  repair,  so  as  to  allow  an  unusual 
amount  of  sparks  to  escape.  They  found, 
however,  that  the  engine  was  of  the  most 
approved  pattern,  and  provided  with  the 
latest  appliances  to  prevent  the  escape  of 
fire,  and  found  no  other  act  of  negligence  up- 
on the  part  of  the  company  or  any  of  Its 
servants.  This  simplifies  the  question  which 
demands  our  attention,  and  we  have  only  to 
Inquire  whether  the  record  discloses  any  evi- 
dence showing  that  the  wire  netting  used  in 
the  engine  in  question  was  out  of  repair. 
Of  course,  if  there  is  a  conflict  In  the  evi- 
dence, then  this  court  cannot  set  aside  the 
verdict;  neither  ought  the  lower  court  to 
have  done  so.  But,  while  the  act  of  1885 
shifted  the  burden  of  proof  with  regard  to 
negligence  in  a  case  of  this  character,  yet 
we  do  not  understand  that  the  act  intended 
to  make  railroad  companies  Insurers  of  prop- 
erty, or  to  raise  a  presumption  of  fact,  but 
rather  one  of  law,  in  an  action  brought 
against  a  railroad  company  for  damages. 
The  act  prescribes,  In  substance,  that  when 
It  shall  have  been  shown  that  a  railroad 
company  has  set  out  a  fire,  negligence  shall 
be  presumed  until  the  contrary  is  shown; 
but,  when  the  legal  presumption  has  been 
fully  rebutted  by  positive  testimony,  it  re- 
mains the  duty  of  the  plaintiff  in  such  an 
action  to  show  proof  of  negligence  as  much 
as  before  the  passage  of  the  act  of  1885. 
It  is  not  claimed  by  counsel  for  defendant 
in  error  that  there  Is  any  direct  proof  that 
the  netting  In  the  engine  In  question  was 
out  of  repair,  but  It  Is  claimed  that  the  Jury 
had  a  right  to  find  such  a  fact  from  the  evi- 
dence that  was  given  In  the  case.  It  Is  urged 
that  the  evidence  of  the  railroad  company 
Itself  shows  that  the  engine  In  question  was 
permitted  to  leave  upon  Its  trip  from  Newton 
to  Dodge  City,  on  the  day  when  the  flre  is 
alleged  to  have  occurred,  without  the  engine 
being  properly  inspected. 

The  testimony,  so  far  as  It  relates  to  this 
question.  Is  as  follows: ,  Henry  Johnson,  the 
engineer,  says:  "Q.  Is  It  not  a  fact  that  all 
engines  of  every  pattern  throw  more  or  less 
sparks?  A.  Of  course,  they  throw  some 
sparks.  Q.  You  say  this  spark  arrester  was 
In  good  condition.     How  do  you  know  that? 
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A.  By  the  man  that  examined  it.  Q.  You 
don't  know  that  of  your  own  personal  knowl- 
edge, do  you?  A.  Yes,  sir;  I  do.  Q.  How 
do  you  know  tliat?  A.  I  looked  at  it  Q. 
How  did  yon  look  at  it?  A.  There  is  a  door 
on  the  side  to  look  at  it,  and  I  looked  at  it 
through  that.  Q.  You  looked  at  if  through 
that,  did  you?  A.  Yes,  sir.  Q.  This  spark 
arrester  is  composed  of  netting,  is  it  not?  A. 
Yes,  sir.  Q.  There  ml^ht  be  small  holes  in 
that  netting,  and  you  would  not  see  them, 
might  there  not?  A.  Yes;  there  might  be. 
It  is  not  probable,  though.  Q.  Could  you  tell 
whether  there  was  holes  In  that  netting  by 
looking  through  that  hole  in  the  side?  A. 
Yes,  sir;  I  could.  Q.  How  could  you  do  It? 
It  is  dark  In  there,  is  it  not?  A.  Yes;  but  1 
looked  in  it  with  a  torch."  The  examination 
which  this  witness  testifies  to  was  made  by 
him  on  the  morning  of  the  27th  of  February, 
when  he  took  out  the  engine  In  question. 
There  was  further  testimony  tending  to  show 
that  an  examination  of  this  engine  had  been 
made  on  the  25th  day  of  February.  The 
witness  Thomas  Paxton  testifies  as  follows: 
"Q.  These  front  end  extensions  have  a  side 
door?  A.  Yes,  sir.  Q.  How  large  is  that? 
A.  The  opening  is  about  eight  inches  large. 
Q.  Eight  inches  across?  A.  Yes,  sir.  Q. 
What  is  the  purpose  of  that  door?  A.  It  has 
one  purpose,  and  that  is  to  let  an  inspector 
make  an  examination  of  the  Interior  of  the 
front  end, — to  look  into  and  see  the  condition 
of  the  netting."  There  was  further  testi- 
mony by  another  witness,  known  as  an  "in- 
8i)ector,"  with  regard  to  the  condition  of  the 
netting  in  question  on  the  25th  day  of  the 
same  month,  which  showed  that  upon  said 
date  the  netting  was  in  proper  condition. 

The  defendant  in  error  urges  that  this  tes- 
timony shows  that  the  inspection  on  the 
morning  of  the  27th  was  not  made  by  an  in- 
spector, and  that  it  should  hare  been,  and 
that  the  inspection  which  was  made  by  the 
engineer  was  not  what  it  ought  to  have  been. 
We  do  not  understand  the  main  question  at 
issue  to  be  when  or  what  kind  of  an  Inspec- 
tion was  made,  but  what  was  the  condition 
of  the  engine;  and  the  engineer  in  question 
testifies  positively  as  to  Its  condition  on  the 
morning  the  lire  occurred,  and  there  Is  no 
evidence  to  the  contrary.  The  evidence  with 
regard  to  the  inspections  which  were  made 
simply  goes  to  fortify  the  direct  and  posi- 
tive evidence  upon  that  point.  It  is  true  that 
the  witness  Smith,  called  by  the  defendant 
in  error,  testifies  that  he  saw  the  train  in 
question  pulling  out  of  Kinsley  and  that  the 
engine  was  throwing  a  good  many  sparks; 
but  it  is  a  matter  of  common  knowledge  that, 
when  an  engine  starts  with  a  freight  train 
from  a  depot,  it  will  throw  sparks,  and  the 
Jury  had  no  right,  from  this  piece  of  testi- 
mony, to  build  one  presumption  upon  an- 
other, and  say  that,  because  the  engine  threw 
a  num'ber  of  sparks  when  it  started  from  the 
depot,  it  was  throwing  sparks  when  it  reach- 
ed the  place  where  the  buildings  which  were 


destroyed  by  fire  were  situated,  and  that  the 
number  of  sparks  thrown  was  unusual,  and 
sufficient  to  show  that  the  netting  in  question 
must  have  been  defective;  and  this  the  jury 
were  compelled  to  do  to  arrive  at  the  verdict 
which  they  did.  There  1$  no  testimony  any- 
where in  this  case  that  the  engine  in  ques- 
tion threw  an  unusual  amount  of  sjjarks, 
nor  is  there  any  testimony  of  its  throwing 
any  sparks  except  as  It  started  from  the 
depot  at  Kinsley.  Evidence  that  the  engine 
threw  some  sparks  as  it  started  from  the 
depot  at  Kinsley  will  not  support  a  finding 
that  the  netting  was  out  of  repair,  so  as  to 
allow  an  unusual  amount  of  sparks  to  escape. 
We  have  also  taken  the  precaution  in  this 
case  to  examine  the  diagrams  attached  to 
the  record,  and  forming  a  part  thereof;  and, 
taking  them  in  connection  with  the  balance 
of  the  testimony,  we  are  convinced  that  a 
new  trial  should  be  awarded  In  this  case. 
The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  remanded  for  a  new 
triaL     All  the  Judges  concurring. 


(5  Kan.  App.  53$) 
COX  V.  STATE. 
(Court  of  Appeals  of  Kansas.  Southern  Depart- 
ment, E.  D.     Jan.  5,  1897.) 
Recogxizance— Validity. 
Where  a  justioe  of  the  peace  has  once  fixed 
the  amount  of  ball  in  an  undertaking  in  ap- 
peal in  a  criminal  case,  and  a  bond  has  been 
^iven  by  the  appellant,  and  approved  by  the 
justice,  and  the  defendant  discliarged  from  ar- 
rest thereunder,  the  jurisdiction  of  the  Justice 
has  terminated,  and  a  recognizance  taken  eight 
days  thereafter  is  void. 
(SyUabus  by  the  Court.) 

Error  from  district  court,  Elk  county;  M. 
G.  Troup,  Judge. 

Action  by  the  state  of  Kansas  against  T. 
F.  Cox.  Judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 

L.  Scott,  for  plaintiff  In  error.  F.  B. 
Dawes,  Atty.  Gen.,  and  John  Marshall,  Co. 
Atty.,  for  the  State. 

JOHNSON,  P.  J.  This  action  was  brought 
In  the  district  court  of  Elk  county,  Kan.,  by 
the  state  of  Kansas,  to  recover  upon  a  for- 
feited bond  purporting  to  have  been  execut- 
ed by  T.  C.  Hatton  as  principal  and  T.  F. 
Cox  and  W.  M.  Crooks  as  sureties.  The  case 
is  brought  to  this  court  upon  a  transcript  at- 
tached to  the  petition  In  error.  The  defend- 
ant in  error  contends,  in  its  b?ief,  "that  this 
case  is  not  in  this  court  in  such  a  manner 
that  this  court  can  pass  upon  the  question 
raised,  and  say  that  there  is  error  In  the  rec- 
ord and  proceedings  in  the  trial  court."  The 
only  question  raised  In  this  case  Is,  did  the 
cburt  err  In  its  conclusions  of  law  upon  the 
facts  found?  The  clerk  of  the  district  court 
certifies  that  the  "above  and  foregoing"  con- 
tains a  true,  complete,  and  correct  copy  of 
all  the  pleadings  and  all  the  Indorsements 
thereon;  all  orders;  all  findings  of  fact  and 
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the  conclusions  of  law  thereon;  together 
with  all  the  Judgments,  orders,  and  proceed- 
ings thereon;  motions  for  a  new  trial,  and 
judgment  thereon.  This  is  a  copy  of  the 
record  and  proceedings,  and  certainly  is  -all 
that  is  necessary  for  us  to  have  before  us  to 
intelligently  pass  upon  the  errors  complained 
of.  To  refuse  to  review  the  case  would  be 
to  apply  an  extremely  technical  ruling  to 
the  certificate  of  the  derli  certifying  to  the 
transcript.  We  will  consider  the  case  upon 
its  merits. 

The  court  made  the  following  findings  of 
fact  and  conclusions  of  law: 

"Findings  of  Fact 

"(1)  On  the  18th  day  of  July,  1891,  one 
Ijce  Wait  was  the  duly  elected,  qualified,  and 
acting  Justice  of  the  peace  in  and  for  the 
township  of  Howard,  in  Ellc  county,  Kansas, 
and  on  that  day  the  defendant  T.  O.  Hatton 
was  regularly  tried  and  convicted  by  the 
Jury  for  a  violstion  of  the  prohibitory  liquor 
law  of  this  state,  and  upon  such  conviction 
the  said  defendant  T.  O.  Hatton  was  adjudg- 
ed by  said  Justice  of  the  peace  to  pay  a  fine 
to  the  state  of  Kansas  in  the  sum  of  $230, 
and  to  pay  the  costs  of  this  prosecution,  and 
the  said  defendant  T.  0.  Hatton  was  further 
adjudged  by  said  Justice  of  the  peace  to  be 
committed  to  the  Jail  of  Ellc  county,  Kansas, 
for  a  period  of  40  days. 

"(2)  Upon  said  18th  day  of  July,  and  after 
the  conviction  and  sentence  of  said  T.  O. 
Hatton,  the  said  defendant  T.  0.  Hatton,  du- 
ly signed  and  executed  the  appeal  bond  or 
recognizance  in  suit  in  this  case,  a  copy  of 
which  appeal  bond  is  attached  to  plaintiff's 
petition  in  this  case,  and  the  said  T.  C.  Hat- 
ton at  that  time  procured  the  defendant  W. 
M.  Crooks  and  one  G.  W.  Harris  to  sign  said 
appeal  bond  or  recognizance  with  himself, 
as  sureties,  and  the  said  W.  H.  Crooks  and 
O.  W.  Harris  duly  signed  and  executed  the 
said  appeal  bond  before  the  said  Justice  of 
the  peace,  Lee  Walt,  and  the  said  W.  M. 
Crooks  and  6.  W.  Harris  also  duly  signed 
the  affidavit  on  the  reverse  side  of  said  un- 
dertaking, and  swore  to  the  same  before  the 
said  Lee  Wait,  Justice  of  the  peace,  and, 
after  thus  qualifying  themselves  as  sureties 
upon  said  undertaking,  the  said  bond  was 
duly  approved  by  the  said  Lee  Wait,  justice 
of  the  peace,  and  duly  filed  in  his  office. 

"(3)  After  the  conviction  of  the  said  de- 
fendant T.  C.  JIatton,  and  after  said  Justice 
of  the  peace  had  pronounced  Judgment 
against  him,  as  shown  in  the  first  paragraph 
hereof,  the  said  Justice  of  the  peace  directed 
the  constable  in  attendance  upon  his  court 
to  take  charge  of  said  defendant  T.  C.  Hat- 
ton, and  the  said  defendant  T.  O.  Hatton  re- 
mained in  charge  of  the  said  constable  until 
after  the  execution  of  the  appeal  bond  or 
recognizance  in  suit  herein,  as  hereinbefore 
stated  in  the  second  paragraph  hereof;  and 
after  the  approval  of  said  recognizance  the 
said  Justice  directed  said  constable  to  release 


and  discharge  the  said  defendant  T.  C.  Hat- 
ton, and  the  said  defendant  T.  G.  Hatton  has 
never  been  since  that  time  again  arrested  or 
apprehended  or  committed  in  said  action. 

"(4)  After  the  said  appeal  bond  or  recogni- 
zance had  been  thus  executed,  approved,  and 
filed  in  the  office  of  the  Justice  of  the  peace, 
and  there  had  remained  for  perhaps  about 
one  week,  or  at  least  six  or  eight  days,  the 
said  G.  W.  Harris,  becoming  dissatisfied  as 
security  on  said  bond,  the  dissatisfaction  of 
G.  W.  Harris  growing  out  of  complaint  made 
by  his  wife  for  having  signed  said  bond  as 
surety,  and  growing  out  of  the  further  com- 
plaint of  his  creditors,  who,  after  his  Justifi- 
cation in  the  sum  of  $400  as  surety  on  said 
bond,  were  pressing  him  for  the  collection 
of  their  debts,  the  said  G.  W.  Harris  procur- 
ed the  defendant  T.  F.  Cox  to  go  with  him  to 
the  office  of  the  said  Lee  Wait,  Justice  of  the 
peace,  and  there  Induced  said  Justice  of  the 
peace  to  erase  bis  name,  *G.  W.  Harris'  from 
said  appeal  bond,  both  upon  the  face  of  the 
same  and  upon  the  reverse  side  of  said  bond, 
following  the  Justification  as  said  surety; 
and  said  G.  W.  Harris  also  induced  the  de- 
fendant T.  F.  Cox  to  sign  his  name  as  surety 
upon  said  appeal  bond  where  the  name  of  the 
said  G.  W.  Harris  had  heretofore  been,  and 
also  induced  said  T.  F.  Cox  to  sign  his  name 
on  the  reverse  side,  following  the  affidavit 
for  suretyship,  in  place  where  the  name  of 
G.  W.  Harris  had  heretofore  been;  and  the 
said  Justice  of  the  peace  thereupon  duly 
swore  said  T.  F.  Cox  as  surety  to  the  affi- 
davit of  Justification  on  the  back  of  said  ap- 
peal bond.  The  said  G.  W.  Harris,  in  order 
to  induce  said  T.  F.  Cox  to  take  his  place 
on  said  appeal  bond  as  surety,  paid  and  de- 
livered to  said  T.  F.  Cox  a  load  of  oats  of 
about  30  bushels;  this  load  of  oats  of  about 
30  bushels  being  the  only  consideration 
which  the  said  T.  F .  Cox  received^for  sign- 
ing said  appeal  bond  or  undertaking  as  sure- 
ty. That  said  G.  W.  Harris  delivered  to 
said  T.  F.  Cox  the  said  load  of  oats  to  com- 
pensate him  for  taking  his  place  as  surety 
upon  said  bond. 

"(5)  The  defendant  W.  M.  Crooks  at  no 
time,  either  directly  or  Indirectly,  ever  con- 
sented to  or  assented  to  the  change  of  surety 
upon  the  bond  from  G.  W.  Harris  to  T.  F. 
Cox,  and  the  erasures  of  the  name  of  6.  W. 
Harris  upon  said  bond,  both  upon  the  face 
and  upon  the  reverse  side,  were  made  with- 
out the  knowledge  and  consent  of  said  W. 
M.  Crooks,  and  T.  F.  Cox  signed  said  bond, 
both  upon  the  face  thereof  and  upon  the 
reverse  side,  as  surety,  without  the  knowl- 
edge or  consent  of  the  said  W.  M.  Crooks. 

"(6)  After  the  changes  heretofore  indicated 
had  been  made  as  to  the  sureties  upon  said 
appeal  bond,  and  on,  to  wit,  the  31st  day  of 
July,  1891,  the  said  appeal  bond,  together 
with  a  duly-certified  transcript  of  the  case 
of  the  state  of  Kansas  against  T.  C.  Hatton 
was  duly  transmitted  to  the  clerk  of  this 
court,  and  by  the  said  clerk  duly  filed  in  Us 
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office,  and  on  the  same  day  the  appeal  bond 
was  duly  recorded  In  a  book  kept  by  said 
clerk  for  recording  recognizances  in  the 
manner  provided  by  law. 

"(7)  Afterwards,  and  on,  to  wit,  the  5th 
day  of  October,  1891,  being  the  first  day  of 
the  next  term  of  this  court  succeeding  the 
time  when  the  appeal  of  the  said  defendant 
T.  C.  Hatton  In  the  case  of  the  state  of  Kan- 
sas against  himself  was  transmitted  to  this 
court,  the  said  recognizance  was  duly  for- 
feited by  this  court,  as  provided  by  law,  by 
reason  of  the  failure  of  said  T.  0.  Hatton  to 
appear  at  said  term  for  trial,  as  he  had 
agreed  to  do  by  the  terms  of  the  appeal  bond 
.or  recognizance  in  controversy  in  this  case. 

"(8)  After  the  said  October  term  of  this 
cotut,  on,  to  wit,  the  28th  day  of  November, 
1891,  the  plaintiff  commenced  this  action, 
and  seeks  to  recover  the  penal  sum  set  forth 
in  said  appeal  bond  and  undertaking.  The 
plaintiff  obtained  service  by  summons  upon 
tiie  defendants  W.  M.  Crooks  and  T.  F.  Cox, 
but  the  plaintiff  has  failed  to  obtain  any 
service  upon  defendant  T.  C.  Hatton  in  said 
appeal  bond;  the  said  T.  C.  Hatton  having 
fled  from  the  state  of  Kansas  about  tbe  time 
his  appeal  was  transmitted  to  this  court, 
namely,  on  or  about  the  31st  day  of  July, 
3891,  and  said  T.  O.  Hatton  has  remained  in 
parts  unknown  from  that  day  to  this. 

"(9)  The  recognilzance  or  appeal  bond  in 
controversy  was  first  signed  and  executed 
by  the  original  parties  to  the  same,  In  the 
manner  following,  to  wit:  The  said  defend- 
ant in  that  case,  T.  G.  Hatton,  first  signed 
the  recognizance,  and  the  said  defendant  in 
this  case,  W.  M.  Crooks,  next  signed  the 
recognisance  upon  the  reverse  side,  immedi- 
ately following  the  affidavit  of  sureties;  and 
the  said  W.  M.  Crooks  was  there  duly  quali- 
fied or  sworn  by  said  justice  of  the  peace  as 
surety  upon  said  bond.  Afterwards  the  said 
G.  W.  Harris  appeared  at  the  office  of  the 
said  justice  of  the  peace,  and  he  signed  the 
bond  upon  its  face,  and  also  signed  the  affi- 
davit of  suretyship  on  the  reverse  side,  im- 
mediately following  the  name  of  W.  M. 
Crooks;  and  said  O.  W.  Harris  was  at  that 
time  sworn  by  said  justice  of  the  peace  as 
'  surety  upon  said  bond;  and  each  and  all  of 
tbe  signers  of  said  bond,  viz.  T.  O.  Hatton, 
W.  M.  Crooks,  and  6.  W.  Harris,  were  prob- 
ably in  tbe  office  of  tbe  justice  of  the  peace 
at  tbe  time  when  said  T.  C.  Hatton  was  dis- 
charged from  custody,  and  at  the  time  when 
tlie  said  bond  was  approved  by  said  justice 
of  the  peace,  late  In  tbe  evening  of  said  18th 
day  of  July,  1891." 

"Conclusions  of  Law. 

"(1)  The  defendant  W.  M.  Crooks  Is  enti- 
tled to  judgment  against  the  plaintiff  for 
costs  in  this  action. 

"(2)  The  plaintiff  is  entitled   to   judgment 

against  the  defendant  T.  F.  Cox  for  the  full 

penal  sum  mentioned  in  the  appeal- bond  in 

suit,  together  with  interest  thereon  at  tbe 
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rate  of  6  per  cent,  from  the  date  of  com- 
mencement of  this  action. 

"(3)  The  plaintiff  is  entitled  to  dismiss  its 
cause  of  action  against  the  defendant  T.  0. 
Hatton  without  prejudice,  at  costs  of  plain- 
tiff. M.  G.  Troup,  Judge." 

There  is  no  question  as  to  the  regularity  of 
the  trial  before  the  justice  of  the  peace;  no 
question  as  to  the  legality  of  the  conviction; 
no  question  that  the  appeal  bond  was  prop- 
erly filed,  and  the  prisoner  released  from 
custody  by  reason  of  the  execution  and  ap- 
proval of  the  bond  signed  by  Hatton  as  prin- 
cipal and  Crooks  and  Harris  as  sureties. 
We  think  the  justice  of  the  peace  had  no  ju- 
risdiction to  either  fix  tbe  amount  of  recog- 
nizance or  direct  or  authorize  the  giving  of 
a  new  recognizance  or  any  alteration  or 
amendment  to  the  recognizance  already 
given,  eight  days  after  it  had  been  execut- 
ed and  approved.  .When  tbe  justice  fixed 
the  amount  of  the  undertaking  in  appeal, 
and  the  recoglnzance  had  been  given  as  re- 
quired, and  approved,  and  defendant  dis- 
charged thereon,  bis  jurisdiction  in  the  mat- 
ter terminated.  He  could  do  nothing  fur- 
ther in  tbe  matter  except  make  a  transcript 
of  the  proceedings  had  before  him,  and  certi- 
fying the  case  to  tbe  district  court  In  tbe 
case  of  State  v.  Wininger.  81  Ind.  51,  the  su- 
preme court  held:  "That  in  a  complaint  up- 
on a  forfeited  recognizance  it  must  state 
facts  showing  that  the  officer  by  whom  the 
bail  was  accepted  had  authority  to  take  it. 
A  recognizance  must  be  valid  at  the  time 
that  It  is  entered  into,  and  the  officer  tak- 
ing the  same  must  have  authority  to  take 
the  same,  or  it  is  void,  and  no  action  can  be 
maintained  thereon."  The  attempt  of  the 
justice  to  strike  out  the  name  of  Harris  and 
Insert  the  name  of  Cox  in  lieu  thereof  de- 
stroyed the  validity  of  the  recognizance,  and 
it  was  beyond  the  jurisdiction  of  the  justice. 
In  the  case  of  Waugh  v.  People,  17  111.  562, 
—an  action  on  forfeited  recognizance,— where 
the  court  had  ordered  the  defendant  in  a 
criminal  prosecution  to  be  held  In  bail  for 
his  appearance  in  the  sum  of  ?100,  the  sher- 
iff, In  taking  the  recognizance  for  his  appear- 
ance, required  him  to  give  bail  in  the  sum 
of  f200.  The  court,  in  commenting  on  the 
validity  of  this  bond,  says:  "It  is  not  and 
cannot  be  denied  that  the  plea  showed  the 
recognizance  w^as  void  as  to  a  part,  and,  If 
so  as  to  a  part,  then  it  was  void  as  to  the 
whole."  ^  In  the  case  of  Roberts  v.  State,  34 
Kan.  151,  8  Pac.  246,  an  action  on  the  for- 
feited recognizance  executed  to  discharge  C. 
F.  Roberts  from  custody,  who  was  charged 
with  having  committed  robbery,- the  order 
of  the  court  admitting  him  to  ball  fixed  the 
amount  of  his  bond  at  $1,200,  but  the  sheriff. 
In  taking  the  recognizance,  took  it  In  the  sum 
of  $1,250.  Horton,  C.  J.,  in  delivering  the 
opinion  of  the  court,  says:  "The  recogni- 
zance is  not  defective  on  account  of  form, 
omission  of  recital,  condition  of  undertaking, 
or  for  the  neglect  of  any  clerk  or  magistrate, 
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or  for  any  other  Irregularities.  It  is  more 
than  defective  or  irregular;  It  is  utterly  void. 
The  recognizance  is  a  substantial  departure 
from  the  bond  required  by  the  district  court. 
Bond  to  secure  the  appearance  of  a  person 
chargd  with  crime  must  be  talien  and  exe- 
cuted in  pursuance  of  the  order  of  the  prop- 
er court  or  officer."  In  the  same  case  the 
chief  Justice,  in  further  commenting  on  the 
recognizance,  says:  "A  recognizance  talten 
by  a  court  witliout  jurisdiction,  or  by  an 
officer  without  authority,  is  void.  The  sher- 
iff was  boAnd  to  pursue  his  authority  strict- 
ly, and  when  he  departed  from  it,  and  re- 
quired bail  in  excess  of  the  order  of  the  dis- 
trict court,  he  acted  without  authority,  and 
the  recognizance  was  as  void  as  if  he  had 
no  authority  whatever  to  require  bail."  The 
conclusions  of  law  holding  the  recognizance 
valid  as  to  Cox  was  erroneous.  There  being 
no  objections  made  to  the  findings  of  fact 
made  by  the  court,  each  party  being  satisfied 
with  them,  the  judgment  of  the  court  should 
have  been  for  the  defendant  below.  The 
judgment  of  the  district  court  is  reversed, 
and  the  case  remanded,  with  direction  to 
render  judgment  for  the  defendant  below. 
All  the  judges  concurring. 

(23  Nev.  346) 

STATE  T.  BUSTER.     (Ko.  1,475.) 

(Supreme  Court  of  Nevada.     Dec.  31,  1896.) 

Criuinal  Law— EvinESCE— Confessions— Compe- 
tency —  Erkoxeoi's  AnMissioN  — 
Hakmless  Erkok. 

1.  The  fact  that  portions  of  a  voluntary  con- 
fession made  by  an  accused  out  of  court  were 
not  understood  by  the  person  to  whom  they 
were  made,  because  made  in  a  language  with 
which  he  was  unacquainted,  render  the  entire 
confession  inadmissible. 

2.  Error  in  admitting  the  evidence  of  one  wit- 
ness of  a  confession  by  an  accused  is  harmless 
where  the  same  confession  is  proved  by  other 
witnesses. 

Appeal  from  district  court,  Humboldt  coun- 
ty;  A.  E.  Cheney,  Judge. 

John  Buster  was  convicted  of  murder,  and 
appeals.    Affirmed. 

S.  J.  Bonni  field,  for  appellant.  L.  A.  Buck- 
ner,  Dist.  Atty.,  and  Robt  M.  Beatty,  Atty. 
Gen.,  for  the  State. 

BELKNAP,  J.  Appellant  was  convicted 
of  the  crime  of  murder  in  the  first  degree  in 
killing  Frank  Messa.  The  only  exception 
urged  in  this  court  is  upon  a  motion  to  strike 
out  the  testimony  of  Eugene  Cozzens,  a 
witness  Introduced  by  the  prosecution  to 
prove  a  ccmfcssion  made  by  the  defendant 
upon  the  ground  that  a  portion  of  it  was  hear- 
say. The  defendant  is  an  Indian.  The  con- 
fession was  spoken  in  the  jargon  formed  by 
the  mixture  of  the  language  of  his  tribe  with 
English  words.  Cozzens  did  not  understand 
that  portion  of  it  which  was  spoken  in  the 
native  language  of  the  Indian,  and  an  inter- 
preter translated  it.  The  court  allowed  the 
motion  to  strike  out  all  of  Cozzens'  testimony 


that  he  understood  by  the  aid  of  the  inter- 
preter, but  all  the  testimony  that  Cozzens 
understood  without  the  aid  of  the  interpreter 
was  allowed  to  stand.  "Some  of  the  reasons 
given  why  extrajudicial  confessions  should 
be  received  with  great  caution  are  that  there 
is  danger  of  mistake  from  the  misapprehen- 
sion of  the  witness,  the  misuse  of  words, 
the  failure  of  the  party  to  express  his  own 
meaning,  the  infirmity  of  memory."  People 
V.  Gelabert,  35)  Cal.  663.  "In  the  proof  of 
confessions,  as  in  the  case  of  admissions  in 
civil  cases,  the  whole  of  what  the  prisoner 
said  on  the  subject  at  the  time  of  making  the 
confession  should  be  taken  together.  This 
rule  Is  the  dictate  of  reason,  as  well  as  of 
humanity.  The  prisoner  is  supposed  to  have 
stated  a  proposition  respecting  his  own  con- 
nection with  the  crime,  but  It  is  not  reason- 
able to  assume  that  the  entire  proposition, 
with  all  its  limitations,  was  contained  in  one 
sentence,  or  in  any  particular  number  of  sen- 
tences, excluding  all  other  parts  of  the  con- 
versation. As  m  other  cases  the  meaning 
and  intent  of  the  parties  are  collected  from 
the  whole  writing  taken  together,  and  all  the 
instruments,  executed  at  one  time  by  the 
parties,  and  relating  to  the  same  matter,  are 
equally  resorted  to  for  that  purpose,  so  here, 
if  one  part  of  the  conversation  is  relied  on, 
as  a  confession  of  the  crime,  the  prisoner  has 
a  right  to  lay  before  the  court  the  whole  of 
what  was  sold  In  that  conversation;  not  be- 
ing confined  to  so  much  only  as  is  explana- 
tory of  the  part  already  proved  against  hlno, 
but  being  permitted  to  give  evidence  of  all 
that  was  said  upon  that  occasion  relative  to 
the  subject-matter  in  issue."  1  Greenl.  E!t. 
§  218.  The  court  should  have  granted  appel- 
lant's motion,  and  have  stricken  out  all  of 
the  testimony  of  the  witness  concerning  the 
confession.  But  the  failure  to  make  the  prop- 
er order  will  not  result  in  reversing  the  judg- 
ment, as  the  same  confession  was  conclusive- 
ly established  by  several  other  witnesses, 
who  were  familiar  with  the  Indian  language, 
and  whose  testimony  was  not  attempted  to 
be  contradicted.  Therefore  the  error  was 
harmless.  State  v.  Murphy,  9  Nev.  394;  Per- 
rin  V.  State  (Wis.)  50  N.  W.  510;  Torrls  v. 
People  (Colo.  Sup.)  36  Pac.  153;  Mayor,  etc. 
of  New  York  v.  National  Broadway  Bank  of 
City  of  New  York  (N.  Y.  App.)  27  N.  E.  555; 
Brown  v.  Klock  (Sup.)  5  N.  Y.  Supp.  345; 
Crlm.  Prac.  Act,  §  487.    Judgment  affirmed. 

BIGELOW,  C.  J.,  and  BONNIFIELD,  J, 
concur. 


(23  Nev.  M» 
SHIELDS  V.  ORR  EXTENSION  DITCH 

CO.     (No.  1,478.) 
(Supreme  Court  of  Nevada.     Jan.  2,  1897.) 

Irrigation— Seepage— LiABiUTT  for  DAifAOES— 

Injunction— CoNTRiBuroiiY  Neouoence — 

Amendment — Instructions— Record. 

1.  Instructions  as  to  the  law  under  a  certain 

state  of  facts  are  properly  denied  (vhere  the  nn- 
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contradicted  evidence  shows  such  facts  do  not 
exist. 

2.  The  doctrine  of  contributory  negligence 
does  not  apply  in  case  of  injury  to  laud  from 
the  escape  of  water  from  a  ditch,  the  owner  of 
the  ditch  Icuowing  of  the  defects  therein,  and 
being  able  to  prevent  the  injury. 

3.  The  owner  of  a  ditch  is  liable  for  damage 
caused  by  seepage  of  water  from  it. 

4.  Amenduieut  of  the  ad  damnum  clause  by 
increasing  the  amount  claimed  may  be  allow- 
ed during  the  trial. 

5.  Sustaining  objections  to  questions  cannot 
be  held  error  where  the  record  does  not  show 
what  the  proposed  testimony  would  have  been. 

6.  Where,  in  an  action  against  the  owner  of 
a  ditch  for  escape  of  water  therefrom  onto  the 
plaintiff's  land,  defendant  claims  a  prescriptive 
right,  which  would  in  time  ripen  into  an  adverse 
right,  plaintiff  prevailing  is  entitled  to  an  in- 
junc,tion. 

Appeal  from  district  court,  Washoe  county; 
A.  E.  Cheney,  Judge. 

Action  by  M.  Shields  lagalnst  the  Orr  Ex- 
tension Ditch  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Afllrmed. 

Torreyson  &  Summerfleld  and  Thos.  E. 
Haydon,  for  appellant  Curler  &  Curler,  for 
respondent. 

i*ELKXAP,  J.  Respondent  brought  this  ac- 
tion to  recover  damages  to  his  land  and  crops 
by  water  escaping  from  appellant's  ditcli,  and 
for  an  injimction  restraining  a  repetition  of 
the  wrongs  complained  of.  A  trial  was  had 
before  a  jury,  which  resulted  In  a  verdict  for 
respondent,  assessing  his  damages  in  the  sum 
of  $50.36,  and  for  costs.  Thereupon  the  court 
ordered  Judgment  to  be  entered  upon  the  ver- 
dict, and  granted  an  injunction,  restraining 
defendant  from  permitting  water  to  escape 
from  Its  ditch  upon  a  portion  of  the  described 
premises,  and  denying  it  as  to  another  por- 
tion used  b/  respondent  as  pasture  land.  It 
was  shown  at  the  trial  that  the  ditch  of  de- 
fendant was  upon  a  biUside  sloping  towards 
the  lands  where  the  damage  complained  of 
occurred.  The  ground  through  which  the 
ditch  ran  wa;?  rocky  and  porous,  and  water 
constantly  escaped,  with  the  knowledge  of 
the  defendant,  during  the  irrigating  season, 
when  the  ditch  was  full;  not  by  means  of 
overflow,  but  by  seepage  and  leakage  through 
its  banks.  These  facts  were  uncontroverted 
at  the  trial.  Several  of  the  instructions  asked 
for  by  defendant  were  refused  by  the  court 
upon  the  ground  that  they  were  not  applica- 
ble to  the  facts  of  the  case  as  presented  by 
the  testimony.  One  of  these  was,  in  effect, 
that  defendant  was  not  liable  for  a  mere  ac- 
cidental injury  when  no  negligence  was 
shown.  There  was  no  testimony  tending  to 
show  that  the  escape  of  water  was  the  result 
of  accident;  on  the  contrary,  the  uncontra- 
dicted testimony  showed  a  constant  escape  of 
water  during  the  irrigating  season,  with  de- 
fendant's knowledge.  Another  of  the  refused 
iostructions  was,  in  effect,  that  defendant 
claimed  a  prescriptive  right  to  have  the  escap- 
ing water  flow  upon  plaintiff's  land;  but.  In 
fact,  there  was  no  testimony  tending  to  show 
Buch  claim.     On  the  contrary,  the  testimony 


introduced  by  defendant  itself  was  inconsist- 
ent with  the  instruction.  Again,  two  pro- 
posed instructions,  numbered  1  and  2,  re- 
spectively, in  the  transcript,  were  refused  by 
the  court.  Each  of  them  is  drawn  upon  the 
theory  that  defendant  might  recover  if  it  has 
not  been  guilty  of  negligence.  But,  as  the 
uncontradicted  testimony  showed  negligence 
of  defendant  in  permitting  water  to  escape 
from  Its  ditch,  the  Issue  of  negligence  was 
eliminated  from  the  case.  They  were,  there- 
fore, Inapplicable  and  misleading.  An  in- 
struction also  was  asked  to  the  effect  that  the 
plaintiff  himself  should  have  exercised  ordi- 
nary care  to  have  avoided  the  consequences 
of  defendant's  acts,  and,  falling  to  do  so,  the 
parties  were  in  mutual  fault.  The  doctrhie  of 
contributory  negligence  is  not  applicable  to 
cases  of  this  nature,  where  the  defendant  had 
knowledge  of  the  defects  of  its  ditch,  and 
could  have  prevented  the  injury.  Under  these 
circumstances,  no  duty  rested  upon  plaintiff 
to  have  avoided  the  consequences  of  defend- 
ant's acts.  In  a  case  from  Idaho,  the  su- 
preme court  of  that  state  said:  "A  person 
owning  a  ditch,  from  which  water  escapes 
upon  the  premises  of  an  adjoining  landown- 
er, cannot  escape  liability  on  the  ground  that 
such  landowner  might,  at  a  small  expense, 
have  prevented  any  damage  by  digging  a 
ditch  on  his  own  land  that  would  have  car- 
ried off  the  waste  water."  McCarty  v.  Ca- 
nal Co.,  10  Pac.  623,  and  cases  there  cited; 
Black,  Pom.  Water  Rights,  |  197.  The  court 
was  asked  to  Instruct  the  Jury  that.  If  the 
Injury  was  caused  solely  by  seepage,  filter- 
ing, or  percolation,  defendant  was  not  liable. 
All  of  the  testimony  showed  that  the  seepage 
of  water  from  defendant's-  ditch  was  the 
cause  of  the  damage.  In  such  case  defend- 
ant's liability  is  well  settled.  In  Richardson 
V.  Kler,  34  Cal.  63,  the  court  said:  "He  [tlie 
ditch  owner]  is  bound  to  keep  It  [the  ditch] 
In  good  repair,  so  that  the  water  will  not 
overflow  or  break  through  Its  banks,  or  de- 
stroy or  damage  the  lands  of  other  parties; 
and  If,  through  any  fault  or  neglect  of  Ms  in 
not'properly  managing  and  keeping  it  In  re- 
pair, the  water  does  overflow  or  break  through 
the  banks  of  the  ditch,  and  injure  the  lands 
of  others,  either  by  washing  away  the  soil 
or  covering  the  soil  with  sand,  the  law  holds 
him  responsible."  See,  also,  Parker  v.  Lar- 
sen,  86  Cal.  236,  24  Pac.  989;  Pixley  v.  Clark, 
35  N.  Y.  520;   Angell,  Watercourses,  f  330. 

At  the  trial  the  court  allowed  plaintiff  to 
amend  the  ad  damnum  claim.  Plaintiff  orig- 
inally claimed  $1,000  damages.  By  the 
amendment  $1,400  was  claimed.  This  was  a 
matter  within  the  discretion  of  the  trial  Judge. 
If  the  amendment  operated  as  a  surprise  to 
defendant,  that  fact  could  have  been  stated, 
and  a  continuance  asked  for.  The  verdict, 
however,  being  for  only  $50  when  $1,400  was 
claimed  by  the  complaint,  no  prejudice  could 
have  resulted  to  defendant  by  the  ruling. 
Miaghan  v.  Insurance  Co.,  24  Hun,  58;  John- 
son V.  Brown,  57  Barb.  118;   Vibbard  y.  Rod- 
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erlck,  51  Barb.  616;  Currie  v.  Railroad  Co., 
61  Miss.  725. 

An  objection  was  made  to  a  ruling  of  the 
court  In  excluding  one  or  two  questions  pro- 
pounded to  the  witness  Bryant  by  the  defend- 
ant. There  is  nothing  in  the  record  to  indi- 
cate what  the  proposed  testimony  would  be. 
It  was  incumbent  upon  appelant  to  have 
shown  the  substance  of  his  testimony,  so  that 
Its  materiality  could  be  determined  by  this 
court  As  the  record  now  is,  we  cannot  de- 
termine whether  the  court  erred  or  not  Mar- 
shall v.  Hancock,  80  Cal.  82,  22  Pac.  61; 
Dainese  v.  Allen,  36  N.  Y.  Super.  Ct  98;  Ber- 
ry V.  May  hew,  1  Daly,  54;  Insurance  Co.  v. 
Boulden  (Ala.)  11  South.  773. 

Error  is  also  claimed  to  have  been  commit- 
ted by  granting  an  injunction.  It  is  said  that 
the  damages  sustained  by  the  plaintiff  were 
trivial,  and  the  inconvenience  to  the  defend- 
ant disproportionate  to  the  loss  sustained,  in 
Its  answer,  defendant  claimed  a  prescriptive 
right,  which  would  in  time  ripen  into  an  ad- 
verse right  In  such  cases  the  party  pre- 
vailing is  entitled  to  have  an  injunction  for 
the  vindication  of  his  right,  and  its  preserva- 
tion. Brown  v.  Ashley,  16  Nev.  316,  and 
cases  cited.    Judgment  aifirmed. 

BONNIFIELD,  J.,  concurs.  BIGELOW,  C. 
J.,  concurs  in  the  Judgment. 

(30  Or.  108) 

STATE  V.  MARTIN. 
(Supreme  Court  of  Oregon.  Dec:  21,  1896.) 
Criminal  Law— Appeal— Abatement  bt  Death. 
An  appeal  from  a  conviction  cannot,  on  ac- 
cused's denth,  be  prosecuted  by  the  personal 
reijresentative  of  the  accused,  though  there  is 
a  judgment  for  costs,  enforceable  against  the 
accused's  estate. 

Appeal  from  circuit  court,  Wasco  county; 
W.  li.  Bradshaw,  Judge. 

E.  Martin  was  convicted  of  a  crime,  and 
appealed.  On  his  death,  the  state  moved  to 
abate  the  appeai.    Granted. 

A.  S.  Bennett,  for  appellant  A.  A.  Jayne, 
Dist  Atty.,  and  C.  M.  Idlemau,  Atty.  Gen., 
for  the  State. 

BEAN,  J.  The  defendant  was  convicted 
and  sentenced  to  the  penitentiary  for  the 
crime  of  forgery.  From  this  judgment  he 
appealed,  but  died  before  the  cause  could  be 
heard  in  this  court.  His  death  having  been 
suggested,  the  attorney  general  moves  for  an 
order  abating  the  appeal.  This  motion  must 
be  allowed.  There  is  no  right  of  appeal  in 
any  case,  unless  given  either  by  statute  or 
some  rule  of  common  law;  and  we  are  advis- 
ed of  no  common-law  rule  or  statutory  enact- 
ment authorizing  the  prosecution  of  an  ap- 
peal In  a  criminal  case  in  this  state  by  the 
personal  representatives  of  a  deceased  de- 
fendant. At  common  law,  such  an  appeal 
could  be  brought  by  the  heirs  or  executors 
to  reverse  an  attainder  of  treason  or  felony 
(Bish.  Cr.  Proc.  §  1303);   but  this  was  upon 


the  principle  that  the  effect  of  such  attainder 
was  to  work  the  forfeiture  of  the  estate,  and 
thereby  take  from  the  heirs  or  executors,  and 
give  to  the.  government,  property  belonging 
to  them  as  representatives  of  the  deceased 
person,  and  for  this  reason  it  was  held  that 
they  had  such  an  interest  in  the  forfeited 
estate  and  Judgment  as  entitled  them  to  pros- 
ecute the  appeal  iq  their  own  right.  In  no 
other  instance,  it  Is  believed,  can  there  be 
found  affirmative  authority  in  the  common 
law  for  the  prosecution  of  an  appeal  In.  a 
criminal  action  by  the  representatives  of  a 
deceased  defendant;  and,  since  our  constitn- 
tlon  provides  that  "no  conviction  shall  work 
corruption  of  blood  or  forfeiture  of  estate" 
(section  25,  art.  1),  It  is  dear  the  right  to 
prosecute  this  appeal  cannot  be  8upp<«ted 
under  the  common  law,  and,  as  there  is  no 
statute  authorizing  such  a  procedure,  it  Is 
manifest  that  the  cause  cannot  now  be  heard. 
Indeed,  to  take  any  further  proceeding  in  this 
case  would  be  a  vain  and  useless  thing.  If 
the  appeal  Is  to  be  heard,  we  must  either  af- 
firm the  Judgment  and  order  Its  execution,  or 
reverse  it  and  order  a  new  trial.  But  In  nei- 
ther case  could  the  judgment  be  carried  into 
effect,  because  there  is  no  person  in  existence 
upon  whom  it  could  operate.  If  af^rmed.  It 
could  not  be  enforced  against  the  personal 
representatives  of  the  deceased  by  confine- 
ment during  the  term  of  the  sentence;  and, 
if  reversed,  there  is  no  person  to  try.  In  a 
civil  action,  the  Judgment  may  be  enforced 
by  or  against  the  personal  representatives  of 
the  parties,  and  hence,  under  the  statute 
(Hill's  Ann.  Laws,  {  38),  the  action  does  not 
abate  by  the  death  of  a  party  If  the  cause  of 
action  survive  or  continue.  But,  in  a  crim- 
inal action,  the  sole  purpose  of  the  proceeding 
being  to  punish  the  defendant  in  person,  the 
action  must  necessarily  abate  upon  his  death. 
It  Is  argued,  however,  that  there  Is  a  Jads- 
ment  in  this  case  for  costs  which  can  be  en- 
forced against  the  defendant's  estate,  and  for 
that  reason  his  personal  representatives  have 
a  right  to  prosecute  this  appeal.  But  costs 
are  only  incidental  to  the  real  question  In  Is- 
sue, and  are  recovered  or  not  according  to  the 
determination  of  such  question.  In  criminal 
'  proceedings,  they  result  solely  as  a  legal  con- 
sequence from  the  judgment  of  conviction, 
and,  unless  the  Judgment  itself  can  be  re- 
viewed on  appeal,  after  the  death  of  the  de- 
fendant, it  Is  manifest  that  a  mere  Incident 
thereto  cannot  be  so  reviewed.  The  ques- 
tions Involved  In  this  case  were  directly  pre- 
sented In  O'SullIv.an  v.  People,  144  111.  604,  32 
N.  E.  192,  and  Harrington  v.  State,  63  Ga. 
552.  In  each  of  these  cases  the  defendant 
died  after  the  cause  bad  been  submitted  to 
the  appellate  court  for  decision,  and  the  right 
to  continue  them  in  the  name  of  a  personal 
representative  of  the  deceased  was  denied; 
the  courts  refusing  to  proceed  any  further  In 
the  matter  or  pronounce  any  decision  in  the 
cases.  It  follows  that  this  appeal  must  abate, 
and  it  is  so  ordered. 
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(30  Or.  238) 

SAYRE  T.  MOHNEY  et  al. 

(Supreme  Court  of  Oregon.  Dec.  21,  1896.) 
Promissoky  Notes  —  Failure  op  Considekatios 
—  Dehurkeh. 
In  an  action  on  a  note  given  in  payment  for 
real  estate,  a  demurrer  will  not  lie  to  the  an- 
Bwer  which  alleges  that  the  defendants  tender- 
ed the  amount  due  on  the  note,  and  demanded  a 
conveyance  of  the  premises  in  accordance  with 
plaintiff's  bond  therefor,  but  that  plaintiff  could 
not  give  title  to  the  land,  and  that,  in  conse- 
quence thereof,  defendants  abandoned  the  prop- 
erty, and  rescinded  the  contract;  since  the  an- 
swer states  a  defense. 

Appeal  from  circuit  court,  Marion  county; 
George  H.  Buraett,  Judge. 

Action  by  Ruth  E.  Sayre,  executrix,  against 
W.  D.  Mohney  and  others,  on  a  promissory 
note.  From  a  Judgment  on  a  verdict  in  fa- 
vor of  plaintiff  after  defendants'  refusal  to 
plead  on  the  sustaining  of  a  demurrer  to  the 
answer,  defendants  appeal.    Reversed. 

This  is  an  action  by  Ruth  E.  Sayre  against 
W.  D.  Mohney,  P.  J.  Strayer,  M.  W.  Smith, 
and  J.  A,  Rinehai'dt  to  recover  the  balance 
due  on  a  promissory  note  for  $1,7*^4.25,  exe- 
cuted September  IC,  1892,  by  the  defendants 
and  one  L.  M.  Hensel  to  the  plaintiff,  and 
payable  on  or  before  two  years  from  that 
date,  with  interest  thereon  at  the  rate  of  10 
per  cent,  per  annum,  payable  annually.  The 
summons  being  served  upon  Mohney  and 
Smith  only,  they  alone  appeared  in  the  action, 
and,  after  denying  the  material  allegations  of 
the  complaint,  which  are  in  the  usual  form, 
alleged :  That  said  note  was  executed  as  evi- 
dence of  the  purchase  price  of  a  tract  of  land 
and  right  of  way  to  and  from  the  same  in 
Marion  county,  which  the  plaintiff,  by  her 
bond,  agreed  to  sell  and  convey  by  warranty 
deed  to  the  maiers  of  said  note,  as  partners, 
upon  the  payment  thereof.  That  soon  after 
Its  execution  they  paid  her  thereon  $801.65, 
whereupon  she  permitted  them,  as  partners, 
to  enter  into  possession  of  said  premises, 
which  they  occupied  and  improved,  and  on 
September  16,  1893,  paid  her  the  Interest 
then  due,  amounting  to  $91.96.  That  Hen- 
sel, Strayer,  and  RInehardt  having  assigned 
their  respective  interests  in  said  property  to 
them  prior  to  the  maturity  of  the  note,  of 
•which  fact  plaintiff  had  due  notice,  they,  on 
S«'ptember  18, 1894,  tendered  plaintiff  ?1,011.- 
60,  the  balance  due  on  said  note,  and  de- 
manded of  her  a  conveyance  of  the  premises 
and  riglit  of  way  according  to  the  terms  and 
conditions  of  the  contract,  and  she  thereupon 
tendered  a  pretended  deed  therefor;  but  at 
that  time,  and  at  the  maturity  of  the  note, 
the  promises  were  subject  to  a  mortgage  to 
secure  the  sum  of  $2,700  and  a  delinquent  tax 
of  $19.04  for  1893;  and  that  a  part  of  said 
premises  was  in  the  possession  of  one  Whe- 
lon,  whom  they  allege,  on  information  and 
belief,  was  the  owner  thereof.  That  in  con- 
sequence of  these  liens  upon  and  failure  of 
title  to  the  premises  they,  on  September  25th 
of  that  year,  offered  to  return  and  cancel  said 


contract  and  bond  for  a  deed,  and  then  aban- 
doned the  property,  and  surrendered  the  pos- 
session tliereof  to  the  plaintiff,  and,  after  giv- 
ing her  due  notice,  rescinded  the  contract 
That  they  bad  ever  been  ready  and  willing 
to  perform  their  part  of  the  agreement,  but 
the  plaintiff  had  f^led,  neglected,  and  refus- 
ed to  perform  her  part  thereof,  In  conse- 
quence of  which  they  bad  been  damaged  in 
the  amount  paid  on  the  note,  and  also  in  the 
sum  of  $375  on  account  of  improvements 
made  upon  the  premises  for  which  they  pray- 
ed Judgment.  A  copy  of  the  bond  having 
been  made  a  part  of  the  answer,  from  which 
it  appeared  that  plaintiff  agreed  to  convey 
the  premises  and  right  of  way  to  the  defend- 
ants as  tenants  in  common,  the  court,  upon 
motion,  strucli  out  the  allegations  of  posseti- 
sion  and  agreement  to  purchase  as  partners, 
and  sustained  a  general  demurrer  to  the  al- 
legations of  new  matter  contained  in  the  an- 
swer. The  defendants  refusing  to  plead  fur- 
ther, a  trial  was  had,  resulting  in  a  verdict 
and  Judgment  against  them  for  the  amount 
demanded,  from  which  they  appeal. 

H.  J.  Bigger  and  G.  G.  Bingham,  for  appel- 
liints.  Wm.  M.  Kaiser  and  John  A.  Carson, 
for  respondent. 

MOORE,  C.  J.  (after  stating  the  facts).  It 
is  contended  by  counsel  for  the  defendants 
that  the  contract  entered  into  by  the  parties 
was  executory  merely,  and  the  agreement  to 
pay  the  purchase  price  evidenced  by  the  note 
depended  upon  the  execution  of  a  good  and 
sufficient  warranty  deed  conveying  a  fee-sim- 
ple and  unincumbered  title  to  the  premises; 
and  that,  these  stipulalions  being  mutual,  the 
failure  of  consideration  and  rescission  of  the 
contract  were  rightfully  pleaded  as  a  defense 
to  an  action  on  the  note,  and  hence  the  court 
erred  in  sustaining  the  demurrer;  while  coun- 
sel for  the  plaintiff  maintain  that,  the  bond 
for  a  deed  having  conveyed  an  equitable  es- 
tate in  the  premises  to  five  persons,  neither 
of  the  obligees  could  assign  his  interest,  ex- 
cept by  deed  duly  executed;  that,  there  be- 
ing no  allegation  of  such  a  conveyance  hav- 
ing been  made,  Mohney  and  Smith  were  pow- 
erless to  rescind  the  contract;  that  the  sur- 
render of  the  premises  did  not  reinvest  the 
plaintiff  with  the  title;  and  that,  the  defend- 
ants having  alleged  that  plaintiff  tendered  a 
deed,  the  answer  should  have  stated  that 
they  at  that  time  made  known  to  her  their 
objections  to  the  title,  but  failed  to  do  so, 
and  for  these  reasons  the  demurrer  was  prop- 
erly sustained.  When  there  is  a  total  failure 
of  the  consideration  of  the  note  upon  which 
the  action  is  instituted,  the  defendant  may 
rescind  the  contract,  as  a  matter  of  right.  1 
Daniel,  Neg.  Inst.  203.  But  it  has  been  held 
that  failure  of  title  to  real  estate  purchased 
by  the  defendant  will  not  be  a  sufficient  de- 
fense to  an  action  on  notes  given  for  the  pur- 
chase money  when  he  retains  the  deed,  re- 
mains in  the  possession,  and  has  been  sub- 
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Jected  to  no  Inconvenience  or  expense  on  ac- 
count of  the  alleged  defective  title.  Grubbs 
V.  Bartier,  102  Ind.  131,  1  N.  E.  036.  The  rea- 
son for  this  rule  is  that  the  purchaser,  by  ac- 
cepting an  estate  and  retaining  possession 
thereof,  Is  estopped  from  denying  the  title 
under  which  he  holds.  If  he  would  rescind 
the  contract  of  purchase  on  account  of  a  de- 
fect In  the  title,  or  for  any  other  breach  of 
the  agreement,,  he  must  restore  the  possession 
and  estate  to  the  vendor.  Marsh  v.  Thomp- 
son, 102  Ind.  272,  1  N.  E.  630;  Jackson  v. 
McGinness,  14  Pa.  St.  331;  Alclndoe  v.  Mor- 
inan,  26  Wis.  £588;  Diggle  v.  Boulden,  48  Wis. 
477,  4  n:  W.  678;  Hill  v.  Winn,  60  Ga.  337. 
The  answer  having  Interposed  a  defense  to 
an  action  at  law  on  the  note,  the  nature  of 
the  estate  created  by  the  agreement  to  con- 
vey real  property  must  be  determined  by  the 
rules  of  law,  and  not  by  the  maxims  of  equi- 
ty. In  Burkhart  v.  Howard,  14  Or.  39,  12 
Pac.  79,  It  was  held.  In  a  suit  In  equity,  that 
a  bond  for  a  deed  transferred  to  the  obligee 
the  equitable  estate  In  the  premises  while  the 
obligor  hold  the  legal  title  as  security  for  the 
payment  of  the  purchase  money.  This  con- 
clusion Is  reached  by  Invoking  the  maxim 
that  equity  treats  that  as  done  which  was  In- 
tended, and  considers  the  vendor  as  a  trustee 
for  the  purchaser  of  the  estate  agreed  to  be 
sold,  and  the  purchaser  as  a  trustee  of  the 
purchase  money  for.  the  vendor.  1  Sugd. 
Vend.  175.  "In  law,"  says  Mr.  Poraeroy,  In 
his  work  on  Specific  Performance  of  Con- 
tracts (section  314),  "a  contmet  for  the  sale 
of  land  is  wholly.  In  every  particular,  execu- 
tory, and  pro<luces  no  effect  upon  the  re- 
spective estates  and  titles  of  the  parties.  The 
vendor  remains  to  all  intents  the  owner  of 
the  land.  He  can  convey  It  free  from  nuy 
legal  claim  or  Incumbrance.  He  can  devise 
It.  On  his  death,  intestate,  it  descends  to  his 
heirs.  The  contract  In  no  manner  interferes 
with  his  legal  right  to  and  estate  in  the  land; 
and  he  Is  simply  subjected  to  the  legal  duty 
of  performing  the  contract,  or  paying  such 
damages  as  a  juiy  should  award.  On  the 
other  band,  the  vendee  acquires  no  Interest 
whatever  in  the  land.  Ills  right  is  a  mere 
thing  In  action,  and  his  duty  is  a  debt— an 
obligation— to  pay  the  price;  and  on  his  death 
both  this  right  and  this  duty  pass  to  his  per- 
sonal representatives,  and  not  to  his  heirs. 
In  short,  he  obtains  at  law  no  real  property 
or  interest  in  real  property.  The  relations 
between  the  two  parties  are  wholly  personal. 
No  change  Is  made  imtil,  by  the  execution 
and  delivery  of  a  deed  of  conveyance,  the  es- 
tate In  the  land  passes  to  the  vendee."  A 
bond  for  title  is  not  distinguishable  In  its  or- 
dinary operation  and  effect  from  a  simple 
agreement  for  the  same  purimse.  1  Warv. 
Vend.  146.  "Formerly,"  says  this  author,  at  j 
page  397  of  the  text-book  cited,  "every  estate 
was  legal.  In  the  proper  acceptation  of  that 
term;  and  In  the  contemplation  of  law  there 
Is  and  can  be  but  one  estate,  which  may  prop- 
erly be  denominated  the  'legal  estate.'    But 


the  Introduction  of  what  were  known  as 
'uses,'  and  the  subsequent  origination  of 
trusts,  where  one  party  held  the  title,  but  up- 
on some  trust  or  confidence  for  another,  early 
led  the  court  of  chancery  to  take  cognizance 
of  the  rights  of  the  beneficiary;  and  thus 
there  grew  up  a  double  ownership  of  lands 
thus  situated,  the  Interests  which  were  cog- 
nizable as  such  only  in  a  court  of  equity  tak- 
ing the  name  of  'equitable'  to  distinguish 
them  from  'legal'  estates."  Tested  by  this 
rule,  the  defendants,  not  having  acquired,  at 
law,  any  estate  in  the  premises,  were  under 
no  obligation  to  plead.  In  an  action  for  the 
purchase  money,  or  prove,  a  tender  of  the 
deed  conveying  to  plaintiff  any  possible  right 
they  might  have  in  the  premises  as  a  condi- 
tion precedent  to  the  rescission  of  the  con- 
tract; and,  this  being  so,  the  obligees  in  the 
bond  could  assign  their  respective  rights  at 
law  without  the  execution  of  a  conveyance. 
The  defendants  allege  that  they  surrendered 
the  possession  of  the  premises  to  the  plaintiff, 
and.  If  this  be  true,  It  must  be  conceded  that 
they  showed  a  right,  upon  a  failure  of  the 
title  and  breach  of  the  conditions  of  the  bond, 
to  rescind  the  contract,  for,  as  was  said  by 
Mr.  Justice  Thompson  in  Bank  v.  Hagner,  1 
Pet.  455,  "the  possession  was  taken,  doubt- 
less, under  a  belief  that  the  contract  would 
be  performed  by  the  plaintiff,  and  a  full  title 
conveyed  to  him;  but.  If  the  contract  was 
unexecuted,  the  defendant  had  a  right  to  dls- 
afiirm  It,  and  restore  the  possession,  and 
could  have  sustained  an  action  to  recover 
back  the  purchase  money,  had  It  been  paid." 
The  defendants  further  allege  that  they  de- 
manded of  plaintiff  a  conveyance  of  the  prem- 
ises and  right  of  way  according  to  the  terms 
and  conditions  of  the  contract,  and  this 
would  imply  that  she  was  requested  to  name 
each  of  the  makers  of  the  note  as  grantees  in 
the  deed.  The  statute  declares:  "The  person 
to  whom  a  tender  is  made  shall  at  the  time 
specify  any  objection  he  may  have  to  the 
money.  Instrument,  or  other  property,  or  he 
must  be  deemed  to  have  waived  It;  and  If 
the  objection  be  to  the  amount  of  money,  the 
terms  of  the  Instrument,  or  the  amount  or 
kind  of  proi)erty,  he  must  specify  the  amount, 
terms,  or  kind  which  he  requires,  or  be  pre- 
cluded from  objecting  afterwards."  Hill's 
Ann.  I^aws  Or.  §  854.  It  must  be  presumed 
that  the  plaintiff  tendered  a  warranty  deed, 
since  she  was  required  by  the  contract  to  do 
so,  and,  having  complied  therewith,  no  ob- 
jections that  the  defendants  could  have  made 
to  the  terms  of  the  Instrument  would  have 
been  availing,  and  they  were  not  obliged  to 
allege  that  they  specified  the  reasons  of  their 
objections  to  the  title.  The  bond  for  a  deed 
not  having  provided  that  the  defendants 
should  have  the  possession  of  the  premises, 
the  right  of  possession  remained  with  the  le- 
gal title,  and  was,  therefore.  In  the  plaintiff, 
and,  as  the  note  was  executed  for  the  entire 
purchase  money  before  the  surrender  of  the 
possession  by  plaintiff.  It  Is  quite  evident  the 
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license  given  the  defendants  to  occupy  the 
laud  formed  no  part  of  the  consideration  of 
tlie  note. 

The  plaintiff  having  instituted  an  action  on 
the  note,  the  important  question  for  consldem- 
tloa  is  whether  the  defendants  could  plead  a 
failure  of  consideration  as  a  defense  to  the 
action,  or  whether  their  remedy  was  by  a 
cross  bill  In  equity.  It  must  be  admitted 
that  plaintiCTs  complahit  stated  a  good  cause 
of  action,  but,  had  she  relied  upon  the  con- 
tract, instead  of  the  note,  it  would  have  been 
necessary  for  her  to  allege  and  prove  that 
she  duly  performed,  or  offered  to  perform,  all 
the  terms  of  her  agreement,  or  that  she  was 
prevented  from  so  doing  by  the  defendants. 
Although  the  contract  may  be  under  seal,  yet 
the  purchaser,  if  he  has  a  right  to  rescind 
it,  may  bring  an  action  for  money  had  and 
received,  to  recover  both  the  purchase  money 
and  Interest.  1  Sugd.  Vend.  238.  So,  too,  a 
vendor  In  the  recovery  of  pecuniary  damages 
has  an  adequate  remedy  at  law,  yet  he  has 
a  choice  of  remedies,  and  may  resort  either 
to  a  court  of  law  or  a  court  of  equity.  Crary 
V.  Smith,  2  N.  Y.  CO;  Brown  v.  Ilafif,  5  Paige, 
240.  In  School  Dist.  v.  Rogers,  8  Iowa,  316, 
it  appeared  In  evidence  that  the  consideration 
of  the  note  which  was  the  subject  of  the  ac- 
tion was  a  house  and  lot  sold  by  the  plaintiff 
to  the  defendant,  a  deed  of  conveyance  of 
which  was  to  be  made  on  the  payment  of  the 
note;  and  the  court  was  asked  to  charge 
the  Jury  that,  "if  the  consideration  of  the  note 
was  real  estate  sold,  before  the  plaintiff  can 
recover  the  amount  thereof  he  must  show  that 
be  has  made  and  tendered,  or  offered  to  make 
and  tender,  to  defendant,  a  conveyance  of  the 
real  estate,"  which  Instruction  being  refused, 
a  Judgment  was  rendered  for  the  plaintiff,  in 
reversing  which  the  court  said:  "In  refusing 
to  give  the  instruction,  we  think  the  court 
erred.  Under  the  Issue  joined,  and  under  the 
evidence  before  the  court,  we  think  the  in- 
struction was  proper  to  be  given.  When  it  is 
made  to  appear  that  the  conveyance  was  to 
be  made  upon  the  payment  of  the  purchase 
money,  the  courts  regard  the  two  acts  as  so 
far  dependent  that  it  is  held  that  to  entitle 
the  plaintiff  to  recover  he  must  show  a  per- 
formance, or  offer  to  perform,  the  contract 
on  his  part,  unless  the  defendant  has  waived 
a  tender  of  the  deed."  In  Leonard  v.  Bates, 
1  Blackf.  171.  an  action  was  instituted  on  an 
obligation  to  purchase  a  tract  of  land  to 
which  the  defendant  pleaded  that  he  executed 
the  instrument  in  consideration  that  the  ven- 
dor would  make  to  him  a  good  and  sufiScIent 
deed  in  fee  simple,  and  that,  although  he  had 
fully  kept  his  part  of  the  agreement,  the 
pUiIntiff,  not  having  any  title  to  the  said 
land,  neither  did  nor  could  make  to  him  the 
said  deed,  but  had  wholly  failed  and  refused 
to  do  so,  wherefore  he  alleged  that  the  consid- 
eration of  the  obligation  had  altogether  failed. 
To  this  answer  a  demurrer  was  sustained, 
and,  a  Judgment  having  been  rendered  in  fa- 
vor of  the  plaintiff,  Blackford,  J.,  In  reversing 


it,  says:  "The  imdertaking  to  make  a  good 
and  sufficient  deed  in  fee  simple  is  nothing 
more  nor  less  than  to  execute  a  dear  and  per- 
fect title.  The  actual  doing  of  that  was  the 
consideration  of  the  defendant's  promise.  By 
this  plea  the  defendant  not  only  denies  the 
performance  by  the  plaintiff  of  the  precedent 
condition,  but  also  disputes  his  ability  to  per- 
form It.  Hence,  if  the  consideration  was  duly 
stated.  It  became  necessary  for  the  main- 
tenance of  the  suit  that  the  plaintiff,  in  his 
replication,  should  state  the  goodness  of  his 
title,  and  show  that  he  had  done  everything  In 
his  power  to  perform  his  part  of  the  conti-aet. 
Instead  of  such  a  reply,  the  plaintiff  demurs 
to  the  plea;  and  by  thus  admitting  that  he 
never  had  any  title  he  puts  an  end  at  once  to 
the  idea  of  his  being  able  to  make  any."  The 
contract  in  the  case  at  bar  was  wholly  execu- 
tory, and  the  payment  of  the  purtrhase  money 
and  tlie  tender  of  the  deed  were  to  occur 
simultaneously,  rendering  the  acts  to  be  per- 
formed mutual  and  conciurrent,  so  that  upon 
an  allegation  of  a  failure  of  the  consideration 
it  was  the  duty  of  tlie  plaintiff  to  meet  the 
Issue,  and  prove  a  i)erfoi'toanoe  upon  her  part 
of  all  the  terras  of  the  agreement.  Frlnk  v. 
Thomas,  20  Or.  205,  25  Pac.  717.  It  follows 
that  the  judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  overrule  the 
demurrer;   and  it  is  so  ordered. 


(30  Or.  145) 
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(Supreme  Court  of  Oregon.     Dec.  21,  1800.) 

Witnesses  —  Ciioss-Examination  to  Snow  Hos. 
TiUTr— HoMic:i>E   bt    Poisosixg— Ix- 

STKI.CTION8   AS  TO   DeGKEE. 

1.  A  witness  for  the  state  in  a  homicide  case, 
having  stated  on  cross-exnminntion  that  he  had 
a  very  decided  opinion,  and  had  expressed  It  to 
others,  incliuling  defendant's  counsel,  and  the 
jury  not  having  been  informed  what  the  opin- 
ion was,  it  was  error  to  refuse  to  allow  such 
counsel  to  ask  him,  "Do  yon  remember  at  any 
time  niakuig  an  expression  to  me  that  he  was 
as  guilty  as  hell?" 

2.  As  a  fonndation  for  showing  hostility  of  a 
witness  to  defendant,  E.,  it  is  enough  to  ask 
if,  in  referring  to  failure  of  the  jury  to  agree  on 
a  verdict  at  a  former  trial,  he  did  not,  at  a  cer- 
tain time  and  placp.ask  liis  friend,  a  man  about 
00  or  05  years  old,  with  a  gray  moustache, 
whose  name  was  unknown  to  counsel,  what  he 
thought  of  the  jnry  in  the  E.  case,  and,  on  his 
answering  that  he  understood  that  they  dis- 
agreed, soy  to  him  that  was  better  than  an  ac- 
qiiittnl. 

3.  Where  deceased  died  in  a  convulsion  soon 
after  defend;}nt  administered  what  he  claimed 
was  a  powder  of  corn  starch,  and  strychnine 
was  found  in  her  stomach,  and  experts  said  she 
died  of  strychnine  poison,  though  there  was  no 
evidence  that  strychnine  was  kept  by  defend- 
ant or  deceased,  from  which  it  might  be  infer- 
red that  he  administered  it  by  mistake,  yet, 
he  having  offered  proof  of  his  general  reputa- 
tion for  peace  and  good  order,  tending  to  raise 
a  doubt  as  to  the  intent  with  which  the  act  was 
done,  if  done  by  him,  it  was  proper  to  instruct 
on  manslaughter. 

Api)eal  from  circuit  court,  Multnomah  coun- 
ty; T.  A.  Stephens,  Judge. 
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W.  E.  Ellsworth  appeals  from  a  conviction  of 
manslaughter.    Reversed. 

J.  R.  Stoddard  and  J.  C.  Leasure,  for  appel- 
lant. C.  H.  Idleman,  Atty.  Gen.,  and  C.  F. 
Lord,  DIst.  Atty.,  for  the  State. 

MOORE,  C.  J.  The  defendant,  W.  E.  Ells- 
worth, having  been  Indicted  for  mwder  In  the 
first  degree  in  killing  his  wife,  Edith  Ellsworth, 
by  administering  strydmine  to  her,  was  con- 
victed of  manslaughter,  and  sentenced  to  im- 
prisonment In  the  penitentiary  for  a  term  of  15 
years,  and  to  pay  a  fine  of  $1,000.  From  this 
judgment  he  appeals,  assigning  as  error  the  ac- 
tion of  the  trial  court  In  rejecting  material  evi- 
dence and  instructing  the  jury  that  they  might 
find  him  guilty  of  manslaughter. 

1.  The  record  discloses  that  at  the  trial  one 
Frank  C.  Mlddleton,  a  newspaper  reporter,  be- 
ing called  as  a  witness  by,  and  having  given 
material  evidence  for,  the  state,  testified  on 
cross^xamlnation  that  he  had  talked  consider- 
ably about  the  case;^  that  he  had  a  very  de- 
cided opinion  about  it,  and  had  expressed  such 
opiuiott  to  others;  and,  referring  to  counsel  for 
the  defendant,  said,  "I  have  expressed  it  to 
you,  Mr.  Leasure,  and  also  to  Mr.  Sears."  Mr. 
Leasure,  for  the  purpose  of  showing  the  bias  of 
the  witness,  asked  him  the  following  questions: 
"Do  you  remember  at  any  time  making  an  ex- 
pression to  me  that  he  was  as  guilty  as  hell?" 
"Did  you  ever  state  to  Mr.  Alfred  Sears,  coun- 
sel in  this  case,  that  you  thought  the  defendant 
ought  to  be  hung?"  The  court,  referring  to 
the  first  question,  and  without  objection  from 
counsel  for  the  state,  said  to  the  witness,  "You 
need  not  answer  it,"  and  sustained  an  objection 
to  the  other  question.  The  defendant  "excepted 
to  this  remark  and  ruling,  and  now  contends 
that  he  was  thereby  denied  the  right  of  show- 
ing to  the  jury  the  prejudice  of  the  witness.  It 
will  be  observed,  from  an  examination  of  the 
testimony  of  the  witness,  that  as  to  the  merits 
of  the  case  he  had  a  decided  opinion,  which  he 
expressed  to  others;  but  the  Jury  were  not  In- 
formed as  to  whether  such  opinion  was  In  fa- 
vor of  or  opposed  to  the  accused,  and  hence 
were  left  in  doubt  as  to  the  degree  of  credibility 
to  be  accorded  to  his  evidence.  It  might  seem 
that  the  question  as  propounded  to  the  witness 
did  not  sufficiently  call  his  attention  to  the 
time,  place,  and  circumstances  when  it  is  as- 
sumed he  expressed  the  opinion  to  Mr.  Leasure. 
The  object  of  this  requirement  in  connection 
with  such  questions  is  to  enable  the  witness  to 
revive  in  his  memory  the  particular  circum- 
stance of  which  inquiry  is  made;  but  this  wit- 
ness, having  stated  that  he  had  expressed  an 
opinion  to  Mr.  Leasure  and  Mr.  Sears,  the 
necessity  of  calling  his  attention  to  these  pre- 
liminary facts  was  obviated,  and  the  question 
to  be  considered  Is  whether  the  refusal  of  the 
court  to  permit  the  witness  to  answer  the  ques- 
tion was  the  denial  of  a  substantial  right,  to 
the  prejudice  of  the  defendant.  Prof.  Greenleaf, 
In  his  work  on  Evidence  (volume  1,  §  4.50),  in 
speaking  of  the  right  of  a  (defendant  in  a  crim- 


inal action  to  inquire  as  to  the  bias  of  a  wit- 
ness called  by  his  adversary,  says:    "It  bas 
been  held  not  in-elevant  to  the  guilt  or  inno- 
cence of  one  charged  with  a  crime  to  inquire  of 
the  witness  for  the  prosecution,  in  cross-exami- 
nation, whether  he  has  not  expressed  feelings 
of  hostility  towards  the  prisoner."    In  Starks 
v.  People,  5  Denio,  106,  the  plaintiff  in  error 
being  on  trial  for  arson,  one  E.  Perkins  ap- 
peared as  a  witness  for  the  prosecution,  and 
on  cross-examination  was  asked  whether,  at 
a  certain  time.  In  speaking  to  one  James 
Dunton  of  the  prisoner,  and  referring  to  a 
certain  black  ash  swamp,  he  had  not  said, 
"There  would  be  a  good  place  to  kill  Starks." 
The  witness  having  answered  in  the  nega- 
tive, Dunton  was  called  on  the  part  of  the 
accused,  to  prove  that  Perkins  had  made  use 
of  the  language  attributed  to  him;    but,  an 
objection  to  the  question  having  been  sus- 
tained, and  an  exception  allowed,  the  pris- 
oner  appealed   upon  being   convicted   and    , 
sentenced,  and  Beardsley,  C.  J.,  In  reversing 
the  judgment,  says:    "How  much,  if  any- 
thing, the  evidence  of  the  witness  Dunton 
would  have  amounted  to.  Is  not  for  ns  to  say, 
but  it  was  clearly  competent,  and  should  not 
have  been  rejected  by  the  court.    It  tended 
more  or  less  to  show  HI  will  or  malice  on  the 
part  of  the  witness  towards  the  prisoner  on 
trial,  and  was,  therefore,  pertinent  and  ma- 
terial.    It  Is  always  competent  to  show  that 
a  witness  is  hostile  to  the  party  against 
whom  he  Is  called;  that  he  has  threatened 
revenge;    or  that  a  quarrel  exists  between 
them.    A  Jury  wonid  scrutinize  more  closely 
and  doubtingly  the  evidence  of  a  hostile  than 
of  an  IndifiFerent  or  friendly  witness.    Hence 
it  is  always  competent  to  show  the  relations 
which  exist  between  the  witness  and  the 
party  against,  as  well  as  the  one  for,  whom 
he  was  called.    The  inquiry  is  material,  and 
goes  directly  to  the  credit  of  the  witness  In 
the  particular  case."    In  People  v.  Wasson, 
65  Cal.  538,  4  Pac.  555,  the  defendant,  being 
tried  for  murder,  one  Thomas  Carroll  was 
called  as  a  witness  for  the  prosecution,  and 
on  cross-examination  was  asked  the  follow- 
ing question:    "I  will  ask  you  now,  Mr.  Car- 
roll, if  on  Saturday  evening.  In  Pike  Payne's 
saloon,  in  the  town  of  Red  Bluff,  In  the  pres- 
ence of  Mr.  McGowan  and  Mr.  Thatch,  both 
witnesses  in  this  case,  you  did  not  make  the 
remark  that  Wasson  [the  defendant]  ongbt 
to    have   been    hung   before   he   left    Bntte 
Creek?"     An  objection  to  this  question  hav- 
ing been   sustained,   and  an  exception   al- 
lowed, the  defendant  was  found  guilty,  and 
the  court,   in  reversing  the  Judgment,    and 
quoting  from  the  opinion  in  People  v.  Ben- 
son, 52  Cal.  380,  say:    "It  is  difficult  to  see 
on  what  ground  this  evidence  was  exdnded, 
as  it  is  perfectly  well  settled  that  on  cross- 
examination  a  witness  may  be  Interrogated 
as  to  any  circumstance  which  tends  to  im- 
peach his  credibility  by  showing  that  he  ts 
biased    against   the   party   condnctins     the 
cross-examination,  or  that  he  bas,  an  interest 
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m  the  result  adrerse  to  such  party.  No  cita- 
tion of  authorities  Is  needed  on  a  point  so 
well  settled,  and  the  ruling  was  obviously 
erroneous."  In  the  case  at  bar  the  Jury  were 
entitled  to  know  what  opinion  the  witness 
bad  expressed,  that  they  might  be  able  to 
Judge  of  the  weight  and  credibility  to  be  giv- 
en to  his  testimony,  and  the  refusal  of  the 
court  to  permit  the  question  to  be  answered 
was  clearly  erroneous,  and  the  denial  of  a 
substantial  right. 

Dr.  H.  W.  Cardwell  was  also  called  as  a 
witness  by  the  state,  and  gave  material  evi- 
dence against  the  defendant,  and  on  cross- 
examination  was  asked  if,  in  referring  to  the 
failure  of  the  Jury  to  agree  upon  a  verdict  at 
a'  former  trial  of  this  action,  he  did  not,  at  a 
certain  time  and  place,  ask  his  friend,  a  man 
with  a  gray  moustache,  and  whose  age  was 
about  60  or  65  years,  but  whose  name  was 
unknown    to    counsel    for    the    defendant, 
"What  do  you  think  of  the  Jury  in  the  Ells- 
worth case?"  and  upon  his  answering,  "Oh, 
I  understand  they  have  disagreed,"  "did  you 
not  then  say,  'Well,  that  is  better  than  an  ac- 
quittal?* "     An    objection   to  this  question 
haying  been   sustained,  the  defendant  ex- 
cepted, and  now  insists  that  the  language  at- 
tributed to  the  witness  shows  hostility  to  the 
defendant,  and  that  the  person  to  whom  the 
question  was  propounded  and  the  remark 
made  was  sufficiently  identified  to  revive  In 
the  memory  of  the  witness  the  conversation 
to  which  his  attention  was  directed.    The 
rule  is  well  settled  In  this  state  that,  before 
the  hostility  of  a  witness  can  be  shown  by 
proof  of  unfriendly  remarks  or  Implicatory 
acts,  such  proof  must  be  laid  by  calling  his 
attention   to  the   time,   place,   and  persons 
present  when  the  words  or  acts  attributed  to 
him  were  uttered  or  done,  tliat  he  may  re- 
fresh his  memory,  and  be  afforded  an  oppor- 
tunity for  explanation.    State  v.  Stewart,  11 
Or.  52,  4  Pac.  128.   The  name  of  the  person 
to  whom  the  remark  was  made  is  not  given, 
bat  that,  if  unknown  to  counsel,  could  be  of 
little  consequence,  if  the  circumstances  were 
detailed  with  that  degree  of  particularity 
that  necessarily  called  attention  to  the  Ian- 
gaage  or  act  complained .  of,  and  revived 
them  in  the  memory  of  the  witness.     Pen- 
dleton v.  Dressing  Co.,  19  N.  Y.  13.    Viewed 
by  the  rule  laid  down  in  that  case,  we  think 
tbe  question  must  have  accomplished  this 
purpose,  and,  if  the  answer  should  be  in  the 
affirmative.  It  would  tend  to  show  bias;  the 
remark  being  more  than  tbe  mere  expression 
of,  an  opinion  as  to  the  guilt  of  tbe  accused, 
In  which  case  it  was  the  duty  of  the  court  to 
permit  the  question  to  be  answered.    People 
V.  Lee  Ah  Chuck,  66  Cal.  662,  6  Pac.  859. 

2.  Counsel  for  tbe  defendant  Insist  that 
under  the  evidence  submitted  the  Jury  were 
compelled  either  to  find  him  guilty  as  char- 
ged in  the  indictment,  or  not  guilty,  and  that 
the  verdict  rendered  is  equivalent  to  an  ac- 
quittal, and,  this  being  so,  the  Judgment 
should  be  reversed,  and  the  cause  remanded, 


with  instructions  to  discharge  the  prisoner. 
In  invoking  this  principle  of  law,  counsel 
assumes  that  the  Jury  must  have  found  that 
the  deceased  died  from  the  effects^of  poison 
administered  by  the  defendant,  and  hence 
the  use  of  the  means  adopted  manifests  such 
a  degree  of  deliberation  and  premeditation 
as  to  show  conclusively  the  existence  of  mal- ' 
Ice,  from  which  the  Jury  must  have  found 
him  guilty  of  murder  In  the  first  degree;  and 
that,  if  they  could  not  so  find.  It  was  their 
duty  to  acquit  him;  and,  such  an  instruction 
having  been  requested,  it  is  claimed  the 
court  erred  in  charging  that  he  might  be  con- 
victed of  manslaughter.  Except  in  the  com- 
mission of  or  attempt  to  commit  rape,  arson, 
robbery,  or  burglary,  the  killing  of  another, 
to  constitute  murder  in  the  first  degree,  must 
have  been  done  purposely  and  of  deliberate 
and  premeditated  malice.  Hill's  Ann.  Laws 
Or.  §  1714.  And  it  is  further  provided  that: ' 
"There  shall  be  some  other  evidence  of  mal- 
ice than  the  mere  proof  of  the  killing  to  con- 
stitute murder  in  the  first  degree,  nnless  the 
killing  was  effected  in  the  commission  or  at- 
tempt to  commit  a  felony;  and  deliberation 
and  premeditation,  when  necessary  to  con- 
stitute murder  In  the  first  degree,  shall  be 
evidenced  by  poisoiiing,  lying  in  wait,  or 
some  other  proof  that  the  design  was  formed 
and  matured  in  cool  blood  and  not  hastily 
tipon  the  occasion."  Id.  i  1727.  It  is  not 
the  mere  intent  to  kill,  but  rather  the  man- 
ner and  circumstances  of  the  killing,  coupled 
with  the  intent,  that  renders  the  act  mall- 
clous.  "The  fact  that  a  killing  was  inten- 
tional," says  Bigelow,  C.  J.,  in  State  v. 
Vaughan  (Nev.)  39  Pac.  733,  "does  not  nec- 
essarily prove  that  it  was  done  with  malice; 
for  an  intentional  killing  may  be  entirely 
Justifiable,  as  where  it  is  done  in  necessary 
self-defense,  or  it  may  be  only  manslaughter, 
as  where  it  is  done  in  the  heat  of  passion, 
caused  by  a  sufficient  provocation.  What  it 
is  must  depend  upon  the  manner  of  the  kill- 
ing and  the  surrounding  circumstances." 
The  intention  to  take  the  life  of  another  by 
poison  presupposes  that  the  substance  adopt- 
ed to  carry  the  evil  design  Into  execution 
can  be  administered  to  die  victim  without 
the  tetter's  knowledge,  and  the  mere  intent 
to  take  life  by  this  means,  when  death  en- 
sues, evinces  suth  deliberation  and  premed- 
itation as  to  establish  conclusively  the  exist- 
ence of  malice.  But  can  It  be  said  that  proof 
of  death  by  poison  conclusively  implies  that 
the  substance  producing  such  result  was  ad- 
ministered with  intent  to  take  life?  If  this 
question  be  answered  In  the  affirmative, 
then  it  follows  that  the  physician  who  pre- 
scribes a  toxic  remedy  in  ordinary  doses  for 
the  relief  of  bis  patient,  the  druggist  who 
compounds  it,  and  the  friend  of  the  deceas- 
ed, who  knowingly  administers  it,  each 
equally  guilty  of  murder  in  the  first  degree, 
providing  the  patient,  possessing  some  un- 
known constitutional  idiosyncrasy,  die  from 
its    effects,    although    the   same    medldne. 
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when  given  to  others,  less  susceptible  to  Its 
Influences,  would  prove  a  mild  tonic,  or  gen- 
tle stimulant.  The  mere  statement  of  the 
consequences  dependent  upon  the  adoption 
of  such  a  legal  proposition  ought  to  prove  its 
own  refutation,  for,  if  such  a  rule  could  be 
Invoked,  heroic  treatment  In  dangerous  cases 
could  never  be  adopted  by  the  most  skillful 
physician.  In  cases  of  death  by  other 
means,  courts  have  said,  in  effect,  that  homi- 
cide by  poison  carries  with  it  conclusive  evi- 
dence from  which  a  Jury  would  have  no  op- 
tion but  to  find  the  person  administering  the 
substance  guilty  of  murder  in  the  first  de- 
gree. People  V.  Benloba,  17  Cal.  389;  State 
V.  Mlllain,  3  Nev.  409;  State  v.  Garrand,  5 
Or.  216;  Aguilar  v.  Territory  (N.  M.)  46  Pac. 
342;  Territory  v.  Padilla,  Id.  346.  The  lan- 
guage here  used  was  adopted  by  way  of 
illustration  only,  and  to  show  that  "death 
by  other  means  than  poison"  did  not  neces- 
sarily imply  deliberation  and  premeditation, 
and  hence  was  not  evidence  of  malice;  but 
the  dictum,  not  having  been  used  In  cases 
of  death  by  poisoning,  can  have  but  little 
weight  in  the  case  at  bar.  In  Com.  v. 
Dougherty,  2  Browae  (Pa.)  Append.  18,  it  Is 
said  that  in  murder  by  poison  the  intention 
is  of  the  essence  of  the  crime.  So,  too,  in 
Com.  V.  Keeper  of  the  Prison,  2  Ashm.  227, 
It  was  held  that  to  constitute  murder  in  the 
first  degree  by  poison  the  killing  must  have 
been  willful.  In  Pennsylvania,  under  a  stat- 
ute which  provides  that  the  jury  In  the  trial 
of  a  person  indicted  for  homicide  shall,  in 
case  of  conviction,  find  whether  It  Is  murder 
in  the  first  or  second  degree,  it  has  been  held 
error  in  the  trial  of  a  person  accused  of  mur- 
der by  poison  to  charge  the  jury  that,  if  they 
found  the  defendant  guilty,  their  verdict 
must  be  of  murder  in  the  first  degree.  Lane 
V.  Com.,  59  Pa.  St.  371;  Shaffner  v.  Com., 
72  Pa.  St.  CO;  McMeen  v.  Com.,  114  Pa.  St 
300,  9  Atl.  878.  Such  also  would  seem  to 
be  the  rule  in  Connecticut.  See  State  v. 
Dowd,  19  Conn.  387.  In  these  cases,  how- 
ever, it  may  well  be  doubted  if  the  question 
at  bar  was  involved,  for  in  Com.  v.  Dough- 
erty the  defendant  was  tried  for  a  homicide 
committed  with  an  ax,  while  Com.  v.  Keeper 
of  the  Prison,  supra,  was  a  proceeding  by 
habeas  corpus  to  admit  to  bail  persons  held 
for  trial  upon  a  charge  of  murder  by  admin- 
istration of  poison.  The  decisions  in  the 
other  Pennsylvania  cases  proceed  upon  the 
theory  that  the  instructions  complained  of 
took  from  the  Jury  the  consideration  of  a 
question  which  was  solely  within  their  prov- 
ince. In  Ann  v.  State,  11  Humph.  159,  the 
plaintiff  In  error,  a  female  slave,  aged  about 
15  years,  being  convicted  of  murder  In  the 
first  degree  In  killing  an  Infant  about  5 
weeks  old  by  administering  laudanum  to  It, 
to  produce  sleep,  appealed,  and  McKInney, 
J.,  referring  to  4  Bl.  Comm.  109,  and  Fost. 
Crown  Law,  2C1,  in  reversing  the  judgment, 
says:  "If,  as  Blackstone  says,  the  poison 
were  willfully  administered,— that  is,   with 


Intent  that  It  should  have  the  effect  of  de- 
stroying the  life  of  the  party,— or  if,  in  the 
language  of  Foster,  the  act  were  'done  delib- 
erately, and  with  Intention  of  mischief  or 
great  bodily  harm,'  and  death  ensue.  It  will 
lie  murder.     But,  if  it  were  not  willful,  and 
such  deliberate  mischievous  intention  do  not 
appear,   and  the  act   was  done  heedlessly 
and  incautiously,  it  will  be  only  manslaugh- 
ter at  most."     In  State  v.  Wagner,  47  Am. 
Rep.  131,  Hough,  C.  J.,  in  commenting  upon 
the  question,  says:  "Poison  may  be  careful- 
ly and  Innocently  administered  for  a  lawful 
purpose,   and  yet   may  produce  death.    In 
which  case  no  crime  will  have  been  commit- 
ted.    So,  also,  a  homicide  committed  by  poi- 
son heedlessly  or  incautiously  administercNl 
for  no  unlawful  purpose,  will  amount  at 
most  only  to  manslaughter.     But,  where  poi- 
son is  knowingly  administered  with  Inten- 
tion of  mischief,  and  to  accomplish  some  un- 
lawful purpose,  if  death  ensue  it   will  be 
murder,  although  death  was  not  Intended." 
In  Boehtelhelmer  v.  State,  54  Ind.  128,  it  Is 
held  that  a  pui-pose  to  kill  Is  an  Ingredient 
of  the  crime  of  murder,  when  the  killing  is 
effected  by  the  administration  of  poison.    To 
the  same  effect,  also,  see  the  case  of  Rob- 
bins  V.  State,  8  Ohio  St.  131.     The  decision 
in  that  case  Is  questioned  in  State  v.  Brown, 
7    Or.   186,    in   which    Kelly,    C.    J.,    says: 
"When  a  homicide  takes  place  In  the  com- 
mission of  a  robbery,  It  Is  not  necessary,  in 
order  to  constitute  murder  in  the  first  de- 
gree, that  the  one  perpetrating  It  should  pur- 
posely kill  the  person  slain;  and,  where  pur- 
pose Is  not  required  to  constitute  the  crime. 
It  need  not  be  alleged  In  the  indictment." 
But  the  criticism  does  not  go  to  the  question 
of  homicide  by  poison.    In  State  v.  Wells 
(Iowa)  IT  N.  W.  90,  which  was  a  trial  tor 
murder,  committed  by  a  prisoner  In  the  pen- 
itentiary by  administering  chloroform  to  one 
of  the  guards  of  that  institution,  the  supreme 
court  of  Iowa  seems  to  have  reached  a  dif- 
ferent conclusion.     Seevers,  X,  In  rendering 
the  decision,  says:   "We  are  unable  to  draw 
a  distinction  between  a  homicide  which  oc- 
curs during  the  perpetration  of  a  robbery, 
and   when  the   tiomiclde  Is  caused    by    the 
administration   of   poison.      Both   under   the 
statute  must  be  deemed  murder."     In  Peo- 
ple V.   Harris,   136  N.  Y.  423,  33  N.   E.   65. 
Gray,  J.,  In  speaking  of  the  issues  to  be  tried 
under  an  indictment  charging  murder  by  ad- 
ministering poison,  says:     "The  two  qnes- 
tions  which,  upon  all  the  circumstances  de- 
tailed In  the  evidence,  the  jury  had  to  pass 
upon  In  coming  to  their  verdict,  were,    in 
the  first  order,  whether  the  deceased  came 
to  her  death  by  morphine  poisoning,  and, 
having  determined  that  In  the  aflirmatlTe, 
then  whether  the  defendant  was  guilty  of 
the  charge  of  having  administered  it  to  her, 
with  a  deliberate  Intent  to  cause  her  death 
thereby."     And  In  this  state  it  Is  provided 
by  statute  that  In  all  cases  of  murder  in  the 
first  degree,  except  In  the  commission  or  at- 
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tpmpt  to  commit  certain  felonies  tlierein 
(•numerated,  it  is  incumbent  upon  the  state 
to  allege  In  the  indictment,  and  prove  at 
tho  trial,  that  the  killing  was  purposely  done 
(UiU's  Ann.  Laws  Or.  }  1714);  and,  this 
fact  having  been  established,  proof  that  It 
was  accomplished  by  poison  shows  such  de- 
liberation and  premeditation  as  evince  mur- 
der in  the  first  degree.     (Id.  {  1727). 

An  Indictment  for  the  crime  of  murder  in 
the  first  degree  necessarily  involves  all  other 
grades  of  homicide  which  the  evidence  tends 
to  establish.  The  state,  in  preferring  its 
charge,  may  carve  out  and  allege  in  the  in- 
dictment any  degree  of  crime  that  the  grand 
jury  may  consider  the  defendant  guilty  of, 
but  at  the  trial  he  may  be  found  guilty  of 
any  crime,  the  commission  of  which  is  neces- 
sarily Included  in  that  with  which  he  is 
charged  in  the  indictment,  or  of  an  attempt 
to  commit  such  crime.  Hill's  Ann.  Laws 
Or.,  i  1383.  The  evidence  Introduced  tended 
to  show  that  the  deceased  died  in  a  tetanic 
convulsion,  soon  after  the  defendant  admin- 
istered to  her  what  he  claims  was  a  powder 
composed  of  corn  starch;  that,  an  autopsy 
having  been  made,  and  Mrs.  Ellsworth's 
stomach  removed,  an  analysis  of  its  contents 
revealed  the  presence  of  strychnine;  and 
that  several  physicians,  as  experts.  In  an- 
swer to  a  hypothetical  question  predicated 
upon  her  symptoms  and  the  discovery  of  poi- 
son in  her  stomach,  say  the  deceased  died  of 
strychnine  poison.  Here  was  evidence  to  war- 
rant a  finding  that  she  died  by  this  means, 
and,  this  fact  having  been  established,  the  Ju- 
ry were  compelled  to  ascertain  whether  the 
defendant  administered  the  poison,  and,  if  so, 
to  find  with  what  intent,  or  under  what  cir- 
cumstances, it  was  given.  In  State  v.  Gar- 
rand,  supra.  It  is  held  that  If,  on  a  trial  for 
murder,  there  Is  no  evidence  of  facts  and  cir- 
cumstances such  as  would,  under  the  law, 
reduce  the  crime  charged  to  manslaughter, 
the  judge  may  so  Inform  the  Jury,  and  may 
charge  them  that  they  cannot  consider  the 
question  of  manslaughter.  So,  too,  in  State 
V.  Whitney,  7  Or.  386,  Kelly,  O.  J.,  says:  "We 
do  not  undertake  to  say  that  when  certain 
facts  have  been  testified  to,  the  court  may 
not  say  to  the  jury  that.  If  they  believe  the 
testimony  to  be  true,  they  should  find  the 
accused  guilty  of  murder  in  the  first  degree." 
In  1794  the  rule  was  announced  In  Pennsyl- 
vania that  every  unlawful  killing  was  pre- 
sumed to  be  murder,  unless  the  person  ac- 
cused could  show  such  circumstances  as 
would  reduce  it  to  a  lower  degree  of  homi- 
cide (Pennsylvania  v.  McFall,  Add.  255);  but 
In  a  later  case  it  was  held  that,  although 
malice  was  presumed  till  the  want  thereof 
was  shown,  yet  an  unlawful  killing,  though 
it  may  be  presumed  murder,  will  not  be  pre- 
sumed murder  In  the  first  degree  (Pennsyl- 
vania V.  Lewis,  Id.  279).  In  1S45,  Wilde,  J., 
in  a  dissenting  opinion  in  Com.  v.  York,  9 
Mete.  (Mass.)  93,  criticized  ti>is  doctrine,  and 
maintained  that  in  criminal  cases  the  burden 


of  proof  is  on  the  prosecution  throughout,  to 
make  out  the  whole  case.  Since  that  time 
the  reason  assigned  in  this  dissenting  opin- 
ion is  fast  becoming  the  settled  rule  of  law 
in  this  country,  and  seems  to  have  been  ap- 
proved In  State  v.  Whitney,  supra,  for  it  is 
there  said:  "The  plea  of  not  guilty  was  a 
continuous  denial  of  every  allegation  in  the 
indictment,  and  every  statement  of  the  wit- 
nesses who  testified  against  him."  In  the 
case  at  bar,  the  defendant  not  having  admit- 
ted the  killing,  the  presumption  of  his  Inno- 
cence controverted  all  evidence  introduced 
by  the  state,  and  tended  to  disprove  every 
grade  of  crime  embraced  In  the  indictment 
and  put.  in  issue  by  the  plea  of  not  guilty; 
and,  while  no  evidence  was  Introduced  tend- 
ing to  show  that  any  strychnine  was  kept  by 
the  defendant  or  his  wife,  from  which  an  in- 
ference might  be  drawn  that  In  giving  what 
he  supi>osed  to  be  corn  starch  he  thereby 
carelessly  administered  a  poison,  yet  he  of- 
fered proof  of  his  general  reputation  for 
peace  and  good  order,  which  tended  to  raise 
a  doubt  as  to  the  intent  with  which  the  act 
was  done,  and  aided  the  Jury  In  ascertaining 
the  probable  degree  of  his  guilt  (Carroll  v. 
State,  3  Humph.  315),  from  which,  if  it  ap- 
peared to  them  that  he  bad  committed  a 
crime,  and  there  was  reasonable  doubt  as 
to  wlilch  of  two  degrees  he  was  guilty,  he 
could  be  convicted  of  the  lower  degree  only 
(Hill's  Ann.  Laws  Or.,  §  1359);  and,  as  the 
mere  proof  of  death  by  the  administration  of 
poison  does  not  necessarily  imply  an  inten- 
tional killing,  and  there  being  evidence  in- 
troduced at  the  trial  tending  to  reduce  the 
grade  of  homicide,  It  follows  that  there  was 
no  error  In  giving  the  Instruction  of  which 
the  defendant  complains,  but,  by  reason  of 
the  court's  refusal  to  permit  the  witnesses 
Mlddleton  and  Cardwell  to  answer  the  ques- 
tions propounded  to  them,  the  Judgment  will 
be  reversed,  and  the  cause  remanded  for  a 
new  trial;  and  it  is  so  ordered. 


<19  MoDt.  11) 

TUTTLE  V.  MERCHANTS'  NAT.  BANK 
OF  GREAT  F.\LLS. 

(Supreme  Court  of  Montana.     Dec.  7,  1896.) 

ASSIGNMRNT  FOR  CbEDITORS— WHAT  CONSTITDTES — 

Delivery  of  Phofeuty— Evidence — Death  of 
Assignee — Appointment  of  Successor — Appeal 

— 0B4  ECTION8— ReVI  EW. 

1.  A  deed  of  trust,  conveying  property  of  the 
grantor  absolutely  to  the  trustee,  with  direc- 
tions to  sell  it  and  out  of  the  proceeds  of  sale 
pay  certain  preferred  debts  of  the  prantor,  is 
an  assignment  for  the  benefit  of  creditors,  and 
not  a  mortgase. 

2.  On  death  of  a  trustee  for  benefit  of  cred- 
itors, pending  an  action  by  him  in  equity  to  en- 
force tlie  trust,  the  court  has  jurisdiction,  inde- 
pendent of  statute,  to  appoint  on  its  own  mo- 
tion a  new  trnstee,  and  substitute  him  as  plain- 
tiff in  the  action. 

3.  The  objection  that  an  assignment,  for  pre- 
ferred croditors,  of  a  building  on  leased  Bround. 
after  the  lease  had  expired,  is  void,  because  it 
was  personalty,  and  immediate  actual  posses- 
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Bion,  as  required  by  Comp.  St.  1S87,  div.  5,  S 
226,  was  not  taken  by  the  trustee,  cannot  be 
urged  by  an  unpreferred  attaching  creditor, 
whose  attachment,  if  it  be  considered  person- 
alty, would  be  void,  because  levied  on  it  as 
realty  without  taking  actual  possession. 

4.  When  shares  of  stock  are  assigned  in  trust 
for  benefit  of  preferred  creditors,  evidence  that 
the  assignor  transferred  a  receipt  therefor,  the 
only  evidence  he  had  of  his  ownership,  to  the 
assignee  in  writing,  and  that  the  assignee  there- 
after voted  the  stock,  and  exercised  all  the 
rights  of  ownership  over  it,  shows  a  delivery 
to  and  taking  of  possession  by  the  assignee,  as 
required  by  Comp.  St.  1887,  div.  5,  §  226,  so  as 
to  prevent  the  assignment  from  being  void  as 
to  other  creditors. 

5.  Objections  not  raised  b^  assignment  of  er- 
ror on  motion  for  a  new  trial  will  not  be  con- 
sidered on  appeal. 

6.  Where  a  building,  which  is  persdnal  prop- 
erty, is  assigned  for  the  benefit  of  creditors,  a 
finding  that  immediate  possession  was  deliver- 
ed and  taken  by  the  assignee,  as  required  by 
Comp.  St.  1887,  div.  5,  S  ^26,  so  as  to  prevent 
the  assignment  from  being  void  as  to  other 
creditors,  on  evidence  of  conduct  of  the  assign- 
ors showing  that,  by  delivery  of  the  deed  of  as- 
signment, they  intended  to  and  did  voluntarily 
give  up  the  possession  to  the  assignee,  will  not, 
in  the  absence  of  any  evidence  of  fraud,  be  dis- 
turbed, on  the  ground  that  it  is  not  shown  that 
the  assignee  never  took  actual,  physical  occa- 
pation  of  the  building. 

Appeal  from  district  court,  Cascade  coun- 
ty;  C.  H.  Benton,  Judge. 

Action  by  Frank  B.  Tuttle,  trustee  for  cred- 
itors, against  the  Merchants'  National  Bank 
of  Great  Falls,  to  have  his  title  to  property 
conveyed  by  the  deed  of  trust  declared  supe- 
rior to  attachment  liens  of  defendant,  and  for 
further  relief.  Plaintiff  dying  pending  the 
action,  the  court  of  Its  own  motion  appointed 
O.  M.  Webster  trustee  in  his  stead.  From 
a  Judgment  for  plaintiff,  and  an  order  denying 
a  new  trial,  defendant  appeals.   Affirmed. 

F.  B.  Tuttle.  as  trustee.  Instituted  this  ac- 
tion in  September,  1892,  alleging:  That  the 
firm  of  Hanks  &  Fullerton  were  indebted  to 
certain  Insurance  companies  in  large  sums, 
which  they  failed  to  pay  on  demand,  and 
that,  to  secure  the  indebtedness  to  such  com- 
panies, the  defendant  FuUerton  and  his  wife, 
on  July  22, 1893,  executed,  acknowledged,  and 
delivered  a  quitclaim  deed  of  certain  realties, 
in  trust,  to  secure  tbe  sums  due  to  such  insur- 
ance companies.  To  further  provide  for  the 
indebtedness,  FuUerton  and  his  wife  executed 
and  delivered  to  Tuttle,  as  trustee,  an  assign- 
ment in  writing  of  a  contract  for  the  purchase 
of  a  lot  In  Great  Falls,  Mont.  Fullerton  and 
wife  also  executed  and  delivered  to  Tuttle,  as 
trustee  aforesaid,  a  bill  of  sale  for  a  one-story 
frame  building.  The  firm  also  executed  and 
delivered,  tor  fvurther  security,  a  written  as- 
signment to  plaintiff,  as  trustee,  of  all  the 
right,  title,  and  Interest  the  firm  of  Hanks  & 
Fullerton  liad  in  the  Great  Falls  Improvement 
Company.  This  last  assignment  was  signed 
by  "Hanks  &  Fullerton,  by  Fiillerton."  The 
instrument  was  simply  a  receipt  by  the  Great 
Falls  Improvement  Company  to  Hanks  &  Ful- 
lerton for  ?2,750,  "being  55  per  cent,  of  your 
stock  In  the  Great  Falls  Improvement  Com- 


pany, and  the  final  payment  for  the  year 
1892."  The  plaintiff  alleged,  in  his  complaint, 
that  the  defendant  bank  claimed  some  interest 
in  the  property  transferred,  and  asked  for 
judgment  adjudging  their  interest  subordi- 
nate to  the  interest  of  the  insurance  compa- 
nies, and  prayed  the  court  to  confirm  bis  title 
as  trustee  to  the  property  transferred,  that  he 
be  directed  to  execute  the  trust,  and  for  fur- 
ther relief.  The  defendant  bank  denied  that 
the  Instruments  under  which  Tuttle  claimed 
were  executed  before  the  24th  of  July,  1893, 
and  alleged  that  on  July  22,  1893,  and  prior 
to  the  transfer  of  the  property  to  Tuttle,  and 
prior  to  the  execution  of  the  Instruments,  the 
property  had  been  levied  upon  under  writs  of 
attachment  by  the  b:.^:-  In  suits  against  Hanks 
&  Fullerton  and  against  Fullerton.  The  an- 
swer avers  fraud  In  the  execution  of  the  in- 
struments for  tho  iiurposes  of  defrauding  the 
appellant  bank.  ""Tjlle  the  action  was  pand- 
ing,  Tuttle,  the  trustee,  died.  When  the  caae 
was  called  for  trial  on  July  14,  1894,  the  ap- 
pellant bank  having  suggested  to  the  court 
that  Tuttle  was  dead,  and  that  no  person 
had  been  substituted  as  plaintiff  In  his  stead, 
was  granted  leave  to  file  a  supplemental  an- 
swer setting  forth  the  fact  of  Tuttle's  death. 
Tuttle's  death  being  confessed,  the  court  ot 
its  own  motion  appointed  C.  M.  Webst«r  as 
trustee  of  the  trust  set  up  in  the  complaint, 
and  ordered  that  the  said  Webster  be  substi- 
tuted as  plaintiff.  Webster  appeared  in  open 
court  and  accepted  the  trust  The  defendant 
bank's  counsel  excepted  to  so  much  of  the  «■- 
der  as  related  to  the  appointment  of  a  trustee 
as  a  part  of  the  proceedings  in  the  action. 
The  trial  proceeded,  then,  to  the  court  Tea- 
tlmony  was  heard,  and  findings  and  judgment 
made  In  favor  of  the  plaintiff.  The  defeud- 
ant  bank  moved  for  a  new  trial.  This  motioa 
was  overruled,  and  from  the  order  overruling 
that  motion  and  from  the  judgment  the  bank 
appeals. 

The  findings  of  the  court  established  the  in- 
debtedness of  Hanks  &  Fullerton  to  the  insur- 
ance companies,  and  set  forth  the  executi<Hi 
and  delivery  of  the  Instruments  of  transfer  to 
Tuttle  as  trustee,  and  that  all  of  said  Instm- 
ments  were  made  In  good  faith,  and  not  'with 
a  view  of  cheating  or  defrauding  the  defend- 
ant bank,  and  that  each  and  all  of  said  trans- 
fers were  made,  executed,  and  ddivered  be- 
fore the  bank  commenced  action  against 
Hanks  &  Fullerton  and  Fullerton.  As  conclu- 
sions of  law,  the  court  found  that  the  instm- 
ments  were  valid  and  lawful  conveyances  In 
trust,  and  that  the  attachment  liens  of  the  de- 
fendant bank  were  subject  to  the  conveyan- 
ces to  the  plaintiff.  The  judgment  dhrected 
the  trustee  to  sell  the  property  in  the  man- 
ner prescribed  by  law  for  the  sale  of  prop- 
erty under  execution,  and  that,  after  payment 
to  the  trustee  of  the  amoimt  found  due  to 
him,  with  Interest  thereon,  any  balance,  if 
there  should  be  any,  was  to  be  deposited  with 
the  derk  of  the  district  court.  No  objectioo 
Is  made  to  the  form  of  the  decree. 
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T.  B.  Brady,  for  appellant  Alex.  O.  Botldn, 
for  respondent 

HUNT,  J.  (after  stating  the  facts).  This 
appeal  first  presents  for  decision  the  question 
of  the  jurisdiction  of  the  court  to  appoint 
Webster  as  trustee  to  succeed  Tuttle  as  trus- 
tee, who  had  died.  We  regard  the  Instru- 
ments upon  which  the  action  was  brought  as 
In  effect  assignments  for  the  benefit  of  the 
creditors  of  Hanks  &  Bullerton.  As  debtors, 
they  evidently  made  the  transfers  by  reason 
of  business  embarrassments,  growing  out  of 
their  Inability  to  pay  over  to  the  various  In- 
surance companies  premiums  which,  as 
agents  for  such  companies,  the  firm  had  col- 
lected. They  accordingly  executed  the  sev- 
eral conveyances,  vesting  the  legal  and  equi- 
table title  In  the  assignee,  Tuttle,  subject  to 
trusts  In  favor  of  certain  creditors,  and  pro- 
viding a  method  by  which  money  could  be 
raised  with  which  to  pay  such  creditors.  The 
intervention  of  a  trustee  was  expressly  con- 
templated, and  a  trust  for  the  benefit  of  cred- 
itors was  clearly  created,  by  the  debtors  thus 
making  an  absolute  appropriation  of  their 
property  to  the  payment  of  certain  of  their 
creditors.  Burrlll,  Asslgnm.  i  7;  Marshall  v. 
Bank,  11  Mont  351,  28  Pac.  312.  The  instru- 
ments are  similar,  in  effect  to  one  considered 
by  the  supreme  court  of  Missouri  In  the  case 
of  State  V.  Benolst,  37  Mo.  500,  where  Judge 
Holmes,  for  the  court  said:  "There  was  some 
discussion  as  to  whether  the  instrument  In 
question  here  was  to  be  considered  as  a  deed 
of  trust  In  the  nature  of  a  mortgage  seciuity 
for  a  debt,  or  a  partial  assignment  for  the 
benefit  of  creditors.  It  does  not  purport  to 
be  a  security  for  a  debt,  with  power  to  sell  if 
the  debt  be  not  paid  when  due.  It  conveys 
the  property  absolutely  to  trustees,  to  be 
sold  for  the  payment  of  the  debts  named  and 
preferred  in  it  It  is  clearly  a  partial  assign- 
ment for  the  benefit  of  creditors,  and  not  a 
mortgage  security.  Such  Instruments  have 
always  been  treated  as  assignments.  Gale  v. 
Mensing,  20  Mo.  461."  We  do  not  think  ap- 
pellant's counsel  meant  to  dispute  the  cor- 
rectness of  these  views,  fOr  in  his  brief  he  says 
that  t&e  Instruments  upon  which  the  action 
Is  based  "were  not  mortgages,  but  were,  so 
far  as  they  had  any  force  or  effect,  absolute 
conveyances  to  Tuttle  of  all  the  grantor's  ti- 
tle to  and  Interest  in  the  property."  His  con- 
tention, nevertheless,  is  that  the  court,  in  the 
absence  of  statutory  authority,  had  no  power 
to  appoint  a  new  trustee.  But  in  this  respect 
we  think  appellant  is  in  error.  The  familiar 
general  principle  is  that  an  express  trust 
validly  created,  must  not  fail  for  want  of  a 
trustee,  and  that  a  court  of  equity,  in  Its  gen- 
eral equity  Jurisdiction,  may  remove  or  ap- 
point trustees  under  wills  or  other  written  In- 
struments upon  sufiSclent  cause  shown.  This 
doctrine  is  laid  down  in  Attorney  General  v. 
Barbour,  121  Mass.  5CS.  It  Is  also  recogniz- 
ed In  Re  Eastern  R.  Ck>.,  120  Mass.  412,  where 
If  was  held  that  the  supreme  Judicial  court  of 


Massachusetts  was  authorized,  in  cases  of 
trusts  which  would  not  be  complete  until  a  triis- 
tee  was  appointed,  to  appoint  trustees  for  the 
purpose  of  selling  or  conveying  or  holding 
and  managing  the  property.  The  rule  Is  thus 
stated  by  Pomeroy  in  his  Equity  Jurispru- 
dence (section  1087):  "Courts  of  equity,  there- 
fore, independently  of  statute,  possess  the  in- 
herent power  and  Jurisdiction  to  appoint  new 
trustees  whenever  such  action  Is  necessary  to 
protect  the  rights  of  the  beneficiaries.  In  the 
absence  of  any  other  method  prescribed  by 
the  instrument  creating  the  trust  a  court  of 
equity  will  appoint  trustees  when  none  at  all 
have  been  named  by  the  creator  of  the  trust 
and  win  appoint  new  trustees  when  those 
originally  named  refuse  to  accept,  or  when  a 
vacancy  occurs  by  their  death,  resignation, 
permanent  residence  In  a  foreign  country,  or 
removal  from  oflSce,  as  heretofore  descrllied," 
The  principle,  as  applicable  to  cases  where 
the  trustee,  after  taking  possession  of  the 
property,  dies  without  rendering  any  account, 
is  sustained  in  the  case  of  Gorsuch  v.  Bris- 
coe, 50  Md.  573.  There  one  Eden  made  a 
deed  of  trust  for  the  benefit  of  his  creditors 
to  one  Alexander.  The  trustee  took  posses- 
sion, and  died  without  rendering  any  account 
It  appeared  that  he  was  Indebted  to  the  trust 
estate.  The  creditors  petitioned  for  the  ap- 
pointment of  a  trustee  to  complete  and  settle 
the  trust  The  court  upheld  the  appointment 
of  a  trustee  In  the  following  language:  "We 
can  see  no  objection  to  the  appointment  ot  a 
trustee  by  a  court  of  equity,  in  a  case  like 
this,  for  the  purpose  of  settling  the  trust.  The 
former  trustee  had  died  with  trust  funds  In 
his  hands  unaccounted  for,  and  the  appoint- 
ment of  another  trustee  to  take  charge  of  the 
trust  estate  was  but  the  ordinary  exercise  of 
equity  Jurisdiction.  So  long  as  there  was  a 
trust  in  existence,  a  court  of  equity  would  not 
permit  it  to  falL"  In  the  case  of  Batesville 
Institute  V.  Kauffman,  18  Wall.  151,  the  su- 
preme court  overruled  a  demurrer  resting  up- 
on an  objection  that,  the  trustee  being  dead, 
and  no  successor  having  been  appointed,  the 
trust  recited  In  a  deed  of  trust  could  not  be 
enforced,  saying:  "That  the  court  have  pow- 
er to  appoint  a  new  trustee,  and  to  compel 
the  performance  of  the  trust  by  him,  Is  quite 
certain.  It  is,  however,  equally  within  the 
power  of  a  court  of  equity  to  decree  and  en- 
force the  execution  of  the  trust  through  its 
own  ofllcers  and  agents,  without  the  interven- 
tion of  a  new  trustee."  Burrlll,  Asslgnm.  { 
415,  recognizes  the  rule  that,  where  an  as- 
signee dies  before  the  trust  is  finally  execut- 
ed, the  court  may  appoint  a  new  assignee,  or 
select  some  other  person  to  discharge  the  du- 
ties of  the  trust.  It  was  likewise  decided,  in 
People  V.  Norton.  9  N.  Y.  176,  that  the  court 
of  chancery,  with  its  general  Jurisdiction  of 
all  cases  of  trust,  had  power,  by  its  general 
authority,  independent  of  any  statutes,  to  dis- 
place a  trustee  on  good  cause  shown,  and  to 
substitute  another  in  his  stead.  See,  also, 
Sugd.  Powers,  p.  507.    If  additional  authority 
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were  required,  it  would  be  easy  to  add  a  list 
of  cases -to  thoae  we  have  selected,  but  the 
proposition  seems  fundamental,  and  therefore 
need  not  be  dwelt  upon.  If  the  fitness  of  the 
trustee  selected  were  questioned,  or  If  objec- 
tion to  his  appointment  were  made  because 
the  Interest  of  the  cestui  que  trust  would 
not  all  be  fairly  looked  after,  or  If  It  appeared 
that  the  execution  of  the  trust  would  In  any 
way  be  Impeded,  appellant's  position  would 
be  different.  But,  the  objections  being  Inde- 
pendent of  any  snch  considerations  as  those 
Just  suggested,  we  think  It  was  proper  for 
the  court,  when  advised  by  the  appellant  of 
the  death  of  the  tnistee,  to  make  an  appoint- 
ment. In  order  that  the  very  purposes  of  the 
trust  might  be  carried  Into' execution.  In  re 
Tempest,  1  Ch.  App.  485. 

Included  in  the  property  assigned  In  trust 
to  Tuttle  was  a  frame  building,  situated  up- 
on leased  ground,  the  leasehold  of  which  had 
expired.  This  building  was  attached  by  ap- 
pellant as  a, portion  of  the  Hanks  &  FuUertoa 
real  estate;  that  Is,  the  sheriff  filed  with  the 
clerk  and  recorder  a  copy  of  the  writ  and  a 
notice  of  attachment  that  certain  realty  and 
this  building  were  attached.  No  actual  i>os- 
session  was  ever  pretended  to  be  taken  by 
the  sheriff,  yet  appellant  contends  that  the 
transfer  to  Tuttle,  as  trustee,  was  void  be- 
cause there  was  no  delivery  or  Immediate 
change  of  possession,  as  contemplated  by 
section  226,  div.  5,  Comp.  St  1887.  As  this 
section  applies  to  assignments  of  goods  and 
chattels,  the  appellant's  position  is  not  al- 
together consistent.  Plainly,  If  the  property 
was  personalty,  and  actual  possession  were 
necessary,  no  valid  levy  was  made  by  the 
appellant,  while.  If  It  was  realty,  as  appellant 
evidently  regarded  it  when  It  attached.  It 
was  sufflclently  delivered  to  the  trustee— at 
least  until  a  reasonable  time  elapsed— by 
mere  delivery  of  the  deed  to  Tuttle,  which 
was  found  to  have  been  before  the  appel- 
lant's attachment  was  made.  BurrlU,  As- 
Bignm.  {  243.  Appellant  is,  therefore.  In  no 
position  to  urge  the  line  of  argument  he  pur- 
sues. 

Whether  the  assignment  of  this  building 
and  of  the  other  property  transferred  was 
fraudulently  made,  for  the  purpose  of  de- 
frauding appellant  in  the  collection  of  its 
judgment,  and,  consequently,  was  wholly 
void,  was,  however,  made  an  issue  at  the 
trial,  and  was  found  against  appellant  This 
issue  might  have  properly  involved  the  ques- 
tion of  the  delivery  of  this  building  to  the 
assignee.  But  the  court  evidently  treated 
the  building  as  personalty,  and  foimd  that 
the  assignors  delivered  possession  of  the 
same  to  the  trustee,  Tuttle,  before  the  de- 
fendant bank  attached.  Probably  the  deliv- 
ery was  made  upon  the  theory  that  the  in- 
strument of  transfer  to  Tuttle,  as  trustee, 
was  of  the  nature  of  a  chattel  mortgage, 
where  possession  was  delivered  to  the  trustee 
named;  but  the  fact  of  the  delivery  of  pos- 
•ession  was  found,  and,  considering  the  pe- 


culiar nature  of  the  property,  and  the  im- 
possibility of  physical  delivery,  we  cannot 
now  say  that  possession  of  it  was  withheld 
by  Hanks  &  FuUerton,  and  thus  imply  fraud. 
We  think  the  evidence  fairly  tends  to  show 
that,  by  their  conduct  and  the  delivery  of  the 
written  instruments,  the  assignors  intended 
to  give  up,  and  did  voluntarily  give  up,  to 
the  trustee,  possession  of  all  the  property  as- 
signed, including  possession  of  this  build- 
ing, for  the  benefit  of  their  creditors.  At 
least  in  the  absence  «f  some  circumstance 
tending  to  show  fraud,  we  cannot  deduce  a 
fraudulent  intent  on  the  part  of  the  assignors 
solely  because  the  assignee,  Tuttle,  did  not 
have  instantaneous  physical  occnitation  of 
the  building. 

The  remaining  contention  of  appellant  is 
that  the  assignors  did  not  deliver  certain 
stock  in  the  Great  Falls  Improvement  Com- 
pany to  the  assignee.  But  the  evidence  is 
that  the  paper  delivered  to  the  assignee,  and 
transferred  in  writing  to  him,  was  the  only 
Instrument  which  the  assignors  themselves 
ever  had  evidencing  their  interest  in  the 
shares  of  the  corporation,  and  consisted  of  a 
receipt  to  Hanks  &  Fullerton  for  $2,750,  be- 
ing 55  per  cent  of  their  stock  in  the  com- 
pany. It  appears,  also,  that  Tuttle,  as  trus- 
tee, afterwards  voted  in  behalf  of  thesr 
shares  at  the  corporation's  meetings,  and  ex- 
ercised full  possession  of  the  shares  to  whicl> 
the  assignors  might  have  been  entitled.  Un- 
der such  circumstances,  we  think  the  prop- 
erty was  delivered. 

Appellant  makes  the  further  point  in  hl.« 
brief  that  the  delivery  of  this  receipt  wa-« 
void  because  the  written  Instrument  of  trans- 
fer was  signed  by  only  one  member  of  thr 
firm  of  Hanks  &  Fullerton.  But,  as  this 
question  was  not  raised  by  an  assignment  of 
error,  It  was  not  liefore  the  district  court  for 
review,  and  is  not  before  us  on  appeal.  TbI's 
disposes  of  all  errors  relied  on.  The  Jndg 
ment  is  aflSrmed. 

PEMBERTON,  0.  J.,  and  DB  WITT,  J.. 
concur. 


(19  Mont,  h.i 

PRIEST  V.  EIDB  et  al.' 

(Supreme  Conrt  of  Montana.     Dec.  21,  1896.) 

Appeal — Effect  of  Decision— Law  of  the  Casf 

— Interest. 

1.  In  an  action  for  the  reformation  of  a  bond, 
and  judgment  thereon  after  reformed,  a  deci 
sion  on  appeal  that  the  bond  is  valid  withoui 
reformation  is  conclusive  as  to  its  validity,  and 
becomes  the  law  of  the  case  in  a  second  trial  to 
recover  the  amount  due  on  the  bond. 

2.  In  an  action  for  the  reformation  of  a  con- 
tractor's bond,  and  judgment  thereon  after  re- 
formed, on  appeal  the  supreme  court  reversed 
the  judgment  of  nonsuit  on  tlie  ground  that  the 
bond  was  valid  without  reformation.  Hrirf, 
that  under  Comp.  St.  1887,  div.  5,  f  1237,  al- 
lowing interest  on  the  settlement  of  accoants 
only  after  the  balance  due  has  been  ascertain- 
ed, the  plaintiff  was  not  entitled  to  recover,  on 
the  second  trial,  interest  from  the  date  of  the 
judgment  rendered  at  the  former  trial. 

>  For  opinion  on  rehearing,  >ee  47  Pse.  968L 
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Appeal  from  district  court,  Lewis  and 
Clarke  county;   Henry  N.  Blake,  Judge. 

Action  by  A.  H.  Priest,  assignee  of  John  R'. 
Watson,  against  Frederick  Elde,  Jacob  Swit- 
zer,  and  Joseph  O'Neill.  From  a  Judgment 
for  plaintiff,  defendants  appeal.     Affirmed. 

This  is  a  suit  to  reform  a  trand,  and  for 
Judgment  therefor,  aftCT  reformation  thereof 
has  been  decreed.  This  Is  the  second  appeal 
of  the  case.  See  Watson  v.  O'Neill,  14  Mont. 
197,  35  Pac.  1064.  When  the  case  was  here 
on  the  first  appeal,  we  held  substantially  that, 
if  the  bond  is  construed  in  connection  with  the 
building  contract  and  plans  and  specifications 
of  the  building  mentioned  in  the  complaint,  as 
it  should  be,  as  all  of  said  instruments  were 
contemporaneous,  and  parts  of  the  same  trans- 
action, then  there  was  no  necessity  for  a  ref- 
ormation of  the  bond;  and  that  the  bond  so 
construed  was  a  valid  instrument,'  upon  which 
the  plaintiff  was  entitled  to  recover  the  amount 
sued  for.  We  also  held  that  under  the  fore- 
going view  all  the  allegations  In  the  complaint 
referring  to  a  reformation  of  the  bond  were 
surplusage.  In  the  second  trial  of  the  case 
bek>w  the  court  Ignored  all  the  allegations  of 
the  complaint  relating  to  the  reformation  of 
the  bond,  in  accordance  with  the  decision  of 
this  court,  and,  treating  that  decision  as  the 
law  of  the  cose,  entei-ed  judgment  for  the 
amount  claimed  byplalntiff.  Thedefendants 
appeal  from  the  judgment  and  order  of  the 
court  denying  a  new  trial. 

Henry  C.  Smith,  for  appellants.  F.  C.  Stran- 
ahan,  for  appellee. 

PEMBERTON,  C.  J.  (after  stating  the  facts). 
We  are  clearly  of  the  opinion  that  the  action 
of  the  trial  court  in  holding  the  decision  of  this 
court  in  Watson  v.  O'Neill  (14  Mont.  197,  35 
Pac.  1064)  to  be  the  law  of  the  case  was  cor- 
rect. We  do  not  see  how  the  court  could  have 
done  otherwise.  Counsel  for  the  appellants 
contends  that  the  question  of  the  validity  of 
the  bond  sued  on  was  not  before  this  court  in 
Watson  V.  O'Neill.  We  think  this  contention 
cannot  be  supported.  We  held  tliat  the  bond 
which  was  in  suit  for  reformation,  and,  after 
reformation,  for  judgment  thereon,  was  valid 
without  reformation,  when  properly  construed. 
We  necessarily  passed  upon,  and  had  to  pass 
upon,  the  validity  of  the  bond.  The  plaintiff 
also  appeals  from  the  refusal  of  the  trial 
court  to  allow  his  interest  on  the  demand  from 
the  date  of  the  judgment  rendered  at  the  for- 
mer trial  of  the  case.  We  think  the  vie  at  of 
tlie  court  was  correct.  The  statute  (section 
1237,  dlv.  5,  Comp.  St.  18S7)  allows  Interest  in 
such  cases  as  the  one  at  bar  after  "ascertain- 
ing the  balance  due."  The  amount,  or  "bal- 
ance due,"  was  only  ascertained  when  the  ver- 
dict was  rendered  in  favor  of  plaintiff  at  the 
second  trial  of  the  case.  The  judgment  and 
order  appealed  from  are  affirmed. 

DE  WITT,  J.,  concurs.  HUNT,  J,,  disquali- 
fied. 


(IS  Hont  4S) 

STATE  T.  GAWITH. 

(Supreme  Court  of  Montana.     Dec.  21,  1S06.) 

Ckihinal,  Law— Settlkmext  or  Excbption— No- 
tice—Ekiiok  AS  TO  IXSTUICTIONS— AS- 
sir.XMEXT  or  Ekkou. 

1.  The  bill  of  exceptions  will  not  be  consider- 
ed on  appeal  in  a  criminal  case  where  the  rec- 
ord does  not  show  that  two  days'  notice  of  the 
presentation  of  the  bill  to  the  judge  for  settle- 
ment was  given  to  the  county  attorney,  as  re- 
quired by  Pen.  Code,  §  2171. 

2.  An  assignment  of  error,  based  on  the  re- 
fusal of  the  trial  judge  to  instruct  the  jury  to 
acquit  the  defendant,  cannot  be  considered 
where  the  evidence  is  not  in  the  record. 

3.  Under  Pen.  Code,  $  2194,  providing  that 
motion  for  new  trial,  if  based  on  error  commit- 
ted by  the  trial  judge  in  misdirecting  the  jury 
in  a  matter  of  laWj  or  that  the  verdict  is  con- 
trary to  law  and  evidence,  must  be  made  on  bill 
of  exceptions,  and  the  notice  of  motion  must 
designate  the  grounds  upon  which  it  will  be 
based,  an  assignment  that  the  verdict  is  con- 
trary to  law  and  evidence  is  insufficient  to  bring 
before  the  appellate  court  alleged  error  in  the 
instructibns. 

Appeal  from  district  court,  Flathead  coun- 
ty; Charles  W.  Pomeroy,  Judge. 

Jeese  Gawlth  was  convicted  of  grand  lar- 
ceny, and  api>eals.    Affirmed. 

The  defendant,  was  convicted  of  grand  lar- 
ceny, and  sentenced  to  the  penitentiary  by  the 
district  court  of  Flathead  county  on  February 
12,  1896.  On  February  17th  he  gave  his  no- 
tice of  intention  to  move  for  a  new  trial,  upon 
the  grounds,  among  others,  that  the  court 
erred  "in  refusing  to  instruct  or  advise  the 
Jury  to  acquit,"  and  "that  the  verdict  in  said 
cause  Is  contrary  to  the  law  and  evidence." 
The  notice  stated  that  the  motion  would  be 
made  upon  a  bill  of  exceptions,  to  be  there- 
after submitted  to  and  settled  by  the  court, 
and  upon  the  files  and  records  and  minutes 
of  said  court.  The  notice  of  intention  to  move 
for  a  new  trial  was  duly  served  upon  the  coun- 
ty attorney  on  February  17,  1896.  The  rec- 
ord contains  no  proof  of  service  upon  the  coun- 
ty attorney  of  the  bill  of  exceptions,  or  of  no- 
tice of  the  presentation  of  the  bill  of  exceptions 
to  the  judge  for  settlement.  On  May  19,  1886, 
Judge  Pomeroy  certified  that  the  bill  of  excep- 
tions was  settled  and  allowed.  On  June  23d 
the  motion  for  a  new  trial  was  overruled,  and 
on  August  22d  defendant's  counsel  duly  gave 
notice  of  appeal  from  the  judgment,  and  from 
the  order  denying  defendant's  motion  for  a 
new  trial. 

G.  B.  Nolan,  for  appellant.  H.  J.  Haskell, 
for  the  State. 

HUNT,  J.  (after  stating  the  facts).  At  the 
outset  of  this  case  the  state  objects  to  the  con- 
sideration by  this  court  of  the  bill  of  excep- 
tions embodied  in  the  transcript,  because  it 
does  not  appear  by  the  record  that  the  appel- 
lant ever  notified  the  county  attorney  that  he 
would  present  a  blU  of  exceptions  to  the  judge 
for  settlement.  The  recitals  and  statements 
of  record,  by  wliich,  of  course,  we  must  deter- 
mine whether  the  appellate  power  of  this  court 
is  invoked,  nowhere  disclose  that  any  notice  of 
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the  presentation  of  a  bill  of  exceptions  to 
the  Judge  for  settlement  was  ever  given  to 
the  county  attorney;  nor  does  It  appear  that 
the  county  attorney  ever  appeared  to  offer 
amendments  for  any  purpose  whatsoever  con- 
nected with  the  settlement  of  any  ,blU  of  excep- 
tions, or  in  any  manner  knew  of  the  existoice 
of  any  such  paper  before  appeal  was  taken,  or 
that  he  waived  the  notice  required  by  the  stat- 
ute. The  statute  requiring  a  notice  of  at  least 
two  days  to  the  county  attorney  of  the  presen- 
tation of  the  bill  to  the  Judge  is  mahdatory. 
Notice  is  indispensable,  and  it  must  appear  on 
the  face  of  the  record  that  this  step  has  been 
taken.  Railroad  Co.  t.  Ditmars  (Kan.  App.) 
42  Pac.  933.  The  statute  provides  one  neces- 
sary way  by  which  possible  errors  in  the  pres- 
entation of  matter  excepted  to  on  the  trial, 
and  sought  to  be  preserved  for  review  by  bill 
of  exceptions,  can  be  revised  and  made  cor- 
rect, which  is  by  extending  to  the  prosecuting 
officer  an  opportunity  to  examine  the*  defend- 
ant's proposed  bill  of  exceptions,  that  he  may 
offer  amendments  to  the  same.  McKay  v. 
RaUway  Co.,  13  Mont.  15,  31  Pac.  999.  To 
deny  him  this  opportunity  is  to  Ignore  the  law, 
and  that  he  has  had  this  opportunity  this  court 
can  only  be  advised  by  an  affirmative  showing 
by  the  record.  This  must  be  so,  for  the  rea- 
son that,  if  the  county  attorney  has  had  ho  no- 
tice of  the  bill  of  exceptions,  he  has  had  no 
chance  to  object  thereto,  and  matter  may  thus 
have  been  incorporated  in  the  bill  as  settled 
by  the  Judge  which  had  no  proper  place  there- 
in, and  which  would  not  have  been  allowed 
had  the  county  attorney  had  the  statutory  op- 
portunity to  caU  the  Judge's  attention  to  errors 
or  defects  in  the  proposed  bill.  In  State  v. 
Hinchey,  5  Wash.  336,  31  Pac.  870,  this  exact 
question  was  raised,  and  the  court  said:  "The 
respondent  also  moves  the  court  to  strike  the 
bill  of  exceptions  from  the  files  on  the  ground 
that  no  notice  of  the  settlement  thereof  was 
served  upon  the  respondent,  as  required  by 
law.  And,  as  the  record  Is  silent  as  to  notice, 
there  Is  nothing  before  us  to  show  that  the 
court  had  Jurisdiction  to  settle  the  same." 
The  following  cases  are  also  in  point,  and  hold 
that  the  record  should  show  that  the  bill  of 
exceptions  was  served,  or  notice  of  the  presen- 
tation of  the  same  for  settlement  must  be 
given  to  the  opposite  party  or  his  counsel: 
Snead  v.  Tietjen  (Ariz.)  24  Pac.  324;  People  v. 
Hill,  78  Cal.  405,  20  Pac.  8C2;  Coleman  v.  Ran- 
som, 45  Oa.  316;  Arnett  v.  Guriey,  59  Ga. 
CC6;  Akerman  v.  Neel,  70  Ga.  728;  3  Enc. 
PI.  &  Prac.  pp.  444-446.  The  bill  of  excep- 
tions which  contains  the  evidence  cannot, 
therefore,  be  considered.  On  the  appeal  from 
the  Judgment  we  cannot  consider  the  alleged 
error  of  the  court  In  refusing  to  instruct  or 
advise  the  Jury  to  acquit,  for  the  reason  that 
the  ground  of  that  motion  was  the  insufficiency 
of  the  evidence  to  warrant  a  conviction.  But, 
as  the  evidence  is  not  before  us,  as  heretofore 
decided,  we  cannot  review  the  same. 

The  defendant  relies  upon  errors  alleged  to 
have  been  committed  by  the  court  in  instruct- 


ing the  Jury.  Section  2194  of  the  Penal  Code 
provides  that  a  motion  for  a  new  trial.  If  error 
has  been  committed  by  the  court  in  misdirect- 
ing the  Jury  in  a  matter  of  law,  or  if  the  court 
has  erred  in  the  decision  of  any  question  of 
law  arising  during  the  course  of  the  trial,  or 
when  the  verdict  is  contrary  to  the  law  or  evi- 
dence, must  be  made  upon  a  bill  of  exertions, 
and  the  notice  of  motion  must  designate  the 
grounds  upon  which  the  motion  will  be  made. 
The  ground  designated  in  the  notice  of  motlcm 
in  the  case  before  us  is  that  "the  verdict  1» 
contrary  to  law  and  evidence."  So  far,  there- 
fore, as  the  motion  pertains  to  the  evidence,  it 
must  be  disregarded  at  once,  as  the  evidence  is 
not  before  us.  The  question  remaining,  there- 
fore, resolves  itself  into  this:  Can  this  court 
review  the  instructions  on  an  appeal  from  the 
Judgment,  or  from  an  order  denying  a  motion 
for  a  new  trial,  where  the  only  designation  of 
the  ground  upon  which  the  motion  for  a  new 
trial  was  made  is  that  "the  verdict  is  contrary 
to  law'*?  It  would  seem  as  if,  under  any  cir- 
cumstances, there  should  be  a  more  specific 
designation  of  the  ground  relied  on  than  we 
find  in  this  case  (State  v.  Black,  15  Mont.  144, 
S8  Pac.  674);  but,  assuming  that  by  changes 
in  the  Code  since  State  v.  Black,  supra,  wa* 
decided  the  statutory  words  are  now  a  suffi- 
cient designation  upon  which  the  court  will  re- 
view the  question  of  whether  "a  verdict  is  con- 
trary to  law  or  evidence,"  still  the  appellant 
here  is  not  in  a  position  to  have  the  instruc- 
tions considered  by  the  court,  because,  under 
a  notice  of  motion  designating  as  grounds  for 
a  new  trial  that  "the  verdict  Is  contrary  to  law 
and  evidence,"  the  statute  does  not  mean  T» 
Include  the  distinct  and  separate  ground  of 
motion  enumerated  In  subdivision  5  of  section 
2192,  which  authorizes  the  court  to  grant  a 
new  trial  "when  the  court  has  nrisdirected  the 
Jui-y  in  a  matter  of  law,  or  has  erred  in  the 
decision  of  any  question  of  law  arising  during 
the  course  of  the  trial."  In  Froman  v.  Patter- 
son, 10  Mont.  107,  24  Pac.  692,  the  court  ap- 
provingly quoted  from  the  opinion  in  Bruma- 
glm  V.  Bradshaw,  39  Cal.  24,  where  the  court 
held  that  It  was  not  enough  to  aver  that  the 
verdict  was  against  law,  and  then  offer  to  sup- 
port the  averment  by  showing  that  tlie  verdict 
was  not  supported  by  the  evidence,  and  was, 
for  that  reason,  against  law,  and  said:  "If  such 
a  course  of  proceeding  was  tolerated,  all  the 
other  specific  grounds  for  new  trial  enumer- 
ated in  the  statute  might,  for  the  same  reason, 
be  condensed  Into  the  one  ground  that  *the 
verdict  is  against  law';  tor,  in  that  general 
sense.  It  would  be  'against  law'  If  there  was 
.any  valid  reason  whatsoever  for  a  new  trial. 
But  the  statute.  In  authorizing  a  new  trial  on. 
the  ground  that  the  verdict  'is  against  law,' 
evidently  does  not  Intend  to  Include  In  that 
phrase  all  or  any  of  the  other  several  distinct 
and  separate  grounds  of  the  motion  which  are 
specified  hi  the  act"  Hayne,  New  Trial  & 
App.  §  99.  It  seems  to  us  that  to  hold  that 
the  Instructions  may  be  reviewed  on  appeal 
under  the  sole  designated  ground  that  the  ver- 
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diet  IB  contrary  to  law  would  do  entirely  away 
with  the  distinct  and  separate  ground  upon 
wlilcta  a  new  trial  may  be  granted  when  the 
eonrt  has  ndsdlrected  the  Jury  In  a  matter 
of  law.  A  rerdlct  Is  against  law,  says  Bayne 
on  New  Trial  and  Appeal,  f  99,  only  "where  It 
can  be  seen  that  the  yerdict  of  the  Jury  was 
against  the  Instructions."  Murray  ▼.  Heinze, 
17  Mont  353,  42  Pac.  1057,  and  43  Pac.  714. 
There  being  nothing  left  for  review  of  which 
appellant  complains,  the  Judgment  and  order 
appealed  from  must  be  affirmed. 

PEMBBRTON,  a  J,  and  DB  WITT,  J., 
concur. 


08  Mont.  S93) 

MADDOX  T.  TEAGUB  et  al.  (OADDIS, 
Interrener). 

(Supreme  Court  of  Montana.     Dec  21,  1896.) 
Action  on  Sberiff's  Bond— Intebvbntion. 
In  an  action  by  a  mortgagee  on  a  BheriCTs 
bond  for  miscondnct  In  a  sale  under  the  mort- 
gage, the  holder  of  a  note  secured  by  the  same 
mortgage  may  intervene,  under  CSode  Cir.  Froc. 
*  S  24,  as  a  person  "who  has  an  interest  in  tiie 
matter  of  litigation." 

Appeal  from  district  court,  Meagher  coun- 
ty;  Frank  Henry,  Judge.     . 

Action  by  Fletcher  Maddox  against  B.  EL 
Teague,  administrator  of  William  Rader,  and 
others.  William  Gaddls  was  allowed  to  in- 
terTene,  and  plaintiff  appeals,  complaining 
thereof.     Affirmed. 

Toole  &  Wallace  and  Thomj^son  &  Maddox, 
for  appellant  Carpenter  &  Carpenter,  for 
respondent 

DB  WITT,  J.  We  hare  here  another  ap-. 
peal  In  the  case  In  which  we  rendered  a  de- 
dsion,  reported  In  18  Mont  — ,  46  Pac.  535. 
This  appeal  is  by  the  plalntUT  below  as 
against  the  Intervener,  Gaddls.  Appellant 
here  alleges  error  of  the  court  below  In  al- 
lowing the  Intervention  of  Gaddls.  For  a 
statement  of  the  case,  see  the  former  deci- 
sion, 18  Mont  512,  46  Pac.  535,  and  also  the 
decision  on  the  first  appeal,  9  Mont  126,  22 
Pac.  386.  Gaddls,  the  Intervener,  and  re- 
spondent here,  defends  the  action  of  the  low- 
er court  In  allowing  him  to  Intervene  upon 
two  grounds:  First,  that  the  allowance  of 
Intervention  Is  now  the  law  of  the  case,  for 
the  reason  that  It  was  decided  In  the  old  ap- 
peal, 9  Mont  126,  22  Pac.  386;  second,  that 
the  decision  upon  this  question  in  9  Mont  and 
22  Pac.  Is  correct  In  law.  The  decision  upon 
the  first  appeal  that  Gaddls  had  a  right  to 
Intervene  was  made  upon  a  stipulation  of 
counsel  that  the  court  should  decide  that 
question.  See  page  136,  9  Mont,  and  page 
386,  22  Pac.  A  dissenting  opinion  in  that 
case,  however,  contends  that  the  court  bad 
no  Jurisdiction  to  decide  that  point,  because 
no  appeal  had  been  taken  by  the  party  alleged 
to  have  been  aggrieved.  We  shall  not  now  de- 
termine whether  the  decision  in  that  respect, 
made  by  the  court  on  the  old  appeal,  la  now 
47  Pac.-^4 


the  law  of  the  case,  because  we  are  of  the 
opinion  that  the  decision  was  correct  in  law, 
and  may  now  be  so  held  as  an  original  ques- 
tion. The  reasons  for  the  correctness  of  the 
decision,  we  are  of  opinion,  are  well  set  forth 
In  the  opinion  upon  the  first  appeal.  Page 
187,  9  Mont.,  and  page  386,  22  Pac.  See,  also, 
the  authorities  cited  by  the  respondent,  Gad- 
dls, in  that  case.  See,  also,  Cobum  v.  Smart, 
53  CaL  742. 

Upon  the  question  of  diylslon  of  the  pro- 
ceeds of  a  mortgage  securing  several  notes, 
we  also  add  the  following  remarks  in  1  Beach, 
Mod.  Bq.  Jur.  i  465:  "But  the  weight  of  au- 
thority, especially  of  the  more  recent  deci- 
sions. Is  that  the  proceeds  should  be  applied 
pro  rata  In  part  payment  of  the  several 
notes,  irrespective  of  their  dates  of  maturity 
or  assignment;  and  this  rule  would  seem  to 
be  the  most  equitable,  and  not  less  upon  pure- 
ly technical  distinctions."  See,  also,  cases  cit- 
ed to  this  text  We  are  certainly  of  opinion 
that  Graddis— the  third  person— had  an  Inter- 
est in  the  matter  In  litigation.  The  matter  in 
litigation  was  the  only  security  by  which  he 
could  realize  upon  his  note.  Adapting  the 
language  of  Mr.  Pomeroy,  quoted  in  9  Mont 
and  22  Pac.,  we  think  it  is  true  that,  If  the 
original  action  of  Maddox  had  never  been 
commenced,  and  Gaddis  had  first  brought  the 
action  as  sole  plaintiff,  he  would  have  been 
entitled  to  recover  in  his  own  name,  to  the  ex- 
tent at  least,  sought  It  Is  therefore  ordered 
that  the  Judgment  In  this  case  be  affirmed. 

PBMBERTON,  C.  J,  concurs.  HUNT,  J., 
disqualified. 


(U  Mont «) 

PALMER  T.  CITY  OF  HELENA  et  al. 

(Supreme  Court  of  Montana.     Dec.  26,  1898.) 

Municipal  Cobpokations — Indebtedness  betond 

Constitutional  Limit— Fundino  Bonds. 

1.  The  issuing  of  new  bonds,  for  the  purpose 
of  funding  a  like  amount  of  outstanding  bonds 
and  warrants,  does  not  create  an  "indebted- 
ness," within  Const  art  13.  §  6,  limiting  the 
amount  of  indebtedness  which  a  municipality 
may  incur.  Hotchkiss  v,  Marion,  29  Pac.  821, 
2  Mont.  218,  followed. 

2.  Const,  art.  13,  5  6,  and  Pol.  Code,  5  4800, 
snbd.  64,  forbidding  municipal  corporations  to 
Incur  an  indebtedness  exceeding  3  per  cent,  of 
the  assessed  value  of  the  taxable  property 
therein,  unless  an  increase  is  "necessary  to  con- 
struct a  sewerage  system,  or  to  secure  a  supply 
of  water,"  and  is  authorized  by  a  vote  of  the 
taxpayers  affected  thereby,  do  not  authorize 
cities  which  had  sewerage  systems  at  the  time 
the  constitution  was  adopted  to  create  an  in- 
debtedness beyond  the  3  per  cent  limit 

Appeal  from  district  court,  Lewis  and 
Clarke  county;   Henry  W.  Blake,  Judge. 

Action  by  Harry  B.  Palmer  against  the  city 
of  Helena  and  others  to  restrain  the  issuance 
and  sale  of  municipal  bonds.  Defendants 
recovered  Judgment  on  the  pleadings,  and 
plaintiff  appeals.     Reversed. 

The  plaintiff  and  appellant  Is  a  resident 
aad  taxpayer  of  the  city  of  Helena.  The  de- 
fendants are  the  d^  of  Helena  and  the  may- 
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or,  aldermen,  treasurer,  and  city  attorney  of 
said  city.  This  action  Is  prosecuted  by  the 
plaintiff,  as  a  taxpayer,  to  restrain  the  de- 
fendant city  and  its  officers  from  issuing, 
negotiating,  and  selling  certain  bonds,  de- 
scribed in  the  complaint,  which  it  is  alleged 
that  said  city  proiwses  to  issue,  negotiate, 
and  sell  for  the  purpose  of  refunding  certain 
other  bonds  denominated  "Sewer  Bonds," 
and  for  the  purpose  of  funding  a  large 
amount  of  outstanding  warrants  heretofore 
issued  by  said  city.  It  is  alleged  in  the  com- 
plaint that  the  Indebtedness  which  would  be 
created  by  issuing,  negotiating,  and  selling 
such  bonds  will  be  in  excess  of  the  limit  pre- 
scribed by  the  provisions  of  article  13,  §  6, 
of  the  state  constitution.  The  complaint  al- 
leges that  on  July  9,  1895,  a  resolution  was 
introduced  in  the  city  council  of  said  city, 
and  passed,  to  call  an  election  to  submit  to 
the  electors  the  question  of  declaring  $280,- 
000  sewer  bonds  outside  of  the  constitutional 
limitation;  that,,  in  pursuance  thereof,  an 
election  was  held,  and  a  majority  of  the  elect- 
ors of  said  city  voted  In  favor  of  declaring 
the  bonds  outside  of  the  constitutional  lim- 
itation. It  is  also  alleged  that  on  the  13th 
day  of  August,  1895,  the  city  council  of  said 
city  passed  a  resolution  to  call  an  election 
for  the  purpose  of  submitting  to  the  voters 
the  question  of  issuing  bonds  to  refund  and 
fund  the  bonds  and  warrants  mentioned  in 
the  complaint;  that  said  election  was  held, 
and  a  majority  of  the  voters  of  the  city  voted 
in  favor  of  the  issuing  of  such  bonds;  that 
afterwards  ordinances  were  passed  by  the 
city  council  of  said  city  directing  the  bonds 
to  be  issued  and  sold  to  the  highest  bidder; 
that  the  city  council  of  said  city  advertised 
for  bids  for  the  bonds,  and  on  the  29th  day 
of  February,  1896,  sold  the  bonds  to  one 
George  F.  Cope.  The  plaintiff  alleges.  In 
substance,  that  at  the  time  of  the  passing  of 
said  resolutions  and  ordinances  by  the  city 
council  of  said  city,  and  the  election  held 
thereunder  for  the  purposes  already  stated, 
the  debt  of  said  city,  already  Incurred  and 
existing,  exceeded  the  amount  of  the  indebt- 
edness which  the  city  was  permitted  to  in- 
cur under  the  provisions  of  article  13,  §  6, 
of  the  constitution  of  the  state;  that  the 
amount  of  warrants  then  outstanding,  exclu- 
sive of  interest,  was  1.368,811.35;  that  the 
amount  of  bonds  outstanding  at  that  date 
was  $391,500,  making  a  total  indebtedness  of 
bonds  and  warrants,  exclusive  of  interest.  In 
the  sum  of  $700,311.35;  that  the  as-sessed 
valuation  of  the  city  for  the  year  1895  was 
$13,943,637;  that  the  resolutions  and  ordi- 
nances passed  by  the  city  council  of  said  city 
were  absolutely  null  and  void,  because  in 
violation  of  the  provisions  of  the  section  of 
the  constitution  above  referred  to;  and  that 
the  election  Ijeld  under  and  in  pursuance  of 
said  resolutions  and  ordinances  were  also  In- 
effectaal  and  void  for  the  same  reason.  The 
defendants,  'n  their  answer,  claim  that  $161,- 
500  of  the  bonds  mentioned  in  the  complaint 


are  bonds  which  the  city  Is  seeking  to  refund 
at  a  lower  rate  of  Interest  than  said  bonds 
are  now  drawing,  and  claim  that  the  city  has 
power  and  autliority  to  refund  said  bonds 
under  section  4800,  subd.  64,  of  the  Political 
Code,  and  claim,  also,  that  the  refunding  of 
said  bonds  is  not  the  creation  of  a  new  in- 
debtedness. The  defendants  further  con- 
tend that,  without  reference  to  the  question 
of  the  city's  undertaking  to  place  the  sewer 
bonds  outside  of  the  ordinary  3  per  cent 
limit  fixed  by  the  constitution,  the  city  is  en- 
titled to  issue  bonds  to  the  amount  of  $168,- 
204  for  any  Indebtedness  that  was  existing 
on  the  12th  day  of  September,  1893,  provided 
such  Indebtedness  still  remains  unpaid.  The 
defendants  allege  that  on  the  12th  day  of 
September,  1893,  there  were  outstanding 
warrants,  that  still  remain  unpaid,  to  the 
amount  of  $145,171.  This  Is  not  disputed  by 
the  plaintiff.  The  defendants  further  allege, 
and  which  is  not  disputed  by  the  plaintiff, 
that  the  assessment  of  the  city  of  Helena 
for  the  year  1892,  and  which  remained  the 
b,asls  for  calculating  the  limit  of  Indebted- _ 
ness  until  September,  1893,  was  $18,656,828, ' 
and  that  3  per  cent,  of  this  amount  is  $559,- 
704,  and  that  the  city  was,  therefore,  author- 
ized to  incur  an  indebtedness  for  ordinary 
purposes,  on  the  12th  day  of  September,  1893, 
to  the  amount  of  $559,704,  from  which  said 
sum,  they  claim,  if  the  bonded  indebtedness 
of  $391,500  is  deducted.  It  will  leave  the  sum 
of  $108,204,  and  for  which  last  sum  the  city 
is  authorized  to  issue  its  bonds,  for  the  pur- 
pose of  funding  said  debt  without  -Infring- 
ing upon  said  constitutional  limitation.  The 
defendants  claim  that  In  any  event,  and 
without  infringing  upon  the  constitutional 
provision  invoked  by  the  plaintiff  in  this 
case,  the  city  of  Helena  may  Issue  refunding 
bonds  to  the  amount  of  $161,500  to  take  up 
the  old  bonds,  and  $168,204  for  the  purpose 
of  funding  the  warrant  Indebtedness  of  the 
city,  with  the  accrued  Interest  due  on  said 
bonds  and  warrants.  Defendants  deny  that 
the  resolutions  and  ordinances  of  the  city 
council  of  said  city  and  the  elections  held 
thereunder  were  Ineffectual  and  void,  and 
claim  that  the  city  had  the  right  by  such 
ordinances  and  elections  to  declare  the  $280,- 
000  sewer  bonds  outside  of  the  3  per  cent 
limitation  of  Indebtedness  prescribed  by  the 
constitutional  provision  mentioned  and  in- 
voked by  plaintiff.  The  district  court  ren- 
dered judgment  on  the  pleadings  in  favor  of 
defendants,  and  dismissed  plaintiff's  com- 
plaint. From  this  judgment  the  plaintiff  ap- 
peals. 

Walsh  &  Newman,  for  appellant.  M.  Btil- 
lard,  for  respondents. 

PEMBEBTON,  C.  J.  (after  staUng  the 
facts).  The  first  question  presented  by  this 
appeal  Is  as  to  whether  the  Issuing  and  sale  of 
new  bonds,  in  the  sum  of  $161,500,  by  the 
city,  for  the  purpose  of  refunding  a  like 
amount  of  old  bonds  of  the  city,  creates  a 
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new  debt.  The  only  objection  urged  by  ap- 
pellant to  such  proposed  action  by  the  city  is 
that  an  additional  debt  will  be  created  there- 
by. This  court,  in  Hotchklss  v.  Marlon,  12 
Mont.  218,  29  Pnc.  821,  held  that  the  funding 
of  an  existing  Indebtedness  by  the  issuance 
of  bonds  did  not  create  a  new  or  additiohnl 
Indebtedness,  but  that  the  form  of  the  lia- 
bility of  a  county  was  only  changed  thereby. 
In  that  case  this  question  is  fully  discussed, 
and,  we  think,  the  proper  conclusion  reached. 
We  think  that  case  is  decisive  of  the  ques- 
tion raised  here.  The  respondents  contend 
that,  in  any  view  of  the  case,  the  city  can  is- 
sue bond's  in  the  sum  of  $168,204  for  the  pur- 
pose of  funding  a  like  amount  of  city  war- 
rants now  outstanding.  It  is  conceded  that 
the  assessment  of  the  city  of  Helena  for  the 
year  1892,  and  which  remained  the  basis  for 
calculating  the  amount  of  indebtedness  the 
city  might  incur  under  the  constitution  until 
September,  1803,  was  $18,656,828;  that  3  per 
cent,  of  this  is  $u59,7W;  that  the  city  was 
authorized  to  Incur  an  indebtedness  to  that 
amount  for  ordinary  purposes  on  Septemljer 
12,  1893;  that,  if  the  wh61e  bonded  indebted- 
ness of  the  city,  to  wit,  $391,500,  be  deducted 
from  said  sum,  it  would  leave  ithe  sum  ol 
$168,204,  evidenced  in  this  case  by  warrants, 
which  the  city  could  legally  fund  by  issuing 
bonds  therefor.  It  is  also  conceded  that  on 
the  12th  day  of  September,  1893,  there  were 
outstanding  warrants  of  the  city,  which  still 
remain  unpaid,  to  the  amount  of  $145,171. 
Upon  this  showing  and  these  concessions,  we 
think  the  city  may  lawfully  fund  the  warrants 
of  the  city  by  Issuing  its  bonds  to  the  amount 
of  $168,204,  provided  said  warrants  were  is- 
sued for  indebtedness  Incurred  imder  the  as- 
sessment of  1892,  if  warrants  to  that  amount 
remain  now  unpaid.  This  Is  in  accordance 
■with  the  views  expressed  in  Hotchklss  v. 
Marion,  supra.  These  warrants  remaining 
unpaid  should  be  funded  according  to  the 
date  of  their  Issue. 

The  Important  question  that  arises  on  this 
appeal  is  as*  to  the  authority  of  the  city,  by 
ordinance  and  vote  of  the  electors,  at  an  elec- 
tion held  under  such  ordinance,  to  take  the 
sewer  bonds  mentioned  in  the  pleadings  out  of 
the  3  per  cent,  limit  of  indebtedness  for  or- 
dinary expenses  prescribed  by  the  constitu- 
tion, and  place  the-  indebtedness  evidenced  by 
such  bonds  under  the  larger  limit  allowed  by 
tbe  constitution  for  sewer  and  water  systems, 
and  which  larger  limit  is  fixed  by  section  4800, 
subd.  64,  Pol.  Code,  at  10  per  cent,  of  the  as- 
sessed valuation  of  property,  as  the  maximum 
amount  of  indebtedness  the  city  can  incur 
for  such  sewer  and  water  systems,  when  the 
same  shall  be  necessary  to  construct  such 
system  or  systems,  and  after  the  same  shall 
be  authorized  by  vote  of  the  people.  Section 
6,  art.  13,  of  the  constitution,  reads  as  fol- 
lows: "No  city,  town,  township  or  school 
district  shall  be  allowed  to  become  indebted 
in  any  manner  or  for  any  purpose  to  an 
amount,  incladlng  existing  indebtedness,  in 


the  aggregate  exceeding  three  per  centum  of 
the  value  of  the  taxable  property  therein,  to 
be  ascertained  by  the  last  assessment  for  the 
state  and  county  taxes  previous  to  the  incur- 
ring of  such  indebtedness,  and  all  bonds  or  obli- 
gations in  excess  of  such  amount  given  by,  or 
on  behalf  of,  such  city,  town,  townslUp  or 
school  district  shall  be  void:  Provided,  how- 
ever, that  the  legislative  assembly  may  extend 
the  limit  mentioned  in  this  section,  by  author- 
izing municipal  corporations  to  submit  the 
question  to  a  vote  of  the  taxpayers  affected 
thereby,  when  such  Increase  is  necessary  to 
construct  a  sewerage  system  or  to  procure  a 
supply  of  water  for  such  municipality  which 
shall  own  and  control  said  water  supply  and 
devote  the  revenues  derived  therefrom  to  the 
payment  of  the  debt."  That  part  of  subdi- 
vision 64,  i  4800„Pol.  Code,  pertinent  to  this 
question,  is  as  follows:  "That  an  additional 
indebtedness  may  be  incurred,  when  neces- 
sary, to  construct  a  sewerage  system.  •  •  * 
The  additional  indebtedness  authorized.  Includ- 
ing all  indebtedness  heretofore  contracted, 
which  is  unpaid  or  outstanding,  for  the  con- 
struction of  a  sewerage  system,  shall  not  ex- 
ceed ten  per  centum  over  and  alwve  the  three 
per  cent,  heretofore  referred  to  of  the  total 
assessed  valuation  of  the  taxable  property  of 
the  city  as  ascertained  by  the  last  assessment 
for  state  and  county  taxes.  And,  provided 
further,  that  the  above  limit  of  ten  per  cen- 
tum shall  not  be  extended  unless  the  question 
shall  have  been  submitted  to  a  vote  of  tbe 
tax-payers  affected  thereby  and  carried  in  the 
affirmative  by  a  vote  of  a  majority  of  said 
tax-pa.vers  who  vote  at  such  election."  It 
will  be  observed  that  the  section  of  the  Code 
quoted  above  is  In  harmony  with  the  consti- 
tutional provision  involved.  The  creation  of 
an  indebtedness  greater  than  3  per  cent,  of 
the  assessed  value  of  property  within  the 
limits  is  absolutely  forbidden  to  the  city  by 
the  constitution  and  the  statute,  unless  the 
creation  thereof  is  necessary,  and  is  author- 
ized by .  a  vote  of  the  electors,  for  the  pur- 
pose of  constructing  a  sewer  or  water  system. 
It  is  conceded  that,  at  the  time  tbe  ordinance 
ordering  an  election  was  passed  by  the  city, 
and  when  the  election  was  held  thereunder  to 
declare  the  sewer  bonds  out  of  the  3  per  cent, 
limit,  and  into  the  10  per  cent,  limit  allowed 
by  law  for  sewer  and  water  systems,  the  city 
of  Helena  had  already  constructed  her  sewer 
system.  In  fact,  her  sewer  system  was  con- 
structed prior  to  the  adoption  of  tbe  constitu- 
tion and  the  enactment  of  the  provision  of  the 
Code  thereunder.  The  bonds  in  question  were 
issued  under  laws  passed  by  the  territorial 
legislature.  These  laws  and  the  vaUdity  of 
the  bonds  are  not  questioned.  The  defend- 
ants contend  that,  as  cities  which  had  no  sew- 
er systems  when  the  constitution  was  adopt- 
ed might  take  advantage  and  get  the  benefit 
of  its  provisions  by  declaring  their  sewer 
bonds  out  of  the  3  per  cent  limit  fixed  by  the 
constitution  for  ordinary  expenses,  by  pro- 
ceeding in  tbe  manner  that  the  city  of  Helena 
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has  undertaken  to  proceed,  It  would  be  a  man- 
ifest injustice  to  deny  to  cities  that  had  a 
sewer  system  before  the  adoption  of  the  con- 
stitution the  right  to  so  place,  distribute,  anil 
dispose  of  their  Indebtedness.  But,  under  the 
constitution  and  the  statutes  enacted  there- 
under, before  any  city  can  create  a  debt  In 
excess  of  3  per  cent,  of  the  value  of  the  tax- 
able property  therein,  it  must  be  necessary  to 
do  so  for  the  purpose  of  constructing  a  "sew- 
erage system  or  to  secure  a  supply  of  water 
'for  such  municipality."  Was  It  necessary.  In 
order  to  secure  a  sewerage  system  or  supply 
of  water  for  the  city,  by  ordinance  and  vcnte 
of  the  people  to  take  these  sewer  bonds  out  of 
the  3  per  cent,  limit  and  place  them  In  the 
10  per  cent  limit,  at  the  time  the  attempt  to 
do  so  was  made,  as  shown  in  the  statement? 
We  think  not  It  could  not  ^  necessary,  for 
the  city  had  its  sewer  system  at  the  time. 
Suppose,  as  suggested  by  counsel  for  appel- 
lant in  the  argument  of  the  case,  that  a  city 
which  had  constructed  its  sewer  system  since 
the  adoption  of  the  constitution,  and  had  paid 
for  it  out  of  its  general  fund,  should  under- 
take to  vote  and  place  the  amount  of  the  cost 
of  its  construction  out  of  the  3  per  cent  limit 
and  into  the  10  per  cent  limit  permitted  under 
circumstances  shown  above,  would  it  be  con- 
tended that  such  action  would  be  warranted, 
either  by  the  constitution  or  the  provision  of 
the  Code  cited  above?  We  think  not  There 
would,  clearly,  in  such  case,  be  no  necessity 
that  would  authorize  such  action.  The  con- 
stitution, we  think.  Is  prospective  In  its  terms 
and  purposes.  If  this  view  acts  harshly  up- 
on the  city  of  Helena  In  this  instance,  we  can- 
not help  it  however  much  we  may  regret  It 
We  must  construe  the  constitution  and  laws 
as  we  find  them.  We  have  no  power  or  dis- 
position to  legislate  In  this  matter.  We  have 
so  far  contended  for  and  held  to  a  strict  con- 
struction of  the  fundamental  law  of  the  state. 
We  believe  It  to  be  right,  and  for  the  best  In- 
terest of  the  people,  to  strictly  construe  the 
constitution.  We  cannot  consent  tq  such  a 
loose  and  liberal  construction  of  that  sacred 
instrument  as  shall,  in  effect  abrogate  its 
provisions,  and  thereby  endanger  the  guaran- 
ties of  life,  liberty,  and  property  which  the 
framers  thereof  sought  to  secure  to  the  peo- 
ple. State  V.  Rotwitt  15  Mont  29,  37  Pac. 
845;  State  v.  Tooker,  15  Mont.  8,  37  Pac. 
840;  State  v.  Mitchell,  17  Mont  67,  42  Pac. 
100;  State  v.  Camp  Sing,  18  Mont  128.  44 
Pac.  516.  In  State  v.  Camp  Sing  we  said: 
"And  In  the  matter  before  us  It  Is  better  that 
we  suffer  all  the  inconveniences  of  a  present 
loss  of  revenue  than  that  we  let  go  of  the 
constitution  for  the  sake  of  relief  from  tem- 
porary distresses.  The  argument  of  ab  in- 
con  venlentl  must  be  excluded  from  all  con- 
trol over  the  decision."  The  provisions  of  the 
constitution  are  mandatory  and  prohibitory, 
unless  by  express  words  they  are  declared  to 
be  otherwise.  Const,  art.  3,  {  29.  We  are 
therefore  of  the  opinion  that  the  city  cannot 
now  place  the  sewer  bonds  involved  in  the  10 


per  cent,  limit  as  It  has  sought  to  do,  and 
that  Its  attempt  to  do  so  is  void.  The  cause 
Is  remanded  to  the  district  court  with  instruc- 
tions to  enter  Judgment  In  accordance  with 
the  views  herein  expressed.  Remittitur  forth- 
with. 

DE  WITT  and  HUNT,  JJ.,  concur. 


(19  Mont  SS) 
SANFORD  et  al.  v.  EDWARDS. 
(Supreme  Court  of  Montana.     Dec.  21,  1896.) 
ScMMOxs— Sekvice — Parol  Etidbnce. 

1.  Under  Code  Civ.  Proc.  f  744,  subd.  4 
(Comp.  St.  1887),  providing  for  service  of  sum- 
mous  by  reading  it  to  defendant  personally,  or 
by  leaving  a  copy  at  his  place  of  residence,  serv- 
ice by  meiely  delivering  a  copy  to  defendant 
personally  is  void,  and  will  not  support  a  judg- 
ment. 

2.  In  an  action  on  a  judgment  of  another 
court  parol  evidence  is  not  admissible  merely 
to  show  that  the  summons  in  the  ori!;inal  ac- 
tion was  so  served  as  to  authorize  rendition  of 
the  judgment,  whatever  may  be  the  right  as 
to  amendment  of  the  return  to  conform  to  the 
facts,  so  as  to  show  service  in  accordance  with 
the  statute. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;  H.  R.  Buck,  Judge. 

Action  by  John  B.  Sauford  and  others 
against  Mary  Edwards.  Judgment  for  plain- 
tiffs.   Defendant  appeals.    Reversed. 

It  appears  from  the  record  and  pleadings  In 
this  case  that  on  March  4,  1887,  plaintiffs  re- 
covered Judgmentagainsttbe  defendant  before 
a  Justice  of  the  peace  for  the  sum  of  $298.99 
and  costs.  This  is  an  action  commenced  la 
the  district  court  to  recover  Judgment  on  the 
Judgment  rendered  before  said  Justice  of  the 
peace.  The  complaint  in  this  case  alleges 
that  by  mistake  the  name  of  the  defendant 
In  said  Justice's  court  was  given  as  "Ada" 
Edwards,  Instead  of  "Mary"  Edwards,  but 
that  Mary  Edwards  was  and  is  the  real 'de- 
fendant in  said  action  before  said  Justice, 
and  that  summons  in  said  justice's  court  was 
served  upon  Mary  Edwards,  and  Judgment 
rendered  against  her  as  the  real  defendant  bi 
said  cause  before  said  Justice.  The  defend- 
ant filed  a  general  demurrer  to  the  com- 
plaint, which  was  overruled.  The  answer 
denies  the  indebtedness  sued  for  in  the  Jus- 
tice's court;  alleges  defendant's  real  name  la 
"Mary"  and  not  "Ada,"  Edwards;  that  the 
summons  Issued  in  the  case  by  the  Justice  <^ 
the  peace  was  directed  to  Ada  Edwards  as 
defendant;  and  that  on  the  28th  day  of  Fel>- 
ruary,  1887,  the  constable  served  a  copy  of  " 
said  summons  upon  this  defendant  but  did 
not  read  the  same  to  her.  The  answer  sets 
up  the  return  of  the  constable,  which  is  as 
follows:  "I  hereby  certify  that  I  received  the 
within  summons  on  the  28th  day  of  Febra- 
ary.  Anno  Domini  1887,  and  personally  serr- 
ed  the  same  on  the  28th  day  of  February, 
Anmo  Domini  1887,  upon  Ada  Eldwards,  be- 
ing the  defendant  named  In  said  summons, 
by  delivering  to  said  defendant  personally.  In 
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the  said  eonnty  of  Lewis  and  Clarke,  a  copy 
of  said  summons."  Defendant,  in  her  an- 
swer, alleges  that  judgment  was  rendered 
in  said  justice's  court  against  Ada  Bdwards 
on  the  4th  day  of  March,  1887,  and  that  said 
judgment  is  null  and  void,  for  tlie  reason  that 
said  Justice  of  the  peace  never  acquired  Ju- 
risdiction to  render  the  same  against  the  de- 
fendant; that  this  defendant  never  appeared 
in  said  justice's  court;  and  that  Judgment 
entered  therein  was  by  default  against  this 
defendant  as  "Ada  Edwards."  The  replica- 
tion to  the  answer  alleges  that  the  constable 
served  the  summons  uptm  the  defendant  by 
delivering  a  copy  thereof  to  her  at  her  place 
of  residence,  in  the  county  of  Lewis  and 
Clarke,  state  of  Montana,  and  alleges  on  in- 
formation and  belief  that  it  was  delivered  to 
her  at  her  place  of  residence.  Thereafter 
the  defendant  moved  the  coiurt  for  judgment 
on  the  pleadings,  which  motion  was  over- 
ruled by  the  court.  The  case  was  tried  to 
the  court  without  a  Jury.  On  the  trial  the 
constable.  White,  was  introduced,  and  over 
the  objection  of  the  defendant  was  permitted 
to  testify,  and  did  testify,  that  he  served  the 
summons  issued  by  the  justice  of  the  peace 
upon  the  defendant  by  delivering  a  copy  of 
it  to  her  at  the  front  door  of  her  residence. 
The  defendant,  at  the  close  of  the  plaintiffs' 
testimony,  moved  the  court  for  a  nonsuit,  on 
the  ground  that  the  judgment  sued  on  was 
void,  which  motion  was  overruled.  The  court 
made  certain  findings  of  fact  in  favor  of 
plaintiffs,  and  rendered  judgment  as  prayed 
for  against  the  defendant.  This  appeal  is 
from  the  judgment,  and  from  an  order  re- 
fusing a  new  trial. 

Henry  C.  Smith  and  T.  J.  Walsh,  for  appel- 
lant   M.  Bullard,  for  respondents. 

PEMBERTON.  C.  J.  (after  stating  the 
facts).  The  first  question  presented  by  this 
appeal  is  as  to  whether  the  constable's  serv- 
ice of  the  summons  issued  by  the  justice  was 
void.  If  the  service  of  the  summons  was 
void,  then  it  will  not  be  disputed  that  the 
Judgment  of  the  justice,  on  which  this  suit 
is  brought  was  and  Is  void  also,  as  well  as 
all  proceedings  thereunder.  Section  744, 
Code  Civ.  Proc.  (Comp.  St  1887),  in  force  at 
the  time  of  the  service  of  the  summons  in 
question,  and  which  must  govern  in  the  de- 
terminatioa  of  the  case,  after  prescribing  the 
maimier  of  service  of  summons  on  corpora- 
tloins,  minors,  persons  of  unsound  mind,  etc., 
in  subdivision  4  provides  for  service  of  sum- 
mons in  cases  like  the  one  under  discussion, 
as  follows:  "In  all  other  cases,  by  reading 
the  same  to  the  defendant  personally,  or  by 
leaving  a  copy  at  his  place  of  residence."  It 
is  conceded  that  in  this  case  the  constable  did 
not  read  the  summons  to  the  defendant  per- 
sonally. In  Brown,  Jur.  p.  110,  §  41,  it  is 
said:  "When  the  statute  provides  the  form 
of  service  or  mode  of  obtaining  it  that  mode 
must  be  pursued  strictly."    Statutes  prescrib- 


ing the  manner  of  service  are  mandatory,  not 
directory.  Wells,  Jur.  §  97;  Freem.  Judgm. 
<4th  Ed.)  §125.  In  Bobbins  v.  Clemmens,  41 
Ohio  St  285,  under  a  statute  requiring  serv- 
ice to  be  made  by  delivering  a  copy,  service 
was  made  by  reading  the  summons  to  the  de- 
fendant The  court  held  the  service  void, 
and  that  a  Judgment  rendered  on  such  serv- 
ice could  be  attacked  collaterally.  In  New- 
love  V.  Woodward,  9  Neb.  502,  4  N.  W.  237, 
the  court  held  that  "a  summons  must  be 
served  upon  a  defendant  in  the  mode  provid- 
ed by  the  statute.  In  order  to  give  the  court 
Jurisdiction,  unless  the  defendant  by  an  ap- 
pearance waive  the  defect"  To  the  same 
effect  see  Campau  v.  Fairbanlu,  1  Mich.  152; 
Young  V.  Capeu,  7  Mete.  (Mass.)  287.  In 
Transportation  Co.  v.  Schirmer,  64  HI.  106, 
the  court  says:  "The  oflScer  making  the  serv- 
ice was  bound  to  pursue  the  requirements  of 
the  statute.  He  Is  not  invested  with  power 
to  substitute  another  and  different  mode 
from  that  pointed  out  in  the  statute."  See, 
also,  McCJoy's  Heirs  v.  Crawford,  9  Tex.  353; 
Hart  V.  Gray,  3  Sumn.  339,  Fed.  Cas.  No.  6,- 
152;  Matteson  v.  Smith,  37  Wis.  333.  In 
fact,  the  authorities,  if  not  absolutely  uni- 
form uptm  this  question,  seem  to  largely  and 
strongly  supptHi:  the  view  that  such  service 
as  we  are  here  discussing  is  void,  and  that 
the  judgment  rendered  thereon  is  necessarily 
void  also.  We,  at  least  have  been  shown  no 
authority  to  the  contrary  by  counsel  for  re- 
spondents, nor  has  our  attention  in  any  man- 
ner been  called  to  any  such  authority.  We 
are  therefore  of  the  opinion  that  the  consta- 
ble's service  of  the  summons  Issued  by  the 
Justice  was  void,  and  gave  the  Justice  no 
jurisdiction  of  the  defendant. 

The  court  permitted  the  constable  to  tes- 
tify in  this  case  that  he  served  the  summons 
issued  by  the  Justice  upon  the  defendant  by 
delivering  a  copy  thereof  to  her  personally  at 
the  door  of  her  residence.  This  Is  assigned 
as,  error.  We  think  the  action  of  the  court 
was  erroneous.  The  constable  might  we 
think,  have  amended  his  return  to  show  serv- 
ice in  compliance  with  the  requirements  of 
the  statute,  if  the  facts  warranted  such 
amendment,  in  the  justice  court  where  the 
original  proceedings  and  judgment  were  had 
and  entered.  But  in  this  suit  commenced 
in  the  district  court  we  do  not  think  it  was 
permissible  to  prove  or  show  the  manner  of 
service  in  the  Justice's  court  by  parol  tes- 
timony. This  parol  evidence  was  not  an  otter 
or  effort  to  amend  a  return  to  conform  to  the 
facts,  so  as  to  show  service  in  conformity 
with  the  statute,— If  such  amendment  could 
have  been  made  in  the  district  court.  It  wag 
an  attempt  in  one  case  and  court  to  show  by 
parol  evidence  that  such  service  of  summons 
was  had  on  a  defendant  in  another  case  an^ 
court  as  would  authorize  such  other  court  to 
render  the  judgment  in  controversy.  'We 
think  the  admission  of  parol  evidence  to  es- 
tablish such  fact  was  error.  Section  78,  Code 
01 V.  Proc.   (Comp.  St  1887);    Settlemler  v. 
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SuUlTnn.  97  V.  S.  444;  Botsford  v.  O'Conner, 
57  111.  78;  Welllugton  v.  Gale,  13  Mass.  483; 
Miller  V.  Plue  (Neb.)  64  N.  W.  232;  Brown 
V.  Mining  Co.,  1  Mont.  57;  Dyas  v.  Keaton,  3 
Mont.  495;  Sawyer  v.  Robertson,  11  Mont 
410,  28  Pac.  450.  We  regard  this  question  as 
settled  by  tbe  great  weight  of  authority  In 
accordance  with  the  foregoing  view.  If  there 
are  respectable  authorities  to  the  contrary, 
our  attention  has  not  been  called  to  them. 
Counsel  for  appellant  coQCedes  that  the  ques- 
tion of  suing  the  defendant  .by  a  wrong 
Christian  name  In  the  Justice's  court  Is  unim- 
portant, and  of  Itself  would  be  unavailing  oo 
this  appeal.  The  Judgment  and  order  ap- 
pealed from  are  reversed. 


DE   WITT,  J.,  concurs, 
qualified. 


HUNT,    J.,   dis- 


(16  Wash.  30) 

FENTON  et  al.  v.  MORGAN  ct  al. 

(Supreme  Court  of  Washington.     Dec.  3, 1896.) 

Appeal— Amount  Involved— Sdits   in  Eqcitt — 

GHonsns  fou  Dismissal — Creditors'  Scit. 

1.  2  Hill's  Code,  §  1402,  limiting  the  jurJBdic- 
tion  of  the  supreme  court  on  appeal  in  civil  ac- 
tions at  law  to  cases  involving  $200,  does  not 
apply  to  a  creditors'  suit  in  equity  to  set  aside 
a  conveyance  on  the  ground  of  fraud. 

2.  The  tact  that,  pending  an  appeal  by  plain- 
tiff in  a  snit  by  a  judgment  creditor  to  set  aside 
a  conveyance  by  his  debtor  as  fraudulent,  in 
whicli  it  appeared  that  the  conveyance  attack- 
ed was  by  way  of  mortgage,  plaintiff  caused  ex- 
ecution to  issue  on  his  judgment,  and  sold  the 
equity  of  redemption  of  the  judgment  debtor 
in  the  property,  the  proceeds  being  applied  in 
part  payment  of  the  judgment,  does  not  con- 
stitute a  "ground  going  to  the  merits  of  the  fur- 
ther prosecution  of  the  appeal,"  requiring  its 
dismissal,  under  Laws  1893.  p.  129.  $  18. 

3.  Where,  in  a  suit  by  a  judgment  creditor  to 
subject  property  conveyed  by  his  debtor  to  the 
plaintiff's  judgment,  it  is  found  that  the  con- 
veyance attacked  was  valid,  but  was  in  effect 
a  mortgage,  plaintiff  is  entitled  to  a  judgment 
subjecting  his  debtor's  equity  of  redemption  in 
the  property  to  his  judgment. 

Appeal  from  superior  court,  Spokane  coun- 
ty;  James  Z.  Moore,  Judge. 

Creditors'  suit  by  James  E.  Fenton  and  Dan- 
iel M.  Henley,  partners  as  Fenton  &  Henley, 
against  John  M.  Morgan  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Reversed. 

W.  A.  Lewis,  for  appellants.  Jones,  Voor- 
hecs  &  Stephens,  for  respondents. 

(3ORD0N,  J.  This  action  was  brought  by 
the  api)ellant8  for  the  purpose  of  setting  aside 
a  certain  deed  executed  March  4,  1895,  by  the 
respondents  John  M.  Morgan  and  Maryetta  E. 
Morgan  (husband  and  wife)  to  their  co-re- 
spondent. Dyer,  as  being  in  fraud  of  cred- 
itors of  the  grantors.  The  complaint  in  the 
action  alleges  tbe  recovery  by  appellants 
(plaintiffs)  of  judgment  against  respondent 
J<An  M.  Morgan  for  $1,036  on  June  19,  1895, 
the  issuance  of  an  execution  and  its  return 
nulla  bona,  and  other  allegations  usual  in  sucb 
cAses,  including  the  insolvency  of  respondent 


John  M.  Morgan  at  the  time  when  said  con- 
veyance was  executed.  The  answer  admits 
the  recovery  of  Judgment  by  appellants,  the 
execution  and  delivery  of  the  deed  In  ques- 
tion, and  denies  each  and  every  other  allega- 
tion contained  in  the  complaint.  Respond- 
ents have  moved  for  a  dismissal  of  the  appeal 
"because  the  amount  involved  in  this  action 
does  not  equal  or  exceed  the  sum  of  $200," 
and  for  further  grounds  of  dismissal  set  forth 
certain  proceedings  taken  by  appellants  sflb- 
sequent  to  their  appeal  herein,  namely,  the 
Issuance  of  an  execution,  and  sale  of  property 
of  the  respondents,  part  of  which  was  in- 
cluded In  the  deed  of  conveyance  which  is  as- 
sailed by  the  plaintiffs  in  this  action,  as  the 
result  of  which  sale  appellants'  Judgment  has 
been  satisfied,  with  the  exception,  only,  ot 
a  balance  of  $109.65.  This  action,  however, 
was  not  for  the  recovery  of  money,  but  was 
equitable  in  its  nature,  and  the  fact  that  the 
amount  remaining  tmpaid  upon  appellants' 
Judgment  is  less  than  $200  affords  no  reason 
for  dismissing  the  appeal;  nor  do  we  think 
that  the  subsequent  proceedings  taken  by  ap- 
pellants are  Inconsistent  with  the  remedy 
which  they  seek  by  the  appeal,  or  that  any- 
thing is  presented  'going  to  the  merits  of  the 
further  prosecution  of  the  appeal";  and  the 
motion  is  denied. 

The  findings  and  conclusions  of  the  trial 
court  were  as  follows: 

"First  That  on  the  14th  day  of  June,  1895, 
the  above-named  plaintiffs  recovered  a  Judg- 
ment against  defendant  John  M.  Morgan  for 
one  thousand  (1,000)  dollars.  Second.  That 
an  execution  Issued  upon  said  Judgment,  and 
was  returned  nulla  bona,  before  the  com- 
mencement ot  this  action.  Third.  That  be- 
fore the  commencement  of  said  suit  wherein 
Judgment  was  rendered  as  aforesaid,  defend- 
ants John  M.  Morgan  and  Maryetta  E.  Mor- 
gan made,  executed,  and  delivered  to  defend- 
ant Edward  J.  Dyer  their  warranty  deed  con- 
veying property  described  in  the  answer  of  de- 
fendant herein,  which  said  warranty  deed 
was  so  made,  executed,  and  delivered  for  the 
purpose  of  securing  persons  and  debts  men- 
tioned and  described  in  a  certain  declaration 
of  trust  admitted  In  evidence,  and  for  the 
purposes  set  forth  therein,  in  good  faith,  and 
for  a  valuable  consideration,  all  said  debts 
being  bona  fide  debts  of  the  said  John  M. 
Morgan  and  Maryetta  E.  Morgan  at  the  time 
of  tbe  execution  and  delivery  of  the  said 
warranty  deed;  and  that  the  said  deed  or  con- 
veyance, which,  in  effect  was  a  mortgage, 
was  not  made  for  the  purpose  of  hindering 
and  delaying  the  creditors,  or  any  creditor,  of 
the  said  John  M.  Morgan  and  Maryetta  E. 
Morgan,  or  either  of  them,  and  was  not  made 
with  tmdue  haste,  or  for  the  purpose  of 
placing  said  property  beyond  the  reach  of 
plaintiffs,  or  either  of  them,  or  any  other  cred- 
itor of  the  said  John  M.  Morgan  and  Maryetta 
E.  Morgan,  or  either  of  them. 

"Conchisions  of  law:  The  court  finds  as  con- 
clusions of  law:    First.  That  said   warranty- 
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deed  from  John  M.  Morgan  and  Maryetta  B. 
Morgan  to  Edward  J.  Dyer  Is,  In  effect,  a  mort- 
gage, and  was  made  in  good  faith  to  secure  a 
bona  fide  indebtedness  of  the  said  John  M. 
Morgan,  due  and  owing  at  the  time  of  the 
execution  and  delivery  of  said  warranty  deed; 
and  that  the  same  was  not  made  for  the  piu-- 
pose  of  hindering  or  delaying  or  defrauding 
creditors,  or  any  creditor,  of  the  said  John  M. 
Morgan  and  Maryetta  E.  Morgan,  or  either  of 
them,  and  was  not  made  for  the  purpose  of 
placing  the  property  of  said  John  M.  Morgan 
and  Maryetta  E.  Morgan,  or  either  of  them, 
beyond  the  reach  of  creditors,  or  any  cred- 
itor; and  tliat  defendants  are  entitled  to  Judg- 
ment herein  that  the  plaintiffs  tiave  and  talte 
nothing  by  their  action  herein,  and  tliat  de- 
fendants have  and  recover  of  and  from  plain- 
tiffs their  costs  and  disbursements  herein." 

After  an  examination  of  the  entire  record 
and  the  elaborate  briefs  of  counsel  we  are 
satisfied  that  the  only  error  the  court  com- 
mitted was  in  dismissing  the  plaintiffs'  com- 
plaint, when,  in  accordance  with  its  findings 
and  conclusions,  it  should  have  decreed  appel- 
lants' judgment  to  be  a  valid  lien  upon  the 
property  conveyed  from  respondents  Morgan 
to  the  co-respondent,  Dyer,  subject  only  to 
the  lien  created  by  that  Instrument,  and  the 
declaration  of  trust  accompanying  it  in  favor 
of  the  creditors  therein  mentioned,  and  per- 
mitting the  equity  of  redemption  to  be  sold  to 
satisfy  the  lien  of  appellants'  judgment;  and 
for  this  purpose  the  judgment  will  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  the  lower  court  to  enter  a  decree  in 
accwdance  herewith. 

HOYT,  C.  J.,  and  ANDERS,  DUNBAR,  and 
SCOTT,  JJ.,  concur. 


(16  Wash.  82) 

MULLEN  V.  CITY  OF  TACOMA  et  al. 
(Supreme  Court  of  Washington.  Dec.  7, 1896.) 
Injunction — Contest  op  Office. 
Where  amendments  to  a  city's  charter  leg- 
islated a  member  of  the  board  of  public  works 
out  of  office,  and  provided  that  substantially 
the  same  office  should  be  tilled  by  appointment, 
he  oonid  not  maintain  an  action  against  the  city 
officers  to  restrain  them  from  carrying  into  ef- 
fect snch  amendments  on  the  ground  thdt  they 
had  not  been  lepally  adopted,  the  real  object  of 
the  suit  being  to  contest  the  right  of  one  ap- 
pointed to  the  office  to  succeed  him. 

Appeal  from  superior  court,  Pierce  county; 
John  C.  Stallcup,  .Judge. 

Action  by  Robert  B.  Mullen  against  the  city 
of  Tacoma,  Edward  S.  Orr,  as  mayor,  A.  V. 
Fawcett,  as  mayor-elect,  and  S.  J.  Smyth,  as 
city  clerk.  From  a  judgment  in  favor  of  de- 
fendants, plaintiff  appeals.     Affirmed. 

Edward  E.  Cushman,  Francis  W.  Cushman, 
Charles  Ethelbert  Claypool,  and  DoolitUe  & 
Fogg,  for  appellant.  Govnor  Teats,  John  P. 
Judson,  and  W.  H.  H.  Kean,  for  respond- 
ents. 


nOTT,  C.  J.  Appellant  was  a  member  of 
the  board  of  public  wdrks  of  the  city  of  Ta- 
coma. Certain  amendments  to  the  charter 
had  been  declared  adopted,  the  effect  of  which 
was  to  legislate  him  out  of  office,  and  to  pro- 
vide that  substantially  the  same  office  should 
be  filled  by  appointment.  He  sought  by  this 
action  to  have  the  officers  of  the  city  restrain- 
ed from  carrying  into  effect  said  amendments 
to  the  charter  on  the  ground  that  they  liad  not 
been  legally  submitted  to  and  adopted  by  the 
electors  of  the  city.  The  answer  showed 
that  one  Thomas  E.  Doherty  had  been  ap- 
pointed to  the.  office  made  vacant  by  such 
amendments,  and  that,  If  they  had  been 
properly  adopted,  he  was  entitled  to  the  pos- 
session of  the  office.  These  facts  appearing, 
it  was  held  by  the  superior  court  that  it  had 
no  jurisdiction  in  the  premises,  and  the  action 
was  dismissed.  The  suit  was  In  equity,  and 
sought  only  equitable  relief,  and,  in  our  opin- 
ion, the  superior  court  was  right  when  It  held 
that,  under  the  pleadings,  no  such  relief  could 
be  awarded.  The  real  object  sought  to  be 
accomplished  was  to  contest  the  right  to  the 
office,  as  between  the  plaintiff  and  Doherty, 
who  bad  been  appointed  to  succeed  him. 
This  being  so,  it  came  within  the  general  rule 
governing  contests  over  the  right  to  hold  an 
office.  It  would  be  against  public  policy  to 
allow  the  functions  of  the  government  to  \>e 
arrested  by  injunction  in  aid  of  such  a  con- 
test    The  judgment  will  be  affirmed. 

DUNBAR,  ANDERS,  and  SCOTT,  JJ.,  con- 
cur. 


(16  Wash.  39) 

OWEN  et  al.  v.  HENDERSON. 

(Supreme  Court  of  Washington.    Dec.  4,  1896.) 

Deeds — Construction— Parol  Evidence— Patent 

Amdiocities. 

1.  A  deed  of  the  "west  half"  of  a  fractional 
lot,  which  lot  contains  less  than  a  legal  subdi- 
vision of  40  acres,  conveys  an  equal  half  of  the 
area. 

2.  Parol  evidence  is  inadmissible  to  show 
what  acreage  passed  under  a  deed  of  the  "west 
half"  of  a  tract  of  land,  as  there  is  no  ambi- 
guity on  the  face  of  the  deed. 

Appeal  from  superior  court,  Kitsap  county; 
John  C.  Denney,  Judge. 

Action  by  Elizabeth  W.  Owen  and  another 
against  M.  C.  Henderson  for  a  balance  al- 
leged to  be  due  on  a  written  contract.  There 
was  a  judgment  in  favor  of  plaintiffs,  and 
defendant  appeals.    Reversed. 

H.  E.  Shields  and  John  K.  Brown,  for  ap- 
pellant. Arthur  &  Wheeler  and  James  B. 
Dowd,  for  respondents. 

GORDON,  J.  Respondents  brouglit  this 
action  to  recover  the  balance  alleged  to  be 
due  on  a  written  contract  entered  into  be- 
tween the  parties  on  the  13th  of  December, 
1892,  by  the  terms  of  which  the  respondents 
agreed  to  sell  and  the  appellant  to  buy  cer- 
tain premises  described  as  "Lota  16,  17,  18, 
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and  19,  In  the  town  of  Charleston,  Kitsap 
county,"  for  the  sum  of  $1,300,  of  which  $100 
was  paid  down  at  the  time  of  entering  Into 
the  contract,  $500  was  paid  on  the  15th  of 
December,  1892,  and  the  balance  was  to  be 
paid  on  or  before  December  12,  1893.  The 
complaint  alleges  that  on  said  last-mention- 
ed day  a  tender  was  made  of  a  good  and  suffi- 
cient deed  of  conveyance,  and  a  demand  up- 
on appellant  for  the  payment  of  the  balance 
of  the  purchase  price.  The  answer  admits 
the  making  of  the  contract,  and  payment  of 
$600  on  account  thereof,  and  for  defense  and 
counterclaim  alleges  a  want  of  title  In  the 
plaintiffs  (respondents)  on  December  12,1893; 
that  on  that  day,  namely,  December  12,  1893, 
defendant  (appellant)  tendered  to  plaintiffs 
the  amount  remaining  due  under  the  terms 
of  the  agreement,  and  demanded  a  deed  con- 
veying to  defendant  a  good  title  to  the  prem- 
ises In  fee  simple,  and  that  thereafter,  on 
the  2d  day  of  January,  1894,  defendant  elect- 
ed to  rescind  on  account  of  the  plaintiffs'  fail- 
ure to  comply  with  the  terms  of  the  written 
contract;  that  thereuptm  defendant  notified 
respondents  of  such  rescission,  and  demand- 
ed from  them  the  repayment  of  the  sum  of 
$G0O  theretofore  paid.  The  case  was  tried 
by  the  court  without  a  Juiy,  and  findings  of 
fact  and  conclusions  of  law  duly  made,  upon 
which  Judgment  was  entered  in  favor  of 
the  plaintiffs,  and  defendant  has  appealed. 
Among  other  things,  the  court  found  that 
on  December  12,  1893,  plaintiffs  tendered  to 
defendant  "a  good  and  sufficient  deed  of  con- 
veyance of  said  real  property;  •  ♦  •  that 
at  the  time  said  tender  was  made,  and  at  all 
times  mentioned  herein,  the  plaintiffs  owned 
said  real  estate,  and  had  a  right  to  convey 
the  same."  This  finding  was  excepted  to,  and 
Is  assigned  as  error.  The  record  discloses 
that  the  premises  embraced  in  the  contract  of 
sale  between  the  parties  are  located  in  lot  1, 
section  22,  township  24  N.,  range  1  B.,  W. 
M.  This  lot  was  owned  on  August  11,  1890, 
by  W.  H.  Braden,  M.  L.  Beets,  and  R.  C. 
Bott,  who  on  that  day  conveyed  to  O.  A. 
Bulette  the  "west  half"  of  lot  1,  section  22, 
township  24  N.,  range  1  B.,  W.  M.,  according 
to  the  government  survey,  containing  20 
acres,  more  or  less.  It  Is  the  claim  of  the 
appellant  that  the  grant  of  the  "west  half" 
conveyed  to  Bulette  the  west  half  In  quantity, 
and  not  the  part  lying  westerly  of  a  line  drawn 
north  and  south  midway  between  and  paral- 
lel to  the  side  lines  of  said  lot.  The  lot  is 
the  fraction  of  a  40-acre  subdivision,  a  por- 
tion of  the  southeast  comer  being  cut  off  by 
the  bay.  Bulette  platted  the  town  of  Charles- 
ton on  the  west  half  of  said  lot  only,  and  the 
premises  concerning  which  this  litigation 
arises  lie  on  the  easterly  margin  of  the  plat, 
and.  If  appellant's  contention  as  to  the  effect 
of  the  deed  to  Bulette  Is  correct,  the  eastern 
portion  of  the  premises  described  in  the  com- 


plaint do  not  lie  within  the  grant  to  Bulette, 
and  the  plaintiffs  had  no  title  to  that  portion 
of  the  premises  on  the  12th  of  December, 
1893;  so  that  the  sole  question  Is  whether  a 
deed  conveying  the  "west  half"  of  a  frac- 
tional lot,  which  lot  contains  less  than  a  legal 
But)di vision  of  40  acres,  conveys  an  equal 
half  of  the  lot  in  area.  We  think  it  must 
be  answered  affirmatively,  and  that  appellant 
must  prevail.  In  Hartford  Iron  Mln.  Co.  v. 
Cambria  Mln.  Co.,  80  Mich.  491,  45  N.  W. 
351,  the  court  say:  "The  literal  significance 
of  the  word  'half'  is  one  of  two  equal  parts 
hito  which  anything  may  be  divided.  •  •  • 
It  must  be  held  that  the  true  boundary  line 
between  these  two  pieces  of  land  is  by  a  line 
drawn  north  and  south,  dividing  the  lands  in- 
to equal  acreage."  Counsel  for  respondents 
strenuously  Insist  that  the  question  involved, 
being  one  of  boundary,  Is  to  be  determined 
by  ascertaining  the  Intention  of  the  parties  to 
certain  conveyances  made  prior  to  the  execu- 
tion of  the  contract  between  the  parties  to 
this  action;  and  further  contend  that  the 
prior  conveyances,  and  the  understanding  of 
the  parties  thereto  as  ascertained  from  their 
testimony  upon  the  trial,  are  sufficient  to 
show  that  there  were  20  acres  in  the  tract 
known  as  the  "west  half."  We  think  that 
no  proper  case  was  presented  calling  for  the 
Introduction  of  parol  evidence  as  to  the  in- 
tention of  the  parties.  No  ambiguity  Is  ap- 
parent upon  the  face  of  the  deed.  "There 
should  be  Interpretation  only  when  it  is 
needed;  that  is,  only  where,  without  It,  the 
meaning  or  effect  of  the  contract  would  be  in 
doubt"  Hartford  Iron  Mln.  Co.  v.  Cambria 
Mln.  Co.,  supra.  See,  also.  Dart  v.  Barbour, 
32  Mich.  267;  Harris  v.  Oakley  (N.  Y.  App.) 
28  N.  E.  531.  In  the  contract  between  the 
parties  It  Is  expressly  stipulated  that  time 
was  the  essence  thereof,  and,  it  satl8fact<»-ily 
appearing  that  the  defect  in  plaintiffs*  title 
was  not  remedied  prior  to  the  time  when  de- 
fendant elected  to  rescind,  It  follows  that 
Judgment  should  have  been  entered  for  de- 
fendant for  the  amount  which  she  had  paid 
upon  the  purchase  price,  together  with  legal 
Interest  thereon  from  the  dates  of  such  pay- 
ments. She  was  entitled  to  a  marketable 
title,  and  could  not  be  required  to  accept  less 
In  quantity  than  what  she  had  agreed  to  pur- 
chase and  pay  for.  Under  the  wording  of 
this  contract,  she  was  entitled  to  withdraw 
from  its  provisions,  and  demand"  a  return 
of  the  money  theretofore  paid  by  her  upon  it 
at  any  time  after  the  expiration  of  the  time 
fixed  by  the  contract  for  plaintiffs  to  perform 
their  pfirt,  and  before  such  actual  perform- 
ance. The  Judgment  wlU  be  reversed,  and 
the  cause  remanded  for  further  proceedings 
in  accordance  herewith. 

HOYT,  C.  J.,  and  ANDERS  and  DUNBAR, 
JJ.,  concur. 
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06  Wash.  34) 

HARTIGAN  v.  HOFFMAN. 

(Supreme  Court  of  Washington.    Dec.  4,  1896.) 

ArPEAi.— Objections  not  Raised  Bbi.ow  — Deed 

— BiiFPiciBNCY  or  Debcriptioxs. 

1.  Where  a  deed  in  defendant's  chain  of  title, 
purporting  to  have  been  executed  by  husband 
and  wife,  but  which  shows  on  its  face  tnat  the 
husband  executed  for  the  wife  as  her  attorney 
in  fact,  was  admitted  in  evidence  without  ob- 
jection, it  cannot  be  objected,  on  appeal,  that 
no  power  of  attorney  from  the  wife  was  shown 
on  the  trial. 

2.  A  deed  which  does  not  show  the  state  and 
county  in  which  the  land  is  situated,  the  merid- 
ian to  which  the  range  should  be  referred,  nor 
whether  the  township  named  in  the  description 
u  north  or  south,  is  insufficient  to  convey  title. 

Appeal  from  superior  court,  Skagit  county; 
Henry  McBride,  Judge. 

Action  by  John  C.  Hartigan  against  F.  A 
Hoffman.  There  was  a  judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

Million  &  Houser,  for  appellant.  C.  J.  Mc- 
Dongall  and  W.  A.  M.  Jones,  for  respondent. 

GORDON,  J.  Appellant  brought  this  ac- 
tion to  quiet  title  to  certain  real  property  in 
Skagit  county.  Tbe  lands  in  question  were 
originally  patented  to  one  Snyder.  On  the 
4th  of  June,  1892,'  Snyder  conveyed  the 
premises,  by  a  deed  of  general  warranty,  to 
one  Nelson,  who,  on  the  22d  of  August,  1892, 
by  a  like  Instrument,  conveyed  to  one  Edson 
L.  Shaw.  On  the  29th  of  September,  1892, 
Shaw  and  bis  wife,  Annie  W.  Sbaw,  she 
purporting  to  act  through  bcr  husband  as 
her  attorney  In  fact,  by  deed  of  general  war- 
ranty conveyed  the  premises  to  Eugene  Steb- 
Inger,  who,  on  the  1st  of  October,  1892,  con- 
veyed the  premises  by  a  like  deed  to  the  re- 
spondent. The  deeds  from  Snyder  to  Nel- 
«on,  from  Nelson  to  Shaw,  and  from  Shaw 
to  Stebinger  were  filed  for  record  In  the  of- 
fice of  the  auditor  of  Skagit  county  (in  which 
county  the  premises  are  situated)  on  tbe  5tb 
day  of  September,  1893.  The  deed  from 
Stebinger  to  the  respondent  was  filed  for  rec- 
ord on  the  17th  of  August,  1893.  The  deeds 
above  mentioned  were  offered  In  evidence  by 
tbe  respondent  at  the  trial  below,  and  were 
received  without  objection  upon  the  part  of 
the  appellant,  and  constituted  the  case  for 
the  respondent  The  appellant  relies  upon  a 
quitclaim  deed  executed  by  Snyder  to  the 
appellant  on  the  13th  day  of  May,  1893, 
which  was  filed  for  record  with  the  auditor 
of  Skagit  county  on  the  24th  day  of  June, 
1893.  It  will  be  observed  that  this  last- 
mentioned  deed  was  recorded  prior  to  tne 
record  of  any  of  the  deeds  In  respondent's 
chain  of  title.  The  lower  court  made  its 
findings  of  fact  and  conclusions  of  law  In 
writing,  as  required  by  statute,  and  entered 
judgment  dismissing  the  appellant's  com- 
plaint, and  decreeing  the  respondent  to  be 
the  owner  in  fee  simple  of  the  lands  in  con- 
troversy. From  this  Judgment  and  decree 
the  appellant  (plaintiff  below)  has  appealed. 

Only  two  errors  are  assigned.     Tbe  first  Is 


that  the  court  erred  in  making  the  following 
finding,  viz.:  "That  on  the  29th  day  of  Sep- 
tember, 1892,  tbe  said  Edson  L.  Shaw  and 
Annie  W.  Shaw,  husband  and  wife,  by  war- 
ranty deed  duly  executed,  conveyed  said 
property  to  Eugene  Stebinger,  which  deed 
was  duly  acknowledged  as  required  by  law, 
and  filed  for  record  In  the  office  of  the  au- 
ditor of  said  Skagit  county  on  tbe  5th  day 
of  September,  1893,  and  appears  of  record 
therein."  The  specific  objection  Is  that  no 
proof  was  introduced  as  to  the  existence  of 
the  power  of  attorney  or  authority  under 
which  said  Edson  L.  Shaw  purported  to  act 
In  executing  said  instrument  on  behalf  of 
his  wife.  But,  as  already  noticed,  this  detid, 
like  the  others  In  respondent's  chain  of  title, 
was  offered  and  received  without  objection 
upoq  the  part  of  the  appellant,  and  this  par- 
ticular objection,  as  appears  from  the  record, 
is  urged  here  for  the  first  time.  For  this 
reason  we  cannot  consider  It.  Had  the  ob- 
jection been  timely  made,  respondent  might 
have  obviated  It  by  the  introduction  of  other 
evidence. 

Tbe  remaining  assignment  is  that  "tbe  con- 
clusions of  law  and  judgment  are  unsupport- 
ed by  the  law  and  facts."  This  assignment 
is  somewhat  indefinite,  and  it  does  not  chal- 
lenge the  correctness  of  any  of  the  findings 
not  already  referred  to.  The  court.  In  effect, 
found  that  the  quitclaim  deed  from  Snyder 
to  the  appellant  was  void  tiecause  of  uncer- 
tainty In  the  description.  The  premises  ai« 
described  in  the  deed  as  follows,  viz.:  "East 
half,  northeast  quarter,  and  northwest  quar- 
ter of  northeast  quarter,  of  section  13,  In 
town  35,  range  eight  east."  The  deed  was 
executed  in  the  state  of  Nebraska,  in  which 
state  the  grantor  was  then  residing.  Nei- 
ther the  county  nor  the  state  In  which  the 
granted  premises  are  situated  Is  specified  in 
the  deed.  The  name  of  the  meridian  Is  not 
mentioned,  nor  is  it  apparent  from  tbe  deed 
whether  the  township  in  which  the  premises 
are  located  is  north  or  south.  To  tie  effect- 
ive, a  deed  to  real  estate  must  describe  it 
with  sufficient  certainty  to  enable  it  to  be  lo- 
cated. Counsel  for  the  appellant  contend 
that  the  description  In  appellant's  deed  Is 
sufficient  under  the  holding  of  the  territorial 
court  In  Carson  v.  Railsback,  3  Wash.  T.  168, 
13  Pac.  618.  We  have  examined  a  great 
many  cases  upon  the  question  of  what  con- 
stitutes a  sufficient  description  In  a  deed  to 
real  estate,  and  think  that  Carson  v.  Rails- 
back,  supra,  is  a?  favorable  to  the  appellant 
as  any  that  Is  to  be  found.  But  the  suffi- 
ciency of  the  description  in  the  deed  here  in 
question  cannot  be  upheld  upon  the  authori- 
ty of  that  case.  In  that  case  the  deed  was 
executed  and  recorded  in  Pierce  county,  in 
which  the  grantor  resided,  and,  while  nei- 
ther the  territory  nor  county  was  mentioned 
in  describing  the  granted  premises,  the  town- 
ship and  range  were  given;  and  the  court 
held  that  It  would  take  judicial  notice  of  the 
system  of  survey  of  public  lands  adopted  by 
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the  United  States,  which,  as  applied  to  the 
description  then  under  consideration,  ena- 
bled the  court  to  ascertain  that  the  premises 
were  located  In  Pierce  county,  aforesaid. 
But  considering  the  description  In  the  deed 
before  us  with  reference  to  the  system  of 
survey  adopted  by  the  United  States,  It  can- 
not be  ascertained  that  the  granted  premises 
are  within  Skagit  county,  or  even  the  state 
of  Washington.  As  before  mentioned,  the 
name  of  the  meridian  is  not  given,  nor 
whether  the  township  is  north  or  south;  and 
the  deed  might  as  properly  be  recorded  In 
any  of  the  several  states  as  In  the  state  of 
Washington  or  the  county  of  Skagit.  This 
uncertainty  renders  the  deed  void,  and  the 
court  did  not  err  when  it  reached  that  con- 
clusion. Upon  the  entire  record  we  think 
that  the  judgment  and  decree  must  be-  af- 
firmed. 

HOYT.   C.   J.,   and   ANDERS,   DUNBAR, 
and  SCOTT,  JJ.,  concur. 


(16  Wash.  1) 

SHOEMAKB  v.  STIMSON,  Sheriff,  et  al. 
(Supreme  Court  of  WasliinBton.  Dec.  1,  1896.) 
EXKMPTION— Homestead  Act — Debt. 
A  claim  by  one  surety  against  another  for 
contribution  becomes  a  debt  only  on  payment 
by  the  former  in  excess  of  his  sharCj  and  there- 
fore, where  such  excessive  ptiyment  is  made  aft- 
er the  issuance  of  a  patent  to  the  latter  under 
the  homestead  act,  the  land  is  not  exempt,  un- 
der Rev.  St.  U.  S.  §  229G,  providing  that  lands 
acquired  under  the  act  sliail  not  be  liable  to  the 
satisfaction  of  any  debt  "contracted  prior  to 
tlie  Issue  of  the  patent  therefor." 

Appeal  from  superior  court,  Klickitat  county; 
Sol    Smith,  Judge. 

Action  by  Mary  A.  Shoemake  against  Frank 
Stimson,  sheriff  of  Klickitat  county,  and  an- 
other. There  was  a  judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

M.  M.  Godman,  S.  G.  Cosgrove,  and  N.  B. 
Brooks,  for  appellant.  C.  H.  Spalding  and  W. 
B.  Presby,  for  respondents. 

GORDON,  J.  In  April,  1891,  Peter  Shoe- 
make  and  W.  B.  Ilayden,  as  principals,  and  re- 
spondent Daniel  Finlayson,  John  Shoemake, 
Edward  Judy,  W.  W.  Gregoiy,  and  Gilbert 
Hayden,  as  sureties,  executed  and  delivered  to 
one  I.  R.  Dawson  promissory  notes  In  a  sum 
aggregating  $.5,000,  which  notes  matured  De- 
cember 1,  1891.  Thereafter  the  respondent 
Finlayson  and  said  Edward  Judy  were  com- 
pelled to  and  did  pay,  on  account  of  said  notes, 
about  ?2,.500,  upward  of  ?500  of  which  was 
paid  subsequent  to  the  6th  day  of  June,  1802. 
Thereafter  Judy  duly  assigned  to  respondent 
Finlayson  his  claim  for  the  money  so  paid  by 
bin.',  and  Finlayson  commenced  an  action  in 
the  superior  coiirt  for  the  coimty  of  Klickitat 
against  said  John  Shoemake,  one  of  his  co- 
siuretles  upon  the  notes  to  Dawson,  to  recover 
from  said  Shoemake  one-third  of  the  amount  so 


paid  by  Finlayson  and  Judy,  and  In  said 
action  recovered  judgment  for  the  sum  of 
$961.40.  In  January,  1S94,  execution  was  Is- 
sued uiwn  the  judgment,  and  placed  In  the 
hands  of  the  sheriff  of  Klickitat  county,  who 
proceeded  to  levy  upon  the  property  which  Is 
the  subject  of  this  action,  viz.  160  acres  of  land 
located  in  said  county,  which  had  been  patented 
to  the  said  John  Shoemake  on  the  6th  day  of 
June,  1892,  pursuant  to  the  homestead  laws  of 
the  United  States.  The  property  was  sold  un- 
der said  execution  to  the  respondent  Finlayson, 
and  thereafter  the  sale  was  confirmed  by  the 
court.  The  present  action  was  commenced  by 
Mary  A.  Shoemake,  wife  of  said  John  Shoe- 
make,  to  restrain  and  to  enjoin  the  sheriff  of 
Klickitat  county  from  delivering  to  the  re- 
spondent Finlayson  a  sheriff's  deed  to  the  land 
so  sold.  In  her  complaint  she  alleges  that  she 
.is  the  owner  of  the  land  by  virtue  of  a  convey- 
ance from-  her  husband,  John  Shoemake,  exe- 
cuted prior  to  the  execution  sale  above  referred 
to;  also,  that  the  land  was  exempt  from  exe- 
cution by  virtue  of  section  2296'  of  the  Revised 
Statutes  of  the  United  States,  providing  that 
"no  lands  acquired  under  this  chapter  [relating 
to  homesteads]  shall  in  any  event  become  liable 
to  the  satisfaction  of  any  debt  contracted  prior 
to  the  Issue  of  the  patent  therefor."  At  the 
trial  below,  the  parties  filed  a  written  stipula- 
tion embracing  all  of  the  facts  within  the  is- 
sues raised  by  the  pleadings,  excepting  as  to  the 
good  faith  of  the  conveyance  to  the  aKJCllant  by 
her  hasbond,  and  the  con-slderation  therefor. 
Upon  these  Issues,  evidence  was  Introduced, 
from  which  the  lower  court  found  that  the  deed 
to  the  appellant  from  her  husband  wa.s  made 
and  delivered  "with  the  mutual  intent  to  hin- 
der, delay,  and  defraud  creditors."  The  court 
further  found  that  the  sum  of  $533  was  paid 
by  Finlayson  and  Judy  on  the  Dawson  note 
after  the  issuing  of  the  patent  to  the  land  In 
question,  and  that  "the  said  premises  are  not 
exempt  from  that  smn."  The  court  further  con- 
cluded: "That  the  Indebtedness  between  Shoe- 
make,  Judy,  and  Finlayson.  as  co-sureties  on 
said  notes,  •  •  •  was  contracted  when  the 
said  Finlayson  and  Judy  paid  more  than  their 
proportion  of  said  notes";  and  "that  ssUd  deed 
Is  void  so  far  as  creditors  are  concerned." 
These  findings  and  conclusions,  and  the  judg- 
ment entered  thereon,  were  duly  excepted  to, 
and  the  cause  comes  to  this  court  vipon  appeal. 
1.  The  first  assignment  is  that  the  finding  of 
a  fraud  Is  not  sustained  by  the  pleadings,  and 
was  against  the  evidence  in  the  cause.  We  do 
not  think  that  counsel  are  in  a  position  to  m^ 
the  first  proposition  embraced  in  the  assign- 
ment. The  evidence  upon  which  the  finding  is 
based  was  received  below  without  objection; 
and  it  Is  obvious  from  an  inspection  of  the  rec- 
ord that  the  case  was  tried  below  on  the  theory 
that  the  question  of  fraud  was  within  the  plead- 
ings. The  appellant  appears,  moreover,  to  have 
opened  the  door  for  the  admlRsion  of  the  evi- 
dence by  affirmatively  undertiking  to  prove  the 
good  faith  of  the  transaction  surrounding  the 
conveyance  fi*om  her  husband.    Section   1455, 
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1  Hill's  Code,  provides  that  "In  every  case 
where  any  question  arises  as  to  the  good  faith 
of  any  transaction  between  husband  and  wife, 
whether  a  tninsaetion  between  them  directly  or 
by  hitervention  of  third  person  or  persons,  the 
burden  of  proof  shall  be  upon  the  party  assert- 
ing the  good  faith."  Both  by  her  pleading  and 
conduct  at  the  trial,  the  appellant  assumed  the 
bm-den  of  establishing  the  good  faith  of  the 
transaction  in  question,  and  we  think  the  find- 
ing was  proper,  and  that  it  is  fully  sustained  by 
the  evidence  received  upon  the  trial. 

2.  It  is  next  urged  that  even  If  the  premises 
were  conveyed  by  John  Shoemake  to  hia  wife, 
with  intent  to  delay,  hinder,  and  defraud  his 
creditors,  yet  the  effect  of  such  conveyance  did 
not  and  could  not  defraud  the  respondent  Pln- 
layson,  for  the  reason  that  the  premises  in 
question  were  not  subject  to  be  sold  in  satisfac- 
tion of  his  judgment.  This  makes  it  necessary 
to  determine  when  the  indebtedness  arose  upon 
which  respondent  Flnlayson  recovered  judg- 
ment against  Shoemake.  Appellant's  conten- 
tion in  this  regard  is  that  that '  indebtedness 
was  incurred  and  contracted  on  the  9th  day  of 
April,  18!>1,  being  the  date  on  which  the  notes 
to  Dawson,  already  referred  to,  were  executed 
by  Shoemake,  Finlayson,  Judy,  and  the  other 
co-sureties  of  Shoemake  and  Hayden,  while  the 
position  of  the  respondent  is  that  there  was  no 
indebtedness  contracted  or  Incurred  by  John 
Shoemake  to  the  respondent  Finlayson  or  to 
Judy  until  they  were  obliged  to,  and  actually 
did,  pay  the  sums  hereinljefore  referred  to. 
The  contention  of  the  respondent  must  be  sus- 
tained, and,  upon  the  facts  here  stated,  we 
think  it  must  be  held  that  there  was  no  "debt" 
from  Shoemake  to  Finlayson  or  Judy  prior  to 
the  time  that  they  made  payment  on  the  com- 
mon obligation  in  excess  of  their  share'  of  the 
common  burden;  and,  as  we  have  already 
seen,  tliese  payments,  or  at  least  some  of  them, 
were  not  made  until  after  the  patent  to  the 
land  in  question  had  actually  issued.  Until 
such  payments  were  made,  no  right  of  action 
existed  against  John  Shoemake  in  favor  of 
either  Finlayson  or  Judy.  The  subsequent  suit 
by  Finlayson,  in  which  judgment  was  obtained, 
was  not  upon  the  notes  executed  to  Dawson. 
Prior  to  such  payment  no  right  of  action  ex- 
isted, but  only  an  equity,  which  sprung  up  at 
the  time  the  relation  of  co-sureties  was  entered 
Into,  and  which  did  not  ripen  Into  a  cause  of 
action  until  such  payments  were  actually  made. 
The  equity  which  theretofore  existed  cannot  be 
held  to  Be  a  "debt  contracted  prior  to  the  Issu- 
ing of  the  patent,  within  the  meaning  of  the 
homestead  law,  which  exempts  lands  acquired 
(mder  It  therefrom."  Chlpman  v.  MorriU,  20 
Cal.  131;  Camp  v.  Bostwick,  20  Ohio  St.  337; 
White  V.  Banks,  21  Ala.  705;  1  Story,  Eq.  Jur. 
(13th  Ed.)  §  493;  1  Brandt,  Sur.  (2d  Ed.)  f 
254.  Upon  the  entire  record,  we  think  no  error 
was  committed,  and  tiie  judgment  and  decree 
of  the  superior  court  will  be  affirmed. 

SCOTT,  DUNBAR,  and  ANDERS,  JJ.,  con- 
cur. 


(16  Wasb.  69) 

FRACB  V.  CITY  OF  TACOMA. 

(Supreme  Court  of  Washington.    Dec.  7,  1896.) 

Taxation  — Municipal  Bbkepits  —  Just  Compen- 
sation—An.nexation  OP  Teuhitory. 

1.  A  city  tax  levied  on  lands  within  the  corpo- 
rate limits,  but  outside  the  range  of  municipal 
benefits,  is  not  invalid,  as  a  taking  of  property 
without  just  compensation. 

2.  In  an  action  to  restrain  the  collection  of 
taxe&  assessed  by  .a  city  upon  lands  situated 
within  territory  annexed  to  the  city,  the  validity 
of  the  proceeding  extending  the  city  limits  can- 
not be  attacked. 

Api)cal  from  superior  court.  Pierce  county; 
John  C.  Stallcup,  Judge. 

Action  by  James  A.  Frace  against  the  city 
of  Tacoma  to  restrain  the  collection  of  taxes 
levied  on  plaintiff's  land.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Reversed. 

W.  W.  Likens,  for  plaintiff.  John  Paul 
Judson,  W.  H.  H.  Kean,  aad  James  Wickers- 
ham,  for  defendant. 

(50RD0N,  J.  Plaintiff  in  this  action  is  the 
owner,  and  in  possession  of,  ICO  acres  of  land 
lying  within  the  corporate  limits  of  the  city 
of  Tacoma.  He  brought  this  action  to  re- 
strain the  collection  and  enforcement  of  taxes 
levied  and  assessed  against  the  land  by  the 
city  for  the  years  1893  and  1894.  The  grounds 
relied  upon  for  relief  are  that  the  corporate 
limits  of  the  city  as  originally  incori)orated 
did  not  include  his  land;  that,  in  attempting 
to  extend  Its  limits,  the  city  wholly  failed  to 
comply  with  the  provlslous  of  the  act  of 
March,  1800,  authorizing  an  extension;  and 
that  the  premises  are  beyond  the  line  of  all 
municipal  benefits.  Upon  the  issues  joined, 
the  superior  court  granted  the  relief  asked  as 
to  80  acres,  or  one-half  of  plaintiff's  land, 
and  denied  it  as  to  the  other  half.  Each  of 
the  parties  has  appealed. 

The  court  found:  "That  In  April,  1801,  in 
compliance  with  the  general  Incorporation 
act  approved  March  27,  1890,  the  corporate 
limits  and  boundaries  of  the  city  of  Tacoma 
were  altered  and  changed  so  as  to  Include 
the  following  described  territory:  •  •  • 
That  the  lands  of  the  plaintiff  described  in  the 
amended  complaint  are  not  within  the  cor- 
porate limits  of  said  city  as  established  pri- 
or to  1891,  but  are  within  the  extended  lim- 
its of  1891.  That  said  city  complied  with 
the  requirements  of  the  act  of  March  27, 
'1890,  In  making  the  eitenslon."  The  court 
also  found  that  the  premises  were  situated 
beyond  and  outside  the  line  and  range  of  mu- 
nicipal benefits,  and  that  "plaintiff  has  not 
had  any,  and  cannot  have  or  derive  any,  ben- 
efit or  privilege  or  advantage  from  the  mu- 
nicipal government  of  said  city  of  Tacoma; 
but  the  levying  and  Imposing  of  said  taxes  Is 
solely  for  the  use  and  benefit  of  those  within 
the  benefited  limits  of  said  city,  and  Is  the 
taking  of  this  plaintiff's  property  without  a 
just  or  any  compensation."  These  are  the 
questions  involved  In  the  appeal  taken  by 
the  city. 
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This  oonrt  held  In  Kuhn  v.  City  of  Port 
Townsend,  12  Wash.  605,  41  Pac.  923,  that  "A 
private  citizen  cannot  •  •  •  question  the 
right  of  a  municipal  corporation  to  exercise  the 
authority,  powers,  and  functions  of  an  incor- 
porated d^.  This  can  be  done  only  in  a  direct 
proceeding  prosecuted  by  the  proper  public 
officers  of  the  state."  And  in  Ferguson  v.  City 
of  Snohomish,  8  Wash.  668,  36  Pac.  969,^  we 
said :  "But  it  is  further  contended  by  the  appel- 
lant that,  even  If  his  lands  were  properly  In- 
cluded within  the  corporate  limits  of  the  city, 
they  are  not  subject  to  taxation  for  general 
municipal  purposes,  because  such  taxation 
would  be  a  taking  of  private  property  with- 
out Just  compensation.  This  view  of  the  law, 
although  favored  by  the  courts  of  Iowa  and 
Kentucljy  (Morford  v.  linger,  8  Iowa,  82; 
City  of  Covington  v.  Soutligate,  15  B.  Mon. 
498),  is  contrary  to  the  great  weight  of  au- 
thority In  this  country."  The  question  here 
involved  was  examined  with  great  care,  and 
Is  fully  discussed.  In  those  cases;  and  what 
is  there  said  must  be  regarded  as  decisive  of 
the  present  controversy. 

The  appeal  taken  by  the  plalntlft  raises 
questions  which  relate  mainly  to  rulings  of 
the  trial  court  upon  the  introduction  of  evi- 
dence, and  to  certain  findings  of  fact  made 
by  It.  We  have  examined  the  record,  and 
think  that  no  prejudicial  error  was  commit- 
ted In  the  reception  of  evidence,  and  that 
the  court  properly  found  that  plaintiff's  land 
was  within  the  corporate  limits  of  the  city; 
and  it  follows  upon  the  authority  of  the  cas- 
es above,  aside  from  the  reasons  which  led 
the  trial  court  to  deny  the  relief  prayed  by 
the  plalntltr,  that  it  was  properly  denied. 
The  judgment  and  decree  of  the  superior 
court  will  be  reversed,  and  the  cause  re- 
manded, with  directions  to  dismiss  the  ac- 
tion. 

HOYT,  C.  J.,  and  SCOTT,  DUNBAR,  and 
ANDERS,  JJ.,  concur. 


(IC  Wasb.  90) 

TAAKE  V.  CITY  OF  SEATTLE  et  al. 
(Supreme  Court  of  Washington.    Dec.  7,  1896.) 
Appeal— Dismissal  as  to  One  Pautt— Depectivb 

STKEBT-rLlABILIxr   OF   CiTV. 

1.  Though  plaintiff  take  his  appeal  by  one 
notice  directed  to  both  defendants,  and  give 
but  one  bond  to  both  as  joint  obligees,  his  dis- 
missal of  the  appeal  as  to  one,  by  stipulation 
with  him,  does  not  affect  the  validity  of  the 
bond  as  to  the  other,  or  entitle  him  to  a  dismis- 
sal. 

2.  A  city  may  be  liable  for  injuries  received 
from  defects  in  a  street  which  it  has  laid  out 
and  invited  the  public  to  use,  notwithstanding 
illpgaiity  in  the  proceedings  to  open  or  lay  it 
out 

Hoyt,  C.  J.,  dissenting. 

Appeal  from  superior  court.  King  county; 
R.  Osborn,  Judge. 

Action  by  Frederick  Taake  against  the  city 
of  Seattle  and  another.  Judgment  for  de- 
fendants.   Plaintiff  appeals.     Dismissed  by 


stipulation  as  to  the  other  defendant,  and  as 
to  the  city  reversed. 

Brady  &  Gay  and  A.  E.  Isham,  for  appel- 
lant. John  K.  Brown  and  F.  B.  Tipton,  for 
respondents. 

DUNBAR,  J.  This  is  an  action  against  the 
city  of  Seattle  for  alleged  injuries  sustained 
In  falling  through  an  unguarded  hole  in  the 
street  The  respondent  moves  to  dismiss  the 
appeal  for  the  reason  that  the  plaiutlCC  sued 
the  respondent  city  and  the  Seattle,  Lake 
Shore  &  Eastern  Railway  Company.  Judg- 
ment was  rendered  against  the  plaintiff  and 
In  favor  of  both  defendants.  From  this 
judgment  plaintiff  took  his  appeal,  by  one  no- 
tice directed  to  both  respondents,  and  gave 
one  appeal  bond  to  both  respondents  as  joint 
obligees.  Since  the  appeal  the  appellant 
has  filed  in  this  court  a  stipulation,  signed  by 
his  attorneys  and  the  attorneys  for  the  re- 
spondent tlie  Seattle,  Lake  Shore  &  Eiasteni 
Railway  Company,  by  which  appellant  stip- 
ulates that  in  this  cause  the  appeal  of  plain- 
tiff and  appellant  shall  be  and  is  dismissed 
as  against  the  defendant  the  Seattle,  Lake 
Shore  &  Eastern  Railway  Company.  It  is 
argued  by  the  respondent  that.  Inasmuch  aa 
plaintiff's  appeal  is  from  the  entire  judg- 
ment, and  not  from  a  part  of  It,  he  cannot 
now,  after  time  to  appeal  has  elapsed, 
change  the  nature  of  his  appeal  by  a  stipula- 
tion with  one  of  the  respondents  to  which 
this  respondent  was  not  a  party;  that  the 
dismissal  as  to  one  respondent  renders  the 
appeal  bond  worthless  as  to  the  other  re- 
spondent; and,  therefore,  that  the  remain- 
ing respondent  has  no  security  for  the  costs 
of  the  appeal.  We  do  not  think  there  is 
sufficient  merit  In  this  action  on  which  to 
base  a  dismissal.  The  appellant  could  have 
appealed  from  that  portion  of  the  judgment 
only  which  was  in  favor  of  respondent.  We 
cannot  see  that  the  respondent  is  In  any 
way  Injured  or  affected  by  the  dismissal  of 
this  appeal  so  far  as  the  Seattle,  Lake 
Shore  &  Eastern  Railway  Company  is  af- 
fected, nor  do  we  think  that  the  bond  given 
on  appeal  would  be  affected  by  this  dis- 
missaL  The  motion  to  dismiss  will,  there- 
fore, be  denied. 

The  answer  to  the  complaint  of  the  appel- 
lant, so  far  as  it  is  relevant  to  the  discussion 
of  this  case,  is  as  follows:  "That  the  place 
where  plaintiff  is  alleged  to  have  been  in- 
jured is  not  now,  nor  has  it  ever  been,  a  pub- 
lic street  or  highway  of  the  city  of  Seattle,  ot 
any  part  of  a  public  street  or  highway,  or  a 
public  place  at  all,  nor  at  any  time  within 
the  control  of  the.  city  of  Seattle."  Upon 
the  Issues  thus  framed,  the  case  went  to  trial 
before  a  jury.  After  the  testimony  was  sub- 
mitted, the  respondents  challenged  the  suffi- 
ciency of  the  evidence,  the  case  was  taken 
from  the  jury,  and  the  action  dismissed,  with 
costs  in  favor  of  the  respondents.  From 
this  action  and  judgment  of  the  court  this 
appeal  is  taken.    The  defense  to  this  action 
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Is  based  largely  u^n  tbe  respondent's  con- 
struction of  the  decision  of  this  court  In 
Seattle  &  M.  By.  Co.  v.  State.  7  Wash.  150, 
34  Pac.  651.  All  that  was  decided  In  that 
case,  so  far  as  this  street  was  concerned, 
was  that  the  city  had  no  right  to  donate  the 
right  of  way  over  tide  lands  to  railway  com- 
panies, thereby  deprlTlng  the  state  of  its 
constitutional  right  to  the  same.  It  is  not 
a  defense  to  this  action,  even  if  It  be  con- 
ceded that  the  city  had  no  authority  to  lay 
out  this  street.  The  right  of  tbe  party  in- 
jured to  obtain  redress  does  not  depend  upon 
the  technical  rights  of  a  city  to  maintain  a 
street.  If,  as  a  matter  of  fact,  this  street 
was  laid  out  by  the  city  of  Seattle,  was  used 
by  It  as  a  street,  and  the  public  were  in- 
vited to  use  it  as  such.  It  becomes  its  duty 
to  maintain  It  in  proper  repair,  and  to  pro- 
tect the  life  and  limb  of  those  whom  it  In- 
vites to  travel  upon  it;  and  the  ordinary 
traveler  is  not  called  upon  to  examine  the 
technical  legality  of  the  proceedings  of  the 
city  in  opening  or  laying  out  the  street  So 
that  the  question  In  this  case  is,  was  there 
testimony  tending  to  show  the  user  by  the 
public,  at  the  instance  or  Invitation  of  tbe 
city,  of  the  street  at  the  place  where  this 
hole  was  left  unguarded,  and  where  the  al- 
leged injuries  were  sustained.  An  examina- 
tion of  the  testimony  Introduced,  and  of  oth- 
er testimony  which  was  offered  and  rejected, 
convinces  us  that  there  was  sufficient  testi- 
mony on  that  point  to  go  to  the  jury,  and,  if 
believed  by  the  Jury,  to  sustain  a  verdict. 
The-  Judgment  will  therefore  be  reversed, 
and  the  cause  remanded,  with  Instructions  to 
deny  the  challenge  to  the  sufficiency  of  the 
testimony. 

SCOTT  and  ANPBRS.  JJ.,  concur.  HOYT, 
C.  J.,  dissents.  GORDON,  J.,  did  not  sit  In 
this  case. 


(le  Wash. ») 
STOSSEL  et  al.  v.  VAN  DE  VANTER 
(KNAPP.  BURBELL  &  CO., 
Interveners). 

(Supreme  Court  of  Washington.    Dec.  1,  1896.) 

Estoppel  ik  Pais— Chattkl  Moktgaoe— Action 
bt  mortoagob  fon  conversion — wit- 
NESS—ChEDIBIUTT. 

1.  The  fact  that  one  of  the  joint  owners  of 
personalty  levied  on  as  the  property  of  a  third 
person,  together  with  another  person,  and  with 
the  knowledge  of  the  other  owners,  filed  with 
the  sheriff  a  joint  claim  to  the  property,  does 
not  of  itself  estop  the  owners  from  claiming 
title  thereto. 

2.  The  mortgagor  of  personalty  may  sue  for 
a  conversion  thereof,  thoufrh  the  mortgage,  on 
Its  face,  purport"  to  be  an  absolute  conveyance. 

3.  In  an  action  for  the.  conversion  of  sawlogs, 
levied  on  as  the  property  of  one  D.,  a  witness 
testified  that  one  of  the  plaintiffs  admitted  that 
he  had  ""ertain  personal  property"  belonKinR 
to  D..  and  that  he  was  icecping  the  "stuff"  to 
protect  it  from  D.'s  creditors.  Held,  that  the 
question,  "That  was  referring  to  wliat?"  was 
properly  excluded,  as  aslting  for  the  witness' 
opinion. 

4.  Where,  In  an  action  for  conversion  of  prop- 


erty levied  on  by  defendant  as  the  property  of 
one  D.,  defendant  claims  that  plaintiff  and  D. 
conspired  to  cover  up  the  latter's  property  from 
creditors,  a  witness  for  defendant  may  be  cross- 
examined  as  to  bis  ill  feeling  towards  D.,  to  dis- 
credit his  testimony. 

Appeal  from  superior  court,  IClng  county. 

Action  by  Frank  Stossel  and  others,  copart- 
ners as  Fraser  &  Ross,  against  A.  T.  Van  De 
Vantec  and  Knapp,  Burrell  &  Co.,  a  corpora- 
tion. Intervener.  From  a  Judgment  for  plain- 
tiffs, defendant  and  intervener  appeal.  Af- 
firmed. 

Gill,  Keene  &  Shaw,  for  appellants.  Charles 
E.  Patterson,  for  respondents. 

SCOTT,  J.  This  was  an  acUon  for  the  con- 
version of  a  quantity  of  saw  logs,  which  the 
appellants  caused  to  be  levied  upon  and  sold 
under  an  execution  issued  upon  a  Judgment 
recovered  by  them  against  one  Duvall.  The 
appeal  was  taken  from  a  verdict  and  Judg- 
ment in  favor  of  the  plaintiffs. 

One  of  the  defenses  pleaded  was  that  the 
plaintiffs  were  estopped  from  prosecuting  the 
action  on  the  ground  that,  after  the  logs  had 
been  seized  under  tbe  execution,  Stossel,  one 
of  the  plaintiffs,  and  one  Fauids,  with  the 
knowledge  and  consent  of  Fraser  &  Ross, 
served  upon  the  defendant  Van  De  Vanter, 
tbe  sheriff  who  had  served  the  execution,  a 
joint  claim  as  owners  of  said  logs,  notifying 
the  defendants  that  they  wotdd  be  held  re- 
sponsible to  said  Stossel  and  Fauids  for  all 
damages  resulting  from  the  sale  thereof,  said 
claim  being  supported  by  tbe  affidavit  of 
Stossel  and  Faidds.  The  paragraphs  relat- 
ing to  this  defense  were  stricken  from  the 
answer,  and  error  is  assigned  thereon.  We 
think  the  facts  pleaded  were  not  sufficient  to 
constitute  an  estoppel,  for  the  execution  plain- 
tiffs were  not  proceeding  against  the  logs  as 
the  property  of  Stossel  and  Fauids,  but  as  the 
property  of  Duvall,  the  execution  defendant, 
and  they  thereafter  proceeded  to  seU  suffi- 
cient of  them  under  the  execution  to  satisfy 
It,  and  the  remainder  were  released.  It  does 
not  appear  that  the  appellants  were  misled 
in  any  wise,  or  acted  differently  than  they 
would  have  done,  In  consequence  of  this 
claim  and  tbe  action  of  the  plaintiffs  relating 
thereto. 

It  Is  next  contended  that  the  complaint  did 
not  state  a  cause  of  action.  It  appears  that 
the  plaintiffs  were  partners  In  said  logging 
business,  and  that  the  plaintiffs,  Fraser  & 
Ross,  had  executed  and  delivered  to  said 
Fauids  an  instrument  In  writing  in  the  form 
of  a  bill  of  sale,  which  the  complaint  alleged, 
and  the  parties  testified,  was  intended  as  a 
mortgage  to  secure  him  for  advances  made  to 
Fraser  &  Ross  to  enable  them  to  conduct  said 
business.  Under  this  allegation  the  title  to 
the  property  was  still  in  the  plaintiffs,  and 
they  could  maintain  the  action. 

It  is  next  contended  that  the  court  erred  In 
refusing  to  grant  the  motion  for  a  nonsuit, 
on  tbe  ground  of  the  insufficiency  of  tbe  evl- 
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deuce;  but  there  was  no  error  In  this,  under 
the  proofs  introduced. 

It  is  also  contended  that  the  court  erred  In 
sustaining  an  objection  to  a  question  asked 
one  of  the  witnesses.  This  witness  had  tes- 
tified that  he  had  a  conversation  with  Mr. 
Stos.sel  concerning  bis  possession  of  "certain 
personal  property"  which  he  stated  was  Du- 
vall's,  and  tlmt  Stossel  said  he  was  holding 
the  "stuff"  there  for  DuvaU,  to  keep  Duvall's 
creditors  from  taking  It,  as  DuvaU  was  In- 
debted, and  could  not  hold  any  property. 
Then  appellants'  counsel  asked  the  witness 
the  question,  "Tliat  was  referring  to  what?" 
and  an  objection  to  it  by  the  plaintiffs  was 
sustained.  There  Is  no  sufficient  foundation 
in  the  record  to  predicate  error  upon  in  this 
particular,  for  several  reasons.  It  must  be 
conce<led  that  the  appellants  had  a  right  to 
show  that  the  conversation  related  to  these 
logs.  But  it  does  not  appear  that  the  ques- 
tion was  calculated  to  draw  out  anything 
more  than  the  conclusion  of  the  witness  as  to 
wliat  the  conversation  referred.  The  record 
would  indicate  that  the  witness  had  testified 
already  as  to  the  entire  conversation  between 
himself  and  Stossel,  and  after  that  was  given 
In  evidence,  and  the  circumstances  under 
which  It  was  given,  the  defendants  wore  not 
entitled  to  the  conclusion  of  the  witness  as  to 
the  property  referred  to.  No  offer  was  made 
to  show  by  the  witness  that  there  was  any 
further  conversation  between  the  parties, 
showing  that  it  was  these  logs  tliat  were  be- 
ing talked  about,  or  to  show  any  circumstan- 
ces connected  with  the  conversation  to  that 
end,  nor  was  tlicre  any  exception  taken  to 
the  ruling  of  the  court  upon  the  objection. 

There  was  no  error  in  permitting  the  plain- 
tiffs to  cross-examine  one  of  the  witnesses 
for  the  defendants  as  to  the  state  of  feeling 
existing  between  himself  and  DuvaU,  as  the 
iU  feeling  existing  between  them  was  a  mat- 
ter that  the  plaintiffs  had  a  right  to  have  be- 
fore the  Jury  for  the  purpose  of  considering 
the  credit  to  lie  given  to  the  testimony  of  the 
witness.  The  appellants  were  attempting  to 
show  a  fraudulent  scheme  upon  the  part  of 
DuvaU  and  the  plaintiffs  to  cover  up  his  prop- 
erty. 

It  Is  urged  that  it  was  error  to  refuse  to 
give  certain  instructions  requested  by  the  de- 
fendants; but  these  wore  based  upou  the  al- 
leged insufficiency  of  the  evidence  to  support 
a  recovery,  and  upon  the  question  of  estoppel, 
and  were  properly  refused;  nor  do  we  find 
any  error  In  the  instructions  given.    Affirmed. 

DUNBAR,  ANDEUS,  and  GORDON,  JJ., 
concur. 

(16  Wash.  72) 

WOODIvAND  LUMBER  CO.  v.  LINK  et  iix. 

(Supreme  Court  of  Washington.    Dec.  7,  1896.) 

CoMMUNixr  Phopertv, 

In  the  absence  of  proof  that  it  was  the 

Intention,  at  the  time  a  deed  to  a  lot  was  taken 


in  the  name  of  a  wife,  and  a  bouse  was  built 
thereon,  that  it  should  be  the  separate  property 
of  the  wife,  it  will  be  held  community  proi)erty, 
imd  subject  to  debt  of  the  husband,  though  con- 
tracted lifter  he  contributed  to  the  purchase 
of  the  lot  and  erection  of  the  house. 

Appeal  from  superior  court.  Pierce  county; 
W.  H.  Pritchard,  Judge. 

Action  by  the  Woodland  Limiber  Company 
against  Henry  W.  Link  and  wife.  Judgment 
for  plaintiff,  and  defendant  wife  appeals.  Af- 
firmed. 

Sharpstein  &  Blattner,  for  appelUint  Hi- 
ram F.  Garretson,  for  respondent 

GORDON,  J.  Respondent  brought  this  ac- 
tion to  set  aside  a  quitclaim  deed  of  convey- 
ance from  Hemy  W.  Link  to  Ada  C.  Link, 
his  wife,  bearing  date  December  14,  1893,  and 
to  subject  the  real  property  described  therein 
to  tht  lien  of  respondent's  Judgment  against 
the  .'said  Henry  W.  Link  and  John  H.  Estes, 
partners  as  Link  &  Estes,  which  Judgment 
was  recovered  em  the  24th  day  of  March, 
1894.  The  complaint  alleges  the  issuance  of 
execution,  and  its  return  unsatisfied,  the  In- 
solvency of  the  Judgment  debtors,  and  con- 
tains other  allegations  usual  In  such  cases. 
From  a  Judgment  and  decree  In  favor  of  the 
plaintl.7  below,  Ada  C.  Link  has  appealed. 

It  appears  that  the  premises  were  purchased 
by  the  defendants  in  this  action  subsequent 
to  their  marriage,  for  the  sum  of  $400,  and 
title  was  taken  up  the  13th  day  of  February, 
1889,  in  the  name  of  Ada  C.  Link,  the  wife. 
Thereafter  a  dweUing  house  was  erected 
thereon.  The  evidence  Is  conflicting  on  some 
material  points,  but  it  is  undisputed  that 
$220  of  the  purchase  price  of  $400,  paid  for 
these  lots,  was  paid  by  the  check  of  Link  & 
Estes,  and  hence  was  a  community  contribu- 
tion. It  Is  also  undisputed  tliat  the  dwelling 
house  thereafter  built  on  the  premises  was 
paid  for  out  of  the  community  funds.  During 
all  this  time  the  property  was  presumptively 
community  property.  "I^iands  conveyed  by 
deed  of  purcliase  to  either  husband  or  wife 
during  the  continuance  of  the  marriage  rela- 
tion are  prima  facie  common  property."  Tes- 
ler  V.  Hochstettler,  4  Wash.  St  349,  30  Pac. 
398.  And  while  the  record  shows  that  the 
debt  upon  which  respondent's  Judgment  was 
rendered  was  not  contracted  until  June, 
1893,  and  respondent  could  not  rightfully  com- 
plain of  any  gift  theretofore  made  by  the 
husband  to  the  wife,  still  the  evidence  failed 
to  satisfy  the  lower  court,  and  does  not  con- 
vince us,  that  it  was  the  intention  and  pur- 
pose of  the  parties,  at  the  time  when  the  lots 
were  purchased  and  these  contributions  were 
made,  that  the  projierty  shoiild  become  the 
separate  property  of  the  wife.  It  was  im- 
proved by  contributions  from  the  community 
fimds,  and  title  of  record  remained  in  the 
wife  (presumably  for  the  community)  until 
long  after  the  debt  to  the  respondent  was 
contracted.  In  the  meanwhile  the  partner- 
ship of  Link  &  Estes  became  financially  em- 
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barrassed.  Then,  and  not  till  then,  waa  the 
deed  under  consideration  made.  The  case 
falls  within  section  1455.  1  Hill's  Code,  and 
the  rule  announced  by  this  court  in  Yesler  v. 
Hochstettl<?r,  supra:  "If  the  evidence  of  the 
opposite  parties  leaves  the  matter  In  doubt, 
the  presumption  continues  to  weigh  for  the 
community,  and  will  decide  the  question." 
Upon  consideration  of  the  entire  record,  we 
are  unable  to  say  that  the  findings  of  the  low- 
er court  were  not  sustained  by  the  evidence; 
and  its  judgment  and  decree  will  be  affirmed. 

AXDERS,  DUNBAR,  and  SOOTT,  JJ.,  con- 
cur.   HOYT,  O.  J.,  dissents. 


(16  Wash.  4E) 

FIRST  NAT.  BANK  OF  SEATTLE  v. 
HAGAN,  Sheriff,  et  al. 
(Supreme  Court  of  Washington.    Dec.  7,  1896.) 
ExECfTioN— Claim  by  Third  Pekbox. 
2  Hill's  Code,  §  491,  provides  that,  when 
any  other  person  than  the  judgment   debtor 
shall  "claim"  property  levied  on,  he  may  have 
the  right  to  receive  the  same  from  the  sheriff 
on  making  affidavit,  and  that  In  such  proceed-' 
inps  the  person  "claiming"  the  property  shall 
be  plaintiff,  and  the  sheriff  and  the  execution 
eri'ditor   defendants.     No  other  pleadings   are 
required    in   the    proceeding.     A   mortgagee   in 
possession  of  the  mortgaged  chattel  filed  an  af- 
fidavit of  claim,  in  which  he  stated  that  he  was 
the  "owner"  of  the  property.     Behl,  that  it  was 
proper  to  permit  the  claimant  to  show  his  right 
to  possession  as  mortgagee. 

Appeal  from  superior  court,  Snohomish 
cuuuty;   R.  A.  Bnlllnger,  Judge. 

Troceedlng  by  the  First  National  Bank  of 
Seattle  against  James  Hagan,  sheriff  of  Sno- 
homish county,  and  anotlier,  to  claim  property 
seized  under  execution  against  one  Monroe. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendants appeal.     Aflirmed. 

Ault  &  Muuns,  for  appellants.  Bell  &  Aus- 
tin, for  appellee. 

GORDON,  J.  This  proceeding  was  Insti- 
tuted by  the  respondent  under  section  491,  2 
Iliil's  Code.  The  appellant  Hagan,  as  sheriff 
of  Snohomish  county,  had  levied  upon  the  per- 
sonal property  in  question  as  the  property  of 
one  Monroe,  who  was  Indebted  to  the  respond- 
ent. At  the  time  of  the  levy,  the  property 
was  in  the  possession  of  the  respondent,  and 
held  as  security  for  the  Indebtedness  owing 
to  it  by  Monroe.  Respondent  was  proceeding 
to  sell  the  same  for  the  purpose  of  applying 
the  proceeds  upon  the  debt  so  owing  to  it,  and 
had  advertised  the  same  for  sale  prior  to  ap- 
pellant's levy.  The  affidavit  upon  which  the 
proceeding  was  initiated  alleged  that  the  re- 
spondent was  the  owner,  and  entitled  to  the 
Immediate  possession,  of  the  property.  Upon 
the  verdict  of  a  jury,  judgment  veas  entered 
in  favor  of  plaintiff,  from  which  defendants 
have  appealed. 

The  principal  ground  urged  for  reversal  is 
that  the  court  erred  in  not  confining  plaintiff 
to  proof  of  absolute  ownership  of  the  property 


In  question,  and  In  permitting  it  to  show  its 
right  to  possession  baaed  upon  the  facts  al- 
ready stated.  The  case  of  Sllsby  v.  .'Vldrldgc, 
1  Wash.  St.  117,  23  Pac.  83«,  is  cltetl  and  re- 
lied upon  by  appellants.  In  that  case  the 
plaintiff  brought  replevin,  and  his  complaint 
alleged  that  he  was  tlie  owner  of  the  property 
Involved  in  the  action.  The  answer  denied 
plaintiff's  ownership,  and,  upon  the  trial 
which  followed,  the  plaintiff  was  permitted, 
over  the  objection  of  defendants,  to  put  in  evi- 
dence  a  chattel  mortgage  executed  by  a  third 
person  to  the  plaintiff,  covering  the  property. 
We  quote  from  the  opinion:  "The  testimony 
on  the  part  of  the  plaintiffs  showed  that  the 
mortgage  debt  was  not  yet  due,  and  that  the 
mortgage  had  not  been  foreclosed.  It  did  not 
appear  that  the  mortgaged  property  had  ever 
been  In  the  possession  of  tlie  plaintiffs,  but  it 
had  remained  In  the  possession  of  the  mort- 
gagors until  a  short  lime  previous  to  the  com- 
mencement of  the  action.  •  ♦  •  In  our 
judgment,  the  chattel  mortgage,  under  the 
statutes  of  Washington,  did  not  convey  to 
the  holders  any  title  to  the  property  in  ques- 
tion." And  the  court  held  that  there  was  a 
failure  of  proof,  and  not  a  mere  variance,  and 
for  that  reason  reversed  the  cause.  But  the 
present  proceeding  Is  a  summary  one,  under 
the  statute  wliich  provides  (section  491,  2 
Hill's  Code)  that,  "when  any  other  person 
than  the  judgment  debtor  shall  claim  property 
levied  upon  or  attached,  he  may  have  the 
right  to  demand  and  receive  the  same  from 
the  sheriff  or  other  officer  making  the  attach- 
ment or  levy,  upon  his  making  an  affidavit," 
etc.  No  answer  or  other  pleading  is  .requir- 
ed upon  the  part  of  the  officer.  The  statute 
further  provides  that  "the  person  claiming  the 
property  .shall  be  plaintiff  and  the  sheriff  and 
plaintiff  in  the  execution  defendants."  This 
court.  In  Chapin  v.  Bokee,  4  Wash.  St  1,  29 
Pac.  936,  says,  of  the  proceeding  authorized 
by  this  section,  that:  "It  is  a  proceeding 
somewhat  summary  In  character,  and  no 
pleadings  other  than  the  affidavit  mentioned, 
if  that  is  to  be  considei-ed  one,  seem  to  have 
been  contemplated.  It  is  irregular  in  any 
view  that  can  be  taken  of  it.  Doubtless,  the 
defendants  in  such  proceedings  can  contest 
the  claim,  and  Introduce  evidence  to  contra- 
dict evidence  of  the  plaintiff.  It  It  had  been 
intended  to  require  them  to  file  an  answer, 
most  likely  the  plaintiff  would  have  been  re- 
qulrecl  to  file  a  complaint,  and  some  time 
would  have  been  specified  within  which  an  is- 
sue should  have  been  formed  In  this  manner. 
It  would  be  straining  the  rules  of  pleading 
considerably  to  hold  the  aflidavlt  to  be  a  com- 
plaint." See,  also,  Freeburger  v.  Gazzam,  5 
Wash.  St  772,  32  Pac.  732.  What  the  stat- 
ute in  question  authorizes  to  be  litigated  is  the 
"chiim"  of  any  person  other  than  tlie  judg- 
ment debtor  to  the  property  levied  upon  or  at- 
tached; and  the  word  "claim,"  as  used  In  the 
statute,  is  sufficiently  broad  to  admit  proof  of 
the  character  relied  upon  by  respondent  here- 
in.    Inasmuch  as  no  pleadings  are  required 
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upon  the  part  of  the  parties  In  a  proceeding 
under  the  statute,  It  would  be  contrary  to  the 
spirit  of  the  statute  to  apply  the  rules  of 
pleading  applicable,  to  replevin,  and,  under 
sections  217  and  220  of  Hill's  Code,  we  would 
uot  be  warranted  In  reversing  the  Judgment 
upon  the  grounds  of  alleged  variance.  Upon 
the  evidence  adduced  at  the  trial,  we  think 
that  plaintiff  was  entitled  to  recover.  The 
verdict  was  right,  and  the  Judgment  must  be 
aflSrmed. 

HOTT,  0.  J.,  and  ANDERS,  SCOTT,  and 
DUNBAR,  JJ.,  concur. 


(16  Wash.  95) 

GERMAN  SAVINGS  &  LOAN  SOC.  T. 

WEBER  et  al. 

(Supreme  Court  of  Washington.    Dec.  8,  1896.) 

FixTORES— Chattels  Annexed  to  Realty. 
An  agreement,  between  the  owner  of  land 
and  a  contractor  who  brings  upon  and  annexes 
ch'ttels  thereto,  that  they  shall  remain  per- 
sonalty, and  title  thereto  remain  in  the  contract- 
or till  paid  for,  is  valid,  and  will  prevent  the 
chattels  from  becoming  fixtures,  and  as  such 
subject  to  the  lien  of  mortgages  on  the  landj  till 
paid  for. 

Appeal  from  superior  court,  Spokane  county; 
James  Z.  Moore,  Judge. 

Action  by  the  German  Savings  &  Loan  So- 
ciety against  C.  F.  Weber  &  Co.  and  others 
to  determine  whether  chattels  attached  to  a 
building  by  0.  F.  Weber  &  Co.,  by  contract 
with  their  co-defendants  providing  that  the 
chattels  should  remain  personalty,  and  title 
thereto  remain  in  C  F.  Weber  &  Co.,  till  paid 
for,  become  fixtures,  and  as  such  subject  to 
the  lien  of  plaintiff's  mortgage.  From  a  Judg- 
ment for  defendants  C.  F.  Weber  &  Co.,  plain- 
tiff appeals.    Affirmed. 

Cyrus  Happy,  for  appellant.  Forster  & 
Wakefield  and  Everett  C.  Ellis,  for  respond- 
ents. 

DUNBAR,  J.  This  case  Is  submitted  upon 
an  agreed  statement  of  facts.  The  facts 
were  about  as  follows:  That  on  the  27th  day 
of  May,  1892,  A.  M.  Cannon  and  Jennie  F. 
Cannon,  his  wife,  who  were  the  owners  In  fee 
simple  of  certam  lots  in  Spokane  Falls,  for  a 
valuable  consideration  executed  and  delivered 
to  the  plahitlff  (appellant  herein),  the  German 
Savings  &  Loan  Society,  a  mortgage  upon 
said  lots,  together  with  all  and  singular  the 
tenements,  hereditaments,  and  appurtenances 
thereunto  belonging  or  in  any  wise  apper- 
taining. This  mortgage  was  duly  recorded 
on  the  2d  day  of  June,  1892,  and  none  of  the 
indebtedness  for  which  it  has  been  given  has 
been  paid.  That  upon  a  portion  of  said  lots. 
Cannon  and  wife  erected  a  building  for  the 
purpose  of  carrying  on  a  banking  business. 
That  said  building  has  never  been  occupied, 
but  that  said  Cannon  contracted  with  the  re- 
spondents C.  F.  Weber  &  Co.,  to  put  In  said 
building  what  Is  known  as  the  "standing  fin- 
ish," consisting  of  window  and  door  sashes. 


Jambs,  and  trimmings,  wainscoting,  entrance 
doors,  side  door,  two  small  doors  In  rear,  in- 
cluding glass  and  hardware,  baseboards  and 
wainscoting,  mantle  piece  without  tiling  and 
footings,— in  all  amounting  to  $3,667.32.  That 
In  pursuance  of  said  contract  said  C.  F.  Web- 
er &  O).  manufactured  and  shipped  to  Spo- 
kane said  standing  finish,  and  that  they  then 
learned  that  said  Cannon  was  unable  to  pay 
for  the  same;  and  thereupon  the  said  Cannon 
and  bis  wife  entered  Into  an  agreement  on  the 
1st  day  of  July,  1893,  with  the  said  0.  F. 
Weber  &  Co.,  to  the  effect.  In  brief,  tUit  0.  P. 
Weber  &  Co.  should  retain  possession  of  said 
property  and  said  buildings,  as  aforesaid,  on- 
tll  they  were  fully  paid  for  according  to  the 
terms  of  their  contract,  or  until  other  arrange- 
ments were  made,  satisfactory  to  the  said  C. 
F.  Weber  &  Co.,  and  in  the  meantime  the 
ownership  and  possession  of  said  property 
was  to  remain  with  the  said  0.  F.  Weber  & 
Co.  That  under  said  agreement,  C.  F.  Web- 
er &  Co.  placed  their  said  property  in  the 
bank  building.  That  the  glass  bad  been  put 
In  the  sash,  and  the  sash  put  in  the  windows. 
.That  the  Jambs  and  trimmings  had  been 
fastened  to  the  building  by  screws,  and  the 
wainscoting  and  other  finish  had  been  fasten- 
ed  to  the  building  by  screws,  the  wainscot- 
ing being  screwed  to  a  furring  strip  running 
horizontally  around  the  said  building  at  the 
top  of  the  wainscoting.  That  the  room  was 
only  plastered  down  to  the  top  of  the  wain- 
scoting, and  t>ehind  the  wainscoting,  base- 
boards, etc.,  was  plain  brick.  And  the  agree- 
ment further  provides  that  all  of  said  prop- 
erty described  in  said  E^xhlbit  C  could  be  re- 
moved without  damage  or  Injury  to  the  bnfld- 
Ing  other  than  the  loss  to  the  realty,  if  it 
should  be  determined  that  it  is  such  a  piLrt 
of  the  realty  that  the  said  parties  would 
have  no  right  to  remove  it.  It  is  the  conten- 
tion of  the  respondents  that  C.  F.  Weber  Sc 
Co.,  under  the  terms  of  tbe  contract,  have  tite 
right  to  remove  said  property,  as  shown  In 
Exhibit  C,  referred  to  above,  by  leaving  the 
building  in  substantially  the  same  conditioa 
that  It  was  in  before  the  said  property  was 
placed  in  said  building;  and  the  German  Sav- 
ings &  Loan  Society  (the  appellant  here) 
claims  that  said  property  has  become  a  part 
of  the  realty,  that  it  is  covered  by  its  mort- 
gage, and  that  the  said  parties  have  no  right 
to  remove  it.  The  Judgment  of  the  court  wa« 
in  favor  of  C.  F.  Weber  &  Co.,  and  from  sudi 
Judgment  an  appeal  is  taken  to  this  cotirt. 

The  history  of  litigation  on  the  subject  of 
fixtures  and  annexations  is  to  the  effect  tliat 
it  has  always  been  considered  largely  a  mixed 
question  of  law  and  of  fact,  depending  upon 
the  relations  of  the  parties,  the  cl»racter 
of  the  fixtures,  and  the  manner  of  the  an- 
nexation, very  largely  In  each  particular  case. 
It  cannot  be  denied,  however,  that  the  old 
common  law  In  relation  to  fixtures  l>eing  con- 
strued as  a  part  of  the  realty  has  been  great- 
ly modified  in  modem  times  by  reason  of  the 
changing  conditions  of  trade,  and  for  the  pur- 
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pose  of.  protecting  traffic  In  building  fixtures. 
Tlie  contention  ot  the  appellant  in  this  case 
Is  twofold:     First,  that,  as  between  the  par- 
ties to  this  contract,  the  goods  supplied  here 
became  a  part  of  the  real  estate,  and  that 
they  had  no  right  to  stipulate  or  agree  that 
real  estate  was  personal  property,  and  that 
such  agreement  could  not  be  carried  into  ef- 
fect by  the  court;   and,  second,  that,  even 
conceding  the  efficacy  of  such  an  agreement 
between  the  parties,  the  mortgagee  in  this 
case  could  not  be  bound  by  the  agreement, 
and   consequently  his   rights  would   not  be 
affected  thereby,  and  that  the  question   of 
intention  could  not  be  made  to  apply  against 
his  interests.    We  are  satisfied  tliat  the  trend 
of  modern  authority  is  to  the  effect  that  the 
Intention  of  the  contracting  parties  should 
be  allowed  to  control;  and  that  Intention  will 
control,  even  so  far  as  the  rights  of  the  for- 
mer mortgage  is  concerned,  subject  to  the 
limitation  that  the  fixtures  which,  outside  of 
stipulation,  would  have,  under  the  law,  been 
regarded  as  real  estate,  can  be  removed  only 
when  such  removal  can  be  effected  without 
injury  to  the  real  estate  or  to  the  building 
to  which  they  arc  attached.    We  think  this 
is  the  almost  unbroken  current  of  modern 
authority,  and  is  even  borne  out  by  most  of 
the  cases  cited  by  the  appellant.    The  appel- 
lant, on  page  10  of  bis  brief,  cites  the  follow- 
ing from  Mr.  Ewell  in  his  work  on  Flxtm-es 
(page   68):    "A  limitation  to  the  rights  of 
the  parties  to  change,  by  their  agreements, 
the  status  of  property  from  that  which  the 
law  would  assign  to  it  in  the  absence  of  a 
special  agreement,  has,  however,  been  made 
In  some  cases,  and  the  rule  has  been  stated 
to  be  that  whether  an  agreement  shall  pre- 
serve the  character  of  personalty  in  things  so 
affixed  to  the  freehold  as  that,  but  for  such 
agreement,  they  would  become  part  of  the 
realty,  depends  upon  their  essential  charac- 
ter, and  the  mode  in  which  •  they  are  an- 
nexed:  e.  g.  whether  they  can  be  removed 
without  serious  damage  to  the  freehold,  or 
substantially  destroying  their  own  qualities 
and  value."     Applying  this  test  to  the  case 
at  bar,  it  does  not  appear  that  any  damage 
would  be  done  to  the  freehold  by   the  re- 
moval of  these  fixtures,— in  fact,  it  is  stipu- 
lated that  no  damage  would  be  done  other 
than  loss  to  the  realty  of  the  value  of  the 
fixtures,— and  they  are  ot  such  a  nature  that 
It  seems  to  us  that  their  value  would  not  be 
destroyed    as    merchandise.     Therefore,    the 
rights  of  the  mortgagee  have  not  been  dele- 
*teriously  affected  by  the  removal  of  these  fix- 
tures, for  the  pleoding  upon  which  his  lien 
attached  has  lost  nothing  in  value,  and  his 
security  has  been  In  no  way  affected  by  rea- 
son of  the  entering  into  this  contract  between 
his  mortgagor  and  C.  F.  Weber  &  Co.     This 
limitation  to  contract  with  reference  to  fix- 
tares  is  even  severely  criticised  by  Mr.  Ewell 
In   the  section  above^  referred  to,  excepting 
-where  It  affects  the  'rights  of  third  parties. 
The   author,   continuing,   says:    "Whore  the 
47  Pac— 15 


rights  of  third  x>artles  intervene,  the  propriety 
and  necessity  of  such  a  limitation  will  be 
very  readily  conceded;  but,  as  between  the 
Unmediate  parties  to  the  agreement,  the  limi- 
tation seems,  to  say  the  least,  sufilciently 
strict;  and  where,  as  in  the  case  of  a  house, 
the  materials  might  be  of  value  after  sever- 
ance, no  more  reason  is  perceived  why  such 
an  agreement  should  not  be  effectual  as  be- 
tween the  parties  than  In  the  case  of  a  fix- 
ture that  might  be  removed  uninjured,  the 
difference  between  the  two  cases  being,  not 
one  of  principle,  but  simply  degree,  one  of 
more  or  less."  Mr.  Ewell,  to  sustain  this 
proposition,  cites  the  case  of  Ford  v.  Cobb, 
20  N.  Y.  344,  also  cited  by  the  appellant  in 
this  case,  where  Judge  Denio,  In  rendering 
the  opinion  for  the  court,  said:  "It  will  read- 
ily be  conceded  that  the  ordinary  distinction 
between  real  estate  and  chattels  exists  In  the 
nature  of  the  subject,  and  cannot,  in  general, 
be  changed  by  the  convention  of  the  i)arties. 
Thus,  it  would  not  be  competent  for  parties 
to  create  a  personal  chattel  interest  in  a  part 
of  the  separate  bricks,  beams,  or  other  mate- 
rials of  which  the  walls  of  a  bouse  were  com- 
posed." Of  course  it  would  not,  for  imder 
such  circumstances  the  realty  would  be  more 
or  less  injured  or  destroyed;  and  the  court  in 
that  case  proceeds  to  verify  this  idea,  for  It 
says:  "Thus,  a  house  or  other  building, 
which  from  its  size,  or  the  materials  from 
which  it  was  constructed,  or  the  manner  In 
which  it  was  fixed  to  the  land,  could  not  be 
removed  without  practically  destroying  it, 
would  not,  I  conceive,  become  a  mere  chattel 
by  means  of  any  agreement  which  could  be 
made  concerning  It.  So  of  the  separate  ma- 
terials of  a  building,  and  things  fixed  into 
the  wall,  so  as  to  be  essential  to  its  support. 
It  is  impossible  that  they  should,  by  any  ar- 
rangement between  the  owners,  become  chat- 
tels." But  the  court  emphasizes  the  test 
which  we  have  above  referred  to  by  proceed- 
ing to  say:  "But  it  is  otherwise  with  things 
which,  being  originally  personal  in  their  na- 
ture, are  attached  to  the  realty  in  such  a  man- 
ner that  they  may  be  detached  without  being 
destroyed  or  materially  injured,  and  without 
the  destruction  of,  or  material  Injury  to,  the 
things  real  with  which  they  are  connected, 
though  their  connection  with  the  land  or 
other  real  estate  is  such  tliat.  In  the  absence 
of  an  agreement  or  of  any  special  relation 
between  the  parties  in  interest,  they  would 
be  a  part  of  the  real  estate."  And  that  court 
cited  approvingly  Fryatt  v.  Sullivan,  5  Hill, 
116,  stating  that  that  case  was  decided  upon 
this  distinction.  That  case  was  where  a  cer- 
tain steam  boiler  and  engine  were  leased,  and 
the  lessees  took  them  and  affixed  them  so 
firmly  to  the  freehold  that  they  could  not  be 
removed  without  destroying  the  building  In 
which  they  were  placed.  The  case  of  Ford 
V.  Cobb,  supra,  is  in  point  in  all  particulars, 
for  there,  as  here,  the  right  of  a  prior  convey- 
ancer was  brought  in  question.  Biukley  v. 
Porkner  (Ind.  Sup.J  Itf  N.  E.  755,  is  a  well- 
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considered  case,  and  there  it  was  held  that 
"where  one  purchasing  machinery  gives  a 
chattel  mortgage  for  its  price,  and  orally 
agrees  that  it  shall  be  treated  as  personalty 
until  paid  for,  and  the  realty  to  which  It  is 
afterwards  attached  by  him  will  not  be  In- 
jured by  Its  removal,  the  machinery  will  be 
considered  as  personal  property,  as  against 
a  prior  mortgagee  of  the  realty."  And  the 
cases  relied  upon  by  the  appellant  in  this  case 
are  distinguished  in  that  case.  Thus,  where 
the  case  of  Campbell  v.  Roddy  (N.  J.  Err.  & 
App.)  14  Atl.  270,  Is  quoted,  the  court  made 
use  of  the  following  language:  "Thus,  If,  In 
the  course  of  constructing  a  house,  brick 
should  be  placed  in  the  walls,  and  Joists  and 
beams  In  their  proper  places,  the  bnckmaker 
and  sawyer  would  not  be  permitted  to  despoil 
the  bouse  by  asserting  an  agreement  with  the 
owner  that  the  brick  and  beams  were  to  re- 
tain their  character  as  personalty,  nothwith- 
standlng  their  annexation."  After  citing 
cases,  the  court  goes  on  to  say:  "But  when 
chattels  are  of  such  a  character  as  to  retain 
their  identity  and  distinctive  characteristics 
after  the  annexation,  and  do  not  thereby  be- 
come an  essential  part  of  the  building,  so 
that  the  removal  of  the  chattels  will  not  ma- 
terially injure  the  building,  or  destroy  or  un- 
necessarily impair  the  value  of  the  chattels, 
a  mutual  agreement  in  respect  to  the  manner 
in  which  the  chattels  shall  be  regarded  after 
annexation  will  have  tlie  effect  to  preserve 
the  personal  diaracter  of  the  prop«:1y  be- 
tween the  parties  to  the  agreement."  It  was 
held  there  that  "a  prior  mortgagee  cannot 
occupy  the  attitude  of  an  Innocent  purchaser. 
The  interests  and  rights  of  the  holder  of  a 
chattel  mortgage  upon  property  which  Is  an- 
nexed to  real  estate  upon  which  there  is  an 
existing  mortgage  must  be  determined  by  the 
practioal  application  of  equitable  principles 
to  the  rights  of  the  respective  parties.  Wheth- 
er the  chattel  mortgage  shall  be  postponed, 
notwithstanding  the  agreement  tietween  the 
owner  of  the  land  and  the  mortgagee,  must 
depend  upon  the  inquiry  whether  or  not  the 
preservation  of  the  rights  of  the  holder  of  the 
chattel  mortgage  will  impair  or  diminish  the 
security  of  the  real-estate  mortgagee  as  It  w.is 
when  he  took  it.  If  it  will  not,  then  It  would 
be  inequitable  that  the  latter  should  defeat 
or  destroy  the  seciu-ity  of  the  former.  If  it 
will,  then  it  was  the  folly  or  the  misfortune 
of  the  holder  of  the  chattel  mortgage  that  he 
permitted  the  property  to  be  annexed  to  a 
freehold  from  which  it  cannot  be  removed 
without  dhniulsbing  or  impairing  an  existing 
mortgage  thereon."  This  is  only  announcing 
the  rule  which  we  announced  at  the  outset, 
—that  an  agreement  by  which  fixtures  should 
be  considered  personal  property  can  be  car- 
ried Into  effect  if  the  removal  of  the  same 
could  be  effected  without  injuring  the  real 
estate,  or,  applying  it  to  this  case,  without 
diminishing  the  security  of  the  mortgagee. 
In  Tifft  V.  Horton,  53  N.  Y.  377,  it  was  held: 
"Where  chattels  are  annexed  to  real  estate 


with  the  intent  that  they  shall  not  thereby 
become  part  of  the  freehold,  as  a  general  rule 
the  intent  will  control  To  preserve  their 
character  as  personalty,  a  concurrent  Intent 
on  the  part  of  a  prior  mortgagee  of  the  real 
estate  is  not  necessary;  and  neither  a  prior 
nor  subsequent  mortgagee  of  the  lands  cao 
claim,  as  subject  to  the  lien  of  his  mortgage, 
chattels  brought  upon  and  affixed  to  the  lands 
under  an  agreement  between  the  owner  of 
the  fee  and  the  owner  of  the  diattels  that 
the  character  of  the  latter  as  personal  prop- 
erty is  not  to  be  changea,  and  tliat  they  are 
subject  to  a  right  of  the  owner  to  remove 
them."  This  case  squarely  decides  all  the 
points  that  there  are  raised  in  the  case  at 
bar.  It  Is  a  well-considered  case,  and  has 
been  cited  by  nearly  all  the  cases  that  have 
been  adjudicated  on  this  subject  since  Its  deci- 
sion. We  think  it  announces  the  overwhelm- 
ing weight  of  authority  that  the  security  of 
the  appellant  in  this  case  has  not  been  di- 
minished by.  the  agreement  which  was  en- 
tered into  and  executed  by  the  mortgagor  and 
the  respondents  C.  F.  Weber  &  Co.,  and  that 
there  is  no  reason,  which  can  be  sustained 
by  either  legal  or  equitable  principles,  why 
the  respondents  in  this  case  should  not  have 
the  benefit  of  the  contract  which  they  made 
with  the  Cannons.  The  judgment  will  be  af- 
firmed. 

SCOTT,  ANDERS,  and  GORDON,  JJ.,  con- 
cur. 


(16  Wash.  S) 
JONES  V.  ST.  PAUL,  M.  &  M.  RY.  CO. 

(Supreme  Court  of  Washington.    Dec.  3,  1896.) 

Public  Nuisance  —  Obstrdctino  Navigable 
Stream— Pbivate  Action — Special  Damage. 
The  owner  of  a  steamboat  cannot  maintain 
an  action  for  damages  for  the  obstruction  of  a 
navigable  river,  on  the  ground  that  it  prevented 
him  from  navigatiriK  it  with  his  boat,  his  injury 
differing  only  m  degree,  and  not  in  kind,  from 
that  of  the  general  public. 

Appeal  from  superior  court,  Snohomish 
county;  John  C.  Deimey,  Judge. 

Action  by  Henry  A.  Jones  against  the  St. 
Paul,  Mirmeapolis  &  Manitoba  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

Burke,  Shepard  &  Woods,  for  appellant 
L.  C.  Whitney  and  Coleman  &  Fogarty,  for 
respondent. 

HOYT,  C.  J.  It  was  alleged  In  the  com- 
plaint in  this  action  that  the  defendant,  in' 
constructing  its  bridge  across  the  Snohomish 
river,  so  placed  its  piers  that  float  wood, 
brought  down  by  a  freshet,  lodged  agaLn.st 
them,  so  as  to  entirely  prevent  the  naviga- 
tion of  the  river;  that  such  river  was  navi- 
gable; that,  by  reason  of  the  jam  caused  by 
the  obstruction,  the  plaintiff,  who  was  the 
owner  of  a  steamboat  which  navigated  the 
river,  was  unable  to  talce  his  steamlxnt  down 
such  river,  and  was  compelled  to  keep  It  tied 
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up  for  the  period  of  12  days,  to  his  damage 
In  the  sum  of  $1,000.  After  certain  motions 
to  malie  the  complaint  more  definite  and  cer- 
tain had  been  denied,  defendant  demurred 
tliereto.  Its  demurrer  was  overruled,  and 
tlje  question  thus  raised  is  relied  upon  here 
as  ground  for  the  reversal  of  the  Judgment. 
If  the  complaint  failed  to  state  a  cause  of 
action,  the  objection  raised  by  the  demurrer 
was  not  waived  by  filing  an  answer  to  the 
complaint  after  such  demurrer  had  been 
overruled.  Our  statute  specially  authorizes 
the  question  of  the  sufficiency  of  the  com- 
plaint to  be  raised  even  for  the  first  time  in 
this  court  Did  the  complaint  state  a  cause 
of  action?  If  the  defendant  was  charged 
with  having  doine  anything  that  was  unlaw- 
ful, it  was  that  it  had  obstructed  the  navi- 
gation of  the  river.  That  the  obstruction  of 
a  navigable  river  o^  any  other  highway,  when 
unlawful,  ccmstitutes  a  public  nuisance,  is 
beyond  question.  To  that  effect  are  all  the 
cases.  That  the  general  rule  Is  that  a  public 
nuisance  must  be  proceeded  against  in  the 
name  of  the  public  by  Indictment  or  Informa- 
tion is  conceded.  It  is  also  conceded  that  for 
a  public  nuisance  am  action  will  not  He  at  the 
instance  of  a  private  party,  unless  he  Is  spe- 
cially injured  thereby.  If  the  Injury  which 
he  sufters  therefrom  is  that  which  is  com- 
mon U>  the  entire  public,  he  cannot  malDtain 
an  action  therefor. 

But  it  Is  claimed  by  the  respondent  that 
the  allegations  of  his  complaint  showed  that 
he  had  been  specially  damaged.    These  alle- 
gations, however,  only  showed  that  he  had 
been  damaged  by  reason  of  the  fact  that  he 
could  not  navigate  the  river.    But  the  entire 
public  was  as  fully  deprived  of  that  right  as 
was  plaintiff.    Hence  the  damage  which  he 
had  suffered  was  also  suffered  by  the  gen- 
eral public,  and  the  fact  that  his  steamboat 
was  so  situated  that  the  Injury  flowing  from 
the  prevention  of  navigation  was  different 
from  that  which  others  might  have  suffered 
did  not  make  the  injury  special  to  him.    If 
the  obstruction  Interfered  with  navigation,  It 
Injured  alike  every  one  who  desired  to  navl- 
gaJte  the  stream.    It  might  as  well  be  claim- 
ed that  one  who  was  operating  two  boats, 
and  was    therefore    Incommoded    as    much 
again  as  one  who  operated  but  one,  was  spe- 
cially Injured,  as  to  claim  that  because  the 
plainttCTs  boat  was  so  situated  that  the  dam- 
ages flowing  from  Its  being  kept  idle  were 
greater  than  might  have  been  caused  to  an- 
other made  his  damages  special.    The  differ- 
ence In  the  degree  of  the  injury  is  not  that 
which  determines  whether  or  not  It  is  special. 
The  damages  are  special  only  when  of  a  dif- 
ferent nature  from  those  suffered  by  the  gen- 
eral public.   This  being  so,  the  complaint  fail- 
ed to  allege  facts  sufficient  to  show  that  the 
plaintiff  was  specially  damaged  by  the  ob- 
struction.   It  Is  true,  he  was  prevented  from 
going  up  and  down  the  river  with  his  steam- 
boat; but  such  was  the  effect  of  the  obstruc- 
tion upon  every  one  desiring  to  navigate  the 


stream,  and  his  Injury  was  In  common  with 
that  of  every  such  person,  though  its  degree, 
owing  to  the  peculiar  business  in  which  he 
was  engaged,  might  have  been  different. 

To  show  that  the  facts  stated  were  not  suffi- 
cient to  entitle  plaintiff  to  recover,  we  cite: 
Small  V.  Railway  Co.,  15  U.  C.  Q.  B.  283; 
Cull  V.  Railway  Co.,  10  Grant  (U.  C.)  491; 
Black  well  v.  Railroad  Co.,  122  Mass.  1; 
Blood  T.  Ralh-oad  Corp.,  2  Gray,  137;  Bright- 
man  V.  Inhabitants  of  Falrhaven,  7  Gray, 
271;  WlUard  v.  City  of  Cambridge,  3  Allen. 
574;  Wesson  v.  Iron  Co.,  13  Allen,  05;  Bray- 
ton  V.  City  of  Fall  River,  113  Mass.  218; 
Mayor,  etc.,  of  Georgetown  v.  Alexandria  Ca- 
nal Co.,  12  Pet.  91.  The  cases  which  have 
held  that  a  private  action  could  be  maintain- 
ed for  a  public  nuisance  were  based  up<m 
facts  imlike  those  alleged  In  the  complaint 
In  this  action.  In  every  one  which  we  have 
examined,  with  a  single  exception,  the  ob- 
struction had  not  In  degree  simply,  but  in 
kind,  affected  the  plaintiff  differently  from 
the  general  public;  and  In  the  excepted  case 
the  opinion  of  the  court  clearly  shows  that  it 
held  the  complaint  to  be  sufficient  for  the 
reason  that,  though  It  was  alleged  that  the 
nuisance  was  a  public  one,  It  was  also  al- 
leged that  It  had  been  placed  In  the  stream 
for  the  express  purpose  of  Injuring  the  busi- 
ness of  the  plaintiff.  We  doubt  If  a  single 
case  can  be  found  which  holds  that  damages 
of  the  kind  sued  for  In  this  action  can  be  re- 
covered against  one  who  is  maintaining  a 
public  nuisance.  At  least,  the  great  weight 
of  authority  establishes  a  contrary  doctrine. 
The  judgment  will  be  reversed,  and  the 
cause  remanded,  wltb  instructions  to  dismiss. 

DUNBAR,  ANDERS,  and  GORDON,  JJ., 
concur. 


(16  Wash,  ui) 

STATE  V.  STRAUB. 

(Supreme  Court  of  Washington.    Dec.  8,  1896.) 

Cbiminal  Law — Appeal— Faii.cre  op  Accused  to 
Plead — Objectioxs  sotRaised  Below— Amend- 
ment OP  Record — Nonjudicial  Dats- Recbiv- 
ixo  Verdict — Jdrt— Cballenoe  to  Fanel — Ik- 

8TUUCT10N8. 

1.  Where  the  trial  is  had  on  the  merits,  as  if 
a  plea  of  not  guilty  had  been  filed,  the  failure  of 
accused  to  so  jjlead  is  not  ground  for  reversal. 

2.  An  objection  that  a  plea  of  not  guilty  was 
not  formally  made  by  defendant  cannot  be 
raised  for  the  first  time  on  appeal. 

3.  The  court  may  amend  its  record  by  nunc 
pro  tunc  order,  so  as  to  make  it  show  that  a 
plea  of  not  guilty  was  entered  by  accused. 

4.  Const,  art.  4,  §  6,  providing  that  courts 
shall  always  be  open  except  on  nonjudicial  days, 
and  authorizing  certain  writs  to  be  issued  on 
nonjudicial  days,  does  not  prevent  the  legisla- 
ture from  authorizing  courts  to  receive  verdicts 
on  Sunday. 

5.  On  motion  by  accused  for  a  change  of  ven- 
ue, it  is  not  error  to  refute  an  examination  ore 
tenus  of  the  compurgators. 

6.  The  fact  that  the  commissioners  selected 
a  less  number  of  persons  to  act  as  jurors  for 
the  year  than  required  by  statute  is  not  ground 
for  challenge  to  the  panel. 
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7.  An  Instruction  that  murder  In  the  first  de- 
gree is  the  crime  mentioned  in  the  information, 
and  is  where  a  person  purposely  and  of  his  de- 
liberate and  premeditated  malice  l^ills  another, 
is  not  objectionable  as  assuming  that  the  crime 
of  murder  in  the  first  degree  has  been  commit- 
ted. 

8.  An  instruction  that:  "Malice  is  deliberate 
and  premeditated  when  it  has  been  dwelt  upon 
at  all  in  the  mind,  and  when  motive  or  consid- 
eration moving  to  the  act  has  been  to  any  ex- 
tent mentally  weighed;  premeditation  may  be 
8s  quick  as  thought  in  the  mind  of  man," — is 
not  erroneous.  State  v.  Ratten,  43  Pac.  30, 
13  Wash.  203,  distinguished. 

Appeal  from  superior  court,  San  Juan 
county;  John  R.  Winn,  Judge. 

Richard  H.  Straub  was  convicted  of  mur- 
der, and  appeals.     Aflirmed. 

Charles  F.  Repatb,  for  appellant.  W.  H. 
Thacker,  H.  S.  King,  and  Thomas  G.  New- 
man, for  the  State. 

DUNBAR,  J.  Defendant  was  convicted  In 
the  lower  court  of  murder  In  the  first  de- 
gree, and  the  death  penalty  was  Imposed. 
An  appeal  has  been  taken  to  this  court  by  a 
bill  of  exceptions,  and  many  errors  are  al- 
leged. 

The  first  assignment  Is  that  the  trial,  ver- 
dict, and  sentence  of  death  are  void  and  Il- 
legal, for  the  reason  that  the  record  fails  to 
show  that  the  defendant  ever  entered  a  plea 
to  the  Information.  While  It  must  be  con- 
fessed that  many  authorities  are  cited  to  sus- 
tain this  contention,  and  while.  In  the  ear- 
lier history  of  criminal  trials,  and  especially 
under  the  common-law  practice,  such  omis- 
sion was  almost  uniformly  held  to  be  re- 
versible error,  we  think,  under  the  system 
adopted  by  the  Code  In  this  state,  that  such 
an  omission  is  purely  technical,  that  It  does 
not  affect  any  of  the  substantial  rights  of 
the  defendant,  and  that.  If  otherwise  prop- 
erly convicted,  the  Judgment  should  not  be 
reversed.  Indeed,  this  Is  the  holding  of 
many  modern  courts  under  statutes  similar 
to  ours.  The  record  shows  that  the  defend- 
ant demurred  to  the  Indictment;  that  on  Oc- 
tober 3d  he  asked  for  further  time  in  which 
to  plead,  being  present  both  In  person  and 
by  counsel;  that  time  was  given  for  one 
day,  or  until  October  4th;  that  on  October 
4th  the  defendant,  on  being  called  on  to  pre- 
sent a  plea,  again  asked  for  further  time, 
which  was  granted,  and  the  time  extended 
one  day  more,  or  until  October  5th.  After 
that  he  filed  a  motion  for  a  change  of  venue, 
and  court  adjourned  until  October  8th.  Sub- 
sequently the  defendant  Interposed  a  chal- 
lenge to  the  jury,  had  subpoenas  Issued  for 
witnesses  In  his  own  behalf,  introduced  evi- 
dence In  his  behalf  and  testified  himself,  and 
In  every  way,  without  objection,  entered 
Into  the  trial  of  the  case  on  the  merits;  and 
the  ease  was  treated,  both  by  the  prosecu- 
tion and  by  the  defendant,  as  though  a  plea 
had  been  entered.  Defendant  availed  him- 
self of  privllpgos  which  he  would  not  have 
been  entitled  to  on  any  other  theory.     The 


plea  of  not  gnllty  is  a  denial  of  all  material 
allegations,  and  simply  puts  them  In  Issue. 
According  to  the  record,  the  whole  case  was 
tried  uiH>n  this  theory.  Under  the  Instruc- 
tions of  the  court  the  Jury  understood  that 
every  material  fact  was  In  Issue,  and  that 
all  of  said  facts  must  be  proven  before  con- 
viction could  follow.  Under  such  Instruc- 
tions the  defendant  went  Into  the  trial  with 
the  presumption  of  Innocence  In  his  favor, 
and  the  onus  was  upon  the  state  throughout 
the  trial,  and  up  to  the  time  of  rendition  of 
the  verdict,  to  exactly  the  same  extent  as  it 
would  have  been  If  the  plea  had  been  form- 
ally entered.  So  that  the  defendant  actual- 
ly had  the  benefit  of  the  plea  of  not  guilty, 
though  It  were  not  formally  entered.  It  af- 
firmatively appears,  then,  from  the  record, 
that  this  error,  If  error  at  all,  was  without 
prejudice;  that  It  was  a  mere  Irregularity, 
which  did  not  affect  any  substantial  rights 
of  the  defendant  And  the  same  law  which 
gives  him  the  right  to  appeal  to  this  court 
at  all  provides.  In  section  1448  of  the  Code 
of  Procedure,  that  "the  supreme  cotirt  shall 
hear  and  determine  all  causes  removed 
thereto.  In  the  manner  hereinbefore  provid- 
ed, upon  the  merits  thereof,  disregarding  all 
technicalities."  Moreover,  under  the  special 
provisions  of  our  statute.  If  the  defendant 
does  not  see  fit  to  plead  after  the  overniUng 
of  the  demurrer.  It  is  the  duty  of  the  court 
to  enter  judgment  even  without  trial,  except 
In  cases  where  It  is  necessary  to  ascertain 
the  degree  of  offense.  Section  1282  Is  as  fol- 
lows: "If  the  demurrer  Is  overruled,  the  de- 
fendant has  a  right  to  put  In  a  plea.  If 
he  fails  to  do  so,  judgment  may  be  rendered 
against  him  on  the  demurrer,  and  If  neces- 
sary, a  Jury  may  be  Impaneled  to  inquhre 
and  ascertain  the  degree  of  the  offense." 
Nor  does  this  conflict  with  section  1290, 
which  provides  that,  "If  the  defendant  fall 
or  refuse  to  answer  the  Indictment  or  In- 
formation by  demurrer  or  plea,  a  plea  of  not 
guilty  must  be  entered  by  the  court,"  but 
rather  strengthens  the  construction  given 
above,— that.  If  the  demurrer  Is  denied,  fur- 
ther plea  Is  unnecessary,  and  the  result  will 
l>e  the  same  as  in  a  civil  action  where,  upon 
the  overruling  of  the  demurrer  to  a  com- 
plaint, the  defendant  refuses  to  answer. 
But,  under  the  section  just  above  quoted, 
the  plea  of  guilty  Is  entered  by  the  court 
only  when  the  defendant  fails  or  refuses  to 
answer  the  indictment  or  Information,  either 
by  demurrer  or  plea.  In  addition  to  this, 
this  question  was  not  raised  In  the  lower 
court.  Many  of  the  cases  cited  by  the  ap- 
pellant, even  If  we  should  hold  with  them, 
are  where  the  question  was  raised  upon  a 
motion  in  arrest  of  Judgment,  or  a  motion 
for  a  new  trlol,  where  the  matter  was 
brought  to  the  attention  of  the  trial  court,  so 
that  it  could  be  corrected  there.  But  in  this 
ease  the  first  mention  that  Is  made  of  this  al- 
leged error  is  in  the  brief  of  appellant  in 
this  court,  and,  the  motion  for  a  new  tiial 
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belog  especially  intended  to  direct  the  atten- 
tion of  the  trial  court  to  tlie  error  complained 
of,  and  his  attention  never  having  been  so 
directed,  under  the  rule  announced  in  numer- 
ous decisions  of  this  court,  it  Is  too  late  to 
raise  it  now.  A  third  reason  for  refusing  a 
reversal  for  this  alleged  error  is  the  fact  that 
it  appears  from  a  supplemental  record,  after- 
wards certified  by  the  court,  that  the  omis- 
sion to  plead  was  not  an  omission  in  fact, 
but  an  omission  simply  of  the  record.  Upon 
proper  notice  to  correct  the  record,  it  plainly 
appears  that  the  plea  was  actually  made, 
but  failed  to  be  recorded,  and  the  trial  court 
made  an  order  of  entry  nunc  pro  tunc,  show- 
ing what  the  actual  facts  of  the  case  were, 
and  correcting  the  record  in  this  respect. 
Any  one  of  the  reasons  mentioned  above 
would  be  sufficient  to  defeat  the  motion  for 
reversal  on  this  ground. 

Tlie  next  error  assigned  is  that  the  verdict 
and  sentence  are  void  because  the  verdict  was 
received  and  recorded  on  a  nonjudicial  day, 
viz.  Sunday.    It  is  admitted  by  the  appellant 
that  the  weight  of  authority  is  to  the  effect 
that  the  receiving  of  a  verdict  is  not  a  Judi- 
cial, but  merely  a  ministerial,  act,  which  may 
be  done  on  a  nonjudicial  day.     It   is  also 
conceded  ttiat  we  have  a  statute  in  this  state 
expressly  authorizing  courts  to  receive  ver- 
dicts on  nonjudicial  days.    But  it  Is  contend- 
ed that  section  C  of  article  4  of  the  consti- 
tution,  which   prescribes   the  Jurisdiction  of 
the  superior  courts,  and  especially  that  por- 
tion of  the  section  which  provides  that  "they 
[such  courts]  shall  always  be  open  except  on 
nonjudicial  days,"  and  that  "injunctions  and 
writs  of  prohibition  and  habeas  corpus  may 
be  Issued  and  served  on  legal  holidays  and 
nonjudicial  days,"  excludes  the  idea  that  any- 
thing else  can  be  done  by  the  court  on  non- 
judicial days;  and  that  the  court  cannot  be 
open  on  nonjudicial  days  except  in  matters 
of  injunction,  prohibition,  and  habeas  corpus. 
We  do  not  thinlc  that  the  constitutional  pro- 
vision is  susceptible  of  this  construction;  but 
think,  as  contended  by  the  respondent,  that 
the  provision  that  courts  shall  always  be  open 
except  on  nonjudicial  days  in  no  wise  aftects 
the  rule,  which  would  obtain  in  the  absence 
of  any  such  provision,  that  they  could  prop- 
erly be  open  on  such  days  for  the  performance 
of  nonjudicial  acts,  such  as  the  reception  of 
verdicts.     The  object  of  the  constitution  un- 
doubtedly was  not  to  affect  the  law  which  al- 
ready existed  in  relation  to  the  disability  of 
courts    to   transact   business   on   nonjudicial 
daj's,  but  to  make  a  provision  that  the  courts 
should  always  be  open  for  business  except  on 
noDjudicial  days. 
''  The  third  assignment  of  error,  viz.  that  the 
court  erred  in  overruling  a  motion  for  a  change 
of   venue,  is  also  witliout  merit.    This  is  a 
matter  which  is  largely  addressed  to  the  dis- 
cretion of  the  trial  court,  and  an  examina- 
tion  of  the  record  fails  to  convince  us  that 
that  discretion  was  abused. 
The  fourth  assignment— that  the  court  en-ed 


In  overruling  appellants*  demurrer  to  the  l?i- 
formation— has  been  passed  upon  so  many 
times  by  this  court,  and  Is  so  avowedly  pre- 
sented here  for  the  purpose  of  saving  a  right 
to  appeal  to  the  supreme  court  of  the  United 
States,  that  it  is  unnecessary  to  discuss  it. 

The  fifth  allegation— that  the  court  erred  in 
denying  defendant's  motion  for  an  examina- 
tion ore  tenus  of  the  compurgators  Churchill 
and  Jansen,  on  the  motion  for  a  change  of 
venue— is  equally  without  merit. 

It  is  strenuously  insisted  by  the  appellant 
that  the  sixth  assignment,  viz.  that  the  court 
erred  in  overruling  defendant's  challenge  to 
the  panel  of  jurors,  should  have '  been  sus- 
tained. It  appears  from  the  record  that  two 
membera  of  the  board  of  county  commission- 
ers, of  San  Juan  county  certified  a  list  of 
names  of  persons  selected  by  them  to  serve 
as  petit  Jurors  for  1895,  and  filed  the  list  on 
January  15,  1895,  with  the  clerk  of  the  supe- 
rior court.  This  list,  it  Is  conceded  by, both 
appellant  and  respondent,  was  selected  under 
the  act  of  1888,  before  the  change  of  the  law 
in  1895.  It  appears  that  a  list  of  97  persons 
was  selected  to  serve  as  petit  Jurors,  and  it 
Is  the  contention  of  the  appellant  that  he  was 
entitled  to  have  the  Jury  drawn  from  a  selec- 
tion of  100  persons,  as  by  the  law  required. 
Section  58  of  the  Code  of  Procedure  provides 
that  every  board  of  county  commissioners  shall 
select  from  the  persons  in  their  county  quali- 
fied to  serve  as  petit  Jurors  the  names  of  100 
persons  to  serve  as  petit  jurors  for  the  ensu- 
ing year;  "provided,  that  if  frcHn  any  cause 
the  county  commissioners  are  unable  to  select 
the  full  number  of  names  in  this  section  pro- 
vided for,  they  shall  select  such  less  number 
as  they  may  agree  upon."  So  that  the  fact 
that  this  selection  was  made  of  9V  Instead  of 
100  Is  not  prejudicial  to  the  appellant,  be- 
cause the  law  especially  provides  that  the 
commissioners  shall  select  a  less  number  if 
there  is  occasion  so  to  do.  But  appellant  con- 
tends that  he  is  injured  because  the  commis- 
sioners did  not  include  in  their  certificate  to 
the  clerk  of  the  superior  court  the  reason  why 
such  less  number  had  been  selected.  We  can- 
not understand  how  this  certificate  affects  the 
appellant  one  way  or  the  other.  The  alleged 
error  is  simply  an  Irregularity  In  the  proced- 
ure in  which  he  has  no  vested  right.  It  is 
further  contended  by  appellant  that  he  had 
a  right  to  have  the  Jury  drawn  from  a  list 
of  300  names  selected  by  the  board  of  county 
commissioners,  under  the  provisions  of  chap- 
ter 78,  p.  139,  Laws  1895,  which  is  an  amend- 
ment to  the  law  just  above  mentioned.  But 
it  appears  that  the  selection  in  this  instance 
was  made  prior  to  the  passage  of  the  law 
of  1893;  and  section  5  of  that  act  plainly  in- 
dicates that  it  is  the  Intention  of  the  act  that 
the  selection  under  the  old  law  should  re- 
main intact  unless  for  some  good  reason  the 
county  commissioners  see  fit  to  set  It  aside 
and  make  a  new  selection;  for  the  last  sec- 
tion of  the  act  asserts  as  a  reason  for  the 
emergency  clause  that  m  some  of  the  coim- 


Digitized  by 


Google 


230 


47  PACIFIC  REPORTER. 


(Wash. 


ties  "tbe  number  of  jurors  now  authorized  to 
be  selected  Is  InsuflScient  to  transact  the  busi- 
ness of  the  courts."  Besides,  this  court  has 
held,  so  many  times  that  it  seems  that  we 
ought  not  to  be  called  upon  to  further  dis- 
cuss this  character  of  questions,  tliat  these 
conditions  in  regard  to  the  selection  of  Jurors 
are  directory,  and  that  no  litigant  has  a  rest- 
ed right  in  the  procedvu-e.  Certainly,  in  the 
absence  of  a  showing  that  a  material  inter- 
est had  been  affected,  the  Judgment  would 
not  be  reversed  for  an  Irregularity,  so  far 
as  the  procedure  is  concerned. 

Assignments  7,  8,  9,  10,  11,  and  12  are  in 
relation  to  the  overruling  of  defendant's  chal- 
lenge for  cause  to  certain  Jurors.  We  have 
investigated  these  examinations,  and  tbinic 
that  no  error  was  committed.  Where  this 
court  has  had  occasion  to  reverse  Judgments 
for  the  reason  that  Jurors  had  been  retained 
over  the  objection  of  defendants,  they  were 
eases  where  the  Jurors  had  themselves  testi- 
fied that  they  entertained  opinions  in  regard 
to  the  guilt  or  innocence  of  the  defendant, 
and  where  the  court  or  the  prosecution,  by 
cross-examination,  had  led  the  Jurors  to  state 
that  they  could  lay  aside  these  opinions,  and 
try  the  defendant  impartially.  But  in  this 
case  it  is  evident  from  tbe  examination  that 
the  Jurors  had  been  led  to  the  expression  of 
an  opinion  by  tbe  adroit  questioning  of  the 
attorneys  for  the  defense,  and  in  each  in- 
stance, we  think,  the  challenge  was  properly 
refused. 

The  householder  question  has  already  been 
passed  upon  by  this  court,  and  we  will  hot 
notice  It  further  here. 

We  think  that  no  error  was  committed  by 
the  court  In  overruling  the  defendant's  objec- 
tion to  the  question  asked  witness  Nordyke 
on  cross-examination  by  the  state. 

The  only  other  assignment  which  is  not 
involved  in  what  we  have  already  said  is 
alleged  error  of  the  court  in  its  instructions 
to  the  Jury.  The  appellant  finds  fault  with 
the  court  for  stating  to  the  Jury  in  Its  In- 
structions that  "murder  in  the  first  degree 
is  the  crime  mentioned  in  tbe  information  in 
this  case,  and  Is  where  a  person  purposely 
and  of  his  deliberate  and  premeditated  mal- 
ice kills  another,"  on  the  ground  that  the 
language  used  by  the  court  assumes  that  the 
crime  of  murder  in  the  first  degree  had  been 
committed.  This,  we  think,  is  a  strained 
construction  to  be  placed  upon  the  language 
of  the  court,  and  the  language  Is  entirely 
without  prejudice  in  any  way  to  the  defend- 
ant. The  main  contention  of  the  appellant 
on  the  InKtructions  is  that  they  are  In  con- 
fiict  with  the  announcement  made  by  this 
court  in  State  v.  Rutten,  13  Wash.  203,  43 
Pac.  .30.  In  that  case  the  language  of  the 
lower  court  was  as  follows:  "Premeditated 
malice  is  whore  the  Intention  to  unlawfully 
take  life  Is  deliberately  formed  in  the  mind, 
and  that  determination  meditated  upon,  be- 
fore the  fatal  stroke  is  given.  There  need 
not  be  any  appreciable  space  of  time  be- 


tween the  formation  of  Intention  to  kill  and 
killing.  They  may  be  as  Instantaneous  as 
successive  thoughts.  It  is  only  necessary 
tliat  the  act  of  killing  be  preceded  by  the  con- 
currence of  will,  deliberation,  and  premedi- 
tation on  the  part  of  the  slayer."  This  lan- 
guage was  criticized  by  this  court  for  tbe 
reason  that,  in  our  opinion.  It  abolished  or 
wiped  out  the  distinction  between  murder  In 
tbe  first  degree  and  murder  in  the  second 
degree.  The  case  was  reversed,  but  not  for 
this  reason,  there  having  been  no  exceptions 
taken  to  the  instructions  mentioned,  and  the 
'criticism  was  simply  a  suggestion  of  the 
court  to  guide  the  Judge  In  the  neAr  trlaL 
We  are,  however,  satisfied  with  what  was 
said  In  that  case,  but  think  the  Instruction 
there  given  can  be  distinguished  from  those 
In  the  case  at  bar.  Here  the  instruction  on 
this  subject  was  as  follows:  "I  said  a  mo- 
ment ago  I  would  define  to  you  the  different 
terms  of  'deliberation,'  'premeditation,'  "pur- 
posely,' and  'malice.'  I  have  already  defined 
to  you  what  'malice'  Is.  'Purposely,'  as  used 
In  these  Instructions,  means  an  Intentional 
doing,  with  the  Intent  of  the  party  who  does 
the  act  to  do  that  certain  thing.  'Delibera- 
tion' Is  tbe  mental  operation  of  weighing  mo- 
tive or  consideration  that  makes  for  or 
against  an  inclination  of  the  proposed  act  or 
line  of  action.  'Premeditation'  Is  the  mental 
operation  of  thinking  upon  an  act  before  do- 
ing It,  or  upon  an  Inclination  before  carrying 
It  out."  And  the  culmination  of  this  Instruc- 
tion, which  is  specially  objected  to  by  the 
appellant,  Is  as  follows:  "Malice  Is  delib- 
erate and  premeditated  when  It  has  been 
dwelt  ui>on  at  all  in  the  mind,  and  when  tbe 
motive  or  consideration  moving  to  bis  act 
has  been  to  any  extent  mentally  weighed. 
Premeditation  may  be  as  quick  as  thought  in 
the  mind  of  man."  Although  "premedita- 
tion may  be  as  quick  as  thought,"  this  In- 
struction does  not  do  away  with  the  Idea  of 
deliberation,  which  the  Instruction  in  the 
Rutten  Case  did,  because  it  does  not  connect 
defendant's  premeditation  directly  with  the 
act,  and  does  not  Instruct  the  Jury  that  there 
need  be  no  appreciable  space  of  time  be- 
tween the  formation  of  the  Intention  to  kill 
and  the  killing,  or  that  it  is  no  matter  how 
quickly  the  premeditation  Is  followed  by  the 
act  of  killing,  which  was  the  language  ot>- 
Jected  to  In  the  case  cited.  Premeditation 
must  be  as  quick  as  thought,  for  any  convic- 
tion or  intention  that  entei"S  Into  the  mind 
of  man  enters  with  the  rapidity  of  thought. 
It  has  to  enter  there  at  some  particular  mo- 
ment. The  Intention  to  kill  may  come  In- 
stantaneously to  the  mind;  but  this  instme- 
tion  does  not  tell  the  Jury  that  that  Inten- 
tion must  be  Instantaneously  carried  Into  ex- 
ecution; or.  In  other  words,  so  far  as  the  In- 
struction complained  of  Is  concerned,  this 
premeditation  on  the  part  of  the  appellant 
may  have  been  In  his  mind  a  week  or  m 
month  or  any  length  of  time  before  the  car- 
rying of  it  into  execution  by  the  killing,  and 


Digitized  by 


Google 


Wash.) 


PREFONTAINE  v.  McMICKEN. 


231 


would  not  thereby  obliterate  the  distinctions 
which  the  law  creates  between  murder  in  the 
first  degree  and  murder  In  the  second  degree, 
by  eliminating  the  Idea  of  deliberation. 

We  tbinlc  that  no  error  was  committed  by 
the  court  in  refusing  the  Instructions  asl^ed 
for  by  the  defendant,  as  the  Instructions  giv- 
en completely  covered  the  law  of  the  case, 
and  that  no  error  was  committed  by  the 
court  in  its  Instructions.  Finding  no  error 
anywhere  in  the  record,  the  judgment  must 
be  affirmed. 

HOYT.  C.  J.,  and  SCOTT,  ANDEHS,  and 
GORDON,  JJ.,  concur. 


(16  Wasb.  16) 

PREFONTAINE  v.  McMICKEN  et  al. 
(Supreme  Court  of  Washington.    Dec.  3,  1896.) 

EXECUTOHS  AXD  ADMISI8THATOB8— OhDEB  OP  DlS- 

TKIBUTIOS — JUDOMEXTg— RKqOISlTKS 

OF   Petitiok. 

1.  A  superior  court  acting  as  a  court  of  pro- 
bate, after  issuing  a  decree  of  distribution  of 
an  entire  estate,  loses  jurisdiction  of  tlie  proper- 
ty distributed,  and  cannot  subsequently  direct 
a  difftrent  disposition  to  be  made  of  a  portion 
of  the  property. 

2.  A  judgment  against  an  executor,  as  well 
as  against  an  administrator  de  bonis  non,  is  not 
a  lien  on  the  property  of  tlie  respective  estates, 
but  is  merely  the  establishment  of  a  claim 
against  those  estates,  which  it  is  the  duty  of 
the  personal  representatives  to  pay  in  the  due 
course  of  administration. 

3.  Code  Proc.  iS  1014.  provides  that,  if  the  ex- 
ecutor or  administrator  shall  neglect  to  apply 
for  an  order  of  sale  whenever  necessary,  any 
person  interested  in  the  estate  may  malce  ap- 
plication therefor  in  the  same  manner  as  an  ex- 
ecutor or  administrator.  Code  Proc.  §  1005, 
provides  that,  to  obtain  an  order  to  sell  real 
property,  the  executor  or  administrator  shall 
present  a  petition  to  the  court,  setting  forth  the 
amount  of  personal  estate  that  lias  come  to  his 
hands,  and  how  much,  if  any,  remains  undis- 
posed of,  together  with  a  list  and  the  amount 
of  the  debts  outstanding  against  the  estate,  as 
far  as  the  same  can  be  asi-'ertained.  Held,  that 
the  petition  of  a  judgment  creditor  of  an  estate 
to  sell  real  estate  for  the  purpose  of  paying  his 
debt  must  set  out  all  the  facts  required  by  stat- 
ute to  be  shown  by  an  executor  to  obtain  an  or- 
der to  sell  realty. 

Appeal  from  superior  court,  Kitsap  county; 
John  C.  Denney,  Judge. 

Proceeding  by  F.  X.  Prefontaine,  as  ex- 
ecutor of  the  last  will  and  testament  of 
Margaret  Harmon,  deceased,  against  Maurice 
McMiclien,  administrator  de  bonis  non  of  the 
estate  of  Sarah  M.  Renton,  deceased,  and 
others,  to  sell  real  estate  for  the  payment 'of 
debts  against  the  estate.  From  an  order 
to  sell  the  realty,  defendant  Mary  A.  Gafl- 
ney  appeals.     Reversed. 

Elchard  Saxe  Jones  and  Brinker,  Jones  & 
Richards,  for  appellant.  Bausman,  Kelleher 
&  Emory  and  Blaine  &  De  Vries,  for  re- 
spondent. 

ANDERS,  J.  This  was  a  proceeding  in  the 
superior  court  of  Kitsap  county,  as  a  court 
of  probate,  to  subject  to  sale  certain  real  es- 


tate claimed  to  belong  to  the  estate  of  Sarah 
M.  Renton,  deceased,  for  the  payment  of  a 
debt  against  said  estate,  which  had  been  re^ 
duced  to  judgment.  The  respondent  F.  X. 
Prefontaine  filed  a  petition  In  said  court,  set- 
ting forth  in  substance,  among  other  things: 
That  on  May  12,  1890,  Sarah  M.  Renton  died 
intestate  in  said  county,  except  as  to  certain 
community  property  previously  disposed  of  by 
contract  between  herself  and  her  husband, 
leaving  an  estate  therein,  and  that  her  only 
heirs  at  law  were  her  husband,  William  Ren- 
ton, and  her  daughters,  Elizabeth  W.  Sack- 
man  and  Mary  A.  Gaffney.  That  on  July 
14th  following,  William  Renton,  her  husband, 
was  appointed  and  duly  qualified  as  adminis- 
trator of  her  estate.  That  on  May  21,  1891, 
said  William  Renton,  as  administrator  of  said 
estate,  filed  his  i>etition  in  said  superior  court, 
praying  for  a  distribution  of  all  the  property 
owned  by  the  said  Sarah  M.  Renton  at  the 
time  of  her  death.  In  proportions  provided  for 
in  a  certain  agreement  between  said  William 
Renton  and  Elizabeth  W.  Sackman  and  Mary 
A.  Gaffney,  and  stating  that  the  said  estate 
of  Sarah  M.  Renton,  deceased,  was  free  from 
debt;  that  there  were  no  claims  of  any  kind 
against  the  same.  That  thereafter  citations 
were  issued  to  all  persons  concerned.  In  the 
manner  provided  by  law,  and  were  duly 
served  on  the  respondents  Elizabeth  W. 
Sackman  and  Mary  A.  Gaffney,  and  notice  of 
the  hearing  of  said  petition  was  duly 
given  as  provided  by  law;  and  that  on  the 
26th  day  of  June,  1891,  a  hearing  was  had, 
"all  persons  interested  tieing  present  In  per- 
son or  by  attorney,"  and  a  decree  was  enter- 
ed in  accordance  with  the  prayer  of  the  peti- 
tion, which  decree  purported  to  distribute  all 
the  property  of  Sarah  M.  Renton,  deceased, 
in  the  manner  and  in  the  proportions  agreed 
upon  in  the  contract  above  mentioned.  That 
the  decree  provided,  among  other  things,  that 
the  said  Elizabeth  W.  Sackman  and  Mary  A. 
Gaffney  should  make,  execute,  and  deliver  to 
William  Renton,  as  such  administrator,  a  bond 
in  the  penal  sum  of  $5,000,  in  accordance  with 
section  1576  of  the  Code  of  Washington,  con- 
ditioned for  the  payment  of  any  claims  or 
debts  that  might  thereafter  be  presented 
against  the  said  estate  of  said  Sarah  M.  Ren- 
ton, deceased.  That  thereafter,  and  on  July  18, 
1801,  said  William  Renton  died  in  said  Kitsap 
county,  of  which  he  was  then  a  resident,  leav- 
ing an  estate  therein.  That  on  December  2, 
1891,  the  respondent  John  A.  Campbell  was 
appointed  executor  of  his  last  will  and  testa- 
ment, and  thereupon  qualified,  and  ever  since 
has  been  and  now  is  the  duly  qualified  and 
acting  executor  of  said  last  will  and  testa- 
ment That  on  said  December  2,  1891,  Mau- 
rice McMicken  was  appointed  administrator 
de  bonis  non  of  the  estate  of  Sarah  M.  Ren- 
ton, and  thereupon  duly  qualified,  and  ever 
since  has  t>een  and  now  is  the  duly  acting  and 
qualified  administrator  of  said  estate.  That 
on  July  5,  189.3,  petitioner,  as  executor  of  the 
last  will  and  testament  of  one  Margaret  Har- 
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mon,  deceased,  recovered  a  Judgment  in  the 
superior  court  of  King  county  against  Man- 
rice  McMicken,  administrator  as  aforesaid, 
and  John  A.  Campbell,  as  executor  of  the  will 
of  WUUam  Renton,  in  the  sum  of  $2,808.84, 
with  interest  and  costs.  Tliat  no  part  of  said 
judgment  has  been  paid.  That  prior  to  the 
death  of  William  Renton  all  the  personal  prop- 
erty belonging  to  the  estate  was  distributed 
among  the  heirs  at  law  of  said  Sarah  M.  Ren- 
ton, and  that  none  of  said  personal  property, 
and  none  of  the  rents,  issues,  or  profits  there- 
of, has  ever  come  Into  the  custody  or  control 
of  said  Maurice  McMicken  as  administrator, 
and  that  there  Is  no  property  in  the  hands  of 
said  McMicken,  as  such  administrator,  with 
which  to  pay  the  said  judgment.  That  the 
petitioner  has  demanded  of  the  said  McMick- 
en that  he,  as  such  administrator,  should  in- 
stitute proceedings  for  the  sale  of  sufficient 
of  the  real  property  of  the  estate  of  Sarah  M. 
Renton,  deceased,  to  pay  the  debts  thereof, 
but  that  he  has  refused,  and  still  refuses,  to  in- 
stitute such  proceedings,  or  to  make  any  pay- 
ment on  account  of  the  said  judgment  recover- 
ed against  him  assucb  administrator;  and  that 
a  sale  of  the  whole  or  a  portion  of  the  real 
property  of  said  estate  is  necessary  for  the 
purpose  of  paying  the  judgment  recovered 
against  said  estate  by  petitioner.  The  peti- 
tion also  sets  out  a  description  of  the  prop- 
erty embraced  in  the  inventory  and  in  the 
petition  for  distribution  filed  by  WilUam  Ren- 
ton as  administrator  of  the  estate  of  Mrs.  Ren- 
ton.  The  petitioner,  in  his  petition,  asked  for 
an  order  of  the  court,  directed  to  all  the  re- 
spondents, to  show  cause.  In  the  manner  and 
at  the  time  and  place  provided  by  law,  why 
an  order  should  not  be  issued  directed  to  said 
Maurice  McMicken,  as  administrator  de  bonis 
nou  of  said  estate,  commanding  him,  as  such 
administrator,  to  sell  the  real  property  of  said 
estate  of  Sarah  M.  Renton,  or  so  much  there- 
of as  should  be  necessary  to  pay  the  said 
judgment  In  favor  of  the  petitioner.  The 
court  granted  an  order  directing  the  parties 
In  interest  to  show  cause  why  the  petition 
should  not  be  granted,  and,  at  the  time  and 
place  appointed  for  the  hearing,  tiie  appel- 
lant, Mary  A.  GafCney,  appearing  by  her  coun- 
sel, objected  to  the  granting  of  the  order  pray- 
ed for  by  petitioner,  on  the  following  grounds: 
"(1)  That  the  petition  of  the  petitioner  shows 
upon  its  face  that  the  court  has  no  Jurisdic- 
tion of  this  respondent  for  any  of  the  purposes 
prayed  for  in  said  petition;  (2)  that  the  laws 
of  the  state  of  Washington  make  no  provi- 
sion for  any  such  proceeding  in  law  or  In 
equity  as  is  set  out  in  said  petition;  (3)  that 
the  said  petitioner  has  a  complete  and  ade- 
quate remedy  for  all  the  rights  asserted  and 
arising  from  the  facts  set  out  in  the  said  peti- 
tion, if  any  such  there  be,  independent  of  the 
process  prayed  for  In  said  petition;  (4)  that 
the  said  petition  does  not  state  a  cause  of 
action  against  this  respondent,  nor  any  right 
or  interest  in  favor  of  petitioner  as  against 
this  respondent;   aud  (5)  tliat,  upon  the  facts 


set  out  In  said  petition,  petitioner  Is  not  en- 
titled to  tbie  relief  prayed  for,  nor  to  any  oth- 
er relief  whatever."  The  court  overruled 
these  objections,  and  granted  the  order  pray- 
ed for,  and  from  that  order  this  appeal  is 
prosecuted. 

The  action  of  the  court  In  overruling  the  ob- 
jections above  set  forth  Is  assigned  as  error. 
Neither  the  regularity  nor  the  validity  of  the 
decree  of  distribution  of  the  estate  of  Sarah 
M.  Remton  is  challenged  by  the  petitioner  in 
his  petition.  On  the  contrary,  the  petition 
shows  upon  Its  face  that  all  of  the  property 
of  that  estate  was  distributed  among  the 
heirs  of  the  decedent,  and  it  is  not  alleged 
in  the  petition  that  the  decree  has  ever  been 
reversed,  modified,  or  annulled.  It  there- 
fore must,  for  the  purposes  of  this  case,  be 
deemed  to  be  a  subsisting  decree  of  a  court 
having  juriediction  of  the  matter  In  contro- 
versy. If  the  decree,  as  alleged,  distributed 
the  entire  estate,  the  court  lost  jurisdiction 
of  the  property  distributed,  after  the  decree 
was  rendered,  for  all  purposes  whatever,  ex- 
cept, perhaps,  that  of  enforcing  the  order. 
Wheeler  v.  Bolton,  54  Cal.  302.  The  effect  o( 
such  a  decree  Is  to  vest  the  absolute  right 
and  title  to  the  property  In  the  distributees, 
and  therefore  the  subsequent  order  of  the 
court,  directing  a  different  disposition  to  be 
made  of  a  portion  of  the  property,  was  with- 
out authority,  and  consequently  void.  In  re 
Garraud's  Estate,  36  Cal.  277. 

The  respondents  claim,  however,  that  the 
decree  was  not  final,  but  was  conditioned  up- 
on the  execution  of  the  bond  which  was  or- 
dered to  be  given  by  Mrs.  Sackman  and  Mrs. 
Gaffney,  and  also  that  the  court  bad  no  au- 
thority to  enter  the  decree  upon  the  petition 
of  the  administrator,  for  the  reason  that  the 
law  designates  the  heir,  legatee,  or  devisee 
as  the  person  who  shall  present  the  petltloa 
to  the  court  for  a  preliminary  distribution  of 
the  estate.    There  is  no  averment  in  the  pe- 
tition that  the  decree  was  conditional,  or  even 
that  the  bond  therein  ordered  was  not  sl'^«i>> 
although  it  is  assumed  In  the  briefs  of  conn- 
sel  that  It  was  never  executed.    But  If,  to 
fact,  the  decree  was  really  conditional,  and 
the  condition  imposed  has  not  been  perform- 
ed, still  the  court  was  not  justified  in  ig;nor- 
ing  it  entirely  on  the  hearing  of  this  peti- 
tion, .and  proceeding  as  if  It  had  never  been 
entered;    and  the  petitioner,  having   shown 
by  his  petition  that  the  property  ordered  by 
thf  court  to  be  sold  by  the  administrator  bad 
previously  been  distributed  and  set  over  to 
the  heirs  of  the  decedent,  of  whom   appel- 
lant is  one,  and  not  having  alleged  tbat  tbe 
decree  of  distribution  had  been  vacate*!  or 
annulled  by  a  proper  proceeding,  cannot  now. 
in  this  court,  be  heard  to  say  that  the  prop- 
erty so  distributed  still  belongs  to  tbe   es- 
tate.   Moreover,  on  the  petitioner's  own.  the- 
ory that,  as  matter  of  fact,  the  real  estate 
of  the  dece<lent  was  not  distributed,  for  th* 
reason  that  the  bond  ordered  was  not  execnt- 
ed,  and  therefore  yet  tmlongs  to  the  estate  of 
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Mrs.  Kenton,  the  petition  falls  to  state  facts 
eoffldent  to  entitle  bim  to  the  relief  prayed 
for,  or  to  anthorize  the  court  to  make  the  or- 
der of  which  appellant  complains. 

It  is  alleged  in  the  petition  that  the  peti- 
tioner, as  administrator,  recovered  a  Judg- 
ment against  the  executor  of  the  last  will 
and  testament  of  WUliam  Renton,  as  well  as 
against  the  administrator  de  bonis  non  of  the 
estate  of  Mrs.  Renton.  The  only  effect  of 
that  Judgment  was  to  establish  his  claim 
against  those  estates  in  the  same  manner  as 
if  it  had  been  presented  and  allowed  by  the 
executor  of  the  one  and  the  administrator 
de  bonis  non  of  the  other,  and  by  the  court 
No  execution  can  issue  on  such  a  Judgment, 
and  it  is  not  even  a  Hen  on  the  property  of 
the  estate.  After  petitioner's  claim  was  thus 
established,  it  became  the  duty  of  the  per- 
sonal representatives,  against  whom  the 
Judgment  was  recovered,  to  pay  the  amount 
thereof  in  due  course  of  administration.  Code 
Proc.  i  990.  It  is  not  averred  that  the  ex- 
ecutor of  the  will  of  William  Renton  has  re- 
fused to  pay  the  Judgment  in  due  course  of 
administration,  or  that  the  estate  is,  or  the 
executor  or  his  bondsmen  are,  insolvent,  or 
that  the  executor  will  not  pay  the  claim  in 
accordance  with  law  and  his  duty.  Provision 
is  made  by  the  statute  for  the  sale  of  real  es- 
tate by  an  executor  or  administrator  for  the 
payment  of  the  debts  of  decedents  only  in 
cases  where  there  is  not  sufficient  personal 
estate  in  his  hands  for  that  purpose.  Code 
Proc.  S  1005.  And  it  Is  provided  in  the  sec- 
tion Just  referred  to  that,  to  obtain  an  order 
to  sell  real  property,  the  executor  or  adminis- 
trator shall  present  a  petition  to  the  court, 
yerifled  by  his  oath,  setting  forlh,  among  oth- 
er things,  the  amount  of  personal  estate  that 
has  come  to  his  hands,  and  how  much,  if  any, 
remains  undisposed  of,  together  with  a  list 
and  the  amounts  of  the  debts  outstanding 
against  the  estate,  as  far  as  the  same  can 
be  ascertained.  By  section  1014  it  is  provid- 
ed that,  "If  the  executor  or  administrator 
shall  neglect  to  apply  for  an  order  of  sale 
whenever  It  may  be  necessary,  any  person  in- 
terested In  the  estate  may  make  application 
therefor  in  the  same  manner  as  an  executor 
or  administrator.  •  •  ♦"  But  whether 
made  by  an  executor  or  administrator,  or  by 
a  person  interested  in  the  estate,  a  petition 
for  the  order  of  sale  must  set  out  all  the 
facts  required  to  be  shown  by  the  statute. 
As  the  Judgment  in  favor  of  petitioner  was 
at  the  same  time  a  claim  against  the  two  es- 
tates mentioned,  no  real  property  of  either  es- 
tate could  properly  be  sold  for  the  purpose 
of  paying  It  without  alleging  In  the  petition, 
and  proving,  that  such  a  sale  was  necessary 
by  reason  of  insufficiency  of  personal  prop- 
erty to  pay  the  debt.  As  to  the  condition  of 
the  estate  of  'William  Renton,  nothing  what- 
ever is  disclosed  by  the  petition.  It  Is  true 
that  the  petition  alleges  that  there  was  no 
personal  property  In  the  hands  of  the  ad- 
ministrator de  bonis  non  of  the  estate  of 


Mrs.  Renton  at  the  time  the  petition  was  pre- 
sented to  the  comt;  but  it  is  also  true  that 
it  avers  that  there  was  no  property  in  his 
hands  with  which  to  pay  petitioner's  Judg- 
ment; and,  that  being  so,  we  fail  to  perceive, 
even  if  It  be  conceded  that  petitioner  might 
proceed  against  that  estate  alone,  by  what 
authority  or  for  what  reason  the  learned 
court  made  the  order  directing  this  adminis- 
trator to  sell  specific  real  estate  which,  It  was 
alleged,  was  not  in  his  possession,  and  which 
had  been,  according  to  the  petition,  distrib- 
uted among  the  heirs  of  Mrs.  Renton  by  a 
formal  decree  of  the  probate  court.  Not  un- 
til this  petitioner  has  exhausted  his  reme- 
dies against  the  personal  representatives 
against  whom  his  Judgment  was  recovered 
can  he  lawfully  proceed  against  the  heirs 
and  distributees  to  collect  his  claim.  2  Woer- 
ner,  Adm'n,  g§  677,  579.  And  he  cannot  then 
do  so  by  a  summary  proceeding,  such  as  he 
has  invoked  in  this  instance.  He  must  resort 
to  an  Independent  action,  in  which  such  dis- 
tributees are  made  parties  defendant,  and  In 
which  their  rights  and  liabilities  may  be 
equitably  determined.  If  the  personal  rep- 
resentatives are  not  proceeding  according  to 
law  in  this  Instance,  they,  or  either  of  them, 
may  be  moved  to  do  so  upon  a  proper  appli- 
cation to  the  court;  but  an  executor  or  ad- 
ministrator cannot  be  compelled,  by  a  pro- 
bate court,  to  sell  real  estate  which  has  been 
distributed  by  order  of  the  proper  court,  to 
pay  debts  established  after  such  distribu- 
tion. Manifestly,  only  property  in  the  hands 
of  the  personal  representative  can  be  sold 
by  him,  and  such  sale  must  be  made  In  ac- 
cordance with  the  statute. 

The  order  appealed  from  must  be  reversed, 
and  the  cause  remanded  to  the  court  below, 
with  directions  to  sustain  the  objections  in- 
terposed to  the  petition  by  appellant. 

HOYT,  C.  J.,  and  SCOTT,  DUNBAR,  and 
(JORDON,  JJ„  concur. 


(IS  Wash.  84) 
MOUAT  V.  SEATTLE,  L.  S.  &  B.  RY.  CO. 

et  al. 
(Supreme  Court  of  Washington.     Dec.  7, 1896.) 

Deed— CoNSTKCCTioN— Condition  Subsequent — 
Allegation  of  Breach— Sufpicienct. 

1.  A  deed  of  general  warranty  to  a  railroad 
company  contained  a  condition  that,  "in  case 
said  land  shall  cease  to  be  used  for  railroad  pur- 
poseH,  the  same  shiill  revert  to  the  first  par- 
ties, their  heirs  and  assigns."  Bold,  that  the 
deed  vested  in  the  railroad  company  an  estate 
on  a  condition  sabsequent,  and  not  on  a  condi- 
tional limitation. 

2.  In  an  action  to  quiet  title  to  laud  deeded  to 
a  railroad  company  on  condition  that  it  should 
revert  to  the  grantors,  their  heirs  and  assigns, 
in  case  it  should  cease  to  be  used  for  railroad 
purposes,  where  the  complaint  showed  that  the 
railroad  company  entered  upon  the  land  and 
constructed  its  track  over  it,  and  there  was  no 
allegation  that  the  tracli  had  been  removed,  a 
general  allegation  that  for  four  years  or  more  it 
had  ceased  to  use  or  occupy  it  for  railroad  pur- 
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poses  was  insuSBcient  to  show  a  bieach  of  the 
condition  in  the  d^ed. 
Dunbar,  J.,  dissenting. 

Appeal  from  superior  court,  Spokane  coun- 
ty. 

Action  by  Gavin  C.  Mouat  against  the  Se- 
attle, Lake  Shore  &  Eastern  Railway  Com- 
pany and  others  to  quiet  title.  From  a  judg- 
ment in  favor  of  defendants,  plaintiff  appeals. 
Affirmed.  ' 

Adolpb  Munter,  for  appellant  Carr  &  Pres- 
ton, for  respondents. 

HOYT,  C.  J.  Plalntift  deeded  to  the  de- 
fendant railroad  corporation  the  property  the 
title  to  which  is  in  controversy,  and  the 
object  of  this  action  was  to  remove  the  cloud 
caused  by  this  deed.  It  being  claimed  that 
for  a  breach  of  the  condition  therein  the  title 
conveyed  thereby  had  reverted  to  the  plain- 
tiff; and  upon  the  construction  of  this  con- 
dition the  rights  of  the  parties  largely  depend. 
It  was  claimed  on  the  part  of  the  defendants 
that  It  was  a  condition  subsequent,  the  vio- 
lation of  which  would  subject  the  estate  to 
forfeiture,  while  the  claim  of  plaintiff  was 
that  the  deed  granted  an  estate  upon  condi- 
tional limitation,  which  terminated  immedi- 
ately upon  the  happening  of  the  contingency 
provided  for,  without  re-entry  or  declara- 
tion of  forfeiture.  The  deed  was  one  of  gen- 
eral warranty,  and  was  made  in  consideration 
of  the  sum  of  $1,900,  to  be  paid  by  the  rail- 
road company,  and  the  condition  was  in  the 
following  language:  "This  deed  is  made  sub- 
ject to  the  condition  that,  in  case  said  land 
shall  cease  to  be  used  for  railroad  purposes, 
the  same  shall  revert  to  the  first  parties,  their 
heirs  and  assigns."  No  general  rule  can  be 
announced  under  which  it  can  be  determined 
whether  an  estate  Is  granted  upon  condition 
subsequent  or  upon  conditional  limitation, 
since  the  question  must  always  be  determin- 
ed In  the  light  of  the  language  of  the  entire 
instrument  and  of  the  surrounding  circumstan- 
ces, to  the  end  that  the  intention  of  the  par- 
ties may  be  given  effect.  A  deed  will  not  be 
construed  to  have  conveyed  an  estate  upon 
conditional  limitation  unless  the  intent  is  clear 
that  the  estate  was  to  terminate  upon  a 
breach  of  the  condition.  There  is  nothing  In 
the  deed  under  consideration  to  show  such  in- 
tent, except  that  It  is  provided  therein  that 
the  lan'd  shall  revert  to  the  grantors;  and, 
while  this  alone,  under  some  circumstances, 
might  be  sufficient,  it  could  only  be  so  when 
the  contingency  which  was  to  constitute  a 
breach  of  the  condition  was  of  such  a  nature 
that  there  could  be  little  dispute  as  to  wheth- 
er or  not  it  had  come  to  pass.  Such  was  not 
the  nature  of  the  contingency  provided  for  in 
this  deed.  What  should  amount  to  a  cessa- 
tion of  use  for  railroad  purposes  was  not  so 
clearly  defined  as  to  warrant  the  construction 
contended  for  by  the  plaintiff.  If  for  any 
reason  the  railroiid  should  have  temporarily 
removed  its  track  from  the  premises,  even 


for  the  purpose  of  replacing  It  with  a  better 
one,  it  might  be  contended  that  such  removal 
constituted  a  breach  of  the  conditions  of  tbe 
deed,  for  the  reason  that,  while  there  was  no 
track  upon  the  premises,  and  it  was  not  oth- 
erwise occupied  for  any  of  the  business  of 
the  railroad,  it  was  not  used  for  railroad 
purposes.  Yet  It  Is  clear  that  It  was  not 
the  Intent  of  the  parties  that  such  a  tem- 
porary cessation  to  use  for  railroad  purposes 
should  constitute  a  breach  of  the  condition 
In  the  deed.  It  must  follow  that  what  would 
constitute  an  abandonment  of  the  property 
for  railroad  purposes,  within  the  meaning  of 
the  condition  In  the  deed,  would  be  a  ques- 
tion of  fact,  as  to  which  different  minds  might 
honestly  come  to  different  conclusions.  This 
being  so,  it  Is  not  reasonable  to  assume  that 
the  parties  intended  that  the  happening  of 
this  imcertain  event  shotildT  without  any  ac- 
tion on  the  part  of  the  grantor,  reinvest  the. 
estate  granted  by  the  deed.  It  must  be  held 
that  the  deed  vested  In  the  railroad  company 
an  estate  upon  a  condition  subsequent  and 
not  upon  conditional  limitation.  This  being 
so.  It  is  settled  law  that  a  court  of  equity  will 
not  aid  the  grantor  by  declaring  a  forfeiture 
on  account  of  the  breach  of  the  condition, 
but  will  leave  him  to  such  remedy  as  he  can 
have  at  law.  This  proceeding,  being  to 
quiet  title,  was  of  undoubted  equity  juris- 
diction. It  follows  that  the  plaintiff  was  not 
entitled  to  relief  therein. 

There  is  another  reason  why  the  complaint 
failed  to  state  a  cause  of  action.  There  was 
no  sufficient  allegation  of  the  breach  of  the 
condition.  The  complaint  showed  that  the 
railroad  entered  upon  the  land,  and  construct- 
ed Its  track  over  the  same,  and  there  was  no 
allegation  that  the  track  has  been  removed; 
hence  It  must  be  presumed  to  have  been  still 
upon  the  land,  and  to  belong  to  the  railroad 
company.  And,  this  being  so,  the  general  al- 
legation that  for  four  years  and  more  It  hsCd 
ceased  to  use  or  occupy  it  for  railroad  pur- 
poses was  Insufficient  to  show  a  breach  of  the 
conditions  In  the  deed.  It  could  not  have 
been  Intended  that,  while  the  tracks  were 
maintained,  a  failure  to  constantly  keep  such 
tracks  in  use  by  having  at  all  times  a  rail- 
road train  thereon  would  constitute  such 
breach;  and,  this  being  so.  It  must  be  held 
that  nothing  short  of  a  permanent  abandon- 
ment of  the  use  of  the  property  for  railroad 
purposes  would  amount  to  a  breach  of  the 
condition.  It  Is  clear  that  failure  to  use  it 
for  four  years  for  such  purposes  would  not 
constitute  such  permanent  abandonment  See 
Barlow  v.  Railroad  Ca,  29  Iowa,  276.  Judg- 
ment affirmed. 

ANDERS  and  GORDON,  JJ.,  concur. 

DUNBAR,  J.  (dissenting).  Conceding,  for 
the  purposes  of  this  case,  the  application  of 
the  rule  of  liberal  construction  in  favor  of  the 
grantee,  I  ^till  think  the  facts  pleaded  consti- 
tuted a  cause  of  action.     It  is  true  the  condl- 
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tton  does  not  specify  a  particular  time,  but  for 
that  reason  it  must  be  construed  to  mean  a 
reasonable  time.  Tbc  assertion  gf  the  appel- 
lant that  the  nature  of  the  abandonment  is 
not  determined  by  the  length  of  time  during 
which  the  land  shall  not  be  used  for  railroad 
purposes,  but  ts  determined  by  the  intention 
of  the  railroad  company  in  respect  thereto, 
smothers  all  iDvestigatlon  of  the  question  at 
issue.  The  Intention  of  the  company  can 
certainly  be  determined  by  its  acts,  and  the 
failure  of  the  company  to  use  the  land  for  rail- 
road purposes  is  at  least  a  circumstance  tend- 
ing to  prove  the  intention,  and  the  nature  of 
the  abandonment,  especially  in  view  of  the 
plain  provision  in  the  ^eed  that,  in  case  said 
land  shall  cease  to  be  used  for  railroad  pur- 
poses, it  shall  revert.  The  provision  is  a 
plain  one,  and  in  my  opinion  its  unexplained 
violation  for  four  years  ought  to  work  a  for- 
feiture of  the  land  conveyed. 


•  (16  Wash.  108) 

MITCHELL,  LEWIS  &  STAVBR  CO.  v. 
O'NEIL  et  ux. 
(Supreme  Court  of  Washington.     Dec.  8,  1806.) 
Chattel  Moktoaob  —  Notice  op  Fobeclosurb  — 
SuFFiciENcr  op  Bekvicb. 
A  return  of  service  of  a  notice  of  foreclo- 
sure of  a  chattel  mortgage,  reciting  that  the  no- 
tice was  served  upon  the  defendant  "by  deliv- 
ering to  and  leaving  with     •     •     *,     father  of 
said  [defendant],  at  his  usual  place  of  abode," 
is  insuflBcient,  in  that  it  does  not  show  that  de- 
fendant could  not  be  found,  or  that  the  attempt- 
ed service  was  made  at  the  defend&nt's  usual 
place  of  abode. 

Appeal  from  superior  court,  Whatcom  coun- 
ty; John  R.  Winn,  Judge. 

Action  by  the  Mitchell,  Lewis  &  Staver 
Company,  a  corporation,  against  Robert 
O'Neil  and  Florence  O'Nell,  his  wife.  There 
was  Judgment  for  defendants,  and  plaintiff 
appeals.    Affirmed. 

Shank  &  Smith,  for  appellant.  H.  A  Fair- 
child,  fw  respondents. 

SCOTT,  J.  The  defendants  purchased  a 
threshing  machine  of  the  plaintiff,  giving 
their  notes  for  the  purchase  price,  with  a 
chattel  mortgage  upon  the  property  purchas- 
ed, and  also  a  real-estate  mortgage  upon  cer- 
tain land  to  secure  the  payment  of  the  notes. 
This  action  was  brought  to  foreclose  the  real- 
estate  mortgage.  Judgment  was  rendered 
for  the  defendants,  and  the  plaintiff!  has  ap- 
pealed. 

The  main  attack  is  directed  upon  the  find- 
ings of  fact  made  by  the  trial  court,  and, 
while  some  of  them  may  be  open  to  criticism. 
It  yet  seems  to  us  that  the  judgment  of  the 
court  was  right.  One  of  the  contentions  be- 
tween the  parties  was  that  the  property  pur- 
chased was  not  as  warranted  by  the  plain- 
tiff. But  plaintiff  contends  that  the  defend- 
ants had  not  complied  with  the  terms  of  the 
warranty  as  to  the  giving  of  notice  of  defects, 
eta      It  was  further  contended  by  the  de- 


fendants that  the  defect  was  a  hidden  one, 
and  tliat  notice  of  it  was  given  as  soon  as  it 
was  discovered;  but  that,  in  any  event,  upon 
the  giving  of  such  notice  the  plaintiff  came 
and  took  the  property.  The  contention  upon 
the  part  of  the  plaintiff  was,  as  against  this, 
that  it  took  the  property  under  proceedings 
to  foreclose  the  chattel  mortgage.  It  appears 
that  a  notice  to  foreclose  the  mortgage  out 
of  court,  under  the  provisions  of  sections 
1650-1655,  1  Hill's  Code,  was  drawn  and 
signed  by  the  attorneys  for  the  plaintiff,  and 
sent  to  the  sheriff  of  Whatcom  county;  that 
the  sheriff  took  possession  of  the  property,  and 
sold  it,  after  posting  notices,  etc.  But  the  de- 
fendants contended  that  there  was  no  fore- 
closure of  the  mortgage  in  consequence  of 
the  failure  of  the  sheriff  to  serve  upon  them 
the  notice  prescribed.  The  return  of  the 
sheriff  is  as  follows:  "State  of  Washington, 
County  of  Whatcom— ss.:  I  hereby  certify 
that  I  received  the  annexed  'Notice  of  Sher- 
iff's Sale'  on  the  16th  day  of  June,  A.  D.  1895, 
and  thereafter,  on  the  17th  day  of  June,  A. 
D.  1895,  I  served  one  of  the  said  copies  up- 
on Robert  O'Neli,  by  delivering  to  and  leav- 
ing with O'Nell,  father  of  said  Robert 

O'Neil,  at  his  usual  place  of  residence.  In 
the  county  of  Whatcom,  state  of  Washington; 
and  on  said  17th  day  of  June,  I  posted  three 
of  said  notices  In  public  places  in  said  coun- 
ty; and  on  the  28th  day  of  June,  A.  D.  1895, 
I  sold  the  machinery  described  in  said  notice, 
at  public  auction,  to  Mitchell,  Lewis  &  Stav- 
er Co.,  who  was  the  highest  bidder  therefor. 
Dated  this  11th  day  of  November,  A.  D.  1895. 
J.  J.  Bell,  Sheriff  of  Whatcom  County,  State 
of  Washington."  The  court  allowed  the  de- 
fendants to  prove  that  they  were  residents 
of,  and  lived  in,  Whatcom  county  during  the 
times  In  question,  and  that  no  notice  of  fore- 
closure was  served  upon  them,  and  that  the 
defendant  Robert  O'Neil's  father,  upon  whom 
the  substituted  service  is  claimed  to  have 
been  made,  resided  at  a  different  place  In 
said  county.  The  plaintiff  contends  that  this 
proof  was  inadmissible  on,  the  ground  that 
the  sheriff's  return  could  not  be  contradicted. 
If  the  return  was  to  be  construed  to  show  a 
service  upon  the  father  of  Robert  O'Neil  at 
Robert  O'Neil's  usual  place  of  residence,  we 
think  that  last  statement  could  be  contra- 
dicted, and  that  it  is  not  within  the  rule  con- 
tended for  by  the  plaintiff.  But  the  return 
in  this  case  Is  utterly  insufficient  to  show  any 
authority  or  right  to  make  the  substituted 
service  upon  the  father  of  Robert  O'Nell. 
There  is  no  statement  therein  that  the  de- 
fendants could  not  be  found;  nor  does  It  ap- 
pear that  the  attempted  service  upon  the  fa- 
ther was  made  at  the  dwelling  house  of  the 
defendants.  In  consequence  of  a  failure  to 
serve  the  notice,  there  was  no  foreclosure  of 
the  mortgage  under  the  statute,  and  it  must 
be  held  that  the  sheriff  took  possession  of 
the  property  merely  as  the  agent  of  the  plain- 
tiff, and,  by  selling  the  prxHwrty  without 
foreclosing  the  mortgage,  the  plaintiff  was 
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not  entitled  to  recover  for  a  deflqlency.  Jones, 
Chat.  Mortg.  (4th  Ed.)  f  711.  The  court 
found  that  there  was  no  foreclosure  of  the 
mortgage,  and  this  finding  must  be  sustained, 
and  that  of  itself  warranted  the  judgment  en- 
tered.   Affirmed. 

ANDERS,  DUNBAR,  and  GORDON,  JJ., 
concur. 


(16  Wasli.  131) 

CITY  OF  NEW  WHATCOM  T,  BBLLING- 
HAM  BAY  IMP.  CO. 

(Supreme  Court  of  Washington.     Dec.  8, 1896.) 

MoNiciPAL  Assessments— Reassessments— NoTics 
—Objections— Proving  Ordinances- Pur- 
chase BT  City— Harmless  Khror. 

1.  Notice  of  reassessment  under  Laws  1893, 
p.  226,  $  4,  providing  that  it  shall  be  given  by 
three  successive  publications  in  the  official 
newspaper  of  the  city,  and  that  objections  to 
the  assessment  ro  1  may  be  filed  within  10  days 
of  the  last  publication,  is  not  so  short  as  to 
amount  to  want  of  due  ijrocess,  it  being  neces- 
sary, in  addition  and  prior  thereto,  to  publish 
an  ordinance  providing  for  the  reassessment. 

2.  One  not  offering  objections  to  a  reassess- 
ment for  improvements  within  the  time  pro- 
vided cannot  offer  proof  to  contest  it  in  a  suit  to 
foreclose  lien  therefor. 

3.  Under  Laws  1893,  p.  160,  S  5,  providing 
that  costs  of  improvement  shall  be  assessed  on 
all  property  in  the  Improvement  district  accord- 
ing to  the  number  of  fet-t  of  lands  and  lots  front- 
ing thereon,  and  included  in  the  district,  and  in 
proportion  to  the  benefits  derived,  the  assess- 
ment must  be  according  to  benefits,  at  the  same 
time  having  reference  to  the  frontage;  and  it 
may  be  found  that  all  the  property  is  equally 
benefited  in  proportion  to  its  frontage. 

4.  A  prima  facie  case  to  support  judgment  for 
enforcement  of  lien  for  reassessment  being 
made  by  production  of  assessment  roll  and  the 
records  of  an  action  to  enforce  the  original  as- 
sessment in  which  it  was  held  void,  and  there 
being  no  contradictory  evidence,  admission  of 
ordinances  in  evidence,  if  error,  is  harmless. 

5.  A  party  obliged  to  prove  ordinances  may 
introduce  certified  copies,  and,  obtaining  judg- 
ment, charge  the  other  party  with  costs  there- 
for; it  not  being  necessary  to  produce  orig- 
inals or  show  inability  to  do  so. 

6.  A  city  authorized  by  its  charter  to  purchase 
and  dispose  of  pr.operty  for  the  public  benefit 
may,  where  property  is  sold  for  municipal  as- 
sessments, in  the  absence  of  other  purchasers, 
bid  up  to  the  extent  of  its  charges  against  the 
property. 

Appeal  from  superior  court,  Whatcom 
county;  John  R.  Winn,  Judge. 

Action  by  the  city  of.  New  Whatcom 
against  the  Belllngham  Bay  Improvement 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

Newman  &  Howard,  for  appellant.  T.  B. 
Cade,  D.  W.  Freeman,  and  Kerr  &  McCord, 
for  respondent. 

SCOTT,  J.  This  Is  a  consolidated  action 
of  a  number  of  suits  presenting  similar 
questions,  brought  by  plaintiff  against  the 
defendant,  to  foreclose  liens  for  street  as- 
sessments, under  the  provlslpns  of  the  act 
<Law8  1893,  p.  226)  authorizing  the  reassess- 
ment of  costs  of  local  improvements.    Plain- 


tiff had  Judgment,  and  the  defendant  has  ap- 
pealed. 

Some  of  the  findings  of  fact  are  excepted 
to,  on  the  ground  that  they  are  not  support- 
ed by,  or  are  contrary  to,  the  evidence.  These 
findings  relate  to  the  ordering  of  the  im- 
provementa,  letting  of  the  contract,  execu- 
tion of  the  work,  the  attempt  to  levy  an  as- 
sessment therefor  according  to  benefits,  and 
that  it  bad  been  rendered  ineffectual  by  a  de- 
cision of  the  supreme  court,  the  making  of 
the  reassessment,  the  amount  due  from  the 
defendant,  and  Its  nonpayment  and  delin- 
quency. 

It  is  contended  that  there  was  no  evidence 
to  support  the  findings  with  reference  to  the 
first  assessment  upon  which  the  reassess- 
ment is  based.  The  record  shows  that  the 
original  assessment  roll,  the  pleadings,  find- 
ings, and  judgment  of  the  superior  court, 
and  the  judgment  of  this  court  whereby  said 
assessment  was  held  Ineffectual  and  void, 
were  Introduced  in  evidence,  and  this  was 
sufllcient,  prima  fade  at  least,  to  support- 
said  findings.  See  Town  of  Elma  v,  Carney, 
4  Wash.  418,  30  Pac.  732. 

The  other  findings  questioned  involve,  first, 
the  sufficiency  of  the  notice  given  appellant 
of  the  reassessment.  The  act  (section  4) 
provides  that  such  notice  shall  be  given  by 
three  successive  publications  In  the  ofllcial 
newspaper  of  the  city  or  town  where  such 
assessment  roll  is  on  file;  that  it  shall  con- 
tain the  date  when  it  was  filed,  and  state  a 
time  at  w.hich  the  council  will  hear  and  con- 
sider objections  to  the  roll;  and  provision, is 
made  for  the  filing  of  objections  at  any  time 
within  10  days  from  the  last  publication  of 
the  notice.  It  is  conceded  that  notice  by 
publication  is  sufliclent,  but  the  objection 
urged  is  that  the  time  prescribed  is  so  short 
as  not  to  constitute  due  process  of  law,  and 
many  cases  are  cited  by  both  sides  upon  this 
much  litigated  question.  It  is  well  settled 
that  the  legislature  has  power  primarily  to 
prescribe  the  kind  of  notice  to  be  given, 
although  it  cannot  dispense  with  all  notice; 
and  it  has  also  been  held  that  where  a  notice 
is  not  prescribed,  if  a  reasonable  notice  is  in 
fact  given,  that  Is  sufficient.  Paulsen  ▼. 
City  of  Porttand,  13  Sup.  Ct  750;  Williams 
V.  Mayor,  etc.,  2  Mich.  560;  Catch  v.  City  of 
Des  Moines,  63  Iowa,  718, 18  N.  W.  310;  Bal- 
timore &  O.  R.  Co.  V.  Pittsburg,  W.  &  K. 
R.  Co.,  17  W.  Va.  812;  Hagar  v.  Reclamation 
Dist,  111  U.  S.  701,  4  Sup.  Ct.  663.  See, 
also,  as  bearing  upoli  this  act,  Frederick  y. 
City  of  Seattle,  13  Wash.  428,  43  Pac.  364. 
We  are  of  the  opinion,  under  the  authorities, 
that  it  should  not  be  held  that  the  notice  pre- 
scribed in  the  act  which  It  is  conceded  was 
given  did  not  constitute  due  process  of  law, 
as  applied  to  the  facts  of  this  case.  It  ap- 
pears that  the  appellant  has  been  contesting 
the  proceedings  to  collect  the  cost  of  these 
improvements  for  several  years  past,  and  that 
no  hardship  has  resulted  In  consequence  of 
the  shortness  of  time  prescribed.    The  no- 


Digitized  by 


Google 


Wrsh.)     CITY  OF  NEW  WHATCOM  v.  BELLINGHAM  BAT  &  B.  0.  B.  CO.       237 


tice  of  the  filing  of  the  aBsessment  roll,  while 
It  fixed  a  time  within  which  objections  might 
be  filed,  was  not,  in  fact,  the  only  notice  of 
the  proceedings.  The  proceedings  to  reas- 
sess the  property  had  been  pending  for  some 
time.  The  reassessment  could  be  had  only 
by  ordinance,  and  the  ordinance  had  to  be 
published  In  the  official  newspaper;  and  it 
appears  that  the  ordinance  providing  for  this 
reassessment  was  duly  passed  and  publish- 
ed. It  set  forth,  in  substance,  the  facts  re- 
lating to  the  first  assessment  Appellant 
was  in  a  sense  a  party  to  the  entire  proceed- 
ings from  the  beginning,  and,  although  this 
would  not  dispense  with  notice  of  the  reas- 
Hessment,  it  should  have  some  bearing  in  de- 
termining the  sufficiency  of  the  notice  given 
in  considering  the  length  of  time  fallowed  for 
filing  objections. 

Appellant  contends  that  the  court  erred  In 
•iriking  portions  of  appellant's  answer, 
whereby  appellant  sought  to  attack  the  va- 
lidity of  the  assessment,  on  the  ground  of  its 
not  having  been  made  according  to  benefits; 
t>ut,  as  the  appellant  did  not  appear  and 
file  any  objections  against  the  proposed  as- 
Kessment  after  ample  opportunity  to  do  so, 
we  thinic  it  was  not  entitled  to  offer  proof  to 
c-ontest  the  same  in  the  foreclosure  suit  on 
that  ground,  and  that  the  paragraphs  in 
tiuestion  were  properly  strleljen.  Of  course, 
It  must  appear  that  the  assessment  was  ac- 
cording to  benefits.  Sess.  Laws  1893,  p.  227. 
And  section  5,  p.  160,  provides:  "That  the 
cost  and  expense  thereof  shall  be  taxed  and 
assessed  upon  all  the  property  In  such  local 
improvement  district,  which  cost  shall  be 
assessed  in  proportion  to  the  number  of  feet 
of  such  lands  and  lots  fronting  thereon,  and 
Included  in  said  improvement  district,  and 
In  proportion  to  the  benefits  derived  by  said 
Improvement."  While  the  language  here 
may  be  somewhat  involved,  it  is  apparent 
that  the  controlling  idea  is  that  the  assess- 
ment must  be  according  to  benefits,  at  the 
same  time  having  reference  to  the  frontage 
of  the  lots.  In  this  ^case  the  council  found 
that  the  property  was  equally  benefited  in 
proiwrtlon  to  its  frontage;  and  while.  In  fact, 
the  assessment  under  that  finding  was  made 
according  to  the  front  foot,  it  was  also  made 
according  to  benefits. 

It  is  contended  that  the  court  erred  In  ad- 
mitting certain  ordinances  in  evidence,  on 
the  ground  that  they  were  not  competent 
proof  of  the  facts  therein  recited.  However 
this  may  be,  it  is  not  apparent  that  the  court 
attached  any  weight  to  them  as  proof  of  the 
facts  recited,  and  as  a  prima  facie  case  to 
support,  the  findings,  and  judgment  was 
made  by  the  production  of  the  assessment 
roll  and  the  records  of  the  previous  action; 
and,  as  there  was  no  contradictory  proof, 
there  was  no  harmful  error  In  this  respect  In 
admitting  them. 

It  is  further  contended  that  the  court  erred 
In  taxing  an  item  of  costs  for  copies  of  or- 
dinances   Introduced   In   evidence,    on    the 


ground  that  the  originals  must  be  produced, 
or  an  inability  to  produce  them  shown  be- 
fore certified  copies  could  be  offered,  and 
the  other  party  burdened  with  costs  to  that 
extent  If  the  decision  should  go  against  It 
It  would  be  most  Inconvenient  to  require 
the  production  of  original  ordinances  in  ac- 
tions of  this  kind,  and  keep  them  tied  up  In 
court  pending  the  determination  of  the  case; 
and  it  was  proper  to  use  certified  copies  In- 
stead. These  ordinances  were  matters  of 
public  record,  and  were  duly  pleaded,  and 
proof  of  them  was  rendered  necessary  In 
consequence  of  the  Issues  raised  by  the  de- 
fendant Ordinarily,  production  and  proof 
of  such  ordinances  is  not  rendered  necessary 
by  the  pleadings;  but  the  appellant  having 
denied  their  existence,  has  no  meritorious 
ground  of  complaining  as  to  the  mann^  of 
proving  them. 

It  Is  also  contended  that  the  court  erred  In 
providing  in  the  decree  that  the  city  might 
purchase  the  lands  at  the  foreclosure  sale. 
Its  charter  authorized  it  to  purchase,  lease, 
receive,  hold,  and  enjoy  real  and  personal 
property,  and  to  control  and  dispose  of  the 
same  for  the  public  benefit;  and  the  legisla- 
ture has  recognized  the  right  of  any  munici- 
pal corporation  to  bid  in  property,  in  default 
of  other  bidders,  when  sold  for  special  as- 
sessments. Laws  1883,  p.  379,  {  122.  It 
would  certainly  be  a  hardship  if,  in  the  ab- 
sence of  other  purchasers,  the  city  was  not 
authorized  to  bid  up  to  the  extent  of  the 
charges  against  the  property.  The  liens 
must  be  foreclosed  by  an  action  in  court,  and 
this  should  not  be  rendered  ineffectual  In 
consequence  of  an  inability  to  sell  the  land 
If  there  should  be  no  other  bidders.  Af- 
firmed. 

AJ^DERS,  DUNBAR,  and  GORDON,  JJ., 
concur. 


a«  Wash.  137) 
CITT  OF  NEW  WHATCOM  v.  BELLING- 
HAM BAY  &  B.  O.  R.  00. 

(Supreme  Court  of  Washington,    fcec.  8,  1896.) 

Public  Improvements — Assessment  op  Benefits 
— Presdmption  as  to  Validitt. 

Under  Laws  1893,  p.  227,  §§  1,  2,  providing 
that  "all  property  benefited''  by  a  street  im- 
provement shall  be  assessed  to  the  extent  of 
its  proportionate  part  of  the  expense,  an  assess- 
ment  against  a  railroad  track  and  right  of  way 
will  be  presumed  valid,  the  owner  not  having 
appeared  and  objected  thereto. 

Appeal  from  superior  court,  Whatcom  coun- 
ty;  John  R.  Winn,  Judge. 

Action  by  the  city  of  New  Whatcom  against 
the  Bellhigham  Bay  &  British  Columbia  Rail- 
road Company  to  foreclose  a  street  assessment 
lien.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Newman  &  Howard,  for  appellant  T.  B. 
Cade,  D.  W.  Freeman,  and  Kerr  &  McC<Hrd, 
for  respondent 
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PER  CURIAM.  The  facts  presented  In  this 
ease  are  similar  to  those  In  the  cases  between 
the  city  and  the  Bellingham  Bay  Improve- 
ment Company,  recently  decided  (47  Pac.  236), 
with  the  exception  that  the  defendant  con- 
tends that  a  railroad  track  cannot  be  as- 
sessed for  benefits  in  malting  street  improve- 
ments; and  a  number  of  authorities  have  lieen 
cited  upon  this  proposition  by  bo^h  parties. 
But  the  statute  upon  whlcu  this  proceeding 
was  had  provides  "that  all  property  benefit- 
ed by  the  improvement  shall  be  assessed  to 
the  extent  of  its  proportionate  part  of  the 
expense  thereof."  Laws  18SKJ,  p.  227,  §§  1,  2. 
It  is  not  within  our  province'  to  say  that  a 
raib:oad  tra«lc  and  right  of  way  cannot  be 
benefited  under  any  circumstances  by  the  con- 
struction of  street  improvements;  and  as  It 
may  have  been  benefited  in  this  instance,  and 
the  defendant  did  not  appear  and  object  to 
the  assessment,  we  think  the  judgment  should 
be  affirmed. 


(le  Wasb.  139) 

KREMER  et  al.  t.  WALTON  et  al. 

(Supreme  Court  of  Washington.     Dec.  9,  1896.) 

Meohaxics'  Lieks  —  Impkovements  Ekkcted  at 
Instance  op  Ownek's  Aoent— Liabiuti 

or    OW.SEB— PLEAUrNG. 

1.  Where  a  lease,  or  contract  for  a  lease, 
provides  that  the  lessee  shall  erect  a  building 
on  the  premises,  the  lessor  to  pay  the  cost  there- 
of by  allowing  the  lessee  to  retain  the  rents,  the 
latter  is  the  lessor's  agent,  within  Act  Feb.  21, 
1893,  I  1  (Laws  1893,  p.  32),  declaring  that  ev- 
ery person  having  charge  of  the  construction  of 
any  property  shall  be  the  agent  of  the  owner  for 
thepurpose  of  establishing  a  mechanic's  lien. 
39  Pac.  374,  affirmed. 

2.  In  an  action  to  establish  a  lien  for'  labor 
and  materials  furnished  at  the  instance  of  the 
owner's  agent,  the  complaint  is  suflieient  if  it 
state  facts  from  which  the  agency  may  be  legal- 
ly implied. 

Petition  for  rehearing.    Overruled. 
For  original  opinion,  see  39  Pac.  374. 

ANDERS,  J.  A  rehearing  was  granted  in 
this  case  upon  the  petition  of  the  respond- 
ents Ashton  and  the  Willapa  Improvement 
Company,  abd  on  the  argument  it  was  earn- 
estly contended  that  the  opinion  heretofore 
announced,  and  which  is  reported  in  11 
Wash.  120,  39  Pac.  374,  was  erroneous,  main- 
ly for  the  reason  that  it  did  not  appear,  from 
the  record,  that  the  labor  and  material  for 
which  the  appellants  were  awarded  liens 
were  performed  and  furnished  at  the  in- 
stance of  the  respondent  Ashton,  the  owner 
of  the  lot  on  which  the  building  In  question 
was  erected,  or  by  his  agent,  as  required  by 
section  1  of  the  act  of  February  21,  1893 
(Laws  1893,  p.  32);  and,  if  that  be  true,  it 
follows,  of  course,  that  the  decision  was 
wrong,  and  should  now  be  corrected.  It  has 
never  been  claimed  by  appellants  that  they 
were  employed  or  requested  by  Mr.  Ashton 
in  person  to  perform  the  labor  or  furnish 
the  materials  for  which  they  seek  to  estjib- 
lisb  liens  on  his  premises.     On  the  contrary, 


they  have  always  admitted  that  they  were 
employed  by  Johnson,  but  have  insisted  all 
along  that  Johnson  was  the  agent  of  Ashton 
for  the  purpose  of  establishing  the  liens; 
and  the  decision  of  this  court  turned  upon 
the  question  of  agency  between  Johnson,  the 
employer,  and  Ashton,  the  owner.  Now,  an 
agent  Is  generally  understood  to  be  a  per- 
son employed  to  do  an  act  or  acts  by  an- 
other; but,  in  order  that  there  might  be  no 
misunderstanding  as  to  what  the  legislature 
meant  by  the  word  "agent,"  as  used  In  the 
first  section  of  the  lien  act,  above  mentioned, 
they  declared  therein  that  "every  wntract- 
or,  subcontractor,  architect,  builder  or  person 
having  charge  of  the  construction,  alteration 
or  repair  of  any  property  subject  to  the  lien 
as  aforesaid,  shaU  be  held  to  be  the  agent  of 
the  owner  for  the  purposes  of  the  establish- 
ment, of  the  lien  created  by  this  act."  It  is 
conceded  that  Mr.  Ashton  was  the  owner  of 
the  lot  at  the  time  the  labor  and  materials 
were  furnished  by  appellants,  and  It  Is  not 
disputed  that  Johnson  was  the  builder  and 
person  having  charge  of  the  construction  of 
the  building,  nor  that  the  appellants  per- 
formed the  labor  thereon  and  furnished  the 
material  therefor  mentioned  in  the  respective 
lien  claims  which  appear  In  the  record  here- 
in. It  therefore  follows,  as  heretofore  inti- 
mated, that  if,  by  the  terms  of  the  contract 
between  Ashton  and  Johnson,  the  building, 
when  erected,  was  to  be  paid  for  by  the  for- 
mer, and  to  become  his  property,  both  the 
building  and  the  lot  on  which  it  was  erected 
are  subject  to  the  liens  In  favor  of  appellants, 
under  the  provisions  of  the  statute. 

Ul)on  the  former  consideration  of  this  case, 
the  majority  of  the  court  came  to  the  conclu- 
sion that,  by  a  fair  construction  of  the  con- 
tract between  Ashton  and  Johnson,  whether 
viewed  as  a  contract  amounting  to  a  lease,  or 
simply  ns  a  contract  for  a  lease,  the  building 
was  to  be  erected  and  paid  for  by  Mr.  Ash- 
ton, not  in  cash,  it  is  true,  but—which  amounts 
to  the  same  thing— In  rents,  to  be  retained  by 
Johnson;  and  upon  a  further  consideration 
and  investigation  we  are  still  of  the  same 
opinion.  The  contract  In  question  must  be 
deemed  to  have  been  a  contract  In  writing, 
and  was  evidenced  by  the  letter  written  by 
Mr.  Ashton  to  Mr.  Johnson,  set  out  in  the 
opinion  of  this  court,  and  a  telegram  from 
Johnson  to  Ashton,  together  with  Ashton's 
reply  thereto.  About  a  month  after  the  let- 
ter was  received  by  Johnson,  he  telegraphed 
to  Ashton,  at  St.  Paul,  that  he  had  made  ar- 
rangements for,  or  secured  his  money  and 
was  ready  to  proceed  with,  the  construction 
of  the  building.  To  this  the  respondent  Ash- 
ton replied  "Proceed,"  or  "Go  ahead,"  or 
words  to  that  effect.  Thereupon  Johnson  em- 
ployed laborers,  contracted  for  material,  and 
constructed  a  one-story  brick  building  upon 
the  lot  referred  to  In  Mr.  Ashton's  letter.  It 
was  the  province  and  duty  of  the  court  to  de- 
termine the  contracttiaJ  relations  between 
Ashton  and  Johnson  from  the  contract  itself; 
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and  hence  this  court,  In  its  opinion,  said,  aft- 
er aUuding  to  the  testimony  of  Mr.  Ashton, 
upon  the^trial.  that  he  had  no  kno-wledge  of 
the  fact  that  Johnson  had  entered  upon  the 
erection  of  the  building  until  after  the  la- 
bor and  materials  for  which  Uens  were  claim- 
ed bad  been  famished,  that  "such  testimony 
•  •  •  can  have  little  weight  in  determin- 
ing the  contract  relations  between  him  and 
said  Johnson,  for  the  reason  that  such  rela- 
tions must  be  determined  by  the  construction 
of  the  correspondence  above  referred  to,  re- 
gardless of  what  may  have  been  the  inten- 
tion of  the  owner."  Of  course,  the  court  did 
not  mean  to  say,  or  to  be  understood  as  say- 
ing, that  the  intention  of  the  owner  would 
not  be  regarded,  but  simply  that  such  Inten- 
tion must  be  gathered  from  the  correspond- 
ence between  the  parties,  and  not  from  any 
intention  not  expressed  therein;  and,  there- 
fore, the  apparent  contention  of  counsel  that 
this  court  found  that  Ashton  did  not  know 
that  the  building  was  being  constructed,  and 
yet  determined  that  it  was  erected  at  his  in- 
stance. Is  without  any  substantial  foundation. 
In  whatever  asi)eet  this  contract  between 
.Ishton  and  Johnson  may  be  viewed,  we  think 
it  fairly  appears  therefrom  that  Johnson  was 
authorized  by  Ashton  to  construct  the  build- 
ing for  him  on  the  premises  where  It  was 
-erected;  and,  that  being  so,  Johnson  became 
his  agent,  in  so  far,  at  least,  as  to  charge  the 
property  with  liens  for  labor  and  material. 
That  a  contract  may  be,  in  effect,  a  lease,  and 
at  the  same  time  a  building  contract  as  to 
mechanics  and  material  men,  is  clearly  shown 
by  the  following  cases:  Woodward  v.  Leiby, 
36  Pa.  St.  437;  Lelby  v.  Wilson,  40  Pa.  St.  63; 
Hopper  V.  Childs,  43  Pa.  St.  310;  Fisher  v. 
Rush,  71  Pa.  St  40. 

We  have  examined  the  cases  cited  and  re- 
lied on  by  the  respondents,  but  none  of  them 
are  directly  applicable  here,  for  the  reason 
that  the  decisions  are  based  upon  statutes  not 
Identical,  in  Important  particulars,  with  oura. 
Nor  do  we  think  that  the  complaint  failed  to 
state  a  cause  of  action.  It  does  not  state  in 
fxpress  words  that  Johnson  was  the  agent  of 
Ashton,  nor  that  he  constructed  the  build- 
ing at  the  instance  of  Ashton;  but  It  does 
state  facts  from  which  the  law  Implies  the 
agency  of  Johnson,  and  that  is  sufficient 
The  dlsjxisitlon  heretofore  made  of  this  case 
will  be  adhered  to. 

HOXT,  C.  J.,  and  DUNBAR,  J.,  concur. 


(16  Wash.  123) 
MOORE  et  al.  v.  GILMORH  (FISCHER 
et  al..  Garnishees). 

(Supreme  Court  of  Washington.     Dec.  8, 1896.) 

Garnishment— Joint  Claim— Necbssakt  Pakties 
— Right  op  Joint  Claimant. 

1.  A  joint  claim  is  subject  to  garnishment,  to 
■the  extent  of  the  interest  of  a  joint  claimant 
to  satisfy  his  individual  debt. 

2.  In  garnishment  to  subject  a  claim  owned 


jointly  by  the  principal  debtor  and  a  third  per- 
son, the  joint  claimant  should  be  made  a  party, 
under  2  Hill's  Code,  §  150,  providing  that,  where 
a  complete  determination  of  a  controversy  can- 
not be  had  without  the  presence  of  other  par- 
ties, the  court  shall  cause  them  to  be  brought 
in. 

Appeal  from  superior  court.  King  county; 
R.  Osbom,  Judge. 

Action  by  MUes  O.  M.oore  and  others,  ex- 
ecutors of  the  last  will  of  Dorsey  S.  Baker, 
deceased,  against  David  Gilmore,  and  against 
George  W.  Fischer  and  others  as  garnishees. 
From  a  Judgment  discharging  the  garnishees, 
the  plalntifTs  appeal.    Affirmed. 

Boyer  &  Gule  and  Greene,  Turner  &  Lewis, 
for  appellanta     Ira  Bronson,  for  respondents. 

SCOTT,  J.  The  plaintiffs  brought  suit  upon 
a  promissory  note,  and  obtained  judgment 
against  the  defendant  Gilmore.  While  the  ac- 
tion was  pending,  and  a  few  days  prior  to 
the  rendition  of  the  judgment,  they  caused  a 
writ  of  garnlsbmeat  to  be  issued  and  served 
on  the  other  parties  respondent.  The  gar- 
nishees appeared  and  answered,  but  did  not 
disclose  any  liability  to  the  principal  defend- 
ant Plaintiffs  controverted  the  answers,  and, 
a  jury  being  waived,  the  Issue  came  on  for 
trial  before  the  court.  'ITie  facts  showed  that 
some  of  the  garnishees  were  indebted  to  Gil- 
more and  one  Kirkman  as  joint  claimants; 
that  Kirkman  was  dead;  that,  after  his  death, 
Gilmore  and  Klrkman's  executors  brought 
suit  on  said  claim  against  said  garnishees,  and 
obtained  judgment;  that  thereafter  the  plain- 
tiffs brought  suit  on  a  bond  given,  in  said 
action  last  hereinbefore  mentioned,  to  the 
plaintiffs,  by  all  of  the  garnishees,  and  ob-' 
tained  a  judgment  against  all  of  them;  and 
that  none  of  the  judgments  had  been  paid. 
On  these  facts  the  court  discharged  the  gar- 
nishees, and  the  plaintiffs  have  appealed. 

The  question  is  presented  whether,  upon  a 
claim  against  one  party,  garnishees  can  be 
held  upon  a  debt  owed  such  party  and  another 
person  jointly.  The  authorities  are  in  con- 
flict upon  this  point  A  number  of  cases  have 
been  cited  by  the  appellants  holding  that  a 
joint  claim  may  be  reached  for  the  Individual 
debt  of  one  of  the  joint  claimants,  and  some 
of  the  text-books  are  to  that  effect  Whitney 
V.  Munroe,  36  Am.  Dec.  732;  Thomdike  v. 
De  Wolf,  6  Pick.  119;  Miller  v.  Richardson, 
1  Mo.  310;  Fogleman  v.  Shlvely  (Ind.  App.) 
30  N.  E.  909;  Perry  v.  Blatch  (Kan.  App.)  43 
Pac.  989;  Drake,  Attachm.  §S  566-572;  Am. 
&  Eng.  Enc.  Law,  p.  1169.  There  are  other 
cases  and  text-books,  cited  by  the  respond- 
ents, holding  to  the  contrary;  and  a  number 
of  cases  have  been  cited  by  both  parties  re- 
lating to  the  garnishment  of  debts  due  a  part- 
nership on  a  claim  against  one  of  the  part- 
ners. A  distinction  is  drawn  in  the  authori- 
ties between  debts  due  joint  claimants  and 
those  due  to  a  partnership;  and  in  some 
states,  where  It  is  held  that  joint  claims  may 
be  reached  upon  a  debt  against  one  joint  claim- 
ant, it  is  held  that  the  Interest  of  a  single 
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partner  bi  •  partnerahip  dalm  cannot  be  so 
reached.  The  reasons  for  this  usually  given 
are  that  a  partner  has  no  separable  Interest 
in  any  specllic  partneisbip  property,  and  that 
such  property  Is  first  liable  for  partnership 
debts,  and  to  such  claims  as  may  be  due  the 
other  partners,  owing  by  the  partner  pro- 
ceeded against,  and  that  the  eCtect  of  this  Is 
to  so  involve  the  proceedings  as  to  render  the 
remedy  Impracticable  of  enforcement  If 
there  were  no  such  debts,  however,  It  would 
seem  that  this  reason  ought  not  to  prevail, 
but  with  that  question  we  have  not  to  deal 
in  this  case. 

We  shall  not  undertake  to  review  the  aa- 
'  thorltles  cited  in  detail,  but  we  have  exam- 
ined them,  and  are  of  the  opinion  that  the 
better-sustained  rule  is  t^at  a  Joint  claim  may 
be  reached  by  gamisluuent  to  the  extent  of 
one  of  the  claimant's  interests  therein  to  sat- 
isfy his  Individual  debt  The  reasons  given 
in  those  cases  holding  that  a  Joint  debt  may 
not  be  so  readied  are  not  always  satisfactory 
ur  tenable.  A  very  general  one  given  is  that 
the  garnishing  creditor  can  have  no  greater 
rights  or  privileges  than  the  principal  defend- 
ant or  primary  creditor  of  the  garnishee.  An- 
other one  is  that  the  demand  cannot  be  sev- 
ered, and  thus  subject  the  gamisbee  to  the 
liability  of  several  suits.  Also,  that  the  other 
Joint  claimant  is  an  interested  party,  and  enti- 
tled to  half  the  moneys  collected.  Aside  from 
the  question  that  the  garnishing  creditor  may 
aways  Inquire  into  fraudulent  transactions 
between  the  principal  defendant  and  the  gar- 
nishee, for  the  purpos3  of  placing  such  defend- 
ant's property  beyond  the  reach  of  bis  cred- 
itors, the  law  la  well  settled  that  a  single 
claim  against  one  party  may  be  severed  to  the 
extent  of  taking  only  BuiUdent  of  it  to  sat- 
isfy the  demands  of  the  garnishing  creditor. 
The  fact  that  the  garnishee  may  be.  author- 
ized to  pay  the  whole  demand  to  the  oflicer, 
or  to  turn  over  the  whole  property  to  him.  as 
the  case  may  be,  can  have  no  bearing  on  this; 
for  it  might  not  always  be  allowable  at  his 
option,  as  in  a  case  where  be  should  be  under 
two  garnishments  from  different  courts  to  re- 
cover different  claims  against  the  principal  de- 
fendant If  the  law  will  thus  sever  a  single 
demand  owing  by  the  gamisbee  to  the  prln- 
;ipal  defendant  solely,  it  would  seem  that  the 
only  reason  for  holding  that  the  garnishee 
cannot  be  held  to  answer  for  the  debt  of 
one,  where  he  owes  two  or  more  Jointly,  would 
be  In  consequence  of  a  failure  In  tbe  law  to 
provide  for  the  protection  of  the  Interests  of 
the  other  joint  claimants  and  the  garnishee 
as  against  them;  and,  if  such  protection  is 
given,  the  difficulty  is  obvlatied. 

As  the  right  of  garnishment  is  a  statutory 
one,  it  is  probable  that  the  conflict  in  the  au- 
thorities is  due  in  a  measure  to  a  difference 
In  tbe  statutory  provisions  of  the  several 
states  upon  the  subject  of  garnishment  The 
tendency  of  legislation.  In  this  state  at  least 
has  been  to  extend  rather  than  curtail  the 
right    The  general  purpose  of  tbe  law  la  to 


subject  all  property  of  tbe  debtor,  orer  and 
above  his  exemptions,  to  tbe  payment  of  his 
debts.  Where  the  right  of  garnishment  la 
given,  it  would  seem  that  the  question  as  to 
whether  it  would  be  available  In  a  particu- 
lar case  would  be  dependent  upon  two  met^ 
ters.  Tliese  are  that  the  remedy  should  be  ca- 
pable of  enforcement  and  a  due  protection 
given  to  the  rights  of  third  parties,  who  thus 
become  unwillingly  involved  In  such  contro- 
versies between  a  creditor  and  his  debtor.  It 
may  be  said  that  the  law  mnst  award  sucb 
parties,'  who  may  well  be  styled  "Innocent 
parties,"  ample  protection,  where  they  are 
called  upon  to  respond  to  some  other  person 
than  their  own  contract  creditor,  as  in  th» 
case  of  garnishment  Such  questions,  of 
course,  must  be  largely  determined  by  the 
statutes  of  the  particular  state  upon  tbe 
subject  of  garnishment,  and  the  question 
arises,  what  are  the  statutory  provisions  <^ 
this  state  relating  to  these  matters?  Tbe 
last  act  upon  the  subject  of  garnishment 
which  was  in  force  when  the  proceedings 
here  in  question  were  instituted,  will  be 
found  m  the  Laws  of  1893,  commencing  at 
page  95,  and  contains  very  general  and  Ul>- 
eral  provisions.  In  addition  to  the  usual 
ones,  allowing  persons  indebted  to  or  holding 
property  of  the  principal  defendant  to  be 
garnished,  it  provides  that  a  Joint-stock  com- 
pany or  corporation,  in  which  the  principal 
defendant  is  an  owper  of  shares,  may  be  gar- 
nished. There  are  other  provisions  of  the 
Code  authorizing  the  garnishment  of  a  sher- 
iff or  constable,  a  Judgment  debtor,  an  execu- 
tor or  administrator,  or  a  fund  In  court  2 
Hill's  Code,  §S  306,  307.  The  law  provides 
that  both  the  plaintiff  and  the  defendant  In 
the  principal  action  may  controvert  the  an- 
swer of  the  garnishee,  and  provides  for  a 
trial  of  tbe  issue  thus  formed,  and  liberal 
provisions  are  made  as  to  protecting  the  gar- 
nishee from  costs.  So  it  wUl  be  seen  that  the 
remedy  here,  at  least  is  a  favored,  brood, 
and  comprehensive  one,  and  section  322  of 
tbe  Code  requires  that  It  shall  be  liberally 
construed  in  furtherance  of  Its  objects. 

There  can  be  no  question  as  to  tbe  practica- 
bility of  the  remedy  as  applied  to  the  facts  of 
this  case,  and  it  would  seem,  therefore,  that 
the  only  question  is,  does  the  law  afford  suffi- 
cient protection  to  the  rights  of  these  gar- 
nishees and  the  other  Joint  claimants?  If  so. 
a  reasonable  construction  to  effect  its  evi- 
dent purposes  would  require  us  to  hold  that 
a  Joint  debt  may  be  reached  to  satisfy  a  de- 
mand against  one  of  the  Joint  claimants. 
But  we  are  of  the  opinion  that  the  other 
Joint  claimants  must  be  held  to  be  interest- 
ed parties  In  a  proceeding  like  this,  as  tbe 
relations  between  tbe  Joint  clalmanta  and 
the  garnishee  will  be  so  materially  changed 
by  virtue  of  the  proceeding.  It  is  clear  that 
the  garnishing  creditor  can  only  enforce  col- 
lection of  tbe  interest  of  his  debtor  In  tbe 
Joint  claim,  and  then  only  to  tbe  extent  of 
satisfying   bla   own   claim,  and   a   balanoa 
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might  be  left  due  such  debtor  from  the  Joint 
debtor,  though  less,  to  the  amount  of  tliat 
recovered,  than  that  due  to  the  other  joint 
claimant.  It  is  evident  that  such  a  change 
in  the  relations  of  the  parties  should  not  be 
made  without  giving  the  other  joint  creditor 
an  opportunity  to  participate  in  the  proceed- 
ings, and  insist  upon  the  payment  of  the 
whole  claim,  and  upon  his  right  at  that  time 
to  his  share  of  the  moneys  collected.  We 
have  no  doubt  that  the  joint  claimants  and 
their  debtor  might  malce  any  agreement  be- 
tween themselves  that  was  satisfactory  to 
them,  as  relating  to  the  payment  of  the  bal- 
ance of  the  claim  after  the  demands  of  the 
gar^shing  creditor  are  satisfied;  but,  for 
the  protection  of  all  parties,  the  other  joint 
claimants  should  be  brought  in,  or  at  least 
given  an  opportunity  to  come  in,  to  the  pro- 
ceeding, to  protect  their  rights,  and  also  to 
the  end  that  they  should  be  thereby  conclud- 
ed, as  against  the  garnishee,  to  the  extent  of 
the  amount  recovered  of  him.  From  the  de- 
cisions it  looks  as  though,  In  some  instances, 
unnecessary  hardships  are  placed  upon  a  gar- 
nishee in  such  a  proceeding,  where  he  has 
no  direct  Interest  as  between  the  parties,  in 
requiring  him  to  act  at  his  peril,  to  see  that 
the  garnishment  proceeding  is  properly  in- 
stituted, and  a  valid  judgment  rendered 
against  him,  or  that,  otherwise,  a  payment 
thereunder  would  be  no  protection  to  him  in 
an  action  by  the  debtor  In  the  principal  ac- 
tion. This  could  be  obviated  in  all  cases  by 
making  such  principal  defendant  a  party  to 
the  garnishment  proceedings,  where  he  is 
not  one,  so  that  the  whole  matter  could  be 
determined,  and  the  rights  of  all  parties  con- 
cluded, and  the  garnishee  thus  effectually 
protected. 

Section  150,  2  Hill's  Code,  provides  that  the 
court  may  determine  any  controversy  between 
parties  before  it  when  it  can  be  done  with- 
out prejudice  to  the  rights  of  others,  or  by 
saving  their  rights;  but  when  a  complete  de- 
termination cannot  be  had  without  the  pres- 
ence of  other  parties,  the  court  shall  cause 
them  to  be  brought  in.  This  statute  not  only 
gave  the  right  or  power  to  bring  in  the  other 
joint  claimants  iu  this  instance,  but.  In ouropin- 
loD,  it  should  be  held  as  making  it  obligatory, 
as  such  seems  to  be  the  intent  of  the  provi- 
sion. It  is  true  that,  in  Marx  v.  Parker,  9 
Wash.  473,  37  Pac.  675,  we  said  that  the  court 
could  not,  upon  its  own  motion,  require  a 
tbird  party  to  intervene  in  a  garnishment 
proceeding;  but  this  would  not  prevent  the 
court  from  requiring  a  third  party  to  appear 
upon  the  application  of  either  of  the  parties 
In  court.  While  the  method  of  bringing  such 
third  party  into  court  is  not  clearly  pointed 
out,  it  seems  to  us  to  be  clearly  authorized 
In  some  manner  by  this  section,  and  also  by 
section  49,  which  provides  that,  where  juris- 
diction is  given,  all  means  to  carry  the  pro- 
ceeding into  eltect  are  also  given;  and,  if  the 
course  of  proceeding  is  not  specifically  point- 
ed out  by  statute,  any  suitable  process  or  pro- 
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ceedlngs  may  be  adopted  which  may  appear 
most  conformable  to  the  spirit  of  the  Code. 
This  statute  was  clearly  intended  for  a  pur- 
pose, and  that  purpose  is  apparent  It  would 
clearly  apply  to  a  case  of  this  kind,  in  the 
absence  of  any  special  provision;  and  it 
must  be  held  in  force,  it  seems  to  us,  and  to 
cover  such  a  case  as  this,  or  it  must  be  held 
that  Its  provisions  are  so  general  as  to  be 
wholly  Inoperative,  and  we  can  see  no  reaaon 
for  so  holding,  and  thus  depriving  it  of  any 
effect.  Provision  is  also  made  whereby  the 
other  joint  claimant  could  intervene  upon  his 
own  motion,  or,  in  case  there  was  a  dispute 
as  to  the  fund,  provision  is  made  for  the 
payment  of  the  same  into  court  by  the  gar- 
nishee.   2  Hill's  Code,  IS  152-156. 

Now,  while  either  of  the  ikarties  could  have 
applied  to  the  court  to  have  the  other  joint 
claimants  brought  Into  the  proceedings,  it 
seems  to  us  that  the  obligation  rested  upon 
the  plaintiffs,  as  they  were  the  moving  par- 
ties. They  might  have  done  this  in  the  first 
Instance,  if  they  knew  the  facts,  by  apply- 
ing to  the  court  for  an  order,  and  having  suit- 
able process  or  notice  served  upon  the  other 
joint  claimants,  requiring  them  to  appear  in 
the  proceeding  and  ask  for  such  relief  as 
they  were  entitled  to,  or,  in  consequence  of  a 
failure  to  do  so,  to  be  concluded  by  the  Judg- 
ment thereafter  rendered;  or  they  might 
have  done  so  afterwards,  when  the  nature 
of  the  indebtedness  was  disclosed.  While 
the  defendants  in  the  garnishment  proceed- 
ing had  this  privilege.  It  was  not  Incumbent 
on  them  to  exercise  it;  and,  as  the  plaintiffs 
did  not  ask  to  have  the  matter  put  in  shape 
so  the  court  could  protect  the  interests  of  all 
parties,  there  was  no  error  In  dismissing  the 
proceedings,  and  for  that  reason  the  judg- 
ment is  affirmed 

DUNBAR  and  GORDON,  JJ.,  concur. 


(18  Wasb.  48) 
BAILEY  V.  TACOMA  TRACTION  CO. 
(Supreme  Court  of  Washington.     Dec.  7, 1896.) 
Street  Railroads  —  Collision  between  Tkains 

—  NeOI.IOENCR  —  COSTKIBCTORT  NeoI.IOENCE  — 

Bdrden  op  Proof  —  Ripino  on  Platform  — 
Question  for  Jurt— Rejection  op  Special  Is- 
TERKO0ATORIE8— Discretion  op  Cocrt. 
■  1.  Failure  of  a  street-railroad  company  to 
provide  means  for  Informing  the  operatives  of 
a  car  passing  over  a  switch  where  two  tracks 
unite  whether  another  car,  which  should  have 
passed  that  point  a  few  minutes  earlier,  from 
the  opposite  direction,  had  done  so,  Is  negligence. 

2.  The  burden  of  proving  contributory  negli- 
gence is  on  defendant. 

3.  Whether  a  passenger  who,  in  the  al>8ence  of 
any  rule  forbidding  it,  rides  on  the  front  plat- 
form of  an  electric  car,  as  he  and  others  have 
been  accustomed,  and  whose  fare  is  there  tak- 
en, is  guilty  of  neKligeuce  which  will  preclude  a 
recovery  for  injuries  received  in  a  collision  with 
another  car,  is  a  question  for  the  jury. 

4.  The  question  of  submitting  special  inter- 
rogatories is  addressed  to  the  discretion  of  the 
trial  court,  and  will  not  be  reviewed. 

Hoyt,  C.  J.,  dissenting. 
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Appeal  from  superior  court,  Pierce  county; 
John  C.  Stallcup,  Judge. 

Action  by  Harry  Bailey  against  the  Taco- 
ma  Traction  Company  to  recoyer  for  person- 
al Injuries.  Prom  a  Judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

Doolittle  &  Fogg,  for  appellant.  M.  L.  Clif- 
ford and  Wallace  M.  Clarke,  for  respondent. 

DUNBAR,  J.  This  is  an  action  brought  by 
the  respondent  against  the  Tacoma  Traction 
Company  for  personal  damages  caused  by 
the  alleged  negligence  of  the  appellant  In  op- 
erating Its  electric  street-railway  cars.  Strip- 
ped of  all  verbiage  and  unnecessary  repeti- 
tions, the  undisputed  facts  in  the  case  are 
about  as  follows:  The  appellant  owns  and 
operates  a  system  of  street  railways.  The 
system  is  operated  by  electricity.  The  cars 
start  on  single  trunk  lines  at  a  point  near 
the  center  of  the  city  of  Tacoma,  running 
southward  a  distance  of  about  four  miles,  to 
a  point  called  "Hosmer  Junction,"  where  the 
track  branches,  one  line  running  westward 
to  Edison,  a  distance  ot  two  miles,  the  other 
running  southward  a  distance  of  about 
twelve  miles  to  Puyallup.  The  switch  at 
Hosmer  Junction  was  always  open  to  the 
Edison  car,  but  the  Puyallup  car  had  to  open 
and  close  it  when  passing  the  Junction  cither 
way.  By  the  time  schedule  in  force  when 
the  accident  occurred,  the  car  going  to  Edi- 
son should  have  passed  the  Junction  at  7:23 
a.  m.,  and  the  car  coming  to  Tacoma  from 
Puyallup  would  have  passed  the  same  point 
at  7:25  a.  m.,  but  two  minutes  later.  On  the 
4th  day  of  October,  1895,  respondent  got  on 
the  Puyallup  ear  at  Fern  HIU  for  the  purpose 
of  going  to  Tacoma.  The  morning  was  very 
foggy.  The  respondent  was  smoking,  and 
went  on  the  front  platform  of  the  car,  seat- 
ing himself  on  the  stool  provided  for  the  mo- 
tormfln.  He  sat  with  his  back  against  the 
front  end  of  the  car.  After  the  car  had 
passed  the  Junction  at  Hosmer,  and  gone 
about  400  feet,  it  met  the  Edison  car,  coming 
at  a  higher  rate  of  speed  than  the  Puyallup 
car  was  moving  at,  and  the  two  ran  into 
each  other  with  great  force.  In  the  colli- 
sion respondent  received  the  injuries  to  re- 
cover damages  for  which  this  suit  was 
brought.  It  Is  conceded  that  there  was  no 
provision  made  by  signal,  flag,  register,  oi- 
otherwise  by  which  the  car  coming  through 
the  switch  on  the  main  track  on  its  way 
from  Puyallup  to  Tacoma  could  know  wheth- 
er or  not  the  Edison  car,  going  in  the  oppo- 
site direction,  had  passed  that  point.  We 
think  this  is  sufficient  to  establish  the  fact 
of  negligence  on  the  part  of  the  appellant 
without  further  discussing  it.  On  the  trial 
of  the  cause  below  the  Jury  rendered  a  ver- 
dict in  favor  of  the  respondent  for  $3,000. 
And  right  here  we  may  say,  in  answer  to  ap- 
j>ellant's  contention  that  the  verdict  was  ex- 
cessive, that  under  the  proofs  of  injury  we 
are  not  able  to  conclude  that  the  verdict  was 


rendered  through  passion  or  prejudice,  or 
from  any  other  motive  than  a  desire  to  ren- 
der equivalent  damages  for  the  injuries  sus- 
tained. 

The  greater  part  of  appellant's  very  long 
brief  in  this  case  is  devoted  to  a  discussion 
of  the  proposition  that,  where  the  plaintiff 
in  an  action  for  personal  damages  is  per  se 
guilty  of  contributory  negligence,  he  cannot 
recover;  and  the  further  proposition.  In  aid 
of  his  motion  for  a  nonsuit,  that,  where  the 
testimony  is  not  sufficient  to  sustain  a  ver- 
dict, it  Is  the  duty  of  the  court  to  grant  a 
nonsuit.  It  would  seem  that  it  Is  scarcely- 
necessary  to  discuss  these  propositions  at 
any  length.  Inasmuch  as  they  are  conceded 
by  all  courts  where  the  doctrine  of  compara- 
tive negligence  does  not  prevail,  and  they 
are  especially  conceded  by  the  respondent. 
On  page  7  of  his  brief  he  says:  "Through 
fifty-three  pages  of  their  brief,  from  page  39 
to  92,  inclusive,  appellant's  attorneys  argue, 
substantially,  the  proposition  that  contriba- 
tory  negligence  defeats  an  action  for  damages 
for  personal  Injuries;  stating  it  In  various 
forms  and  phraseology,  and  citing  a  very 
great  number  of  cases.  This  legal  proposi- 
tion is  distinctly  admitted  by  the  respond- 
ent." So  we  will  not  further  notice  the  dis- 
cussion or  the  authorities  bearing  on  these 
points. 

The  only  real  question  there  is  in  this  case 
is  whether  the  acts  of  the  respondent,  as 
shown  by  the  testimony,  constituted  con- 
tributory negligence  per  se,  or  whether  such 
acts,  if  proven,  could,  as  a  matter  of  law,  be 
said  to  constitute  contributory  negligence; 
and  one  proposition  argued  at  great  length 
by  appellant,  viz.  that  contributory  negli- 
gence Is  a  mixed  question  of  law  and  fact, 
will  not  be  disputed.  The  authorities  cited 
by  appellant  to  sustain  the  doctrine  that  the 
facts  In  this  particular  case  constitute  con- 
tributory negligence  per  se  are  so  interwoven 
and  indiscriminately  mixed  with  the  author- 
ities which  are  cited  to  prove  the  proposi- 
tions which  we  have  mentioned  above,  and 
which  are  conceded,  that  It  has  been  with 
the  greatest  difficulty  and  labor  that  the 
court  has  segregated  them  without  investi- 
gating the  hundreds  of  cases  which  are  cited 
in  the  brief,  and  which  It  would  be  Impossi- 
ble for  the  codrt  to  investigate  In  detail 
Attempting,  however,  to  select  the  strongest 
cases  cited  by  appellant  in  support  of  Its  con- 
tention, we  will  specially  notice  the  follow- 
ing: 

Commencing  with  Gavett  v.  Railroad  Oo. 
16  Gray,  501,  which  Is  claimed  by  appellant 
to  be  a  case  which  decided  the  principles  In- 
volved in  this  case,  there  it  was  decided  tba< 
"in  an  action  to  recover  for  personal  injuries 
if  the  facts  are  undisputed,  and  fall  to  sbo-n 
that  the  plaintiff  was  in  the  exercise  of  dn< 
and  reasonable  care  at  the  time  of  receiving 
the  injuries,  it  is  the  duty  of  the  court  to  to 
struct  the  jury  that  he  cannot  recover."  It 
will  be  observed  that  in  the  state  of  Massa- 
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cbusetts  It  was  necessary  to  prove  the  ab- 
sence of  contributory  negligence,  and  that 
doctrine  obtains  in  a  g;reat  many  of  the  states 
from  which  cases  are  cited  by  the  appellant; 
but  in  this  state  the  rule  is  otherwise,  the 
uniform  holding  of  this  court  having  been 
that  contributory  negligence  is  a  matter  of 
defense  which  must  be  affirmatively  shown 
by  the  defendant.  It  was  there  held  that  a 
passenger  In  a  railroad  car,  who,  knowing 
that  the  train  is  in  motion,  goes  out  of  the 
car,  and  steps  upon  the  platform  of  the  sta- 
tion while  the  train  Is  stlU  in  motion,  is  so 
wanting  in  ordinary  care  as  not  to  be  enti- 
tled to  maintain  an  action  against  the  rail- 
road corporation  for  an  Injury  resulting 
therefrom.  This  case  was  where  a  woman 
had  been  called  at  the  station  of  Salem,  was 
slow  about  getting  to  the  door  to  make  her 
exit  from  the  car,  and,  after  the  car  had 
started,  undertook  to  swing  herself  onto  the 
platform,  was  whirled  around,  and  thrown 
in  between  the  platform  and  the  car  and  in- 
jured. It  is  not  a  case  which  bears  upon 
the  facts  in  this  case  at  all,  as  far  as  we 
can  see,  even  conceding  the  justice  of  that 
decision  as  applied  to  the  facts  in  that  par- 
ticular case.  Again,  this  was  a  steam-rail- 
road case,  and  it  might  be  conceded  at  the 
outset  that  the  weight  of  authority  is  that 
It  is  negligence  for  a  passenger  to  stand  on 
the  platform  of  a  steam-railway  car  while 
it  is  In  motion,  although  many  of  the  cases 
go  no  further  than  to  hold  that  It  Is  not  neg- 
ligence per  se,  but  a  question  of  negligence, 
to  be  submitted  to  the  jury. 

Railroad  Co.  v.  Montgomery,  7  Ind.  474, 
seems  to  Involve  principally  the  question  of 
whether  a  railroad  company  is  liable  for  an 
injury  which  may  happen  to  a  person  who 
takes  passage  on  a  train  engaged  in  trans- 
porting gravel,  and  not  engaged  in  carrylc^t 
passengers;  but  that  case  also  decides  that 
in  a  suit  against  a  railroad  company  by  a 
passenger  for  an  Injury  occasioned  by  a  col- 
lision it  is  not  sufficient  for  the  company  to 
show  that  the  plaintiff  was  acting  at  the 
time  in  disobedience  to  a  proper  order  to  se- 
cure his  safety;  it  must  also  appear  that  the 
Injury  was  occasioned  by  such  disobedience; 
and  the  court  concludes  its  opinion  in  that 
case  by  saying:    "The  evidence  does  not  in- 
form us  what  part  of  this  train,  or  whether 
any,  was  thrown  from  the  track.     It  should 
have  iH-en  left  to  the  jury  to  say  whether 
the  plaintiff  brought  the  injury  on  himself 
by  leaving  one  part  of  the  train  and  going 
to  another,  instead  of  laying  down  the  rule 
that,  if  he  did  so,  he  could  not  recover,"— 
substantially  holding  that  the  question  -of 
contributory  negligence  In  that  case  was  a 
question  of  fact  to  be  submitted  to  the  jury, 
and  not  a  question  of  law  to  be  determined 
l>y   the  court.     We  might  state,  however, 
ttiat  in  the  case  at  bar  not  only  was  the  re- 
fipondent  not  acting  in  disobedience  of  any 
order  or  rule  of  the  company,  but  he  was 
upon  the  platform  at  least  by  the  sanction 


of  the  company,  for  the  undisputed  testi- 
mony shows  that  he  had  been  accustomed 
for  three  or  four  years  prior  to  the  accident 
to  riding  on  the  platform;  that  it  was  the 
habit  of  others  to  ride  upon  the  platform, 
and  that  It  had  become  a  custom  by  assent 
of  the  car  company;  that  no  order  or  rule 
against  passengers  standing  on  the  platform 
had  l)een  posted  or  published  on  the  car  or 
elsewhere;  that  the  conductor  had  been  in 
the  habit  of  taking  up  the  fares  of  passen- 
gers on  the  platform,  and  that  he  had  that 
morning  taken  the  fare  of  this  passenger 
while  he  was  upon  the  platform.  It  seems 
to  us  that  the  case  above  cited  is  scarcely  in 
point  here. 

Railroad  Co.  v.  Jones,  95  U.  S.  439,  Is  an- 
other case  of  a  steam  railway,  and  in  that 
case  the  plaintiff,  who  was  working  for  the 
company,  rode  home  from  work  on  the  pilot 
or  bumper  of  the  locomotive,  when  the  train, 
in  passing  thraugh  a  tunnel,  collided  with  a 
car  standing  on  the  tfack,  and  he  was  in- 
jured.- It  was  very  properly  held  that  such 
an  act  was  contributory  negligence,  especial- 
ly in  view  of  the  fact  th^t  the  plaintiff  had 
been  warned  against  riding  on  the  pilot,  and 
had  been  forbidden  to  do  so. 

The  case  of  Higgins  v.  Railroad  Co.,  36  Mo. 
418,  is  where  a  woman  left  the  seats  in  a 
regular  passenger  car,  and  repaired  to  the 
baggage  car,  where  she  was  injured.  In  the 
state  of  Missouri  at  that  time  there  was  a 
statute  providing  that,  "in  case  any  passen- 
ger on  any  railroad  shall  be  Injured  while 
on  the  platform  of  a  car  of  any  baggage, 
wood  or  freight  car,  in  violation  of  the  print- 
ed regulations  of  the  company  posted  up  at 
the  time  in  a  conspicuous  place  inside  of  its 
passenger  cars  then  In  its  train,  such  com- 
pany shall  not  be  liable  for  the  injury,"  etc. 
This  statute  is  cited  by  the  court,  and  is  the 
pivotal  point  on  which  this  case  wa^  decid- 
ed, as  it  is  stated  by  the  court  in  its  opinion 
that  the  evidence  tended  to  show  that  the 
plaintiff  was  well  acquainted  with  these 
regulations.  This  was  also  a  steam-railway 
company. 

Francisco  v.  Raib-oad  Co.,  78  Hun,  13,  29 
N.  Y.  Supp.  247,  held  that  upon  the  trial  of 
an  action  brought  to  recover  damages  for 
personal  injuries  the  absence  of  contributory 
negligence  on  the  part  of  the  plaintiff  could 
not  be  presumed,  but  that  it  must  be  proved; 
and  the  verdict  of  the  Jury  cannot  stand  up- 
on conjecture,  however  plausible  the  same 
may  be,  if  the  plaintiff  cannot  furnish  the 
requisite  evidence  to  sustain  the  aftirmaTlve 
burden  cast  upon  him  by  law.  As  above  re- 
marked, this  announcement,  is  opposed  to 
the  established  rule  in  this  state.  It  does 
not  appear  plainly  from  the  report  of  that 
case  how  the  plaintiff  was  injured,  but  it 
does  appear  that  the  conductor  bad  given 
the  plaintiff  permission  to  go  to  the  plat- 
form. The  court,  however,  finds  that  no 
permission  had  been  given  him  to  stand  on 
the  steps  of  the  platform,  and  that  he  was 
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slandlug  oa  the  steps  without  authority; 
that  such  a  place  was  dangerous,  and  that 
the  plaiutiff  roust  have  liuown  that  it  was 
dangerous,  when  sweeping  around  curres. 
So  we  take  it  that  the  passenger  was  thrown 
from  the  car.  The  court,  however,  seems  to 
indicate  that  the  standing  on  the  platform 
is  not  AegUgence  per  se,  or  negligence  at  all, 
for  it  says  in  its  opinion:  "Nor  do  we  think 
that  the  defendant  assumed  any  additional 
rislc  by  permitting  the  plaintiff  to  stand  on 
the  front  platform  of  the  car.  The  rule  is 
quite  universal  on  railroads  not  to  permit 
passengers  to  smoke  in  cars  adapted  to  all 
classes  of  passengers,  and,  while  there  is  no 
evidence  upon  this  subject,  it  is  reasonable 
to  infer  that  the  permission  of  the  conduct- 
or to  the  plaintiff  to  smoke  on  the  platform 
was  in  reference  to  that  rule  or  custom." 
We  hardly  think  that  the  facts  in  that  case, 
or  anything  that  is  said  in  the  opinion,  could 
be  held  to  sustain  appellant's  contention  that 
it  is  negligence  per  Se  to  stand  on  the  front 
platform  of  a  street-railway  car. 

Railroad  Co.  v.  Shaffer  (Ind.  App.)  36  N. 
E.  861,  is  a  very  short  case,  and  simply  de- 
cides, without  any  argument,  that  it  is  not 
contributory  negligence  for  a  passenger  on 
a  street  car  to  remain  on  a  platform  when 
there  is  no  room  inside.  There  is  no  indica- 
tion that  the  court  would  have  held  that  it 
was  contributory  negligence  per  se,  even  If 
there  had  been  room  inside,  for  it  cites  No- 
lan T.  Railroad  Co.,  87  N.  -Y.  68,  and  other 
cases,  where  the  rule  is  not  restricted  to 
cases  where  the  facts  show  that  there  was 
no  room  inside  for  the  passenger  to  ride.  In 
this  case,  however,  the  question  of  contribu- 
tory negligence  was  submitted  to  the  Jury. 
The  jury  found  that  the  plaintiff  was  not 
negligent,  and  judgment  was  rendered  for 
the  plaintiff.  This  judgment  was  affirmed 
by  the  supreme  court,  and,  in  conclui^ng  its 
very  brief  opinion,  the  court  says:  "In  this 
case  there  was  evidence  which  tended  to 
show  that  the  car  was  crowded  at  the  time, 
and  that  there  was  no  room  for  the  appellee 
on  the  inside  of  the  car.  True,  the  evidence 
on  this  point  was  conflicting,  and  perhaps 
the  weight  of  It  tended  to  establish  the  con- 
trary. Still  this  court  will  not  weigh  the 
evidence  under  such  circumstances.  Judg- 
ment affirmed,  at  costs  of  appellant." 

The  case  of  Clark  v.  Railroad  Co.,  36  N.  Y. 
135,  which  is  claimed  to  be  parallel  to  the 
case  at  bar,  was  where  the  doctrine  pre- 
vailed that  the  absence  of  contributory  neg- 
ligence must  be  proven;  and  the  court  held 
that,  under  the  circumstances  of  that  case,  it 
could  not  say  that  the  acts  proven  were  not 
contributory  negligence  on  the  part  of  the 
plaintiff.  That  case,  however,  is  distinguish- 
ed in  Nolan  v.  Railroad  Co.,  supra,  which 
wiU  be  noticed  hereafter  in  support  of  re- 
spondent's view. 

Todd  V.  Railroad  Co.,  3  Allen,  18,  is  a  case 
where  it  was  held  that  a  traveler  in  a  rail- 
way car  cannot  recover  damages  against  the 


railway  company  for  a  personal  Injury  sus- 
tained wholly  or  in  part  by  reason  of  allow- 
ing his  arm  or  his  elbow  to  be  outside  of  the 
window.  As  a  matter  of  course,  if  a  passen- 
ger absolutely  refuses  to  take  notice  of  the 
common  perils  incident  to  travel,  such  as  the 
fact  that  if  bis  arm  is  put  through  the  win- 
dow of  a  car  it  is  liable  to  be  injured  by 
trees  or  brush  or  bridge  supports,  or  things 
of  that  kind,  and  is  injured  in  the  exercise  of 
such  foolhardy  and  foolish  acts,  we  think 
there  is  no  court  but  what  would  say  that  be 
was  guilty  of  negligence  per  se,  and  that  it 
would  be  wrong  to  hold  a  company  responsi- 
ble for  damages  sustained  by  him.  But  rid- 
ing on  the  platform  of  a  street-railway  car  Is 
altogether  another  proposition.  Collisions  are 
not  expected  by  passengers.  They  have  & 
right  to  presume  that  the  operators  of  the 
road,  who  have  the  management  and  contitd 
of  their  ears,  will  protect  them  from  colli- 
sions; and,  if  a  passenger  should  be  held  by 
the  law  to  presume  that  a  collision  might  oc- 
cur, it  might  be  very  well  held  that  he  would 
be  guilty  of  contributory  negligence  if  he  en- 
tered the  car  as  a  passenger  at  all. 

Hickey  v.  Railroad  Co.,  14  Allen,  429,  la 
where  a  person  stepped  off  of  the  platform  of 
the  smoking  car  onto  the  front  platform  of 
the  passenger  car,  after  the  engine  and  the 
smoking  car  had  been  uncoupled  from  the 
rest  of  the  passenger  train,  and  the  car,  com- 
ing down  the  track  unattended  by  the  engine^ 
met  with  an  accident,  and  the  passenger  was 
injured.  Under  such  circumstances  it  was 
held  that  he  was  guilty  of  contributory  neg- 
ligence.   We  think  it  is  not  a  case  in  point. 

In  Sweeny  v.  Railroad  Co.,  10  Allen,  368,  It 
was  held  that  if  a  railroad  company  had 
made  a  private  crossing  over  its  track  at 
grade  in  a  city,  and  allowed  the  public  to  use 
it  as  a  highway,  and  stationed  a  flagman 
there  to  prevent  persons  from  undertaking  to 
cross  when  there  was  danger,  it  may  be  held 
liable  for  damages  to  a  person  who  is  in- 
duced to  cross  by  a  signal  from  the  flagman 
that  it  is  safe,  and  is  injured  by  a  collisI<Mi 
which  occurs  through  the  flagman's  careless- 
ness. We  have  examined  this  case  particn- 
larly,  and  fall  to  see  in  what  respect  it  sup- 
ports the  contention  of  the  appellant. 

And  it  will  be  seen  that  none  of  these  cases 
support  appellant's  view.  It  may  be  that 
cases  are  cited  in  the  brief  which  do,  but,  as 
we  have  before  said,  we  have  been  unable, 
without  an  Investigation  of  all  the  cases  cit- 
ed, so  many  of  which  are  manifestly  not  in 
point  here,  to  find  them.  On  the  other  band, 
we  might  well  srb^  with  the  decision  of  this 
court  in  the  case  of  Muldoon  v.  Railway  Co., 
7  Wash.  528,  35  Pac.  422,  where  it  was  held 
that  it  was  not  negligence  per  se  for  a  pas- 
senger to  stand  upon  the  front  platform  ot 
the  trail  car  in  a  moving  cable  train,  in  the 
absence  of  any  rule  of  the  company  against  tt. 
and  where  it  has  been  the  custom  of  passen- 
gers to  occupy  that  position.  This  court  rec- 
ognized the  fact  that  there  was  more  liability 
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to  accidents  by  standing  on  the  platform  of 
cars  that  were  propelled  by  powerful  agen- 
cies than  of  those  moved  by  horse  power; 
but,  notwithstanding  that  recognition,  It  laid 
down  the  rule  above  announced,  for  It  said: 
"Doubtless  there  Is  more  liability  that  acci- 
dents will  occur  where  the  car  is  propelled  by 
cable  than  where  horses  are  used,  but  com- 
mon experience  has  not  discriminated  be- 
tween the  two  to  the  extent  of  changing  the 
rule.  In  most  cases  of  this  class  the  ques- 
tion of  contributory  negligence  is  one  for  the 
jury,"-«itlng  Mills  v.  Railroad  Co.,  129  Mass. 
351,  and  Nolan  v.  RaUway  Co.,  87  N.  Y.  63. 
And  It  may  be  well  said  here  that  common 
experience  has  not  discriminated  between  a 
car  propelled  by  a  cable  and  one  propelled 
by  electricity  to  the  extent  of  changing  the 
rule;  for,  while  it  is  probably  a  fact  that 
electric  cars  are  run  at  a  greater  rate  of  speed 
than  cable  cars,  yet  we  think  experience 
shows  that  accidents  are  as  frequent  upon  the 
cable  cars  as  upon  the  electric  cars,  owing, 
probably,  to  the  lack  of  facilities  to  easily 
control  the  cable  cars  which  exist  on  the  elec- 
tric cars.  We  will,  however,  notice  the  cases 
upon  which  the  decision  in  Muldoon  v.  Rail- 
way Co.,  supra,  was  based. 

In  Wills  V.  Railroad  Co.,  129  Mass.  351,  un- 
der the  doctrine  before  mentioned  In  regard 
to  the  necessity  of  proving  want  of  contribu- 
tory negligence,  the  court  directed  a  verdict 
for  the  defendant  on  the  ground  that  the 
plaintiff  had  not  offered  any  evidence  suffi- 
cient to  warrant  the  Jury  in  finding  that  her 
Intestate  was  exercising  due  care  at  the  time 
of  the  accident;  and  this  action  of  the  court 
was  aflirmed  by  the  supreme  court  of  Massa- 
chusetts. There,  the  burden  being  upon  the 
plaintiff  to  prove  that  her  deceased  husband 
was  free  from  negligence  contributing  to  the 
injury  which  he  received  from  the  acts  of  the 
defendant  corporation,  the  Judgment  of  the 
court  was  evidently  right,  under  the  circum- 
stances of  that  case.  The  circumstances 
showed,  as  the  court  says,  from  uncontradict- 
ed evidence,  that  the  plaintiff's  intestate  got 
on  the  front  platform  of  defendant's  car,  and 
remained  standing  in  that  place  until  the  car 
approached  a  drawbridge  on  the  road,  when 
he  sat  down  on  the  platform,  with  bis  feet 
on  the  step.  He  was  told  by  the  driver  of 
the  car  that  be  bad  better  not  sit  In  that 
place,  as  it  was  against  the  rules  of  the  com- 
pany, and  unsafe.  He  continued,  Jiowever,  to 
occupy  his  sitting  position  on  the  side  of  the 
platform  until  he  fell  from  the  car  after  It 
had  passed  the  bridge.  The  court  found  that 
there  were  notices  posted  on  the  under  side 
of  the  roof  of  the  platforms  of  this  car  that 
all  persons  were  forbidden  by  order  of  the  di- 
rectors to  be  on  the  front  platform, 'and  that 
the  company  would  not  be  responsible  for 
the  safety  of  passengers  while  there.  It  was 
held  that  the  street-railway  company  has 
the  right  to  make  all  reasonable  regulations 
for  the  safety  of  passengers;  that  a  rule  pro- 
nibiting  passengers  from  riding  on  the  front 


platform  Is  a  reasonable  regulation;  and  one 
who  knowingly  violates  It  cannot  be  said  to 
be  free  from  negligence  If  the  act  contributed 
to  his  injury.  The  court,  however,  stated 
that  the  question  in  most  cases  was  one 
which  should  be  submitted  to  the  Jury. 

An  investigation  of  a  great  majority  of  the 
cases  cited  by  appellant,  which  we  have  not 
specially  mentioned,  where  the  plaintiff  was 
held  to  be  grullty  of  contributory  negligence, 
shows  that  they  are  cases  where  he  was  held 
to  have  taken  notice  of  the  perils  Incident  to 
the  position  which  be  occupied.  For  Instance, 
if  he  placed  himself  In  a  position  on  a  plat- 
form where  the  danger  of  being  thrown  from 
the  car  was  Increased,  he  could  not  hold  the 
company  responsible  for  being  so  thrown  from 
the  car;  and  most  of  them  are  cases  of  this 
character,  where  the  plaintiff,  by  some  sud- 
den Jolt  or  lurch  of  the  cars,  was  thrown 
from  his  exposed  position.  But  In  the  case 
at  bar  no  element  of  this  kind  enters.  A 
great  deal  is  said,  and  often  repeated,  by  the 
appellant  in  its  brief  concerning  the  fact  that 
the  respondent  perched  himself  upon  a  stool 
which  was  placed  on  the  front  of  the  car  for 
the  use  of  the  motorman.  But  the  Injury 
complained  of  was  not  sustained  by  any  peril 
flowing  from  the  particular  position  on  the 
stool.  The  testimony  shows  that  a  gate  on 
the  side  of  the  car  on  the  platform  next  to 
where  the  respondent  sat  was  fastened,  so 
ttrnt  he  could  not  be  thrown  off  the  car  on 
thatside.  Otherpassengers  stood  betweenhim 
and  the  gate  on  the  other  side.  And  the  fact 
was  that  be  was  not  thrown  off  at  all,  but 
was  Injured  on  the  stool  where  he  sat;  while 
another  passenger,  who  was  not  on  the  stool, 
but  stood  on  the  platform  by  his  side,  was 
killed  In  the  accident.  So  that  we  think  all 
the  discussion  concerning  the  stool  may  be 
eliminated  from  the  case. 

The  other  case  cited  by  this  court  In  Muldoon 
V.  Railway  Co.,  supra,  viz.  Nolan  v.  Railway 
Co.,  87  N.  X.  63,'  Is  squarely  In  point,  so  far  as 
the  ch-cumstances  are  concerned,  in  this  case, 
excepting  that  it  Involved  a  horse  car  Instead  of 
an  electric  railway  car,  and  with  the  further  ex- 
ception that  plalntlflTs  peril  was  more  or  less 
Incident  to  his  position,  and  5ne  which  a  rea- 
sonable person  might  be  presumed  to  contem- 
plate. Plaintiff  took  passage  on  defendant's 
street  cars,  and  there  were  vacant  seats  inside. 
He  rode  upon  the  platform,  smoking,  because, 
as  he  testified,  it  was  the  custom  of  the  line 
to  permit  smoking  there.  While  so  riding,  the 
conductor  took  bis  fare,  and  the  driver  suddenly 
whipped  one  of  his  horses,  which  plunged  un- 
der the  blows,  occasioning  a  Jar  which,  coming 
without  warning,  threw  plaintiff  off  the  car. 
In  an  action  to  recover  damnges  the  court  held 
that  the  evidence  was  sufficient  to  Justify  the 
submission  of  the  question  as  to  negligence  on 
the  port  of  the  defendant  and  contributory  neg- 
ligence on  the  part  of  the  plaintiff  to  the  Jury. 
This  case,  as  the  one  at  bar,  came  up  on  a 
motion  for  a  nonsuit,  and  the  court  said:  "It 
is  further  claimed  that  no  negligence  of  the 
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(Icfenilant  was  shown.  It  must  be  freely  con- 
fessed that  the  evidence,  taken  all  together,  is 
very  unsatisfactory  but  that  is  not  the  ques- 
tion here.  It  comes  up  in  the  form  of  a  mo- 
tion for  a  nonsuit,  which  was  denied,  and  tliat 
ruling  must  be  sustained  where  the  evidence  I0 
conflicting,  and  the  inferences  to  be  drawn  are 
doubtful."  This  case,  while  deciding  as  we  have 
indicated,  distlagulshes  many  of  the  cases  cited 
by  the  appellant  in  the  case  at  bar,  notably 
Clark  V.  Railroad  Co.,  supra,  and  Gavett  v. 
Railroad  Co.,  supra. 

In  Seigel  v.  Eisen,  41  Cal.  109,  it  was  held 
that  the  fact  that  the  plaintiff  was  standing 
on  the  rear  platform  of  a  street  car,  with  his 
liand  on  the  railing,  when  his  hand  was  In- 
jured by  defendant's  dray  as  it  passed  the  rear 
of  the  car,  was  not,  as  a  matter  of  law,  such 
negligence  as  contributed  to  the  injury. 

In  Meesel  v.  Railroad  Co.,  8  Allen,  234,  it 
was  held  that  the  riding  upon  the  outside  plat- 
form of  a  car  was  not  such  a  want  of  ordinary 
care  as  to  prevent  a  recovery  for  an  Injury  sus- 
tahied  by  being  thrown  therefrom. 

Archer  v.  Railway  Co.,  87  Mich.  101,  49  N. 
W.  488,  decided  that  riding  upon  a  platform  was 
not  per  se  negligence,  citing  Upham  v.  Railway 
Co..  85  Mich.  12,  48  N.  W.  199,  where  it  was 
held  that  it  was  within  the  power  of  street- 
railway  companies  to  prohibit  passengers  from 
riding  upon  the  platform  of  the  cars,  or  to  give 
notice  that  those  who  ride  there  must  do  so  at 
thete  own  risk,  or  to  limit  the  niunber  of  pas- 
sengers which  each  car  shall  carry,  and  require 
them  to  ride  inside  of  the  cars;  and  that,  until 
they  adopt  some  such  regulations,  and  notify 
the  public,  it  Is  but  reasonable  to  hold  them 
liable  for  injuries  resulting  from  their  own  neg- 
ligent acts  to  their  patrons  who  were  themselves 
in  the  exercise  of  reasonable  care,  whether  rid- 
ing upon  the  platforms  or  within  the  cars;  and 
the  court,  In  its  opinion  in  that  case,  in  dis- 
cussing this  proposition,  very  pertinently  says: 
"In  the  presence  of  the  fact  that  passengers 
are  permitted  to  ride  upon  these  platforms  con- 
stantly, can  courts  bold  them  to  be  dangerous 
per  se?  If  the  railroad  companies  considered 
them  dangerous  places,  would  they  not  take  some 
means  to  notify  passengers  not  to  ride  there,  or 
to  inform  them  that  they  did  so  at  their  own 
risk?  It  is  certainly  reasonable  to  presume  that 
they  would.  That  they  do  not  consider  them 
dangerous  is  further  apparent  from  the  fact  that 
when  their  cars  are  full  they  stop  them  to  take 
on  more  passengers,  and  thus  invite  them  to 
ride  upon  the  platforms.  This  appears  to  be 
their  constant  custom.  It  is  evident  that  the 
public  do  not  consider  these  platforms  places  of 
danger,  from  the  fact  of  their  constant  use.  It 
is,  therefore,  difficult  to  see  upon  what  reason 
it  can  be  held  that  they  are  dangerous,  and  that 
persons  who  ride  there  assume  all  the  risliLS, 
and  thereby  relieve  such  companies  from  ail 
liability  except  for  gross,  willful,  and  wanton 
misconduct." 

In  Maguire  v.  Railroad  Co.,  115  Mass.  239, 
it  was  held  specifically  that  standing  on  the 
front  platform  of  a  horse  car,  when  there  is 


room'  Inside,  is  not  of  itself  conclusive  evidence 
that  the  person  injured  by  the  negligence  of  the 
driver  of  the  car  was  not  in  the  exercise  of 
due  care. 

Fleck  V.  Railway  Co.,  134  Mass.  480,  is  a  case 
where  a  passenger  in  a  street  car  left  his  seat, 
and  sat  upon  the  rear  platform,  upon  wbicb 
there  was  an  accumulation  of  ice,  rendering  tbe 
platform  slippery,  expecting  that  the  car  would 
stop  so  that  he  could  alight,  and  neglected  to 
take  hold  of  the  rail.  The  car  jolted,  and  he  was 
thrown  off.  It  was  held  that  the  question  of 
whether  he  was  guilty  of  such  negligence  as  to 
preclude  his  maintaining  an  action  for  the  in- 
juries thereby  received  was  a  question  of  fact 
for  tire  jury,  and  not  of  law  for  the  court. 

Railway  Co.  v.  Lee,  50  N.  J.  Law,  435,  14 
Atl.  883,  Is  a  case  where  a  party'  sat  on  the 
foot  board  of  a  car,  and  came  in  contact  with 
another  person  standing  on  tbe  footboard  of 
another  car,  which  met  the  car  in  question,  and 
was  pulled  off  and  injured.  The  court,  in  con- 
clusion, says:  "If  the  question  of  contribu- 
tory negligence  was  raised  by  the  case,  it  was 
one  for  the  jury,  and  there  was  no  error  In  re- 
fusing a  nonsuit,  and  submitting  that  question 
to  them." 

Railway  Co.  v.  Boudrou,  92  Pa.  St.  475,  is  a 
well-considered  case.  There  the  plaintiff,  who 
was  riding  upon  the  rear  platform  of  a  crowded 
street  car,  was  struck  by  the  pole  of  a  car  fol- 
lowing, and  seriously  Injured.  It  was  held  that 
In  riding  in  this  place  he  was  not  guilty  of  con- 
tributory negligence;  that,  although  the  acci- 
dent would  not  have  happened  if  be  had  not 
been  in  that  position,  yet  the  position  was  but 
a  condition  and  not  the  cause  of  the  injury;  and 
in  that  ca^e  the  supreme  court  of  Pennsylvania 
went  so  far  as  to  hold  that  the  court  proiterly 
withheld  from  the  Jury  the  question  of  contrib- 
utory negligence.  "The  learned  judge,"  says 
the  court,  "taking  a  different  and  correct  view, 
very  properly  charged  that  the  plaintiff  could 
not  recover  if  the  injury  resulted  from  any  neg- 
ligence on  his  part;  that,  If  the  jury  should  find 
that  the  plaintiff  was  negligent  in  standing  on 
the  rear  i^tform,  and  yet  find  that  the  col- 
lision could  not  have  happened  but  for  tbe  n^- 
Ugence  of  the  drivra  of  car  14,  plaintiff's  negli- 
gence was  remote,  and  not  a  bar  to  his  recovery. 
His  reasons  given,  as  leading  to  that  condnsion, 
are  unanswerable.  The  large  number  of  pa^ 
sengers  in  this  city  who  voluntarily  stand  on 
the  platforms  because  there  Is  neither  sitting 
nor  standing  room-  in  the  cars,  do  not,  and  ought 
not,  anticipate  that  they  will  be  run  over  ny 
following  cars.  Their  position  has  no  tendency 
to  Induce  tbe  driving  of  one  car  into  another. 
Whatever  the  degree  of  their  negligence  in  rid- 
ing on  the  platform,  and  the  risks  they  take  a 
so  doing,  every  one  knows  that,  so  long  as  be 
remains  there,  he  is  in  no  danger  of  being  run 
down  by  a  car,  unless  from  its  heedless  hand- 
ling. When  the  plaintiff  was  struck,  his  posj 
was  a  condition,  but  not  a  cause,  of  his  injniy. 
It  neither  lessened  the  speed  of  tbe  car  be  was 
on  nor  increased  that  of  the  other."  That  rea- 
soning could  very  intelligently  be  applied  to  'be 
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facte  In  this  case.  Tbe  position  of  the  respond- 
ent on  the  platform  really  had  nothing  to  do 
with  bringing  about  the  collision,  and,  as  was 
said  by  the  Pennsylvania  court,  "was  a  condi- 
tion, L  at  not  a  cause,"  of  the  accident. 

A  great  deal  is  said  by  the  appellant  con- 
cerning the  fact  that  it  was  a  foggy  morn- 
ing, and  that  knowledge  of  the  fact  tliat  ac- 
cidents were  liable  to  occur  should  be  im- 
p'nted  to  tbe  passenger.     Tbe  deduction  is 
that  It  was  the  duty  of  the  passenger  to  look 
out  for  collisions,  and  place  himself  in  a  posi- 
tion 80  that  he  could  escape  the  effect  of  a 
collision  either  by  a  favorable  position  in  the 
car  or  by  leaving  the  car  precipitately.    We 
think  there  is  no  force  in  this  reasoning.    It 
is  the  company's  duty  to  take  into  considera- 
tion tbe  increased  perils  which  are  engender- 
ed by  reason  of  the  condition  of  the  weather, 
and  it  must  guard  against  additional  haz- 
ards.    If  the  passenger  must  be  presumed 
to  anticipate  a  collision  on  account  of  climat- 
ic conditions,  then  he  would  be  guilty  of  con- 
tributory negligence  if  he  traveled  in  the  car 
at  all  under  such  conditions,  and  was  Injured 
while  sitting  on  a  seat.    He  has  a  right  to 
presume  that  those  who  have  the  manage- 
ment of  the  operation  of  the  cars  will  exer- 
cise more  care  under  the  conditions  existing 
at  the  time  of  this  accident  as  sbown  by  the 
testimony  than  on  brighter  days,  and  when 
there  was  no  obstruction  by  reason  of  fog  or 
ice  or  otherwise.    It  was  the  most  culpable 
negligence  on  the  part  of  tbe  appellant  to 
arrange   its   transportation   in   such   a   way 
that  one  of  these  cars  was  to  pass  this  junc- 
tion only  two  minutes  ahead  of  the  other, 
and  that  there  was  no  way  by  which  tbe 
officers  of  the  Puyallup  car  could  tell  wheth- 
er the  Edison  car  had  passed  the  junction, 
or  whether  it  was  yet  on  the  road,  subject  to 
meet  the  Puyallup  car  at  any  time.    No  pas- 
senger shomld  be  presumed  to  presume  that 
the  company  would  be  guilty  of  such  un- 
warranted negligence  and  utter  disregard  for 
the  lives  and  safety  of  its  passengers  as  to 
fail  to  take  these  ordinary  precautions.    Tbe 
respondent  in  this  case  had  a  right  to  rely 
upon  the  vigilance  of  the  appellant  in  con- 
ducting its  business  so  that  a  collision  would 
be  avoided.    There  was  nothing  fortuitous  or 
unforeseen  occurred;    no  hidden  defects  in 
bridges,  or  displacement  of  rails  by  outside 
agencies,  or  anything  of  that  character.     It 
was  simply  a  heedless  plunge  onto  the  road 
between  Hosmer  Junction  and  Tacoma  with- 
out knowing  that  the  road  was  clear.    As  we 
have  before  stated,  if,  by  reason  of  his  po- 
sition on  the  platform  instead  of  in  the  seats 
in  tbe  body  of  the  car,  the  respondent  had 
been   thrown  from   tbe  car,   a  peril   which 
would  be  incident  to  bis  position,  and  which 
lie    might  reasonably  be  presumed  to  have 
taken  into  consideration  when  he  assumed 
that  iwsitioo,  a  very  much  stronger  case  of 
contributory  negligence  would  be  presented. 
But,  under  all  tbe  authorities,  tbe  occupancy 
ot  the  front  platform  of  the  car,  in  the  ab- 


sence of  any  rule  forbidding  It  by  the  com- 
pany, in  the  face  of  the  custom  shown,  and 
of  the  fact  that  the  fare  was  accepted  from 
tbe  passenger  by  the  conductor  while  in  that 
position,  cannot  be  held  to  be  contributory 
negligence  per  se.  On  the  subject  of  contrib- 
utory negligence  in  this  class  of  cases,  see, 
also.  Hallway  Co.  v.  Walling,  97  Pa.  St.  55, 
and  Railway  Co.  v.  Gallagher,  108  Pa.  St. 
524.  The  appellant,  in  its  reply  brief,  no- 
ticing these  last  two  cases,  says  that  In  nei- 
ther case  did  tbe  plaintiff  select  a  high  stool 
to  sit  upon,  but  was  in  a  position  in  which 
he  could  look  out  for  himself.  As  we  have 
before  indicated,  the  stool  which  was  occu- 
pied by  the  respondent  does  not  affect  the 
question  of  contributory  negligence  one  way 
or  the  other. 

Many  instructions  were  offered  by  the  ap- 
pellant, which  were  refused  by  the  court, 
and  we  think  properly.  There  were  14  long 
instructions,  with  a  great  deal  of  rehearsal 
and  repetition,  and  the  giving  of  those  asked 
by  the  appellant  would  certainly  have  tended 
to  confuse  the  minds  of  the  jurors,  rather 
than  enlighten  them.  Such  points  as  there 
were  in  the  Instructions  were  on  the  line  of 
the  contention  of  appellant  that  the  acts 
proven  constituted  negligence  per  se.  The 
court  properly  Instructed  the  jury,  the  essen- 
tial part  of  the  Instruction,  so  far  as  the  con- 
tested questions  in  this  case  are  concerned, 
being:  "You  are  instructed  that  the  fact  that 
tbe  plaintiff  was  riding  on.  the  front  platform 
of  the  car  at  the  time  of  the  accident  does 
not  in  Itself  make  him  guilty  of  contributory 
negligence;  but  you  are  to  determine  wheth- 
er or  not  he  was  guilty  of  contributory  negli- 
gence in  the  particular  instance  by  all  the 
facts  and  circumstances  connected  with  the 
action  as  shown  by  the  testimony."  This  is 
the  pivotal  question  in  the  case,  and  we 
think  the  Instruction  was  correctly  given. 

Some  25  special  interrogatories  were  pre- 
pared by  the  appellant,  which  It  asked  to 
have  submitted  to  the  jury.  The  court  re- 
fused the  motion  to  submit,  and  such  refusal 
is  urged  here  as  reversible  error.  These  In- 
terrogatories, like  the  instructions,  are  to  a 
great  extent  repetitions  in  substance,  pre- 
sented in  different  language.  But,  if  they 
were  not,  this  court  has  held  that  the  ques- 
tion of  submission  of  special  interrogatories 
is  addressed  to  the  discretion  of  the  trial 
court,  and  will  not  be  reviewed  here.  Pencil 
V.  Insurance  Co.,  3  Wash.  St  485,  28  Pac. 
1031.    The  judgment  will  be  affirmed. 

SCOTT,  GORDON,  and  ANDERS,  JJ.,  con- 
cur.    HOYT,  C.  X,  dissents. 


(6  Cal.  Unrep.  557) 
LIVINGSTON  et  al.  v.  WIDBER,  Treasurer. 

(S.  F.  370.) 
(Supreme  Court  of  California.     Dec.  28,  1896.) 
Mandamus — Depense. 
Where,  pending  an  appeal  by  a  city  treas- 
urer from  an  order  directing  him  to  pay  certain 
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coupons  out  of  certain  moneys  paid  in  under 
protest,^  tlje  action  by  the  property  owners, 
who  paid  in  the  money,  to  recover  the  same,  is 
determined  against  them,  the  defense,  to  the  is- 
suance of  the  writ,  of  the  pendency  of  such  ac- 
tion, is  unavailable. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  James  M.  Sea- 
well,  Judge. 

Proceeding  by  one  Livingston  and  others 
against  one  Wldber,  treasurer,  etc.,  for  a  writ 
of  mandate.  There  was  a  Judgment  for  pe- 
titioners, and  defendant  appeals.    Affirmed. 

HaiTy  T.  Creswell,  for  appellant.  B.  B.  & 
George  H.  Mastlck  and  Freeman  &  Bates, 
for  respondents. 

PER  CURIAM.  The  plaintlfTs  sought  by 
this  proceeding  a  writ  of  mandate  command- 
ing the  defendant,  as  treasurer  of  the  city  and 
county  of  San  Francisco,  to  pay  certain  cou- 
pons of  the  Dupont  street  bonds.  *  The  de- 
fendant pleaded  as  a  defense  to  the  pro- 
ceeding that  the  moneys  in  his  hands  belong- 
ing to  the  Dupont  street  fund  bad  been  paid 
in  under  protest,  and  that  the  parties  pay- 
ing the  same  bad  instituted  an  action,  entitled 
"Davis  V.  The  City  and  County  of  San  Fran- 
cisco," which  was  then  pending  in  this  court, 
and  undetermined,  for  the  recovery  of  the 
moneys  so  paid,  and  that  for  this  reason  be 
was  entitled  to  retain  the  same  until  the  de- 
termination of  that  action.  The  superior 
court,  however,  rendered  judgment  awarding 
the  writ,  from  which  he  appealed.  Since  the 
appeal  was  taken,  tbe  action  of  Davis  y. 
City  and  County  of  San  Francisco,  has  been 
determined  by  this  court  against  the  plain- 
tiff therein  (46  Pac.  803),  by  which  the  de- 
fense alleged  In  the  present  action  has  be- 
come unaTaillng.    The  Judgment -Is  affirmed. 


(USCal.  4S7) 

GOGGIN  V.  D.  M.  OSBORNE  &  CO.      (8.  F. 

503.) 

(Supreme  Court  of  California.     Dec.  29,  1896.) 

Master  and  Servant  —  Personal  Injurt  —  De- 

FECTiVK  Apparatus— QcESTioNs  por  Jurt. 

1.  In  an  action  for  personal  injuries,  where  it 
appears  that  an  elevator  bud  been  undergoing 
repairs;  that  afterwards  defendant,  employer, 
told  plaintiff  that  the  elevator  was  repaired, 
and  directed  him  to  load  some  machinery  on  it, 
and  take  it  to  a  lower  floor;  that  in  adjusting 
a  load  it  was  necessary  for  employes  to  enter 
the  elevator;  and  that  while  plaintiff  was  so 
employed  the  stay  ropes  broke,— it  is  a  question 
for  the  jury  whether  plaintiff  knew  that  the 
elevator  was  dangerous  at  the  time  and  for  the 
purpose  in  which  he  was  using  it. 

2.  It  was  a  question  for  the  jury  whether  de- 
fendant had  exercised  reasonable  care  to  make 
the  elevator  safe  for  the  purposes  in  which 
plaintiff  was  required  to  use  it. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  John  Hunt,  Judge. 

Action  by  James  H.  Goggin  agaUist  D.  M. 
Osborne  &  Co.  for  personal  Injiu-les.  From  a 
judgment  in  favor  of  plaintiff,  and  from  an 


order  denying  a  new  trial,  defendant  appeals. 
Affirmed. 

Wilson  &  Wilson,  for  appellant  Sullivan 
&  Sullivan,  for  respondent. 

BRITT,  a  Plaintiff  had  a  verdict  and  Judg- 
ment in  this  action  for  damages  on  account 
of  personal  injuries  suffered  by  him  wbUe  in 
the  employ  of  defendant,  a  corporation,  wtUcit 
Injuries  he  alleged  to  be  the  consequence  oT 
defendant's  negligence.  The  immediate  occa- 
sion of  such  injuries  was  the  fall  of  a  plat- 
form freight  elevator  or  hoist  used  by  defend- 
ant for  transporting  goods  between  the  sev- 
eral floors  of  its  warehouse,  plaintiff  being  pre- 
cipitated with  tbe  same  from  tbe  third  stoiy 
to  the  basement  of  the  building.  It  is  Insist- 
ed for  reversal  that  plaintiff  Is  clearly  shown 
by  tbe  evidence  to  have  been  guilty  of  cmi- 
trlbutory  negligence;  that  he  knew  the  ele- 
vator to  be  dangerous  to  passengers,  and  that 
a  rule  of  the  establishment  forbade  employes 
to  use  it  except  for  the  carriage  of  freight; 
that,  having  such  knowledge,  be  should  have 
descended  by  a  stairway,  but  was  In  fact  us- 
ing the  elevator  for  bis  greater  convenience 
in  that  particular  when  the  accident  occurred. 
Negligence  of  plaintiff  was  not  pleaded  in  tbe 
answer,  and  be  contends  that  it  is,  tberefore. 
unavailable  as  a  defense.  We  do  not  And  it 
necessary  to  consider  the  question  of  pleading. 
There  was  evidence  that  tbe  elevator  was 
often  out  of  order,  and  that  for  two  days  nect 
preceding  the  accident  by  which  plaintiff  was 
injured  it  had  been  undergoing  repairs;  that 
when  these  were  completed  defendant's  local 
manager— the  same  person  who  bad  promol- 
gated  the  rule  above  mentioned— told  plaintiff 
that  the  elevator  was  "fixed,"  and  directed 
him  to  load  certain  machina^  on  tbe  same 
at  tbe  third  or  uppermost  floor  of  tbe  build- 
ing, and  descend  to  a  "deck"  between  floors, 
and  take  thence  other  freight;  tbat  the  com- 
mon—and plaintiff  testified  the  only— way  of 
reaching  the  deck  was  by  means  «f  the  ele- 
vator when  this  was  in  use;  that  In  adjust- 
ing the  load  it  was  usual  and  necessary  for 
employes  to  go  upon  the  elevator;  tbat  plain- 
tiff did  so  on  this  occasion,  and,  while  he  was 
tbus  on  tbe  same  in  obedience  to  said  direc- 
tions of  the  manager,  the  sustaining  ropes 
broke,  and  It  fell.  One  Beghul,  who  saw  tbe 
accident,  testified  that  tbe  levator  broke 
down  while  the  loading  was  In  process;  tbe 
testimony  of  plaintiff  himself  In  this  regard 
(If  tbe  point  be  material)  Is  not  entirely  clear: 
but,  though  It  is  apparent  that  he  intended  to 
descend  on  the  elevator,  there  is  nothing  In 
his  testimony  w  in  bis  complaint  Inoonsistent 
with  said  statement  of  Beghul.  There  was 
also  evidence  that  any  regulation  against  us- 
ing the  hoist  to  ride  on  was  frequently  disre- 
garded by  the  defendant's  servants  of  all 
grades  of  employment,  from  the  said  man- 
ager down.  Granting,  now,  tbe  contention  of 
appellant  that  tbe  evidence  shows  wiihom 
material  conflict  tbat  tbe  hoist,  to  the  knowl- 
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edge  of  plaintiff,  bad  been  dangerons  for  use 
as  a  passenger  elevator,  and  lie  had  received 
warning  against  making  such  use  of  It,  yet 
in  view  of  the  statement  of  the  manager,  after 
the  last  repairs,  that  It  had  been  "fixed,"  his 
orders  to  plaintiff  relative  to  moving  the 
freight,  the  fact  that  to  use  the  elevator  at 
all  plaintiff  must  get  on  the  same,  and  the 
other  matters  which  we  have  briefly  stated,  It 
seems  to  us  very  clear  that  it  became  a  ques- 
tion for  the  Jury  whether  plaintiff  knew  that 
the  apparatus  was  dangerous  at  the  time  and 
for  the  purpose  in  which  he  was  emi^oying 
It  when  it/broke,  and  so  assumed  the  risks  con- 
sequent upon  such  use;  and,  what  is  much  the 
same  proposition,  it  cannot  be  said  as  matter 
of  law  that  a  person  of  ordinary  prudence 
would  have  refused  to  use  the  elevator  in  the 
manner  plaintiff  did.  Fernandes  v.  Railway 
Co.,  52  Cal.  46;  Whalen  v.  Railroad  Co.,  92 
CaL  669,  28  Pac.  833;  Van  Praag  v.  Gale,  107 
CaL  438,  40  Pac.  655;  Davis  v.  Pacific  Power 
Co.,  107  CaL  575,  40  Pac.  950. 

The  further  point  is  made  that  defendant 
was  not  negligent,  because,  counsel  say,  imme- 
diately before  the  accident  it  caused  all  repairs 
to  be  made  on  the  elevator  which  were  deem- 
ed necessary  by  an  expert.  This  view  does 
not  seem  wholly  consistent  with  the  argument 
that  the  elevator  was  dangerous,  and  known 
on  all  hands  to  l>e  so.  But  the  inquiry  in  this 
behalf  was  whether  defendant  had  used  rea- 
sonable care  to  make  the  elevator  safe  for 
the  purposes  in  which  plaintiff  was  required  to 
employ  it;  and  here  also  was  a  case  made  for 
the  consideration  of  the  Jury.  It  was  In  evi- 
dence that  the  hoist  was  of  a  class  of  "rather 
poor  elevators,"  and  that  there  were  defects 
In  the  same,  known  to  the  manager,  which 
may  have  contributed  to  the  accident,  and 
which  were  not  repaired  at  all.  The  expert 
himself  testified  that  the  elevator  as  repaired 
by  him  '^as  unsafe  for  passengers,  and  that 
he  so  informed  the  manager.  We  recommend 
that  the  Judgment  and  order  appealed  from  be 
affirmed. 

We  concur:    HAYNES,  C;   SEARLS,  C. 

■PER  CURIAM.  I\Jr  the  reasons  given  In  the 
foregoing  opinion,  the  Judgment  and  order  ap- 
pealed from  are  affirmed. 


(U5  Cal.  441) 

SPAITLDING  V.  WESSON  et  al.     (S.  P.  41.) 

(Supreme  Court  of  California.     Dec.  29,  1890.) 

Municipal  Cohpokations— Stkeet  Improvement 
— Cbeation  op  Lien— Want  or  JuRisnicTiON. 

1.  Under  a  street-improvement  act  which 
gave  the  board  of  supervisors  authority  to  or- 
der the  improvement  of  public  streets  only,  an 
order  of  the  board  for  tne  grading  of  a  street 
which  was  for  the  greater  part  held  in  private 
ownership,  was  iueffectuai  to  create  a  lien  on 
any  of  the  abutting  lands,  though  some  of  the 
owners,  prior  to  the  order,  had  dedicated  to 
the  pnbiic  the  street  in  front  of  their  premises. 

2.  Where  a  municipal  corporation  had  no  ju- 
risdiction to  make  an  order  for  the  improve- 


ment of  a  street,  because  at  the  time  It  was  for 
the  greater  part  held  in  private  ownership,  such 
jurisdiction  could  not  be  established  by  a  sub- 
sequent dedication  of  the  street  to  public  use. 

In  bank.  Appeal  from  the  superior  court, 
city  and  county  of  San  Francisco;  Walter  H. 
Lievy,  Judge. 

Action  by  one  Spaulding  against  one  Wes- 
son and  others  to  recover  a  street  assessment. 
From  a  Jadgmpt  in.  favor  of  plaintiff,  and 
from  an  order  denying  a  new  trial,  defend- 
ants appeaL    Reversed. 

J.  C.  Bates,  for  appellants.  W.  H.  H.  Hart 
(D.  H.  WhittemOre,  of  counsel),  for  respond- 
ent. 

HARRISON,  J.  Action  to  recover  a  street 
assessment  upon  certain  land  in  San  Fran- 
cisco. Judgment  was  rendered  in  favor  of 
the  plaintiff,  and  the  defendants  hare  appeal- 
ed. 

One  of  the  defenses  vto  the  suit  is  that  at 
the  time  the  resolution  ordering  the  work  was 
adopted  by  the  board  of  supervisors  the 
street  therein  described  had  never  been  dedi- 
cated to  public  use,  and  was  not  a  public 
street,  but  was  hdd  In  private  ownership. 
The  resolution  ordering  the  work  to  be  done 
was  passed  August  13, 1877,  and  provided  for 
grading  Union  street  from  Larldn  street  to 
the  westerly  Une  of  Franklin  street  The 
court  found  that  at  that  date  the  board  of 
supervisors  had  acquired  Jurisdiction  to  order 
said  work,  and  the  whole  of  it,  to  be  done. 
This  finding  Is  attacked  by  the  appellant  up- 
on the  ground  that  It  Is  not  supported  by  the 
evidence.  Union  street,  between  Larkin  and 
Franklin  streets,  is  situated  In  that  portion  of 
San  Francisco  which  Is  embraced  within  what 
is  known  as  the  "Laguna  Survey."  In  1848, 
Leavenworth,  then  alcalde  of  the  town  of  San 
Francisco,  made  grants  of  several  100-vara 
lots  in  the  vicinity  of  the  lagoon,  and  the 
tract  covered  by  these  grants  has  since  been 
called  the  "Laguna  Survey."  The  lots  thus 
granted  were  contiguous  to  each  other,  with- 
out any  Intervening  streets.  Upon  the  map 
which  was  made  under  the  Van  Ness  ordi- 
nance, and  validated  In  1858  (St  1858,  p.  66), 
various  streets,  including  this  portion  of  Union 
street,  were  projected  through  the  land  cov- 
ered by  tills  survey;  but  it  was  held  in  Scott 
V.  Dyer,  54  CaL  430,  that  by  the  Leavenworth 
grants  the  grantees  became  the  absolute  own- 
ers of  the  lands  granted,  and  that  no  por- 
tion of  these  lands  could  be  appropriated  to 
the  use  of  the  public  as  a  street,  except  upon 
making  compensation  therefor. 

At  the  trial  of  the  present  case  evidence 
was  offered  to  the  effect  that  the  defendant 
Wesson  became  vested  in  1872  with  the  title 
to  the  100-vara  lot  No.  15  that  had  been  grant- 
ed by  Leavenworth  in  1848.  This  100-vara 
lot  embraced  the  premises  of  the  defendant 
descrllied  in  the  complaint,  and  also  a  portion 
of  Union  street  fronting  thereon.  Wesson  tes- 
tified that  he  remained  In  possession  of  the 
prox>erty  until  the  grading  was  completed,  and 
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did  not  In  any  way  part  with  his  tltie  to  the 
land  until  he  made  a  conveyance  to  the  city 
in  1891  of  that  portion  of  Union  street  which 
was  embraced  in  his  lOO-vara  lot;  and  it  was 
admitted  on  behalf  of  the  plaintiff  that  at  the 
time  the  above  order  for  the  improvement  of 
Union  street  was  made  certain  individuals 
were  vested  with  the  title  to  portions  of  the 
street  which  were  embraced  within  grants  in 
the  Laguna  survey  made  by  Leavenworth. 
It  was  also  shown  that  until  the  time  when 
the  work  of  grading  the  street  was  begun  un- 
der the  contract  entered  into  by  virtue  of  the 
order,  Union  street  was  closed  by  fences  run- 
ning across  it  at  several  points.  The  street- 
improvement  act  under  which  these  proceed- 
ings were  had  gave  to  the  board  of  super- 
visors authority  to  order  the  improvement  of 
only  public  streets,  and  when  it  was  shown 
that  the  greater  part  of  Union  street  between 
Lariiin  and  Franl^lin  was  held  in  private 
ownership,  and  had  not  been  dedicated  to 
public  use,  it  was  clear  that  the  order  for  its 
grading,  and  all  the  proceedings  taken  there- 
under, were  without  authority,  and  were  in- 
effectual to  create  a  lien  upon  the  adjacent 
lands.  Spaulding  v.  Bradley,  79  Cal.  449,  22 
Pac.  47,  involved  an  action  upon  the  same  as- 
sessment as  the  present,  to  foreclose  a  lien 
upon  a  lot  directly  across  the  street  from  the 
lot  described  in  the  complaint  herein,  and  up- 
on evidence  substantially  the  same  as  that 
presented  in  the  present  case  it  was  held  that 
the  plaintiff  had  no  right  of  recovery. 

Evidence  was  Introduced  on  behalf  of  the 
plaintiff  for  the  purpose  of  showing  that  by 
reason  of  certain  conveyances  in  which  the 
lot  described  in  the  complaint  had  been  bound- 
ed by  Union  street,  that  portion  of  the  street 
had  been  dedicated  as  a  public  street;  but, 
even  If  it  be  conceded  that  these  conveyances 
had  that  effect,  it  would  not  render  the  assess- 
ment valid.  A  dedication  of  the  street  In 
front  of  this  lot  by  the  owners  would  not  have 
the  effect  to  dedicate  other  portions  of  the 
street  which  were  held  by  different  owners. 
The  improvement  of  the  street  from  Larkin 
to  Franklin  street  was  an  entirety,  and,  un- 
less the  board  of  supervisors  had  jurisdiction 
to  order  the  grading  of  the  whole  of  that  por- 
tion of  the  street,  no  portion  of  the  expense 
could  be  made  a  lien  upon  the  defendants' 
lot.  The  entire  cost  of  the  grading  was  by 
the  act  to  be  assessed  upon  the  entire  front- 
age, and  each  lot  at  a  rate  per  front  foot  suf- 
flclent  to  cover  the  total  expense  of  the  work. 
There  was  no  authority  to  charge  the  de- 
fendants' lot  with  the  burden  of  any  portion 
of  the  expense  of  grading  private  property 
adjacent  thereto  which  lay  within  the  lines 
of  the  street,  and  an  assessment  which  in- 
cluded such  charges  would  be  invalid.  Part- 
ridge V.  Lucas,  99  Cal.  519,  33  Pac.  1082; 
Ryan  v.  Altschul,  103  Cal.  174,  37  Pac.  339. 

There  was  also  evidence  tending  to  show 
tliat  Wesson  and  other  property  owners  knew 
of  the  grading  of  the  street  while  it  was  being 
done,  and  made  no  objections  thereto;   and 


also  that  after  the  grading  was  completed 
fences  were  placed  along  the  sides  of  the 
street,  and  it  was  thrown  open  to  public  use: 
but,  as  these  acts  were  subsequent  to  the 
time  when  the  order  for  the  grading  was  pass- 
ed by  the  board  of  supervisors,  they  cannot 
be  considered.  Unless  there  was  jurisdiction 
in  the  municipality  to  make  the  improvement 
at  the  time  the  order  was  passed,  such  juris- 
diction could  not  be  established  by  a  suljse- 
quent  dedication  of  the  street.  The  judg- 
ment and  order  are  reversed,  and  the  cause 
remanded  for  a  new  trial. 

We  concur:     VAN  FLEET,  J.;  '  McFAR- 
LAND,  J.;   HENSHAW,  J.;   TEMPLE,  J. 


(US  Cal.  512) 

FRICK  et  al.  v.  CITY  OF  LOS  ANGELES. 

(L.  A.  135.) 
(Supreme  Court  of  California.     Dec.  31,  1896.) 

MaSICIPAL    COBPORATIONS  —  CONTRACTS    WITH  — 
FOKMAL,  KF.QUI3ITB3— CdABTEB. 

1.  Los  Angeles  City  Charter  (St.  1889,  p.  506) 
§  207,  requiring  contracts  with  the  city  to  be 
in  writing  and  signed  by  the  mayor  or  some 
other  person  authorized  thereto  in  behalf  of  the 
city,  does  not  violate  Const,  art.  11,  I  6,  which 
declares  that  such  charters  "shall  be  subject  to 
and  controlled  by  general  laws,"  merely  be- 
cause it  prescribes  certain  forms  iu  addition  to 
the  essentials  provided  by  the  Code  for  con- 
tracts in  general. 

2.  Equity  will  not  declare  a  city  bound  by  a 
contract  not  executed  in  accordance  with  the 
requirements  of  the  charter,  when  the  other 
party  has  suffered  no  damage  except  the  con- 
jectural loss  of  profits. 

3.  The  charter  of  Los  Angeles  is  a  "statute," 
within  Civ.  Code,  §  1622,  providing  that  all  con- 
tracts may  be  oral  except  when  required  by 
statute  to  be  in  writing. 

"Commissioners'  decision."  Department  2. 
Appeal  from  superior  court,  Los  Angeles  coun- 
ty;  Lucien  Shaw,  Judge. 

Action  by  WiUlam  A.  Frick  and  others 
against  the  city  of  Los  Angeles  to  recover 
damages  for  breach  of  contract.  A  demurrer 
to  the  complaint  was  sustained,  and  plaintiffs 
appeal.    Affirmed. 

R.  J.  Adcock  and  Clarence  A.  Miller,  for  ap- 
pellants. W.  E.  Dunn  and  Albert  Crutcher, 
for  respondent. 

BRITT,  C.  Plaintiffs  claim  damages  in  this 
action  for  the  alleged  prevention  of  perform- 
ance on  their  part  of  the  stipulations  contain- 
ed in  a  certain  paper  writing,  which  they  say 
is  a  contract  between  themselves  and  the  de- 
fendant for  the  construction  of  a  public  sewer. 
It  is  declared  by  section  207  of  the  city  char- 
ter (printed  with  the  Statutes  of  1889,  at  page 
506)  that  "the  city  of  Log  Angeles  shall  not 
be,  and  is  not,  bound  by  any  contract,  or  in 
any  way  liable  thereon,  unless  the  same  is 
made  in  writing  by  order  of  the  council,  the 
draft  thereof  approved  by  the  council,  and 
the  same  ordered  to  be,  and  be,  signed  by  the 
mayor  or  some  other  person  authorized  there- 
to, in  behalf  of  the  city."  It  is  not  iu  terms 
alleged  in  the  complaint  that  the  city  entered 
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Into  a  contract  with  plaintiffs  expressed  by 
said  paper  writing,  but  the  pleader  set  forth 
the  proceedings  taken  by  the  parties  lo<Alng 
to  the  creation  of  such  a  contract  It  thus 
appears  that  plaintiffs  signed  the  Instrument, 
and  that  the  council— In  which  Is  rested  the 
leglsladve  power  at  the  city— took  tlie  sevenil 
steps  required  of  It  by  the  above^iuoted  por- 
tion of  said  section  207  in  order  to  impart 
validity  to  such  instrument  as  a  municipal  con- 
tract, and  ordered  the'  mayor  to  sign  the  same 
on  behalf  of  the  city;  but  it  is  not  shown 
that  it  ever  was  so  signed.  The  court  sustain- 
ed a  demurrer  to  the  cwnplalnt  and  dismissed 
the  action. 

Plaintiffs'  main  contention  Is  that  the  pr> 
vision  of  the  charter  requiring  contracts  of 
the  city  to  be  In  writing  and  signed  by  the 
mayor,  or  some  other  person  authorized  there- 
to, in  behalf  of  the  city,  Is  In  conflict  with  the 
general  law  of  the  state  concerning  the  man- 
ner of  creating  contracts,  and  tho'efore  void 
under  the  clause  of  the  constitution  (article  11, 
I  6)  declaring  that  such  charters  "shall  be  sub- 
ject to  and  controlled  by  general  hiws."  Nu- 
merous sections  of  the  Civil  Code  are  supposed 
to  be  thus  contravened,— as  section  1560,  de- 
claring the  essentials  of  a  contract,  capable 
parties,  their  consent,  eta;  sectioo  1582,  al- 
lowing acceptance  of  a  proposal  to  be  com- 
municated In  any  reasonable  and  usual  mode; 
section  1622,  providing  that  all  contracts  may 
be  -oral  except  such  as  are  by  statute  re- 
quired to  be  In  writing;  and  the  like.  With- 
out examining  all  the  propositions  on  which 
plaintiffs  found  their  somewhat  elaborate  ar- 
gument, we  may  admit  that  the  charter  provl- 
slon  under  view  required  some  ceremony  for 
the  formation  of  a  contract  and  the  manifesta- 
tion of  the  city's  consent  thereto,  in  addition 
to  the  essentials  of  like  obligations  de^^rilied 
and  declared  in  the  general  law  devoted  to 
the  subject  of  contracta  So  has  the  law  of 
such  corporations  time  out  of  mind.  Such 
formalities  are  fixed  by  the  charter  as  the 
particular  method  by  which  the  municipal  of- 
ficers must  accomplish  the  object  of  bringing 
the  city  into  a  contract,  but  do  not  on  that 
account  add  to  or  take  from  the  constituents 
of  a  valid  contract  declared  by  the  general 
law.  Section  223  of  the  charter  declares  void 
any  Indebtedness  (with  certain  exceptloDs) 
contracted  by  the  city  in  excess  of  $2,000,000. 
The  Code  Imposes  no  such  limitation  on  the 
freedom  of  contracts.  Yet  we  suppose  there 
is  no  conflict  between  the  charter  and  the 
Gode  in  this  particular.  Section  62  requires 
the  sureties  on  the  bonds  of  city  officers  to  be 
owners  of  real  estate  in  the  city  or  county 
of  Los  Angeles.  No  such  restriction  on  the 
right  to  become  a  surety  is  contained  in  the 
Oode  sectlMis  relating  to  the  competence  of 
parties  to  cootracts,  or  in  those  which  treat 
specially  of  the  law  of  suretyship.  But  it 
will  hardly  be  contended  that  on  this  ac- 
count the  qualification  required  of  such  sure- 
ties Is  void.  As  to  the  provision  of  section 
1622,  Civ.  Code,  that  all  contracts  may  be 


oral  except  when  required  by  statute  to  be  in 
writing,  if  we  concede  that  It  has  relevajK^ 
to  the  controversy  here,  we  are  yet  clearly  ot 
opinion  that  the  charts',  as  an  instrument  ot 
government,  and  In  Its  political  provisions,  la 
a  "statute,"  within  the  meaning  of  that  section. 
It  is  undoubtedly  a  law,  though  of  local  opera- 
tion. The  constitution  declares  It  to  be  the  or- 
ganic law  of  the  city.  Article  11,  {8.  It  is  ot 
course  a  written  law,  and  tar  very  many  pur- 
poses the  terms  "statute"  and  "written  law" 
are  used  indifferently.  See  And.  Law  Diet, 
tit.  "Statute";   1  Bl.  Comm.  85,  475. 

It  is  urged  that,  "In  equity,"  the  instrument 
must  be  regarded  as  though  the  mayor  had 
signed  it.  Nothing  appears  in  the  complaint 
tending  to  bring  the  case  within  any  princi- 
ple on  which  equity  aids  or  Ignores  the  de- 
fective execution  of  an  instrument  The  char- 
ter provided  the  mode  in  which  the  city  could 
become  bound,  and  certainly  equity  will  not 
decree  that  it  shall  be  bound  in  some  other 
way  in  favor  of  parties  who  have  suffered  no 
detriment  except  the  conjectural  loss  of  profits 
they  might  have  made  by  performance  of  the 
contract  if  it  had  become  obligatory  on  the 
city.  Pavement  Co.  v.  Broderlck  (Cal.)  46 
Pac.  863;  Gas  Ca  v.  Toberman,  61  Cal.  200; 
Zottman  v.  San  Francisco,  20  CaL  9a  Th* 
judgment  should  be  affirmed. 

We  concur:   SBARLS,  O.;  HATNES,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  is  af- 
firmed.   

(S  Cal.  Unrep.  568) 

BARNHART  t.   EDWARDS  et  bL     (Sac. 

150.) 

(Snpreme  Court  of  California.     Dec.  28,  1890.) 

MoBTOAOB— Farol  Evidehce— Patmest  or Taxbs 

— FORBCLOSUKB — ASSIGNMENT  OF  EkRORS 
—  CONVEKSION  BT    PLEDGEE. 

1.  Where  a  conveyance  was  made  as  security 
for' certain  money  advanced,  parol  evidence  Is 
inadmissible  to  show  that,  by  agreement  with 
the  attorney  of  the  grantor,  the  effect  of  the 
instrument  was  changed  so  as  to  also  secure  fu- 
ture advances. 

2.  An  instrument  by  which  land  was  convey- 
ed to  secure  advances  which  provided  for  the 
repayment  of  all  taxes  upon  the  lands  convey- 
ed did  not  invalidate'  the  agreement  under 
Const,  art.  13,  8  5,  providing  that  contracts  for 
payment  of  taxes  upon  the  "money  loaned" 
should  be  Void. 

3.  An  instrument  conveyed  certtiin  lands  te 
secure,  among  other  matters,  a  loan  of  $2,500, 
secured  by  a  pledge  of  certain  wheat  Betd,  in 
an  action  to  foreclose  the  lien,  that  as  the  note 
was  expressly  named  as  one  of  the  debts  se- 
cured, it  was  incumbent  on  defendant  if  he 
would  avoid  liability  therefor,  to  plead  the  facts 
by  virtue  of  which  the  land  had  been  exoner- 
ated from  this  liability. 

4.  An  assignment  that  the  court  erred  in  find- 
ing that  a  certain  sum  was  due  from  defendant 
to  plaintiff  is  not  a  specification  of  the  "[>articu- 
lars"  in  which  the  evidence  Is  insufiScient  t« 
sustain  the  finding. 

6.  Where  wheat  pledged  is  taken  from  the 
possession  of  the  pledgee  in  attachment  against 
the  pledgor,  and  the  litigation  in  relation  there- 
to is  conducted  by  the  attorneys  of  the  pledgor. 
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the  pledgee  cannot  be  charged  with  conversion 
when  the  attachmeot  is  sustained, 

6.  Certain  land  was  transferred  to  plaintiff  to 
•ecnre  a  loan.  A.t  the  time  of  the  transfer,  it 
was  under  a  lease  which  the  lessee  subsequent- 
ly assigned  to  plaintiff.  Held,  by  thus  getting 
possession,  plaintiff  became  the  mortgagee  in 
possession,  and  was  liable  to  defendants  only 
for  the  income  and  profits  received  from  the 
land. 

Department  1.  Appeal  from  superior  court, 
San  Joaquin  county;  Ansel  Smith,  Judge. 

Action  by  Barnhart  against  J.  T.  Davis,  Ed- 
wards' administrator,  and  others.  Judgment 
(or  plaintiff.  Defendant  Davis  appeals.  Modi- 
fled. 

P.  J.  Hazen  and  Nicol  &  Orr,  for  appellant. 
Jas.  A.  Louttlt  aud  Minor  &  Ashley,  for  re- 
spondent 

HARRISON,  J.  E.  O.  Vancil.  the  Intestate 
of  the  defendant  Edwards,  executed  to  the 
plaintiff,  April  23, 1879,  a  conveyance  of  cer- 
tala  lands  In  the  county  of  San  Joaquin,  as 
t  security  for  the  payment  to  him  of  certain 
sums  of  money.  The  transaction  was  evi- 
denced by  a  conveyance  absolute  in  form,  and 
a  separate  defeasance  In  the  nature  of  an 
agreement  for  the  sale  of  said  land  to  the 
grantor  for  the  considerations  therein  nam- 
ed. These  considerations  consisted,  howev- 
er, entirely  of  moneys  paid  out  or  expend- 
ed by  the  plaintiff,  and  the  conveyance  of  the 
lands  to  the  plaintiff  was  Intended  only  as 
a  security  for  their  repayment  The  present 
action  Is  In  the  nature  of  a  foreclosure,  and 
was  brought  to  obtain  Judgment  against  the 
estate  of  the  grantor  for  the  amount  of  such 
payments  alleged  to  be  still  unpaid,  and  for 
the  sale  of  the  land  In  satisfaction  thereof. 
The  defendant  Mordecal  A.  Vancil  is  the 
BOO  of  E.  C.  Vancil,  but  is  also  known  by  the 
name  of  John  T.  Davis,  and  under  that  name 
has  appealed  from  the  Judgment  rendered  In 
favor  of  the  plaintiff,  and  also  from  an  or- 
der denying  his  motion  for  a  new  trial.  The 
appeal  from  the  Judgment  was  heretofore 
dismissed  upon  the  motion  of  the  respondent 
(lU  Cal.  428,  44  Pac.  160),  leaving  only  the 
appeal  from  the  order  to  be  considered.  The 
grounds  upon  which  the  appellant  urges  a  re- 
versal of  the  order  are  that  the  court  erred 
In  holding  that  certain  advances  made  to 
him  by  the  plaintiff  were  secured  by  the 
mortgage,  and  also  that  certain  items  were 
chargeable  against  the  plaintiff  In  his  ac- 
count with  the  mortgagee,  and  should  have 
been  deducted  from  the  advances  made  by 
bim  for  which  the  security  was  given. 

1.  The  advances  of  the  plaintiff  which  the 
appellant  contends  are  not  secured  by  the 
mortgage  consist  of  four  items,  viz.:  The  sum 
of  $100,  paid  to  Hughes,  April  29,  1879,  at 
the  request  of  Davis,  upon  the  claim  that  It 
was  owed  by  him;  $250,  p.ild  to  Davis, 
June  7,  1880,  for  which  he  gave  the  plaintiff 
the  note  of  E.  C.  Vancil;  $100,  paid  to  Davis 
on  his  note,  April  22,  1881;  and  $291.60,  paid 
for  ft  note  of  Davis,  purchased  from  Long, 


August  2,  1881.     The  sums  of  money  for 
whose  repayment  the  security  was  given,  as 
expressed  in  the  instrument  of  defeasance, 
are  the  following:  The  $2^00  named  in  the 
deed  of  conveyance  as  its  consideration,  and 
which    was   used   in   paying  certain  debts 
against  Davis  In  the  city  of  Stockton;  a  note 
for  $2,500  that  bad  been  executed  by  Davis 
to  the  plaintiff,  and  for  which  certain  wbeat 
had  been  pledged  as  security;   the  costs  and 
expenses.    Including   attorney's   fees,    Incur- 
red, and  that  might  be  incurred,  in  certain 
litigation    concerning  said   wheat;    and    all 
taxes  that  the  plaintiff  should  pay  on  tbe 
land.    It  is  very  clear  that  any  moneys  that 
might  be  thereafter  paid  to  Davis,  or  ad- 
vanced by  the  plaintiff  for  his  benefit,  are 
not  Included  in  these  Items,  or  In  the  pur- 
pose for  which  the   security,  as  expressed 
In  the  instrument,  was  given.    It  was,  bow- 
ever,  contended  by  the  plaintiff  that  there 
was  a  parol  agreement  between  the  parties 
to  tbe  transaction  that  it  should  be  security 
for  such  advances    as    the    plaintiff  might 
thereafter  make  to  Davis;  and,  against  tbe 
objection  of  defendants,  evidence  was  intro- 
duced for  the  purpose  of  sustaining  this  con- 
tention.   That  such  evidence  was  improperly 
admitted  Is  evident  from  the  provisions  of 
section  2,922,  Civ.  Code,  as  well  as  from  the 
general  rule  that  parties  to  a  written  instru- 
ment are    presumed    to    have  incorporated 
tberelp  all  the  terms  of  their  ag^reement  and 
that  its  contents  caimot  be  varied  by  parol. 
But,  Irrespective  of  this  rule,  we  are  of  the 
opinion  that  the  plaintiff  failed  to  show  that 
It  was  Intended  by  the  parties  that  these  ad- 
vances should  be  secured  by  tbe  Instrument 
Judge  Budd,  by  whom  tbe  Instrument  was 
drawn,  testified  that  as  far  as  be  could  re- 
member, be  embodied  therein  all  the  agree- 
ments of  the  parties  as  they  were  stated  to 
bIm,  and  that  the  Instruments  were  read  and 
explained  to  them  before  they  were  signed; 
and  he  was  unable  to  say  that  they  gave  him 
any  instruction  that  the  mortgage  was  to  be 
security  for  subsequent  advances  to  DaTis. 
Davis  himself  was  not  present  at  Budd'a  of- 
fice when  the  Instruments  were  drawn,  ajid 
the  plaintiff  testified  that  be  helped  dictate 
the  deed  and  heard  the  agreement  read  after 
it  was  prepared,  and  that  no  dissatisfaction 
was  expressed;  and  he  does  not  testify  ttiat 
it  was  agreed,  or  that  it  was  the  Intention  of 
the  parties,  that  It  should  be  a  security  for 
such  advances.    The  effect  of  the  Instrument 
could  not  be  changed  by  any  subsequent  pa- 
rol declaration  by  VancU's  attorney  of  the  ob- 
ject of  the  Instrument  or  by  the  fact  that  tbe 
plaintiff  made  tbe  advances  upon  his  assur- 
ance that  they  should  be  thus  secured. 

2.  The  agreement  for  the  repayment  ot  aO 
taxes  upon  the  laud  described  In  tbe  instru- 
ment of  defeasance  does  not  fall  within  tlic 
purview  of  section  5  of  article  13  of  the  ooa- 
stltutlon.  This  provision  does  not  invalidAt* 
an  agreement  by  tbe  mortgagor  to  pay  tb^ 
taxes  upon  tbe  "land"  mortgaged^  but  is  Ua 
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ited  to  the  taxes  upon  the  "money  loaned,"  or 
the  "mortgage,  deed  of  trust  or  other  Uen." 
By  section  4  of  the  same  article  the  mortgage 
Is,  for  the  purposes  of  assessment  and  taxa- 
tion, to  be  treated  as  an  interest  In  the  prop- 
Mty  affected  thereby,  but  only  such  value  as 
there  may  be  to  the  property  so  affected  after 
deducting  the  value  of  the  security  is  to  be 
taxed  to  the  owner  of  the  property;  the  value 
of  the  security  Is  to  be  assessed  and  taxed  to 
Its  owner.  It  does  not  appear  that  any  of  the 
taxes  paid  by  the  plaintifC  were  upon  the  se- 
curity, or  other  than  those  which  were  as- 
sessed upon  the  land  after  deducting  the  value 
of  the  security.  If  the  defendant  would  claim 
the  right  to  rely  upon  the  provisions  of  sec- 
tion 5,  It  was  Incumbent  upon  him  to  show  the 
existence  of  the  circumstances  under  which 
the  provision  may  be  Invoked. 

3.  At  the  time  of  the  execution  of  the  mort- 
gage, the  wheat  that  had  been  given  in  pledge 
for  the  payment  of  the  $2,500  note  had  been 
attached  In  an  action  against  Davis,  and  tak- 
en from  the  possession  of  the  plaintifC.  This 
wheat  belonged  to  Vancil,  and  had  been  pledg- 
ed by  Davis  to  secure  his  own  note;  but  by 
the  Instrument  of  April  28,  1879,  VancU  rat- 
ified the  transfer  by  Da'tls  to  the  plaintiff. 
Davis  also  testified  that  all  the  business  done 
by  him  since  1876  had  been  done  by  him 
under  his  name  of  Davis,  but  for  Vancil;  and 
it  was  also  shown  that,  prior  to  the  commence- 
ment of  the  present  action,  Vancil  had  convey- 
ed to  Davis  all  real  and  personal  property 
owned  by  him  in  the  state.  Prior  to  the  exe- 
cution of  the  instruments  of  April  23,  1879,  the 
plaintiff  had  brought  a  suit  In  replevin  for  the 
wheat,  and  judgment  in  that  action  was 
thereafter  rendered  against  him,  and  .the 
wheat  sold  in  satisfaction  of  the  Judgment  in 
the  suit  against  Davis,  wherein  it  had  been 
attached.  It  is  contended  by  the  appellant 
that  It  was  the  duty  of  the  plaintiff  to  de- 
fend the  possession  of  the  wheat,  and  that, 
by  reason  of  his  failure  so  to  do,  the  court 
should  have  charged  him  with  its  conversion, 
or  with  its  value  above  the  amount  for  which 
It  was  pledged  to  him.  No  such  issue  Is, 
however,  presented  by  the  answers  of  the  de- 
fendants; and  it  does  not  appear  from  the 
record  that  any  proposition  of  this  nature  was 
submitted  to  the  court  below.  In  his  assign- 
ments of  errors  of  law,  the  plaintiff  has 
specified  that  the  court  erred  "in  charging  de- 
fendant and  the  premises  mortgaged  with  the 
$2,500  secured  by  pledge  of  the  wheat  sued 
for  In  the  case  of  Bamhart  v.  Fulkerth  [29 
Paa  50]";  but,  as  this  note  was  expressly 
named  in  the  mortgage  as  one  of  the  debts 
secured  by  it.  It  was  iucuml)ent  upon  the  ap- 
pellant, if  he  would  avoid  liability  therefor,  to 
set  forth  In  his  answer  the  fact's  by  virtue  of 
which  he  would  claim  that  the  land  had  been 
exonerated  from  this  liability.  The  further 
assignment  that  the  court  erred  in  finding  that 
the  sum  of  $7,668.12  is  due  from  the  de- 
fendant to  plaintiff  cannot  be  considered  as  a 
specification  of  the  "particulars"  in  which  the 


evidence  Is  insufficient  to  sustain  this  finding. 
But,  disregarding  the  absence  of  an  issue 
upon  tMs  proposition,  we  are  of  the  opinion 
that  it  sufficiently  appears  from  the  record 
that  the  court  did  not  err  in  refusing  to  charge 
the  plaintiff  with  the  loss  of  this  wheat.  Aft- 
er the  plaintiff  had  Introduced  evidence  of  the 
amount  yet  unpaid  upon  the  obligations  for 
which  the  security  was  given,  if  the  defend- 
ants would  reduce  this  amount  it  was  incum- 
bent upon  them,  whether  authorized  by  the 
pleadings  or  not,  to  offer  evidence  sufficient 
in  law  to  be  available  for  such  reduction, 
from  which  the  court  could  determine  the 
amount  by  which  the  reduction  should  be 
made.  The  defendants  offered  in  evidence  the 
findings  by  the  court  In  the  replevin  suit  of 
the  plaintiff,  that,  prior  to  the  attachment  In 
the  suit  against  Davis,  the  sheriff  had  tender* 
ed  to  the  plaintiff  the  sum  of  $2,600,  and  the 
plaintiff  testified  that  he  received  $2,500  from 
that  suit.  In  the  findings  herein,  he  is  char- 
ged with  $2,540,  as  of  November  19, 1892;  and 
it  seems  to  be  admitted  In  the  briefs  of  coun- 
sel that  this  was  for  the  tender  made  by  the 
sheriff  when  the  wheat  was  taken.  There  Is, 
however,  no  evidence  In  the  record  of  the 
value  of  the .  wheat,  or  of  the  amount  for 
which  It  was  sold  by  the  sheriff.  Unless  it 
had  some  value  beyond  the  amount  for  which 
the  phiintiff  has  been  charged  in  his  account, 
there  is  nothing  with  which  he  should  have 
been  charged,  and  It  was  for  the  defendants  to 
show  that  it  had  such  value.  The  plaintiff 
cannot  be  charged  with  a  conversion  of  the 
wheat  It  was  taken  from  his  possession  by 
the  arm  of  the  law,  and  the  record  falls  to 
show  any  affirmative  act  of  his  by  which  it 
was  lost  to  the  defendants.  On  the  contrary, 
it  appears  that  the  litigation  was  conducted  by 
the  attorneys  of  Davis,  who  was  the  agent 
of  Vancil,  and  acting  for  him,  and  by  whose 
advice  the  plaintiff  declined  to  take  the  mon- 
ey when  tendered  him.  The  defendant  can- 
not Invoke  in  this  action,  as  conclusive  upon 
the  plaintiff,  any  findings  made  by  the  court 
In  the  replevin  suit,  in  which  he  was  not  a 
party. 

4.  In  October,  1876,  the  land  conveyed  to 
the  plaintiff  was  leased  to  Hughes  for  the 
term  of  five  years,  at  a  rent  of  $1,500  per  an- 
num; and  In  September,  1880,  Hughes  made 
an  assignment  of  this  lease  to  the  plaintiff. 
It  Is  contended  by  the  appellant  that,  by  rea- 
son thereof,  the  plaintiff,  as  assignee  of  the 
land,  became  liable  for  the  rent  thereby  re- 
served for  the  succeeding  year,  and  should  be 
charged  with  this  amount  in  his  account  As 
has  been  said  with  reference  to  the  wheat 
transaction,  this  was  a  defense  which  must 
be  affirmatively  established  by  the  defend- 
ants l9  order  to  render  It  available;  and  the 
record  fails  to  show  that  the  court  en-ed  In 
not  holding  that  it  was  established.  Although 
there  was  testimony  that  Hughes  did,  In  fact, 
make  an  assignment  of  the  lease  to  the  plain- 
tiff, yet  at  that  date  the  plaintiff  was  the  le- 
gal holder  of  the  title  to  the  land,  and  was, 
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lu  ftict,  the  landlord  of  Hughes;  and  the 
transactiou  was  intended  to  be,  and  did  in 
reality  constitute,  a  surrender  of  the  term  by 
which  the  plaintiff,  as  landlord,  was  restor- 
ed to  the  possession  of  the  leased  premises. 
The  plaintifl!  testified  in  reference  to  this 
transaction:  "Hughes  could  not  carry  on 
the  ranch.  He  throwed  it  up,  and,  at  Davis' 
request,  I  carried  It  on.  Hughes  assigned  the 
lease  to  me,  and  I  took  a  new  lease  at  the 
same  time."  By  thus  getting  possession  of 
the  land,  the  plaintiff  became  a  mortgagee  in 
possession,  and  was  liable  to  the  defendants 
for  only  such  income  and  profit  as  he  may 
Have  received  from  the  land.  He  testified  that 
he  never  collected  any  rent  from  Hughes,  and 
it  appears  that  he  has  fully  accounted  for  all 
the  income  and  profits  derivea  rrom  the  land 
during  the  time  he  was  in  possession. 

The  superior  court  is  directed  to  deduct 
from  the  amount  which  it  has  found  due  to 
the  plaintifF,  as  set  out  in  finding  7,  the  items 
of  $100,  paid  to  Hughes,  April  25,  1879;  $250, 
paid  to  Davis,  cash,  on  note  June  7,  1880; 
$100,  paid  to  Davis,  cash,  on  note  April  22, 
1881;  and  $291.00,  paid  for  note  to  Long, 
August  2,  1881,  with  whatever  Interest  has 
been  allowed  by  reason  of  said  items,  and  to 
make  a  corresponding  amendment  of  its  con- 
clusions of  law.  The  order  denying  a  new 
trial  will  thereupon  be  affirmed.  Judgment 
will  then  be  entei-ed  in  accordance  with  the 
findings  as  thus  corrected. 

We  concur:  VAN  FLEET,  J.;  McFAR- 
LAND,  J. 


(115  Cal.  454) 

HANKINS  et  al.  v.  OTTINGER  et  al.     (S.  F. 

382.) 

(Supreme  Court  of  California.     Dec.  31,  1896.) 

Contracts— Wageks— Premiums  on  Horse  Races 

—  Entrance  Monkt. 

1.  Competing  for  premiums  offered  by  an  as- 
sociation on  horse  races  is  not  competing  for 
bets  or  wagers,  and  an  agreement  between  two 
owners  of  horses  to  pool  all  premiums  and  stake 
moneys  awarded  on  their  horses,  and  to  divide 
the  same  equally,  is  valid. 

2.  The  payment  of  entrance  money  to  an  as- 
sociation as  a  fee  for  the  privilege  of  competing 
in  a  horse  race  in  which  a  premium  is  offered  by 
the  association,  does  not  make  the  transaction 
a  wager  as  between  the  competitors. 

Department  1.  Api)eai  from  superior  court, 
city  and  county  of  San  Francisco;  William 
R.  Daingerfield,  Judge. 

Action  for  breach  of  contract  From  a 
Judgment  in  favor  of  plaintiffs,  and  from  an 
order  denying  a  motion  for  a  new  trial,  de- 
fendants appeal.    Afilrmed. 

Davis  &  Hill,  for  appellants.  Rothchild  & 
Ach,  for  respondents. 

VAN  FLEET,  J.  It  is  contended  that  the 
contract  sued  on  was  witliout  consideration, 
in  that  it  was  a  mere  wagering  venture, 
which  was  void  as  against  public  policy,  and 
not  enforceable  in  a  court  of  law.    The  con- 


tract, as  alleged  and  found,  was  substantially 
this:    The  plaintiffs  and  the  defendants,  both 
owning  race  horses,  and  having  them  entered 
in  certain  stake  races  about  to  be  given  by 
the   Pacific  Coast  Blood   Horse   Association 
and  the  California  Jockey  Club,   made   the 
agreement    between    themselves    that    they 
would  pool  all  premiums  and  stake  moneys 
offered  by  said  associations  on  said  races, 
which  should  be  awarded  to  either  or  any  of 
their  said  horses,  and  divide  the  same  equal- 
ly,—one-half  to  the  plaintiffs  and  one-half  to 
the  defendants.   It  was  found  that  one  of  the 
defendants'  horses  was  awarded  a  purse  so 
offered,  amounting  to  $5,480,  which  defend- 
ants now  refuse  to  divide.    At  common  law 
a  wager  made  in  respect  to  matters  not  af- 
fecting the  feelings,  interests,  or  character  of 
third  persons,  or  the  public  peace,  or  good 
morals  or  public  policy,  was  valid,  and  its 
payment  could  be  enforced;  but  if  it  was  of  a 
kind  to  affect  the  interests  or  character  of 
third  persons,  or  was  in  relation  to  a  matter 
which  militated  against  good  morals  or  sound 
public  policy,  it  was  void,  and  no  action  in 
affirmance  of  such  a  contract  could  be  main- 
tained.   Whether  betting  on  horse  races  was 
of  a  character  to  fall  within  the  latter  class 
at  common  law  is  a  matter  about  which  there 
Is  elsewhere  some  contrariety  In  the  adjudg- 
ed cases.    But,  so  far  as  this  state  Is  concern- 
ed, the  question  has  been  directly  settled  in 
the  case  of  Gridley  v.  Dom,  57  Cal.  78,  where 
it  was  held  that  such  contracts  are  void,  as 
contravening  good  morals,  and  cannot  be  en- 
forced by  the  courts.    It  is  well  settled,  how- 
ever, that  a  bet  or  wager,  such  as   comes 
within  the  rule  of  public  policy   and    good 
morals  Invoked  In  that  case  and  by  the  apprf- 
lants  here.  Is  where  the  parties  competing 
themselves  each  put  up  or  bet  a  certain  svmi 
or  valuable  thing,  which  is  to  be  taken  by 
the  winner  and  forfeited  by  the  loser  on  the 
turn  of  the  event.    Alvord  v.  Smith,  63  Ind. 
58;   Harris  v.  White,  81  N.  Y.  532.     Such  a 
contract  will  not  be  affirmed  by  the  courts, 
but  the  parties  will  be  left  for  redress  to  their 
own  code  of  ethics.    But  the  contract   pre- 
sented for  consideration  was  not  such  a  con- 
tract.    It  related  solely  to  purses   or    stake 
moneys  to  be  paid  by  the  associations  off^- 
Ing  them,  and  covered  nothing  which  the  par- 
ties   themselves    might   see   fit    to    Itazard. 
There  was  no  wager  or  bet  of  their  own  mon- 
ey to  be  lost  by  one  and  taken  by  the  other, 
but  only  that  of  a  third  party  oCfered   for 
their  competition.     This  did   not   constitute 
the  transaction  a  wager.     "There  is   a  clear 
distinction,"  say  the  supreme  court  of  judi- 
cature of  Indiana  In  Alvord  v.  Smith,  supra. 
"between  a  wager  or  bet  and  a  premium  or 
reward.    In  a  wager  or  a  bet  there  must  be 
two   parties,   and    it   Is   known    before    the 
chance  or  uncertain  event  upon  wliich  It  is 
laid  Is  accomplished  who  are  the  parties  who 
must  either  lose  or  win.    In  a  premium  or  t*- 
ward  there  Is  but  one  party  until  the  act  or 
thing  or  purpose  for  which  it  is  offered  has 
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been  accomplished.  A  premium  is  a  reward 
or  recompense  for  some  act  done;  a  wager  is 
a  stalce  upon  an  uncertain  event.  In  a  pre- 
mium It  is  Icnown  wlio  is  to  give  before  the 
event;  in  a  wager  it  is  not  known  till  after 
the  event.  The  two  need  not  be  confounded." 
That  was  a  case  where  the  winner  of  a  piirse 
offered  by  a  trotting  association  on  a  race 
sued  to  recover  the  amount  upon  the  associa- 
tion refusing  to  pay;  the  defense  of  the  lat- 
ter being  that  the  purse  was  a  mere  wager, 
which  did  not  constitute  a  valid  consideration 
for  their  promise.  It  was  held  that  the  win- 
ner could  recover.  The  distinction  between 
a  bet  or  wager  and  a  premium  or  purse  is 
thus  given  in  Harris  v.  White,  supra:  "A  bet 
or  wager  is  ordinarily  an  agreement  between 
two  or  more  that  a  sum  of  money,  or  some 
valuable  thing,  in  contributing  which  all 
agreeing  take  part,  shall  become  the  property 
of  one  or  some  of  them  on  the  happening  in 
the  future  of  an  event  at  the  present  uncer- 
tain; and  the  stake  is  the  money  or  thing 
thus  put  upon  the  chance.  There  is  in  that 
tills  element  that  does  not  enter  into  a  mod- 
em purse,  prize,  or  premium,  viz.:  that  each 
party  to  the  former  gets  a  chance  of  gain 
from  others,  and  talves  a  risk  of  loss  of  his 
own  to  them.  'Illegal  gaming  implies  gain 
and  loss  between  the  parties  by  betting,  such 
as  would  excite  a  spirit  of  cupidity.'  People 
V.  Sergeant,  8  Cow.  139.  A  purse,  prize,  or  pre- 
mium is  ordinarily  some  valuable  thing  offer- 
ed by  a  person  for  the  doing  of  something 
by  others,  into  the  strife  for  which  he  does 
not  enter.  He  has  not  a  chance  of  gaining 
the  thing  offered;  and.  If  be  abide  by  his  of- 
fer, that  he  most  lose  It,  and  give  it  over  to 
some  of  those  contending  for  It,  is  reasonably 
certain."  It  is  betting  or  wagering  on  the 
event  of  races  which  is  regarded  by  the  law 
as  immoral,  and  which  it  undertakes  to  dis- 
courage by  refusing  Its  countenance  In  the 
way  of  legal  redress  to  enforce  such  com- 
pacts. Trials  of  speed  between  horses,  com- 
monly denominated  "horse  races,"  are  not  In 
themselves,  and  apart  from  the  improper  pur- 
poses they  may  be  made  to  subserve,  dis- 
countenanced by  the  law.  Nor  is  the  giving 
of  purses  or  premiums  by  associations  or  in- 
dividuals, not  themselves  competing,  for  the 
purpose  of  encouraging  such  contests,  regard- 
ed as  contrary  to  good  morals  or  forbidden. 
Were  these  things  unlawful,  our  state  and 
district  agricultural  societies,  which  are  fos- 
tered and  encouraged  by  the  laws  of  the 
state,  would  be  compelled  to  forego  one  of 
their  most  popular  and  attractive  features. 
The  oCTerlng  of  a  purse  or  premium  for  the 
fastest  race  horse  is  not  distinguishable  in 
principle,  however  it  may  be  otherwise  re- 
garded, from  the  giving  of  a  premium  for 
the  beet  qualities  in  other  respects  in  the 
horse,  as  for  draught  or  breeding  purposes, 
or  for  the  best  breed  of  bulls  or  cows  or  other 
domestic  animals.  In  the  one  case  it  encour- 
agea  the  breeding  of  the  animal  for  his  quali- 
ties of  speed;  in  the  other,  It  brings  out  the 


best  draught  horse  or  brood  mare,  or  the  most 
desirable  breed  of  cattle,  sheep,  or  hogs.  And 
competing  for  such  premiums  or  offerings, 
whatever  may  be  their  designation,  is  not 
competing  for  a  bet  or  wager.  As  suggested 
In  Alvord  v.  Smith,  supra:  "Under  out  stat- 
utes (1  Rev.  St  1876,  p.  48)  encouraging  agri- 
culture and  authorizing  public  fairs,  premi- 
ums are  offered  for  the  best  draught  horse, 
saddle  horses,  trotting  horses;  the  best  stock 
for  this  or  that  purpose.  These  premiums 
are  certxiinly  not  wagers.  As  well  might  we 
call  an  insurance  policy  a  wager,  because  it 
is  to  be  paid  on  an  uncertain  event,  as  to  call 
a  premium  a  wager,  because  we  do  not  know 
who  will  be  entitled  to  It  imtll  the  event  hap- 
pens. We  see  no  difference.  Indeed,  in  prin- 
ciple between  a  premium  offered  by  an  au- 
thorized corporation  and  one  offered  by  a  pri- 
vate partnership.  Neither  are  wagers,  nor 
are  they  unlawful."  In  the  present  case  the 
evidence  shows  that  the  amount  found  to 
have  been  won  by  defendants  was  all  money 
offered  by  the  associations.  The  fact  that  the 
latter  added  to  the  $5,000  purse  the  amount 
of  the  entrance  money,  to  be  divided  between 
the  first,  second,  and  third  horses  in  the  race, 
did  not  tend  to  Impart  to  the  transaction  the 
character  of  a  wager  between  the  competi- 
tors. This  entrance  money  had  been  paid  to 
the  associations  by  the  various  persons  desir- 
ing to  compete  in  the  race,  respectively,  not 
as  a  wager  or  bet,  which  might  be  with- 
drawn before  the  event,  but  as  a  fee  for  the 
privilege  of  entering  in  the  race,  which  be- 
came and  was  the  property  of  the  association 
as  much  as  was  the  principal  purse  of  $.'3,000. 
It  constituted,  in  no  proper  sense,  a  bet  or 
wager  between  the  .parties. 

The  objection  that  the  evidence  does  not 
sustain  the  finding  that  defendants  were 
partners  In  the  transaction  is  untenable.  Un- 
der the  evidence,  the  court  was  fully  Justi- 
fied in  finding  the  existence  of  that  relation- 
ship; and  also  that  Ottinger  was  authorized 
to  enter  into  the  agreement  in  behalf  of  the 
partnership.  The  order  denying  a  new  trial 
is  affirmed. 


We    concur: 
LAND,  J. 


HARRISON,    J.;     McFAR- 


(115  Cal.  487) 
HOWLAND  V.  OAKLAND  CONSOLI- 
DATED ST.  RY.  CO.  et  al. 
(S.  F.  468.) 
(Supreme  Court  of  California.     Dec.  31,  1896.) 
Witnesses— Cross-Examination—Cubino  Erbor 
BT  Instruction— Triai,— Comment  on  Weight 

OF  Evidence- Opinion  Evidence. 
1.  Where  the  condition  of  the  braises  on  de- 
fendant's car  at  the  time  of  the  accident  was  in 
issue,  it  was  prejudicial  error  to  permit  plain- 
tiff to  ask  a  witniiss  for  defendant,  on  cross-ex- 
amination, whether  he  had  not  been  told  that 
T.,  the  motorman  in  charge  of  the  car,  "had 
testified  [on  a  former  trial]  that  these  bralces 
were  out  of  order,"  since  it  brought  to  the  at- 
tention of  the  jury,  and  assumed  as  a  fact,  with- 
out other  proof,  that  T.  had  so  testified. 


Digitized  by 


Google 


256 


47  PACIFIC  RBPOHTER. 


(CaL 


2.  Such  error  was  not  cured  by  a  subsequent 
instruction  to  disregard  as  evidence  any  state- 
ments of  counsel  as  to  what  testimony  was 
given  on  the  former  trial. 

3.  In  an  action  for  personal  injuries,  it  was 
improper  for  plaintiff's  attorney  to  question 
him,  on  direct  examination,  in  regard  to  in- 
juries received  in  another  accident  occurring 
shortly  before  the  trial,  on  the  plea  of  explain- 
ing an  apparent  nervousness  in  plaintiff's  man- 
ner. 

4.  It  is  error,  in  denying  a  motion  to  strike 
out  certain  testimony,  to  suggest  that  it  may 
"stand  for  what  it  is  worth." 

5.  A  particular  objection  to  evidence,  not 
specified  in  the  court  below,  cannot  be  urged  on 
appeal. 

6.  Where  the  opinion  of  an  expert  is  asked  on 
facts  not  detailed  in  the  question  itself,  but  ai>- 
pearing  in  the  testimony  of  another,  to  which 
the  expert  is  referred,  it  must  appear  that  he 
heard  such  testimony. 

7.  A  nonexpert  witness,  who  was  on  the  plat- 
form of  a  horse  car  at  the  time  of  the  collision, 
may  state  whether,  had  the  driver  of  the  car 
been  at  his  post,  the  car  could  have  been  stop- 
ped in  time  to  have  avoided  the  accident. 

Department  1.  Appeal  from  superior  court, 
Alameda  county;    A.  L.  Frick,  Judge. 

Action  by  F.  P.  Howland  against  the  Oak- 
land Consolidated  Street-Rallway  Company 
and  another.  From  a  judgment  for  plaintiff, 
and  from  an  order  denying  a  motion  for 
new  trial,  defendant  railway  company  ap- 
peals.   Reversed. 

Chlckering,  Thomas  &  Gregory  and  Fitz- 
gerald &  Abbott,  for  appellant.  Coogan  & 
Foqte  and  F.  E.  Whitney,  for  respondent. 

VAN  FLEET,  J.  The  action  was  to  re- 
cover damages  resulting  to  plaintiff  from 
loss  of  the  aid  and  services  of  his  wife,  and 
the  comfort  of  her  society,  and  Incidental 
medical  expenses  Incurred,  by  reason  of  per- 
sonal Injuries  suffered  by  the  wife  through 
the  negligence  of  the  defendants.  Plaintiff 
had  judgment  against  both  defendants,  and 
the  Oakland  Consolidated  Street-Kail  way 
Company  appeals  therefrom,  and  from  an 
order  denying  Its  motion  for  a  new  trial,  as- 
signing as  erroneous  certain  rulings  in  the 
admission  of  evidence  and  In  the  giving  of 
an  Instruction,  and  that  the  damages  are 
excessive.  Several  of  these  rulings  we  re- 
gard as  80  obviously  and  prejudicially  erro- 
neous as  to  demand  a  new  trial. 

1.  The  injuries  were  the  result  of  a  colli- 
sion between  an  electric  motor  car.  In  charge 
of  the  servants  of  appellant,  and  a  horse  car 
of  Its  co-defendant,  at  a  point  where  their 
roads  cross;  the  wife,  a  passenger  on  the 
car  of  appellant,  being  thrown  therefrom  by 
the  shock,  and  hurt.  One  of  the  controvert- 
ed questions  In  the  case,  growing  out  of  the 
Issue  of  appellant's  negligence,  was  as  to 
the  condition  of  Its  car  at  the  time  of  the 
accident;  the  claim  of  the  plaintiff  being 
that  It  had  negligently  permitted  the  brakes 
on  the  car  to  become  so  far  out  of  repair 
that  they  were  Inadequate  to  stop  or  check 
its  speed  In  time  to  avoid  the  collision. 
Charles  Cunningham,  a  witness  on  behalf  of 
this  defendant  (appellant),  had  testified  on 


his  direct  examl>:atlon  that  at  the  date  of 
the  accident  he  was  a  car  repairer  for  said 
defendant,  and  that  the  brakes  on  the  car 
were  In  good  condition  on  the  day  of  the  ac- 
cident. On  cross-examination,  after  some 
questions,  intended  to  elicit  the  fact  that  the 
witness  knew  the  car  or  brake  was  In  bad 
order,  he  was  asked:  "Q.  Well,  you  knew 
it  was,  didn't  you'/  Don't  you  know  that 
you  were  dragged  out  of  bed,  and  brought 
in  from  the  car  bouse  out  there,  in  a  suit  of 
overalls,  after  Mr.  Tyler  bad  testified  that  this 
car  was  not  In  good  condition,  fifteen  months 
afterwards'/"  The  Tyler  referred  to  in  the 
question  was  not  a  witness  in  this  case,  but 
it  bad  appeared  Incidentally  that  he  was 
the  motorman  in  charge  of  appellant's  car 
at  the  time  of  the  accident,  and  bad  given 
testimony  In  another  action,  previously  tried, 
brought  by  this  plaintiff  and  his  wife,  Jolnt> 
ly,  against  the  same  defendants,  to  recover 
damages  suffered  by  the  wife  from  the  p^- 
sonal  Injuries  received  in  the  same  accident. 
The  question  was  objected  to  on  several 
grounds;  among  others,  as  incompetent,  as 
containing  an  Improper  assumption  of  fact, 
—"that  there  Is  no  evidence  of  a  statement 
by  Tyler  In  the  former  ease  In  this  case." 
The  court  ruled:  "There  Is  nothing  In  this 
question  as  to  what  Mr.  Tyler's  testimony 
was.  He  may  answer  the  question."  The 
witness  having  answered  that  he  did  not 
know  whether  Mr.  Tyler  had  testified  in  the 
former  case  before  be  did  or  not,  because  be 
did  not  hear  his  testimony,  this  question  was 
asked:  "I  understand  you  didn't.  But  didn't 
the  superintendent  of  the  road  tell  you  that 
Mr.  Tyler  had  testified  that  these  brakes 
were  out  of  order,  and  that  you  were  to 
come  and  testify  that  they  were  in  good  con- 
dition'/" This  question  was  also  objected  to, 
as  bringing  before  the  jury  a  statement  of  a 
third  party,  not  under  oath.  The  objection 
was  likewise  overruled,  and  the  witness  an- 
swered. Appellant,  having  reserved  an  ex- 
ception to  these  rulings,  now  urges  that  they 
were  erroneous,  and  that  the  objectionable 
matter  embraced  in  the  questions  which  was 
thus  permitted  to  find  its  way  into  the  case 
was  of  a  character  to  greatly  prejudice  the 
appellant's  case  with  the  Jury. 

The  questions  were  clearly  Improper  for 
any  purpose.  Neither  Tyler  nor  his  testi- 
mony in  the  previous  case  had  been  men- 
tioned by  the  witness,  and  the  questions 
were,  therefore,  not  intended  nor  were  they 
admissible,  as  cross-examination  of  anything 
stated  by  the  witness;  while  they  involved 
not  only  an  attempt  to  Impeach  the  witness 
upon  a  collateral  Issue,  which  was  In  Itself 
Improper,  but  what  was,  under  the  circum- 
stances of  the  case,  a  more  serious  objection, 
they  brought  to  the  attention  of  the  jury,  and 
assumed  as  facts,  things  not  in  proof  bear^ 
ing  upon  one  of  the  most  material  issues, 
and  of  a  character  highly  calculated  to  im- 
properly affect  their  consideration.  As  sug- 
gested by  appellant,  the  Jury  could  hardly 
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have  failed  to  get  tbe  impression  from  these 
questions  tliat  Tyler  had  testified  in  the  for- 
mer case  that  the  brakes  were  out  of  order; 
and,  as  the  jury  had  been  made  aware  of 
the  fact  that  Tyler  was  the  motorman  in 
charge  of  the  car  at  the  time  of  the  accident, 
they  would  naturally  suppose  that  he  of  all 
others  ought  to  know  what  the  condition  of 
the  brakes  was.  It  is  true  that  the  trial 
Judge  said,  in  answer  to  tbe  first  objection, 
that  the  question  did  not  disclose  wtiat  Ty- 
ler's testimony  had  been,  but  in  this  sug- 
gestion he  was  manifestly  in  error.  Ee- 
spondeni  in  fact  makes  no  serious  effort  to 
evade  the  objection  that  the  questions  were 
improper,  but  he  contends  that,  if  any  im- 
pression was  paade  thereby  upon  the  jury, 
It  must  have  been  removed  by  the  comments 
of  the  judge  made  at  the  time  of  the  ruling 
and  afterwards  in  his  instructions.  But 
while,  under  some  circumstances,  errors  of 
this  character  are  susceptible  of  being  thus 
obviated,  we  do  not  think  that  anything  said 
by  the  judge  in  the  present  Instance  was 
justly  calculated  to  wholly  remove  from  the 
minds  of  the  jury  the  evil  effect  of  these 
questions.  The  jui-y  were  told.  In  effect,  that 
they  should  not  consider  as  evidence  any 
statements  of  counsel  as  to  what  testimony 
was  given  on  the  previous  trial,  and  that 
the  evidence  was  not  admitted  for  that  pur- 
pose;  but  they  were  not  instructed  that  there 
was  no  competent  evidence  before  them  of 
what  the  evidence  on  that  trial  was;  and, 
as  the  judge  admitted  these  questions,  and 
several  others  containing  the  same  objec- 
tionable suggestions,  over  defendant's  ex- 
ception, without  clearly  defining  the  purpose 
for  which  they  were  admitted,  the  jury,  not- 
withstanding what  was  said  by  the  court, 
may  well  have  been  left  with  the  Impression 
that  the  matter  objected  to  was  competently 
before  them  for  consideration.  In  such  a 
case  we  think  the  just  and  safe  rule  Is  that 
followed  in  People  v.  Ah  Len,  92  Cal.  282,  28 
Pac.  280,  where  it  was  held  that  the  only 
certain  way  of  avoiding  an  error  of  similar 
character,  where  It  does  not  clearly  appear 
that  it  was  rendered  harmless,  is  by  grant- 
ing a  new  trial. 

2.  During  plaintiff's  examination  by  his 
counsel  as  a  witness  In  his  own  behalf  this 
occurred:  "Q.  Mr.  Howland,  you  appear  to 
be  somewhat  nervous  this  afternoon.  Have 
yon  recently  suffered  an  accident?  A.  Well, 
I  struck  a  collision  up  here  In  the  tunnel 
about  a  month  ago.  Q.  You  were  on  the 
train  that  collided  at  the  mouth  of  the  tun- 
nel?" (To  which  question  counsel  for  the 
Oakland  Consolidated  Street-Railway  Compa- 
ny objected  on  the  ground  that  it  was  in- 
competent, irrelevant,  and  immaterial;  which 
objection  was  by  the  court  overruled  and  an 
exception  duly  taken  by  said  defendant.) 
Counsel  for  Plaintiff:  I  want  to  show  the 
•witness  is  suffering  from  an  injury  not  con- 
nected with  this  case.  Counsel  for  Defend- 
ant: That  Is  all?  It  is  immaterial  where  be 
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obtained  the  accident.  Counsel  for  Plaintiff: 
Let  us  see.  Let  the  court  pass  upon  It.  Q. 
Ton  were  running  as  a  postal  clerk  about  a 
monthor  soago,  wereyou  not?  A.  Yes, sir.  Q. 
The  postal  car  Is  next  to  the  engine,  isn't  it? 
A.  Yes,  sir.  Q.  Were  you  on  either  of  the 
trains  which  collided  at  the  mouth  of  the  tun- 
nel near  Altamont,  in  this  county,  about  a 
month  ago?  (The  same  objection  was  made 
to  this  and  overruled.)  A.  Yes,  dr.  The 
Court:  Of  course,  gentlemen  of  the  jury, 
you  will  understand  the  question  Is  not  ad- 
mitted as  in  any  wise  affecting  the  rights  of 
either  of  these  defendants,  but  simply  In  ex- 
planation of  the  manner  of  the  witness  upon 
the  stand.  If  there  has  been  anything  peculiar 
In  his  manner.  1  don't  know  whether  there 
has.  Counsel  for  Plaintiff:  You  were  on  that 
train?  A.  Yes,  sir.  Q.  Did  you  receive  any 
injury?  (This  question  was  objected  to  for 
like  reasons,  and  overruled.)  A.  Yes,  sir.  Q. 
Been  treated  for  it  since?  Some  spinal  trou- 
ble, isn't  it?  (This  was  also  objected  to  and 
overruled.)  Counsel  for  Defendant:  I  do  not 
know  the  object  of  this.  There  has  been 
nothing  peculiar  In  Mr.  Rowland's  manner, 
that  I  have  discovered.  I  do  not  see  the  idea 
of  proving  that  this  gentleman  has  been  In 
another  accident  The  Court:  I  think  It  has 
gone  far  enough.  Counsel  for  Plaintiff:  Cer- 
tainly, and  I  have  stopped.  The  Court:  I 
understood  the  purpose  In  asking  this  ques- 
tion Is  to  explain  to  the  jury  the  witness  ap- 
pears to  be  nervous.  The  Jury  have  a  right, 
in  attaching  certain  weight  to  the  testimony 
of  witnesses,  to  determine  what  weight  they 
should  give  It;  to  take  Into  consideration  his 
manner  and  appearance."  We  have  stated 
the  matter  thus  fully  the  better  to  show  Its 
objectionable  character.  This  whole  exam- 
ination was  Improper,  as  bringing  specially 
and  prominently  into  the  case  a  fact  In  Itself 
wholly  Irrelevant  to  the  issues,  which,  in 
view  of  the  nature  of  the  action,  was  well 
calculated  to  excite  the  sympathy  of  the  jury 
In  behalf  of  plaintiff  In  his  misfortune,  and 
possibly  Induce  a  verdict  in  excess  of  that 
warranted  by  any  proper  evidence  In  the 
case.  Conceding  that  the  plaintiff  was  enti- 
tled to  explain  the  cause  of  anything  un- 
usual in  his  manner  or  conduct  on  the  stand, 
the  course  pursued  was  wholly  unwarranted, 
and  should  not  have  been  allowed.  At  most, 
a  statement  In  general  terms  of  the  cause  of 
his  apparent  nervousness,  if  that  fact  was 
manifest,  was  all  plaintiff  was  entitled  to 
mnke  on  his  direct  examination.  A  party  baa 
no  right  for  any  such  purpose  to  virtually 
cross-examine  his  own  witness,  and  bring  in 
irrelevant  m.itters.  Moreover,  It  would  seem 
from  the  suggestions  of  the  court  that  there 
was  no  occasion  for  any  Inquiry  upon  the 
subject. 

3.  It  was  likewise  Improper  for  the  judge, 
in  denying  plaintiff's  motion  to  strike  out  cer- 
tain testimony  of  appellant's  witness  Mulver- 
hiU,  to  suggest  that  the  testimony  might 
"stand  for  what  it  is  worth."    Although  evl- 
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dently  not  so  Intended,  the  expression  was 
liable  to  be  taken  by  the  Jury  as  an  Intima- 
tion that  in  tlie  opinion  of  the  court  the  evi- 
dence was  of  little  consequence.  If  proper  to 
remain  for  the  consideration  of  the  Jury,  the 
evidence  was  to  be  weighed  solely  by  the  lat- 
ter. 

4.  The  particular  objection  now  urged  to 
the  hypothetical  question  put  to  Dr.  Stratton 
was  not  specified  in  the  court  below,  and  can- 
not be  here  considered  for  the  first  time. 
Howland  v.  Railway  Co.,  110  Cal.  513,  42  Pac. 
y83.  Had  It  Ijeen  made,  it  should  have  been 
sustained.  Where  the  opinion  of  an  expert 
is  asked  upon  facts  not  detailed  In  the  ques- 
tion itself,  but  the  witness  is  referred  to  the 
testimony  of  another  for  such  facts,  it  should 
appear  that  the  witness  had  heard  the  testi- 
mony. 

5.  We  think  the  court  should  have  allowed 
the  question  asked  of  the  witness  Perry  as  to 
whether,  had  the  driver  of  the  horse  car  been 
at  his  post,  the  car  could  have  been  stopped 
to  avoid  the  collision.  The  witness  was  on 
the  platform  of  that  car  at  the  time,  and  saw 
the  situation,  and  the  question  was  one  upon 
which  any  man  of  mature  and  ordinary  Judg- 
ment was  competent  to  express  an  opinion. 
Rog.  Exp.  Test.  (2d  Ed.)  |  3.  An  ordinary 
horse  car  is  not  run  or  controlled  by  any 
such  intricate  force  or  mechanism  as  an  elec- 
tric, steam,  or  cable  car,  and  the  question, 
therefore,  did  not  fall  within  the  rule  of  How- 
land  V.  Railway  Co.,  supra,  as  involving  the 
skill  or  experience  of  an  expert. 

The  remaining  exceptions  need  no  particu- 
lar notice.  The  instruction  complained  of  has 
been  shown  to  have  been  unobjectionable  as 
griven,  by  an  amendment  to  the  statement 
filed  since  the  argument;  and  the  objection 
to  the  verdict  as  excessive  may  not  again 
arise.    The  Judgment  and  order  are  reversed. 


We    concur: 
LAND,  J. 


HARRISON,    J.;     McFAR- 


(U5  Cal.  4M) 

WRIGHT  V.  BEL  NORTE  COUNTY. 

(S.  F.  310.) 

(Supreme  Court  of  California.     Dec.  31,  1896.) 

Courts — Eqditablb  Jurisoictios. 

An  action  to  recover  for  alleged  services 

rendered  by  the  plaintiff  as  a  member  of  the 

county  board  of  education,  where  the  amount 

claimed  is  not  within  the  jurisdiction  of  the 

superior   court,   presents    no    equitable    issues 

brmKing  it  withm  the  general  jurisdiction  of 

the  court  "in  all  cases  in  equity." 

Commissioiners'  decision.  Department  1. 
Appeal  from  superior  court, Del  Norte  county; 
Jas.  E.  Murphy,  Judge. 

Action  by  S.  G.  Wright  against  Del  Norte 
county.  From  an  order  sustaining  a  demur- 
rer to  the  complaint,  plaintiff  appeals.  Af- 
firmed. 

A.  J.  Bledsoe,  for  appellant.  L.  P.  Owper, 
Atty.  Gen.  Fitzgerald,  and  Henry  E.  Carter, 
Deputy,  for  respondent. 


BRITT,  C.  Action  to  recover  of  the  county 
of  Del  Norte  the  sum  of  $215,  claimed  as 
compensation  for  alleged  services  rendered 
by  plaintiff  as  a  member  of  the  county  board 
of  education.  The  superior  court  held  that 
it  had  no  Jurisdiction  of  the  cause  of  action, 
and  on  this  ground  sustaioed  a  demurrer  to 
the  complaint  The  sum  involved  being  less 
than  $300,  the  only  head  of  Jurisdiction  ex- 
ercisable by  the  superior  court,  to  which 
plaintiff  assigns  the  right  of  that  court  to  eia- 
tertain  the  action,  is  Its  original  Jnrisdictloa 
"In  all  cases  In  equity,"— it  being  said  that 
the  cause  Is  "in  the  nature  of  a  suit  In  equi- 
ty." We  have  been  unable  to  discover  that  It 
possesses  any  qualities  of  such  a  suit.  Wheth- 
er mandamus  lies  to  compel  tl\,e  county  board 
of  supervisors  to  allow  the  claim,  or  whether 
an  action  thereon  may  be  maintained  in  the 
Justice's  court,  are  questions  not  necessary 
to  be  now  considered,  and  upon  which,  In  the 
absence  of  fuller  argument,  we  think  no 
opinion  should  be  expressed.  The  superior 
court  has  no  Jurisdiction  of  the  present  ac- 
tion, and  the  Judgment  should  be  a£tirmed. 

We  concur:   SEARLS,  C;   HAYNES,  C 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  is  af- 
firmed. 


(U5  Cal.  44S) 

Ex  parte  DAVIS.     (Cr.  243.) 
(Supreme  Court  of  California.     Dec  29,  1896.> 

Judicial  Noticr — Complaint— Citv  Obdinances 
— MCNICIPAL  CorRT. 
In  prosecutions  before  mnDicIpal  courts 
for  violation  of  municipal  ordinances,  the  ordi- 
nance violated  need  not  be  pleaded,  as  municipal 
courts  take  judicial  notice  of  them. 

In  bank.  Application  on  the  part  of  L.  H. 
Davis  for  a  writ  of  habeas  corpus.  Petitioner 
remanded. 

Geo.  P.  Burke  and  Sullivan  &  Sullivan,  for 
petitioner.     David  F.  Maher,  for  respondent. 

PER  CURIAM.  The  petitioner  was  convict- 
ed in  the  recorder's  court  of  the  city  of  Wat- 
sonville  upon  a  complaint  charging  him  -with 
keeping  open  a  saloon  in  said  city  for  the  sale 
of  intoxicating  drinks,  between  the  hours  of 
12  o'dock  at  night,  and  5  o'clock  the  follow- 
ing morning,  "All  of  which  [so  the  complaint 
charges]  is  contrary  to  the  form  of  the  ordi- 
nance in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  pe<^>le 
of  the  state  of  California."  It  is  claimed 
that  the  Imprisonment  of  petitioner  In  pursu- 
ance of  said  conviction  Is  unlawful,  because 
the  complaint  charges  no  offense,  and  that  it 
charges  no  offense  because  it  does  not  plead 
the  ordinance  by  title,  date  of  passage,  or  in 
any  manner  except  In  the  general  terms  abone 
quoted.  The  argument  In  support  of  this  po- 
sition Is  that  the  ordinances  of  municipal  cor- 
porations are  private  statutes;  that  courts  do 
not  take  Judicial  notice  of  private  statutes; 
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and,  consequently,  that  they  must  be  plead- 
ed and  proved  like  other  material  facts. 

It  Is  true,  as  a  general  proposition,  with  ref- 
erence to  proceedings  in  the  courts  of  supe- 
rior or  general  Jurisdiction,  that  municipal  or- 
dinances are  regarded  as  private  statutes,  and 
must  be  pleaded  and  proved.  In  this  state, 
however,  even  In  the  superior  cotirts,  it  is  suffi- 
cient to  refer  to  them  by  title  and  date  of 
passage,  whereupon  the  court  must  take  Judi- 
cial notice  of  them.  Pen.  Code,  |  963.  But 
when  the  iH-oceedlng  Is  In  a  municipal  court, 
instituted  for  the  express  purpose  of  enfordng 
the  municipal  ordinances,  and  vested  with  full 
Jurisdiction  for  that  purpose,  the  rule  ought 
to  be,  and  is,  different.  In  such  case  the  ordi- 
nances are  the  peculiar  law  of  that  forum, 
and  it  is  bound  to  take  notice  of  their  exist- 
ence. To  such  laws  It  holds  the  same  rela- 
tion that  the  sup^ Iw  courts  bold  to  the  laws 
enacted  by  the  legislature,  and  may  notice 
their  provisions  because  they  are  among  the 
things  which,  as  to  it,  are  established  by  law. 
Code  Civ.  Proc.  {  1875,  subd.  2.  The  foUow- 
tng  authorities  bear  out  this  view:  Olty  of 
Solomon  v.  Hughes,  24  Kan.  211;  City  of 
McPherson  v.  Nichols  (Kan.  Sup.)  29  Pac 
679;  note  to  Lanfear  v.  Mestier,  89  Am.  Dec. 
668,  669;  State  v.  Leiber,  U  Iowa,  407;  Town 
of  Laporte  City  v.  Goodfeliow,  47  Iowa,  672. 
These  cases  show  that  the  practice  in  munici- 
pal courts  with  respect  to  municipal  ordi- 
nances ocmstltutes  an  exception,  and  a  proper 
and  necessary  exception  to  the  rule  Invoked 
by  the  petitioner.  The  complaint,  therefore, 
was  sufficient  If  there  was  an  ordinance  pay 
hlbitlng  the  acts  charged;  and  as  to  that  we 
must  presume  In  this  proceeding,  which  raises 
only  the  question  of  Jurisdiction,  that  there 
was  such  an  ordinance,  of  which  the  reMwd- 
er's  court  took  Judicial  notlceu  Prisoner  le- 
tnanded. 


(5  Idabo.  130) 

GRBBN  v.  STATE  BOARD  OF  CAN- 
VASSERS. 
(Supreme  Court  of  Idaho.     Dec.  24,  1896.) 

AMSNDMRMT  to  COKSTITOTIOK. 

Under  the  provisions  of  Bection  1,  art  20, 
Const,  (providing  for  the  amendment  of  the 
eonstitntion),  where  a  majority  of  the  electors 
voting  upon  that  question  vote  in  favor  of  the 
amendment  tlie  same  is  ratified,  although  the 
votes  thus  cast  are  not  a  majority  of  the  votes 
cast  at  the  general  election  for  state  officers. 
(Syllabns  by  the  Court.) 

Application  by  Kate  Oreen  to  review  the 
action  of  the  state  board  of  canvassers  on 
the  canvass  of  votes  cast  on  the  amendment 
of  the  constitution  granting  equal  sufTrage 
to  women. 

Vr.  E.  Borah,  Miles  W.  Tate,  and  Hawley  & 
Pnckett,  for  plaintlCF.  Atty.  Gen.  Parsons 
and  Johnson  &  Johnson,  for  defendants. 

HUSTON,  J.  The  constitution  of  the  state 
of  Idaho  contains  the  following  provisions  in 
regard  to  amendments  of  that  Instrument: 


"Article  20.    Amendments. 

"Section  1.  Any  amendment  or  amend- 
ments to  this  constitution  may  be  proposed 
in  either  branch  of  the  legislature,  and,  if 
the  same  shall  be  agreed  to  by  two-thirds  of 
all  the  members  of  each  of  the  two  houses, 
voting  separately,  such  proposed  amendment 
or  amendments  shall,  with  the  yeas  and  nays 
thereon,  be  entered  on  their  Journals;  and  It 
shall  be  the  duty  of  the  legislature  to  submit 
such  amendment  cmt  amendments  to  the  elec- 
tors of  the  state  at  the  next  general  election, 
and  cause  the  same  to  be  published  without 
delay  for  at  least  six  consecutive  weeks,  pri- 
or to  said  election,  in  not  less  than  one  news- 
paper of  general  circulation  published  in 
each  county;  and,  if  a  majority  of  the  elec- 
tors shall  ratify  the  same,  such  amendment 
or  amendments  shall  become  a  part  of  this 
constitution. 

"Sec.  2.  If  two  or  more  amendments  are 
proposed,  they  shall  be  submitted  in  such 
manner  that  the  electors  shall  vote  for  or 
against  each  of  them  separately. 

"Sec.  3.  Whenever  two-thirds  of  the  mem- 
bers elected  to  each  branch  of  the  legisla- 
ture shall  deem  It  necessary  to  call  a  conven- 
tion to  revise  or  amend  this  constitution,  they 
shall  recommend  to  the  electors  to  vote  at 
the  next  general  election  for  or  against  a  con- 
vientlon;  and,  if  a  majority  of  all  the  electors 
voting  at  said  election  shall  have  voted  for 
a  convention,  the  legislature  shall  at  the  next 
session  provide  by  law  for  calling  the  same; 
and  such  convention  shall  consist  of  a  num- 
ber of  members  not  less  than  double  the 
number  of  the  most  numerous  branch  of  the 
legislature. 

"Sec.  4.  Any  constitution  adopted  by  such 
convention  shall  have  no  validity  until  it  has 
been  submitted  to^  and  adopted  by,  the  peo- 
ple." 

The  legislative  assembly  of  the  state  of 
Idaho,  at  its  third  session,  submitted  to  the 
people,  under  said  constitutional  provisions, 
the  following  amendment  of  the  constitution: 
"Shall  section  2  of  article  6  of  the  constitu- 
tion of  the  state  of  Idaho  be  so  amended  as 
to  extend  to  women  the  equal  right  of  suf- 
frage?" The  vote  as  returned  by  the  can- 
vassing board  upon  said  question  was  as  fol- 
lows: "For  proposed  amendment  extending  to 
women  the  equal  right  of  suffrage:  For,  12,- 
126;  against,  6,282."  And  upon  this  return 
said  board  declares  said  amendment  not 
adopted;  and  petitioner  brings  her  action  for 
a  review  of  the  action  of  said  board  of  can- 
vassers in  this  behalf. 

The  only  question  submitted  to  us  for  deci- 
sion is  as  to  the  construction  to  be  given  to 
the  last  paragraph  of  section  1  of  article  20, 
above  quoted:  "And,  if  the  majority  of  the 
electors  shall  ratify  the  same,  such  amend- 
ment or  amendments  shall  become  a  part  of 
this  constitution."  The  question  presented  is 
by  no  means  a  novel  one.  In  fact,  so  able 
and  experienced  a  Jurist  aa  Judge  Thomaa 
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M.  Cooley  admits  (Const  Litn.,  6Ui  Ed.,  p. 
747,  note  1)  that  "It  must  be  confessed  that 
it  is  impossible  to  harmonize  the  cases."  An 
examination  of  the  large  number  of  authori- 
ties cited  by  counsel  in  the  argument  of  this 
case  accentuates  the  statement  of  Judge 
Cooley,  and  perhaps  we  shall  not  be  obnox- 
ious to  the  charge  of  evading  a  duty  should 
we  decline  to  enter  upon  a  task  which  so 
eminent  a  jurist  declares  to  be  hopeless.  We 
confess  ourselves  unable  to  appreciate  the 
argument  which  would  make  the  language 
of  section  1  of  article  20  and  section  3  of 
sald^  article  synonymous  or  expressive  of  the 
same  intention.  If  they  were,  as  counsel 
for  defendants  contend,  intended  to  mean  the 
same  thing,  why  was  not  the  same  language 
used?  We  know  of  no  rule  of  construction, 
uor  has  our  attention  been  called  to  any,  that 
would  warrant  us  in  arbitrarily  saying  that 
the  language  used  in  the  two  sections  was 
Intended  to  mean  the  same  thing.  On  the 
contrary,  the  reason  seems  to  us  to  be  the 
other  way.  We  can  understand  why  the 
makers  of  the  constitution  should  apply  a  dif- 
ferent and  more  stringent  rule  in  the  adop- 
tion of  a  call  for  a  constitutional  convention 
from  what  they  would  in  the  matter  of  a 
mere  amendment  It  is  true,  the  amend- 
ment under  consideraticm  is  one  of  vast  im- 
portance, but  so,  likewise,  are  the  other 
amendments  submitted  at  the  same  time. 
With  the  character  or  importance  of  the 
amendment  we  have  nothing  to  do  In  this 
consideration.  Was  the  amendment  adopted 
as  required  by  the  terms  and  provisions  of 
the  constitution?  To  hold  that  It  was  not  Is 
virtually  to  say  that  no  amendment  of .  the 
constitution  Is  practicable.  In  fact  counsel 
do  not  strenuously  contend  for  a  construction 
Involving  such  a  conclusion,  but  rather  insist 
that  the  words  "majority  of  the  electors," 
In  section  1,  should  be  construed  to  mean  the 
smne  as  the  words  "majority  of  all  the  elec- 
tors voting  at  such  election,"  in  section  3. 
Even  the  authorities  cited  by  counsel  do  not 
go  to  such  an  extent  or  sustain  such  a  con- 
clusion. 

For  us  to  go  into  an  analysis  of  all  the 
authorities  cited  and  read  upon  the  argu- 
ment would  accomplish  nothing.  W^e  have 
carefully  examined  them  all,  in  the  light  of 
the  able  arguments  of  counsel,  and  we  find 
ourselves  unable  to  base  our  conclusions  up- 
on any  apparent  weight  of  authority.  We 
must  decide  this  case  upon  the  provisions  of 
our  constitution  as  the  same  appear  to  us, 
and,  so  doing,  we  are  compelled  to  say  that 
the  construction  contended  for  by  the  peti- 
tioner is  the  correct  one.  Experience  has 
shown  that  it  is  almost,  if  not  quite,  an  im- 
possibility to  secure  an  expression  from  ev- 
ery elector  upon  any  question,  and,  above  all, 
upon  a  question  of  an  amendment  of  the  con- 
stitution; and  It  is  equally  difficult  to  ascer- 
tain the  actual  number  of  electors  at  any 
given  time.  To  rely  upon  the  vote  cast  up- 
on some  other  question  at  the  same  election 


would  be  entirely  unsatisfactory,  and  such  a 
construction  Is,  we  think,  at  least  Impliedly 
negatived  by  the  provisions  of  section  3. 
While  it  is  true  that  some  10,000  or  more 
electors  would  seem  to  have  been  entirely 
IndifTerent  upon  the  question  of  the  adop- 
tion of  this  and  the  other  amendments,  still 
all  were— must  have  been— fully  advised  as 
to  the  importance  of  the  questions  submitted, 
and  should  their  indilference  be  taken  as  cod- 
cluslve  of  their  opposition  to  the  amend- 
ments? Upon  what  rule  of  honesty  or  right- 
eousness can  this  be  claimed?  Is  it  not  more 
reasonable,  as  well  as  more  righteous,  to  say 
that  in  a  matter  about  which  they  manifest 
such  Indifference  their  silence  shall  be  taken 
as  assent?  We  hold  that  the  amendment  un- 
der discussion  is  adopted,  and  has  become  a 
part  of  the  constitution  of  the  state  of  Idaho. 

SULLIVAN,  J.,  concurs. 

MORGAN,  C.  J.  (concurring).  At  the  last 
general  election  In  the  state  of  Idaho,  which 
occurred  In  November,  the  following  ques- 
tion was  submitted  to  the  electors  of  the  state, 
to  wit:  "Shall  section  2  of  arOcle  6  of  the 
constitution  of  the  state  of  Idaho  be  so 
amended  as  to  extend  to  women  the  equal 
right  of  suffrage?"  The  vote  of  the  electors 
on  the  proposed  amendment  was  as  follows: 
For  said  amendment,  12,126;  against  said 
amendment  6,282.  The  question  submitted 
to  this  court  is:  "Under  the  provisions  of 
the  constitution  and  laws  of  this  state,  does 
this  amendment  become  a  part  of  the  consti- 
tntion?"  No  question  of  like  Importance  has 
been  submitted  to  this  court  during  its  exist- 
ence. If  decided  in  the  affirmative,  It  nearly 
doubles  the  qualified  voters  of  the  state.  It 
demands  careful  investigation  and  consid- 
erate judgment.  It  may  not  be  Improper, 
therefore,  for  me  to  give  my  reasons  for  con- 
currence in  the  judgment  of  this  court 

The  question  of  the  policy  or  practicability 
of  such  a  radical  change  In  the  fundamental 
law  of  the  state.  In  regard  to  the  qualifica- 
tion of  electors,  not  being  an  issue  in  this 
cause,  I  do  not  propose  to  discuss.  The  prop- 
osition that  the  language  of  the  constitution 
with  reference  to  amendments  thereto  makes 
it  practically  impossible  to  secure  any  such 
I  shall  also  dismiss,  with  the  statement  that 
it  is  not  the  province  nor  within  the  authori- 
ty of  this  court  to  change  or  modify  its  pro- 
visions by  judicial  decision. 

The  provisions  of  our  own  constitution,  and 
of  others  similar  thereto,  with  reference  to 
the  votes  necessary  to  carry  any  proposition, 
may  be  properly  divided  into  three  classes: 

First.  Tliose  which  require  a  majority  or 
two-thirds  of  ail  the  votes  cast  at  a  general 
or  special  election.  Of  this  class  Is  section 
3  of  article  8,  regarding  county  and  city  In- 
debtedness, which  requires  "two-thirds  of 
the  qualified  electors  thereof  voting  at  an 
election  to  be  held  for  that  purpose";  that 
is,  two-thirds  of  the  qualified  electors  of  sacb 
county  or  city.    Also  of  the  same  class  Is  sec- 
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tlon  1  of  article  12,  which  provides  "that  clt- 
leB  and  towns  may  become  organized  when- 
ever a  majority  of  the  electors  at  a  general 
election  shall  so  determine."  So  Is  also  sec- 
tion 3  of  article  20,  which  provides  that  when 
It  shall  be  deemed  necessary  to  call  a  con- 
vention to  revise  or  amend  the  constitution, 
which  shall  be  called  If  a  majority  of  all  the 
electors  voting  at  said  election  shall  have 
voted  for  a  convention,  etc.  The  language 
of  these  sections  Is  clear  and  unmistalcable. 
It  needs  no  construction,  and  it  Is  only  nec- 
essary to  count  the  ballots  cast  at  any  such 
election  and  those  voting  for  the  proposition, 
to  ascertain  if  a  majority  of  all  those  vot- 
ing at  said  election  were  In  favor  of  the  prop- 
osition. 

Of  the  class  of  cases  cited  in  support  of  this 
proposition  are  St.  Joseph  Tp.  v.  Rogers,  16 
Wall.  C64,  to  which  case  the  fourteenth  sec- 
tion of  the  act  required  only  a  "majority  of 
the  legal  voters  of  such  township  voting  at 
such  election."  Of  the  same  tenor  is  the  case 
of  People  V.  Warfleld,  20  111.  la^i,  In  which  it 
Is  held  that  the  phrase  "majority  of  the  voters 
of  a  county"  Is  held  to  mean  a  majority  of 
those  voting  at  the  election.  Also,  People  v. 
Garner,  47  111.  246;  People  v.  Wlant,  48  lU. 
263;  Cass  Co.  v.  Johnston,  95  U.  S.  360;  State 
V.  Lhm  Co.  Court,  44  Mo.  504;  State  v.  Ren- 
Ick,  37  Mo.  270.  From  this  class  of  cases  we 
have,  perhaps,  sufficiently  quoted.  They  dif- 
fer from  the  language  of  our  constitution  in 
the  particular  under  discussion  to  this:  that 
In  those  cases  the  law  or  constitution,  as  the 
case  may  be,  positlrely  and  in  terms  requires 
a  majority  or  two-thirds  of  all  the  voters  of 
a  particular  district  or  of  the  state,  while  our 
constitution  requires  k  majority  of  the  electors. 
They  are  not  In  point  except  as  giving  the 
reasons  for  the  decisions,  which  differ  some- 
.  what  In  the  different  cases.  In  some  cases 
the  reason  given  is  that  it  is  a  practical  im- 
possibility to  ascertain  how  many  legal  voters 
there  may  be  at  the  time  of  the  election  In 
any  given  city,  county,  or  state.  This  reason 
applies  with  equal  force  in  the  case  at  bar. 
There  is  no  necessity  for  qualifying  the  word. 
It  Is  Impossible  to  ascertain  how  many  voters 
there  are  in  the  state  at  any  election.  There 
may  be  many  voters  in  the  state  who  did  not 
vote  for  governor,  for  instance,  who  did  not 
vote  for  the  presidential  electors;  and  there 
may  have  been  many  voters  who  voted  for 
attorney  general,  who  voted  neither  for  gov- 
ernor nor  presidential  electors.  The  impossi- 
bility of  the  task  is  apparent  at  once.  But, 
say  the  defendants,  this  Is  what  the  consti- 
tution requires,  and,  if  It  means  anything  ex- 
cept a  majority  of  the  electors  voting  upon 
the  proposition,  the  former  is  what  it  does 
xuean.  However,  they  say  this  provision  is 
-satlK&ed  by  considering  the  number  voting  at 
this  election,  as  the  whole  number  of  electors. 
But  we  know  this  is  not  true,  and  we  have 
no  warrant  for  such  construction,  either  In 
the  words  of  the  particular  section,  the  con- 
text, or  in  reason. 


The  second  class  of  cases  are  those  which 
require  a  majority  of  all  the  qualified  voters 
of  a  particular  district,  county,  city,  or  of 
the  qualified  voters  of  the  state.  This  pro- 
vision would  seem  to  be  too  plain  to  need  any 
construction,  or  to  lead  to  any  difference  of 
opinion.  The  courts,  however.  In  quite  a 
number  of  cases,  ha7e  construed  this  provi- 
sion to  be  satisfied  by  a  majority  of  the  votes 
cast  upon  the  proposition,  while  others  have 
construed  it  according  lo  the  strict  letter  of 
the  constitution  or  la*,  as  the  case  may  be. 
Of  the  latter  class  are  the  following  cases, 
cited  by  counsel  for  defendants,  to  wit:  State 
V.  Brassfleld,  67  Mo.  331  (in  which  case  the 
constitution  of  Missouri  states  that  a  county, 
city,  or  town  shall  not  be  authoriz,3d  to  be- 
come a  stockholder,  etc.,  imless  two-thirds  of 
the  qualified  voters  of  such  county,  city,  or 
town,  etc.);  Hawkins  v.  Board,  50  Miss.  735. 
The  same  provision  is  in  the  constitution  of 
Mississippi  (article  12,  |  14).  Cocke  v.  Gooch, 
5  Hcisk.  310.  "'No  part  of  a  county  shall  be 
taken  off  without  the  consent  of  two-thirds  of 
the  qualified  voters  In  such  part."  Const. 
Tenn.  art.  10,  §  4.  Duke  v.  Brown,  96  N.  C. 
127,  1  S.  E.  873.  Same  provision  In  the  con- 
stitution of  North  Carolina  (article  7,  §  7). 
These  decisions  are  not  in  potot,  for  the  pro- 
visions in  the  various  constitutions  are  all  of 
the  second  class,  as  quoted  above,  and  are  rad- 
ically different  from  our  own  provision  in 
section  1,  art.  20.  The  decisions  are  Instruct- 
ive, however,  as  indicating  the  trend  of  the 
opinions  held  by  the  various  courts  of  the 
country  upon  this  subject.  Of  precisely  the 
same  tenor  is  the  constitution  of  Illinois,  as 
quoted  in  People  v.  Brown,  11  111.  478.  Also 
statute  of  lUlnois,  as  construed  In  Chestnut- 
wood  V.  Hood,  08  111.  132.  It  required  a  "ma- 
jority of  all  the  legal  voters  of  the  county." 
i  In  People  v.  Town  of  Berkeley,  102  Cal.  298, 
36  Pac.  591,  also,  the  constitution  required,  in 
terms,  a  "majority  of  the  electors  voting  at  a 
general  election."  It  would  manifestly  be  a 
bootless,  and  certainly  a  very  monotonous,  un- 
dertaking, to  follow  through  all  the  decisions 
upon  a  precisely  similar  provision  of  statutes' 
and  constitutions.  They  are  substantially  the 
same. 

The  third  class  are  those  which  require  a 
majority  vote  in  the  afflrmative,  without  the 
specifications  attached  to  the  other  classes. 
In  this  class  the  term  "plurality  of  votes"  is 
spoken  of  as  being  sufficient  or  insufficient 
to  adopt  a  constitutional  amendment,  both  in 
brief  of  defendant  and  In  some  of  the  deci- 
sions of  the  courts.  The  term  must  have 
been  used  Inadvertently,  as  there  can  be  no 
plurality  of  votes  unless  there  are  three  or 
more  candidates,  or  three  ways  of  voting  up- 
on a  proposition,  as  a  plurality  is  the  number 
of  votes  received  by  one  candidate,  in  ex- 
cess of  those  received  by  either  one  of  two  or 
more  other  candidates,  and  not  a  majority 
over  both.  There  can  be  no  plurality  where 
there  are  but  two  candidates,  or  but  two 
ways  of  voting  on  a  proposition,  as  upon  a 
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constitutional  amendment.  Section  2  of  ar- 
ticle 18  of  the  constitution  of  Idaho  requires 
two-thirds  of  the  qualified  electors  of  a  coun- 
ty, voting  on  the  proposition  at  a  general 
election  in  favor  of  removal,  to  remove  a 
county  seat.  Section  3  of  article  18,  relating 
to  the  division  of  counties,  requires  a  majori- 
ty of  the  qualified  electors  of  the  territory 
proposed  to  be  cut  oft  voting  on  the  proposi- 
tion at  a  general  election  to  divide  a  county. 
Section  3  of  article  20  (the  next  section  of  the 
same  article),  in  which  Is  the  provision  under 
discussion,  requires,  in  order  to  call  a  conven- 
tion to  revise  or  amend  the  constitution,  that 
"a  majority  of  all  the  electors  voting  at  said 
election,  shall  have  voted  for  such  convention, 
at  the  next  general  election."  Evidently,  it 
was  not  the  Intention  of  the  framers  of  the 
constitution  to  require  either  one  of  these 
conditions  to  secure  an  amendment  to  the 
constitution.  .  If  it  had  been,  they  would  have 
80  expressed  It,  and  at  a  time  when  the  dif- 
ferent methods  of  making  the  constitution 
were  fresh  In  their  minds;  but  they  did  not 
do  so,  and  therefore  we  must  conclude  they 
did  not  Intend  It.  It  may  be  said,  however, 
that.  If  they  had  intended  that  only  the  votes 
cast  for  and  against  this  amendment  should 
be  considered,  they  would  have  so  expressed 
it,  as  in  section  9  of  article  7,  in  section  1  of 
article  8,  and  section  2  of  article  10.  While 
they  have  not  used  the  same  words  in  sec- 
tions 1  and  2  of  article  20,  we  contend  they 
have  substantially  said  so.  Section  2  of  ar- 
ticle 20  provides  that,  "If  two  or  more  amend- 
ments are  proposed,  they  shall  be  submitted 
in  such  manner  that  the  electors  shall  vote 
for  or  against  each  of  them  separately." 
Here  Is  a  positive  direction  that  the  elector 
shall  vote  either  for  or  against  the  proposi- 
tion. This  is  followed  by  the  statute,  section 
57,  p.  75,  1  Sess.  Laws  Idaho,  providing  that, 
when  the  question  of  a  constitutional  amend- 
ment is  to  be  submitted  to  the  people,  a  space 
of  half  an  inch  shall  be  left  opposite  the 
words  "Yes"  and  "No,"  printed  upon  the  bal- 
lot, on  which  the  voter  is  to  make  a  cross  op- 
posite the  answer  he  desires  to  make.  This 
was  followed  by  an  amended  section  57,  p. 
95,  3  Sess.  Laws  Idaho,  in  which  it  is  provid- 
ed that  a  circle  half  an  inch  In  diameter  shall 
be  made  opposite  the  words  "Yes"  and  "No," 
when  the  same  or  a  similar  question  is  to  be 
submitted.  In  which  the  voter  is  to  make  a 
cross  opposite  the  answ^er  he  desires  to  make. 
In  Senate  Joint  Resolution  No.  2,  approved 
January  21, 1895,  the  same  legislature  i>rovld- 
ed  that  the  following  question  shall'  be  sub- 
mitted to  the  electors  of  the  state:  "Shall 
section  2  of  article  0  of  the  constitution  be  so 
amended  as  to  extend  to  women  the  equal 
right  of  suffrage?"  In  accordance  with  the 
constitution  and  the  statute,  the  quesjtion  was 
submitted  with  the  words  "Yes"  and  "No" 
printed  in  separate  spaces,  with  a  circle  of 
the  required  size  opposite  each,  in  one  of 
which  each  voter  who  desired  to  express  an 
opinion  on  the  question  was  required  to  make 


a  cross.  Why  should  the  constitution  and 
two  diCCerent  legislatures  provide  that  those 
who  desired  to  vote  agalnart  the  proposition 
should  make  a  cross  opposite  the  word  "So" 
If  these  votes  were  not  to  be  counted,  ajid 
why  should  they  be  counted  If  all  those  who 
did  not  vote  at  all  were  to  be  counted  as  hav- 
ing voted  "No"?  There  Is  no  answer.  The 
constitution  and  the  statutes  say:  "All  you 
electors  who  believe  that  equal  right  of  suf- 
frage should  be  extended  to  women  stand  up, 
and  be  counted."  12,128  voters  stand  up,  and 
are  counted  In  the  affirmatltve.  The  consti- 
tution and  statutes  say  with  equal  distinct- 
ness: "All  you  qualified  electors  who  believe 
that  the  equal  right  of  suffrage  should  not  be 
extended  to  women  stand  up  and  be  count- 
ed." 6,282  stand  up  and  are  counted.  18,408 
votes  in  all  cast  upon  the  question.  But,  say 
the  defendants,  there  were  about  10,000  qual- 
ified voters  in  the  state  who  did  not  vote  at 
all  on  the  question,  that  should  be  counted 
as  having  voted  "No."  Why  should  they  be 
counted  in  the  negative?  The  constitution 
does  not  require  it,  neither  do  the  statutes. 
These  electors  either  have  no  opinion  on  the 
subject,  or  they  have  none  that  they  care  to 
express.  Why  should  they  he  counted  as 
having  voted  in  the  negative,  when  they  did 
not  vote  at  all  on  the  subject?  There  is  abso- 
lutely no  reason,  unless  the  constitution  <»' 
the  statutes  require  it,  and  we  have  seen 
they  do  not 

The  supreme  court  of  Maryland,  In  Walker 
V.  Oswald,  11  AH.  711,  in  construing  an  act  of 
submission  of  the  question  of  high  license  to 
the  voters  of  a  county,  wherehi  it  is  provided 
that  the  act  shall  take  effect  if  a  majority  ot 
the  voters  of  said  coimty  shall  determine  by 
their  ballots  In  Its  favor,  holds  that  those  vot- 
ers absenting  themselves,  and  those  who,  being 
present,   abstain   from   voting,   are   considered 
as  having  acquiesced  in  the  result,  and  that 
the  measure  is  adopted  if  It  receives  a  majority 
of  those  voting  upon  It,  even  though  It  fail  to 
receive  a  majority  of  the  votes  cast  upon  some 
other  subject.    Cass  Co.  v.  Johnston,  95  U.  S. 
369.     The  supreme  court  of  Minnesota,  in  Day- 
ton V.  City  of  St.  Paul,  22  Minn.  400,  constmes 
the  following  provision  of  the  constitution  of 
the  state:    "And  if  it  shall  apix^ar  in  a  man- 
ner provided  by  law  tliat  a  majority  of  the  vot- 
ers present  and  voting  shall  have  ratified  such 
alterations  or  amendments,  the  same  shall  be 
valid  to  all  Intents  and  purposes  as  a  part  of 
the  constitution."    The  court  declares  that  '•the 
amendment  Is  ratified  If  It  receives  a  majority 
of  all  the  votes  upon  it,  although  not  a  majority 
of  the  votes  cast  at  the  election."    The    court 
says  further  that  "it  Is  the  general  rule  In  af- 
fairs of  government  that  an  election  or  a  vis- 
ing, whenever  called  for.  Is  to  be  determined 
by  Hie  votes  of  those  who  vote  to  fill  the  office 
which  is  to  be  filled,  or  for  or  against  the  prop- 
osition which  Is  to  be  adopted  or  rejected,  and 
not  by  counting  on  either  side  those  who  do  niA 
vote  at  all."    And  this.  In  my  opinion,    is  the 
true  rule,  as  those  who  express  no    opinitai 
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Eboulcl  Dot  be  counted  as  baving  expressed  any 
on  either  side.  This  Is  a  government  by  the 
people  ^ho  have  opinions,  and  are  wlUlng  to 
express  them.  Representatives  are  elected  both 
in  congress  and  the  legislature.  Officers  are 
elected,  constitutions  are  framed,  and  laws  en- 
acted, and,  of  right,  ought  to  be,  by  these  men, 
and  by  these  only.  See,  also,  Taylor  v.  Taylor, 
10  Minn.  107  (Gil.  81).  In  State  v.  Barnes  (N. 
D.)  55  N.  W.  883,  the  court  says:  "Congress 
passed  an  enabling  act  permitting  North  Dakota 
to  call  a  convention,  formulate  a  constitution, 
submit  it  to  the  people,  at  the  same  time  sub- 
mit separate  articles  which  required  for  their 
adoption  a  majority  of  the  legal  votes  cast." 
The  supreme  court  held  that  an  article  which 
was  submitted  under  this  clause,  and  received 
a  majority  of  the  votes  cast  upon  this  question, 
was  adopted,  although  it  did  not  receive  a  ma- 
jority of  the  votes  cast  for  governor.  The  lan- 
guage is  much  stronger  than  in  the  case  at  bar. 
In  People  v.  Clute,  50  N.  Y.  461,  the  court 
says:  "It  is  the  theory  and  practice  of  our  gov- 
ernment tliat  a  minority  of  the  whole  body  of 
qualified  electors  may  elect  to  an  otBce  when 
a  majority  of  that  body  refuse  or  decline  to  vote 
for  any  one  for  that  office.  Those  who  are  ab- 
sent from  the  polls.  In  theory  and  practical  re- 
sult are  assumed  to  assent  to  the  action  of  those 
who.  go  to  the  polls;  and  those  who  go  to  the 
polls,  and  do  not  vote  for  any  candidate  for 
an  office  [that  express  no  opinion],  are  bound 
by  the  result  of  the  action  of  those  who  do; 
and  he  who  receives  the  highest  number  of 
earnest,  valid  ballots  is  the  one  chosen  to  the 
office."  The  supreme  court  of  Kansas,  In  Board 
V.  Winldey,  29  Kan.  36,  says  that  "at  a  gen- 
eral election  for  coimty  or  township  officers,  if 
a  majority  of  the  votes  cast  are  for  a  bounty 
for  the  growing  of  hedges,  the  county  commis- 
sioners shall  declare  the  law  to  be  in  full  force 
and  effect."  Held  tha't,  If  a  majority  of  the 
votes  cast  upon  that  question  are  for  the  prop- 
osition, It  Is  legally  adopted,  notwithstanding  it 
failed  to  receive  a  majority  of  all  the  votes  cast 
at  the  election  for  township  officers.  In  the 
case  of  St.-  Joseph  Tp.  v.  Rogers,  supra,  the 
thirteenth  section  of  the  act  then  upder  con- 
sideration provided  that  where  elections  may 
have  already  been  held,  and  a  majority  of  the 
legal  voters  of  any  town.shIp  or  incorporated 
town  were  In  favor  of  the  proposition,  then,  etc. 
It  will  be  noticed  that  this  language  Is  much 
stronger  than  the  language  under  discussion  in 
this  cause;  as  in  section  1,  art.  20.  Const.,  the 
language  is  that,  If  a  majority  of  the  electors 
shall  ratify  the  same.  It  shall  become  a  part  of 
the  constitution,  etc.;  and  in  the  above  cause 
(St.  Joseph  Tp.  V.  Rogers)  the  court  hold  that 
a.  majority  of  the  legal  voters  of  the  township 
voting  at  the  election  was  sufficient  to  author- 
ize the  subscription,  although  all  the  voters 
voting  on  both  sides  were  together  but  a  minor- 
ity of  all  the  legal  voters  of  the  township.  In 
People  V.  Warfleld,  20  111.  165,  the  court  fm- 
•tlier  says:  "If  we  go  beyond  this,  and  Inquire 
-whether  there  are  other  voters  of  the  county 
-vvbo  were  detained  from  the  election  by  ab- 


sence or  sickness,  or  voluntarily  absented  them- 
selves from  the  polls,  we  should  introduce  an 
Interminable  inquiry,  and  Invite  contest  in  elec- 
tions of  the  most  harassing  and  baneful  char- 
acter. If  we  did  not  destroy  all  the  practical 
benefits  of  laws  pas.%d  under  those  provisions 
of  the  constitution." 

Here,  then,  are  a  number  of  decisions  which 
declare  that,  when  a  coastltution  or  statute 
declares  that  a  proposition  requires  a  ma- 
jority or  two-thirds  of  all  the  voters  of  a 
given  locality,  such  provision  is  satisfied  If 
the  proposition  receives  a  majority  or  two- 
thirds,  as  the  case  may  be,  of  all  those  vot- 
ing, taking  no  account  whatever  of  those,  be 
the  number  large  od  small,  who  fall  to  vote. 
It  is  admitted  that  If  a  special  election  was  au- 
thorized and  held  on  this  question,  and  it  ap- 
I)eared  that  3,000  votes  or  a  less  number  were 
cast  for  the  proposition,  and  1,500  against  it.  It 
would  be  legally  adopted.  This  is  a  distinction 
without  a  difference,  as  hi  this  case  the  amend- 
ment is  voted  on  separately,  precisely  the  same 
as  it  would  be  if  no  other  question  was  present- 
ed, or  no  officers  were  to  be  elected,  and  the 
vote  taken  and  reported  to  the  canvassers  sep- 
arately in  the  same  way  it  would  have  been  had 
this  been  the  only  question  before  the  electors 
for  their  decision. 

To  recapitulate,  then:  Neither  the  constitution 
nor  the  statutes  require  either  a  majority  of  all 
the  qualified  voters  of  the  state,  or  a  majority 
of  all  the  votes  cast  at  the  election.  It  Is  dear 
that  the  decided  weight  of  authority  in  such  cases 
Is  that  the  proposition  is  decided  in  the  affirma- 
tive If  it  receives  a  majority  of  all  the  votes 
cast  upon  the  question.  By  many  of  the  courts 
it  Is  considered  that  those  who  abeent  them- 
selves from  the  polls,  or,  being  present,  do  not 
vote  upon  the  question,  assent  to  the  will  of 
the  majority  who  do  vote  upon  the  question. 
By  this  comi  It  is  held  that  those  who  have 
no  opinion  on  the  subject,  or  none  that  they 
care  to  express,  not  baving  voted  on  either 
side  of  the  question,  should  not  be  counted  up- 
on either  side.  As  to  this  question  they  are 
not  qualified  voters. 

For  the  reasons  stated,  I  concur  with  opinion 
expressed  by  Mr.  Justice  HUSTON. 


(23  Colo.  2E3) 

RIALTO  MINING  &  MILLING  CO.  v. 

LOWELL  et  al. 

(Supreme  Court  of  Colorado.     Nov.  16,  1896.) 

Complaint  —  Actios  to  Foreclose  Mechanics' 
Liens. 
Under  Mills'  Ann.  St.  g  2894,  which  per- 
mits tlie  assignment  of  claims  for  which  me- 
chanics' liens  may  be  enforced,  and  allows  all 
the  claims  held  by  one  claimant  to  be  includert 
in  one  statement  for  a  lien,  where  a  plaintiff 
served  the  notice  and  filed  the  statement  for  a 
lien  required  by  statute,  including  therein  sever- 
al claims,  it  was  not  necessary  in  his  complaint 
in  an  action  to  foreclose  that  he  should  allege 
the  service  of  the  notice  and  filing  of  the  state- 
ment in  eacli  separate  cause  of  action  set  out, 
but  one  allegation  of  such  facts  was  sufficient. 

Appeal  from  district  court,  Gilpin  county. 
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Action  by  Benjamin  P.  Lowell  and  others 
against  the  Rialto  Mining  &  Milling  Com- 
pany to  foreclose  mechanics'  liens.  Decree 
for  plaintiffs,  and  defendant  appeals.  Af- 
firmed. 

A  number  of  persons  claiming  liens  uptfn 
defendant's  mining  property  for  materials 
furnished  therefor  and  for  labor  performed 
thereupon  Joined  as  plaintiffs  in  this  action 
to  foreclose  these  liens.  The  complaint  con- 
tains 18  separate  causes  of  action.  To  each 
one  of  these  defendant  filed  a  separate  de- 
murrer on  the  ground  that  it  did  not  set 
forth  facts  sufllcieut  to  constitute  a  cause  of 
action.  These  demurrers  were  oveiTuletl  by 
the  court,  and,  the  defendant  electing  to 
stand  by  the  same,  the  court  thereupon  heard 
evidence  in  support  of  the  complaint,  and 
made  findings  of  fact  in  favor  of  the  plain- 
tiffs, and  rendered  a  decree  of  foreclosure  as 
prayed  for.  To  reverse  this  decree  the  de- 
fendant has  appealed  to  this  court 

Talbot  &  Dennison,  for  appellant.  Chase 
Wlthrow,  E.  W.  Hurlbut,  and  J.  McD.  Live- 
say,  for  appellees. 

CAMPBELL.  J.  (after  stating  the  facts). 
Counsel  for  the  appellant  concede  that  the 
first  five  causes  of  action  are  good.  The  oth- 
ers are  said  to  be  defective  In  this:  that  in 
neither  thereof  is  there  averred  that  the  lien 
claimant  seiTed  ui>on  the  defendant  a  writ- 
ten notice  of  bis  lutcution  to  file  a  statement 
of  lien,  or  that  he  actually  did  file  such  lien 
with  the  county  clerk,  as  required  by  our 
statute  (Sess.  Laws  1893,  p.  318,  §  3).  As 
these  preliminary  steps  must  be  taken  before 
a  lien  attaches,  It  Is  said  that  they  must  be 
alleged  In  the  complaint,  the  point  being  that 
each  cause  of  action  must  be  good  in  Itself 
without  reference  to,  or  aided  by,  any  other 
cause  of  action  in  the  complaint.  It  appears 
from  the  complaint  that  the  first  five  causes 
of  action  were  for  liens  claimed  by  the  re- 
spective claimants  for  materials  furnished  or 
for  labor  performed  by  themselves.  The 
causes  numbered  consecutively  from  6  to 
13  were  in  favor  of  Florence  Sullivan;  one 
of  which  accrued  to  Sullivan  for  services 
which  he  himself  performed,  and  the  other 
seven  were  upon  claims  which  had  been  as- 
signed to  him  by  other  persons  for  the  pur- 
pose of  this  foreclosure,  which  our  statute 
permits.  The  causes  of  action  numbered 
consecutively  from  14  to  18  were  In  favor  of 
Peter  Daly  as  plaintiff;  one  of  which  was 
for  services  performed  by  him,  and  the  Other 
four  he  asserted  as  assignee.  An  examina- 
tion of  the  complaint  shows  that  Sullivan, 
as  plaintiff,  did  not,  In  each  of  these  eight 
causes  of  action,  make  the  averment  that  he 
served  upon  the  defendant  the  notice,  or  filed 
with  the  county  clerk  the  statement,  requir- 
ed by  the  statute.  But  at  the  end  of  the 
statement  of  the  thirteenth  cause  of  action 
are  found  allegations  to  the  effect  that  the 
said  seven  liens  so  assigned  to  Sullivan  were 


assigned  to  him  before  the  service  of  notice 
and  filing  of  statement,  and  that  thereafter, 
and  within  the  statutory  time,  he  did  serve 
upon  the  defendant  a  written  notice,  and 
filed  with  the  clerk  the  statement  reaulred. 
in  each  of  which  he  combined  with  the  claim 
accruing  to  him  In  his  own  right  all  the  said 
claims  which  had  been  theretofore  assigned 
to  bim. 

Our  statute  (MiUs'  Ann.  St  S  28&i)  permits 
an  assignment  of  claims  before  or  after  the 
filing  of  the  statement  referred  to;  and  also 
permits  any  claimant,  whether  assignee  or 
otherwise,  to  include  all  the  liens  he  may 
possess  In  any  one  statement  Where,  there- 
fore, several  causes  of  action  are  declared 
upon  in  one  complaint  In  favor  of  one  and 
the  same  plaintiff,  whether  the  liens  are  pos- 
sessed by  him  as  assignee,  or  In  his  own 
right  and  where,  after  the  assignment,  be 
has  served  the  written  notice  and  filed  the 
statement  required  by  the  statute,  and  has 
included  therein  ail  of  said  claims  owned  by 
him,  and  for  which  he  has  brought  suit  It  Is 
not  necessary  to  aver  In  each  separate  cause 
of  action  arising  out  of  said  liens  that  be 
served  the  written  notice  and  filed  the  state- 
ment but  It  Is  sufficient  If,  either  at  the  be- 
ginning or  the  end  of  the  complaint  relating 
to  said  causes  of  action,  there  is  a  general 
statement  or  averment  of  the  service  of  the 
notice  and  filing  of  the  statement 

The  causes  of  action  accruing  to  the  plain- 
tiff Peter  Daly  are  In  the  same  situaUon  as 
those  in  favor  of  the  plaintiff  Sullivan,  and 
the  same  rule  is  applicable.  It  follows  that 
the  Judgment  below  was  right,  and  It  la 
therefore  afllrmed.    Aflirmed. 


(23  Colo.  247) 

SINGER  MANUF'G  CO.  v.  CONVERSE 
et  al. 

(Supreme  Court  of  Colorado.     Nov.  16,  1890.) 

Contract  for  Leasi  op  Peksosaltt— Siosatcb* 
BV"  Lessor— Replevin — Purcbasb  with- 
out Notice— Pleading. 

1.  The  signature  of  a  lessor  to  a  lease  of  an 
article  of  personal  property  is  not  essential  to  its 
validity,  where  the  article  is  delivered  to  the 
lessee  thereunder. 

2.  Where  a  sewing  machine  was  delivered  by 

Elaintiff  to  R.,  under  a  written  agreement  whidh 
y  its  terms  was  a  lease,  and  was  by  R.  trans- 
ferred to  defendant,  an  answer,  in  an  action  by 
plaintiff  to  recover  the  machine,  which  alleges 
that  the  contract  under  which  plaintiff  deliT- 
ered  the  machine  was  in  fact  one  of  condition- 
al sale,  and  that  defendant  when  purchasjns 
it,  had  no  notice  of  any  claim  or  right  of  plain- 
tiff therein,  is  demurrable,  where  no  contract 
jutside  of  that  embodied  in  the  writing  is  al- 
/eged,  and  it  is  not  alleged  that  plaintiff  was  ig- 
norant of  its  terms,  nor  that  R.  had  complied 
with  the  conditions,  so  as  to  become  the  owner 
of  the  property. 

Error  to  Arapahoe  county  court 

Action  by  the  Singer  Manufacturing  Ootn- 
pany  against  John  C.  Converse  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.     Reversed. 
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The  complaint  alleges  that  the  Singer  Man- 
nfacturiug  Company  was  the  owner  of  a  sew- 
ing machine,  which,  on  the  10th  of  December, 
1802,  it  delivered  to  one  Eva  Iledd,  under  and 
In  pursuance  of  the  following  instrument  in 
writing:  "Lease.  This  certifies  that  I,  Mrs. 
Eva  Redd,  •  •  *  have  received  of  the  Sin- 
ger Manufacturing  Ck)mpany  *  *  •  one 
Singer  sewing  machine,  •  •  •  with  ap- 
paratus'belonging  thereto,  all  in  good  order, 
and  valued  at  seventy  dollars,  which  I  am 
to  use  with  care,  and  Iveep  in  lllie  good  order, 
and  for  the  use  of  which  I  am  to  pay  as  fol- 
lows: Five  dollars  cash  on  the  delivery  of 
this  agreement,  the  receipt  whereof  is  hereby 
acknowledged,  and  accepted  as  payment  for 
the  rent  of  the  first  month  only,  and  then  at 
the  rate  of  five  dollars  per  month,  payable  in 
advance,  on  the  10th  day  of  each  month  here- 
after, for  six  months,  at  its  agency  in  Denver 
City,  Colo.,  without  notice  or  demand.  But  If 
default  shall  be  made  in  either  of  the  pay- 
ments, or  if  I  shall  sell  or  offer  to  sell,  re- 
move or  attempt  to  remove,  the  said  ma- 
chine from  my  aforesaid  residence,  without 
the  written  consent  of  the  Singer  Manufactur- 
ing Company,  then,  and  in  that  case,  I  agree 
to  return  the  same,  and  that  it  or  its  agent 
may  resume  actual  possession  thereof;  and  1 
hereby  authorize  and  empower  the  said  the 
Singer  Manufacturing  Company,  or  its  agent, 
to  enter  the  premises  wherever  the  said  ma- 
chine may  be,  and  take  and  carry  the  same 
away,  hereby  waiving  any  action  for  trespass 
or  damages  therefor,  and  disclaiming  any  right 
of  resistance  thereto,  and  also  waive  all  right 
of  homestead  or  other  exemptions  under  laws 
of  said  state,  as  against  this  obligation.  Wit- 
ness my  hand  and  seal,  this  10th  day  of  De- 
cember, 1892.  Mrs.  Eva  M.  Redd.  [Seal.]" 
It  is  further  alleged  that  said  Eva  Redd  paid 
only  the  sum  of  five  dollars  for  the  first 
month  for  said  machine,  and  has  wholly  fail- 
ed to  pay  any  rent  for  the  succeeding  months 
as  stipulated;  that,  after  the  delivery  of  the 
machine  by  the  plaintiff  to  said  lessee,  she 
sold  and  mortgaged  the  same  to  the  Star  Loan 
Company  without  plaintiff's  knowledge  or 
consent,  and  thereafter  the  said  mortgagee 
wrongfully  sold  and  delivered  the  same  to  the 
defendants  in  this  action.  To  the  complaint 
alleging  this  state  of  facts,  there  was  filed  an 
answer,  in  general  terms  denying  the  right  of 
the  plaintiff  to  recover,  in  which  answer,  how- 
ever, the  defendants  admitted  that,  when  said 
machine  was  delivered  to  Eva  Redd,  she  ex- 
ecuted and  delivered  to  the  plaintiff  the  so- 
called  lease  or  instrument  in  writing  set  out 
in  the  complaint.  They  claimed,  however, 
that  the  same  was  not  signed  by  the  plaintiff, 
and  did  not  then  fully  express  the  agreement 
actually  made  between  the  plaintiff  and  said 
Redd  In  reference  to  the  sewing  machine. 
The  true  native  of  the  transaction  between 
plaintiff  and  said  Redd,  instead  of  a  lease, 
was  said  to  be  a  conditional  sale  of  the  sew- 
ing machine  to  said  Redd  upon  the  install- 
ment plan,  it  being  agreed  between  them  that 


said  Redd  should  pay  for  the  machine  in  pay- 
ments of  five  dollars  a  month,  and,  when 
she  had  fully  made  all  of  the  six  payments 
provided  for,  said  Redd  was  then  to  become 
the  absolute  owner  of  the  machine  without 
further  or  other  transfer  or  conveyance,  and, 
in  case  of  a  failure  so  to  pay,  the  vendor  waa 
authorized  to  resume  possession  of  the  prop- 
erty, according  to  the  terms  of  the  said  in- 
strument set  out  in  the  complaint.  It  was 
then  alleged  that,  while  the  said  Redd  was  In 
possession  of  the  machine,  and  while  she  was 
not  in  default  to  the  plaintiff,  she  borrowed  of 
the  Star  Loan  Company  a  certain  sum  of 
money,  to  secure  the  payment  of  which  she 
executed  a  chattel  mortgage  upon  this  ma- 
chine, and  that  afterwards,  upon  violation  of 
the  terms  of  the  chattel  mortgage  by  said 
Redd,  the  mortgagee  took  possession  of  the 
mortgaged  property,  and,  in  accordance  with 
the  terms  of  the  chattel  mortgage,  made  a 
sale  of  the  mortgaged  property  to  the  de- 
fendants in  this  action.  It  is  further  alleged 
that  neither  the  said  mortgagee  nor  any  of  the 
defendants,  at  the  time  they  acquired  their 
rights,  had  knowledge  or  notice  of  any  claim 
on  the  part  of  the  plaintiff  to  said  sewing 
machine,  but  they,  and  each  of  them,  bought 
the  machine  In  good  faith,  for  value,  vyithout 
knowledge  or  notice  of  plaintiffs  right  or 
claim  thereto.  To  this  answer  the  plaintiff 
filed  a  demurrer  on  the  ground  that  it  con- 
stituted no  defense.  This  was  overruled  by 
the  court,  and,  the  plaintiff  electing  to  stand 
thereby,  the  court  gave  Judgment  for  the  de- 
fendants. To  reverse  this  Judgment  plain- 
tiff prosecutes  this  writ  of  error. 

R.  H.  Gllmore,  for  plaintiff  hi  error.  Whit- 
ford  &  Lindsleiy,  for  defendants  in  emr. 

CAMPBELL,  J.  (after  stating  the  facts). 
The  answer  denies  that  the  plaintiff  is  the 
owner  or  entitled  to  the  possession  of  the  ma- 
chine in  controversy.  It  also  denies  that  the 
defendants  had  any  knowledge  or  notice  of 
the  plaintiff's  claim  thereto  when  they  pur- 
chased. The  answer,  however,  must  be  taken 
in  its  entirety.  That  the  plaintiff  was  once 
the  owner  is  admitted.  The  answer  further 
admits  that  the  plaintiff  delivered  the  ma- 
chine to  Redd,  and  that,  upon  such  delivery, 
she  executed  and  delivered  to  the  plaUitiff  the 
instrument  in  writing  set  out  in  the  com- 
plaint. Upon  its  face  this  Is  a  lease,  and 
nothing  else.  But  defendants  say  that  plain- 
tiff did  not  sign  the  writing,  and  therefore  the 
transaction  between  the  plaintiff  and  Redd 
did  not  amount  to  a  lease.  Plaintiff's  signa- 
ture was  not  essential  thereto.  It  delivered 
the  machine,  and  thereby  performed  its  part 
of  the  contract,  and  the  execution  of  the  writ- 
ing by  Redd  alone,  and  its  delivery  to  the 
plaintiff,  made  the  same  a  binding  obligation 
upon  her.  If,  then,  this  writing  correctly  evi- 
dences the  transaction,  it  was  a  lease,  and 
the  lessee  bad  no  authority  to  sell  or  convey 
title  to  the  leased  property,  even  to  a  bona 
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flde  purchaser  without  notice  of  the  lessor's 
rights. 

But  the  answer  further  alieges  that  the 
transaction  as  set  forth  in  the  complaint  was 
not  a  lease,  but  a  conditional  sale,  and  that 
the  title  did  not  pass  to  the  conditional  vendee 
until  she  paid  the  full  purchase  price.  Nev- 
ertheless, the  defendants  say,  they  are  enti- 
tled to  the  property,  because,  without  notice 
of  this  claim  of  the  plaintiff,  they  bought  the 
machine,  relying  upon  the  indicia  of  owner- 
ship arising  from  the  possession  Iield  by  said 
vendee.  Whether  their  claim  concerning  the 
nature  of  the  transaction  between  plaintiff 
and  Redd  is  based  upon  their  construction  of 
the  writing  denomluuted  a  "lease,"  or  wheth- 
er it  is  founded  upon  another  and  distinct 
agreement  in  terms  constituting  the  transac- 
tion a  sale,  is  somewhat  difficult  to  deter- 
mine, if  wc  talie  into  consideration  merely  one 
or  more  separate  allegations  of  the  answer. 
But,  taking  the  pleading  as  a  whole,  and 
considering  that  it  admits  the  delivery  of  the 
machine  by  plaintiff  to  Redd  under  the  terms 
of  the  so-called  lease,  and  also  alleges  that, 
if  Redd  failed  to  pay  as  stipulated,  the  plain- 
tiff is  authorized  to  resume  possession  accord- 
ing to  the  terms  of  that  instrument,  and  that 
no  claim  is  made  that  there  was  any  transac- 
tion between  the  parties  relating  to  the  ma- 
chine other  than  that  evidenced  by  this  writ- 
ing, it  seems  that  the  former  supposition  Is 
correct,  and  that  the  defendants  themselves 
concede  that  this  so-called  lease  measures  the 
rights  of  the  parties.  This  is  further  mani- 
fest from  the  argument  of  appellees'  counsel, 
and  the  citation  of  authorities  by  them,  that 
such  a  transaction,  though  under  the  guise  of 
a  lease,  is,  in  fact,  a  sale.  If  such  be  the 
basis  for  their  claim,  the  judgment  below  is 
wrong,  for  such  a  construction  of  this  writing 
is  unwarranted,  as  there  is  nothing  in  Its  pro- 
visions or  on  its  face  that  constitutes  the 
transaction  a  conditional  sale. 

On  the  assumption,  however,  that  the  sale 
was  a  conditional  one,  under  a  distinct  agree- 
ment therefor  (which  we  think  the  answer 
does  not  sufficiently  make  apparent),  we  still 
think  the  court  erred  in  overruling  the  de- 
murrer. A  demurrer  admits  only  such  facts 
as  are  well  pleaded.  The  answer,  it  is  true, 
denies  that  the  defendants  bad  any  knowl- 
edge or  notice  of  the  plaintiff's  claim;  but 
the  answer,  as  has  been  said,  must  be  taken 
as  a  whole.  True  it  is  that  the  defendants 
deny  knowledge  when  their  purchase  was 
made;  but  they  admit,  In  their  answer,  that 
Redd  held  the  property  as  a  conditional  ven- 
dee, with  the  title  still  in  her  vendor  till  the 
terms  of  the  sale  were  complied  with,  and 
that  such  compliance  was  not  had.  While, 
therefore,  they  deny  generally  any  knowledge 
by  them  of  plaintiff's  claims  of  ownership, 
they  siwciflcally  aver  knowledge  of  the  terms 
nnd  conditions  of  the  sale.  These  averments 
could  not  have  been  made,  had  not  the  de- 
fendants known  of  the  conditional  sale  and  its 
terms.    They  failed  to  negative  the  fact  that 


this  knowledge  existed  when  they  bought; 
and,  while  they  aver  knowledge  of  the  sale 
and  its  terms,  they  apparently  seek  to  escape 
the  consequences  thereof  by  alleging  that  as- 
surances were  given  by  the  conditional  ven- 
dee that  she  had  complied  with  those  terms. 
This  they  cannot  do,  for  they  had  notice  of 
facts  sufficient  to  put  them  upon  inquiry  that 
would  have  resulted  in  their  learning  that 
the  payments  had  not  been  made.  Further- 
more, in  view  of  these  facts,  the  allegations 
of  general  denial  must  be  given  no  other  or 
different  effect  than  mere  conclusions  of  the 
pleader,  and  must  yield  to  the  other  specific 
allegations  of  facts  which  we  hold  are  equiva- 
lent to  averments  of  notice.'  The  case,  then, 
is  governed  by  the  doctrine  laid  down  in  Jones 
V.  Clark,  20  Colo.  353,  38  Pac.  371,  which 
holds  that  a  conditional  sale  Is  good  as 
against  a  purchaser  with  notice  of  its  terms. 

We  are  asked  by  counsel  for  appellant  In 
the  case  before  us  to  establish  the  general  rule 
said  to  be  enunciated  in  Harkness  v.  Russell, 
118  U.  S.  663,  7  Sup.  Ct.  51,  referred  to  ap- 
provingly in  the  Jones  Case,  supra,  that  "in 
the  absence  of  fraud,  an  agreement  for  a  con- 
ditional sale  is  good  and  valid,  as  well  against 
third  persons  as  against  the  parties  to  the 
transaction,"  whether  the  thta-d  persons  be 
bona  fide  purchasers  with  or  without  notice. 
But,  as  our  constijictlon  of  the  answer  Is  that 
the  defendants  have  failed  to  show  that  they 
were  without  notice  of  the  plaintiff's  dalm. 
we  rest  our  decision  on  the  doctrine  of  the 
Jones  Case.  What  we  might  say,  therefore, 
as  to  the  general  rule  contended  for  by  the 
appellant;  would  be  obiter.  It  follows  that 
the  judgment  of  the  district  court  should  be 
reversed,  and  the  cause  remanded,  and  it  is  so 
ordered.    Reversed. 

(23  Colo.  25S) 
ALLEN  V.  KING. 
(Supreme  Court  of  Colorado.     Dec.  7,  1S96.) 
Error  to  court  of  appeals. 
Action  by  Theodore  King  against  Gaines  M. 
Allen.     A  Judgment  for  plaintiff  having  been 
affirmed  by  the  court  of  appeals  (35  Pac.  1061). 
defendant  brings  error.    Affirmed. 

G.  M.  Allen,  in  pro.  per.     C.  C.  Post,  for 

defendant  in  error. 

PER  CURIAM.  This  case  Is  brought  here 
by  writ  of  error  to  a  judgment  of  the  court  of 
appeals,  rendered  in  the  case  of  Allen  v.  King. 
4  Colo.  App.  319,  35  Pac.  1061.  For  the  rea- 
son set  forth  in  its  opinion,  the  judgfnent  of 
the  coiurt  of  appeals  is  affirmed.   Affirmed. 


(23  Colo.  2a») 
MOLLIE  GIBSON  CONSOL.  MINING  & 

MILLING  CO.  V.  SHARP. 

(Supreme  Court  of  Colora'do.     Dec.  7,  189&) 

Constitutional  Law — Statutes — Titlb. 

Act  March  7,  1877  (Mills'  Aun.  St.  p.  1003 

et  seq.),  entitled  "An  act  concerning  damages," 
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giTing  a  cause  of  action  for  the  death  of  a  per- 
son, caused  by  the  neglJKent  act  of  another, 
to  persons  occupying  certain  rehitions  to  de- 
ceased, and  fixing  tne  damages  in  such  cases, 
contains  but  one  subject,  sufficiently  embraced 
in  the  title  of  the  act. 

Error  to  court  of  appeals. 

Action  by  WiUiani  Sharp  against  the  Mol- 
lle  Gibson  Consolidated  Mining  &  Milling 
Company.  From  a  judgment  of  the  court  of 
appeals  (38  Pac.  850,  5  Colo.  App.  321)  af- 
firming a  judgment  for  plaintiff,  defendant 
brings  error.     Affirmed. 

Brown  &  Smith,  for  plaintiff  In  error. 

CAMPBELL,  X.  This  case  Is  here  upon 
writ  of  error  to  the  judgment  of  the  court 
of  appeals  affirming  a  judgment  of  the  dis- 
trict court  of  Pitkin  county  In  fayor  of  the 
defendant  in  error.  The  action  is  under  our 
damage  act  (Mills'  Ann.  St.  p.  1003  et  seq.), 
and  was  brought  by  the  plaintiff,  as  the  fa- 
ther of  William  Sharp,  deceased,  who  met 
his  death  as  the  result  of  the  negligent  acts 
of  the  plaintiff  in  error  In  failing  to  provide 
In  Its  mine  for  its  employes  (of  whom  de- 
ceased was  one)  a  reasonably  safe  place  In 
which  to  work.  The  amount  of  the  judg- 
ment Is  not  sufficient  to  entitle  the  plaintiff 
in  error  to  a  hearing  in  this  court,  but  juris- 
diction Is  Invoked  on  the  ground  that  the  de- 
termination of  a  constitutional  question  is 
necessarily  Involved. 

The  act  of  1877,  upon  which  the  right  of 
the  plaintiff  depends.  Is  said  to  be  In  viola- 
tion of  section  21  of  article  5  of  the  consti- 
tution, which  provides  that  "no  bill  except 
general  appropriation  bills  shall  be  passed 
containing  more  than  one  subject,  which 
shall  be  clearly  expressed  in  Its  title;  but  If 
any  subject  shall  be  embraced  In  any  act 
which  shall  not  be  expressed  In  the  title, 
such  act  shall  be  void  only  as  to  so  much 
thereof  as  shall  not  be  so  expressed."  The 
net  Is  entitled  "An  act  concerning  damages, 
and  to  repeal  an  act  entitled  'An  act  concern- 
ing damages,'  approved  February  8,  1872." 
It  Is  conceded  that  sections  1,  3,  4,  and  5  are 
germane  to  the  title,  and  directly  connected 
with  the  general  subject  of  damages.  Sec- 
tion 2,  however.  Is  said  to  come  within  the 
inhibition  of  the  constitutional  provision  In 
question.  CJounsel  for  plaintiff  In  error  thus 
state  their  objections:  First,  there  are  in 
this  act  two  distinct  and  separate  subjects, 
legislated  upon  under  one  title;  second,  the 
subject-matter  of  the  act  is  not  clearly  ex- 
pressed in  the  title;  third,  the  provision  of 
the  statute  in  the  creation  of  a  new  right  is 
not  germane  to,  or  embraced  within,  the  title 
of  this  act;  fourth,  the  title  is  calculated  to 
mislead  as  to  the  substance  of  the  enact- 
ment. These  separately  numbered  proposi- 
tions may  well  be  treated  together.  If  the 
foregoing  contentions  are  true,  the  act  can- 
not be  upheld;  and  a  large  number  of  au- 
thorities are  cited  to  this  effect.  These  au- 
tboritles  we  have  examined,  and,  without 


any  attempt  to  review  them,  It  Is  sufficient 
to  say  that  most  of  them  are  not  at  all  per- 
tinent to  the  facts  of  this  case,  and  but  few 
aid  us  in  the  solution  of  the  question  before 
us.  Briefly,  let  us  consider  the  scope  and 
object  of  this  act.  For  injuries  Inflicted  by 
the  wrongful  act  of  another,  and  resulting 
in  the  death  of  the  Injured  party,  the  right 
to  recover  damages  against  the  wrongdoer 
is  given  to  persons  occupying  certain  rela- 
tions to  the  deceased.  Section  1  applies  on- 
ly to  wrongdoers  who  are  common  carriers 
of  'passengers.  Section  2  Includes  all  other 
wrongdoers.  The  other  sections  relate  to 
the  time  within  which  actions  are  to  be 
brought,  and  the  amount  of  the  recovery. 
For  the  purposes  of  this  case.  It  Is  Immate- 
rial whether,  as  plaintiff  In  error  contends, 
s^lon  2  creates  a  new  cause  of  action,  or, 
as  maintained  by  defendant  In  error,  that  It 
merely  transmits  causes  of  action  which  oth- 
erwise would  abate.  To  one  concerned  to 
know  the  civil  liability  In  this  state  of  one 
for  wrongful  injuries  committed  upon  anoth- 
er, so  that  the  latter  dies,  whether  the  In- 
quirer be  lawyer  or  layman,  he  naturally 
would  expect  to  get  his  information  from  a 
statute  treating  of  damages.  If  he  found 
one  whose  title  specifically  restricted  the 
legislation  to  damages  for  injuries  resulting 
in  death,  he  might  well  stop  there.  But  he 
would  have  no  constitutional  right  to  Insist 
that  the  general  assembly  should.  In  the  one 
act,  with  a  limited  title,  exhaust  legislation 
upon  this  particular  branch  of  damages. 
Under  the  broader  and  more  comprehensive 
title  at  the  head  of  the  act  we  are  now  con- 
sidering, the  same  subject-matter,  which  is 
but  a  subordinate  branch  of  the  general  sub- 
ject of  damages,  may  properly  be  treated. 
The  attempt  of  counsel  to  separate  Into  two 
distinct  subjects  the  provisions  of  this  act 
savors  too  much  of  subtlety  to  meet  our  ap- 
proval. It  Is  not  susceptible  of  the  con- 
struction that  the  right  or  cause  of  action  It 
confers  Is  one  subject,  and  the  awarding  of 
damages  for  the  violation  of  that  right  is  an- 
other and  distinct  subject.  If  any  such  di- 
vision of  this  subject  into  two  branches  can 
be  made  at  all,  and  If,  In  any  sense,  they  are 
different,  nevertheless  they  are  directly  con- 
nected, one  with  tlie  other.  Each  is  ger- 
mane to  the  general  subject  of  damages,  and 
the  two  are  altogether  congruous,  and  nat- 
urally connected. 

That  all  the  provisions  of  this  act  are 
clearly  expressed  in  the  title  seems  to  us  too 
plain  for  argument,  as  do  the  conclusions 
which  we  have  reached  upon  the  other 
phases  just  considered.  In  support,  howev- 
er, of  these  conclusions,  are  the  principles 
clearly  established  in  Ihe  following,  among 
many  other,  authorities  we  might  cite:  Clare 
v.  People,  0  Colo.  122,  10  Pac.  799;  Canal 
Co.  V.  Bright,  8  Colo.  144,  6  Pac.  142;  Ed- 
wards V.  Railroad  Co.,  13  Colo.  59,  21  Pac. 
1011;  In  re  Breene,  14  Colo.  401,  24  Pac.  3; 
Catron  y.  Commissioners,  18  Colo.  553,  33^ 
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Pac.  S13;  Airy  ▼.  People,  21  Colo.  144,  40 
Pac.  862;  Cooley,  Const.  LIm.  (6tli  Ed.)  170 
et  seq.;  State  y.  Miller,  100  Mo.  439,  13  S. 
W.  677;  Jonesboro  City  v.  Cairo  &  St.  L.  B. 
Co.,  110  U.  S.  192,  4  Sup.  Ct  67;  Carter  Co. 
V.  Slnton,  120  U.  S.  517,  7  Sup.  Ct  650;  Kleh- 
ards  V.  Land  Co.,  4  C.  O.  A.  290,  54  Fed.  209; 
23  Am.  &  Eng.  Enc.  Law,  349;  Donnera- 
berger  t.  Prendergast,  128  lU.  229,  21  N.  B. 
1.  We  may  further  observe  that  tbe  act  In 
question  seems  to  be  copied  from  the  stat- 
utes of  Missouri  (chapter  49,  Rev.  St  1889). 
So,  also,  section  21  of  article  5  of  our  consti- 
tution Is  talcen  from  the  constitution  of  Mis- 
souri (section  28,  art  4).  The  validity  of 
this  statute  upon  the  ground  here  asserted 
seems  never  to  have  been  questioned  either 
In  Missouri  or  (previous  to  this  case)  In  this 
state,  although  in  both  states  many  Impor- 
tant cases  have  arisen  under  It  and  been 
carried  to  the  highest  courts.  This,  of  Itself, 
of  course,  Is  not  controlling;  but  where,  as 
In  this  case,  a  statute  so  often  relied  upon 
has  been  so  long  unquestioned,  it  is  signifi- 
cant as  Indicating  the  general  understanding 
of  the  profession  as  to  its  soundness,  and 
is  of  more  or  less  weight  because  of  such 
long  acquiescence  In  determining  Its  validity 
apon  the  contested  ground.  Improvement 
(3o.  V.  Phelps,  47  Mich.  299,  11  N.  W.  167; 
C!ooley,  Const  Llm.  (6th  Bd.)  81;  Frey  ▼. 
Michie,  68  Mich.  323,  36  N.  W.  184. 

There  are  other  questions  assigned  and  ar- 
gued by  counsel,  to  which  we  have  given 
careful  attention.  In  the  opinion  of  the 
court  of  appeals,  reported  in  5  Colo.  App. 
321,  38  Pac.  850,  Is  found  an  elaborate  dis- 
cussion thereof.  With  the  conclusions  there 
reached  we  are  In  accord.  Further  consid- 
eration of  such  alleged  errors  Is  therefore 
unnecessary.  The  constitutional  question 
not  having  been  thoroughly  considered  by 
that  court  for  the  reason  given  by  Presi- 
dent Judge  BlsseU  In  the  opinion,  that  the 
final  determination  of  such  a  question  did 
not  rest  with  that,  tribunal,  we  have  con- 
fined our  discussion  to  that  feature  of  the 
case.  It  follows  that  the  Judgment  of  the 
court  of  appeals  should  be  affirmed,  and  It 
la  80  ordered.    Affirmed. 


(23  Colo.  292) 
CASCADE  ICB  CO.  v.  AUSTIN  BLUFF 

LAND  &  WATER  CO. 
(Supreme  Court  of  Colorado.     Dec.  7,  1896.) 

Plbadiko  —  Ahensmrnt — Appeal  and  Ebbob— 
Revibw. 

1.  In  an  action  inTolTing  the  prior  appropri- 
ation of  the  water  of  a  stream,  permitting  de- 
fendant during  the  trial  to  file  an  amended  an- 
swer, wliicli  pleaded  with  more  particularity 
the  priorities  claimed,  and  set  up  a  prior  adjudi- 
cation of  such  priorities,  was  not  error,  though 
a  replication  to  the  original  answer  bad  been 
filed. 

2.  A  finding  of  fact  on  conflicting  evidence 
will  not  be  disturbed  on  appeal. 

Error  to  district  court.  El  Paso  county. 


Action  by  tbe  Cascade  Ice  Company 
against  the  Austin  Bluff  Land  &  Water  Com- 
pany to  enjoin  the  diversion  of  the  water  of 
a  stream.  There  was  a  Judgment  In  favor 
of  defendant  and  plaintiff  brings  error.  Af- 
firmed. 

T.  A.  McMorrls,  for  plaintiff  In  error.  Cot 
bum  &  Dudley,  for  defendant  in  error. 

GODDARD,  C.  3.   On  the  31st  day  of  De- 
cemtier,  1890,  the  Cascade  Ice  Company  Insti- 
tuted this  action  against  the  Austin  Bluff 
Land  &  Water  Company  to  enjoin  the  diver- 
sion of  certain  water  from  West  Monument 
creelc,    In   the  county  of  El   Paso,   state  of 
Colorado,  and,  for  cause  of  action,  alleged 
that  It  was  an  Incorporated  company,  duly 
organized  and  existing  under  and  by  virtue 
of  tbe  laws  of  the  state  of  Colorado,  and  was 
engaged  in  the  business  of  cutting,  storing, 
and  dealing  in  ice;  that  It  was  the  owner  of 
two  reservoirs,  constructed  and  used  for  tbe 
purpose  of  receiving  and  holding  water  for 
the  formation  of  Ice;  tbat  for  the  purpose 
of  supplying  the  reservoirs  with   water.  It 
had  appropriated  the  water  of  West  Monn- 
ment  creek,  and  had  diverted  and  used  said 
water  for  tbe  purposes  aforesaid,  by  means 
of  ditches  and  seepage  from  the  stream;  that 
tbe  defendant  company,  by  means  of  a  pipe 
line  constructed  after  plaintiff's  appropria- 
tion of  tbe  water,   wrongfully  diverted  all 
the  water  of  said  creelc,  and  totally  deprived 
plaintiff  of  all  the  water  fiowlng  therein,  aa 
well  as  the  seepage  water  theretofore  appro- 
priated by  It     The  defendant  answered,  de- 
nying all  the  allegations  of  the  complaint, 
except  the  averments  of  incorporation  of  the 
respective  companies,  and,  for  a  further  de- 
fense, averred  that  long  before  the  construc- 
tion of  the  reservoirs  and  feeders  mentioned 
In  the  complaint  and  before  the  plaintiff 
performed  any  physical  act  towards  divert- 
ing and  using  any  water  therefrom,  several 
ditches  had  been  constructed,  through  whlcb 
all  the  water  flowing  in  West  Monument 
creelc  had  been  appropriated  and  applied  to 
beneficial   uses;    that   through  divera  con- 
veyances from  the  original   approprlators, 
the  defendant  became  the  owner    of    tlie 
ditches  and  said  water  rights,  and  entitled 
to  the  use  and  enjoyment  of  all  the  water 
In  the  creek,  except  when  tbe  flow  exceeded 
22.18  cubic  feet  per  second  of  time;    that, 
after  It  became  such  owner,  the  defendant 
constructed  a  pipe  line  heading  In  said  creek, 
for  the  purpose  of  conveying  the  water  to 
which  it  was  entitled  by  virtue  of  said  -wa- 
ter rights,  and  applying  the  same  to  Irriga- 
tion and  other  beneficial  uses;   and  that  at 
no  time  had  It  conveyed  through  its  pipe 
line  more  water  than  it  was  lawfully   en- 
titled to.    The  plaintiff.  In  its  replication,  de- 
nied tbat  the  purpose  and  use  of  the  water, 
as  set  out  In  tbe  answer,  was  for  a  benefleial 
and  useful  or  lawful  purpose,  but  for  purposen 
of  speculation  only,  and  averred  ttuit,  by  rea- 
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son  of  being  confined  and  cairled  throngh  de- 
fendant's pipe,  the  water  theretofore  accus- 
tomed to  flow  down  the  creek,  after  use  by  the 
original  appropriators  for  Irrigation  (and  which 
surplus  water  was  appropriated  by  plaintiff 
in  1887),  Is  prevented  from  flowing  down  and 
reaching  the  plaintiffs  reservoirs,  as  it  might 
and  would  do  but  for  such  wrongful  diver- 
sion. 

The  court  below  found  the  Issues  Joined 
upon  the  pleadings  in  favor  of  defendant, 
and  that  the  plaintiff  failed  to  maintain  a 
cause  of  action  by  virtue  of  the  law  and  evi- 
dence in  the  case,  and  denied  its  prayer  for 
relief.  The  correctness  of  these  findings  Is 
challenged  principally  on  the  ground  that, 
the  original  appropriations,  by  virtue  of 
which  plaintiff  claims  the  right  to  the  water 
flowing  in  West  Monument  creek,  being  for 
the  irrigation  of  agricultural  lands,  the  use 
was  not  constant,  and,  when  used,  by  perco- 
lation and  seepage,  a  portion  flowed  back  in- 
to the  stream,  and  passed  on  to  plaintiCTs 
reservoirs,  and  to°  which  plaintiff  had  ac- 
quired a  right;  that  by  reason  of  the  appro- 
priation of  the  water  to  a  different  purpose, 
through  defendant's  pipe  line,  the  flow  of 
such  surplus  was  prevented,  and  plaintiff's 
rights  thereby  infringed.  Upon  this  Issue 
■  testimony  was  introduced  by  the  parties  in 
support  of  their  respective  claims;  that  in- 
troduced on  the  part  of  plaintiff  tending  to 
show  that  at  all  times  the  entire  flow  of  wa- 
ter in  West  Monument  creek  was  diverted 
through  defendant's  pipe  line,  and  that  of 
defendant  being  to  the  effect  that  at  no  time, 
except  on  two  occasions,  during  the  sum- 
mers of  1889  and  1890,  had  its  pipe  line  faken 
the  entire  flow  of  the  stream,  and  that  there 
was  very  little,  if  any,  difference  in  the  flow 
of  the  creek  below  their  settler  before  and 
after  the  construction  of  its  pipe  line,  dur- 
ing the  months  that  plaintiff  required  water. 
The  court  below  having  found  In  favor  of 
defendant's  version  upon  this  conflicting 
testimony,  under  the  well-settled  rule  we 
must  accept  its  finding  as  conclusive  upon 
this  review. 

Plaintiff  bad  introduced  Its  evidence,  and 
rested;  and  the  court  permitted  defendant 
to  file  an  amended  answer,  over  objection. 
This  ruling  is  assigned  as  error,  upon  the 
ground  that  the  amendment  was  allowed 
during  the  trial,  without  any  showing,  and 
without  Imposing  any  terms.  It  rests  large- 
ly in  the  discretion  of  the  trial  court  to  allow 
or  refuse  to  allow  amendments  to  the  plead- 
ings; and  unless  it  is  apparent  that  that  dis- 
cretion has  been  abused,  to  the  prejudice  of 
the  party  complaining,  its  action  will  not  be 
Interfered  with  by  a  reviewing  court.  Dyer 
T.  McPhee,  6  Colo.  174;  Buddee  v.  Spangler, 
12  Colo.  216,  20  Pac.  760.  In  the  latter  case 
the  court  say:  "It  has  been  frequently  held 
by  the°  supreme  court  of  California,  under 
statute  in  relation  to  amendments  from 
■which  our  statute  on  the  same  subject  was 
taken,  that  It  la  a  matter  of  discretion  with 


the  court  to  allow  or  to  refuse  to  allow  an 
amendment  to  a  pleading.  *  •  •  The  fact 
that  the  matter  set  up  in  the  amendment  was 
known  to  the  appellee  when  he  filed  bis 
afnended  answer  does  not  sbow  such  laches 
as  will  authorize  this  court  to  say  that  there 
was  an  abuse  of  such  discretion  by  the 
court."  The  answer,  as  amended,  pleaded 
with  more  particularity  the  priorities  claim- 
ed by  the  defendant  to  the  use  of  the  water 
flowing  in  West  Monument  creek  than  they 
were  pleaded  in  the  original  answer,  and  set 
up  a  prior  adjudication  of  such  priorities. 
The  record  also  discloses  that  plaintiflTs  rep- 
lication to  the  original  answer  was  filed 
without  leave  of  court,  after  trial  had  pro- 
ceeded for  some  time.  The  court  allowed 
the  amendment,  reserving  the  question  of 
costs  and  terms  to  be  determined  at  the  con- 
clusion of  the  trial.  We  think  the  court 
committed  no  error  in  allowing  the  amend- 
ment. 

The  foregoing  assignments  being  the  only 
ones  discussed  by  counsel  for  plaintiff  in  er- 
ror, the  Judgment  must  be  affirmed.  Af- 
firmed. 

(2S  Cblo.  283) 
ROLAND  V.  PEOPLE. 
(Supreme  Court  of  Colorado.  Dec.  7,  1896.) 
Criminal  Law — Fokmbr  Jeopardt. 
Defendant  was  tried  on  an  information 
containing  two  counts.  The  first  charged  lar- 
ceny of  a  heifer,  the  property  of  T.  The  sec- 
ond charged  larceny  of  a  heifer,  the  property 
of  some  person  unknown.  The  jury  were  in- 
structed that,  "upon  the  first  count,  the  state 
has  failed  to  make  out  the  ownership  as  in  the 
information  alleged,  and  therefore  need  not  be 
considered  by  you.  •  *  *  You  are  therefore 
instructed  that  you  must  acquit  the  defendant 
on  the  first  count  of  the  information."  The 
court  submitted  the  followluK  form  of  verdict: 
"We,  the  jury,  find  the  defendant  guilty,  as 
charged  in  the  information,  on  the  second 
count,"  etc.  The  jury  failed  to  agree,  and 
were  discharged.  The  defendant  was  again 
put  upon  trial  on  both  counts  of  the  informa- 
tion, and  found  guilty  on  the  first  count.  Eeld, 
that  the  plea  of  former  jeopardy  was  good. 

Error  to  district  court,  Otero  county. 

Action  by  the  people  of  the  state  of  Colorado 
against  Lou  A.  Roland  for  larceny.  Defend- 
ant was  found  guUty  on  the  first  count.  Mo- 
tions for  new  trial  and  in  arrest  of  Judg- 
ment were  overruled,  and  defendant  was  sen- 
fenced  to  the  penitentiary.  Defendant  brings 
«Tor.    Reversed. 

John  R.  Dixon,  for  plaintiff  in  error.  Byron 
L.  Carr,  Atty.  Gen.,  and  F.  P.  Secor,  Asst. 
Atty.  Gen.,  for  the  People. 

GODDARD,  J.  Lou  A.  Roland  was  In- 
formed against  In  the  district  court  of  Otero 
county  for  the  crime  of  larceny.  The  In- 
formation contained  two  counts.  The  first 
count  charged  him  with  the  larceny  of  one 
heifer,  of  the  value  of  |15,  the  property  of 
Towers  Bros.  The  second  count  charged  him 
with  the  larceny  of  one  heifer,  of  the  value  of 
$15,  the  personal  property  "of  some  person, 
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the  owner  of  which  to  said  district  attorney  Is 
unknown."  The  case  was  first  tried  at  the 
April  term,  1894.  Upon  this  trial  the  court, 
Inter  alia,  instructed  the  Jury  as  follows: 
"The  court  Instructs  the  Jury  that  upon  the 
first  count  the  state  has  failed  to  make  out 
the  ownership  as  In  the  information  alleged, 
and  therefore  need  not  be  considered  by  you 
In  this  case,  and  leaves  to  your  consideration 
only  the  charge  that  Is  given  In  the  second 
count  of  one  unknown."  "Yon  are  Instructed 
that  there  Is  no  legal  evidence  in  this  cause 
to  show  ownership  of  the  heifer  described  In 
the  Information  In  Towers  Bros.  You  are 
therefore  Instructed  that  you  must  acquit  the 
defendant  on  the  first  count  of  the  informa- 
tion." And  submitted  to  the  Jury  the  follow- 
ing forms  of  verdict:  "We,  the  Jury,  find  the 
defendant  guilty,  as  charged  In  the  Informa- 
tion, upon  the  second  count,  and  the  value  of 

the  property  taken  to  be  $- ."    Or:   "We, 

the  Jury,  find  the  defendant  not  guilty."  The 
Jury  failed  to  agree,  and  were  discharged. 
The  case  was  again  set  for  trial  at  the  April 
term,  1805,  whereupon  the  defendant  Inter- 
posed a  plea  of  former  Jeopardy,  setting  forth 
therein  the  record  of  the  proceedings  of  the 
April  term,  1894,  a  copy  of  the  Instructions 
of  the  court  withdrawing  the  fir»t  count  of 
the  Information  from  the  Jury,  and  directing 
an  acquittal  thereon,  concluding  with  a  prayer 
for  Judgment  that  he  ought  not  to  be  put 
further  to  answer  said  first  count  of  the  in- 
formation. This  plea  was  overruled,  and  the 
defendant  was  again  put  upon  trial  upon  both 
counts  of  the  information,  was  found  guilty 
upon  the  first  count,  and  recommended  to  the 
leniency  of  the  court.  Motions  for  a  new 
trial  and  In  arrest  of  Judgment  were  over- 
ruled, and  he  was  sentenced  to  confinement 
for  one  year  and  six  months  in  the  state  pen- 
itentiary. 

The  record  contains  several  other  matters 
upon  which  error  Is  assigned,  but  It  is  un- 
necessary to  specify  or  consider  them,  since 
It  Is  apparent  from  the  foregoing  statement 
that  the  error  committed  by  the  court  below 
in  overruling  the  plea  of  former  Jeopardy  to 
the  first  count  of  the  Information  necessitates 
a  reversal  of  the  sentence.  This  ruling  Is 
sought  to  be  upheld  upon  the  theory  that  but 
one  offense  was  charged  In  the  information,— 
that  the  two  counts,  being  based  upon  the 
same  act,  charged  the  same  offense,— and,  al- 
though the  defendant  was  In  Jeopardy  upon 
the  first  trial,  such  Jeopardy  was  suspended 
by  reason  of  the  failure  of  the  Jury  to  render 
any  verdict,  and  such  failure  left  undeter- 
mined, and  consequently  at  Issue  on  the  sub- 
sequent trial,  the  fact  of  the  larceny,  as  char- 
ged In  both  counts.  We  think  this  claim  Is 
without  merit.  Counsel  for  the  people  are 
mistaken  in  their  assumption  that  the  same 
offense  was  charged  in  both  counts.  It  may 
be  true  that  the  same  act  or  transaction  fur- 
nished the  subject-matter  of  the  offense  char- 
ged in  both.  Nevertheless,  the  offense  as 
charged  and  set  forth  in  each  was  different 


While  our  Criminal  Code  (section  X452,  Mills' 
Ann.  St.)  permits  the  Joinder  In  one  Indict- 
ment or  Information  of  several  charges 
against  a  person  for  the  same  act  or  transac- 
tion,—that  Is,  several  cognate  offenses  grow- 
ing out  of  the  same  transaction  may  be  char- 
ged In  separate  counts,— yet,  when  so  char- 
ged, each  count,  to  be  valid,  must  be  inde- 
pendent of  the  others,  and  In  Itself  charge  the 
defendant  with  a  distinct  and  different  'Of- 
fense. As  stated  by  Mr.  BIsb(9,  In  bis  work 
on  Criminal  Procedure  (section  426):  "Every 
separate  count  should  charge  the  defendant  as 
if  he  had  committed  a  distinct  offense,  be- 
cause It  Is  upon  the  principle  of  the  Joinder 
of  offenses  that  the  Joinder  of  counts  Is  ad- 
mitted." In  conformity  to  this  principle,  the 
two  counts  in  the  information  in  this  case 
charge  distinct  offenses  against  the  defend- 
ant; and  the  proof  necessary  to  sustain  a  con- 
viction upon  one  would  fall  to  establish  the  of- 
fense as  charged  in  the  other.  If  we  may  as- 
sume that  the  same  heifer  Is  referred  to  in 
both,  and  each  Is  based  upon  the  same  trans- 
action, yet  proof  that  would  sustain  a  con- 
viction upon  the  first  count  would  be  cleariy 
Inadequate  to  sustain  a  conviction  upon  the 
second  count,  and  vice  versa.  The  owner- 
ship- of  the  property  stolen  must  be  alleged, 
and  proved  as  alleged,  or  the  defendant  Is  en-  ' 
titled  to  an  acquittal.  Rap.  Lar.  §  144.  The 
larceny  of  a  heifer,  the  property  of  Towers 
Bros.,  is  a  different  offense  than  the  larceny 
of  a  heifer  belonging  to  some  one  else;  and 
hence  the  two  counts  in  this  Information,  al- 
though predicated  upon  the  same  act  of  tak- 
ing, paight  and  did  charge  different  «nd  dis- 
tinct offenses.  Section  18,  art.  2,  of  our  bill 
of  rights  protects  a  person  against  a  second 
Jeopardy  for  the  same  offense.  That  the  de- 
fendant was  put  in  Jeopardy  upon  the  first 
trial  for  the  offense  charged  In  the  first  count 
of  the  information,  admits  of  no  doubt;  and 
that  the  action  of  the  court  below  In  with- 
drawing that  count  from  the  consideration  of 
the  Jury,  on  account  of  the  InsuflScIency  of 
the  evidence  to  sustain  a  conviction  of  the  of- 
fense therein  charged,  was  equivalent  to  an 
acquittal  of  the  defendant  thereof.  Is  well 
settled  by  the  current  of  authority.  In 
Mount  V.  State,  14  Ohio,  295,  a  case  similar  to 
the  one  at  bar,  the  supreme  court  of  Ohio 
used  the  following  language:  "There  can,  we 
think,  be  uo  question  of  the  right  of  the  state, 
after  the  Jury  are  sworn,  to  Abandon  any 
count,  or  all  the  counts,  of  an  Indictment,  even 
against  the  defendant's  consent;  but  aban- 
donment cannot  be  held  to  be  anything  diorc 
than  the  expression  of  the  opinion  from  the 
legal  authority  of  the  state  on  the  Insuffi- 
ciency of  the  evidence  to  produce  convic- 
tion in  the  case  made;  and  it  is  equivalent  to 
an  acquittal.  It  Justifies,  and  requires  from 
the  Jury,  with  the  sanction  of  the  court,  a 
verdict  of  not  guilty;  and  the  prisoner  may  of 
right  demand  it.  An  abandonment,  therefore, 
of  a  criminal  prosecution,  after  the  Jury  is 
sworn,  is  tantamount  to  an  acquittal,  and  tbe 
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effect  Is  the  same;  and  no  error  is  perceived 
by  us  in  the  exercise  of  this  right  by  the 
state  in  reference  to  the  third  count."  Peo- 
ple V.  Webb,  38  Cnl.  477;  1  Blsh.  Cr.  Law  (7th 
Ed.)  !  1015;  Bell  v.  State,  44  Ala.  393;  Whart. 
Cr.  PI.  &  Prac.  (9th  Ed.)  i  491;  Weinzorp- 
flin  V.  State,  7  Blackf.  186;  People  v.  Ny 
Sam  Chung,  94  Cal.  304,  29  Pac.  642;  HaU 
V.  People,  43  Mich.  417, 5  N.  W.  449;  Cooley, 
Const.  Lim.  (Ctb  Ed.)  399.  The  right  of  the 
defendant  to  invoke  the  foregoing  constitu- 
tional provision  in  bar  of  the  second  trial  up- 
on the  first  count  of  the  information  was 
clear,  and  the  court  erred  In  overruling  his 
plea  of  former  Jeopardy.  For  this  reason  the 
judgment  and  sentence  are  reversed,  and  the 
cause  remanded,  with  directions  to  the  court 
below  to  discharge  the  defendant  Revers- 
ed and  remanded. 


(23  Colo.  369) 

HUME  V. 


ROBINSON  et  al. 


(Supreme  Court  of  Colorado.     Dec.  21,  1890.) 

Review  os  Appeal  —  Assionmbkt  op  Errors  — 

Mkchamcs'  Libx— Personal  Judgment. 

1.  A  case  may  be  reviewed  on  the  record 
proper,  though  no  bill  of  exceptions  was  pre- 
served. 

2.  An  objection  that  a  necessary  party  was 
not  joined  cannot  be  considered  unless  assign- 
ed as  error. 

3.  In  a  suit  to  enforce  a  mechanic's  lien,  a 
personal  judgment  against  the  owner  in  favor 
of  a  subcontractor  with  whom  no  privity  of 
contract  was  allpBod  is  void,  though  the  owner 
appeared  and  took  part  in  the  litigation. 

Eh-ror  to  county  court,  Arapahoe  county. 

Action  by  George  W.  Robinson  and  William 
B.  Robinson,  co-partners  as  Geo.  W.  Robin- 
son &  Son,  against  William  O.  Hume  and 
others,  to  foreclose  a  mechanic's  lien.  From 
a  judgment  for  plaintlCCs  and  for  defendants 
other  than  said  Hume,  the  latter  brings  error. 
Affirmed  in  part,  and  reversed  in  part 

W.  M.  Duff,  for  plaintiff  in  error.  W.  0. 
Kingsley  and  J.  B.  Willsea,  for  defendants 
in  error. 

GODDARD,  J.  This  is  an  action  by  Geo.  W. 
Robinson  &  Son  against  William  O.  Hume, 
the  plaintiff  in  error,  Alfred  H.  Allen,  and 
Hughes  Bros.,  their  co-defendants  in  erfor,  to 
foreclose  a  mechanic's  lien  upon  lot  42, 
block  12,  Sherman's  subdivision  in  the  town 
of  South  Denver,  for  and  on  account  of  brick 
famished  and  used  In  the  construction  of 
two  buildings  upon  said  lot  and  for  a  per- 
soDol  judgment  against  defendant  Allen.  The 
complaint  avers  that  Hume,  the  owner  of  the 
property,  entered  Into  a  contract  with  one 
Williams  for  the  erection  of  the  buildings; 
that  Allen  entered  into  a  contract  with  Wil- 
liams to  furnish  materials  and  do  the  brick- 
work, and  that  Robinson  &  Son,  under  a  con- 
tract with  Allen,  furnished  him  with  brick 
of  the  agreed  value  of  5168,  which  were  used 
in  said  buildings;  that  a  lien  therefor  was 
duly  filed;  that  the  other  defendants  claimed 
to  have  liens  tq)ou  the  same  premises,— and 


prays  for  a  personal  judgment  against  Allen, 
and  for  foreclosure  of  the  lien.  In  his  cross 
complaint  the  defendant  Allen  avers  that 
Hume  entered  into  a  contract  with  Williams 
for  the  erection  of  these  buildings,  and  that 
he  entered  into  a  contract  with  Williams 
whereby  he  agreed  to  do  the  brickwork  on 
the  buildings  for  the  sum  of  I351.7S,  which 
work  wag  completed,  and  accepted  by  Wil- 
liams and  Hume;  that  no  part  of  the  same 
has  been  paid;  the  filing  of  a  lien,  in  CMn- 
pllance  with  the  statute,— and  prays  for  a  per- 
sonal judgment  against  Williams  for  the  sum 
of  ^1.75,  with  Interest  and  for  foreclosure 
of  bis  lien,  that  the  property  be  sold,  etc. 
The  other  defendants,  Hughes  Bros.,  in  their 
cross  complaint  aver  that  at  the  request  of 
Hume,  the  owner,  they  furnished  certain  lum- 
ber and  building  materials,  of  the  aggregate 
value  of  $347.46,  and  the  filing  of  a  lien 
therefor;  pray  a  personal  judgment  against 
Hume,  and  a  foreclosure  of  their  lien  upon 
the  property.  The  defendant  Hume  filed  a 
general  denial  to  all  of  these  averments.  Upon 
the  issues  joined,  the  cause  was  tried  to  the 
court.  The  evidence  Introduced  upon  the  trial 
is  not  preserved  by  a  bill  of  exceptions.  The 
court  found  the  amounts  to  be  due  the  respect- 
ive parties  as  alleged,  and,  in  addition  to 
decreeing  a  Hen  against  the  property  for  such 
amoimts  in  favor  of  the  parties,  rendered  a 
I>er8onal  judgment  against  Hume-  hi  favor  of 
each  for  their  respective  amounts. 

The  case  is  presented  here  upon  the  rec- 
ord proper,  and  numerous  errors  are  assigned, 
but  no  exceptions  having  been  taken  or  re- 
served on  the  trial  in  the  court  below,  most 
of  them  cannot  be  considered  on  this  review. 
In  fact  it  is  insisted  by  counsel  for  defend- 
ants in  error  that,  for  want  of  exception,  duly 
reserved,  to  the  findings  and  judgment  of  the 
court  below,  no  err<y,  however  apparent  froiu 
the  record,  can  be  considered,  and  In  support 
of  this  claim  cite  several  of  the  decisions  of 
this  court;  bnt  none  of  the  cases  cited,  nor 
any  decision  of  this  court,  supports  this  con- 
tention. Those  cases  are  to  the  effect  that 
unless  an  exception  is  taken,  and  duly  pre- 
served, to  the  judgment  of  the  court  below, 
this  court  cannot  review  the  evidence;  but 
none  of  them  go  to  the  extent  of  holding  that 
an  exception  is  necessary  to  enable  this  coiurt 
to  review  cases  upon  the  record  proper.  As 
was  said  in  the  case  of  Burton  v.  Snyder,  21 
Colo.  292,  40  Pac.  451:  "The  jurisdiction  of 
this  court  is  frequently  exercised  to  review 
cases  upon  the  record  proper,  in  the  absence 
of  a  bill  of  exceptions;  and,  by  the  sections 
of  the  Code  referred  to,  the  motion  interposed 
in  this  case  is  properly  a  part  of  such  record. 
It  will,  of  course,  be  conceded  that  the  taking 
of  an  exception,  and  preserving  the  same  by 
bill,  is  necessary  to  a  review  of  the  evidence, 
or  upon  the  law  as  applied  to  the  evidence; 
and  the  Colorado  cases  go  no  farther  than 
this."  It  is  apparent  upon  the  face  of  this 
record  that  the  judgment  of  the  court  below. 
In  so  far  as  it  awarded  a  personal  judgment 
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Bgaliut  the  plaintiff  In  error  In  favor  of  Allen 
and  Rol)inson  &  Son,  was  unwarranted,  un- 
der the  Issues  Joined  by  the  pleadings,  and 
consequently  the  court  had  no  power  or  Juris- 
diction to  render  it.  The  want  of  Jurisdic- 
tion to  render  the  Judgment  complained  of  is 
open  to  challenge  at  any  time.  As  observed 
In  the  case  of  Jones  t.  Davenport,  44  N.  3. 
Bq.  33,  18  AU.  652,  "the  principle  Is  authori- 
tatively settled  that  a  decree  or  Judgment  on 
a  matter  outside  of  the  issue  raised  by  the 
pleadings  is  a  nullity,  and  is  nowhere  entitled 
to  the  least  respect  as  a  Judicial  sentence." 
The  only  exception  to  be  noted  to  this  doc- 
trine Is  where  the  defendant  appears,  and 
takes  part  In  the  actnal  litigation  of  the  mat- 
ter determined.  In  which  event  he  will  be 
bound  by  the  judgment,  although  outside  of 
matters  put  In  Issue  by  the  pleadings.  Other- 
wise, the  rule  Is  vmiversal  tint  the  Judgment 
is  Inclusive  only  of  matters  so  put  In  issue. 
Reynolds  v.  Stockton,  140  U.  S.  254,  11  Sup. 
Ct  773;  Id.,  43  N.  J.  Eq.  211,  10  AU.  385; 
Monday  v.  Vail,  34  N.  J.  Law,  418.  But  this 
exception  could  not  apply  in  this  case,  not- 
withstanding the  plaintiff  in  error  appeared, 
as  it  cannot  be  presumed  that  any  question  of 
his  personfll  liability  to  these  defendants  In 
error  was  submitted  or  determined,  since  from 
the  very  nature  of  the  action  no  such  liability 
could  exist,  there  being  no  privity  of  contract 
between  them  and  him.  While,  therefore, 
the  court  in  this  case  had  Jurlsdiotion  of  the 
subject-matter  and  of  the  persons.  It  was  with- 
out Jurisdiction  to  render  the  Judgments  men- 
tioned. So  much  of  the  Judgment  as  adjudi- 
cates the  claim  of  Hughes  Bros.  Is  not  sub- 
ject to  this  objection,  since,  from  the  allega- 
tions of  their  cross  complaint,  a  personal  lia- 
bility against  the  plaintiff  In  error  upon  a 
personal  agreement  on  his  part  is  shown. 

Counsel  for  plaintiff  In  error  argues  at  some 
length  another  objection  Appearing  upon  the 
face  of  the  record,  viz.  that  Williams,  the 
princliwl  contractor.  Is  not  made  a  party  to 
the  action.  We  are  precluded  from  consid- 
ering this  objection  for  the  reason  that  no 
assignment  is  predicated  upon  this  ground. 

For  the  reasons  stated,  the  Judgment  of  the 
court  below  in  favor  of  Hughes  Bros,  is  af- 
firmed, and  that  In  favor  of  Alfred  H.  Allen 
and  Geo.  W.  Robinson  &  Son  must  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  grant  a  new  trial  upon  the  issues 
Joined  between  them  and  the  plaintiff  In  error. 
Reversed  and  remanded. 


(23  Oolo.  314) 

RITCHBT  V.  PEOPLB.» 
(Supreme  Court  of  Colorado.     Dec.  7,  1890.) 

HOKICIDB— SeLF-DeFENSK— I:»STROCTIOSS— APPBiJL 

— Harmless  Euror— Evidence — Scpri- 

CIENOT  OF  OBJECTIOX3. 

1.  On  a  trial  for  a  murder  it  was  error  to 
chaise  that  def«i(lant,  in  every  case,  must  re- 
treat to  the  wall  before  he  is  entitled  to  resort 
to  selfHdefense.  Boykin  v.  People  (Colo.  Sup.) 
45  Pac.  410,  followed. 

*  For  opinion  on  rehearing,  see  47  Pac.  S&i. 


2.  Such  Instruction  was  prejudicial  error, 
though  no  attempt  was  made  to  apply  It  to  the 
facts  in  the  case,  and  in  another  instruction  on 
the  doctrine  of,  retreat  the  jury  was  told,  in 
terms  favorable  to  defendant,  that  the  doctrine 
was  inapplicable  to  the  kind  of  case  which  was 
there  stated  defendant's  evidence  tended  to  es- 
tablish.    Campbell,  J.,  dissenting. 

S.  That  dilhcuity  attends  the  examination  of 
a  deaf  mute  is  no  reason  for  excluding  his  tes- 
timony. 

4.  Where  some  of  the  evidence  of  a  witne^ 
is  competent  and  material,  a  motion  to  exclude 
the  evidence  of  the  witness  because  it  is  in- 
competent is  properly  denied,  though  some  of  it 
is  incompetent.' 

Error  to  district  court,  Boulder  cotmty. 
J.  J.  Ritehey  was  convicted  of  murder  in  the 
second  degree,  and  he  brings  error.    Revised. 

Patterson,  Richardson  &  Hawkins,  for  plain- 
tiff In  error.  Byron  U  Carr,  Atty.  Gen.,  and 
Calvin  E.  Reed,  Asst  Atty.  Gen.,  for  the  Peo- 
ple. 

CAMPBELL,  J.  At  the  October,  1895,  term 
of  the  district  court  of  Boulder  county,  tlie 
defendant,  J.  J.  Ritehey,  was  Informed  against 
for  the  murder  of  B.  E.  Rhodes,  in  said  coun- 
ty, on  the  11th  day  of  May,  1895.  He  was 
tried  at  the  same  term,  convicted  of  murder 
in  the  second  degree,  and  sentenced  to  confin»- 
ment  In  the  penitentiary  for  a  period  of  20 
Tears.  To  reverse  the  Judgment  upon  this 
writ  of  error,  his  counsel  rely  upon  three  al- 
leged eiTQTS  of  the  district  court  The  defend- 
ant admitted  the  killing,  and  Justified  under 
a  plea  of  self-defense.  He  was  the  owner  of 
a  tunnel  and  a  mine  In  Boulder  county,  whicK 
were  under  lease  by  him  to  the  deceased, 
Rhodes,  and  McClelland  Brown.  A  forfeiture 
of  the  lease  was  claimed  by  the  defendant  for 
a  failure  by  the  lessees  to  comply  with  ixr- 
taln  covenants,  for  the  breach  of  which  th» 
lessor,  by  the  terms  of  the  lease,  might  de- 
clare a  forfeiture,  and  re-enter  and  take  pos- 
session. The  lessees  denied  this  forfeiture. 
On  the  morning  of  the  11th  of  May,  1895,  dur- 
ing the  temporary  absence  of  the  lessees,  and 
at  an  early  hour  In  the  day  before  they  begaii 
work,  the  defendant.  In  company  with  three 
or  four  of  his  employes,  peaceably  entered  ui>- 
on  the  premises,  and  took  possession.  When 
Rhodes  arrived  a  short  time  thereafter.  It  ap- 
pears that  be  learned  of  what  the  defendant 
had  done;  and  upon  bis  endeavor  to  go  into 
possession  himself,  and  oust  defendant  and 
his  assistants,  and  while  deceased  and  de- 
fendant were  alone  In  the  tunnel,  and  out  of 
sight  of  the  witnesses,  the  altercation  arose 
In  which  Rhodes  lost  his  life,  at  the  hands  of 
Ritehey.  So  far  as  the  record  discloses,  there 
Is  no  living  witness  to  the  shooting  except 
the  defendant  himself;  and  his  testim<»y  Is 
that  in  the  endeavor  to  oust  the  defendant, 
and  regain  po&session  for  himself,  diuing  the 
controversy  the  deceased  violently  assaulted 
the  defendant  with  a  rock  and  a  kulfe,  and 
In  order  to  repel  the  assault,  and  save  hl» 
own  life,  which  he  then  believed  to  be  in  peril, 
he  (the  defendant)  fired  the  shot  that  killed 
Rhodes.    While,  upon  one  band,  under  tia* 
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hypothesis  that  the  Jury  might  believe  the 
evidence  Introduced  in  behaU  of  the  people 
tending  to  show  that  defendant  sought  out 
and  provol^ed  the  diflSculty,  that  he  might 
have  a  pretext  for  the  killing,  an  instruction 
would  have  been  proper  the  effect  of  which 
was  to  deprive  the  defendant  of  Iiis  plea  of 
self-defense,  nevertheless  there  was  evidence 
before  the  jury,  produced  in  defendant's  be- 
half, which  made  pertinent  instructions  by 
the  court  defining  the  law  pertaining  to  the 
right  of  self-defense;  especially  where,  at  the 
time  in  question,  the  defendant  was  in  a  place 
where  he  had  a  right  to  be,  and  while  he 
was  engaged  in  a  lawful  business,  and  in  de- 
fending his  person  and  property.  It  was 
necessary,  therefore,  for  the  jury  to  be  cor- 
rectly Instructed  upon  the  law  of  the  case, 
upon  the  supposition  that  they  might  lielieve 
the  evidence  introduced  in  behalf  of  the  de- 
fendant 

The  first  contention  of  plaintiff  In  error  Is 
that  the  evidence  was  InsuflScient  to  Justify 
the  verdict.  In  view  of  the  fact,  that  there 
must  be  a  retrial  of  this  case,  we  decline  to 
enter  upon  a  discussion  of  the  evidence  fur- 
ther than  to  say  that,  after  a  careful  exam- 
ination of  the  record,  we  find  no  reason  for 
disturbing  the  Judgment  upon  this  ground. 

Another  of  the  errors  assigned  Is  that  the 
court  Improperly  received  the  testimony  of 
Patrick  Casey,  a  deaf  mute,  and  also,  after 
its  admission,  erred  In  not  granting  the  de- 
fendant's motion  to  withdraw  It  from  the 
jury.  The  method  of  examining  this  witness 
was  by  submitting  to  him  written  questions, 
to  which  he  replied  In  writing,  and  the  ques- 
tions and  answers  were  then  read  to  the  Jury. 
His  testimony  In  part  related  to  alleged  con- 
versations had  between  him  and  the  defend- 
ant. In  which  Casey  swore  that,  the  defend- 
ant, some  time  prior  to  the  homicide,  tfareaf- 
ened  to  shoot  the  deceased.  No  objection  was 
made  to  this  testimony  as  It  was  given,  and 
not  until  the  district  attorney  had  practically 
closed  his  examination  In  chief.  Then  coun- 
sel for  the  defendant  moved  the  court  to 
•withdraw  all  the  evidence  given  by  the  wR- 
ness,  and  based  their  application  upon  three 
grounds:  First,  that  no  exact  time  was  fixed 
when  the  threats  were  made;  second,  because 
of  the  difficulty  of  examining  the  witness; 
third,  because  it  appeared  that  the  conversa- 
tion between  Casey  and  the  defendant  dur- 
ing which  these  threats  were  made,  was 
through  and  by  the  medium  of  written  ques- 
tions and  answers;  and,  before  a  witness  Is 
permitted  to  testify  as  to  the  contents,  It 
should  first  be  shown  that  the  written  ques- 
tions and  answers  are  not  to  be  had  In  court.- 
The  court  overruled  the  motion.  That  diffi- 
culty attends  the  examination  of  a  deaf-mute 
Is  no  reason  why  his  testimony  should  be  ex- 
cluded. Contrary  to  the  assertion  of  counsel, 
the  time  of  the  conversation  at  which  the 
threats  were  said  to  have  been  made,  the 
record  shows,  was  specifically  stated.  As- 
suming, but  not  so  deciding,  that  such  por- 
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tlons  of  the  testimony  of  Casey  as  purported 
to  recount  the  conversation  which  he  had  with 
the  defendant  concerning  the  threats  were 
reduced  to  writing,  and  hence  were  inadmis- 
sible until  proof  of  loss  of  the  (Mriginal  writing 
was  made,  it  does  not  necessarily  f<dlow  that 
the  court  erred  in  refusing  to  grant  defend- 
ant's motion  to  strike  out  the  testimony. 
Casey  liad  given  important  testimony  as  to 
other  matters.  In  his  testimony,  d«fendant 
claimed  that,  in  the  previous  November,  liia 
trunk  liad  been  broken  open,  and  from  it, 
among  other  things,  was  stolen  a  Icnife.  This 
luilfe  was  found  In  the  tunnel  near  where 
Rhodes  was  killed,  a  few  minutes  after  the 
homicide;  and  the  defendant  testified  that  it 
was  with  this  knife  that  Rhodes  made  the 
felonious  attack  upon  him,  and  that  with  It 
Rhodes  had  In  several  places  cut  the  defend- 
ant's shirt,  In  the  attempt  to  Inflict  upon  him 
bodily  Injury,  Just  before  the  defendant  re- 
sisted the  assault  by  firing  the  fatal  shot. 
When  Casey  was  upon  the  stand,  he  testified 
that  defendant  had  this  knife  In  his  posses- 
sion, and  at  his  house,  and  on  his  person,  long 
after  November,  and  until  shortly  before  the 
homicide,  and  that  during  this  period  of  time 
be  (Casey)  had  often  used  this  knife  to  sharp- 
en pencils  and  to  trim  his  nails.  It  must  be 
borne  In  mind  that  this  motion  went  to  the 
entire  evidence.  If  any  portion  of  it  was 
admissible,  {he  motion  ought  not  to  have  been 
granted.  That  the  evidence  relating  to  the 
knife  was  properly  admitted  Is  beyond  con- 
troversy. The  court,  therefore,  was  not 
obliged  to  subdivide  the  defendant's  motion, 
and  its  ruling  rejecting  the  same  was  right. 
Upon  the  foregohig  the  court  Is  unanimous. 

The  remaining  error  argued  pertains  to  the 
giving  by  the  court  of  Instruction  numbered 
18,  which  is  in  words  as  follows:  "A  person 
may  repel  force  by  force  In  defense  of  his  per- 
son, habitation,  or  property,  against  one  who 
monifMtly  intends  or  endeavors,  by  violence 
or  Btirprlse,  to  commit  a  felony  on  either;  and 
if  a  conflict  ensue  in  such  case,  and  life  Is 
taken,  the  killing  is  Justifiable,  but  In  case  of 
assault  It  must  be  proved  that  the  assault  was 
eminently  perilous,  and,  unless  there  be  an 
apparent  manifestation  of  a  felonious  intent, 
no  assault  will  Justify  killing  the  assalhint. 
A  party  Is  not  compelled  to  fiee  from  his  ad- 
versary who  assaults  him,  but  before  he  can 
justify  the  homicide,  the  assault  must  be  so 
fierce  as  to  not  allow  the  party  assailed  to 
yield  without  manifest  danger  to  his  life  or 
enormous  bodily  harm.  In  such  case,  if  there 
be  no  other  way  of  saving  his  own  life,  or 
saving  himself  from  gi-eat  bodily  harm,  he 
may,  In  self-defense,  kill  his  assailant."  This 
concerns  the  right  of  self-defense,  and,  In 
part,  goes  to  the  doctrine  of  retreat.  With 
much  vigor,  counsel  for  plaintlfl!  in  error  as- 
sert that  the  vice  in  this  Instruction  Is  so  glar- 
ing that  the  act  of  the  court  In  submitting  it 
to  the  Jury  was  error  most  harmful.  This  In- 
struction finds  recognition  in  the  authoritiea 
2  Thomp.  Trials,  (  21G3;   State  v.  Kennedy, 
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20  Iowa,  569.  The  doctrine  attempted  to  be 
stated  by  tbe  trial  court  In  tbis  case  is  laid 
down  in  tbe  Iowa  case,  supra,  and  tbence 
copied  into  Judge  Thompson's  valuable  work 
on  Trials.  The  learned  author,  however, 
makes  certain  changes  and  omissions  In  tbe 
langnage,  and,  as  thus  modified,  the  trial  court 
here  gave  tbe  Instruction  which  counsel  in- 
sist but  accentuates  tbe  error  contained  in  tbe 
origlnak  Counsel  contend,  and  tbis  court  lias 
already  so  decided,  that  tbis  instruction, 
whether  expressed  as  in  tbe  Iowa  case  or  in 
tbe  language  of  Judge  Thompson,  is  not,  un- 
less taken  with  certain  well-understood  ex- 
ceptions, a  correct  statement  of  the  law  as 
sustained  by  tbe  weight  of  modem  authori- 
ties. Babcock  v.  People,  13  Ooio.  615,  22 
Pac.  817;  Boykbi  v.  People.  22  Colo.  496,  45 
Pac.  419.  Tbe  portions  of  this  instruction  as 
above  Italicized  by  counsel  with  particularity 
Indicate  tbe  objectionable  features.  Down  to 
tbe  semicolon,  the  first  sentence  seems  to  be 
predicated  upon  section  1188  of  Mills'  Anno- 
tated Statutes  (Gen.  St.  1883,  i  719),  wherein 
the  homicide,  In  the  specified  cases,  is  de- 
clared to  be  Justifiable  where  the  deceased 
manifestly  intends  to  commit  a  known  felony 
upon  tbe  defendant  The  rest  of  the  sentence, 
down  to  the  first  period,  introduces  the  ele- 
ment of  assault,  as  embraced  in  section  1188 
of  Mills'  Annotated  Statutes  (Gen.  St.  1883, 
i  721),  and,  in  effect,  states  that,  before  the 
defendant  is  justified  in  killing  bis  assailant, 
not  only  must  tbe  assault  be  eminently  peril- 
ous, but  there  must  be  an  apparent  manifes- 
tation of  a  felonloiis  intention  upon  tbe  part 
of  the  assailant.  Under  section  4  of  article 
18  of  our  constitution,  a  felony  means  any 
criminal  offense  punishable  by  death  or  im- 
prisonment in  the  penitentiary,  and  none  oth- 
er. The  criticism  upon  this  particular  part  of 
tbe  instruction  is  that  although,  under  tbe  lat- 
ter section  of  our  statute,  a  person  may  kill 
his  assailant  if  all  tbe  other  necessary  ele- 
ments are  present,  not  only  to  save  bis  own 
life,  but,  as  well,  to  prevent  his  receiving 
great  bodily  harm,  the  jury  are,  nevertheless, 
told  that  if  tbe  assailant  intends  merely  to 
Inflict  upon  the  defendant  great  bodily  harm 
(which,  under  our  statute,  is  nothing  but  a 
misdemeanor,  and  punishable  by  fine  or  im- 
prisonment in  the  county  jail),  tbe  defendant 
may  not  resort  to  self-defense,  and  may  do 
BO  only  when  the  assailant  intends  to  commit 
upon  tbe  defendant  a  crime  of  tbe  grade  of 
felony.  If  by  the  use  of  "felonious"  is  meant 
that  tbe  crime  which  tbe  assailant  intends  to 
commit  must  be  of  the  grade  of  a  felony, 
this  instruction  la  erroneotis.  If,  however, 
tbe  court  meant  merely  that  tbe  assault  must 
be  accompanied  by  the  latent  to  commit  a 
crime,  or  with  a  criminal  intent,  It  was  not, 
in  this  respect,  faulty.  Tbe  only  proper  and 
safe  practice,  and  one  that  removes  all  doubt, 
in  a  case  like  tbe  one  before  us,  in  an  instruc- 
tion upon  this  point,  is  to  state  that  tbe  de- 
fendant not  only  may  resort  to  self-defense  if 
Mbsolately  necessary  to  save  his  own  life,  but 


also  to  prevent  liis  receiving  great  bodUy 
harm.  The  second  and  third  sentences,  how- 
ever, are  the  ones  wliicb  demand  more  seri- 
ous consideration.  The  use  of  tbe  word  "enor- 
mous," instead  of  the  word  "great,"  is  dis- 
approved iQ  McDonald  t.  State,  89  Tenn.  161, 
14  S.  W.  487;  and  tbe  case  was  reversed 
upon  that  ground.  It  was  there  said  that 
"enormous"  is  a  word  of  richer,  deeper  color 
than  the  word  "great,"  and  its  use  naturally 
bad  a  tendency  to  lead  tbe  jury  to  believe  that 
something  more  than  great  bodily  harm  must 
t>e  apparent.  As  in  the  last  sentence  of  tbe 
instruction  tbe  court  here  uses  tbe  word 
"great"  as  apparently  synonymous  with  tbe 
word  "enormous"  (wtiicb  has  authority  in 
Webst.  Diet),  it  is  possible  tliat  the  jury  were 
not  misled.  It  is  appropriate  for  us,  however, 
in  connection  with  tbis  and  tbe  preceding 
point  to  add  with  our  approval  the  following 
language  of  tbe  court  in  tbe  McDonald  Clase, 
supra:  "When  the  path  is  plain  and  well 
marked  by  long  and  consistent  travel.  It  is  al- 
ways safe  to  pursue  it,  while  It  Is  always  dan- 
gerous to  undertake  to  make  a  new  one  to 
the  same  end,  or  to  qualify  old,  unbroken, 
and  well-understood  expressions  of  wliat  the 
law  is." 

But  tbe  vital  objection  to  this  instructi<Hi, 
in  our  view,  is  that  it  seems  indlscrimiiia.tely 
to  apply  to  tbe  facts  of  tbe  case  the  comm<»- 
law  doctrine  of  retreat  to  the  wall.  Had  tbe 
court  in  apt  language,  limited  this  doctrine  to 
that  class  of  cases  to  which  It  has  been  held 
applicable  (in  which  the  case  as  made  by  the 
people  might  be  Included),  the  objection  made 
here  by  tbe  plaintiff  in  error  would  not  be 
tenable.  But  where,  as  here,  in  the  form  ot 
an  abstract  iffoposltlon  of  law,  in  terms  aa 
relevant  to  tbe  case  made  by  the  defen\.ant 
aa  to  a  case  where  tbe  provocation  was  bat 
a  mere  assault  the  jury  are  instructed  that 
tbe  defendant,  in  every  case,  must  retreat  to 
tbe  wall  before  he  is  entitled  to  resort  to  b^- 
defense,  the  error  is  manifest  We  liave  so 
lately  had  occasion  to  determine  and  enunciate 
the  rule  in  this  jurisdiction,  and  to  discrim- 
inate between  the  classes  of  cases  wtaerdo 
the  doctrine  is,  and  wherein  It  Is  not  applica- 
Ue,  that  we  merely  refer  to  tbe  Boykin  Case, 
supra,  with  our  approval  of  what  is  therein 
said.  As  to  the  last  proposition,  tbe  mem- 
bers of  tbis  court  are  agreed  tliat  Instructioo 
numbered  18  was  an  incorrect  statement  ot 
the  law.  My  brethren  are  of  tbe  opinion  that 
it  was  prejudicial  error,  for  which  the  Judg- 
ment should  be  reversed.  In  tbe  latter  con- 
clusion tbe  writer  of  ttiis  opinion  does  not  con- 
cur. His  reasons  are:  Plaintiff  In  error,  by 
reason  of  not  having,  as  the  writer  believes, 
properly  objected  and  preserved  exceptions  to 
tbe  giving  of  tbe  objectionable  part  of  this  In- 
struction, and  not  having  properly  assigned 
error  to  the  said  ruling,  is  not  In  a  positlora 
to  question  the  same.  Were  this  not  so,  still 
this  Instruction  is  but  an  incorrect  statement 
of  the  doctrine  in  the  abstract  No  attemift 
Is  made  to  apply  it  to  the  facta  of  this  case. 
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either  as  made  by  the  people  or  by  the  de- 
fendant. In  instruction  No.  34  Is  to  be  found 
an'  instruction  upon  the  doctrine  of  retreat, 
in  which  the  Juiy  are  explicitly  told,  in  terms 
as  favorable  to  the  defendant  as  be  could 
ask,  that  the  doctrine  Is  inapplicable  to  the 
kind  of  case  which  is  there  stated  the  de- 
fendant's evidence  tends  to  establish;  and  so, 
while  the  law  in  the  abstract  was  incorrectly 
given,  its  application  to  the  facts  of  the  case, 
which  defendant's  evidence  tended  to  estab- 
lish, was  correctly  made.  My  Iwethren,  how- 
ever, are  of  the  opinion  that  the  error  was 
prejudicial,  and  that,  by  the  giving  of  this 
instruction,  the  jury  may  have  been,  and 
probably  were,  misled,  or  their  minds  Con- 
fused, to  the  extent  that  the  errcM-  found  in 
instruction  Na  18  contributed  to  the  verdict 
which  they  returned.  The  judgment,  there- 
fore, based  upon  this  verdict,  must  be  re- 
versed, and  the  cause  remanded  for  a  new 
trlaL   Beversed. 


(23  Colo.  276) 

JONES  V.  PEOPLE. 
(Supreme  Court  of  Colorado.     Dec.  7,  1896.) 

JOBORS  — CbALLENOB  FOR  CilOSB  —  EXPERT    EVI- 
DENCE—Ha  KMLEsg  Error— HoM  icide— Insanity 
AS  A  Defense— IssTRUCTioss—MANaLAUGBTER. 

1.  A  challenge  for  cause  is  properly  sustained 
where  the  juror  states  that,  in  case  certain  facts 
appear,  he  doubts  his  ability  to  be  governed  by 
the  instructions  of  the  court,  or  to  act  impar- 
tially. ,         ,    , 

2.  A  juror  in  a  homicide  case  may  be  asked 
whether  the  fact  that  defendant's  wife  and  de- 
ceased were  unduly  intimate,  should  it  appear, 
would  influence  his  verdict. 

3.  Error  in  allowing  a  piiysician,  on  re-direct 
examination,  to  give  an  opinion  as  to  defend- 
ant's mental  condition,  based  on  evidence  of 
what  occurred  immediately  before  and  after 
the  shooting,  instead  of  on  a  hypothetical  state- 
ment of  facts,  was  harmless,  where  the  witness 
had  previously  expressed  a  like  opinion  in  an- 
swering hypothetical  questions,  and  the  facts 
were  practically  conceded. 

4.  An  instruction  that  the  jury  should  consid- 
er evidence  as  to  the  insanity  of  defendant's 
father  and  aunt  only  in  case  they  entertained  a 
reasonable  doubt  as  to  defendant's  own  sanity 
at  the  time  of  the  homicide  is  erroneous,  since  it 
practically  told  the  jury  that  they  could  not  con- 
sider such  evidence  unless  defendant  was  en- 
titled to  acquittal  without  it. 

Error  to  district  court,  Arapahoe  county. 

James  C.  Jones  was  convicted  of  murder 
In  the  second  degree,  and  brings  error.  Re- 
versed. 

At  the  April,  A.  D.  1891,  term  of  the  dls- 
trict  court  of  Arapahoe  county,   plaintiff   in 
error  was  indicted   for  the  murder  of  one 
Tbomas  J.  Strawn.    The  case  was  first  tried 
In  1892,  but  the  result  of  that  trial  does  not 
definitely  appear  from  this  record.    It  suf- 
flceth  to  know  that  a  new  trial  was  awarded, 
and   the  defendant  again   put  upon   trial   in 
.Tune,  1893.     The  second   trial  resulted  In  a 
•verdict  of  "guilty  of  murder  in   the  second 
degree,"  upon  which  a  sentence  of  imprison- 
xnent  in  the  penitentiary   for   life   was   im- 
posed.    From  this  Judgment  a  writ  of  error 
■vvas  sued  out  from  this  court    The  remain- 


ing facts  sufBciently  appear  In  the  opinion  of 
the  court.  The  writ  of  error  was  at  one  time 
dismissed  for  failure  of  prosecution,  but  it 
was  recently  reinstated  uix)n  stipulation,  and 
the  cause  submitted  upon  printed  briefs. 

David  G.  Taylor,  for  plaintiff  in  error.  By- 
ron L.  Carr,  Atty.  Gen.,  and  C^vin  E.  Reed, 
Asst.  Atty.  Gen.,  for  the  People. 

HAYT,  C.  J.  (after  stating  the  facts).  The 
killing  of  the  deceased  is  admitted  by  the  de- 
fendant. It  is  claimed  that  it  was  done  at 
a  time  when  the  defendant  was  Insane,  such 
Insanity  having  been  caused  In  part  by  a 
shock,  produced  by  information  reaching  him, 
going  to  show  that  his  wife  was  unduly  inti- 
mate with  the  deceased;  thai  he  was  predis- 
posed to  insanity  by  heredity,  and  that  the 
knowledge  of  his  wife's  infidelity,  acting  upon 
a  mind  weakened  by  this  toflrmlty  transmit- 
ted from  his  father,  deitihroned  his  i*eason,  and 
rendered  him  incapable  of  distinguishing  be- 
tween right  and  wrong. 

The  first  assignments  of  en'or  relate  to  ques- 
tions propounded  to  Jurors,  with  reference 
to  the  effect  upon  them,  in  the  discharge  of 
their  duties  as  jurors  in  the  case,  if  such  inti- 
macy should  be  established  by  the  evidence. 
The  nature  of  such  examination  will  appear 
from  the  following,  taken  from  the  tran- 
script: "J.  H.  Lyon,  being  duly  sworn  to  an- 
swer questions  concerning  his  competency  to 
sit  as  a  juror  upon  the  trial  of  the  cause,  tes- 
tified as  follows,  among  other  things:  Direct 
examination  by  Mr.  Benson:  'Q.  If  it  should 
appear  that  the  wife  of  defendant  and  the 
deceased  were  unduly  intimate,  would  that 
fact  influence  you  in  rendering  your  verdict, 
or  could  you  disregard  that  fact,  if  such  fact 
should  be  proven,  and,  under  the  Instructions 
of  the  court,  render  a  fair  and  Impartial  ver- 
dict, notwithstanding  that  fact?  The  Ourt: 
I  want  to  explain  to  the  Juror,  before  answer- 
ing these  questions,  that  under  some  circum- 
stances the  law  does  make  a  difference  in 
cases  of  this  kind.  What  the  law  is,  and 
what  the  evidence  will  be,  neither  you  nor 
I  at  this  time  know,  or  are  presumed  to 
know,  because  we  have  not  hoard  It;  but  we 
want  to  know,  and  all  that  we  want  to  know 
now  Is,  whether,  after  you  have  heard  the 
evidence,  you  will  be  governed  by  the  in- 
stnictions  of  the  court  as  to  what  the  law  Is 
in  applying  such  evidence,  or  whether  you 
will  have  a  bias  or  prejudice  that  will  pre- 
vent you  from  properly  weighing  the  evidence, 
and  being  governed  by  the  law.  You  may 
answer  this  question  with  this  explanation. 
A.  It  would  not.'  Thereupon.  E.  B.  Green, 
another  Juror,  being  duly  sworn  to  answer 
questions  concerning  his  competency  to  sit 
as  a  juror  in  the  trial  of  the  cause,  testified, 
inter  alia,  as  follows:  'Q.  If  It  should  appear 
that  the  wife  of  the  defendant  in  this  case 
and  the  deceased  were  unduly  intimate,  could 
you  and  would  you,  notwithstanding  that  fact, 
return  a  verdict  based  wholly  and  solely  upon 
the  evidence  and  the  instructions  of  the  court 
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in  tills  case?  A.  It  would  Influence  my  mina. 
Q.  Would  it  Influence  your  mlod  to  such  an 
extent  that  you  would  disregard  the  Instruc- 
tions of  the  court?  A.  1  would  try  very  hard 
not  to  disregai-d  the  instructions  of  the  court, 
but  I  doubt  my  ability.  Q.  You  would  doubt 
your  ability  if  such  fact  were  proven?  A. 
Yes,  sir.  Q.  Then  you  doubt  your  ability.  If 
sueh  fact  were  proven,  to  act  as  a  fair  and 
impartial  Juror  in  the  trial  of  this  case?  A. 
I  do.  I  think,  that  tbct  being  proven,  I 
doubt  my  ability.  Q.  And  if  such  fact  should 
be  proven,  you  could  not  serve  as  a  fair  and 
Impartial  Juror  in  the  trial  of  this  cause?  A. 
I  say  I  would  do  the  best  that  I  could,  but 
I  doubt  very  much  If  I  could  get  that  off  my 
mind.  (Challenged  by  the  prosecution  for 
cause.  Challenge  sustained,  and  Juror  ex- 
cused, to  which  ruling  of  the  court  defendant 
duly  excepted.)"  There  was  no  error  in  sus- 
taining this  challenge.  In  this  state  it  is  the 
doty  of  the  court  to  declare  the  law  in  the 
trial  of  criminal,  as  well  as  civil,  cases,  and 
it  Is  for  the  Jury  to  determine  the  facts  In  ac- 
cordance with  the  instructions  of  the  court. 
The  examination  of  Jurors  upon  this  evidence 
is  for  the  purpose  of  obtaining  a  fair  and 
impartial  Jury  for  the  trial  of  the  Issues  be- 
tween the  parties;  and  where  a  Juror  an- 
nounces in  advance  that  he  will  not  be  gov- 
erned by  the  instructions  of  the  court,  or  If 
it  appears  doubtful  as  to  wheHier  such  Instruc- 
tions will  be  controlling  with  him,  as  to  the 
law  of  the  case,  It  is  the  duty  of  the  court 
to  excuse  such  Juror.  Similar  questions  were 
propoimded  to  the  Juror  I^on  and  others,  who 
were  not  challenged  for  cause.  Such  ques- 
tions were  proper,  not  alone  for  the  purpose 
of  Informing  the  parties  to  the  end  tiiat  they 
might  Intelligently  exercise  their  right  to  chal- 
lenge for  cause,  but  for  tbc  stronger  reason 
that  counsel  were  entitled  to  be  fully  informed 
of  the  state  of  mind  of  the  Jurors  with  refer- 
ence to  the  matter,  in  order  that  the  par- 
ties should  be  fully  advised  In  exercising  the 
right  of  peremptory  challenges. 

A  number  of  assignments  of  error  are  based 
upon  the  admission  and  rejection  of  evidence. 
The  most  important  of  these  brings  up  for  re- 
view the  luling  of  the  trial  court  upon  the 
redirect  examination  by  the  state  of  Dr.  Esk- 
ridge,  a  medical  expert,  upon  the  question  of 
sanity.  The  question  objected  to  Is  as  fol- 
lows: "Q.  Yon  have  heard  what  Mr.  Jones' 
acts  were  Immediately  before  the  shooting, 
and  immediately  after,  and  what  be  said' im- 
mediately after.  A.  Yes,  sir.  Q.  Did  the  de- 
fendant, upon  that  occasion,  so  far  lose  con- 
trol of  himself  as  to  commit  that  act  involun- 
tarily, and  witliout  any  power  to  control  him- 
self? (Objected  to  by  the  defendant.  Objec- 
tion overruled,  and  exception  noted.)  A.  I 
see  no  evidence  of  the  loss  of  self  control 
there."  It  is  urged  by  counsel  for  the  pris- 
oner that  It  was  necessary  for  Dr.  Eskridge, 
in  order  to  answer  this  question,  to  determine 
what  the  facts  were.  The  answer  to  this  ob- 
jection is  found  in  the  examination  of  this 


witness  inunedlately  preceding  this  Interroga- 
tory. It  appears  from  the  transcript  that  the 
witness  bad  been  examined  at  length  by  the 
district  attorney  and  by  the  defense.  Such 
examination  had  proceeded  strictly  in  accord- 
ance with  well-estabUsbed  rules,  and  the  opin- 
ion of  the  witness  was  only  sought  upon  qnes- 
tlons  hypothetically  put  In  the  course  of  the 
examination,  the  district  attorney  had  de- 
tailed every  circumstance  that  had  transpired 
Immediately  before  the  shooting  and  immedi- 
ately thereafter,  according  to  the  theory  of 
the  state  with  reference  to  the  evidence. 
When  the  witness  was  turned  over  to  the  de- 
fense, he  was  subjected  to  a  thorough  cross- 
examination,  conducted  with  great  skill  and 
ability.  In  the  course  of  this  examination, 
hypothetical  questions  were  propounded,  in 
which  every  possible  hypothesis  of  the  case 
in  favor  of  the  defense  upon  the  evidence  waa 
gone  over.  An  examination  of  these  ques- 
tions, as  propounded  by  the  district  attorney 
and  by  the  defease,  discloses  a  wonderful 
unanimity  with  regard  to  the  facts  occurring 
immediately  before  and  immediately  after  the 
shooting.  In  so  far  as  these  matters  are  coor 
cemed,  the  facts  may  be  said  to  be  uncon- 
trovcrted,  and  the  question  and  answer  object- 
ed to,  when  viewed  In  the  light  of  the  fore- 
going, must  be  held  to  have  referred  to  the 
conceded  facts;  and  although  the  question 
and  answer,  if  considered  separate  and  apart 
from  the  remainder  of  the  examination  of 
Dr.  Eskridge,  would  appear  to  be  highly  Im- 
proper, when  viewed  In  connection  with  his 
antecedent  examination,  It  seems  clear  that 
no  harm  could  have  resulted.  In  substance, 
the  witness  had  several  times  expressed  a 
like  opinion  in  answering  hypothetical  ques- 
tions, and  the  error  In  the  question  and  an- 
swer objected  to  must,  under  the  circum- 
stances, be  considered  as  immaterial.  Mc- 
Carty  v.  Com.  (Ky.)  20  S.  W.  229. 

At  the  trial  certain  acts  of  the  defendant 
at  the  time  of  the  shooting  were  put  in  evi- 
dence for  the  purpose  of  showing  that  he  was 
insane  at  the  time  of  firing  the  fatal  shot. 
So,  also,  it  was  in  evidence  that  the  defend- 
ant's father  had  been  insane  for  a  number  of 
years,  becoming  so  violent  at  one  time  as  to 
require  his  incarceration  in  an  Insane  asylmja 
for  a  number  of  months.  Evidence  was  also 
Introduced  for  the  purpose  or  showing  that 
an  aunt  of  the  defendant  was  Insane  for  a 
time.  This  evidence  was  competent  to  show 
hereditary  Insanity  In  the  family,  and  there- 
fore proper  for  the  jury  to  consider,  with  the 
other  evidence  In  the  case,  as  an  aid  In  pass- 
ing upon  the  mental  condition  of  the  defend- 
ant at  the  time  of  the  homicide.  Upon  this 
evidence  the  court  instructed  the  Jury,  against 
the  objection  of  the  defendant,  that  "evidence 
of  insanity  of  the  defendant's  father  and  aont 
Is  to  be  considered  and  weighed  by  yon  only 
In  case  you  should  entertain  a  reasonable 
doubt  as  to  the  defendant's  own  sanity  at 
the  time  he  committed  the  offense  of  whicti 
he  stands  charged."    The  court  bad  prevloos- 
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ly  correctly  Instructed  the  Jury  that  the  de- 
fendant was  presumed  to  be  of  sound  mind 
at  the  time  of  the  homicide,  aniess  the  con- 
trary appeared  from  the  evidence;  but  if, 
upon  the  whole  evidence,  the  jury  entertained 
a  reasonable  doubt  as  to  the  sanity  of  the  de- 
fendant at  the  time  of  the  commission  of  the 
homicide,  they  should  g:ve  the  defendant  the 
benefit  of  such  doubt,  and  return  a  verdict 
of  acquittal.  2  Bish.  Cr.  Proc.  !  6T3;  Hopps 
v.  People,  31  111.  385;  People  v.  Wilson,  40 
Cal.  13;  State  v.  Bruce,  48  Iowa,  530;  State 
V.  Crawford,  11  Kan.  32;  State  v.  WUner,  40 
Wis.  304.  The  correctness  of  the  foregoing 
instruction  as  to  reasonable  doubt  being  con- 
ceded, the  incorrectness  of  instruction  No.  7 
is  manifest,  for  In  it  the  Jury  are  told  that 
the  insanity  of  the  defendant's  father  and 
aunt  is  not  to  be  taken  into  consideration  un- 
less they  entertain  a  reasonable  doubt  of  the 
defendant's  sanity.  This  was  grievous  error. 
It,  in  effect,  deprived  the  defendant  of  the 
benefit  of  the  testimony  introduced  with  ref- 
erence to  the  mental  condition  of  his  ances- 
tors, for,  in  the  absence  of  this  evidence,  he 
was  entitled  to  an  acquittal  if  the  evidence 
left  a  reasonable  doubt  of  his  sanity,  while, 
by  the  instruction,  the  insanity  of  his  father 
and  aunt  was  only  to  be  considered  In  case 
of  such  reasonable  doubt  appearing  iruiu  umer 
evidence;  in  other  woras,  under  the  instruc- 
tion, this  evidence  could  only  be  considered 
in  case  the  defendant  was  entitled  to  an  ac- 
quittal without  it,  in  which  event  it  would, 
of  course,  be  unnecessary.  The  defendant  was 
thereby  deprived  of  the  only  possible  benefit 
of  such  evidence.  For  this  error  the  Judg- 
ment must  be  reversed. 

In  view  of  a  new  trial,  we  will  briefly  refer 
to  the  law  governing  homicides  of  this  nature. 
The  killing  of  an  adulterer,  deliberately  and 
upon  revenge,  is  murder;  but  where  a  man 
finds  another  in  the  act  of  adultery  with  his 
wife,  and  kills  him  or  her  in  the  fli-st  transport 
of  passion,  he  is  only  guilty  of  manslaughter. 
1  Whart.  Cr.  Law^  §  459;  Sawyer  v.  State,  35 
Ind.  80;  State  v.  Holme,  54  Mo.  153;  State 
V.  Prance,  76  Mo.  381.  With  a  single  ex- 
ception, these  rules  of  law  are  supported  by 
all  the  authorities.  Whart.  Cr.  Law  aoth 
Kd.)  i  459;  Bish.  Cr.  Law,  §  708.  Contrary 
to  the  above,  in  Biggs  v.  State,  29  Ga.  723, 
it  was  held  that  the  defendant  was  excusable 
for  shooting  in  the  morning  a  man  who,  dur- 
ing the  previous  night,  had  attempted  to  com- 
mit adultery  with  his  wife;  but  this  was  un- 
der peculiar  circumstances,  which  the  court 
seems  to  have  deemed  suthclent  to  show  a  re- 
newal of  the  offense  in  the  morning.  These 
circumstances  were  simply  that  the  party,  in 
the  morning,  took  a  seat  near  the  defendant's 
wife  at  a  breakfast  table,  at  a  public  hotel. 
The  decision  is  not  grounded  upon  any  recog- 
nized principle  of  the  law,  and  it  has  been  re- 
pudiated by  the  best  authorities.  1  Whart. 
Cr.  Law  (10th  Ed.)  i  496;  1  Bish.  Cr.  Law, 
S  708. 

Judgment  reversed. 


(23  Colo.  26$) 

WATBRBURT  et  al.  v.  FISHER. 

(Supreme  Court  of  Colorado.     Dec.  7,  1896.) 

Partition  —  Tenants  in  Common  —  Refusal  or 
Sale, 

An  original  bill  by  a  tenant  in  common 
prayed  for  a  sale  of  the  land  and  an  accounting. 
A  demurrer  was  sustained  on  the  ground  that 
plaintiff  was  not  entitled  to  such  sale,  and  plain- 
tiff assigned  no  error.  An  amended  complaint, 
stating  substantially  the  same  facts,  was  tiled, 
and  prayed  for  a  partition,  if  practicable,  and,  in 
the  alternative,  for  a  sale  and  accounting.  The 
court  found  partition  practicable,  and  granted 
such  relief.  Held,  that  a  refusal  of  a  sale  and 
accounting,  to  which  the  evidence  showed  plain- 
tiff was  only  to  be  entitled  in  case  of  a  sale  by 
him  of  the  land,  wus  proper.  38  Pac.  846,  6 
Coio.  App.  362,  affirmed. 

Error  to  court  of  appeals. 

Action  by  Lyle  C.  Waterbury  and  others 
against  Mlers  Fisher.  From  a  decree  of  the 
court  of  appeals  (38  Pac.  846,  5  (3olo.  App.  362) 
for  partition,  plaintiffs  bring  error.    Affirmed. 

Doud  &  Fowler,  for  plaintiffs  in  error.  Os- 
car Renter,  for  defendant  in  error. 


PER  CURIAM.  As  originally  framed,  the 
complaint  in  this  action  was  for  specific  per- 
formance of  a  contract  concerning  real  estate. 
There  was  asked  a  decree  of  sale,  and  an  ac- 
counting, and  a  division  between  the  plain- 
tiffs and  the  defendant,  according  to  their 
respective  Interests,  of  the  profits,  if  any,  to 
be  realized  from  the  sale  of  said  property, 
which  consisted  of  Denver  city  lots,  alleged  to 
l>e  owned  by  the  parties  to  this  action  as  ten- 
ants in  common.  To  the  complaint  there  was 
interposed  a  demurrer  upon  the  ground  that 
the  facts  set  up  did  not  entitle  the  plaintiffs 
to  a  sale  and  an  accounting.  This  demurrer 
was  sustained  by  the  court,  evidently  upon 
the  theory  that  the  specific  relief  (viz.  a  sale 
and  an  accounting)  the  plaintiffs  were  not  en- 
titled to  under  the  facts  alleged  in  the  com- 
plaint, although  they  might  be  entitled  to  a 
partition,  if  slight  amendments  thereto  were 
made.  We  are  not  required  to  pass  upon 
this  action  of  the  court,  by  which,  in  one  as- 
pect, it  apparently  held  that  a  demurrer  lies 
to  the  prayer  of  a  complaint,  for  the  plain- 
tiffs acquiesced  in  the  ruling,  and  adoptt;d  the 
theory  suggested  by  the  court,  and  so  filed 
an  amended  complaint,  differing  in  no  substan- 
tial respect  from  the  original,  in  which  they 
specifically  asked  that  the  court  make  a  par- 
tition of  the  property.  In  addition  to  this, 
they  further  asked,  if  partition  was  found  not 
to  be  practicable,  that  there  be  a  sale  and  an 
accounting,  although,  by  acquiescing  hi  the 
decision  upon  the  demurrer,  and  voluntarily 
amending  their  complaint,  they  abandoned 
their  right  to  assign  error  to  the  ruling  of  the 
court  withholding  this  alternative  relief.  Up- 
on Issues  johied  under  the  amended  complaint, 
answer,  and  replication  there  was  a  bearing 
before  the  court,  which  made  findings  In  fa- 
vor of  the  plaintiffs,  and,  under  our  statute, 
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referred  to  three  commissioners  the  matter  of 
the  partition.  Thereafter,  the  commissioners 
reported  that  a  partition  was  practicable,  and 
that  each  party  was  entitled  to  a  designated 
portion  of  the  property.  This  report  was  con- 
firmed by  the  court,. and  upon  the  same  a  de- 
cree was  entered  dividing  the  property  be- 
tween the  parties  as  the  commissioners  rec- 
ommended. The  plaintiffs,  being  dissatisfied 
therewith,  took  the  case  by  appeal  to  the  court 
of  appeals,  where  the  Judgment  of  the  lower 
court  was  affirmed.  See  Waterbury  v.  Fish- 
er, 5  Colo.  App.  362,  38  Pac.  846.  To  this 
Judgment  the  plaintiffs  prosecute  their  vrrit 
of  error  in  this  court.  Their  principal  griev- 
ance In  the  trial  court,  in  the  court  of  ap- 
peals, and  here  is  that  when  the  district  court 
set  off  to  the  defendant  his  share  of  the  prop- 
erty it  should  have  ordered  a  sale  thereof, 
and  a  division  of  the  profits,  if  any,  ot  such 
sale  between  the  parties  according  to  what 
the  plaintiffs  say  was  the  contract  between 
them. 

It  will  be  observed  that  this  particular  form 
of  relief  was  what  the  plaintiffs  aslced  In  their 
original  complaint,  but  to  which,  under  the 
allegations  of  chat  pleading,  the  court  held 
they  were  not  entitled.  It  is  clear  from  the 
evidence  set  out  in  this  record  that  by  the 
agreement  of  the  i>arties  the  plaintiffs  were 
entitled  to  this  additional  relief  only  in  case 
of  a  sale,  and  that,  inasmuch  as  they  were 
tenants  in  common  with  the  defendant  of 
this  property.  In  the  absence  of  an  agreement 
to  the  contraiy  it  was  as  much  their  duty  to 
make:  a  sale  thereof  as  it  was  the  duty  of 
the  defendant.  Indeed,  we  have  no  doubt 
that,  in  accordance  with  their  agreement.  It 
was  made  tht?  special  duty  of  the  plaintiffs 
and  their  assignors  themselves  to  make  this 
sale,  upon  which  alone  rested  their  right  to  a 
share  in  the  profits.  It  is  equally  clear  from 
this  record  that  it  was  owing  to  the  long  neg- 
lect of  the  plaintiffs  that  such  sale  was  not 
made.  Considering  this  fact  in  connection 
with  the  finding  and  decree  of  the  court  that 
partition  of  the  property  was  practicable,  and 
that  being  the  very  relief  which  the  plaintiffs 
in  the  first  instance  in  the  amended  complaint 
asked,  it  would  be  inconsistent  relief  to  order 
a  sale  of  that  portion  of  the  property  set  off 
to  the  defendant,  and  an  allotment  of  a  por- 
tion of  the  profits,  if  any,  to  the  plaintiffs. 

This  case  was  brought  into  this  court  be- 
fore the  promulgation  of  rule  41  of  this  court, 
which  requires,  in  cases  brought  here  by  ap- 
peal from,  or  writ  of  error  to,  any  final  Judg- 
ment of  the  court  of  appeals,  a  new  assign- 
ment of  errors  and  briefs  to  be  filed.  Neither 
of  these  things  was  done  in  this  case,  and  we 
are  therefore  not  advised  whether  the  defend- 
ant in  error  still  Insists  upon  his  cross  errors 
assigned  In  the  court  of  appeals;  but,  if  he 
does,  we  are  satisfied  that  they  were  correct- 
ly resolved  against  him  in  that  court.  Upon 
the  whole  case,  after  a  careful  examination 
of  the  entire  record,  in  connection  with  the 
decision  of  the  court  of  appeals,  we  are  of 


opinion  that  the  Judgment  of  the  latter  court 
in  all  respects  was  right,  and  it  is  therefore 
affirmed.   AfiSrmed. 


(£3  Colo.  3W) 

NEWMAN  V.  PEOPLE. 

(Supreme  Court  of  Colorado.     Dec.  7,  189C.) 

Criminal  Law— Verdict— Sufficienxt—Bkibert 

— Pleading  and  Proof — Variance — Defense. 

1.  An  informatio-i  consisted  of  four  separate 
counts,  which  were  not  numbered,  and  the 
court  quashed  the  fiist  two.  Defendant  plead- 
ed not  guilty  to  the  remaining  counts.  In  its 
instructions  the  court  referred  to  those  counts 
as  No.  1  and  No.  2,  and  stated  what  they  re- 
spectively charged  against  defendant.  Held, 
that  a  verdict  finding  defendant  "guilty  as  char- 
ged in  the  first  and  second  counts  of  the  infor- 
mation" was  not  void,  as  finding  him  guilty  un- 
der the  two  counts  that  were  quashed. 

2.  An  information  against  a  sheriff  charged 
that  he  corruptly  agreed  not  to  seize  and  take 
before  a  judicial  oflicer  gambling  devices.  The 
proof  showed  a  vague  understanding  between 
defendant  and  the  gamblers  from  whom  the 
money  was  received  that  defendant  was  not  to 
close  the  gambling  houses.  Ueld,  that  there 
was  no  variance. 

3.  In  a  prosecution  agqinst  a  sheriff  for  ac- 
cepting a  bribe,  it  was  no  defense  that  the  of- 
fense, if  any,  was  procured  to  be  committed  by 
the  prosecuting  witness  who  gave  the  bribe. 

4.  It  was  no  defense  that  defendant  was  ig- 
norant of  the  existence  of  Mills'  Ann.  St.  | 
1343  (Gen.  St.  S  849),  making  it  his  duty  to  seize 
gambling  devices,  and  take  them  l)efore  a  judi- 
cial officer,  especially  where  it  appeared  that  he 
knew  that  gambling  was  a  crime,  and  what  bis 
duty  was  as  to  executing  the  laws  against  gam- 
bling. 

5.  Mills'  Ann.  St.  §  1343  (Gen.  St.  S  849). 
makes  it  the  duty  of  sheriffs,  etc.,  when-  it 
comes  to  their  knowledge  that  any  person  has 
in  his  possession  devices  used  for  gambling,  to 
seize  and  take  them  before  some  judge  or  jus- 
tice of  the  peace,  who  shall  inquire  as  to  such 
devices,  and,  if  they  are  used  for  gambling,  he 
shall  destroy  the  same;  and  that  all  persons 
having  possession  of  such  devices  shall  be  con- 
voyed before  some  judge  or  justice  of  the  peace, 
and  committed  for  appearance,  etc.  ffr/rf.  that 
an  objection  that  such  statute  is  unconstitntion- 
al  because  authorizing  the  judicial  officer  to  de- 
stroy the  property  does  not  raise  the  constitu- 
tionality of  the  provision  relating  to  the  seizure 
by  the  sheriff,  and  the  proceeding  against  the 
person  in  wtiose  possession  the  property  is 
found;  since,  if  the  former  provision  is  void,  the 
latter  may  still  he  operative. 

6.  In  a  prosecution  of  a  sheriff  for  accepting 
a  bribe  for  omitting  to  seize  gambling  devices, 
the  sheriff  cannot  raise  the  constitutionality  of 
the  provisions  of  che  statute  authorizing  the  ju- 
dicial oflicer  to  destroy  the  propertr  seized. 
Gilchrist  v.  Sehmidiing,  12  Kan.  2(53,  applied. 

Error  to  district  court.  Park  county. 
Michael  H.  Newman  was  convicted  of  brib- 
ery, and  brings  error.    Affirmed. 

The  plaintiff  in  error  was  the  sheriff  of  Lake 
county,  Colo.  In  the  district  court  of  that  cotm- 
ty  he  was  proceeded  against  under  an  informa- 
tion consisting  of  four  separate  counts,  the  first 
two  of  which  charged  him.  as  sheriff,  with  brili- 
ery,  under  section  1274,  Mills'  Ann.  St.  (Gen. 
St.  1883,  S  791),  and  the  last  two  xmder  <w^ 
tion  1302,  Mills'  Ann.  St.  (Gen.  St.  1883.  I 
818),  with  receiving  money  at  two  different 
tbnes  for  omitting  to  perform  a  duty  appertaln- 
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iiig  to  bis  office  as  sheriff,  In  that,  tor  the  con- 
sideration named,  be  agreed  to  omit,  and  did 
omit,  to  seize  and  take  before  some  judge  or 
Justice  of  tbe  peace  of  Lake  county  certain  gam- 
bling devices  belonging  to  George  L'Abbe,  wbicb 
'  the  latter  had  in  his  possession  to  the  knowl- 
edge of  tbe  defendant;  which  duty  so  to  seize 
and  take  was  Imposed  upon  him,  as  sheriff, 
under  section  1343,  Mills'  Ann.  St.  (Gen.  St. 
1883,  I  849),  which  is  as  foUows:  "It  shaU  be 
the  duty  of  all  sheriffs,  coroners,  constables, 
police  officers  of  cities,  and  other  officers  char- 
ged with  executing  the  laws  of  this  state,  when- 
ever It  shall  come  to  the  knowledge  of  any  such 
officer  that  any  person  has  In  his  possession  any 
cards,  tables,  checks,  balls,  wheels  or  gambling 
devices  of  any  nature  or  khid,  used  or  kept  for 
the  purpose  of  gambling  or  playing  at  any  gatne 
of  chance;  or  that  any  cards,  tables,  checks,  balls, 
wheels  or  gambling  devices  used  or  kept  for  the 
purposes  aforesaid  may  be  found  in  any  place, 
to  seize  and  take  such  cards,  tables,  checks, 
balls,  wheels,  or  gambling  devices,  and  convey 
the  same  before  some  judge  or  Justice  of  the 
peace  of  the  cotmty  in  which  the  same  may  be 
ftound;  and  it  shall  be  the  duty  of  such  Judge 
or  justice  of  the  peace  to  Inquire  of  such  wit- 
nesses as  he  shall  summon  to  appear  before 
hbn  in  that  behalf,  touching  the  nature  of  such 
gambling  devices,  and  it  such  judge  or  justice 
shall  ascertain  that  the  same  are  used  or  kept 
for  the  purpose  of  gambling  or  playing  at  any 
game  or  games  of  chance,  it  shall  be  bis  duty 
to  destroy  tbe  same.  It  shall  be  lawful  for 
officers  in  executing  the  duties  imposed  upon 
them  by  this  section  to  break  open  doors  for 
the  purpose  of  obtaining  possession  of  any  such 
gambling  devices;  and  all  persons  having  pos- 
session of  any  of  the  articles  aforesaid  shall  be 
conveyed  before  some  judge  or  justice  of  the 
peace  of  the  county  In  which  they  may  be  found, 
and  held  or  committed  for  appearance  at  the 
next  term  of  the  district  court  to  answer  to  any 
Indictment  or  information  which  may  be  pre- 
ferred against  them  or  any  of  them."  Soon 
after  the  defendant  was  appreuended,  the  venae 
of  the  case  was  changed  to  the  district  court  of 
Park  county,  where  all  subsequent  proceedings 
occurred.  The  defendant  moved  to  quash  all 
of  the  counts  of  the  information,  and  the  court 
sustained  the  motion  as  to  the  first  two  coimts, 
and  overruled  it  as  to  the  last  two.  Thereupon 
the  defendant  was  arraigned,  and  pleaded  not 
guilty  to  the  counts  in  the  information  remalh- 
Ing  after  the  first  two  were  quashed,  and  upon 
a  trial  before  a  jury  was  convicted,  and  by  the 
court  sentenced  to  Imprisonment  In  the  county 
jail  for  six  months,  and  his  office  declared  va- 
cant. He  prosecutes  his  writ  of  error  to  that 
Judgment  and  sentence. 

Patterson,  Richardson  &  Hawkins,  for  plain- 
tiff in  error.  Byron  L.  Carr,  Atty.  Gen..  Cal- 
vin E.  Reed,  Asst.  Atty.  Gen.,  J.  W.  Taylor, 
and  A.  P.  Rittenhouse,  for  the  People. 

CAMPBELL,  J.  (after  stating  the  facts). 
That  the  defendant  corruptly  received  money 


for  omitting  to  perform  this  official  duty,  if 
such  it  was,  the  record  leaves  no  room  for  doubt. 
But  he  contends,  inter  alia,  that  the  statute  im- 
posing this  duty  is  unconstitutional.  A  num- 
ber of  errors  have  been  assigned,  but  only  those 
will  be  considered  which  have  been  argued  by 
counsel.  They  are:  First,  that  the  Judgment 
was  pronounced  upon  counts  of  the  Information 
which  had  been  quashed;  second,  that  the  de- 
fendant was  convicted  under  an  unconstitution- 
al statute;  third,  that  there  was  a  variance  be- 
tween the  evidence  and  the  information;  fourth, 
that  the  offense,  if  any,  was  instigated  and  pro- 
cured to  be  committed  by  the  prosecuting  wit- 
ness; fifth,  that  there  was  error  in  certahi  In- 
structions. 

1.  The  verdict  of  the  Jury  was  In  these  words: 
"We,  the  Jury,  find  defendant  guilty  as  charged 
In  the  first  and  second  counts  of  the  informa- 
tion." The  contention  of  counsel  for  plaintiff 
In  error  is  that  this  verdict  is  absolutely  void 
and  of  no  effect,  because  it  finds  the  defendant 
guilty  under  the  two  counts  of  the  Information 
that  were  quashed.  If  tije  record  accompany- 
ing this  verdict  were  not  considered,  the  argu- 
ment might  be  plausible.  The  four  counts  in 
the  information  were  not  numl)ered  1,  2,  3,  and 
4,  though  they  were  separately  set  forth.  When 
the  two  coming  first  (which  appropriately  might 
be  designated  counts  No.  1  and  No.  2)  were 
quashed,  there  were  but  two  remaining,  and 
the  information  then  stood  as  though  it  had  al- 
ways contained  but  these  two,  which,  as  relat- 
ed to  each  other  and  to  the  Information,  were 
as  1  and  2.  The  defendant  pleaded  not  guilty 
to  them  after  the  court  disposed  of  the  motion 
to  quash,  and  in  its  instructions  to  the  Jury  the 
coint  referred  to  these  counts  as  No.  1  and  No. 
2,  and  in  connection  therewith  stated  what  they 
respectively  charged  against  the  defendant.  In 
this  view,  neither  the  court  nor  the  coun.«el  nor 
tbe  jury  was  misled,  and  no  prejudice  could 
possibly  result  to  the  defendant. 

2.  The  variance  alleged  is  that,  whereas 
the  charge  was  that  the  defendant  corruptly 
agreed  to  omit  to  seize  and  take  before  a 
Judicial  officer  gambling  devices,  the  proof, 
at  most,  showed  nothing  but  a  vague  under- 
standing between  the  defendant  and  tbe 
gamblers  from  whom  the  money  was  re- 
ceived that  he,  tbe  defendant,  was  not  to 
close  tbe  gambling  houses.  The  distinction 
which  counsel  endeavor  to  make  is  too  un- 
substantial and  refined  for  courts  to  recog- 
nize in  the  administration  of  the  criminal 
law.  It  is  not  to  be  expected  that  an  ar- 
rangement of  the  sort  which  the  sheriff  un- 
doubtedly made  with  the  gamblers  would  be 
explicit  as  to  details,  or  reduced  to  writing. 
The  understanding  necessarily  would  be 
somewhat  general  In  Its  nature;  and  from 
the  facts  in  evidence  in  this  case  we  consid- 
er that  there  is  no  material  variance  between 
the  allegation  and  the  proof,  and  think  the 
fair  Inference,  which  the  Jury  was  entitled 
to  draw,  was  this  agreement  contemplated 
that  the  sheriff  was  to  omit  to  perform  those 
acts  which  reasonably  or  necessarily  would 
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tend  to  close  the  gambling  honses,  or  to  in- 
terfere with  the  carrying  on  of  gambling. 
To  Beijse  these  gambling  devices  was  one 
effectlTe  and  statutory  way  to  close  the 
bouses,  and  we  have  no  doubt  from  the  evi- 
dence that  the  sherifTs  corrupt  agreement 
included  his  omission  to  do  the  very  thing 
charged,  and  that  the  jury  were  abundantly 
justified  in  so  finding. 

3.  An  attempt  Is  made  to  bring  this  case 
within  the  doctrine  of  Connor  v.  People,  18 
Colo.  373,  33  Pac.  159,  and  Saunders  v.  Peo- 
ple, 38  Mich.  213,  wherein  it  was  held  that 
the  crime  of  larceny  was  not  committed 
where  the  taking  was  instigated  or  suggest- 
ed to  the  defendant  by  the  owner,  or  agent 
of  the  owner,  of  the  property,  for  the  rea- 
son that  nouconsent  of  the  owner  must  be 
shown;  in  which  cases  it  was  also  announ- 
ced that  courts  should  not  give  their  sanc- 
tion to  the  prosecution  of  persons  who  com- 
mitted the  acts  charged  against  them  at  the 
instigation  of  others,  although  the  object 
thereof  was  to  effect  their  arrest  while  the 
act  was  being  committed,  and  to  capture  old 
offenders.  Counsel  here  seek  to  extend  this 
doctrine  to  a  crime  in  the  nature  of  bribery, 
where  the  object  of  the  bribe  giver  was  to 
gain  some  advantage  for  himself,  and  to 
hold  over  the  sheriff,  as  a  club,  this  receipt 
of  money,  In  case  he  should  thereafter  at- 
tempt to  Interfere  with  the  former's  unlaw- 
ful practices.  We  think  this  cannot  be  done. 
To  constitute  bribei-y,  the  act  of  at  least 
two  persons  is  essential, — that  of  him  who 
gives  and  him  who  receives.  The  minds  of 
the  two  must  concur;  and,  as  to  the  point 
now  before  us,  it  is  Immaterial  whether  the 
giver  makes  the  first  advances  or  gives  the 
money  to  get  some  personal  advantage  to 
himself.  In  fact.  In  most,  if  not  all,  of  the 
cases  the  very  object  of  the  giving  of  a  bribe 
is  to  obtain  for  the  giver,  or  the  one  for 
whom  be  is  acting,  some  supposed  advan- 
tage or  gain  for  himself. 

4.  No  useful  purpose  would  be  subserved 
in  discussing  the  Instructions.  We  have 
carefully  examined  the  evidence  and  the  in- 
structions given  by  the  court  and  those  re- 
fused which  defendant  submitted,  and  find 
that  the  court's  rulings  thereon  were  sub- 
stantially correct.  The  point  made  that  de- 
fendant did  not,  at  the  time  he  received  the 
money,  know  of  the  existence  of  this  partic- 
ular statute,  counsel  admit  would  be  no  de- 
fense under  an  indictment  for  failure  to  do 
the  thing  required;  but,  where  the  charge 
Is  receiving  money  for  an  agreement  to  omit 
to  perform  that  duty,  evidence  by  the  de- 
fendant of  his  Ignorance  of  this  statute  is 
material  as  tending  to  sustain  his  claim  that 
he  never  made  an  agreement  not  to  perform 
the  duty  imposed  by  the  statute.  An  In- 
struction asked  by  defendant  covered  this 
theory,  and  was  refused.  This  ruling  was 
not,  under  the  facts,  erroneous.  While  de- 
fendant may  not  have  known  of  this  specific 
statute,  he  Is  conclusively  presumed  to  know 


that  gambling  is  a  crime,  and  the  record 
shows  that  he  did  know  it,  and,  in  general, 
that  his  ofiBcial  duty  was  to  execute  the  laws 
against  gambling.  His  transaction  with  the 
gamblers  is  conclusive  that  he  knew  what 
his  duty  was  in  this  respect.  Certainly  he 
knew  that  gambling  was  unlawful,  and  that 
the  gamblers  would  not  give  him  money  to 
prevent  Interference  with  their  practices  un- 
less it  was  within  his  power,  and  a  part  of 
his  duty,  to  do  the  things  which  this  statute 
declares  he  shall  do. 

5.  But  the  principal  question  In  this  case, 
and  by  far  the  most  lmi)ortant  one,  is  as  to 
the  validity  of  section  1343,  Mills'  Ann.  St., 
which  prescribes  the  duty  of  the  sheriff.  If 
the  prosecution  rests  solely  upon  this  section, 
the  force  of  the  objection  urged  against  it  is 
perceived  when  it  Is  conceded  that,  unless  it 
was  the  official  duty  of  the  sh«^ff  thereunder 
to  seize  and  take  before  a  judicial  officer  these 
gambling  devices,  he  was  guilty  of  no  of- 
fense under  section  1302.  In  passing  upon 
the  acts  of  a  co-ordinate  department  of  gov- 
ernment, courts  always  shrink  from  the  ex- 
ercise of  their  unquestioned  power  to  declare 
such  acts  In  violation  of  the  fundamental  law, 
and  enter  upon  such  a  consideration  with  re- 
luctance and  hesitation.  In  all  cases  of  doubt, 
the  presumption  In  favor  of  the  constitution- 
ality of  an  act  Is  indulged.  Oooley.  Const. 
Lim.  c.  7,  p.  192  et  seq.  With  respect  to  the 
defendant  we  observe  that  one  occupying  the 
important  office  of  sheriff,  so  weak  or  corrupt 
as  the  defendant  confessedly  is,  who  unbiush- 
Ingly  receives  money  for  omitting  to  perform 
his  official  duty,  though  entitled  to  the  full 
protection  of  the  law  of  the  land  when  prose- 
cuted for  his  misconduct,  does  not  specially 
commend  himself  to  any  court  as  one  Id 
whose  behalf  it  should  give  a  strained  con- 
struction of  a  statute.  This  section  is  said  to 
be  uncoistitutlonal,  because,  by  an  arbitrary 
edict  of  a  judicial  officer,  private  property, 
not  a  nuisance  per  se,  may  be  taken  and  de- 
stroyed without  any  notice  to  Its  o'wner,  and 
without  giving  him  his  day  In  court,  or  an 
opportunity  to  be  heard  upon  the  question 
whether  it  has  been  used  for  an  unlawful 
purpose,  which  use  only  justifies  its  forfeiture 
and  destruction;  hence,  would  violate  the 
fourteenth  amendment  of  the  federal,  and 
section  25  of  article  2  of  the  state,  constitu- 
tion. As  authorities  for  this  contention,  the 
plaintiff  in  error  cites  the  following:  rx>wry 
V.  Rainwater,  70  Mo.  152;  Craig  v.  Kline,  6& 
Pa.  St.  399;  Lawton  v.  Steele,  119  N.  X.  226. 
23  N.  E.  878;  People  v.  Copely,  4  Cr.  Law 
Mag. '187;  State  v.  Robblns,  124  Ind.  308,  24 
N.  B.  978;  Chauvln.v.  Valiton,  8  Mont  «1. 
20  Pac.  658;  Brown  v.  City  of  Denver,  7  Colo. 
305,  3  Pac.  455;  State  v.  Snow,  3  R.  I.  64; 
Greene  v.  James,  2  Curt.  187,  Fed.  Cas.  No, 
5,7C«;  Wynehamer  v.  People,  13  N.  Y.  37S; 
Phelps  V.  Racey,  60  N.  Y.  10;  Poppen  t. 
Holmes,  44  111.  360;  Burdett  v.  Allen,  X>  W. 
Va.  347,  13  S.  B.  1012;  Windsor  v.  McVeiph. 
93  U.  S.  274;  Peck  v.  Anderson,  57  Cal.  251; 
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8  Am.  &  Eng.  Enc.  Law,  1081;  Cooley,  Const. 
Lim.  c.  16;  Lo«8ch  t.  Koehler  (Ind.  Sup.)  41 
N.  B.  32C.  In  the  case  last  cited  the  petition 
for  rehearing,  pending  when  the  opinion,  as 
above,  was  published,  was  overruled,  and  the 
opinion  reported  in  43  N.  E.  129.  The  de- 
fendant in  error  cites  the  foUowicg:  Attor- 
ney General  y.  Justices  of  Municipal  Court 
of  City  of  Boston,  103  Mass.  436;  Com.  v. 
Gaming  Implements,  110  Mass.  332;  Weller  v. 
Snover,  42  N.  J.  Law,  341;  Shivers  v.  New- 
ton, 45  N.  J.  Law,  469;  Campau  v.  Langley, 
30  Mich.  451;  Railroad  Co.  v.  Hemphill,  35 
Miss.  17;  Davidson  v.  New  Orleans,  06  U.  S. 
97;  Muglcr  V.  State  of  Kansas.  123  U.  S.  623, 
8  Sup.  Ct.  273;  Wap.  Proc.  in  Eem.  |§  23,  24, 
65,  68,  72,  110,  140,  231,  238.  The  cases  upon 
which  plaintiff  In  error  mainly  relies  are 
Lowry  v.  Rainwater  and  State  v.  Robbins, 
supra.  Their  weight  as  authority  is  much 
weakened  by  the  disapproval  of  their  doc- 
trine expressed  by  the  supreme  court  of  the 
United  States  in  its  affirmance  of  the  decision 
of  the  court  of  appeals  of  New  York  In  Law- 
ton  V.  Steele,  152  U.  S.  133,  14  Sup.  Ct.  499. 
The  reasoning  of  that  august  tribunal  would 
seem  to  be  against  the  position  sought  to  be 
maintained  by  plaintiff  in  error  here.  How- 
ever that  may  be,  in  our  opinion  this  ques- 
tion Is  not  properly  in  this  case.  Before  stat- 
ing the  reasons  for  our  conclusions,  we  refer 
to  one  contention  so  persistently  urged  by 
the  attorney  general,  which  Is,  even  if  the 
statute  in  the  particidar  noted  is  unconstitu- 
tional, the  defendant  cannot  set  up  its  inva- 
lidity, because,  by  receiving  money  for  omit- 
ting to  enforce  It,  thereby  recognizing  Its 
validity,  he  is  estopped  to  allege  the  contrary, 
when  prosecuted  for  its  violation.  In  cases 
of  embezzlement  it  has  been  held  that  It  Is  no 
defense  that  the  principal  had  no  title  to  the 
money  or  thing  embezzled,  and  in  a  late  case 
(State  v.  O'Brien,  94  Tenn.  79,  28  S.  W.  311) 
this  doctrine  of  estoppel  has  been  expressly 
held  to  extend  to  criminal  cases.  See,  also,  2 
Blsh.  Cr.  Law,  §  367;  1  Whart  Cr.  Law 
(9th  Ed.)  i  1038.  Whether,  upon  principle, 
this  doctrine  is  applicable  to  the  case  at  bar, 
we  need  not  determine,  for  the  decision  may 
be  placed  upon  what  we  regard  safer  grounds, 
which  we  now  proceed  to  consider. 

While  the  specific  objection  goes  only  to  that 
provision  of  the  section  authorizing  the  Judi- 
cial officer  to  destroy  the  property,  and  not  to 
the  seizure  thereof  by  the  sheriff,  or  the  pro- 
-ceedlng  before  the  examining  magistrate 
agahist  the  person  m  vthose  possession  the 
property  Is  found,  It  is  said  that  the  two  lat- 
ter provisions  are  so  interwoven  with  the  for- 
mer that,  if  It  is  Inoperative,  they  fall  with 
It.  Particularly  is  this  said  to  apply  to  the 
seizure  of  the  property.  If  the  different  pro- 
visions of  a  statute,  or  a  single  section,  are 
so  connected  as  that  one  cannot  be  enforced 
without  support  from  the  others,  all  fall;  but 
the  rule  is  familiar,  as  stated  by  Judge  Cooley: 
"If,  when  the  unconstitutional  portion  Is 
stricken  out,  that  which  remains  is  complete 


In  itself,  and  capable  of  being  executed  in  ac- 
cordance with  the  apparent  legislative  intent 
wholly  independent  of  that  which  was  re- 
jected, it  must  be  sustained."  Cooley,  Const 
Llm.  (5th  Ed.)  212.  See,  also,  Tripp  v. 
Overodcer,  7  Colo.  72,  1  Pac.  695;  Commis- 
sioners V.  Owen,  7  Colo.  467,  4  Pac.  705;  Peo- 
ple V.  Jobs,  7  Colo.  475,  4  Pac.  798, 1124;  In  re 
Canal  CerUflcates,  19  Colo.  63.  70,  34  Pac.  274. 
This  section  has  in  view  at  least  two  dis- 
tinct and  separate  objects:  (1)  The  destruc- 
tion of  gambling  devices;  (2)  the  prosecution 
and  punishment  of  their  guilty  owner  or  user. 
To  these  may  be  added  a  third,— the  seizure 
of  such  implements.  In  the  last  analysis  it 
is  true  that  the  one  general  object  of  the  en- 
tire act  against  gambling,  consisting  of  sev- 
eral sections,  is  the  protection  of  public  moral- 
ity; but  there  are  subsidiary  objects  contem- 
plated by  the  different  sections  of  the  act 
We  cannot  agree  with  counsel  that  the  main 
object  of  this  section  is  the  destruction  of 
gambling  devices.  While  its  ultimate  object 
may  be  to  prevent  gambling,  to  this  end  the 
punishment  of  the  person  tmlawfuUy  In  pos- 
session of  or  using  gambling  devices  contrib- 
utes quite  as  effectually  as  does  the  destruc- 
tion of  the  Implements  themselves.  In  the 
eye  of  the  law,  both  are  a  means  to  the  same 
end,  each  equally  potential.  One  object  is 
accomplished  by  means  of  a  proceeding  in  the 
nature  of  a  proceeding  in  rem,  civil  in  charac- 
ter; the  other  under  a  crimmal  prosecution. 
Neither  depends  or  is  contingent  upon  the 
other.  The  one  proceeding  may  fall;  the  other 
succeed.  One  clause  prescribes  the  duty  of  an 
executive  officer;  the  other  that  of  a  Judge 
or  Justice  of  the  peace.  It  is  clear  that  the 
provisions  of  this  section  do  not  depend  one 
upon  the  other.  Were  we,  therefore,  to  con- 
cede (which  we  do  not)  that  the  second  sub- 
division of  the  section,  relating  to  the  de- 
struction of  the  property.  Is  invalid,  it  Is 
clear  that  the  first  and  third,  relating  to  seizure 
of  the  gambling  implements,  and  to  proceed- 
ings against  the  person,  are  Independent  and 
distinct  provisions,  both  of  which,  if  otherwise 
constitutional,  may  be  enforced  in  accordance 
with  the  apparent  legislative  intent  altogether 
without  reference  to  the  clause  providing  for 
destruction.  Except  as  Involved  in,  or  as  in- 
cidental to,  the  main  objection  argued,  there 
is  no  contention  here  that  the  seizure  would 
be  "unreasonable"  under  section  7  of  article  2 
of  our  constitution;  but.  If  there  were,  we 
think  that  section  does  not  prohibit  the  legis- 
lature from  authorizing  an  executive  officer, 
who  sees  or  luiows  that  a  crime  is  being  per- 
petrated, to  seize  and  take  into  his  possession 
the  things  with  which  It  is  being  committed. 
But  we  are  here  met  by  this  argument: 
Inasmuch  as  the  general  assembly  provided 
that  the  gambling  devices  seized  should  be 
brought  before  a  justice  of  the  peace,  and  by 
him  destroyed,  it  wotild  not  have  authorized 
a  seizure  had  it  supposed  the  latter  provision 
would  be  inoperative,  and  therefore  the  seizure 
clause  must  also  fail.    In  answer  to  this  ar- 
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gument  we  reply:  Neither  the  sole  object  of 
the  seizure  under  the  statute,  nor  (as  we 
think)  the  chief  object,  was  that  the  property 
might  be  destroyed.  Equally  as  important  a 
purpose  would  be  subserved  by  its  production 
at  the  trial  of  the  guilty  owner,  there  to  be 
used  as  evidence  against  him.  We  must  give 
to  this  statute  a  reasonable  construction,  and 
presume  that  the  sherifit  will  perform  with 
equal  impartiality  his  duty  to  seize  the  im- 
plements, and  his  duty  to  talte  before  the  ex- 
amining magistrate  the  person  having  posses- 
sion of  them.  We  so  construe  the  section  in 
this  respect  as  to  require  the  sheriff  to  take 
before  the  same  magistrate  the  seized  devices 
and  their  owner  or  user.  In  this  view  the 
clause  directing  the  seizure  of  the  Implements 
Is,  and  should  be,  enforceable  without  regard 
to  the  clause  authorizing  their  destruction.  In- 
deed, were  this  statute  not  In  existence.  It 
would  be,  as  we  have  already  intimated,  the 
official  duty  of  the  sheriff,  when  he  knows 
or  sees  that  a  criminal  offense  is  being  com- 
mitted, without  warrant,  and  upon  view,  to 
arrest  the  offender,  and  to  seize  and  take  Into 
custody  the  subject  of  the  crime,  or  the  thing 
which  aids  the  offender  In  Its  commission,  and 
bring  before  an  examining  magistrate,  there 
to  be  proceeded  against  according  to  law,  not 
only  the  person  arrested,  but  also  the  things 
seized.  1  BIsh.  Cr.  Proc.  §  210  et  seq.;  State 
V.  Robbins,  supra;  2  Hale,  P.  C.  00;  1  East, 
P.  C.  307;  2  Hawk.  P.  C.  133;  Cro.  Ellz.  656. 
This  common-law  right  and  power,  being 
thus  reinforced  by  the  provisions  of  the  stat- 
ute, make  manifest  the  duty  of  the  sheriff  to 
seize  gambling  devices,  and  bring  them,  with 
their  owner,  before  the  same  magistrate.  That 
this  statute  also  directs  that  the  judicial  offi- 
cer may  destroy  tlie  property  does  not  in- 
validate the  provision  concerning  the  seizure, 
even  if  the  former  direction  Is  Inoperative,  for 
the  reasons  already  stated.  But,  in  another 
view,  the  sheriff  Is  not  In  a  position  to  ques- 
tion the  validity  of  the  act,  so  far  as  it  pre- 
scribes the  duty  of  the  judicial  officer.  As  we 
understand  the  rule,  no  person  can  attack  the 
constitutionality  of  a  statute  whose  right  It 
does  not  affect,  and  who,  therefore,  has  no  In- 
terest In  defeating  it.  Cooley,  Const.  LIm.  (5th 
Ed.)  197;  Airy  v.  People,  21  Colo.  144,  40  Pac. 
362.  Expressed  differently.  It  Is,  we  think,  a 
fair  deduction  from  the  authorities  that,  in 
advance  of  a  determination  by  a  court  of 
competent  Jurisdiction,  a  ministerial  or  execu- 
tive officer  cannot,  for  himself,  pass  upon  the 
constitutionality  of  a  statute,  except  In  so 
far  as  it  directly  prescribes  his  official  duties, 
or  confers  some  power,  or  Imposes  some  lia- 
bility, upon  him,  or  prescribes  the  range  of 
his  official  conduct.  When  called  upon  to  act, 
the  sheriff  might  properly  determine  for  him- 
self the  constitutionality  of  that  provision  di- 
recting him  to  seize  gambling  devices,  and  the 
Judicial  officer.  In  a  proper  case,  may  raise 
the  constitutional  objection  to  that  clause  re- 
lating to  his  office. 
Let  us  apply  these  principles  to  this  case: 


In  seizing  this  property  the  sheriff  Incurs  no 
liability  for  any  subsequent  destruction  there- 
of by  the  judicial  officer.  He  takes  no  part 
in  the  proceeding  prescribed  for  the  latter. 
He  has  no  Interest  in  It.  It  prescribes  no  du- 
ty for  him,  nor  does  It  relate  to  his  official 
conduct.  The  act  of  the  Justice  In  no  wise 
affects  the  sheriff,  and.  If  the  former  unlaw- 
fully destroys  the  property,  he,  and  not  the 
sheriff,  is  responsible  to  the  owner.  The 
owner  may  or  may  not  attack  the  constitu- 
tionality of  the  section  purporting  to  give 
to  the  magistrate  power  to  destroy;  but  cer- 
tainly the  sheriff  may  not  raise  that  ques- 
tion to  relieve  himself  of  the  duty  to  seize. 
A  case  very  much  In  point  as  to  this  feature, 
as  well  as  upon  several  other  phases  of  the 
case  at  bar,  Is  Gilchrist  v.  Schmldling,  12 
Kan.  263.  The  court  had  before  It  an  or- 
dinance prohibiting  the  running  at  large  of 
animals  In  the  nighttime.  It  directed  the 
marshal  to  take  up  and  impound  any  animal 
found  running  at  large  contrary  to  the  pro- 
visions of  the  ordinance,  and,  so  long  as  In 
his  possession,  to  provide  necessary  suste- 
nance for  It.  At  any  time  after  the  expira- 
tion of  six  days  from  the  date  of  impound- 
ing, the  animal  was  to  be  sold  at  public  sale 
upon  three  days'  previous  notice  of  the  time 
and  place  of  sale,  and,  after  deducting  the 
costs,  expenses,  and  charges  allowed  by  the 
ordinance,  the  excess  was  to  be  paid  into  the 
city  treasury,  and,  If  called  for  within  nine- 
ty days  by  the  owner,  and  upon  proof  of  his 
ownership,  the  excess  was  to  be  paid  to  him; 
otherwise  It  was  forfeited  to  the  city.  There 
was  a  further  provision  that  the  owner,  at 
any  time  before  the  sale,  might  regain  pos- 
session by  paying  to  the  marshal  his  fees  and 
charges  Incurred  up  to  that  time  In  the  tak- 
ing up  and  impounding  of  the  animal.  In 
the  case  before  the  court  the  marshal  (Gil- 
christ) took  up  and  Impounded  two  heifers 
belonging  to  Schmldling.  Before  the  sale 
the  owner  demanded  possession  of  the  mar- 
shal. The  latter  refused  to  give  over  the  ani- 
mals until  his  fees  for  taking  up  and  Im- 
pounding were  paid,  with  which  condition 
the  owner  refused  to  comply.  He  thereupon 
replevied  the  animals,  claiming  that  the  or- 
dinance was  unconstitutional,  as  depriving 
him  of  his  property  without  due  process  of 
law.  Upon  the  particular  branch  of-  the  case 
last  under  consideration  by  us  the  court  says: 
"These  fees  imme<iiately  became  a  lien  up- 
on the  cattle,  and  can  only  be  discharged  by 
payment;  and  the  owner  has  no  right  to  the 
possession  of  his  cattle  until  he  makes  this 
payment,  and  discharges  this  lien.  This  is 
as  far  as  this  case  goes,  and  this  far  the  law 
and  the  ordinance  must  be  valid  beyond  all 
doubt  No  sale  was  attempted  to  be  made  in 
this  case,  and  no  fees  were  charged  except 
for  taking  up  and  Impounding  the  cattle. 
Whether  the  officers  could  have  made  a  valid 
sale  of  the  cattle  If  they  had  not  been  re- 
plevied. It  is  not  necessary  now  to  determine; 
but  yet  we  think  they  could."     Further  in 
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the  case  the  'court  says:  "But  we  need  not 
speculate  as  to  what  would  be  a  valid  sale. 
All  we  need  decide  here  is,  whether  the  or- 
dinance authorizing  the  city  officers  to  take 
up  and  impound  cattle  running  at  large  in 
the  nighttime,  aud  malcing  the  fees  for  tak- 
ing them  up  and  impounding  them  a  lien 
on  the  cattle,  and  giving  the  officers  the  right 
to  the  possession  of  the  cattle  until  the  said 
fees  are  paid,  is  valid.  We  decide  this  ques- 
tion In  the  affirmative."  So,  In  the  case  at 
bar,  the  section  of  the  statute  under  consid- 
-eration  consists  of  separate  and  distinct 
parts,  each  of  which  may  be  a  step  In  the 
general  procedure.  In  so  far  as  the  statute 
authorizes  the  seizure  of  this  property,  it  is 
uuquestionably  valid,  and  this  is  the  part 
that  concerns  the  duty  of  the  sheriff.  Wheth- 
er the  power  of  the  judicial  officer  to  destroy 
is  constitutional,  arises  when  the  question  is 
raised  by  an  owner  whose  property  has  been 
destroyed;  but  we  need  not  determine  it 
now,  for  it  is  not  involved  in  the  disposition 
of  this  case.  The  foregoing  decision  is  clear- 
ly authority  for  the  conclusion  we  have 
reached  as  to  the  last  proposition,  and  also 
that  the  provisions  of  the  statute  are  sepa- 
rable and  distinct.  Upon  the  whole  case  we 
are  satisfied  that  the  rulings  of  the  court 
were  correct;  that  the  defendant,  after  a  fair 
trial,  was  shown  to  be  clearly  guilty  of  the 
crime  charged  against  him;  and  that  the 
judgment  should,  therefore,  be  affirmed,  and 
it  is  so  ordered.    Affirmed. 


(23  Colo.  295) 

CITY  OF  HIGHLANDS  v.  RAINB. 
(Supreme  Court  of  Colorado.     Dec.  7,  1886.) 

REPLICATIOS—JcnOMEST  ON  PlEADIXO— DeFECTIVB 
SlDBWALK— CONTKIBVTORr   NeOHOENCE. 

1.  A  motion  for  judgment  on  the  pleadings 
will  not  lie  because  of  the  alleged  insufficiency 
of  a  replication  in  not  designating  the  count  of 
the  answpr  it  Was  intended  to  deny;  Code,  i 
60,  providing  that  the  sufficiency  of  a  replica- 
tion may  be  attacl^ed  by  demurrer  or  by  mo- 
tion. 

2.  It  is  not  contributory  negligence  per  se  to 
use  a  sidewalk  with  knowledge  of  its  defective 
condition,  but  such  negligence  is  a  question  for 
the  jury  to  determine  from  the  evidence. 

Appeal  from  district  court,  Arapahoe  coun- 

Action  by  John  Raine  against  the  city  of 
Highlands  for  personal  Injuries.  There  was 
a  judgment  In  favor  of  plaintiff,  and  defend- 
ant appeals.     Affirmed. 

This  action  is  brought  to  recover  damages 
for  injuries  alleged  to  have  been  sustained 
by  the  plaintiff  from  falling  upon  a  defective 
sidewalk  on  the  south  side  of  Agate  avenue. 
In  the  city  of  Highlands.  The  complaint 
avers  th.at  on  the  evening  of  February  13, 
1893,  between  the  hours  of  8  aud  9  o'clock, 
the  plaintiff,  while  walking  along  upon  said 
sidewalk,  by  reason  of  the  defective,  uneven, 
and  sidling  condition  of  the  walk,  and  with- 
out any  fault  or  negligence  on  his  part,  slip- 


ped and  fell,  striking  bis  knee  upon  the  edge 
of  the  walk,  thereby  sustaining  serious  and 
permanent  Injury.  The  answer  of  the  city 
speciflcally  denies  the  allegations  of  the  com- 
plaint, alleges  contributory  negligence  on 
the  part  of  plaintiff,  and  avers  that  the  in- 
jury was  occasioned  by  a  prior  accident,  and 
not  from  the  fall  on  the  sidewalk.  To  this 
answer  plaintiff  replied,  denying  each  and 
every  allegation  of  new  matter.  The  defend- 
ant moved  for  judgment  upon  the  pleadings, 
which  was  denied;  and  thereupon  the  case 
was  tried  to  a  jury.  Upon  the  conclusion  of 
plaintiff's  testimony,  defendant  interposed  a 
motion  for  nonsuit,  which  was  overruled, 
and  the  defendant  then  introduced  its  testi- 
mony. The  jury  returned  answers  to  special 
questions  submitted  upon  request  of  defend- 
ant, aud  a  general  verdict  In  favor  of  plain- 
tiff, assessing  his  damages  at  $3,000.  Mo- 
tion for  a  new  trial  was  overruled,  and  judg- 
ment rendered  upon  the  verdict.  From  this 
judgment  the  city  prosecutes  this  appeal. 

L.  E.  Kenworthy  and  B.  C.  Hilllard,  City 
Atty.,  for  appellant  Stuart  D.  Walling,  for 
appellee. 

GODDARD,  J.  Numerous  errors  are  as- 
signed, but  those  that  are  sufflcteutly  specific 
to  require  notice  challenge  only  the  rulings 
of  the  court  below  in  denying  the  motion  for 
judgment  on  the  pleadings,  motion  for  non- 
suit, and  in  giving  and  refusing  certain  in- 
structions. The  ground  upon  which  the  mo- 
tion for  judgment  upon  the  pleadings  was 
predicated  was  the  insufficiency  of  the  repli- 
cation in  not  designating  the  count  of  the 
answer  it  was  intended  to  deny.  Section  71 
of  our  Code  of  Civil  Procedure  provides: 
"The  replication  may  be  general  In  terms, 
denying  all  new  matter  set  up  In  the  an- 
swer." Section  60  provides  that  the  suffi- 
ciency of  a  replication  may  be  attacked  by 
demurrer,  or  by  motion.  Defendant  failed 
to  so  challenge  It,  and  the  defect,  at  most, 
being  a  formal  one,  could  not  be  reached  by 
a  motion  for  judgment  on  the  pleadings.  Or- 
man  v.  Mannix,  17  Colo.  564,  30  Pac.  1037. 
The  motion  for  a  nonsuit  was  based  upon 
the  claim  that  the  testimony  Introduced  In 
behalf  of  plaintiff  disclosed  such  contribu- 
tory negligence  on  bis  part  as  to  preclude  a 
recovery,  notwithstanding  the  fact  that  de- 
fendant was  guilty  of  negligence  In  the  prem- 
ises; and  the  objection  to  the  Instructions 
complained  of  Is  based  upou  the  same 
ground.  It  appearing  from  the  evidence  that 
the  sidewalk  was  in  a  defective  condition, 
and  had  been  so  for  a  long  time  prior  to  the 
time  of  the  accident,  in  that  it  was  uneven 
and  slanting  Inwardly  from  the  street  for  a 
distance  of  some  40  feet,  so  that  the  same 
was  some  9  Inches  lower  at  the  Inner  than 
at  the  outer  edge;  that  on  the  night  in  ques- 
tion it  was  wet  and  slippery,  in  consequence 
of  a  slight  fall  of  snow.  It  also  appears  that 
plaintiff  was  acquainted  with  this  condition 
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of  the  walk,  and  had  occasiooally  walked 
over  It  before.  About  8  o'clock  on  the  even- 
ing of  the  accident,  he  was  going  on  business 
from  his  home  on  the  south  side  of  Agate 
avenue,  to  a  place  further  down  on  the  same 
side  of  the  street.  The  night  was  somewhat 
cloudy.  He  describes  the  manner  in  which 
he  attempted  to  pass  over  the  defective  piece 
of  sidewalk,  and  how  the  Injury  resulted. 
On  cross-examination  he  stated:  "The  walk 
on  the  opposite  side  of  the  street  is  not  good 
and  not  bad.  Tou  can  get  along  with  a 
fair  degree  of  safety.  I  was  walking  on  the 
upper  outside  edge  of  the  walk.  I  deemed  It 
safer  on  the  high  than  on  the  low  side,  and 
concluded  to  walk  on  it.  I  bad  then  in  mind 
the  dangerous  condition  of  the  walk.  I  knew 
the  incline  was  there.  Had  known  of  it  two 
years.  •  •  •  I  was  over  it  once  a  week. 
Perhaps  some  weeks  was  over  It  two  or  three 
times."  It  Is  Insisted  by  counsel  for  the 
city  that,  It  thus  appearing  from  plaintiff's 
testimony  that  he  was  familiar  with  the  de- 
fective condition  of  the  walk,  his  attempt  to 
pass  over  it  was  not  consistent  with  reason- 
able prudence  and  the  exercise  of  proper 
care  on  his  part  to  avoid  danger.  In  other 
words,  that  by  using  the  walk,  with  prior 
knowledge  of  its  defective  condition,  the  act 
of  plaintiff  constituted  negligence  per  se. 
We  do  not  think,  under  all  the  conditions 
disclosed  by  the  testimony,  that  it  can  be 
said,  as  a  matter  of  law,  that  the  conduct  of 
plaintiff  constituted  negligence  per  se;  but 
that,  under  the  circumstances,  it  became  a 
question  for  the  jury  to  determine  whether. 
In  view  of  the  nature  of  the  defect,  and  the 
degree  of  danger  to  be  apprehended  from  its 
existence,  the  ease  or  difficulty  of  avoiding 
it  by  using  other  portions  of  the  street,  the 
plaintiff  exercised  that  degree  of  care  and 
caution  that  an  ordinarily  prudent  and  care- 
ful person  would  use  In  the  same  situation. 
The  court  below  adopted  this  view,  and  de- 
nied the  motion  for  nonsuit,  and,  upon  the 
close  of  the  testimony.  Instructed  the  jury 
that  the  fact  alone  of  prior  knowledge  of  the 
condition  of  the  sidewalk  on  the  part  of 
plaintiff  would  not  prevent  his  recovery.  If 
from  all  the  facts  and  circumstances  in  evi- 
dence, taking  into  consideration  his  knowl- 
edge and  familiarity  with  the  walk,  he  ex- 
ercised ordinary  care  and  caution  to  avoid 
the  injury. 

The  rule  of  law  as  laid  down  by  the  court 
below  on  this  subject  finds  very  general  sup- 
port in  the  adjudged  cases.  While  knowl- 
edge of  the  existence  of  a  defect  or  obstruc- 
tion Is  a  very  Important  element  in  determin- 
ing the  question  of  contributory  negligence, 
it  Is  not  alone  decisive,  unless  the  defect 
or  obstruction  is  so  great  and  obviously  dan- 
gerous that  a  man  of  ordinary  prudence 
would  not  attempt  to  pass  over  it.  As 
was  said  In  the  case  of  Town  of  PoseyvIUe 
V.  Lewis,  126  Ind.  80,  25  N.  E.  593:  "It 
is  well  settled  that,  while  knowledge  of  a 
defect  is  always  an  important  fact  to  be  con- 


sidered in  determining  the  question  of  con- 
tributory negligence,  that  fact  of  Itself  does 
not,  by  any  means,  always  prove  that  the 
plaintiff  was  In  fault.  The  decisions  in  oth- 
er states  are  In  harmony  with  our  own." 
And  In  Kavanaugh  v.  City  of  JanesviUe,  24 
Wis.  618,  a  case  very  much  In  point,  by  rea- 
son of  the  similarity  of  the  facts  therein  to 
those  of  the  case  at  bar,  it  is  said:  "Nor  do 
we  think  there  Is  any  ground  for  saying  that 
she  [plaintlCt]  was  guilty  of  negligence  be- 
cause she  attempted  to  pass  along  the  walk 
there,  well  knowing  its  dangerous  condition. 
She  was  passing  along,  with  due  caution  (as 
we  must  assume  after  the  verdict  of  the 
jury),  one  of  the  public  streets  of  the  city, 
which  was  defective  and  out  of  repair.  She 
had  passed  there  many  times  before  safely, 
notwithstanding  its  dangerous  condition; 
and,  because  she  attempted  to  do  so  again, 
we  are  asked  to  hold,  as  a  matter  of  law, 
that  she  was  guilty  of  negligence  that  direct- 
ly contributed  to  the  Injury.  This  we  can- 
not do."  Among  the  many  cases  to  the  same 
effect  are:  Lowell  v.  Watertown  Tp.,  58 
Mich.  568,  25  N.  W.  51.7;  City  of  Flora  v. 
Naney,  136  lU.  45,  26  N.  E.  645;  Smith  v. 
City  of  St.  Joseph,  45  Mo.  449;  Snow  v.  ProT- 
incetown,  120  Mass.  580;  Templeton  v.  Town 
of  Montpeller,  56  Vt.  328;  HoUoway  v.  City 
of  Lockport,  54  Hun,  153,  7  N.  Y.  Supp.  363; 
Loewer  v.  City  of  Sedalia,  77  Mo.  431. 

We  think  the  court  below  fully  and  fairly 
Instructed  the  jury  upon  the  law  of  the  case, 
and  committed  no  error  In  refusing  the  in- 
structions asked  by  defendant.  If  it  failed 
to  sufficiently  define  the  meaning  of  the 
terms  "ordinary  negligence"  and  "contribu- 
tory negligence,"  It  Is  the  fault  of  the  defend- 
ant In  not  asking  for  such  Instruction,  mere 
nondirectlon  not  being  available  as  error. 
Brown  v.  People,  20  Colo.  161,  36  Pac.  loio. 

We  think  the  special  findings  of  the  jury 
are  consistent  with  and  support  the  general 
verdict;  and  that  both  are  sustained  by  the 
clear  weight  of  evidence.  A  careful  review 
of  the  record  discloses  no  error  prejudicial  to 
the  rights  of  defendant.  The  judgment  of 
the  court  below  is  therefore  affirmed.  Af- 
firmed. 

(23  Colo.  113) 

COURVOISIER  V.  RAYMOND. 

(Supreme  Court  of  Colorado.     Sept.  21,  1896.) 

Pkksonal  Damages— GoNsnoT  Wound— JuBoiia— 

Htpotheticau  Questioxs— Evidence 

— issthuction's. 

1.  To  be  a  ground  of  challenge,  under  Sess. 
Laws  1889,  p.  220,  I  1,  which  provides  that 
"the  fact  that  any  juror  in  any  district  or  coun- 
ty court  shall  have  served  as  a  juror  of  the 
regular  panel,  or  as  talosman,  in  either  of  said 
courts  at  any  time  within  the  year  next  pre- 
ceding shall  be  a  sufficient  excnse  for  such  juror 
from  service  in  the  same  court,  and  may  also 
be  ground  for  challenge  for  cause  to  such  in- 
dividual juror,"  the  service  a  second  time  with- 
in the  year  must  be  in  the  same  court. 

2.  Hypothetical  questions  to  experts  may  be 
framed  on  an  assumption  of  what  the  evidence 
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tends  to  prove,  where  that  asBumption  is  with- 
in the  probable  or  possible  range  of  the  evl- 

3.  In  an  action  for  personal  damages  result- 
ing from  a  gunshot  wound,  evidence  is  inadmis- 
sible that  some  one  not  a  party  to  the  pending 
action  had  been  convicted  of  throwing  a  stone 
and  hitting  defendant  on  the  night  of  the  shoot- 
ing. 

4.  It  was  not  error  to  refuse  evidence  that 
the  immediate  vicinity  of  defendant's  house  had 
been  the  scene  of  frequent  robberies  and  dis- 
turdarces  shortly  srior  to  the  shooting,  as  tend- 
ing to  justify  defendant's  action. 

5.  As,  under  Sess.  Laws  1889,  pp.  64,  65,  ex- 
emplary damages  are  allowed  for  personal  in- 
juries in  a  civil  action  for  assault,  the  financial 
condition  of  defendant  may  be  shown. 

6.  In  an  action  for  personal  damages  result- 
ing from  a  gunshot  wound,  where  defondant 
seeks  to  justify  by  showing  that  the  circum- 
stances surrounding  him  at  the  time  were  such 
as  to  lead  a  reasonable  man  to  believe  that  his 
life  was  in  danger,  in  that  a  riot  was  in  prog- 
ress, and  that  he  supposed  a  person  approaching 
was  one  of  the  rioters,  and  did  not  know  that 
he  was  a  police  ofiScer  till  he  had  shot  him,  it 
is  error  to  instruct  that,  if  the  jury  believe 
"that,  at  the  time  defendant  shot  plaintiff,  plain- 
tiff was  not  assaulting  defendant,  then  your 
verdict  should  be  for  plaintiff." 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Edwin  S.  Raymond  against  Au- 
jruste  Courvolsler  for  personal  damages. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appeals.     Reversed. 

Edwin  S.  Raymond,  appellee,  as  plaintiff 
below,  complains  of  Auguste  Courvolsler,  ap- 
pellant, and  alleges  that  on  the  12th  day  of 
June,  A.  D.  1892,  plaintiff  was  a  regularly 
appointed  and  duly  qualified  acting  special 
policeman  in  and  for  the  city  ■  of  Denver; 
that,  while  engaged  In  the  discharge  of  his 
duties  as  such  special  policeman,  the  defend- 
ant shot  blm  in  the  abdomen,  thereby  caus- 
ing a  serious  and  painful  wound;  that  In  so 
doing  tbe  defendant  acted  willfully,  know- 
ingly, and  maliciously,  and  without  any  rea- 
sonable cause.  It  is  further  alleged  that,  by 
reason  of  the  wound  so  received,  plaintiff 
was  confined  to  his  bed  for  a  period  of  10 
days,  during  which  time  he  was  obliged  to 
employ,  and  did  employ,  a  physician  and 
nurse,  tbe  reasonable  value  of  such  services 
being  $100,  which  sum  the  plaintiff  had  ob- 
ligated himself  to  pay:  that  tbe  wound  ren- 
dered blm  Incapable  of  performing  his  du- 
ties as  special  policeman  for  a  period  of 
three  weeks.  It  is  further  alleged  that  the  In- 
Jury  caused  the  plaintiff  great  physical  pain, 
and  permanently  Impaired  his  health.  Plain- 
tiff alleges  special  and  general  damages  to 
the  amount  of  $30,150,  and  asks  Judgment 
for  that  sum,  with  costs.  The  defendant, 
answering  the  complaint,  denies  each  allega- 
tion thereof,  and  In  addition  to  such  denials 
pleads  five  separate  defenses.  These  de- 
fenses are  all,  in  effect,  a  justification  by 
reason  of  unavoidable  necessity.  A  trial  re- 
sulted in  a  verdict  and  Judgment  for  plain- 
tiff for  the  sum  of  $3,143.  To  reverse  this 
Judgment,  the  cause  Is  brought  here  by  ap- 
peaL 


Oscar  Renter  and  William  Young,  for  ap- 
pellant F.  J.  nangs  and  S.  S.  Abbott,  for 
appellee. 

HAYT,  C.  J.  (after  staUng  the  facts).  It  is 
admitted,  or  proven  beyond  controversy,  that 
appellee  received  a  gunshot  wound  at  the 
hands  of  the  appellant  at  the  time  and  place 
designated  in  the  complaint,  and  that,  as  the 
result  of  such  wound,  the  appellee  was  seri- 
ously injured.  It  is  further  shown  that  the 
shooting  occurred  under  the  following  cir- 
cumstances: That  Mr.  Courvolsler,  on  the 
night  In  question,  was  asleep  In  his  bed»  In 
the  second  story  of  a  brick  building,  situate 
at  the  corner  of  South  Broadway  and  Dako- 
ta streets.  In  South  Denver;  that  he  occu- 
pied a  [>ortlon  of  the  lower  floor  of  this 
building  as  a  Jewelry  store.  He  was  arous- 
ed from  his  bed,  shortly  after  midnight,  by 
parties  shaking  or  trying  to  open  the  door  of 
the  jewelry  store.  These  parties,  when  ask- 
ed by  blm  as  to  what  they  wanted,  Insisted 
upon  being  admitted,  and,  upon  his  refusal 
to  comply  with  this  request,  they  used  pro- 
fane and  abusive  epithets  towards  him.  Be- 
ing unable  to  gain  admission,  they  broke 
some  signs  upon  the  front  of  the  building, 
and  then  entered  the  building  by  another  en- 
trance, and,  passing  upstairs,  commenced 
knocking  upon  the  door  of  a  room  where 
defendant's  sister  was  sleeping.  Courvolsler 
partly  dressed  himself,  and,  taking  his  re- 
volver, went  upstairs,  and  expelled  tbe  In- 
truders from  the  building.  In  doing  this  he 
passed  downstairs,  and  out  on  the  sidewalk, 
as  far  as  the  entrance  to  his  store,  which 
was  at  the  corner  of  the  building.  The  par- 
ties expelled  from  the  building,  upon  reach- 
ing the  rear  of  the  store,  were  Joined  by  two 
or  three  others.  In  order  to  frighten  these 
parties  away,  the  -defendant  fired  a  shot  in 
the  air;  but,  instead  of  retreating,  they  pass- 
ed around  to  the  street  In  front,  throwing 
stones  and  brickbats  at  the  defendant,  where- 
upon he  fired  a  second,  and  perhaps  a  third, 
shot.  The  first  shot  fired  attracted  the  at- 
tention of  plaintiff,  Raymond,  and  two  depu- 
ty sheriffs,  who  were  at  the  tramway  depot 
across  the  street.  These  officers  started  to- 
wards Mr.  Courvolsler,  who  still  continued 
to  shoot;  but  two  of  them  stopped,  when 
they  reached  the  men  in  the  street,  for  the 
purpose  of  arresting  them,  Mr.  Raymond 
alone  proceeding  towards  the  defendant, 
calling  out  to  him  that  he  was  an  ofllcer, 
and  to  stop  shooting.  Although  the  night 
was  dark,  the  street  was  well  llghte<l  by 
electricity,  and,  when  the  officer  approached 
him,  defendant  shaded  his  eyes,  and,  tak- 
ing deliberate  aim,  fired,  causing  the  Injury 
complained  of.  The  plaintiffs  theory  of  the 
ease  Is  that  he  was  a  duly-authorized  police 
officer,  and  In  the  discharge  of  his  duties  at 
the  time;  that  the  defendant  was  commit- 
ting a  breach  of  the  peace;  and  that  the  de- 
fendant, knowing  him  to  be  a  police  officer, 
recklessly  fired  the  shot  In  question.     The 
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defendant  claims  that  tbe  plaintiff  was  ap- 
proaching him  at  tbe  time  In  a  threatening 
attitude,  and  that  the  surrounding  circum- 
stances were  such  as  to  cause  a  reasonable 
man  to  believe  that  bis  life  was  In  danger, 
and  that  It  was  necessary  to  shoot  In  self- 
defense,  and  that  defendant  did  so  believe 
at  the  time  of  firing  the  shot 

Tbe  first  error  argued  brings  up  for  review 
the  action  of  the  district  court  In  ovemiling 
a  challenge  interposed  by  the  defendant  to 
the  Juror  Gibbons.  The  ground  of  this  chal- 
lenge will  appear  from  tbe  following:  "Q. 
Have  yon  served  as  a  juror  within  the  year 
last  past?  A.  I  was  called  a  few  weeks 
ago  on  one  case  In  the  county  court  Q.  As 
a  talesmen?  A.  Yes,  sir.  The  Court:  When 
did  you  serve,  Mr.  Gibbons?  A.  A  few 
weelts  ago.  The  Court:  Since  the  1st  of 
January?  A.  Yes,  sir."  The  statute  relied 
upon  to  support  the  challenge  reads  as  fol- 
lows: "The  fact  that  any  Juror  In  any  dis- 
trict or  county  court  shall  have  served  as  a 
Juror  of  tbe  regular  panel,  or  as  talesman, 
in  either  of  said  courts  at  any  time  within 
tbe  year  next  preceding  shall  be  a  sufficient 
excuse  for  such  Juror  from  service  in  the 
same  court  and  may  also  be  ground  for  chal- 
lenge for  cause  to  such  individual  Juror." 
Sess.  Laws  1889,  p.  220,  {  1.  The  statute 
limits  tbe  exception  to  service  a  second  time 
within  the  year  in  the  same  court,  and  we 
thinly  It  was  likewise  intended  to  thus  re- 
strict this  ground  of  challenge  for  cause. 
This  has  been  the  uniform  practice  under 
the  statute,  and  we  think  It  must  be  upheld 
as  the  obvious  meanlug  of  the  act. 

The  second  error  assigned  is  upon  tbe  over- 
ruling of  defendant's  objections  to  certain 
hypothetical  questions  propounded  by  plain- 
tiff to  medical  experts.  These  questions  call- 
ed for  the  opinion  of  the  witnesses  as  to  the 
natural  result  of  the  wound  received  by 
plaintiff.  It  is  claimed  that  the  questions 
do  not  describe  tbe  wound  with  sufficient 
certainty,  and  that  the  evidence  of  the  ex- 
tent of  the  injury  Is  not  sufficient  to  form  a 
basis  for  any  hypothetical  questions,  or  for 
expert  opinions  upon  the  probable  effects  of 
tbe  wound.  We  think  the  objections  to 
these  questions  were  properly  overruled.  The 
questions  contain '  such  a  description  of  tbe 
wound  as  is  easily  understood  by  the  lay 
mind,  and  the  answers  show  that  It  was  ful- 
ly understood  by  the  experts.  Th^  questions 
are  framed  upon  the  assumption  that  the 
evidence  tended  to  prove  certain  facts.  This 
assumption,  being  within  the  probable  or 
possible  range  of  the  evidence,  is  permissi- 
ble. Jackson  t.  Burnham,  20  Colo.  532,  SU 
Pac.  577. 

The  third  assignment  of  error  challenges  the 
refusal  of  the  court  to  permit  witnesses  for 
the  defendant  to  testify  as  to  whether  or  not, 
as  a  result  of  a  criminal  prosecution,  one  of 
the  participants  was  convicted  of  "throwing  a 
stone  and  bitting  Mr.  Courvoisier  that  night." 
The  objection  to  this  question  was  properly 
Bustalned.     If  proof  of  such  conviction  was 


admissible,  tbe  record  Is  the  best  evldenc« 
thereof,  except  In  the  Instances  specified  by 
statute  (Mills'  Ann.  St.  {  4822);  but,  as 
this  action  Is  between  other  parties,  even  the 
record  Is  not  admissible  in  this  case.  It 
was  attempted  to  prove,  by  tbe  witness  Beed, 
who  was  at  the  time  marshal  of  the  town  of 
South  Denver,  that  the  neighborhood  In  the 
Immediate  vicinity  of  defendant's  house  bad 
been  the  scene  of  frequent  robberies  and  dis- 
turbances shortly  prior  to  this  shooting.  This 
evidence  was  offered  for  the  purpose  of  Jus- 
tifying tbe  defendant's  action.  It  is  claimed 
that  conduct  which  would  cause  no  apprehen- 
sion In  a  quiet  and  peaceful  neighborhood 
would  naturally  and  reasonably  excite  alarm 
If  disturbances  and  breaches  of  the  peace 
were  frequent.  We  think,  however,  the  court 
was  Justified  In  refusing  this  evidence.  Its 
tendency  is  to  raise  collateral  Issues,  and 
thereby  divert  the  attention  of  the  Jury. 

Under  the  fourtb  assignment  of  error  It  Is 
claimed  that  evidence  of  the  financial  stand- 
ing of  the  defendant  was  not  admissible.  If 
the  Jiuy  believed,  from  the  evidence,  that  the 
shooting  was  done  with  malice,  or  that  the 
injury  was  the  result  of  a  wanton  and  redc- 
less  disregard  of  plaintiff's  rights,  and  not  in 
necessary  self-defense,  exemplary  damages 
might  have  been  awarded;  and,  wherever 
such  damages  are  permissible,  the  financial 
condition  of  the  defendant  may  be  shown. 
.  In  a  number  of  cases,  commencing  with  Mur- 
phy V.  Hobbs,  7  Colo.  511,  5  Pac.  119,  it  has 
been  held  that,  in  dvU  actions  for  Injuries 
resulting  from  torts,  exemplary  damages,  as 
a  punishment,  were  not  permi^ble.  If  the  of- 
fense is  punishable  imder  the  criminal  laws. 
These  decisions  were  based  upon  tbe  com 
mon  law.  In  1889  the  legislature  provided, 
by  statute,  that  exemplary  damages  may  be 
given  in  certain  cases.  Before  the  passage  of 
this  act  the  question  was  one  upon  which  tbe 
courts  disagreed,  but  the  statute  has  now  set- 
tled the  practice  in  this  state. 

Tbe  next  error  asslgmed  relates  to  tbe  In- 
structions given  by  the  court  to  the  Jury,  antl 
to  those  requested  by  the  defendant  and  re- 
fused by  the  court     The  second  Instruction 
given  by  the  court  was  clearly  erroneous. 
The  Instruction  is  as  follows:    "The  court  in- 
structs you  that  if  you  believe,  from  the  evi- 
dence, that  at  the  time  the  defendant  tSxot 
the  plaintiff,  the  plaintiff  was  not  assaulting 
the  defendant,  then  your  verdict  should    be 
for  the  plaintiff."     The  vice  of  this  iostmc- 
tlon  is  that  It  excluded  from  the  Jury  a   foil 
consideration  of  the  Justification  claimed   by 
the  defendant     The  evidence  for  the  plaintift 
tends  to  show  that  the  shooting,  If  not  mali- 
cious, was  wanton  and  reckless;   but  tbe  evi- 
dence for  the  defendant  tends  to  show   that 
the   circumstances   surrounding   him    at    the 
time  of  the  shooting  were  such  as  to  lead  a 
reasonable  man  to  believe  that  his  life  •vnm 
in  danger,  or  that  he  was  In  danger  of  re- 
ceiving great  bodily  harm  at  tbe  hands  of  tbe 
plaintiff,  and  the  defendant  testified  that  tw 
did  80  believe.    He  swears  that  hia    boasa 


Digitized  by  V^jOOQ  IC 


Colo.) 


DENVER  &  R.  G.  B.  CO.  v.  SITES. 


287 


was  InTaded,  shortly  after  midnight,  by  two 
men,  whom  he  supposed  to  be  burglars;  that, 
when  ejected,  they  were  Joined  on  the  outside 
by  three  or  four  others;  that  the  crowd  so 
formed  assaulted  him  with  stones  and  other 
missiles,  when,  to  frighten  them  away,  be 
shot  Into  the  air;  that.  Instead  of  going  away, 
some  one  approached  blm  from  the  db«ctlon 
of  the  crowd;  that  he  supposed  this  person 
to  be  one  of  the  rioters,  and  did  not  ascertain 
that  It  was  the  plaintiff  until  after  the  shoot- 
ing. He  says  that  he  had  had  no  previous 
acquaintance  with  plaintiff;  that  he  did  not 
know  that  he  was  a  police  officer,  or  that 
there  were  any  police  officers  in  the  town  of 
South  Denver;  that  he  heard  nothing  said  at 
the  time,  by  the  plaintiff  or  any  one  else,  that 
caused  him  to  think  the  plaintiff  was  an  offi- 
cer; that  his  eyesigtft  was  greatly  Impaired, 
so  that  he  was  obliged  to  use  glasses;  and 
that  he  was  without  glasses  at  the  time  of  the 
shooting,  and  for  this  reason  could  not  see 
distinctly.  He  then  adds:  "I  saw  a  man 
come  away  from  the  buncb  of  men,  and  come 
up  towards  me,  and  as  I  looked  around  I  saw 
this  man  put  bis  hand  to  his  hip  pocket.  I 
didn't  think  I  had  time  to  Jump  aside,  and 
therefore  turned  around  and  fired  at  him.  I 
had  no  doubts  but  it  was  somebody  that  had 
come  to  rob  me,  because,  some  weeks  before, 
Mr.  Wilson's  store  was  robbed.  It  Is  next 
door  to  mine." 

By  this  evidence  two  phases  of  the  transac- 
tion are  presented  for  consideration:  First 
Was  the  plaintiff  assaulting  the  defendant  at 
the  time  plaintiff  was  shot?  Second.  If  not, 
was  there  sufficient  evidence  of  Justification 
tor  the  consideration  of  the  Jury?  The  first 
question  was  properly  submitted,  but  the  sec- 
ond was  excluded  by  the  instruction  under  re- 
view. The  defendant's  justification  did  not 
rest  entirely  upon  the  proof  of  assault  by  the 
plaintiff.  A  riot  was  in  progress,  and  the  de- 
fendant swears  that  he  was  attacked  with 
missiles,  hit  with  stones,  brickbats,  etc.;  that 
be  shot  plaintiff,  supposing  him  to  be  one  of 
the  rioters.  We  must  assume  these  facts  as 
established  In  reviewing  the  Instruction,  as 
we  cannot  say  what  the  Jury  might  liave 
found  had  th^  evidence  been  submitted  to 
tbem  under  a  proper  charge.  By  the  second 
Instruction,  the  conduct  of  those  who  started 
the  fracas  was  eliminated  from  the  considera- 
tion of  the  Jm-y.  If  the  jury  believed,  from 
the  evidence,  that  the  defendant  would  have 
been  Justified  In  shooting  one  of  the  rioters, 
bad  such  person  advanced  towards  him,  as 
did  the  plaintiff,  then  It  became  important  to 
determine  whether  the  defendant  mistook 
plaintiff  for  one  of  the  rioters;  and,  if  such  a 
mistake  was  in  faot  made,  was  it  excusable, 
in  the  light  of  all  the  circumstances  leading 
up  to  and  surrounding  tlie  commission  of  the 
act?  If  these  issues  had  tteen  resolved  by  the 
Jury  In  favor  of  the  defendant,  he  would  have 
been  entitled  to  a  Judgment.  Mwris  v.  Piatt. 
32  Conn.  75;  Patten  v.  People,  18  Mich.  318; 
Kent  V.  Cole,  84  Mich.  579,  48  N.  W.  168;   Hig- 


^ns  V.  Miuaghan,  76  Wis.  298,  45  N.  W.  127. 
The  opinion  in  the  first  of  the  cases  above 
cited  contains  an  exhaustive  review  of  the  au- 
thorities, and  is  very  instructive.  The  action 
was  for  damages  resulting  from  a  pistol-shot 
wound.  The  defendant  Justified  under  the 
plea  of  self-defense.  The  proof  for  the  philn- 
tlff  tended  to  show  that  he  was  a  mere  by- 
stander at  a  riot,  when  he  received  a  shot 
aimed  at  another;  and  the  covrt  held  that.  If 
the  defendant  was  Justified  in  firing  the  shot 
at  bis  antagonist,  he  waa  not  liable  to  the 
plaintiff,  for  the  reason  that  the  act  of  shoot- 
ing was  lawful  under  the  circumstances. 
Where  a  defendant,  in  a  civil  action  like  the 
one  before  us,  attempts  to  Justify  on  a  plea 
of  necessary  self-defense,  he  must  satisfy  the 
Jury,  not  only  that  he  acted  honestly  In  using 
force,  but  that  bis  fears  were  reasonable  un- 
der the  circumstances,  and  also  as  to  the  rea- 
sonableness of  the  means  made  use  of.  In 
this  case,  perhaps,  the  verdict  would  not  have 
been  different,  had  the  Jury  been  properly  in- 
structed; but  It  might  have  been,  and  there- 
fore the  Judgment  must  be  reversed.  Re- 
versed. 


(23  Colo.  22e) 

DENVER  &  R.  G.  R.  CO.  v.  SIPES. 

(Supreme  Court  of  Colorado.     Nov.  16,  1896.) 

Master  and  Scuvaxt— Assignable  Di'tt  — Neo- 
LiGENi'E  OP  Fellow   Servant  —  Vice 

PllINCII-AL— IN8TR0CTIOXS. 

1.  Where  a  railroad  company  had  furiiislied 
a  safe  switch,  and  had  exercised  the  ri>qnisite 
care  in  selecting  the  conductor  and  brakomau 
whose  duty  it  was  to  oijerate  it,  the  company 
w&s  not  linble  for  an  injury  to  an  employ^  on 
one  of  its  trains,  caused  by  the  negliRence  of  a 
conductor  in  leaving  open  a  switch  that  it  was 
his  duty,  under  the  rules  of  the  company,  to  see 
closed. 

2.  The  rule  of  the  company  making  it  the 
conductor's  personal  duty  to  see  to  tlie  proper 
adjustment  of  the  switches  used  in  operating 
his  train  did  not  make  him  a  vice  principal  of 
the  company. 

3.  Where  the  complaint  charges  defendant 
with  two  acts  of  nogliBence,  and  there  is  error 
as  to  the  submission  of  one  of  the  issues,  a  gen- 
eral verdict  for  plaintiff  cannot  be  sustained. 

Error  to  district  court,  Arapahoe  county. 

Action  by  Battle  Sipes  against  the  Denver 
&  Rio  Grande  Railroad  Company.  Prom  a 
Judgment  In  favor  of  plaintiff,  defendant  brings 
error.    Reversed. 

This  is  an  action  brought  by  Hattle  SIpes  to 
recover  damages  for  the  death  of  her  husband, 
George  Sipes,  who  was  killed  on  the  night  of 
May  7,  1890.  His  death  was  caused  by  the 
derailing  of  an  engine  upon  which  he  was  en- 
gaged in  the  line  of  his  duty  as  fireman,  while 
In  the  service  of  the  defendant  comt>any.  The 
accident  occurred  near  a  place  called  "Foun- 
tain," where  the  company,  in  the  operation  of 
its  road,  had  a  side  track  for  the  purpose  of 
allowing  Its  trains  to  pass.  The  engine  upon 
which  deceased  was  employed  was  pulling  a 
passenger  train  going  south.  A  few  moments 
prior  to  the  arrival  of  his  train  a  freight  train 
going  north  had  reached  this  point,  and  had 
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gone  onto  the  side  track  for  the  purpose  of  al- 
lowing the  passenger  train  to  pass.  In  order  to 
enable  it  to  do  so,  the  forward  brakeman  on  the 
freight  train  had  opened  the  switch  at  the  sontb 
end  of  the  side  track,  and  left  it  to  be  closed  by 
the  rear  brakeman,  who,  lieing  at  the  time 
asleep  in  the  caboose,  neglected  to  do  so.  The 
fireman  of  the  freight  train  had  covered  the 
headlight  on  his  engine  to  indicate  to  the  com- 
ing passenger  train  that  all  was  right  The  red 
light  customarily  kept  in  the  caboose  of  the 
freight  train  bad  been  left  several  days  previous 
at  the  company's  shops  to  be  repaired,  and 
which,  by  the  rules  of  the  company,  when  dis- 
played, signified  danger,  and  was  a  signal  for 
any  approaching  train  to  stop.  The  passenger 
engine  passed  the  freight  train,  ran  into  the 
open  switch,  and  Mr.  Sipes  was  killed.  Verdict 
and  judgment  in  favor  of  plaintiff  for  the  sum 
of  $5,000.  To  this  judgment  defendant  prose- 
cutes this  writ  of  error. 

Rule  117  of  the  company  provides:  "Con- 
ductors will  be  held  responsible  for  the  proper 
adjustment  of  the  switches  used  by  them  and 
their  trainmen,  except  where  switch  tenders  are 
stationed."  Inter  alia,  the  court  instructed  the 
Jury  as  follows:  "(3)  If  you  find  that  under  the 
rules  of  defendant  tiiat  were  in  existence  at 
that  time,  and  by  which  its  trains  were  operat- 
ed, that  it  was  the  duty  of  the  conductor  of  the 
freight  train  going  north  to  see  that  the  switch 
was  closed  at  the  side  track  on  which  be  placed 
his  train,  and  that  said  conductor  had  exclusive 
charge  and  control  of  said  freight  train,  and  had 
command  and  control  of  the  train  hands  on  said 
train,  and  that  he  failed  to  see  that  said  switch 
was  closed,  but  negligently  left  it  open,  or  neg- 
ligently allowed  it  to  be  left  open,  and  on  account 
of  such  negligence  of  said  conductor  the  accident 
occurred  which  resulted  in  the  death  of  said 
George  Sipes,  then  the  negligence  of  the  con- 
ductor would  be  the  negligence  of  the  defend- 
ant company,  and  the  defendant  cannot  claim 
protection  on  the  ground  that  said  conductor 
was  a  co-eervant  or  fellow  servant  of  said 
George  Sipes."  And  refused  the  following,  ask- 
ed by  defendant:  "(7)  The  trainmen  upon  the 
frel^t  train  were  fellow  servants  with  the  de- 
ceased, who  was  fireman  on  the  other  train,  and 
for  theh:  negligence  the  defendant  is  not  liable 
to  this  plaintiff."  Upon  the  gi^dng  and  refus- 
ing of  these  instructions  defendant  assigns  er- 
ror. Error  is  also  assigned  to  the  giving  of 
other  instructions  touching  the  liability  of  the 
company  for  failure  to  furnish  customary  signal 
lights,  which,  in  our  view  of  the  case,  it  Is  un- 
necessary to  consider  upon  this  review. 

Wolcott  &  Vaile  and  H.  P.  May,  for  plaintiff 
In  error.  Stuart  &  Murray,  for  defendant  in 
error. 

GODDARD,  J.  (after  stating  the  facts).  It 
is  undisputed  that  the  switch  at  tlie  south 
end  of  the  side  track  was  negligently  left 
open  by  the  employes  of  the  company,  and 
that  the  derailment  of  the  engine  upon  which 
the  deceased  was  employed  was  caused  there- 


by. It  may  also  be  conceded  that  under  the 
rules  of  the  company  the  conductor  \n  charge 
of  the  freight  train  was  responsible  for  that 
neglect.  The  question,  therefore,  of  the  lia- 
bility of  the  company  for  such  neglect  on  his 
part.  Is  squarely  presented,  and  the  correct- 
ness of  the  law  given  by  the  court  below  up- 
on this  branch  of  the  case  is  the  principal 
question  presented  for  our  determination; 
and  that  is  whether  a  railroad  company  is 
liable  for  the  injury  to  an  employ^  on  one  of 
Its  trains,  caused  by  the  negligence  of  a  con- 
ductor on  another  train  in  leaving  a  switch 
open  that  it  was  his  duty  to  see  closed.  The 
solution  of  this  question  depends  upon  wheth- 
er the  default  on  his  part  consisted  In  a 
dereliction  of  duty  imposed  by  law  upcHi  the 
company,  or  is  one  the  i>erformance  of  which 
it  may  delegate  to  anoflier.  If  the  former, 
the  company  is  liable;  if  the  latter,  the  rule 
that  exempts  the  employer  from  liability  for 
the  negligence  of  a  fellow  servant  applies. 
The  personal  duties  that  the  law  Imposes 
upon  the  master  are  well  defined  and  under^ 
stood,  and  are  such  as  relate  to  the  furnish- 
ing and  keeping  in  repair  of  reasonably  safe 
machinery  and  appliances  for  carrying  on 
his  business;  a  reasonably  safe  place  In 
which  to  render  the  service,  and  the  exercise 
of  reasonable  care  in  the  selection  of  com- 
petent CO- workmen;  in  brief,  such  acts  as 
pertain  to  construction,  preservation,  and 
management,  as  distinguished  from  the  work 
of  operation.  Railway  Co.  v.  Needham,  11 
C.  C.  A.  56,  63  Fed.  107.  The  master  having 
properly  performed  these  duties,  the  risk 
that  the  machinery  and  appliances  will  be 
carefully  operated  by  his  co-employ6s  is  as- 
sumed by  the  servant.  This  rule  is  stated  by 
Mr.  Bishop  in  his  work  on  Noncontract  Law 
(section  665)  as  follows:  "As  between  master 
and  servant,  the  duty  of  planning  a  business, 
and  all  duties  pertaining  to  the  safety  of 
the  service,— such  as  the  place  to  work,  the 
implements  and  machinery,  the  plans  and 
rules  after  which  the  work  is  to  be  conduct- 
ed, the  choosing  of  the  fellow  servants,  and 
whatever  else  is  within  the  same  reason,— 
must  be  discharged  either  by  the  master  in 
person,  or  by  a  vice  principal  for  whose  neg- 
lects and  other  wrongs  therein  he  will  be  re- 
sponsible as  for  his  own.  On  the  other  side, 
the  ruiming  of  the  business  with  and  in  pur- 
suance of  the  plans,  rules,  appliances,  helps, 
and  helpers  thus  provided— in  other  words, 
the  execution  of  the  work— is  of  the  assign- 
able sort,  rendering  all  persons  engaged 
therein  fellow  servants;  so  that,  if  the  mas- 
ter used  due  care  in  selecting  his  servants, 
he  will  not  be  responsible  to  one  for  an  injury 
produced  by  the  negligence  or  other  default 
of  another."  In  this  case  there  is  no  claim 
that  the  company  failed  in  its  duty  to  fur- 
nish a  safe  and  sufiicient  switch,  or  to  ex- 
ercise the  requisite  care  in  selecting  the  con- 
ductor and  brakeman  whose  duty  it  was 
to  operate  it;  but,  on  the  other  band,  it  ap- 
pears that  through  their  neglect  to  properly 
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adjast  It  the  Injnry  was  caused.  It  Is  In- 
sisted, however,  that  under  the  doctrine  an- 
nounced in  Railroad  Co.  v.  DlscoU,  12  Colo. 
520,  21  Pac.  708,  and  Railway  Co.  v.  Naylon, 
17  Colo.  501,  30  Pac.  249,  the  conductor  occu- 
pied the  position  of  vice  principal,  or  alter 
ego  of  the  company;  and  hence  his  negli- 
gence in  this  particular  Instance  was  the  neg- 
ligence of  the  company.  We  do  not  think 
that  the  rule  therein  announced  supports  this 
conclusion.  In  those  cases  the  negligence 
that  caused  the  injury  consisted  in  the  fall- 
ore  to  properly  perform  a  duty  that  the  law 
imposed  upon  the  company,  and  not  in  the 
negligent  performance  of  an  assignable  duty, 
as  in  this  case.  In  the  case  before  us,  the 
accident  is  not  attributable  to  the  negligence 
of  the  conductor  In  the  discharge  of  a  duty 
in  his  capacity  as  the  company's  representa- 
tive, but  to  his  failure  to  see  that  a  brake- 
man  properly  attended  to  his  duty.  The 
rule  of  the  company  making  it  his  person- 
al duty  to  see  to  the  proper  adjustment  of 
the  switches  used  In  operating  his  train  did 
not  change  the  rule  of  law  which  govern- 
ed the  relatioins  of  the  parties  concerned, 
or  take  the  handling  of  switches  out  of  the 
category  of  assignable  duties;  and  if.  In 
the  absence  of  such  a  rule,  the  company 
would  not  be  liable  for  the  negligence  of  a 
switch  tender  or  a  brakeman  whose  duty  it 
is  to  perform  such  service,  the  adoption  of 
such  a  precautionary  measure,  intended  to 
better  insure  the  performance  of  such  duty 
by  the  brakeman,  would  not  impose  such  a 
liability.  Miller  v.  Southern  Pacific  Co.,  20 
Or.  285,  26  Pac.  70.  The  specific  act  In  con- 
nection with  which  the  negligence  occurs  is 
the  criterion  by  which  the  liability  of  the 
company  Is  fixed,  rather  than  the  rank  of  the 
servant  who  performs  the  act.  As  was  said 
In  Railway  Co.  v.  Naylon,  supra:  "The  mere 
fact  that  the  servant  whose  negligence  pro- 
duces the  injury  is  superior  in  rank  to  the 
servant  injured,  does  not  alone  fix  the  mas- 
ter's liability.  The  general  powers  vested  in 
the  superior  servant,  and  the  character  of  the 
specific  act  In  connection  with  which  his  neg- 
ligence occurs,  are  considerations  rarely,  if 
ever,  omitted  in  pursuing  the  inquiry.  The 
accepted  general  rule  Is  that  wherp  the  negli- 
gent agent  or  servant  can  fairly  be  said  to 
take  the  place  of  the  master,  and  represent 
him,  so  as  to  become  In  reality  a  vice  prin- 
cipal, and  the  negligence  occurs  In  the  dis- 
charge of  his  representative  duties,  the  mas- 
ter's liability  may  attach."  As  was  also  said 
in  Drainage  Co.  v.  Fitzgerald,  21  Colo.  533, 
43  Pac.  214:  "The  better  rule,  as  we  extract 
it  from  the  best-reasoned  cases,  is  that  for 
the  acts  of  the  vice  principal,  done  within 
the  scope  of  his  employment,  and  such  as 
properly  devolve  upon  the  master  In  his  gen- 
eral duty  to  his  servants,  the  master  is  lia- 
ble; while  for  all  such  acts  as  relate  to  the 
common  employment,  and  are  on  a  level  with 
the  acts  of  the  fellow  laborer,  •  *  •  the 
master  is  not  responsible.  In  other  words, 
47  Pac— 19 


the  test  of  liability  is  the  character  of  the 
act,  rather  than  the  relative  rank  of  the  serv- 
ants." Our  conclusion  is  that  the  negligence 
of  the  conductor  In  leaving  the  switch  open 
was  that  of  a  fellow  servant  of  the  deceased, 
and  for  which  the  company  Is  not  liable. 
Railway  Co.  v.  Needham,  supra;  Naylor  v. 
Railroad  Co.,  33  Fed.  801;  Roberts  v.  Rail- 
way Co.,  33  Minn.  218,  22  N.  W.  389;  Harvey 
V.  Ralh-oad  Co.,  88  N.  Y.  481;  Slattery's 
Adm'r  v.  Railroad  Co.,  23  Ind.  81;  Walker 
V.  Railroad  Co.,  128  Mass.  10;  MiUer  v.  Rail- 
way Co.,  supra;  Brown  v.  Railroad  Co.,  68 
Cal.  171,  7  Pac.  447,  and  8  Pac.  828. 

But  It  said  that,  if  the  court  erred  in 
Its  Instructions  upon  this  point,  such  error  is 
without  prejudice,  since  the  company  is.  In 
any  event,  liable  for  its  failure  to  furnish  a 
proper  signal  lamp.  To  this  we  cannot  agree. 
The  complaint'  charges  two  acts  of  negligence 
upon  the  company.— the  failure  to  furnish  the 
cupola  light,  and  the  failure  of  the  conductor 
to  close  tlie  switch.  Both  issues  were  sub- 
mitted, and,  the  verdict  of  the  Jury  being 
general,  we  cannot  say  upon  which  it  was 
founded.  Upon  the  testimony,  the  Jury  might 
have  found  that  the  absence  of  the  signal 
light  in  no  way  contributed  to  the  injury, 
but  that  it  resulted  solely  from  the  negli- 
gence of  the  conductor  in  leaving  the  switch 
open.  "A  general  verdict  upon  distinct  is- 
sues raised  by  several  pleas  cannot  be  sus- 
tained if  there  was  error  as  to  the  admission 
of  evidence,  or  In  the  charge  of  the  court,  as 
to  any  one  of  the  Issues."  State  v.  Baldwin, 
112  U.  S.  490,  5  Sup.  Ct  278.  For  the  rea- 
sons given,  the  Judgment  of  the  court  below 
must  be  reversed,  and  the  cause  remanded. 
Reversed. 

(23  COlo.  210) 

JOSEPH  HOLMES  FUEL  &  FEED  CO. 

et  al.  V.  COMMERCIAL  NAT. 

BANK  OF  DENVER. 

(Supreme  Court  of  Colorado.     Oct.  81,  1896.) 

UOKPOBATION — Al-I.EOATIOS   OP   CORPORATE   CaPAO- 

ITT — Proof — Transactions  with  Corporation 
—Bills  and  Notes— Extension  or  Time— Evi- 
dence. 

1.  In  an  action  in  the  name  of  a  national 

bank,  an  allegation  that  "the  plaintiff  is  a  na- 
tional bank,  doinp  business  under  tlie  act  of 
congress,"  is  a  sufficient  averment  of  the  corpo- 
rate character  of  the  plaintiff. 

2.  In  an  action  in  the  name  of  a  national 
bank,  where  the  complaint  alleged  that  "the 
plaintiff  is  a  national  bank,  doing  business  nnder 
the  act  of  congress,"  and  stated  the  cause  of  ac- 
tion to  be  on  notes  executed  by  the  defendant 
to  the  bank,  an  admission  by  the  defendant 
that  the  notes  were  executed  as  alleged  is  an  ad- 
mission of  the  corporate  character  of  the  liank. 

3.  Id  an  action  upon  notes  due  to  a  bank,  evi- 
dence that  a  short  time  before  the  notes  became 
due,  and  after  the  bank  had  closed  its  doors, 
the  president  stated  that,  if  the  bank,  reopened, 
an  arrangement  would  be  made  for  a  renewal, 
but  that  the  bank  had  not  reopened,  was  In- 
sufficient to  support  a  plea  that  the  bank  had 
agreed  to  an  extension  of  time  on  the  notes. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 
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Action  by  the  Commercial  National  Banic 
of  Denver  against  the  Joseph  Holmes  Fuel  & 
Feed  Company  and  others.  There  was  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

This  Is  an  action  brought  by  the  Commer- 
cial National  Banic  of  Denver  against  the  Jo- 
seph Holmes  Fuel  &  Feed  Company,  E.  K. 
Barton,  and  James  Matthews,  upon  two  prom- 
issory notes.  The  complaint  avers,  inter  alia, 
that  "the  plaintiff  is  a  national  bank,  doing 
business  under  the  act  of  congress,  and  that 
defendant  the  Joseph  Holmes  Fuel  &  Feed 
Company  is  a  coirporation  existing  and  doing 
business  as  a  Colorado  corporation";  sets  out 
the  two  notes  in  haec  verba,  their  execution  in 
the  name  of  the  defendant  company,  and 
their  indorsement  by  E.  R.  Barton  and  James 
Matthews.  To  this  complaint  the  defendants 
filed  a  Joint  and  several  answer,  in  which 
they  admit  the  execution  of  the  notes,  and 
deny  each  and  every  other  allegation  of  the 
complaint,  and,  for  a  further  defense,  aver 
that  the  plaintiff  bank  extended  the  time  of 
the  payment  of  each  of  the  notes  for  the  peri- 
od of  six  months  from  and  after  the  time  of 
their  maturity,  and  that  such  period  had  not 
elapsed  at  the  commencement  of  the  suit. 
The  plaintiff,  by  its  replication,  traversed  the 
second  defense.  The  cause  was  tried  to  a 
jury,  and  upon  the  trial  it  was  stipulated 
and  agreed  that  the  notes  in  controversy  were 
executed  by  the  defendant  company,  and  that 
the  names  of  James  Matthews  and  E.  R.  Bar- 
ton were  written  upon  the  back  of  the  notes 
at  the  time  they  were  delivered  and  accepted 
by  the  plaintiff;  and  thereupon  the  plaintiff 
rested.  E.  R.  Barton,  on  behalf  of  defend- 
ants, testlfled  that,  as  president  of  the  defend- 
ant company,  he  had  a  conversation  with  Mr. 
Dow,  the  president  of  the  bank,  a  short  time 
before  the  notes  became  due,  and  after  the 
bank  had  closed  its  doors,  relative  to  the  re- 
newal thereof;  and  that  Mr.  Dow  stated,  in 
substance,  that,  as  soon  as  they  opened  the 
bank,  they  would  arrange  for  a  renewal,  up- 
on the  payment  of  the  interest  due.  It  fur- 
ther appears  that  the  bank  did  not  again 
open.  By  direction  of  the  court,  the  jury 
found  a  verdict  in  favor  of  the  plaintiff  for 
the  sum  of  $3,150.38,  the  amount  of  the  prin- 
cipal and  interest  due  upon  the  notes.  Judg- 
ment was  entered  upon  the  verdict  for  that 
amount.  The  defendants  bring  the  case  here 
on  appeal. 

Sullivan  &  May  and  John  T.  Bottom,  for 
appellants.    Doud  &  Fowler,  for  appellee. 

GODDARD,  J.  (after  stating  the  facts). 
The  ground  principally  relied  on  for  reversal 
is  the  want  of  allegation  and  proof  of  the 
corporate- existence  of  the  plaintiff  bank.  We 
think  this  claim  is  without  merit.  The  ac- 
tion is  brought  In  the  name  of  the  Commer- 
cial National  Bank  of  Denver,  and  the  com- 
plaint avers  that  the  plaintiff  is  a  national 
bank,  doing  business  under  the  act  of  con- 


gress. The  national  bank  act  (section  513C, 
Rev.  St.  U.  S.)  provides  that  a  company  or- 
ganized pursuant  to  Its  terms  shall  be  a  body 
corporate.  It  is  held  in  many  of  the  cases 
that;  if  a  corporation  sues  by  a  name  which 
imports  a  corporation,  it  is  not  necessary  to 
specially  aver  corporate  existence.  Seymour 
V.  Thomas  Harrow  Co.,  81  Ala.  2j50,  1  South. 
45;  Railroad  Co.  v.  Caster,  20  Ark.  455;  Wil- 
son T.  Machine  (3o.,  55  Ga.  672;  Sayers  v. 
Bank,  89  Ind.  230;  Smythe  v.  Scott,  124  Ind. 
183,  24  N.  E.  685;  Commercial  Bank  of  New 
Orleans  v.  Newport  Manuf'g  Co.,  1  B.  Men. 
13;  Bank  v.  Capps,  32  Neb.  242,  4»  N.  W.  223; 
Bank  v.  Donnell,  40  N.  Y.  410;  Stanly  v.  Rail- 
load  Co.,  89  N.  C.  331;  Lewis  v.  Bank,  12 
Ohio,  132;  Bank  v.  Knowlton,  12  Wis.  624. 
The  allegation  in  the  complaint  that  the  plain- 
tiff is  a  national  bank,  and  doing  business  un- 
der the  act  of  congress,  impoiis  a  corpora- 
tion, and,  in  effect,  avers  that  it  Is  a  corpora- 
tion. Furthermore,  the  admission  of  the  ex- 
ecution of  the  notes  by  defendant  company 
to  plaintiff  bank  in  its  corporate  name  was 
an  admission  of  its  corporate  existence  and 
power  to  enter  into  the  contract.  Insurance 
Co.  V.  Needles,  52  Mo.  17;  Insurance  Co.  v. 
Bowman,  60  Mo.  252.  And  many  of  the  cases 
hold  that,  having  dealt  with  plaintiff  In  Its 
corporate  capacity,  they  are  estopped  from 
denying  its  legal  existence.  Jones  v.  Bank. 
8  B.  Mon.  122;  Bank  v.  Trimble,  6  B.  Mod. 
599;  Depew  v.  Bank,  1  J.  J.  Marsh.  378; 
Mackenzie  v.  Board,  72  Ind.  189;  Society  v. 
Perry,  6  N.  H.  164. 

We  believe  It  is  universally  held  that  the 
execution  of  a  note  to  a  corporation,  by  Its 
corporate  name,  is  sufficient  prima  fade  evi- 
dence of  the  existence  of  the  corporation. 
The  admission  of  the  execution  of  the  notes 
sued  on,  and  their  Introduction  in  evidence, 
therefore  established,  prima  facie,  the  exist- 
ence of  the  plaintiff  corporation;  and  the  de- 
fendants introducing  no  evidence  rebutting 
such  proof,  and  the  testimony  of  the  witness 
Barton  entirely  failing  to  show  a  valid  agree- 
ment on  the  part  of  the  president  of  the  bank 
to  extend  the  time  of  payment,  the  conrt 
properly  directed  a  verdict  for  the  plaintiff, 
and  the  judgment  is  accordingly  affirmed. 
Affirmed. 


(23  Cslo.  IKi 
BRUENING  V.  DORR  et  al. 
(Supreme  Court  of  Colorado.     Oct  31,  1806.) 

Xkkioation — Watbr  Riohts— Pebcolatiso 
VVateks. 
Where  the  water  of  a  spring  flows  through 
a  definite  channel,  or  by  percolation,  into  a 
running  stream,  of  which  it  is  the  chief  source 
of  supply,  injunction  will  lie,  at  the  suit  of  a 
prior  approprintor  of  the  water  rights  in  such 
stream,  to  restrain  a  diversion  of  the  water  of 
the  spring  by  the  owner  of  the  land  on  which  it 
is  situated. 

Error  to  district  court.  El  Paso  county. 

Action  by  J.  M.  Dorr  and  others  against  Jdbn 
H.  Bnienlng.  There  was  judgment  for  plain- 
tiffs, and  defendant  brings  error.    Affirmed. 
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This  is  an  action  brought  to  restrain  the  un- 
lawful dlrersion  of  certain  water  claimed  by 
defendants  in  error  by  virtue  of  a  prior  appro- 
prlatioa  The  Complaint,  inter  alia, ,  avera: 
"That  plaintiffs  are  the  owners  and  in  posses- 
sion of  a  certain  water  ditch,  in  said  county  of 
Bl  Paso  and  state  of  (Colorado,  generally  known 
as  the  'Bobbins  Ditch,'  that  commences  and 
heads  In  a  natural  stream  or  water  course 
known  as  and  called  'Cheyenne  Slough,'  •  •  • 
and  was  constructed  about  April  1,  186S; 
•  •  •  that  said  Cheyenne  slough  is  formed 
Crom  natural  springs  that  flow  naturally  do\rn 
Into  the  creek  bed  of  said  slough,  and  from  rain- 
fall and  the  waste  irrigation  waters  from  lands 
abore  said  slough;  that  said  springs  have  ex- 
isted from  time  immemorial,  and  are  the  main 
source  of  the  water  supply  in  times  of  drouth, 
and  flow  naturally  Into  the  creek  bed  of  said 
slough,  which  is,  and  ever  has  been,  a  natural 
water  course,  or  stream,  in  which  flows  a  cur- 
rent of  water,  In  a  natural  channel,  between 
well-defined  banks,  and  that  the  current  of 
water  flowing  therein  is,  and  ever  has  been, 
constant  and  continuous,  and  is  one  of  the 
tributaries  to  Cheyenne  creek;  •  •  •  that 
plaintiffs  and  their  predecessors  have,  at  all 
times  when  necessary  to  supply  their  ditch  with 
water  to  its  capacity,  dammed  the  natural  bed 
of  said  creek,  and  taken  all  the  water  from  said 
springs  through  said  creek  for  the  purpose  of 
irrigation  and  domestic  purposes;  •  •  •  that 
this  right  covers  all  the  waters  In  said  springs 
and  said  slou^  when  necessary  to  fill  the  ca- 
pacity and  water  rights  of  said  Bobbins  ditch." 
And  it  further  alleges,  in  substance,  that  In 
a  proceeding  duly  Instituted  in  the  district  court 
of  El  Paso  county  for  the  adjudication  of  prior- 
ity of  water  rights  between  ditches  taking  wa- 
ter from  said  Cheyenne  slough,  the  plaintiffs' 
ditch  was  awarded  the  first  priority  of  water, 
to  its  full  capacity;  from  the  waters  of  said 
slough.  It  avers:  That,  on  or  about  the  21st 
day  of  November,  1888,  the  defendant  Bnienlng 
made  subsequent  appropriations  of  water  from 
said  Cheyenne  slough,  its  tributaries  and  nat- 
ural springs,  which  were  subject  to  the  prior 
rights  of  the  Bobbins  ditch,  and  filed  the  same 
as  the  "Younger  Spring  Ditch";  and  on  the 
15th  day  of  June,  1889,  made  another  appro- 
priation of  the  water  as  "Younger  Spring  Ditch 
Enlargement,"  whereby  the  waters  of  said 
slough  are  being  diverted  and  carried  out  of 
their  usual  and  accustomed  channel,  so  that  they 
no  longer  flow  into  the  Bobbins  ditch.  By 
means  of  said  Younger  Spring  ditch  the  de- 
fendant Is  now  taking,  and  at  different  times 
since  1889  has  taken,  diverted,  and  appropri- 
ated, the  natural  spring  waters  of  said  Cheyenne 
slough,  the  property  of  plaintiffs,  and  which  said 
plaintiffs  are  entitled  to  have  flow  down  the 
channel  of  said  creek  into  their  ditch.  That 
tbe  ditch  constructed  by  defendant  Is  a  per- 
ruanent  structure,  and  that  he  threatens  and  in- 
-tends  to  continue  to  divert  said  waters,  and  will 
permanently  divert  the  same,  and  prevent  them 
from  flowing  into  plaintiffs'  ditch,  unless  re- 
strained.  That  by  reason  of  such  diversion  the 


plaintiffs  were  unable  to  Irrigate  their  grow- 
ing crops  during  part  of  the  years  1888,  1889, 
and  1890,  and  were  greatly  damaged  thereby. 
By  his  answer  the  defendant  specifically  denies 
the  allegations  of  the  complaint,  and  by  way 
of  a  special  defense  avers  that,  by  and  through 
his  Younger  ditch,  he  takes  the  water  of  springs 
wiilch  rise  upon  bis  own  land,  and  conveys 
them  for  irrigation  purposes  upon  his  own  land. 
On  the  trial  of  the  cause  a  Jury  was  Impaneled 
to  assist  the  cotwt  in  the  determination  of  the 
facts  Involved,  and  by  agreement  of  the  par- 
ties were  placed  in  charge  of  a  sworn  bailiff  and 
permitted  to  view  the  premises,  and  to  which 
certain  interrogatories  were  submitted.  These 
interrogatories,  and  the  answers  thereto,  togeth- 
er with  the  general  verdict  returned,  are  as  fol- 
lows: "Q.  Is  the  spring  In  question  one  of  the 
natural  sources  of  supplies  for  the  waters  of 
said  stream?  A.  Yes.  Q.  Did  the  construc- 
tion of  the  Younger  Spring  ditch,  and  the  man- 
ner of  its  use,  diminish  supply  of  water  of  said 
stream  at  a  point  above  plaintiffs'  headgate  for 
year  1889?  A.  Yes.  Q.  Has  the  water  supply 
of  said  stream  been  Increased  by  the  construc- 
tion of  the  reservoirs  of  the  defendant?  If  so, 
in  what  proportion?  A.  No.  Q.  Did  the  open- 
ing of  the  spring  and  the  construction  of  the 
reservoirs,  as  theyjiow  exist,  increase  the  flow 
of  water  from  said  spring?  If  so,  you  will 
state  by  your  verdict  In  what  proportion.  A. 
No  increase.  We,  the  Jin-y,  find  the  Issues  join- 
ed in  favor  of  the  plaintiffs  and  against  the  de- 
fendant, and  assess  their  damages  at  $5."  The 
comt  below  found  the  issues  in  favor  of  plain- 
tiffs, and  rendered  a  decree  enjoining  the  de- 
fendant from  diverting  the  waters  flowing  from 
the  springs  in  question,  and  from  preventing 
their  flow  into  the  Cheyenne  slough,  to  the  ex- 
tent of  the  amount  of  the  prior  water  right  of 
the  Bobbins  ditch.  Error  Is  assigned  upon  this 
finding  and  decree,  and  to  the  giving  of  the 
following  instruction:  "The  court  instructs  the 
Jury  that  the  natural  supply  of  water  of  a 
stream,  including  seepage  from  springs  therein 
and  adjacent  thereto,  the  waters  of  which  flow 
or  seep  into  said  stream,  become  the  property 
of  the  first  appropriator  of  water  from  said 
stream,  without  regard  to  the  owner  of  the  land 
upon  which  such  sprhig  is  located.  This,  at 
least,  would  be  the  law  as  to  all  appropriators 
of  water  from  a  stream  fed  by  springs  prior  to 
the  17th  day  of  April,  1889,  or  90  days  there- 
after." 

T.  A.  McMorrls,  for  plaintiff  In  error.  J. 
M.  Dorr,  J.  K.  Goudy,  and  V.  A.  Elliott,  for 
defendants  In  error. 

GODDABD,  J.  (after  stating  the  facts). 
The  principal  question  of  fact  in  issue,  and 
upon  which  evidence  was  mainly  Introduced, 
was  whether  the  source  of  the  water  in  con- 
troversy consisted  of  springs,  or  only  a  bog 
or  swampy  piece  of  ground,  and  whether 
there  was  a  natural  stream  fiowing  there- 
from into  the  creek  or  slough,  or  simply  a 
seepage  or  percolation  of  water  through  the 
Intervening  soil,— the  contention  of  plaintiff 
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In  error  being  that,  it  a  spring  1b  not  fed  by 
a  visible  stream  of  water  flowing  from  be- 
yond into  it,  but  from  water  arising  out  of 
the  earth,  and  is  without  an  outlet  through 
any  definite  channel,  such  water  is  no  part 
of  any  natural  stream,  but  Is  the  property 
of  the  owner  of  the  land  upon  which  It 
stands,  and  not  the  subject  of  appropriation 
under  the  constitution  and  statutes  of  this 
state,  and  that,  no  matter  if,  by  percolation 
or  seepage,  the  water  passes  into  and  consti- 
tutes the  source  and  supply  of  a  natural 
stream,  an  appropriator  from  such  natural 
stream  obtains  no  right  to  the  water  that 
will  prevent  the  owner  of  the  land  from  di- 
verting it  for  his  own  use.  In  support  of 
this  claim  he  relies  upon  the  well-recognized 
doctrine  that  percolating  water,  existing  in 
the  earth,  belongs  to  the  soil,  is  a  part  of  the 
realty,  and  may  be  used  and  controlled  to 
the  same  extent  by  the  owner  of  the  land. 
But  we  cannot  perceive  the  applicability  of 
this  principle  to  the  facts  in  this  case.  The 
reasons  that  exempt  percolating  waters  from 
the  rule  of  law  that  controls  waters  running 
in  well-defined  channels  are  not  disclosed 
thereby.  There  is  no  uncertainty  as  to  the 
existence,  quantity,  and  flow  of  the  water  In 
question,  whether  It  passes  through  or  over 
the  intervening  land.  It  appears,  from  .the 
evidence,  and  the  express  finding  of  the  Jury, 
that  the  spring  in  question  is  one  of  the  nat- 
ural sources  of,  and  furnishes  u  continuous 
and  regular  supply  to,  the  stream  that  flows 
down  Cheyenne  slough,  and  Its  waters  con- 
stitute a  portion  of  the  water  right  acquired 
by  plaintiffs,  through  their  prior  appropria- 
tion from  that  slough;  and  there  Is  evidence 
on  the  part  of  plaintiffs  to  the  effect  that  the 
water  fiows  from  th-a  spring  in  a  well-deflned 
channel.  Mr.  Dorr  testified:  "The  main 
spring  was  •  •  *  quite  a  large  spring.  It 
looked  like  it  ran  about  two  feet  wide,  and 
two  or  three  inches  deep,  and  flowed  about 
twenty-flve  feet,  into  the  creek.  As  to  banks 
that  contained  the  water,  from  the  spring 
Into  the  creek,  there  was  a  depression,  filled 
with  big  rock,  a  depression  of  about  two 
feet  below  what  was  the  bed  of  the  valley 
that  the  spring  flowed  In  from  Its  source  into 
the  creek  bed."  Mr.  Wolfe,  on  behalf  of 
plaintiffs,  testifled:  "The  spring  had  no 
banks  when  I  first  saw  it,— just  came  out, 
and  ran  down  over  the  rocks  and  gravel, 
then.  The  water  ran  down  into  a  kind  of 
ravine.  It  was  a  little  channeL"  Mr.  Mat- 
thews testifled:  "The  springs  seemed  to  be 
in  a  kind  of  marshy  or  springy  piece  of 
ground.  Bight  along  the  hill  above  this 
creek  or  slough,  and  between  this  and  the 
slough,  was  a  hard  piece  of  ground,  where 
the  water  did  not  seem  to  go  through  at  all, 
but  seemed  to  collect  higher  than  the  spring, 
and  come  down  for  a  short  distance.  Then 
there  was  a  small  depression  where  it  ran 
Into  the  slough.  The  stream  was.  as  near 
as  I  can  recollect,  perhaps  nearly  a  foot 
Wide,  and  perhaps  two  or  three  inches  deep 


in  the  center,  where  it  was  running  down; 
and  at  other  places  it  would  seep  out  along 
the  bank  Into  the  creek.  The  pitch  of  the 
stream  was  quite  rapid.  It  ran  quite  rapid." 
While  there  is  testimony  somewhat  contra- 
dictory, in  that  some  of  the  witnesses  state 
that  the  water  passes  from  the  spring  or 
bog  into  the  stream,  by  seepage  through  the 
ground,  and  not  over  the  surface,  yet  the 
weight  of  testimony  clearly  sustains  the 
averment  of  the  complaint  that  a  portion  of 
the  supply  of  the  water  of  Cheyenne  slough 
comes  from  these  springs,  and  flows  natural- 
ly down  into  the  creek  bed  of  said  slougli. 

But,  if  it  be  assumed  that  the  conditions 
are  as  claimed  by  plaintiff  in  error,  and  that 
the  water  passes  from  where  It  heads  in 
the  spring  or  bog  by  seepage  into  the  slough, 
we  find  in  none  of  the  decisions  cited  any 
rule  announced  that  would  warrant  defend- 
ant in  diverting  the  same  to  his  own  use, 
as  he  has  undertaken  to  do.  Nearly  all  the 
eases  in  which  the  diversion  of  percolating 
water  has  been  upheld  are  cases  where  the 
diversion  was  incidental  to  the  legitimate 
use  of  the  land,  in  digging  wells,  working 
mines,  etc.,  and  not  the  result  of  a  direct 
Intent  to  cause  such  diversion.  The  only 
exception  we  have  found  is  the  case  of  Rail- 
road Co.  V.  Dufonr,  95  Cal.  615,  30  Pac.  783, 
which.  In  its  facts.  Is  clearly  distinguishable 
from  the  case  under  consideration.  The 
facts  of  that  case  were,  in  brief,  that  the 
railway  company,  in  1880,  made  an  excava- 
tion or  reservoir  in  a  marsh,  situated  on  land 
then  belonging  to  the  state,  and  by  a  pipe 
conveyed  the  water  that  collected  therein  to 
its  station,  and  applied  it  to  the  various  uses 
of  the  company.  In  1888  Dufour  acquired 
title  to  the  land.  He  made  a  tunnel  into  an 
adjoining  hill,  and  dug  a  ditch  in  connection 
therewith  upon  this  land  for  the  purpose  of 
procuring  water  for  irrigation  and  for  his 
sheep.  This  act  on  his  part  resulted  in  the 
water  collecting  in  his  ditch,  and  the  plain- 
tiff's reservoir  becoming  dry.  Action  was 
brought  to  restrain  the  defendant  from  di- 
verting this  water.  The  court  l)elow  ex- 
pressly found  "that  said  spring  [reservoir) 
in  the  complaint  described  was,  on  the  7th 
day  of  October,'  1886,  and  for  a  long  period 
of  time  prior  to  that  date  and  ever  since 
such  date  has  been,  and  now  is,  fed  solely 
by  percolating  waters,  which  seep  into  said 
spring  from  the  swamp  or  wet  land  sur- 
rounding the  same,  and  such  spring  is  not, 
and  never  has  been,  fed  by  any  running 
stream  of  water."  The  supreme  court,  aft- 
er setting  forth  this  finding,  says:  "The  find- 
ing is  amply  supported  by  the  evidence, 
which  clearly  Indic.ites  that  no  stream  of 
water  runs  into  or  from  the  bog  or  spring 
other  than  is  conveyed  away  through  plain- 
tiff's pipe  line."  And,  after  discussing  the 
law  applicable  to  percolating  water,  the  court 
uses  this  language:  "Considered  alone,  this 
finding  is  not  suflleient;  •  •  •  for  It  Is 
not  inconsistent  with  the  fact  that  a  natural 
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stream  of  water  flowed  from  the  spring, 
which  might  he  the  subject  of  appropriation. 
But  the  finding  that  the  spring  was  fed  by 
percolating  waters,  talten  in  connection  with 
the  additional  finding  that  the  digging  of  the 
trench  or  ditch  by  defendant  was  for  useful 
purposes,  upon  his  own  land,  and  above  the 
spring,  infiexlbly  directs  the  course  of  the 
Judgment  to  the  respondent.  •••  If  re- 
spondent's alleged  diversion  had  been  locat- 
ed by  appellant  at  a  point  below  the  spring, 
and  upon  a  natural  stream  flowing  there- 
from, then  the  principle  of  law  involved 
would  have  been  entirely  different  from  that 
now  presented."  The  court  also  cites  ap- 
provingly Trustees,  etc.,  of  Village  of  Delhi 
T.  Toumans,  50  Barb.  16.  In  that  case  It  is 
expressly  said:'  "If  the  defendant's  excava- 
tion or  ditch  drew  the  water  from  the  plain- 
tiff's spring,  instead  of  stopping  the  flow  of 
water  from  defendant's  land  to  snch  spring, 
then  the  defendant  would  be  liable  in  this 
action."  In  the  case  before  us,  it  is  undis- 
puted that  the  defendant's  diversion  of  the 
water  was  made  directly  from  the  springs  by 
excavations  made  therein,  and  by  a  trench 
leading  therefrom,  and  for  the  express  pur- 
pose of  appropriating  the  same  to  the  irriga- 
tion of  his  own  land.  We  cannot  flnd  any 
case  wherein  such  diversion  is  Justified. 
Strait  V.  Brown,  16  Nev.  317,  Involved  facts 
very  similar  to  those  in  the  case  before  us; 
and  it  was  therein  held  that  the  law  of  per- 
colating waters  was  not  applicable,  and  the 
court  say:  "It  would  be  a  mere  pretense  of 
protection  of  the  rights  acquired  by  the  ear- 
lier appropriators  of  the  waters  of  a  creels 
to  say  that  later  appropriators  could  lawful- 
ly acquire  rights  to  the  springs  which  con- 
stitute the  source  of  the  creclc,  simply  be- 
cause the  means  by  which  the  waters  are 
conveyed  from  the  springs  to  the  creek  are 
subterranean,  and  not  well  understood." 

The  further  contention  of  defendant,  ihat 
there  was  an  increased  flow  of  water  caused 
by  the  excavations  he  made  in  the  spring,  to 
which  he  was  entitled,  is  answered  by  the 
finding  of  the  Jury,  which,  being  based  upon 
conflicting  testimony  and  a  personal  exam- 
ination of  the  premises,  is  conclusive  of  that 
fact  upon  this  review.  Our  conclusion  is 
that  the  court  below  correctly  stated  the  law 
In  its  direction  to  the  Jury,  and  rightly  grant- 
ed the  injunction.  The  decree  is  accordingly 
affirmed.     Affirmed. 


(23  Colo.  246) 

PERSSB  V.  GAPFNEY. 
(Supreme  Court  of  Colorado.     Nov.  16,  1896.) 

FLEADINO — HePI.ICATIOM — UONSTITUTIOSAL    LaW — 

Appeai,— Jurisdiction. 

1.  Where  a  complaint  alleges  that  defendant 
failed  and  refused  to  make  a  settlement  and  ac- 
counting, the  pleading  by  the  answer  of  an  ac- 
count stated  does  not  require  a  replication. 

2.  Though  the  court  err  in  not  requiring  a 
replication,  this  does  not  raise  the  constitutional 


question  of  taking  defendant's  property  without 
due  process  of  law,  so  as  to  give  the  supreme 
court  jurisdiction. 

Error  to  court  of  appeals. 

Action  by  D.  B.  Gaffney  against  Henry  S. 
Persse.  A  Judgment  for  plaintiff  was  affirm- 
ed by  the  court  of  appeals,  and  defendant 
brings  error.    Dismissed. 

H.  B.  Johnson- and  J. -M.  Washburn,  for 
plaintiff  in  error. 

PER  CURIAM.  This  action  was  originally 
commenced  in  the  district  court  of  Arapahoe 
county  by  D.  B.  Gaffney  against  Henry'  S. 
Persse.  The  object  of  the  action  was  to  se- 
cure an  accounting  of  a  co-partnership  busi- 
ness between  the  parties.  As  the  result  of 
such  accounting,  the  district  court  rendered 
judgment  against  the  defendant  for  the  sum 
of  $1,450  and  costs.  From  this  Judgment  an 
appeal  was  taken  to  the  court  of  appeals.  A 
review  In  that  court  resulted  in  the  affirmance 
of  the  judgment  of  the  district  court.  See 
Persse  v.  Gaffney,  5  Colo.  App.  374,  38  Pac. 
837.  From  this  latter  Judgment  a  writ  of  er- 
ror was  sued  out  from  this  court,  and  an  ap- 
plication made  for  a  supersedeas,  which  was 
denie<l.  The  writ  of  error  must  now  be  dis- 
missed for  want  of  jurisdiction  to  review  the 
proceedings  of  the  court  of  appeals,  as  the 
Judgment  does  not  relate  to  a  franchise  or 
freehold,  and  is  for  less  than  $2,500;  and 
the  determination  of  no  constitutional  provi- 
sion, state  or  national,  is  necessary  to  a  deci- 
sion of  the  cause.  The  Jurisdiction  of  this 
court  is  invoked  on  the  ground  that  a  con- 
stitutional question  is  involved,  although  an 
examination  of  the  record  shows  that  no  such 
question  was  raised  in  the  court  of  appeals. 
The  action  is  the  one  ordinarily  resorted  to 
to  obtain  an  accounting  between  partners. 
The  only  argument  that  has  been  made  in 
which  It  Is  claimed  that  a  constitutional  ques- 
tion is  involved  is  the  brief  filed  upon  the 
application  for  a  supersedeas,  in  which  brief 
It  is  urged  that  the  property  of  the  defendant 
is  about  to  be  taken  without  due  process  of 
law,  cotmsel  resting  such  claim  upon  the  fact 
that  no  replication  was  filed  to  the  defendant's 
answer.  An  examination  of  the  pleadings  dis- 
closes that  no  replication  was  necessary.  Cer- 
tain cross  demands  were  set  up  in  the  an- 
swer, but  these  were  admitted  by  the  plain- 
tiff upon  the  trial,  and  allowed  -by  the  court; 
and,  if  the  plaintiff  In  error  relies  upon  plead- 
ing an  account  stated  between  the  parties,  no 
denial  to  this  is  necessary,  for  the  reason  that 
It  Is  averred  in  the  complaint  that  the  defend- 
ant fafied  and  refused  to  make  a  settlement 
and  accounting  of  the  business  of  the  co-pnrt- 
nershlp  with  the  plaintiff.  Moreover,  had  a 
mistake  been  made  in  this  regard  by  tlie  dis- 
trict court,  this  would  not  present  a  constitu- 
tional question,  such  as  would  authorize  tills 
court  to  take  jurisdiction.  Baker  v.  Barton, 
20  Colo.  506,  39  Pac.  65.  The  writ  of  error 
mtist  be  dismissed.    Writ  dismissed. 
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(23  Colo.  190) 

PLUMMER  et  al.  y.  STRUBY-ESTA- 

BROOKE  MERCANTILE  CO. 

(Supreme  Court  of  Colorado.     Oct.  31,  1896.) 

BdoK  a.ccouNT— Okiginai,  Entkibs— Defendant's 
Book  —  Corpokate  Existejjok— EvineNCE— At- 
TACUMBST — SurnciEST  Affidavit— Reopesino 
Casb. 

1.  Where  charges  are  made  in  the  first  in- 
stance on  slips  of  paper,  and  the  same  day  are 
transferred  to  a  daybook,  the  book  is  one  of 
original  entries. 

2.  Where  plaintiff's  account  appears  on  de- 
fendant's book,  the  book  may  be  introduced  by 

Elaintiff  as  an  admission  against  interest  made 
y  defendant. 

3.  Where  a  person  has  dealt  with  a  corpora- 
tion, recognizing  it  as  such,  he  cannot  deny  its 
corporate  existence  wnen  sued  for  such  deal- 
ings. 

4.  In  an  action  on  an  account,  plaintiff  makes 
out  a  case  where  he  introduces  eyidence  from 
books  of  original  entry  for  part  of  the  account, 
and  substantiates  the  entire  account  by  oral  evi- 
dence, and  by  the  admissions  of  defendants. 

5.  An  affidavit  for  attachment  states  the  na- 
ture of  the  action  when  it  alleges  that  it  is  for 
"goods,  wares,  and  merchandise  sold  by  plain- 
tijf  to  defendants." 

6.  The  reopening  of  a  case  for  the  purpose  ot 
allowing  additional  evidence  is  within  the  dis- 
cretion of  the  trial  court. 

Error  to  district  court,  Arapahoe  county. 

Action  commenced  by  attachment  by  the 
Struby  -  Estabrooke  Mercantile  Company 
against  N.  T.  Plummer  and  another.  From  a 
Judgment  In  favor  of  plaintiff,  defendants 
bring  error.    Affirmed. 

W.  J.  Weeber,  for  plaintiffs  in  error.  H.  0. 
Van  Schaaek,  for  defendant  in  error. 

HAYT,  C.  J.  This  action  was  commenced 
by  an  attachment  sued  out  of  the  district 
court  on  the  2Sth  day  of  December,  1803. 
The  affidavit  upon  which  the  writ  of  attach- 
ment is  based  alleges  that  there  is  justly  due 
from  the  defendants  to  plaintiff,  upon  an 
overdue  book  account,  the  sum  of  $20,630. 
It  is  further  stated  that  the  account  is  for 
"goods,  wares,  and  merchandise"  sold  and  de- 
livered by  the  plaintiff  to  defendants,  at  their 
request  A  writ  of  attachment  was  issued 
and  levied  upon  certain  merchandise,  and  a 
complaint  was  filed.  In  which  the  cause  of  ac- 
tion stated  In  the  affidavit  for  attachment  is 
set  out  in  tbe  usual  form.  In  due  time  the 
issues  were  completed  by  the  defendants  fil- 
ing a  traverse  to  the  affidavit  in  attachment, 
and  an  answer  to  the  complaint  By  consent 
of  parties,  the  issues  upon  the  attachment 
and  the  cause  upon  Its  merits  were  separately 
tried  to  the  court,  without  a  jury.  As  a  re- 
sult of  these  trials,  the  Issues  upon  the  at- 
tachment were  found  for  the  plaintiff,  and 
judgment  was  rendered  In  Its  favor  for  $17,- 
400.46.  It  appears  from  the  evidence  that 
plaintiff  below,  the  Struby-Estabrooke  Mer- 
cantile Company,  was  engaged  In  the  whole- 
sale grocery  business.  In  the  city  of  Denver, 
and  that  the  defendants  were  retail  dealers. 
Tbe  defendants  first  commenced  dealing  with 
tbe  plaintiff  in  tbe  month  of  February,  1888, 
buying  from  It  at  that  time  goods  to  tbe 


amount  of  ?6,000  or  $7,000,  upon  which   a 
cash  payment  was  made  of  $3,000,  credit  be- 
ing given  for  tbe  balance  for  different  peri- 
ods, ranging  from  30  days  to  4  months.  It  be- 
ing then  agreed  that  the  defendants  w^ere  to 
have   credit  upon  future  purchases  to  the 
amount  of  about  $4,000.     In  pursuance   of 
this  understanding,  the  parties  dealt  together 
for  a  number  of  years,  the  account  of  the  de- 
fendants gradually  Increasing  in  amount  un- 
til It  aggregated  upward  of  $20,000.     The 
plaintiff  introduced  evidence  to  show  that  by 
agreement  interest  was  to  be  charged  upon 
past-due  accounts  at  the  rate  of  8  per  cent 
per  annum.    The  defendants  deny  that  there 
was  any  agreement  for  interest;  but  the  un- 
controverted   evidence   shows  that  plaintiff 
furnished  monthly  statem^its'  of  the  account, 
including  therein  Interest  calculated  at  8  per 
cent.,  which  were  repeatedly  paid  by  the  de- 
fendants without  objection.     In  addition  to 
this,  the  defendants'  ledger  was  introduced 
in  evidence  by  the  plaintiff,  and  this  shows 
that  plaintiff  was  credited  with  interest  from 
time  to  time,  as  charged.    It  may  be  consid- 
ered as  established,  therefore,'  that  Interest 
might  properly  be  charged  at  the  rate  of  8 
per  cent  per  annum,  although  plaintiff  from 
time  to  time  threw  off  a  portion  of  this  Inter- 
est so  that,  in  the  aggregate.   It  did   not, 
amount  to  more  than  6  per  cent  per  annum. ' 
Evidence  was  introduced  by  plaintiff,  show- 
ing that  defendants  owed  It  the  sum  of  $20,- 
630  upon  this  book  account,  and  that  it  was 
all    overdue,    while    the    defendants'    books 
showed  a  balance  in  favor  of  the  plaintiff  of 
$20,470.83.     The  defendants  testified  that  a 
part  of  this  account  was  not  due,  and  the 
court    thereupon    deducted    tbe    amount    so 
chiimed  not  to  be  due,  and  rendered  judgment 
for  the  balance  only,  viz.  $17,400.46,  leavine 
the  amount  not  due  unsettled. 

Upon  tbe  evidence  there  can  be  no  donbt 
but  that  the  defendants  owed  plaintiff,  at  tbe 
time  of  the  trial,  at  least  the  sum  of  $17,- 
400.46,  the  amount  of  the  judgment  rendered; 
and,  if  the  court  had  adopted  plaintiff's  ver- 
sion of  the  transaction,  the  amount  of   the 
judgment  would  have  been  largely  increased. 
That  the  amount  was  upon  a  book  account 
long  overdue  at  tbe  time  of  the  conunence- 
ment  of.  the  action,  is  established  beyond  con- 
troversy.   In  these  circumstances,  the  jnds- 
ment  upon  tbe  attachment  and  the  main  is- 
sue must  be  affirmed.    Courts  of  revie-vr  do 
not  sit  for  the  purpose  of  reversing  Just  and 
proper  judgments,  although  in  some  cases  it 
may  be  necessary  to  award  new  trials   be- 
cause some  of  the  safeguards  have  been  vio- 
lated, which  universal  experience  has  sbovm 
to  be  necessary  to  the  orderly  and  proper  ad- 
ministration of  justice.     We  will,   ho'wever, 
briefly  consider  each  of  the  several  errors  ar- 
gued. 

Tbe  first  Is  that  the  lower  court  erred  In 
admitting  in  evidence  for  plaintiff  a  certain 
account  book,  the  reasons  assigned  beinc 
that  this  book  was  not  a  book  of  original  en- 
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try.  The  proof  shows  that,  according  to 
plaintiff's  custom,  such  sales  as  were  made 
were  put  down,  when  made,  in  pencil,  upon 
sheets  of  paper,  and  shortly  thereafter  copied 
into  a  day  book.  The  fact  that  the  charges 
were  made  in  the  first  instance  upon  slips  of 
paper,  and  the  same  day  transferred  to  a 
day  bools,  does  not  take  away  from  such  day 
book  Its  character  as  a  book  of  original  entry. 
1  Whart.  Ev.  {  682;  1  Greenl.  Ev.  §  116;  Red- 
Uch  V.  Bauerlee,  98  111.  134. 

The  next  assignment  of  error  raises  the 
question  of  the  admissibility  of  the  defend- 
ants' ledger  as  evidence  for  the  plaintiff. 
This  ledger  was  one  of  the  books  kept  by  the 
defendants  In  the  ordinary  course  of  busi- 
ness. PlalntiflTs  account  appeared  upon  it, 
with  others.  This  was  admissible  as  an  ad- 
mission against  Interest  made  by  the  defend- 
ants. 

It  is  next  urged  that  the  district  court  erred 
In  overruling  a  motion  for  a  nonsuit  and  in 
sustaining  the  attachment  for  the  reason — 
First,  because  plaintiff  failed  to  introduce  any 
evidence  of  its  corporate  existence;  second, 
because  plaintiff  failed  to  introduce  evidence 
of  the  entire  account  from  books  of  original 
entry.  In  answer  to  the  first  objection,  it  is 
sufficient  to  say  that  the  law  is  well  settled, 
that  where  a  person  has  dealt  with  a  corpo- 
ration, recognizing  it  as  such,  he  Is  not  per- 
mitted, when  sued  for  such  dealings,  to  deny 
its  corporate  existence.  Thes?  parties,  plain- 
tiff and  defendants,  at  the  time  of  the  suit, 
had  been  dealing  together  for  a  period  of  six 
years,  during  which  time  bills  were  rendered 
by  the  plaintiff,  and  paid  to  it  in  its  corpo- 
rate capacity  by  the  defendants,  and  It  was 
unnecessary  for  the  plaintiff  to  introduce  any 
additional  evidence  of  its  incorporation.  As 
to  the  second  ground  of  objection,  while  it  is 
true  that  plaintiff  did  not  Introduce  evidence 
fiom  books  of  original  entry  for  the  entire  ac- 
count, he  did  introduce  evidence  from  such 
books  for  part  of  the  account,  and  substan- 
tiated the  entire  account  by  oral  evidence,  and 
by  the  admissions  of  the  defendants;  and 
more  than  this  is  not  required. 

There  is  no  merit  in  the  next  assignment 
of  error,  to  the  effect  that  the  affidavit  in  at- 
tachment is  defective  because  it  does  not 
state  the  nature  of  the  action,  as  the  affidavit 
does  state  the  nature  of  the  action,  by  alleging 
it  to  be  for  "goods,  wares,  and  merchandise 
sold  by  the  plaintiff  to  the  defendants." 

The  attachment  issue  and  the  Issue  upon 
the  main  case  were  tried  separately,  upon 
different  days.    Upon  the  trial  of  the  main 
issue,  plaintiff  closed  its  case,  without  offer- 
ing certain  evidence  which  had  been  received 
upon  the  attachment  issue.     The   plaintiff, 
deeming  this  evidence  important,  upon  the 
main  issue,  sought  and  obtained  permission  to 
x-eopen  its  case  for  the  purpose  of  introducing 
the  same.    The  defendants  were  not  preju- 
<3Iced  by  such  action  of  the  court.    They  had 
full  opportunity  to  cross-examine  plaintiff's 
-vritnesses,  and  to  meet  such  additional  evi- 


dence by  the  evidence  of  their  own  witnesses. 
It  is  always  within  the  discretion  of  the  trial 
court  to  permit  the  reopening  of  a  case  for 
the  purpose  of  allowing  additional  evidence, 
and  it  is  the  duty  of  the  trial  court  to  thus 
reopen  a  case  whenever  the  ends  of  justice 
can  be  advanced  thereby. 

A  number  of  errors  are  assigned  upon  the 
admission  of  oral  evidence,  but,  as  the  evi- 
dence objected  to  could  have  In  no  way  af- 
fected the  result,  it  is  not  necessary  to  consid- 
er the  assignments  of  error  based  thereon. 
The  judgment  of  the  district  court  is  right, 
and  must  be  affirmed.    AffirmeJ. 


(23  Colo.  187) 

SCHWED  T.  HARTWITZ  et  al. 

(Supreme  Court  of  Colorado.     Oct.  31,  1896.) 

Statutory  New  Tuial  —  Notice  op  Tax  Sale  — 

Publication  o»  Sundat. 

1.  An  order  allowing  defendant  a  new  trial 
on  payment  of  only  those  costs  which  accrued 
after  a  former  trial,  which  resulted  in  a  judg- 
ment for  defendant,  and  which  plaintiff  had  set 
aside  under  the  statute,  is  proper,  under  Civ. 
Code,  §  272,  providing  that,  whenever  judg- 
ment is  rendered  in  ejectment  against  either 
party,  the  court  shall  vacate  it,  and  grant  a 
new  trial  on  payment  of  costs  recovered  there- 
in. 

2.  The  intention  of  Civ.  Code,  §  272,  is  to  give 
each  party,  if  unsuccessful,  a  right  to  one  new 
trial  on  payment  of  costs. 

3.  A  notice  of  a  tax  sale  is  in  the  nature  of 
a  service  of  process,  and  is  void  when  published 
only  in  a  Sunday  newspaper,  .where  the  statute 
does  not  authorize  service  on  Sunday. 

Appeal  from  district  court.  Lake  county. 

Action  by  Pauline  Schwed  against  Joseph 
Hartwitz  and  another  to  recover  real  estate. 
There  was  a  Judgment  in  favor  of  defendants, 
and  plaintiff  appeals.    Affirmed. 

This  action  was  instituted  under  chapter  23 
of  the  Civil  Code  of  1887,  to  recover  the  north 
20  feet  of  lot  20,  in  block  4,  in  St.  Louis  Smelt- 
ing &  Refining  Company's  Addition  to  the  city 
of  Leadville.  At  all  times  while  the  action  was 
pending  In  the  district  court  the  following  pro- 
vision of  the  Code  was  in  force:  "Sec.  272. 
Whenever  judgment  shall  be  rendered  against 
either  party,  under  the  provisions  of  this  chap- 
ter, it  shall  be  lawful  for  the  party  against 
whom  such  judgment  is  rendered,  his  heirs  or 
assigns,  at  any  time  before  the  first  day  of  the 
next  succeedhig  term,  to  pay  all  costs  recovered 
thereby,  and  upon  application  of  the  party 
against  whom  the  same  was  rendered,  his  heirs 
or  assigns,  the  court  shall  vacate  such  judg- 
ment and  grant  a  new  trial  in  such  case,  but 
neither  party  shall  have  but  one  new  trial  in 
any  case,  as  of  right,  without  showing  cause. 
And  after  such  Judgment  is  vacated,  tlie  cause 
shall  stand  for  trial,  the  same  as  though  it  had 
never  been  tried.  *  *  ♦"  In  the  district  court 
three  trials  were  had  to  the  court  without  a 
jury.  The  first  resulted.  In  a  judgment  for  de- 
fendants. This  judgment  was  set  aside,  and  a 
new  trial  granted  under  that  statute,  ujwn  the 
plaintiff's  paying  the  costs.  The  second  trial 
resulted  in  a  Judgment  for  plaintiff,  and  a  new 
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trial  was  granted  the  defendants  under  the 
statute.  As  a  result  of  the  third  trial,  the  de- 
fendants obtained  a  Judgment,  and  from  this 
last  Judgment  the  plaintiff,  Schwed,  brings  the 
case  here  by  appeal. 

A.  W.  Stone,  for  appellant.  A.  J.  Sterling, 
for  appellees.  Baldwin  &  Gunnell,  amid  cu- 
riae. 

HAYT,  C.  J.  (after  stating  the  facts).  After 
the  second  trial,  and  before  the  third,  plaintiff 
moved  for  a  writ  of  restitution,  upon  the  fol- 
lowing grounds:  (1)  Because  a-  new  trial  was 
granted  upon  the  payment  by  the  defendants 
of  the  costs  of  the  second  trial  only.  (2)  One 
new  trial  having  been  granted  under  the  stat- 
ute, the  court  was  without  power  to  grant  an- 
other. The  first  assignment  of  error  is  based 
upon  the  denial  of  the  foregoing  motion.  The 
construction  placed  by  the  court  upon  the  stat- 
ute, as  It  then  existed,  was  clearly  right.  It 
read:  "Whenever  Judgment  shall  be  rendered 
against  either  par^,  *  •  *  the  court  shall 
vacate  said  judgment,  and  grant  a  new  trial  In 
such  case;  but  neither  party  shall  have  but  one 
new  trial  in  any  case,  as  of  right."  This  lan- 
guage clearly  shows  that  it  was  intended  to 
give  plaintiff  and  defendant,  each,  if  unsuccess- 
ful, a  right  to  one  new  trial,  upon  the  payment 
of  costs.  This  construction  is  in  harmony  with 
the  liberal  rule  adopted  by  the  courts  with  ref- 
erence to  trials  of  title  to  real  property,  as  well 
as  in  obedience  to  the  plain  intent  of  the  code 
provision.  Since  this  action  was  appealed,  the 
Code  has  been  changed-  in  this  respect,  so  that 
now  the  first  unsuccessful  party  is  alone  enti- 
tled to  a  new  trial  as  of  course.  The  order  al- 
lowing the  defendants  a  new  trial,  upon  pay- 
ment only  of  the  costs  jvhieh  had  accrued  after 
the  first  trial,  was  free  from  error.  The  stat- 
ute malces  the  payment  of  costs  a  condition  pre- 
cedent to  the  right  of  a  new  trial  as  of  course. 
It  is  the  penalty  exacted  for  such  new  trial. 
The  first  Judgment  was  for  the  defendants,  and, 
when  the  plaintiff  paid  the  costs,  and  toolc  a 
new  trial,  that  was  the  end  of  that  particular 
transaction.  The  costs  so  paid  were  not  costs 
that  could  thereafter  be  recovered  upon  final 
Judgment,  and  appellant  has  no  just  cause  of 
complaint  because  a  new  trial  was  subse- 
quently granted  appellees  without  their  re- 
funding the  amount  so  previously  paid. 

Plaintiff,  to  support  her  title,  relied  upon  a 
certain  tax  sale.  The  notice  of  this  tax  sale 
was  published  only  in  the  Sunday  edition  of 
the  Herald-Democrat,  a  dally  newspaper  pub- 
lished in  the  city  of  Leadville.  The  statute 
provides  that  "tlie  treasurer  sliall  give  notice 
of  the  sale  of  real  property  by  the  publication 
thereof  once  a  weelc  for  not  less  tiian  four 
wieelvS,  in  a  newspaper  published  in  his  coimty, 
If  there  be  one;  •  *  •  and  if  there  be  no 
newspaper  published  in  the  county,  the  like 
notice  shall  be  given  by  posting  one  written  no- 
tice the  above  length  of  time  in  each  election 
precinct,  in  which  any  land  to  be  sold  is  sit- 
uate, and  one  on  or  near  tlie  door  of  the 
treasurer's   otflce,   as  alwve   provided."    Mills' 


Ann.  St.  S  3S83.  The  district  court  decided 
that  the  publication  In  a  Sunday  edition  only 
was  not  legal  notice,  and  that  all  proceedings 
thereunder  were  without  force  or  effect  The 
publication  of  the  notice  of  a  tax  sale  is  In  the 
nature  of  the  service  of  process.  It  will  not  be 
contended  tliat,  outside  of  a  few  cases,  special- 
ly provided  for  by  statute,  service  of  process  on 
Sunday  in  a  civil  action  would  be  valid  In  this 
state;  and  the  rule  that  tax  sales  are  invalid. 
If  made  upon  a.  notice  published  only  in  a  Sun- 
day paper.  Is  too  well  settled  to  be  now  open 
to  controversy.  If,  for  any  reason,  a  change 
Is  now  desirable,  the  argmnent  for  such  change 
should  be  made  to  the  legislative  department, 
and  not  to  the  courts.  Scammon  v.  City  of 
Chicago,  40  III.  146;  Black,  Tax  Titles  (2d  Bd.t 
S  210;  Blackw.  Tax  Titles  (5th  Ed.)  8  440; 
Ormsby  v.  City  of  Louisville,  79  Ky.  199;  Saw- 
yer v.  Cargile,  72  Oa.  290.  The  only  deciskm 
we  have  been  able  to  find  apparently  to  the  con- 
trary is  in  Hastings  v.  Coliunbus,  42  Ohio  St. 
585,  where  it  Is  held  that  the  publication  of  cer- 
tain ordhiances  with  respect  to  streot  improve- 
ments, In  a  paper  published  only  on  Sunday,  is 
sufiicient;  but  this  decision  is  \mBed  upon  a 
statute  of  Ohio,  which  provides  that  a  simomons 
may  be  served  "at  any  time."  The  court  says 
that,  under  this  provision,  a  service,  whether 
personal  or  by  publication,  upon  Sunday,  Is 
valid.  In  this  state,  as  a  general  rule,  per- 
sonal service  cannot  be  made  on  Sunday;  hence, 
the  enth«  reasoning  upon  the  Ohio  law  Is  la 
favor  of  the  conclusion  reached  by  the  district 
court    Judgment  affirmed. 


(23  Colo,  ast) 
CRISMAN  V.  JOHNSON. 
HEINRICH  V.  SAME. 
(Supreme  Court  of  Colorado.     Dec  7,  1896.) 
Tax  Titlk  — Place  op  Sai.b  — Limitatioks  —  R*- 

COVBBT  OP  Land— JODOMBST. 

1.  A  tax  deed  is  void  where  it  shows  on  its 
face  that  the  sale  was  had  at  the  office  of  the 
county  clerk  and  recorder,  instead  of  the  of- 
fice of  the  treasurer,  aa  required  by  Gen.  Laws 
1877,  §  2307. 

2.  Where  a  tax  deed  Is  void  on  its  face,  be- 
cause it  shows  that  the  sale  was  had  at  a  place 
other  than  that  designated  by  statute  t&UlU' 
Ann.  St.  §  3904),  requiring  actions  for  the  re- 
covery of  innd  sold  for  taxes  to  he  brought  in 
five  years,  does  not  apply. 

3.  Though  a  tax  deed  is  void,  yet  the  court. 
in  the  judgment  for  tiie  owner  for  the  recovery 
of  the  land,  must  make  provision  for  the  pay- 
ment to  the  purchaser  of  the  taxes  paid  thereon 
by  him. 

4.  The  fact  that  in  a  tax  deed  to  lots  sold  en 
masse  the  numbers  of  tho  lots  are  not  copaecn- 
tive,  does  not  show  that  they  are  not  contisn- 
ous. 

5.  A  tax  deed  is  not  invalid  t>ecause  it  con- 
veys a  number  of  lots. 

6.  Under  Mills'  Ann.  St  §  3902,  making  a  tax 
deed  prima  fade  evidence  of  title,  and  section 
3904,  providing  that  no  action  for  the  recoverr 
of  land  sold  for  taxes  shall  lie  unless  the  6ame 
be  brought  within  five  yeors  after  delivory  of 
the  tax  deed,  such  on  action,  based  r»ti  the 
ground  of  the  insufficiency  of  the  notice  of  sale, 
must  be  brought  within  five  years. 
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Appeal  from  district  court,  Arapaboe  coun- 
ty. 

Actions  by  Albert  W.  Johnson  against  Obed 
Crlsman  and  against  John  Heinrich.  There 
were  judgments  for  plaintiff  in  each  case,  and 
defendants  appeal.     Reversed. 

These  cases  were  submitted  upon  the  same 
briefs,  and  argued  together  orally  to  the  court. 
The  plaintlfr  in  each  case  claims  title  from  the 
government  patentee  through  various  mesne 
conveyances.  The  defendant  in  each  case 
claims  title  by  virtue  of  certain  tax  sales,  and 
tax  deeds  executed  in  pursuance  of  such  sales. 
These  tax  deeds  are  substantially  tn  the  form 
prescribed  by  statute.  The  one  to  Orisman 
embraces  27  lots,  and  the  one  to  Heinrich  179 
lots,  all  described  as  a  part  of  Cottage  Hill 
Land  CJompany's  Addition  to  Cottage  Hill,  in 
Arapaboe  county,  state  of  Colorado. 

The  following  statutes  are  referred  to  in  the 
opinion,  the  reference  In  each  case  being  to 
Mills'  Ann.  St.: 

"3790.  It  shall  be  the  duty  of  every  person 
owning  or  having  charge  of  property  In  this 
state  subject  to  taxation,  to  malce  and  deliver 
to  the  assessor,  on  or  before  the  twentieth 
day  of  May  in  each  year,  a  correct  list  of  the 
same,  as  required  by  law,  whether  he  shall 
receive  from  the  assessor  a  notice  to  do  so  or 
not,  and  every  assessment  made  against  prop- 
erty subject  to  taxation  shall  be  valid  in  all 
respects,  whether  such  notice  was  received 
or  not.  And  no  failure  of  the  owner  to  have 
such  property  assessed,  or  to  have  the  errors 
in  the  assessment  corrected,  and  no  irregular- 
ity, or  error  or  omissions  In  the  assessment 
of  any  property,  or  in  the  levying  of  any  tax, 
shall  affect  in  any  manner  the  legality  of  any 
taxes  levied  thereon,  nor  affect  any  right  or 
title  to  such  real  property  which  would  have 
accrued  to  any  party  claiming  or  holding  the 
same  under  or  by  virtue  of  a  deed  executed 
by  the  treasurer,  as  provided  for  by  law,  had 
the  assessment  of  such  property  been  in  aU 
respects  regular." 

"3902.  The  deed  shall  be  signed  by  the  treas- 
urer in  bis  otBcial  capacity,  and  attested  by 
his  oflScial  or  private  seal,  and  acknowedged 
by  him  before  some  oflScer  authorized  to  take 
acknowledgments  of  deeds,  and  when  sub- 
stantially thus  executed  and  recorded  in  the 
proper  record  of  titles  to  real  estate,  shall  vest 
in  the  purchaser  all  the  right,  title.  Interest 
and  estate  of  the  former  owner  in  and  to  the 
land  conveyed,  and  also  all  the  right,  title, 
interest  and  claim  of  the  state  and  county 
tliereto,  and  shall  be  prima  facie  evidence  in 
all  courts  of  this  state  in  all  controversies  and 
suits  in  relation  to  the  rights  of  the  purchas- 
er, his  heirs  or  assigns,  to  the  land  thereby 
conveyed,  of  the  following  facts:  First:  That 
the  real  property  conveyed  was  subject  to 
taxation  for  the  year  or  years  stated  in  the 
deed.  Second:  That  the  taxes  were  not  paid 
at  any  time  before  the  sale.  Third:  That  the 
real  property  conveyed  had  not  been  redeemed 
from  the  sale  at  the  date  of  the  deed.  Fourth: 
^Vtuit  the  property  had  been  listed  and  assess- 


ed at  the  time  and  in  the  manner  required  by 
law.  Fifth:  That  the  taxes  were  levied  ac- 
cording to  law.  Sixth:  Tliat  the  property  was 
advertised  for  sale  in  the  manner  and  for  the 
length  of  time  required  by  law.  Seventh: 
That  the  property  was  sold  for  taxes  as  stated 
tn  the  deed.  Eighth:  That  the  grantee  named 
in  the  deed  was  the  purchaser  or  the  heir  at 
law,  or  the  assignee  of  such  purchaser.  Ninth: 
That  the  sale  was  conducted  In  the  manner 
required  by  law." 

"3904.  No  action  for  the  recovery  of  land 
sold  for  taxes  shall  lie,  unless  the  same  be 
brought  within  five  years  after  the  execution 
and  delivery  of  the  deed  therefor  by  the  treas- 
urer, any  law  to  the  contrary,  notwithstand- 
ing; provided,  always,  that  when  the  owner 
or  owners  of  such  land,  sold  as  aforesaid, 
shall  at  the  time  of  the  execution  and  ddlvery 
of  the  deed  by  the  treasurer,  be  minor  or  mi- 
nors, or  Insane  or  an  idiot,  and  residing  with- 
in the  United  States  one  year  after  such  dis- 
ability is  removed,  it  shall  be  lawful  for  such 
person  or  persons,  their  heirs  or  legal  repre- 
sentatives, to  bring  tbeh*  suit,  or  action  for 
the  recovery  of  lands  so  sold,  and  when  the 
recovery  is  effected  In  all  cases,  the  value  of 
the  improvements,  etc.,  made  on  the  land  so 
sold,  and  all  taxes  paid  after  the  sale  thereof, 
with  Interest  thereon  at  the  rate  of  fifteen  per 
cent,  per  annum,  shall  be  ascertained  by  the 
jury  trying  the  actlcm  for  the  recovery,  and 
paid  by  the  person  or  persons  recovering  the 
same,  before  he,  she  or  they  shall  obtain  pos- 
session of  the  land  so  recovered." 

The  district  court  in  each  case  held  the  tax 
deeds  void,  and  gave  judgment  for  irfalntiff, 
without  making  any  provision  for  the  repay- 
ment to  defendants  of  the  taxes  upon  the 
premises  paid  by  them,  or  either  of  them. 

Rogers  &  Shafroth,  for  appellants.  Edward 
L.  Johnson,  for  appellee. 

HAYT,  C.  J.  (after  stating  the  facts).  Are 
the  tax  deeds  relied  upon  by  the  defendants 
void  upon  their  face?  It  is  admitted  that 
the  sale  in  the  Heinrich  case  was  made  at 
the  place  fixed  by  the  statute,  but  It  is  claim- 
ed that  the  sale  In  the  Crlsman  case  was  not 
so  made.  Both  sales  were  made  at  the  office 
of  the  county  clerk  and  recorder  of  Arapahoe 
county,  this  being  the  county  wherein  the 
property  is  situate,  but  after  the  sale  in  the 
Heinrich  case,  and  l>efore  the  sale  in  the 
Crlsman  case,  the  following  statute  was 
passed:  "On  or  before  the  first  Monday  in 
June  in  each  year  the  treasurer  is  directed 
to  offer  at  public  sale,  at  his  (the  treasurer's) 
office,  in  bis  county,  all  lands  on  which  the 
taxes  levied  the  preceding  year  or  any  pre- 
ceding year  still  remain  unpaid;  but  such 
sale  shall  not  be  void  if  not  made  until  after 
the  day  ilamed."  Gen.  Laws  1877,  |  2307. 
The  only  authority  by  which  an  officer  may 
levy  and  sell  property  for  the  nonpayment 
of  taxes  is  such  as  is  conferred  upon  him  by 
statute.  The  officer  has  no  title  to  the  prop- 
'  erty,  and  the  title  which  the  purchaser  pro- 
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cures  is,  therefore,  dependent  upon  a  compli- 
ance with  the  statutory  direction  or  authori- 
ty, unless  this  be  ■waived.  While  there  are 
certain  provisions  of  the  statute  virhlch  are 
conceded  to  be  directory,  others  are  manda- 
tory; and,  where  provisions  are  enacted  for 
the  protection  of  the  rights  of  the  owner, 
these  proceedings  are  mandatory,  and  should 
be  strictly  followed.  Among  the  latter  pro- 
visions are  those  designating  the  place  of 
sale.  It  appearing  upon  the  face  of  the  Crls- 
man  deed  that  the  sale  was  held  at  a  place 
other  than  that  designated  by  the  statute, 
the  district  court  properly  treated  the  deed 
as  void,  as  the  oflScer  was  without  jurisdic- 
tion to  sell  at  such  place;  and  the  statute  of 
limitations  relied  upon  in  this  case  cannot 
avail  a  party  holding  under  such  a  deed. 
Blackw.  Tax  Titles  (5th  Ed.)  §  501;  Gomer 
V.  Chaffee,  6  Colo.  314.  While  the  Judgment 
of  the  district  court  in  the^e  respects  must 
be  upheld,  that  court  should  have  made  pro- 
vision for  the  recovery  of  the  taxes  paid  up- 
on the  property  by  the  plaintiff,  and  for  fail- 
ure to  do  so  the  Judgment  must  be  reversed. 
Knowles  v.  Martin,  20  Colo.  393,  38  Pac.  467. 
Although  the  objection  which  we  have 
found  fatal  to  the  Crisman  deed  does  not 
apply  to  the  salt  in  the  Helnrlch  case,  many 
other  objections  are  urged  which  merit  con- 
sideration. It  Is  con-ended  that  the  tax  deed 
In  this  case  is  void  because,  as  it  is  claimed, 
it  recites  a  sale  of  a  large  number  of  non- 
continuous  lots  en  masse.  This  claim  is 
based  principally  upon  the  recital  in  the  deed 
of  the  sale  of  a  large  numl>er  of  lots,  not 
numbered  consecutively.  This  is  undoubt- 
edly some  evidence  that  the  lots  are  not  con- 
tiguous, but  we  think  it  is  not  sufficient  evi- 
dence to  overcome  the  presumptions  in  favor 
of  the  validity  of  the  deed,  and  the  regularity 
of  the  proceedings,  and  particularly  of  the  re- 
citals, that  the  lots  were  exposed  to  public 
sale  in  substantial  conformity  with  the  stat- 
ute in  such  case  made  and  provided.  It  is 
true,  this  latter  statement  is  the  statement  ot 
a  conclusion  of  law,  but  the  deed  follows 
closely  the  language  of  the  statute  in  this 
respect,  and  the  statement,  having  the  sanc- 
tion of  legislative  authority,  should  be  given 
weight  by  the  court.  The  statute  permits 
the  assessment  of  several  adjoining  lots  if 
returned  by  the  same  person,  and  does  not 
prohibit  the  sale  In  such  Instances  of  a  num- 
ber of  lots  together.  It  is  directed  against 
joining  not  contiguous  lots  or  tracts  of  land 
in  one  sale;  hence,  the  authorities  which 
have  been  cited  from  states  having  statutory 
provisions  unlike  those  of  Colorado  are  not 
controlling  here.  Revenue  Act  of  1870,  §  37; 
Mills'  Ann.  St.  §  3822;  Id.  §  3894.  It  is  not 
impossible  for  lots  numbered  as  those  in  this 
deed  to  be  contiguous,  although  the  numbers 
do  not  run  consecutively.  It  is  quite  possible 
that  the  lots  may  lie  In  a  body  together,  not- 
withstanding such  numbers,  and  we  are,  there- 
fore, of  the  opinion  that  the  deed  Is  not,  for 
this  reason,  void  upon  its  face.    A  somewhat 


similar  question  was  presented  to  the  supreme 
court  of  Kansas  In  Cartwrlght  v.  McFadden,  24 
Kan.  6C2.  There,  as  here,  a  number  of  lots 
were  Included  in  one  deed,  the  only  essential 
difference  being  that  the  lots  in  that  case 
were  designated  by  odd  numbers  consecu- 
tively, viz.  431,  433,  435,  etc.,  while  here 
this  reg;ularity  of  numbers  does  not  exist.  In 
reference  to  this  recital  the  court  says: 
"This  kind  of  evidence  might  sometimes, 
along  with  other  circumstances,  furnish  the 
foundation  for  a  finding  that  the  lots  are  not 
contiguous;  but  alone,  and  against  the  stat- 
utory presumptions  in  favor  of  the  regularity 
and  validity  of  the  tax  deed,  and  of  all  the 
prior  proceedings,  it  cannot  sufficiently  prove 
any  such  fact."  We  think  the  reasoning  in 
that  case  applicable  here,  the  facts  In  both 
cases  being  that  the  lots  were  not  consecu- 
tlvelj'  numbered,  although  the  uniformity  In 
the  numbers  there  Is  not  to  be  found  In  this 
case;  but  we  deem  this  difference  of  no  Im- 
portance, It  being  once  conceded  that  the  fact 
that  the  lots  are  not  numbered  consecutively 
in  a  tax  deed  does  not  render  the  instrument 
void. 

Having  determined  that  the  deed  to  Heln- 
rlch Is  not  void  upon  its  face,  we  may  next 
consider  other  alleged  iregularities  interven- 
ing in  the  proceedings,   together  with    the 
statute  of  limitations  relied  upon  by  plaintiff 
in  error.    The  curative  statutes  of  this  state 
with  reference  to  the  listing  and  sale  of  prop- 
erty are  sweeping  in  scope  and  far-reaching 
In  effect.     Section  3902,  Mills'  Ann.  St.,  pro- 
vides, among  other  things,  that  when  a  tax 
deed  Is  regularly  executed,  it  shall  be  prima 
facie  evidence  of  certain  enumerated  facts. 
It  is  contended,  however,  In  this  case,  that 
while  a  tax  deed  Is  prima  facie  evidence  of 
every  fact  enumerated  by  statute,  as  to  all 
other  essential  matters  the  evidence  must  be 
supplied  before  the  deed  can  be  received  In 
evidence.     Should  we  admit  the  correctness 
of  this  contention  as  a  legal  proposition,  an 
examination  of  the  statute  discloses  that  it 
embraces  every  fact  necessary  to   show    a 
valid  assessment  and  sale  ot  the  property, 
particularly  when  considered  in  connection 
with  section  2201  of  the  General  Laws  of 
1877.     Waddlngton  v.  Dickson,  17  Colo.  223, 
29  Pac.  177.     The  deed  to  Crisman  purports 
to  convey  27  lots,  and  the  deed  to  Ueiurlch 
179  lots,  all  in  Cottage  Hill  Land  Company's 
Addition  to  Cottage  Hill.    It  Is  said  that  a 
tax  deed  cannot  convey  more  than  one  tract 
or  lot.    Of  this  contention  it  is  to'  be  observed 
that  such  a  requirement  would  be  of  no  ben- 
efit to  the  owner  who  is  so  unfortunate  as  to 
have  his  property  sold  for  taxes,  nor  to  the 
purchaser  at  a  tax  sale.     In  these  cases,  in- 
stead of  two  deeds  being  sufficient,  it  would 
necessitate  206  separate  Instruments.     Tills 
would  Involve  hundreds  of  dollars  ot  addi- 
tional expense  for  execution  and  recording, 
with  no  possible  benefit  resulting  to  any  party  in 
interest  therefrom.     This  point  was  raise«l  in 
Waddlngton  v.  Dickson,  17  Colo.  223,  2»  Pac. 
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177,  and  held  to  be  untenable.  Altbougb  in 
that  case  section  2331  of  the  Laws  of  1877 
is  not  alluded  to  in  the  opinion,  an  examina- 
tion of  this  statute  discloses  nothing  that 
militates  against  the  conclusions  there  reach- 
ed,—the  object  of  the  section  being  to  malce  it 
a  duty  of  the  treasurer  to  Issue  a  deed  to  the 
purchaser  after  the  expiration  of  three  years 
from  the  date  of  sale,  and  not  to  specify  the 
number  of  lots  or  parcels  of  land  that  may 
lawfully'  be  included  in  any  such  deed. 

Among  other  defects  or  irregularities  urged 
to  the  tax  proceedings  are  the  following: 
Insufficiency  of  notice  of  sale;  no  record 
shown  of  meeting  of  board  of  equalization; 
no  evidence  that  the  assessor  swore  to  the  as- 
sessment roll;  assignment  not  of  record; 
quallflcatioii  of  assessor  not  shown;  no  rec- 
ord of  a  meeting  of  either  the  state  or  coun- 
ty board  oi  equalization.  It  will,  of  course, 
be  admitted  that  there  are  some  objections 
against  tax  titles  that  cannot  be  obviated  by 
statute,  as  the  effect  would  be  to  deprive  the 
owner  of  property  without  due  process  of 
law.  Among  liiustrations  of  defects  of  this 
nature  may  be  enumerated  Instances  where 
the  property  sold  was  not  within  the  Juris- 
diction of  the  tax  district,  or  that  the  sale 
In  fact  never  took  place;  but,  as  a  general 
rule,  all  questions  with  reference  to  tax  pro- 
ceedings, except  such  as  go  to  the  power  and 
jurisdiction  of  the  taxing  officers,  or  the 
fraud  and  misconduct  of  the  parties,  are  bar- 
red by  the  statute.  Black,  Tax  Titles,  {  284. 
Of  the  objections  urged  in  this  case,  the  fail- 
ure to  advertise  the  proper  length  of  time 
prior  to  sale  is  the  most  serious,  and  if  this 
must  fail  because  not  taken  advantage  of  be- 
fore the  special  statuteof  limitations  had  run, 
a  fortiori  must  all  others  be  overruled.  As- 
suming, but  not  deciding,  that  the  tax  sale 
was  not  advertised  for  a  sufficient  length  of 
time  prior  to  the  sale,  we  think  the  statute 
■was  designated  to  cover  Just  such  cases.  The 
claimant  could  have  brought  suit  to  set  aside 
the  invalid  sale  at  any  time  before  the  stat- 
ute had  run,  but  by  failure  to  do  so  he  has 
waived  his  right  to  attack  the  sale  for  this 
reason.  In  other  words,  the  lapse  of  time  has 
made  the  sale  unassailable.  This  has  been 
expressly  held  in  a  number  of  cases.  The 
statute  under  consideration  in  the  case  of 
Allen  V.  Armstrong,  IG  Iowa,  508,  made  the 
tax  deed  conclusive  evidence  of  due  notice 
of  sale,  among  other  things,  and  the  court 
beld  that  such  notice  of  sale  Is  not  essential 
to  the  exercise  of  the  taxing  power.  The 
legislature  might  provide  for  the  sale  of  de- 
linquent taxes  upon  any  day,  without  requir- 
ing any  notice  whatever;  and  hence  it  was 
competent  for  the  legislature  to  provide  that 
tbe  omission  to  give  notice  should  not  afffct 
tbe  validity  of  the  sale.  The  opinion  In  that 
case  is  by  Judge  Dillon,  and  was  followed  in 
the  subsequent  case  of  Hurley  v.  Powell,  31 
Iowa,  64.  A  statute  of  Minnesota  provided 
t-bat  In  foreclosure  sales  "no  such  sale  shall 
t»e  beld  invalid  or  set  aside  by  reason  of  any 


defect  In  the  notice  thereof,  or  In  the  publi- 
cation and  posting  of  such  notice,  •  *  • 
unless  the  actlcm  *  *  *  be  commenced 
within  five  years  after  the  date  of  such  sale," 
and  tbe  court  held  that  the  power  of  the  leg- 
islature to  pass  such  a  statute  could  not  be 
questioned,  provided  only  that  a  reasonable 
time  was  allowed  after  its  enactment  In 
which  to  bring  suits  as  to  previous  foreclo- 
sures; and  also  that  the  act  applies  when 
there  has  not  been  a  publication  for  the  full 
time  prescribed  by  statute,  and  bars  a  recov- 
ery because  of  a  defective  notice.  The  action 
in  that  case  was  In  ejectment,  brought  by  one 
claiming  under  the  mortgagor,  by  convey- 
ance executed  subsequent  to  the  mortgage. 
Russell  V.  Lumber  Co.  (Minn.)  48  N.  W.  3. 
See,  also,  Mogaa  v.  Carter  (Minn.)  55  N.  W. 
1117.  The  statute  of  this  state  provides  that 
no  action  for  tbe  recovery  of  lands  sold  for 
taxes  shall  lie,  unless  the  same  be  brought 
within  five  years  after  the  execution  and  de- 
livery of  the  deed  therefor  by  the  treasurer, 
any  law  to  the  contrary  notwithstanding.  As 
we  have  already  stated,  this  provision  is 
sweeping  In  Its  terms.  It  is  not  claimed  to 
be  In  contravention  of  any  constitutional  pro- 
vision, and  it  is  the  duty  of  the  court  to  give 
it  effect  according  to  the  plain  Intent  and 
letter  of  the  act.  By  another  statute  the 
deed,  when  recorded,  is  made  prima  facie 
evidence  of  title;  so  that,  when  this  deed  was 
placed  upon  record,  plaintiff's  cause  of  action 
accrued,  and  the  statute  of  limitations  then 
commenced  to  run.  When  our  revenue  laws 
are  all  considered,  this  construction  is  neither 
harsh  nor  unreasonable,  but  necessary  for  the 
protection  of  purchasers  at  tax  sales,  and  to 
secure  the  collection  of  the  public  revenue. 
Under  the  revenue  act  a  considerable  time 
must  elapse  between  the  assessment  and 
sale.  After  sale,  a  certificate  of  purchase  is 
issued  to  the  purchaser,  and  three  years  must 
intervene  thereafter  before  a  tax  deed  can 
issue,  and  then  for  the  first  time  does  the 
five-year  statute  of  limitations  commence  to 
run,  thereby  giving  upwards  of  eight  years 
during  which  the  owner  may  question  the  in- 
validity of  the  tax  proceeding  without  meet- 
ing with  the  bar  of  this  statute.  The  liberal 
time  given  no  doubt  was  deemed  sufficient 
by  the  legislature  to  enable  the  owner  to  ful- 
ly protect  his  Interests,  and,  if  he  failed  to 
move  during  all  these  years,  it  was  deemed 
but  reasonable  that  he  could  not  thereafter 
be  heard  to  complain. 

It  is  seldom  that  a  case  is  presented  to  the 
court,  showing  such  gross  negligence  on  tbe 
part  of  the  owner  of  property  in  the  payment 
of  taxes  as  in  this  case.  The  purchaser  paid 
the  taxes  for  1875,  and  only  became  enti- 
tled to  tbe  tax  deed  upon  payment  of  the 
taxes  of  1876,  1877,  and  1878.  During  these 
three  years  the  right  of  redemption  existed, 
with  no  attempt  at  its  exercise.  The  treas- 
urer's deed  was  executed  and,  recorded  in 
1879,  and  for  four  years  thereafter  the  gran- 
tee paid  all  taxes  assessed  against  the  prop- 
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erty  without  protest  on  the  part  of  the  orig- 
inal owner.  In  1881  the  owner  executed  a 
quitclaim  deed  to  all  Interest  In  the  proper- 
ty, but  It  was  not  until  the  tax  of  1883  be- 
came due,  and  at  a  time  when  the  purchas- 
er's title  by  the  payment  of  another  year's 
taxes  would  have  become  absolute  under  an- 
other statute,  that  the  grantee  attempted  to 
pay  any  taxes  upon  this  property.  Even 
then  he  did  not  move  to  set  aside  the  pre- 
vious sale,  or  offer  to  refund  the  taxes  paid 
by  plaintift,  but  allowed  the  matter  to  rest 
for  more  than  a  year  before  Instituting  suit 
In  these  circumstances  the  plaintiff  Is  not  en- 
titled to  again  resume  title  to  his  property. 
Waddington  v.  Dickson,  supra;  Morris  v. 
Bank,  17  Colo.  223,  29  Pac.  802;  De  Foresta 
V.  Cast,  20  Oolo.  307,  38  Pac.  244;  Knowles 
V.  Martin,  20  Colo.  393,  38  Pac.  467.  The 
judgments  must  be  reversed,  and  the  causes 
remanded  for  further  proceedings.  In  accord- 
ance with  this  opinion.    Judgments  reversed. 


(23  Colo.  S51) 
RUSTIN  T.  MERCHANTS'  &  MINERS' 
TUNNEL  CO. 
(Sapreme  Court  of  Colorado.     Dec.  21,  1896.) 

Tax  Balk  —  Notice  —  Proof  or  Pudlicatios — 
Pleading— Cancellation  of  Tax  Deed. 

1.  The  form  prescribed  by  Mills'  Ann.  St.  § 
3884,  for  the  affidavit  of  pablication  of  a  notice 
of  sale  for  taxes  contains  the  statement  that 
the  copies  of  each  number  of  the  paper  in  which 
the  notice  was  published  were  delivered  or 
transmitted  to  each  of  the  subscribers  of  the 
paper  accordin?  to  the  accustomed  mode  of  busi- 
ness of  the  office,  and  an  affidavit  which  fails 
to  contain  such  statement  is  fatally  defective. 

2.  Where  plaintiff  alleged  the  filing  of  legal 
proof  of  a  tax  sale  notice,  though  not  necessary 
to  he  alleged,  defendant  was  entitled  to  show 
the  invalidity  of  such  proof  under  a  denial, 
where  necessary  to  sustain  his  cross  complaint, 
without  making  any  affirmative  allegation  re- 
specting it. 

3.  Under  Mills'  Ann.  St.  g  3885,  which  re- 
quires the  affidavit  of  publication  of  a  notice  of 
a  tax  sale  to  be  filed  and  preserved,  such  aifida- 
vit  is  the  only  evidence  admissible  of  the  facts' 
required  to  be  stated  therein,  and  cannot  be 
supplemented  by  parol  testimony 

4.  Where,  in  ejectment,  defendant  by  cross 
complaint  prays  the  cancellation  of  a  tax  deed 
submitted  by  plaintiff,  the  court  can  order  it 
canceled,  if  found  to  he  invalid  under  the  is- 
sues, though  on  other  grounds  than  those  al- 
leged; it  being  a  condition  of  defendant's  re- 
covery, under  the  statute,  that  he  should  re- 
fund the  taxes  paid  by  plaintiff. 

Appeal  from  district  court,  Boulder  county. 

Action  In  ejectment  by  C.  B.  Rustin,  trustee, 
against  the  Merchants'  &  Mhiers'  Tunnel  Com- 
pany. Judgment  for  defendant,  and  plahitlff 
appeals.    Affirmed. 

Appellant,  C.  B.  Rustin,  as  trustee,  brought 
this  action  in  the  court  below  to  recover  pos- 
session of  the  Little  Alice  mill  site.  In  Gold 
Hill  and  Central  mining  districts.  In  Boulder 
county,  Colo.  Plaintiff  relies  upon  a  certain 
tax  sale  and  a  tax  deed  to  support  his  cause 
of  action,  and  sets  forth  in  his  pleading  the 
deed,  and  the  several  steps  taken  in  the  as- 
sessment, levy,  and  sale  of  the  property.     He 


alleges  the  publication  of  the  notice  of  tax 
sale  In  the  Boulder  News,  and  avers  that  the 
proprietor  of  the  paper  made  affidavit  In  due 
form  of  the  publication  of  said  notice,  and 
transmitted  the  same  to  the  county  treasiu«r, 
which  officer  caused  the  same  to  be  duly  filed 
in  the  office  of  the  clerk  and  recorder  of  the 
county,  as  required  by  statute.  Plaintiff  al- 
leges that  the  property  was  assessed  as  the 
"LitUe  Alice  Mill  Site,  Central  Mining  Dis- 
trict, Boulder  County,"  and  that  In  the  notice 
of  sale  It  was  described  as  the  "Little  Alice 
MIU  Site,  Gold  HIU  Mining  District,  BoiUder 
County";  that  these  mining  districts  adjoin, 
but  that  the  boundaries  are  uncertain;  that 
the  property  is,  in  fact,  partly  In  one  district 
and  partly  In  the  other,  and  that  either  de- 
scription is  sufficient  to  Identify  It  with  rea- 
sonable certainty;  and  avers  that  he  has  paid 
taxes  accruing  subsequent  to  the  sale  to  the 
amount  of  $629JS.  In  the  answer  the  de- 
fendant denies  the  averments  of  the  complaint 
as  to  those  matters  leading  up  to  the  tax  deed, 
admits  that  the  mill  site  was  subject  to  taxa- 
tion, and  that  taxes  were  not  paid,  denies 
plaintiff's  title,  and  by  way  of  further  answer 
and  cross  complaint  asks  that  plaintiff's  tax 
deed  be  declared  invalid  and  canceled  for  the 
following  reasons:  (1)  That  In  the  notice  of 
sale  the  property  is  misdescribed;  (2)  that 
plaintiff  was  a  director  in  the  company  in  pos- 
session of  the  property  when  the  sale  was 
made,  and  was  Incapacitated  from  making  a 
purchase  of  the  property  at  a  tax  sale. 

It  Is  alleged  in  tue  complaint  that  the  pro- 
prietor of  the  paper  made  and  Qled  with  the 
county  treasurer  an  affidavit  of  publication  of 
notice  of  sale.  Plaintiff  introduced  no  proof 
In  support  of  either  of  these  allegations,  al- 
though they  are  put  in  issue  by  the  answer; 
but,  as  part  of  the  defense,  the  following  cer: 
tiflcate  of  publication  was  Identified  as  the 
one  filed  in  the  tax  proceeding,  and  admitted 
In  evidence:  "State  of  Colorado,  County  of 
Boulder— S8.:  C.  Ricketts,  being  first  duly 
sworn,  deposes  and  says  that  he  is  the  pro- 
prietor of  the  Boulder  News,  a  newspaper  pub- 
lished in  Boulder,  In  the  county  of  Boulder 
and  state  of  Colorado,  and  that  the  aimexed 
notice  was  published  in  said  paper  once  eacB 
week  for  five  consecutive  Issues,  the  nrst  be- 
ing on  the  Ist  day  of  May,  1890,  and  the  last 
publication  being  on  the  29th  day  of  May. 
1890.  C.  Ricketts."  Sworn  to  June  2,  lS9a 
Filed  in  the  office  of  county  clerk  and  re- 
corder June  2,  1890. 

The  statute  prescribing  the  form  of  affidavit 
to  be  made  by  the  publisher  reads  as  follows: 

"3884.  •  •  •  Such  affidavit  may  be  sub- 
stantially In  the  following  form,  to  wit: 

"I, ,  publisher  (or  printer)  of  tbe , 

a  z newspaper,  print^  and  published  in 


the  cotmty  of 


and  state  of  Colorado,  do 


hereby  certify  that  the  foregoing  notice   aid 
list  were  published  'n  said  newspaper,   once 

In  each  week,  for successive  weeks,  the 

last  of  which  publication  was  made  prior  to 
the day  of ,  A.  D. ,  and  that 
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copies  of  each  number  of  said  paper,  in  wUch 
said  notice  and  list  were  published,  were  de- 
llTered  by  carriers  or  transmitted  by  mail  to 
each  of  tlie  subscribers  of  said  paper,  accord- 
ing to  tlie  accustomed  mode  of  business  In  tbls 

office.  1 

"Publteljer  (or  printer)  of  the . 

"State  of  Colorado, County— ss.:    The 

above  certificate  of  publication  was  subscribed 
and  sworn  to  before  me  by  the  above  named 

,  who  Is  personally  known  to  me  to  l)e 

the  identical  person  described  in  the  above 
certificate,  on  the day  of ,  A.  D. 

"[Seal.]  ■" 

Upon  the  conclusion  of  the  evidence  of  the 
parties,  the  court  instructed  the  jury  to  return 
a  verdict  for  the  defendant,  and  in  the  final 
decree  ordered  the  tax  deed  canceled,  but  re- 
quired the  defendant  to  reimburse  plaintiff 
for  the  taxes  paid  by  him,  with  the  statutory 
penalties  and  interest.  To  reverse  this  Judg- 
ment, the  cause  is  brought  here  by  appeal. 

S.  A.  Glffin,  for  appellant.  Allen  &  Web- 
ster and  C.  V.  Mead,  for  appellee. 

HAYT,  C.  J.  (after  stating  the  facts).  There 
is  some  controversy  with  reference  to  the 
location  of  the  Little  Alice  mill  site,  the  sub- 
ject-matter of  this  action.  It  is  described  in 
the  assessment  r<*l  as  the  "Little  Alice  Mill 
Site,  Central  and  Gold  Hill  Mining  Districts"; 
in  the  advertisement  for  sale,"  It  is  described 
as  the  "Little  AUce  Mill  Site,  Gold  Hill  Min- 
ing District";  and  in  the  tax  deed  as  the  "Lit- 
tle Alice  Mill  Site,  Gold  Hill  District";  while 
in  the  government  patent,  through  which  both 
parties  claim  title.  It  is  described  as  in  the  Cen- 
tral nUnlng  district  The  evidence  introduced 
goes  to  show  that  there  were  two  mining  dis- 
tricts, the  Gold  Hill  and  Central,  presumably 
divided  by  I^eft  Hand  creels  which  stream 
runs  through  the  mill  site;  but  it  was  proved 
at  the  trial  that  there  was  no  record  of  the 
establishment  of  either  of  the  two  mining  dis- 
tricts named,  as  required  by  law.  The  deter- 
mination of  ao^  question  arising  by  reason 
of  these  descriptions  is,  however,  entirely  un- 
necessary, as  the  judgment  of  the  district 
court  must  be  affirmed,  for  the  reason  that  no 
proper  affidavit  of  publication  of  the  tax  no- 
tice was  made  or  filed  as  required  by  law. 
The  affidavit  ^n  evidence  is  fatally  defective. 
In  that  it  fails  to  state  that  copies  of  each 
numl>er  of  the  paper  in  which  the  notice  was 
published  were  either  delivered  by  carriers  or 
transmitted  by  mall  to  any  subscribers,  accord- 
ing to  the  accustomed  mode  of  business  of 
the  office  or  otherwise.  In  the  case  of  Morris 
V.  Bank,  17  Colo.  232,  29  Pac.  802,  an  affida- 
vit more  complete,  if  anything,  than  the  one 
ffled  in  this  case,  was  held  insufficient,  and  a 
tax  deed  based  upon  such  proceedings  was  de- 
clared invalid;  the  court  deciding  that  proof 
of  notice  by  publication  must  l>e  made  In  sub- 
stantial conformity  with  the  statute. 

The  invalidity  of  the  notice  in  this  case  ia 


not  contested,  but  it  is  dalmed— Firstj  that  the 
court  erred  In  allowing  the  introduction  of 
the  publisher's  affidavit  against  plalntlfTs  ob- 
jection; second,  that  the  court  erred  in  not 
allowing  the  plaintiff  to  supplement  the  writ- 
ten proof  of  publication  by  oral  evidence. 
The  first  of  these  assignments  of  error  is 
based  upon  the  pleadings,  the  appellant  con- 
tending that,  as  the  cross  complaint  does  not 
point  out  this  particular  defect,  the  court 
should  not  have  permitted  evidence  thereof  to 
be  introduced.  The  argument  is  founded  up- 
on the  well-known  principle  that  a  cross  com- 
plaint, like  an  original  complaint,  must  be 
complete  in  itsdf,  and  state  a  cause  of  action. 
Willie  this  is  correct  as  a  legal  principle,  the 
answer  in  this  case  to  this  otmtention  of  appel- 
lant is  evident.  The  plaintiff  alleged  in  liis 
complaint  that  due  and  proper  publication  of 
tlie  notice  of  the  tax  sale  was  made,  and  an 
affidavit  of  such  publication  filed,  as  required 
by  law.  It  matters  not  that  plaintiff  might 
have  filed  a  sufficient  complaint  without  set- 
ting forth  the  various  steps  leading  up  to  the 
execution  of  Ills  tax  deed.  He  having  set  fwth 
these  matters,  and  issue  having  been  taken 
thereon,  any  evidence  which  tended  to  prove 
or  disprove  the  truth  of  the  allegations  thus 
in  issue  was  proper.  The  ruling  of  the  court 
exciudUig  oral  evidence  to  supplement  the 
facts  stated  in  the  publisher's  affidavit,  was 
also  free  from  error.  The  statute  (section 
3885,  Mills'  Ann.  St.)  requh-es  an  affidavit 
to  be  made  and  deposited  with  the  county 
clerk  and  recorder,  and  to  be  carefully  pre- 
served by  that  officer.  The  evident  purpose 
of  the  statute  was  to  make  such  affidavit  ex- 
clusive evidence  of  a  compliance  with  the 
statute  with  reference  to  notice  by  publica- 
tion. This  is  In  accordance  with  the  funda- 
mental rule  that,  where  proof  by  written  evi- 
dence is  required,  oral  evidence  will  not  be 
received,  unless  in  case  of  loss  or  destruction 
of  the  writing. 

In  the  case  of  Martin  v.  Barbour,  140  tJ.  S. 
C34,  11  Sup.  Ct.  »44  (a  proceeding  Involving 
the  validity  of  a  sale  for  taxes  of  property  in 
Arkansas),  the  statute  under  consideration  re- 
quired the  notice  to  be  shown  by  the  affida- 
vit of  one  or  more  publishers  or  proprietors 
of  the  newspaper,  setting  forth  a  copy  of  the 
notice,  etc.;  and  it  is  further  provided  that 
said  affidavit,  when  duly  made,  shall  be  taken 
and  considered  as  sufficient  evidence  of  the 
fact  of  publication,  the  date  and  number  of 
insertions,  and  fcH'm  of  such  notice.  The 
affidavit  being  defective,  it  was  attempted. In 
that  case  to  supply  the  defect  by  ex  parte  affi- 
davits; but  the  court  refused  to  permit  this 
to  be  done,  and  held  that  the  statute  required 
record  proof,  and  that  nothing  could  be  sub- 
stituted therefor.  In  tlie  case  of  Glbney  v. 
Crawford,  51  Ark.  34,  9  S.  W.  309,  the  court 
bad  under  consideration  a  proceeding  for  call- 
ing In  county  warrants,  and  It  held  that  the 
statutory  authority  under  which  the  county 
court  acts  must  be  strictly  pursued.  The  stat- 
ute made  It  the  duty  of  the  sheriff  to  make  a 
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written  return,  and  set  out  in  It  the  manner 
In  which  he  gave  the  required  notice,  the 
same  to  be  filed,  with  the  affidavit  of  publi- 
cation, with  the  cleric  of  the  county  cotvt;  and 
the  supreme  court  decided  that  the  statute  in 
reference  to  publication  obviously  intended 
that  the  facts  should  be  sworn  to  in  an  affida- 
vit and  placed  on  file,  and  that,  in  the  ab- 
sence of  such  an  affidavit,  no  other  proof  could 
supply  its  place.  In  the  case  of  Martin  v. 
Allard,  55  Ari£.  218,  17  S.  W.  878,  a  tax  sale 
was  under  consideration  by  the  court,  the 
statute  under  which  the  lands  were  sold  re- 
quiring that  notice  of  sale  should  be  recorded 
with  the  clerk,  with  a  certificate  showing  in 
what  newspaper  published,  the  date  of  publi- 
cation, etc.,  and  providing  that  the  record  so 
certified  shall  be  evidence  of  the  facts  therein 
contained.  The  court  held  that  the  record 
alone  could  be  looked  to  as  evidence  of  the 
ttict  of  publication.  As  against  these  authori- 
ties we  are  cited  to  the  early  case  of  Thevenin 
V.  Lessee  of  Slocum,  IC  Ohio,  519.  The  deci- 
sion in  that  case,  which  was  rendered  by  a 
divided  court,  is  based  upon  two  statutes, 
one  passed  in  1820  and  the  other  in  1822.  The 
tax  proceeding  was  found  to  be  governed  by 
the  act  of  1822,  and,  while  the  act  of  1820  pro- 
vided that  a  record  should  be  kept  of  all  pro- 
ceedings relative  to  advertising,  selling,  etc., 
of  land  upon  which  taxes  were  delinquent, 
the  act  of  1822,  under  which  the  proceedings 
were  held,  did  not  provide  for  such  record. 
As  the  court  held  that  the  act  of  1822  did  not 
require  any  record  to  be  made  of  the  adver- 
tisement or  sale,  the  fact  that  It  held  that 
oral  evidence  was  admissible  for  such  pur- 
pose is  not  to  be  taken  as  an  argument  against 
the  authorities  which  we  have  cited.  As  a 
general  rule,  facts  which  should  be  of  record 
cannot  be  proved  by  parol.  This  principle 
was  applied  by  the  court  In  the  case  of  Mor- 
ris V.  Bank,  supra,  and  Is  controlling  in  the 
case  at  bar. 

The  district  court,  finding  that  no  sufficient 
affidavit  had  been  ffied,  properly  instructed 
the  jury  to  return  a  verdict  for  the  defend- 
ant. It  is  claimed,  however,  that  the  court 
erred  In  decreeing  a  cancellation  of  plaintiff's 
tax  deed;  but  we  think  there  was  no  preju- 
dicial error  in  this  port  of  the  decree.  Plain- 
tiff having  submitted  bis  tax  deed  to  the  Judg- 
ment of  the  court,  and  the  same  having  been 
found  Invalid,  it  could  no  longer  be  used  in 
support  of  his  alleged  title;  and,  although 
its  cancellation  was  asked  upon  other  grouuds, 
it  appearing  that  the  defendant  was  entitled 
to  its  cancellation,  it  was  the  duty  of  the 
court  to  order  it  delivered  up  and  canceled; 
and,  as  the  comt  amply  protected  the  plain- 
tiff for  all  the  moneys  paid  out  by  him  upon 
this  tax  title,  with  interest,  penalties,  and 
costs  upon  the  same,  he  is  not  entitled  to  com- 
plain of  this  part  of  the  decree.  The  Code 
provides  that  the  court  shall  disregard  errors 
and  defects  not  affecting  the  substantial  rights 
of  the  parties.  The  substantial  rights  of  the 
parties  in  this  case  were  determined  in  the 


ejectment  suit,  and  we  think  the  court  prop- 
erly ordered  the  cancellation  of  the  tax  deed 
as  part  of  its  judgment.  Moreover,  by  section 
3901,  Mills'  Ann.  St.,  reimbursement  to  the 
purchaser  at  a  tax  sale  is  made  a  condition 
to  a  recovery  by  the  owner  in  all  cases.  This 
is  a  measure  of  justice  of  which  the  courts 
must  take  notice,  and  the  cancellation  of  tbe 
tax  deed  should  be  required  under  this  sec- 
tion. It  would  be  illogical  and  unjust  to  re- 
quire the  owner  to  refund  the  subsequent 
taxes,  and  at  the  same  time  allow  the  pur- 
chaser to  hold  the  cloud  of  the  tax  deed  upon 
his  Utle.  Knowles  v.  Martin,  20  Colo.  393, 
38  Pac.  467;  Crismau  v.  Johnson  (Colo.  Sup.) 
47  Pac.  296.     Judgment  affirmed. 


(23  Colo.  ZT4) 
EMERSON  V.  SHANNON. 
(Supreme  Court  of  Colorado.     Dec.  7,  1886.) 
Tix  Deed— Vai-iditt. 
A  tax  deed  of  land  consisting  of  several 
tracts  not  coutiguous,  but  widely  separate  in 
different  towushipa,  sold  togetlier  en  masse  for 
a  gross 'sum,  is  void. 

Error  to  district  court,  Prowers  county. 

Action  by  S.  J.  Shannon  against  H.  Emer- 
son to  remove  a  cloud  from  title.  There  was 
a  judgment  in  favor  of  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

W.  T.  Rogers,  for  plaintiff  In  error.  O.  G. 
Hess  and  P.  L,  Hubbard,  for  defendant  in 
error. 

HAYT,  C.  J.  Action  instituted  by  defend- 
ant in  error.  Shannon,  as  plaintiff,  against 
plaintiff  in  error,  Emerson,  to  remove  cload 
from  title.  It  is  averred  in  the  complaint 
that  plaintiff  has  the  legal  and  equitable  ti- 
tle to,  and  is  in  the  peaceable  possession  of, 
tbe  S.  E.  V*  of  section  16,  township  22  S.. 
range  40  W.,  situate  in  Prowers  county.  It 
is  alleged  that  the  defendant  sets  up  and 
claims  an  interest  in  the  premises  adverse  to 
the  estate  and  interest  of  plaintiff,  witb  a 
prayer  that  he  be  required  to  show  bis  title, 
to  the  end  that  it  may  be  determined  to  be 
null  and  void,  as  against  tbe  title  of  plain- 
tiff. To  this  complaint  an  answer  was  tiled 
containing— First,  a  general  denial;  second, 
an  averment  of  title  in  the  defendant  by  rea- 
son of  a  purchase  by  him  of  the  premises, 
at  a  tax  sale  held  on  tbe  2d  day  of  June, 
1890,  for  tbe  delinquent  taxes  for  tbe  year 
1889.  The  actioawas  tried  to  the  coui-t,  who 
found  the  issue  of  title  for  the  plaintiff,  but 
required  him  to  pay  ail  fhxes  which  defend- 
ant had  previously  paid  upon  the  property, 
with  interest,  costs,  and  penalties,  amonnt- 
ing,  altogether,  to  the  sum  of  $123.25.  BVom 
this  judgment  tbe  defendant  brings  tbe  case 
here  by  writ  of  error. 

The  defendant,  to  maintain  his  title  at  tbe 
trial,  offered  in  evidence  a  tax  deed,  pur- 
porting to  convey  lands  sold  for  delinquent 
taxes  en  masse  for  a  gross  sum,  viz.:  Tbe 
N.  E.  Vi,  the  N.  E.  V4  of  the  S.  E.  ^  tbe  S. 
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E.  %  of  the  S.  E.  %,  the  S.  W.  M.  of  the  S.  E. 
14,  and  the  N.  W.  %  of  the  S.  B.  i^,— all  In 
section  15,  township  22  S.,  of  range  46  W.; 
and  the  N.  W.  %  of  the  N.  W.  %  section  7, 
township  23  S.,  range  46  W.  We  hare  Just 
held,  In  the  case  of  Orlsman  t.  Johnson 
(Colo.  Sup.)  47  Pac.  296,  that  under  our  stat- 
utes It  la  lawful  for  the  authorities  to  assess 
and  sell  en  masse,  for  delinquent  taxes,  a 
number  of  town  lots.  Section  3822,  Mills' 
Ann.  St.,  provides  for  such  assessment  if  the 
lots  are  listed  by  the  same  person,  and  sec- 
tion 3894  provides  that,  "when  •••  ad- 
joining lots  are  oIFered  as  the  property  of 
the  same  person,  one  or  more  may  be  sold 
for  the  taxes  of  all."  It  is  not  necessary  to 
determine  whether,  when  all  our  statutes  on 
the  subject  are  considered,  it  Is  permissible 
to  sell  for  taxes  several  tracts  of  contiguous 
acre  property,  as  such  a  case  Is  not  present- 
ed, as  the  description  given  of  the  several 
tracts  In  the  treasurer's  deed  will  only  apply 
to  lands  that  are  not  contiguous,  but  widely 
separated  and  in  different  townships.  It 
shows  that  these  noncontiguous  tracts  were 
sold  together  for  a  gross  sum.  When  this 
Instrument  was  offered  in  evidence  for  the 
purpose  of  showing  title  In  the  defendant, 
the  court  properly  rejected  the  same.  The 
authorities  are  uniform  that  such  a  deed  Is 
absolutely  void.  Black,  Tax  Titles,  §  122; 
Hall's  Heirs  v.  Dodge,  18  Kan.  279;  Byam 
T.  Ck>olc,  21  Iowa,  302;  Famham  v.  Jones, 
32  Minn.  7,  19  N.  W.  83.  Upon  the  an- 
nouncement of  this  ruling,  the  defendant 
withdrew  the  general  denials  of  the  answer, 
and  the  court  thereupon  entered  Judgment 
for  plaintiff,  removing  the  cloud  created  by 
the  tax  deed,  upon  condition  that  plaintiff 
pay  all  taxes  theretofore  paid  by  the  defend- 
ant upon  the  property,  together  with  inter- 
est, penalties,  and  costs,  thereby  fully  pro- 
tecting the  rights  of  the  defendant  In  the 
premises.  The  amount  of  such  taxes,  penal- 
ties, and  costs  was  brought  Into  court,  and 
deposited  for  the  use  of  the  defendant,  who 
refused  to  accept  the  same.  He  Is  still  en- 
titled to  this  money,  but  the  plaintiff  is  en- 
titled to  have  the  cloud  cast  by  the  tax  deed 
removed.     Judgment  atUrmed. 


(8  Colo.  App.  471) 

FISCHER  et  al.  v.  HANNA  et  al.t 
(Court  of  Appeals  of  Colorado.     Oct.  12,  1896.) 

MOKTOAOB — F0RBnix)8CRE — ISTEKVENTION— FiNAL 

Decreb  —  Appeal  to  Wrono  Court  —  Writ  or 
Error— Ex  Parte  Procedure— Builder's  Liek 
— Substitution  op  Party. 

1.  Where  property  hns  been  redured  to  money 
in  the  hands  of  a  receiver,  and  a  lien  claimant 
is  Kiveu  an  absolute  decree  for  a  liquidated 
amount,  and  it  is  given  priority  over  the  only 
decree  and  judgment  adjudicated  prior  to  it,  it 
is  a  final  judgment,  from  which  an  appeal  lies, 
though  there  are  other  claims  which  have  not 
been  adjudicated. 

2.  A  petition  asking  the  court  to  set  aside 
and  annul  former  proceedings  in  the  suit  of 


1  Rehearing  denied  December  14,  1806. 


an  intervener  and  to  allow  petitioner,  who  was 
not  a  party,  to  defend,  is  not  a  bill  of  review. 

3.  Where  an  appeal  is  talcen  to  the  wrong 
court,  and  there  dismissed  for  want  of  juris- 
diction, the  time  in  which  a  writ  of  error  can 
be  lalten  out  in  the  proper  court  is  regulated  by 
the  general  statute  fixing  the  limitation. 

4.  Where  notice  of  a  motion  is  served  on 
January  10th,  to  be  heard  on  that  date  "or  as 
soon  thereafter  as  counsel  can  be  hoard,"  and 
tlie  motion  remains  undisixjsed  of  until  May  23d, 
it  is  error  forthe  court  to  act  upon  it  then  with- 
out further  notice. 

5.  The  provisions  of  Civ.  Code,  8§  23,  24,  that 
a  petition  to  intervene  may  be  filed  cither  before 
or  after  issue  Joined  in  the  principal  suit,  that 
service  shall  be  made  by  serving  a  copy  of  the 
petition  of  intervention,  and  that  the  interven- 
tion must  be  determined  at  the  same  time  the 
principal  suit  is  decided,  are  mandatory;  and 
the  court  has  no  jurisdiction  to  render  a  judg- 
ment in  the  intervention,  where  a  copy  of  the 
petition  has  not  been  served  (unless  there  was- 
a  voluntary  ap^arance),  or  after  judgment  has 
been  rendered  in  the  principal  suit. 

6.  Without  a  rule  to  plead  and  a  default  en- 
tered of  record,  ex  parte  proceedings  are  erro- 
neous. 

7.  It  is  error  to  proceed  to  trial  on  the  merits 
without  disposing  of  pending  demurrers. 

8.  Wliere  a  party's  demurrer  is  overruled,  he  • 
is  entitled  to  time  to  plead  to  the  merits. 

9.  The  su^riutendence  of  the  construction  of 
a  building  is  "work,"  within  the  meaning  of 
Gen.  St  18S3,  5  2131,  which  provides  a  lien  for 
"whoever  shall  do  work  or  furnish  materials," 
etc.,  for  the  construction  or  repair  of  a  building. 

10.  In  an  action  to  enforce  a  builder's  hen, 
there  is  a  fatal  variance  where  it  is  alleged  that 
plaintiff  was  to  receive  a  commission  of  6  per 
cent,  on  the  total  cost  of  the  building  for  his 
services  as  superintendent,  "the  usual  rate 
which  prevails  in  the  city  of  D.."  an«l  the  evi- 
dence is  that  the  contract  was  for  $2.5  a  week 
and  the  5  per  cent,  commission  besides. 

11.  The  assignee  of  a  claim  secured  by  mort- 
gage or  builder's  lien  in  foreclosure  is  entitled 
to  he  substituted  as  plaintiff  at  any  time  before 
the  decree. 

Error  to  district  court,  Arapahoe  county. 

Action  by  the  Colorado  Savings  Bank 
against  the  Metropolitan  Theater  Company 
to  foreclose  a  mortgage.  E.  R.  Cooper  was 
appointed  receiver,  and  John  B.  Hanna  In- 
tervened. From  a  Judgment  on  the  petition 
of  the  intervener,  Ferdinand  C.  Fischer  and 
the  Chicago  Lumber  Company,  subsequent 
lienors,  and  holders  of  the  mortgage  by  as- 
signment, and  the  Colorado  Savings  Bank, 
bring  error.     Reversed. 

In  March,  1889,  John  J.  RIetbman  leased 
certain  lots  In  the  city  of  Denver  to  William 
Liockhart  Smith  for  the  term  of  five  years. 
In  June  of  the  same  year  he  executed  a  sup- 
plemental lease,  extending  the  time  Ave 
years,  making  the  term  ten  years.  On  the 
17th  of  August  of  the  same  year  it  Is  alleged 
that  Smith  bad  erected  a  theater  building 
upon  the  lots,  and  applied  to  the  Colorado 
Savings  Bank  and  obtained  a  loan  of  $10,- 
600;  gave  his  note,  executed  also  by  one 
Charles  M.  F.  Bush  as  surety:  and  to  secure 
the  payment  of  raid  note  assigned  to  John 
A.  Clou'gh,  trustee,  all  his  leasehold  Interest 
In  the  property.  In  December  of  the  same 
year  (1880)  Smith  sold  and  conveyed  to  the 
Metropolitan  Theater  Company  all  interest  In 
the  leasehold  property,  theater  building,  fix- 
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turcB,  and  fnmlture,  subject  to  the  ezlstiug 
lien  of  the  Colorado  Savings  Bank.  On  the 
31st  day  of  December,  18S9,  In  order  to  ob» 
tain  an  extension  of  time  for  the  payment  of 
the  money  due  the  savings  bank,  the  theater 
company  assumed  to  pay  the  debt  due  from 
Smith  to  the  bank,  and  executed  notes  fall- 
ing due  from  January  1,  1892,  to  November 
1,  18W,  aggregating  $10,900,  with  Interest  at 
7  i>er  cent.  In  each  of  said  notes  it  was  pro- 
vided that,  if  the  theater  company  allowed 
the  taxes  or  any  rates  or  assessments  to  be- 
come delinquent,  all  the  notes  should  at  onc« 
become  due  and  payable.  To  secure  the  pay- 
ment of  the  notes,  the  theater  company  exe- 
cuted a  deed  of  trust  to  Thomas  B.  Stuart, 
trustee,  upon  the  property,  real  and  person- 
al, and  the  lease.  It  was  stipulated  by  the 
theater  company  that  It  would  pay  Rleth- 
man  all  ground  rent  that  should  fall  due; 
that  It  would  Insure  the  theater  building  In 
favor  of  the  savings  bank  for  $20,000;  that 
it  would  pay  all  taxes  against  the  building; 
And  that,  in  case  it  became  necessary  to  fore- 
close the  deed  of  trust  in  court,  the  court 
should  tax  a  reasonable  attorney's  fee,  which 
was  also  to  become  a  lien  upon  the  property. 
In  order  to  protect  its  security,  the  savings 
bank,  on  December  31,  1889,  advanced  the 
theater  company  $1,500,  to  relieve  the  prop- 
erty from  liens  and  charges;  paid  the  taxes 
for  the  year  1889;  paid  taxes  upon  the  prop- 
erty for  the  year  1890,  amounting  to  $406.50; 
and  paid  insurance,  $525;  ground  rent  to 
Riethman,  $1,575;  and  other  bills,— making 
the  aggregate  debt  $19,429.53.  Default  was 
made  in  the  payment  of  all  the  notes  and  the 
advances.  On  March  28,  1890,  the  bank  com- 
menced suit  to  foreclose,  and  also  prayed 
judgment  against  Smith,  Bush,  and  the  thea- 
ter company.  On  January  1,  1890,  the  thea- 
ter company  executed  and  delivered  to  Fer- 
dinand 0.  Fischer  a  trust  deed  upon  all  of  its 
property,  subject  to  the  prior  rights  of  the 
plaintiff,  to  secure  claims  held  by  him  and 
others  against  the  company.  On  March  28, 
1890,  E.  R.  Cooper  was  appointed  receiver  of 
the  Metropolitan  Theater  Company.  No 
service  of  summons  was  had  upon  Smith. 
The  officer  returned  that  he  could  not  be 
found.  On  May  7,  1890,  defaults  were  en- 
tered against  the  parties  served.  On  the 
same  day  the  court  entered  a  decree  of  fore- 
closure against  the  property,  and  a  judgment 
against  the  defendants  served  for  $17,884.96. 
On  the  29th  of  September,  1890,  the  court 
made  an  order  allowing  John  B.  Hanna  to 
intervene.  The  part  of  the  petition  of  Hanna 
as  intervener  necessary  to  be  considered  Is  as 
follows:  "That  about  April  11,  1889,  Smith 
entered  Into  an  agreement  with  the  petition- 
er for  the  latter  to  superintend  the  erection 
of  the  building  for  Smith,  in  pursuance  of 
which  he,  the  intervener,  entered  upon  the 
employment  as  superintendent,  continuing 
therein  till  the  completion  of  the  building, 
April  12, 1890:  that  Smith  agreed  to  give  In- 
tervener for  services  the  usual  rate  or  per 


cent  of  the  total  cost  of  the  building  which 
prevails  In  the  city  of  Denver,  which  were 
then  and  now  5  per  cent  of  the  total  cost; 
that  the  total  cost  was  $86,000,  and  the 
amount  due  petitioner,  $4,300,  no  part  of 
which  was  paid.  Prays  that  he  be  admitted 
as  a  party  intervener;  that  he  have  judg- 
ment against  Smith  (only)  for  $4,300  and  In- 
terest from  May  12, 1890,  and  for  foreclosure 
of  his  lien  against  the  leasehold  interest  of 
Smith,  and  as  against  the  Interest  of  each 
and  all  parties  herein,  and  derived  from  said 
Smith  and  to  the  theater  building  and  lots; 
that  his  lien  be  declared  superior  to  the  lien 
of  the  plaintiCT  and  the  defendants,  and  each 
of  them,"  etc.  On  December  20,  1890,  the 
parties  entered  into  an  agreement  whereby 
E.  R.  Cooper,  receiver,  was  authorized  to  sell 
the  property  of  the  Metropolitan  Theater 
Company  for  $30,000  to  H.  A.  W.  Tabor,  tak- 
ing his  notes  for  $25,000,  at  four  months, 
with  interest  at  10  per  cent,  the  balance  to 
be  paid  in  cash.  An  order  of  court  was  en- 
tered, giving  efitect  to  the  agreement.  Then 
followed  a  paper,  filed  by  Fischer,  in  which 
occurs  the  following:  "That  the  company 
had  purchased,  and  is  now  owner  of,  each 
and  every  claim  of  every  beneficiary  in  said 
trust  deed,  and  petitioner,  as  trustee  under 
said  trust  deed,  is  the  representative  only  of 
the  said  lumber  company,  It  being  at  the 
present  time  the  sole  beneficiary  under  the 
said  trust  deed;  that  said  lumber  company 
hath  also  purchased  by  assignment  and 
transfer  the  claim  of  the  plaintiff  allowed  un- 
der the  order  and  decree  of  the  court  and  is 
entitled  to  receive  the  full  amount  decreed  to 
be  due  the  plaintiff,  together  with  interest 
thereon."  On  December  17,  1891,  an  order 
was  entered  discharging  the  receiver,  and 
transferring  to  the  lumber  company  the  mon- 
ey, notes,  etc.,  and  the  lumber  company  exe- 
cuted a  bond  of  indemnity  in  the  sum  of 
$35,000.  On  January  16,  1894,  Intervener 
served  upon  the  said  E.  R.  Cooper  (former  re- 
ceiver) a  notice  that  "on  January  16,  1894, 
or  as  soon  thereafter  as  counsel  could  be 
heard,  said  intervener  would  apply  to  the 
court  to  have  said  cause  set  for  hearing  upon 
the  merits."  On  May  23, 1894,  an  order  was 
entered  setting  the  cause  for  hearing  Jane 
16th.  On  June  11,  1894,  Fischer  and  the 
bank  demurred  to  Hanna's  petition  of  inter- 
vention, and  alleged  as  grounds  of  demurrer: 
"That  it  does  not  appear  by  the  said  petition 
when  the  said  petitioner  rendered  the  last 
services  in  petition  mentioned,  nor  that  the 
services  rendered  by  the  Intervener  were 
such  services  as,  under  the  law,  entitled  him 
to  a  lien  upon  said  property,  nor  that  the 
compensation  provided  for  by  the  supposed 
agreement  between  intervener  and  said 
Smith  was  reasonably  worth  that  claimed 
by  Intervener;  nor  that  the  supposed  lien  no- 
tice was  sufficient  in  law,  or  that  it  contained 
any  statement  of  the  total  amount  claimed 
by  Intervener,  nor  the  credits  thereon,  nor 
the  balance  due  on  account  of  alleged  serr- 
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Ices;   nor  that  the  alleged  Hen  notice  was  In 
any  respect  a  sufficient  Hen  notice  under  the 
provisions  of  the  statute."     On  June  21, 18»4, 
an  order  was  entered  of  default  of  Smith  and 
the  theater  company.     No  service  had  been 
bad  on  either.     June  25,  1894,  notice  served 
on  the  Colorado  Savings  Bank  that  on  the 
27th  of  June,  1894,  the  Chicago  Lumber  Com- 
pany would  apply  to  the  court  to  be  substi- 
tuted as  plaintiff  in  the  above-entitled  cause 
in  the  place  and  stead  of  the  Colorado  Sav- 
ings Bank,  the  said  company  having  suc- 
ceeded to  the  rights  of  the  said  bank.    The 
motion  was  served  upon  the  Intervener.     On 
June  27, 1894,  the  Chicago  Lumber  Company 
presented  and  filed  its  petition  to  be  substi- 
tuted as  plaintiff  in  place  of  the  savings 
bank.    After  stating  Its  legal  right  to  be  sub- 
stituted as  the  party  in  interest,  and  assignee 
of  the  claims  of  the  bank,  the  petition  pro- 
ceeds to  review  all  the  proceedings  in  this 
case,  and  point  out  supposed  errors  and  Ir- 
regularities in  the  conduct  of  the  case,  by 
which  It  was  alleged  It  had  been  prejudiced, 
and  by  which  both  It  and  the  bank  bad  been 
prevented  from  resisting  the  claim  of  Hanna, 
the    intervener.     The    petition    was    quite 
lengthy,  and  was  verified  by  the  lumber  com- 
pany's secretary.     On  June  27th  also  was 
filed  the  following  motion,  as  a  part  of  the 
former  motion,  or  to  sustain  It:     "On  this 
day  comes  Ferdinand  C.  Fischer,  sued  here- 
in under  the  name  of  Frederick  C.  Fischer, 
and  moves  the  court  to  set  aside  and  annul 
the  hearing  and  all  the  proceedings  had  at 
the  hearing  of  the  claim  of  John  B.  Hanna, 
Intervener,  which  bearing  was  had  before 
the  court  on  June  21,  1894,  and  to  grant  to 
him,  as  trustee  herein,  and  as  one  of  the  de- 
fendants aforesaid,  a  hearing  upon  all  ques- 
tions of  law  and  of  fact  which  may  be  prop- 
erly presented  as  a  defense  to  Mild  inter- 
vener's claim,   according   to  law,  and   for 
grounds  of  this  motion  doth  state  and  declare 
the    following   reasons,    viz."    ThB   alleged 
"reasons"  embrace  four  (4)  printed  pages  of 
statements  of  alleged  Irregularities,  mixed 
-with  argument  In  support  of  the  motion, 
which  is  followed  by  an  affidavit  of  Fischer 
of  verification,  covering  six  printed  pages,  re- 
viewing the  whole  proceeding,  and  pointing 
out  supposed  errors  of  the  court.     On  the 
same  day,  to  resist  the  application,  the  inter- 
vener caused  to  be  filed  the  counter  affidavits 
of  his  counsel,  H.  A.  Lindsley  and  Charles 
M.  Bice,  showing  the  regularity  of  the  entire 
proceeding,  and  that  the  court  had  not  erred; 
such   affidavits   covering   over  six   printed 
pages.    These  were  followed  by  affidavits  of 
t-wo  of  the  counsel  of  the  bank  and  the  lum- 
ber company,  insisting  upon  the  irregulari- 
ties and  errors,  and  covering  eleven  printed 
pages.     Counsel  for  plaintiff  then  applied  to 
the  court  to  bare  the  demurrers  to  the  peti- 
tion of  the  Intervener  set  for  hearing.    The 
application  was  denied,  and  an  exception 
taken.     On  the  same  date  (June  30th)  the 
motion  and  petition  of  Fischer  for  a  rehear- 
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ing  of  the  case,  and  to  set  aside  the  proceed- 
ings theretofore  had,  was  denied,  "because 
it  came  too  late,"  and  an  exception  taken  on 
the  same  date.  On  June  30th  the  motion  of 
the  lumber  company  to  be  substituted  as 
plaintiff  in  place  of  the  bank  was  denied. 
and  an  exception  taken.  And  on  the  same 
date  (June  30tb)  the  following  decree  was  en- 
tered as  of  the  date  of  June  21st:  "At  this 
day,  the  above-entitled  canse  coming  on  reg- 
ularly for  trial  on  the  merits,  pursuant  to  the 
order  of  court  on  the  petition  of  Intervention 
of  John  B.  Hanna,  •  •  •  whereupon  the 
court  hears  the  evidence  in  behalf  of  the  in- 
tervener, the  said  John  B.  Hanna,  and 
Charles  F.  M.  Bush,  testifying  in  support  of 
the  intervener's  petition,  and  no  testimony* 
having  been  offered  contrariwise,  and  no  one 
appearing  in  behalf  of  any  other  party  to  this 
proceeding,  after  due  argument  by  counsel, 
and  the  court  being  fully  advised  in  the 
premises,  doth  find:  That  it  appears  from 
the  report  of  the  receiver  herein,  and  from 
the  various  petitions  and  orders  of  court  In 
this  cause  filed,  that  the  Colorado  Savings 
Bank,  plaintiff  herein,  long  since  sold  and 
transferred  Its  entire  demand  to  the  Chicago 
Lumber  Company,  a  corporation  not  a  party 
to  this  proceeding,  and  that  the  said  F.  C. 
Fischer,  T.  B.  Stuart,  John  A.  Clough,  J.  J. 
Rlethman,  A  H.  Andrews  &  Co.,  John  B. 
Uanna,  assignee,  and  the  said  plaintiff  at 
this  time  have  no  Interest  whatever  in  this 
stilt,  and  have  no  right  to  contest  or  resist 
the  intervener's  petition  herein;  and  the 
court  doth  further  find  that  the  defendant 
William  Lockhart  Smith,  as  lessee  of  the  lots 
described  in  the  petition  of  intervention,  em- 
ployed the  Intervener  to  superintend  the  con- 
struction of  the  Metropolitan  Theater  Build- 
ing on  said  lots  at  and  for  the  agreed  price 
of  6  per  cent  of  the  total  cost  of  construc- 
tion; that  the  Intervener  entered  upon  such 
employment,  and  superintended  the  construc- 
tion of  said  theater  building  continuously 
from  about  April  11,  1889,  to  April  12,  1890; 
that  the  total  cost  of  constructing  said  build- 
ing was  ?86,000,  and  that  the  intervener  is 
entitled,  under  his  contract,  as  compensation 
for  his  labors  aforesaid,  to  the  sum  of  $4.- 
300,  together  with  interest  thereon  at  the  rate 
of  8  per  cent,  per  annum  from  the  12th  day 
of  May,  1890,  to  this  date;  that  the  inter- 
vener has  received  no  part  of  such  compen- 
sation; that  on  May  6,  1890,  the  intervener 
subscribed  and  verified  his  lien  statement  un- 
der the  mechanics'  lien  statute  of  1883, 
wherein  and  whereby  the  said  Intervener 
claimed  a  lien  on  said  building  and  leasehold 
interest  aforesaid,  said  lien  statement  com- 
plying with  the  law  in  every  respect,  and 
said  lien  statement  was  duly  recorded  in  the 
office  of  the  clerk  and  recorder  of  Arapahoe 
county,  on  May  12,  1890,  and  that  inter- 
vener's petition  herein  was  filed  on  Septem- 
ber 29, 1890;  and  the  court  doth  further  find 
and  determine  that  each  and  every  allega- 
tion of  the  Intervener's  petition  is  true,  and 
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that  the  intervener  is  entitled  to  a  lien  on 
said  building  and  leasehold  interest,  as  set 
forth  in  the  complaint  and  In  the  intervener's 
petition,  and  Is  entitled  to  have  said  lien  es- 
tablished and  foreclosed  for  the  amount 
aforesaid;  and  the  court  doth  further  find 
that  it  was  heretofore  agreed  by  all  the  par- 
ties to  this  proceeding  that  the  receiver  here- 
in might  sell  said  theater  building  and  lease- 
hold interest  for  the  sum  of  thirty  thousand 
dollars,  net  of  all  expenses  incident  thereto, 
and  that  all  the  parties  to  this  proceeding 
who  should  hereafter  be  adjudged  entitled 
to  a  lien  on  said  building  and  leasehold  In- 
terest should,  in  lieu  thereof,  be  entitled  to 
a  lien  on  said  $30,000,  the  proceeds  of  said 
'sale;  and  said  agreement  was  sanctioned  by 
a  decree  of  court  entered  herein,  and  In  pur- 
suance of  said  decree,  the  receiver  sold  the 
same  In  strict  accordance  with  said  agree- 
ment and  decree.  It  is  therefore  ordered, 
adjudged,  and  decreed  that  the  said  John  B.' 
Hanna  do  have  and  recover  of  and  from  the 
said  William  Loclchart  Smith  the  sum  of  $5,- 
713.G6,  and  that  the  right  of  the  said  John 
B.  Hanna  to  a  lien  on  said  building  and 
leasehold  Interest  described  In  his  petition  is 
declared  and  established  in  the  amount  afore- 
said; that  out  of  the  fund  arising  from  the 
sale  of  the  said  building  aforesaid  the  inter- 
vener is  entitled  to  satisfaction  of  the  fore- 
going Judgment,  and  the  receiver  is  hereby 
ordered  to  pay  forthwith  to  said  John  B. 
Hanna  $5;713.66.  And  it  Is  further  ordered 
and  adjudged  that  the  intervener's  lien  on 
the  proceeds  of  the  said  sale  of  said  building 
and  leasehold  interest  Is  hereby  established 
and  declared;  that  in  the  decrees  heretofore 
entered  in  this  cause,  the  priority  of  the  claim 
of  this  Intervener  was  not  determined,  and  It 
Is  now  adjudged  that,  inasmuch  as  the  inter- 
vener commenced  worlc  long  prior  to  the  date 
of  all  other  claims  heretofore  reduced  to  a 
decree  herein,  the  Judgment  of  the  inter- 
vener herein  Is  adjudged  prior  to  all  claims 
heretofore  adjudicated  herein,  and  Is  entitled 
to  satisfaction  out  of  the  $30,000  fund  before 
any  other  claimant  thereto.  And  It  Is  fur- 
ther ordered  and  adjudged  that  the  inter- 
vener recover  his  costs  herein  to  be  taxed." 
On  September  5th  following  the  following  or- 
der was  entered:  "At  this  day  comes  John 
B.  Hanna,  Intervener,  «  •  •  and  It  ap- 
pearing to  the  court  herein  that  the  records 
of  this  court  In  the  above-entitled  cause,  of 
date  June  21,  1894,  are  silent  In  respect  to 
the  intervener's  motion  to  strllje  from  the 
files  the  demurrers  of  P.  C.  Fischer  and  the 
Colorado  Savings  Bank,  and  as  to  the  court's 
ruling  on  said  motion  and  on  said  demurrers: 
Now,  therefore,  It  Is  ordered  and  adjudged 
that  said  record  of  date  June  21,  1894,  be 
amended  by  adding  thereto  the  following  or- 
der, to  wit:  'At  this  day  the  Intervener, 
John  B.  Hanna,  appearing  by  his  attorneys, 
Whitford  &  LIndsley  and  Charles  M.  Bice, 
and  F.  C.  Fischer  and  the  Colorado  Savings 
Bank,  by  Benedict  &  Phelps,  their  attorneys, 


and  the  cause  being  regularly  called  for  trial 
on  the  merits  of  the  Intervener's  petition,  the 
Intervener  moved  to  strike  from  the  files  the 
demurrers  of  F.  C.  Fischec  and  the  Colorado 
Savings  Bank,  and,  after  argument  of  coun- 
sel upon  such  motion,  and  as  to  the  sufficien- 
cy of  the  demurrers,  and  the  court  being 
fully  advised  in  the  premises,  the  motion  of 
the  intervener  to  strike  from  the  files  the  de- 
murrers aforesaid  Is  denied,  and  the  demur- 
rers afe  by  the  court  overruled;  and,  the 
said  F.  C.  Fischer  and  the  Colorado  Savings 
Bank  filing  no  answer  or  other  pleading  here- 
in, and  asking  for  no  time  In  respect  thereto, 
the  trial  upon  the  Intervener's  petition  is  pro- 
ceeded with.* " 

Benedict  &  Phelps  and  Horace  Phelps,  for 
plaintiffs  in  error.  Clay  B.  Whitfordr  H.  A. 
LIndsley,  and  Chas.  M.  Bice,  for  defendants 
In  error. 

REED,  P.  J.  (after  stating  the  facts).  Mo- 
tion was  made  in  this  court  by  appellees, 
supported  by  briefs  and  arguments,  to  dis- 
miss the  suit.  Appellants  filed  counter  briefs 
and  arguments,  and  the  contention  over  the 
motion  became  almost  as  formidable  as  that 
in  the  main  case  upon  the  merits.  OliJs 
court,  finding  that  the  determination  of  the 
motion  on  the  grounds  presented  involved  an 
examination  nearly  as  exhaustive  as  would  be 
necessary  upon  the  final  hearing,  denied  such 
motion,  and  allowed  the  questions  Involved 
to  be  presented  with  the  other  questions  in- 
volved. 

1.  The  first  contention  Is  that  the  Judg- 
ment was  not  final,  but  Interlocutory.  The 
reasoning  of  counsel  In  support  of  such  con- 
tention Is  that  the  fund  was  a  trust  fund  in 
the  hands  of  the  custodian  for  the  payment 
of  different  claims  until  the  fund  was  ex- 
hausted, and  that  there  were  two  or  three 
other  claims  of  like  character,  contending  for 
the  right  to  participate  In  such  fund,  whose 
claims  bad  not  been  adjudicated  and  deter- 
mined; and  that  such  adjudications,  should 
they  occur,  might  compel  the  modification  of 
the  decree  In  this  case.  This  is  as  I  under- 
stand the  contention  of  counsel,  and  if  I  am 
not  correct  I  fall  to  comprehend  the  grounds. 
We  can  find  no  authority,  nor  Is  any  cited, 
where  It  Is  held  that  the  finality  of  a  Judg- 
ment Is  dependent  upon  the  character  of  the 
fund  for  distribution,  whether  a  trust  fund  or 
remaining  In  the  hands  of  the  debtor,  as 
long  as  it  can  be  reached  and  applied  by  the 
court.  W^e  are  not  Informed  who  the  par- 
ties are  whose  judgments  might  ultimately 
require  a  modification  of  the  decree,  nor  the 
basis  of  such  claims.  Two  suits  of  the  same 
character  to  enforce  liens— those  of  John  B. 
Hanna  and  Andrews  &  Co.— had  been  adju- 
dicated, gone  through  the  supreme  court,  and 
the  claimants  defeated.  It  is  shown  that 
the  building  in  the  construction  of  which  the 
supposed  lien  originated  was  completed  April 
18,  1880.     In  the  latter  part  of  same  year,  or 
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In  January,  1801,  the  property  was  converted 
luto  money,  and  went  Into  the  bands  of  the 
trustee.  On  September  25,  1800,  the  suit  of 
the  Intervener  was  commenced  by  filing  the 
complaint,  where  It  remained  without  prose- 
cution until  January  15,  1804,— over  three 
years.  If  there  were  others  with  legitimate 
claims,  and  more  dilatory,  who  had  taken  no 
steps  to  enforce  claims,  they  should  pay  the 
penalty  of  their  negligence.  But  we  fail  to 
see  in  what  respect  the  decree  lacked  the 
elements  of  finality.  Certainly  the  possibil- 
ity of  some  claim  subsequently  arising  could 
not  affect  It  any  more  than  a  judgment 
against  a  debtor  should  be  regarded  Inter- 
locutory because  he  owed  other  debts  that 
had  not  been  adjudicated.  He  was  given  an 
absolute  decree  for  a  liquidated  amount,  and 
it  was  given  precedence  over  the  only  de- 
cree and  judgment  adjudicated  prior  to  It. 
The  matter  was  an  absolute  finality,— res  ad- 
judicata,— according  to  the  authorities,  un- 
less the  trial  court  had  granted  a  new  trial, 
or  the  Judgment  had  been  reversed  by  a  su- 
perior court. 

2.  The  second  contention  for  dismissal  is 
based  upon  what  Is  denominated  as  a  "plea 
In  bar."     It  Is  peculiar,  ingenious,  and  cer- 
tainly novel.    I  can  best  state  the  contention 
in  the  langniage  of  counsel  of  defendants  in 
error:    "We  assert  that  the  plaintiffs  in  er- 
ror waived  their  rights  to  a  review  here 
(1)  by  filing  a  bill  of  review  In  the  court  be- 
low, and  (2)  by  not  suing  out  the  writ  of  er- 
ror within  thii-ty  days  after  the  dismissal  of 
their  appeal  to  the  supreme  court."     The  le- 
gal principle  invoked  is  stated  as  follows: 
"All  the  authorities  agree— and  It  must  be  so, 
in  the  nature  of  things— that  a  bill  of  review 
Is,  in  effect,  an  appellate  proceeding,  and 
that  by  adopting  that  method  all  others  are 
waived,  and  the  only  right  of  appeal  there- 
after existing  is  from  the  Judgment  rendered 
on  such  bill  of  review.    A  party  by  claim- 
ing one  remedy  waives  the  other."     Several 
authorities  are  cited  in  support  of  the  propo- 
sition.    This  Is  in  regard  to  the  petition  or 
paper  filed  by  Fischer  on  June  27,  1894,  In 
which  he  asked  the  court  to  set  aside  and  an- 
nul the  former  proceedings  In  the  suit  of  the 
Intervener,  and  allow  him   to  defend.     The 
petition  was  denied  as  of  June  21st,  because 
It  "comes  too  late,"  and  on  the  same  date  the 
petition  of  the  lumber  company  to  be  substi- 
tuted as  plaintiff  In  the  main  suit  In  place  of 
the  bank  was  denied.     The  paper  Is  desig- 
nated by  counsel  as  a  "bill  of  review."     I 
cannot  so  regard  it.     It  is  certainly  not  a 
proceeding  In  chancery,  and,  according  to  the 
defiuitlons,  lacks  every  essential  element  of 
a  blU  of  review.     I  am  glad  some  name  is 
given  to  It.     It  seemed  to  me  a  legal  nonde- 
script, but  upon  careful  study  Is  found  to  be 
nearer  a  motion  and  petition  for  a  new  trial 
and  an  assignment  of  errors  than  anything 
else,  and  must  be  so  regarded.     It  is  said  to 
Ije  in  the  nature  of  an  appellate  proceeding. 
I  can  hardly  agree  with  this,  when  addressed 


to  the  same  court  that  tried  the  case.  It  is 
said  also  to  be  a  waiver  of  all  errors  at  law, 
but,  Instead  of  being  a  waiver,  It  seems  a 
vei"y  spirited  indictment,  asserting  the  errors 
and  Judicial  crimes  alleged  to  have  been 
committed.  But  what  it  is  or  was  appears  to 
be  of  very  Uttle  significance  in  view  of  the 
fact  that  the  court  refused  to  substitute  the 
lumber  company  as  plaintiff,  and  the  bank 
retained  the  position.  Hence  the  paper  was 
not  filed  by  any  party  to  the  case,  but  by  an 
outsider,  a  volunteer,  and  certainly  could  not 
operate  as  a  waiver  by  the  plaintiff  bank  of 
en-ors  that  Intervened.  After  its  denial  by 
the  court.  It  was  speedily  dismissed  by  the 
petitioner,  so  it  is  said,  but  I  have  not  learn- 
ed what  was  dismissed.  To  dismiss  a  mo- 
tion after  a  Judgment  denying  it  appears 
rather  an  unnecessary  proceeding,  and  a  nov- 
el experiment. 

3.  It  Is  urged  that  the  failure  to  sue  out  a 
writ  of  error  within  30  days  after  the  dis- 
missal of  the  appeal  by  the  supreme  court 
was,  under  section  307  of  the  Code,  sufficient 
ground  for  the  dismissal  of  the  case  in  this 
court.  The  appeal  in  the  supreme  court  was 
dismissed  without  prejudice  for  want  of  ju- 
risdiction. We  have  always  regarded  the 
section  in  question  as  only  applicable  to  the 
suing  out  of  a  writ  of  error  from  the  same 
court  to  which  the  appeal  was  taken,  and, 
the  appeal  having  been  taken  to  the  wrong 
court,  and  dismissed  for  want  of  jurisdic- 
tion, that  the  time  in  which  the  writ  of  error 
could  be  taken  out  In  the  proper  court  was 
regulated  by  the  general  statute  fixing  the 
limitation.  The  motion  to  dismiss  the  writ 
of  error  will  be  denied. 

The  grounds  relied  upon  by  plaintiffs  In 
error  for  reversal  are,  first,  the  action  of  the 
court  in  advancing  the  case,  and  setting  it 
for  final  hearing  ex  parte.  The  case  had 
lain  dormant,  without  any  attempt  on  the 
part  of  the  intervener  to  prosecute,  for  3% 
years.  On  the  29th  of  September,  1890,  an 
order  of  court  was  made  allowing  Hanna  to 
Intervene.  On  January  16,  1804,  intervener 
served  notice  that  on  that  date,  "or  as  soon 
thereafter  as  counsel  could  be  heard,"  the 
Intervener  would  apply  -to  the  court  to  have 
the  case  set  for  hearing  on  the  merits.  The 
motion  remained  undisposed  of,  and  no  fur- 
ther notice  was  given.  On  May  23d  the 
court  set  the  case  for  bearing  on  June  16th. 
The  order  appears  to  have  been  ex  parte, 
without  the  knowledge  or  participation  of 
opposing  counsel.  The  only  paper  on  file 
was  the  petition  of  intervention  and  com- 
plaint of  the  Intervener.  No  rule  had  been 
entered  requiring  the  adverse  party  to  plead, 
and  no  steps  taken  to  put  the  case  at  Issue, 
and  no  default  taken  for  failure  to  plead. 
On  June  11th  the  bank  and  Fischer  filed  de- 
murrers to  Intervener's  complaint.  On  June 
21st  the  court  proceeded  to  a  hearing  of  the 
case  upon  the  merits  with  the  demurrers  on 
file  undisposed  of.  On  the  27th  of  June 
counsel   for   plaintiffs   in   error   moved   the 
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court  to  set  the  demurrers  for  bearing,  which 
motion  was  denied,  and  on  June  30th  a  de- 
cree was  entered  as  of  the  2l8t,  in  which  the 
court  states  that  It  had  heard  evidence  In 
support  of  intervener's  claim,  "and,  no  tes- 
timony having  been  offered  contrary,  and  no 
one  appearing  In  behalf  of  any  other  party," 
etc.,  proceeds  to  decree  for  the  intervener. 
The  notice  of  January  ICth  not  having  been 
acted  upon  and  having  gone  over  indefinite- 
ly, it  was  error  of  the  court  to  act  upon  It 
without  further  notice,  and  in  the  absence 
of  the  adverse  party,  and  set  the  cause  for 
bearing  on  the  merits  on  May  23d.  Mallan 
V.  HIgenbotham,  10  Colo.  264,  15  Pac.  352. 

One  important  and  controlling  fact  does 
not  appear  to  have  been  called  to  the  atten- 
tion of  the  court,  and  he  seems  to  have  en- 
tirely overlooked  sections  22  and  24  of  the 
Civil  Code,  which  are  as  follows: 

"Any  person  shall  be  entitled  to  intervene 
in  an  action  who  has  an  interest  in  the  mat- 
ter in  litigation,  in  the  success  of  either  of 
the  parties  to  the  action,  or  an  interest 
against  both.  An  Intervention  takes  place 
when  a  third  person  is  permitted  to  become 
a  party  to  an  action  between  other  persons, 
either  In  Joining  the  plaintiff  In  claiming 
what  is  sought  by  the  complaint,  or  by  unit- 
ing with  the  defendant  In  resisting  the 
claims  of  the  plaintiff,  or  by  demanding  any- 
thing adversely  to  both  the  plaintiff  and  de- 
fendant." 

"The  court  shall  determine  upon  the  Inter- 
vention at  the  same  time  that  the  action  Is 
decided,  subject  to  the  power  of  the  court  to 
determine  the  order  and  mode  of  trial  of  the 
several  issues.  If  the  claim  of  the  party  in- 
tervening Is  not  sustained,  he  shall  pay  all 
costs  Incurred  by  the  Intervention." 

At  the  time  that  the  petition  to  intervene 
was  allowed  and  filed,  there  was  no  suit  in 
which  there  conld  be  an  intervention.  The 
adjudication  had  been-  concluded,  and  a  final 
decree  entered,  nearly  five  months  previous- 
ly. In  order  to  an  Intervention,  there  must 
be  a  suit  pending;  and  before  judgment,  by 
section  23  of  the  Code,  the  petition  to  inter- 
vene may  be  filed  either  before  or  after  issue 
joined  in  the  principal  suit,  and  by  section 
24  the  intervention  must  be  determined  at 
the  same  time  the  principal  suit  is  decided. 
In  Rockwell  v.  Coffey,  20  Colo.  397,  38  Pac. 
370,  It  is  stated:  "As  a  general  rule,  a  party 
will  not  be  allowed  to  intervene  between  the 
trial  and  the  rendition  of  judgment."  There 
certainly  can  be  no  intervention  months  aft- 
er the  rendition  of  a  final  judgment.  There 
is  no  suit  in  which  the  petitioner  can  Inter- 
\ene.  The  statute  is  peremptory.  "The 
court  shall  determine  upon  the  intervention 
at  the  same  time  the  action  is  decided."  The 
court  has  no  discretion.  Our  statute  Is  that 
of  California,  and  differs  materially  from 
those  of  most  of  the  states.  It  comes  from 
the  civil  law  and  Code  Napoleon,  and  was 
taken  from  Louisiana.  It  is  a  proceeding 
unknown  to  courts  of  common  law  and  equi- 


ty in  Great  Britain  and  the  United  States. 
Speaking  in  regard  to  this  particular  Code, 
It  is  said  in  Pom.  Rem.  i  416:  "We  see  that 
Intervening  rises  at  once  into  a  proceeding 
of  great  importance.  It  may  be  resorted  to 
in  any  and  all  civil  actions,  and  at  every 
stage  in  the  action  prior  to  the  commence- 
ment of  the  trial."  And  in  section  423:  "The 
application  [to  Intervene]  must  be  made  be- 
fore judgment,  if  made  at  all."  In  Carswdl 
V.  Neville,  12  How.  Pi-ac.  445,  it  was  said, 
on  the  application  of  one  Dorsey  to  Inter- 
vene: "Should  Dorsey  be  made  a  defendant, 
it  would  open  up  the  judgment,  and  stay  pro- 
ceedings on  it.  Ue  is  too  late  for  such  a  fa- 
vor. The  case  in  3  Code  R.  172  [Eraser  v. 
GreenhiU],  relied  upon  by  Dorsey's  counsel, 
is  where  the  application  was  made  before 
judgment.  In  this  case  Dorsey  attached  as 
early  as  February,  1853,  and  the  plaintiff  in 
this  suit  recovered  judgment  in  August, 
1854."  The  case  was  decided  December, 
1854.  It  is  clear  that,  had  the  question  been 
raised  and  presented,  it  must  have  been  held 
that  the  court  had  no  jurisdiction. 

Whether  the  objection  was  waived  by  the 
defendants,   or   they   were   precluded    from 
making  it  by  the  action  of  the  court,  we  can- 
not determine.     As  the  cause  must  be  re- 
manded, attention  Is  called  to  it;  also  to  the 
fact  that  It  Is  asserted  by  the  defendants 
that  copies  of  the  petition  to  intervene  were 
not  served  upon  the  defendants.    If  such  was 
the  fact,  the  court  was  without  jurisdiction 
for  want  of  service.     The  proceeding  by  in- 
tervention is  purely  statutory,  and  the  pro- 
visions of  the  statute  must  be  strictly  and 
literally  followed.     It  Is  not  contended  that 
any  rule  to  plead  was  obtained  or  entered, 
and  that  the  demurrers  were  not  voluntarily 
filed.    Without  a  rule  to  plead  and  a  default 
entered  of  record,  ex  parte  proceedings  are 
erroneous.     In  regard  to  proceedings  by  In- 
tervention, and  that  they  are  governed  by  the 
same  rules  of  practice  as  original  suits,  see 
Civ.  Code,  H  17,  23.     "The  right  to  Intervene 
Is  purely  statutory,  and  the  statute  prescribes 
the  mode  of  exercising  it     An  intervention  is 
made  by  the  complainant  setting  forth  the 
grounds  upon  which  the  inter>-entlon  rests, 
filed  by  leave  of  the  court,  and  served  npon 
parties  to  the  action,  who  may  answer  or  de- 
mur to  it  as  if  it  were  an  original  complaint.'* 
Chase  v.  Evoy,  58  Cal.  355.     After  voluntary 
delay  of  the  Intervener  for  3%  years,  it   is 
hard  to  find  any  exigency  or  necessity  to  ad- 
vance the  case,  and  railroad  It  through,  in  de- 
fiance of  rules  of  practice.     It  is  not  claim- 
ed by  appellees  that  there  was  any  service  of 
the  copy  of  the  petition  of  intervention  upon 
the  parties  to  the  original  suit,  and  counsel 
for  appellants  under  oath  state  there  was  no 
such  service.    The  Code  provides  that  service 
shall  be  had  by  service  of  the  copy  of  the  pe- 
tition of  intervention.     To  confer  jurisdiction, 
such  service  is  equally  as  necessary  as  serv- 
ice of  a  summons  or  any  other  writ  in  or- 
dinary suits.    Failing  to  make  service  as  pro- 
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Tided  by  law,  the  court  was  without  Jurisdic- 
tion, but  for  the  voluntary  appearance  and 
demurrers  of  the  parties.  During  the  en- 
tire proceedings  and  the  entry  of  the  decree 
on  June  30th,  no  Judgment  appears  upon  the 
demurrers.  On  September  5th,  after  an  ap- 
peal was  allowed,  bond  filed,  and  the  case 
was  in  the  supreme  court,  an  attempt  was 
made  to  correct  or  add  to  the  record  of  the 
case;  the  motion  on  which  It  was  l)ased  be- 
ing as  follows:  "Wherefore  the  intervener 
moves  the  court  that  the  record  aforesaid  I>e 
corrected  so  as  to  show  that  at  the  time  the 
said  cause  was  called  for  trial  upon  Its  mer- 
its the  Intervener  moved  to  strike  the  de- 
murrers aforesaid,  and  also  asked  that  the 
demurrers  be  overruled;  that  the  said  motion 
to  strike  was  overruled,  and  that  the  demur- 
rers were  then  and  there  overruled;  and  that 
the  plaintiff  and  the  said  Fischer  interpos- 
ed no  answer  or  other  pleading,  and  that  they 
did  not  ask  so  to  do.  The  intervener  fur- 
ther asks  that  the  foregoing  record  entries  be 
made  as  of  the  date  of  the  trial  of  the  in- 
tervener's petition  herein,"— which  motion  was 
granted.  The  motion  and  amendment  are 
peculiar.  No  date  Is  given  when  the  alleged 
proceedings  were  bad,  nor  is  there  an  affirm- 
ative statement  that  any  such  orders  were 
made  and  omitted  by  the  clerk,  nor  was  anj 
showing  made.  The  language  of  the  motion 
upon  which  the  alleged  correction  was  made 
is:  "That  at  the  time  the  said  cause  was 
called  for  trial  upon  its  merits  the  Intervener 
moved  to  strike,"  etc.  There  Is  a  striking  dis- 
crepancy between  this  statement  and  the  bill 
of  exceptions  tliat  sliould  not  be  allowed  to 
pass  without  notice.  At  the  commencement 
of  the  trial  the  Intervener  was  sworn;  "but 
the  said  Fischer  and  said  plaintiff,  by  couo- 
sel,  objected  to  the  introduction  of  any  testi- 
mony, because  demurrers  were  pending,  and 
no  issue  of  fact  was  formed.  No.  rule  to  plead 
to  the  intervention  had  ever  been  taken,  and 
the  only  issue  before  the  court  was  the  issue 
of  law  voluntarily  tendered  by  the  demur- 
rers, which  objections  the  court  overruled; 
to  which  ruling  said  Fischer  and  said  plain- 
tiff each  severally  duly  excepted."  When  the 
case  was  upon  trial,  and  the  testimony  of  the 
intervener  was  being  taken,  "Mr.  Phelps,  on 
behalf  of  said  Colorado  Savings  Bank  and'F. 
C.  Fischer,  excepted  to  the  ruling  of  the 
court  in  allowing  the  introduction  of  any  tes- 
timony in  support  of  this  claim,  because  the 
case  is  not  at  issue,  in  tliat  there  are  de- 
murrers pending  and  undetermined  on  behalf 
of  said  Colorado  Savings  Bank  and  F.  C. 
Fischer;  and  also  moved  the  court  to  strike 
out  aU  the  testimony  given  by  said  J.  B. 
Hanna  upon  the  same  ground.  •  •  •  The 
Court:  My  Judgment  is  that  the  parties  are 
l^lty  of  such  laches  that  there  is  no  appear- 
ance here  to  prevent  the  intervener  from 
proving  up  the  Hen  claim,— to  which  ruling  of 
the  court  said  Colorado  Savings  Bank  and  F. 
C.  Fischer,  by  counsel,  then  and  there  duly 
excepted."      And  at  the  conclusion  of  testi- 


mony for  the  intervener,  "Mr.  Phelps,  on  l)e- 
half  of  the  Colorado  Savings  Bank  and  F.  C. 
Fischer,  moved  the  court  to  strike  out  all  the 
testimony  of  this  witness,  on  the  ground  that 
there  is  no  issue  on  which  to  predicate  it, 
there  being  demurrers  pending  and  undeter- 
mined in  this  matter;  that  no  rule  was  ever 
entered  requiring  the  parties  to  this  suit  to 
plead  to  the  petition  of  Interveutlon  of  J.  B. 
Hanna;  and  the  evidence  is,  therefore,  incom- 
petent and  iuadmissible,- which  motion  was 
by  the  court  denied;  to  which  ruling  of  the 
court  said  Colorado  Savings  Bank  and  F.  C. 
Fischer,  by  counsel,  then  and  there  each  sev- 
erally duly  excepted."  It  is  hard  to  reconcile 
these  matters  of  record  with  the  language  of 
the  motion  and  order,  which  is:  "At  the  time 
the  same  was  called  for  trial,  the  Intervener 
moved  to  strike  from  the  files  two  demur- 
rers directed  against  his  petition.  •  *  • 
That  at  the  time  said  motion  was  interposed 
the  same  was  argued  by  counsel  for  the  re- 
spective parties,  as  well  also  the  sufflciency 
of  the  demurrers,  and  the  court  •••  *  de- 
nied the  Intervener's  motion  to  strike,  and 
also  overruled  both  of  said  demurrers;"  and 
it  is  then  stated  that,  the  parties  not  having 
filed  an  answer,  nor  asked  for  time,  the  court 
ordered,  counsel  to  proceed  with  the  trial  of 
facts.  It  is  evident  from  the  above  entries  in 
the  bill  of  exceptions,  the  affidavits  of  coun- 
sel, and  the  post  mortem  attempt  to  correct 
the  record  that  at  the  time  the  trial  was  had 
there  had  been  no  Judgment  upon  the  demur- 
rers. To  proceed  to.  trial  upon  the  merits 
without  a  judgment  upon  the  demurrers  was 
a  grave  error,  and.  If  the  Judgment  was  one 
overruling  the  demurrers,  time  should  have 
been  given  to  answer.  Gibson  v.  Smith,  1 
Colo.  7;  De  Walt  v.  HartzeU,  7  Colo.  001,  4 
Pac.  1201;  Corson  v.  Neatheny,  0  Colo.  214, 
11  Pac.  82;  McDonald  &  Co.  y.  HaUicy,  1 
Colo.  App.  303,  29  Pac.  24;  Huse  v.  Moore, 
20  Cal.  115;  I-ower  Kings  River  W.  D.  Co.  v. 
Kings  River  &  F.  C.  Co.,  07  Cal.  577,  8  Pac. 
91;  Ballance  v.  Loomis,  22  lU.  84;  Ilays  v. 
Heatherly,  30  W.  Va.  622,  15  S.  B.  223. 

It  is  contended  by  appellants  tlmt  the  alle- 
gations in  the  petition  do  not  bring  the  inter- 
vener within  the  provlsloi^s  of  the  statute  as 
entitled  to  a  lien.  The  statute  provides  a 
lien  for  "whoever  shall  do  any  work  *  •  *. 
For  the  purposes  of  this  act  the  term  'work' 
shall  be  deemed  to  Include  labor  of  every 
kind  whether  skilled  or  unskilled."  I  see  no 
good  reason  why  the  superintendence  of  the 
construction  of  a  building  is  not  within  the 
statute  without  a  special  designation.  It  is 
certainly  work  and  labor.  The  same  ques- 
tion arose  in  Taylor  v.  Gllsdorff,  74  111.  354, 
and  it  was  found  that  sui>erintendence>  was 
work  under  the  statute.  See,  also.  Bonk  v. 
Grles,  35  Pa.  St.  423;  Mulligan  v.  Mulligan, 
18  La.  Ann.  20;  Stryker  v.  Cassldy,  76  N.  Y. 
50.  The  language  of  the  statute  is  clear  and 
comprehensive,  and  Includes  all  persons  who 
perform  labor,  whether  skilled  or  unskilled. 
The  person  superintending  the  construction 
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performs  labor  as  truly  as  the  mason  who 
lays  the  wall. 

It  is  urged  that  the  complaint  or  petition 
of  the  Intervener  was  defective  under  the 
statute,  and  insufficient.  Whether  it  was  de- 
ficient in  substance,  we  do  not  find  it  neces- 
sary to  decide.  That  It  was  Insufficient  ap- 
peared clearly  subsequently  upon  the  trial, 
and  the  proof  was  so  variant  from  the  allega- 
tions of  the  complaint  that  no  decree  should 
have  been  entered.  The  petition  alleges  a 
single  contract,  by  which  it  was  agreed  "that 
he  should  be  paid  the  usual  rate  or  per  cent 
of  the  total  cost  of  the  building  wbdch  pre- 
vails in  the  city  of  Denver,  which  were  then 
and  now  five  per  cent  of  the  total  cost";  that 
the  cost  was  $S6,000,  the  amount  due  the  pe- 
titioner $4,300,  no  part  of  which  was  paid. 
The  testimony  of  the  ,  Intervener  was:  "Q. 
State  whether  or  not  at  any  time,  you  had 
a  contract  with  bim  in  reference  to  superin- 
tending the  construction  of  that  theater  build- 
ing. A.  I  had  a  contract  with  him  in  1889. 
Q.  What  were  you  to  do?  A.  To  erect  and 
superintend  the  erection  of  the  building.  Q. 
Did  you  do  that?  A.  Yea,  sir.  Q.  What  pe- 
riod did  it  cover?  A.  One  year.  Q.  What 
time  did  you  work?  A.  Day  and  night,  most 
all  the  time.  Q.  What  were  you  to, receive, 
If  the  compensation  was  agreed  upon?  A. 
Mr.  Smith  agreed  to  give  me  a  salary  of  $25 
a  week  and  a  bonus  of  five  per  cent,  on  the 
construction.  Q.  State,  if  you  know,  what 
the  cost  of  constructing  that  building  was. 
A.  It  was  $86,000.  Q.  How  much  were  you 
entitled  to  under  that  contract?  A.  Forty- 
three  hundred  doUars.  Q.  Have  you  ever  re- 
ceived any  part  or  parts  of  that  $4,300?  A- 
No,  sir;  not  any  of  that  percentage.  Q. 
State,  in  reference  to  this  bonus  contract  was 
it  a  separate  and  distinct  contract  from  the 
wage  contract?  Did  you  have  one  or  two 
contracts?  A.  I  had  one  contract  for  $25  a 
week  and  a  bonus.  Q.  Was  the  $25  con- 
tract entered  into  before  the  other  one?  What 
was  It  about?  A.  I  was  to  receive  that  ev- 
ery week."  Redirect  examination:  "Q.  What 
was  your  first  contract  with  Mr.  Smith,— what 
was  it  about?  A.  My  first  contract  was  to 
build  the  stage.  Q.  Was  that  what  you  came 
on  from  Detroit  for?  A.  Yes,  sir.  Q.  After 
you  came  here,  was  there  a  difficulty  be- 
tween the  superintendent  and  the  people  who 
were  building  the  theater?  A.  Yes,  sir;  he 
had  trouble  with  the  stone  contractor.  Q. 
Did  Mr.  Smith  apply  to  you  to  know  if  you 
would  superintend  the  construction  of  the 
building?  A.  Yes,  sir.  Q.  Was  that  the  time 
he  agreed  to  pay  you,  in  addition  to  the  $25 
per  week,  5  per  cent,  on  the  coat  of  construc- 
tion? A.  Yes,  sir.  Q.  The  first  contract  you 
made  was  for  $5  per  day  for  constructing  the 
stage?  A.  Yes,  sir.  Q.  You  came  on  from 
Detroit  for  that  purpose  alone?  A.  Yes,  sir. 
Q.  Subsequently,  when  he  had  trouble  with 
his  contractor,  he  employed  you  to  super- 
intend the  construction  of  the  building,  also? 
A.  Yes,  sir.     Q.  It  was  then  he  agreed  to  pay 


you  5  per  cent  on  the  total  cost  of  construc- 
tion? A.  Yes,  sir."  The  evidence  establishes 
a  contract  for  $25  a  week  to  superintend  the 
construction  of  the  stage,  and  a  subsequent 
contract  of  $25  per  week  and  a  bonus  of  5 
per  cent  upon  the  cost  of  the  building  for 
the  superintendence  of  the  construction  of  the 
building.  He  testified,  "I  had  one  contract 
for  $25  a  week  and  a  bonus."  He  after- 
wards testified:  "My  first  contract  was  to 
build  the  stage.  Q.  Was'  that  what  you  came 
on  from  Detroit  for?  A.  Yes,  sir."  After- 
wards Mr.  Smith  had  trouble  with  the  super- 
intendent The  Intervener  was  employed  in 
his  place.  He  testified  he  commenced  work 
under  the  contract  April  12th,  and  continued 
for  a  year.  How  long  after  his  employment 
the  new  contract  was  made,  is  not  shown. 
An  alleged  contract,  only  embracing  one  item 
of  It,  is  no  compliance  with  the  statute.  The 
contract  alleged  was  an  employment  for  a 
compensation  of  5  pa*  cent,  only  in  the  cost 
of  construction.  The  contract  proved  was 
for  $25,  payable  weekly,  and  5  per  cent, 
bonus.  The  statute  required  the  exact  con- 
tract of  employment  to  be  set  out  the  aggre- 
gate of  earnings,  and  credits  for  all  moneys 
received.  According  to  the  petition,  the 
amount  earned  under  the  contract  was  $5,- 
600,  with  credits  of  $1,300,  while  the  inter- 
vener alleged  nothing  had  been  paid  upon  the 
contract  The  evidence  was  very  meager  and 
unsatisfactory.  It  is  alleged  in  the  petition 
"that  by  the  contract  Smith  agreed  to  give 
intervener  for  services  the  usual  rate  or  per 
cent  of  the  total  cost  of  the  building  which 
prevails  in  the  city  of  Denver."  Tfien  follows: 
"Which  were  then  and  now  five  per  cent  of 
the  total  cost  of  the  building."  It  will  be 
observed  that  no  proof  whatever  was  made  to 
establish  ihe  usual  percentage  In  the  city  of 
Denver.  All  the  evidence  given  was  in  re- 
gard to  a  contract  of  5  per  cent,  and  that 
rested  upon  the  allegation  without  proof,  ff 
5  per  cent,  was  the  usual,  prevailing  compen- 
sation 'of  a  superintendent,  the  presuini>tion 
is  that  it  was  the  entire  compensation;  not 
a  bonus  in  addition  to  a  fixed  amount,  which 
the  party  had  agreed  to  take  as  full  com- 
pensation. These  matters  were  unexplained. 
He  had  agreed  to  take  for  his  services  $25 
per  week;  had  come  on  from  Detroit  to  work 
for  that  compensation;  then  claims  as  a  bo- 
nus. In  addition  to  that  that  he  was  to  re- 
ceive for  the  year  $4,300,  making  $107.70  per 
week.  The  fair  presumption  is  that,  if  a  new 
contract  was -made,  the  old  one  was  abrogated, 
and  the  $25  per  week  paid  shotild  have  been 
deducted,  or  it  should  have  been  show  that 
his  services  were  worth  $25  a  week  more 
than  those  of  other  supervising  architects". 
Why  the  court  should  have  found  it  necessary 
to  adopt  the  course  pursued,  and  put  defend- 
ants in  default.  Is  unexplained,  with  demur- 
rers on  file  undetermined,  no  rule  entered  re- 
quiring them  to  plead,  and  no  default  en- 
tered of  record,  and  thus  preclude  all  de- 
fense.    It  appears  to  have  been  arbitrary  and 
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extraordinary,  and  certainly  so  great  a  de- 
parture from  the  well-settled  rules  of  prac- 
tice as  to  vitiate  the  judgment.  The  only  rea- 
son giren  by  the  court  appears  frivolous  and 
trifling.  It  occurred  upon  the  trial.  "Mr.  Whit- 
ford,  on  behalf  of  said  Intervener,  objected  lo 
Mr.  Phelps  making  objections  here,  because 
he  did  not  represent  any  party  in  the  case. 
The  Court:  My  judgment  is  that  the  parties 
are  guilty  of  such  laches  that  there  Is  no  ap- 
pearance here  to  prevent  the  Intervener  from 
proving  up  the  lien  daim."  For  nearly  3% 
years  the  suit  had  lain  dormant,  without 
prosecution.  On  May  14,  1894,  a  motion  was 
filed  by  the  Intervener  to  advance  the  svdt 
On  May  23d  the  court  set  the  cause  for  trial, 
June  16th,  on  the  merits,  regardless  of  issues 
and  the  rights  of  defendants.  On  June  21st 
he  found  for  the  intervener,  and  on  the  30th 
signed  the  decree  as  of  the  21st  Allowing 
all  the  time  between  those  dates  as  chargeable 
to  the  defendants,  it  only  amounts  to  five 
weeks.  The  course  pursued  seems  to  be  with- 
out a  precedent.  On  June  27th.  a  motion  was 
filed  to  substitute  the  lumber  company  as 
plaintiff  in  place  of  the  savings  bank;  de- 
nied by  the  court  "as  too  late."  Why  it  was 
not  filed  at  an  earlier  date  does  not  appear, 
nor  why  it  was  too  late.  The  decree  was  not 
made  until  June  30th,  and  no  reason  Is  given, 
or  necessity  shown,  for  antedating  it  as  of 
the  21st.  The  fact  of  the  transfer  of  the 
claim  of  the  bank  to  the  lumber  company  was 
stipulated  by  the  parties  December  20,  1890, 
and  on  the  same  date  brought  to  the  atten- 
tion of  the  court  by  the  sworn  statement  of 
Fischer.  Under  the -provisions  and  require- 
ments of  the  statute.  It  was  the  duty  of  the 
court  to  allow  the  substitution  at  any  time 
before  decree,  when  the  fact  of  the  change  of 
Interest  was  brought  to  its  attention. 

The  judgment  and  decree  will  be  reversed, 
and  cause  remanded  for  further  action  in  ac- 
cordance with  this  opinion.     Reversed. 


(1,4  Utah,  3J9) 

DWYER  et  al.  v.  SALT  LAKE  CITY 

COPPER  MANUP'G  CO.  et  al. 

(Supreme  Court  of  Utah.     Nov.  10,  1896.) 

Appeal— Findings  in   Chajccert  —  Skcondabt 
Evidence — Mechanic's  Lien — Waiver. 

1.  "Where  a  cose  Is  tried  in  a  court  sitting 
as  a  court  of  chancery,  and  the  evidence  is  con- 
flicting* the  findings  of  fact  will  be  conclusive 
in  the  appellate  court,  unless  they  are  so  mani- 
festly against  the  weight  of  eviclence  as  to  dem- 
onstrate some  oversight  or  mistake.  So,  like- 
wise, where  the  case  is  tried  before  a  referee, 
and  his  findings  are  confirmed  by  the  court  be- 
low." 

2.  "Where  a  written  instrument  is  traced  in- 
to the  bauds  of  a  party,  not  within  the  state, 
secondary  evidence  is  admissible  to  prove  the 
contents  of  the  instrument,  and  this  without 
further  showing  that  the  original  was  lost  or 
destroyed.  In  such  case  no  notice  to  produce 
is  necessary,  and  a  copy  of  the  instrument  is 
competent  evidence." 

3.  Where  a  mechanic  stipulates  with  the  ven- 
dee of  premises  that  be  will  look  to  some  otlier 
person  for  services  performed  thereon,  or  that 


all  such  claims  have  been  paid,  he  thereby 
waives  his  lien  on  such  premises.  A  mechan- 
ic's lien  is  a  privilege  conferred  by  statute,  and 
ordinarily  may  be  waived  by  express  agree- 
ment of  the  party  in  whose  favor  it  exists. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Salt  lake  county; 
S.  A.  Merritt,  .ludge. 

Action  by  Daniel  Dwyer  and  others  against 
the  Salt  Lake  City  Copper  Manufacturing  Com- 
pany and  others.  Judgment  for  plaintiffs. 
Defendant  Otto  Stalmaun  appeals.    Affirmed. 

Loofbourow  &  Kahn  and  Dickson,  EUis  & 
Ellis,  for  appellant.  Frank  Pierce,  for  respond- 
ents. 

BARTCH,  J.  It  appears  that  the  Salt  Lake 
City  Copper  Manufacturing  Ompany  was  the 
reputed  owner  and  in  the  possession  of  certain 
land,  and  that  It  erected  thereon  a  smelting 
and  copper  refining  and  manufacturing  plant. 
The  plaintiffs  brought  this  action  to  enforce  a 
mechanic's  lien  against  its  property,  claiming  a 
certain  sum  of  money  due  them  from  the  com- 
pany. Abraham  Hanauer,  trustee,  and  Otto 
Stalmann,  were  made  parties  defendant.  Stal- 
maun filed  an  answer  and  a  cross  complaint, 
wherein  he  alleged  that  there  was  due  him 
from  the  company,  for  wages  as  an  employe, 
the  sum  of  $3,775,  and  claimed  a  mechanic's 
lien  therefor  on  the  same  property,  and.  sought 
to  enforce  It  as  against  the  plaintiffs  and  all 
other  defendants  in  the  action.  The  company 
failed  to  answer,  and  Its  default  was  entered, 
but  the  defendant  Hanauer  answered  the  cross 
complaint,  denying,  for  want  of  information 
and  belief,  all  the  material  allegations,  and, 
further  answering,  alleged  that  on  September 
24,  1894,  the  company  executed  and  delivered 
to  hUn,  as  trustee,  a  trust  deed  on  Its  property, 
described  In  the  cross  complaint,  and  other 
property,  to  secure  the  payment  of  certain 
promissory -notes  of  the  company.  aggr^aUng 
the  sum  of  $227,200,  and  claimed  that  such 
trust  deed  was  the  first  lien  on  the  property. 
Hanauer  further  alleged  that  on  May  1,  18&4, 
Stalmann  and  the  company  entered  into  a 
written  agreement  wherein  Stalmann  agreed 
that  all  services  performed  by  him  on  the 
property  prior  to  April  1,  1894,  were  perform- 
ed for  one  S.  M.  Green,  and  that  the  company 
was  not  liable  to  him  for  the  services  perform- 
ed prior  to  that  date.  The  cause  was  tried  be- 
fore a  referee;  and,  In  accordance  with  the 
findings  of  fact  and  conclusions  of  law  re- 
ported by  him,  the  court  entered  judgment  In 
favor  of  Stalmann,  and  against  the  company, 
for  the  sum  of  $964.(>5,  and  ordered  so  much 
of  the  premises  to  be  sold  as  might  be  neces- 
sary to  satisfy  the  judgment.  This  judgment 
excluded  the  sum  of  $2,700  of  the  claim  of 
Stalmann,  that  sum  having  accnied  for  serv- 
ices prior  to  April  1,  1894,  and  the  referee  hav- 
ing found  that  such  services  were  rendered  to 
S.  M.  Green.  This  appeal  Is  taken  from  vari- 
ous orders  and  decrees,  one  of  which  Is  au  or- 
der overruling  the  appellant's  0H>tlon  to  modi- 
fy the  findings  and  report  of  the  referee,  and 
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another  an  order  denying  his  motion  tor  a  new 
trial. 

The  referee,  among  oth&e  things,  found  that 
the  services  performed  by  Stalmann  on  the 
premises,  prior  to  April  1,  18W,  were  for 
Green,  and  not  for  the  comiMiny,  and  that  he 
was  not  entitled  to  Judgment  against  the  com- 
pany, nor  to  a  Hen,  for  the  wages  earned  pre- 
vious to  that  date.  The  appellant  Insists  that 
the  evidence  Is  Insuftlclent  to  Justify  or  sup- 
port this  finding,  and  that  he  was  em^rioyed 
by  the  company,  and  was  entitled  to  Judgment 
against  It,  and  to  a  Hen  for  the  whole  amount 
of  his  unpaid  wages.  Upon  an  examination 
of  the  record,  it  must  be  conceded  that  there 
Is  evidence  tending  to  show  that  the  appellant 
was  an  employe  of  the  company  when  his 
claim  accrued,  and  that  It  was  the  owner  of 
the  premises  in  question  during  the  time  of 
his  employment,  but  upon  such  examination 
It  must  Ukewlse  be  conceded  that  there  is  evi- 
dence in  the  record  which  tends  to  show  that 
prior  to  April  1,  1894,  Green  was  the  owner 
of  the  premises,  and  about  May,  1884,  sold 
the  same  to  the  company,  and  that  up  to  April 
1,  l.'&t,  the  appellant  was  an  employ^  of 
Green.  Without  referring  to  the  evidence  in 
detail,  it  Is  clear  that  there  Is  a  substantial 
conflict  ther^n  on  the  question  whether  the 
premises  were  owned,  and  the  appellant  was 
employed  by  the  company,  or  by  Green,  prior 
to  April  1, 1894;  and,  such  being  the  case,  this 
court  wlU  not  disturb  the  findings  of  fact  in 
questi<Mi.  The  rule  is  >weU  settled  in  this  state 
that  where  a  case  Is  tried  In  a  court  sitting  as 
a  court  of  chancery,  and  the  evidence  is  con- 
flicting, the  findings  of  fact  wlH  be  conclu- 
sive In  the  appellate  court,  unless  they  are  so 
manifestly  agahist  the  weight  of  the  evidence 
as  to  demonstrate  some  oversight  or  mistake. 
So,  likewise,  where  the  case  is  tried  before 
a  referee,  and  his  findings  are  confirmed  by 
the  court  below.  Bannaman  v.  Karrick,  9 
Utah,  236,  33  Pac.  1039;  Short  v.  Pierce,  U 
Utah,  29,  39  Pac.  474. 

At  the  tilal  the  respondent  Hanauer  ottered 
In  evidence  a  copy  of  the  contract  of  May  1, 
1894,  made  between  Stalmann  and  the  com- 
pany, wherein  he,  among  other  things,  agreed 
"that  aU  work  and  services  by  him  performed 
with  respect  to  the  erection  of  said  works 
have  been  paid  for  by  the  said  S.  M.  Green, 
and  that  the  party  of  the  second  part  is  not 
liable  to  the  party  of  the  first  part  In  any  sum 
whatsoever,  except  for  salary  since  the  1st 
day  of  April,  1894."  To  the  Introduction  of 
this  evidence  the  appellant  interposed  an  objec- 
tion, on  the  ground  that  it  was  Incompetent 
and  Immaterial,  which  was  overruled,  and  it 
is  tn^sted  that  the  action  of  the  court  in  over- 
ruHng  the  objection  was  erroneous.  It  was 
shown  that  C.  P.  Mason  had  been  a(^)ointed 
receiver  of  the  company,  and  was  the  legal 
custodian  of  its  books  and  paper,  and  that  be 
had  made  search  for  the  original  instrument, 
but  could  not  find  It.  The  witness  Dey  testi- 
fied that  he  saw  the  contract  In  the  hands  of 
one  Saks;   that  the  last  time  he  saw  it  Saks 


took  it  with  him;  that  be  tried  to  secure  it  for 
Hanauer's  attorneys,  but,  after  sending  two 
telegrams,  failed  to  do  so.  It  also  appears 
from  the  testimony  that  Saks  was  in  Kurope, 
and  that  the  original  Instrument  could  not  be 
secured.  We  think  the  foundation  for  the  in- 
troduction of  secondary  evidence  of  the  con- 
tents of  the  original  instrument  was  sufficient- 
ly laid,  and  that  the  copy  was  competent. 
Where  a  written  Instrument  is  traced  into  the 
hands  of  a  iparty,  not  within  the  state,  second- 
ary evidence  is  admissible  to  prove  the  con- 
tents of  such  instrument,  and  this  without  fur- 
ther showing  that  the  original  was  lost  or  de- 
stroyed, because  where  the  party  into  whose 
possession  the  Instrument  is  traced,  or  In 
whose  possession  it  was  last  seen,  is  beyond 
the  Jurisdiction  of  the  court,  It  Is  neither  with- 
in the  power  of  the  court  to  compel  the  at- 
tendance of  such  person,  nor  the  production  of 
the  instrument  Nor,  in  such  case,  is  notice 
to  produce  necessary.  Burton  v.  Driggs,  20 
Wall.  125;  Gordon  v.  Searing,  8  Cal.  50;  Man- 
ning V.  Maroney,  87.  Ala.  563,  6  South.  343; 
ZeUerbach  v.  AUenberg,  99  Col.  57,  33  Pac. 
786;  Knlckerbock«:  v.  Wilcox,  83  Mich.  200, 
47  N.  W.  123.  Nor  was  the  objection  good 
on  the  grounds  of  immateriality,  because  the 
evidence  tended  to  establish  the  fact  that  the 
?2,700  which  accrued  to  Stalmann  previous  to 
April  1,  1S94,  had  been  paid,  and  that  he  had 
waived  his  Uen  by  express  agreement  with 
the  company. 

The  appellant  also  insists  that  If  Green  own- 
ed the  premises,  prior  to  the  1st  day  of  May, 
1894,  and  on  that  day  conveyed  the  same  to 
the  company,  the  grantee  took  them  subject 
to  the  Uen  for  his  services  performed  on  the 
property  to  that  date.    Doubtless,  where  land 
is  sold  during  the  time  of  the  construction  of 
a  building  on  which  liens  have  attached,  such 
sale  does  not  affect  the  rights  of  the  employ^; 
but  this  cannot  avail  the  appellant  in  tliis  case, 
because  he  agreed  with  the  vendee  tliat  all 
work  which  had  been  performed  by  him  upon 
the  premises  previous  to  April  1,  1894,  had 
been  paid  for  by  the  vendor,  and  thereby  dis- 
charged the  Uen,  if  any  had  attached.    Wheth- 
er or  not  a  rescission  of  the  contract  of  May  1, 
1894,  which  contained  this  agreement  on  the 
part  of  the  appellant,  was  afterwards  made. 
Is  Immaterial,  because.  If  the  contract  was  re- 
scinded, it  was  not  done  untU  after  the  rights 
of  Hanauer  bad  accrued;  and  it  does  not  ap- 
pear that  he  was  a  party  to  the  re^cis^on. 
Where  a  mechanic  stipulates  with  the  vendee 
of  premises  that  he  wlU  look  to  some  other  per- 
son for  the  payment  of  his  claims  for  services 
performed  thereon,   or  that  all   such   claim* 
have  been  paid,   be  thereby  waives  his  lien 
on  such  premises.   A  mechanic's  Uen  is  a  priv- 
ilege conferred  by  statute,  and  ordinarily  may 
be  waived  by  express  agreement  of  the  party 
in  whose  favor  it  exists.    15  Am.  &  Eng.  Knc. 
Law,  p.  114;  Phil.  Mech.  Liens,  S  272;  Brown 
V.  Wffliams,  120  Pa.  St.  24, 13  Atl.  519;  Bailey 
v.  Adams,  14  Wend.  201. 

We  do  not  deem  a  discussion  of  the  remain- 
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ing  questions  presented  important,  becanae 
there  appears  to  be  no  reversible  error  in  the 
record.    The  judgment  is  affirmed. 

ZANE,  C.  J.,  and  MINER,  J.,  concur. 


(5  Kan.  Api>.  7) 

'  TAGGEKT  v.  HUNTEE. 
<Conrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.  Dec.  29,  1886.) 
New  Trial— Bxosssitb  Damage8. 
Where,  in  an  action  to .  recover  $288.56, 
claimed  to  be  due  upon  an  alleged  settlement, 
the  defendant  denies  any  liability  thereon,  and 
alleges  that  the  plaintiff  is  indebted  to  him  upon 
an  open  account  in  the  sum  of  $500.03,  and  upon 
the  second  trial  of  said  action  a  verdict  is  re- 
turned in  favor  of  the  defendant  for  $535.03, 
and  the  costs,  amounting  to  $376.80,  upon  which 
judgment  was  then  rendered,  the  fact  that,  up- 
on the  day  a  motion  for  a  new  trial  is  being 
heard,  the  defendant  voluntarily  files  an  uncon- 
ditional offer  to  remit  $500  of  the  amount  re- 
turned in  his  favor,  and  to  credit  the  judgment 
with  such  amount,  will  not  be  hdd  conclusive 
«vidence  that  the  verdict  was  excessive,  or  that 
it  was  given  under  the  influence  of  passion  and 
prejudice. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Jobnson  county; 
John  T.  Burris,  Judge. 

Action  by  Daviu  'laggert  against  J.  S.  H. 
HuBter.  Judgment  for  defendant.  From  an 
order  refusing  a  new  tr.al,  plaintiff  brings  er- 
ror.   Affirmed. 

H.  L.  Burgess  and  J.  W.  Parker,  for  plain- 
tiff In  error.  F.  R.  Ogg,  E.  C.  Owen,  and  I.  O. 
Pickering,  for  defendant  In  error. 

CLARK,  J.  The  plamUff.  Taggert,  In  his 
amepded  petition,  alleged  that  he  is  a  farmer 
residing  near  the  village  of  Morris,  in  Johnson 
county,  and  that  the  defendant.  Hunter,  Is  a 
merchant  and  grain  buyer  residing  in  said 
village;  that  in  the  summer  of  1890  Taggert 
stored  in  the  defendant's  elevator  a  large 
quantity  of  com,  which  the  latter  sold  with- 
out his  consent  and  against  bis  direction,  and 
failed  and  refused  to  account  to  him  for  the 
highest  market  value  thereof,  and  sought  to 
charge  him  with  large  sums  of  money  said 
to  have  been  exi)ended  In  option  deals,  tele- 
grams, etc.;  that  on  October  29,  1890,  they 
made  a  full  and  complete  settlement  of  all 
matters  In  controversy  between  them,  by  the 
terms  of  which  the  defendant  then  paid  to 
him.  In  cash,  the  sum  of  $20Z36,  and  agreed 
to  pay  him  the  further  sum  of  $288.66  In 
30  days  from  the  date  of  such  settlement; 
but  that  the  defendant  had  failed,  neglected, 
and  refused  to  pay  the  same,  or  any  part  there- 
of, and  judment  was  therefore  prayed  for  the 
amount  of  such  defeiTed  payment,  with  Inter- 
est. The  defendant  denied  generally  all  the 
allegations  of  the  amended  petition  which  are 
Inconsistent  with  the  statements,  allegations, 
and  express  admissions  contained  in  his 
amended  answer,  expressly  denied  the  set- 
tlement alleged  by  the  plaintiff,  and  charged 
that  Taggert  was  Indebted  to  him  in  the  sum 


of  $560.03  upon  an  account,  an  ItemlEed  state- 
ment of  which  he  attached  to  and  made  a 
part  of  his  amended  answer.  This  account 
shows  numerous  dealings  between  these  par- 
ties during  the  summer  and  fall  of  1890,  and 
Indicates  a  sale  to  Hunter  of  the  com  men- 
tioned In  the  petition.  JL'aggert  Is  given  credit 
therefor  In  the  sum  of  $1,339.86,  and  in  addi- 
tion thereto  he  is  credited  with  $1,628.32  for 
wheat,  $133.60  for  oats,  and  $29  for  merchan- 
dise returned;  while  he  Is  debited  in  said  ac- 
count with  the  aggregate  sum  of  $3,645.81. 
which  Includes  $293.75  claimed  by  Hunter  to 
have  been  paid  by  him  to  some  St.  Louis'  par- 
ties for  Taggert  as  losses  upon  certain  option 
deals.  In  addition  to  the  items  mentioned  In 
this  statement  of  account.  Hunter  claimed  that 
Taggert  had  used  his  elevator  1^  months.  In 
which  he  stored  some  corn,  and  that  the  value 
of  such  use  was  $45,  for  which  he  also  prayed 
Judgment  The  reply  was  a  general  denial. 
The  jury  returned  special  findings  of  fact,  and 
a  general  verdict  in  favor  of  the  defendant 
for  $535.03,  and  judgment  was  rendered  in 
accordance  therewith.  On  the  following  day 
a  motion  for  a  new  trial  was  hied  and  subse- 
quently overruled.  The  plaintiff,  Taggert, 
brings  the  case  here,  and  alleges  that  the  court 
erred  In  not  granting  a  new  trial  because  of 
alleged  errors  In  its  rulings  on  the  admission 
of  evidence  offered,  and  "because  of  excessive 
damages,  appearing  to  have  been  given  under 
the  Influence  of  passion  and  prejudice." 

The  record  shows  that  the  court  erroneously 
permitted  a  witness  for  the  defendant  to  tes- 
tify as  to  the  contents  of  a  certain  telegram, 
but  upon  cross-examination  the  original  mes- 
sage was  introduced  In  evidence.  Certain  let- 
ters, pturpordng  to  have  been  written  by 
Chamberlln  &  Co.  to  Hunter,  with  reference 
to  certain  grain  transactions  or  option  deals 
at  St  Ixiuis,  weie  read  at  the  trial  without 
proper  identlflcatlon.  The  court  sustained  an 
objection  to  the  attempt  of  the  plahitiff  to 
testify  as  to  what  the  defendant's  bookkeeper 
told  him  with  reference  to  a  certain  entry  on 
Hunter's  ledger,  but  before  he  left  the  wit- 
ness stand  the  plaintiff  testified  that  this  book- 
keeper stated  that  he  could  not  explain  that 
entry.  The  court  permitted  the  defendant  to 
Introduce  in  evidence  an  entry  on  his  ledger, 
and  a  corresponding  one  on  his  journal,  show- 
ing that  Taggert  had  been  credited  with  a  given 
sum  of  money  on  a  certain  day;  but  testimony 
had  already  been  Introduced  tending  to  show 
the  correctness  of  the  subject-matter  of  such 
entry,  and  it  is  not  apparent  to  this  court 
wherein  the  substantial  Interests  of  the  plain- 
tiff were  prejudiced  by  the  ruling  upon  the 
objection  to  the  Introduction  of  these  entries, 
or  of  the  other  evidence  to  which  attention  has 
been  called. 

He  also  alleges.  In  bis  petition  In  error  and 
In  his  printed  brief,  that  the  court  erred  in 
refusing  to  grant  a  new  trial,  provided  the 
defendant  would  remit  $500  of  the  verdict  re- 
turned In  his  favor.  We  cannot  say  that  the 
damages  recovered  by  the  defendant  are  ex- 
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cesslve,  or  that  they  appear  to  have  been  given 
nnder  the  hifluence  of  passion  and  prejudice. 
The  plaintiff  sued  upon  an  alleged  settlement, 
or  account  stated,  for  5288.56.  The  defend- 
ant denied  the  settlement,  and  claimed  a  bal- 
ance due  him  upon  an  open  account  There 
was  evidence  Introduced  tending  to  support 
the  verdict  upon  which  judgment  was  ren- 
dered. The  only  thing  to  which  our  atten- 
tion has  been  directed  as  indicating  that  the 
amount  of  the  recovery  was  too  great  Is  the 
fact  that  the  defendant  offered  to  remit  $500 
thereof,  and  to  credit  the  judgment  rendered 
in  said  cause  with  such  amount.  While  this 
offer  was  made  on  the  day  the  motion  for  a 
new  trial  was  being  heard,  and  preceded  the 
ruling  of  the  court  upon  such  motion,  there 
Is  otherwise  nothing  In  the  record  to  indicate 
that  the  offer  was  not  voluntarily  made,  or 
that  the  court  even  suggested  the  propriety 
or  advisability  of  making  such  offer.  The 
journal  entry  recites  that  the  case  came  regu- 
larly on  for  hearing,  on  the  motion  of  the 
plaintiff  for  a  new  trial,  "and  thereupon  the 
defendant  filed  his  remittitur  of  $500  from  the 
verdict  of  $535.03,  leaving  a  balance  of  $35.03 
due  on  said  verdict,  and  said  motion  for  a 
new  trial  coming  on  to  be  heard,  and  the  court 
having  heard  the  argument  of  counsel,  and 
being  well  and  fully  advised  In  the  premises, 
doth  overrule  said  motion,  to  which  ruling  of 
the  court  in  overruling  said  motion  the  plain- 
tiff duly  excepted,"  etc.  It  appears,  from  the 
record,  that  this  cause  had  already  been  sub- 
mitted to  a  former  jury,  but  there  Is  noth- 
ing to  Indicate  the  result  of  that  trial.  The 
evidence  in  this  case  covers  300  paged  of  the 
typewritten  record.  The  costs  at  the  date  of 
the  judgment  amounted  to  $376.80,  and,  for 
aught  that  otherwise  appears,  the  defendant 
may  have  made  this  offer  solely  as  an  Induce- 
ment to  the  plaintiff  to  abandon  his  effort  to 
secure  a  new  trial,  rather  than  to  influence 
the  action  of  the  court  in  Its  ruling  upon 
such  motion.  But,  however  that  may  be,  the 
trial  court  was  so  well  satisfied  with  the  re- 
sult that  he  refused  to  vacate  the  judgment, 
and  overruled  the  motion  for  a  new  trial. 
Before  this  court  would  be  warranted  in  va- 
cating or  modifying  the  judgment,  error  must 
be  shown.  This  has  not  been  done,  and  the 
judgment  must  therefore  be  affirmed.  All  the 
judges  concurring. 


(5  Kan.  A.  68) 

EVANS  V.  BAKER. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, B.  D.     Jan.  9,  1897.) 
HoRTGAOB  Note  —  Constroction  —  Matoritt  o» 

DbBT— LlABtLITT  OF   InDORSBR— JdDO- 
MENT  OK  PlEADISOS. 

1.  A  note  and  a  mortgage  securing  the  same, 
when  executed  contemporaneously,  are  to  be 
construed  as  constituting  one  contract,  and 
the  stipulations  of  the  mortgage  with  reference 
to  the  maturity  of  the  debt  because  of  a  failure 
to  pay  interest  when  due  will  be  given  effect, 
BO  as  to  cause  the  note  to  become  due  and  pay- 
able before  the  time  expressed  on  Its  face. 


2.  An  indorser  of  a  negotiable  note  is  not 
bound  by  a  contract,  entered  into  without  hli 
consent,  between  the  maker  and  a  subsequent 
indorsee,  which  changes  the  time  when  the 
note  may  mature,  and  his  liability  as  indorser 
must  be  determined  and  fixed  in  accord  with 
the  original  contract  of  indorsement. 

3.  It  is  error  to  render  judgment  on  the  plead- 
ings, without  evidence,  when  material  facts  up- 
on which  such  judgmeut  is  based  are  not  admit- 
ted by  the  unsuccessful  party. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Shawnee  county; 
John. Guthrie,  Judge. 

Action  by  Sarah  M.  Evans  against  Ceylon 
P.  Baker.  Judgment  for  defendant,  and 
plaintiff  brings  error.     Reversed. 

Stebblns  &  Evans,  for  plaintiff  in  error.  D. 
C.  Tillottson,  for  defendant  In  error. 

GARVER,  J.  The  plaintiff  In  error,  plain- 
tiff below,  sought  by  this  action  to  obtain  a 
judgment  against  the  defendant  hi  error,  the 
defendant  below,  as  indorser  on  a  negotiable 
note,  made  by  Alexander  Morris,  payable  to 
the  order  of  C.  P.  Baker,  and  which,  by  In- 
dorsement came  Into  the  hands  of  the  plaJu- 
tiff.  The  note  was  due  three  years  after  Its 
date,  Octot)er  15,  1888,  with  interest  from 
date,  payable  semiannually.  After  it  had 
been  transferred  by  Uidorsement  from  Baker 
to  Truman  D.  Co<^,  and  on  June  26,  1889. 
Morris  executed  a  mortgage  to  Cook  securing 
Its  payment,  such  mortgage  ctMitalning  the 
condition  that,  if  any  Interest  was  not  paid 
When  due,  the  whole  of  said  note  and  interest 
should  become  due  and  payable.  The  in- 
terest due  October  15,  1890,  was  not  paid,  and 
because  of  such  default  proceedings  to  fore- 
close the  mortgage  were  commenced.  Th^ 
petition  against  Baker  alleged  that  payment 
of  the  note  was  demanded  of  the  maker  on 
October  17,  1891,  and  payment  refused,  and 
that  due  notice  thereof  was  given  to  Baker 
as  indorser.  Baker  answered,  alleging  tho 
execution  of  the  mortgage  to  secm-e  the  note: 
that  It  was  executed  pursuant  to  an  agree- 
ment, made  when  the  note  was  executed,  thai 
such  mortgage  should  be  given;  and  that  no 
demand  of  payment  was  made  or  notice  of 
nonpayment  given  when  the  note,  matured. 
October  15,  1890,  In  accordance  with  the  cwi- 
ditlons  of  the  mortgage  for  nonpayment  of  Id 
terest.  To  this  answer  the  plaintiff  filed  n 
general  denial.  On  the  pleadings,  and  with 
out  evidence,  the  court  rendered  judgment  for 
the  defendant. 

The  only  question  for  our  determination  I? 
whether  the  defendant  was  entitled  to  judg- 
ment on  the  facts  admitted  by  the  pleadings. 
The  defendant  in  errrar  not  having  furnished 
us  with  a  brief,  we  are  left  to  the  brief  of 
pMIntjff  in  error  for  information  of  the  rea- 
sons upon  which  the  decision  of  the  trial  coturt 
was  based.  The  facts  of  the  case  may  justify 
a  judgment  releasing  the  defendant  from  lia- 
bility on  this  note;  but  so  far  as  they  stand 
admitted  by  the  pleadings,  we  do  not  think 
they  authorize  the  judgment  rendered.     The 
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only  matter  argued  In  the  brief  of  the  plain- 
tiff in  error  is  the  legal  effect  of  the  conditions 
of  the  mwtgage  with  reference  to  the  matur- 
ity of  the  debt,  as  against  the  express  terms 
of  the  note.  In  other  words,  did  the  note  be- 
come due,  as  to  the  indorser,  Baker,  upon  the 
default  In  the  payment  of  the  Interest  due  Oc- 
tober 15,  18807  Upon  this  proposition,  we  are 
referred  to  the  case  of  McClelland  v.  Bishop, 
42  Ohio  St  113.  In  that  case,  the  supreme 
conrt  of  Ohio  held  that  such  conditions  of  a 
mortgage,  contemporaneous  with  a  note  which 
it  was  given  to  secure,  relate  only  to  the  rem- 
edy for  foredosore  of  the  mortgage, .  but  do 
not  operate  to  vaiy  the  oWlgatlon  expressed 
on  the  face  of  the  note.  To  the  contrary  Is 
cited  Noell  y.  Gaines,  68  Mo.  640.  It  is  un- 
necessary for  us  to  argue  the  principle  in- 
volved In  these  decisions,  or  to  express  any 
opinion  as  to  which  is  founded  In  the  better 
reason.  The  question  is  not  an  open  one  In 
tills  state.  The  supreme  court,  In  Bank  v. 
Pe<±,  8  Kan.  660,  distinctly  laid  down  the 
rule  as  follows:  "A  stipulation  In  a  mort- 
gage, that  upon  failure  to  pay  any  part  of  the 
moneys  secured  thereby  when  due,  all  shall 
become  due  and  payable,  is  valid,  and  may  be 
taken  advantage  of  by  mortgagor  as  well  as 
mortgagee."  To  the  same  effect  are  Stan- 
cllft  V.  Norton,  11  Kan.  218;  Bllwood  v.  Wol- 
cott,  32  Kan.  526,  4  Pac.  105C;  Association 
V,  Moore,  40  Neb.  686.  59  N.  W.  115.  On  the 
authority  of  these  cases,  the  note  matured,  as 
to  all  parties  to  it,  on  the  failure  to  pay  the 
Interest  due  October  15, 1890,  if  the  mortgage 
was  contemporaneous  with  the  note.  The 
note  and  mortgage  together  constitute  the  con- 
tract, and  govern  as  to  the  rights  and  liabili- 
ties of  the  several  parties.  But  in  this  case 
this  depends  upon  a  controverted  fact.  Hie 
defendant  alleges  that  the  note  and  mort- 
gage were  contemporaneous  in  legal  effect, 
although  reduced  to  writing  at  different  times; 
and  the  reply  of  the  plaintiff  Joins  Issue  on 
that  allegation.  On  the  pleadings,  the  court 
could  not,  without  evidence,  assume  that  the 
contracts  were  contemporaneous,  and,  there- 
fore, to  be  construed  as  one.  If  the  mort- 
gage was  a  sul>sequent,  independent  contract, 
to  which  the  defendant  was  not  a  consenting 
party,  it  could  not  have  the  effect  to  change 
the  obligation  which  he  assumed  by  this  in- 
dorsement, which  was  to  pay  the  note  at  the 
end  of  three  years,  according  to  its  purport, 
if  duly  presented  to  the  maker  for  payment 
at  that  time,  and  due  notice  of  nonpayment 
given.  Such  an  independent  contract  might 
otherwise  very  materially  affect  the  liability 
of  an  lnd<Hver,  but  it  could  not,  by  changing 
the  time  of  payment,  create  an  obligation 
which  he  never  assumed.  In  that  case,  the 
terms  of  the  note  govern. 

There  are  other  questions  which  suggest 
themselves  in  this  case,  but,  as  they  do  not 
seem  to  have  been  raised  In  the  trial  court, 
and  are  not  mentioned  in  the  brief  of  plaintiff 
in  error,  we  shall  not  consider  them.  The 
Judgment  will  be  reversed,  and  the  case  re- 


manded for  a  new  trial  on  the  issues  of  fttct 
made  by  the  pleadlnga  All  the  Judges  con- 
curring.   

(5  Kan.  A.  11) 
BKADLEY  v.  LARKIN. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment. B.  D.     Dec.  29.  1896.) 
Fbaddulbst  Convbtance— Action  to  Set  Asidb. 
Before  a  creditor  will  be  permitted  to  at- 
tack the  validity  of  a  conveyance  of  roni  estate 
made  by  iiis  debtor,  it  must  t>e  made  to  appear 
that  his  rights  have  been  prejudiced  by  reason 
of  such  conveyance. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Wabaunsee  coun- 
ty; .William  Thompson.  Judge. 

Action  by  O.  T.  Bradley,  surviving  partner 
of  the  firm  of  Bradley  &  Metcalf,  against 
Dennis  Larkin,  Jr.,  and  others.  Dennis  Lar- 
kin,  Jr.,  alone  answered.  From  a  Judgment 
in  his  favor,  plaintiff  brings  error.    Affirmed. 

Pulciplue  &  Alexander,  for  plaintiff  In  er- 
ror. Bertran  &.  Nicholson,  for  defendant  In 
error. 

CLARK,  J.  This  was  an  action  originally 
brought  in  the  district  court  of  Morris  county 
by  Bradley  &  Metcalf  to  recover  from  Den- 
nis Larkin,  Jr.,  Dennis  Larkin,  Sr.,  and  Mar- 
tin Larkin  upon  three  promissory  notes  exe- 
cuted by  them  to  the  plaintiffs,  and  to  fore- 
close a  mortgage  securing  their  payment, 
given  by  Dennis  Larkin,  Jr.,  upon  120  acres 
of  land  In  Morris  county.  The  case  was  sub- 
sequently taken  by  change  of  venue  to  Wa- 
baunsee county,  where  the  trial  was  had, 
and  the  Judgment  complained  of  was  ren- 
dered. All  persons  interested  In  the  contro- 
versy were  made  parties  to  the  action  in  th« 
court  below,  and  were  duly  served  with 
process;  but  all,  save  one,  made  default. 
Dennis  Larkin,  Jr.,  filed  an  answer,  and 
therein  admitted  that  on  June  4,  1889,  he 
signed  the  notes  and  mortgages  mentioned 
and  described  in  the  petition,  as  therein  stat- 
ed, but  alleged  that  the  same  were  given  to 
secure  a  pre-existing  Indebtedness  incurred 
by  Martin  and  Dennis  Larkin,  Sr.,  and  for 
the  payment  of  which  they  alone  were  liable 
to  the  plaintiffs;  that  he  was  induced  to  sign 
the  same  without  any  consideration  or  value 
to  him;  that  at  the  date  of  their  execution 
he  was  a  minor;  that  be  attained  the  age  of 
majority  on  June  20,  18S0;  that  within  a 
reasonable  time  thereafter  he,  in  writing, 
duly  notified  the  plaintiffs  that  at  the  time 
be  signed  said  notes  and  mortgage  he  was  a 
minor,  and  that  he  disaffirmed  said  contracts, 
and  his  said  acts  in  signing  and  executing 
said  notes  and  mortgage,  to  which  disaffirm- 
ance he  still  adhered.  To  this  answer  tht 
plaintiffs  replied,  denying  generally  the  alle- 
gations of  new  matter  therein  contained,  but 
alleged  that,  even  if  the  answering  defendant 
were  a  minor  at  the  time  he  executed  the  notea 
and  mortgage,  he  was  estopped  from  taking 
advantage  of  such  defense,  owing  to  his  pre- 
vious conduct,  as  well  as  to  his  failure  to 
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disafBnn  lils  contract  within  a  reasonable 
time  after  becoming  of  age.  Tbey  admitted 
the  Instruments  sued  on  were  given  for  the 
purpose  of  securing  a  pre-existing  indebted- 
ness primarily  contracted  and  incurred  by 
Martin  and  Dennis  Larkln,  Sr.,  In  favor  of 
the  plaintiffs,  and  alleged  that  that  indebted- 
ness was  Incurred  prior  to  January  1,  1889; 
that  on  January  12th  thereafter  Dennis  Lar- 
kln, Sr.,  and  bis  wife  conveyed  all  the  real 
estate  which  he  then  owned,  and  which  was 
not  occupied  by  him  as  a  homestead,  includ- 
ing the  land  in  controversy,  to  his  son,  the 
defendant  Dennis  Larkln,  Jr.;  that  such  con- 
veyance was  made  without  any  considera- 
tion, and  for  the  purpose  of  hindering,  de- 
laying, and  defrauding  the  creditors  of  Den- 
nis Larkln,  Sr.,  including  the  plaintiffs,  to 
whom  he  was  at  that  time  indebted  in  the 
sum  of  $1,400,  and  that  such  conveyance  op- 
erated to  hinder,  delay,  and  defraud  such 
creditors;  that  these  notes  and  the  mortgage 
were  executed  by  Dennis,  Jr.,  at  the  instance 
and  request,  and  with  the  full  knowledge 
and  consent,  of  the  alleged  fraudulent  gran- 
tor to  secure  such  Indebtedness  due  to  the 
plaintiffs,  and  that  in  such  transaction,  Den- 
nis, Jr.,  acted  as  the  agent  and  trustee  for 
Dennis,  Sr.  There  was  a  general  finding  In 
favor  of  the  defendant  In  error.  A  motion 
for  a  new  trial  was  overruled,  and  judgment 
was  rendered  in  accordance  with  the  general 
finding.  C.  G.  Bradley,  the  sole  surviving 
pUrtner  of  the  plaintiffs  below,  has  brought 
the  case  to  this  court  for  review. 

The  evidence  Is  uncontradicted  that  on 
June  4,  1889,  the  date  of  the  execution  of  the 
notes  and  mortgage,  Dennis  Larkln,  Jr.,  was 
a  minor.  Although  he  alleged  In  his  answer 
that  he  became  of  age  on  June  20,  1889,  It  Is 
clear  from  the  evidence  that  he  was  born  on 
the  27th  day  of  December,  1868,  and  that  on 
the  15th  day  of  May,  1890,  he  notified  the 
plaintiffs  that  he  disaffirmed  and  repudiated 
his  contract  with  them,  and  we  cannot  say 
that  this  was  not  done  within  a  reasonable 
time  after  arriving  at  bis  majority.  Nor  is 
there  any  showing  that  the  rights  of  the 
plaintiffs  were  prejudiced  by  a  failure  to  dis- 
affirm such  contract  immediately  after  Den- 
nis, Jr.,  became  of  age. 

The  plaintiff  In  error  complains  of  the  rul- 
ing of  the  court  upon  the  defendant's  motion 
to  strike  out  certain  evidence  tending  to 
show  that  Dennis,  Jr.,  was  estopped  by  his 
conduct  prior  to  the  execution  of  this  mort- 
gage from  relying  upon  his  minority  in  avoid- 
ance of  the  contract;  but  an  examination  of 
the  record  discloses  that  this  evidence  was 
Introduced  by  the  plaintiffs  below  under  the 
erroneous  ruling  of  the  court  that  the  bur- 
den of  proof  was  upon  them  to  show  that  the 
contract  sued  on  had  been  executed  by  a  per- 
son competent  to  make  the  same.  Thereafter 
the  court  properly  ruled  that  under  the  plead- 
ings the  burden  of  proof  was  upon  the  de- 
fendant, and  accordingly  sustained  the  de- 
fendant's motion  to  strike  out  the  evidence 


■*vhlch  had  been  Introduced  by  the  plaintiffs. 
The  defendant  then  offered  proof  tending  to 
support  the  allegations  of  his  answer.  When 
this  was  done,  the  evidence  which  had  been 
stricken  out  became  material,  but  no  offer 
was  made  to  again  Introduce  it 

Many  additional  assignments  of  error  are 
presented,  but  the  real  question  at  issue  Is 
as  to  whether  or  not  the  court  erred  In  re- 
fusing to  allow  the  plaintiffs  to  introduce  evi- 
dence tending  to  show  that  the  real  estate 
covered  by  this  mortgage  was  conveyed  to 
Dennis,  Jr.,  for  the  purpose  of  hindering,  de- 
laying, and  defrauding  the  creditors  of  the 
grantor,  and  that  the  notes  and  mortgage 
sued  on  were  executed  at  the  Instance  and 
request  and  with  the  full  knowledge  and 
consent  of  Dennis,  Sr.,  to  secure  the  indebt- 
edness due  from  him  to  the  plaintiffs,  which 
was  created  before  the  date  of  the  alleged 
fraudulent  conveyance.  In  the  petition,  the 
plaintiffs  allege  that  Dennis,  Jr.,  Is  the  owner 
of  certain  real  estate,  which  he  mortgaged  to 
them  to  secure  the  payment  of  their  dalna, 
and  they  seek  to  enforce  that  Hen;  while  un- 
der the  reply  the  claim  Is  made  that  Dennis, 
Sr.,  conveyed  the  land  to  his  son,  in  order  to 
defraud  his  creditors,  and  that  that  convey- 
ance was  therefore  void;  that  the  real  es- 
tate therein  described  in  fact  belonged  to 
Dennis,  Sr.;  and  that  in  the  execution  of  the 
mortgage  to  the  plaintiffs  Dennis,  Jr.,  acted 
as  the  agent  and  trustee  of  Dennis,  Sr.;  and 
the  prayer  of  the  petition  for  fortclosure  if» 
renewed.  If,  as  contended  by  the  defendant 
In  error,  the  reply  states  a  cause  of  action  in 
the  nature  of  a  creditors'  bill  in  equity,  we 
percelye  no  error  in  the  rulings  of  the  court 
upon  the  admission  of  evidence  offered  by 
the  plaintiffs.  The  rule  Is  elementary  that  a 
conveyance  of  real  estate,  made  with  the  In- 
tention and  for  the  purpose  of  defrauding  the 
creditors  of  the  grantor,  is  nevertheless  good 
as  between  the  parties  thereto,  and  that  a 
creditor  of  such  grantor  cannot  successfully 
attack  the  validity  of  such  conveyance,  un- 
less It  is  made  to  appear  that  the  rights  of 
the  creditor  are  prejudiced  by  reason  thereof. 
No  such  action  can  be  maintained  until  it 
has  first  been  ascertained  that  at  the  date  of 
the  institution  of  such  proceeding  the  al- 
leged fraudulent  grantor  was  not  possesscil 
of  sufficient  estate,  outside  of  the  property  so 
conveyed,  which  could  be  seized  for  the  sat- 
isfaction of  the  plaintiffs*  claim.  If  the  pay- 
ment of  the  amount  due  the  plaintiffs  can  be 
legally  enforced  without  resorting  to  a  court 
of  equity  to  have  a  trust  declared,  or  a  con- 
veyance of  real  estate  set  aside  as  fraudu- 
lent, then  the  question  as  to  whether  the 
deed  from  Dennis,  Sr.,  to  his  grantor  was 
made  with  fraudulent  intent  on  the  part  of 
the  grantor,  or  without  any  valid  considera- 
tion, becomes  Immaterial.  While  the  reply 
Is  that  such  conveyance  was  without  consid- 
eration, that  it  operated  to  hinder,  delay,  and 
defraud  the  creditors  of  the  grantor,  and 
that  It  was  executed  for  such  purpose,  there 
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is  no  allegation  therein  that  at  the  time  this 
action  was  brought  Martin  and  Dennis  Lar- 
lUn,  Sr.,  did  not  have  ample  means  subject 
to  execution  with  which  to  satisfy  in  full  the 
claims  of  all  their  creditors.  If,  as  contend- 
ed by  the  plaintiff  in  errorj  the  real  estate 
In  controversy  In  fact  belonged  to  Dennis, 
Sr.,  and  the  plaintiffs  were  entitled  to  estab- 
lish in  this  action  the  facts  which  they  al- 
leged in  their  reply,  we  would  not  be  author- 
ized to  review  the  Judgment.  As  the  record 
now  stands,  this  property  is  not  liable  for  the 
satisfaction  of  the  plaintiffs'  claim.  If  that 
property  in  fact  belongs  to  Dennis,  Sr.,  a  re- 
versal of  the  judgment  might  very  materially 
affect  his  rights,  and  he  is  not  made  a  party 
to  this  proceeding  in  error.  The  Judgment  of 
the  district  court  must  be  afOrmed.  All  the 
judges  concurring. 


(6  Kan.  App.  6G) 

STATE  V.  BATON. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.     Dec.  29,  1896.) 

Appeal — Review  —  Ihpakelino  Jl'ht  —  Illboal 
Sale  op  Liqi'oks. 

1.  Before  this  court  can  examine  alleged  er- 
rors occurring  at  the  Impaneling  of  the  jury, 
the  proceedings  had  at  that  time  in  the  lower 
court  must  be  preserved  in  the  record. 

2.  The  evidence  in  this  case  examined,  and 
found  to  sastain  the  verdict. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Wyandotte  coun- 
ty; Henry  L.  Alden,  Judge. 

Samuel  Eaton  was  convicted  of  selling  liq- 
uor, and  brings  error.    Affirmed. 

Henry  McQrew,  for  plaintiff  in  error.  A. 
C.  MiUer.  for  the  State. 

GILKESON,  P.  J.  The  defendant  was 
charged  by  Information  containing  three 
counts  with  the  violation  of  the  prohibitory 
law.  Trial  had  before  jury.  Defendant  ac- 
quitted upon  the  first  and  second  counts,  and 
found  guilty  on  the  third,  sentenced  to  pay  a 
fine  of  $100,  and  be  imprisoned  In  the  coun- 
ty Jail  for  30  days. 

The  defendant  urges  error  in  the  court  In 
overruling  challenges  to  Jurymen,  refusal  to 
allow  them  to  answer  certain  questlcMis  upon 
their  examination.  These  assignments  of  er- 
ror we  cannot  consider.  The  proceedings  had 
In  the  lower  court  during  the  Impaneling  of 
the  Jury  are  not  preserved  In  the  record.  We 
find  27  pages  of  typewritten  matter  with  this 
record,  but  without  identification  of  any  kind; 
not  attached  to  the  record;  no  evidence  that 
It  ever  has  been,  but  is  entirely  independent 
thereof;  nothing  to  show  that  the  questions 
and  answers  written  therein  were  asked  or 
answered  in  this  case  or  In  the  trial  court; 
and  we  cannot  notice  anything  that  is  out- 
side thereof.  The  transcript  should  be  com- 
plete of  itself. 

The  second  contention  of  defendant  Is  that 
the  court  erred  in  refusing  certain  instruc- 


Ooos,  and  we  are  referred  to  page  128,  bill 
of  exceptions.  We  have  been  unable  to  find 
any  such  page.  The  bill  of  exceptions  con- 
sists of  09  pages  (the  first  and  second  of 
which  only  are  numbered),  and  the  entire 
record  only  contains  117  pages.  But  if  the 
instructions,  as  stated  in  the  defendant's 
brief,  were  refused,  we  see  no  error.  "It  is 
proper  to  refuse  an  Instruction  which  char- 
acterizes a  witness  as  a  'spotter,'  and  which 
tells  the  Jury  to  take  his  testimony  with  ex- 
treme care  and  susplcloin,  when  there  is  noth- 
ing in  the  conduct  or  demeanor  of  such  wit- 
ness to  reflect  unfavorably  upon  his  credibili- 
ty, except  his  admission  that  he  made  a  pur- 
chase of  Intoxicating  liquor  from  one  report- 
ed to  be  engaged  in  the  Illegal  sale  thereof, 
intending.  If  called  upon,  to  testify  thereto." 
State  V.  Keys,  4  Kan.  App.  15,  45  Pac.  727. 
And  we  desire  to  reiterate  the  comments  of 
Garver,  J.,  In  the  case  last  cited,  and  adopt 
tbem  as  our  own:  "There  is  often,  in  the 
opinion  of  the  writer,  undue  agitation  about 
'spotter'  testimony  In  this  class  of  offenses, 
and  a  disposition  to  magnify  an  act  which 
may  have  been  Inspired  by  an  honest,  unself- 
ish desire  to  detect  crime  Into  such  propor- 
tions as  unjustly  to  prejudice  a  Jury  against 
the  most  reputable  and  truthful  witness." 

The  last  error  urged  Is  as  to  the  remarks 
of  the  county  attorney  in  his  argument,  and 
we  are  again  referred  to  a  page  of  the  bill  of 
exceptions,  viz.  124,  which  we  are  unable  to 
find,  or  any  of  the  argument  in  the  record, 
and,  consequently,  cannot  consider  this  as- 
signment. We  think  the  verdict  is  sustained 
by  the  evidence  that  the  defendant  had  a 
fair  trial,  and  has  no  just  cause  for  complaint 
of  the  verdict  and  judgment  The  Judgment 
win  therefore  be  affirmed. 


(5  Kan.  App.  27) 

BEAL  V.  DILLON. 

(Court  of  Appeals  3f  Kansas,  Northern  Depart- 
ment, B.  D.     Dec.  29,  1896.) 

iJisoLVKKT  Corporation— Action  aoainst  Stock- 
noLDER— Defensra. 

An  assignee  at  law  of  an  insolvent  corpo- 
ration may  maintain  an  action  against  a  de- 
linquent stockholder  therein  to  collect  an  unpaid 
subscription  to  the  capital  stock  of  such  cor- 
poration, and  in  such  action  the  stockholder 
may  interpose  the  defense  that  he  was  fraudu- 
lently induced  to  become  a  subscriber  to  the 
capital  stock  through'  the  false  and  fraudulent 
representations  of  the  corporation  and  its  of- 
ficers. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Shawnee  county; 
John  Guthrie,  Judge. 

Action  by  C.  N.  Heal,  assignee  of  the  Topeka 
Manufacturing  Company,  against  H.  P.  Dillon. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

John  T.  Morton,  for  plaintiff  In  error.  Ilos- 
sington.  Smith  &  Dallas,  for  defendant  In  er- 
ror. 
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CLARK,  J.  This  Is  an  action  brought  in 
the  district  court  of  Shawnee  county  by  the 
plaintiff  in  error  to  recover  from  the  defend- 
ant in  error  the  sum  of  ?500.  Briefly  stated, 
the  essential  allegations  of  the  petition  are  that 
the  Topelca  Manufacturing  Company  is  a  cor- 
poration duly  organized  under  the  laws  of 
this  state  for  the  purpose  of  the  transaction 
of  a  manufacturing,  mechanical,  mercantile, 
and  agricultural  implement  business;  that  its 
capital'  stock  is  dividea  into  1,000  shares,  of 
the  par  value  of  $100  each;  that  the  defend- 
ant, H.  P.  Dillon,  is  the  owner  and  bolder 
of  10  of  these  shares  by  vlrtt^  of  an  agree- 
ment entered  Into  between  him  and  the  cor- 
poration that  he  would  become  such  owner, 
and  the  subsequent  acceptance  and  retention 
by  him  of  a  certificate  for  said  10  shares  of 
stocli,  which  was  duly  Issued  and  delivered  to 
him  by  such  corporation;  that  the  amount 
paid  thereon  was  only  $500;  that  the  corpo- 
ration thereafter  duly  made  an  assignment 
for  the  benefit  of  its  creditoi-s,  and  that  sub- 
sequently C.  N.  Benl  became,  ever  since  has 
been,  and  now  is,-  the  duly  chosen,  qualified, 
and  acting  assignee  thereof;  that  its  liabilities 
greatly  exceed  its  assets;  that,  In  order  to 
liquidate  its  indebtedness,  it  is  necessary  that 
each  stocljholder  should  be  required  to  pay 
the  assignee  the  amount  which,  together  with 
any  sums  theretofore  paid  thereon,  would 
equal  the  par  value  of  the  stock  held  by  him; 
and  that,  upon  application  therefor,  duly  made, 
in  which  proceeding  the  necessity  for  such 
payment  was  satisfactorily  shown  to  exist, 
the  district  court  of  the  county  in  which  such 
assignment  proceedings  were  pending  made 
an  order  requiring  each  stockholder  to  pay 
the  balance  due  upon  the  shares  of  stock  sub- 
scribed, owned  by  him,  prior  to  a  certain  date 
therein  mentioned  (being  more  than  60  days 
after  the  entry  of  the  order,  but  which  period 
had  elapsed  before  the  commencement  of  this 
action),  and  that  in  default  thereof,  the  as- 
signee should  proceed  to  collect  the  same  by 
suit;  that  the  defendant  had  failed  to  make 
such  payment;  that  there  remained  due  and 
unpaid  upon  his  shares  of  stock  the  sum  of 
$500,  for  which  amount  the  plaintiff  prayed 
judgment.  A  demurrer  to  the  petition  being 
overruled,  an  answer  was  filed,  the  material 
allegations  of  which  are— First,  that  In  consid- 
eration of  the  $500  paid  by  Dillon  to  the  cor- 
poration, as  stated  in  the  petition,  the  latter 
issued  to  him  as  full-paid  the  said  shares  of 
stock,  and  then  and  there  released  him  from 
any  other  or  further  payment  thereon,  and 
expressly  agreed  that  the  amount  so  paid 
should  be  In  full  settlement  therefor;  second, 
that  the  right  to  question  or  attack  the  valid- 
ity of  such  transaction  between  the  corporation 
and  the  defendant,  or  to  recover  any  further 
or  additional  sum  upon  such  stock,  did  not 
pass  by  the  deed  of  assignment;  third,  that 
no  call  for  an  assessment  upon  said  stock,  in 
excess  of  the  amount  which  had  been  paid 
thereon,  as  stated  In  the  petition,  was  ever 
made  by  the  board  of  directors  of  said  corpo- 


ration, and,  fourth,  that  said  corporation,  for 
the  purpose  and  with  the  intent  to  defraud 
the  defendant  by  Inducing  him  to  subscribe 
to  its  capital  stock,  made  sundry  false  and 
fraudulent  representations  to  him  as  to  Its 
solvency,  the  amount  and  character  of  the 
business  then  being  transacted  by  it,  and  tbe 
profits  resulting  therefrom  (all  of  which  are 
definitely  set  forth  In  the  answer),  and  that 
the  defendant,,  believing  such  representations 
to  be  truie,  was  Induced  to  become  a  sub- 
scriber, but  that,  as  soon  as  he  discovered  that 
such  representations  were  false,  he  wholly  re- 
pudiated and  rejected  such  subscription.  The 
answer  also  contains  a  prayer  that  judgment 
be  rendered  In  favor  of  the  defendant  for 
costs.  Upon  the  pleadings  so  filed,  the  .plain- 
tiff moved  for  judgment,  upon  the  grounds, 
as  alleged,  that  the  answer  admitted  the  alle- 
gations In  the  petition,  and  did  not  state  facts 
sufficient  to  constitute  a  defense  to  the  cause  of 
action  therein  set  forth.  This  motion  being 
overruled,  and  the  plaintiff  being  desirous  of 
standing  on  his  motion,  judgment  was  ren- 
dered in  favor  of  the  defendant  for  costs,  and 
this  proceeding  In  error  was  instituted  by 
plaintiff.  The  errors  complained  of  are  tbe 
overruling  of  the  motion  for  judgment  in 
favor  of  the  plaintiff  on  the  pleadings,  and 
the  rendition  of  the  judgment  in  favor  of  the 
defendant. 

Section  2  of  article  12  of  the  state  constiti]- 
tlon  declares  that  "dues  from  corporations 
shall  be  secured  by  individual  liability  of  the 
stockholders  to  an  additional  amount  equal 
to  the  stock  owned  by  each  stockholder,  and 
such  other  means  as  shall  be  provided  by 
law."  And  the  legislature,  by  the  enact- 
ment of  paragraph  1192,  Uen.  St.  1888,  has 
"provided  by  law"  that,  "If  any  execution 
shall  have  been  Issued  against  the  property 
or  -effects  of  a  corporation,  •  •  •  and 
there  cannot  be  foimd  any  property  whereon 
to  levy  such  execution,  then  execution  may  be 
Issued  against  any  of  the  stockholders  to  an 
extent  equal  in  amount  to  the  amount  of  stock 
by  him  or  her  owned,  together  with  any 
amount  unpaid  thereon;  but  no  execution  shall 
Issue  against  any  stockholder  except  upon  an 
order  of  the  court  in  which  the  action,  suit 
or  other  proceedings  shall  have  been  bron^t 
or  instituted,  made  upon  motion  in  opoi  court 
after  reasonable  notice  in  writing  to  the  per- 
son sought  to  be  charged;  and  upon  such 
motion  such  court  may  order  execution  to 
issue  accordingly;  or  the  plaintiff  In  the  exe- 
cution may  proceed  by  action  to  charge  the 
stockholders  with  the  amount  of  his  judg- 
ment." The  defendant  in  error  contends  tliat, 
as  there  Is  no  provision  of  law  specifically 
authorizing  an  assignee  of  an  insolvent  cor- 
poration to  maintain  an  action  against  a  stod:- 
holder  therein  to  recover  from  him  any  part 
of  his  impald  subscription  to  the  capital  stock, 
while  the  right  to  maintain  such  an  action 
Is  In  terms  conferred  by  statute  upon  eadi 
individual  stockholder,  who  shall,  by  compli- 
ance with  certain  prescribed  conditions,  show 
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the  uecesslty  for  reeortlng  to  this  particular 
fund  for  tbe  payment  of  his  judgment,  that  the 
-right  to  maintaJn  an  action  to  recover  an 
unpaid  subscription  is  not  assignable,  and  that 
the  statutory  remedy  given  In  favor  of  the 
creditor  must  be  held  to  be  exclusive.  We 
think,  however,  that  when  one  becomes  a  sub- 
scriber to  the  capital  stock  of  a  corporation, 
he,  by  that  very  act,  acknowledges  himself 
to  be  Indebted  to  such  corporation  In  an 
amount  equal  to  the  par  value  of  the  stock 
subscribed  to  him,  and  that  the  same  shall  be 
payable  "in  such  manner  and  In  such  Install- 
ments" as  may  be  required  by  the  board  of 
directors,  when  acting  in  conformity  to  the 
regulations  prescribed  by  the  by-laws  of  the 
corporation,  and  that  any  amount  unpaid 
thereon  constitutes  an  asset  of  the  corporation 
which  passes  under  a  valid  deed  of  assign- 
ment. We  also  think  that,  should  the  board 
of  directors  of  an  insolvent  corporation  fail  to 
discharge  their  duty  by  making  a  call  for  the 
payment  of  such  unpaid  subscription,  a  court 
of  equity  has  ample  power  In  the  premises, 
and  upon  a  proper  showing  may,  unaided  by 
statute,  make  such  call,  and  direct  payment 
thereunder  to  the  assignee.  The  statutory 
remedy  afforded  a  Judgment  creditor  Is  cumu- 
lative and  not  exclusive,  and  the  court  very 
properly  overruled  the  demurrer  Interposed  by 
the  defendant 

In  support  of  these  views  we  desire  to  quote 
with  approval  from  a  decision  rendered  by  the 
Missouri  court  of  appeals.  Under  the  laws  of 
Missouri  a  stockholder  In  a  corporation  Is  lia- 
ble tor  only  the  amount  of  stock  subscribed  by 
blm,  and  the  statute  which  authorizes  a  judg- 
ment creditor  to  proceed  by  motion  against  an 
individual  stockholder  Is  almost  Identical  In 
terms  with  our  paragraph  1192,  supra.  Llon- 
berger  v.  Bank,  reported  In  10  Mo.  App.  499, 
'was  an  action  by  the  assignee  of  an  Insolvent 
bank  against  his  assignor  and  Its  lx)ard  of  di- 
rectors, to  compel  the  making  of  a  call  or  as- 
sessment upon  the  shares  of  stock,  for  the  ben- 
efit of  Its  creditors,  in  an  amount  which,  with 
that  already  paid  thereon,  would  equal  90  per 
cent,  of  Its  par  value.  The  petition  contained 
the  necessary  allegations,  showing  tbe  necessity 
of  raising  snch  amount  and  refusal  of  the  board 
to  make  tbe  call;  that  certain  depositors  had 
-recovered  Judgment  against  the  bank  upon 
which  executions  had  been  returned  nulla  bona, 
and  that  these  Judgment  creditors  had  filed  mo- 
tions, under  the  statute,  for  an  execution  against 
tbe  Individual  stockholders,  which  were  still 
pending;  that  tbe  Judgment  creditors  were  the 
only  creditors  thus  proceeding;  and  that  they 
were  seeking  to  recover  $25,000,  which  was  due 
to  600  creditors.  Tbe  trial  court  held  that  no 
cause  of  action  was  stated,  and  sustained  a  de- 
murrer to  the  petition.  Tbe  law  of  Missouri, 
at  the  date  of  tbe  subscription  to  the  stock  In 
question,  provided  that  10  per  cent,  upon  each 
share  should  be  paid  at  the  time  it  was  sub- 
scribed, and  that  the  remainder  should  be  paid 
"upon  such  call*,  and  upon  such  terms,  as  the 
directors  may,  from  time  to  time,  prescribe." 


The  court  of  appeals  said:  "Tbe  90  per  .cent 
retahied  by  each  stockholder  is  a  debt  to  the 
bank,  as  much  pledged  to  all  parties  dealing 
with  tbe  bank  for  the  payment  of  Its  indebted- 
ness as  the  cash  In  Its  vaults;  and,  being  the 
only  remaining  assets,  and  being  Insufficient 
equity  has  Jurisdiction  to  entertain  a  bill  by 
the  assignee,  acting  on  behalf  of  all  the  credit- 
ors, to  recover  unpaid  subscriptions."  That 
"the  title  of  the  assignee  Is  determined  by  the 
policy  of  tbe  law,  as  declared  In  the  assign-- 
ment  act  which  is  a  ratable  distribution  of  the 
assets,"  and  that  "whatever  rights  are  given 
by  the  statute  to  a  Judgment  creditor  who  has 
Issued  execution  and  proceeded  against  any 
stockholder  will  remain  unaffected  by  the  as- 
signment, and  the  fact  that  some  creditors  may 
have  proceeded  to  obtain  Judgment  to  satisfy 
their  executions  by  motion  against  Individual 
stockholders.  Is  no  objection  to  the  granting  of 
the  relief  asked  in  this  proceeding."  In  an- 
swer to  the  contention  of  counsel  that  the  stat- 
ute, by  authorizing  a  creditor  to  proceed  against 
a  stockholder,  amounted,  in  effect  to  the  offer- 
ing of  a  reward  to  the  diligent  creditor,  and 
excluded  the  Idea  of  a  common  Interest,  the 
court  said:  "But  this  reasoning  starts  with  the 
assumption  that' the  remedy  given  by  the  stat- 
ute is  exclusive,  while  tbe  court  holds  that  It 
Is  cumulative.  »  •  •  The  subscribers,  in  be- 
coming subscribers.  Intended  to  bold  themselves 
resix)nslble  for  the  payment  of  assessments  up- 
on their  stock  when  the  same  should  be  legal- 
ly demanded,  and  the  directors.  In  becoming  di- 
rectors. Intended  to  call  la  the  payments  ot 
shares  subscribed  when  the  necessities  of  the 
corporation  required  this,  in  order  to  enable  It 
to  meet  Its  legal  obligations.  •  •  •  The  cor- 
poration has  made  an  assignment;  and,  if  wc 
are  right  in  holding  that  It  could  assign,  an<l 
did  assign.  Its  dalm  to  these  unpaid  subscrip- 
tions, the  right  of  the  assignee  or  tbe  corpora- 
tion to  apply  to  a  court  of  equity  Is  not  createil 
by  the  statute  giving  direct  remedy  to  the  cred- 
itor against  the  stockholder,  but  existed  Indo 
pendently  of  the  statlite.  The  dh-ect  remedy  of 
tlie  creditor  agahist  the  stockholder  is  given  b.\ 
statute,  but  It  is  not  hiconslstent  with  the  righ- 
of  the  assignee." 

Does  the  answer  present  any  legitimate  dc 
fense  to  the  cause  of  action  set  up  in  the  pet  i 
tlon?  The  latter  alleges  that  tbe  corporation 
was  created  on  or  about  March  16, 1893.  There 
Is  no  positive  allegation  as  to  the  date  that  Dil- 
lon became  a  stockholder,  but,  as  It  Is  sought 
to  construe  his  agreement  that  he  would  be- 
come a  stockholder,  coupled  wUb  his  acceptance 
of  the  certificate  for  the  10  shares  which  was 
issued  to  him,  as  equivalent  to  a  subscrlptioD 
to  the  capital  stock,  probably  it  should  not  be 
presumed  that  he  became  a  subscriber  therein 
prior  to  the  date  and  delivery  of  such  certif- 
icate, which  was  January  28,  1894.  This  was 
more  than  10  months  after  the  corporation  was 
created,  and  but  little  more  than  8  months  be- 
fore tbe  assignment  was  made.  There  Is  noth- 
ing in  the  record  to  Indicate  that  any  of  the  In- 
debtedness which  was  created  by  the  corpora- 
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tlon  after  Dillon  became  a  stockholder  remain- 
ed unpaid  at  the  date  of  the  assignment,  nor 
that  the  rights  of  any  one,  either  as  creditor  or 
stockholder,  was  In  any  manner  prejudiced  by 
the  alleged  agreement  that  Dillon  should  be  re- 
quired to  pay  but  50  per  cent,  of  the  par  value 
of  the  stock  which  was  issued  to  hlnv.  For 
aught  that  appears  in  the  record,  a  similar 
agreement  may  have  been  entered  into  between 
all  of  the  stoclcholders.  If  such  were  the  case, 
the  transaction  vrith  Dillon  was  not  a  fraud 
sought  to  be  perpetrated  upon  the  stockholders. 
If  the  Indebtedness  was  all  created  prior  to  the 
date  that  Dillon  became  a  stoddiolder,  no  cred- 
itor has  any  cause  for  complaint  concerning  this 
agreement.  Handley  v.  Stutz,  139  U.  S.  417, 
11  Sup.  Ct.  530.  If  the  subscription  was  In- 
duced by  false  and  fraudulent  representations  of 
the  corporation,  as  alleged  in  the  answer,  why 
Is  not  such  defense  allowable  in  an  action 
brought  by  the  corporation  to  recover  upon  the 
contract  of  subscription,  where  there  ai"e  no  su- 
pervening equities?  Waldo  v.  Railroad  Co.,  14 
Wis.  575;  Upton  v.  Englehart.  3  Dili.  496,  Fed. 
Ca«.  No.  10,800;  Farrar  v.  Walker,  3  DiU.  506, 
note.  Fed.  Cas.  No.  4,679.  The  answer  alleges 
that,  aa  soon  as  the  defendant  learned  that  these 
representations  were  false,  he  wholly  repudiat- 
ed and  rejected  his  subscription.  This,  as  be- 
tween himself  and  the  corporation,  he  had  a  le- 
gal right  to  do.  We  then  have  here  a  petition 
stating  a  cause  of  action  in  favor  of  the  plaln- 
tlfT.  To  this  petition  the  defendant  answered, 
by  way  of  confession  and  avoidance,  admitting 
that  he  la  a  stockholder,  but  alleging  that  the 
<x>rporation  is  estopped  from  demanding  from 
him  the  payment  of  any  additional  sum  upon 
his  subscription,  because  of  Its  agreement,  made 
at  the  time  he  became  a  stockholder,  that  the 
amount  then  paid  should  be  received  in  full  set- 
tlement for  his  stock,  and  because  the  contract 
of  subscription  was  Induced  by  fraud  and  false 
representations  made  to  him  oy  the  corpora- 
tion, and  was  thereafter  wholly  repudiated  and 
rejected  by  him  as  soon  as  he  discovered  that 
such  representations  were  false.  The  truth  of 
these  allegations  Is  admitted  by  failure  to  reply 
thereto.  In  fact,  the  motion  for  Judgment  In 
favor  of  the  plaintiff  upon  the  pleadings  amount- 
ed, In  law,  to  a  demurrer  to  the  answer,  which, 
in  like  manner,  confesses  the  truth  of  Its  ma- 
terial allegations.  As  the  plaintiff  elected  to 
stand  on  his  motion,  the  court  properly  entered 
Judgment  in  favor  of  the  defendant  for  costs, 
and  such  Judgment  will  be  affirmed.  All  the 
Judges  concurring. 


(G  Kan.  App.  40) 

HALE  V.  ALDAFFRR. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, B.  D.     Dec.  29,  1890.) 

Actios  os  Note  —  Failukb  of  Consioekation  — 
Kelgase  of  Sl'uety. 
1.  When  the  consideration  entirely  fails  for  a 
note  in  the  hands  of  the  payee  thereof,  neither 
such  payee,  nor  a  subifequent  holder  with 
knowledge  of  the  failure  of  consideration,  can 
maintain  an  action  thereon  against  the  maker. 


2.  Where  a  note  was  executed  in  favor  of  the 
payee  thereof  by  a  principal  and  his  surety,  for 
the  purpose  of  effecting  an  exchange  of  real  es- 
tate with  such  payee,  it  cannot,  upon  the  rescis-' 
sion  of  the  contract  of  exchange,  by  an  agree- 
ment made  between  the  principal  and  payee, 
without  the  ronsont  of  the  surety,  be  transfer- 
red to  a  third  person,  in  satisfaction  of  a  del>t 
due  him  from  such  principal,  bo  as  to  bind  the 
surety. 

Clark,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Shawnee  county; 
John  Guthrie,  Judge. 

Action  by  W.  H.  Aldaffer  against  George  D. 
Hale,  administrator  of  Lydia  Nichols,  deceas- 
ed. Judgment  for  plaintiff,  defendant  brings 
error.    Reversed. 

Jetmore  &  Jetmore,  for  plaintiff  tn  error. 
W.  R.  Hazen,  for  defendant  in  «rror. 

GARVER,  J.  The  material  facts  in  this 
case  are  substantially  the  same  as  those  in- 
volved in  the  case  of  Hale  v.  Hitchcock,  3 
Kan.  App.  23,  44  Pac.  446,  the  note  sued  on 
being  the  companion  note  to  the  one  made 
the  basis  of  the  action  in  that  case.  Much  of 
the  evidence  in  this  case,  as  well  as  some  of 
the  special  findings  of  the  Jury,  add  a  color- 
ing to  the  facts  which  is  absent  from  the 
former  case;  but  the  essential  facts  remain 
the  same.  W.  H.  Aldaffer,  the  defendant  in 
error,  and  Milton  S.  Aldaffer,  on  the  one  side, 
and  John  L.  Howard,  on  the  other  side, 
agreed  upon  a  certain  exchange  and  trade  of 
real  estate,  in  which,  as  a  part  of  the  consid- 
eration therefor,  and  to  equalize  the  values  of 
the  several  properties,  the  note  in  suit  was 
executed  by  Milton  S.  Aldaffer,  as  principal, 
and  Lydia  Nichols,  now  deceased,  as  surety, 
in  favor  of  John  L.  Howard,  as  payee.  At 
this  time,  Milton  S.  Aldaffer  was  Indebted  to 
W.  H.  Aldaffer  in  a  sum  equal  to  the  amount 
of  the  note,  on  account  of  a  prior  real-estate 
transaction.  Deeds  for  the  several  properties 
were  made  and  exchanged  by  the  parties, 
and  this  note  and  two  other  notes,  aggregiit- 
ing  $600,  were  delivered  to  Howard.  A  few 
days  thereafter,  Howard  becoming  dissatis- 
fied because  of  the  alleged  minority  of  Milton 
S.  Aldaffer  at  the  time  he  executed  his  deed, 
the  trade  was  rescinded,  and  the  deeds  there- 
after executed  were  returned  to  the  respec- 
tive grantors.  In  this  last  transaction,  pur- 
suant to  an  agreement  between  the  Aldaffers 
and  Howard,  the  latter  transferred  said 
notes  to  W.  H.  Aldaffer,  it  being  agreed  be- 
tween the  Aldaffers  that  they  should  be  taken 
in  satisfaction  of  the  indebtedness  of  Milton 
S.  Aldaffer  to  him.  This  was  done  without 
the  knowledge  or  consent  of  the  surety,  Lydia 
Nichols. 

On  these  facts,  it  must  be  held  that  the  con- 
sideration for  the  note  in  suit  failed  upon  tl>e 
rescission  of  the  contract  for  the  exchange  of 
properties  between  the  Aldaffers  and  How- 
ard. The  Jury  specially  found  that  Lydia 
Nichols  executed  it  for  no  other  purpose  than 
to  effect  the  real-estate  trade,  and  that  the 
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only  consideration  for  the  transfer  of  the  note 
from  Howard  to  W.  H.  Aldatfer  was  the  re- 
turn of  the  deeds  executed  by  the  former. 
The  mere  fact  that  there  may  have  been  a 
preexisting  indebtedness  from  Milton  S.  Al- 
daffer  to  W.  H.  Aldaffer,  which  to  some  ex- 
tent influenced  the  execution  of  the  note,  does 
not  affect  the  question.  The  fact  remains 
that  the  makers  of  the  note  promised  to  pay 
the  amount  called  for  by  It  to  John  L.  How- 
ard, and  the  consideration  was  represented 
In  the  ralne  of  real  estate  to  be  conveyed 
by  Howard.  At  the  end  of  the  several  trans- 
actions between  these  parties,  the  deeds  hav- 
ing been  re-exchanged,  Howard  again  had 
his  land,  and  the  Aldaffers  were  again,  also, 
in  their  original  position.  It  needs  no  argu- 
ment to  show  that,  under  these  circumstan- 
ces, payment  of  the  note  could  not  have  been 
enforced  by  Howard;  and,  having  no  rights 
which  he  could  enforce,  it  follows,  necessari- 
ly, that  he  could  not  transfer  to  another,  who 
had  full  knowledge  of  the  facts,  rights  which 
be  himself  did  not  possess.  The  assignee  In 
such  case  acquires  only  such  rights  as  were 
possessed  by  his  assignor.  Hatch  v.  Barrett, 
S4  Kan.  223-230,  8  Pac.  129.  For  these  rea- 
sons, the  motion  made  by  the  plaintiff  in  er- 
lor  for  Judgment  upon  the  special  findings  of 
the  Jury  should  have  been  sustained.  The 
Judgment  will  be  reversed,  and  the  case  re- 
manded, with  directions  to  enter  Judgment 
on  the  special  findings  in  favor  of  the  plain- 
tiff in  error. 

GU.KESON,  P.  J.,  concurs.  CIARK,  J., 
dissents. 

(S  Kan.  App.  57) 

LETSON  V.  KOACH  et  al. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.     Jan.  9,  189&) 

ESTOPPBL  BT  DeKO. 

W.,  who  had  been  a  member  of  the  Kick- 
apoo  trilie  of  Indians,  became  a  citizen  of  the 
United  States,  and  thereafter  executed  a  deed 
of  conveyance,  with  the  general  covenants  of 
warranty,  for  certain  Indian  laiids  in  which  he 
had  an  intercnt.  but  not  the  lesal  title,  to  one 
Ij.,  not  an  Indian,  and  to  whom  a  conveyance 
of  such  lands  was  at  the  time  not  authorized 
by  law.  Subsequently,  the  legal  title  to  said 
lands  becoming  vested  in  W.  with  fail  power 
of  conveyance,  he  executed  another  deed  for 
the  same  to  N.,  who  took  with  notice  of  the 
prior  deed.  Beld,  that  W.  and  his  second  gran- 
tee were  estopped  from  setting  up  a  title  ad- 
verse to  that  attempted  to  be  conveyed  by  the 
-deed  to  L. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Atchison  county; 
Sobert  M.  Eaton,  Judge. 

Action  by  .Tesae  N.  Roach  and  others  against 
"%;V.  W.  Letson.  Judgment  for  plaintiffs.  De- 
:]fendant  brings  Mror.    Reversed. 

H.  M.  Jackson,  for  plaintiffs  in  error.  A.  F. 
Bilartlu,  for  defendants  in  error. 

CLARK,  J.     This  was  an  action  for  the  par- 
tltion  of  40  acres  of  land  la  Atchlaoa  county. 
47  P.— 21 


The  suit  was  orlglnnlly  brought  by  W.  0.  Mc- 
Clain  and  Jesse  N.  Roach  as  plaintiffs,  but 
thereafter  whatever  Interest  HcCIain  bad  la 
the  subject-matter  of  the  controversy  became  • 
vested  in  Fl-ed  Roach  and  Frank  Brown,  and 
by  supplemental  proceedings  they  were  substi- 
tuted as  parties  plaintiff  with  Jesse  N.  Roach. 
From  the  finding  of  fact  it  appears:  That  un- 
der the  treaty  of  >Iay  28,  18C3,  between  the 
United  States  and  the  Kickapoo  tribe  of  In- 
dians, the  40  acres  of  land  in  controvergy  (the 
N.  W.  Vi  of  the  N.  W.  V*.  section  5,  township  5, 
R.  17,  Atchison  county)  was  allotted  in  several- 
ty to  one  0-ketch-e,a  Kickapoo  Indian  woman. 
That  thereafter  said  allottee  died,  leaving  Sha- 
ne-ke-qua,  her  daughter,  as  her  sole  heir.  That 
Sha-ne-ke-qua  afterwards  died,  leaving  as  her 
sole  heirs  her  husband,  Wy-tah-the,  and  her 
daughter,  Qua-is.  Wy-tah-the  was  also  an  al- 
lottee imder  said  treaty,  and  on  April  1,  1871, 
had  done  all  things  necessary  to  be  done  In 
order  to  entitle  him  to  become  a  citizen  of  the 
United  States;  and  on  said  day  he  ceased  to  be 
a  member  of  said  Kicliapoo  tribe  of  Indians, 
and  became  a  citizen  of  the  United  States  and 
of  the  state  of  Kansas.  That  on  September  19, 
1882,  the  land  in  controversy  -was  vacant  and 
unocci^ied,  and  on  that  day  A.  E.  Letaon  and 
ti.  M.  Briggs  purchased  the  same  in  good  faith, 
and  for  a  valuable  consideration,  from  the  said 
Wy-tah-the  and  Qua-is;  and  the  said  land  waa 
on  that  day  conveyed  to  such  purcliasers  by  the 
said  Wy-tah-the  and  Qua-is  by  deed  of  full  gen- 
eral warranty.  In  fee  shnple,  duly  executed  and 
delivered,,  and  said  deed  was,  on  September 
28th  thereafter,  duly  recorded  in  the  office  of 
the  register  of  deeds  in  said  Atchison  county. 
That  whatever  right,  title,  or  Interest  In  or  to 
said  real  estate  the  said  grantees  acquired  by 
virtue  of  the  execution  and  delivery  to  them  of 
said  warranty  deed  had,  on  the  day  of  fhe  com;- 
meucementof  this  action,  by  successive  convey- 
ances thereof,  become  vested  In  the  plalntM  In 
error.  That  on  January  19,  1888,  the  United 
States  issued  a  patent  for  this  land  in  the  name 
of  the  original  allottee,  0-ketch-e.  That  on  Au- 
gust 31,  1889,  the  said  Wy-tah-the,  by  a  deed 
of  full  general  warranty  in  form,  conyeyed  said 
40  acres  of  hu»d  to  W.  C.  McClain  and  Jesse  N. 
Roach,  the  original  plaintiffs  herein.  That  all 
of  said  several  purchasers  of  said  real  estate 
made  their  respective  purchases  in  goood  faith 
and  for  a  valuable  consideration,  and  without 
notice  of  any  adverse  claims  thereto,  except 
as  was  Imparted  to  them  by  the  record  of  prior 
conveyances,  and  by  the  nctunl  possession  of 
said  real  estate  by  A.  E.  Letson  and  L.  M. 
Briggs  and  those  claiming  under  them.  From 
these  findings  of  fact,  the  court  held  that  the 
daed  ftom  Wy-tah-the  and  Qua-ls  to  A.  EX 
Letson  and  L.  M.  Briggs,  dated  September  19, 
1882,  was  absolutely  void,  and  that  the  gran- 
tees therein  acquired  no  title  to  the  land  In 
controversy,  but  that  by  the  purchase  and  deed 
frcon  Qua-ls  and  her  husband  of  date  August 
19,  1886,  and  the  mesne  conveyances  thereun- 
der, the  plaintiff  in  error  acquired  all  the  title 
Which  Qua-is  had  in  and  to  said  land,  being  an 
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tmdlvlded  one-half  thereof,  and  that  by  the  pur- 
chase and  deed  from  Wy-tah-the  of  August  31, 
1SS9,  and  the  mesne  conveyances  thereunder, 
the  defendants  In  error  acquired  all  the  title 
which  Wy-tah-the  had  In  and  to  said  land,  being 
the  other  undivided  one-half  thereof;  that  the 
parties  to  this  action  arc  tenants  In  common, 
and  are  entitled  to  a  partition  of  said  real  es- 
tate. Judgment  and  decree  were  rendered  in 
accordance  with  the  conclusions,  of  law  as  so 
found  by  the  court,  and  the  defendant,  Letson, 
brings  the  case  here,  alleging  error  in  the  con- 
clusions of  law  upon  the  facts  as  found,  and  In 
the  rendition  of  the  judgment  and  decree. 

It  will  be  observed  that  the  title  of  the  plain- 
tiff In  error  is  based  upon  a  deed  of  full  gen- 
eral warranty  executed  and  delivered  by  Wy- 
tah-the  on  September  19,  1882,  while  the  de- 
fendants in  error  ground  their  claim  to  the  same 
land  upon  a  lllce  deed  executed  by  the  same 
grantor  on  August  31,  1889.  The  question  then 
presented  is  as  to  whether  the  deed  executed 
in  1882  transferred  title  to  the  real  estate  there- 
in described,  and,  if  not,  then  as  to  its  legal  ef- 
fect upon  after-acquired  Interest  therein.  By 
article  2  of  said,  treaty  of  May  28,  1863,  It  was. 
provided  (as  to  assignments  or  allotments,  and 
as  to  the  title  or  right  thereby  vested  In  such 
allottees)  that,  "when  such  assignments  shall 
have  been  completed,  certificates  shall  be  Issued 
by  the  conmiis^onerB  of  Indian  affairs  for  the 
tracts  assigned  In  severalty,  specifying  the 
names  of  the  individuals  to  whom  they  have 
been  assigned,  respectively,  and  that  said  tracts 
are  set  apart  for  the  perpetual  and .  exclusive 
use  and  benefit  of  such  assignees  and  their  heirs. 
Until  otherwise  provided  by  law  such  tracts  shall 
be  exempt  from  levy,  taxation  or  sale  and  shall 
be  alienable  In  fee,  or  leased,  or  otherwise  dls- 
Ijosed  of  only  to  the  United  States,  or  to  per- 
sons then  being  members  of  the  Klckapoo  tribe, 
and  of  Indian  blood,  with  the  permission  of  the 
president,  and  under  such  rules  and  regulations 
as  the  secretary  of'  the  interior  shall  provide, 
except  as  may  be  hereafter  provided  by  law." 
No  provision  was  made  by  law  for  the  sale  of 
such  lands  prior  to  the  act  of  congress  of  Au- 
gust 4,  1886  (Acts  Cong.  1886-87,  p.  219).  By 
section  2  of  that  act  It  is  provided  that  "where 
allottees  trader  the  aforesaid  treaty  shall  have 
died,  or  shall  hereafter  decease,  leaving  heirs 
surviving  them,  and  without  having  obtained 
patents  for  lands  allotted  to  them  In  accordance 
with  the  provisions  of  said  treaty,  the  secretary 
of  the  Interior  shall  cause  patents  in  fee  simple 
to  issue  for  the  lands  so  allotted.  In  the  names 
of  the  original  allottees,  and  such  allottees  shall 
be  regarded  for  the  purpose  of  a  careful  and 
just  settlement  of  their  estates,  as  citizens  of 
the  United  States  and  of  the  state  of  Kansas." 
Under  section  2448,  Rev.  St.  U.  S.  1874.  the 
patent,  when  Issued  to  a  person  who  had  pre- 
vlou-sly  died,  passes  the  title  to  the  lands  there- 
in to,  and  the  same  become  vested  In,  the  heirs, 
devisees,  or  assigas  of  the  deceased  patentee. 
On  September  19,  1882,  under  said  treaty  and 
allotment,  the  fee  title  to  this  40-acre  tract  of 
land  was  In  the  United  States,  while  the  right 


to  perpetual  and  exclaslve  use  thereof  was  vest- 
ed In  Wy-tah-the  and  Qua-is  In  equal  parts,  to 
be  by  them  so  held  until  otherwise  provided  by 
law.  On  that  day  Wy-tah-the  attempted  to 
convey  such  real  estate  to  A.  E.  Letson  and  L. 
M.  Briggs.  But  no  title  passed  to  such  gran- 
tees, as  they  were  not  n^embers  of  the  tribe  of 
Klclcapoo  Indians;  and  only  the  United  States, 
or  persons  who  were  members  of  the  Klckapoo 
tribe  and  of  Indian  blood,  could  at  that  time 
acquire  any  interest  In  said  real  estate.  It  is 
agreed  by  all  parties  to  this  action  that,  by  the 
provisions  of  said  act  of  congress,  the  ftiU  legal 
title  to  the  land  In  controvert  thereby  became 
vested  In  Wy-tah-the  and  Qua-ls,  the  sole  sur- 
viving heirs  of  O-ketch-e.  After  that  act  be- 
came a  law,  Wy-tah-the  attempted  to  convey 
the  land  to  the  grantors  of  the  defendants  in 
error;  but  the  plaintiff  in  error  Insists  that,  a» 
soon  as  this  full  legal  title  became  vested  lu 
Wy-tah-the  and  Qua-is,  it  Instantly  passeti 
through  them  and  by  mesne  conveyance,  to 
the  plaintiff  in  error,  by  virtue  of  the  cove- 
nants of  warranty  contained  In  the  deed  of  Sep- 
tember 19,  1882,  and  the  estc^tpel  thereby  cre- 
ated. If  he  Is  right  in  this  contention,  the 
court  eiTed  In  Its  conclusion  of  law.  Under  the 
findings  of  fact,  Wy-tah-the,  on  the  date  of  the 
execution  and  delivery  by  him  of  his  deed  of 
general  warranty  of  Septen»ber  19,  18S2.  was 
no  longer  a  member  of  the  Klckapoo  tribe.  He 
was  no  longer  a  ward  of  the  nation,  but  was  a 
citizen  of  the  United  States,  and  of  the  state 
of  Kansas,  and  was  enjoying  the  full  benefits  of 
such  citizenship.  The  same  rules  should  there- 
fore obtain  In  arriving  at  a  concision  as  to  the 
legal  effect  of  his  acts  as  would  be  applied  to 
similar  conduct  on  the  part  of  any  other  cit- 
izen. He  was  at  liberty  to  add  to  his  deed  the 
ordinary  covenants  of  seisin  and  warranty;  and. 
having  done  so,  Wy-tah-the.  and  all  persons 
claiming  imder  hinv  through  any  subeeqnent  coa- 
veyance,  are  estopped  by  such  warranty  fWm 
asserting  title  to  said  premises  as  against  bis 
former  grantees  and  their  heirs  and  assigns,  w 
from  conveying  It  to  any  other  party.  Jenkln» 
v.  Collard,  145  U.  S.  546,  :3  Sup.  Ct.  868;  Men- 
ger  V.  Carruthers,  3  Kan.  App.  75.  44  Pac. 
1096;  Scofilns  v.  Grandstaff,  12  Kan.  4<57: 
Armstrong  v.  Building  Co.  (KatL  Sup.)  45  Fac. 
67;  Smith  v.  WlUiams,  44  Mich.  240,  6  N.  W. 
662.  The  cotut  therefore  erred  In  Its  cont^ 
slons  of  law,  and  should  have  sustained  the  mo- 
tion of  the  plaintiff  in  error  for  judgment  In  hi.<> 
favor  upon  the  findings  of  fact.  The  judgment 
will  therefore  be  reversed,  and  the  catise  re- 
manded for  ftirther  proceedings  In  acoordanee 
with  the  views  berebi  expressed.  AH  the  jik^k! 
concurring. 

(S  Kan.  App.  Si 
WESTERVELT  et  al.  v.  JONES  et  aL 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.     Dec.  29,  1896.) 

Actios  on  Forbion  Jddombnt— Prbscmptioss— 
Demurrer. 
1.  It  will  be  presumed,  in  the  absence  ot  evi- 
dence to  the  contrary,  in  favor  of  courts  ei 
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general  jurisdiction  of  slater  states,  that  tfr<»v  i 
have  the  authority  they  assume  to  exercise, 
and  that  the  modes  of  procedure  by  thorn, 
though  different  from  that  estal)li»hed  by  the 
laws  of  this  state,  are  authorized  by  the  laws 
of  the  state  in  which  they  act. 

2.  A  general  demurrer  to  a  petition  only  raises 
the  question  of  the  sufficiency  of  the  petition 
to  state  a  cause  of  action,  not  the  right  of  the 
plaintiff  to  maintain  an  action  for  such  cause  of 
action,  if  one  exists. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Wyandotte  coun- 
ty;  Henry  L.  Alden,  Judge. 

Action  by  John  O.  Westervelt  and  others 
against  L.  M.  Jones  and  J.  L.  Jones.  From 
an  order  sustaining  a  demurrer  to  the  com- 
plaint, plaintiffs  bring  error.    Reversed. 

Van  Syckel  &  Llttlck,  for  plaintiffs  In  error. 
Samuel  Maher,  for  defendants  Im  error. 

GILKESON,  P.  J.    In  1885,  one  H.  T.  Jop- 
lln.  In  the  circuit  court  of  Franklin  county, 
IlL,   recovered  a  Judgment  against  the  de- 
fendants in  error  for  the  sum  of  $271.69, 
which  said  judgment  was  afterwards  duly 
assigned  of  record  to  the  testator  of  plaintiffs 
in  error,  who,  in  1891,  brought  this  action  up- 
on said  judgment    To  the  petition  filed  in 
this  case  the  defendants  filed  a  demurrer, 
upon  the  ground  that  the  petition  does  not 
state  facts  sufilclent  to  constitute  a  cause  of 
action.    This  demurrer  was  sustained.    The 
petition  sets  forth  the  facts  necessary  to  be 
alleged  in  an. action  of  this  nature,  and  as  an 
exhibit  thereto,  and    made  a   part    thereof, 
the  proceedings  bad  in  the  circuit  court  of 
Franklin  county,   lU.;    and   it  is  contended 
that  the  recitals  therein  contradict  the  aver- 
ments of  the  petition,  and,  when  taken  to- 
gether, show  that  the  Franklin  county  court 
bad  no  jurisdiction  of  the  defendants  In  er- 
ror at  the  time  said  judgment  was  render- 
ed, by  reason  of  a  certain  stipulation  filed  In 
said  court.    It  appears,  from  the  exhibit,  that 
after  certain  proceedings  had  been  had  In 
tbe  case  of  Jc^lin  v.  Jones  &  Jones,  the  fol- 
lowing agreement   was   presented   In    open 
court:    "State  of  Illinois,  Franklin  Ck)unty— 
ss.:   In  Circuit  Court  to  October  Term,  1885. 
H.  T.  Joplln  V.  L.  M.  Jones,  J.  L.  Jones,  and 
G.  C.  Ross.    Chancery.    It  is  agreed,  by  and 
between  the  plaintiff  and  defendants,  two  of 
the  defendants  In   the  above-styled   cause, 
that  said  defendants  are  to  cause  to  be  con- 
-reyed  to  the  plaintiff  200  acres  of  land,  situ- 
a.te  In  a  body,  situate  In  Texas  county.  Mo., 
<?lear  of  all  Incumbrances  or  liens;  and  they, 
-tbe  defendants  above  named,  agree  that  a 
<;ertain  judgment  rendered  In  tay<yr  of  Leona- 
dJs  Doty  and  against  the  plaintiff  in  this  suit, 
:Cor  $265,  rendered  at  the  October  term,  1885, 
of  the  above-described  court,  shall  be  a  lien 
oxx  the  following  described  real  estate,  to  wit: 
TJie  W.  %  S.  B.  %  and  S.  E.  %  S.  E.  14  of  sec- 
t:ion  5,  and  W.  %  S.  W.  %  of  section  4,  except 
tutxree  acres  In  the  N.  E.  comer  of  the  N.  W. 
orT   the  8.  W.  %,— all  In  township  No.  7  S.,  R. 
1     B.,  situated  In  Ftanklin  cotmty,  111.;    and 


they  agree  to  assume  the  payment  of  the 
above  judgments,  and  It  Is  further  agreed 
'hat  the  above  suit,  so  far  as -it  relates  to 
said  J.  li.  Jones  and  L.  M.  Jones,  shall  be  dis- 
missed, as  to  them,  at  their  costs.  Dated 
this  Nov.  11,  1885.  H.  T.  Joplln  [Seal],  Plain- 
tiff. Lawrence  M.  Jones  [Seal],  John  h.  Jones 
[Seal],  Defendants."  And  thereupon  the 
court  rendered  the  following  judgment: 
"Whereupon  It  is  ordered,  adjudged,  and  de- 
creed by  the  court  that  this  cause  be  dis- 
missed, upon  the  conditions  stipulated  in  said 
judgment.  It  is  further  ordered,  adjudged, 
and  decreed  by  the  court  that  the  .said  de- 
fendants L.  M.  Jones  and  J.  L.  Jomes  convey 
or  cause  to  be  conveyed  to  the  said  complain- 
ant, Howell  T.  Joplln,  two  hundred  acres  of 
land  In  Texas  county,  Missouri,  mentioned 
la  said  agreement.  It  is  further  ordered,  ad- 
judged, and  decreed  by  the  court  that  the 
said  complainant,  Howell  T.  Joplin,  have 
judgment  against  the  said  defendants  L.  M. 
Jones  and  J.  L.  Jones  for  the  sum  of  $271.60, 
—said  judgment  to  be  satisfied  upon  the  pay- 
ment by  the  said  defendants  L.  M.  Jones  and 
J.  L.  Jones  of  the  judgment  rendered  by  the- 
court,  at  the  present  term  thereof,  against 
Howell  T.  Joplln,  in  favor  of  Leonadis  Doty; 
and  that  said  complainant,  Howell  T.  Jop- 
lln, have  execution  against  the  said  defend- 
ants L.  M.  Jones  and  J.  L.  Jones  for  the 
amount  of  the  judgment,  to  wit  the  sum  of 
$271.69,  together  .with  the  costs  of  this  pro- 
ceeding." 

The  defendants  in  error  contend  that  the 
judgment  or  decree  sued  upon  shows  upon  its 
face  that  It  was  rendered  after  the  court  lost 
jurisdiction  of  the  parties  and  of  the  cause 
of  action  which  was  before  it  by  a  dismissal 
of  the  case  as  to  them  before  said  judgment 
was  rendered,  and,  consequently,  the  demur- 
rer was  properly  sustained.  We  cannot  agrea 
with  them  in  this  contention.  The  record 
shows  that  at  one  time  the  court  did  have 
jurisdiction  of  the  defendants  in  error,  and, 
being  a  court  of  general  jurisdiction,  having 
once  acquired  jurisdiction.  It  will  be  presum- 
ed to  exist  until  the  contrary  Is  shown,  and 
"a  want  of  jurisdiction  must  affirmatively 
appear,  either  by  the  record,  or  dehors  the 
record,  or  it  will  be  conclusively  presumed." 
Black,  Judgm.  |  896.  "It  will  be  presumed, 
in  the  absence  of  evidence  to  the  contrary, 
in  favor  of  courts  of  general  jurlsdlctlmi  of 
sister  states,  that  they  have  the  authority 
they  assume  to  exercise,  and  that  the  modes 
of  procedure  pursued  by  them,  though  dif- 
ferent from  that  established  by  the  laws  o* 
this  state,  are  authorized  by  the  laws  of  tht 
state  in  which  they  act."  Dodge  v.  Coffin. 
15  Kan.  277;  Ward  v.  Baker,  16  Kan.  3Ss, 
Comstock  V.  Adams.  23  Kan.  3C5.  The  stipu- 
lation is  Inartlstically  drawn,  but  the  evident 
intention  of  the  parties  was  that  Joplln  was 
to  have  conveyed  to  him  200  acres  of  land 
in  Texas  coimty.  Mo.;  that  tlie  court  was  to 
secure  to  him  a  lien  upon  the  lands  in  Frank- 
lin county.  111.,  for  the  amount  of  the  judg- 
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ment  Doty  bad  obtained  against  bim;  and 
tbat  Jones  &  Jones  were  to  afisume  tbe  pay- 
ment of  the  Judgment  Tbese  were  tbe  con- 
siderations for  tbe  dismissal.  Tbls  is  clear- 
ly tbe  construction  placed  upon  tbls  stipiila- 
tion  by  the  Franklin  count)'  court,  and  it 
acted  upon  this  understanding  in  doing  as  it 
did.  It  rendered  a  decree  for  the  convey- 
ance of  the  Missouri  land.  It  undertook  to 
make  tbe  Joneses  legally  liable  to  pay  tbe 
Doty  Judgment  by  creating  a  lien  upon  tbe 
land,  In  a  way  tbat  it  evidently  believed  was 
the  onty  way  tbat  it  could  be  effectually  done, 
viz.  by  rendering  a  Judgment  for  the  amount; 
and,  to  protect  all  the  parties,  the  court  fur- 
ther provided  tbat  this  Judgment  should  be 
.satisfied  upon  the  payment  of  the  Doty  Judg- 
ment If  the  court  committed  error  in  this, 
it  cannot  be  considered,  or  reviewed  by  a 
court  in  which  such  Judgment  may  thereaft- 
er be  sued  upon.  Freem.  Judgm.  (3d  Ed.)  § 
330;  Black.  Judgm.  {  889;  Semple  v.  Wright, 
32  Cal.  (559.  But,  did  the  court  dismiss  the 
case  as  to  the  Joneses,  or  any  one  else?  We 
think  not.  Tbe  Judgment  is  "tbat  this  cause 
be  dismissed  upon  the  conditions  stipulated 
in  said  agreement"  In  tbe  judgment  the 
court  enforced  the  terms  and  conditions  of 
the  entire  stipulation  as  It  understood  it, 
and  had  the  power  to  do  by  the  terms  there- 
of. The  whole  Judgment  was  a  single  act, 
done  while  all  tbe  parties  were  present  and 
while  the  court  still  had  Jurisdiction.  But, 
suppose  we  concede  tbat  the  record  shows 
that  the  case  was  dismissed  as  to  the  Jones- 
es. The  record  shows  that  the  court  did  ren- 
der a  Judgment  aa  though  It  still  had  Juris- 
diction of  their  persons.  Then  it  will  be  pre- 
sumed, in  the  absence  of  any  showing  to  the 
contrary,  that  the  court  reinstated  the  case. 
It  certainly  bad  power  to  do  so;  and,  "being 
a  court  of  general  Jurisdiction,  the  presump- 
tion is  in  favor  of  tbe  authority  which  it  as- 
sumed to  exercise."  We  think  there  is  no 
conflict  between  the  statements. 

The  other  points  urged  by  defendants  in 
error  in  their  brief  we  do  not  consider  at  this 
time.  The  only  question  raised  by  the  plead- 
ings is  upon  general  demurrer.  As  we  have 
stated,  this  only  raises  the  question  as  to  the 
sufficiency  of  the  allegations  of  the  petition  to 
state  a  cause  of  action,  not  tbe  right  of  the 
plaintiff  to  maintain  an  action  for  such  a  cause 
of  action,  if  any  exists.  The  Judgment  of  the 
court  sustaining  the  demurrer  will  be  over- 
ruled, and  cause  remanded  for  further  pro- 
ceedings. 

(5  Kan.  App.  17) 

BUSBNBARK  et  al.  v.  PARK  et  al. 
(Court  of  Appeals  of  Kansas.  Northern  Depart- 
ment E.  D.     Dec.  29,  1896.) 

Appeal— AssioNMKST  op  Eruors— Review. 

1.  Tlie  rules  of  this  court  were  adopted  to  be 
observed  and  followed;  and  counsel  wiRhing  er- 
rors considered  must  specifically  assign  the 
same  in  their  briefs;  this  court  cannot  search 
for  them. 


2.  The  findings  of  the  court  in  this  case  are 
supported  by  the  evidence,  and  warrant  the 
judgment  rendered. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Atchison  county; 
Robert  M.  Eaton,  Judge. 

Action  between  Newell  P.  Busenbark  and 
others  against  Richard  A.  Park  and  others. 
From  the  Judgment,  Busenbark  and  others 
bring  error.     Affirmed. 

J.  F.  Tufts,  for  plaintiffs  in  error.  W.  W. 
&  W.  F.  Guthrie,  for  defendants  In  error. 

OILKESON,  P.  J.  We  aie  again  compelled 
to  call  attention  to  tbe  rules  of  this  court  with 
ref^ence  to  the  form  and  subject-matter  of 
briefs  filed  by  plaintiffs  in  error.  In  this  case 
the  brief  consists  of  17  pages  in  "Long  Primer 
Type,"  all  of  which  are  styled  "Statements 
of  Case  and  Assignment  of  Ekror,"  which  cer- 
tainly cannot  be  termed  a  "Concise  Abstract 
or  Statement."  And  we  are  unable  to  find 
a  single  speclflcatlon  of  error  relied  npon  set 
out  separately  and  particularly,  while  tbe  ar- 
gument is  scattered  through  and  upon  each 
and  every  page.  The  rule  referred  to  was 
adopted  for  the  purpose  of  affording  to  tbe 
court  and  counsel  the  fullest  opportunities 
and  best  means  for  tbe  consideration  and  dis- 
Itosition  of  cases,  not  mere  suggestions  to  be 
observed  or  not,  at  the  pleasure  of  attorney*; 
and,  where  eirors  are  not  assigned  in  tbe 
brief  of  counsel,  we  cannot  search  for  tbem, 
bat  can  only  examine  the  errors  alleged.  It 
Is  true  that,  if  any  glaring  error  to  the  preju- 
dice of  the  rights  of  tbe  plaintiffs  in  error  ap- 
peared, we  might  be  constrained  to  notice  It 
We  have  examined  the  record,  which  is  very 
voluminous,  consisting  of  nearly  500  pages, 
with  numerous  exhibits,  and  none  sucb  appear. 
The  findings  of  the  court  are  supported  by 
the  evidence,  and  warrant  the  judgment  ren- 
dered. The  Judgment  will  therefore  be  af- 
firmed. 


(S  Kan.  App.  4E> 
BROWN  V.  JBNK8. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment E.  D.     Dec.  29,  1896.) 
Kbplevik — Appeal  prom  Jcstice — Juoomest. 

1.  When  an  action  in  replevin  is  commenced 
before  a  justice  of  the  peace,  and  by  appeal  tak- 
en to  the  district  court,  the  latter  coart  ha» 
jurisdiction  to  render  judRment,  in  case  a  re- 
turn of  the  property  cannot  be  had,  for  tbe  foU 
value  of  the  property,  even  though  it  exceeds 
$1(K). 

2.  The  record  in  this  case  examined,  and 
found  to  contain  no  reversible  error. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Wyandotte  comi- 
ty;  H.  Ii.  Alden,  Judge. 

Action  by  M.  W.  Jenks  against  J.  O.  Brow*. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.    Affirmed. 

Asber,  Prankey  &  Tosh,  foe  plaintlfF  in  «r 
ror.    J.  K.  Cubbison,  for  defendant  la  error. 
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GJ.LKESON,  P.  J.  The  facts  In  this  case, 
as  shown  by  the  testimony  and  found  by  the 
jury,  are  very  few.  On  January  10,  1801,  M. 
W.  Jenks  borrowed  of  J.  0.  Brown  $100,  giv- 
ing his  note  for  $126,  payable  In  60  days,  and 
secured  by  a  chattel  mortgage  on  one  French 
coach  or  back,  one  new  set  of  coach  harness, 
one  two-seated  landau,  and  one  two-seated 
carryall.  On  May  7,  1891,  Jenks  gave  a  re- 
newal note  for  this  $125  note  In  the  sum  of 
$175.  In  November,  1891,  Brown  received 
$25,  and  In  the  following  February  he  re- 
ceived $75,  which  amounts  were  to  be  cred- 
ited upon  the  note,  and  he  also,  through  a  cer- 
tain real-estate  deal,  received  the  sum  of  $50, 
which  should  be  credited;  making,  in  all,  a 
total  credit  of  $150  upon  an  actual  loan  of' 
$100,  with  Interest  at  the  rate  of  10  per  cent 
per  annum  for  the  term  of  about  13  months. 
The  errors  assigned  are:  (1)  In  the  giving 
and  refusing  instructions;  (2)  the  special  find- 
ings are  contrary  to  all  the  evidence.  Incon- 
sistent with  each  other,  and  are  contrary  to 
the  weight  of  the  testimony,  and  show  that 
the  Jury  totally  disregarded  the  evidence;  and 
(3)  that,  this  case  coming  Into  the  district 
court  by  appeal  from  justice  of  the  peace 
court,  the  judgment  could  not  be  for  more 
than  $100.  being  the  limit  of  jurisdiction  in 
the  Justice's  court. 

The  Instructions  are  as  follows:  "(1)  The 
plaintiff  claims  that  at  the  time  of  the  com- 
mencement of  this  action  he  had  a  special 
ownership  in,  and  was  entitled  to  the  imme- 
diate possession  of,  the  following  described 
personal  property,  to  wit,  one  French  coach 
or  hack,  one  new  set  of  tiamess  for  the  same, 
one  two-seated  landau,  one  two-seated  carry- 
all, under  and  by  virtue  of  a  certain  chattel 
mortgage  before  that  time,  to  wit,  on  the 
7th  day  of  May,  A.  D.  1801,  executed  and  de- 
livered by  the  defendant  to  the  plaintifC  to 
secnse  the  payment  of  a  certain  promissory 
note  for  the  sum  of  $1^,  payable  on  or  be- 
fore July  10,  1891,  with  interest  thereon  at 
the  rate  of  ten  per  cent,  per  annum  from  ma- 
turity. The  defendant  admits  the  execution 
and  delivery  of  the  note  and  mortgage  men- 
tioned in  plaintiff's  bill  of  particulars,  but 
claims  that  the  consideration  for  such  note 
was  usurious,  in  that  It  was  taken  by  the 
plaintiff  for  an  amount  in  excess  of  the 
amount  which  was  paid  by  the  plaintiff  to 
the  defendant  therefor,  and  further  claims 
that  the  amount  due  from  the  defendant  to 
the  plaintiff  upon  such  promissory  note  was 
fully  paid  before  the  commencement  of  this 
action.  (2)  The  burden  of  proof  is  upon  the 
defendant,  and  he  must  prove  by  a  preponder- 
ance of  the  evidence  every  material  ingredi- 
ent of  bis  said  claim.  By  a  preponderance  of 
the  evidence  is  not  necessarily  meant  the 
greater  number  of  witnesses  on  the  one  side 
or  the  other;  but  it  is  that  evidence  which 
cinder  all  the  circumstances  in  the  case  is  en- 
titled to  the  greater  weight,  and  is  most  con- 
vincing and  satisfactory  to  the  minds  of  the 
f  urors.    In  arrt'»ing  at  the  weight  to  Ije  given 


to  the  testimony  of  the  witnesses,  the  Jury  has 
the  right  to  take  into  consideration  the  con- 
duct and  demeanor  of  the  witnesses  whUe  tes- 
tifying, their  manner  of  testifying,  their  op- 
portunity for  seeing  and  knowing  the  things 
concerning  which  they  have  testified,  their 
apparent  Interest  or  want  of  interest  in  the  re- 
sult of  the  case,  and  all  other  facts  and  dr- 
cumstances  appearing  on  the  trial  which  may 
lead  to  a  proper  understanding  of  the  truth 
of  their  several  statements,  and  the  weight 
to  be  attached  to  their  testimony.  The  jury 
is  the  exclusive  judge  of  the  facts  proven, 
the  weight  of  the  evidence,  and  the  credibility 
of  the  witnesses.  (3)  A  mortgagee  of  personal 
prc^erty,  after  default  in  the  payment  of  the 
amount  due  upon  such  mortgage,  or  after  the 
conditions  of  said  mortgage  have  been  broken, 
is  entitled  to  the  possession  of  such  property; 
and  If  the  mortgagor,  upon  demand  made 
therefor  by  the  mortgagee,  refuses  to  sur- 
render such  possession  to.  the  mortgagee,  the 
mortgagee  may  maintain  an  action  In  replevin 
for  the  recovery  of  such  possession;  and  In 
tliis  case.  If  you  find  from  the  evidence  that 
at  the  time  of  the  commencement  of  this 
suit  there  was  an  amount  due  from  the  de- 
fendant to  the  plaintiff  upon  the  Indebtedness 
secured  by  the  chattel  mortgage  In  contro- 
versy, and  that  the  defendant,  after  demand 
made  by  the  plaintiff  for  the  possession  of 
such  property,  refused  to  surrender  such  pos- 
session to  the  plaintiff,  then  the  i^aintiff 
would  be  entitled  to  recover,  to  this  action, 
such  i)ossession,  and  your  verdict  should  be 
for  the  plaintiff  for  such  possession,  together 
with  a  finding  of  the  amount  which  you  find 
from  the  evidence  to  have  been  due  at  the 
time  of  the  commencement  of  the  action  from 
the  defendant  to  the  plaintiff  upon  the  in- 
debtedness secured  by  such  chattel  mortgage. 
(4)  I  further  instruct  you  that  under  the  laws 
of  this  state,  if  any  person  contracts  for  a 
greater  rate  of  Interest  than  ten  per  cent,  per 
annum,  he  sliall  forfeit  all  interest  so  con- 
tracted in  excess  of  such  ten  per  cent,  and 
In  addition  thereto  shall  forfeit  a  sum  of 
money  equal  to  the  amount  of  Interest  so  con- 
tracted for  In  excess  of  the  ten  per  cent,  per 
annum.  (5)  In  arriving  at  the  amount  if 
any,  which  was  due  upon  the  promissory  note 
secured  by  the  chattel  mortgage  in  contro- 
versy in  this  case,  you  will  take  into  consid- 
eration the  amount  which  the  evidence  shows 
to  have  been  paid  by  the  plaintiff  to  the  de- 
fendant thereon;  and  if  you  find  from  the 
evidence  that  the  amount  for  which  such  note 
was  given,  together  with  the  Interest  .speci- 
fied to  be  paid  thereon  as  stated  in  said  note, 
exceeds  the  amount  paid  by  plaintiff  to  or 
for  the  defendant  therefor,  together  with  ten 
per  cent,  interest  per  annum  upon  such  prin- 
cliMil  sum,  then,  as  above  stated,  you  will  de- 
duct all  of  such  amount  in  excess  of  sucli 
principal  sum,  with  Interest  thereon  at  the 
rate  of  ten  per  cent,  per  annum,  and,  in  ad- 
dition thereto,  you  will  further  deduct  from 
such  principal  sum  and  lawful  interest  aa 
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amount  equal  to  tbe  amount  of  Interest  con- 
tracted for,  as  above  stilted,  In  excess  of  ten 
per  cent,  per  annum.  You  will  further  take 
into  consideration,  In  determining  the  amount 
due  upon  this  note.  If  any,  all  moneys  which 
tbe  testimony  shows  to  have  been  paid  by  the 
plaintiff  to  the  defendant  therefor,  and  all 
sums  which  tbe  evidence  shows  to  have  been 
I>ald  by  tbe  defendant  to  the  plaintiff  in  pay- 
ment of  the  Indebtedness  evidenced  by  such 
promissory  note.  (C)  If  you  find  from  the 
evidence  in  the  case  that  there  was  any 
amount  due  from  the  defendant  to  tbe  plain- 
tiff upon  th»  promissory  note  secured  by  the 
chattel  mortgage  in  controversy  at  the  time 
of  the  commencement  of  this  action,  and 
that  the  plaintiff  was  at  that  time  entitled  to 
tbe  possession  of  said  property  by  reason  there- 
of, tbe  form  of  your  verdict  will  be:  [Here 
follows  form  of  verdict.]  (7)  If  you  find  from 
the  evidence  that  there  was  nothing  due  to 
the  plaintiff  upon  the  promissory  note  secured 
by  the  chattel  mortgage  In  controversy  at  the 
time  of  the  commencement  of  tbis  action,  the 
form  of  your  verdict  will  be:  [Here  follows 
form  of  verdict.]" 

Tbe  special  findings  are  as  follows:  "(1) 
What  amount  of  money  did  the  plaintiff  pay 
to  the  defendant  personally,  and  to  parties 
by  bis  direction,  as  a  consideration  for  the 
note  executed  January  10,  1891?  Ans.  $100 
(one  hundred  dollars).  (2)  Did  the  defendant, 
at  or  about  tbe  time  of  tbe  execution  of  said 
note  of  January  10,  1891,  agree  to  pay  plain- 
tiff for  his  time  and  trouble  in  paybig  the 
bills  and  claims  paid  by  plaintiff  as  a  part 
of  the  consideration  of  said  note?  Ans.  No. 
(3)  In  case  you  give  an  affirmative  answer  to 
the  last  question,  then  answer  bow  much  he 
agreed  to  pay  for  such  services.  (Njt  an- 
swered.) (4)  At  tbe  time  of  the  execution  of 
the  second  note,  May  — ,  1891,  how  much  did 
defendant  owe  plaintiff  for  money  paid  de- 
fendant personally  and  to  bis  use?  Ans.  Noth- 
ing. (5)  How  much  did  be  owe  for  interest 
at  the  legal  rate?  Ans.  Nothing.  (6)  How 
much  did  he  owe  for  plaintiff's  services? 
How  much  did  he  owe  for  insurance?  Ans. 
Nothing  for  services  or  insurance.  (7)  It  is 
admitted  by  plaintiff  that  defendant  made 
two  payments  on  the  last  note,— one  of  $25, 
and  one  of  $75.  Did  he  make  any  additional 
payments  that  should  be  credited  on  said 
note?  if  so,  how  much?  Ans.  $50  at  the  time 
of  the  real-estate  deal.  (8)  In  case  you  should 
find  that  usurious  Interest  formed  a  part  of 
the  consideration  of  the  note  executed  May 
— ,  1891,  then  answer  how  much  of  said  con- 
siderhtlon  was  made  up  of  usurious  interest. 
Ans.  Sixty  dollars." 

We  think  the  instructions  clearly,  fully,  and 
correctly  declare  the  law  of  this  case,  and  tbe 
conflict  therein  with  reference  to  tbe  burden 
of  proof  Is  more  Imaginary  than  real,  and, 
if  It  existed  to  tbe  extent  claimed  by  the 
plaintiff  In  error,  we  fail  to  see  bow  he  was 
prejudiced  then'l)y;  and  we  have  failed  to 
discover  any  objection  or  exception  taken  and 


saved  by  him  in  the  court  below  to  the  order 
of  the  court  granting  the  defendant  tbe  right 
to  open  and  close.  In  tbe  refusal  of  instruc- 
tions asked,  we  see  no  error. 

We  canot  agree  with  plaintiff  in  error  as 
to  the  special  findings.  We  think  they  are 
fully  sustained  by  the  evidence.  Nos.  4,  5, 
and  6  are  perhaps  inconsistent,  but  under  the 
other  findings  and  tbe  admitted  facts  It  is  a 
matter  of  simple  calculation  to  determine  the 
correct  answers  to  tbes^  questions;  and  the 
jury  evidently  understood  these  questions  to 
have  reference  to  anything  due  outside  of.  or 
in  addition  to,  tbe  money  received  when  the 
first  note  was  given.  But  whatever  under- 
stauding  the  jury  may  have  bad  of  these  ques- 
tions, the  answers  are  not  important,  in  view 
of  the  answers  made  to  the  other  questions, 
stating  tbe  amount  of  money  actually  paid 
to  Jenks,  and  tbe  amount  repaid  by  him. 

Tbe  last  contention  of  tbe  plaintiff  In  error 
is  not  tenable.  "A  justice  of  the  peace  ha.-i 
jurisdictiou  of  all  actions  of  replevin  where 
the  property  in  controversy  does  not  exceed 
$100  in  value  •  •  •  (section  55,  Justices' 
Code);  and,  for  tbe  purpose  of  fixing  juris- 
diction of  the  justices,  the  value  placed  upon 
the  property  In  the  replevin  affidavit  gov- 
erns •  ♦  ♦  (section  62,  Justices' Code);  and 
the  justice  may  render  judgment  for  tbe  full 
value  of  the  property  'in  case  a  return  (of  the 
property]  cannot  be  had,  and  costs  of  suit' 
*  *  •  (section  55,  Justices'  Ode)."  Now. 
the  district  com*t,  In  rendering  the  judgment 
in  this  case,  followed  literally  tbe  foregoing 
sections  of  the  Justices'  Code,  and  therefore 
no  error  was  committed  in  rendering  the 
Judgment.  Griffiths  v.  Wheeler,  31  Kan.  24,  2 
Pac.  842.  Tbe  judgment  of  the  court  below 
will  be  affirmed. 


(5  Kan.  App.  m 
COUNTY  COM'BS  OP  WYANDOTTE 
COUNTY  et  al.  v.  KANSAS  CITY, 
FT.  S.  &  M.  R.  CO. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, B.  D.     Dec.  29,  1806.) 

0NCON8TITDTIOX*L    LaW— EFFECT— T  AX  ATIOS. 

An  unconstitutional  act  is  not  a  law.  It 
confers  uo  rights.  Imposes  no  duties,  affords  no 
protection,  and  creates  no  office.  It  is,  in  leftal 
contemplation,  as  inoperative  as  though  it  had 
never  been  passed. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Wyandotte  coun- 
ty;  H.  L.  Aldeu,  Judge. 

Action  by  the  county  commissioners  of 
Wyandotte  county  and  others  agaifist  tbe 
Kansas  City,  Ft.  Scott  &  Memphis  Railnnd 
Company.  Judgment  for  defendant,  and 
plaintiffs  bring  error.     Affirmed. 

Henry  McGrew  and  D.  H.  Morse,  for  plain- 
tiffs In  error.  Walloce  Pratt,  C.  W.  Itlair. 
and  I.  P.  Dana,  for  defendant  in  error. 

GILKESON,  P.  J.  This  action  was  snl.- 
mitted  to  the  court  upon  an  agreed  state- 
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ment  of  facts.  The  plaintiffs  In  error  con- 
tend that,  under  this  statement,  an  estoppel 
was  shown.  We  cannot  agree  with  them  In 
this  contention,  even  if  the  allegations  of  the 
answer  constituted  an  estoppel.  Treating 
the  agreed  statement  as  the  evidence,  which 
we  must,  we  are  compelled  to  hold  that  the 
defense  failed  through  want  of  proof.  But, 
upon  other  grounds,  must  this  judgment  be 
affirmed  ?  The  law  under  which  these  taxes 
were  attempted  to  be  levied  and  collected 
has  been  by  the  supreme  court  of  this  state 
declared  unconstitutional  (Braid,  etc.,  v.  Ab- 
bott, 52  Kan.  148,  34  Pac.  41G),  and  also  by 
the  federal  court  (Parks  v.  Braid,  etc.,  61 
Fed.  436).  It  therefore  can  have  no  opera- 
tion. "An  unconstitutional  act  is  not  a  law. 
It  confers  no  rights;  it  imposes  no  duties;  it 
affords  no  protection;  it  creates  no  office;  It 
is,  in  legal  contemplation,  as  inoperative  as 
though  It  had  never  been  passed."  Norton 
v.  Shelby  Co.,  118  U.  S.  441,  6  Sup.  Ct  1121, 
The  judgment  will  be  affirmed. 


SUN  FIRE  OFFICE  OF  LONDON, 
ENGLAND,  v.  FRASER  et  al. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, B.  D.     Jan.  0,  1896.) 

INSURANCB  PoLicT— Assignment— Proofs  or  Loss 
—Evidence  of  Waiver. 

1.  Where  a  policy  of  fire  insurance  provides 
that  the  policy  shall  be  avoided  by  an  assign- 
ment of  it  without  the  consent  of  the  company, 
and  the  policy  is  written  and  indorsed  for  the 
benefit  of  a  mortgagee,  such  condition  will  not 
be  held  to  apply  to  the  mere  delivery  of  the 
policy  to  an  assignee  and  subsequent  holder  of 
the  mortgage;^  and  such  a8sigu«!e  of  the  mort- 
gage, at  the  time  the  loss  occurred,  may  cluim 
the  benefit  of  the  insurance. 

2.  In  an  action  brought  by  the  insured  to  re- 
cover for  a  fire  loss,  where  the  petition  alleges 
the  performance  by  the  insured,  on  his  part,  of 
the  conditions  of  the  policy  which  is  pnt  in  is- 
sue by  the  answer  of  the  insurer,  and  upon  the 
trial  objection  is  made  to  the  sufficiency  of  the 
proofs  of  loss,  it  is  proper  to  permit  the  plain- 
tiff to  show  facts  constituting  a  waiver  as  to 
any  insufficiency  of  such  proofs,  although  the 
facts  constituting  the  waiver  are  alleged  for  the 
first  time  in  the  reply. 

(Syllabus  by  the  Court) 

Error  from  court  of  common  pleas,  Wyan- 
dotte county;  T.  P.  Anderson,  Judge. 

Action  by  Mary  A.  Fraser  agalust  the  Sun 
Fire  Office  of  London,  England,  and  others. 
Judgment  for  plaintiff,  and  defendant  Sun 
Jf  Ire  Office  brings  error.     Affirmed. 

Morse  &  Morse,  Riggs  &  Nevlson,  and  Fyke, 
Yates  &  Fyke,  for  plaintiff  in  error.  Buchan, 
Z'-reeman  &,  Porter  and  Jas.  M.  Rees,  for  de- 
fendants in  error. 

GILKESON,  P.  J,  In  this  action  the  court 
£i.ppolnted  a  referee  to  hear  and  determine 
-ttie  Issues  of  law  and  fact,  who  subsequently 
xxmade  his  report,  containing  his  findings  of 
f«*ct8  and  conclusions  of  law.  viz.: 

'•I  find  all  the  allegations  of  the  plalntifTs 
petition  are  true,  except  that  the  loss  sustain- 


ed by  the  destruction  of  said  house  by  fire 
was  ?975,  which  I  allow,  with  Interest  at  6 
per  cent,  per  annum  from  August  26,  1801, 
which  amounts  to  $1,028.63,  Instead  of  the 
amount  alleged  in  the  petition.  I  find:  That 
E.  J.  Camp  owned  the  premises  insured,  and 
mortgaged  the  same  of  date  of  January  1, 
1800,  to  the  English  and  American  Mortgage 
Company,  Limited,  to  secure  a  loan  of  $2,000, 
which  was  secured  by  a  mortgage  upon  said 
premises,  and  evidenced  by  a  negotiable 
promissory  note,  with  interest  coupons  and  a 
general  indorsement  upon  the  note  and  cou- 
pons and  a  guaranty  of  the  English  and 
American  Mortgage  (3ompa'iiy  indorsed  upon 
said  note,  which  are  ail  fully  set  forth  in  Ex- 
hibit No.  3,  and  the  mortgage  securing  it,  to- 
gether with  the  assignment  of  the  mortgage 
to  the  plaintiff,  aU  set  out  fully  in  Exhibit 
No.  4  of  testimony.  The  English  and  Ameri- 
can Company  indorsed  on  said  bond  their 
guaranty,  to  Inure  to  the  benefit  of  the  legal 
holder  thereof,  on  the  date  of  January  28, 
1890,  for  which  see  Exhibit  No.  3  of  evidence. 
That  the  premises  were  partially  destroyed 
by  fire  June  25;  1891,  and  the  loss  sustained 
is  the  damage  herein  allowed.  The  referee 
finds:  That  the  English  and  American  Mort- 
gage Ompany,  defendant,  made  out  Exhibit 
7  of  the  evidence  as  a  proof  of  loss,  and  mail- 
ed the  same  on  August  15,  1891,  to  Mr.  F.  M. 
Benedict,  said  defendant  Sun  Fire's  agent  at 
Lawrence,  Kansas,  with  letter  marked  'Ex- 
hibit B  of  Testimony,'  which  was  received  in 
due  course  of  mall,  and  no  answer  or  objec- 
tion was  ever  made  to  it,  to  the  English  and 
American  Mortgage  Company  or  to  the  plain- 
tiff, but  said  Benedict  did  write  to  E.  J.  Camp 
the  objections  contained  in  Exhibit  11,  about 
the  date  of  September  18,  1891.  That  these 
objections  were  never  communicated  in  any 
way  to  either  plaintiff  or  the  English  and 
American  Mortgage  Company,  nor  did  they 
ever  have  knowledge  of  them.  That  the  copy 
of  said  proof  of  loss  was  on  the  same  day, 
viz.  August  15,  1891,  mailed  by  said  English 
and  American  Mortgage  Company  to  the  said 
defendant  company's  general  office  in  New 
York  City.  That  no  proof  of  loss  was  made 
by  either  said  Camp  or  the  English  and  Amer- 
ican Mortgage  Company  or  plaintiff,  except 
as  above.  That  Exhibit  13  was  written  to 
Mr.  Benedict,  general  agent  of  said  Sun  Fire 
Office,  who  received  the  same,  but  never  an- 
swered it.  That  no  objection  to  said  proof  of 
less  was  made  by  said  Sun  Fire  Office  to 
either  plaintiff  or  the  English  and  American 
Mortgage  Company.  That  said  Sun  Fire  Of- 
fice knew  that  the  bond  and  mortgage  be- 
longed to  plaintiff.  The  said  Sun  Fire  Office, 
through  its  general  agent,  Mr.  Benedict,  wrote 
Exhibit  11,  and  mailed  same  to  said  E.  J. 
Camp,  and  neither  plaintiff  nor  the  English 
and  American  Mortgage  Company  had  any 
knowledge  of  it.  Mr.  Benedict,  as  such  agent, 
received  from  said  Camp  the  letter  marked 
'Exhibit  No.  12,'  but  never  communicated 
anything  regarding  it  to  either  plaintiff  or  the 
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English  and  American  Mortgage  Company. 
Tlie  referee  finds,  as  to  tliis  proof  of  loss, 
that,  if  any  better  proof  of  loss  ought  to  have 
been  made  by  either  the  plaintiff  or  the 
English  and  American  Mortgage  Company, 
the  same  was  waived  by  the  conduct  of  the 
said  company." 

"Conclusions  of  Law.  As  conclusions  of 
law  the  referee  finds  that  the  mortgage 
clause  attached  to  the  policy.  Exhibit  A  of  pe- 
tition, is  a  separate  and  subsequent  contract 
by  said  defendant  Sun  Fire  Office  with  the 
mortgagee  for  the  bettering  of  their  negotiable 
security  secured  by  said  mortgage,  without 
any  limitation  as  to  this  mortgagee's  right  to 
assign  the  same.  That  a  mortgage  being,  In 
Kansas,  only  a  security,  conveying  no  title 
or  interest  in  the  mortgaged  realty,  such 
transfer  cannot  give  any  right  to  possession 
or  occupancy  or  control  of  the  mortgaged 
premises.  It  (the  mortgage)  Is  given  simply 
as  security;  and  in  this  case  the  said  mort- 
gage is  made  to  the  English  and  American 
Company,  and  grants  unto  said  second  party, 
Its  successors,  legal  representatives,  assigns, 
etc.,  all  of  the  described  realty  to  secure  the 
payment  of  the  loan  of  $2,000,  etc.,  being  a 
first  mortgage  real-estate  bond,  payable  to 
the  order  of  said  party  of  the  second  part  In 
five  years,  etc.  Said  mortgage  also  contains 
the  full  agreement  between  the  mortgagor 
and  mortgagee  Insurance  against  fire:  'Said 
parties  of  the  first  part  agree  to  keep  the 
buildings  erected,  etc.,  insured  in  some  insur- 
ance oHnpany  satisfactory  to  the  holder  of 
this  bond,  etc.,  and  cause  the  policy  for  such 
insurance  to  be  assigned  and  delivered  to  the 
holder  of  this  bond,  to  be  held  as  collateral 
security  thereto.'  With  the  mortgagee  cla«iee 
attached  to  the  policy  of  Insurance  in  favor 
of  the  mortgagee  of  such  negotiable  security, 
the  purpose  must  be  to  add  to  the  value  of 
the  mortgage  as  a  security,  without  changing 
the  negotiable  character  of  the  same;  for, 
were  not  this  the  case,  it  would  have  no  pur- 
pose to  fulfill  except  to  detract-  from  its  value 
by  either  limiting  Its  negotiability  or  lessen- 
ing the  security  if  transf  en-ed.  The  language 
used  does  not  require  such  a  construction.  It 
is  this:  'Lobs  or  damage  under  this  policy 
shall  be  payable  to  the  English  and  American 
Mortgage  Company,  mortgagee  (or  trustee), 
as  interest  may  appear  and  this  insurance  as 
to  the  interest  of  the  mortgagee  only  therein 
shall  not  be  invalidated,'  etc.  The  term  'mort- 
gagee' is  used  throughout  this  mortgagee 
clause,  and  who  is  the  mortgagee?  Is  he 
not  the  owner  of  the  security  secured  by  the 
mortgage,  and  Is  it  not  fairly  the  underetand- 
ing  of  the  Sun  Fire  Insurance  Company  that 
when  they  permit  the  attaching  of  a  mort- 
gage clause  under  circumstances  like  this 
that  they  intend  the  policy  to  accompany  the 
mortgage  (and  add  to'  its  security)  into  the 
hands  of  whoever  may  become  the  owner 
and  holder  of  such  negotiable  bond?  There 
are  no  words  In  the  mortgagee  clause  re- 
stricting the  assignment  by  the  mortgagee  of 


his  mortgage  or  debt  The  limitation  In  the 
policy  in  clause  12  under  the  heading,  "This 
policy  shall  become  void,'  etc.,  is  upon  the  in- 
sured solely,  and  is  not  to  be  applied  to  the 
mortgagee  who  acquires  his  rights  under  this 
mortgagee  attachment,  unless  the  hiuguage 
requires  It.  This  clause  Is  a  separate  and  Inde- 
pendent contract  for  the  benefit  of  the  nego- 
tiable mortgage  security  itself,  and  not  for  the 
person  or  the  holder  (for  the  time  being)  of 
such  security.  That  such  must  have  been  the 
intention  of  the  parties  in  attaching  this  mort- 
gagee clause  can  hardly  admit  of  a  doubt,  and. 
such  being  our  view  of  the  law,  I  hold  that 
plaintiff,  as  such  assignee  of  the  mortgagee  in 
whose  favor  the  mortgagee  clause  was  allow- 
ed, takes  the  benefit  of  it,  and  is  entitled  to 
recover  the  amount  found,  viz.  $1,028.02,  and 
six  per  cent,  per  annum  from  July  20.  1SS2."' 

And  the  defendant  thereupon  filed  its  mo- 
tion to  set  aside  th^  report,  for  the  following 
reasons:  "First  The  findings  of  fact  made  by 
the  said  referee  are  not  supported  by  the  evi- 
dence In  thp  case,  and  are  contrary  to  the  evi- 
dence. Second.  Error  of  law  occurring  at  tbe 
trial  before  the  referee,  and  at  the  time  ex- 
cepted to  by  the  defendant  Third.  Because 
said  referee's  conclusions  of  law  upon  bis  find- 
ings of  fact  are  erroneous,  and  not  the  law  of 
the  case."  Which  motion  was  overruled  by 
the  court  the  report  confirmed,  and  Judgment 
rendered  for  plaintiff  for  the  sum  of  $1,028.G2. 
Motion  for  new  trial  filed  and  overruled. 

The  plaintiff  In  error  contends:  (1)  The  a»- 
slgnment  of  tbe  policy  by  the  English  & 
American  Mortgage  Ompany  before  the  loes. 
without  Its  consent  avoided  the  policy.  (Zf 
That  no  proofs  of  loss  were  made  by  the  in- 
sured (which  must  mean  either  Camp  or  Fra- 
ser),  and  there  was  no  evidence  upon  wbidi 
to  predicate  a  waiver.  (3)  That  under  the  al- 
legations in  the  petition  that  due  proofs  had 
been  made,  evidence  of  waiver  of  proofs  was 
inadmissible,  and  therefore  the  learned  ref- 
eree erred  hi  admitting  such  evidence,  and  also 
in  his  conclusions  of  law. 

We  fall  to  discover  anything  tending  to 
show  that  the  policy  of  insurance  was  as- 
signed by  the  English  &  American  Mortga^ 
Company,  hi  the  strict  sense  of  the  term.  It 
is  true.  It  was  delivered  to  Mrs.  FYaser.  wltb 
the  other  papers  pertaining  to  the  loan,  as  a 
part  of  her  security.  Would  this  Invalldatj* 
the  policy?  We  think  not.  The  policy  of  to- 
surance  was  made  for  the  express  pnrpo$ie  of 
indemnit}',  and  unquestionably  so  understood 
by  the  company  at  the  time.  The  clause  was 
inserted  with  a  view  of  protecting  the  mort- 
gage company,  mortgagee,  or  trustee,  and  sa 
expressly  provides.  All  of  the  language  ui»d 
in  the  policy  conveys  this  idea.  Even  the  ca»- 
cellation  clause  provides  that  it  shall  remain 
in  fuU  force  for  10  days,  as  to  the  mortgagee, 
after  notice  to  the  mortgagee.  Now,  who  is 
tlie  mortgagee?  The  owner  and  bolder  of  the 
bond  and  mortgage,  ana.  in  this  case,  Mi&. 
Fraser.  It  is  the  policy  of  courts  to  strictljr 
construe  those  clauses  In  an  Insurance  policy 
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which  forfeit  the  Indemnity  provided  for  the 
assured.  We  do  not  think  that  the  term  "as- 
signment," as  used  In  the  policy,  contemplated 
the  mere  delivery  of  the  policy  to  whosoever 
should  become  the  owner  and  holder  of  the 
bond  and  mortgage,  subsequent  mortgagees; 
and  in  this  case  the  mortgage  company  was 
made  a  defendant,  pleading  its  guaranty,  and 
asking  for  the  same  relief  as  Mrs.  Fraser 
demanded. 

The  other  eontraitlons  are,  tIz.:  (2)  "That 
no  proofs  of  loss  were  made  by  the  Insured, 
and  that  there  was  no  evidence  upon  which 
to  predicate  a  waiver."  (3)  "That  under  the 
allegations  of  the  petition  that  due  proofs  had 
been  made,  evidence  of  waiver  vras  Inadmis- 
sible." Under  other  conditions  of  the  plead- 
ings, these  might  be  tenable,  but  the  plaintiff 
In  error  overlooks  the  fact  that  this  was  set 
up  as  a  matter  of  defense,  which  the  reply 
not  only  denies,  but  assigns  the  reasons  for 
pleading  "due  proof,"  and  why  they  should 
be  held  to  be  such,  and  inferentlally  a  waiver 
as  to  any  allegation  of  sufHclency,  vis.  ""that 
after  said  proofs  of  loss  were  received  by  the 
defendant  Sun  Fire  Office  as  aforesaid,  said 
Sun  Fire  Office  made  no  objection  to  said 
proof  for  substance,  form,  or  manner  of  mak- 
ing the  same."  We  think  the  referee  was  cor- 
rect In  construing  all  of  the  pleadings  to- 
gether, and  the  evidence  fully  sustains  hto 
findings  upon  this  proposition. 

The  policy  contains  the  following  conditions 
or  provistcms:  "Persons  sustaining  loss  or 
tiamage  by  fire  shall  forthwith  give  notice  ot 
said  loss,"  etc.  Now,  It  will  not  be  contended 
that  Camp  had  not  sustained  loss,  and  he 
made  the  proof,  verified  it,  and  the  mortgage 
company  had  guarantied  the  loan  for  which 
this  Insurance  was  an  Indemnity.  They  had 
suffered  loss  by  damage,— Indirectly,  perhaps, 
—by  a  diminution  of  the  security.  They  pre- 
pared and  forwarded  this  proof  of  loss,  whldi 
was  received  by  the  defendant  and  by  Its 
state  agent  The  state  agent  knew  the  mort- 
gage company  had  sent  It,  but  i>ald  no  atten- 
tion to  that  company,  but  wrote  to  Camp,  and 
was  Informed  by  him  of  his  hostility  to  the 
comiMiny,  and  that  he  would  not  assist  In  pro- 
curing the  Insurance;  yet  never  notified  the 
company  <x  Mrs.  Fraser,  and  they,  plaintiffs 
In  error,  also  knew  that  Mrs.  Fraser  owned 
the  note,  and  held  the  policy. 

The  remaining  question  In  the  case,  then.  Is, 
*^s  the  m<M^:gage  clause  broad  enough  to  In- 
demnify the  mortgagee  or  Its  assigns?"   This 
"we   must  answer  In   the  affirmative.    This 
olause  reads  as  follows:    "Loss  or  damage, 
if  any,  under  this  policy,   shall  be  payable 
■to  the  English  and  American  Mortgage  Co., 
x».s  mortgagee  (or  trustee),  as  interest  may  ap- 
j->ear;   and  this  Insurance,  as  to  the  Interest 
«:>f  the  mortgagee  (or  trustee)  only  therein, 
£;liall  not  be  invalidated  by  aay  act  or  neglect 
rft  the  mortgagor  or  owner  of  the  within- 
<S  escribed  i)roperty,  nor  by  any  foreclosure  or 
otrher  proceedings,  or  notice  of  sale  relating  to 
Alx«  property,  nor  by  any  change  In  the  title 


or  ownership  of  the  property:  •  •  •  Pro- 
vided, that  in  case  the  mortgagor  or  owner 
shall  neglect  to  pay  any  premium  due  under 
this  policy,  the  mortgagee  (or  trustee)  shall, 
on  demand,  pay  the  game."  This  clause  cre- 
ated an  Independent  and  a  new  contract,  and 
must  be  construed  In  connection  with  the 
mortgage.  It  Is  a  wmveyance  for  security 
only,  granting  to  the  English  &  American 
Mortgage  Company,  Its  successors  and  as- 
signs, aU  the  real  estate  therein  meotlotted  to 
secure  the  repayment  of  the  loan,  and  con- 
tains the  usual  clause  as  to  Insurance,  viz.: 
"Said  parties  of  the  first  part  agree  to  keep 
the  buildings  erected  and  to  be  erected  on 
said  premises,  or  any  part  thereof,  insured  in 
some  insurajice  company  that  Is  satisfactory 
to  the  holder  of  said  bond,  In  the  sum  of  at 
least  two-thirds  of  the  value  tho'eof,  and 
cause  the  policy  for  such  Insurance  to  be  as- 
signed and  delivered  to  the  holder  of  said 
bond,  to  be  held  as  collateral  security  there- 
to." This  expressly  provides  that  the  Insur- 
ance was  taken  for  the  benefit  of  the  bender 
of  the  bond,  and  was  to  be  assigned  and  de- 
livered to  such  person.  And,  as  said  by  the 
learned  referee,  "There  are  no  words  in  the 
mortgage  clause  restricting  the  assigning  by 
the  mortgagee  ot  this  mortgage  debt,"  and, 
as  the  term  "mortgagee"  is  used  throughout 
this  clause,  and  there  can  be  but  one  answer 
to  the  question,  who  Is  the  mortgagee?— the 
owner  of  the  security  secured  by  the  mortgage 
— It  Is  certainly  the  Intention  of  insurance 
companies,  when  they  permit  the  attaching  of 
a  mortgage  clause,  that  the  policy  shall  ac- 
company the  mortgage,  and  add  to  Its  secur- 
ity in  the  hands  of  whoever  may  become  the 
owner  and  hcriider  of  such  negotiable  bond,  un- 
less the  clause  contains  express  stipulations 
to  the  contrary.  The  supreme  court  of  this 
state,  in  Insurance  Co.  v.  Coverdale,  48  Kaa. 
446,  29  Pac.  682,  say:  "The  mortgage  clause 
was  agreed  upon  for  this  very  purpose,  and 
created  an  Independent  and  a  new  contract, 
which  removes  the  mortgagees  beyond  the 
control  or  the  effect  of  any  act  or  neglect  of 
the  owner  of  the  property,  and  renders  such 
mortgagees  parties,  who  have  a  distinct  In- 
terest, separate  from  the  owner,  embraced  In 
another  and  different  contract.  The  tendency 
of  the  recent  cases  Is  to  recognise  these  dis- 
tinctions, and  thus  protest  the  right  of  the 
mortgagee  when  named  in  the  policy;  and  the 
Interest  of  the  owner  and  mortgagees  are  re- 
garded as  distinct  subjects  of  insurance." 
The  rule  is  that  "exceptions  In  a  policy  should 
be  strictly  construed,  and  when  there  are  two 
tnteriH-etatlons,  equally  fair,  that  which  gives 
the  greater  Indemnity  should  prevail."  And 
under  this  rule  the  courts  will.  If  possible,  so 
construe  the  contract  as  to  carry  Into  effect 
the  primary  purpose  for  which  it  was  made. 
This  case  was  carefully  tried  by  the  learned 
referee,  and  has  been  reviewed  by  an  able 
trial  Judge.  We  perceive  no  error  in  the  rec- 
ord, and  the  Judgment  will  therefore  be'  af- 
firmed.   All  the  Judges  concurring. 
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(5  Kan.>  App.  1) 

HENTZLER  et  al.  ▼.  BRADBURY. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.     Dec.  29, 1896.) 

ESTABLISBMBNT  OF    HlOHWAT— FhOCEDUKE — PrB- 

8UMPTION9— Abandonment. 

1.  The  presentation  of  a  proper  petition,  and 
the  giving  of  the  statutory  notice  of  the  hearing 
thereof,  under  chapter  77,  Laws  1859,  are  con- 
ditions precedent  to  any  authority  to  be  exer- 
cised by  the  board  of  supervisors  of  a  township 
for  the  laying  out  of  a  public  road  therein; 
and  if  a  sufficient  petition  be  not  presented,  or 
the  reqnired  notice  be  not  given,  the  arUon  of 
the  board  establishing  a  public  road  mast  be 
held  to  be  unauthorized  and  void. 

2.  Where  the  powers  of  a  board  are  special, 
and  limited  to  be  exercised  only  on  certain  con- 
ditions, necessary  jurisdictional  facts  must  be 
shown,  and  will  not  be  presumed. 

3.  When  there  is  jurisdiction  to  act,  mere  er- 
rors and  irregularities  in  the  subsequent  pro- 
''eedings  of  a  board  will  not  render  them  void. 

4.  In  the  absence  of  evidence  of  the  width  to 
ivhich  a  public  road  was  laid  out,  it  will  be  pre- 
sumed to  have  been  laid  out  to  the  minimum 
width  provided  by  law. 

6.  No  part  of  a  legally  laid  out  and  estab- 
lished public  highway  will  be  held  to  be  aban- 
doned from  the  mere  fact  that  it  was  actually 
jsed  for  public  travel  only  to  the  extent  of  half 
Its  legal  width,  the  other  half  being  cultivated 
i>y  adjoining'  landowners. 

(Syllabus  by  the  Court.) 

Error  from  circuit  court,  Shawnee  county; 
■»,  B.  Johnson,  Judge. 

Action  by  J.  C.  Hentzler  and  others  against 
^'llUam  Bradbury.  Decree  for  defendant, 
»nd  plaintiffs  bring  error.     Reversed. 

5.  B.  Izcnbart,  for  plaintiffs  ln«rror.  Cur- 
tis &  Saiford,  for  defendant  In  error. 

GARVER,  J.  This  ease  was  submitted  at 
the  March  term  of  this  court,  but  its  consid- 
eration and  decision  have  been  delayed  until 
this  time  because  of  a  question  of  jurisdic- 
tion. Being  of  the  opinion  that  the  contro- 
versy herein  was  not  one  having  a  money 
value,  within  the  meaning  of  section  9  of  the 
act  creating  the  courts  of  appeals,  and,  there- 
fore, that  this  court,  within  the  rule  recently 
announced  by  us  in  tlie  case  of  Stephens  v. 
Moore,  46  Pac.  1011,  had  no  Jurisdiction,  we 
certified  the  record  in  this  case  to  the  su- 
preme conrt,  to  be  beard  there;  but  that 
court,  not  agreeing  with  our  views  on  the 
question  of  Jurisdiction,  returned  the  case  to 
this  court,  and  it  is  now  here  for  decision. 

By  this  action,  the  plaintiffs  in  error  sought 
to  enjoin  the  defendant  In  error,  as  road 
overseer,  from  entering  upon,  and  appro- 
priating for  a  public  road,  a  portion  of  their 
lands  In  Shawnee  county.  The  road  over- 
leer  Justified  his  action  under  and  by  virtue 
of  certain  proceedings  had  before,  the  super- 
visors of  the  township  In  which  said  land 
was  situated,  by  which  It  was  claimed  a  pub- 
'tc  highway  was  laid  out  on  and  through  said 
lands,  under  and  in  accordance  with  an  act 
of  the  legislature  entitled  "An  act  to  provide 
for  the  locating  and  working  of  highways," 
approved  February  4,  1859.  The  Injunction 
prayed  for  was  denied  by  the  circuit  court  of 


Shawnee  county,  and  from  such  decision  this 
appeal  has  been  taken. 

This  case  rests  for  Its  proper  determination 
upon  the  proceedings  of  the  board  of  sui)€r- 
vlsors  of  Topeka  township,  in  Shawnee  coun- 
ty.    If  such  proceedings  were  regular  and 
valid,  the  plaintiffs*  action  must  falL    The  ev- 
idence shows  that  In  1859,  and  prior  thereto, 
there  was  a  traveled  track,  or  wagon  road, 
running  north  and  south  near  the  half  sec- 
tion line  through  sections  6  and  7,  township 
12,  range  16,  in  Shawnee  county;   that  about 
July  9,  1859,  a  petition.  In  proper  form,  was 
presented,  signed  by  23  persons,  purporting 
to  be  resident  freeholders  of  said  township, 
asking  the  board  of  supervisors  to  lay  out  a 
public  highway,  commencing  at  the  north 
line  of  said  section  6,  and  running  on  the  half 
section    line    through    said     section,     and 
through  a  part  of  section  7;   that  this  peti- 
tion and  the  laying  out  of  said  road  were 
subsequently  considered   at  different  mtet- 
ings  by  said  board  of  supervisors,  and  finally, 
on  December  28,  1859,  It  was  ordered  that 
the  prayer  of  the  petition  be  granted.    A  sur- 
vey and  plat  of  the  proposed  road  was  sub- 
sequently filed.     At  this  time  the  land  over 
which  the  road  was  to  be  opened  was  nnin- 
dosed,    and   without  obstruction  to    public 
travel;  but  the  traveled  track  thereafter,  and 
up  to  the  time  of  the  commencement  of  this 
action,  continued,  as  before,  on  the  west  side 
of  the  half  section  line.     Subsequently,  and 
probably  very  soon  after  the  order  was  made 
to  open  the  road,  a  hedge  was  planted  on  or 
near  the  half  section  line  through  section  7. 
the  land  on  the  east  side  being  cultivated, 
and  the  public  travel  confining  Itself  exclu- 
sively to  the  west  side  of  said  half  section 
line.    In  1891  the  road  overseer  for  that  dis- 
trict cut  down  a  portion  of  said  hedge,  and 
was  about  to  enter  upon  the  land  on  the  east 
side  of  said  half  section  line,  for  the  purpose 
of  appropriating  so  much  thereof  as  was  nec- 
essary to  open  a  public  road  on  said  half 
section  line,  66  feet  wide.    The  question  is 
whether  a  public  road  had  been  legally  es- 
tablished on  this  line.     The  record   of  the 
proceedings    of    the   board   of    supervisorss. 
which  was  Introduced  in  evidence,  fails  to 
show  any  finding  that  the  petition  for  the 
road  was  signed  by  the  requisite  number  ot 
resident  freeholders,  or  that  the   statutory- 
notice  was  given  of  the  meeting  of  the  super- 
visors to  view  the  proposed  road;   and  no  at- 
tempt was  made  upon  the  trial  to  supp^ 
such  omission  by  other  evidence.     The  pres- 
entation of  a  proper  petition  and  the  givtn^ 
of   the   statutory   notice   are  Jurisdictional. 
Without  them  the  board  had  no  authority  tm 
act.    The  foundation  of  Its  jurisdiction  -n-ms 
a  petition  signed  by  six  or  more  f  reeholdea-s 
residing  in  the  township.     As  the  next  jni-isf- 
dlctional  step,  the  statute  requires:    "Sec  4*. 
Upon  application  made  to  the  supervisors  for 
laying    out,   altering   or  discontinuing 
highway,  they  shall  make  out  a  notice 
fix  therein  a  time  and  place  at  which  tXa^j- 
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will  meet  and  decide  upon  such  application; 
and  the  applicant  shall,  at  least  five  days 
prerious  to  such  time,  cause  such  notice  to 
be  given  to  all  the  occupants  of  the  lands 
through  which  such  highway  may  pass, 
which  notice  shall  be  served  personally,  or 
by  copy  left  with  or  at  the  usual  place  of 
abode  of  each  occupant  of  such  lands;  and 
such  notice  shall  also  be  posted  up  In  three 
public  places  In  said  township,  at  least  ten 
days  before  the  time  of  such  meeting  of  the 
supervisors.  Every  such  notice  shall  speci- 
fy, as  near  as  practicable,  the  highway  pro- 
posed to  be  laid  out,  altered  or  discontinued, 
and  the  several  tracts  of  land  through  which 
the  same  may  pass."  The  statute  also  pro- 
vides: "Sec.  50.  The  supervisors  upon  being 
satisfied  that  the  notice  required  In  the  pre- 
ceding section  has  been  duly  given,  proof  of 
which  may  be  shown,  by  affidavit  or  other- 
wise, as  they  may  require,  shall  proceed  to 
examine,  personally,  such  highway,  and  shall 
hear  any  reason  that  may  be  offered  for  or 
against  laying  out,  altering  or  discontinuing 
the  same,  and  shall  decide  upon  the  applica- 
tion as  they  shall  deem  proper."  It  will  be 
observed  that  the  notice  required  by  section 
49  Is  not  merely  for  the  purpose  of  giving 
.  the  landowners  an  opportunity  to  claim  dam- 
ages, but  it  is  mainly  to  enable  interested 
persons  to  appear  for  the  purpose  of  offering 
reasons  for  or  against  the  laying  out  of  the 
road.  The  giving  of  such  notice  is  Jurisdic- 
tional. Troy  y.  Com'rs  of  Doniphan  Co.,  32 
Kan.  507,  4  Pac.  1009;  McCollIster  v.  Shuey, 
24  Iowa,  362;  State  v.  Anderson,  39  Iowa, 
274.  As  the  board  of  supervisors  had  only 
special  Jurisdiction,  and  its  powers  were  lim- 
ited to  be  exercised  only  on  certain  condi- 
tions, the  necessary  Jurisdictional  facts  must 
be  shown,  and  will  not  be  presumed.  Com'rs 
v.  Muhlenbacker,  18  Kan.  129;  Oliphant  v. 
Com'rs,  Id.  386;  Com'rs  v.  Cartter,  30  Kan. 
58,  1  Pac.  814.  A  party  objecting  to  the 
validity  of  the  proceedings  of  a  special  tri- 
bunal may  ordinarily  rest  upon  the  record, 
and.  If  it  fails  to  show  Jurisdiction,  he  has 
made  a  prima  facie  case.  Oliphant  v. 
Com'rs,  18  Kan.  386-398.  But  a  Jurisdiction- 
al fact  may  be  shown  aliunde,  when  the  rec- 
ord itself  does  not  show  the  same.  Willis  v. 
Sproule,  13  Kan.  257-264;  Oliphant  t. 
Com'rs,  Bupra. 

Various  objections  are  also  made  with  ref- 
erence to  other  iregularlties  in  the  proceed- 
ings of  the  board  of  supervisors,  but,  as  they 
are  not  of  a  Jurisdictional  character,  we 
deem  them  unimportant.  When  Jurisdiction 
has  once  been  acquired,  other  facts,  as  a 
basis  for  a  final  order,  may  be  presumed; 
and  such  order  cannot  be  held  to  be  invalid, 
however  erroneous  and  defective  some  of  the 
nonjurlsdlctlonal  proceedings  may  have  been. 
Coib'rs  V.  Harper,  38  111.  103;  Pearce  v.  Town 
of  Gilmer,  54  111.  25.  In  the  absence  of  evi- 
dence of  the  width  established  for  the  road. 
It  will  be  presumed  that  it  was  laid  out  of 
the  minimum  width  provided  by  law,  which 


in  this  case  would  be  66  feet.  Willis  v. 
Sproule,  13  Kan.  257;  Pearce  v.  Town  of  Gil- 
mer, 54  III.  25.  If  the  road  was  legally  laid 
out  and  established,  the  mere  fact  that  the 
public  did  not  use  the  same  to  its  entire 
width  would  not  of  itself  constitute  an  aban- 
donment of  any  portion  thereof;  and,  if  It 
was  not  a  legally  laid  out  and  established 
public  highway,  the  use  of  the  ground  on  the 
west  side  of  the  half  section  line  would  not 
draw  to  It  the  right  to  use,  for  a  road,  other 
lands  outside  of  that  traveled  over.  Because 
of  the  failure  of  the  evidence  to  show  that 
the  board  of  supervisors  had  Jurisdiction  and 
authority  to  lay  out  and  establish  a  public 
highway  over  the  lands  of  the  plaintiff  In  er- 
ror, the  Judgment  will  be  reversed,  and  the 
case  remanded  for  a  new  trIaL  All  the 
Judges  concurring. 

(S  Kan.  App.  18) 
EMPLOYERS'  LIABILITY  ASSUR.  CORP. 

V.  ANDERSON. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.     Dec.  29.  1896.) 
Lirs  Insckanob— fROOFS  op  Death— Conci.osivk- 

NESS — KXPOSUKE  TO    nNKEnEBBART   DaNOBR. 

1.  While  it  has  been  held  that  misstatemputs 
in  proofs  of  death  are  conclusive  of  tiie  facts 
therein  contained  as  against  the  claimant,  un- 
less before  the  trial  the  insurer  has  been  fur- 
nished with  a  corrected  statement,  the  strict- 
ness of  this  rale  has  been  relaxed  so  that  it 
now  only  applies  where  the  insurer  has  been 
pr^udiced  in  his  defense  by  relying  on  the 
statements  contained  in  the  proof. 

2.  And,  while  tlie  disclosure  of  sncb  facts 
in  a  proof  of  which  a  defendant  might  avail 
himself  as  a  defense  to  the  action  mifcbt  suggest 
to  the  company  the  propriety  of  refusing  pay- 
ment, it  would  be  no  bar  to  the  bringing  of  a 
suit. 

3.  It  Is  not  enough  to  defeat  liability  under  a 
clause  in  an  insurance  policy  "that  this  policy 
does  not  cover  death  occasioned  directly  or  in- 
directly by  voluntary  exposure  to  unnecessary 
danger"  to  show  that  the  insured  had  violated 
the  conditions  of  the  policy  with  respect  to 
some  sort  of  unnecessary  danger,  but  it  must 
also  show  that  such  violation  had  a  cansative 
connection  with  the  injury. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Wyandotte  coun- 
ty; H.  L.  Alden,  Judge. 

Action  by  Carrie  F.  Anderson  against  the 
Employers'  Liability  Assurance  Corporation. 
Judgment  for  plaintiff,  defendant  brings  «c- 
ror.     Affirmed. 

Lathrop,  Morrow,  Pox  &  Moore  and  Mc- 
Grew,  Watson  &  Watson,  for  plaintiff  in  er- 
ror. C.  N.  Sterry,  O.  L.  Mellle,  and  Morgan 
&  Riley,  for  defendant  in  error. 

GILKESON,  P.  J.  The  petition  alleges, 
among  other  things,  that  "the  said  Merrill 
D.  Anderson  was  killed  by  external,  violent, 
and  accidental  means,  and  that  the  manner 
In  which  he  met  his  death,  so  far  as  the 
same  is  now  known  to  the  plaintiff,  was  as 
follows:  That  in  walking  to  or  from  a 
bridge  between  the  towns  of  Argentine  and 
Armourdale,  in  said  county  and  state,  in  the 
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nighttime,  between  Aug.  6tli  and  Aug.  7th, 

•  *  *  said  Merrill  D.  Anderson  stumbled 
or  fell  into  a  hole  at  the  east  or  south  end  of 
said  bridge,  and  by  the  fall  thereof  was  ren- 
dcreu  and  made  unconscious  through  blows 
received  on  the  head  and  body  occasioned 
solely  and  only  by  such  fall,  and  that  his 
head  and  body  become  and  were  in  such  a 
condition  in  said  hole  that  the  said  Merrill 
D.  Anderson  suffocated  to  death,  while  there 
unconscious  from  such  fall.  That  the  out- 
ward and  risible  marks  upon  his  head  and 
body,  and  the  position  of  said  body  In  said 
hole,  disclosed  such  facts,  which  are  all  the 
facts   which   are   known   to   the   plaintiff. 

*  *  *  That  Immediately  upon  said  death 
a  written  notice  thereof,  containing  full 
name  and  address  of  the  plaintiff,  with  all 
the  particulars  which-  were  then  within  the 
plaintUTs  knowledge,  and  within  thirty  days 
from  Aug.  6,  1889,  was  given  to  John  Lynch, 
the  duly  authorized  and  appointed  agent  of 
the  defendant,  •  •  *  and  that  thereafter^ 
wards,  and  within  seven  months  from  the 
date  of  said  death,  affirmative  proof  of  the 
death  of  said  Merrill  D.  Anderson  was  fur- 
nished and  delivered  to  the  managers  of  the 
defendant  for  the  United  States,  at  Boston, 
Mass.,  and  attaches  copy  of  policy  as  an  ex- 
hibit" The  allegations  of  the  answer  are: 
"General  denial.  Said  policy  did  not  insure 
against  death  occasioned,  either  directly  or 
indirectly,  by  intentional  injuries  inflicted  by 
the  insured  or  by  any  other  person,  and  de- 
fendant avers  that  the  death  of  said  MemU 
D.  Anderson  was  occasioned  either  directly 
or  indirectly  by  intentional  injuries  inflicted 
upon  the  said  Anderson  by  some  other  per- 
son. That  the  policy  sued  on  specifically  ex- 
cepted, and  did  not  cover,  injuries  of  which 
there  were  no  visible  marks  upon  the  body  of 
said  Merrill  D.  Anderson,  except  the  marks 
upon  the  neck  showing  strangulation.  That 
the  policy  sued  on  did  not  cover  death  result- 
ing either  directly  or  indirectly  from  volun- 
tary exposure  to  unnecessary  danger;  and 
defendant  further  avers  that  the  death  of 
said  Merrill  D.  Anderson  resulted  either  di- 
rectly or  indirectly  from  his  voluntary  ex- 
posure to  unnecessary  danger."  To  which 
was  filed  a  reply  of  general  denial.  Forty- 
two  special  findings  were  returned  by  the 
Jury,  and  a  general  verdict  in  favor  of  the 
plaintiff.  The  plaintiff  in  error  contends 
that  the  first  proof  of  death  furnished  the 
company  is  conclusive,  and  estops  party 
from  denying  the  truth  of  the  statements 
therein  contained,  for  the  reason  that  it  dis- 
closes the  fact  that  Anderson  was  murdered, 
and  therefore  no  liability  of  the  company, 
unless  there  is  a  showing  made  of  mistake 
In  making  such  proof,  or  the  discovery  of 
new  facts  brought  to  light  'since  the  proof 
was  made.  This  proof  of  deat)»  is  as  fol- 
lows: 

"State  of  Kansas,  County  of  Wyandotte— 
ss.:  Affidavit.  H.  M.  Downs,  of  lawful  age, 
being  first  duly  sworn,  deposes  and  says 


that  he  is  now  and  was  the  coroner  of  Wy- 
andotte county,  Ks.,  during  the  month  of 
August,  1889,  and  is  a  practicing  physician 
and  surgeon,  and  that  upon  the  6th  day  of 
August,  1889,  he  conducted  a  post  mortem 
examination  of  the  body  of  Mei-rlll  D.  An- 
derson, and  subsequently,  in  his  capaci^  as 
coroner,  of  said  county,  held  an  inquest  over 
the  some;  and  that  in  his  opinion,  from  the 
evidence  gjven  to  the  JU17  at  said  inquest, 
and  from  observation  and  examination  of 
the  body  of  said  Merrill  D.  Anderson,  that 
is  that  the  said  Merrill  D.  Anderson  came 
to  his  death  through  violence  inflicted  upon 
his  person  by  parties  at  present  unluiown, 
and  that  the  immediate  cause  of  death  was  a 
condition  of  the  lungs  known  as  'emphy- 
sema,' and  that  this  condition  was  caused  by 
suffocation  violently  employed;  and  further 
the  deponent  saith  not  H.  M.  Downs,  Cor- 
oner of  Wyandotte  Co.,  Ks. 

"Sworn  to  and  subscribed  tn  my  presence 
this  26th  day  of  November,  A.  D.  1889.  John 
A.  Adams,  Notary  Public.     [L.  S.] 

"My  commission  expires  November  17, 
1891.. 

"(Copy.) 

."State  of  Kansas,  Wyandotte  County— as.; 
An  Inquisition  holden  at  Argentine,  in  Wy- 
andotte County,  Kansas,  on  the  7th  day  of 
Aug.,  A.  D.  1889,  before  me,  H.  M.  Downs, 
coroner  of  said  county,  on  the  body  of  M. 
D.  Anderson,  or  a  person  unknown,  then  ly- 
ing dead,  by  the  jurors  whose  names  are 
hereto  subscribed.  The  said  jurors  upon 
their  oaths  do  say  that  the  said  Merrill  D. 
Anderson  came  to  his  death  from  injuries  In- 
flicted upon  his  person  by  persons  nnknowa 
to  the  jury.  In  testimony  whereof,  the  said 
jurors  have  hereunto  set  their  hands  the  day 
and  year  aforesaid.  [Signed]  Jno.  Steffins, 
Bob't  McDantels,  F.  N.  Donaldson.  S.  Hutch- 
ison, K.  Earnest,  G.  W.  ffimmons. 

"Attest  this  14th  day  of  Aug.,  A.  D.  1889. 
H.  M.  Downs,  Coroner  Wyandotte  County. 

"The  State  of  Kansas,  Lyon  County— eo.: 
In  the  matter  of  the  claim  of  Carrie  Ander- 
son against  the  Employers'  Liability  Assnr- 
ance  Corporation,  under  policy  No.  41,236. 
Carrie  Anderson,  being  first  duly  sworn  on 
oath,  says:  That  she  is  the  identical  Carrie 
Anderson  (formerly  Carrie  Carter)  who  was 
married  to  Merrill  D.  Anderson,  dec'd,  in  the 
county  of  Lyon  and  state  of  Kansas,  by  B. 
S^ymore,  a.  minister,  on  July  19th,  1886.  a 
certificate  of  the  record  of  which  marriage 
Is  hereto  attached.  That  Merrill  D.  Ander- 
son, who  vv'as  murdered  on  or  about  the  6tli 
day  of  August  1888,  at  Argentine,  KanMa, 
was  at  that  time  my  husband,  and  that  be 
was  the  same  M.  D.  Anderson  mentioned  In 
a  certain  policy  of  insurance  dated  April 
16tb.  1889,  issued  on  the  life  of  said  M.  D. 
Anderson  by  the  said  Employers^  Llabilitr 
Assurance  Corporation.  That  I  lost  saw  rof 
husband  alive  on  the  evening  of  the  6th  da; 
of  August  of  this  year,  a  little  &tUst  10 
o'clock.    He  then  -  seemed   to   be   In   good 
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health.  He  then  said  that  he  was  going  to 
Kansas  City  that  night,  to  accompany  bis 
cousin  Maley  Bhodes  from  Kansas  Ci^.  I 
did  not  again  see  htm  until  the  next  day  at 
the  undertaker's  at  Argentine,  Kansas.  He 
was  marked  some  by  dark  looking  spots  un- 
der the  eyes,  and  his  eyelashes  were  burned 
off.    Mrs.  Carrie  Anderson. 

"Subscribed  and  sworn  to  before  me  this 
7th  day  of  November,  18S9.     O.  H.  Bulkley, 
Notary  Public.     [L.  S.] 
"Com.  Expires  Apr.  15,  1889." 
Conceding  that  ber  affidavit  Is  as  strcmg 
as  It  Is  claimed,  we  do  not  think  it  bars  her  re- 
covery, If  an  entirely  diCTerent  state  of  facta 
is  shown  to  exist    It  bas  been  held  that. mis- 
statements in  proofs  are  conclusive  evidence 
of  the  facts  therein  stated,  but  we  think  the 
rule  to  be  as  laid  down  In  Cooke,  Life  Ins. 
218.    It  has  been  held  that  they  (misstate- 
ments) are  conclusive  evidence  of  such  facts, 
as  against  the  claimant,  unless  before  the 
trial  he  bas  furnished  the  Insurer  a  corrected 
statement:  but  the  tendency  of  more  recent 
decisions  has  been  to  relax  the  strictness  of 
this  rule,  and  the  better  opinion  would  seem 
to  be  that  the  rule  applies  only  to  where  the 
insurer  has  been  prejudiced  in  his  defeuse 
by  relying  on  the  statements  contained  In 
the   proofs.     "Although   the   statements    In 
them  [the  proofs]  will  be  taken  against  the 
Insured  as  admissions  against  interest,  he 
may  show   that  the'  statements  themselves 
were  without  foundation,  and  Inadvertently 
made."    May,  Ins.  (3d  Ed.)  {  463.    We  cannot 
see  how  the  company  was  prejudiced  by  this 
first  proof.    They  admit  that  they  "had  In- 
spected the  spot,  made  inquiries  in  the  neigh- 
borhood"; and  It  is  shown  that  their  attorney 
and  surgeon  was  at  the  Inquest,  that  they 
received  other  proof  before  the  trial,  had  ex- 
amined it  and  in  connection  with  their  oth- 
er Information  their  opinion  was  in  accord- 
aace  with  the  opinion  expressed  In  the  coro- 
ner's verdict;  and  for  these  reasons,  not  on 
account  of  any  statements  made  In  the  proof, 
tbey  deny  liability.     Then  the  atDdavlt  of 
Mrs.   Anderson,   when  taken   In  connection 
with  the  other  portions  of  this  proof,  shows 
conclusively,  we  think,  that  It  was  made  on 
tbe  faith  of  the  result  of  tltc  inquest,  not 
from  actual  knowledge.    Bachmeyer  v.  Asso- 
ciation (Wis.)  52  N.  W.  101,  affirmed  In  58  N. 
W.  399.     "If  the  proofs  also  disclose  facts  of 
which  the  defendant  could  avail  Itself  as  a 
defense  to  an  action  on  the  policy,  this  would 
not   derogate    from    the    sufficiency  of  the 
proofs  as  proofs  of  death.     But,  whilst  the 
disclosure  of  such  facts  might  bUKgest  to  the 
company  the  propriety  of  refusing  payment 
and  standing  a  suit,  it  would  be  no  bar  to 
the  bringing  of  a  suit     Otherwise,  no  suit 
could  ever  be  brought  until  the  parties  bad 
gone  through  an  extrajudicial  investigation, 
resnltlng  favorably  to  the  assured."    Insur- 
ance Co.  V.  Rodei  95  U.  S.  237.     We  think 
the  testimony  also  shows  that  the  first  proof 
%v»m  Inadvertently  madei    The  company  did 


not  show  that  this  case  came  within  this  ex- 
ception, and  we  think  the  burden  of  proof  aa 
to  this  is  upon  It  That  this  death  was  the 
result  of  a  pure  accident,  we  think  is  clearly 
established  and  with  sufficient  positiveness 
to  overcome  the  prima  facie  case  made  by 
the  first  proof,  if  any  suit  was  made;  and 
among  the  reasons  for  so  thinking  is  the  ad- 
mission of  the  plaintiff  in  error  as  to  the 
facts  In  this  case.  "It  is  simply  and  solely  a 
case  where  a  man  Is  walking  along  a  high- 
way, or  standing  upon  It,  and,  without  any 
known  or  explainable  cause,  falls  headlong 
into  a  hole  or  gully." 

The  next  proposition  urged  In  plaintiff  In 
error's  brief  is:  "The  court  erred  in  refusing 
to  submit  to  the  Jury  the  question  as  to 
whether  or  not  the  insured  met  bis  death  oc- 
casioned directly  or  indirectly,  or  while  en- 
gaged In  a  voluntary  exposure  to  unnecessary 
danger."  The  Jury  found  with  reference  to 
this  as  follows:  "Q.  What  time  was  It  when 
Anderson  started  for  Kansas  City,  on  the 
night  that  he  met  his  death?  Ans.  After  10 
p.  m.  Q.  15.  Did  his  wife  try  to  persuade 
him  from  going?  Ans.  She  did.  Q.  16.  If 
you  answer  'Yes'  to  the  last  question,  wh&t 
were  ber  reasons?  Ans.  She  considered  it 
dangerous.  Q.  30.  On  the  night  of  August 
6th,  1889,  about  10  o'clock  p.  m.,  did  plaintiff 
try  to  dissuade  ber  husband  from  going  that 
night  to  Kansas  City,  Missouri,  by  telling 
him  that  the  trip  was  a  dangerous  one?  Ans. 
Yes.  Q.  31.  Was  the  trip  on  foot  at  10  o'clock 
at  night  from  Argentine,  Kansas,  to  Kansas 
City,  Missouri,  a  dangerous  one  for  a  per- 
son unaccompanied  by  any  one,  during  Au- 
gust, 1889?  Ans.  We  understand  it  was. 
Q.  32.  If  you  answer  the  foregoing  question 
in  the  affirmative,  did  Merrill  D.  Anderson, 
On  the  night  of  August  6th,  1889,  know  that 
such  a  trip  was  a  dangerous  one?  Ans.  Xes. 
Q.  33.  If  you  answer  the  foregoing  question 
in  the  affirmative,  did  Merrill  D.  Anderson, 
on  the  night  of  August  6th,  188B,  undertake 
said  trip  of  his  own  free  will  and  accord? 
Ans.  Yes.  Q.  34.  Did  Anderson  go  voluntari- 
ly? Ans.  Yes.  Q.  35.  Was  it  necessary  for 
him  to  go?  Ans.  We  understand  It  was.  Q. 
36.  Did  he  take  a  ra;sor  with  him?  If  so,  for 
what  purpose?  Ans.  Yes,  for  self-defense. 
Q.  37.  Was  the  trip  a  dangerous  one  at  the 
time  and  under  the  circumstances  under 
which  Anderson  started  for  Kansas  City, 
Missouri?  Ans.  We  understand  it  was." 
While  these  findings  are  apparently  Inconsist- 
ent we  think  they  can  be  recopclled,  and, 
taken  with  the  other  findings  In  the  case,  do 
not  show  or  find  that  the  death  of  Ander- 
son was  caused  directly  or  indirectly  while 
engaged  In  a  voluntary  exposure  to  unneces- 
sary danger.  The  plaintiff  In  error  lays  great 
stress  upon  the  fact  that  the  deceased  took 
with  him  a  razor  for  self-defense,  thereby 
admitting  that  he  knew  the  trip  was  danger- 
ous; but,  under  the  facts  of  this  case  and  the 
findings  of  the  Jury,  does  this  make  any  dif- 
ference?   We  think  not    The  danger  admtt- 


Digitized  by 


Google 


S84 


47  PACIFIC  REPORTER. 


(Mont. 


ted  by  these  acts  Is  of  a  specific  kind,— that 
It  was  dangerous  by  reason  of  meeting  with 
personal  encounttrs  (not  that  it  was  dan- 
gerous on  account  of  the  conditions  of  the 
roads  or  streets),— and  his  razor  was  taken 
as  a  precaution  against  this  danger.  If  the 
Jury  had  found  that  he  came  to  his  death 
by  reason  of  injuries  occasioned  by  the  vio- 
lence of  others,  or  from  any  kindred  cause, 
this  would  be  a  strong  circumstance  against 
plaintiffs  recovery,  but  they  did  not  so  find. 
On  the  contrary,  the  findings  are  that  he 
came  to  his  death  from  an  entirely  different 
cause;  and  there  Is  not  one  particle  of  tes- 
timony to  show  that  It  was  in  fact  dangerous, 
or  considered  dangerous  by  any  one,  or  In 
what  respect  It  was  dangerous,  except  the 
request  of  the  wife  for  him  not  to  go,  on  ac- 
count of  her  fears  or  belief,  and  the  act  of 
the  deceased  in  taking  a  razor.  We  think 
to  avoid  a  policy  for  this  reason  there  must 
be  an  unnecessary  risk  taken  of  some  known 
danger,  and  this  known  danger  must  of  Itself 
be  the  actual  cause  of  the  death  or  Injury. 
"It  Is  not  enough  to  defeat  liability  to  show 
that  the  assured  violated  the  conditions  of 
the  policy  in  these  respects,  but  It  must  also 
be  shown  that  such  violation  had  a  causative 
connection  with  the  injury."  Jones  v.  Asso- 
ciation (Iowa)  61  N.  W.  485;  Bradley  v.  In- 
surance Co.,  45  N.  Y.  422;  Bloom  v.  Insur- 
ance Co.,  97  Ind.  478;  Grlffln  v.  Assoclatlooi, 
20  Neb.  620,  31  N.  W.  122;  Murray  v.  Insur- 
ance Ck).,  96  N.  Y.  614;  Insurance  Co.  v.  Ben- 
nett (Tenn.)  16  S.  W.  723;  Indemnity  Co.  v. 
Dorgan,  7  C.  C.  A.  582,  58  Fed.  945;  Insur- 
ance Co.  V.  Osborn  (Ala.)  9  South.  809;  Mil- 
ler V.  Insurance  Co.  (Tenn.)  21  S.  W.  43;  Col- 
lins V.  Insurance  C!o.  (Iowa)  64  N.  W.  778; 
De  Loy  v.  Insurance  Co.  (Pa.)  32  Atl.  1108. 

The  hypothetical  question  put  to  Dr.  C.  L. 
Burk  may  be  objectionable;  yet  It  is  not 
sufficiently  so  to  cause  a  reversal  in  this  case. 

That  the  court  erred  In  refusing  certain 
Instructions.  We  think  the  court  fully  and 
ably  declared  the  law  in  this  case  in  the  In- 
structions given,  and  on  the  other  objections 
urged  by  plaintiff  In  error  we  see  no  error. 

One  other  proposition  we  will  consider; 
that  is,  that  the  last  proof  of  loss  was  not 
received  within  the  seven  months.  This  has 
not  been  urged  with  much  force,  and  the 
theory  of  the  trial  of  this  cause  In  the  court 
below  totally  ignores  It  as  a  defense.  We 
think,  however,  that  the  court  was  justified 
In  giving  the  instruction  It  did  with  refer- 
ence thereto.  The  correspondence  with  the 
company  absolutely  shows  that  they  did  not 
deem  it  as  a  defense.  The  judgment  will  be 
affirmed. 


(19  Mont.  70) 

SLOAN  et  al.  v.  GLANCY. 
(Supreme  Court  of  Montana.     Jan.  2,  1807.) 

Water  Riobt  —  Appiirtbsance  — Coxvetance  — 
NosusKR— Abanddnment— FisniNos. 
1.  Where  the  proprietors  of  a  water  ricbt, 
without  proceedine  in  eminent  domain,  make 


an  agreement  whereby  a  landowner  gives  them 
permission  to  construct  the  ditch  over  his  prem- 
ises, in  consideration  of  the  use  of  sufficient 
water  to  irrigate  that  part  of  his  land  lying 
below  the  ditch,  the  water  being  essential  to 
its  proper  cultivation,  the  landowner's  interest 
in  the  ditch  becomes  appurtenant  to  the  land 
lying  below  the  ditch,  and  hence  passes  with 
a  conveyance  of  il,  without  being  expressly  de- 
scribed in  the  deed. 

2.  Without  an  intention  to  relinqnlsh  one  s 
interest,  the  mere  nonuser  of  a  water  right  is 
not  an  abandonment. 

3.  Where  an  immaterial  fact,  about  which 
there  was  little  evidence,  has  not  been  found 
by  the  jury,  and  the  party  insisting  on  the 
finding  is  given  the  privilege  of  introducing  fur- 
ther testimony  upon  the  point  before  the  court 
adopts  the  findings  of  the  jury,  and  the  offer  is 
declined,  the  party  cannot  complain. 

Appeal  from  district  court,  Fergus  county; 
Dudley  Du  Hose,  Judge. 

Suit  by  T.  A.  Sloan  and  others  against 
John  Glancy  to  enjoin  the  use  of  water  from 
an  Irrigating  ditch.  From  a  judgment  In  fa- 
vor of  defendant,  plaintiffs  appeal.  Aflirm- 
ed. 

Suit  by  plaintiffs  against  the  defendant  to 
enjoin  him  from  Interfering  with  the  plain- 
tiffs' use  and  enjoyment  of  the  waters  of  an 
In-igatlng  ditch  described  in  the  complaint 
and  situate  In  Fergus  county.    The  plaintiffs 
have  been  In  possession  of  certain  agricul- 
tural lands  in  Fergus  county  for  years  prior 
to  the  commencement  of  this  suit    In  18»1 
the   phiiutiff   Culnan  and   one  Howell,   the 
grantors  of  plaintiffs  B.  McDonnell  and  T. 
McDonnell,  appropriated  1,000  inches  of  the 
waters  of  Big  Spring  creek.    The  plaintiffs 
allege  that  this  appropriation  was  by  means 
of  a  ditch  *hlch  tapped  Big  Spring  creek, 
and  that  the  plaintiffs  B.  and  T.  McDonnell, 
as  grantees  of  Howell,  now  own  said  How- 
ell's Interest  In  said  ditch  and  water.    It  Is 
ne.vt  alleged  that  about  May  31,  1890,  the 
plaintiffs  Sloan,  Culnan,  Clegg,  E.  McDon- 
nell, B.  McDonnell,  and  T.  McDonnell  ap- 
propriated an  additional  1,500  Inches  of  the 
waters  of  said  stream,  by  means  of  enlarging 
the  ditch    first   above   described,   and    that 
plaintiffs    have    used    the    waters    flowing 
through  the  above-mentioned  ditch  until  In- 
terfered with  by  the  defendant;   that  about 
August,  1892,  and  since  then,  defendant  has 
deprived  the  plaintiffs  of  the  use  of  the  wa- 
ters aforesaid,  and  caused  them  Injury  and 
damage.    The  defendant  denied  that  Sloan. 
one  of  the  plaintiffs,  was  one  of  the  original 
appropriators  of  the  water  first  mentioned  in 
the  complaint,  or  that  Howell  was  the  grant- 
or of  plaintiff  Ed.  McDonnell,  or  that    Ed. 
McDonnell  has  any  Interest  In  the  said  ditcb 
as  grantee  of  Howell.    He  also  denied   the 
alleged  appropriation  of  May  31,  1890,  of  an 
additional  1,500  Inches  of  water;   denied  the 
capacity  of  the  ditch  constructed  to  be  snf- 
flcient  to  convey  2,500  Inches  of  water,   or 
any  greater  amount  than  1,000  inches;     de- 
nied any  wrongful  diversion  on  his  part,  or 
any  damage  through  any  action  of  his.  to 
the  plaintiffs  or  any  of  them.    The  defendant 
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afflrmatirely  set  forth  that  he  and  his  grant- 
ors owned  a  certain  piece  of  agricultural 
groand  adjacent  to  Big  Spring  creek,  and 
that  50  acres  of  bis  lands  lie  upon  the  north- 
erly side  of  the  creek,  between  the  creek  and 
the  ditch  of  plaintiffs,  and  below  the  ditch; 
that  the  plaintiffs  Culnan,  Clegg,  and   Mc- 
Donnell, together  with  John  W.  Howell,  ap- 
propriated  certain    watei-s   of   Big    Spring 
credc   by  means  of  that  certain  ditch,  de- 
scribed in  the  complaint;  that  at  the  time  of 
such  diversion  and  appropriation  one  Joel  A. 
Harris,  defendant's  grantor,  owned  and  was 
in  possession  of  the  ground  now  owned  by 
defendant;    that  the  plaintiffs'  said  ditch  is 
constructed  across  the  lands  owned  by  this 
defendant  and  formerly  owned  by  said  Har- 
ris; that  at  the  time  of  the  appropriation  of 
the  water  In  1884,  and  before  the  construc- 
tion of  the  ditch  by  plalutlffs  across  the 
lands  of  the  defendant,  and  in  consideration 
of  their  being  allowed  to  construct  and  main- 
tain the  said  ditch  across  the  said  lands,  the 
plaintiffs   Culnan,   Clegg,   and   Ed.   McDon- 
nell, and  Howell,  the  grantor  of  said  plain- 
tiffs B.  and  T.  McDonnell,  agreed  with  said 
Harris,    defendant's    grantor,    that    Harris 
should   have  such  an   interest  in  the  said 
ditch  and  the  waters  therein  as  might  be 
necessary  to  irrigate  that  portion  of  defend- 
ant's lands  lying  between  the  said  ditch  and 
the  said  Big  Spring  creek,— about  50  acres, 
more  or  less;  that  In  pursuance  of  said  agree- 
ment the  said  plaintiffs  and  the  said  Howell 
entered  upon  the  construction  and  completed 
the  said  ditch  over  and  across  the  said  lands 
of  this  defendant;  that  afterwards,  in  1886, 
the  defendant  bought  from  the  said  Harris 
all  his  right,  title,  and  interest  in  and  to  the 
above-mentioned   lands,  together   with   the 
appurtenances,  and  the  same  were  conveyed 
to  the  defendant  by  deed  in  writing.    The 
defendant  alleges  that,  at  the  time  of  the 
purchase,  the  plaintiffs  Culnan,  Clegg,  Ed. 
McDonnell,  and  Howell  promised  to  convey 
to  the  defendant  such  interest  in  the  ditch 
and  the  right  to  the  use  in  the  waters  there- 
in as  might  be  necessary  to  irrigate  the  50 
acres  of  ground  before  mentioned;    that  in 
18S7  the  defendant  took  possession  of  the 
lands  so  purchased  by  him,  and  commenced 
to  use  the  waters  in  the  ditch,  and  has  used 
the   same  every  year  since,   and  for  more 
than  5  years  has  been  In  quiet  and  peaceable 
possession  of  as  much  of  the  water  as  was 
necessary  to  successfully  irrigate  his  50  acres 
of  ground.    Defendant  prayed  for  a  decree 
adjudging  him  to  be  entitled  to  the  use  of 
75  inches  of  water  flowing  in  the  plaintiffs' 
said  ditch,  and  that  plaintiffs  be  enjoined 
from  interfering  with  his  right  to  the  use  of 
the  same.   The  replication  denied  all  the  new 
inatter  set  up  In  the  answer.    Special  issues 
■were  submitted  to  the  jury.    The  jury  found 
that  Culnan  and  Howell  appropriated  cer- 
tain of  the  waters  of  Big  Spring  creek  in 
1.SS4,    but   that   the   appropriation    did    not 
amount  to  1,000  Inches.    It  waa  also  found 


that  the  plaintiffs,  In  May,  1890,  made  an  ad- 
ditional appropriation  by  enlargement  of  the 
original  ditch  of  Culnan  and  Howell,  but 
that  this  appropriation  did  not  amount  to 
1,500  inches.  They  found  that  defendant  di- 
verted the  water  from  the  plaintiffs'  ditch  in 
August,  1802,  and  thereafter,  but  that  there 
were  no  damages  done.  In  answer  to  the 
question  submitted  whether  Culnan,  Clegg, 
Ed.  McDonnell,  and  Howell  made  an  agree- 
ment with  Harris,  in  1884,  by  the  terms  of 
which  agreement  Harris  permitted  the  above- 
named  parties  to  construct  a  ditch  across 
the  land  of  Harris  In  consideration  that  Har- 
ris should  have  the  use  of  sufficient  water 
to  irrigate  the  land  below  the  ditch,  the 
jury  replied,  "Yes;"  that  there  was  such  an 
agreement  made  with  Thomas  Culnan  under 
which  Harris  was  entitled  to  37V^  inches  of 
water.  They  found  against  the  defendant 
upon  the  issue  of  adverse  possession.  There- 
after the  court  adopted  the  findings  of  the 
jury,  after  modifying  the  one  relating  to  the 
diversion  by  the  defendant,  so  that  the  find- 
ing was  to  the  effect  that  the  defendant  did 
divert  the  water,  but  did  not  wrongfully  di- 
vert it  A  decree  was  entered  in  favor  of 
the  defendant,  adjudging  him  the  owner  of 
a  sufficient  interest  in  the  plaintiffs'  ditch  to 
convey  371^  inches  of  water  from  the  point 
where  the  water  Is  diverted  from  Big  Spring 
creek  down  to  the  point  where  the  defendant 
diverts  the  same  upon  his  lands.  The  plain- 
tiffs moved  for  a  new  trial,  upon  the  ground 
that  the  evidence  was  insufficient  to  sustain 
the  findings  and  decision  of  the  court,  and 
upon  errors  of  law.  The  motion  for  a  new 
trial  was  overruled,  and  from  the  order  over- 
ruling the  said  motion,  and  from  the  judg- 
ment, the  plaintiffs  appeal. 

W.  M.  Blackford  and  F.  A.  Stranahan,  for 
appellants.  Von  Tobel  &  Cheadle,  for  re- 
spondent. 

HUNT,  J.  (after  stating  the  facts).  We  will 
not  incumber  this  opinion  with  a  lengthy 
statement  of  the  testimony  In  the  case.  A 
brief  recital  of  the  evidence  upon  which  the 
district  court  and  the  jury  founded  their  con- 
clusions Is  sufficient.  From  1883  to  1886  Joel 
A  Harris  owned  a  tract  of  land,  afterwards 
sold  to  this  defendant  In  1883  J.  W.  How- 
ell buUt  a  small  ditch  across  Harris'  land  to 
irrigate  his  own  garden.  In  1884  Thomas  Cul- 
nan, J.  T.  Clegg,  and  E.  McDonnell  proposed 
to  build  another  ditch  across  Harris'  land 
above,  but  parallel  to,  the  original  Howell 
ditch.  About  the  time  that  Culnan,  Clegg, 
and  McDonnell  commenced  their  proposed 
ditch,  Harris  went  to  them,  and,  speaking 
particularly  to  Culnan,  McDonnell,  and  How- 
ell, objected  to  their  taking  out  another  ditch. 
Harris  told  them  there  was  another  ditch  be- 
low, and  that  they  ought  to  unite  on  the  oue 
ditch  and  not  cut  his  place  up.  Culnan  ex- 
plained to  Harris  that  there  had  been  some 
disagreement  between  Bowell  and  themselves 
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concerning  the  rights  In  the  other  ditch,  to 
which  Harris  replied  that  he  was  not  going  to 
have  his  ranch  cut  up  by  ditches  because  of 
a  squabble  among  themselves.  After  some 
furtlier  conversation,  Harris  told  them  that, 
If  they  wished  to  construct  a  ditch  through 
his  Inud,  hi  wished  what  water  he  needed 
for  the  land  below  the  ditch,  and  that  would 
be  all  the  damages  he  would' ask.  They 
agreed  upon  this.  The  appellants  now  con- 
tend that  Harris'  statement  had  relation  only 
to  the  ditch  which  Culnan,  Clegg,  and  Mc- 
Donnell were  commencing  to  dig;  but  the 
court  and  Jury  believed  that  the  point  of  Har- 
ris' objections  was  to  digging  two  ditches 
through  his  land,  and  that  when  he  referred 
to  uniting  upon  one  ditch  he  referred  to  an 
enlargement  of  the  Howell  ditch,— the  one 
from  which  he  could  divert  the  water  to  his 
land.  It  certainly  apnears  that  the  advice  of 
Harris  was  acted  upon,  for  the  ditch  con- 
structed was  the  old  Howell  ditch,  and  it  was 
through  the  same  that-  water  was  conducted 
by  the  plaintiffs  thereafter.  In  1886,  before 
and  after  defendant  purchased  of  Harris,  cer- 
tain witnesses  conversed  with  several  of  the 
men  who  had  constructed  the  enlarged  Cul- 
nan-Howell  ditch,  and  who  owned  interests 
therein.  These  persons  admitted  that  the 
purchaser  of  Harris'  land  was  entitled  to  Ir- 
rigate his  land  lying  below  the  ditch  by  wa- 
ter from  the  ditch,  thus  recognizing  the  agree- 
ment which  had  been  made  with  Harris,  the 
grantor  of  defendant,  Glancy.  When  it  was 
suggested  to  several  of  the  owners  that  the 
purchaser  would  like  a  title  by  deed  in  writ- 
ing, they  said  that  they  had  nothing  to  show 
themselves,  and  could  not  therefore  give  any 
title  other  than  the  right  to  go  on  and  use 
the  water  as.  the  purchaser  might  desire,  as 
the  water,  under  the  agreement  with  Har- 
ris, went  with  the  ranch,  to  Irrigate  whatever 
land  was  below  the  ditch.  The  defendant, 
Glancy,  testified  that  two  of  the  persons  inter- 
ested In  the  ditch  had  offered  him  $75  to  re- 
linquish his  right  to  the  same,  and  that  an- 
other of  the  plaintiffs  had  told  him,  when 
there  was  some  difficulty  about  the  water  in 
1887,  that  when  they  had  put  the  ditch  through 
Harris'  ground  they  had  agreed  to  give  to  Har- 
ris the  necessary  water  to  Irrigate  what  land 
lay  below  the  ditch  as  a  consideration  for  the 
right  of  way  through  his  premises. 

Without  further  recapitulating  the  testi- 
mony, we  think  the  findings  are  fully  sus- 
tained by  the  evidence,  and  that  It  appears 
the  ditch  now  In  use,  and  concerning  which 
this  action  arose.  Is  the  Identical  one  which 
w.is  constructed  as  the  result  of  the  agree- 
ment between  Harris  and  the  plaintiffs,  and 
that  frequently  after  its  construction,  at  di- 
vers times  and  to  different  persons,  plaintiffs 
recognized  the  right  of  Harris,  and  permit- 
ted Glancy  to  purchase  the  land  of  Harris, 
fully  knowing  of  the  agreement  that  had  been 
made  between  themselves  and  Harris.  Ap- 
pellants stand  In  one  of  two  positions:  If 
they  enlarged  the  Howell  ditch  without  Har- 


ris' consent,  upon  their  own  showing  they 
were  trespassers  without  legal  right  to  main- 
tain their  ditch  at  all.  Hence  they  wouW 
have  no  standing  In  a  court  of  equity,  seeklntr 
to  enjoin  the  right  of  ♦he  use  of  any  waten- 
by  the  person  who  owned  the  lands  ovei 
which  they  had  unlawfully  constructed  theit 
ditch.  Emerson  v.  Ditch  Co.,  18  Mont  247, 
44  Pac.  969.  On  the  other  hand,  if  they  built 
the  ditch  with  Hariis'  consent,  such  author- 
ity was  clearly  only  obtained  hi  consideratioD 
of  the  right  of  HstIs  to  use  enough  water  to 
hTigate  those  portions  of  his  land  lying  be- 
low the  ditch;  therrfore  Harris'  rights,  as 
well  as  plaintiffs',  should  be  protected,  tbe 
construction  and  use  of  the  Howell  ditch  by 
the  appellants  tend  to  sustain  the  existence 
of  the  agreement  as  conteoded  for  by  re- 
spondent, and  to  prove  that  It  was  in  pur- 
suance of  that  agreement,  and  In  considera- 
tion thereof,  that  the  plaintiffs  were  enjoying 
their  rights  without  having  first  proceeded 
in  eminent  domain.  Th?  admissions  of  the 
plaintiffs  also  strengthen  this  deduction.  The 
facts,  like  those  in  Plicklnger  v.  Shaw,  87 
Cal.  126,  25  Pac.  268,  Invest  the  whole  trans- 
action with  the  character  of  a  purchase  and 
sale.  The  plaintiffs  bought,  and  Harris  sold, 
a  right  of  way  for  a  valuable  consideration. 
And  because  of  the  relations  of  the  parties 
the  case  is  at  once  distinguished  from  that  of 
Fabian  v.  Collins.  8  Mont.  215,  where  the  le- 
gal relations  of  the  parties  were  likened  to 
those  existing  between  a  landlord  and  tenant, 
and  where  the  privilege  to  use  water  undwr  a 
license  was  held  to  be  one  limited  strictly  to 
the  original  parties,  not  to  be  sold  and  trans- 
ferred by  the  original  licensees.  Harris' 
right  to  the  use  of  the  water  to  irrigate  his 
land  being  established,  he  had  a  right  to  con- 
vey the  same  to  respondent,  Glancy,  and  the 
conveyance  to  Glancy  of  the  land  with  its 
appurtenances  also  conveyed  Harris'  interest 
in  the  ditch  and  water  right,  which  was  neo- 
es.'S.iry  to  the  cultivation,  use,  and  enjoyment 
of  the  land,  just  as  fully  as  If  Harris  had  de- 
scribed It  In  express  terms  In  the  deed  itself. 
This  Is  the  established  law  of  this  state,  and 
Is  decisive  of  respondent's  rights.  Tucker  v. 
Jones,  8  Mont.  225,  19  Pac.  571;  Sweetland 
V.  Olsen,  11  Mont.  27,  27  Pac.  339. 

It  is  argued  that,  because  the  evidence  fails 
to  show  an  actual  use  of  the  water  for  two 
years  by  Harris  before  he  sold  to  Clancy,  his 
right  of  use  or  his  Interest  in  the  ditch  and 
water  right  did  not  become  an  appurtenant. 
No  abandonment  was  relied  upon;  nor  was 
it  pretended  that  Harris  intended  to  relin- 
quish his  rights  at  any  time  atter  he  became 
possessed  of  them.  On  the  contrary,  he  sold 
his  lands  to  Glancy  for  a  valuable  consid- 
eration, and  that  water  was  necessary  to  the 
successful  cultivation  of  the  lands  Is  a  con- 
ceded fact.  Mere  nonuser  of  a  water  right 
Is  not  an  abandonment.  The  Montana  d««*- 
sions  upon  that  point  are  collated  in  Smith  ▼. 
•Mining  Co.,  18  Mont.  432,  43  Pac.  632.  There 
Is  nothing  in  the  facts  of  the  case  to  removr- 
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it  from  within  the  general  role  that  the  water 
was  a  necessary  appurtenance  of  the  prin- 
cipal estate,  and  that  In  conveying  the  latter, 
as  a  matter  of  law  and  fact,  the  former  was 
conveyed. 

Appellants  object  to  the  omission  of  the 
court  to  make  findings  upon  the  amount  of 
the  respective  appropriations  In  the  years 
18M  and  1890  of  the  waters  of  Big  Spring 
creek  flowing  through  appellants'  ditch.  This 
issue  became  an  immaterial  one  to  the  main 
controversy,  for  no  rights  of  priority  between 
appellants  and  respondent  were  Involved. 
The  evidence  was  so  meager  upon  the  extent 
of  the  exact  appropriations  that  the  court  and 
Jury  evidently  found  difficulty  in  making  a 
specific  finding.  However,  the  privilege  was 
accorded  plaintiffs  of  Introducing  further  tes- 
timony upcm  the  point  before  the  court  adopt- 
ed the  findings  of  the  Jury,  but  the  offer  was 
declined.  Under  these  circumstances  plaiur 
tiffs  cannot  complain. 

None  of  the  other  errors  assigned  are  well 
taken.    Judgment  and  order  affirmed. 

PEMBERTON,  C.  J.,  concurs.  DB  Wl'l'l', 
3.,  not  sitting. 


(19  MODt.  30) 

JOHNSON  V.  PURITAN  MINING  ft  MILL- 
ING CO.  et  al. 

(Supreme  Oourt  of  Montana.     Dec.  21,  1896.) 

Mechanics'  Lirns— Pbiorities— Jukisoictios  oh 
Appeal  —  Sekviob  of  Notice  —  Btidbkob  — 
JuDOMEKT  Roll  is  Fokmck  Aotiom  —  U.vveri- 
FiED  Complaint. 

1.  Under  Comp.  St.  1887,  div.  5,  S  1374,  de- 
clnring  that  liens  shall  extend  to  the  land  on 
which  the  improvement  is  sitnated,  and  shall 
he  prior  to  any  mortgaKe  or  other  lien  made 
subsequent  to' the  commencement  of  tlie  work; 
and  section  1370,  providing  that  such  liens  shnil 
attach  to  the  improvement  in  preference  to  any 
prior  lien  or  mortgage  on  the  land,  that  the  per- 
son enforcing  the  lien  may  have  such  improve- 
ment sold  under  execution,  and  that  the  pur- 
fhaser  may  remove  the  a.ime,  etc.,— the  me- 
chanic has  a  lien  on  tlie  improvements  para- 
monnt  to  all  other  liens  whether  created  before 
or  after  the  commencement  of  the  work,  but  his 
lien  on  the  land  itself  is  superior  only  to  Uens 
accming  after  the  work  was  bepnn. 

2.  If  the  improvement  is  incapable  of  sever- 
ance, the  lien  attaches  to  the  land  itself,  and  is 
subsequent  to  a  pre-existing  mortgage. 

3.  In  a  suit  to  enforce  a  mechanics,  lien,  all 
the  defendants  were  represented  by  the  same  at- 
torneys, and  made  a  common  defense,  claiming 
no  interests  adverse  to  one  another.  The  liens 
of  the  morteaRec  defendants  were  held  superior 
to  piaintilrs  lien,  hnt  one  of  the  defendants, 
who  claimed  under  a  prior  judgment  lien,  was 
defeated,  and,  on  appeal  by  such  defendant  and 
by  plaintiff,  the  same  attorneys  who  represent- 
ed all  the  defendants  below  appeared  for  them, 
still  claiming  that  there  was  no  conflict  of  in- 
terests between  any  of  their  clients,  but  addi- 
tional counsel  appeared  for  the  mortgagees,  and 
nrgned  that  there  was  such  conflict,  ffrfd,  that 
the  supreme  court  had  jnrisdirtion,  though  no- 
tice of  appeal  was  not  served  on  the  mortgagee 
defendants   by  their  co-defendant. 

4.  In  a  suit  to  enforce  a  mechanic's  lien,  the 
judgment  roll  in  an  action  wherein  one  of  the 
present  defendants  recovered  a  judgment,  the 
lien  of  which  he  claims  is  superior  to  piaintifi's 
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lien,  is  admissible,  though  the  complaint  there- 
in was  not  verified. 

5.  Where,  in  an  action  to  enforce  a  mechan- 
ic's lien,  one  of  the  defendants  claims  under  a 
judgment  recovered  by  him  in  a  prior  suit 
nKnnist  the  debtor,  against  whom  execution  was 
levied,  plaintiff  cannot  object  to  the  admission 
of  the  judgment  roll,  execution,  etc.,  on  the 
ground  that  said  defendant  was  not  the  owner 
of  the  judgment  at  the  time  the  motion  and 
affidavit  for  execution  were  filed. 

Appeal  from  district  court,  Granite  county; 
Theo  Brantley,  Judge. 

Action  by  Levi  0.  Johnson  against  the 
Puritan  Milling  &  Milling  Company  and  oth- 
ers to  enforce  a  mechanic's  lien.  From  the 
Judgment,  plaintiff  and  defendant  James  A. 
Murray  both  appeal.  Reversed  on  defend- 
ant's appeal,  and  affirmed  on  plaiutiCTs  ap- 
peal. 

Levi  O.  Johnson,  plaintiff  in  this  action, 
alleged  67  causes  of  action  upon  liens  for 
materials  furnished  to  the  Puritan  Mining  & 
Milling  Company,  defendant,  or  for  labor 
performed  upon  the  mines  of  said  company. 
The  times  within  which  the  materials  were 
furnished  and  the  labor  performed  in  all  of 
the  causes  of  action  set  forth  are  between 
September,  18!)3,  and  March,  1894.  The 
plaintiff  prayed  for  Judgment  agralnst  the 
Puritan  Mining  &  Milling  Company,  and  that 
the  same  be  declared  a  lien  on  said  mining 
claims,  and  that  they  be  sold  to  satisfy  the 
Judgment  Defendants  Hines  and  wife, 
Lynch,  and  tbe  executor  of  Mary  Minuse 
answered,  and  dented  tbe  several  causes  of 
action  set  up  in  ptaintiefs  complaint,  and 
pleaded  that  they  were  tbe  owners  of  a 
mortgage  made  to  them  upon  the  mining 
claims  of  the  Puritan  Mining  &  Milling  Com- 
pany on  May  21,  1892,  to  secure  certain  debts 
of  the  corporation.  The  defendant  King 
also  claims  to  be  tbe  owner  of  a  mortgage 
upon  tbe  same  mining  claims,  executed  on 
May  15,  1893.  King's  mortgage  recognizes 
the  former  one  to  Hines,  Lynch,  et  al.,  so 
there  is  no  conflict  between  the  interests  of 
these  mortgagees.  The  contention  of  the 
mortgagees  was  that,  by  virtue  of  the  mort- 
gages, their  liens  were  prior  to  the  plain- 
ttfTs.  The'  defendant  Murray  claimed  a  one- 
fifth  Interest  in  the  mining  claims  of  tbe 
Puritan  Mining  ft  Milling  Company  by  rea- 
son of  his  being  the  Judgment  creditor  of 
one  John  UUery,  the  predecessor  in  interest 
of  the  defendant  Puritan  Mining  &  Milling 
Company.  He  pleaded  that  his  Judgment 
lien  existed  by  virtue  of  a  Judgment  obtain- 
ed in  a  suit  of  Murray  against  Ullery,  where- 
in be  recovered  Judgment  in  December,  1887, 
against  Ullery,  for  the  sum  of  ?2.0C2.81,  to- 
gether with  interest  and  costs,  and  that  on 
June  29,  1893,  under  his  execution  issued 
upon  said  Judgment,  tbe  sheriff  sold  a  one- 
fifth  interest  in  tbe  mining  claims  involved 
In  this  suit,  to  him  (Murray),  and  thereafter, 
on  December  SO,  1893,  the  sheriff  executed 
to  him  a  sheriff's  deed.  By  reason  of  these 
facts,  Murray  asserted  that  his  interest  in 
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said  mining  claims  was  prior  and  superior  to 
plaintiff's  lien.  The  plaintiff  filed  no  replica- 
tion to  the  answers  of  the  mortgagees,  but  did 
reply  to  Murray's  answer,  denying  the  aver- 
ments of  the  same.  Upon  the  trial  it  was 
agreed  by  all  parties  that  the  materials  were 
furnished,  and  the  labor  was  performed,  as 
alleged  In  the  complaint  Murray  then  of- 
fered In  evidence  the  judgment  roll  in  the 
case  of  Murray  against  Ullery,  filed  Decem- 
ber 7,  1887,  the  motion  and  affidavit  for  exe- 
cution, the  execution  Issued  on  said  Judg- 
ment May  1,  1893,  and  the  deed  from  the 
sheriff  to  J.  A.  Murray,  conveying  to  Mur 
ray  the  interest  of  Ullery  in  the  mining 
claims  described  in  the  complaint,  filed  for 
record  January  4,  1894.  The  plaintiff  ob- 
jected to  the  admission  of  the  Judgment  roll, 
motion,  execution,  and  sheriff's  deed  on  the 
ground  that  the  complaint  in  said  Judgment 
roll  was  not  verified,  and  because  It  ai>- 
peared  from  the  papers  introduced  that  J.  A. 
Murray  was  not  the  owner  of  said  Judgment 
against  UUery  at  the  time  the  motion  and 
affidavit  for  execution  were  made  and  filed. 
The  court  sustained  the  plaintiff's  objection. 
Judgment  was  thereafter  rendered  in  favor 
of  plaintiff  for  $S,1S1.04,  and  costs,  including 
attorney's  fees,  which  said  sums  were  ad- 
judged to  be  liens  upon  the  Puritan  and  Sil- 
ver Star  mining  claims,  the  properties  of 
the  Puritan  Mining  &  Milling  Company;  but 
the  court  decreed  that  the  defendant  mort- 
gagees, by  virtue  of  their  mortgages,  had 
prior  and  superior  liens  to  those  of  plaintiff. 
It  was  also  decreed  that  the  defendant  Mur- 
ray had  no  lien,  and  could  take  nothing  of 
the  action. 

H.  R.  WhiteblU,  for  kppellants.  Smith  & 
Word,  Durfee  &  Brown,  and  McConnell  & 
McConnell,  for  respondents. 

HUNT,  J.  (after  stating  the  facts).  The  only 
question  to  consider  on  the  plainttfTs  appeal 
is  the  specific  error  that  the  court  ought  not  to 
have  decreed  the  mortgage  liens  of  the  defend- 
ants to  be  superior  to  the  liens  of  the  plain- 
tiff for  materials  furnished  and  labor  done 
upon  the  mining  claims  of  the  Puritan  Mining 
&  Milling  Company.  Section  1370,  div.  5.  of 
the  Compiled  Statutes  of  1887  gives  a  lien  to 
every  laborer  or  other  person  who  does  any 
work  and  labor  upon,  or  furnishes  any  material 
for,  any  mining  claim,  quartz  lode,  building, 
erection,  etc.  Section  1374  provides  that  the 
lien  given  by  aectiai  1370  shall  extend  to  the 
lot  or  land  upon  which  any  such  building.  Im- 
provement, OT  structure  as  may  be  referred  to 
In  the  aforesaid  section  is  situated,  and  pro- 
vides, further,  that  the  liens  for  work  or  labor 
done,  or  material  furnished,  as  specified  In 
the  chapter  of  the  statutes  referring  to  liens, 
sliaU  be  prior  to,  and  have  precedence  over, 
any  mortgage,  incumbrance,  or  other  lien  made 
subsequNit  to  the  commencemoit  of  work  on 
any  contract  for  the  erection  of  such  building, 
stmcture,  or  other  improvement    Section  1375 


declares  that  any  such  lien  shall  extoid  to 
all  the  right,  title,  and  interest  owned  In  the 
land  by  the  owner  or  iHxtprietor  of  the  build- 
ing, erection,  or  other  hnprovement  for  whose 
immediate  benefit  the  labor  was  done  or  the 
materials  were  ftunished.  Section  1376  pro- 
vides that  such  liens  or  work  "shall  attach 
to  the  buildings,  or  ImiM-ovementB  or  erections 
for  which  they  were  furnished,,  or  the  woik 
was  done,  in  preference  to  any  prior  lien,  or 
incumbrance  or  mortgage  upon  the  land  upon 
which  said  buildings,  erections  or  improve- 
ments have  been  a%cted  or  put;  and  any  per- 
son enforcing  such  lien  may  have  such  build- 
ing, erection  or  imt»nvement  sold  under  exe- 
cution and  the  purchaser  may  remove  the  same 
within  a  reasonaUe  time  tbereafter." 

As  we  must  be  governed  by  the  forgoing 
statutes,  we  ^all  be  careful  not  to  extend  the 
law  t>eyond  the  expressed  intent  of  the  legis- 
lature. Granting  that  section  1370  is  applicable 
to  mining  claims,  still  we  cannot  find  that  it 
or  any  other  statute  gives  precedence  to  liens, 
such  as  are  involved  in  this  action,  upon  the 
land  upon  which  the  improvements  have  been 
made,  over  liens  created  by  mortgages  duly 
executed  before  the  commencement  of  the 
work.  The  statute  does  make  such  liens  pre- 
ferred to  any  prior  Hen  upon  the  land  by  at', 
tadiing  them  to  the  buildings,  erections,  or 
Improvements  for  which  the  labor  and  ma- 
terials were  furnished,  but  clearly  goes  no 
further.  We  find  no  warrant  In  the  language 
used  to  imply  that  it  extends  such  lien  to  the 
land  itself,  while,  as  conclusive  evidence  that 
the  construction  we  put  upon  the  statute  Is 
accurate,  it  is  provided  that  the  person  en- 
forcing the  lien  may  have  "such  building,  erec- 
tion or  hnprovement  sold  under  execution  and 
the  purchaser  may  remove  the  same  within  a 
reasonable  time  thereafter."  We  are  cited  by 
the  appellant  to  the  statutes  of  Iowa,  which 
are  substantially  like  those  that  obtained  in 
Montana  when  plaintiff's  cause  of  action  ac- 
crued. But  we  find  that  the  United  States 
supreme  court,  in  Brooks  v.  Railway  O).,  101 
U.  S.  443,  has  construed  the  Iowa  statutes 
similar  to  sections  1374,  1375,  and  1376,  cited 
above,  and  decided  that  a  provision  lUce  section 
1374,  relating  to  the  land  on  which  the  im- 
provement is  made,  gives  the  laborer  a  para- 
mount lien  only  as  against  other  liens  and  in- 
cumbrances created  subsequent  to  the  com- 
mencement of  work  on  any  contract  for  the 
erection  of  such  building,  structure,  or  oOta 
improvement,  and  that  those  made  prior  to 
that  time  were  unaffected  by  It.  But  the  court 
goes  on  to  say  that  a  section  of  the  Iowa  Code 
like  section  1376  of  the  Montana  Code,  made 
a  different  provision  in  regard  to  the  lien  on 
the  building,  erection,  and  improvement  on  the 
land,  and  thus  summed  up  the  statutory  law: 
"The  mechanic,  therefore,  has  a  lien  upon  the 
land  paramount  to  all  ri^ts  accruing  after  the 
commencement  of  his  work,  and  what  be  puts 
upon  the  land  paramount  to  aH  other  claims, 
whether  created  before  or  after  that  time. 
The  decisions  of  the  courts  of  Iowa  are  to 
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this  effect,  and  the  pr<^sltlon  Is  not  disputed 
In  argument  here."  This  was  the  view  taken 
of  the  statutes  In  Opera  House  C!o.  v.  Maguire, 
14  Mont.  558,  37  Pac.  607,  where  Justice  Har- 
wood,  speaking  for  the  court,  said:  "Tills  pro- 
vision [section  1370]  subjects  the  improve- 
ments to  the  claim  of  the  lienor  to  secure  pay- 
ment for  the  lalwr  or  material  used  In  the 
erection  of  the  improvement,  by  right  superior 
to'  that  of  the  prior  mortgagee."  See,  also, 
Montana  Lumber  &  ManuTg  Co.  t.  Obelisk 
Mining  &  Concentrating  Co.,  15  Mont.  24,  37 
Fac.  897,  and  Murray  v.  Swanson,  18  Mont 
—  46  Pac.  441.  The  Montana  statutes,  in 
thus  giving  a  lien  upon  a  bnilding  or  Improve- 
ment separate  from  the  land  in  preference  to 
all  prior  liens  upon  the  land,  and  by  permitting 
the  enforcement  of  such  a  lien  by  sale  and  re- 
moval of  the  bnilding  or  improvement,  seem 
to  wipe  out  the  common-law  rule  that  build- 
ings attached  to  the  reel  estate  are  imrt  of  the 
real  estate,  not  to  be  severed  without  permis- 
sion of  prior  mortgagees  of  the  land.  Com- 
menting upon  such  statutes,  Jones,  Liens,  § 
1373,  says:  "A  Uen  is  given,  not  on  the  ma- 
terials as  such,  but  on  the  btilldings  or  im- 
provements In  the  construction  of  which  the 
materials  are  used.  Tlie  operation  of  the  stat- 
ute, in  case  there  Is  a  prior  mortgage  of  the 
land,  is  to  dissever  the  Improvements  from  the 
realty  by  giving  a  superior  lien  on  such  Im- 
provementsr  and  conf«Ting  on  the  purchaser 
the  right  to  remove  them." 

Now,  to  apply  these  controlling  rules.   Plain- 
tiff has  not  proved  that  he  has  erected  a  build- 
ing or  structure  or  put  any  other  improvement 
upon  the  mining  dalms,  susceptible  of  sever- 
ance and  removal.    He  relies  solely  ui>on  the 
contention  that,  where  the  improvements  are 
Incapable  of  segregation,  the  Hen  is  upon  the 
mine  Itself,  and  Is  to  be  preferred  to  any  prior 
Hen,  incumbrance,  or  mortgage  upon  the  land 
on  which  the  buildings,  structures,  or  improve- 
ments are  erected.    But  we  think  plaintiff  la 
in  error  In  his  construction  of  the  statutes. 
Many  improvements,  buildings,   or  erections 
placed  upon  mining  claims  may  be  removed 
from  the  land  itself.    There  are  mills,  hoists, 
pumps,  sheds,  and  other  improvements  upon 
which  labor  may  have  been  done.     For  all 
such  improvements  the  liens  of  the  laborers 
attach  to  the  buildings  or  Improvements  In 
preference  to  any  prior  Hen,  Incumbrance,  or 
mortgage,  and  they  may  be  sold  and  removed. 
But  where  the  Improvement  into  which  the 
materials  or  labor  went  cannot  be  removed 
from  the  land  and  sold,  the  statute  in  such 
case  has  not  provided  for  any  prefa*ence  over 
a  pre-existing  mortgage,  but  rather,  by  dear 
implication,  declared  otheirwise.    GretcheU  v. 
Allen,  34  Iowa,  559.    It  is  Impossible,  for  In- 
stance, to  seiparate  a  shaft  in  a  mine  from  the 
mining  claim  upon  which  It  Is  sunk.    The  lien 
in  such  a  case  attaches  to  the  land,  and  the 
law  recognizes  that  the  Uenor  derives  the  ben- 
efit of  such  Improvement  by  the  enhanced 
valae  of  the  property,  but  his  Hen  is  subsequent 
to  a  pre-exlsOng  mortgage.    Montana  Lumber 


&  Mnnuf  g  Co.  v.  Obelisk  Mining  &  Concen- 
trating Co.,  15  Mont.  24,  37  Pac.  897;  Daivls 
V.  Alvord,  94  U.  S.  545;  Conrad  v.  Starr,  .50 
Iowa,  470.  Whether  or  not  a  Hen  for  labor 
or  materials  furnished  on  a  mining  claim  ex- 
tends to  the  whole  claim,  or  only  to  that  part 
of  the  realty  upon  which  the  improvempnt 
is  made,  Is  not  Important  in  this  case,  because, 
conceding  the  truth  of  that  proposition  whlcb 
Is  laid  down  in  Smith  v.  Mining  Co.,  12  Mont- 
524,  31  Pac.  72,  it  does  not  follow  at  aU  that 
any  such  lien  is  to  be  preferred  to  the  pre- 
existing lien  of  a  Judgment  or  mortgage.  In 
conclusion,  we  think  that  the  court  correctly 
fixed  the  relation  of  the  mortgage  Hens  in  the 
case  by  awarding  them  priority  over  the  plain- 
tiff's liens,  and  in  this  respect  the  Judgment 
must  be  affirmed. 

The  legal  question  raised  by  Murray's  ap- 
peal is  whether  or  not  the  district  court  wa» 
correct  in  ordering  that  Murray  take  nothing 
of  the  action,  and  that  he  have  no  lien  on  the 
property.  To  the  brief  of  Murray's  counsel, 
and  to  the  authorities  cited  to  the  effect  that 
the  court  did  err  in  ruling  adversely  to  Mur-* 
ray,  no  brief  has  been  filed  by  either  plaintiff 
or  the  mcB^gagee  defendants.  The  mortga- 
gees, however  (except  the  administrator  of 
the  estate  of  Mary  Mlnuse),  did  file  a  brief, 
contendhig  that  Murray's  position  Is  adverse 
to  the  mortgagees,  and  that  this  court  has  no 
Jurisdiction  over  the  mortgagees'  rights  so  far 
as  they  may  be  affected  by  any  Judgment  of 
reversal  of  the  district  court's  ordw,  because 
no  notice  of  aw)eal  was  ever  served  upon  th& 
mortgagees  by  appellant  Murray.  The  facts 
are  that,  when  the  case  was  tried  in  the  dis- 
trict court,  Messrs.  Durfee  &  Brown  and  Smith 
&  Word  appeared  as  counsel  of  record  for  all 
the  defendants,  and  the  names  of  Durfee  & 
Brown  appear  as  having  subscribed  every  an- 
swer filed.  Throughout  the  trial  no  effort  was 
made  by  the  mortgagees  to  exclude  any  evi- 
dence ottered  by  the  appellant  Murray.  On 
the  contrary,  all  the  defendants  being  repre- 
sented by  the  same  counsel,  their  rights  were 
evidently  recognized  and  understood  as  be» 
tween  themselves,  and  were  adverse  only  to 
the  plaintiff,  who  claimed  priority  to  them  all. 
It  was  the  plaintiff  alone  who  objected  to  the 
evidence  of  Murray's  Judgment  against  Ul- 
lery,  and  it  was  plaintiff's  objection  only 
which  the  court  passed  upon  when  It  sustained 
that  objection.  It  was  never  assumed  on  the- 
trial,  nor  does  It  appear  to  us  under  the  plead- 
ings or  proceedings  had,  that  there  is  any  nec- 
essary conflict  between  the  interests  of  the 
mortgagees  and  Murray,  and  we  cannot  as- 
sume that  the  counsel  for  the  defendants  took 
the  position  they  did,  except  with  due  regard 
to  the  wishes  and  Interests  of  their  several 
clients.  When  Murray  appealed.  It  was  by 
the  same  counsel  who  bad  represented  him 
and  his  co-defendants  on  the  trial.  One  of  the 
said  counsel,  Mr.  Word,  argued  Murray's  ap- 
peal to  the  supreme  court.  D.  M.  Durfee, 
Esq.,  another  of  defendants'  counsel,  argued' 
the  appeal  in  behalf  of  the  mortgagee  defend- 
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aats  before  this  court,  and  stated  at  the  close 
of  the  arguments  that  he  did  not  contest  the  ap- 
peal of  Murray,  and  did  not  wish  to  be  under- 
stood as  doing  so  for  bis  clients.  But  Messrs. 
McOonnell  &  McConnell,  who  first  appear  In 
the  case  in  this  court,  and  who  aloue  are  con- 
testing Murray's  appeal,  state  that  they  are 
employed  by  all  the  mortgagees  (except  the 
Minuse  estate)  to  maintain  the  integrity  of  the 
judgment  as  to  them  against  all  parties  there- 
to who  seek  to  disturb  it  by  a^^eal.  The  at- 
titude of  the  several  defendants,  therefore,  is 
this -in  the  supreme  court:  The  defendants 
all  made  a  common  and  friendly  fight  against 
plaintiff  in  the  district  court.  Some  of  them 
prevailed;  one  alone  did  not.  Plaintiff  by  his 
counsel,  and  the  unsuccessful  defendant  by 
the  same  counsel  who  had  appeared  for  all 
defendants,  appeal.  In  the  supreme  court,  in 
addition  to  the  original  counsel  of  defendants 
who  resist  plaintiff's  appeal  only,  and  ccmtend 
for  Murray's  rights  against  plaintiff  alone, 
new  counsel  appear  for  the  mortgagees.  The 
original  counsel  still  say  there  is  no  hostility 
of  Interests  between  any  of  their  clients,— the 
one  appealing  and  those  simply  responding  to 
Hdaintiff's  appeal.  But  the  additional  coun- 
sel tar  the  respondent  defendants  say  to  us 
there  is  a  conflict  of  interests  between  defend- 
ants, and  object  to  the  jurisdiction  of  this 
court  Now,  If  this  coiut  is  obliged  to  elect 
between  these  discordant  contentions,  and  to 
decide  that  it  has  no  jurisdiction  over  the  mort- 
gagees so  far  as  they  are  affected  by  Murray's 
appeal.  It  would  do  Murray's  rights.  If  any  he 
has,  grave  wrong,  and  must  needs  do  so  too 
In  the  teeth  of  the  statements  of  the  original 
counsel  of  aiU  the  defendants  that  they  (the  de- 
fendants) are  not  in  conflict  on  this  appeal 
between  themselves.  Obviously,  the  mortga- 
gee defendants,  who  are  still  represented  by 
the  same  counsel  who  tried  their  case  for  them 
in  the  lower  court,  should  not  be  beard  to  say 
In  this  appeal,  through  the  mouths  of  those  at- 
torneys familiar  with  their  case  from  its  In- 
ception, that  they  were  not  and  are  not  hi  a 
position  adverse  to  their  co-defendant  appel- 
lant, yet  to  stultify  themselves  through  other 
counsel  by  contending  that  there  is  a  conflict. 
We  would  not  listen  to  such  a  position  if  ad- 
vanced by  the  original  counsel,  and  we  regard 
it  as  none  the  less  unsound  because  advanced 
by  the  learned  counsel  who  now  first  appear 
tor  the  mortgageea  Besides,  to  uphold  the 
mortgagees  as  against  Murray  would  neces- 
sarily impute  to  their  senior  counsel  inexcusa- 
ble error  or  gross  perfidy  of  their  client's  In- 
terests. We  decline  to  do  this  in  the  absence 
of  a  clear  showing.  Nor  should  a  court  tol- 
erate such  a  shifting  of  attitudes.  Where  liti- 
gants recognize  the  equities  of  one  another 
by  uniting  to  resist  the  demands  of  a  common 
enemy,  and  all  are  legally  entitled  to  succeed, 
yet,  through  error,  one  is  denied  all  rights, 
and  appeals,  we  will  not  sustain  the  one,  and 
dismiss  the  other,  merely  because  the  district 
court  erroneously  excluded  the  latter  from  par- 
ticipating In  the  fruits  of  the  victory  which  be 


helped  to  gain,  and  which  was  awarded  his 
co-defendants.  The  circumstances  of  this  case 
make  it  easily  distinguishable  from  Bank  v. 
Boklen,  5  Wash.  777,  32  Pac.  744,  cited  by 
counsel  for  the  mortgagees  resisting  Murray's 
clahns.  There  it  did  not  appear  that  all  the 
parties  defendant  made  a  common  defense  in 
the  court  below,  or  that  there  was  a  common 
interest  between  them;  nor  were  all  the  de- 
fendants before  the  supreme  court  by  the 
same  counsel  who  had  represented  them  in 
the  lower  court.  That  decision  Is  therefore  In- 
applicable.  We  believe  we  have  jurisdiction, 
and  so  hold. 

Reverting  to  the  rulings  of  the  'court,  we 
think  It  was  error  to  exclude  the  judgment 
roll  In  the  case  of  Murray  against  Ullery, 
offered  in  evidence  by  Murray  on  the  trial. 
The  judgment  roll  In  that  case  shows  that 
the  action  was  on  a  promissory  note;  that 
the  complaint  was  filed;  that  summons  was 
duly  Issued  and  properly  served;  and  that, 
after  the  statutory  time  for  answering  or 
pleading  ha4  elapsed,  the  default  of  defend- 
ant was  entered,  and  judgment  rendered 
for  the  plaintiff,  as  prayed  for  in  his  com- 
plaint. The  complaint  lacked  any  verifica- 
tion, and  for  this  reason  the  district  court 
rejected  the  evidence.  The  object  of  the 
verification  of  the  complaint  is  to  Insure  good 
faith  in  the  averments  of  the  plaintiff.  Pat- 
terson V.  Ely,  19  Cal.  ?8.  The  latest  writer 
on  Code  Pleading  (Phil.  Code  PL  S  224),  says: 
"With  the  view  to  secure  good  faith  and 
truthfulness  in  pleading,  to  confine  litigation 
to  matters  really  in  dispute,  and  to  avoid 
frivolous  and  false  Issues,  nearly  all  the 
codes  require  pleadings  of  fact  to  be  verified 
upon  oath.  By  thus  requiring  parties  to 
sustain  their  statements  and  denials  by  af- 
fidavits of  their  truthfulness,  facts  not  be- 
lieved to  be  true  will  seldom  be  alleged  on 
the  one  hand,  and  alleged  facts  believed  to 
be  true  will  seldom  be  denied  on  the  other 
hand,  and  the  judicial  controversy  will  thus 
be  limited  to  such  statements  and  denials  as 
the  parties  are  willing  to  swear  to." 

It  is  also  held  that  the  verification  is  not 
a  part  of  the  pleadings,  strictly  speaking,  and 
is  not  necessary  to  vest  jurisdiction.  "Like 
any  other  formal  matter,  its  absence  is  waiv- 
ed by  a  failure  to  object.  And  If  its  entire 
absence  does  not  affect  the  jurisdiction,  of 
course  mere  defects  cannot."  Van  Fleet, 
Coll.  Attack,  §  251.  See,  also,  Baylies,  Code 
PL  p.  310;  PhlL  Code  PL  J  225;  BUss,  Code 
PL  S  173.  Maxw.  Code  PL  p.  563,  ^ys  (as 
does  section  80  of  the  Montana  Code  of 
Civil  Procedure  of  1887)  that  jurisdicUon  at- 
taches to  the  defendant  when  he  Is  legally 
served  with  summons,  regardless  of  the  de- 
fects in  the  petition  or  verification,  and  that 
the  omission  of  the  verification  "amounts  to 
one  of  those  irregularities  which  cannot  be 
collaterally  called  into  question."  See,  also, 
Boone,  Code  PL  |$  34,  81.  The  Montana 
Code  (section  81,  Code  Civ.  Proc.  1887;  aec- 
tion  660,  Code  Olr.  Proc.  1885)  deflnea  plead- 
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Ings  as  "the  fonnal  allegations  by  the  par- 
ties of  their  respective  claims  and  defenses 
for  the  Judgment  of  the  court"  It  also 
specifies  what  the  complaint  must  contain 
as  its  allegatious;  and  although  the  com- 
plaint, when  made  up  of  such  formal  allega- 
tions, must  be  Terifled,  the  Terification  is  not 
really  a  part  of  any  formal  allegation  of  a 
claim  by  a  party  for  the  Judgment  of  the 
court.  It  is  an  oath  of  the  good  faith  of  the 
complainant  in  mailing  his  averments,  but  of 
ItselC  does  not  tender  an  issue  or  add  an 
allegation  to  the  pleadings.  Such,  we  take 
it,  is  the  reason  of  the  texts  of  the  authors 
referred  to,  which  commend  themselves  to 
us. 

The  district  court  sustained  the  plaintiff's 
objection  to  the  admission  in  evidence,  on 
Murray's  behalf,  of  the  Judgment  roll,  mo- 
tion and  affidavit  for  execution,  the  execu- 
tion, and  sheriff's  deed,  on  the  further  ground 
that  it  appeared  from  the  papers  introduced 
that  Murray  was  not  the  owner  of  the  judg- 
ment "at  the  time  the  motion  for  execution 
was  made,"  etc.     This  appears  to  have  been 
error.     More  than  five  years   had  elap8e4 
from  the  date  of  the  entry  of  the  Judgment. 
The  execution  was  issued  upon  the  motion 
and  affidavit  of  Murray,  and  after  personal 
notice  to  the  original  defendant,  John  Ul- 
lery.    The  exact  date  of  the  filing  of  the 
motion  and  affidavit  does  not  appear,  but 
they  were  served  on  the  13th  of  April.  1803. 
These  proceedings  were  had  In  aceuraance 
with  section  349  of  the  Code  of  Civil  Pro- 
cedure (Comp.  St  188"),  and  were  not  ol> 
Jected  to  by  Uliery.    Railroad  Co.  v.  Bender, 
13  Mont  432,  34  Pac.  848.     The  execution 
Issued  in  obedience  to  the  order  of  the  court 
made  April  29,  1893.    The    plaintiff  Intro- 
duced an  assignment  of  the  Judgment  by 
Murray  to  Franlc  E.  Corbett  dated  May  20, 
1892;  but  in  the  transcript  of  the  judgment 
docket,  which  appears  to  have  been  offered 
In  evidence  In  tlje  case,  there  is  a  recital  of 
a.  reassignment  of  the  Judgment  to  Murray 
by  Corbett,  April  10,  1803,  prior  to  the  is- 
suance of  the  execution,  which  was  May  1, 
1893.     By  this  evidence   it   would  appear, 
therefore,  as  if  Murray  were  presumptively 
the  owner  of  the  judgment  at  the  date  of  the 
execution.     But  the  question  of  ownership  is 
a.  matter  of  no  importance  on  this  appeal, 
because  the  plaintiff,  who  alone  raised  that 
question  on  the  trial,  does  not  ask  for  its 
determination,  and   in   bis    argument    and 
brief  relies  on  but  the  one  specification  of 
error,  namely,  the  ruling  of  the  court  de- 
claring plaintiff's  lien  inferior  to  the  mort- 
.gagees'.    We  understand  his  position  to  be 
that,  If  his  lien  is  not  good  against  the  mort- 
gageea',  he  cannot  insist  that  it  be  held  prior 
to  the  judgment  Hen;   hence  the  ownership 
-of  the  judgment  Is  immaterial  to  him.    If 
the  judgment  debtor  had  any  reason  to  show 
-why   execution  ought   not   to   have  issued 
Against  him,  he  had  an  opportunity  to  appear 
After  he  was  served  with  a  copy  of  the  mo- 


I  tlon  and  the  affidavit  for  execution.  Can  this 
plaintiff  now  take  advantage  of  any  defect 
in  the  proceedings  had  upon  the  judgment 
obtained  by  Murray  against  tTllery  except 
by  a  direct  proceeding,  or  can  the  Judgment 
defendant  alone  do  so?  Beebe  v.  U.  S.,  161 
TJ.  8.  104,  6  Sup.  Ot  532;  Edgerton  v.  Edger- 
ton,  12  Mont  122,  29  Pac.  966.  It  would 
seem  that  the  proper  way  to  Issue  an  execu- 
tion is  in  the  name  of  the  party  in  whose 
favor  the  judgment  has  been  given,  and,  if 
this  be  true,  the  execution  ought  to  have 
issued  in  the  name  of  Murray  under  any 
circumstances.  Section  312,  Code  Civ.  Proc. 
(Comp.  St  1887);  Collins  v.  Smith,  T5  Wis. 
395,  44  N.  W.  510;  Freem.  Ex'ns,  |  21.  If 
any  of  these  propositions  are  correct,— and 
no  one  has  disputed  any  of  them  in  argu- 
ment or  brief,— it  was  no  concern  of  this 
plaintiff  who  owned  the  Judgment  'at  the 
time  the  execution  issued,  for  it  was  of 
coarse  by  the  mandate  of  execution  itself 
that  the  sheriff  acted. 

The  Judgment  of  the  district  court,  so  far 
as  It  affects  Murray,  must  be  reversed,  and 
the  cause  is  remanded  to  the  district  court 
with  directions  to  grant  a  new  trial  to  Mur- 
ray, proceeding  in  accordance  with  the  views 
expressed  In  this  opinion.  When  the  lien 
of  Murray  Is  ascertained  In  amount,  the  court 
should  then  make  a  decree  establishing  the 
status  of  his  lien  towards  the  Hens  of  the 
mortgagees,  and  fixing  their  respective  rela- 
tions towards  one  another.  In  other  respects 
the  Judgment  is  affirmed. 

PEMBERTON,  C.  J.,  concurs.  DE  WITT, 
J.,  not  sitting. 


(W  Or.  4M) 
In  re  JOHN'S  WILL.1 
(Supreme  Court  of  Oregon.     Dec.   21,   1896.) 

Wills — Pkobatk— CnAKiTABr.s  Tkusts — E^oity— 
Jdhisdwtios— Tkcstbhs. 

1.  A  win,  appointing  executors  and  direct- 
ing the  payment  of  funeral  expenses  an^  the 
expenses  of  administration,  is  entitled  to  pro- 
bate, though  its  other  provisions  creating  a 
charitable  trust  are  invalid. 

2.  When  the  probate  court  has  jinisdictiou  to 
direct  and  control  tlio  i>onduct  and  settle  the 
accounts  of  executors  (Hill's  Ann.  Laws,  §  8i)5), 
a  proceeding  for  the  revocation  of  the  probate 
of  a  will,  institttted  more  than  five  years  after 
the  original  probate,  may  be  considered  aa  a 
prayer  for  the  direction  of  the  executor  in  the 
administration  of  the  personalty. 

3.  The  fact  that  the  legislature  has  made 
provision  for  the  maintenance  of  public  schools 
in  ail  school  districts,  without  making  it,  how- 
ever, compulsory  on  the  district  to  maintain 
such  schools,  does  not  render  invalid  a  bequest 
in  trust  for  the  maintenance  of  a  public  schooL 

4.  Courts  of  equity  have  inherent  jurisdiction 
over  charitable  trusts. 

5.  A  charitable  trust  for  the  maintenance  of 
public  schools  in  a  city  is  not  invalid,  as  against 
the  rule  of  perpetuities,  because  the  will  pro- 
vides 'or  the  appoi;\tment  of  trustees  15  years 
after  testator's  deatn,  the  property  in  the  mean- 
time being  given  in  trust  to  the  executors. 

6.  A  charitable  trust  for  the  maintenance  in  a 

»  Rebearlne  denied. 
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city  of  free  schoots  is  not  invalid  on  account  of 
tlie  uncertainty  of  the  trustees,  because.  15 
years  after  testator's  deatli,  the  property  ih 
tlie  meantime  being  given  in  trust  to  tlie  exec- 
utors, they  are  to  be  appointed,  one  each  by  the 
incumbent  judges  of  the  state  circuit  court  and 
of  the  federal  district  court,  and  a  third  by  the 
two  so  appointed,  and  vacancies  to  be  filled  by 
persons  appointed  by  the  incumbents  of  such 
judgeships. 

7.  The  failure  of  the  judges  to  appoint  trus- 
tees would  not  defeat  the  trust. 

8.  A  provision  giving  the  judges  authority 
to  formulate  rules  for  the  government  of  the 
trustees  does  not  invalidate  the  trust,  as  con- 
ferring on  the  judges  discretionary  power  in 
the  administration  of  the  trust. 

9.  The  fact  that  no  provision  was  made  in 
the  will  for  the  conveyance  to  the  trustees  of 
certain  land  given  the  executors  in  trust  will 
not  defeat  the  trust,  as  such  land  would  be 
charged  with  the  trust  in  either  the  hands  of 
the  executors  or  heirs. 

Appekl  from  circuit  court,  Multnomah  coun- 
ty; L.  B.  Steams,  Judge. 

Proceeding  by  James  John  and  others 
against  Philip  T.  Smith,  executor  of  the  will 
of  James  John,  deceased.  From  a  decree  af- 
firming the  decree  of  the  probate  court,  peti- 
tioners appeal.    Affirmed. 

E.  B.  Watson,  W.  W.  Thayer,  and  J.  N. 
Dolph,  for  appellants.  H.  B.  Nicholas  and 
John  Catlin,  for  respondent 

WOLVERTON,  J.  This  proceeding  was  in- 
stituted In  the  county  court  of  Multnomah 
county,  by  the  next  of  Itin  of  James  John, 
deceased,  for  the  purpose  of  having  revoked 
an  order  or  decree  of  said  court,  made  and 
entered  July  29,  1886,  admitting  to  probate 
in  common  form  what  purports  to  be  his  last 
will  and  testament  The  following  Is  a  copy 
of  the  will,  omitting  formal  parts  and  attes- 
tation: 

"First  I  do  hereby  give,  bequeath,  and  de- 
vise all  money,  property,  and  estate,  real 
and  personal,  of  every  kind  and  nature,  of 
which  I  may  die  seised  or  possessed,  or  be 
entitled  to  at  the  time  of  my  death,  and 
wheresoever  situate  or  being,  to  my  execu- 
tors, hereinafter  named,  to  and  for  the  fol- 
lowing tises  and  trusts,  that  is  to  say:  (1) 
To  sell  and  convert  all  my  personal  property 
into  cash,  at  private  or  public  sale,  as  to 
them  shall  seem  best.  (2)  To  lease  all  my 
real  estate,  except  that  certain  block  herein- 
after mentioned,  upon  such  terms  and  for 
such  times  and  in  such  parcels  as  they  may 
deem  to  the  best  interest  of  my  estate,  but 
all  leases  shall  terminate  fifteen  years  after 
the  date  of  my  death.  (3)  After  the  payment 
of  my  funeral  expenses  and  the  expenses  of 
administration  upon  my  estate,  to  expend  all 
other  moneys  which  shall  come  to  their 
hands  upon  my  death,  from  the  sales  of  per- 
sonal property  or  from  rents  of  real  estate, 
in  the  erection  of  buildings  for  school  pur- 
poses upon  block  No.  29,  In  the  town  of  St. 
Johns,  Multnomah  count.v,  state  of  Oregon, 
and  employing  teachers  to  teach  the  common- 
school  branches.  (4)  To  sell  all  real  estate, 
fifteen  years  after  the  date  of  my  death,  and 


not  before,  excepting  said  block  29  and  such 
other  Jots  and  blocks  as  they  may  deem  nec- 
es.sary  for  school  buildings  and  grounds,  at 
public  or  private  sale,  with  or  without  an  or- 
der of  court,  and  upon  such  terms  as  they 
may  deem  advisable,  and  the  proceeds  aris- 
ing from  such  sales  to  he  delivered  to  trus- 
tees to  be  appointed  as  hereinafter  provided. 
If  such  sales  shall  not  be  for  cash,  then  the 
notes  and  securities  shall  be  turned  over  to 
such  trustees.  (5)  It  is  my  intention  that  all 
taxes,  claims,  charges,  and  expenses  shall  be 
paid  out  of  money  coming  into  the  hands  of 
my  executors  from  other  sources  than  from 
sales  of  real  estate,  and  that  only  the  remain- 
der shall  be  used  by  them  In  erecting  school 
buildings  and  supporting  schools.  (6)  The 
sales  of  real  estate  hereinbefore  mentioned 
to  be  made  by  my  executors  shall  be  made 
within  eighteen  years  after  my  death,  and 
not  until  fifteen  years  after  my  death.  (7)  It 
Is  my  desire  that  my  estate  shall  be  used  in 
establishing  and  maintaining  free  schools  or 
school  in  the  town  of  St  Johns,  and  that  such 
schools  shall  be  public,  and  at  all  times  open 
to  children  of  the  school  district  which  shall 
embrace  the  town  of  St  Johns;  and,  if  my 
executors  shall. consider  it  to  the  best  Inter- 
ests of  the  children  of  said  town  and  dis- 
trict, they  may  act  in  concert  with  the  direct- 
ors of  said  school  district  in  erecting  school- 
houses  and  maintaining  schools,  but  any  and 
all  buildings  erected  with  money  belonging 
to  my  estate  shall  belong  to  my  estate,  and 
not  to  the  district,  and  all  moneys  expended 
in  maintaining  schools  shall  be  expended  un- 
der the  supervision  of  my  executors  as  long 
as  they  shall  continue  to  act  and  until  the 
trustees  hereinafter  mentioned  and  provided 
for  shall  be  appointed  and  qualify. 

"Second.  I  do  hereby  noininate  and  appoint 
my  friends  Philip  T.  Smith,  of  St  Johns,  C. 
W.  Burrage  and  P.  A.  Marquam,  of  Portland, 
executors  of  this,  my  last  will  and  testament; 
and,  in  case  either  of  then>  shall  fall  to  ac- 
cept the  trust,  I  do  hereby  suggest  my  friend 
John  Catlin  to  act  as  executor  In  the  place 
of  the  one  falling  to  accept. 

"Third.  It  is  my  will  that  fifteen  years 
after  my  death,  three  trustees  be  appointed, 
as  follows:  One  by  the  Judge  of  the  circuit 
court  of  the  state  of  Oregon  in  whose  Jadi- 
cial  district  the  town  of  St.  Johns  may  be  in. 
one  by  the  person  who  shall  be  district  Judge 
of  the  United  States  In  whose  Judicial  dis- 
trict the  town  of  St  Johns  may  be  In,  and 
the  third  shall  be  appointed  by  the  two  per- 
sons acting  as  such  Judges;  and  the  three 
persons  appointed  as  such  trustees  shall  be 
and  constitute  a  board  of  trustees,  and  snch 
board  shall  have  the  possession,  management, 
and  control  of  all  moneys  and  property  by 
them  received  from  my  executors,  for  the 
purpose  of  promoting  educational  interests 
in  the  town  of  St  Johns,  and  to  that  eml 
shall  use  such  money  and  property  so  as  to 
establish  a  permanent  fund,  the  interest  only 
to  be  used  in  educational  purposes,  or  so 
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much  tbereof  as  shall  b«  necessary.  The 
principal  to  be  loaned  only  upon  real  estate 
security.  A  portion  of  the  principal,  which 
shall  be  In  excess  ot  fifty  thousand  dollars, 
in  the  discretion  of  such  trustees,  may  be 
used  In  erecting  buildings  for  educational 
purposes,  and  in  employing  teachers. 

"Fourth.  The  persons  acting  as  Judges 
aforesaid  may  from  time  to  time  make  rul^s 
and  regulations  for  the  government  of  the 
board  of  trustees,  which  rules  and  regula- 
tions shall  be  binding  upon  such  board,  and 
they  may  fix  the  quailflcatlons  of  such  trus- 
tees, and  determine  whether  or  not  they  shall 
give  security  for  the  faithful  performance  of 
their  trusts,  and  to  whom  such  security  shall 
be  given. 

"Fifth.  It  is  not  my  intention  to  direct  the 
particular  branches  of  education  which  shall 
be  taught,  nor  in  any  way  limit  the  use  of 
the  money  In  promoting  certain  lUnds  of  edu- 
cation, only  I  desire  that  it  shall  never  be 
used  to  Inculcate  the  doctrines  of  any  reli- 
gious sect  or  denomination,  one  more  than  the 
other. 

"Sixth.  It  is  my  intention  and  desire  to  es- 
tablish a  permanent  and  perpetual  education- 
al fvmd,  to  be  forever  used  In  promoting  ed- 
ucation. 

"Seventh.  Whenever  a  vacancy  shall  occur 
In  the  board  of  trustees  hereinbefore  men- 
tioned, such  vacancy  shall  be  flUed  by  ap- 
pointment, to  be  made  by  the  persons  occu- 
pyhig  the  positions  of  judges  as  aforesaid. 
Said  board  to  be  always  kept  full,  and  to 
consist  of  three  persons,  a  majority  of  whom 
may  transact  business." 

The  petition  for  the  revocation  of  the  order 
of  probate  Is  based  upon  two  grounds:  First, 
the  want  of  testamentary  capacity  of  the 
testator;  and,  second,  the  insufficiency  of  the 
attempted  devise  to  charitable  purposes,  as  it 
respects  the  objects  and  beneficiaries  of  the 
charity  and  the  trustees  In  whom  the  power 
of  administering  the  charity  is  reposed.  The 
first  ground  of  contest  was  abandoned  at  the 
trial,  and  the  case  is  here  for  determination 
upon  the  latter  ground  only. 

It  Is  contended  by  the  executor  that,  the 
■will  having  been  properly  executed,  and  pro- 
vision made  therein  for  the  appointment  of 
executors  and  the  payment  of  debts,  it  was 
properly  admitted  to  probate,  and  that  this 
proceeding  is  without  merit,  even  if  It  be 
conceded  that  certain  gifts  or  devises  are 
void  and  of  no  effect  for  any  purpose.  It  is 
said  to  be  no  objection  to  the  probate  of  a 
"Will  that  some  of  Its  provisions  are  not 
valid  or  susceptible  of  being  carried  into  ef- 
fect. 3  Redf.  Wills,  §  3.  subd.  22,  and  Appeal 
of  Baxter,  1  Brewst.  460.  Again,  it  is  con- 
sidered to  be  well  settled  that  a  will,  ap- 
pointing an  executor,  and  making  no  dis- 
'posltion  of  personalty.  Is  entitled  to  probate, 
'Whether  It  contains  any  disposition  of  real 
«state  or  not  3  Redf.  WiUs,  i  4,  subd.  15. 
Sy  the  older  English  books  it  was  establish- 
ed that.  If  an  instrument  be  testamentary, 


and  Is  to  operate  upon  personal  property, 
probate  must  be  obtained,  whatever  Its  form, 
but  that  a  will  which  clearly  respects  lands 
ought  not  to  be  probated;  while,  If  the  will 
was  concerning  both  land  and  personal  prop- 
erty, probate  was  proper,  though  such  probate 
was  without  prejudice  to  the  heirs  of  the 
land.  Schouler,  Ex'rs,  |  59.  The  ancient 
law  proceeded  upon  the  theory  that  there 
could  be  no  proper  testament  without  the 
naming  of  an  executor,  but  modern  juris- 
prudence stands  in  support  of  the  will  wheth- 
er an  executor  is  nominated  therein  or  not, 
and  yet  the  nomination  of  an  executor  is 
sufficient  to  make  the  instrument  a  will.  It 
is  not  uncommon  for  a  testator  to  make  his 
will  for  the  sole  purpose  of  nominating  an 
executor  to  administer  his  estaite.  A  funda- 
mental rule,  long  established,  is  that  the  per- 
sonal property  of  a  deceased  person  goes  to 
his  personal  representatives,  while  the'  real 
estate  goes  to  his  heirs  at  law.  At  one  time 
it  was  thought  that  realty  could  not  be  di- 
verted from  the  channel  of  inheritance  by 
devise,  but  that  doctrine  no  longer  prevails; 
so  that  a  person  may  now  dispose  of  his  real 
as  well  as  personal  property  by  will.  Under 
the  old  law.  It  was  the  province  of  eccle- 
siastical courts  to  assume  jurisdiction  touch- 
ing the  administration  of  the  goods  and  chat- 
tels of  deceased  persons,  while  the  English 
chancery  guarded  with  much  jealousy  its 
peculiar  jurisdiction  over  the  realty.  But  by 
statutory  enactments  in  England,  as  well  as 
in  most  of  the  United  States,  the  discrimina- 
tion l)etween  wills  of  real  and  personal  prop- 
erty Is  abolished.  Their  probate  has  be- 
come a  necessary  process  to  the  establish- 
ment of  title  to  either  style  of  property,  and 
Is  efTectuated  by  the  same  method  and  In  the 
same  court.  Schouler,  Ex'rs,  §  59.  Accord- 
ingly It  has  been  held,  under  the  statutes  of 
this  state,  that  the  transfer  of  the  -title  to 
the  personal  property  of  deceased  persons  is 
accomplished  through  the  sole  instrumental- 
ity of  the  court  (Winkle  v.  Winkle,  8  Or. 
193),  and  that  a  will  must  be  admitted  to 
probate  before  title  to  realty  can  be  estab- 
lished under  It  (Lock  Co.  v.  Gordon,  6  Or. 
175;  Jones  v.  Dove,  Id.  188).  The  will  here 
assumes  to  dispose  of  both  personal  and 
real  property. 

The  ordinary  functions  of  a  court  of  pro- 
bate, acting  upon  a  proceeding  for  the  pro- 
bate of  a  will,  seem  to  determine  two  things 
only,  viz.  the  testamentary  capacity  of  the 
testator,  acting  without  restraint,  and  the 
sufficiency  of  the  formalities  observed  In  the 
execution  of  the  Instrument  propounded  as 
his  last  will  and  testament;  in  other  words, 
whether  the  Instrument  propounded  is  the 
testator's  spontaneous  act  expressing  his  last 
will  In  the  form  prescribed  by  law.  Woer- 
ner,  Adm'n,  §  222;  Appeal  of  Hegarty,  75 
Pa.  St  516.  Mr.  Schouler  says:  "To  con- 
strue a  will  duly  probated,  and  define  the 
rights  of  parties  in  inteiest  remains  for  other 
tribunals.    They  must  Interpret  the  charter 
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t»y  which  the  estate  should  be  settled  In 
case  of  controversy,  -while  the  probate  court, 
by  right  pnrely  of  probate  or  ecclesiastical 
functions,  establishes  and  confirms  that  char- 
ter." Schouler,  Ex'rs,  {  86;  Hawes  v.  Hum- 
phrey, 9  Pick.  350.  No  doubt  exists  but 
that  a  will  may  be  probated  In  part,  but  the 
question  usually  Involved  In  such  cases  is 
whether  any  certain  clause  forms  a  part 
and  parcel  of  the  Instrument,  or  was  inter- 
polated by  a  fraud  upon  the  testator,  or 
without  his  knowledge,  after  the  will  had 
been  formally  signed  and  attested.  Allen  v. 
McPherson,  1  H.  L.  Cas.  191;  Appeal  of 
Harrison,  48  Conn.  202;  In  re  Welsh,  1  Redf. 
Sur.  238;  Plume  v.  Beale,  1  P.  Wms.  388; 
Morrell  v.  Mqrrell,  7  Prob.  Dlv.  68;  Schoul- 
er, Ex'rs,  supra.  A  distinction  seems  to 
have  been  taken  between  the  testamentary 
Incapacity  arising  from  the  person,  and  that 
which  may  arise  from  the  nature  of  the  sub- 
ject-matter of  the  legacies  or  devises.  The 
former  is  made  to  appear  by  evidence  dehors 
the  'will,  while  the  latter  is  apparent  upon 
the  face  of  the  instrument  Itself;  and  where 
the  record  of  the  probate  shows  that  the 
court  has  passed  upon  the  question  of  fact 
touching  the  testator's  personal  capacity,  its 
decree  becomes  conclusive  of  that  question, 
but  where  the  invalidity  of  the  will,  or  some 
particular  bequest  or  devise  therein.  Is  ap- 
parent from  an  Inspection  of  the  Instrument, 
the  matter  Is  one  of  construction,  and  no  ac- 
tion of  a  court  of  probate  can  change  their 
effect.  Appeal  of  Hegarty,  supra,  and  Ap- 
peal of  Bent,  35  Conn.  523.  These  cases  are 
pertinent  in  so  far  as  they  announce  a  rule 
applicable  to  the  efTect  of  the  ordinary  de- 
cree admitting  a  will  to  probate  under  the 
Issues  usually  Involved,— those  of  testa- 
mentary capacity  and  the  observation  of  due 
formality;  but  it  does  not  follow  that  other 
matter^  may  not  be  put  in  Issue,  touching 
which  the  decree  may  not  be  conclusive. 
To  illustrate:  In  Dickinson  v.  Hayes,  31 
Conn.  417,  a  minor  between  17  and  21  years 
had  made  a  will  disposing  of  both  real  and 
personal  property.  Such  a  person  could,  by 
statute,  dispose  of  personal  property  by  will, 
but  was  Incapacitated  from  so  disposing  of 
real  estate.  The  decree  of  probate  was,  in 
effect,  that  an  Instrument  purporting  to  be 
her  will  "was  presented  In  court  for  probate, 
and,  having  been  duly  proved,  was  approv- 
ed, accepted,  and  ordered  to  be  recorded." 
The  question  arose  in  that  case,  which  was 
an  action  of  ejectment,  whether  the  decree 
was  conclusive  as  to  the  testamentary  ca- 
pacity of  the  testatrix  to  devise  real  estate. 
The  court  held  that  it  was  not,  because 
her  capacity  lu  that  regard  was  not  neces- 
sarily Involved  in  the  issue,  nor  was  it  nec- 
essary to  infer  that  she  had  attained  the  aee 
of  21  years  at  the  time  the  will  was  ex- 
ecuted, but  that  It  was  sufficient,  to  uphold 
the  order  in  general  terms  admitting  the  will 
to  probate,  that  she  was  above  17  years  of 
age,  as  the  will  was  good  in  respect  of  the 


personalty.  The  Inference  Is  strong,  how- 
ever, that,  had  there  been  an  issue  directly 
raised  in  the  proceedings  for  the  probate 
of  the  will  as  to  testatrix's  capacity  to  de- 
vise real  property,  it  would  have  been  de- 
cisive in  the  ejectment  case.  So  we  take 
It  that  issues  within  the  Jurisdiction  of  the 
court,  other  than  those  ordinarily  Involved 
in  the  probate  of  a  will,  may  be  tendered  and 
heard  at  the  same  time,  and,  when  beard 
and  determined,  will  become  conclusive,  at 
least  In  80  far  as  they  aCFect  the  parties  to 
the  record  or  their  privies. 

But  ova  probate  courts  are  not  entirdy  with- 
out authority  or  jurisdiction  to  construe  wills, 
aod  m<we  especially  as  it  respects  the  disposi- 
tion of  personal  i^operty.    By  statute  (Hill's 
Ann.  Laws  Or.  §  895,  subds.  1-6)  the  county 
court  is  Invested  with  exclusive  Jurisdiction, 
In  the  first  Instance,  pertaining  to  a  court  of 
probate.  In  the  following  particulars:    "(1)  To 
take  proof  of  wills;    (2)  to  grant  and  rev<Ae 
letters  testamentary  of  administration  and  of 
guardianship;   (3)  to  direct  and  control  the 
conduct  and  settle  the  accounts  of  executors, 
administrators,  and  guardians;    (4)  to  direct 
the  payment  of  debts  and  legacies,  and  the 
distribution  of  the  estates  of  Intestates;    and 
(5)  to  oTdet  the  sale  and  disposal  of  the  real 
and  personal  property  of  deceased  perFons." 
There  is  here  involved,  in  the  power  to  direct 
and  control  the  conduct  and  settle  the  ac- 
counts of  executors,  and  to  direct  the  paymmt 
of  debts  aiid  legacies,  an  Implied  Jorisdlctlon 
to  construe  bequests,  and  thereby  determine 
who  shall  take,  for  the  very  obvious  reasco 
that  it  Is  a  necessary  and  unavoidable  step 
In  the  direction  of  the  distribution  among  leg- 
atees under  a  will.    By  section  1191  It  Is  pro- 
vided) in  eltect,  that  after  the  payment  and 
satisfaction  of  all  charges  and  claims  against 
the  estate,  the  court  or  Judge  thereof  shall 
direct  the  payment  of  legacies  and  a  distribu- 
tion of  the  remaining  proceeds   of   personal 
proip«*ty  ammig  the  heirs  and  other  perscms 
entitled  thereto.    Here  is  a  positive  enactment 
requiring  the  court  or  Judge  thereof  to  direct 
the  payment  of  legacies,  but,  before  it  can  ex- 
ercise that  power,  it  must  determine  who  the 
legatees  are,  and  the  nature  and  amount  of 
their  respective  shares,  and  this  It  must  do 
by  an  Inspection  of  the  will  and  a  c»nsi(la«- 
tion  of  the  bequests.    In  short,  it  must  con- 
strue the  will  in  order  to  Intelligently  comply 
with   these   requirements.    Under    a    simtlar 
statute,  in  Michigan  and  other  states.  It  has 
been  held  that  the  probate  court  has  Jorisdic- 
tion  to  construe  wills,  such  power  being  nec- 
essarily Involved  In  the  powe?  to  assign  the 
estate  of  the  testator  on  the  settlement  of  the 
executor's  account.    Glover  v.  Ueid.  SO  Mich. 
228,  45  N.  W.  91;   Byrne  v.  Hume,  S4  Mi^t. 
185,  47  N.  W.  679;    Id.,  86  Mich.  546,  49  N.  W. 
570;   In  re  Verplanek,  27  Hun,  600;    SIddall 
V.  Harrison,  73  Cal.  560,  15  Pac.  130;    In  n 
Hinckley's  Estate,  58  Cal.  518;   HUl  v.  Bloom. 
41  N.  J.  Eq.  276,  7  Atl.  438.    The  Jurisdlctloa 
of  the  county  court  to  construe  a  will  as  it ' 
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pertains  to  real  property  Is  not  so  apparent 
Such  property  descends  to  the  heirs,  sul>ject 
to  the  debts  of  decedent,  and  yet  it  would 
seem  tbat,  if  there  be  any  surplus  of  the  pro- 
ceeds of  the  sale  of  real  property  sold  for  the 
payment  of  debts  aiid  legacies,  the  court  must 
direct  the  distribution  thereof  (Hill's  Ann. 
Laws  Or.  S  1102);  and  in  this  particular,  and 
possibly  in  others,  such  a^  upon  appUcatiaa 
for  an  order  to  sell  and  an  order  to  confirm  a 
sale  onder  a  power,  its  jurisdiction  would  ex- 
tend to  the  construction  of  such  a  will,  because 
It  Is  a  necessary,  yet  incidental,  step  In  consid- 
ering the  applleation.  So  it  may  be  consid- 
ered that  the  county  court,  in  the  transactioa 
of  probate  business,  has  JurisiUctioa  for  th« 
CMiStruction  of  wills,  as  it  respects  bequests, 
and,  possibly,  in  special  cases,  as  to  devises. 
There  Is  a  rule  of  equity  which  inhibits  the 
assumption  of  equitable  jurisdiction  for  the 
sole  purpose  of  construing  a  will,  and  the  ju- 
risdiction will  not  be  exercised  onless  there 
exists  some  special  reason  for  seeliing  its  in- 
to-positiofi,  other  than  a  mere  desire  to  obtain 
the  opinion  of  the  court  touching  the  proper 
Interpretation  of  such  an  Instrument  Bdgar 
V.  Edgar,  26  Or.  65,  37  Pac  73;  Siddall  v. 
Harrison,  supra;  Crosby  ▼.  Mason,  32  Comi. 
482.  "The  reascm,"  as  stated  by  Ix>rd,  C.  J., 
In  Bdgar  T.'Bdgar,  "is  that  the  decision  of 
such  questions  is  purely  legal,  and  equity  will 
not  assume  Jurisdiction  to  dedore  legal  titles 
unless  it  has  acquired  jurisdiction,  of  the  case 
for  some  other  purpose."  See  Bowers  v. 
Smith,  10  Paige,  Cfa.  193.  Probate  jurisdlctlcn 
being  in  its  nature  equitable,  by  analogy  of 
this  rule  the  probate  court  shovld  not  entertain 
a  proceeding  Instituted  tat  the  mace  purpose 
of  obtaining  the  opinion  ot  the  court  touching 
the  construction  of  a  will,  even  in  those  mat- 
ters wherein  it  has  jurisdiction  to  interpret 
There  should  be  some  special  purpose  to  be 
attained,  and  the  interpretation  should  come 
as  a  means  of  grantUig  the  relief  sought 
Sudi  questions  ought  to  find  solution  only  as 
they  are  involved  in  litigation  touching  actual 
dispute,  as  it  is  difficult  and  often  impossible^ 
to  construe  any  instrument  generally,  so  as  to 
meet  all  contingencies  that  .may  arise  under  it. 
The  point  of  attack,  or  the  peculiar  applicabil- 
ity to  the  particular  purpose  in  hand,  ought  to 
be  present  in  the  miud  of  the  court,  so  tbat 
its  opinion  couceraing  the  dispute  will  merit 
respect  as  a  precedent  (ind  arise  to  the  dig- 
nity of  an  adjudication. 

We  come,  now,  to  the  purpose  of  the  pres- 
ent proceeding.  It  is  primarily  to  obtain  the 
revocation  of  the  order  of  the  county  court 
admitting  to  probate  the  will  of  the  late 
James  John,  or  as  to  such  bequests  or  devises 
thereunder  as  were  Incompetent  for  the  tes- 
tator to  make  in  the  manner  adopted  by  him. 
It  does  not  go  to  his  personal  incapacity,  as 
this  branch  of  the  contest  was  abandoned  on 
the  trial,  but  challenges  the  sufficiency  of  the 
act  done;  in  other  words,  the  adequacy  of 
the  instrument  to  accomplish  the  alleged  pur- 
pose In  hand.    The  defect,  if  any  exists,  is 


patent  and  inherent,  and  the  test  of  it^  ade- 
quacy is  purely  a  matter  of  construction.  The 
proceeding  casts  upon  the  proponent  the  bur- 
den of  re-probatlng  the  will  by  original  proof 
in  the  same  manner  as  if  no  probate  had  been 
had.  Hubbard  v.  Hubbard,  7  Or.  42.  The 
proof  c^ered  is  ample,  and  the  will  is  un- 
doubtedly entitled  to  probate.  It  was  made 
by  a  person  possessing  testamentary  capaci- 
ty, is  sufficient  in  form,  appoints  executors, 
and  directs  the  payment  of  funeral  expenses 
and  expenses  of  administration.  But  should 
its  probate  here  comprehend  the  approval  or 
disapproval  of  the  attempted  disposition  of 
the  estate  to  the  purposes  of  charity?  There 
is  some  doubt  whether  the  occasion  has  arisen 
for  the  exercise  of  the  court's  jurisdiction  to 
construe  this  will.  Certainly  not  as  it  may 
affect  the  disposition  of  real  property,  as  no 
conditions  exist  whereby  a  court  of  probtitels 
called  upon  to  act  concerning  it  But  as  it 
affects  the  personal  property,  may  not  the 
proceeding  be  considered  in  the  Ught  of  a 
prayer  for  the  direction  of  the  executor  in  the 
administration  thereof?  We  Itelieve  we  are 
justified  in  so  considering  It  in  view  of  tlie 
fact  tfiat  the  court  has  the  authority  "to  di- 
rect and  control  the  conduct  and  settle  the  ac- 
counts of  executors,"  and  that  such  proceed- 
ing was  not  instituted  until  more  than  five 
years  after  the  original  probate  of  the  will  in 
common  form,  during  which  time  the  execu- 
tor has  presumably  been  proceeding  in  a 
manner  antagonistic  to  the  alleged  interests 
of  the  objectors.  So  that  it  is  with  some  hesi- 
tancy we  proceed  to  construe  the  will  as  it 
affects  the  personal  property  and  the  execu- 
tor's duties  respecting  it,  and,  however  it  may 
Incidentally  affect  the  disposition  of  the  real 
property,  we  disclaim  any  attempt  to  adjudi- 
cate touching  its  construction  as  it  pertains 
to  that  particular  class  of  property.  The  pur- 
pose of  the  testator  was  to  establish  and 
maintain  a  school  or  schools,  within  the  town 
of  St  Johns,  which  should  be  free  and  public, 
and  at  all  times  open  to  the  children  of  the 
school  district  which  shall  embrace  such 
town.  Tbat  a  bounty  in  support  of  such  a 
school  or  schools  would  be  a  public  charity 
needs  no  argument  or  authority  to  demon- 
strate or  establish.  It  comes  within  tlie  letter 
and  spirit  of  all  definitions  of  a  legal  charity. 
Pennoyer  v.  Wadhams,  20  Or.  274,  25  Pac. 
720.  The  object  is  definite  and  the  bene- 
ficiaries as  certain  as  the  rules  governing  char- 
itable trusts  require.  Nor  is  it  any  the  less 
a  public  charity  because,  as  conteudcd  by 
counsel,  the  state  has  for  all  practical  pur- 
poses provided  for  the  mainteoauce  of  free 
public  schools  for  all  children  of  school  age 
within  the  same  territory.  Green  v.  Black- 
well  (N.  J.  Ch.)  35  All.  375.  The  bounty  of 
the  state  for  the  support  and  maintenance  of 
common  schools  is  a  creature  of  governmental 
policy,  and  subject  to  the  will  of  the  people. 
They  may  change,  modify,  or  even  abrogate 
the  policy,  subject  to  the  provisions  of  the 
fundamental  law  respecting  it  and  the  con- 
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stltutlon  itself  may  In  time  be  superseded  by 
another.  Tbe  framers  of  the  constitution 
hare  wisely  provided  for  tbe  accumulation  of 
an  irreducible  common-school  fund  from  tbe 
proceeds  of  lands  granted  to  tbe  state  for  edu- 
cational purposes,  from  the  proceeds  of  es- 
cheats and  forfeitures,  and  gifts,  devises,  and 
bequests  made  to  the  state  for  common-school 
purposes,  and  other  sources,  the  Interest  aris- 
ing from  the  investment  of  which  is  exclu- 
sively applied  to  the  maintenance  of  common 
schools.  The  revenues  arising  from  this 
source  are  as  yet  insufficient  for  the  support 
and  maintenance  of  free  schools  throughout 
tbe  state  during  the  entire  school  year.  For 
the  purpose  of  supplementing  this  fund,  the 
legislature  has  provided  for  the  levy  pf  a 
four-mill  tax  In  each  county.  Hill's  Ann. 
I4W8  Or.  S  2785.  Beyond  this,  individual 
school  districts  may  supplement  the  fund,  so 
as  to  make  the  schools  absolutely  free  to  the 
children  of  school  age  within  such  districts. 
So  it  may  be  said  that  ample  provision  is 
made  by  law  for  the  support  and  maintenance 
of  free  schools  in  all  the  districts  within  the 
state.  But,  with  all  this,  it  is  not  compjilsory 
with  any  district  to  levy  a  tax  for  the  support 
of  free  schools  within  Its  territory,  and  It 
may,  by  neglect  to  have  a  school  taught  for 
one  quarter  in  each  year,  forfeit  all  right  for 
the  time  being  to  tbe  school  funds  derived 
from  whatsoever  source.  So  that  it  may  be 
readily  seen  that  even  the  system  provided 
by  the  state,  while  worthy  of  commendation, 
and  free  schools  may  be  maintained  under  it 
in  all  the  districts,  does  not  guaranty  that 
such  schools  shall  be  so  maintained,  and  there 
is  no  absolute  assurance  under  tbe  law  that  a 
free  school  will  be  maintained  within  the 
district  embracing  the  town  of  St.  Johns. 
Hence  there  are,  in  fact,'  no  conditions  pro- 
vided for  by  the  state  which  will  assuredly 
and  Inevitably  meet  tbe  purposes  of  the  tes- 
tator. If  the  time  should  come  when,  by  rea- 
son of  the  state's  regulation  of  tbe  public 
school  system,  the  object  of  the  bounty  should 
substantially  fail,  then  another  question 
would  arise,  involving,  perhaps,  -the  cy  pres 
doctrine;  but  suffice  it  to  say  that  at  this  time 
the  object  of  tbe  testator's  charity  is  not  es- 
sentially supplied  or  superseded. 

We  come,  now,  to  a  construction  of  the 
will  for  the  purpose  of  ascertaining  the  effect 
of  its  provisions  touching  the  disposition  of 
the  personal  property  of  the  testator.  As  we 
have  seen,  the  bequest  was  for  a  charitable 
purpose,  but  the  question  with  which  we  have 
to  deal  is  whether  the  method  which  was 
adopted  by  the  testator  is  sufficient  in  law 
to  effectuate  the  purpose.  Tbe  bequest  is 
direct  to  executors  named,  to  aM  for  certain 
uses  and  trusts,  viz.:  To  convert  Into  cash; 
to  lease  the  real  property  for  15  years;  to 
expend  all  moneys  which  shall  come  into  their 
hands,  together  with  the  proceeds  of  sales  of 
personal  property  and  rents  of  real  estate  after 
payment  of  taxes  and  charges  of  administra- 
tion,  in  the   erection  of   buildings   for  school 


purposes  upon  block  20,  to  sell  all  real  estate, 
except  block  29  and  such  other  lots  and  blocks 
as  they  may  deem  necessary  for  school  bulld- 
higs  and  grounds,  between  15  and  18  years 
after  the  testator's  death;  and  to  deliver  the 
proceeds,  whether  in  cash  or  notes  with  sure- 
ties, to  other  trustees,  to  be  appointed  15  years 
after  the  testator's  death  in  manner  following: 
One  by  the  Judge  of  tbe  drcuit  court  of  the 
state  of  Oregon  in  whose  Judicial  district  the 
town  of  St.  Johns  may  be,  one  by  the  person 
who  shall    be    district  Judge  of  the   United 
States  in  whose  Judicial  district  the 'town  of 
St.  Johns  may  be,  and  a  third  by  the  two  per- 
sons acting  as  such'  Judges.    Such  persons  so 
appointed  shall  constitute  a  board  of  trustees, 
who  siiall  have  the  possesEdon,   management, 
and   control   of  all  moneys   and   property   by 
them  received  from  tbe  executors.    The  per- 
sons  acting  as   Judges  aforesaid   may   from 
time  to  time  make  rules  and  regulations  far 
the  government  of  the  board  which  shall  be 
binding  upon   them,   and  they   may  also   fix 
the  qualifications  of  the  trustees,  and  deter- 
mine whether  and  to  whom  they  shall  give 
security  for  the  faithful  performance  of  tbeir 
tiTist.    It  is  further  provided  that,   whenever 
a  vacancy  shall  occur  in  such  board  of  trustees, 
it  shall  be  filled  by  appointment,  to  be  made 
by    the    persons    occupying    the    positions    of 
Judges  aforesaid;  such  board  to  be  always  kept 
full,  and  to  consist  of  three  persons,  a  majority 
of  whom  may  transact  businesa    It  is  a  Camil- 
iar  doctrine,  which  holds  good  In  moral  ethics 
as  well  as  in  legal  policy,  that  the  will  of  tl^ 
testator  should,  when  ascertained,  be  upheld 
and  given  effect,  whenever  it  is  possible,  hav- 
ing regard  for  fixed  rules  of  law,  long  estab- 
lished,  of  which  "every  person   is  bound   to 
take   cognizance.    The   dlscussiou   goes   some- 
what to  the  powers  of  a  court  of  equity  as 
the  Jurisdiction  is  exercised  in  this  state,   tbe 
real  question  being  whether  or  not  the  exeo- 
utors^-and,    succeeding    them,    the    board    of 
trustees,  the  appointment  and  perpetuation  ot 
which  as  a  board  is  provided  for  by  tbe  testa- 
ment—are competent  tnistees    to    administer 
the  charity.    In   other  words,  does  the    win 
appoint  and  provide  for  the  naming  of   sodh 
tinstees  as  are  competent  to  take,  hold,  and 
administer  the  charity  in  the  manner  directed? 
And,  If  not,  should  a  court  of  equity  provide 
trustees,  and  Intrust  them  with  the  atlministra- 
tion  of  itV    In  Trastees  v.  Adams,  4  Or.  77. 
it  is  held  that  "equity  Jurisdiction,  as  adminis- 
tered by  the  courts  of  this  state,  derives  its 
authori^  from  the  constitution  and   laws  of 
Oregon,  and  Includes  only  the  ordinary  juris- 
diction of  the  court  of  chancery  of  England, 
modified  and  extended^by  the  statutes  of  this 
state  and  the  changes  in  the  condition  of  af- 
fairs of  the  community."    In  a  later  case  fPen- 
noyer  v.  Wadharas,  supra),  Mr.  Justice  B«>an. 
after  discussing  the  question  whether   or  noc 
the  peculiar  equitable  Jurisdiction  over  chari- 
ties,   as   distinguished    from    the   jurisdietion 
touching  ordinary   trusts,   was  derived    solcilT' 
from  the  statute  of  43  EUz.  c.   4,  says:    "-Xt 
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may  tben  be  stated,  as  a  proposition  supported 
by  the  great  weight  of  authority  in  this  coun- 
try, that  coints  of  equity  in  the  various  states, 
where  they  are  not  prohibited  by  statute,  ex- 
ercise an  original  inherent  jurisdiction  over 
charitable  trusts,  and  apply  to  them  the  rules 
of  equity,  together  with  such  other  rules  as  may 
be  applicable  under  the  laws  of  the  several 
states;  and  this  they  do  by  vhrtue  of  their 
Inherent  powers,  without  reference  to  whether 
the  statute  of  EUizabeth  has  been  adopted  In 
this  state."  These  authorities  render  It  un- 
necessary to  enter  into  a  discussion  of  the  once- 
disputed  question  touching  the  origin  of  equi- 
table jurisdiction  as  it  respects  the  peculiar 
doctrine  governing  charitable  trusts. 

It  is  contended  by  the  objectors  to  the  will 
that  the  property  has  not  been  given  to  a 
person  sufficiently  certain  having  capacity  to 
«xecate  the  trust  imposed.  It  is  somewhat 
difficult  to  determine  from  the  books  what 
is  required  in  this  respect.  The  bequest  is 
directly  to  the  executors  named,  and  thus 
far  there  is  undoubtedly  sufficient  certainty 
as  It  regards  the  appointment  of  trustees.  It 
Is  admitted  that,  if  this  were  all  the  will  con- 
tained. It  would  be  sufficient  In  that  respect. 
But  it  is  urged  that  there  is  a  scheme  con- 
nected with  the  execution  of  the  trust  where- 
by the  testator  has  attempted  to  create  a 
trustee,  an  entity,  and  to  devise  the  manner 
of  its  perpetuation,  all  of  which  is  unknown 
to  the  law;  that  the  entity  is  not  a  person, 
either  real  or  artificial,  and  that  the  mode  of 
its  perpetuation  is  a  thing  which  the  law  does 
not  recognize;  and  that,  taken  as  a  whole,  he 
has  failed  in  his  appointment  of  a  trustee 
sufficiently  certain  and  capable  of  recogni- 
tion with  capacity  to  execute  the  trust.  It  Is 
said  that  the  rule  against  perpetuities  has  no 
application  to  charitable  trusts.  It  is,  in- 
deed, a  striking  characteristic  of  such  trusts 
that  they  continue  forever.  They  are  not, 
however,  exempt  from  the  rule,  barring  one 
very  Important  exception.  The  word  "per- 
petuity" has  a  technical  signification,  denot- 
ing the  period  of  time  beyond  which  a  future 
interest  cannot  vest.  18  Am.  &  Bng.  Bnc. 
Law.  362.  "It  may,"  says  Mr.  Sanders,  "be 
defined  to  be  a  future  limitation,  restraining 
the  owner  of  the  estate  from  aliening  the  fee 
of  the  property,  discharged  of  such  future 
use  or  estate,  before  the  event  is  determined 
xw  the  period  arrived  when  such  future  use 
or  estate  is  to  arise.  If  that  event  or  period 
be  within  the  Iwunds  prescribed  by  law,  it  Is 
not  a  perpetuity."  Sand.  &  W.  Uses  & 
Trusts,  196,  cited  in  Perin  v.  Carey,  24  How. 
4SH.  If  a  gift  he  to  charity,  then  over  to  an 
Individual,  or  to  an  individual,  then  over  to 
charity,  the  rule  is  effective,  and  has  perfect 
application.  But  a  gift  to  charity,  then  over 
-to  charity,  forms  the  exception,  and  this  is 
sustained  upon  the  reasoning  tliat,  as  one 
charitable  use  may  be  made  perpetual,  speak- 
ing In  a  general  and  natural  sense,  the  gift 
to  two  in  succession  can  be  of  no  longer  dura- 
-tlon  or  of  greater  evil.    The  property  is  tak- 


en out  of  commerce,  and  goes  instantly  into 
perpetual  servitude  to  charity.  While  the 
form  of  charity  may  vary,  and  a, succeeding 
form  become  effective,  contrary  to  the  rule, 
the  primary  object,  that  of  charity,  continues 
and  Is  allowable,  through  the  law's  regard 
for  charitable  uses,  and  in  consideration  of 
the  beneficial  results  fiowlng  therefrom.  Agri- 
cultural School  V.  Whitney,  54  Conn.  342,  8 
Atl.  141.  The  exception  has  even  a  broader 
significance.  A  gift  may  be  made  in  trust 
for  a  charity  not  in  esse,  but  to  come  Into 
being  at  a  time  uncertain  In  the  future,  or 
which  is  to  take  effect  upon  some  contingency 
that  may  possibly  not  happen  within  a  life 
or  lives  In  being  and  21  years  and  9  months 
afterwards,  and  it  does  not  contravene  the 
rule,  provided  there  is  no  gift,  in  the  mean- 
while, to  or  for  the  benefit  of  any  private 
corp«ratlon  or  person.  The  doctrine  finds 
support  upon  the  ground  that  the  intention  In 
favor  of  charity  is  absolute,  the  gift  and  the 
constitution  of  the  trust  is  immediate,— takes 
effect  In  pnesenti,— and  tlie  only  tiling  which 
is  postponed  or  made  dependent  for  its  execu- 
tion upon  future  and  'mcertain  events  is  the 
particular  form  or  mode  which  the  donor 
would  have  applied  to  the  execution  of  the 
cliarity. 

In  Chamberlayne  v.  Brockett,  8  Ch.  App. 
2(Kj,  a  testatrix  bequeathed  her  estate,  con- 
sisting entirely  of  personalty,  to  trustees,  up- 
on trust  to  invest  it  in  consols,  and  to  make 
out  of  the  dividends  certain  fixed  annual  pay- 
ments for  charitable  purposes.  Among  oth- 
er things,  she  directed  that,  when  and  as 
soon  as  land  should  at  any  time  be  given  for 
the  purpose  as  thereinafter  mentioned,  alms- 
houses should  be  built  in  three  specified 
places,  and  that  the  surplus  remaining  after 
tbeh:  completion  should  be  appropriated  in 
the  way  of  allowances  to  the  Inmates.  The 
bequest  was  held  valid  as  an  absolute,  imme- 
diate gift  to  charity,  the  mode  of  execution 
only  being  made  dependent  upon  future 
events.  In  Henshaw  v.  Atkinson,  3  Madd. 
306,  money  was  bequeathed  to  erect  a  blue- 
coat  school  and  an  asylum  for  the  blind, 
with  directions  that  lands  should  not  be  pur- 
chased, but  with  the  expression  of  an  ex- 
pectation that  lands  would  be  given  for  the 
charities.  It  was  argued  that  the  bequest 
could  not  operate,  because,  as  it  was  said. 
It  was  the  testator's  intention  that  the  chari- 
ties were  not  to  take  effect  until  lands  were 
supplied  by  others,  and  the  money  might  be 
locked  up  for  an  indefinite  length  of  time; 
but  the  court  was  of  opinion  the  point  was 
not  well  taken,  in  view  of  the  rulings  in  At- 
torney General  v.  Lady  Downing.  Amb.  550, 
and  Attorney  General  v.  Bishop  of  Chester,  1 
Brown,  Ch.  380.  The  state  of  facts  in  the 
Downing  Case  was  that  a  testator  devised 
lands  to  trustees,  with  directions  to  purchase 
with  the  rents  and  profits  grounds  at  Cam- 
bridge, proper  for  a  college,  and  to  build  such 
structures  as  shoifld  be  deemed  necessary  for 
the  purpose,  and  to  obtain  a  royal  charter  for 
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founding  snch  college,  and  Incorporating  it 
by  the  name  of  "Downing  College,"  In  the 
University  of  Cambridge;  the  trustees  to  hold 
the  property  devised  "In  trust  for  the  said 
collegiate  body  and  their  successors  forever." 
ft  was  objected  that  the  devise  was  void,  for 
that  there  was  no  cestui  que  trust  in  being, 
and  perhaps  never  might  be,  for  It  was  at 
the  win  and  pleasure  of  the  crown  to  grant 
the  charity  or  not;  but  the  devise  was  held 
valid  against  the  objection.  Attorney  Gen- 
eral V.  Lady  Downing,  Amb.  550.  In  the 
Bishop  of  Chester  Case,  It  appears  that  Arch- 
bishop Seeker  gave  £1,000  to  trustees  tor  the 
establishment  of  a  blebop  in  the  British  pos- 
sessions In  America.  Lord  Chancellor  Thur- 
low  ruled  that  "the  money  must  remain  In 
court  until  It  shall  be  seen  whether  any  such 
appointment  shall  take  place,"  against  the 
objection  of  Mr.  Mansfield  that  there  was 
neither  a  bishop  In  America  nor  the  least 
likelihood  of  there  ever  being  one,  for  which 
reason  it  was  claimed  the  legacy  was  void. 
Attorney  General  v.  Bishop  of  Chester,  1 
Brown,  Ch.  389.  In  Slnnett  v.  Herbert,  7 
Ch.  App.  232,  the  testatrix  bequeathed  the 
residue  of  her  personal  estate  to  trustees,  up- 
on trust  to  be  applied  In  the  erectl(Hi  or  en- 
dowing of  an  additional  church  at  Aberyst- 
wlth.  A  question  was  made  as  to  a  possible 
difficulty  touching  the  time  when  her  inten- 
tions could  be  carried  Into  effect,  and  It  was 
held  that  the  possible  remoteness  did  not  ren- 
der the  gift  void. 

In  IngUs  V.  Trustees  of  Sailors'  Snug  Har- 
bour, 3  Pet  99,  the  testator  gave  an  estate, 
consisting  of  both  real  and  personal  prop- 
erty, to  the  chancellor  of  the  state  of  New 
York,  the  recorder  of  the  city  of  New  York, 
and  others- (naming  them  in  their  official  ca- 
pacity), to  have  and  to  hold  unto  themselves 
and  their  respective  successors  In  office,  but 
for  certain  uses  and  purposes,  viz.  to  erect 
an  asylum  or  marine  ho^ltal  to  be  called 
the  "Sailors'  Snug  Harbour."  He  evidently 
Intended  that  the  Institution  thus  created 
should  be  perpetual,  and  that  the  officers 
named  and  their  successors  should  forever 
continue  to  be  the  governors  thereof,  but  di- 
rected that,  if  such  a  thing  could  not  be  le- 
gally done  according  to  his  desires  without 
an  act  of  the  legislature,  then  that  they  (the 
trustees)  procure  an  incorporation  to  be  had 
for  the  purposes  specified.  It  was  held  that 
the  officers  named  took,  not  In  their  official, 
but  in  their  Individual,  capacity,  and  that  the 
official  distinction  was  a  mere  designatio  per- 
sonse.  But  the  case  was  treated  as  though 
no  particular  estate  had  been  provided  for, 
and  the  disposition  under  the  will  was  held 
to  be  an  executory  devise.  The  gift  was  de- 
clared to  be  valid,  and  it  was  said  th.tt.  upon 
the  creation  of  the  corporation,  the  title  to 
the  property  became  vested  In  it,  or  that  the 
naked  title  was  held  by  the  heir  at  law  In 
trust  for  the  corporation.  It  a  later  case  In 
the  same  court  (Quid  v.  Washington  Hospi- 
tal, 95  U.  S.  303),  It  appears  that  a  devise  of 


certain  lots  was  to  two  persons  "and  the  sur- 
vivor of  them,  and  the  heirs,  executors,  ad- 
ministrators, and  assigns  of  snch  survivor," 
bnt  In  trust  to  hold  the  same  "as  and  for  a 
site  for  the  erection  of  a  hospital  for  found- 
lings, to  be  built  and  erected  by  any  asso- 
ciation, society,  or  Institution  that  may  here- 
after be  Incorporated  by  an  act  of  congress 
as  and  for  such  hospital,  and,  upon  such  in- 
corporation, upon  further  trust  to  grant  and 
convey  the  said  lots  of  ground  and  trust  es- 
tate to  the  corporation  or  instltritlon  so  tocew- 
porated,  •  •  •  which  conveyance  shall  be 
absolute  and  In  fee."  The  corporation  was 
to  meet  the  approval  of  the  trustees,  but.  If 
not  so  approved  then,  they  were  to  hold  upon 
the  farther  tmst  until  such  a  corporation  as 
they  would  approve  was  created  by  act  of 
congress.  The  possible  remoteness  of  the  In- 
corporation of  such  a  society  by  congress  as 
would  meet  the  approval  of  the  trustees  was 
held  to  be  no  objection  to  the  establishment 
of  the  trust.  An  obvious  analogy  was  ob- 
served between  that  and  the  Sailors'  Snng 
Harbour  Case.  Mr.  .Justice  Swayne  says: 
"There,  as  here,  a  future  corporation  was 
necessary  to  give  the  devise  effect.  There, 
as  here,  there  was  a  possibility  that  such  a 
corporation  might  never  be  created.  In  both 
coses  the  corporation  was  created,  and  the  In- 
tention of  the  testator  carried  Into  full  ef- 
fect. It  is  a  cardinal  rule  in  the  law  of  wills 
that  courts  shall  do  this  whenever  It  can  be 
done.  Here  we  find  no  Impediment  in  tbe 
way.  Tbe  gift  was  immediate  and  absolute, 
and  it  is  dear,  b^ond  doubt,  that  the  testa- 
tor meant  that  no  part  of  the  property  so 
given  should  ever  go  to  his  heirs  at  law,  or 
be  applied  to  any  other  object  than  that  to 
which  he  had  devoted  It  by  the  devise  here 
In  question." 

But,  without  going  further  into  anthorities, 
we  cite,  in  support  of  the  proposition,  McDon- 
6gh's  Ex'rs  V.  Murdoch,  15  How.  367;  San- 
derson V.  White,  18  Pick.  328;  Russell  v. 
Allen,  107  U.  S.  163,  2  Sup.  a.  327;  Trustees 
of  Mclntlre  Poor  School  v.  ZanesviUe  Canal 
&  Manufacturing  Cte.,  9  Ohio,  203;  Miller  t. 
Chittenden,  2  Iowa,  315;  Id.,  4  Iowa,  232; 
Odell  V.  Odell,  10  Allen,  1;  Jones  v.  Haba<- 
sham,  107  U.  8. 174,  2  Sup.  Ot.  336;  2  Perry. 
Trusts,  I  736;  Christ's  Hospital  v.  Grainger, 
16  Sim.  83;  1  Jarm.  Wills,  *262,  note;  Crerar 
V.  Williams  (111.  Sup.)  34  N.  B.  467;  Webster 
V.  Morris,  66  Wis.  366.  28  N.  W.  353.  These 
cases  Involve,  Indiscriminately,  bequests  and 
devises,  showing  that  the  rule  Is  not  different 
whether  real  or  personal  property  is  tbe  sub- 
ject of  the  testator's  bounty.  See,  In  tbis 
connection,  2  Washb.  Real  Prop.  •375.  subd. 
6.  In  the  Chamberlayne  Case,  as  well  as 
some  others,  the  point  was  made  that,  if  the 
gift  had  been  to  take  effect  upon  a  remote 
contingency,  the  rule  against  perpetuities 
would  have  been  as  applicable  as  to  any  oth- 
er estate  depending  for  its  coming  Into  exist- 
ence upon  a  condition  precedent  If  tbe  con- 
dition is  never  fulfilled,  or  If  it  Is  so  remote 
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and  Indefinite  as  to  transgress  the  limits  of 
time  prescribed  by  tbe  rules  of  law  against 
perpetuities,  the  gift  falls  ab  Initio;  but 
"when,"  says  Lord  Chancellor  Selborne,  "per- 
sonal estate  Is  once  effectually  given  to  char- 
ity, it  Is  taken  entirely  out  of  the  scope  of 
the  law  of  remoteness."  The  question  here 
determined  was  not  combated  with  great  con- 
fidence by  appellants  at  the  argtiment,  but 
we  have  gone  Into  the  consideration  of  It 
thus  at  length,  and  for  this  we  may  be  par- 
doned, because  It  Is  deemed  to  have  a  special 
bearing  upon  the  cardinal  question. 

We  will  now  consider  the  nature  and  ca- 
pacity of  the  trustee  which  tbe  testator  has 
attempted  to  create  and  clothe  with  perpetu- 
ity or  longevity  coequal  in  point  of  existence 
with  the  charity  he  has  endeavored  to  estab- 
lish. We  can  best  reach  a  satisfactory  re- 
sult by  a  review  of  the  authorities,  and  then 
apply  the  deductions  to  the  facts  of  the  case. 

There  Is  a  class  of  cases  of  which  Inglls 
V.  Sailors'  Snug  Harbour  Is  perhaps  the 
leading  one,  the  facts  for  an  understanding 
of  which  have  been  heretofore  sufficiently 
stated.  It  seems  to  have  been  Intimated, 
by  the  Justice  who  wrote  the  prevailing  opin- 
ion, that  If  the  devise  had  been*  to  the  of- 
ficers named  In  the  will  In  their  official  ca- 
pacity and  their  successors,  to  execute  the 
trust,  without  the  contingent  provision  for 
the  creation  of  the  Incorporation,  the  case 
would  have  fallen  within  the  principle  of 
Baptist  Ass'n  V.  Hart's  Ex'rs,  4  Wheat.  1. 
Whether  this  was  a  method  of  passing  the 
point  simply,  and  resting  the  case  upon  a 
more  satisfactory  basis,  or  whether  the  Bap- 
tist Association  Case  was  taken  as  decisive 
of  the  question,  It  Is  difficult  to  tell  from 
the  opinion.  At  any  rate,  It  was  finally 
determined  that  the  will  could  be  sustained 
as  an  executory  devise  to  a  corporation  to 
be  created  In  tbe  future,  the  devise  to  take 
effect  upon  the  contingency  of  the  creation 
of  the  corporation,  and  that  the  contingency 
■was  not  too  remote.  Mr.  Justice  Story  was 
of  the  opinion  that  the  officers  named  took 
In  their  official  capacity,  and  that  the  devolu- 
tion of  the  property  was  to  their  successors, 
and  so  on  In  perpetual  succession,  and  that 
it  was  perfectly  competent  for  them  to  take 
and  hold  as  trustees  in  such  a  capacity.  In 
this  connection  it  may  be  said  that  the  Bap- 
tist Association  Case  involved  a  devise  to  a  vol- 
untary unincorporated  association,  to  take 
In  trust  and  manage  as  a  peri>etual  fund, 
and  it  was  held  (Chief  Justice  Marshall  an- 
nouncing the  opinion  of  the  court)  that  the 
devise  did  not  create  a  valid  trust  to  char- 
ity, upon  the  ground  that  the  association  was 
Incapable  of  taking.  It  was  further  decided 
that  the  devise  was  not  to  the  Individuals 
composing  the  association,  as  nothing  was 
Intended  to  pass  to  them  but  the  trust,  and 
they  were  not  authorized  to  execute  as  in- 
divldnals.  It  was  thought,  also,  that  a  8ut>- 
sequent  incorporation  of  the  society  would 
not  cure  the  defect.    Ould  v.  Washington 


Hospital  is  so  nearly  like  tbe  Sailors'  Snug 
Harbour  Case  that  Mr.  Justice  Swayne  re- 
marked the  analogy  between  the  two.  It 
being  held  that  the  officers  in  the  Snug  Har- 
bour Case  took  as  individuals.  It  would  s^m 
that  the  analogy  yras  perfect,  as  it  respects 
the  preliminary  provisions  for  the  trust.  In 
the  Washington  Hospital  Case  the  devise 
was  to  individuals  and  their  heirs,  executors, 
assigns,  etc.  Although  the  Snug  Harbour 
Case  was  treated  as  If  the  devise  to  the  of- 
flcers  named  was  not  contained  In  the  testa- 
ment, and  the  will  was  sustained  as  an  ex- 
ecutory devise  to  a  corporation  to  come  Into 
being,  without  a  particular  estate  to  support 
It,  It  Is  not  clear  why  it  should  not  have 
been  upheld  as  an  executory  devise,  as  well, 
under  the  rule  that  the  devisor  had  parted 
with  his  whole  estate  to  the  officers  named, 
they  taking  as  individuals,  but  upon  a  con- 
tingency that  qualified  the  disposition  of  It, 
and  limited  the  estate  upon  that  contingency 
(4  Kent,  Comm.  •268),  or,  perliaps,  speaking 
more  accurately,  why  It  might  not  have  been 
treated  as  a  conditional  limitation  of  the  es- 
tate vested  in  the  trustees,  as  Mr.  Justice 
Swayne  characterized  the  Washington  Hos- 
pital Case.  In  the  latter  case  the  gift  was 
declared  to  have  been  immediate  and  abso- 
lute; and,  if  such  was  the  case  there,  it  is 
difflpult  to  see  why  It  was  not  so  In  Inglls 
V.  Sailors'  Snug  Harbour,  upon  the  theoiy 
that  the  officers  took  as  individuals.  If  the 
doctrine  in  the  Washington  Hospital  Case  is 
right,  and  it  is  believed  to  be  the  better  ex- 
position, then  the  gift  to  charity  in  either 
case  did  not  depend  for  its  validity  or  estab- 
lishment upon  the  contingency  of  the  erpn- 
tlon  of  the  corporation  provided  for,  and 
'hence  was  immediate  and  absolute.  In  Rus- 
sell V.  Allen,  107  TT.  S.  168,  2  Sup.  Ct.  327, 
lauds  and  personalty  were  granted  "for  the 
purpose  of  founding  an  institution  for  the 
education  of  youth  in  St.  Louis,  Missouri," 
to  one  Homer  and  his  successors  in  trust, 
"for  tbe  use  and  benefit  of  the  Russell  In- 
stitute of  St.  Louis,  Missouri,"  with  direc- 
tions to  the  grantee  to  sell  them,  and  to  ac- 
count for  and  pay  over  the  proceeds  "to 
Thomas  Allen,  president  of  the  board  of 
trustees  of  the  said  Russell  Institute,"  and  it 
was  held  that  the  gift  was  valid,  as  a  char- 
ity, against  the  donor's  heirs  and  next  of 
kin,  although  tbe  institute  was  neither  es- 
tablished nor  incorporated  In  the  lifetime 
of  the  donor  or  of  Allen,  the  reputed  pres- 
ident of  the  board  of  trustees.  In  conform- 
ity with  the  trust,  Horner  paid  and  con- 
veyed to  Allen  a  large  amount  of  money  and 
lands,  and  the  money  and  lands  In  the  hands 
of  Allen  and  his  executors  were  considered 
to  have  been  charged  with  the  same  char- 
itable trust  to  which  they  were  subject  in 
the  hands  of  Homer.  See,  also,  Trustees  v. 
Beatty,  28  N.  J.  Eq.  570;  Crerar  v.  Williams, 
supra;   Coit  v.  Comstock,  51  Conn.  352. 

Another  class  of  eases,  of  which  VIdHi  v. 
GIrard's  Ex'rs,  2  How.  126,  is  the  leading 
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authority,  establtabes  the  doctrine  that, 
where  a  municipal  corporation  has  capacity 
under  its  charter  to  talce  and  hold  such 
property  as  Is  made  the  subject  of  the  trust, 
it  may  take  and  hold  the  same  upon  trust  in 
the  same  manner  and  to  the  same  extent  as 
a  private  person  may  do.  However,  if  the 
trust  be  repugnant  to  or  inconsistent  with 
the  proper  purposes  for  which  the  corpora- 
tion was  created,  it  would  not  be  compelled 
to  execute  it;  but  this  condition  will  furnish 
no  ground  to  declare  the  trust  itself  void, 
if  otherwise  unexceptionable.  In  such  case, 
the  trust  having  fastened  itself  upon  the 
property,  a  court  of  equity  will  appoint  a 
new  trustee  to  enforce  It.  See,  also,  Perin 
V.  Carey,  supra;  McDonogh's  Ex'rs  v.  Mur- 
doch, supra;  Chambers  v.  City  of  St.  Louis, 
29  Mo.  543;  Board  v.  Dinwiddle,  139  Ind. 
128,  37  N.  E.  795;  Skinner  v.  Harrison  Tp. 
(Ind.  Sup.)  18  N.  E.  529;  Dailey  v.  City  of 
New  Haven  (Ckmn.)  22  Ati  945. 

There  Is  another  class  of  cases,  of  which 
Baptist  Ass'n  v.  Hart's  Ex'rs  is  a  type, 
among  which  the  views  expressed  are  not 
uniform.  This  class  involves  bequests  or 
devises  to  voluntary  uhlncorporated  societies. 
As  we  have  seen,  it  was  held  in  the  Baptist 
Association  Case  that  such  a  devise  was  void 
for  want  of  capacity  to  take  as  a  trustee. 
The  holding  has  not  escaped  criticism  in  lat- 
er adjudications,  and  it  may  be  said  to  be 
distinguishable  by  the  fact  that  the  sup- 
posed trust  arose  under  the  laws  of  Virginia, 
which,  as  measured  by  the  adjudications 
there,  recogni^e  no  distinction  between  char- 
itable and  other  trusts.  Russell  v.  Allen,  su- 
pra; KaIn  v.  Oibboney,  101  U.  S.  362,  and 
Jackson  v.  Phillips,  14  Allen,  588.  In  MaglU 
V.  Brown,  Brightly,  N.  P.  347,  348,  a  case  In' 
the  circuit  court  of  the  United  States  for  the 
Eastern  district  of  Pennsylvania,  Mr.  Justice 
Baldwin,  with  whom  Judge  Hopklnson,  the 
district  judge,  concurred,  held  that  devises  to 
the  Monthly  and  Yearly  Meetings  of  Friends 
in  Philadelphia,  voluntary  unincorporated  re- 
ligious societies,  as  trustees  to  administer 
charity,  were  operative  and  valid.  Shars- 
wood,  J.,  in  Zelswelss  v.  James,  63  Pa.  St  463, 
says:  "No  doubt  an  unincorporated  society 
may  be  a  trustee,  invested  with  such  a  dis- 
cretion (to  appoint  the  charity],  and  may  per- 
petuate itself  by  the  succession  of  Its  .mem- 
bers,"— citing,  in  support  thereof,  Magill  v. 
Brown,  supra;  Appeal  of  Domestic  &  For- 
eign Missionary  Soc,  30  Pa.  St  425;  and  Ap- 
peal of  Evangelical  Ass'n,  35  Pa.  St.  316.  It 
will  be  noted  that  these  are  cases  arising  in 
Pennsylvania,  and  that  the  peculiar  religious 
associations  known  as  the  "Monthly  and 
Yearly  Meetings  of  Friends,"  are  considered 
as  bodies  politic  or  corporate  by  prescription, 
possessing  and  enjoying  the  franchise  of  suc- 
cession, with  the  same  rights  of  property  as 
natural  persons  do  by  inheritance.  Magill  v. 
Brown,  supra,  378.  In  Bartlett  v.  Nye,  4 
Mete.  (Mass.)  378,  a  devise  of  real  estate  to 
&n  unincorporated  society  for  charitable  uses 


was  considered  to  be  valid.  But  it  was  held 
that  in  such  case  the  estate  descended  to  the 
heirs  of  the  testator,  subject  to  the  trust  cre- 
ated by  the  testament,  which  they  were 
bound  to  execute,  and  that  a  court  of  equity 
will  enforce  the  observance  and  due  execu- 
tion upon  their  part.  This  Is  in  accord  with 
the  idea  that  the  trust  has  become  fastened 
to  the  property,  and  that  the  court  will  com- 
pel its  observance  In  whatsoever  hands  it 
may  come.  The  same  rule  was  applied  to  a 
bequest  of  personal  estate  in  the  hands  of 
executors.  Burbank  v.  Whitney,  24  Piclt. 
146.  The  rule  is  the  same  in  Connecticut 
(Society  V.  Wetmore,  17  Conn.  181)  and  In 
Iowa  (Byers  v.  McCartijiey,  62  Iowa,  339,  17 
N.  W.  571).  See,  also.  Bliss  v.  Society,  2  Al- 
len, 334. 

We  come  now  to  a  class  of  cases  wherein 
the  testator  has  appointed  trustees  and  has 
attempted  to  devise  the  manner  of  their  per- 
petuation as  a  board.  In  Appeal  of  Treat, 
30  Conn.  113,  the  bequest  was  to  sundry  per- 
sons, named,  and  to  their  successors,  forever, 
"who  shall  as  a  board  of  trustees  add  to 
and  perpetuate  their  number,  so  long  as  in 
their  opinion  the  objects  of  this  bequest  shall 
require  the*  existence  of  the  same."  It  was 
argued  that  the  trustees  were  not  a  body  cor- 
porate, and,  having  no  legal  successors,  ex- 
cept so  far  as  they  might  be  appointed  from 
time  to  time  by  themselves,  the  trust  migbt 
fail  for  want  of  persons  to  uphold  the  title. 
The  court  held  to  the  contrary  upon  the  au- 
thority of  Society  v.  Wetmore,  supra,  which 
was  a  devise  to  an  unincorporated  religious 
society,  saying,  "A  trust  never  fails  for  the 
want  of  a  trustee."  It  appears  to  have  been 
assumed  that  so  long  as  the  board  was  kept 
full  by  the  appointment  of  their  successors, 
no  question  could  arise  respecting  their  po'w- 
er  and  authority  to  administer  the  charity. 
Somewhat  analogous  to  the  case  is  Heuser 
r.  Harris,  42  111.  425.  A  devise  was  made 
of  lands  to  be  sold,  one-half  the  proceeds  to 
go  to  a  certain  school  district,  and  to  be  used 
for  school  purposes  only,  to  be  under  tbe 
control  of  a  trustee  to  be  elected  by  the  "peo- 
ple" for  a  term  of  four  years.  It  was  held 
that  the  school  district  had  the  capacity  to 
take,  and  that  In  case  the  people  should  fall 
to  elect  a  trustee,  chancery  would  supply 
one,  and  the  trust  would  not  fail  for  tbe 
want  of  one.  Seda  v.  Huble,  75  Iowa.  429, 
39  N.  W.  685,  is  a  case  where  a  bequest  was 
made  to  two  persons,  naming  them,  with  di- 
rections that  they  and  their  successors  should 
invest  the  fund  for  the  benefit  of  a  church. 
The  trustees  named  were  presumably  some 
officers  of  an  unincorporated  voluntary  so- 
ciety. The  bequest  was  sustained  as  being 
to  the  parties  and  not  to  the  church,  and  tbe 
doctrine  reiterated  that  a  trust  would  not 
be  permitted  to  fail  through  the  failure  of  a 
trustee.  In  Re  Hinckley's  Estate.  58  CaL 
457,  provision  was  made  in  the  will  for  fill- 
ing vacancies  in  the  board  of  trustees  by 
"an  election,  duly  notified,  In  which  election 
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each  of  the  trustees  of  said  religious  society 
IFlrst  Unitarian  Society  of  San  Francisco] 
and  each  of  the  trustees  of  this  fund  shall 
be  entitled  to  one  vote,"  and  no  question 
was  made  touching  the  capacity  of  the  board 
to  administer  the  charity,  which  was  to  con- 
stitute a  perpetual  fund,  to  be  called  the 
"William  and  AUce  Hinckley  Fund."  It  so 
happens,  at  times,  that  individuals  are  ap- 
pointed to  administer  a  charity  without  any 
provision  for  perpetual  succession,  and  yet 
the  donation  is  not  allowed  to  fall  by  reason 
of  the  fact  that  the  charity  will  outlive  the 
trustee.  Brown  v.  Brown,  7  Or.  285,  was  a 
devise  to  individuals  as  trustees,  to  hold  in 
perpetuity,  which.  It  was  held,  constituted  a 
donation  to  charity,  and  yet  the  devise  was 
sustained  without  any  provision  for  perpet- 
ual succession  of  trustees  to  administer  the 
trust. 

There  are  yet  other  cases  which  go  further 
towards  supporting,  upholding,  and  main- 
taining the  charity  than  any  of  these.  In 
Hunt  V.  Fowler,  121  lU.  269, 12  N.  E.  331,  and 
17  N.  E.  491,  the  testatrix's  codicil  contained 
this  clause:  "All  the  rest  and  residue  of  my 
estate.  Including  that  which  may  lapse  for 
any  cause,  I  direct  to  be  Invested  or  loaned, 
upon  the  best  terms  possible,  so  as  to  produce 
the  largest  Income,  and  said  Income  to  be 
distributed  annually  among  the  worthy  poor 
of  the  city  of  La  Salle,  In  such  manner  as 
the  court  of  chancery  may  direct."  No  trus- 
tee was  appointed,  but,  as  the  distribution  of 
the  fund  was  expressly  referred  to  a  court 
of  chancery,  and  it  was  held  that  the  power 
of  distribution  carried  with  it  the  power  to 
select  the  individuals  to  whom  the  distribu- 
tion should  be  made,  a  trustee  was  appointed 
by  the  court,  in  eftect,  to  be  a  trustee  of  the 
testatrix's  appointment.  In  Wltman  v.  Lex, 
17  Serg.  &  R.  88,  the  court  say:  "It  Is  Im- 
material whether  the  person  to  take  be  in 
esse  or  not,  or  whether  the  legatee  were  at 
the  time  of  the  bequest  a  corporation  ca- 
pable of  tailing  or  not,  or  how  uncertain  the 
objects  may  be,  provided  there  be  a  discre- 
tionary power,  vested  anywhere,  over  the  ap- 
plication of  the  testator's  boundary  to  those 
objects."  This  doctrine  is  reiterated  with 
approval  in  Vldal  v.  Girard'a  Ex'rs,  supra. 
And  such  bequests  as  "to  the  poor  of  Madi- 
son county,"  and  to  the  "suffering  poor  of 
the  town  of  Auburn,"  without  any  appoint- 
ment of  trustees  to  administer  the  trust, 
have  been  held  to  be  a  sufiiclent  donation  to 
charity,  and  that  the  court  would  appoint 
trustees  to  execute  the  trust.  Heuser  v.  Har- 
ris, supra;  Howard  v.  Society,  49  Me.  288. 
.  These  cases,  however,  seem  to  have  been  de- 
cided upon  authorities  which  would  indicate 
that  there  had  not  been  a  due  discrimination 
between  the  ministerial  function  of  the  Eng- 
lish chancery,  employed  to  administer  the 
arbitrary  power  of  the  king  as  parens  pat- 
rise,  and  that  which  was  exercised  In  a  pure- 
ly Judicial  capacity.  However,  a  bequest  "to 
tbe  Sunday  school  of  the  Methodist  Episco- 


pal Church  at  Tuckerton"  has  been  main- 
tained, and  the  church  to  which  the  Sunday 
school  was  an  adjunct,  being  a  corporation, 
was  appointed  a  trustee  in  equity,  and  that 
without  reference  to  the  English  authorities. 
See  Mason's  Ex'rs  v.  Trustees  of  M.  E. 
Church,  27  N.  J.  Eq.  47.  These  latter  cases 
carry  the  doctrine  to  the  very  verge.  The 
following  principles  are  settled  in  Tennessee: 
"First,  that  trusts  for  charitable  uses  should 
be  favored  by  courts  of  equity;  second,  that 
where  the  object  of  charity  is  definite,  and 
It  is  to  be  administered  by  trustees,  it  will 
be  sustained;  third,  that,  although  the  ob- 
jects may  be  too  indefinite  for  a  court  of 
chancery  to  undertake  to  administer  it,  yet 
If  a  trustee  capable  of  taking  the  trust  be 
named,  and  clothed  with  the  necessary  pow- 
ers and  discretion  for  carrying  out  the  char- 
ity. It  will  be  upheld."  Helskell  v.  Chicka- 
saw Lodge,  87  Tenn.  668,  11  S.  W.  825. 

The  citation  of  these  authorities  fi-om  those 
states,  such  as  Oregon,  which  recognize  the 
distinction  between  charitable  and  ordinary 
trusts,  is  sufBcient  to  demonstrate  beyond 
cavil  that  it  is  the  policy  of  the  law  to  up- 
hold and  give  effect  to  donations  to  charity 
whenever  it  can  be  done  under  any  reason- 
able construction  of  the  Instrument  by  which 
the  charity  Is  attempted  to  be  established. 
Charity  Is  still,  as  under  the  English  chan- 
cery practice,  a  favorite  of  equity,  and  while, 
in  this  country,  there  has  been  much  modifi- 
cation of  the  rules  governing  charitable  do- 
nations, and  perhaps  a  radical  narrowing  of 
the  Jurisdiction  (see  2  Perry,  Trusts,  §§  729, 
731),  the  conscience  of  the  court  is  always 
exercised  to  see  that  the  charity  Is  admin- 
istered, if  it  can  be  done  within  the  rules  of 
the  established  law  of  the  forum.  The  gen- 
eral rule  everywhere  is,  whether  speaking 
with  reference  to  ordinary  or  charitable 
trusts,  that  a  valid  trust  will  never  be  per- 
mitted to  fall  for  want  of  a  trustee.  This, 
of  course.  Implies  the  existence  in  the  first 
instance  of  a  valid  trust.  But  where  there 
is  an  appointment  of  a  trustee  competent  to 
take,  and  the  other  conditions  of  the  trust 
are  commensurate  to  give  it  validity,  there 
can  be  no  doubt  that  the  property  Itself  be- 
comes Impressed  with  the  trust,  and  a  sub- 
sequent failure  of  a  trustee  will  not  relieve 
It  of  this  condition.  So,  if  a  donation  to 
charity  is  Immediate  and  absolute,  and  a  trus- 
tee is  appointed  competent  to  take,  the  other 
conditions  being  sufficient,  a  trust  arises  at 
once,  the  property  becomes  Impressed  with 
it,  and  passes  beyond  the  reach  of  the  heirs 
or  residuary  legatees  oi:  devisees.  The  title 
is  effectually  diverted  from  its  natural  chan- 
nel of  devolution,  in  so  far  as  it  may  be  af- 
fected by  reason  of  the  necessity  of  a  com- 
petent trustee  as  an  Ingredient  to  a  valid 
trust. 

Now,  to  the  purposes  of  this  case.  The 
executors  appointed  are  trustees  charged  with 
the  duty  of  executing  in  part  the  scheme 
adopted  by  the  testator  for  the  administration 
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of  tbe  chanty  intended  to  be  established. 
After  tbe  admiDistratlcm  of  the  estate,  they 
are  to  use  tbe  remainder  of  tbe  money  coming 
into  their  liands  at  tbe  death  of  the  testator, 
together  with  the  rents  of  tbe  reai  property 
wMch  tliey  are  diarged  with  leasing,  in  tbe 
erection  of  buildings  for  school  purposes  on 
blocli  29,  loaning  the  funds,  etc.  A  direct  and 
explicit  execution  of  tbe  trust  is  given  into 
their  charge,— not  to  carry  out  tbe  scheme  in 
its  utmost  detail,  but  to  carry  it  forward  for 
the  space  of  some  18  years,  until  it  should  go 
Into  the  tuinds  of  other  trustees,  designed  to 
be  a  permanent  board  for  tbe  perpetual  ad- 
ministratioa  of  the  trust  Now,  can  there  be 
any  question  but  what  there  was  here  an  im- 
mediate and  absolute  donation  to  charity,  with 
tbe  appointment  of  trustees  perfectly  compe- 
tent to  take?  Certabily  not  The  estate  pass- 
ed from  the  testator  to  the  trustees  dh-ect 
It  never  vested  in  the  heirs,  and  the  trust  does 
not  depend  for  its  validity  or  establishment  up- 
on the  performance  of  any  condition  or  the 
happening  of  any  event  The  donation  was 
in  prsesenti  and  the  estate  vested  at  once  in 
tbe  trustees.  The  trust  l>ecame  fastened  upon 
the  property  when  the  will  toe*  efTect  But  it 
Is  claimed  that  the  scheme  for  administering 
the  trust  is  impracticable,  as  the  board  of 
trustees  which  it  was  intended  sliould  succeed 
to  tbe  trust  may  never  be  establislhed,  inas- 
much as  tbe  Judges  named  are  not  compella- 
ble to  appoint  the  members  thereof,  and,  even 
If  appointed,  they  would  not  constitute  such  a 
body  Imown  to  law  as  having  perpetual  suc- 
cession, and  therefore  could  not  administer 
the  charity.  We  quite  agree  with  the  coun- 
sd  that  tbe  Judges  may  create  tbe  t>oard  or 
not  as  they  see  fit  It  was  designed  that  tbe 
Judges  in  office  for  the  time  being  should  ex- 
ercise the  power  of  appointment  but  in  doing 
so  they  wotdd  not  be  acting  In  the  exercise 
of  their  Judictal  functions,  as  it  is  no  part  of 
tbe  duties  enjoined  upon  them  by  law.  They 
must  therefore,  act,  if  at  all,  in  an  individual 
capacity.  Slumld  they  appoint  the  board 
would  be  an  aggregation  of  individuals,— not 
a  single  entity,  capable'of  acting  as  an  official 
body;  and  we  see  no  reason  why  the  board 
may  not  be  kept  full  and  maintained  perpetu- 
ally by  the  Judges  named,  and  be  perfectly 
competent  as  individuals  to  execute  tbe  duties 
required  of  them.  It  will  be  borne  in  mind 
that  tbe  Judges  are  authorized  and  empowered 
to  appoint  the  trustees,— not  to  use  a  discretion 
to  name  and  appoint  the  objects  of  the  char- 
ity or  to  create  a  definite  charity.  They  are 
Invested  with  no  discretion  or  pawer  whatever 
as  it  respects  this  feature  of  tbe  trust  They 
take  no  property  interest  in  any  capacity,  ei- 
ther as  individuals,  trustees,  or  otherwise,  nor 
are  they  empowered  to  devise  a  scheme  for 
the  administration  of  tbe  charity.  The  tes- 
tator has  not  only  appointed  his  own  scheme 
of  charity,  to  wit,  the  establisbment  of  a  free 
school  or  schools  for  the  children  of  the  dis- 
trict embracing  the  town  of  St.  Johns,  but 
be  has  prescribed  with  some  particularity  and 


detail  a  scheme  or  plan  of  administering  tbe 
charity  thus  appointed.  There  is  manifest- 
ly a  distinction  between  the  scheme  of  cliar- 
ity  and  a  scheme  for  administering  it  See 
Webster  v.  Morris,  ec  Wis.  396,  397,  28  X. 
W.  353.  The  power  given  tbe  Judges  to  for- 
mulate rules  for  the  government  of  the  board 
may  enable  them  to  direct  in  some  measure 
the  particular  manner  of  carrying  out  the 
scheme  for  its  administration,  but  it  can  in 
no  way  impinge  upon,  change,  or  modify  tbe 
nature  of  the  charity  which  tbe  testator  has 
sought  to  establisb,  nor  can  they  in  any  way 
modify  tbe  manner  of  administration  where- 
in the  testator  has  particularized;  and  it  is 
believed  that  this  clause  of  the  will  can 
hardly  be  construed  as  giving  tbe  Judges  su- 
pervisory control  over  tbe  boai'd  of  trustees 
In  the  direction  of  the  trust. 

To  reinforce  the  point  we  cite,  by  way  of 
Illustration,  Fontain  t.  Ravenel,  17  How.  369. 
There   "tbe   executors,    or   tbe   survivor  of 
them,  after  tbe  decease  of  testator's  wife, 
were  to  dispose  of  the  property  for  the  use  of 
such  charitable  institutions  in  Pennsylvania 
and  South  Carolina  as  they  or  he  may  deem 
most  beneficial  to  mankind."    The  executors 
died  before  the  testator's  wife.    It  was  held 
that  the  testator  having  delegated  this  pow- 
er of  appointing  tbe  particular  charity  to  tbe 
executors,  and  the  conditions  upon  which 
they  were  authorized  to  exercise  their  discre- 
tion having  failed,  tbe  court  was  without  Ju- 
risdiction to  appoint  others  to  exercise  a  dis- 
cretion which  was  personal  to  those  named 
by  tbe  testator.    The  question  there  involved 
a  selection  of  the  objects  of  charity,  which 
the  testator  bad  failed  to  do.     Here  it  in- 
volves the  manner  of  its  execution,  with  the 
object  definitely  designated  and  pointed  out 
Tbe  failure  of  the  Judges  designated  to  ex- 
ercise tbe  power  delegated  to  them  would 
simply   result   in  a   failure  of   trustees,    in 
which  event  a  court  of  equity  would  certain- 
ly not  allow  tbe  trust  to  fail.     In  Heuser  v. 
Harris,  supra,  tbe  donation  was,  as  we  have 
seen,   to  a  school  district,   to   be  used   for 
school  purposes,  and  to  be  under  tbe  abso- 
lute control  of  a  trustee  to  be  elected  by  the 
people;   and  it  was  held  that  a  court  woald 
appoint  after  the  failure  of  tbe  people  to 
elect    Tbe  power  to  appoint  by  tbe  people 
was  a  delegated  power,  and  so  It  Is  here. 
The  power  of  appointment  of  trustees  by  the 
Judges  under  the  will  is  delegated,  and  tbe 
failure  to  ai>point  in  the  present  case  could 
be  no  worse  for  the  charity  than  the  failure 
of  the  people  to  elect  in  the  former.     The  ci- 
tation of  another  case  will  suffice.    In  Dailey 
V.  City  of  New  Haven,  supra,  the  devise  or 
bequest  was,  one-fifth  of  the  remainder  "to 
the  city  of  New  Haven,  to  be  held  in  trust 
by  the  proper  authorities,  and  the  income  lo 
be  applied   through  such  agencies  as   ttiey 
may  see  fit,  to  supply  fuel  and  other  neces- 
saries to  deserving  indigent  persons,  not  pau- 
pers, preferring  such  as  are  aged  and    in- 
firm," and  one-fifth  "to  the  president  and 
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fellows  of  Tale  College,  In  trust,  the  income 
to  be  applied  to  the  support  of  scholarships, 
or  to  such  other  purposes  In  the  academical 
department  as  they  may  deem  expedient." 
The  city  of  New  HaTen  refused  to  accept  Its 
trust,  nor  was  It  competent  to  take  in  such 
capacity;  and  from  a  survey  of  the  will  it 
was  adjudged  that  the  primary  purpose  ot 
the  testator  was  to  appropriate  the  partlcu- 
lar  one-fifth  of  the  residue  of  his  estate  to 
a  particular  charitable  object,  specifically 
pointed  out,  and  that  the  form  of  Its  adminis- 
tration was  secondary  only,  and  new  trustees 
were  appointed  to  administer  It.  But  as  to 
the  Yale  College  donation  It  was  said:  "Some 
of  the  trusts  were  In  effect,  and  evidently 
so  Intended,  gifts  to  the  trustees.  The  ques- 
tion whether  it  would  be  of  advantage  to 
the  trustee  to  accept  or  not  was  the  only 
question,  and  a  refusal  might  properly  end 
the  matter.  Certainly  the  bequest  to  the 
president  and  fellows  of  Yale  College,  to  tha 
support  of  scholarships,  or  such  other  pur- 
poses in  the  academical  department  as  they 
may  deem  expedient,  is  of  that  nature.  The 
direct  benefit  is  to  the  college.  By  its  very 
terms  the  trust  is  Incapable  of  being  admin- 
istered by  another." 

The  primary  object  of  the  testator  here,  as 
gathered  from  the  testament,  is  to  establish 
and  maintain  a  free  school  or  schools  in  the 
town  of  St.  Johns.    His  scheme  of  charity  is 
fixed  and  definite.    Tlie  manner  of  administer- 
ing the  trust  is  of  secondary  importance.    He 
haa  indicated  a  method  for  its  application, 
but  it  Is  not  within  the  ken  of  human  ingenu- 
ity to  devise  a  plan  that  may  be  observed  in 
every  particular  in  its  execution;  so  that,  if 
bis  particular  method  of  administration  ^ould 
fail  in  some  particular,  that  would  not  give 
reason  for  voiding  the  trust.   For  instance,  it 
l8  directed  that  the  principal  of  the  fimd  to 
arise   shall    be   leaned   only   upon   real-estate 
security.    Now,  if  that  particular  form  of  secur- 
ity should  fail  or  become  unavailable,  the  trus- 
tees might  be  authorized  to  loan  upon  other 
sufUcient  securities  without  Impairment  of  the 
trust.    See  Mclntlre's  Adm'rs  v.  City  of  Zanes- 
vllle,  17  Ohio  St.  352.    So  it  is  of  other  specifi- 
cations and  (Erections  touching  the  mode  or 
manner  of  executing  or  administering  the  char- 
ity.   We   think    it   dear,    therefore,    that   the 
trust  should  not  fall  by  reason  of  the  fact  that 
the  Judges  may  not  appoint  the  board  of  trus^ 
tees  designed  by  the  testator  to  succeed  the 
executors  in  the  control  and  management  of 
the  estate  funds,  and  prescribe  rules  for  their 
jfovemment  nor  because  the  board  may  not 
be  a  body  of  perpetual  succession.     See  Gould 
V.  Orphan  Asylum,  46  Wis.  106,  50  N.  W.  422, 
and  Dodge  v.  Williams,  46  Wis.  70,  101,  102, 
X  N.  W.  92,  and  50  N.  W.  1103. 

It  Is  objected  to  the  validity  of  the  trust  that 
the  circuit  court  of  the  state  of  Oregon  for 
Multnomah  county,  In  which  Jurisdiction  St 
Johns  is  situated,  now  has  four  Judges,  in- 
stead of  one.  Who  shall  appoint?  Counsel  say, 
"Manifestly  neither  of  theu^  because  neither 
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of  them  Is  the  Jndge.  Each  one  at  them  is  a 
Judge,  or  one  of  the  Judges,  but  not  the  Judge." 
It  Is  probable,  however,  that  an  appointment 
by  either  of  these  Judges  would  suffice.  Surely 
an  appointment  by  either  would  fulfill  the 
conditions  of  the  particular  manner  of  execut- 
ing the  trust.  But,  should  the  fact  of  a  mul- 
titude of  Judges  prevent  the  appointment  en- 
tirely, we  have  leen  that  the  trust  should  not 
fall.  The  condition  that  the  Judges  should 
appohit  was  not  a  condition  precedent  to  vest- 
ing the  trust 

Another  objection  urged  is  that  the  district 
embracing  the  town  of  St  Johns  has  been 
changed,  as  it  respects  the  boimdarles  thereof, 
and  rechanged,  and  is  liable  to  be  changed 
again;  but  the  testator  seems  to  have  contem- 
plated Just  such  a  condition  of  things,  and 
the  children  of  the  district,  whatever  territory 
it  may  comprise,  are  the  objects  of  the  charity. 
See  Mclntlre's  Adm'rs  v.  City  of  ZanesviUe, 
supra,  and  Heuser  v.  Harris,  supra. 

Again  it  is  urged  that  the  trust  must  fail, 
as  it  affects  block  29,  because  no  provision 
appears  to  have  been  made  for  Its  convey- 
ance by  the  executors  to  the  board  of  trus- 
tees provided  for.  It  is  not  clear  but  that 
there  may  have  been  an  oversight  in  provid- 
ing the  manner  by  which  this  particular 
piece  of  property  should  pass  to  the  Iward. 
It  was  the  evident  intention  of  the  testator 
that  this  block  should  pass  to  the  succeed- 
ing trustees;  but  if  it  be  admitted  that  the 
manner  of  its  devolution  has  not  been  spe- 
cially provided  for,  it  would  pass  either  to 
the  heirs  of  the  executors  or  result  to  the 
heirs  of  the  testator.  But  in  either  event  it 
would  be  charged  with  the  trust,  and  equity 
would  place  it  in  the  proper  channel  of  ad- 
ministration. It  is  said,  in  the  Sailors' 
Snug  Harbour  Case:  "The  will  looks,  there- 
fore, to  three  alternatives:  (1)  That  the  of- 
ficers named  in  the  will  as  trustees  shonld 
take  the  estate  and  exercise  the  trust  (2) 
If  that  could  not  legally  be  done,  then  he  di- 
rects his  trustees  to  procure  an  act  of  incor- 
poration, and  vests  the  estate  in  it  for  the 
purpose  of  executing  the  trust  (3)  If  both 
these  should  fall,  his  heirs,  or  whosoever 
should  possess  and  enjoy  the  property,  are 
charged  with  the  trust.  •  •  •  Whoever, 
therefore,  takes  the  land,  takes  It  charged 
with  these  uses  and  trusts,  which  are  to  be 
executed  in  the  manner  above  mentioned." 

What  the  testator  has  said,  In  his  will,  to 
the  effect  that  the  buildings  should  belong  to 
his  estate,  was  evidently  for  the  purpose  of 
making  it  clear  that  he  did  not  intend  a  do- 
nation to  the  school  district  which  shall  em- 
brace the  town  of  St.  Johns.  And  the  direc- 
tion that  the  school  or  schools  should  never 
be  used  to  Inculcate  the  doctrines  of  any  re- 
ligious sect  or  denomination,  one  more  than 
another.  Is  one  that  was  perfectly  competent 
for  him  to  make.  As  to  this  last,  see  Ould  v. 
Washington  Hospital,  supra. 

Much  has  been  said  concerning  the  cy  prea 
doctrine,  but  it  is  not  apparent  bow  it  can 
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affect  this  case  at  tbe  present  time.  We 
bare  seen  that  the  appointment  of  the  ob- 
jects of  charity  Is  a  matter  not  personal  with 
the  judges  designated  to  nominate  the  board 
of  trustees,  and  much  less  is  it  personal  to 
the  executors  or  trustees  tbemselTes.  There 
has  been  no  failure  of  the  object  for  which 
the  donation  was  made.  There  Is  no  unex- 
pected undisposed-of  surplus,  no  increase  of 
funds  beyond  that  which  is  needed  for  the 
purposes  designed,  no  change  in  the  law  ren- 
dering the  object  unlawful,  nor  have  there 
been  any  intervening  circumstances  by  rea- 
son of  which  it  has  become  apparent  that  the 
trust  cannot  be  executed  strictly.  There 
may  come  a  time  when  this  doctrine  may  be 
involied,  but  with  what  effect  it  is  not  now 
within  our  province  to  decide.  The  decree 
of  the  court  below  will  be  affirmed. 


(U6  Cal.  430) 

GRAY  et  al.  t.  LUCAS  et  al.    (8.  F.  458.)  > 

(Supreme  Court  of  California.    Dec.  28.  189C.) 

StbEST   AaSBSSMBNT— Validitt— Cbrtificate   o» 
CiTT  EnGIXEER. 

The  street  improvement  act,  aa  amended 
by  St  1889.  p.  167.  does  not  require  the  cer- 
tificate of  the  city  engineer  to  be  attached  to  a 
street  improvement  assessment;  hence  a  judg- 
ment for  defendant  on  the  ground  that  the  cer- 
tificate was  not  so  attached  would  not  entitle 
Slaintiff  to  a  second  assessment,  under  section 
of  the  act,  providing  that  the  right  to  a  second 
assessment  exists  only  when  the  judgment 
shows  that  the  prior  assessment  was  defeated 
by  some  defect  in  the  assessment. 

Department  1.  Appeal  from  superior  court, 
Marin  county;  F.  M.  Angollottl,  Judge. 

Action  by  one  Gray  and  others  against  one 
Lucas  and  others.  From  an  order  denying  the 
application  of  plaintiffs  to  amend  the  judg- 
ment, they  appeal.    Affirmed. 

Fisher  Ames  and  Jas.  W.  Cochrane,  for  ai>- 
pdlants.    E.  B.  Mahon,  for  respondents. 


HARRISON.  J.  The  plaintiffs  commenced 
an  action  in  the  superior  court  of  the  county 
of  Marin  agahist  the  defendants,  to  foreclose 
the  lien  of  an  assessment  for  the  improvement 
of  one  of  the  streets  in  the  town  of  San  Rafael. 
At  the  trial  of  the  action,  upon  the  Issues  pre- 
sented by  the  answer,  a  nonsuit  was  granted, 
and  judgment  rendered  in  favor  of  the  defends 
nnts,  and  entered  June  3,  1895.  Thereafter, 
upon  an  affidavit  filed  on  behalf  of  the  plain- 
tiffs, purporting  to  set  forth  the  proceedings 
at  the  trial,  and  the  nature  of  the  evidence 
then  presented,  an  application  was  made  to 
correct  and  amend  the  judgment  The  grounds 
for  the  moMon  were  alleged  to  be  to  enable  the 
plahitiffs  to  apply  to  the  superintendent  of 
streets  for  a  new  assessment,  and  it  was  stated 
in  their  notice  of  motion  that  unless  it  was 
granted  they  would  be  deprived  of  this  right 
The  affidavit  set  forth  that  testimony  was  In- 
troduced at  the  trial  identifying  the  street  as- 
sessment sued  on  in  the  action,  and  that  when 
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It  was  offered  In  evidence  tbe  defendants  ob- 
jected to  Its  admission  on  certain  grounds; 
"that  said  court  thereupon  sustained  said  ob- 
jection; that  thereupon,  the  testimony  being 
closed,  on  motion  of  counsel  for  defendants 
said  court  granted  a  nonsuit  and  ordered  judg- 
ment for  defendants."  Upon  this  affidavit  the 
plaintiff  made  application  to  the  court  to  cor- 
rect and  amend  the  Judgment  by  inserting 
therein  the  said  matter,  or  its  substance,  be- 
fore the  recital  of  the  defendants'  motion  for 
a  nonsuit,  and  also  by  Inserting  therein  that 
the  nonsuit  was  ordered  "on  the  ground  that 
the  assessment  offered  in  evidence  on  behalf 
of  plaintiffs  was  defective  and  irregular,  and 
did  not  conjply  with  the  statutory  requisites  in 
that  behalf,  in  that  tbe  certificate  of  the  town 
engineer  of  said  town  of  San  Rafael  was  not 
attached  thereto,  and  said  assessment  was 
therefore  inadmissible  In  evidence,  and  insuffi- 
cient to  support  a  Judgmient  in  favor  of  said 
plaintiffs."  The  court  denied  the  application  of 
the  plaintiffs,  and  fivm  its  order  the  present 
appeal  has  been  taken. 

Section  9  of  the  street  Improvement  act  pro- 
vides: "Whenever  it  shall  ai^ear  by  any  final 
Judgment  of  any  court  In  this  state  that  any 
suit  brought  to  foreclose  the  Uen  of  any  snm 
of  money  assessed  to  cover  the  expense  of  any 
street  work  done  under  the  provisions  of  this 
act  baa  been  defeated  by  reason  of  any  de- 
fect, error,  informality,  omission,  irregularity 
or  illegality  ha  any  assessment  hereafter  to  be 
made  and  Issued,  or  In  the  recording  thereof, 
or  In  the  return  thereof,  made  to  or  recorded 
by  said  superintendent  of  streets,  any  persoo 
interested   therein   may  at  any  time  within 
.three  months  after  the  entry  of  said  final  judg- 
ment apply  to  said  superintendent  of  streets 
for  another  SEEcssment  to  be  issued   in  con- 
formity to  law,"  and  that  thereupon  said  su- 
perintendent shall  issue  a  second  assessment. 
Under  this  provision  of  the  statute  tbe  right 
to  a  second  assessment  does  not  exist  unless 
It  "appear"  by  tbe  final  Judgment  In  a  suit 
upon  the  prior  assessment  that  the  suit  was 
defeated  by  reason  of  some  infirmity  In  the 
"assessment,"  or  In  the  recording  thereof,  or 
in  some  matter  connected  with  the  return  at 
the  warrant     If  the  suit  Is  defeated  by  reason 
of  a  defect  or  Infirmity  in  any  other  step  taken 
in  the  proceedings,  or  by  reason  of  a  lack  of 
evidence,  or  failure  to  prove  any  other  tad 
essential  to  a  recovery,  the  statute  does  not 
apply.    The  facts,  therefore,  upon  which   the 
judgment  Is  based,   must  show  the   grounds 
upon  which  the  suit  was  defeated,  in  order 
that  It  may  be  seen  whether  there  Is  a  rigiht  to 
a  second  assessment,   and  the  grounds   i^mmi 
which  the  judgment  rests  should  be  embodied 
either  In  a  finding  of  facts,  or  in  a  bfQ    of 
exceptions.    A   mere   recital  in  the   Judgment 
that  the  assessment  was  offered  in  evidence, 
and  that,  thereupon,  Judgment  was  rendered  ia 
favor  of  the  defendant,  would  not  satisfy-  ilia 
reqifirements  of  the  statute.  If  It  al;».>  apxiear 
that  the  suit  was  defeated  by  reason  of  some 
matter  disconnected  with  the  assessment.    lx 
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has  been  frequently  held  that  a  finding  of 
facts  Is  iuai)proprlate  wben  a  nonsuit  is  grant- 
ed, and  in  the  present  case,  as  tbe  evidence 
was  excluded,  there  were  no  facts  to.  be  found, 
and  the  proper  course  for  the  plaintiffs  to  pur- 
sue would  have  been  to  have  the  evidence  em- 
bodied hi  a  bill  of  exceptions.  Tlie  assessment 
upon  which  the  action  was  brought  is  not  set 
forth  in  the  record  so  that  it  can  be  determined 
upon  Inspection  whether  it  is  in  any  respect 
defective,  but  the  grounds  of  objection  thereto 
set  forth  in  the  afhdavit  made  on  behalf  of 
the  plaintiffs  as  the  basis  of  their  motion, 
and  upon  which  It  was  excluded  by  the  court, 
were  that  it  was  "incompetent,  irrelevant,  and 
immaterial,  in  that  it  did  not  comply  with  tbe 
statutory  requisites  In  that  liehalf,  as  the  cer- 
tificate of  the  town  engineer  of  the  town  of 
San  Rafael  was  not  attached  to,  and  did  not 
accompany,  said  assessment."  Unless,  there- 
fore, the  statute  under  which  It  was  made 
required  such  certificate  to  form  a  part  of 
the  assessment,  tbe  absence  of  the  certificate 
did  not  constitute  a  defect  in  tbe  assessment, 
and  an  insertion  of  tbe  objection  and  ruling 
thereon  in  the  judgment  would  malie  it  "ap- 
pear" that  the  suit  was  defeated  by  reason  of 
an  erroneous  ruling  of  the  court  excluding  the 
assessment  from  evidence,  rather  than  from 
any  infirmity  in  the  assessment  Itself.  Such 
error  should  be  corrected  by  an  appeal  from- 
tbe  judgment. 

It  is  provided  in  section  9  of  tbe  statute 
that,  after  the  superintendent  of  streets  has 
made  an  assessment  for  the  amount  due  for 
tbe  work  performed,  with  a  diagram  aifhex- 
ed,  and  has  attached  the  warrant  tbereto, 
"said  warrant,  assessment  and  diagram,  to- 
ge.ther  with  the  certificate  of  the  city  engi- 
neer, shall  be  recorded  in  the  office  of  said 
superintendent  of  streets."    The  nature  of 
this  certificate  Is  not  defined  in  tbe  statute, 
but  It  Is  presumably  tbe  certificate  referred 
to  in  section  34,  and  which  is  the  source 
from  which  the  superintendent  Is  to  ascer- 
tain tbe  amount  for  which  the  assessment  is 
to  be  made.    Prior  to  the  amendment  in  1889, 
It  was  only  necessary  for  the  city  engineer 
to  deliver  his  certificate  to  the  superLntend- 
eat,  and  It  would  be  thereupon  filed  in  the 
ufilce  of  the  last-named  officer.    In  that  year 
the  legislature  amended  tbe  section  (St.  1889, 
p.  167)  by  requiring  the  certificate  to  be  "re- 
corded" In  the  office  of  the  superintendent  of 
streets.  There  is  no  requirement  that  it  shall 
be  attached  to  the  assessment,  although,  for 
convenience  sake,  it  may  be  desirable  to  do 
so  in  order  that  tbe  several  documents  may 
l>e  kept  together.    Section  12,  however,  pro- 
vides that,  in  an  action  to  foreclose  the  lieu 
of  the  assessment,  "the  said  warrant,  assess- 
rnent,  certificate  and  diagram,  with  the  afii- 
davlt  of  demand  and  nonpayment,  shall  be 
jbeld  prima  fade  evidence  of  tbe  regularity 
and  correctness  of  tbe  assessment,  and  of  tbe 


right  of  tbe  plaintiff  to  recover  In  the  ac- 
tion." The  assessment,  warrant,  and  dia- 
gram are  by  section  8  of  tbe  statute  required 
to  be  attached  together,  and  by  section  10 
the  return,  which. consists  of  the  affidavit  of 
demand  and  nonpayment,  is  required  to  be 
"endorsed"  upon  the  warrant,  and  these  imi- 
pers  would  naturally  be  offered  as  a  single 
document;  but,  as  there  is  no  requirement 
that  the  certificate  shall  be  attached  to  the 
other  instrnments,  it  is  not  necessary  that  It 
accompany  them  wben  they  are  offered  in  ev- 
idence, or  that  all  be  offered  together.  It 
was  held  In  Eaner  v.  Lowe,  107  Cal.  229,  40 
Pac.  337,  that  the  certificate  should  be  re- 
corded in  connection  with  the  record  of  the 
assessment,  but  nothing  in  that  case  author- 
izes the  inference  that  when  the  original  doc- 
uments are  offered  In  evidence  they  must  all 
be  offered  together.  It  is  essential  that  all 
be  Introduced  In  evidence,  in  order  to  enti- 
tle the  plaintiff  to  judgment,  but  the  order 
of  their  proof  is  immaterial,  and  we  would  be 
adding  to  the  requirements  of  tbe  statute  If 
we  should  hold  that  they  could  not  be  offered 
separately.  The  answer  of  the  defendants 
presented  Issues  which  required  the  plain- 
tiffs to  establish  the  regularity  of  the  pro- 
ceedings prior  to  tbe  issuance  of  tbe  assess- 
ment By  the  above  provision  of  the  stat- 
ute the  necessity  of  Introducing  this  evidence 
in  detail  is  obviated,  and  the  warrant,  as- 
sessment, certificate,  and  diagram,  with  the 
return,  are  made  prima  facie  evidence  of 
such  regularity;  but,  as  in  all  cases  in  which 
substituted  proof  is  made  prima  facie  evi- 
dence of  other  matters,  it  is  essential  that  all 
tbe  proof  which  Is  required  to  constitute  such 
prima  facie  evidence  shall  be  presented  to 
tbe  court. 

It  was  alleged  in  the  complaint  that  the 
certificate  was  duly  recorded  by  the  superin- 
tendent of  streets,  in  his  office,  at  the  time  of 
issuing  the  assessment,  and  was  delivered 
to  the  plaintiffs'  assignor  after  It  had  been 
recorded,  and,  as  this  averment  was  not  de- 
nied In  the  answer,  it  must  be  deemed  as  an 
admitted  fact  There  was  therefore  under 
the  control  of  the  plaintiffs  all  the  evidence 
required  by  the  statute  to  make  a  prima  fa- 
cie case  of  their  right  to  recover.  If  at  the 
trial  they  failed  to  produce  this  evidence, 
which  was  essential  to  entitle  them  to  a  re- 
covery, it  must  be  held  that  that  was  the 
reason  why  the  suit  was  defeated.  It  Is 
clear,  therefore,  that,  if  tbe  entire  proceed- 
ings before  the  court  were  properly  in  the 
record,  it  would  not  "appear"  from  the  judg- 
ment that  the  suit  was  defeated  by  reason  of 
any  Infirmity  of  the  assessment  The  court 
properly  refused  to  grant  the  application  of 
the  plalntlflls,  and  Its  order  is  affirmed. 

We  concur:  VAN  FLEET,  J.;  McFAB- 
LAND,  J. 
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DE  MARTIN  ▼.  PHELAN  et  al.    (S.  P.  352.) 

(Supreme  Conrt  of  California.    Jan.  6,  1897.) 

FkaUO— MOKTOAOOR  AND  MOKTOAGEK— PCRCBASB 

OP  EquiTT  OP  Redemition. 

1.  There  is  no  such  fiduciary  relationship  be- 
tween a  mortgagee  and  mortgagor  as  will  ren- 
der it  fraudulent  for  the  mortgagee  to  purchase 
the  mortgagor's  eqnitr  of  redemption  as  cheap- 
ly as  he  can. 

2.  A  complaint,  alleging  that  the  defendant, 
who  held  a  mortgage  on  property  of  the  plain- 
ti£f,  on  which  a  judgment  of  foreclosure  had 
been  rendered,  by  threatening  to  sell  the  prop- 
erty Dnder  the  judgment,  and  by  reason  of 
plaintiff  being  in  indigent  circumstances,  and 
unable  to  sell  the  property  or  remortgage  it, 
bought  plaintiff's  equity  of  redemption  for  much 
less  than  its  actual  value,  and  less  than  he  in- 
tended to  offer  for  it  if  necessary  to  procure  it, 
does  not  state  a  cause  of  action  for  fraud. 

Department  2.  Appeal  from  superior  court, 
city  and  covinty  of  San  Francisco;  James  V. 
Coffey,  Judge. 

Action  by  Francesca  L.  De  Martin  against 
Alice  Phelan  and  others,  ex^ecutors  of  the 
will  of  James  Phelan,  deceased.  Judgment 
for  defendants  on  demurrer  to  the  com- 
plaint, and  plaintiff  appeals.    Affirmed. 

Geo.  H.  Maxwell  and  R.  M.  F.  Soto,  for  ap- 
pellant.   Frank  J.  Sullivan,  for  respondents. 

TEMPLE,  J.  This  appeal  Is  from  a  Judg- 
ment upon  demurrer  to  the  complaint.  The 
complaint  contains  averments  to  the  effect 
that,  on  the  4th  day  of  November,  A.  D. 
1881,  plaintiff  owned  a  certain  tract  of  land, 
which  was  then  subject  to  mortgage  liens 
then  owned  by  James  Phela.i.  The  amount 
due  on  said  mortgages  was  !fltK>,0(X).  The 
real  estate  was  worth  $390,375.  The  plain- 
tiff and  her  13  children  were  in  indigent  cir- 
cumstances, destitute  of  available  means  of 
support,  in  great  need,  and  unable  to  secure 
an  additional  loan  upon  said  land,  or  to  sell 
the  same,  owing  to  financial  strhigcncy  then 
prevailing,  and  were  wholly  dependent  upon 
the  charity  of  others.  Said  Phelan  knew  of 
her  distressed  condition,  and  also  that  her 
equity  of  redemption  was  worth  at  least 
$45,500.  Still,  designing  to  take  advantage 
of  her  distress  and  necessities,  he  first  of- 
fered her  $4,000,  and  then  $10,000,  and  final- 
ly $19,000,  for  her  equity  of  redemption. 
The  offers  were  successively  made  on  differ- 
ent days,  and  In  the  meantime  said  Phelan 
had  her  property  advertised  for  sale,  under 
execution,  on  a  decree  of  foreclosure  of  said 
mortgages,  and  had  the  sale  postponed  re 
peatedly,  for  the  purpose  of  securing  her 
equity  of  redemption  for  a  sum  greatly  dis- 
proportionate to  its  value,  by  taking  an  op- 
pressive and  unfair  advantage  of  her  neces- 
sities and  dlsti-ess.  That  on  the  4th  day  of 
November,  1881,  decedent  made  her  the  otter 
of  $19,000,  and  threatened  to  proceed  with 
the  sale  unless  she  accepted  it  Compelled 
by  her  distress  and  necessities,  she  finally 
did  accept  said  offer,  and  conveyed  her  equi- 
ty to  him  for  said  sum.  That  she  did  not 
know  that  decedent  had  taken  such  advan- 


tage, or  that  be  knew  of  her  necessities  and 
distress  at  that  time,  but  that -she  discovered 
such  fact  on  the  27th  day  of  December,  1887. 
It  Is  averred  that,  when  defendant  falsely 
represented  that  he  would  sell  said  property 
unless  she  accepted  $19,000  for  her  equity, 
decedent  did  not  intend  to  sell  said  property, 
but  had  In  fact  determined  not  to  sell  the 
same,  unless  be  was  unable  to  procure  plain- 
tiff's Interest  for  $45,600;    that  he  fully  in- 
tended to  offer  her  $45,500  for  her  equity.  If 
he  could  not  procure  It  for  less;   that  this  In- 
tention was  concealed  from  plaintiff,  and  de- 
cedent knowingly  and  designedly  took  ad- 
vantage of  her  said  necessities  and  distress. 
A  great  many  objections  are  made  to  this 
complaint,  but  I  do  not  deem  it  essential  to 
consider  any  of  them,  except  the  general  ob- 
jection that  It  states  no  cause  of  action. 
That  the  complaint  does  not  state  a  cause  of 
action  Is  quite  obvious.     The  facts  consti- 
tuting the  supposed  fraud  are:    (1)  Plaintiff 
was  without  available  means,  and  in  great 
financial  distress.    (2)  Decedent  had  obtain- 
ed a  judgment  foreclosing   mortgage   liens 
upon  her  land  amounting  to  $196,000.     Her 
land  was  worth  much  more  than  this,  but. 
owing   to   a   temporary  stringency   in    the 
money  market,  she  could  not  borrow  more 
money  upon  the  land,  or  sell  it  for  more 
than  the  mortgage  debt.     (3)  Decedent  knew 
that  her  equity  of  redemption   was    worth 
$45,500,  and  was  willing  to  pay  her  that  for 
It  If  he  could  not  get  it  for  less,  but  concealed 
from  her  his  estimate  of  Its  value,  and  hia 
wlllfnguess   to   pay   that  svmi   provided   she 
would   not  take   less.     (4)  He   caused    tbe 
property  to  be  advertised  for  sale  under  the 
decree,  and  then  caused  the  sale  to  be  re- 
peatedly postponed,  in  the  meantime   mail- 
ing her  successive  offers  for  her  equity   of 
$4,000,    $6,000,   $10,000,   and   $19,000,    which 
last  offer  she  accepted  In  ignorance  that  de- 
ceased wouM  have  given  her  more  had  she 
insisted  upon  it  and  induced  by  her  neces- 
sities and  fears  of  losing  her  property  in  case 
of  a  sale  under  the  decree.    It  Is  impossltde 
to  believe  counsel  serious  In  their  contention 
that  It  constituted  fraud  or  oppression  on  the 
part  of  Phelan  to  conceal  from  her  the  fact 
that  he  Intended  to  offer  her  as  much  as  $45,- 
500  for  her  equity,  if  be  could  not  succeed  in 
gettia;?  it  for  less.    It  would  constitute  a  neir 
departure,  both  in  business  and  legal  ethics. 
If  the  obligation  to  make  such  disclosures 
rested  upon  Phelan,  of  course  the  like  obli- 
gation rested  upon  the  plaintiff  to  state   to 
Phelan  the  very  least  sum   her   necessities 
could  induce  her  to  accept  rather  than  per- 
mit a  sale.    Negotiations  under  such  conOi- 
tlous  would  surely  be  novel.    The  real  point 
In  the  case  is,  I  presume,  that  the  relations 
between  mortgagor  and  mortgagee  are  Ixt  a 
sense  fiduciary,  and  the  mortgagee  most   ob- 
tain no  advantage  over  the  mortgagor  by  tlie 
use  of  the  least  unfairness  or  oppression; 
and  It  Is  maintained  that  it  was  oppression 
on  the  part  of  Phelan  to  get  the  property   Cor 
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an  inadequate  price,  taking  advantage  of  hor 
necessities. 

1.  In  the  first  place,  the  relation  between 
the  parties  was  in  no  sense  fiduciary.     At 
common  law  the  mortgagee,  at  least  after 
condition  broken,  was  the  legal  owner,  and 
could  oust  the  mortgagor.    He  was  really  a 
trustee.     Under  our  system  he  occupies  no 
such  position,  and  ordinarily  has  no  control  | 
over  the  mortgaged  estate.    In  those  cases  ' 
In  which  he  is,  by  the  mortgage,  given  some  ! 
power  or  control  over  the  estate  before  fore-  ! 
closure,  the  old  rule  mny  prevail.    There  la  i 
nothing  to  show  the  nature  of  the  mortgage:* 
formerly  held  by  Phelan,  nor  does  it  now 
matter.     "When  the  wrongs  detailed  in  the 
complaint  were  enacted,  the  mortgages  had 
been  foreclosed,  and  Phelan  had  only  his  ' 
decree.    It  does  not  appear  that  a  receiver  I 
had  been  appointed,  or  that  proceedings  to 
that  ond  were  threatened. 

2.  The  sale,  even  after  the  decree  was  ob- 
tained, was  not  hastened.  The  negotiations 
between  the  parties  were  protracted  and  de- 
liberate. Plaintiff  was  fully  aware  of  the 
situation,  and  knew  all  the  essential  fact!^ 
of  the  case.  The  sale  was  adjourned  many 
times,  and  successive  offers  were  made  to 
her  for  her  equity.  She  says  she  was  threat  • 
ened  with  a  sale  under  the  decree  If  she  did 
not  sell.  Of  course,  she  knew,  without  being 
told,  that  such  sale  was  Inevitable  If  she 
did  not  pay  the  debt  or  sell  her  equity.  The 
financial  stringency  was  not  brought  on  by 
Phelnn.  It  Is  not  charged  that  he  Interfered 
to  prevent  her  selling  to  another,  or  to  pre- 
vent the  obtaining  of  a  loan.  I  can  discover 
no  element  of  fraud,  oppression,  or  unfair- 
ness in  the  case.    The  judgment  is  atHrmed. 


We   concur: 
LAND,  J. 


HENSHAW,    J.;     McFAR- 


(115  Cat.  629) 

LEWIS  V.  COIjGAN,  Controller.    (Sac.  164.) 

(Supreme  Court  of  California.     Jan.  5,  1897.) 

Board  of  Examiners  —  Aithoritt  to  Appoint 
Expert  Assistant — Lroisi.ATivi!  Appro- 
priation— Constitutionality. 

1.  The  state  board  of  examiners,  in  examining 
claims  afcainst  the  state,  books  of  public  insti- 
tntions,  and  of  the  auditor  and  treasurer  of  the 
Btato,  lias  the  implied  power  to  employ  an  ex- 
pert assistant  wlien  necessary  for  the  efficient 
discharge  of  its  duties.    44  Pac.  1081,  reversed. 

2.  Tlie  appointment  of  an  expert  by  tlie  state 
board  of  examiners,  and  an  iisrreeniont  for  his 
compensation,  are  made  with  "express  authori- 
ty." within  the  meaning  of  Const,  art.  4,  $  32, 
which  provides  that  no  appropriation  shall  be 
mmle  by  the  legislature  for  tlie  payment  of  a 
claim  for  extra  compensation  "under  any  agree- 
ment or  contract  made  without  express  authori- 
ty of  law."     44  Pac.  1081.  reversed. 

3.  The  conrts  cannot  hold  unconstitutional 
an  act  appropriating  money  to  pay  for  expenses 
legitimately  mcurred.  or  to  be  incurred,  in  the 
performance  of  ofhcial  duty,  unless  it  so  ap- 
pears from  the  face  of  the  act,  and  without  ref- 
erence to  facts  aliunde.    44  Pac.  1081,  reversed. 

4.  It  cannot  be  urged   against   the  constitu- 


tionality of  an  appropriation  bill  that  some  of 
its  items  were  included  solely  in  anticipation  of 
the  passage  of  a  pending  bill,  which  was  ulti- 
mately defeated. 

In  bank.  For  opinion  In  department,  see 
44  Pac.  1081.     Beversed. 

Devlin  &  Devlin,  Bnrham  &  Miller,  and  A. 
E.  Bolton,  for  appellant  B.  B.  Carpenter, 
for  respondent. 

BEATTY,  C.  J.  Mandamus  against  the 
defendant,  as  controller  of  the  state  of  Cali- 
fornia, commanding  him  to  draw  his  war- 
rant in  favor  of  the  plaintiff,  upon  the  treas- 
urer of  said  state,  for  the  sum  of  $166.66%,  as 
salary  due  plaintiff  from  the  said  state  for 
services  as  expert  to  and  for  the  state  board 
of  examiners,  during  the  month  of  July,  1895. 
An  alternative  writ  of  mandate  Issued  to 
defendant,  who  demurred  to  the  verified  pe- 
tition, and,  upon  his  demurrer  being  over- 
ruled by  the  court,  answered  the  petition. 
Plaintiff  moved  to  strike  out  the  fourth  para- 
graph of  defendant's  answer,  and  demurred 
to  the  residue  thereof.  The  motion  to  strike 
out  was  granted,  and  the  demurrer  sustain- 
ed, and  peremptory  writ  granted.  Defend- 
ant appeals,  and  the  cause  comes  up  on  the 
record,  illustrated  by  a  bill  of  exceptions. 
The  substance  of  the  verified  petition  upon 
which  the  writ  issued  is  that  "on  the  28th 
day  of  June,  1895,  plaintiff  was  employed 
by  the  state  board  of  examiners  as  expert 
for  said  board  of  examiners,  at  an  annual 
salary  of  two  thousadd  dollars,  payable 
monthly,  and  necessary  traveling  expenses 
In  the  business  of  said  employment";  that 
he  entered  upon  the  discharge  of  the  duties 
of  such  employment  July  1,  1895.  and  con- 
tinued to  act  as  expert,  etc.,  during  the 
month  of  July,  whereby  there  became  due 
him  from  the  state  of  California  the  sum  of 
$166.66%.  The  board  of  examiners  duly  au- 
dited, allowed,  and  approved  his  claim  for 
said  sum  of  money.  The  controller,  upon 
demand,  refused  to  draw  his  warrant  on  the 
state  treasurer  in  favor  of  the  plaintiff  there- 
for. The  more  formal  portions  of  the  peti- 
tion are  here  omitted. 

The  duty  of  the  defendant  to  draw  his 
warrant  for  the  payment  of  this  demand 
depends  upon  the  question  whether  the 
board  of  examiners  had  express  authority 
to  employ  petitioner  as  an  expert  at  the 
salary  claimed.  There  is  no  law  which  In 
express  terms  creates  the  office  of  expert 
to  the  board  of  examiners,  but  the  act  mak- 
ing appropriations  for  the  support  of  the 
state  government  for  the  forty-seventh  and 
forty-eighth  fiscal  years  (the  general  appro- 
priation act,— St.  1895,  p.  280)  contains  the 
following  items:  "For  salary  of  expert  to 
board  of  examiners,  four  thousand  dollars. 
For  traveling  expenses  of  board  of  examin- 
ers and  expert,  two  thousand  dollars."  The 
validity  of  the  act  Is  not  questioned  by  ap- 
pellant except  as  to  these  Items,  and  the 
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only  ground  of  objection  to  them  1b  that  they 
are  In  conflict  with  certain  clauses  of  the 
constitution  Uuilting  the  power  of  the  leg- 
islature to  make  appropriations  of  the  pub- 
lic funds.  Various  sections  of  article  4  of 
the  constitution  are  cited  by  appellant,  and. 
among  others,  sections  2&-32.  Section  29 
reads  as  follows:  "The  general  appropria- 
tion bin  shall  contain  no  Item  or  items  of 
appropriation  other  than  such  as  are  re- 
quired to  pay  the  salaries  of  the  state  officers, 
the  expenses  of  the  government  and  the  In- 
stitutions under  the  exclusive  control  and 
management  of  the  state."  We  concede  the 
contention  of  appellant  that  an  office  can- 
not be  created  by  the  general  appropriation 
bill.  But  It  does  not  seem  that  there  was 
here  any  attempt  to  create  the  office  of  ex- 
pert, the  whole  scope  of  this  portion  of  the 
act  being  to  malie  an  appropriation  for  the 
payment  of  his  salary  and  expenses,— a  per- 
fectly proper  appropriation  If  there  existed 
any  authority  on  the  part  of  the  board  to 
appoint  or  employ  him.  With  reference  to 
sections  30  and  31  It  need  only  be  said  that 
they  have  no  application  to  this  case,  ex- 
cept In  so  far  as  they  evince  the  general  pur- 
pose of  the  framers  of  the  constitution  to 
limit  the  power  of  the  legislature  to  malie 
appropriations  of  the  public  funds.  It  Is 
in  section  32  that  the  language  Is  contained 
upon  which  appellant  especially  relies  to 
sustain  his  contention  that  the  appropriation 
In  question  is  unconstitutional.  It  reads  as 
follows: ,  "The  legislature  shall  have  no  pow- 
er to  grant,  or  authorize  any  county  or  mu- 
nicipal authority  to  grant,  any  extra  com- 
pensation or  allowance  to  any  public  of- 
ficer, agent,  servant,  or  contractor,  after  serv- 
ice has  been  rendered,  or  a  contract  has  been 
entered  Into  and  performed,  in  whole  or  In 
part,  nor  to  pay  or  to  authorize  the  payment 
of  any  claim  hereafter  created  against  the 
state,  or  any  county  or  municipality  of  the 
state,  under  any  agreement  or  contract  made 
without  express  authority  of  law;  and  all 
such  unauthorized  agreements  or  contracts 
shall  be  null  and  void." 

It  seems  to  be  agreed  that  the  question  to 
be  decided  In  this  case  Is  the  same  that  would 
have  been  presented  If  the  board  of  ex- 
aminers had  employed  an  expert  without  any 
previous  appropriation  for  his  salary,  and 
the  legislature  had  afterwards  made  an  ap- 
propriation to  pay  the  compensation  stipu- 
lated or  allowed  by  the  board.  In  either 
case  the  validity  of  the  appropriation  would, 
as  above  stated,  depend  upon  the  question 
whether  the  appointment  of  such  expert,  and 
the  agreement  for  his  compensation,  were 
expressly 'authorized  within  the  meaning  of 
section  32,  as  above  quoted.  This  question 
Is  not  a  new  one  in  this  court.  In  the  case 
of  Bankin  v.  Colgan,  02  Cal.  G05.  28  Pac.  673, 
the  act  appropriated  $250  to  pay  the  petition- 
er for  services-  In  the  state  treasurer's  office 
during  the  months  of  November  and  Decem- 


ber, 1884,  under  appointment  of  Gov.  Stone- 
man.    The  governor  had  not  been  authorized. 
In  terms,  to  make  the  appointment;   but  as 
he  was  charged  with  the  care  of  the  prop- 
erty of  the  state,  and  therefore  authorized  to 
protect  It,  It  was  presumed  In  favor  of  the 
validity  of  the  act  that  a  proper  occasion 
had  arisen,  and  he  had  made  the  appoint- 
ment In  pursuance  of  his  Implied  power  to 
adopt  necessary  means  for  the  discharge  of 
his  duty  to  care  for  the  property  of  the  state. 
The  principle  recognized  In  that  case,  and 
applied  In  the  decision,  Is  stated  In  Tbroop, 
Pub.  Off.  §  542,  as  follows:     "The  rule  re- 
specting such  powers  Is  that,  In  addition  to 
the  powers  expressly  given  by  statute  to  an 
officer  or  a  board  of  officers,  he  or  it  has,  by 
Implication,  such  additional  powers  as  are 
necessary  for  the  due  and  efficient  exercise  of 
the  powers  expressly  granted,  or  as  may  be 
fairly  implied  from  the  statute  granting  the 
powers."    This  statement  of  the  doctrine  Is 
abundantly  sustained  by  the  decided  cases 
everywhere,  and  Is  so  universal  and  undis- 
puted that  we  deem  It  unnecessary  to  cite 
authorities.    In  a  case  recently  decided  by 
this  court  It  was  applied  to  sustain  the  au- 
thority of  the  harbor  commissioners  to  em- 
ploy an  architect  under  an  act  empowering 
them  to  erect  a  certain  building  (Bateman  v. 
Colgan,  111  Cal.  687,  44  Pac.  238);   also.  In  a 
still  more  recent  decision  of  a  case  Involving 
the  power  of  the  board  of  supervisors  of  a 
county  to  employ  an  expert  (Harris  v.  Gib- 
bins  [Cal.]  46  Pac.  292).    The  case  last  cited 
Is  very  closely  analogous  to  the  case  In  band, 
and  the  decision  disposes  of  one  of  the  prin- 
cipal arguments  advanced  by  the  appellant, 
viz.  that,  if  the  board  of  examiners  has  the 
implied   power   to   appoint   an    expert,    the 
board  of  supervisors  must  be  conceded  tbe 
same  power,— a  consequence  which,  he  con- 
tends, is  absurd.    But  in  that  case  it  was 
held  that  the  board  of  supervisors  has  such 
power,  because  the  employment  of  an  expert 
Is,  or  In  many  cases  may  be,  necessary  in  or- 
der to  enable  them  to  perform  the  datles  Im- 
posed ui>on  them  by  law.    If  this  Is  so,  tbe 
argument  holds  good  that  the  board  of  ex- 
aminers must  have  the  same  power,  l>ecai]se 
the  proper  discharge  of  their  duties  may  in- 
volve the  employment  of  an  expert.    They 
are  a  board  of  audit,  and  they   maot   «x- 
amine,  not  only  the  great  mass  of   clainw 
against  the  state,  but  also  the  books  and  aiv 
counts  of  many  public  institutions,  as  ^reQ 
as  those  of  the  auditor  and  treasurer  of  tbe 
state.    As  long  ago  as  1874  the  fonn«r  «■- 
preme  court  of  this  state.  In  the  case  of  L>oTe 
V.  Bnchr,  47  Cal.  364,  held  tliat  the  duties 
devolved  upon  the  board  of  examining  tbe 
books  of  state  officers,  counting  the  money 
In  tbe  treasury,  etc.,  required  for  tbeir  dis- 
charge the  skill  of  an  expert  accountant: 
and  the  legislature,  in  various  acts  In  relAtio* 
to  orphan  asylums  and  other  benevolent  in- 
stitutions partly  supported  by  tbe  state,  has 
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expressly  autliorlzed  the  employment  of  ex- 
perts by  lUe  board  of  examiners  to  examine 
tbe  books  which  those  institutions  are  re- 
quired to  lieep  as  a  condition  of  receiving 
state  aid.  See  St.  1880,  p.  13;  St  1883,  p. 
55;  St.  1880,  p.  206;  St.  1801,  p.  428.  In 
these  statutes  it  is  true  the  expenses  of  the 
examinations  are  required  to  be  paid  out  of 
the  appropriation  for  the  support  of  the  in- 
stitutions on  account  of  which  the  expenses 
are  respectively  incurred.  They  show,  how- 
ever, a  recognition  by  the  legislature  of  the 
necessity  of  expert  assistance  to  the  board 
of  examiners  in  the  examination  of  boolis 
and  accounts,  and  there  are  many  other  pub- 
lic institutions  aside  from  these  asylums 
whose  boolis  must  be  examined  periodically. 
It  cannot  be  denied,  therefore,  that  the  du- 
ties imposed  upon  the  board  of  examiners, 
and  the  corresponding  authority  conferred 
upon  them  by  the  express  terms  of  the  vari- 
ous sections  of  the  Political  Code  and  other 
statutes  defining  their  duties,  are  such  as 
may  Involve '  the  employment  of  an  expert 
for  their  due  and  efficient  discharge;  and 
it  follows,  on  the  principle  of  the  cases  above 
cited,  that  they  have  the  Implied  power  to 
employ  one  when  necessary,  independent  of 
the  clauses  of  the  appropriation  act  above 
recited.  ' 

It  does  not  follow  from  this  view  that  their 
authority  in  the  matter  is  unlimited  and  un- 
restricted, as  appellant  assumes  it  would  be. 
On  the  contrary,  whatever  they  do  is  subject 
to  the  approval  of  the  legislature.    They  may 
employ  an  expert,   but  he  cannot  be  paid 
without  an  appropriation,  and  he  can  be  paid 
no  more  than  the  legislature  may  deem  rea- 
sonable.    He  is  not  an  officer  with  a  fixed 
term  of  office  and  a  salary  ascertained  by 
law,  but  a  mere  employe  of  the  board,  hold- 
ing his  position  at  their  pleasure,  and  enti- 
tled to  such  compensation  only  for  the  time 
of  his  employment  as  the  board  may  allow 
and  the  legislature  approve,  by  the  appropri- 
ation of  money  for  the  payment.     And,  when 
the  legislature  does  make  an  appropriation 
for  such  payment,  it  must  be  presumed  (as 
held  in  the  Rankin  Case)  that  the  facts  were 
found  to  be  such  as  to  render  the  employ- 
ment necessary,  for  this  is  a  question  of 
fact,  which  must  be  decided  by  the  legisla- 
ture, and  not  a  question  of  law  for  the  courts. 
The  constitution  does  not  deprive  the  legisla- 
ture of  the  power  to  appropriate  money  to 
pay  expenses  legitimately  incurred  In  the  per- 
formance of  official  duty,  and  the  legislature 
Is   Itself  the  judge  of  what  expenses  have 
t>een  so  Incurred,  so  far,  at  least,  that  the 
<K>urts  cannot  hold  an  act  appropriating  mon- 
ey to  pay  for  such  expenses  unconstitutional, 
unless  it  80  appears  upon  the  face  of  the  act, 
and  without  reference  to  facts  aliunde.    And, 
if   the  legislature  may  make  an  appropria- 
tion to  pay  for  a  service  after  it  has  been 
x-endered,  we  see  no  reason,  and  none  is  sug- 
f^ested,  for  holding  that  they  cannot  make  an 
^X^pi'cpriation  In  advance  of  a  sum  sufficient 


to  cover  an  anticipated  expense,  as  (a  this 
case;  thus  making  a  fund  available  for  the 
payment  of  such  sums  within  the  amount  of 
the  appropriation  as  the  board  of  examhiers 
may  in  their  discretion  allow  as  a  just  and 
proper  charge  for  necessary  services. 

But  the  appellant  makes  the  further  objec- 
tion that  these  Items  of  the  general  appro- 
priation bill  were  Included  by  mistake,  or 
solely  In  anticipation  of  the  passage  of  a 
pending  bill  empowering  the  board  of  exam- 
iners to  appoint  an  expert,  which  was  after- 
wards defeated.  These  facts  were  alleged 
by  way  of  defense  in  that  portion  of  his  an- 
swer which  was  stricken  out,  erroneously,  as 
he  contends.  We  think  the  ruling  of  the  su- 
perior court  on  this  point  was  correct.  Courts 
cannot  inquire  into  the  motives  of  legisla- 
tors. In  this  case  we  know  that  the  appro- 
priation bill  was  duly  enacted  as  a  law.  If 
the  facts  alleged  in  respect  to  the  other  bill 
are  admitted.  It  is  still  a  matter  of  mere 
conjecture  what  effect  the  pendency  of  that 
bill  had;  and  it  cannot  be  held  as  matter  of 
law,  or  proved  as  matter  of  fact,  that  except 
for  its  anticipated  passage  the  appropriation 
bill  wonld  have  been  altered. 

Of  the  decisions  of  this  court  especially  re- 
lied on  by  appellant  to  sustain  his  conten- 
tion, the  case  of  Modoc  Co.  v.  Spencer,  103 
Cal.  408,  37  Pac.  483,  Is  clearly  distinguished 
from  this,  as  was  pointed  out  in  Harris  v. 
Gibbins,  supra,  which,  as  above  shown,  di- 
rectly supports  the  implied  power  of  the 
board  to  employ  an  expert.  Linden  v.  Case, 
46  Cal.  174,  merely  states  the  undoubted 
proposition  that  unauthorized  acts  of  the 
board  of  supervisors  are  void,  but  sheds  no 
light  on  the  question  as  to  what  acts  are  un- 
•authorlzed.  In  San  Joaquin  Co.  v.  Jones,  18 
Cal.  327,  and  Foster  v.  Coleman,  10  Cal.  279, 
the  acts  held  illegal  were  clearly  unauthor- 
ized; but  they  have  no  analogy  to  the  action 
in  question  here,  and  could  not  by  possibility 
have  been  necessary  for  the  discharge  of  any 
duty  devolved  upon  the  board.  In  Robin- 
son V.  Supervisors,  16  Cal.  208,  and  Bl  Dora- 
do Co.  V.  Melss,  100  Cal.  208,  34  Pac.  716,  there 
was  an  attempt  on  the  part  of  the  respective 
boards  to  create  offices,  and  in  the  latter 
case  an  Infraction  of  the  express  inhibition 
of  section  3  of  article  11  of  the  constitution. 
In  this  case  there  is  no  creation  of  an  office, 
but  merely  the  employrnent  of  an  assistant, 
whose  duties,  it  is  true,  are  of  an  important, 
delicate,  and  confidential  nature,  but  whose 
employment,  so  far  as  Its  validity  is  concern- 
ed, cannot  be  distinguished  from  that  of  the 
governor's  messengers,  the  porters,  elevator 
attendants,  and  other  employes  In  the  service 
of  the  state,  whose  compensation  is  provided 
for  in  the  general  appropriation  bill,  although 
no  officer  of  the  state  Is  expressly  authorized 
to  employ  them.  The  judgment  of  the  supe- 
rior court  is  affirmed. 

We  concur:  McFARLAND,  J.;  VAN 
FLEET,  J.;   HARRISON,  J. 
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(US  Cal.  308} 

MILES  T.  WOODWARD.    (S,  F.  367.) 
(Supreme  Court  of  California.    Jan.  6,  1807.) 
Modified  opinion.    For  former  opinion,  see 
46  Pac.  1076. 

PER  CURIAM.  The  opinion  heretofore 
rendered  is  modified  by  strit^ing  out  the  last 
paragraph  of  subdlTlsion  2  thereof,  com- 
mencing with  "All  that  the  law  does  in  this 
regard,"  and  ending  with  "Report  upon  ores 
and  quartz." 


(5  Cal.  Unrep.  664) 

HBINTZ  T.  COOPER.    (S.  F.  479.) 
(Supreme  Court  of  California.    Dec.  31,  1896.) 

SOFFICIBSCT     Of    FiNDISOS— PhTSICIAN— COMPEK- 

8ATION— Expert  Testimont. 

1.  A  finding,  "that  the  matters  and  facts  al- 
leged in  defendant's  special  defense  and  cross 
complaint  on  file  herein,  except  the  allegations 
of  plaintiCC's  employment,  and  agreements  un- 
der such  employment,  are  untrne  in  substance 
and  in  fact,"  supports  a  judgment  for  plaiutiS, 
where  tlie  answer  and  cross  complaint  both  al- 
lege that  defendant  employed  plaintiff  as  a 
physician  and  surgeon,  for  a  reward,  and  that 
plaintiff  undertook  the  service,  whereby  defend- 
ant wns  damaged  by  plaintiff's  negligence  and 
incompetency. 

2.  Where  plaintiff  sues  for  services  as  physi- 
cian, and  defendant,  by  a  cross  complaint,  seeks 
damages  for  alleged  negligent  treatment,  and 
plaintiff,  in  answer,  alleges  that  defendant's  suf- 
fering was  aggravated  by  his  own  negligence 
and  failure  to  follow  plaintiff's  directions,  a 
finding  that  all  the  facts  alleged  in  the  cross 
complaint,  except  that  of  plaintiff's  employment, 
"are  untrue,"  renders  the  issue  of  defendant's 
negligence  immaterial,  and  a  finding  as  to  it  is 
not  required. 

3.  In  determining  what  is  a  reasonable  com- 
pensation for  surgical  and  medical  services  in 
a  given  case,  the  skill  and  learning  of  the  op- 
erator and  the  character  and  circumstances  of 
the  subject  to  which  he  devotes  his  services 
must  be  considered,  and  the  rule  that  compensa- 
tion is  determined  by  "the  usual  price  at  the 
time  and  place  of  performance"  does  not  nec- 
essarily apply. 

4.  Possible  error  in  the  exclusion  of  evidence, 
on  an  issue  which  could  not  have  affected  the 
judgment,  is  harmless, 

5.  Before  a  witness  can  testify  on  the  issue 
of  a  physician's  neglect  and  unskillful  practice, 
his  competency  must  be  shown. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Monterey  county; 
N.  A.  Dom,  Judge. 

Action  by  J.  P.  E.  Heintz  against  J.  B.  H. 
Cooper.  From  a  Judgment  in  favor  of  plain- 
tiff, and  an  order  denying  a  new  trial,  defend- 
ant appeals.    Affirmed. 

S.  F.  Cell  and  John  J.  Wyatt,  for  appellant. 
W.  A.  Kearney,  for  respondent. 

HAYNES,  C.  This  action  is  prosecuted  to 
recover  for  services  rendered  by  the  plaintitr 
as  a  physician  and  surgeon,  "rhe  complaint 
contains  two  coimts,— the  first  upon  an  ac- 
count stated,  amounting  to  $1,200,  and  admit- 
ting a  payment  thereon  of  $500;  and  the  sec- 
ond count  alleged  said  services  to  be  reasona- 
bly worth  $2,500,  the  whole  of  which  remained 
unpaid  except  the  sum  of  $500.    The  defend- 


ant denied  all  the  allegations  of  the  complaint, 
and  for  a  second  defense  alleged  negligence. 
Incompetency,  and  unsklllfuluess  on  the  part 
of  the  plaintiff,  whereby  he  was  made  sick, 
and  kept  from  attending  to  Ills  business,  for 
more  than  six  months,  and  compelled  to  pay 
$1,000  for  nursing  and  medical  attendance, 
and  "Is  permanently  a  cripple,  to  his  damage 
in  the  sum  of  $3,000."  The  same  allegations 
are  stated  in  a  cross  complaint,  in  which  de- 
fendant seeks  to  recover  damages  in  the  sum 
of  $4,000,  and  to  which  cross  complaint  the 
plaintiff  filed  an  answer.  The  cause  was  tried 
by  the  court  without  a  Jury.  The  findings 
were  against  tlie  plaintiff  upon  the  first  cause 
of  action.  Upon  the  second  cause  of  action  the 
court  found  the  reasonable  value  of  plaintiff's 
services  to  have  been  $750,  of  which  sum  $500 
had  been  paid.  As  to  the  special  defense  and 
counter  claim  pleaded  by  the  defendant,  the 
court  found  against  bim.  A  Judgment  In  fa- 
vor of  the  plaintiff  for  $250  was  entered,  and 
defendant  appeals  therefrom,  and  fr(«n  an 
order  denying  a  new  trlaL 

1.  It  is  contended  that  the  findings  do  not 
support  the  Judgment  This  contention  la 
based  upon  the  fourth  finding,  wtiich  Is  as 
follows:  "That  the  matters  and  facts  allied 
in  the  defendant's  speoial  defense  and  cro^ 
complaint,  on  file  herein,  except  the  allegations 
of  plaintifTs  employment  and  agreements  un- 
der such  employment,  are  untrue  in  substance 
and  in  fact,  and  offered  only  as  a  bare  pre- 
tense, without  any  Justification  or  excuse  what- 
ever." The  answer  and  cross  complklnt  both 
allege  that  defendant  employed  the  plaintUT 
as  a  physician  and  surgeon,  for  a  reward,  to 
set  his  leg,  and  dress  and  heal  the  same,  and 
that  plaintiff  undertook  to  set  and  dress  said 
leg  for  said  defendant,  and  then  proceeds  to 
allege  negligence,  want  of  skill,  etc.,  and  daai- 
ages  resulting  therefrom.  Findings  by  refer- 
ence to  the  pleadings,  or  parts  thereof,  hare 
been  frequently  criticised  by  this  court,  and 
where  such  findings  involve  uncertainty  as  to 
what  facts  are  found  they  are  uniformly  held 
insufficient;  but  where  "they  do  sl\ow  what 
facts  are  found,  and  there  Is  no  uncertainty 
about  them,"  they  are  sustained.  Davis  v. 
Drew,  58  Cal.  157.  The  finding  here  in  ques- 
tion is  clear  and  certain,  and,  though  the  mode 
"is  not  to  be  commended,"  Justice  most  not 
be  sacrificed  to  form. 

Appellant's  contention,  that  a  portion  at 
plaintiff's  answer  to  the  cross  complaint  con- 
*  Blsted  of '  on  allegation  of  new  matter,  and 
which  Is  presumed  to  be  controverted,  raised  a 
distinct  Issue  upon  which  there  Is  no  finding, 
cannot  be  sustained  as  a  ground  for  reversal. 
The  finding  that  all  the  facts  in  the  croas  ccmoo- 
plalnt  alleged,  except,  etc.,  "are  untrue,"  cov- 
ered all  the  allegations  In  the  cross  cooiplalnt 
to  \^hich  the  alleged  new  matter  applied;  and 
such  finding,  which  cut  up  by  the  roots  tbe 
allegation  that  he  suffered  great  pain  in  ccn- 
sequence  of  plaintiff's  negligence  and  incompe- 
tency, rendered  it  wholly  immaterial  wbetbfr 
the  defendant's  "pain  was  caused  or  Incre&sed 
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by  bis  otvii  negligence  and  his  failure  to  ob- 
serve plaintiff's  directions,"  as  alleged  in  tlie 
answer  to  the  cross  complaint.  A  finding  ei- 
tber  way  upon  the  question  of  defendant's 
negligence  could  not  affect  the  result,  and  in 
such  case  the  fact  becomes  Immaterial,  and 
no  finding  is  required. 

2.  It  Is  further  contended  that  the  evidence 
Is  Insufflcieut  to  support  the  finding  ttiat  the 
plalntifTs    services    ware    reasonably    worth 
$750,  or  any  greater  sum  than  $500,  which  had 
been  paid.    The  injury  to  the  defendant,  treat- 
ed by  the  plaintiff,  consisted  of  a  compound 
fracture  of  the  leg  and  a  dislocation  of  the 
ankle  Joint    Both  the  bones  were  broken  and 
protruded  through  the  flesh,  and  six  or  seven 
pieces  of  the  bone  were  removed.    Plaintiff's 
services  commenced  July  12th,  and  continued 
until  the  13th  of  the  following  October,  during 
which  time,  the  plaintiff  testified,   he  made 
about  200  visJts,  and  al>out  70  of  these  were 
for  the  purpose  of  dressing  the  wound.    The 
testimony  on  the  part  of  the  plaintiff  was  that 
for  visits  when  the  wound  was  dressed  $5  to 
$10  per  visit  was  a  reasonable  charge,  and  tor 
other  visits  J2.50  each,  and  for  reducing  a 
compound  fracture  of  the  leg  $250  to  $500  is 
a  reasonable    compensation.    This    evidence 
would  have  Justified  the  court  In  finding  In 
favor  of  the  plaintiff  in  a  much  larger  sum. 
On  the  part  of  the  defendant  the  medical  tes- 
timony was  that  $500  was  a  reasonable  com- 
pensation for  all  services  rendered  by  the 
plaintiff,  though  the  testimony  on  behalf  of  the 
plaintiff  as  to  a  reasonable  compensation  for 
▼Idts  and  for  dreesing  the  wound  was  not  con- 
troverted.   It  appeared,  however,  that  In  no 
case  in  Monterey  county  within  the  knowledge 
of  the  medical  witnesses  had  so  large  fees,  in 
the  aggregate,  been  paid  in  cases  of  compound 
fracture,  though  in  none  of  the  instances  men- 
tioned was  the  character  of  the  fracture  or 
the  number  of  visits  stated;  and  it  is  now 
contended,  on  behalf  of  appellant,  that  the 
IKices  so  paid  In  those  other  cases  In  that 
county  determine  what  is  a  reasonable  com- 
I>ensation  for  plaintiff's  services  in  this  case, 
,or,  as  counsel  state  it,  "the  usual  price  at  the 
time  and  place  of  performance  is  the  rule." 
The  cases  cited  in  support  of  this  propositicm 
relate  to  oi"dinary  services,  as  to  which  there 
Is  a  reasonably  uniform  established  rate  of 
oompensation,  and  not  to  professional  services, 
'Where  the  skill  and  learning  of  the  person,  as 
-well  as  the  almost  infinite  variety  in  the  char- 
acter and  circumstances  of  the  subject  upon 
■which  he  devotes  his  services,  precludes  the 
establishment  of  any  fixed  rate  of  compensa- 
tion which  could  be  applied  to  more  than  a 
very  restricted  class  of  cases  and  the  more 
common  class  of  services.    Besides,  defend- 
axit's  witnesses  testified  that  no  medical  so- 
ciety existed  in  Monterey  county,  and  no  fee 
bill  or  scale  of  charges  tiad  been  fixed,  but 
each  charged  according  to  hla  Ideas  of  what 
-was  proper. 

3.   During  the  examination  of  the  defendant, 
am  a  witness  in  bis  own  behalf,  he  testified 


that  he  had  sustained  damage  by  reason  of 
the  plaintiff's  Incompetent  and  unskillful 
treatment.  His  counsel  then  asked:  ''What 
did  those  damages  consist  of?"  An  objection 
to  this  question  was  sustained.  Whether  there 
was  error  in  this  ruling  need  not  be  consid- 
ered; for,  whatever  may  have  been  the  suffer- 
ing the  plaintiff  endured,  or  whatever  his  crip- 
pled condition,  or  whatever  may  have  been 
the  expense  to  which  he  was  put,  unless  such 
suffering,  condition,  and  expense  were  caused 
by  or  resulted  from  the  Incompetency,  negli- 
gence, or  unsklllfalness  of  the  plaintiff,  no  re- 
covery could  be  had  by  the  defendant  there- 
for; and,  as  the  cowt  found,  upon  sufficient 
evidence,  that  all  the  aUegaticms  of  the  defend- 
ant's answer  and  cross  complaint  in  that  be- 
half were  untrue,  a  rehearsal  of  those  matters 
could  not  have  changed  the  result,  and  the 
error,  if  it  was  error,  did  not  prejudice  the  de- 
fendant, and  therefore  constitutes  no  ground 
for  a  reversal.  If,  on  the  other  hand,  the 
question  was  put  for  the  purpose  of  proving 
the  incompetency  or  negligence  of  the  plaintiff, 
the  witness  was  not  shown  to  be  competent 
to  testify  upon  that  subject,  and  upon  that 
groimd  the  ruling  was  right.  The  Judgment 
and  order  aiq;>ealed  from  should  be  afllrmed. 

We  concur:    SEARLS,  0.;   BEITT,  0. 

PEE  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  order 
appealed  from  are  affirmed. 


(US  Cat.  44S) 
VAN  HORN  V.  KICKS  WATER  CO.    (S.  P. 

339.) 
(Supreme  Court  of  California.  Dec.  31,  1896.) 
Right  to  Rkwabd. 
A  person  who  receives  compensation  from 
a  water  company  for  having  reported  a  pollu- 
tion of  its  source  of  supply,  and  the  offender's 
identity,  in  compliance  with  the  company's  re- 
quest for  such  information,  cannot  afterwards 
procure  the  offender's  conviction,  and  for  It 
claim  a  reward  offered  by  the  company  "for 
the  arrest  and  conviction  of  such  offenders, 
since  the  reward  cannot  be  apportioned,  and  the 
acceptance  of  pay  for  the  detection  defeats  a 
recovery  for  the  conviction. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Humboldt  coun- 
ty; G.  W.  Hunter,  Judge. 

Action  by  Charles  S.  Van  Horn  against  the 
Ricks  Water  Company  to  recover  a  reward. 
From  a  Judgment  in  favor  of  defendant, 
plaintiff  appeals.    Affirmed. 

J.  W.  Turner,  for  appellant.  L.  F.  Puter, 
for  respondent. 

HAYNBS,  O.  Action  to  recover  a  reward. 
The  cause  was  tried  by  the  court  without  a 
Jury,  and  at  the  conclusion  Of  all  the  evi- 
dence the  defendant  moved  for  a  nonsuit, 
and  said  motion  was  granted,  and  Judgment  of 
dismissal  entered  against  the  plaintiff.  This 
appeal  is  from  the  judgment,  upon  the  judg- 
ment roll  and  bills  of  exception,  one  of  which 


Digitized  by 


Google 


362 


47  PACIFIC  REPORTER. 


(Cat 


was  to  the  refusal  of  the  court  to  sustain 
plalntlflTs  motion  to  strilce  out  defendant's 
second  defense,  and  the  other  contains  all 
the  evidence  given  upon  the  trial,  and  speci- 
fies the  granting  of  the  nonsuit  as  an  error 
of  law.  The  defendant  is  a  corporation  en- 
gaged in  supplying  the  city  of  Eurelsa  and 
its  inhabitants  with  water,  the  source  of  its 
supply  being  Elk  river.  The  complaint  al- 
leges that  in  December,  1893,  the  defendant, 
for  the  purpose  of  protecting  said  waters 
from  pollution,  posted  notices  setting  out  a 
copy  of  section  374  of  the  Penal  Code,  which 
provides  a  penalty  for  polluting,  in  any  of 
the  ways  therein  enumerated,  the  waters  of 
any  stream  from  which  water  Is  drawn  for 
the  supply  of  any  city,  and  appended  thereto 
the  following:  "The  undersigned  will  there- 
fore pay  the  sum  of- five  hundred  dollars  as 
a  reward  for  the  arrest  and  conviction  of  any 
persons  violating  the  provisions  of  the  above 
section  by  polluting  the  waters  of  K\k  river 
in  any  manner  specified  therein."  The  com- 
plaint further  alleged  "that  thereafter,  to 
wit,  on  or  about  the  2d  day  of  September, 
1894,  plaintiff  detected  and  observed  one 
Lawrence  Padricic  in  the  act  of  polluting  the 
waters  of  Elk  river  by  depositing  therein, 
and  upon  the  banks  of  said  stream,  fecal 
matter,"  and  that  he  caused  the  arrest  and 
conviction  of  Padrick  therefor.  The  defend- 
ant, by  Its  first  defense,  put  in  issue  the  al- 
legations of  the  complaint,  and  for  a  second 
defense  alleged,  in  substance,  that  prior  to 
the  alleged  act  of  pollution  ihe  plaintiff  was 
the  duly  appointed  and  acting  agent  of  the 
defendant  in  detecting,  observing,  and  re- 
porting any  and  all  alleged  acts  of  polluting 
the  waters  of  said  river,  for  which  he  was 
to  be  paid  according  to  the  value  of  the 
work  so  done,  or  the  time  occupied  therein; 
that,  prior  to  the  arrest  of  said  Padrick,  he, 
as  such  agent  and  servant,  reported  to  de- 
fendant that  he  had  detected  said  Padrick  in 
the  commission  of  said  alleged  act  of  pollu- 
tion; and  that,  in  pursuance  of  said  agree- 
ment, defendant  fully  paid  the  plaintiff 
therefor  what  the  same  was  reasonably 
worth.  Plaintiff's  motion  to  strike  out  said 
second  defense  was  properly  denied,  for  rea- 
sons that  will  appear  in  the  discussion  of  the 
question  presented  by  the  exception  to  the 
nonsuit. 

The  grounds  upon  which  the  motion  for 
nonsuit  was  based,  briefly  stated,  are  the  fol- 
lowing: (1)  That  Padrick  did  not  violate 
section  374  of  the  Penal  Code.  (2)  That 
plaintiff  was  employed  by  defendant  for  the 
purpose  of  preventing  nuisances  and  report- 
ing to  It  any  that  he  discovered;  that  he  was 
to  be  compensated  for  such  services,  and 
had  been  fully  paid  for  his  services  rendered 
in  connection  with  the  alleged  nuisance  com- 
mitted by  Padrick.  And  (3)  that  there  is  a 
variance  between  the  pleadings  and  proofs, 
the  particulars  of  which  need  not  be  stated, 
as  the  nonsuit  should  be  sustained  upon  the 
second  ground.    The  plaintiff  was  engaged 


in  getting  out  railroad  ties  in  the  vicinity  of 
Elk  river  and  some  of  its  tributaries,  and, 
some  time  before  the  discovery  of  the  alleged 
nuisance  committed  by  Padrick,  he  discov- 
ered the  carcass  of  a  calf  in  one  of  said  trib- 
utaries,  and   informed  defendant  of   it   by 
letter,  and  was  paid  for  his  services.    The  de- 
fendant then  requested  the  plaintiff  to  keep 
a  lookout  for  anything  that  would  pollute  the 
water,  and  inform  the  defendant  of  anything 
he  discovered.     There  was  some  conflict  in 
the  evidence  as  to  what  was  said,  and  as  to 
the  extent  or  scope  of  the  alleged   agree- 
ment, or  whether  there  was  in  fact  an  agree- 
ment upon  that  subject.    The  plaintiff  testi- 
fied that  he  said  to  defendant's  superintend- 
ent that,  if  he  happened  to  see  anything  in 
the  water,  he  would  let  him  know,  but  that 
there  was  no  bargain  or  agreement  that  In 
the  future  he  would  report  and  receive  pay 
for  it.    He  admitted  that  he  was  requested 
by  the  superintendent  to  report,  and  that  "he 
might  have  said  he  was  willing  to  pay  Cor  It, 
or  something  like  that."    It  is  not  material 
whether  the  plaintiff  agreed  that  he  would 
keep  a  "lookout"  for  acts  or  sources  of  pollu- 
tion,  for  a  compensation  to  be   paid    him. 
There  was  at  least  a  request  that  he  would 
do  so,  accompanied  by  an  offer  of  compensa- 
tion;   and  the  evidence  shows  that  there- 
after plaintiff  saw  a  dead  horse  in  one  of  the 
streams  tributary  to  Elk  river,  and  informed 
the  defendant  of  it,  and  was  i>aid  therefor, 
and  after  that  he  informed  the  defendant,  by 
letter,  of  the  act  of  said  Padrick  which  gave 
rise  to  the  present  controversy.     Said  lett^ 
was  dated  September  8th,  and  Is  as  follows: 
"Ricks  Water  Co.— Sir:    In  compliance  with 
your  request,   I   write  to   Inform   you    that 
there  exists  a  nuisance  in  the  water  in  Clapp 
Gulch.    In  fact,  there  Is  a  person  that  does 
his  business  in  the  water  quite  often.    If  you 
will  come  out  Monday  afternoon,  I  will  show 
you  the  place,  also  the  man.    •    •    •    If  yon 
can't  come  Monday,  write,  so  I  can    meet 
you.    At  the  request  of  the  defendant.  Its  at- 
torney and  Mr.  Lord  went  out  and  met  the 
plaintiff,  and  investigated  the  reported  nui- 
sance; and  plaintiff  was  paid  therefor  $2.50, 
by  a  check,  which  stated  upon  its  face  that 
It  was  "for  reporting  nuisance."    The  plain- 
tiff had  thus  informed  defendant  of  the  al- 
leged nuisance,  and  of  the  person  by  wttom 
•it  was  committed,  and  also  that  he  "saw  tbU 
man  polluting  the  water."     If  the  plaintiff 
had  prosecuted   Padrick  without   informing 
defendant  of  the  commission  or  existence  of 
the  nuisance,  and  after  the  conviction   bad 
written  the  letter  above  quoted.  Informing 
them  of  its  commission,  he  could  not  Justly 
claim  both  the  reward  and  the  compeasation 
for  reporting  the  nuisance;  and,  if  he  could 
not  do  that,  he  could  not  entitle  himself  to 
the  reward  by  an  arrest  and  conviction  after 
he  had  received  compensation  for  detecting 
and    reporting   the   act.     It   would    not    be 
claimed  that  if  one  of  the  officers  of  the  de- 
fendant corporation  had  detected  Padrick  ia 
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the  alleged   act  of  pollution,    and'  had   In- 
formed the  plaintiff  of  the  fact,   and  the 
plaintiff,  upon  such   InformaUon,   had  pro- 
cured   Padrick's  arrest  and   conviction,    he 
would  be  entitled  to  the  reward.    The  dis- 
covery of  the  act  of  pollution,  and  of  the  evi- 
dence showing  by  whom  the  act  was  perpe- 
trated. Is  therefore  necessarily  Included  In 
the  "arrest  and  conviction";   and  as  the  re- 
ward cannot  be  apportioned,  and  plaintiff 
having  been  compensated  for  the  discovery 
of  the  act  and  of  the  perpetrator,  a  recovery 
of  the    reward    would    necessarily    Include 
service  for  which  he  had  been  fully  paid.    In 
Pool  V.  City  of  Boston,  5  Cush.  219,  221,  the 
plaintiff  was  a  watchman,  and  while  on  duty 
he  discovered  UolUhau  setting  fire  to  a  build- 
ing, and  it  was  his  duty  to  give  notice  to  the 
mayor,  or  some  city  officer,  that  they  might 
prosecute  him;  but  he  preferred  to  prosecute 
him  himself,  with  the  hope  of  obtaining  the 
reward  offered.    The  court  said:    "But  this 
will  not  help  him.    The  principal  object  of 
the  reward  was  to  obtain  the  detection  of 
the  offender.     The  conviction  was  required 
to  ascertain  who  was  the  offender.    But,  to 
entitle  the  plaintiff  to  the  reward,  he  must 
show  that  he  is  so  entitled,  as  well  for  the 
detection  as  for  the  conviction  of  the  of- 
fender.   The  reward  cannot  be  apportioned. 
But  he  Is  not  entitled  thereto  for  either  serv- 
ice.    He  discovered  the  offender  while  he 
was  on  duty  as  a  watchman,  and  was  t>ound 
to  give  notice,  or  to  cause  him  to  be  arrest- 
ed, and  he  preferred  the  latter  course;    but 
he  could  not  thereby  subject  the  defendants 
to  a  liability  to  which  they  would   not  be 
subject  If  he  had  given  notice  to  one  of  the 
dty  officers."     See,  also,  In  re  Russell,  51 
Conn.  577,  and  Railway  Co.  v.  Grafton,  51 
Ark.  504,  11  Pac.  702.    The  offer  of  the  re- 
ward by  the  defendant  was.  not  intended, 
and  should  not  be  construed,  to  apply  to  cases 
where  all  the  Information  and  means  essen- 
tial to  a  conviction  were  In  possession  of  the 
defendant  before  the  prosecution  was  com- 
menced by  the  plaintiff,  the  plaintiff  having 
full    knowledge    thereof    before    he    caused 
such  arrest  and  conviction.    As  to  the  essen- 
tial facts,  there  was  no  conflict  in  the  evi- 
dence, and  the  nonsuit  was  properly  granted. 
The  Judgment   of   dismissal  should   be   af- 
firmed. 

We  concur:    SEARLS,  C;   BRITT,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  of  dis- 
missal is  affirmed. 


(115  Cal.  460) 

HARDIN  V.  SIN  CLAIRE  ct  al.    (S.  F.  478.) 

<Supreme  Court  of  California.    Dec.  31,  189C.) 

X^DISANCE— ObSTHCCTISO    PRIVATE    W*T— SPECIAL 

Administrators— Action  aoaixst  Estate. 

1.  An  obstruction  of  a  private  way  is  a  nui- 
ssauce,  being  an  obstruction  to  the  free  use  of 


the  property  (Code  C!v.  Proc.  i  731),  and  it  Is 
no  defense  to  an  action  to  enjoin  it  and  for 
damages,  brousht  under  the  statute,  that  a  de- 
fendant has  uo  interest  in  the  land  over  which 
the  way  is  claimed. 

2.  Special  administrators  may  be  sued  for  an 
obstruction  of  a  private  way  which  they  created 
or  maintain. 

3.  An  action  to  abate  a  nuisance  and  for  dam- 
ages for  obstructing  a  private  wny  may  be 
maintained  aKain^t  the  personal  representatives 
of  a  decedent  witlioiit  first  filing  a  claim  against 
the  estate,  only  claims  arising  on  contract  be- 
ing required  to  be  so  filed  and  rejected  before 
suit  brought.    Code  Civ.  Proc.  §§  1493,  1498. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Sonoma  county; 
R.  F.  Crawford,  Judge. 

Action  by  Henry  A.  Hardin  against  H.  G. 
Sin  Claire  and  others  to  abate  an  obstruction 
In  a  private  way,  and  for  damages.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Reversed. 

James  W.  Gates,  for  appellant.  Plerson  & 
Mitchell,  Garrett  McEnemey,  and  Burnett  & 
Leppo,  for  respondents. 

BELCHER,  0.  It  is  alleged  In  the  com- 
plaint hi  this  cose  that  the  plaintiff  had  been 
the  owner  and  in  possession  of  a  certain  de- 
scribed tract  of  land'  In  Sonoma  county,  con- 
sisting of  200  acres,  continuously  for  13  years; 
that  he  bad  also,  during  the  same  time,  been 
the  owner  and  In  possession  of  a  certain  de- 
scribed private  way  or  road  leading  from 
bis  said  land  over  other  land  to  a  public  road, 
which  private  road,  during  all  of  said  time, 
he  had  psed  and  traveled  over  on  foot  and 
on  horseback,  and  with  wagons  and  other 
vehicles,  claiming  to  own  the  same  openly,  no- 
toriously, and  adversely  to  all  the  world,  and 
without  let  or  hindrance  from  any  one;  that 
on  or  about  December  25,  1884,  the  defend- 
ant H.  G.  Sin  Claire  and  James  G.  Fair  ob- 
structed the  said  road  so  that  plaintiff  could 
not  pass  or  repass  over  the  same;  that  Fair 
died  on  December  27,  1894,  and  shortly  there- 
after the  other  defendants,  Goodfellow,  An- 
gus, Breese,  and  Corothers,  were  appointed 
special  administrators  of  his  estate,  with 
power  to  act  for  said  estate,  and  to  defend 
actions  for  and  on  behalf  thereof,  and  ever 
since  have  been  acting  as  such;  that  ever 
since  their  appointment  they  and  said  Sin 
Claire  have  maintained  the  said  obstruction, 
and  prevented  plaintiff  from  using  the  said 
road,  to  his  damage,  etc.  The  prayer  Is  for 
Judgment  that  the  obstruction  be  atatcd,  and 
that  defendants  be  enjoined  from  further  in- 
terfering with  plaintiCTs  free  use  of  the  road, 
and  for  damages  in  the  sum  of  ?1,400.  The 
defendants  jointly  answered  the  complaint  by 
a  general  denial.  When  the  cause  came  on 
for  trial  the  plaintiff  offered  evidence  to  prove 
the  allegations  of  his  complaint,  and  the  de- 
fendants objected  to  the  admission  of  any  evi- 
dence on  his  l>ehalf,  upon  the  ground  that  tne 
complaint  failed  to  state  any  cause  of  action 
against  defendants,  or  any  of  them,  because: 
(1)  Four  of  the  defendants  are  special  admin- 
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Istrators  of  the  estate  of  a  deceased  person, 
duly  appointed,  qualified,  and  acting,  and 
that  a  suit  of  the  nature  of  the  one  at  bar 
cannot  be  maintained  against  the  special  ad- 
ministrators of  an  estate.  (2)  That  the  de- 
fendant Sin  Claire  has  oo  interest  .in  the  land 
oTer  which  the  right  of  way  is  claimed  by 
the  plaintiff,  either  as  owner,  lessee,  or  ten- 
ant, and  the  court  has  no  jurisdiction  to  hear 
or  receive  any  evidence  whatever  against 
hlra.  (3)  The  suit  being  in  part  to  recover 
damagtes,  it  can  only  be  maintained  agaln&t 
the  personal  representatives  of  the  deceased 
person  after  the  claim  has  been  properly  pre- 
sented to  them  and  rejected,  as  provided  by 
law.  The  court  sustained,  the  objections, 
and  the  defendants  then  moved  to  dismiss  the 
action,  which  motion  was  granted,  and  Judg- 
ment entered  In  their  favor  for  costs.  The 
plaintiff  duly  excepted  to  all  the  rulings  of 
the  court,  and  has  api>ealed  from  the  judg- 
ment upon  a  bill  of  exceptions. 

The  court  clearly  erred  in  Its  rulings.  So 
far  as  defendant  Sin  Claire  Is  concerned,  it 
does  not  appear  whether  he  was  or  was  not 
an  owner,  lessee,  or  tenant  of  the  land  over 
which  plaintiff  claimed  a  right  of  way,  and 
whether  he  was  or  not  Is  entirely  Immaterial. 
If  plaintiff  owned  a  right  of  way,  and  It  was 
obstructed  as  alleged,  the  obstruction  was  a 
nuisance,  and  any  person  creating  or  assist- 
ing to  create  and  maintain  the  nuisance  was 
liable  to  be  sued  for  its  abatement  and  for 
damages.    Code  Civ.  Proc.  {  731. 

As  to  the  other  defendants:  They  certainly 
had  no  right  to  maintain  and  keep  up  an  ob- 
struction to  a  private  way,  to  the  detriment 
of  the  owner  thereof,  notwithstanding  It  was 
placed  there  by  the  decedent  of  whose  estate 
they  were  special  administrators.  It  cannot 
be  that,  under  such  circumstances,  they  can 
maintain  a  nuisance  as  long  as  they  remain 
special  administrators,  and  that  the  injured 
party  can  mahitain  no  action  to  abate  or  en- 
join it  In  our  opinion  this  action  was  prop- 
erly brought  against  them,  and  plaintiff,  up- 
on proving  the  facts  alleged  in  his  complahit 
to  be  true,  would  have  been  entitled  to  a 
Judgment  against  them  enjoining  or  abating 
the  nuisance,  and  for  such  damages  as  they 
by  their  wrongful  acts  tiad  caused  him  to 
suffer. 

The  statute  In  regard  to  claims  against  es- 
tates provides  that  "all  claims  arising  upon 
contracts"  must  be  properly  presented  and 
rejected  before  suit  can  be  brought  to  re- 
cover on  them.  Code  Civ.  Proc.  ,8$  1493, 
1498.  Tills  is  not  such  a  case,  but  an  action 
to  recover  damages  for  wrongful  acts.  No 
presentation  was  therefore  necessary.  Wheth- 
er, if  Judgment  for  damages  were  xendered 
against  these  defendants,  the  estate  could  be 
made  to  pay  the  same,  is  a  question  which 
does  not  arise  here,  but  is  for  the  probate 
court  to  solve  In  the  first  instance. 

The  Judgment  should  be  reversed. 

We  concur:    SEARLS,  C;    BRITT,  a 


FEB  CURIAM,  For  the  reasons  given  Ja 
the  foregoing  opinion,  the  Judgment  Is  re- 
versed. 


ai5  Cal.  SIT) 
VERDBLLI    T.    GRAY'S    HARBOR    COM- 
MERCIAL CO.    (S.  p.  492.)' 
(Supreme  Court  of  California.     Jan.  4,  1897.) 
Master  and  Bebvast— Personal  Injdrt— Obi^ 
BEAL  Verdict— Sbvbhal  Issues— Evi- 

DBNCB— INSTROOTIOKS. 

1.  When  one  who  Is  Itnown  to  be  an  inexpe- 
rienced person  is  put  to  woric  upon  dangerooa 
machinery,  the  employer  is  bound  to  give  him 
such  instructions  as  will  cause  him  to  fully  no- 
derstand  the  danger  attending  the  employment, 
and  the  necessity  for  care. 

2.  In  an  action  for  personal  injuries,  where 
there  was  evidence  from  which  the  jury  could 
have  found  defendant  chargeable  with  necU* 
gence  on  one  of  the  several  grounds  alleged,  a 
general  verdict  for  plaintiff  will  not  be  set 
aside. 

3.  In  an  action  for  personal  injnries,  defend- 
ant cannot  ask  plaintiff  whether  he  did  not 
make  to  his  attorney,  at  the  time  he  consulted 
him,  and  before  the  attorney  had  communicated 
with  defendant,  a  statement  as  to  the  cause  of 
the  accident  different  from  that  which  be  made 
upon  the  stand;  snch  commanication  beins 
privileRed  within  Code  Civ.  Proc.  S  1881. 

4.  Where  a  question  is  excluded  because  not 
proper  cross-examination,  and  the  party  pro- 
poses to  repeat  the  question,  "and  ask  it  as  a 
matter  of  expert  testimony,"  be  must  first  make 
the  witness  his  own. 

6.  On  the  issue  of  whether  an  employs  had 
been  properly  Instructed  in  the  nse  of  a  specifie 
machine,  it  cannot  be  shown  tliat  other  em- 
ployes had  been  instructed  in  regard  to  the  use 
of  the  machine. 

6.  In  an  action  for  personal  injuries  restdtins 
to  an  inexperienced  operator,  it  is  proper  ta 
chnrse  that,  "if  the  superintendent  or  foreman 
of  defendant  was  negligent  in  putting  plaintiS 
to  work  without  proper  instruction,  such  negli- 
gence is,  In  law,  that  of  defendant,  and  defend- 
ant is  liable  for  it." 

Department  2.  Appeal  from  8Tq>erIor  court, 
city  and  cotmty  of  San  Francisco;  John  Hunt, 
Judge. 

Action  by  Andrew  VerdelU  against  tb* 
Gray's  Harbor  Commercial  Company  ifor  per- 
sonal Injuries  In  the  course  of  employment. 
From  a  judgment  in  favor  of  plaintiff,  and 
from  an  order  denying  a  new  trial,  dtf endanft 
appeals.    Affirmed.    • 

Van  Ness  &  Redman,  for  appellant.  Walter 
P.  Stradley  and  Wm.  M.  Cannon,  for  T&^aaA- 
ent. 

PER  CURIAM.  The  plaintiff  was  emploj«d 
by  the  defendant  In  its  box  factory,  and  on 
October  5,  1893,  was  operating  a  planing  mai- 
chlne  called  a  "pony  planer."  While  so  eft- 
gaged,  his  hand  was  caught  In  the  knives  of 
the  machine,  and  was  so  Injured  that  it  bad 
to  be,  and  was,  amputated.  He  brought  tb^ 
action  to  recover  damages  for  his  Injuries  and 
obtained  a  verdict  for  $7,000,  on  which  Jiklg>- 
ment  was  entered.  Upon  motion  for  ne-w  trial, 
the  judgment  was  reduced  to  $5,000,  and  tke 
motion  denied.  From  the  judgment  as  moA- 
fled,  and  tlie  order  refusing  a  new  trial,  the 
defendant  has  appealed, 

*For  opinion  on  rebearlng.  Me  47  Fac  m^ 
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The  facts  alleged  in  the  compIaJjit  may  be 
briefly  stated  as  follows:  The  plaintiff  was  a 
minor,  and  was  employed  by  the  defendant  in 
its  box  factory.  He  was  Inexperienced  In,  and 
Ignorant  of  the  dangers  attending,  the  opera- 
tion of  planing  machines;  and  the  defendant, 
knowing  this,  failed  to  warn  him  of  the  danger 
attending  the  operation  of  the  machine  by 
which  he  was  injured,  or  sufficiently,  or  at 
all,  to  instruct  him  how  to  operate  it.  The 
foreman  of  defendant,  well  knowing  that  plain- 
tiff was  a  minor  and  inexperienced  in  the 
operation  of  planing  machines,  ordered  him  to 
operate  one  of  its  machines,  the  knives  of 
•which  were  not  covered  by  the  blower  which 
was  usually  attached  to  said  machine  for  the 
purpose  of  carrying  off  the  shavings  and  pro- 
tecting the  operator.  The  said  foreman  or- 
dered plaintiff  to  plane  a  lot  of  lumber  with 
said  machine,  which  lumber  was,  as  said  fore- 
man well  knew,  too  heavy  to  be,  with  safety 
to  plaintiff,  run  through  the  machine;  and  the 
operation  thereof,  under  these  clrcimistances, 
was  extremely  hazardous  to  him.  While  operat- 
ing said  machhie  in  pursuance  of  this  order, 
plaintiff,  being  unaware  of  the  danger,  attempt- 
ed to  push  a  large  plank  through  it,  but  the 
plank  was  too  heavy  for  the  machine,  where- 
upon, without  any  fault  on  his  part,  be  was, 
by  reason  of  the  jerliing  of  said  plank,  thrown 
over  upon  the  machine,  so  that  his  hand  be- 
came entangled  In  its  knives,  and  was  so  cut 
that  it  had  to  be  amputated.  The  answer  de- 
nies that  the  purpose  of  the  so-called  blower 
was  to  protect  the  operator  from  the  knives 
of  the  machine;  denies  that  the  lumber  the 
plaintiff  was  planing  at  the  time  of  his  Injury 
was  too  large  for  the  machine;  denies  that  the 
plaintiff  was  inexperienced,  etc.;  and  sets  up 
that  the  plaintiff  was  perfectly  familiar  with 
the  machine,  had  often  operated  it  before  he 
■was  hurt,  and  that  his  injuiy  was  wholly  due 
to  his  own  carelessness.  Appellant  contends 
that  the  verdict  was  not  justified  by  the  evi- 
dence, and  that  the  court  erred  In  several  of 
Its  rulings  upon  the  admission  of  evidence,  and 
In  giving  and  refusing  certain  Instructions  to 
the  jury. 

1.  Plaintiff  was  18  years  and  5  days  old 
when  he  was  Injured,  and  had  been  In  the 
employ  of  defendant  about  17  months.  He  tes- 
tified. In  substance,  that  he  had  never  operated 
a  planing  machine  until  about  2  months  before 
he  was  hurt,  and  during  that  time  he  had 
worlced  on  it  only  off  and  on,  not  regularly. 
.  Sometimes  he  would  go  on  maybe  once  a  week, 
or  two  or  three  times  a  week,  and  assist  on 
It  for  an  hour  or  two  a  day.  And  during  that 
time  he  had  planed  only  light  stuff,— "tea 
stock"  and  "orange  stock,"  as  It  Is  called,— 
but  never  heavy  stuff  such  as  he  was  planing 
at  the  time  of  the  accident.  He  iiad  never 
been  instructed  by  the  foreman  of  defendant 
or  by  any  of  Its  agents  or  employes,  how  to 
operate  the  planer,  or  warned  of  the  danger 
to  which  he  might  be  exposed  in  operating  It 
And  as  to  how  the  accident  happened  he  testl- 
fled  as  follows:   "Just  before  I  went  to  work, 


I  was  standing  at  the  planer,  and  I  looked  up 
at  the  fan  that  gives  suction  to  the  blower, 
and  while  I  was  looking  up  the  foreman  came 
along,  and. told  me  to  never  mind  the  blower, 
to  go  ahead  with  my  work;  that  it  was  not 
necessary  to  run  the  blower  for  that  machine 
alone.  The  foreman  was  Mr.  Pye.  I  was 
working  under  his  orders  those  two  daya  I 
went  to  work,  and  was  working  on  some 
stuff— some  molding  or  othei^-whlch  was  eigh- 
teen Inches  wide,  and  was  one  and  one-fourth 
Inches  thick.  So  1  set  my  planer  to  one  and 
one-sixteenth,  to  take  off  one-sixteenth.  I  got 
two  pieces  through,  and  I  set  my  gauge  down 
to  one  Inch.  I  look  one  piece,  which  was 
alongside  there,  to  run  it  through,  and  to  plane 
it  down  to  one  Inch;  and,  while  I  was  In  the 
attempt  of  getting  It  through.  It  did  not  go 
through,  and  I  kept  shoving,  pushing  cm  it, 
to  force  it  through.  I  had  It  pretty  near  the 
end,  and  I  got  down  on  my  right  hand  to 
force  it  through;  and  the  board  gave  way  all 
at  once,  like  a  jerk,  and  I  lost  my  balance,  and 
threw  my  hand  up  to  save  myself,  up  on  the 
bonnet.  1  was  hanging  over  the  bonnet  to  keep 
tnj'self  from  going  over.  I  kept  forcing  my 
hand  to  raise  myself,  but  my  hand  continued 
slipping  off  the  bonnet,  so  I  made  an  attempt 
to  throw  the  belt  over  with  my  left  hand, 
and  I  think  that  my  foot  gave  way,  and  I 
slipped,  also.  My  hand  went  into  the  knives, 
and  that  is  the  last  I  recollect.  I  puUed  my 
hand  from  the  knives,  and  found  it  cut  off." 
It  was  also  proved  by  expert  witnesses,  who 
were  well  acquainted  with  the  pony  planer  by 
which  plaintiff  was  injured,  that  It  was  de- 
signed to  do  very  light  work,— to  plane  smSill 
stuff,— and  that,  if  a  board  such  as  plaintiff 
was  handling  should  be  put  in  It,  the  belts 
should  be  tightened,  and  to  plane  it  down  one- 
sixteenth  It  should  be  run  through  twice,  tak- 
ing off  one  thirty-second  of  an  Inch  at  one  time. 
The  law  applicable  to  cases  of  this  kind 
has  been  many  times  declared  by  this  court. 
In  Ingerman  v.  Moore,  90  Cal.  410,  27  Pac. 
30C,  It  is  said:  "It  Is  well  settled  that  one 
who  enters  tjie  service  of  another  takes  upon 
himself  the  ordinary  risks  of  the  employ- 
ment; and  If  he  is  an  adult,  and  engages  to 
do  a  particular  work,  the  employer  has  a 
right  to  presume,  unless  otherwise  Informed, 
that  the  employe  Is  competent  to  perform  It, 
and  understands  and  appreciates  such  risks. 
But,  on  the  other  hand,  when  one  who  is 
known  to  be  an  inexperienced  person  Is  put 
to  work  upon  machinery  which  is  dangerous 
to  operate,  unless  with  care,  and  by  one  fa- 
miliar with  Its  structure,  the  employer  Is 
bound  to  give  him  such  instructions  as  will 
cause  him  to  fully  understand  and  ap- 
preciate the  danger  attending  the  employ- 
ment, and  the  necessity  for  care."  And  the 
court  quoted  with  approval  the  following 
language  of  the  supreme  court  of  Wiscon- 
sin, as  reported  in  Jones  v.  Mining  Co.,  66 
Wis.  277,  28  N.  W.  210:  "We  think  that  it 
Is  now  clearly  settled  that  If  a  master  em- 
ploys a  servant  to  do  work  In  a  dangerous 
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place,  or  where  the  mode  of  doing  the  work 
Is  dangerous,  and  apparent  to  a  person  of 
capacity  and  knowledge  of  the  subject,  yet 
if  the  servant  employed  to  do  work  of  such 
a  dangerous  character,  or  in  a  dangerous 
place,  from  youth,  inexperience,  ignorance, 
or  want  of  general  capacity,  may  fall  to  ap- 
preciate the  dangers,  it  is  a  breach  of  duty 
on  the  part  of  the  master  to  expose  a  servant 
of  such  character,  even  with  his  own  con- 
sent, to  such  dangers,  unless  he  first  gives 
htm  such  instructions  or  cautions  as  will  en- 
able him  to  comprehend  them,  and  do  his 
work  safely,  with  proper  care  on  his  part." 
And  In  Mullin  v.  Horseshoe  Co.,  105  Cal.  77, 
38  Pac.  535,  it  Is  said:  "The  law  is  settled 
beyond  controversy  that  it  is  the  duty  of  an 
employer  to  furnish  a  suitable  and  safe  place 
for  his  employs  to  work,  and  suitable  and 
safe  appliances  and  machinery  for  him  to 
work  with;  and  this  duty  cannot  be  dele- 
gated to  another,  so  as  to  exonerate  the  em- 
ployer from  liability  to  an  employe  who  is 
injured  in  consequence  of  the  omission  to 
properly  perform  the  act  or  duty,  whether 
that  other  is  a  superior  officer,  agent,  or  serv- 
ant, or  a  subordinate  or  inferior  agent  or 
servant.  In  either  case,  in  respect  to  such 
act  or  duty,  the  person  who  undertakes  or 
omits  to  perform  it  is  the  representative  of 
the  employei-,  and  not  a  mere  fellow  servant 
with  the  one  who  Is  Injured.  And  when  it 
is  claimed  that  the  injured  employ^  was 
himself  guilty  of  such  negligence  as  to  bar 
him  from  recovering  damages  for  his  inju- 
ries, it  must  appear  that  he  not  only  knew,  or 
had  the  means  of  knowledge,  of  the  unsafe- 
ness  of  the  place,  appliances,  or  machinery, 
but  also  that  he  knew,  or  ought  to  have 
known,  of  the  danger  to  which  he  was  him- 
self personally  exposed."  And  see,  also,  Ry- 
an V.  Storage  Co.,  112  Cal.  244,  44  Pac.  471, 
and  Foley  v.  Horseshoe  Co.  (Cal.)  47  Pac.  42. 
The  issues  raised  by  the  answer  were  ques- 
tions of  fact  for  the  jury,  and,  while  the 
evidence  was  quite  voluminous,  and  in  some 
respects  conflicting,  it  appears  from  the  ver- 
dict that  the  jury  must  have  believed  the 
statements  of  plaintiff  to  be  true.  The  judg- 
ment cannot,  therefore,  be  reversed  for  want 
of  evidence  to  justify  and  support  the  ver- 
dict. 

2.  The  point  is  made  that  the  claim  of  neg- 
ligence relied  upon  in  support  of  the  verdict 
is  not  the  claim  set  up  In  the  complaint.  It 
is  alleged  and  claimed  that  defendant  was 
guilty  of  negligence  In  several  respects,  and, 
among  others,  those  above  set  out.  And,  as 
we  have  seen,  there  was  evidence  to  support 
the  allegations  referred  to.  The  rule  is  that 
when  the  verdict  is  a  general  one,  and  there 
is  sufficient  evidence  to  justify  the  verdict 
on  one  of  the  issues,  the  verdict  will  not  be 
set  aside.  Crosett  v.  Whelan,  44  Cal.  200. 
This  point  cannot,  therefore,  be  sustained. 

3.  As  to  the  alleged  errors  in  law: 

When  plaintiff  was  on  the  stand  as  a  wit- 
ness, he  was  asked,  on  cross-examination, 


"How  soon  after  the  accident  happened  was 
It  before  you  consulted  Mr.  Stradley  [his  at- 
torney] in  relation  to  it?"  This  question  was 
objected  to  as  Incompetent,  irrelevant,  and 
Immaterial,  and  counsel  for  defendant  then 
stated:  "I  propose  to  ask  him  if  he  did  not 
make  to  Mr.  Stradley  at  the  time  he  con- 
sulted him,  before  we  were  communicated 
with  by  his  attorney,  a  different  statement 
as  to  the  cause  of  the  accident  than  that 
w;hich  he  now  makes  upon  the  stand.  The 
Court:  You  cannot  do  that  The  objection 
is  sustained."  This  ruling  was  excepted  to, 
and  Is  assigned  as  error.  It  Is  the  policy  of 
the  law  to  encourage  confidence  between 
client  and  attorney,  and  to  protect  confiden- 
tial communications  between  them  from 
forced  disclosure.  It  was  a  rule  of  the  com- 
mon law,  and  is  declared  by  our  statute,  that 
"an  attorney  cannot,  without  the  consent  of 
his  client,  be  examined  as  to  any  communi- 
cation made  by  the  client  to  him,  or  his  ad- 
vice given  thereon  in  the  course  of  profes- 
sional employment."  Code  Civ.  Proc,  §  1881. 
It  is  also  a  general  and  almost  universally 
accepted  rule  that  a  client  cannot  be  com- 
pelled to  disclose  communications  which  his 
attorney  cannot  be  permitted  to  disclose. 
Whart.  Ev.  (3d  Ed.)  §|  576-583;  7  Am.  & 
Eng.  Bnc.  Law,  p.  104. 

When  plaintiff's  witness  Johnson  was  on 
the  stand  he  was  asked,  on  cross-examina- 
tion, a  hypothetical  question  as  to  the  con- 
dition of  the  planer  at  the  time  plaintiff  was 
injured.  The  question  was  objected  to,  and 
the  objection  sustained.  Counsel  for  defend- 
ant then  stated:  "I  will  repeat  the  question, 
and  ask  it  as  a  matter  of  expert  testimony. 
On  cross-examination  I  will  examine  you  as 
an  expert."  The  court  ruled  that  It  was  no 
part  of  the  cross-examination,  but  stated  that 
counsel  might  make  the  witness  his  own 
witness,  which  he  declined  to  do.  In  these 
rulings  we  see  no  material  error. 

Defendant  sought  to  prove  by  one  of  Its 
witnesses  that  it  had  a  system  of  taking  boys 
In,  and  gradually  promoting  them  to  higher 
places.  An  objection  to  this  evidence  was 
sustained,  and  the  court  said,  "You  may  show 
what  was  done  In  respect  to  this  boy's  case." 
This  ruling  was  proper.  It  does  not  follow, 
because  other  boys  had  passed  through  the 
shop  and  operated  its  machinery  successfully, 
that  plaintiff  had  received  sufficient  Instruc- 
tion to  enable  him  to  operate  safely  the  ma- 
chine in  question. 

The  defendant's  witness  Pye  was  asked  to 
state  in  what  way  the  plaintiff  learned  to 
run  the  saw  with  which  they  were  catting 
up  wood.  He  replied  that  phUntiff  was  as- 
sistant to  the  man  who  ran  the  cut-off  saw; 
that  he  held  the  end  of  a  board,  and,  any 
time  the  sawyer  cut  off  a  piece,  he  advanced 
it  In  his  hand,  adding,  "which  qualifies  him 
to  run  a  saw  of  that  kind."  This  last  clause 
of  the  answer  was  properly  stricken  out  on 
motion  of  plaintiff.  He  was  not  injured  by 
the  cut-off  saw,  and  there  was  no  connection 
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between  that  and  the  pony  planer.  He  migbt 
have  been  qualified  to  run  the  saw,  and  not 
the  planer.  Besides,  it  was  only  an  expres- 
sion of  opinion. 

Defendant's  witness  GriflSn  was  19  years 
old,  and  had  been  working  in  its  box  factory 
about  2  years.  He  was  running  the  pony 
planer,  and  had  been  worthing  on  It  about  6 
months.  He  testified  as  to  the  kind  of  work 
be  had  done  on  the  planer,  and  how  be  did  it, 
and  was  then  asked  what  work  be  was  doing 
when  he  first  went  into  defendant's  mill. 
This  question  was  objected  to  as  incompe- 
tent, irrelevant,  and  immaterial,  and  defend- 
ant's attorney  then  stated  that  he  wanted  to 
show  that  the  witness  went  through  the  same 
experience  that  the  plaintiff  went  through; 
that  he  was  put  in  charge  of  the  pcHiy  planer, 
and  learned  to  operate  it  just  as  the  plaintiff 
did.  Thereupon  the  attorney  asked  the  wit- 
ness, "When  you  took  charge  of  the  pony 
planer,  or  when  you  came  to  the  pony  planer, 
what  machine  had  yon  been  working  at?" 
To  this  question  plaintiff's  attorney  interpos- 
ed the  same  objection,  adding,  "unless  it  Is 
proposed  to  show  that  he  is  an  expert."  De- 
fendant's attorney  at  once  stated,  "I  propose 
to  show  it,"  but  the  court  sustained  the  ob- 
jection. We  see  no  error  in  these  rulings. 
It  was  immaterial  what  work  the  witness 
was  doing  when  he  first  went  into  defend- 
ant's mill,  or  wbat  machine  he  had  been 
4Vorktng  at  before  he  took  charge  of  the  pony 
planer.  Besides,  the  testimony  sought  to  be 
elicited  by  the  questions  objected  to  was  ful- 
ly brought  out  in  the  cross-examination  of  the 
witness.  Several  other  questions  were  pro- 
pounded to  one  of  defendant's-  witnesses,  and 
excluded  on  objection  of  plaintiff.  We  fall 
to  see  any  material  error  in  the  rulings  com- 
plained of,  and  therefore  pass  them  by  with- 
out further  notice. 

In  accordance  with  the  theory  that  the 
claim  of  negligence  relied  upon  by  the  plain- 
tiff was  not  the  claim  set  up  in  the  com- 
plaint, defendant  requested  the  court  to  in- 
struct the  jury,  in  effect,  that  the  plaintiff 
must  prove  the  particular  negligence  alleged 
In  his  complaint,  or  he  could  not  recover; 
that  though  the  jury  should  be  satisfied  that 
the  defendant  was  negligent  in  some  re- 
spects, and  that  the  injury  to  plaintiff  was 
because  of  such  negligence,  still  the  ver- 
dict must  be  for  defendant,  if  tbe  negligence 
proved  was  not  charged  hi  the  complaint; 
tbat  the  plaintiff  can  only  recover  upon  the 
cause  of  action  stated  in  the  complaint,  and 
not  otherwise.  The  court  refused  to  give  the 
instructicMi  as  requested,  but,  in  lien  thereof, 
gave  the  following:  "The  ^  plaintiff  must 
prove  the  allegations  contained  In  his  com- 
plaint, and,  if  he  has  failed  to  do  this,  the 
verdict  must  be  for  the  defendant."  The  de- 
fendant could  not  have  been  prejudiced  by 
this  action  of  the  court,  for  two  reasons:  (1) 
The  instruction  given,  though  brief,  was  in 
effect  the  same  as  that  refused;  and  (2) 
tbere  was  evidence,  as  has  been  before  stat- 


ed, tending  to  show  tbat  defendant  bad  been 
guilty  of  negligence  as  alleged  in  the  com- 
print, and  that  by  reason  of  such  negligence 
plaintiff  was  injured.  The  court  instructed 
the  Jury  very  fully  and  fairly,  and  at  the 
close  of  the  written  instructions  said:  "Coun- 
sel in  the  case  have  so  thoroughly  covered 
the  law,  as  I  understand  it,  upon  this  subject, 
that  I  have  only  to  state  a  word  to  you  in 
conclusion.  If  tbe  superintendent  or  fore- 
man of  the  defendant  was  negligent  in  put- 
ting the  plaintiff  to  work  without  proper  in- 
struction, such  negligence  is.  In  law,  that  of 
the  defendant,  and  the  defendant  is  liable  for 
it."  This  instruction  Is  criticised  by  counsel 
for  defendant,  but  it  states  the  law  substan- 
tially as  it  Is  declared  in  the  cases  above 
cited,  and  must  be  upheld.  The  judgment 
and  order  appealed  from  must  be  affirmed, 
and  it  is  so  ordered. 


(lis  Cat.  481) 
BUBKB  V.  McCOWEN.  (S.  F.  802.) 
(Supreme  Court  of  California.  Dec.  81,  1896.) 
BousDAKiEg— Plat  Implies  a  Survey— Evidenob. 
A  map  or  plat  of  a  town  site  or  addition  im- 
plies that  it  is  based  on  a  survey  made  on  the 
ground;  aud  one  claiming  under  a  deed  descril>- 
ing  lots  by  reference  to  such  plat  may  show  the 
existence  of  stakes  indicating  the  lines  as 
marked  by  the  surveyor. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Mendocino  coun- 
ty;  R.  McGarvey,  Judge. 

Action  in  ejectment  by  A.  A.  Burke  against 
George  -McCowen.  Prom  a  Judgment  for 
defendant,  and  an  order  denying  a  new  trial, 
plaintiff  appeals.     Affirmed. 

Seawell  &  Pemberton,  for  appellant.  J.  A. 
Cooper,  for  respondent. 

HATNES,  C.  This  Is  an  action  in  eject- 
ment. The  cause  was  tried  by  the  court 
without  a  jury,  and  findings  and  judgment 
were  In  favor  of  the  defendant.  The  plain- 
tiff appeals  from  the  Judgment  and  an  order 
denying  a  new  trial.  The  plaintiff  owns  lots 
2  and  8  in  block  F  of  Ukiah  North  addition, 
and  the  defendant  owns  lots  1  and  10  ad- 
joining plalntiCTs  lots  on  the  south.  The 
only  question  of  fact  was  as  to  tbe  location 
of  the  line  dividing  the  lots  of  the  respective 
parties,  the  plaintiff  claiming  that  the  ule- 
fendant  was  in  possession  of  10  feet  belong- 
ing to  his  lots.  Both  parties  claim  under 
conveyances  made  by  the  North  Pacific  Land 
&  Improvement  Company,  by  whom  the 
said  addition  was  surveyed  and  platted. 
Lots  1  and  10  were  conveyed  by  said  com- 
pany to  the  defendant  November  21,  1890, 
by  the  following  description:  "Lots  num- 
bers one  and  ten  In  block  F  in  Uklab  North 
addition,  as  the  same  are  laid  down  and 
delineated  on  the  map  of  Uklab  North  ad- 
dition, filed  in  the  ofllce  of  the  county  re- 
corder of  the  county  of  Mendocino,  state  of 
California,  on  tbe  18tb  day  of  September, 
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1889."  Lots  2  and  8  were  conveyed  by  the 
same  grantor  to  the  plaintiff,  September  14, 
1893,  by  the  following  description:  "Being 
lots  numbers  two  (2)  and  eight  (8)  In  block 
F,  as  the  same  are  laid  down  and  delineated 
upon  the  map  of  Uklah  North  addition, 
filed  In  the  office  of  the  county  recorder  In 
the  county  of  Mendocino,  state  of  California, 
on  the  8th  day  of  May,  1893."  Neither  of 
these  deeds  contained  any  statement  as  to 
the  size  of  the  lots  otherwise  than  by  refer- 
ence to  these  maps,  nor  were  the  sizes  of  the 
lots  marlied  upon  the  lots  on  the  maps,  nor 
any  reference  marked  upon  the  maps  tend- 
ing to  Indicate  their  size  other  than  the  fol- 
lowing: On  the  first  of  these  maps  there 
•was  the  following  note,  "Note.  All  full-size 
lots  are  50x145  feet;"  and  upon  the  second 
map  it  was  noted,  "Scale,  200  feet,  1  Inch." 
The  first  of  these  maps  was  made  by  "Geo. 
P.  Aston,  surveyor  and  C.  E.,  Los  Guillcus, 
Cal.";  and  the  second  map  was  made  by 
S.  H.  Eice.  Mr.  Rice  testified  that  his  map, 
as  to  block  F  and  other  blocks  in  that  vicin- 
ity, was  a  copy  of  the  first  map,  and  that 
no  intentional  changes  were  made  in  that 
part,  nor  did  he  make  any  survey  of  block 
F  or  other  blocks  in  that  vicinity.  That  his 
map  was  Intended  to  show  a  boulevard  that 
he  had  laid  out,  and  some  changes  were 
made  necessary  thereby  in  other  parts  of 
the  addition.  Applying  the  scale  to  what 
appeared  to  be  full-sized  lots  on  the  original 
map,  plalntiCTs  lots  appeared  to  be  63  feet 
In  width. 

Upon  the  trial  the  defendant  offered  evi- 
dence tending  to  show  that  the  original  sur- 
vey was  marked  upon  the  ground  by  stakes 
on  the  south  line  of  an  alley  extending  from 
Pine  street,  on  the  east,  tb  Bush  street,  on 
the  west,  which  alley  is  the  north  line  of 
plaintifTs  lots,  and  that  stakes  corresponding 
to  these,  placed  50  feet  south,  were  also 
found  and  existed,  and  that  these  stakes 
marked  the  line  between  his  lots  and  those 
of  the  plaintiff,  and  that  in  block  E,  the  next 
block  west  of  F,  an  alley  was  made  on  the 
same  line  with  that  in  block  F,  marked  by 
stakes  on  Its  southerly  line,  and  that  the 
lots  on  the  south  side  of  the  alley  in  block  E 
were  marked  by  stakes  corresponding  and 
on  a  line  with  said  stakes  In  block  F,  50 
feet  south  of  the  alley;  that  these  stakes 
we»e  such  as  were  used  to  mark  lots  and 
blocks;  that  they  were  seen  a  few  months 
after  the  original  survey  was  made,  and 
appeared  to  have  been  in  the  ground  for  a 
time  corresponding  to  that  survey.  To  this 
evidence  the  plaintiff  objected.  His  objec- 
tion was  overruled,  and  the  evidence  receiv- 
ed, and,  at  the  conclusion  of  the  evidence  in 
the  case,  plaintiff  moved  to  strike  out  all 
the  evidence  in  relation  to  the  fact  of  a  sur- 
vey, and  of  the  existence  of  the  stakes  mark- 
ing it,  and  this  motion  was  denied.  The  cor- 
rectness of  these  rulings  is  the  only  question 
in  the  case. 

The  point  of  plaintiff's  contention  is  that 


on  neither  of  the  deeds  or  maps  la  any  refer- 
snce  made  to  any  survey  or  stakes.  He  con- 
cedes that  if  the  deeds  had  called  for  certain 
lots,  "as  surveyed  by  a  certain  surveyor,  or 
laid  out  in  a  certain  survey,  parol  evidence 
to  identify  that  survey  and  the  lines  thereof 
would  be  admissible;  and,  the  map  t>elng 
made  a  part  of  the  deed,  the  same  result 
would  follow  if  intelligible  reference  were 
made  thereon  to  any  certain  survey."  It 
may  be  conceded  that  in  neither  of  the  deeds 
or  maps  is  any  express  reference  made  to 
any  survey  or  stakes.  .The  evidence  of  the 
surveyor  who  made  the  second  map  shows, 
however,  that,  as  to  that  part  which  includes 
block  F,  the  second  map  was  not  based  upon 
any  survey  made  by  him,  but  was  copied 
from  the  first  map  (which  was  referred  to  in 
defendant's  deed)  without  any  intentional 
change,  and  that  he  was  never  authorized 
to  survey  or  plat  block  F  or  the  blocks  ad- 
jacent thereto.  The  first  map,  therefore, 
need  only  be  considered. 

The  making  and  filing  ot  the  plat  or  map 
of  the  "Ukiah  North  Addition"  impUes  that 
said  addition  had  been  surveyed,  and  that 
the  map  or  plat  thereof  filed  September  18, 
1889,  was  based  upon  said  survey,  and  that 
such  survey  was  marked  upon  the  ground, 
so  that  the  streets,  blocks,  and  lots  could  be 
identified;    for,  without    such    survey    and 
marking  being  resorted  to,  neither  block  F, 
nor  the  lots  2  and  8,  claimed  by  the  plaintiff, 
could  be  identified,  and  his  deed  would  be 
held  void  for  that  reason,  and  that  would  de- 
feat his  action.     We  are  not  without  au- 
thority in  saying  that  the  map  or  plat  of 
this  addition  implies  a  previous  survey  and 
marking  upon  the  ground.     In  McDanlel  r. 
Mace,  47  Iowa,  510,  in  speaking  of  town 
plats,  the  court  gave  the  following  concise 
definition:    "A  plat  is  a  subdivision  ot  land 
into  lots,  streets,   and  alleys,  marked  upon 
the  earth,  and  represented  on  paper."    So, 
in   Banker  v.   Caldwell,  3  Minn.   103,   (GIL 
461),  it  was  said:  "A  map  is  but  a  transcript 
of  the  region  which  it  portrays,  narrowed  In 
compass,  so  as  to  facilitate  an  understand- 
ing of  the  original.     It  may  be  said  to  l>e  an 
abstract  of  the   original."     In    Jackson    t. 
Freer,  17  Johns.  29,  31,  It  was  said:   "The 
map  was  intended  to  represent  the  relative 
situations  and  localities  of  the  lots,  as  re- 
garded each  other.   The  actual  survey  was 
the    practical    location;   and,  although     the 
patents  do  not  specially  refer  to  the  field 
book  and  the  actual  survey  of  the  lots,  they 
virtually  referred  to  them  by  referring  to  the 
map.     It  was  composed  from  the   survey, 
and  the  lots  acquired  their  Individuality  from 
the   survey   also.     Without,   therefore,    any 
express  reference  to  the  field  book  or  sur- 
vey, the  reference  to  the  map  was  a  refer- 
ence to  its  accompaniments,— the  field  book 
and  survey."    To  the  same  effect  is  Jackson 
V.  Cole,  16  Johns.  261,  where  it  was  said: 
"This  Is  not  construing  the  patent  by  any- 
thing dehors  the  grant,  but  by  facts   and 
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prorlslons,  althongb  not  expretwed,  .neces- 
Barlly  Implied."  We  find  nothing  In  our  own 
Beporta,  nor  In  cases  cited  by  appellant, 
which,  viewed  In  the  light  of  the  facts  In- 
Tolved,  conflict  with  the  authorities  above 
quoted.  That  where  the  surrey,  as  made 
and  marked  upon  the  ground,  conflicts  with 
the  plat,  the  former  must  prevail,  Is  well 
settled.  Whiting  v.  Gardner,  80  OaL  78.  22 
Pac.  71,  and  cases  there  cited. 

No  question  Is  made  as  to  the  sufficiency 
of  the  evidence  to  Justify  the  findings  if  the 
evidence  relating  to  a  survey  marked  by  the 
stakes  was  properly  received,  and  upon  that 
point  we  entertain  no  doubt.  The  judgment 
and  order  appealed  from  should  be  affirmed. 

We  concur:   BEITT,  O.;   BBLCHBR,  O. 

PBB  OITBIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 

(120  Cal.  502)  •=■- 

KBLLBT  V.  OWENS  et  al.    (8.  F.  4S7.)> 
(Supreme  Court  of  California.    Jan.  7,  1807.) 
Rescission  —  Action  bt  Vendor— Duit  to  Rb- 

STOBS  CONSIDKRATIOX— I.tgCFFIClBNOT 

OF  Offer. 
Under  the  general  rule  (which  is  not 
changed  by  Civ.  Code,  H  3406-3408,  providing 
for  actions  to  rescind  contracts),  that,  before  a 
vendor  can  sue  to  rescind  an  executed  contract 
for  the  sale  of  land  on  the  ground  of  fraud,  he 
must  restore,  or  offer  to  restore,  the  considera- 
tion received,  where  such  consideration  con- 
sisted of  stock  in  a  corporation  transferred  to 
plaintiff,  an  offer  to  restore,  made  for  the  first 
time  in  the  complaint,  with  a  deposit  of  the 
certificates  with  the  clerk  unindorsed,  and  their 
subsequent  Indorsement  after  the  hearing,  un- 
der the  order  of  the  court,  before  the  entry  of 
judgment,  and  after  the  stock  had  been  sold 
for  nonpayment  of  assessments,  will  not  support 
a  judgment  of  rescission. 

Department  2.  Appeal  from  superior  court. 
Contra  Costa  county;  Joseph  P.  Jones, 
Judge. 

Action  by  Mrs.  A.  S.  Kelley  against  Wil- 
liam Owens,  executor  of  H.  K.  Owens,  de- 
ceased, and  others,  for  rescission  of  a  con- 
tract Judgment  for  plaintiff,  and  defend- 
ants appeal.     Reversed. 

B.  B(L  Gibson  and  Wells  Wbitmore,  for  ai>- 
pellants.  D.  M.  Delmas  (Frank  O.  Cleary,  of 
counsel),  for  respondent 

McFABLiAND,  J.-  On  the  14th  day  of 
June,  18%  the  phUnttff  made  a  conveyance 
by  deed  of  the  land  described  In  the  com- 
plaint to  H.  K.  Owens.  The  consideration 
of  said  conveyance  was  55,240  shares  of  the 
capital  stock  of  a  certain  corporation  called 
the  Pacific  Coast  Steel  &  Iron  Manufacturing 
Company.  The  certificates  of  said  shares 
were  hi  the  name  of  the  said  Owens,  and  he 
delivered  them  to  the  plaintiff,  who  had  new 
certificates  Issued  to  herself  for  said  shares. 
Shortly  after  the  conveyance  of  said  land  to 
■aid  Owens,  he  conveyed  the  same  by  deed 
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to  his  wife,  Helen  M.  Owens.  Tbls  action 
was  commenced  against  the  said  H.  K.  Ow- 
ens and  his  wife,  the  said  Helen,  for  a  rescis- 
sion of  the  said  exchange  of  properties,  and  a 
reconveyance  of  said  land  to  the  plaintiff. 
During  the  pendency  of  the  action  the  said 
H.  K.  Owens  died,  and  his  executor,  William 
Owens,  was  substituted  for  him  as  a  party 
defendant.  The  alleged  grotmd  for  the  rescis- 
sion and  reconveyance  Is  a  fraudulent  mis- 
representation by  the  said  H.  K.  Owens  to 
the  plaintiff  as  to  certain  facts  upon  which 
the  value  of  said  shares  of  ritock  depended. 
The  coturt  below  found  that  the  said  repre- 
sentations were  false,  and  rendered  Judg- 
ment hi  favor  of  the  plaintiff,  rescinding  and 
setting  aside  the  contract  between  the  par- 
ties as  to  said  exchange  of  properties,  and 
adjudging  that  the  legal  title  be  reconveyed  to 
the  plaintiff.  From  the  Judgment  and  from 
the  order  denying  a  new  trial,  the  defend- 
ants appealed. 

It  is  contended  by  appellants  that  the  find- 
ing of  the  court  oC  fraudulent  misrepresenta- 
tion as  to  said  stock  is  not  supported  by  the 
evidence,  and  also  that  the  court  committed 
a  great  many  errors  in  the  admission  and  ex- 
clusion of  evidence  against  their  objections, 
and  to  which  rulings  due  exceptions  were 
taken;  but  It  Is  not  necessary  for  us  to  In- 
quire into  and  determine  these  questions,  be- 
cause. In  our  opinion,  the  Judgment  must  be 
reversed  upon  another  ground.  There  Is  no 
averment  In  the  complaint  that,  before  the 
commencement  of  the  action,  the  plaintiff  re- 
stored or  offered  to  restore  to  defendants  the 
said  stock;  nor  is  there  any  averment  that 
plaintiff  was  unable  to  restore  said  stock,  or 
any  excuse  given  why  she  did  not  restore 
the  same,  or  offer  to  do  so.  Indeed,  there  is 
no  averment  that  she  gave  any  notice  to  de- 
fendants that  she  rescinded  the  said  contract 
Neither  Is  there  any  clear  averment  tbat  said 
stock  was  of  no  value;  and  the  court  found 
that  It  was  of  value,  not  exceeding  $2,000. 
All  that  appears  upon  the  subject  of  restora- 
tion of  said  stock,  or  an  offer  to  restore  the 
same,  is  as  follows:  In  the  second  amended 
complaint,  upon  which  the  case  was  tried,  It 
is  averred  that  in  the  original  complaint  an 
offer  was  made  to  deliver  the  certificates  of 
stock  to  the  said  H.  K.  Owens,  who  was  then 
living,  and  the  court  found  that  such  offer 
was  made  In  the  original  complaint,  and  that 
the  certificates  were  deposited  with  the  clerk 
of  the  court,  "not  already  Indorsed,  but  to 
be  hereafter  properly  Indorsed  under  order 
of  court"  and  that  since  the  death  of  said 
Owens  plaintiff  "has  been  ready  and  willing, 
and  has  offered,  and  Is  now  ready,  willing, 
and  offers  to  return  and  deliver  said  certifi- 
cates to  defendant  William  Owens,  executor 
of  the  last  will  and  testament  of  H.  K.  Ow- 
ens, deceased,  indorsed  In  any  manner  that 
may  be  by  the  court  directed,  and  that  may 
be  necessary  to  revest  the  title  and  property 
In  said  certificates  In  the  estate  of  said  de- 
ceased."   And  the  court  finds  that  "upon  the 
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plaintiff  tendering  the  certificates  of  stock  for 
the  55,240  shares  of  said  capital  stock  of  the 
Pacific  Coast  Steel  &  Iron  Manufacturing 
Company,  received  by.  her  from  said  H.  K. 
Owens,  to  the  defendant  William  Owens, 
executor  of  the  last  will  and  testament  of  H. 
K.  Owens,  deceased,  properly  indorsed  by 
plaintiff,"  then  a  decree  should  be  entered 
for  the  reconveyance  of  said  property,  etc.; 
and  the  decree  recites  that,  the  plaintiff  hav- 
ing left  said  certificates  in  the  custody  of 
the  clerk  for  said  defendant,  "properly  in- 
dorsed by  plaintiff,"  therefore  It  is  decreed, 
etc.  And  so  it  appears  that  the  said  certifi- 
cates of  stock  never  were  indorsed  by  the 
plaintiff  so  as  to  transfer  the  right  of  prop- 
erty therein  to  the  defendants,  or  give  de- 
fendants an  opportunity  to  receive  the  same, 
until  after  the  findings  and  immediately  be- 
fore the  entry  of  the  decree.  And  it  further 
appears  that,  long  before  this  time,  and  while 
the  certificates  still  stood  in  the  name  of  the 
plaintiff  imindorsed,  the  shares  of  stock  rep- 
resented by  them  were  sold  for  assessments, 
and  tbus  passed  entirely  out  of  the  control  of 
the  plaintiff.  Under  these  facts  we  do  not 
see  how  the  judgment  in  this  case  can  be 
affirmed. 

It  is  undoubtedly  the  general  rule  that 
there  can  be  no  rescission  of  an  executed 
contract,  upon  the  ground  of  fraudulent  mis- 
representation, without  restoration,  before 
suit,  by  the  party  seeking  to  rescind,  of 
everything  of  value  which  he  had  received 
from  the  other  party  under  the  contract,  or 
a  bona  fide  offer  to  restore.  This  rule  is  ex- 
pressly declared  In  the  Civil  Code,  and  has 
always  been  rigidly  enforced  in  this  state 
from  a  very  early  date  in  our  judicial  his- 
tory. In  GIfford  v.  CarvlU,  29  Cal.  589,  the 
suit  was  upon  certain  promissory  notes  given 
for  the  purchase  money  of  certain  shares  of 
stock  in  a  mining  corporation,  and  the  de- 
fense was  that  the  defendant  was  induced  to 
make  the  purchase  by  the  false  and  fraudu- 
lent representations  of  the  plaintiff  as  to  the 
value  of  the  mine  owned  by  said  corporation. 
Judgment  was  rendered  in  the  lower  court 
for  the  plaintiff,  but  it  was  reversed  upon 
the  ground  that  the  defendant  had  not  re- 
stored the  shares  of  stock  to  plaintiff,  or  of- 
fered to  do  so  at  the  proper  time.  The  court 
said:  "There  Is  no  averment  in  the  answer, 
and  no  proof  or  finding  of  the  court  that  de- 
fendant notified  the  plaintiff  of  his  intention 
to  rescind  the  contract  on  the  ground  of 
fraud,  or  that  he  offered  to  return  the  stock. 
On  the  contrary,  it  appears  that  this  defect 
was  made  one  of  the  grounds  for  a  new  trial, 
and  the  court  required  the  defendant  to  de- 
posit the  stock  with  the  clerk  for  the  benefit 
of  the  defendant  as  a  condition  of  denying 
the  motion."  This  cotUTt,  in  its  opinion,  de- 
livered by  Sawyer,  J.,  approved  the  language 
used  in  Herrin  v.  Libbey,  3C  Me.  357,  as  fol- 
lows: "The  rights  of  a  party  who  has  been 
defrauded  in  making  a  contract  are,  on  the 
discovery  of  the  fraud,  within  a  reasonable 


time,  to  rescind  the  contract  and  restore  the 
parties  to  their  former  condition,  or  to  af- 
firm the  contract  and  claim  compensation  or 
damages  for  the  Injury  be  has  sustained  by 
reason  of  the  fraud."  It  also  approved  the 
language  of  the  court  in  Burton  v.  Stewart, 
3  Wend.  239,  as  follows:  "Had  they  intend- 
ed to  treat  the  contract  as  void  on  the 
grounds  of  fraud,  it  was  their  duty,  when 
they  discovered  that  thfe  mare  was  not  such 
as  the  party  had  represented  her  to  be,  to 
have  returned  her  to  plaintiff.  When  prose- 
cuted on  the  note,  and  the  cause  brought  to 
trial,  it  was  too  late  to  repudiate  the  con- 
tract." The  court  below  (in  Gifford  v.  Car- 
vill),  upon  denying  the  new  trial,  had  order- 
ed the  defendant  to  deposit  the  stock  for  the 
use  of  plaintiff,  but  this  court  said:  "If  it 
was  of  some  value,  and  on  that  ground  it  was 
necessary  for  the  defendant  to  return  it,  then 
it  was  too  late,  after  verdict  and  judgment, 
to  offer  it  for  the  first  time,  on  the  require- 
ment of  the  court  as  a  condition  of  denying 
a  new  trial."  In  Collins  v.  Townsend,  58 
Cal.  60d,  the  court  repeats  the  language  used 
in  Gifford  v.  Carvill,  supra.  In  that  case  the 
suit  was  also  upon  a  promissory  note  given 
for  the  purchase  of  stock  in  a  corporation, 
and  the  defense  was  fraudulent  representa- 
tion as  to  the  value  of  the  stock.  The  stock 
itself  had  been  pledged  to  the  plaintiff  as  se- 
curity for  the  note,  but  a  judgment  for  plain- 
tiff was  reversed  because,  before  suit,  the 
defendant  had  given  no  notice  of  any  rescis- 
sion of  the  contract.  The  court  say:  "But 
a  return  of  the  property  is  only  one  mode  of 
putting  the  parties  In  statu  quo.  If  the  ven- 
dor has  retained  possession  of  the  property 
sold,  as  security  or  otherwise,  the  purchaser 
may  indicate  his  intention  to  rescind,  and 
notify  the  seller  that  he  abandons  all  right 
or  claim  to  the  property.  If  he  fails  to  do 
this  under  such  circumstances,  he  is  equally 
at  fault  as  if,  having  received  the  property, 
he  should  refuse  or  neglect  to  return  or  ten- 
der It  As  we  have  seen,  the  person  desiring 
to  rescind  the  contract  because  of  fraud  must 
restore— so  far  as  his  action  can  do  this— the 
parties  to  their  former  condition  within  a 
reasonable  time."  In  Herman  v.  Haffeneg- 
ger,  54  Cal.  161,  the  court  referred  approv- 
ingly to  the  above  authorities,  and  say:  "It 
nowhere  appears  that  any  offer  to  return 
was  made  previous  to  action  brought.  •  •  • 
The  plaintiff  had  received  of  defendant  some- 
thing of  value,  and  we  do  not  find  in  the  tes- 
timony any  return  or  offer  to  return  to  de- 
fendant that  which  plaintiff  had  received  of 
him.  The  plaintiff,  indeed,  as  the  testimony 
shows,  did  not  then  own  what  he  had  so  re- 
ceived. He  could  not  maintain  the  action 
until  be  had  so  returned,  or  offered  to  do  so. 
This  was  a  condition  precedent  to  his  main- 
tenance of  the  action.  And,  as  he  did  not 
comply  with  this  request,  the  nonsuit  was 
properly  granted.  Gifford  v.  Carvill,  29  CaL 
579."  In  Bohall  v.  Diller,  41  Cal.  533,  the 
court   announced   the   same   doctrine,    and 
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saW:  "When  a  vendee  has  so  failed  to  per- 
form the  contract  that  the  vendor  may  elect 
to  treat  the  contract  as  rescinded,  It  Is  in- 
cumbent on  the  vendor,  in  order  to  work 
that  result,  to  restore  to  the  vendee  -what- 
ever he  has  paid  on  the  contract.  A  rescis- 
sion of  a  contract,  in  order  to  be  effectual, 
must  be  a  rescission  in  toto.  The  plaintiff 
has  failed  to  allege  a  repayment  or  tender  of 
the  amount  paid  by  the  defendant  at  the 
execution  of  the  contract.  He  therefore  can- 
not proceed  to  recover  the  possession  of  the 
premises  on  the  ground  of  a  rescission  of  the 
contract"  In  Hammond  v.  Wallace,  85  Cal. 
5.31,  24  Pac.  837,  the  foregoing  cases  are  re- 
ferred to  approvingly,  and  the  court  say: 
"Moreover,  there  is  neither  averment  nor 
proof  that  plaintiff  ever  made  any  attempt 
to  rescind  or  make  any  tender  of  or  offer  to 
return  anything  of  value  received  from  de- 
fendant previous  to  the  filing  of  the  coul- 
plaint,  or  any  tender  at  all.  The  only  aver- 
ment upon  the  subject  is  that  plaintiff  is 
'willing  and  able  to  return  to  the  defendant 
all  the  moneys  which  she  paid  to  him  on  the 
purchase  of  the  property,  and  all  the  moneys 
which  she  has  lawfully  or  legitimately  paid 
out  or  expended  on  account  of  the  purchase 
of  said  property,  and  now  offers  to  do  so." 
This  is  not  sufllclent."  In  Loalza  v.  Super- 
ior Court,  85  Cal.  31,  32,  24  Pac.  707,  the 
court  announces  the  same  doctrine,  cites  the 
authorities  above  mentioned,  and  declares 
what  is  necessary  to  constitute  a  rescission, 
or  to  authorize  the  court  to  adjudge  a  deci- 
sion, in  accordance  with  the  above  authori- 
ties, although  in  that  case  it  was  held  that 
the  offer  to  restore  was  suflicient.  In  Vine- 
yard Co.  V.  Tuohy,  107  Cal.  243,  40  Pac.  386, 
the  court  reiterates  the  doctrine  of  the  above 
cases,  and  says:  "He  who  would  rescind  a 
contract  must  put  the  other  party  in  as  good 
a  situation  as  he  was  before;  otherwise,  he 
cannot  do  it.  Chit.  Cont.  276.  And  his  com- 
plaint, framed  with  this  object,  must  state 
facts  showing  that  he  has  performed,  or  of- 
fered to  perform,  on  his  part,  -every  act  nec- 
essary to  thus  place  the  defendant."  The 
foregoing  are  only  a  few  of  the  cases  in 
which  this  court  has  repeatedly  declared  the 
doctrine  as  above  stated. 

Counsel  for  respondent,  in  his  very  able 
briefs,  endeavors  to  avoid  the  applicability  of 
the  rule  above  stated  to  the  case  at  bar  by 
contending  that  there  is  a  distinction  between 
an  action  upon  a  rescission  and  a  bUl  in  equity 
to  rescind,  and  that  the  case  at  bar  is  of  the 
latter  class.  No  doubt  such  a  distinction  is  to 
be  found  in  some,  of  the  authorities,  altliough 
no  case  decided  by  tliis  court  recognizing  the 
distinction  lias  been  called  to  our  attention. 
Hut  in  such  a  case  the  purpose  of  the  action, 
no  matter  what  it  may  be  called,  is  always  to 
effect  the  rescission  of  a  contract  and  put  the 
imrticB,  as  nearly  as  may  he,  in  statu  quo. 
Strictly  speaking,  a  contract  can  be  rescinded 
only  by  one  or  both  of  the  parties  to  it;  but 
wben  one  of  the  parties,  having  the  right  to 


do  so,  has  rescinded  in  the  way  prescribed  by 
the  law,  and  the  other  denies  the  rig^t  or  the 
fact,  the  former  is  usually  forced  to  invoke 
In  some  way  the  aid  of  a  court  to  secure  the 
fruits  and  benefits  of  the  rescission.  It  is  evi- 
dent, however,  that  he  cannot,  in  a  plain  case, 
escape  the  consequences  of  a  failure  to  him- 
self take  the  proper  steps  to  rescind  by  simply 
casting  his  complaint  in  the  moid  of  a  bill  in 
equity  to  rescind.  There  are  exceptional  cases 
where  restoration  or  an  offer  to  restore  before 
suit  brought  is  not  necessary,  as,  for  instance, 
where  the  thing  received  by  the  plaintiff  is 
of  no  value  whatever  to  either  of  the  parties, 
or  where  the  plaintiff  has  merely  received  the 
individual  promissory  note  of  the  defendant, 
or  where  the  contract  is  absolutely  void,  or 
where  it  clearly  appears  that  the  defendant 
could  not  possibly  have  been  Injuriously  affect- 
ed by  a  failure  to  restore,  or  where,  without 
any  fault  of  plahitiff,  there  have  been  pecu- 
liar complications  which  make  it  impo^ible 
for  plaintiff  to  offer  full  restoration,  although 
the  circumstances  are  such  that  a  court  of 
chancer}'  may,  by  a  final  decree,  fully  adjust 
the  equities  between  the  parties;  and  it  will 
be  found  that  such  instances,  or  others  similar 
to  them  in  principle,  are  those  to  which  the 
authorities  cited  by  appellants  generally  relate. 
The  substance  of  tile  distinction  will  be  found 
to  be  based,  not  upon  the  form  of  the  action, 
but  upon  the  difference  between  the  cases  which 
are  within  the  rule,  and  those  wliich,  owing 
to  peculiar  facts,  are  exceptions  to  the  rule. 
And  the  real  facts  and  rights  arising  thereon 
cannot  be  kept  out  of  sight  by  the  device 
of  a  particular  form  of  action.  Sections  3400- 
340S,  Civ.  Code,  do  not  establish  any  new 
rule  upon  the  subject. 

But,  under  any  view,  the  judgment  liere  im- 
der  consideration  cannot  stand.  In  the  first 
place,  the  case  at  bar  is  as  clearly  within  the 
rule  requiring  restoration  before  suit  as  any 
case  tiiat  could  be  well  imagined.  To  give 
notice  of  the  rescission,  and  restore  the  stock 
withhi  reasonable  -time  after  discovery  of  the 
alleged  fraud,  was  a  plain  duty  of  ea.sy  per- 
formance. There  is  no  excuse  for  not  doing  so 
averred  in  the  complaint,  and  no  valid  excuse 
shown  by  the  evidence.  Moreover,  there  was 
no  valid  offer  to  restore  the  stock  after  suit 
brouglit.  It  was  not  placed  in  a  position  and 
condition  to  tie  taken  by  appellants.  Placing 
the  certificates  issued  to  respondent  in  the 
hands  of  the  clerk,  without  assignment,  was 
of  no  avaU.  They  were  not  assigned  until  im- 
mediately before  the  judgment,  ten  years  after 
the  contract,  and  nine  years  after  the  com- 
mencement of  the  action;  and  then  there  was  no 
assignment  of  the  shares  of  stock,  for  respond- 
ent did  not  then  own  any  stock,  and  the  cer- 
tificates assigned  were  mere  worthless  paper. 
Therefore,  the  judgment  cannot  be  maintained 
even  upon  respondent's  theory  of  the  nature 
of  the  action,  for  the  conduct  of  respondent 
has  made  it  impossible  for  the  court  to  decree 
a  rescission  that  would  do  equity  between  the 
parties.    The  decree  does  not  even  attempt  to 
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give  appellants  a  money  compensation  for  tbe 
stock,  although  that  would  hare  been  unwar- 
rantable, because  upon  rescission  a  party  la 
entitled  to  receive  back  the  thing  which  he 
gave,  and  not  the  mere  amount  of  money 
which  some  one  else  may  consider  its  value, 
unless,  without  the  fault  of  the  rescinding 
party,  the  thing  cannot  be  restored. 

We  see  no  molts  In  the  point  that  leaving 
the  unassigued  certificates  of  stock  with  the 
clerk  to  await  the  requirements  of  the  final 
decree.  If  it  should  happen  to  be  favorable  to 
respondent,  threw  upon  appellants  the  burden 
of  paying  assessments  upon  or  otherwise  tak- 
ing care  of  said  stock,  or  In  the  point  that, 
because  Owens  made  a  deed  of  the  land  to  his 
wife  under  the  circumstances  stated  In  the 
complaint,  respondent  was  relieved  of  the  duty 
of  restoring  or  offering  to  restore  the  stock,  or 
of  making  any  demand,  or  giving  any  notice 
whatever  of  intention  to  rescind,  npon  or  to 
either  the  husband  or  the  wife.  Indeed,  the 
argument  of  respondent  and  the  decree  of  the 
court  go  upon  the  theory  that  such  restoration 
was  at  some  time  necessary.  The  Judgment 
and  order  appealed  from  are  reversed. 

We  concur:    HENSHAW,  J,;  TEMPLE,  J. 


(116  Cal   6M) 

DWYER  V.  PARKER,  Coanty  Aaditor. 

(S.  P.  345.) 

(Supreme  Court  of  California.    Jan.  6,  1897.) 

CosBTiTCTiosii.  Law— Statutes  Reoulatiko  Cou- 

ras'SATroN  of  Counti  and  Township  Of«- 

CBKS— Classification  of  Coontibs. 

1.  Const,  art  11,  f  6,  providing  that  for  the 
purpose  of  regulating  the,  compensation  of  all 
county  and  township  officers,  in  proportion  to 
the  duties  they  perform,  the  legislature  "may 
classify  the  counties  by  population,"  when  con- 
strued with  article  1,  §  22,  declaring  that  "the 
provisions  of  this  constitution  are  mandatory 
and  prohibitory,  unless,  by  express  words,  they 
are  declared  to  be  otherwise,  requires  an  act 
regulating  the  fees  of  such  officers  to  be  based 
on  such  a  classification. 

2.  The  act  of  March  28,  1895  (St.  1895,  p. 
267),  "to  establish  the  fees  of  county  and  town- 
ship and  other  officers,"  etc.,  in  so  far  as  it  at- 
tempts to  fix  or  limit  the  compensation  of  coun- 
ty or  township  officers,  and  to  give  to  district 
attorneys  supervisory  powers  over  the  bills  of 
justices  ond  constables,  being  applicable  alike 
to  all  officers  in  the  state,  and  not  based  on  the 
classification  of  counties,  is  unconstitutional, 
and  such  compensation  is  governed  by  the  coun- 
ty government  act  of  1893;  but  the  provisions 
fixing  the  fees  .to  be  charged  by  officers  for 
services  are  not  thereby  affiected,  and  are  valid. 

In  bank.  Appeal  from  superior  court,  Santa 
Clara  county;   John  Reynolds,  Judge. 

Action  for  mandate  by  William  Dwyer  against 
W.  F.  Parker,  county  auditor,  to  require  the 
Issuance  of  a  warrant  in  favor  of  plalntifif,  for 
fees  as  a  Justice  of  the  peace.  Judgment  for 
defendant,  and  irialntiff  a]H>cals.    Reversed. 

D.  W.  Burcbard  (Rodgers  &  Paterson  and 
Ueed  &  Nusbaumer,  of  counsel),  for  appellant 
B.  A.  Herrineton  and  H.  U  Partridge,  for  re- 
spondent. 


HENSHAW,  7.  The  action  la  In  mandate. 
Plaintiff  seeks  to  compel  defendant,  auditor  of 
Santa  Clara  county,  to  draw  his  warrant  upon 
the  county  treasurer  In  favor  of  plalntlflF  in 
the  sum  of  $141  for  fees  as  Justice  of  the  peace, 
to  which  It  Is  alleged  plaintiff  Is  legally  enti- 
tled. By  stipulaticxi,  the  parties  agreed  upon 
all  matters  of  fact,  and  here  present  as  tbeir 
controversy  the  single  legal  question  of  the 
constitutionality  or  unconstitutionality  of  an 
act  of  the  legislating,  entitled  "An  act  to  es- 
tablish the  fees  of  coonty  and  township  and 
other  officers,  and  of  Jurors  and  witnesses, 
within  this  state."  St  1895,  p.  267.  This  act 
of  1896  proceeded  onder  the  constitutional 
mandate  to  declare  the  fees  which  the  various 
county  and  township  officers  throu^ut  the 
state  shall  charge  and  collect  for  the  peitona- 
ance  of  otUcial  duties;  but  as  to  Justices  of 
the  peace  and  constables.  It  attempted  to  do 
something  more  than  this.  It  not  only  estab- 
lished the  fees  which  Justices  of  the  peace 
might  charge  and  collect,  but  It  limited  the 
amount  of  the  fees  collected  which  they  were 
allowed  to  retain,  by  providing  as  follows: 
"Justices  of  the  peace  may  for  their  own  use 
collect  the  following  fees,  and  no  others:  •  •  • 
For  all  services  In  a  criminal  action  or  proceed- 
ing, whether  on  examination  or  trial,  three  dol- 
lars; provided,  however,  that  no  more  than  the 
sum  of  seventy-five  dollars  In  any  one  month 
shall  be  allowed  out  of  the  county  treasmy  In 
misdemeanor  cases  to  any  one  Justice."  St 
1SJ5,  p.  272.  The  act  likewise  provided: 
"That  the  board  of  supervisors  may  reject  aQ 
bills  presented  to  the  county  by  Justices  of  the 
peace  and  constables  for  fees  In  criminal  cases 
in  all  cases  or  proceedings  in  which  the  dis- 
trict attorney  has  not,  in  writing,  aw>roved  the 
Issuance  of  the  warrant  of  arrest."  TTiere  Is 
also  a  proviso  applying  to  constables:  "That 
no  mileage  shall  be  charged  for  a  warrant  of 
arrest  or  criminal  process  e&rrei  outside  of  his 
township,  except  such  service  be  approved  In 
writing  by  the  district  attorney." 

It  is  claimed  by  counsel  for  appellant  that 
each  of  these  provisions  Is  unconstitutlona]: 
that  they  are  Inseparable  parts  of  the  whole 
act  which  must  therefore  Itself  be  declared  In- 
valid. While  certain  of  these  provlsloiw  have 
plainly  no  refa^nce  to  Justices  of  the  peace,  or 
to  their  fees,  yet,  as  the  case  of  Haley  v.  Par^ 
ker  (S.  F.  344)  47  Pac.  1097,  which  involves  thi 
question  of  the  legality  of  this  act,  and  of  Its 
provisions  regarding  constables,  has  been  sub- 
mitted with  the  case  now  under  review,  under 
stipulation  that  the  determination  of  one  slaB 
govern  the  other,  the  terms  and  provisions  <tf 
the  act  of  18W5  may  all  be  considered  In  this 
opinion.  In  1893,  the  legislature  passed  the  so- 
called  "County  Government  Act"  and  by  and 
In  that  act,  as  the  constitution  commands  (ar- 
ticle 11,  i  5),  classified  counties  by  popola- 
tlon,  and  tmder  that  classification  regulated  tbe 
compensation  of  all  county  and  township  offi- 
cers In  proportion  to  their  duties.  As  to  Jus- 
tices of  the  peace  in  counties  of  the  fotnth  class, 
to  which  Santa  Claim  county  belongs,  tt  prv> 
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Tided  that  Justices  of  the  peace  should  have 
"such  fees  as  are  now  or  may  hereafter  be  al- 
lowed by  law;  provided  that  no  justice  of  the 
peace  shall  be  paid  more  than  two  thousand 
dollars  In  any  one  year  for  services  in  criminal 
cases;  provided  further,  that  he  shall  retain 
for  his  own  use  and  benefit  all  fees  collected 
by  him  in  civil  cases.  All  other  fees  collected 
by  such  Justice  of  the  peace,  after  deducting 
the  civil  fees  and  the  amount  hereby  allowed 
for  his  own  services,  shall  be  paid  over  to  the 
county  treasurer  of  said  county."  And,  as  to 
constables,  "that  they  should  have  such  fees  as 
are  now  or  may  hereafter  be  allowed  by  law." 
It  is  thtis  apparent  that  the  county  government 
act  of  lam,  and  the  act  of  188(3,  to  establish 
the  fees  of  county  and  township  officers,  both 
imdertake  to  fix  the  compensation  of  Justices  of 
the  peace  and  of  omstables,  and  that  there  is  a 
conflict  between  their  i»:oviMons  in  this  regard. 
The  constitution  has  provided  that  the  legisla- 
ture shall  regulate  the  compensation  of  all 
county  and  township  ofHcers  in  proportion  to 
the  duties  which  they  perform,  "and  for  this 
purpose  may  classify  the  counties  by  popula- 
tion." Const,  art.  11,  §  5.  When  this  language 
is  considered  with  that  of  article  1,  |  22,  of  the 
same  instrument,  which  declares  that  "the 
provisions  of  this  constitution  are  mandatory 
and  •prohibitory,  unless  by  express  words  they 
are  declared  to  be  otherwise,"  the  conviction 
is  irresistible  that  the  constitution  has  pre- 
scribed a  single  mode  which  must  be  adopted 
and  followed  In  fixing  the  compensation  of 
officers,  and  that  mode  is  to  adjust  the  compen- 
sation in  accordance  with  their  respective  du- 
ties under  classification  of  counties  by  popula- 
tion made  for  this  purpose.  To  hold  that  the 
provision  concerning  classification  of  counties 
Is  permissive  merely  would  be  to  deny  to  sec- 
tion 22  of  article  1  its  plain  effect  in  a  case  call- 
ing for  its  application,  and  woold  lllcewise  be 
to  give  to  the  language  itself  no  possible  force 
or  efficacy.  It  was  not  necessary  to  confer  up- 
on the  legislature  this  power  to  classify,  by 
way  of  iwmiission.  The  legislature  would  have 
Itad  that  power  in  any  event,  imless  it  had 
been  expressly  withheld;  and  the  conclusion, 
therefore,  may  not  be  escaped  that  the  mode 
designated  by  the  constitution  is  mandatory, 
and  is  the  one  and  only  method  contemplated 
by  the  constitution  for  fixing  the  compensation 
of  the  officers  therein  mentioned.  The  f  ramers 
of  the  constitution  demanded  the  classification 
of  counties  by  population  for  the  purpose  of 
regulating  the  compensation  of  the  officers 
thereof.  After  the  making  of  such  classifica- 
tion, the  compensation  can  be  adjusted  by  a 
reference  to  one  or  more  of  such  classes,  as  the 
varying  exigencies  of  the  occasion  may  require. 
The  legislature  Is  forbidden  to  pass  any 
local  or  special  law  affecting  the  fees  or  sal- 
ary of  any  officer.  Const,  art.  4,  §  29.  By 
the  act  of  1895  the  legislature,  mindful  of 
this  constitutional  provision,  passed  a  gen- 
eral law  applicable  to  all  county  and  town- 
ship officers,  declaring  the  amount  of  fees 
which  they  were  entitled  to  charge  and  col- 


lect from  the  citizen  for  the  performance  ot 
the  specified  duty;  but,  in  the  instances 
above  enumerated,  It  attempted  to  go  further 
than  this,  and  to  fix  or  to  regulate  the  com- 
pensation of  certain  officers,  without  refer- 
ence to  the  classes  and  to  the  classification 
made  in  the  county  government  act  of  1893. 
This  It  was  beyond  the  power  of  the  legisla- 
ture to  do,  and  the  provisions  of  the  act 
which  imdertake  to  accomplish  this  result 
are  Illegal  and  invalid.  But  It  does  not  nec- 
essarily follow  from  this  that  the  whole  act 
is  void.  If  the  court  can  see  and  say  that 
the  act,  in  the  form  In  which  it  Is  left  with 
the  obnoxious  portions  excised,  is  still  such 
an  act  as  it  may  be  presumed  that  the  leg- 
islature would  have  passed  had  it  known 
that  certain  provisions  were  void,  the  re- 
mainder, under  well-settled  rules  of  statu- 
tory construction,  may  stand.  With  the  act 
under  consideration  no  difficulty  is  experi- 
enced In  saying  that  after  eliminating  the  ob- 
jectionable provisions  fixing  compensation, 
as  being  In  conflict  with  the  constitution  and 
the  county  government  act  of  1893,  there  still 
remains  a  full  and  complete  fee  bill,  estab- 
lishing the  fees  which  all  county  and  town- 
ship officers  are  entitled  to  charge  and  col- 
lect. It  would  follow  therefrom.  In  accord- 
ance with  the  harmonious  plan  Indicated  by 
the  constitution,  that  the  compensation  of 
the  offiers  in  question  Is  regulated  by  the  act 
of  1893.  So  far  as  that  compensation  is 
governed  by  the  fees  which  they'  may  .re- 
tain, that  also  Is  embraced  within  the  act  of 
1893.  So  far  as  that  compensation  Is  de- 
pendent upon  the  fees  which  may  be  charged 
and  collected,  those  fees  are  fully  provided 
for  and  established  by  the  act  of  1895. 

It  Is  admitted  by  all  parties  to  the  con- 
troversy that  the  provisions  relative  to  the 
supervisory  powers  of  the  district  attorney 
over  the  fees  and  bills  of  the  Justices  and 
constables  are  obnoxious  to  the  constitution 
and  void.  Const,  art.  1,  §  11;  Dougherty  v. 
Austin,  94  Oal.  601,  28  Pac.  834,  and  29  Pac. 
1092;  County  of  Orange  v.  Harris,  97  Cal. 
602,  32  Pac.  594;  Smith  v.  Strother,  68  Cal. 
196,  8  Pac.  852.  But  without  discussion  up- 
on that  matter,  it  Is  also  quite  apparent 
that  these  provisions  are  for  the  regulation 
of  the  compensation  of  officers,  and  therefore 
are  open  to  the  same  objection  above  con- 
sidered. Moreover,  as  the  law  now  stands, 
It  is  made  the  duty  of  the  Justice  of  the  peace 
to  Issue  a  warrant  upon  any  legal  criminal 
complaint,  and  It  Is  likewise  made  the  duty 
of  the  constable  promptly  to  serve  such  war- 
rant If  it  is  the  design  of  the  legislature  to 
give  to  the  district  attorney  the  control  of 
criminal  prosecutions  and  procedure  which 
is  indicated  by  the  provisions  of  this  act,  a 
slight  examination  of  the  laws  suggests  the 
propriety,  If  not  the  necessity,  of  a  general 
remodeling  of  them  in  these  particulars,  to 
make  the  changes  harmonious.  So  drastic  a 
departure  should  scarcely  find  Its  sole  ex- 
pression in  a  provisional  clause  of  a  fee  bilL 
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The  appellant's  claim  for  $141  rests  upon  the 
contention  that  his  compensation  is  regulat- 
ed by  the  county  government  act,  and  this 
contention,  as  has,  been  seen.  Is  sound.  The 
judgment  must  therefore  be  reversed,  and 
the  cause  remanded,  with  directions  to  the 
trial  court  to  enter  judgment  for  appellant 
as  prayed  tor.     Ordered  accordingly. 

We  concur:    HARRISON,  J. ;  VAN  FLEET, 
J.;   McFARLAND,  J.;   TEMPLE,  J. 


(US  Cal.  661) 

REID  T.  GROEZINGER,  Justice  of  the  Peace. 

(S.  F.  401.) 

(Supreme  Court  of  California.     Jan.  7,  1897.) 

CousTT  Offiokrs — Compensation — Consolidated 

City  and  Countt — Constitutional  Law. 

1.  Act  March  28,  1895,  "to  establish  the  fees 
of  county,  township,  and  other  officers,"  etc., 
applies  to  the  city  nnd  county  of  San  Francisco. 
Miller  v.  Curry  (Cal.)  4.5  Pac.  877,  followed. 

2.  Act  March  28.  1895,  "to  establish  the  fees 
of  county,  township,  and  other  officers,"  etc., 
is  unconstitutioual  in  so  far  as  it  fixes  toe  fees 
which  justices  of  the  peace  may  charge  and 
collect,  and  retain  to  their  own  use,  as  an  at- 
tempt to  regulate  the  compensation  of  county 
or  township  officers,  without  reference  to  the 
classification  of  counties  made  in  the  county 
government  act  of  1893,  and  required  by  Const, 
art.  11,  I  5.  Dwyer  v.  Parlier,  47  Pac.  372,  fol- 
lowed. 

Department  2.  Appeal  from  superior  court, 
citj  and  County  of  San  Francisco;  A.  A.  San- 
dereon.  Judge. 

Proceedings  In  mandate  by  J.  8.  Reid 
against  G.  C.  Groezinger.  a  justice  of  the 
peace,  to  compel  the  entry  of  a  default  judg- 
ment. From  a  judgment  In  favor  of  defend- 
ant, plaintiff  appeals.    Affirmed. 

Charles  Wesley  Reed,  for  appellant.  Har- 
ry T.  Creswell,  City  Atty.,  for  respondent. 

HEXSHAW,  J.  Petitioner  tendered  to  re- 
spondent, a  justice  of  the  peace  of  the  city 
and  county  of  San  Francisco,  the  sum  of 
two  dollars,  and  demanded  that  the  Justice 
accept  the  same  as  the  legal  fee  for  the  en- 
try of  a  judgment,  and  that  be  thereupon 
enter  a  default  judgment  In  an  action  com- 
menced in  his  court.  Upon  the  refusal  of 
the  justice,  proceedings  in  mandate  were 
commenced.  A  general  demurrer  to  the  pe- 
tition having  been  sustained,  this  appeal  Is 
taken. 

Appelbint  contends  that  the  legal  fee  for 
the  service  demanded  Is  two  dollars,  under 
an  act  entitled  "An  act  to  establish  the  fees 
of  county,  township,  and  other  officers,  and 
of  juries  and  witnesses  In  this  state,"  ap- 
proved March  28,  1895,  and  that  this  act  is 
applicable  to  the  city  and  county  of  San 
Francisco.  This  contention  is  sound.  Mil- 
ler V.  Curry  (Cal.)  45  Pac.  877.  The  tender 
In  this  case  was  made  to  the  justice  per- 
sonally, under  appellant's  claim  that  the  act 
of  1895  supersedes  all  other  acts,  fixes  the 


fees  which  justices  of  the  peace  may  charge 
and  collect,  and  further  provides  that  they 
shall  retain  these  fees  to  their  own  use. 
This  claim  is  disposed  of  by  the  case  of 
Dwyer  v.  Parker  (S.  F.  345;  decided  after 
the  appeal  herein  was  taken)  47  Pac.  372.  It 
Is  not  necessary  to  decide  whether,  in  the 
mode  of  collecting  fees,  Justices  of  the  peace 
of  San  Francisco  are  governed  by  the  provi- 
sions of  "An  act  to  regulate  fees  in  the  city 
and  county  of  San  Francisco"  (St.  1865-66,  p. 
67),  or  by  section  »1  of  the  <3ode  of  Civil  Pro- 
cedure, or  by  the  provisions  of  th«  act  of 
1893,  providing  a  manner  of  paying  fees  in 
cities  and  cities  and  counties  of  the  class  to 
which  San  Francisco  belongs.  St.  1893,  p. 
127.  None  of  these  acts  contemplates  or 
permits  the  reception  by  the  justice  person- 
ally of  the  fee  In  question,  and  be  Is  not 
compelled,  in  the  performance  of  his  duties, 
to  recognize  a  tender  such  as  that  here  made. 
The  judgment  appealed  from  is  affirmed. 


We    concur: 
PLB,  J. 


McFARLAND,    J.;    TEM- 


(5  Cal.  Unrep.  S6S) 
JOHNSTON  V.  COUNTY  OF  LOS 
ANGELES.     (L.  A.  217.) 

(Supreme  Court  of  California.     Jan.  8,  1897.) 

Constables— Compensation. 

The  compensation  of  a  constable  is  regu- 
lated by  the  provisions  of  the  county  govern- 
ment act  (St.  1893,  p.  39O);  and  the  provision 
limiting  the  amount  of  compensation  he  shall 
receive  is  valid. 

Department  1.  Appeal  from  superior  court. 
Los  Angeles  county;    Waldo  M.  York,  Judge. 

Action  by  J.  H.  Johnston  against  the  coun- 
ty of  Los  Angeles.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

Jones  &  Newby  and  Jos.  F.  Chambers,  for 
appellant.  J.  A.  Donnell,  DIst  Atty.,  and 
F.  R.  Willis,  for  respondent 

PER  CURIAM.  In  Dwyer  v.  Parker  (S. 
F.  345;  decided  January  6,  1897)  47  Pac.  372, 
It  was  held  that  the  provisions  of  the  ".\ct 
to  establish  the  fees  of  county  and  township, 
and  other  officers,  and  Jurors  and  witnesses, 
within  this  state"  (St.  1895,  p.  267),  so  far 
as  the  same  attempt  to  fix  the  compensation 
of  the  officers  therein  named,  are  unconsti- 
tutional. The  compensation  of  the  appellant, 
as  constable  of  Los  Angeles  township,  is  fixed 
by  subdivision  14  of  section  164  of  the  county 
government  act  of  1808  (St.  1893.  p.  390).  By 
the  provisions  of  that  section  he  is  not  authoriz- 
ed to  receive  any  greater  amount  than  is  ad- 
mitted in  his  complaint  herein  has  been  receiv- 
ed by  him  for  the  services  for  which  his  pres- 
ent claim  Is  made.  We  have  no  doubt  of  tbe 
constitutional  power  of  the  legislature  to  limit 
the  amount  of  compensation  which  any  offift>r 
shall  receive  for  the  performance  of  the  iluU«« 
ot  bis  office.    The  judgment  is  affirmed. 
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(115  Cal.  466) 

CARLSON  T.  SUPREME  COUNCIL,  AMER- 
ICAN LEGION  OF  HONOR.    (S.  F.  470.) 
(Supreme  Court  of  California.    Dec.  31,  189(;.) 

MCTOAL  BeKEFIT  LirB  InSCHAXCB— COSSTKUCTIOK 

or  Contract— Death  or  Mkmbek  While  in 
l)EtAvi/t — Reinstatement— VVaivek. 

1.  Under  a  contract  of  mutual  benefit  life  in- 
surance, b7  which  the  aBsociatioo  agreed  to  pay 
to  the  lieneficiary  named  the  amount  of  the 
certificate,  on  the  death 'of  the  member  while 
in  Kood  standin;;  on  the  books  of  the  associa- 
tion, and  proTidine  that,  on  a  failure  of  the 
member  to  pay  the  monthly  assessments  by 
the  last  day  of  each  month,  he  should  stand  sus- 
pended, but  might  become  reinstated  by  a  pay- 
ment of  all  assessments  due  within  60  days 
thereafter,  the  assuoiation  is  not  liable  on  the 
death  of  the  member  while  delinquent  on  the 
books,  and  he  cannot  be  reinstated  after  his 
death,  though  the  CO  days  have  not  expired. 

2.  Under  such  a  contract,  the  levy  of  the 
usual  assessments  against  the  member  during 
the  tiO  days  following  his  default  is  required  to 
enable  him  to  exercise  his  right  to  become  rein- 
stated, and  is  not  a  waiver  by  the  association  of 
default. 

ComiDissloners'  decision.  Department  1. 
Appeal  from  superior  court,  Alameda  county; 
A.  L.  Frick,  Judge. 

Action  by  Mai-y  Carlson  against  the  Su- 
preme Council,  American  Legion  of  Honor,  to 
recover  on  a  certificate  of  life  Insurance. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Geo.  W.  Langan,  for  appellant  Walter  D. 
Mansfield,  for  respondent. 

SEARLS,  C.  Mary  Carlson,  the  appellant, 
brings  this  action  to  recover  from  the  defend- 
ant (the  Supreme  Council,  American  Legion 
of  Honor,  a  corporation  organized  under  the 
laws  of  the  state  of  Massachusetts,  and  do- 
ing business  In  the  state  of  California)  the 
sum  of  ?2.000  upon  a  benefit  certificate  Is- 
sued August  5,  1892,  to  Edward  Carlson,  the 
husband  of  plaintiff,  reciting  him  to  be  a 
member  of  a  subordinate  council  of  defend- 
ant, known  as  "Llvermore  Council,  No.  1,- 
070."  The  cause  was  submitted  to  the  court 
upon  an  agreed  statement  of  facts,  and  Judg- 
ment was  entered  In  favor  of  defendant. 
From  this  Judgment  plaintiff  appeals,  and 
the  case  comes  up  on  the  Judgment  roll. 

The  certificate  (No.  165,746)  Issued  to  Ed- 
ward Carlson,  recites  that  he  Is  a  companion 
of  the  American  Legion  of  Honor,  has  ap- 
plied for  three-degree  membership  to  Liver- 
more  Council,  No.  1,070,  American  Legion  of 
Honor,  Instituted  and  located  at  Llvermore, 
In  the  state  of  California,  and  passed  the 
requisite  medical  examlnatloii,  and  has  been 
duly  Initiated  In  said  cotmcll,  etc.  It  then 
proceeds  to  recite  that  the  certificate  Is  Issued 
as  evidence  of  the  facts  In  It  contained,  and 
as  a  statement  of  the  contract  existing  be- 
tween the  companion  and  the  Supreme  Coun- 
cil, American  Legion  of  Honor,  which  con- 
tract, so  far  as  Important  here,  Is  as  follows: 
"In  consideration  of  the  full  compliance  with 
all  the  by-laws,  of  the  Supreme  Council 
American  Legion  of  Honor,  now  existing  or 


hereafter  adopted,  and  the  conditions  herein 
contained,  the  Supreme  (Council,  American 
Legion  of  Honor,  hereby  agrees  to  pay  Mary 
Carlson,  wife,  $2,000  (two  thousand  dollars), 
upon  satisfactory  proof  of  the  death,  while 
la  good  standing  upon  the  books  of  the  su- 
preme council,  of  the  companion  herein  nam- 
ed, and  a  full  receipt  and  surrender  of  this 
certificate,  subject,  however,  to  the  condi- 
tions, restrictions  and  limitations  following: 
*  •  •  Second.  That  said  companion  shall 
have  paid  all  assessments  called  to  the  benefit 
fund  within  the  time  and  In  the  manner  re- 
quired by  the  by-laws  of  the  supreme  council 
in  force  at  the  time  of  the  issuance  of  this 
certificate,  or  as  the  same  may  be  hereaftM: 
amended.  •  •  •  Fifth.  That  this  benefit 
certificate  Is  Issued  by  the  supreme  council, 
and  accepted  by  the  companion  herein  nam- 
ed, for  himself  and  his  beneficiary,  upon  the 
express  condition  and  agreement  that.  In 
case  of  any  false  or  fraudulent  statement 
or  misrepresentation,  or  violation  of  any  cove- 
nants herein  contained,  the  same  shall  be 
void."  The  certificate  Is  under  the  seal  of 
the  supreme  council,  and  Is  duly  signed  by 
the  supreme  commander  and  supreme  secre- 
tary under  date  of  August  5,  1802. 

The  objects  of  defendant,  as  provided  In  its 
certificate  of  Incorporation,  are,  among  other 
things,  "to  establish  a  benefit  fund  from 
whicb,  on  satisfactory  evidence  of  the  death 
of  a  member  of  the  order  who  has  compiled 
with  all  Its  lawful  requirements,  a  sum  not 
exceeding  $5,000  shall  be  paid  to  the  family, 
orphans,  or  dependents  as  the  member  may 
direct."  The  by-laws  of  defendant,  or  a  por- 
tion of  tbem,  are  set  out  In  the  agreed  state- 
ment We  state  the  substance  of  such  of 
them  as  are  deemed  necessary.  Defendant 
has  a  benefit  fund  from  which  death  and  re- 
lief benefits  are  paid.  This  fund  Is  recruit- 
ed by  assessments  levied  upon  the  members 
of  subordinate  councils.  All  assessments  and 
dues  to  subordinate  councils  are  collected  by 
collectors,  wbo  are  oflicers  of  the  subordinate 
councils,  but  are  appointed  by  the  supreme 
commander  of  defendant,  and  are  amenable 
to  the  supreme  council.  It  Is  the  duty  of  the 
collector  to  receive  from  members  all  assess- 
ments due  the  supreme  council,  and  on  or 
before  the  10th  of  each  month  to  remit  to  the 
supreme  treasurer  all  assessments  paid  blm 
during  the  previous  month;  also,  to  remit  all 
payments  made  by  members  for  reinstate- 
ment and  to  report  to  his  subordinate  coun- 
cil. He  also  has  certain  duties  to  perform  in 
relation  to  collecting  dues  of  the  subordinate 
council,  which  do  not  go  to  defendant,  but 
ore  for  the  maintenance  of  such  subordinate 
body. 

Assessments:  Assessments  are  divided  In- 
to two  groups,  viz.:  (1)  Those  due  for  two 
years  after  admission,  etc.  (2)  Those  be- 
coming due  thereafter.  As  to  the  first  class, 
applicants  of  the  age  of  Edward  CaiLson 
when  he  became  a  member  vore  and  are  re- 
quired to  pay  at  admission  to  the  collector 
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one  assessment  of  80  cents,  and,  npon  a  ben- 
efit certificate  of  f2,000,  for  24  months  there- 
after one  like  assessment  of  80  cents  on  the 
1st  day  of  each  month,  and  an  additional 
one  of  like  amount  on  the  15tb  day  of  each 
alternate  month  during  said  period  of  24 
months,  "and  any  member  falling  to  pay  the 
assessments  so  required  of  him  on  or  before 
the  day  limited  for  the  payment  of  the  same 
shall  stand  suspended  from  the  order,  and 
all  bis  rights  and  benefits  therein  and  his 
or  her  certificate  shall  be  void."  As  to  the 
second  group  of  assessments,  defendant  has 
an  executive  committee,  whose  duty  It  is,  on 
the  1st  of  each  month,  to  determine  how 
many  assessments  will  be  needed  to  pay 
debts  already  accrued  and  which  may  be  an- 
ticipated for  the  month.  Notice  thereof  is 
to  be  given  to  each  council  and  to  each  col- 
lector, "and,  for  each  succeeding  month  after 
the  expiration  of  said  twenty-four  months, 
such  member  shall,  on  or  before  the  last  day 
of  each  calendar  month,  pay  to  the  collector 
of  his  council,  and  without  notice,  all  assess- 
ments which  may  have  been  called  by  the 
executive  committee  and  are  payable  by  him 
during  said  month,  and  in  default  thereof 
he  shall  stand  suspended  from  membership 
in  the  order,  and  all  benefits  therein  and  his 
benefit  certificate  shall  be  void."  A  suspend- 
ed member  may  be  reinstated  within  60  days 
after  suspension  by  paylug  to  the  collector 
the  full  amount  of  arrears  for  dues,  fines, 
and  all  assessments  called  on  or  before  the 
date  of  reinstatement.  Failing  to  do  so,  he 
must  make  written  application  for  reinstate- 
ment, and  be  re-examined  and  furnish  a  fa- 
vorable certificate  from  tbe  medical  examin- 
er, etc.  Members  can  only  be  reinstated  as 
above,  and  any  reinstatement  of  a  suspended 
member  by  any  council  In  any  other  manner 
Is  void.  The  by-laws  of  defendant  and  the 
by-laws  of  the  subordinate  council  do  not 
require  collectors  to  notify  members  as  to 
the  payment  of  assessments  or  quarterly 
dues,  except  that  a  by-law  of  the  latter  re- 
quires such  collector  to  notify  members 
thereof  when  their  quarterly  dues  are  three 
months  in  arrears.  These  last-named  dues 
are  one  dollar  per  quarter,  payable  quarter- 
ly In  advance,  on  the  Ist  day  of  January, 
April,  July,  and  October.  The  collector  of 
Llvermore  Council  was  In  the  habit  of  giving 
to  all  the  members  of  said  council  written 
notice  each  month  of  the  assessments  lev- 
led  by  the  defendant  against  them.  These 
notices  were  given  without  the  knowledge  or 
direction  of  defendant. 

We  may  summarize  tbe  agreed  statement 
by  saying  that,  from  the  date  of  Edward 
Carlson's  admission  to  the  order,  viz.  from 
July  20,  1892,  to  November  1,  1894,  a  large 
number  of  assessments  were  levied  against 
him,  some  of  wlilch  were  paid  when  due, 
but  on  four  occasions,  at  least,  he  failed  to 
pay  such  assessments  when  due,  and  was 
suspended  on  the  books  of  Livermore  Coun- 
cil and  on  the  books  of  defendant.     In  each 


Instance  be  paid  such  assessments  within  60 
days,  as  provided  by  the  by-laws,  and  was 
reinstated.    On  the  1st  of  November,  1894, 
assessments  Nos.  319,  320,  and  321,  of  80 
cents  each,  were  duly  levied  by  defendant, 
and  were  due  and  payable  by  said  Carlson 
on  or  before  November  30,   1894.     Carlsoa 
was  notified  In  writing  by  the  collector  as  fol- 
lows,  which   notice   he  received   by    mall: 
"Livermore  Council,  No.  1,070,  A.  L.  of  H., 
Livermore,  Cal.,  Nov.  1, 1894.     To  Ed.  Carl- 
son.    Companion:    You  are  hereby  notified 
that   assessments   Nos.   319,   320,   and   321, 
amounting  to  $2.40,  having  been  called  un- 
der this  date,  must  be  paid  to  the  collector 
on  or  before  November  30, 1894.     Due  on  ac- 
count of  dues  to  December  31,  1894,  ?1.    A. 
G.  Beazell,  Collector."     These  three  assess- 
ments were  never  paid,  and  ever  since  the 
last  day  of  November,  1894,  said  Edward 
Carlson  stood,  and  now  stands,  on  the  books 
of  Livermore  Council,  and  on  the  books  of 
defendant,  suspended  from  membership,  and 
has  not  since  been  In  good  standing  on  tbe 
books  of  defendant.     On  the  1st  day  of  De- 
cember,  1894,  three  additional  assessments 
were  levied,  of  which,  on  said  date,  Carlson 
was  notified  In  writing  as  above,  except  as 
to  dates.     This  last  notice  specified  that  the 
assessments  must  be  paid  "on  or  before  De- 
cember 30,  1894."     These  assessments  were 
never  paid.     The  quarterly  dues  of  |1,  speci- 
fied In  both  the  notices  of  November  and  De- 
cember, were  paid  by  Carlson  to  one  Len- 
hart,  but  were  not  paid  by  him  to  the  collect- 
or until  after  the  notices  had  been  sent.    Ed- 
ward Carlson  died  January  4,  1895.     On  the 
24th  day  of  January,  1895,  the  plaintiff  here- 
in, the  beneficiary  named  in  the  certificate 
Issued  to  said  Carlson,  caused  the  sum  of 
$4.80,  the  full  amount  of  assessments  due 
from  said  Carlson,  to  be  tendered  to  the  col- 
lector of  Livermore  Council,  together  with 
proofs  of  death,  and  demanded  payment  of 
the  sum  of  $2,000  named  In  the  certificate  is- 
sued to  said  Carlson.    The  collector  refused 
to  accept  the  sum  tendered,  giving  as  a  rea- 
son therefor  "that  said  Edward  Carlson  wa.s 
then  dead,  and  that  a  dead  man  could  not 
be  reinstated."     From  the  foregoing  state- 
ment it  will  be  observed  that  Edward  Carl- 
son was  suspended  December  1,  1894,  and 
died,    during   such   suspension,    January    4. 
1895,  or  within  the  period  of  60  days  during 
which,  under  the  by-laws  of  defendant,   h« 
was  entitled  to  reinstatement,    whether    in 
sickness  or  health,  by  simply  paying  all  ar- 
rearages assessed  against  him  up  to  tbe  date 
of  such  payment. 

Under  the  certificate  which  was  Issued  by  de- 
fendant to  Edward  Carlson,  there  were  certain 
conditions  m-ide  a  predicate  to  the  payment  of 
the  sum  of  $2,000  to  the  beneficiary  therein 
named.  The  first  of  these  conditions  is  that 
said  sum  shall  be  paid  "upon  satisfactory  proof 
of  the  death  [of  Carlson],  whfle  in  good  stand- 
ing upon  the  books  of  the  supreme  eount-lL'* 
Tbe  second  predicate  Is  that  the  companiso 
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shall  haye  paid  all  assessments  called  to  the 
benefit  fund  within  the  time  and  In  the  man- 
ner required  by  the  by-laws  then  In  force  or 
thereafter  adopted.  And  It  Is  further  provided 
that,  upon  a  violation  of  any  of  the  covenants 
therein  contained,  the  same  shall  be  void. 
One  of  the  by-laws,  in  force,  and  referred  to 
in  the  certificate,  required  the  member  to  pay 
to  the  collector,  on  or  before  the  last  day  of 
the  month,  and  without  notice,  all  assessments 
called  for  by  the  executive  committee  and  pay- 
able for  him  during  said  month,  "and  In  de- 
fault thereof  be  shall  stand  suspended  from 
membership  in  the  order,  and  all  benefits  there- 
in, and  his  benefit  certificate  shall  be  void." 
Under  this  rule  the  nonpayment  of  assessments 
as  q)eclfied  ipso  facto  operated  as  a  suspension, 
and  no  action  was  necessary  on  the  part  of  the 
grand  or  subordinate  councU  to  emphasize  or 
effectuate  the  suspension,  or  to  render  the  cer- 
titicate  void. 

The  contention  of  appellant  Is  that  the  con- 
tract does  not  provide  for  a  forfeiture  until  the 
expiration  of  the  60  days'  grace  afforded  hhn 
\vlthln  which  to  become  reinstated  by  payment 
of  assessments;  that  an  agreement  that  a  con- 
tract shall  be  void  In  default  of  payment  at  a 
given  thne,  attended  by  a  further  agreement 
that  the  rights  of  a  party  thereto  may  be  sav- 
ed by  payment  within  60  days  thereafter,  is  re- 
pugnant to  and  inconsistent  with  the  idea  of 
forfeiture  before  the  expiration  of  the  60  days; 
that  forfeiture  implies  a  determination  of  the 
contract,  and,  if  complete,  reinstatement  would 
necessitate  a  new  contract  and  a  new  consid- 
eration, and  tliat,  as  there  was  no  new  con- 
tract or  new  consideration  provided  in  the 
case  at  bar,  the  retaistatement  Is  evidence  of 
the  existence  of  the  original  contract;  that 
no  forfeiture  could  have  been  declared  with- 
in the  60  days,  and  hence,  as  he  died  with- 
in thaj:  period,  his  right  passed  to  his  repre- 
sentative. In  mutual  benefit  societies  provi- 
sion Is  almost  invariably  made  In  the  charter, 
by-laws,  or  certificates  of  membership  for  as- 
sessments upon  members  for  the  payment  of 
death  losses,  and  for  forfeiture  of  all  rights  of 
membership  In  case  assessments  are  not  paid  In 
accordance  with  the  rules  and  regulations. 
Such  societies  have  no  practical  means  of  meet- 
ing their  frequently  recurring  obligations  except 
by  the  prompt  collection  of  such  assessments, 
and  it  has  been  found  necessary  to  adopt  strin- 
gent means  to  enforce  their  prompt  payment. 
Forfeitures  are  not  favored  In  law,  but  they 
will  be  enforced  for  a  breach  of  the  condition 
agreed  upon,  when  such  condition  Is  clearly 
set  out,  and  the  intention  of  the  parties  Is  made 
manifest.  If,  by  tiie  contract,  previous  notice 
is  a  necessary  precedent  to  the  forfeiture,  such 
notice  must  be  shown  to  have  been  given  be- 
fore the  forfeiture  can  occur.  If  the  forfeitiure 
Is  to  take  place  within  a  e^cified  time  after  no- 
tice, both  the  notice  and  the  lapse  of  the  time 
specified  thereafter,  during  the  life  of  the  in- 
sured, must  be  shown.  If,  In  addition  to  the 
rc^regoing  requisites,  some  action  by  the  society 
is  essential  to  crystallize  the  forfeiture,  such 


action  becomes  an  added  requisite,  and,  like 
the  others,  must  have  been  taken  during  the 
life  of  the  insiu^d,  to  perfect  the  forfeiture.  In 
other  words,  the  forfeiture  must  have  taken 
place  during  the  life  of  the  Insured.  The  rea- 
son of  this  is  that  the  contract  of  life  insur- 
ance, in  the  absence  of  express  stipulations  to 
the  contrary,  becomes  complete  at  the  death  of 
the  insured.  The  liability  or  nonliability  of  the 
insnrer  becomes  fixed  by  that  event  The  corol- 
lary right  of  the  plaintiff,  as  beneficiary  of 
Kdward  Carlson,  to  recover,  depends  equally, 
in  the  absence  of  some  question  of  waiver  or 
estoppel,  upon  the  conditions  existing  at  the 
moment  of  Carlson's  death. 

The  case,  then,  stands  thus:  Under  his  con- 
tract, Edward  Carlson  was  bound,  without  no- 
tice, to  pay,  on  or  before  the  last  day  of  each 
calendar  month,  to  the  collector  of  the  subordi- 
nate council  of  which  he  was  a  member,  all 
assessments  levied  against  blm  for  the  current 
month,  under  the  penalty  of  a  forfeitiu-e  of  bis 
beneficial  certificate  for  failure  so  to  do.  The 
forfeiture  took  place  eo  instantl,  by  operation 
of  law.  No  notice  or  action  by  the  society  was 
necessary  to  Its  consummation.  He  failed  to 
pay  his  assessments  for  November,  1894,  and 
on  December  1st  was  suspended  upon  the  books 
of  the  subordinate  and  supreme  council.  There 
was,  however,  a  condition  subsequent,  contain- 
ed In  the  by-laws  of  defendant,  and  made  a 
part  of  the  :igreement,  and  in  support  of  which 
his  payment  of  atssessments  was  a  sufficient 
consideration,  viz.  that  by  the  payment,  within 
60  days  after  forfeiture,  of  the  previous  as- 
sessments and  such  others  as  had  accrued  In 
the  interim,  he  could  defeat  and  annul  the  for- 
feiture. This  was  an  option  of  which  he  might 
avail  himself.  He  failed  to  do  so,  and  died 
within  the  60  days.  Could  his  beneficiary  avail 
herself  of  this  privilege  within  that  period? 
Bacon,  In  his  work  on  Benefit  Societies  and  Life 
Insurance,  at  section  38ob,  lays  down  the  rule 
as  follows:  "If  a  member  neglects  to  become 
reinstated  duri.ng  his  lifetime,  he  cannot  be  re- 
instated after  bis  death,  though  the  period  in 
which  he  might  be  reinstated  if  living  has  not 
expired."  "Where  a  member  had  been  sus- 
pended for  nonpayment  of  assessments,  and  he 
had  neglected  during  his  lifetime  to  secure  his 
reinstatement.  In  accordance  with  the  terms  of 
his  certificate,  by  paying  arrearage  while  in 
good  health  and  within  a  certain  time,  his  res- 
toration to  membership  cannot  be  effected  after 
his  death  by  payment  by  another  person  within 
the  time  limited  of  the  sum  due  from  him  at 
the  time  of  his  death."    Nlbl.  Mut.  Ben.  Soc  i 

Counsel  for  appellant  contends  that  the 
foregoing  quotations  are  founded,  not  upon 
principle,  but  upon  the  syllabus  In  Modern 
Woodmen  v.  Jameson,  29  Pac.  473,  and  that 
such  syllabus  Is  misleading,  in  not  stating 
certain  factors  present  there  and  not  Involved 
here.  A  rehearing  was  granted  in  that  case 
(30  Pac.  460,  31  Pac.  733).  and  the  court  final- 
ly held  that  the  member  had  not  in  fact  been 
suspended.    We  have  quoted  from  Bacon  and 
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Nlblack,  not  because  tbe  qnotations  are  based 
upon  Modem  Woodtaen  v.  Jameson,  but  be- 
cause we  regard  their  statements  as  being 
founded  in  elementary  principle.  Judge  Sey- 
mour D.  Thompson,  an  accretllted  authority 
on  the  subject  of  Corporations,  in  Borgraefe 
V.  Supreme  Lmlge,  22  Mo.  App.  127,  held  the 
following  language:  "It  was  argued  in  behalf 
of  the  plaintiff  at  the  bar  that  there  was 
no  forfeiture  in  this  case,  because  the  decla- 
ration of  a  forfeiture  is  a  judicial  act,  and  nei- 
ther Ada  Lodge,  nor  any  other  judicatory 
having  the  power  to  declare  a  forfeiture,  had 
so  adjudged.  This  contention  has  no  founda- 
tion, in  view  of  the  fact  that  under  the  provi- 
sion of  section  3  of  law  2,  above  -quoted,  it  is 
not  necessary  that  the  lodge,  or  any  other  ju- 
dicatory of  the  order,  should  adjudge  a  foi*- 
feiture  against  a  delinquent  member  for  non- 
payment of  an  assessment  for  a  death  benefit, 
but  that,  on  the  contrary,  the  suspension  at- 
taches by  operation  of  law.  There  is.  In  view 
of  this  provision,  a  plain  distinction  between 
this  case  and  cases  which  have  arisen  under 
the  constating  Instruments  of  mutual  insur- 
ance companies  and  other  benevolent  orders 
of  this  character,  where  the  governing  stat- 
ute recites  that  for  the  nonpayment  of  dues, 
or  other  named  delinquency,  the  member  may 
be  suspended  by  the  lodge  or  other  judica- 
toiTT.  Here  the  member  is  not  suspended  un- 
til the  lodge  or  other  designated  judicatory 
exercises  the  pow^er  of  suspension.  Olmstoad 
V.  Insurance  Co.,  50  Mich.  200,  15  N.  W.  82. 
The  reason  is  that  whatever  right  the  lodge  or 
the  order  may  have  against  the  member  for 
an  infraction  of  Its  rules  must  be  sought  in 
conformity  with  the  laws  and  rules  of  the  or- 
der. The  remedy  therein  prescribed  must  be 
exhausted  before  resort  can  be  had  to  the 
judicial  courts.  Chamberlain  v.  Lincoln,  129 
Mass.  70.  But  where,  as  in  this  case,  the  sus- 
pension attaches  by  operation  of  law  upon  an 
event  named,  and  the  member  dies  before  the 
suspension  has  been  set  aside  In  conformity 
with  the  rules  of  the  order,  there  can  be  no 
recovery  upon  his  benefit  certificate."  This 
view  seems  to  be  sustained  by  the  authori- 
ties. Society  V.  Baldwin,  8C  111.  479;  Rood  v. 
Association,  31  Fed.  62;  Madeira  v.  Society, 
10  Fed.  749;  McDonald  v.  Ross-Lewin.  29 
Hun,  87;  Blanchard  v.  Insurance  Co..  33  N. 
H.  9;  Society  v.  Helburn,  85  Ky.  1,  2  S.  W. 
495;  Brown  v.  Grand  Council,  81  Iowa,  400, 
46  N.  W.  1086;  Holland  v.  Supreme  Council, 
54  N.  J.  Law,  490,  25  Atl.  367. 

It  is  expressly  stipulated  by  the  parties 
herein  that  all  tbe  assessments  specified 
were  duly,  regularly,  and  properly  levied  and 
called,  and  were  payable  to  defendant  by 
Carlson  on  or  before  November  30, 1894,  as  to 
the  November  assessments,  and  on  or  before 
December  31,  1894,  as  to  the  December  as- 
sessments; "and  no  question  Is  raised  or 
arises  herein  as  to  the  calling,  legality,  etc.," 
of  said  assessments,  and  the  duty  of  Carlson 
to  pay  each  and  all  of  them;  (2)  "that  since 
November  30,  1894,  Carlson  stood,  and  now 


stands,  upon  the  books  of  LIvermore  Council 
•  *  *  and  the  defendant,  suspended  from 
membership,  •  *  •  and  is  not  now,  and 
has  not  been  since  said  last  day  of  Novem- 
ber, 1894,  In  good  standing  upon  the  books  of 
this  defendant."  "Good  standing  upon  the 
books  of  the  supreme  council"  at  the  date  of 
death,  and  payment  of  all  assessments  called 
for  the  benefit  fund  within  the  time  and  in 
the  manner  required  by  the  by-laws,  were  the 
conditions  of  Carlson's  agreement.-  Not  hav- 
ing complied  with  these  conditions,  his  benefi- 
ciary cannot  recover,  unless  defendant  has 
waived  the  forfeiture,  or  has  performed  some 
act  or  omitted  to  perform  some  act  whereby 
an  estoppel  can  be  Invoked  against  It. 

Appellant  contends:  (1)  That  the  levy  and 
notice  of  the  December  assessments  was  a 
waiver  of  any  forfeiture  to  which  defendant 
was  entitled  by  nonpayment  of  the  November 
assessment;  (2)  that  In  case  of  each  of  the 
assessments  a  larger  sum  was  demanded  than 
was  due;  (3)  that  notice  of  the  December  as- 
sessment was  void,  because  it  called  for  pay- 
ment December  30th,  instead  of  December 
31st.  It  is  a  general  rule  that,  if  an  insur- 
ance company,  after  knowledge  of  any  de- 
fault for  which  It  tnight  terminate  the  con- 
tract of  insurance,  enters  Into  negotiations  or 
transactions  with  the  assured  which  recog- 
nizes the  continual  validity  of  the  poli(!y,  and 
treats  It  as  still  in  force,  the  right  to  claim 
a  forfeiture  for  such  previous  default  is  waiv- 
ed. Murray  v.  Association.  90  Cal.  402.  27 
Pac.  309,  and  cases  there  cited.  That  rule 
has  no  application,  however,  to  a  case  like 
the  present,  where  the  insured  has  a  right  to 
reinstatement  within  CO  days  after  forfeiture 
upon  paying  the  amount  due  and  all  accruing 
assessments  subsequent  to  tbe  default  and 
prior  to  reinstatement.  Manifestly,  tlie  com- 
pany, In  such  a  ca.se,  must  continue  t»  levy 
the  assessments;  and  to  give  notice  thereof 
Is  but  to  Impart  needed  Information  to  the  In- 
sured, to  the  end  that  he  may  exercise  his 
right  of  reinstatement.  Nlblack,  after  dis- 
cussing the  question  of  waiver,  states  the 
rule  In  cases  like  the  present  as  follows: 
"When  a  delinquent  member  has  a  right  to 
reinstatement  to  benefits  under  his  contract 
of  Insurance,  either  with  or  vrithout  condi- 
tions, the  making  of  subsequent  assessments 
which  he  Is  required  to  pay  before  he  can  be 
reinstated,  and  the  giving  him  notice  thereof, 
do  not  In  any  manner  waive  his  fli-st  default, 
but  are  entirely  consistent  with  the  duty  of 
the  society  towards  him  until  he  has  been 
In  arrears  for  the  time  stipulated  within 
which  he  may  be  reinstated," — citing  Lelltng- 
well  V.  Grand  Lodge,  86  Iowa.  279,  53  N.  W. 
243;  Schmidt  v.  Modern  Woodmen,  84  Wis. 
101,  54  N.  W.  264;  Stiepel  v.  Association,  55 
Mo.  App.  224;  Nibl.  Mut.  Ben.  Soc.  §  300.  p. 
585;  Insurance  Co.  v.  Cochran,  88  Pa.  St.  'SH); 
Lantz  V.  Insurance  Co.,  139  Pa.  St.  540.  21 
Atl.  80;  Lyon  v.  Supreme  Assembly.  1.53  Mass. 
83,  20  N.  E.  2.30;  Insurance  Co.  v.  Ijiury.  84 
Pa.    St.  43.     There  Is  a   class  of   cases   in 
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which  notices  were  given  by  the  insurers  cal- 
culated to  mislead  the  Insured,  of  which  such 
cases  as  Moore  t.  Order  of  Railway  Con- 
ductors (Iowa)  57  N.  W.  G23,  and  Murray  v. 
Association,  90  Cal.  402,  27  Pac.  300,  ai-e  sam- 
ples. But  the  case  at  bar  is  clearly  distln- 
^ishable  from  those  of  that  class. 

The  sum  of  one  dollar,  included  in  the  No- 
vember notice  of  dues  to  the  local  council, 
was  proper.  The  quarterly  dues  were  pay- 
able in  advance  on  the  first  meeting  in  Oc- 
tober, etc.,  and,  although  not  delinquent  until 
the  end  of  the  quarter,  it  was  due  and  pay- 
able from  the  beginning  of  the  quarter.  True, 
Carlson  had  paid  it  to  one  Lenhart,  but,  as  be 
failed  to  pay  it  over  to  the  collector,  and  Is 
not  shown  to  have  sustained  any  relations  to 
the  council,  ofiScial  or  otherwise,  this  could  not 
avail  to  the  benefit  of  Carlson..  Carlson  was, 
however,  suspended  for  the  nonpayment  of 
the  November  assessments  by  the  grand  body, 
which  had  nothing  whatever  to  do  with  the 
dues  of  the  local  council;  hence,  we  are  not 
concerned  with  the  latter.  We  need  not 
conMder  the  question  of  the  December  assess- 
ments, as  Carlson's  default  was  perfect  on 
the  November  assessments.  We  recommend 
that  the  Judgment  be  afilrmed. 

We  concur:     HAYNES,  C;   BRITT,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  is  af- 
firmed. 


<23  Colo.  217) 

NEWMAN  et  al.  v.  BULLOCK. 

(Supreme  Court  of  Colorado.     Oct.  31,  1896.) 

JonoMENT— Recitals— Jdrisdiction. 

1.  A  misrecital  in  a  decree,  to  the  effect  that 
an  intervener  was  a  defendant,  is  not  fatal  to 
the  decree,  where  the  intervener  resisted  plain- 
tiff's claim. 

2.  Where  an  intervener,  in  a  suit  in  which  the 
ownership  of  certificates  of  atoclt  was  in  ques- 
tion, presented  for  determination,  without  objec- 
tion tieing  made,  the  subject-matter  of  the  va- 
lidity of  the  certificates,  there  was  an  issue  i)e- 
fore  the  court  as  to  the  validity  of  such  certifi- 
cates which  conid  be  properly  adjudicated, 
though  the  pleadings  presented  no  direct  issue. 

Error  to  district  court,  Arapahoe  county. 

Petition  by  R.  S.  Bullock,  trustee,  against 
Charles  Newman,  president,  and  William  L. 
Stephens,  secretary,  of  the  Swansea  Gold  & 
Silver  Mining  Company,  to  punish  for  con- 
tempt. From  an  order  of  imprisonment,  de- 
fendants bring  error.     Affirmed. 

In  January,  1891,  in  the  district  court  of 
Arapahoe  county,  the  defendant  in  error  filed 
bia  petition,  naming  as  respondents  the  plaln- 
tiffs  in  error,  Charles  Newman  and  William 
L.  Stephens,  as  president  and  secretary,  re- 
spectively, of  the  Swansea  Gold  &  Silver 
Mining  Company,  in  which  he  asked  that  they 
be  declared  guilty  of  contempt  for  failure  to 
comply  with  a  Judgment  theretofore  (in  1880) 
rendered  agahist  the  said  company,  directing 
the  officers  thereof  to  issue  to  the  petitioner  a 


certificate  for  6,000  shares  of  the  capital 
stock  of  said  company.  To  this  petition  the 
respondents  at  various  times  interposed  a 
number  of  objections  in  the  way  of  raotfons 
to  quash  and  demurrers,  and  it  was  not  until 
the  following  September  that  the  respondent 
Newman  filed  his  answer  to  said  petition, 
which,  in  substance,  is  the  same  as  the  an- 
swer of  his  co-respondent,  Stephens,  which 
was  filed  in  the  latter  part  of  the  previous 
January.  A  demmTer  by  the  petitioner  to 
these  answers,  upon  the  ground  that  they  did 
not  constitute  a  sufficient  excuse  for  a  failure 
to  comply  with  the  said  judgment,  was  sus- 
tained by  the  court,  and  the  respondents, 
electing  to  stand  by  their  answers,  were 
thereupon  by  the  court  declared  guilty  of 
contempt,  and  ordered  within  a  specified  time 
to  issue  to  the  petitioner  the  certificate  of 
stock  in  controversy;  and  upon  a  failure  to 
do  so  it  was  ordered  that  they  and  each  of 
them  should  be  lmiH:lsoned  In  the  county  jail 
of  Arapahoe  county  until  they  complied  with 
the  order.  From  the  answers  of  the  respond- 
ents and  the  other  pleadings  in  this  proceed- 
ing the  following  facts  appear:  In  the  year 
1881  there  was  incorporated  under  the  iawis 
of  this  state  the  Marrs  Consolidated  Miulng 
Company.  Of  its  capital  stock  a  certificate 
for  6,0(K)  shares  was  issued  and  delivered  to 
one  George  W.  Mlddleton.  Thereafter,  the 
defendant  in  error,  R.  S.  Builock,  as  trustee, 
became  the  owner  of  said  certificate  by  as- 
signment, but  failed  to  secure  a  transfer  of 
the  stock  upon  the  books  of  the  company 
within  60  days  after  the  assignment,  as  the 
statute  of  this  state  requires.  Gen.  St.  1883, 
f  269;  MUls'  Ann.  St.  §  508.  About  this  time 
the  name  of  the  company  was  duly  changed 
to  that  of  the  "Swansea  Gold  &  Silver  Min- 
ing (jompany."  The  officers  of  the  company 
questioned  the  validity  of  this  certificate. 
They  refused  on  that  ground  to  make  the 
transfer  and  exchange  desired  by  Builock,  and 
requested  him  to  bring  a  suit  against  it  to 
determine  the  legality  of  the  same,  which  he 
did  not  do.  Before  any  transfer  was  made, 
various  suits  were  brought  against  Mlddleton 
and  others,  and  in  aid  thereof  attachments 
were  issued  and  the  writs  levied  upon  this 
stock;  the  creditors  asserting  that  it  was  the 
property  of  Mlddleton,  standing,  as  it  did,  on 
the  books  of  the  company  in  his  name  for 
more  than  00  days  after  the  assignment  by 
him.  Judgments  in  some  of  these  suits  were 
duly  rendered,  and  executions  were  sued  out 
and  delivered  to  the  sheriff  of  Arapahoe  coun- 
ty, who,  in  pursuance  of  the  commands  of 
the  writ,  threatened  to  sell  this  certificate  and 
the  stock  represented  thereby  as  the  property 
of  Mlddleton.  Thereupon  the  defendant  in 
error  here,  claiming  to  own  said  certificate  of 
stock,  as  trustee,  brought  his  action  In  the 
district  court  of  Arapahoe  county  to  establish 
Ids  ownership  of  the  stock,  and  to  restrain 
the  sheriff  from  making  sale  thereof  as  the 
property  of  Mlddleton.  All  of  the  attaching 
creditors  were  not  made  parties  defendant  to 
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tbe  salt  Dnrln?  the  pendency  thereof,  the 
State  National  Bank  of  Denver  and  others, 
attaching  creditors,  asked  leave  of  the  court 
to  Intervene.  Permission  was  granted,  and 
In  its  petition  the  bank  claimed  an  interest  in 
the  subject-matter  of  the  litigation  adverse  to 
both  of  the  parties,— that  is,  it  claimed  that 
the  stock  In  controversy  belonged  to  Middle- 
ton,  and  not  to  the  plaintiff,  and  that  its  lien, 
by  virtue  of  the  levy  of  Its  attachment  writ, 
was  superior  to  the  lien  of  the  attaching  cred- 
itors who  were  made  parties  defendant  in  the 
original  action.  In  this  petition  the  bank 
asked  that  tbe  mining  company  and  Middle- 
ton  be  brought  into  court  to  answer  Its  peti- 
tion of  haterventlon,  to  the  end  that  the  entire 
controversj'  toucliing  "the  date,  number,  and 
ownership"  of  the  certificate  be  determined. 
Middleton  was  not  made  a  party,  or  brought 
in  to  answer  the  petition  of  the  bank;  but, 
process  was  served  upon  the  mining  company, 
and  In  response  thereto  it  appeared  and  made 
answer  to  the  bank's  petition,  in  which,  among 
otjier  things,  It  alleged  that  it  was  uuatde  to 
determine  for  Itself  whether  the  certificate 
In  controversy  was  or  was  not  valid.  It  de- 
nied any  knowledge  as  to  the  ownership  of 
such  certificate,  and  cUsdaimecT  any  ownership 
or  interest  therein;  and  it  asked  that  all  of 
the  parties  in  any  way  interested  in  the  own- 
ership or  validity  of  the  certificate  be  brought 
hi,  and  their  rights  determined.  Bullock,  the 
plaintiff  In  the  action,  also  filed  an  answer 
to  tbe  bank's  petition,  denying  Middleton's 
owner.<;bip  of  the  stock  In  question,  and  deny- 
ing also  that  the  bank  had  any  Interest  there- 
in, either  by  virtue  of  its  attachment  oe  oth- 
erwise. None  of  the  original  parties  to  the 
action,  either  plaintiff  or  defendants,  made 
any  objection  to  the  filing  of  the  petition  by 
the  bank,  or  to  the  answer  thereto  Interposed 
by  the  Swansea  Mining  Company.  In  this 
state  of  the  pleadings,  the  action  proceeded 
to  a  hearing  before  the  court,  and  findings  of 
fact  were  made  to  the  effect  that  Bullock 
was  the  owner  of  the  certificate  of  stock  in 
controversy,  that  the  same  was  a  valid  and 
legal  certificate,  and  the  shares  thereby  repre- 
sented were  legal  and  valid  shares  of  the 
capital  stock  of  said  mining  company;  upon 
which  findings  a  decree  was  entered  adjudg- 
ing and  establishing  Bullock's  ownership  of 
said  stock,  and  enjoining  the  sheriff  from 
making  a  sale  thereof  as  the  property  of  Mid- 
dleton. The  decree  further  provided  and  di- 
rected that  the  officers  of  the  mining  company, 
within  a  time  fixed  in  the  decree,  upon  the 
production  and  delivery  to  them  of  the  orig- 
inal certificate  by  BuUock,  Issue  to  him,  in 
lieu  thereof,  a  certificate  of  the  capital  stock 
of  the  Swansea  Gold  &  Silver  Mining  Com- 
pany for  0,000  shares.  In  the  decree  are 
found  these  recitals:  "This  cause  coming  on 
this  day  to  be  heard  upon  the  Issues  Joined 
herein  between  the  said  plaintiff  and  the  de- 
fendants *  *  •  the  Swansea  Gold  and  Sti- 
ver Mining  Company,  •  »  *  and  the  court 
having  read  and  considered  the  pleadings  filed 


herein,  and  having  heard  and  considered  the 
testimony  and  depositions  of  witnesses  on  be- 
half of  the  parties  hereto,  and  the  arguments 
of  theh:  respective  counsel,  and  being  fully  ad- 
vised In  the  premises,  doth  find,"  etc.  An 
appeal  by  some  of  the  defendants  in  the  orig- 
inal action  (but  in  which  the  mining  comimny 
did  not  Join)  was  perfected  to  this  court,  and, 
the  Judgment  was  thereafter,  in  October, 
1803,  affirmed.  Weber  v.  Bullock,  19  Colo. 
214,  35  Pac.  183. 

Charles  H.  Toll  and  Wm.  R.  Barbour,  for 
plaintiffs  in  error.  Lafe  Pence,  J.  S.  McGin- 
nls,  and  Sullivan  &  May,  for  defendant  in  er- 
ror. 

CAMPBELL,  3.  (after  stating  the  facts).  In 
the  answers  of  the  re^wndents  it  Is  averred 
that  upon  the  trial  of  the  original  action  there 
was  no  Issue  Joined,  either  as  between  BullodJ, 
the  original  plaintiff,  and  the  Swansea  Mining 
Company,  or  as  between  the  original  defend- 
ants in  that  action  and  said  company,  or  as  be- 
tn-een  the  State  National  Bank,  as  intervener, 
and  the  said  company,  as  to  the  validity  or 
genuineness  of  the  certificate  of  stock  In  con- 
troversy, or  the  shares  represented  thereliy, 
otherwise  than  as  appears  from  the  pleadings 
filed  In  that  case,  an  abstract  at  which  has  been 
set  out.  For  this  reason  It  Is  wged  tliat,  inas- 
nmch  as  it  Is  said  that  no  issue  was  Joined 
thereupon,  the  decree  of  the  court,  in  so  far 
as  It  purported  to  establish  the  validity  of  tbe 
stock  and  to  order  the  officers  of  the  comimny 
to  issue  a  new  certificate  In  lieu  thereof,  was 
absolutely  void.  Upon  this  theory  it  was  that 
respondents,  under  advice  of  counsel,  refused 
to  comply  with  said  Judgment;  and  this  is  the 
poUit  upon  which  they  cliiefiy  rely  here.  There 
are  some  otiier  objections,  more  or  less  of  a 
technical  nature,  interposed  by.  them,  upon 
which  errors  have  }xea  assigned  and  argued, 
but  we  consider  none  of  them  of  sufficient  mer- 
it to  demand  a  consideration.  We  proceed, 
therefore,  directly  to  a  consideration  of  the 
main,  and  the  only  important,  question  Involv- 
ed In  this  controversy. 

If  this  decree  is  void,  re^wndents  were  not 
guilty  of  contempt  of  court  In  refusing  to  obey 
It.  Smith  V.  People,  2  Colo.  App.  99,  29  Pac. 
SJCM;  Rap.  Contempt,  §  33.  The  decree  shows 
upon  Its  face  that  the  matters  adjudicated  were 
such  as  come  within  tlie  general  Jurisdiction  c^ 
district  courts  in  this  state.  If  tliey  were  real- 
ly In  issue  In  the  case,  or  so  treated  and  litigat- 
ed, or  the  parties  were  actually  heanl  upon 
them,  the  decree  is  presumptively  valid,  as  It 
recites  that  those  affected  were  before  the 
court  as  parties  to  the  action.  The  various  In- 
firmities rendering  the  decree  void,  said  to  be 
apparent  from  an  inspection  of  the  record,  set 
out  in  full  In  these  proceedings,  we  now  proceed 
to  consider.  It  is  safe  to  say  that  the  tendency 
of  tbe  later  authorities,  especially  in  tbe  fe<l- 
eral  courts,  is  to  enlarge  the  definition  of  Juris- 
diction to  make  it  Include  not  only  the  power 
to  hear  and  determine,  but  also  the  power  to 
render  the  particular  Judgment  in  the  particu- 
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lar  case.  In  other  words,  "In  order  to  the 
vallditj-  of  a  judgment,  the  court  must  have 
Jurisdiction  of  the  persons,  of  the  subject-mat- 
ter, and  of  the  particular  question  which  It 
assumes  to  decide."  "Neither  can  It  go  beyond 
the  Issues  and  pass  upon  a  matter  which  the 
parties  neither  submitted  nor  intended  to  sub- 
mit for  Its  determination."  1  Black,  Judgm.  H 
215,  242;  Johnson  v.  Johnson,  20  Colo.  143,  36 
Pac.  898;  12  Am.  &  Eng.  Enc.  Law,  247,  note 
1  et  seq.;  Munday  v.  Vail,  34  N.  J.  Law,  418; 
Reynolds  v.  Stockton,  140  U.  S.  254,  11  Sup. 
Ct.  773.  This  being  so,  It  is  said  that  the  court 
exceeded  Its  jurisdiction  In  rendering  judgment 
against  the  Swansea  Gold  &  Sliver  Mining 
Company  in  favor  of  the  plaintiff  Bullock- 
First,  because  It  was  not  a  party  to  the  action; 
second,  because  the  subject-matter  in  dispute 
between  plaintiff  and  the  defendants  in  the 
main  action  was  the  ownership  of  a  certificate 
of  stock,  and  no  other  or  different  issue,  such 
as  the  validity  of  that  certificate,  could  be 
thrust  into  the  case,  either  by  the  Intervener  or 
the  mining  company  In  Its  answer  to  such  peti- 
tion of  Intervention;  third,  as  a  matter  of  fact, 
no  Issue  touching  the  validity  of  the  certificate 
was  presented  in  the  case,  either  as  between 
the  mining  company  and  the  plaintiff,  Bullock, 
or  as  between  the  original  plaintiff  and  the  de- 
fendants, or  the  mining  company  and  the  in- 
tervener, or  by  any  of  the  parties  to  the  ac- 
tion. If  either  of  these  three  contentions  is 
borne  out.  It  follows  that  the  decree  Is  void. 
But  the  claim  of  the  plaintiffs  in  error  rests 
purely  upon  assumption.  Though  averments  to 
the  above  effect  are  In  their  answers,  they  are 
but  conclusions  of  law  of  the  pleaders,  and  are 
contradicted  by  the  facts  alleged  in  the  same 
pleadings.  The  appearance  of  the  mining  com- 
pany was  In  obedience  to  a  writ  to  answer  the 
petition  of  Intervention  of  the  bank.  The  re- 
cital in  the  decree  that  it  was  a  defendant'^  in 
the  action  Is,  therefore,  not  strictly  correct  in 
the  sense  that  it  was  one  of  the  original  de- 
fendants. In  the  sense,  however,  that  It  made 
a  claim  antagonistic  to  the  plaintiff,  as  to  him 
It  sustained  the  relation  of  a  defendant.  Be 
this  as  It  may,  the  record  does  show  that  it 
was  a  party  to  the  action,  and  a  mere  misrecltal 
in  the  decree  as  to  the  true  relation  which  It 
bore  therein— so  long  as  It  was  in  fact  a  party, 
and  In  substance  was  a  defendant  resisting 
something  claimed  by  the  plaintiff  In  the  case 
— is  not  fatal  to  the  decree. 

We  may  concede  that  the  issue  joined  be- 
tween the  plaintiff  Bullock  and  the  defendants 
was  over  the  ownership  of  a  certificate  of  stock, 
and  that  a  new  or  different  issue  cannot  be  in- 
troduced Into  a  cause  by  a  petition  of  Interven- 
tion, and  that  said  new  issue,  if  It  was  present 
at  all  In  the  case,  was  brought  in  by  the  min- 
ing comi>any  In  its  answer  to  the  petition  of  In- 
tervention filed  by  the  bank,  and  that  It  was, 
In  f&ct,  an  Issue  different  from  that  In  the 
main  action.  If  a  proper  objection  had  been 
seasonably  Interposed,  neither  the  Intervener 
nor  the  one  answering  to  Its  petition  of  inter- 
vention could  have  been  permitted  to  change 


the  issues  joined  In  the  main  action.  Van  Gor- 
den  V.  Ormsby,  55  Iowa,  657,  8  N.  W.  C25; 
Mayer  v.  Stahr,  35  La.  Ann.  57;  17  Am.  & 
Eng.  Enc.  Law,  646  et  seq.  But  If  such  new 
Issue  is  of  such  a  nature  that  In  a  proper  case 
It  comes  within  the  Jurisdiction  of  the  court,  if 
no  objection  In  the  lower  court  is  made  by  any 
of  the  parties  concerned  to  its  Introduction  Into 
the  case,  no  such  objection  can  thereafter  be 
made  or  raised  upon  a  direct  review  of  the 
Judgment,  much  less  upon  a  collateral  attack 
by  the  very  party  who  tendered  the  Issue.  Mc- 
Kenty  v.  Gladwin,  10  Cal.  227;  Smith  v.  Pen- 
ny, 44  Cal.  161;  People  v.  Rels,  76  Cal.  260,  18 
Pac.  309;  Sanxey  v.  Glass  Co.,  63  Iowa,  707, 
17  N.  W.  429;  17  Am.  &  Eng.  Enc.  Law,  648. 
We  come  now  to  the  crucial  question  in  the 
case.  Counsel  ingeniously  argue  that  the  ques- 
tion of  the  validity  of  the  certificate  was  not, 
as  a  matter  of  fact,  mooted  in  the  pleadings  or 
litigated  by  the  parties.  As  we  understand 
them,  their  argument  is  that  in  its  answer  to 
the  Imnk's  petition  the  mining  company  did  not 
exiH-essly  or  positively  allege  that  the  certificate 
was  or  was  not  invalid,  and  there  was  no  denial 
or  response  of  any  kind  by  any  of  the  parties 
to  its  answer;  therefore  there  was  no  issue 
raised  touching  the  genuineness  of  this  certifi- 
cate. Ordinarily  an  issue  of  fact  Is  raised  by 
an  allegation  In  one  pleading  and  a  denial  hi 
another;  but  an  issue  may  be  presented  with- 
out a  denial.  For  example,  an  allegation  of 
partnership  In  a  complaint  brought  to  dissolve 
the  co-partnorship  presents  an  Issue  which  the 
court  may  determine,  though  no  denial  of  that 
allegation  Is  found  in  the  answer.  So  here, 
when  the  Swansea  Company  presented  for  de- 
termination the  subject-matter  of  the  validity 
of  this  certificate,  the  mere  fact  that  no  denial 
was  nvuJe  by  any  other  party  does  not  eliminate 
that  point  from  the  case.  Up  to  the  time  of 
the  filing  of  the  answer  by  It  to  the  bank's  peti- 
tion the  only  Issue  before  the  court  was  that 
of  ownership.  But  the  mining  company,  when 
summoned  In,  vcrfnntarily  raised  another  and 
different  Issue,  and  expressly  asked  the  court  to 
determine  It  It  made  no  claim  for  Itself,  or  In 
l)ehalf  of  any  of  Its  stockholders,  or  In  favor 
of  any  other  party,  of  ownership  of  the  stock 
In  controversy.  But  for  years  it  had  refused 
to  issue  In  lieu  thereof  another  certificate  In 
the  new  name  of  the  company,  upon  the  admit- 
ted ground  that  Its  officers  could  not,  with  safe- 
ty to  themselves  or  in  justice  to  the  stockhold- 
ers, issue  such  certificate  without  having  Its 
validity  adjudicated  in  a  proper  proceeding  by 
a  court  of  competent  Jurisdiction.  To  end  all 
such  controversy,  it  therefore,  in  this  proceed- 
ing, perhaps  somewhat  irregularly,— and,  had 
a  proper  objection  been  made  by  an  interested 
party,  possibly  the  attempt  would  have  been 
unsuccessful,— asked  the  coiHt  to  determine  this 
question  for  those  Interested  therein.  No  other 
pleadings  by  the  other  parties  were  necessary, 
and  if  no  objection  was  made  (as  there  was 
not)  the  court  might  pnH>erly  adjudicate  upon 
the  matter  submitted.  That  it  did  so  Is  ap- 
parent from  the  record  of  that  case.    True  It 
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is  tbat  tbere  Is  no  express  recital  in  the  de- 
cree that  evidence  was  heard  as  to  this  partlcu- 
Ur  question  of  validity;  but  the  decree  recites 
that  the  parties,  including  the  Swansea  Mining 
Company,  appeared  at  the  hearing,  and  evi- 
dence was  offered  by  the  parties  to  the  action 
upon  the  issue  joined,  and  findings  were  made 
both  as  to  the  ownersWp  and  validity  of  the 
stock  in  controversy.  It  appears,  therefore, 
that  the  parties  had  an  opportunity  to  be  heard, 
and  in  fiact  were  heard,  upon  the  question  of 
the  validity  of  the  stock,  and  treated  the  same 
as  an  issue  in  the  case,  and  as  though  It  was  in 
the  pleadings.  In  speaking  of  tliat  section 
(section  1,  art.  4)  of  the  federal  constitution 
which  provides  that  "fuU  faith  and  credit  shall 
be  given  in  each  state  to  the  public  acts,  rec- 
ords and  Judicial  proceedings  of  every  other 
state,"  Mr.  Justice  Brewer,  in  the  case  of 
Reynolds  v.  Stockton,  supra,  says:  "The  re- 
quirements of  that  section  are  fulfilled  when  a 
judgment  rendered  in  a  court  of  one  state, 
which  has  jurisdiction  of  the  subject-matter 
and  of  the  person,  and  which  Is  substantially 
responsive  to  the  Issues  presented  by  the  plead- 
ings, or  is  rendered  under  such  circumstances 
that  it  is  apparent  that  the  defeated  party  waa 
in  fact  heard  on  the  matter  determined,  is  rec- 
ognized and  enforced  In  the  courts  of  another 
state."  That  this  Issue  as  to  the  validity  of 
the  stock  was  not  only  raised  by  the  pleadings, 
but  that  the  mining  company  and  the  other  par- 
ties were  in  fact  heard  on  the  matter  determin- 
ed, and  that  the  judgment  was  fairly  responsive 
to  such  Issues,  we  have  no  doubt.  The  judg- 
ment Is  therefore  affirmed.    Affli-med. 


(23  Colo.  167) 

LAST  CHANCE  MINING  &  MILLING  CO. 

V.  AMES. 
(Supreme  Court  of  Colorado.     Oct.  19,  1896.) 
EMPLOTEa—lNjUKiES—I.NSTRt-CTiONS— False  Testi- 

MONT — APPLIAXCES — MASTER'S   DDTT 

—Evidence. 

1.  In  an  action  for  death  of  an  empluy£  caused 
by  a  skip,  in  which  he  was  beiog  raised  out  of 
a  mine,  leaving  the  track,  it  appeared  that  the 
decedent  was  the  eleventh  to  get  on  the  skip; 
that  a  rule  of  the  mine,  of  which  the  defendant 
had  notice,  prohibited  more  than  six  at  a  time 
riding  on  the  skip.  Held,  that  an  instruction 
that  decedent  was  not  guilty  of  contributory 
negligence  if  he  was  ordered  to  get  on  by  the 
skip  tender  should  be  qualified  by  stating  that, 
if  no  emergency  existed,  it  was  the  duty  of  de- 
cedent, notwithstanding  the  order,  to  refuse  to 
get  on  if  to  an  ordinarily  careful  man  it  was 
manifestly  dangerous  so  to  do. 

2.  A  refusal  to  give  an  instruction  based  on 
and  applicable  to  the  facts  in  evidence  which  are 
not  covered  by  other  instructions,  is  error. 

3.  It  is  error  to  instruct  that  the  entire  evi- 
dence of  a  witness  who  had  testified  falsely  as 
to  a  material  fact  may  be  disregarded,  except 
whore  corroborated,  without  limiting  it  to  false 
testimony  corruptly  given,  where  the  evidence 
shows  that  the  false  testimony  was  given  under 
an 'honest  mistake. 

4.  An  instruction  that  an  employer  must  ex- 
ercise such  care  to  furnish  safe  appliances  as 
an  ordinarily  prudent  man  would  exercise,  hav- 
ing regard  for  bis  own  and  the  "safety  of  those 
nearest  and  dearest  to  him,"  is  erroneous,  as 


imposing  a  degree  of  care  on  the  employer  high- 
er than  ordinary  care. 

5.  In  an  action  for  death  of  an  employe  by  a 
skip,  upon  which  he  was  being  raised  out  of  a 
mine,  leaving  the  track,  it  was  error  to  admit 
p_vi(lence  of  defects  in  the  track  in  other  por- 
tions of  the  mine,  in  the  absence  of  a  claim  tliat 
the  track  generally  was  improperly  constructed. 

Appeal  from  district  court.  Mineral  county. 

Action  by  Ella  E.  Ames  against  the  Last 
Chance  Mining  &  Milling  C!ompany.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Ella  E.  Ames,  as  the  surviving  wife  of 
Fred  Ames,  instituted  this  action  to  recover 
damages  on  account  of  the  deatb  of  her  hus- 
band, alleged  to  have  been  caused  by  the 
negligence  of  the  defendant  company.    In  its 
answer    the    mining    company    denied    the 
charge  of  negligence,  and  alleged  that  the 
death  of  plaintiff's  husband  was  caused  by 
his  own  lack  of  care.     On  the  issues  thus 
raised,  there  was  a  trial  before  a  jury,  which 
found  for  the  plaintiff,  in  the  sum  of  $o,000, 
and  upon  this  verdict  the  court  entered  judg- 
ment, to  reverse  which  the  defendant  has  ap- 
pealed to  this  court.     The  plaintifTs  husband 
was  employed  as  a  trammer  to  work  in  the 
fourth  level  of  defendant's  mine.     The  com- 
pany was  operating  this  mine  by  means  of  a 
shaft  about  14  feet^  wide,  which  was  divided 
into  three  compartments,  substantially  equal 
In  dimensions,  the  north  and  south  compart- 
ments of  which  were  used  as  skip  or  ear 
ways,  and  the  middle  one  as  a  man  way.    In 
sinking  this  shaft,  the  foot  wall  of  the  vein 
was  followed,  and  for  the  first  70  feet  the 
pitch  of  the  shaft  ran  at  an  incline  from  the 
horizontal  of  about  80  degrees;  for  the  next 
300  feet,  about  63  degrees;  and,  for  the  resi- 
due of  the  distance,  about  50  degrees.     The 
course  of  the  shaft,  as  it  was  first  construct- 
ed, slightly  Inclined  to  the  right  or  north 
from  a  perpendicular  plane  drawn  through 
a  direct  east  and  west  line,  but  was  after- 
wards changed  so  that  it  was  substantially 
straight.     The  shaft  was  cribbed,  and  in  the 
center  of  the  north   skip  compartment,    in 
which  the  accident  occurred,  was  laid  a  track 
upon  which  the  skip  was  operated.      The 
track  was  about  3  feet  2  inches  wide.     The 
skip  or  car  which  was  used  for  hauling  up 
ore,  and  lowering  and  raising  the  men  as 
they  went  to  their  work  and  departed  from 
the  mine,  ran  upon  this  track,  and  Is  a  box 
of  Iron,  rectangular  in  form,  with  the  excep- 
tion that  at  its  upper  end,  instead  of  being 
square,  it  is  sloping.     The  bottom  of  the  skip 
is  aVi  feet  in  length,  and  the  top  3^  feet  in 
length,  the  height  2t4  feet,  and  the  widtli  2 
feet  10  inches.     The  skip  runs  upon   four 
wheels,  one  pair  about  6  Inches  from    tbe 
lower  end,  and  the  front  pair  about  3Yj  te^t 
from  the  lower  end.     At  or  near  its  lower 
end  is  fastened  a  ball,  which  runs  up  at  each 
side,  passing  over  the  front  of  the  skip,  and 
to  the  center  of  the  ball  Is  fastened  a  cable 
by  means  of  which  the  skip  is  raised  and 
lowered.    On  this  bail,  near  tbe  front  of  tbe 
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•kip,  shoes  are  fastened,  one  on  each  side, 
(V'blch  run  upon  the  guide  rails,  fastened  to 
center  pieces  or  uprights;  and  the  object  of 
this  contrivance  Is  for  safety  in  Checl^ing  the 
fall  of  the  skip  in  case  of  a  break  or  sudden 
slacking  of  the  cable.  The  specific  negli- 
gence charged  against  the  defendant  is  that 
it  carelessly  apd  unsklllf  uUy  constructed  and 
maintained  this  shaft  and  tirack  and  the  oth- 
er appliances  connected  therewith,  so  that 
they  were  dangerous,  unsafe,  and  unfit  for 
use;  that  the  track  w^as  unlevel  and  uneven, 
the  south  rail  being  lower  than  the  north 
'  one;  that  there  were  depressions  In  the  track; 
that  the  shaft  was  not  straight,  but  winding, 
so  that  the  track  was  curved;  and  that  the 
guides  upon  which  the  bail  of  the  car  rested 
were  of  imperfect  material,  and  unsafe  in 
strength  for  the  purpose  required.  And,  by 
reason  of  such  negligent  acts.  It  is  alleged 
that  on  November  5,  1893,  while  the  plain- 
tiff's husband  was  being  raised  from  the 
fourth  level  of  the  mine  in  which  he  was 
working,  the  skip  upon  which  he  was  being 
hoisted  left  the  track,  and  one  of  the  guides 
to  the  skip  broke,  and  deceased  was  thereby 
forced  between  the  skip  and  one  of  the  posts 
projecting  into  the  shaft  from  the  partition 
of  the  compartment,  and  was  killed.  The 
specific  act  of  negligence  attributed. to  the  de- 
ceased by  the  defendant  is  that  he,  with  full 
knowledge  of  the  danger,  voluntarily  got  up- 
on, and  rode  in,  this  skip,  at  a  time  when 
there  were  12  men  therein,  and  that  the  skip 
so  overloaded  was  manifestly  dangerous  even 
to  a  casual  observer,  and,  by  reason  of  such 
overloading,  the  skip  left  the  track,  and  the 
injury  thereby  resulted.  There  was  evidence 
tending  to  establish  plaintiff's  cause  of  ac- 
tion, as  well  as  to  substantiate  the  affirma- 
tive defense  of  contributory  negligence.  In- 
terposed by  the  defendant. 

Wolcott  &  Vaile  and  W.  W.  Field,  for  appel- 
lant Cavanagh  &  Thomas,  M.  S.  Beal,  and 
Rogers,  Cuthbert  &  Ellis,  for  appellee. 

CAMPBELL,  J.  (after  staOng  the  facts). 
If  we  should  concede,  as  defendant  claims, 
that  this  record  leaves  It  somewhat  uncertain 
as  to  what  was  the  actual  cause  of  this  In- 
Jury,  nevertheless,  as  the  evidence  was  con- 
flicting, we  would  not  be  disposed  to  reverse 
the  Judgment  on  the  ground  of  the  insufficien- 
cy of  the  evidence.  Some  of  the  rulings  of 
the  trial  court  complained  of,  though  technic- 
ally erroneous,  might  be  upheld  as  not  being 
prejudicial;  but  there  are  others  which  can- 
not be  sustained  without  overruling  previous 
well-considered  cases  in  this  court  and  oth- 
er courts  of  last  resort 

Of  its  own  motion,  the  court,  In  the  nature 
of  a  general  charge.  Instructed  the  Jury  aa 
to  the  duty  that  rested  upon  the  defendant 
as  well  as  the  law  pertaining  to  the  contribu- 
tory negligence  of  the  deceased.  This  was 
^oUowed  by  a  series  of  instructions  snbmit- 
ced  hy  the  plaintiff,  and  some  asked  by  the 


defendant  while  other  instructions  request- 
ed by  the  defendant  were  refused. 

There  was  evidence  tending  to  show  that 
one  of  the  rules  of  the  mine,  notice  of  which 
had  been  given  to  all  of  the  employes,  includ- 
ing Ames,  was  that  but  six  men  at  a  time 
should  ride  on  the  skip,  and  that  on  this  oc- 
casion twelve  men  were  riding,  deceased  be- 
ing the  last  but  one  to  get  on.  The  thirteenth 
instruction,  given  at  the  request  of  the  plain- 
tiff, informed  the  Jury  that  if  they  believed 
that  the  skip  tender  of  the  mine.  Just  pre- 
vious to  the  accident  ordered  the  men  who 
were  on  the  Skip  at  the  time  Ames  was 
killed  to  ride  thereon,  and  Ames  complied 
with  the  order,  then  he  was  not  guilty  of 
contributory  negligence,  provided  It  was  one 
of  the  skip  tender's  duties  to  prevent  more 
than  six  men  from  riding  in  the  skip  at  one 
time.  This  Instruction  conflicts  with  a  pre- 
vious paragraph  of  the  general  charge,  giv- 
en by  th^  court  of  its  own  motion.  Under 
the  facts  of  this  case,  It  should  have  been 
qualified  by  Iticluding  the  statement  that 
Ames  was  bound  to  exercise  ordinary  care 
and  caution,  whether  or  not  the  rule  existed, 
even  though  he  was  ordered  by  the  skip  ten- 
der to  ride  on  the  skip,  provided,  also,  it 
was  to  an  ordinarily  careful  man  manifestly 
and  obviously  perilous  for  so  many  men  to 
ride  on  the  skip  at  the  same  time.  There 
was  no  emergency  calling  for  sudden  action 
upon  his  part  which,  in  some  circumstances, 
might  excuse  him  for  complying  with  the 
order  of  the  master,  even  though  such  com- 
pliance was  attended  with  danger. 

The  seventh  instruction,  asked  by  the  de- 
fendant, and  refused  by  the  court,  states  the 
law  applicable  to  a  ease  where  the  Injured 
party  voluntarily  remains  In  the  service  of  his 
employer  after  knowledge  of  defects  in  the 
machinery  or  appliances  which  caused  the 
Injury.  It  should  have  been  given,  and  Its 
refusal  was  error.  Railroad  Co.  v.  Lieke,  17 
Colo.  280,  29  Pac.  175;  Tramway  Co.  v.  Nes- 
blt,  22  Colo.  403,  45  Pac.  405.  The  eighth  in- 
struction, asked  by  the  defendant,  and  refus- 
ed by  the  court  In  substance  is  that  If  the  in- 
jured party,  by  the  exercise  of  ordinary  care, 
under  the  circumstances,  might  have  avoid- 
ed the  consequence  of. the  defendant's  negli- 
gence, but  did  not  then  the  case  Is  one  of 
mutual  fault,  which  precludes  a  recovery. 
This  ruling  was  error.  We  do  not  find  that 
the  substance  of  either  of  these  Instructions, 
which  were  refused  by  the  court,  was  given 
In  any  of  the  Instructions  by  the  court  of  Its 
own  motion;  but  on  the  contrary,  In  so  far 
as  there  was  an  attempt  to  Instruct  upon 
these  points,  the  law  was  not  correctly  given. 

Plaintiff  Introduced  evidence  tending  to 
Impeach  the  defendant's  witness  Crawford, 
by  showing  that  prevlotis  to  the  trial,  he 
made  statements  contradictory  of  his  testi- 
mony as  to  the  extent  of  the  depression  of 
the  south  rail  below  the  level  of  the  north 
roll  of  the  track.  The  alleged  Inconsistency 
of  the  two  statements  the  witness  endeavor- 
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«i  to  explain  by  saying  that  bis  former  state- 
ment was  based  on  casual  observation  only, 
while  his  testimony  was  predicated  upon  an 
actual  measurement  subsequently  made.  As 
applicable  to  this  situation,  the  court,  at  the 
instance  of  the  plaintiff,  gave  an  instruction, 
numbered  14.  It  informed  the  Jury  that,  if 
they  believed  from  the  evidence  that  any 
witness  has  "testified  falsely  with  reference 
to  material  fact,  the  jury  may  disregard  the 
entire  evidence  of  such  witness,  except  as 
the  same  may  be  corroborated  by  other  evi- 
dence worthy  of  belief."  The  jury  is  not  at 
liberty  to  disregard  the  entire  testimony  of 
a  witness  merely  because  he  has  sworn  false- 
ly as  to  one  material  fact.  If  he  has  sworn 
falsely  as  the  result  of  inadvertence,  honest 
mistalie,  from  imperfect  memory,  or  through 
a  misunderstanding,  as,  In  this  instance,  it 
was  claimed,  no'  such  consequences  should 
attach  to  the  rest  of  his  testimony.  It  is  only 
where  the  witness  has  willfully  or  corruptly 
sworn  falsely  to  a  material  fact  that  the  doc- 
trine attempted  to  be  laid  down  in  this  In- 
sttuction  Is  applicable,  and  this  element 
should  have  been  added.  It  was  error  to  give 
It  as  it  went  to  the  jury.  Gottlieb  v.  Hart- 
man,  :j  Colo.  53. 

In  defining  the  degree  of  care  which  the  de- 
fendant comyuny  must  oxoioise  in  furnlsliing 
safe  machinery  and  applinucos,  the  court  in- 
structed the  Jury  that  it  must  be  such  care  as 
an  ordinarily  prudent  man  would  exercise, 
having  regard  for  his  own  safety  "and  the 
safety  of  those  nearest  and  dearest  to  him." 
We  think  the  clause  quoted  should  not  have 
l>cen  added,  as  its  natural  elTect  would  be  to 
impress  upon  the  minds  of- the  jury  that  the 
care  must  be  higher  and  greater  than  or- 
dinary care.  It  might  well  be  that  a  man 
would  exercise  the  highest  possible  degree  of 
care  to  protect  his  wife  and  children  from 
harm,  and  yet  this  degree  of  care  Is  more 
than  the  law  exacts  of  hipi  in  such  a  case  as 
the  one  at  bar.  We  find  no  authorities,  and 
are  cited  to  none,  that  impose  a  duty  en- 
joined by  this  language.  Wells  v.  Coe,  0 
Colo.  inO,  11  Pac.  50;  Railroad  Co.  v.  Ogden, 
3  Colo.  409;  Grant  v.  Varney,  21  Colo.  329,  40 
Pac.  771. 

Over  the  defendant's  objection,  the  court 
permitted  the  phiintiff  to  introduce  evidence 
as  to  defects  In  the  track  and  guide  rails  be; 
low  the  fourth  level  in  the  north  compart- 
ment, and  as  to  like  defects  in  the  south 
compartment.  Had  this  evidence  been  con- 
fined to  such  defects.  If  any,  as  necessarily  re- 
sulted from  the  pitch  and  course  of  the  shaft, 
its  admission  might  not  be  error,  l>ecause, 
from  the  construction  of  the  shaft,  defects  of 
this  character,  if  any,  would  probably  be 
found  in  all  three  of  the  compartments,  and 
at  different  places  therein.  But,  in  the  ab- 
sence of  any  claim  that  the  track  and  guide 
rails  generally  were  improperly  constructed 
and  maintained,  evidence  as  to  defects  there- 
in below  the  fourth  level  In  the  north  com- 
partment, or  in  any  portion  of  the  south  com- 


partment, resulting  from  the  ordinary  wear 
and  tear,  and  from  improper  maintenance, 
certainly  would  not  be  material,  as  shedding 
light  upon  the  condition  of  the  shaft  or  track 
or  skip  or  guide  rails  at  the  place  where  the 
accident  occurred.  Such  evidence  relates  to 
collateral  matters,  and  inevitably  tends  to 
mislead  and  confuse  the  minds  of  the  Jury. 
Marr  v.  Wetzel,  3  Colo.  2. 

There  Is  no  serious  argument  made  In  sup- 
port of  the  rulings  just  discussed.  Indeed, 
counsel  for  appellee  seeks  to  escape  the  con- 
sequences thereof  by  insisting  that  no  proper 
exceptions  were  saved,  that  the  Instructions 
were  not  embodied  In  the  bill  of  exceptions, 
and  that  the  errors  are  not  particularly  speci- 
fied. But  an  examination  of  the  record  dis- 
closes that  section  387  of  the  Code,  covering 
this  subject,  as  well  as  rule  11  of  this  court, 
has  been  substantially  followed,  and  that 
the  proper  objections  were  seasonably  inter- 
posed, and  exceptions  duly  preserved. 

Numerous  other  errors  liave  been  assigned 
and  argued,  which  we  consider  unnecessary 
to  determine.  Our  silence  in  reference  there- 
to Is  not  to  be  construed  as  indicating,,  one 
way  or  the  other,  our  opinion  concerning 
them;  and,  as  they  will  probably  not  occur  at 
another  trial,  W3  refrain  from  further  men- 
tion of  them. 

It  is  to  be  regretted  that  this  judgment 
must  be  reversed,  but,  for  the  errors  pointed 
out,  there  is  no  otlicr  alternative.  Were  they 
not  of  such  serious  importance,  and  had  they 
not  so  manifestly  contributed  to  the  verdict, 
as  we  have  already  said,  they  might  be  over- 
looked.' In  the  haste  and  confusion  of  a  hot- 
ly-contested trial,  they  were  doubtless  com- 
mitted; but  it  is  apprehended,  in  the  event 
of  another  trial,  that,  with  this  and  other 
similar  decisions  of  this  court  called  to  their 
attention,  the  trial  court  and  counsel  will 
avoid  the  mistakes  of  the  former  trial.  The 
judment  Is  reversed,  and  tiie  cause  remand- 
ed for  a  new  trial.    Reversed. 


(2$  Colo.  S14) 
RITCHEY  v.  PEOPr^. 

(Supreme  Court  of  Colorado.    Jan.  4.  1897.) 
Ckiminai.  L*w— IxsTRicTioNs— Objfctions — Bill 

OF   EXCKPTIONS— StkIKISO    FROM    PiLRfl. 

1.  The  practice  in  criminal  trials  of  Riving 
instrnctions  taken  from  the  reports  of  states 
having  stntutos  didsimiiar  to  those  of  the  state 
wlioro  the  trinl  is  had,  condomtiod. 

2.  When  oonflictinK  proimsitions  of  law  are 
pivon  upon  a  material  point,  one  correct  and 
the  other  incorrect,  the  judt^ment  will  be  revers- 
ed. Clan'  v.  I'cH.plo,  10  Puc.  709.  9  Colo.  122, 
cited  and  npprovpd. 

3.  A  bill  of  exceptions  Bhonld  he  filod  during 
the  term  of  court  at  wliich  the  trial  is  bad,  or, 
if  thereafter,  within  such  time  as  may  l>e  grant- 
ed by  the  court  by  an  order  duly  cntprod  of  rec- 
ord; but  the  right  to  strike  from  the  files  a  bill 
sipned  after  the  term  may  be  lost  by  laches,  al- 
though the  clerk's  record  fails  to  show  an  order 
extonding  the  time. 

4.  In  a  criminal  case  a  delay  of  four  monthr 
in  filing  a  motion  to  strike  the  bill  from  the 
files  liHd  fatal  to  the  motion,  the  attorney  gen- 
eral having  in  the  meantime  appeared,  and  re- 
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listed  an  application  for  a  ropersedeas  based  up- 
on fte  bill  of  exceptions,  and  thereafter,  upon 
an  application  to  modify  such  order,  counsel  for 
plaintiff  in  error  having  in  the  meantime  filed 
abstracts  and  briefs  based  upon  snch  bill  of  ex- 
ceptions, and  the  cause  having  been  set  down 
tor  oral  argument  upon  the  merits,  at  the  re- 
quest of  the  attorney  general. 

5.  It  is  the  better  practice  to  require  counsel 
to  particularly  point  out  their  objections  to  in- 
structions at  the  time  the  same  are  given;  but, 
if  this  is  not  done,  an  exception  at  the  close  of 
ft  written  charge,  duly  paragraphed  and  num- 
bennl,  "to  each  and  every  instruction,"  hdd  suf- 
fioent  if  allowed  in  this  form  by  the  trial  court 

6.  It  is  the  duty  of  public  officers  intrusted 
with  the  prosecution  of  criminal  cases  to  see 
that  no  conviction  shall  take  place  except  In 
strict  conformity  to  law, 

(Syllabus  by  the  Court) 

On  petition  for  rehearing.     Denied. 
For  former  opinion,  see  47  Pac.  272. 

HA.YT,  O.  J.  The  defendant  was  tried,  and 
convicted  of  murder  in  the  second  degree, 
and  sentenced  to  confinement  In  the  peniten- 
tiary at  hard  labor  for  the  term  of  20  years. 
Upon  review,  the  judgment  of  the  district 
coqrt  waa  recently  reversed  In  this  court, 
for  error  In  the  Instructions.  A  petition  for 
rehearing  has  since  been  filed,  together  with 
what  counsel  designate  as  a  "brief  in  sup- 
port of  the  same.  Although  the  latter  doc- 
ument coyera  25  pages,  it  contains  no  argu- 
ment tending  to  show  that  this  court  was  in 
error  In  any  one  of  the  three  specifications  of 
error  ttolnted  out  In  the  original  opinion  as 
occurring  In  Instruction  No.  IS.  Notwithstand- 
ing the  fact  that  some  brief  allusion  Is  made 
in  the  document  to  what  Is  termed  the  "shad- 
owy distinction"  between  the  words  "great" 
and  "enormous,"  it  Is  evident  that  the  so- 
called  "brier'  was  not  filed  for  the  purpose 
of  pointing  out. any  error  In  our  former  opin- 
ion, as  the  judgment  of  the  district  court 
was  not  reversed  for  the  Incorrect  substitu- 
tion In  the  Instmctlous  of  the  word  "enor- 
mous" for  the  wotd  "great"  In-order  that 
similar  errors  may  be  avoided  in  the  future, 
we  will.  In  this  connection,  call  particular 
attention  to  our  statute  (Mills'  Ann.  St.  | 
1188):  "If  a  person  kills  another  In  self-de- 
fense. It  must  appear  that  the  danger  was 
so  urgent  and  pressing  that.  In  order  to  save 
bis  own  life,  or  to  prevent  his  receiving  great 
bodily  barm,  the  killing  was  absolutely  nec- 
essary." Stating  the  proposition  conversely, 
the  law  will  justify  the  killing  in  self-de- 
fense by  one  otherwise  without  fault,  where 
tbe  danger  is  so  urgent  that.  In  order  to  save 
hlB  own  life,  or  prevent  his  receiving  great 
bodily  harm,  the  killing  was  absolutely  nec- 
essary. Tbe  term  "great  bodily  harm,"  as 
here  used,  is  one  to  which  courts  and  juries 
In  this  state  have  become  familiar  by  fre- 
quent repetition  and  long-continned  usage, 
and  for  this  reason  the  language  of  the  stat- 
ute should  not  be  departed  from;  and  it  Is 
partlctilarly  dangerous  to  copy  Instructions 
troTo  other  states  having  dissimilar  statutory 
provisions. 

It  may  be  instmctlTe  In  this  connection  to 
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refer  briefly  to  two  decisions  In  other  states 
upon' statutes  like  ours.  In  the  case  of  Reins 
y.  People,  30  111.  256,  the  trial  court  substitut- 
ed for  the  language  of  the  statute  tbe  term 
"most  serious  bodily  harm,"  and  the  supreme 
court  said  this  required  too  great  a  degree  of 
danger,  and  reversed  the  case  for  this  and 
other  errors.  In  McDonald  v.  State,  89 
Tcnn.  161,  14  S.  W.  487,  the  court  reversed  a 
judgment  of  manslaughter,  for  the  reason 
that  the  word  "enormous"  was  substituted 
in  the  charge  for  the  word  "great,"  as  in  the 
case  at  bar;  but  In  this  case  the  judgment  of 
the  district  court  was  reversed  for  other  er- 
rors particularly  pointed  out  In  our  former 
opinion,  at  least  one  of  which  (that  In  refer- 
ence to  "retreat  to  the  wall")  is  more  serious 
than  the  substitution  of  the  word  "enor^ 
mons"  for  the  word  "great"  Babcock  y. 
People,  13  Colo.  616. 5S  Pac.  817;  Boykln  T. 
People,  22  Colo.  496,  45  Pac.  419;  Beard  T. 
U.  8.,  158  V.  8.  660,  15  Sup.  Ct  962. 

The  errors  In  Instruction  No.  18  are  so  ap- 
parent upon  its  face  that,  as  soon  as  the 
court's  attention  was  called  to  the  Instruc- 
tion, the  writ  of  error  was  made  to  operate 
as  a  supersedeas.  All  the  members  of  this 
court  agree  as  to  Its  erroneous  character.  In 
the  opinion  of  Mr.  Justice  Campbell,  instruc- 
tion No.  34  cures  tbe  error  occurring  upon 
the  doctrine  of  "retreat  to  the  wall,"  In  In- 
struction No.  18,  and  for  this  reason  he  cast 
his  rote  for  an  affirmance  of  the  judgment  of 
the  district  court.  A  majority  of  the  court 
are,  however,  of  the  opinion  that  It  will  not 
do  to  assume,  In  case  two  Instructions  are 
given,  one  correct  and  the  other  Incorrect 
that  the  Jury  followed  the  correct  statemeut 
of  the  law.  Clare  y.  People,  9  Colo.  122,  10 
Pac.  799.  Moreover,  the  latter  Instruction 
falls  to  cover  two  of  the  errors  occurring  in 
instruction  No.  18,  as  a  reading  of  instruction 
No.  34  will  disclose:  "(34)  The  court  in- 
structs the  jury  that  to  justify  homicide  on 
the  plea  of  self-defense,  it  Is  not  necessary 
that  the  defendant  should  have  had  no  othei 
possible  or  probable  means  of  escaping.  A 
man  who  Is  rightfully  going  about  bis  lawful 
business  Is  not  compelled  to  employ  all  the 
means  In  his  power  to  avert  the  necessity  of 
self-defense  before  he  can  exercise  the  right 
of  self-defense.  Should  you  find  from  the 
evidence  that  defendant  had  possession  of 
the  property,  and  yet  had  reason  to  believe 
that,  if  he  sought  to  maintain  possession  of 
the  tunnel,  he  would  be  attacked  by  another, 
and  be  compelled  in  self-defense  to  kill  his 
assailant  yet  he  was  not  required  by  law  to 
give  up  possession,  or  leave  the  premises  t^ 
avoid  the  attack."  It  is  true  that  an  instruc- 
tion similar  to  No.  18  was  approved  by  th«» 
supreme  court  of  Iowa  Ifl  State  y.  Kennedy, 
20  Iowa,  569;  but  that  was  a  case  of  mutual 
combat  and  In  such  cases  the  rule  is  not  the 
same  as  In  a  case  of  deadly  assault,  where 
the  deceased  was  the  aggressor,  as  is  claiineA 
in  this  case  by  the  defendant  Boykls  1 
People,  supra. 
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In  the  document  filed  by  tbe  attorney  gen- 
eral the  following  language  appears:  "We 
search  the  opinion  of  this  court  In  vain  for 
any  discnsslon  or  even  mention  of  the  propo- 
sition of  counsel  for  the  people  that  there  is 
no  bill  of  exceptions  in  the  record.  The  opin- 
ion is  absolutely  silent  upon  this  matter,  and, 
under  these  circumstances,  we  are  bound  to 
presume,  inasmuch  as  the  position  of  counsd 
for  the  people.  If  well  taken,  would  be  conclu- 
sive of  the  case,  that  the  court  overlooked 
this  proposition.  If  the  proposition  has  been 
overlooked  by  this  court,  we  can  but  blame 
ourselves  for  not  giving  greater  prominence 
to  this  proposition,  and  for  not  having  urged 
It  with  greater  force  In  our  briefs,  as  well  as 
in  the  oral  arg^niuents.  We  shall  take  care 
that  the  matter  be  clearly  presented  to  the 
court  in  this  brief."  The  attorney  general 
should  know  why  the  former  opinion  of  this 
court  is  silent  upon  the  matter  of  the  biU  of 
exceptions.  It  was  a  matter  finally  passed 
upon  by  the  court  months  before  the  final 
hearing,  upon  a  motion  to  strike,  and  it  has 
not  since  been  an  issue  In  the  case,  although 
the  attorney  general,  In  his  final  brief,  de- 
votes more  space  to  Its  consideration  than  is 
given  to  all  the  other  Issues.  One  reason  for 
not  sustaining  the  motion  to  strike  the  bill 
of  exceptions  was  that  the  attorney  general, 
by  his  delay,  had  waived  the  right  to  have 
such  motion  favorably  considered.  This  con- 
clusively appears  from  the  proceedings  in  this 
court,  viz.:  The  transcript  and  the  bill  of  ex- 
ceptions were  filed  on  the  26th  day  of  Decem- 
ber, 1895,  and  on  the  same  day  we  granted 
a  supersedeas  upon  the  errors  in  Instruction 
No.  18,  which  Instruction  appeared  only  in  the 
bill  of  exceptions,  which  the  attorney  general 
argued  and  submitted  to  the  court  without 
any  intimation  that  It  was  not  properly  a  part 
of  the  record  in  the  cause.  Thereafter,  and 
on  the  27th  day  of  January,  a  motion  was 
made  to  modify  the  supersedeas  order,  and 
this  motion  was  argued  exhaustively,  oraUy, 
and  by  printed  briefs,  npon  the  bill  of  excep- 
tions and  transcript  on  file.  A  written  opin- 
ion was  filed  by  the  court  upon  the  record  as 
then  presented.  On  the  17th  day  of  March  a 
motion  was  filed  by  the  state  to  dismiss  the 
writ  of  error,  because  no  abstracts  or  briefs 
had  been  filed  by  plaintiff  In  error.  When 
counsel  again  appeared,  as  they  did  three  days 
later,  explanations  were  made  which  resulted 
in  the  abandonment  of  this  motion  to  strike, 
whereupon  further  time  to  file  such  abstracts 
and  briefs  was  given  by  consent  of  the  state. 
At  this  time  counsel  for  the  state  asked  that 
the  cause  be  set  for  final  hearing  and  oral  ar- 
gument, and  two  days  thereafter  the  cause 
was  accordingly  set  down  for  oral  argument 
upon  June  1st.  On  April  16th  counsel  for 
plaintiff  in  error  filed  his  printed  abstracts 
and  briefs,  prepared  at  much  labor  and  ex- 
pense; and  it  was  not  imtil  May  1st  that  the 
motion  to  strike  the  bill  of  exceptions  was 
filed.  More  than  four  months  had  then  elapsed 
since  the  case  was  lodged  hi  this  court,  dur- 


ing which  time  many  arguments  had  been 
submitted  by  the  attorney  general,  based  on 
the  bill   of  exceptions,  and   considered  by 
the   court     In   these  circumstances   we  are 
surprised  that  any  attorney  would  expect  fa- 
vorable action  upon  a  motion  to  strike  the  bill 
from  the  files.      Murphy  v.  Cunningham,  1 
Colo.    467;   City   of   Central   v.    WUcoxon,  3 
Colo.  566;   Gilpin  v.  Gilpin,  12  Colo.  504,  21 
Pac.  612;   Grelg  v.  Clement,  20  Colo.  167.  37 
Pac.  960.     It  is  true,  the  court  suggested  the 
advisability  of  applying  to  the  district  court 
for  an  amendment  to  the  record  proper;  but 
it  does  not  seem  to  have  occurred  to  the  at- 
torney general  that  this  may  have  been  fOT 
the  purpose  of  avoiding  the  necessity  of  pass- 
ing upon  the  question  raised  by  the  delay  hi 
filing   the   motion,  as  we  then   thought  the 
amendment  would  certainly  be  made,  and  a 
way  thereby  opened  to  settle  the  matter  with- 
out embarrassing  counsel.     This  belief  was 
based  upon  the  fact  that  the  district  Judge 
had  certified  Into  this  court,  nnder  his  hand 
and  seal,  a  statement  of  facts  which  not  only 
justified,  but  required,  such  amendment.  .As 
the  amendment  was  not,  however,  allowed, 
and  as  much  stress  Is  laid  upon  such  refusal, 
we  shall  brlefiy  review  the  facts  with  refer- 
ence to  the  action  of  the  lower  court  In  this 
particular.    The  case  was  finally  disposed  of. 
and  the  defendant  sentenced  by  the  district 
court  on  the  10th   day  of  December,    1895. 
Counsel  for  plaintiff  In  error  states  upon  oath 
that  he  then  asked  In  open  court,  and  was  al- 
lowed by  the  court,  10  days  in  which  to  iwe- 
pare  and  file  his  bill  of  exceptions.     The  attor- 
ney general  claims  that  no  such  order  was 
made,  and  for  this  reason  the  bill  of  excep- 
tions ought  not  to  have  been  considered. 

In  support  of  the  position  taken  by  plain- 
tiff In  error,  he  relied  upon  the  following  ad- 
ditional facts,  viz.:     First.  The  bill  of  excep- 
tions was  prepared  at  the  earliest  possible 
moment,  and  a  special  trip  made  by  coansel 
from  the  city  of  Denver  to  Ft.  Collias  to  pro- 
cure the  signature  of  the  district  Judge  there- 
to, within  the  10  days.     Second.  Tbe  bill  of 
exceptions,  which  was.  In  fact,  certified  by 
the  district  Judge  under  his  hand  and  Real 
on,  to  wit,  December  20,  1895,  states.  Inter 
alia:    "And,  forasmuch  as  the  matters  above 
set  forth  do  not  fully  appear  of  record,  tbe 
defendant  has  duly  and  regularly,  within  the 
time  allowed,  tendered  this,  his  bill  of   ex- 
ceptions," etc.     Third.  On  May  29,  1896.  tbe 
following  order  was  made  and  entered    of 
record:      "State  of  Colorado,  County  of  Boul- 
der—ss.:     In  the  District  Court.     The    Peo- 
ple  of  the   State  of  Colorado  vs.   John    J. 
RItchey.     Be  It  remembered,  that  upoa  this. 
the  28th  day  of  May,  1896,  came  on  for  bear- 
ing before  Jay  H.  Houghton,  Judge  of  the  dis- 
trict court  of  the  Eighth  Judicial  district  of 
the  state  of  Colorado,  the  motion  of  the  de- 
fendant, John  J.  Ritehey,  for  the  entry  of  an 
order  nunc  pro  tunc  as  of  the  10th  day  of 
December,  1895,  showing  that  on  said   date 
the  court  made  an  order  allowing  and  ^rant- 
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Ing  to  the  said  defendant  ten  (10)  days  with- 
in which  to  prepare  and  tender  to  the  court 
his  blU  of  exceptions.  And  thereupon,  it  ap- 
pearing to  the  court,  from  the  testimony  pre- 
sented, that  upon  the  10th  day  of  December, 
1895,  the  defendant,  In  open  court,  excepted 
to  the  rulings  and  judgment  of  the  court 
that  day  made,  oTerruling  the  defendant's 
motion  for  a  new  trial,  and  sentencing  the 
defendant,  and  asked  for  ten  (10)  days'  time 
within  which  to  prepare  and  tender  bis  bill 
of  exceptions,  and  it  further  appearing  that 
the  court  granted  the  defendant's  request  for 
time,  and  so  ordered,  but  that,  through  inad- 
vertence or  mistake,  no  entry  was  made  up- 
on the  clerk's  minutes  of  the  granting  of  the 
same.  It  is  now  therefore  ordered,  as  of  said 
December  10th,  1895,  that  the  defendant  is 
allowed  ten  (10)  days  in  which  to  prepare 
and  tender  his  bill  of  exceptions;  and  It  Is 
further  ordered  that  said  order  be  entered 
nunc  pro  tunc,  thereby  reserving  to  the  de- 
.  fendant  all  of  his  rights,  the  same  as  If  said 
order  had  been  entered  of  record  at  the  time 
It  was  made.  [Signed]  Jay  H.  Boughton, 
Judge.  [Certificate  of  Clerk.]"  It  Is  true 
that  both  these  papers  were  procured  upon 
ex  parte  applications;  but  when  the  case 
was  again  heard,  before  the  same  Judge,  a 
few  days  after  making  the  latter  certificate, 
he  did  not  base  his  refusal  to  allow  the 
amendment  upon  any  finding  that  time  was 
not,  in  fact,  given  by  the  court  to  present 
the  bill  of  exceptions,  as  theretofore  stated, 
but  said:  "Had  I  any  doubt  at  all  as  to  the 
Justice  of  this  conviction,  and  as  to  whether 
'  the  defendant  had  received  a  fair  and  Im- 
partial trial,  I  might  be  disposed  to  look  up- 
on this  question  differently.  I  had  no  doubt 
at  all  as  to  these  questions.  There  is  no 
doubt  at  all  In  my^  mind  that  the  defendant 
has  received  merited  punishment,  and  the 
sentence  should  be  carried  out"  At  that 
time  a  majority  of  this  court  had  determined 
that  the  defendant  had  not  received  a  fair 
trial,— a  right  which  liberty  has  guarantied 
to  her  children,— and  had  issued  a  superse- 
deas. The  question  of  the  fairness  of  the 
trial  was  at  that  very  instant  before  this 
court  for  determination,  and  could  not  prop- 
erly have  any  bearing  upon  the  question  as 
to  whether  or  not  time  for  filing  a  bill  of  ex- 
ceptions had  been  allowed  by  the  district 
court  of  Boulder  county.  In  these  circum- 
stances, we  think  that  It  would  have  been 
manifestly  unjust  and  Improper  to  have 
stricken  the  bill  of  exceptions  from  the  files, 
and  thereby  have  deprived  the  defendant  of 
a  review. 

The  Instructions  in  the  case  (39  in  number) 
are  in  separate  paragraphs,  and  separately 
numbered.  The  exceptions  to  these  instruc- 
tions were  taken  as  follows:  "And  to  the 
^vlng  of  which  instructions,  and  to  each  and 
«very  of  them,  the  defendant,  by  his  coun- 
0el,  then  and  there  duly  and  severally  ex- 
cepted." This  Is  the  usual  and  customary 
cnanner   of    taking   exceptions    where    the 


charge  Is  written  ont  and  In  numbered  para- 
graphs. Perhaps  In  three-fourths  of  the  cas- 
es brought  to  this  court  the  exceptions  are 
not  otherwise  taken.  That  Is  a  better  sys- 
tem of  practice  which  requires  counsel,  at 
the  time  Instructions  are  given,  to  come  for- 
ward, and  minutely  specify  their  objections 
to  the  same;  but  we  all  know  that  In  the 
haste  of  nisi  prius  trials  this  Is  seldom  done. 
We  believe  that  the  time  of  the  trial  cotu^s 
could  not  be  spent  to  better  advantage  than 
by  requiring  counsel,  at  the  time  of  giving 
instructions,  to  specify  their  objections 
thereto,  giving  them  time  to  examine  the 
same,  in  order  that  errors,  if  any,  may  be 
pointed  out  and  corrected  at  the  trial.  Many 
reversals  would,  undoubtedly,  be  prevented 
by  such  a  practice.  This  court,  while  con- 
demning the  practice  which  permits  excep- 
tions to  be  reserved  as  In  this  case,  has  never 
refused  to  consider  such  exceptions,  if  made 
to  instructions  duly  paragraphed  and  num- 
bered, although  it  has  refused  to  review  such 
exceptions  where  the  charge  Is  general  and 
delivered  orally.  In  the  case  of  Miller  v. 
People,  23  Colo.  95,  46  Pac.  Ill,  the  charge 
excepted  to  was  given  orally,  as  a  general 
charge.  In  Keith  v.  Wells,  14  Colo.  321,  23 
Pac.  991,  and  Edwards  v.  Smith,  16  Colo. 
529,  27  Pac.  809,  the  instructions  were  given 
in  the  nature  of  a  general  charge;  and  the 
court  held  that  a  simple  statement  at  the' 
close,  that  counsel  desired  an  exception  to 
each  and  every  instruction,  was  not  suffi- 
cient. These  cases  proceed  upon  the  basip 
that  an  oral  charge  is  not  as  carefully  pre- 
pared as  a  written  charge;  and  that  counsel, 
being  listeners,  are  more  apt  to  detect  er- 
rors than  the  court.  The  case  of  Railway 
Co.  V.  Ward,  4  Colo.  30  (cited  by  defendant 
In  error),  does  not  sustain  his  contention 
The  court  there  held  that,  when  the  instruc- 
tions are  in  the  nature  of  a  general  charge, 
excepting  to  each  and  every  of  the  Instruc-- 
tions  will  not  avail;  but  in  that  case,  the  iii- 
structlons  refused  being  numbered,  a  Ilk.- 
exception  was  held  sufficient.  In  reference- 
to  the  instructions  refused,  the  court  says. 
"They  are  a  series  of  separate  and  distinct 
propositions  of  law,  each  standing  Independ- 
ent and  alone,  and  against  each  of  which  thr 
court  was  enabled  to  write  on  the  margii. 
the  words  'Given'  or  'Refused.'  They  eacli 
enunciated  some  rule  of  law  which  the  ap- 
pellant claimed  at  the  trial  should  be  given. 
As  it  was  necessary  for  the  court  to  either 
give  or  refuse  them  separately,  each  and  ev- 
ery Instruction  was  therefore  called  to  the 
attention  of  the  court,  and  the  exception  to 
the  ruling  of  the  court  In  refusing  to  give 
Buch  Instructions,  and  each  and  every  of 
them,  was  held  sufficient,  although  the  in- 
structions refused  were  in  that  case  not  nam- 
bered." 

In  the  document  filed  by  the  attorney  gen- 
eral this  language  occurs:  "It  la  well  un- 
derstood by  the  bench,  bar,  and  the  pnt>- 
lie  at  large  that.  In  the  majority  of  criminal 
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cases,  tbe  Jniy  have  determined  apon  tbeir 
verdict  of  conviction  or  acquittal  long  be- 
fore the  .Inatructlons  of  the  court  are  read, 
and,  except  In  rare  cases,  where  the  Instruc- 
tions are  more  than  usually  conclusive  a> 
to  the  duty  of  the  jury  either  to  convict  or 
acquit,  have  little  or  no  weight  with  the  Jury 
or  effect  upon  their  verdict.  Certain  It  is 
that  the  Instructions  are  not  carefully 
weighed,  nor  a  nice  discrimination  used  by 
the  jury  in  the  jury  room  to  determine  the 
delicate  shades  of  meaning  of  the  words  used 
by  the  courts  In  the  charge.  Courts  are  al- 
together too  ready  to  reverse  a  case  where 
the  guilt  Is  plain,  and  the  Injury  arising  from 
an  erroneous  instruction  rests  more  in  con-' 
jecture  than  in  probability  or  solid  substan- 
tial reason.  It  Is  this  disposition  of  courts 
that  produces  disrespect  and  distrust  of  the 
courts  in  the  eyes  of  the  people,  and  Induces 
resort  to  summary  justice."  The  statement 
is  on  a  par  with  many  other  reckless  state- 
ments contained  In  the  document,  so-called  a 
"brief."  We  are  reluctant  to  believe  that  the 
attorney  general  would  knowingly  sanction 
such  assertions,  but  as  he  has  not  disavowed 
the  same,  although  ample  time  has  elapsed 
for  so  doing,  we  are  constrained  to  believe 
that  he  assumes  responsibility  therefor.  It 
Is  not  well  understood,  either  by  the  bench, 
bar,  or  public,  that  juries  In  criminal  cases 
determine  upon  their  verdicts  before  the  in- 
structions are  given,  and,  consequently,  be- 
fore the  arguments  of  counsel.  Neither  do 
we  believe  It  to  be  a  fact  that  they  do  so  pre- 
determine causes  where  there  is  a  substan- 
tial conflict  in  the -evidence,  as  in  this  case. 
The  practice  of  this  jurisdiction  requires  ju- 
ries to  receive  the  law  from  the  court,  and, 
under  their  oaths,  they  are  bound  to  accept 
it  as  declared  .by  the  court,  and  we  do  not 
believe  that  they  Intentionally  violate  sdch 
oaths;  and,  if  counsel  generally  believed  that 
cases  are  determined  before  argument,  they 
certainly  would  not  indulge  in  oral  arguments 
before  juries,  as  is  now  the  usual  practice. 
As  to  the  statement  that  courts  are  altogeth- 
er too  ready  to  reverse  a  case  Where  the  guilt 
Is  plain,  we  do  not  believe  it  to  be  true  of 
courts  in  general,  and  it  certainly  is  not  true 
of  this  court,  as  counsel  might  have  ascer- 
tained by  an  examination  of  the  Colorado 
Reports.  Aside  from  this,  the  argument  is 
unworthy  of  consideration  In  a  court  of  jus- 
tice. 

It  is  to  be  regretted  that  the  law  officers  of 
the  state  have  given  much  time  of  late  to  in- 
sistence uiKtn  matters  that  are  purely  tech- 
nical. In  the  attempt  to  prevent  defendants 
in  criminal  cases  from  having  their  causes 
reviewed  upon  the  substantial  merits;  and 
we  commend  the  following  for  consideration, 
as  the  opinion  of  one  of  the  ablest  authori- 
ties upon  the  administration  of  the  criminal 
law:  "It  Is  scarcely  necessary  to  add  that  a 
prosecuting  attorney  Is  a  sworn  officer  of  the 
government,  required  not  merely  to  execute 
justice^  but  to  preserve  intact  all  the  great 


sanctions  of  public  law  and  liberty.  No  mat- 
ter how  guilty  a  defendant  may.  In  his  opin- 
ion, be,  he  is  bound  to  see  that  no  conviction 
shall  take  place  except  in  strict  conformity 
to  law.  It  is  the  duty,  indeed,  of  all  coun- 
sel, to  repudiate  chicanery  and  appeal  to 
unworthy  prejudice  in  the  discharge  of  their 
high  office;  but  eminently  is  this  the  case 
with  public  officers,  elected  as  representing 
the  people  at  large,  and  invested  with  the 
power  which  belongs  to  official  rank,  to  com- 
parative superiority  In  experience,  and  to 
the  very  presumption  here  spoken  of,  ttiat 
they  are  independent  t^cera  of  state." 
Whart  Cr.  Law,  {  3003. 
Rehearing  denied. 


(23  Colo.  344) 
FORBBS  T.  BOARD  OP  OOBTRS  OP 
GRAND  COUNTY. 
(Supreme  Court  of  Colorado.     Dec.  21,  1896.) 

Action  o^  Coontt  Orders— Wbbn  wni.  Lib— 
Cbanob  or  Vbxvb — Waives. 

1.  Act  March  24,  1877  (Gen.  St.  1888,  «.  23). 
relating  to  allowance  of  claims  against  a  coun- 
ty, provides  that  orders  shall  be  paid  according 
to  the  order  of  time  in  which  they  are  presented 
to  the  treasurer,  and  that  it  is  a  misdemeanor 
for  the  treasurer  to  refuse  to  pay  any  order  pre- 
sented to  him,  there  being  tnen  money  appro- 
priated for  its  payment,  or  to  pay  any  such  or- 
der, there  not  then  being  money  sufficient  where- 
from  all  orders  drawn  on  the  same  tnnd,  and 
previously  presented,  may  lawfully  be  paid.  Act 
March  20,  1877,  provides  for  a  tax  levy  for  or- 
dinary county  revenue.  Act  April  1,  1891 
(Sess.  Laws  1891,  pp.  Ill,  112),  permits  a  levy 
for  ordinary  county  revenues  for  an  amount 
"sufficient  to  defray  the  ordinary  county  ex- 
penses." Belli,  that  no  right  of  action  on  a  coun- 
ty warrant  accrues  until  either  a  fund  is  raised 
that  is  applicable  to  Its  payment  in  its  order  of 
presentation,  or  the  same  might  have  l>oen 
raised  by  the  levy  and  collection  of  the  tax  pro- 
vided by  the  revenue  law.  Schloss  v.  Board, 
28  Pnc.  18,  1  Colo.  App.  145,  overruled. 

2.  WTiere  a  suit  is  brought  in  the  wrong  coun- 
ty, defendant  waives  the  right  to  have  it  tried 
in  the  proper  county  by  failing  to  apply  for  a 
change  of  venue.  Fletcher  v.  Stowell,  28  F^ae. 
326,  17  Colo.  94,  followed. 

3.  In  an  action  In  the  county  court  of  A.  coun- 
ty against  the  county  board  of  G.  county  on  a 
county  warrant,  the  right  to  a  change  of  renue 
was  not  controlled  by  Gen.  St.  {  503,  which  per- 
mits changes  of  venue  from  county  courts  oaij 
to  the  county  court  of  an  adjacent  county,. tor 
causes  specified  in  Code,  !  20,  snbds.  2,  3,  4.  but 
by  Code,  {  29,  subd.  1,  which  requires  the 
change  of  place  of  trial  to  the  county  desic 
nated  as  the  place  of  trial  by  statnte,  aiider 
which  the  case  could  have  been  tranaferred  to 
the  county  court  of  G.  county.  Fletcher  t. 
StoweU,  28  Pac.  326,  17  Colo.  94,  followed. 

Error  to  Arapahoe  county  court 

Action  by  Albert  R.  Forbes  against  the 
board  of  county  commissioners  of  Qrmnd 
county  on  a  county  warrant.  There  w«a  a 
judgment  for  defendant  on  failure  of  plain- 
tiff to  plead  further  after  a  demurrer  to  Ua 
complaint  was  sustained,  and  he  brinss  er- 
ror.   Affirmed. 

Fillins  &  Davis,  for  plaintUf  la  errvr. 
Samuel  Jones  (L.  B.  France  and  Charles  O. 
Clement,  of  counsel),  for  defendant  In 
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GODDARD,  J.  On  the  26th  day  of  April, 
1894,  Albert;  K.  Forbes,  plaintiff  in  error, 
brought  this  action  against  the  board  of 
county  commissioners  of  Grand  county,  de- 
fendant In  error,  in  the  county  court  of  Arap- 
ahoe county,  to  recover  on  seTeral  of  its 
county  warrants,  issued  and  registered  at 
Tarious  times  between  August  22,  1882,  and 
January  22,  1886.  These  warrants  are  not 
set  out  in  haec  verba,  but  the  complaint  avers 
that  they  are  in  the  following  form: 


$- 


County. 


-,  or  ordCT, 


/loo  dollars. 


o 

§  Board  of  County  Commissioners. 

5  Treasurer   of    said    County,   Term 

q  188-: 

S  Pay-      -                       . --- 

S    for  ,  out  of  moneys  in  the  treasury 

h  not  otherwise  appropriated. 

O  ,  County  Clerk, 

g  Per ,  Deputy, 

5    No.  .  , 

t<  Chairman  Board  County  Commissioners, 


—And  th.at  they  were  Issued  upon  Just  and 
valid  claims,  audited  and  allowed  by  the 
board  for  services  rendered  and  materials 
furnished  to  and  for  Grand  county.  It  fur- 
ther avers  that  all  of  said  warrants  are  un- 
paid, and  that,  after  their  registration,  the 
plaintiff,  purchased  them,  and  Is  now  the 
holder  and  owner  thereof;  that  at  no  time 
since  the  execution  and  delivery  of  said  war- 
rants has  there  been  any  money  in  the 
hands  of  Grand  county,  not  otherwise  ap- 
propriated, for  their  payment,  nor  has  any 
treasurer  of  Grand  county  ever  made  a  call 
for  the  payment  of  said  warrants,  nor  any 
offer  to  pay  the  same.  To  this  complaint  the 
defendant  demurred,  for  the  following  rea- 
sons: "(1)  Because  the  said  complaint  does 
not  state  facts  sutHcIent  to  constitute  a  cause 
of  action.  (2)  Because  the  said  defendant 
and  its  predecessors,  as  appears  from  said 
complaint,  hate  not,  within  six  years  prior 
to  the  commencement  of  this  action,  prom- 
ised to  pay  the  said  several  sums  of  money 
In  said  complaint  mentioned,  or  any  of  them. 

(3)  Because  the  said  action,  as  appears  from 
said  complaint,  Is  barred  by  the  statute  of 
limitations  in  such  case  made  and  provided. 

(4)  Because  the  said  court  has  not  jurisdic- 
tion to  hear  or  determine  this  action.  (5) 
Because,  as  appears  from  said  complaint, 
this  action  can  be  tried  only  in  the  county  of 
Grand,  to  which  county  this  court  has  no 
authority  in  law  to  transfer  the  said  cause." 
This  demurrer  was  overruled  as  to  the  first, 
fourth,  and  fifth  paragraphs,  and  sustained 
as  to  the  second  and  third  paragraph^.  To 
the  order  of  the  court  overruling  the  said 
paragraphs  of  the  demurrer,  the  defendant 
excepted.  To  so  much  of  the  order  as  sus- 
tained the  second  and  third  paragraphs,  the 
plaintiff  excepted,  and,  he  electing  to  stand 
by  his  complaint.  Judgment  was  entered  in 
favor  of  defendant  for  costs.  The  plaintiff 
brings  the  case  here,  relying  for  a  reversal 
of  the  Judgment  upon  the  ruling  of  the 
court  below  sustaining  the  demurrer,  upon 


the  ground  that  the  statute  of  limitations 
barred  his  right  of  action,  but  concurs  with 
the  defendant  in  asking  that  we  consider  the 
rulings  upon  the  other  grounds  of  the  de- 
murrer, since  it  is  desired  that  the  merits  of 
each  of  the  defenses  may  be  considered  up- 
on this  review. 

These  defenses  present  thrse  propositions, 
viz.:  (1)  Was  the  action  barred  by  the  stat- 
ute of  limitations?  (2)  If  not,  does  the  com- 
plaint state  facts  sufficient  to  entitle  plain- 
tiff to  maintain  an  action  against  the  county 
on  the  warrants  in  question?  (3)  Did  the 
county  court  of  Arapahoe  county  have  Juris- 
diction to  hear  and  determine  the  case? 
The  decision  of  the  first  proposition  must 
necessarily  depend  upon  the  solution  of  the 
second,  since  it  is  evident  that,  unless  it  ap- 
pears, from  the  allegations  of  the  complaint, 
that  a  cause  of  action  exists,  and  that  such 
cause  of  action  accrued  more  than  six  years 
prior  to  the  commencement  of  the  suit,  the 
bar  of  the  statute  could  not  be  successfully 
Invoiced  by  the  demurrer,  and  also  that,  If 
the  complaint  fails  to  show  that  a  cause  of 
action  has  accrued  upon  the  warrants  at  any 
time,  the  Judgment  of  the  court  below  must 
be  upheld,  notwithstanding  Its  ruling  upon 
the  first  proposition  was  erroneous.  While 
it  may  be  that,  under  some  circumstances, 
an  action  may  He  to  recover  a  money  Judg- 
ment against  a  county  upon  orders  or  war- 
rants of  this  character,  yet  the  policy  of  the 
legislature,  as  evidenced  by  the  various  en- 
actments prescribing  the  manner  in  which 
the  finances  of  a  county  shall  be  adminis- 
tered, is  manifestly  against  the  maintenance 
of  such  a  suit.  By  the  act  of  March  21, 
1877  (Gen.  St.  1883,  c.  23),  fnll  and  express 
provision  Is  made  for  the  audit  and  payment 
of  claims  against  the  county.  It  Is  therein 
provided  that  claims  against  a  county  shall 
be  presented  to  and  audited  by  its  board  of 
county  commissioners,  and,  if  allowed,  an 
order  upon  the  treasurer  for  Its  payment  out 
of  the  proper  fund  shall  be  issued  therefor 
as  provided  by  law.  Id.  §§  538,  546.  When 
any  claim  of  any  person  shall  be  disallowed 
In  whole  or  In  part,  such  person  may  appeal 
to  the  district  court.  Id.  |  547.  Such  orders 
are  entitled  to  a  preference  as  to  payment, 
according  to  the  order  of  time  In  which  they 
may  be  presented  to  the  county  treasurer. 
Id.  i  637.  The  treasurer  is  required  to  Iceep 
in  his  office  a  book,  called  the  "Register  of 
County  Orders,"  wherein  he  is  required  to 
enter  the  date  of  the  presentation,  the  date 
and  number  of  such  order,  the  amount  for 
which  the  same  is  payable,  the  name  of  the 
person  to  whom  such  order  Is  payable,  and 
the  name  of  the  person  presenting  the  same. 
Id.  §  643.  It  Is  also  provided  that  every  fund 
in  the  hands  of  the  county  treasurer  for  dis- 
bursement shall  be  paid  out  in  the  order  in 
which  the  orders  drawn  thereon  shall  be 
presented  for  payment.  Id.  §  644.  And  It  is 
made  a  misdemeanor  for  the  treasurer  to 
fail,  neglect,  or  refuse  to  keep  such  a  regls- 
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ter,  and  to  enter  therein,  at  the  time  of  pres- 
entation, every  county  order  which  may  be 
presented  to  him  for  payment;  or  to  refuse 
to  pay  any  order  presented  to  him  for  pay- 
ment, there  being  then  money  in  the  treas- 
ury appropriated  for  the  payment  thereof; 
or  to  pay  any  such  order,  there  not  being 
then  remaining  in  the  treasury  money  suffi- 
cient wherefrom  all  orders  drawn  on  the 
same  fund,  and  previously  presented,  may 
lawfully  be  paid.  Id.  J  646.  Section  2,  p.  93, 
Laws  1879,  amending  section  4,  c.  49,  Gen. 
Laws,  enacts:  "County  orders  and  war- 
rants, and  other  like  evidences,  or  certifi- 
cates of  indebtedness  •  •  •  shall  bear  in- 
terest at  the  rate  of  ten  per  cent,  per  annum 
from  the  date  of  presentation  thereof  for 
payment  at  the  treasury  where  the  same 
may  be  payable,  until  there  is  money  in  the 
treasury  for  the  payment  thereof,  except  as 
In  special  cases  otherwise  provided  by  law; 
and  every  county  treasurer  to  whom  any 
such  order  or  warrant  is  presented  for  pay- 
ment shall  indorse  thereon  the  rate  of  in- 
terest said  order  or  warrant  will  draw,  and 
the  date  of  such  presentation,  and  subscribe 
such  indorsement  with  his  official  signa- 
ture." By  an  act  approved  March  20,  1877, 
entitled  "An  act  to  provide  for  the  assess- 
ment and  collection  of  revenue,"  etc.  (section 
6),  it  is  provided  that  there  shall  be  levied 
and  assessed  upon  taxable  real  and  personal 
property  within  this  state,  each  year,  the  fol- 
lowing taxes:  "For  ordinary  county  revenue, 
Including  the  support  of  the  poor,  not  more 
than  ten  mills  on  the  dollar;  for  the  support 
of  schools,  not  less  than  two  nor  more  than 
five  mills  on  the  dollar;  for  road  purposes, 
not  more  than  five  mills  on  the  dollar,  and 
a  poll  tax  not  to  exceed  one  dollar  for  such 
purposes,  as  shall  be  determined  by  the  coun- 
ty commissioners  of  each  county."  Section 
2816,  Gen.  St  1883.  This  act  remained  in 
force  until  April  1, 1891,  when  it  was  amend- 
ed so  as  to  permit  a  levy  for  ordinary  coun- 
ty revenues,  including  the  support  of  the 
poor,  for  an  amount  "sufficient  to  defray  the 
ordinary  county  expenses."  Sess.  Laws 
1891,  pp.  Ill,  112. 

It  is  very  evident,  from  these  provisions, 
that  It  waB  the  Intention  of  the  legislature  to 
provide  for  the  payment  of  county  warrants, 
in  the  order  of  their  presentation,  out  of  a 
fund  to  be  realized  from  the  levy  and  collec- 
tion of  the  10  mills  pro\;lded  f<^  general  coun- 
ty purposes,  and  not  until  such  a  fund  iiad 
been  collected,  and  was  applicable  to  the  pay- 
ment of  the  warrant  In  its  order  of  presenta- 
tion, could  the  holder  require  payment  there- 
of, and  not  until  such  time  would  any  right 
of  action  accrue  upon  such  order  or  warrant 
against  the  county,  unless,  perhaps,  the  board 
had  been  derelict  in  its  duty  in  levying  the 
amount  of  taxes  authorized.  King  Iron  Bridge 
&  Manufg  Co.  v.  Otoe  Co.,  124  U.  S.  459,  8  Sup. 
Ct  582;  Brewer  v.  Otoe  Co.,  1  Neb.  373.  The 
fact  that  the  tax  provided  proves  Inadequate 
to  meet  aach  obligations  of  the  county  does 


not  render  ibe  county  llaUe  for  their  pay- 
ment In  some  other  manner.  Persons  pur- 
chasing such  obligations  take  them  subject 
to  the  mode  of  payment  that  the  legislature 
has  Imposed,  and  such  method  Is  exclusive^ 
except  when,  for  some  exceptional  reascui, 
such  as  a  failure  to  levy  the  tax  provided,  <» 
a  diversion  of  tlie  fund,  when  collected,  to  a 
different  purpose,  a  different  procedure  may 
be  resorted  to,  to  enforce  payment  D.  S.  r. 
County  of  Macon,  99  C.  S.  582;  Supervisors 
V.  U.  S.,  18  Wall.  71;  Stryker  v.  Board.  77 
Fed.  567.  When  a  fund  Is  raised,  through  the 
means  provided  by  the  legislature,  that  is  ap- 
plicable to  the  payment  of  a  warrant  In  its 
order  of  presentation,  and  the  treasurer 
wrongfully  refuses  to  so  apply  it  the  holder 
iias  an  adequate  remedy,  by  mandamus  against 
him,  to  compel  its  payment  HoclLaday  y. 
Board,  1  <3olo.  App.  362,  29  Pac.  287;  Beeney 
V,  Irwin,  6  Colo.  App.  96,  39  Pac.  900.  Bnt 
no  action  can  rightfully  be  brought  upon  such 
warrant  until  the  fund  Is  so  raised,  or  the 
same  might  have  been,  by  the  levy  and  col- 
lection of  the  tax  provided  by  the  revenue 
law.  Brewer  v.  Otoe  (^.,  supra.  In  other 
words,  no  right  of  action  accrues  on  such 
warrant  until  it  is  made  to  appear  that  one 
of  these  conditions  exists.  Logically,  there- 
fore, the  statute  of  limitations  does  not  com- 
mence to  run  until  the  happening  of  such  coa- 
tingency.  The  complaint  -  avers  that  at  no 
time  since  the  execution  and  delivery  of  the 
warrant  sued  on  has  there  been  any  mcmey 
in  the  hands  of  the  county,  not  otherwise  ap- 
propriated, for  their  payment  and  it  does  not 
appear  therefrom  that  the  board  has  failed 
to  levy  the  full  amount  of  the  tax  prescribed. 
It  therefore  follows  that  no  cause  of  action 
Is  stated  in  the  complaint  and  the  court  erred 
In  overruling  the  first  ground  of  the  demurrer. 
Our  conclusion  Is  that,  while  it  also  erred  in 
sustaining  the  plea  of  the  statute  of  limltm- 
tions,  and  the  Judgment  in  favor  of  the  de- 
fendant in  error  cannot  be  sustained  on  that 
ground,  yet  it  must  be  upheld  upon  the  groond 
that  no  cause  of  action  Is  shown  to  have  ac- 
crued against  the  county  upon  the  warrants 
in  question. 

The  views  we  have  expressed  are  at  vart- 
ance  with  those  announced  in  Schloss  t. 
Board,  1  CJolo.  App.  145,  28  Pac  18.  "nw 
court,  hi  that  case,  assumed  that  a  county  or- 
der Is  payable  upon  demand,  and  that  the  In- 
dorsement by  the  treasurer  of  Its  presenta- 
tion was  an  acceptance  and  a  promise  to  pay 
the  money  from  and  after  such  presentation 
and  acceptance;  and  upon  such  assumption 
rests  its  conclusion  that  then  and  thereby-  a 
right  of  action  accrues  to  the  holder  upoa 
such  warrant.  From  an  examination  of  the 
cases  cited  In  support  of  Its  position.  It  'wfll 
be  seen  that  the  courts  therein  had  under  coc»- 
sideratlou  the  right  to  sue  uiK>n  a  county  w^r^ 
lant  Issued  under  statutoiy  provl^ons  very 
unlike  ours,  and  wherein  no  particular  or  ex- 
press method  for  their  payment  was  pro-rld- 
ed,  or  limitation  of  the  rate  of  taxation  tac 
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that  pnipose  prescribed.  We  think  they  af- 
ford no  authority  for  the  right  to  maintain 
an  action  on  a  county  warrant  Issued  under 
the  statutory  provisions  above  cited,  and  that 
the  court  of  appeals  acted  upon  a  mistaken 
asBumption  In  this  regard.  In  the  cases  of 
Hockaday  v.  Board  and  Beeney  ▼.  Irwin,  su- 
pra, that  court  distinguishes  those  cases  from 
one  in  which  an  action  is  brought  upon  a 
warrant  payable  exclusively  out  of  a  special 
fund,  and  holds  that  an  action  cannot  be  main- 
tained on  the  latter  to  recover  a  general 
money  Judgment  against  the  comity.  The 
reasoning  in  these  later  cases  is  against  the 
doctrine  of  the  Schioss  Case. 

The  question  raised  by  the  third  objection 
is  settled  adversely  to  defendant  In  error  by 
the  case  of  Fletcher  v.  Stowell,  17  Colo.  W,  28 
Pac.  326.  The  county,  by  appearing,  waived 
the'  defective  service  of  the  summous;  and 
by  falling  to  apply  for  a  change  of  venue,  the 
right  to  have  the  case  tried  in  the  proper 
county  was  also  waived,  under  the  rule  laid 
down  in  that  case.  The  riglit  to  change  the 
place  of  trial  of  the  case  was  not  controlled 
by  section  503  of  the  General  Statutes,  as 
.issumed  by  counsel  for  defendant  In  error, 
wiiich  permits  changes  of  venue  from  county 
courts  only  to  county  courts  of  an  adjacent 
county,  for  causes  specifled  in  the  second, 
third,  and  fourth  subdivisions  of  section  20 
of  the  Code;  but  by  the  first  subdivision  of 
the  latter  section,  which  necessarily  requires 
the  change  of  the  place  of  trial  to  the  county 
designated  as  the  place  of  trial  by  statute, 
the  case  might  have  been  transferred  to  the 
county  court  of  Grand  county  for  trial.  Up- 
on the  entire  record,  we  are  of  the  opinion 
that,  for  the  reasons  above  given,  the  judg- 
ment of  the  court  below  must  be  affirmed. 
AflSrmed. 

iZ  Colo.  287) 

SAWXBB  V.  ABMSTRONG. 
(Supreme  Court  of  Colorado.     Dec.  7,  1896.) 

JlJDCMENT  AOAIXST  PARTNERSHIP — PARTIES. 

1.  In  an  action  against  four  persons  as  part- 
ners, three  only  were  served.  Judgment  was 
rendered  against  the  three  served,  and  provided 
that  "execution  issue  against  the  joint  property 
of  all  the  defendants  and  the  individual  prop- 
erty or'  the  three  served.  Held,  that  the  judg- 
ment substantially  complied  with  Code  Civ. 
Proc.  c.  3,  f  42,  providing  that,  where  the  ac- 
tion is  against  two  or  more  defendants  jointly 
indebted,  and  part  only  are  served,  if  plaintifi 
recover  judgment,  it  may  be  enforced  against 
all  the  defendants  as  to  their  joint  property, 
and  the  separate  property  of  the  defendants 
served;  and  the  judgment  was  not  open  to  the 
objection  that  it  was  against  three  hidividuals, 
and  not  against  the  partnership. 

2.  Code  Civ.  Proc.  §  235,  provides  that,  when 
a  judgment  is  recovered  against  one  or  more  of 
several  persons  jointly  indebted  upon  "an  obli- 
gation by  proceeding  as  provided  in  this  act," 
those  who  were  not  originally  served  may  lie 
summoned  to  show  cause  why  thpy  should  not 
be  bound  by  the  judgment  as  if  originally  served. 
Chapter  3,  §  42,  provides  that,  if  plaintiff  recov- 
er judgment,  it  may  be  enforced  against  all  the 
defendants  thus  jointly  indebted  as  to  their 
joint  property  and  as  to  the  separate  property 


of  the  defendants  served.  Hdd,  that  the  word 
"obligation,"  in  section  235,  includes  a  partner- 
ship mdebtedness. 

Krror  to  Arapahoe  county  court. 

Action  by  John  D.  Armstrong  against  John 
S.  Sanderson,  Amos  Sawyer,  and  others,  as 
partners,  doing  business  under  the  firm  name 
of  John  S.  Sanderson  &  Co.,  for_  goods  sold 
and  delivered.  In  which  judgment  was  ren- 
dered against  all  the  defendants  except  Saw- 
yer, he  not  being  served.  Afterwards  a  sum- 
mons was  Issued  to  and  served  on  Sawyer,  re- 
quiring him  to  show  cause  why  he  should  not 
be  bound  by  the  judgment.  There  was  a 
judgment  against  Sawyer  by  default,  and  be 
brings  error.    Affirmed. 

In  1884  John  D.  Armstrong  brought  an  ac- 
tion In  the  county  court  of  Arapahoe  county 
against  John  S.  Sanderson,  Auios  Sawyer, 
-Marcus  Finch,  and  P.  T.  Smith,  as  partners,, 
doing  business  under  the  firm  name  of  J.  S. 
Sandereon  &  Co.,  to  recover  for  goods,  wares, 
and  merchandise  sold  and  delivered.  Sum- 
mons was  issued  and  served  upon  John  S. 
Sanderson,  Marcus  Finch,  and  P.  T.  Smith  on 
Septeml)er  3,  1884.  This  original  simimone 
was  not  served  iy)on  Amos  Sawyer.  On  Jan- 
uary 15,  1883,  trial  was  had,  and  the  court 
found  In  favor  of  plaintiff,  and  against  the 
defendant  served,  and  rendered  the  following 
judgment:  "Wherefore  It  Is  ordered,  adjudg- 
ed, and  decreed  by  the  court  that  the  plaintiff 
have  and  recover  of  and  from  the  said  de- 
fendants John  S.  Sanderson,  Marcus  Finch, 
and  P.  T.  Smith  the  sum  of  ?G(J2.a8,  together 
with  his  costs  In  this  behalf  Incurred,  to  be 
taxed,  and  that  execution  Issue  against  the 
joint  property  of  all  the  defendants  and  the 
individual  property  of  John  8.  Sanderson, 
Marcus  Finch,  and  P.  T.  Smith."  In  June, 
1894.  In  pursuance  of  section  235  of  the  Code 
of  Civil  Procedure,  a  summons  was  issued  to 
Amos  Sawyer,  requiring  him  to  show  cause 
why  he  should  not  be  bound  by  the  foregoing 
judgment.  Sawyer  entered  his  special  ap- 
pearance, and  moved  the  court  to  quash  the 
simimons  upon  the  ground  that  the  original 
action  was  not  upon  an  obligation  of  the  kind 
and  character  contemplated  In  tlie  foregoing 
section,  and  because  there  was  no  judgment 
in  the  case  by  which  he  could  be  bound,  in 
that  the  original  judgment  was  rendered  against 
three  individuals,  and  not  against  the  partner- 
ship of  which  he  was  alleged  to  be  a  memlwr. 
This  motion  was  overruled,  and  Sawyer,  elect- 
ing to  stand  by  it,  and  refusing  to  further  plead 
or  answer,  judgment  was  rendered  against 
him  by  default.  To  this  judgment  Sawyer 
prosecutes  this  writ  of  error. 

Benedict  &  Phelps,  for  plaintlflF  in  error. 
Enos  Miles,  for  defendant  in  error. 

GODDARD,  J.  (after  stating  the  facts).  The 
assignments  of  error  are  based  upon  the  re- 
fusal of  the  court  below  to  quash  the  sum- 
mons to  show  cause,  and  present  for  our  con- 
sideration two  questions:    First.  Whether  a 


Digitized  by 


Google 


892 


47  PACIFIC  REPORTER. 


(Colo. 


partnership  Indebtedness  constitutes  an  ob- 
ligation, wltUn  the  meaning  of  section  235 
of  our  Code  of  Civil  Procedure,  which  pro- 
Tides:  "When  a  Judgment  Is  recovered 
against  one  or  more  of  several  persons,  joint- 
ly Indebted  upon  an  obligation,  by  proceed- 
ing as  provided  in  this  act,  those  who  were 
not  originally  served  with  the  summons,  and 
who  did  not' appear  to  the  action,  may  be  sum- 
moned to  show  cause  why  they  should  not  be 
bound  by  the  Judgment,  in  the  same  manner 
as  though  they  had  been  originally  served 
with  the  summons."  Second.  Whether  the 
original  judgment  is  in  conformity  with,  and 
was  recovered  by  a  proceeding  provided  in, 
the  Code  of  Civil  Procedure. 

Counsel  for  plaintiff  In  error  rely  upon  the 
doctrine  of  Banls  v.  Ford,  7  Colo.  314,  3  Pac. 
449,  in  support  of  their  claim  that  the  word 
"obligation,"  as  used  in  section  235,  does  not 
include  a  partnership  indebtedness,  but  con- 
templates an  indebtedness  arising  upon  and 
evidenced  by  an  agreement  in  writing.  In 
that  case  the  court  had  under  consideration 
the  meaning  to  be  given  to  the  word  "obliga- 
ti<Mi"  in  section  1834  of  the  General  Statutes, 
and  section  13  of  the  Code,  as  therein  used 
to  designate  the  contract  itself,  and  in  a  very 
able  and  well-reasoned  opinion  held  that  the 
word,  when  so  used,  referred  to  a  written  in- 
strument, and,  in  announcing  its  conclusion, 
laid  down  what  we  take  to  be  the  correct  dis- 
tinction, as  follows:  "As  the  result  of  our  in- 
vestigation, we  feel  Justifled  in  stating  the 
conclusion  that,  whenever  the  word  'obliga- 
tion' Is  used  in  a' statute  as  the  name  of  a 
contract,  as  it  is  in  the  sections  now  under 
consideration,  an  agreement  in  writing,  seal- 
ed or  un.sealed,  is  referred  to.  Where,  in  a 
legislative  provision,  it  is  used  with  reference 
to  legal  duty  or  liability,  such  duty  or  liability 
may  arise  from  an  oral  or  written  contract,  or, 
in  some  instances,  from  actionable  tortious 
conduct.  •  •  •  The  word  is  used  in  stat- 
utes, as  well  as  in  text-books  and  decisions, 
with  these  different  meanings,  and  the  sig- 
nificance to  be  given  it  in  each  statute  must 
be  gathered  from  the  purpose  and  context  of 
the  enactment."  Is  the  word  used,  in  the 
Code  provision  under  consideration,  to  de- 
scribe the  contract  itself,  or  with  reference  to 
a  legal  liability  arising  from  an  oral  or  writ- 
ten agreement,  or  both?  Tested  by  the  fore- 
going rule,  and  remembering  that  "obliga- 
tion" is  a  generic  word,  and,  when  used  in 
its  broadest  sense,  includes  all  kinds  of  con- 
tracts by  which  a  person  may  become  bound, 
and  shonld  be  so  construed,  unless,  from  the 
connection  in  which  it  is  used,  it  is  to  be 
gathered  that  the  legislature  intended  to  give 
it  a  more  limited  signification,  and  reading 
this  provision  in  connection  with  section  42, 
c.  3,  of  the  Code,  to  which  it  refers,  as  provid- 
ing the  proceeding  by  which  the  Judgment 


was  recovered,  It  Is  evident  that  the  word  is 
used  therein  in  Its  broadest  sense,  and  refers 
to  any  Joint  Indjebtedness  arising  from  con- 
tract, express  or  implied,  oral  w  written. 
The  latter  section  is  as  follows:  "Where  the 
action  is  against  two  or  more  defendants,  and 
the  summons  is  served  on  one  or  more,  but  ' 
not  on  all  of  them,  the  plaintiff  may  proceed 
as  follows:  First,  if  the  action  be  against  de- 
fendants Jointly  indebted  upon  a  contract,  be 
may  proceed  against  the  defendants  served, 
unless  the  court  otherwise  directs;  and  If  be 
recover  Judgment,  it  may  be  entered  against 
all  the  defendants  thus  Jointly  Indebted,  so 
far  only  as  that  It  may  be  enforced  against 
the  Joint  property  of  all,  and  the  s^arate 
property  of  the  defendants  served,"  etc.  It 
is  manifest  that  the  Joint  indebtedness  herein 
referred  to  includes  a  partnership  indebted- 
ness, and  that  the  word  "contract,"  as  here 
used,  upon  which  such  indebtedness  arises,  is 
designated  as  an  "obligation"  in  section  235, 
and  that  the  two  words  are  used  in  the  same 
sense,  and  as  expressing  the  same  legal  duty 
or  liabilitsr.  We  think,  therefore,  that  the 
indebtedness  upon  which  the  original  Judg- 
ment was  recovered,  arose  upon  an  "obliga- 
tion," within  the  meanbig  of  that  section. 

While  the  original  Judgment  is  not  pro 
forma  against  the  partnership  of  J.  S.  Sander- 
son &  Ca,  yet  we  think  it  is  in  substantial 
conformity  with  the  requirements  of  section 
42  of  the  Code,  and  not  obnoxious  to  the  ob- 
jections urged  upon  the  second  assignment  of 
error.  It  was  within  the  discretion  of  the 
trial  court,  under  the  provisions  of  that  sec- 
tion, to  permit  plaintiff  to  proceed  against  the 
defendants  served,— Judgment,  however,  to 
be  entered  against  all  Jointly  Indebted  so  far 
only  as  to  be  enforced  against  the  Joint 
property  of  all  and  the  separate  property  of 
those  served.  In  the  original  action  all  the 
parties  were  Johied  as  defendants,  Indudlng 
plaintiff  in  error;  and,  while  It  Is  true  that 
the  money  Judgment  was  not  entered  formal- 
ly against  all,  it  was  In  terms  made  en- 
forceable against  the  Joint  property  of  all,  and 
the  individual  propeity  of  those  served.  It 
is  evident,  from  the  fact  that  the  judgment 
was  made  so  enforceable  against  the  Joint 
property  of  all  the  defendants,  that  the  evl-. 
dence  Introduced  showed  that  the  plaintiff  in 
error  was  Jointiy  liable  with  the  defend- 
ants served;  and  if  it  can  be  said  that  th» 
Judgment  as  rendered  does  not  strictly  con- 
form to  all  the  requirements  of  section  42. 
the  alleged  defect  is  at  most  an  informality 
that  in  no  way  prejudiced  the  rights  of  plain- 
tiff In  error.  It  is  certainly  not  Invalid  for 
any  of  the  reasons  given  in  the  cases  cited. 
Upon  neither  of  the  specifications  do  -we 
think  the  objections  to  the  rulings  of  tbe 
court  below  well  founded.  Its  Judgment  is 
therefore  affirmed.    Affirmed. 
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(a  Colo,  zis) 

GBOTH  et  al.  v.  KBRSTING  et  al. 

(Snpreme  Court  of  Colorado.  -Oct  31,  1896.) 

Fartneksbip  —  Dissolution  —  Distkibution  — 

aokeement  as  to  conthibutions— 

PLEAOINO— APPEAI- 

1.  The  usual  order  of  the  distribution  of  the 
assets  of  a  co-partnership  may  be  altered  by 
an  agreement  of  the  parties  to  the  effect  that 
the  sums  respectively  contributed  by  them  shall 
be  considered  as  assets  of  the  firm;  and  where 
the  larger  contribution  of  one  has  been  equal- 
iied  by  a  lease  secured  by  others,  and  the  con- 
sideration of  their  labor  and  serrices,  it  is  not 
error,  under  the  agreement,  to  direct  an  equal 
division  of  the  assets  on  the  dissolution  of  the 
firm,  without  regard  to  the  ratio  of  the  original 
contributions. 

2.  A  party  is  not  bound  by  an  allegation  of  his 
pleading  where  it  is  denied,  and  evidence  is 
taken  on  the  issue  thus  joined.- 

8.  A  manifest  error  in  a  report  of  a  referee, 
which  was  not  called  to  the  attention  of  the 
court  in  any  of  the  briefs  filed  or  oral  arguments 
prior  to  the  writing  of  the  decision,  may  be  cor- 
rected on  a  rehearing. 

liJrror  to  court  of  appeals. 

Actions  by  Fritz  Kerstlng  and  another  against 
JjOuIs  Groth  and  another,  consolidated.  Fi-om 
an  affirmance  of  a  judgment  In  favor  of  plain- 
tiffs (36  Pac.  156,  4  Colo.  App.  395),  defendants 
bring  error.  On  rehearing.  Original  opinion 
withdrawn.    Modified. 

Itogers  Stair,  H.  M.  Orahood,  and  F.  A. 
Williams,  for  plaintiffs  in  error.  O'Donnell  & 
Decker,  for  defendants  in  error. 

HAYT,  C.  J.    The  defendants  In  error,  Fritz 
Kerstlng  and  August  Wilmsmeier,  commenced 
suit  against  plaintiffs  In  error,  Louis  Groth  and 
Ferdinand  B.  Becker.    This  action  was  num- 
bered 13,115  hi  the  district  court.    The  com- 
plaint in  the  suit,  as  originally  instituted,  con- 
tained two  causes  of  action.    The  first,  which 
was  directed  against  the  defendant  Groth  alone, 
Is  an  action  by  two  partners  against  the  third 
member  of  the  firm  for  an  accotmting.    The 
second  cause  of  action  was  against  both  of  the 
defendants,  upon  an  account  stated.     At  the 
time  of  the  Institution  of  this  suit,  an  attach- 
ment -was  issued  in  aid  thereof,  and  sustained 
upon  final  hearing.    To  the  original  complaint 
a    demurrer    was    Interposed,    and    sustained. 
Thereafter  the  complaint  was  amended,  and 
the   first  cause  dropped  therefrom.     This  first 
cause   of  action  was  subsequently  made  the 
basis  of  an  Independent  suit,  designated  in  the 
district  court  as  No.  13,900.    After  the  issues 
■were  joined  in  the  two  causes,  they  were  con- 
solidated, and  referred  to  I.  K.  Bamum,  as 
referee,  to  take  testimony,  and  report  findings. 
As  a  result  of  the  proceedings  had  before  the 
referee,  the  plaintiffs  in  both  cases  were  suc- 
cessCuL    Exceptions  to  the  report  were  In  due 
time  filed,  and  overruled  by  the  court.    In  ac- 
cordance with  the  findings  of  the  referee,  the 
district  court  rendered  judgment  for  the  plain- 
tlfEs  far  the  sum  of  $8,751.51,  against  both  de- 
fendants, and  an  Individual  judgment  against 
(xrotb  alone  for  the  siun  of  $1,936.70.     From 
tills   Judgment  a  writ  of  error  was  sued  out 
rrom  the  court  of  appeals,  in  which  court  the 


judgment  of  the  district  court  was  In  all  things 
affirmed.  See  Groth  v.  Kerstlng,  4  Colo.  Ak>. 
395,  36  Pac.  156.  From  this  latter  judgment 
the  caiMe  Is  brought  here  by  error. 

It  is  claimed  that  the  referee's  report,  which 
formed  tlie  basis  of  the  decree  in  the  district 
court,  as  well  as  that  of  the  court  of  appeals,  is 
manifestly  erroneous.  In  that  It  falls  to  provide 
for  the  repayment  to  each  partner  of  his  con- 
tribution to  the  business.  Undoubtedly,  the 
usual  order  of  distribution  of  the  assets  of  a  co- 
partnership upon  dissolution  Is  as  stated  by 
counsel,  to  wit:  (1)  Payment  of  the  debts  or 
liabilities  due  third  persons;  (2)  repaying  to 
each  partner  his  advances;  (S)  repaying  to  each 
partner  his  capital;  (4)  dlvlslcn  of  the  balance 
as  profits.  While  this  is  the  usual  order,  it 
may  be  altered  by  agreement  of  the  parties, 
and  in  this  case  we  think,  from  the  evidence 
and  the  conditions  under  which  the  co-partner- 
ship was  formed  and  the  firm  business  transact- 
ed, the  referee  correctly  detennlned  that  the 
amount  contributed  by  the  several  partners  was 
to  be  considered  as  a-ssefs  of  the  firm,  and  to  be 
distributed  accordingly.  In  accordance  with  the 
terms  of  the  agreement,  Kerstlng  and  Wllms- 
meier  were  to  devote  their  time  and  attention 
to  the  joint  enterprise,  and  contribute  only 
$3,650.50,  whUe  Groth  contributed  $8,000,  al- 
though he  had  but  a  one-third  Interest  In  the 
business.  This  dIspr(HX)rtIonate  amount  was, 
we  think,  put  In  by  Groth  against  the  lease 
theretofore  secured  by  Kerstlng  &  Co.,  and  as 
an  offset  to  their  labor  and  services  In  the 
management  of  the  business,  with  the  further 
benefit  to  Groth  resulting  from  an  agreement  to 
furnish  brick  for  his  building  contracts  at  a 
lOT^er  price  than  they  could  be  purchased  for 
In  the  market.  So,  we  conclude  that  It  was  not 
error  for  the  referee  to  treat  th^se  several  items 
as  assets  of  the  co-partpership,  to  be  divided 
between  the  partners  according  to  their  Inter- 
est In  the  co-partnership,  without  regard  to  the 
ratio  of  the  original  contributions. 

Among  the  credits  allowed  Kerstlng  &  Co.  is 
one  for  hauling  brick.  It  is  cLilmed  that  In 
this  there  is  ^ror,  because  the  brick  were  haul- 
ed by  teams  belonging  to  the  co-partnership. 
yv.e  do  not  so  understand  the  evidence.  On  the 
contrary,  the  referee  gave  credit  only  for  the 
money  paid  to  others  for  hauling.  Mr.  Kerstlng 
says:  "Brick  hauling,  $1,242.40;  that  is,  teams 
which  hauled  bricks,  and  we  paid  them  for 
hauling."  In  the  complaint  it  is  alleged  that 
the  profits  of  the  brick  budness  were  $9,731.68, 
for  which  the  firm  of  Kerstlng  &  Co.  Is  ac- 
countable, while  the  net  profits  of  the  business, 
as  foimd  by  the  referee,  were  only  $7,828.60.  It 
Is  urged  that  this  Is  In  violation  of  the  rule 
binding  parties  by  the  allegations  of  their  plead- 
ings. This  is  not  so,  for  the  reason  that  this  al- 
legation of  the  complaint  is  denied  by  the  an- 
swer, and  evidence  was  taken  upon  the  issue 
thus  made.  The  referee  found  that  the  price 
charged  for  brick  by  Kerstlng  &  Co.  was  too 
high,  and  reduced  the  amount,  thereby  reducing 
the  firm  profits  correspondingly.  There  was  no 
error  In  this,  but  Kerstlng  &  Co.  were  Improp- 
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erly  allowed,  as  part  of  the  expenses  of  the 
business  paid  by  them,  the  sum  of  $3,650.50, 
this  being  the  value  of  the  lease,  horses,  wag- 
ons, tools,  brick,  etc.,  contributed  to  the  firm 
by  Kersting  and  Wilmsmeier  at  the  Inception 
of  the  enterprise.  The  contribution  to  the  firm, 
under  the  findings  of  the  referee,  became  joint 
property  or  firm  assets;  and  neither  party 
should  tuiTe  been  given  credit  for  either  of  the 
amounts  in  the  final  settlement,  except  as  the 
same  may  result  from  a  division  of  the  firm 
assets.  The  referee  acted  upon  this  rule  so 
far  as  Groth  is  concerned,  but  adopted  a  differ- 
ent rule  as  to  ICersting  and  Wilmsmeier.  This 
■was  not  called  to  the  attention  of  the  court  In 
any  of  the  briefs  filed  or  oral  arguments  heard 
prior  to  writing  the  first  opinion,  but  was  first 
mentioned  in  the  petition  for  rehearing;  but 
the  error  Is  manifest,  and  the  correction  will 
now  be  made.  With  this  change  the  account 
may  be  stated  as  follows: 

Kersting  &  Wilmsmeier  in  Account  with  Kerst- 
ing &  Co. 

To  collections  for  firm $G8,805  64 

By  expenses  paid  for  the  firin 03,716  37 

Balance  due  $  5,089  27 

Firm  Assets. 

Due  from  Groth  &  Becker $  8,751  54 

Due  from   Kersting  &   Wilmsmeier, 

as  above  5.089  27 

Due  from  Louis  Groth 8,000.00 

Total    $21,840  81 

Of  this  amount  Kerstin  &  Wilms- 
meier are  entitled  to  two-thirds. .     $14,560  54 
Less  their  indebtedness  to  the  firm, 

as  above  5,089  27 

t  ' 
Balance  due  Kersting  &  Wilms- 
meier      $  9,471  27 

Kersting  and .  Wilmsmeier  are  entitled  to 
judgment  for  the  amount  due  them,  viz.  $9,471.- 
27.  It  is  now  conceded  that  Groth  &  Becker 
and  Louis  Groth  may  properly  be  considered  as 
one  and  the  same  party  so  far  as  the  settlemmt 
of  this  business  Is  concerned.  We  will  there- 
fore not  Interfere  with  tlie  judgment  rendered 
against  Groth  &  Becker  for  $8,751.54,  but  will 
correct  the  error  by  reducing  thte  judgment 
against  Groth  from  $1,936.70  to  $719.73.  The 
judgment  of  the  court  of  appeals  against  Groth 
&  Becker  will  therefore  be  affirmed,  and  the 
judgment  against  Groth  reduced  to  $719.73; 
the  costs  in  this  court  to  be  equally  divided  be- 
tween the  parties.  The  cause  will  be  remand- 
ed to  the  court  of  appeals  for  further  proceed- 
ings in  accordance  with  this  opinion.  Judgment 
modified. 

(9  Colo.  App.  S4) 

SMITH  V.  BLACK.t 
(Court  of  Appeals  of  Colorado.    March  9.  1896.) 

Vendok  and  Purchaser  —  Patment  —  Tbxoer — 

Evidence. 

1.  A  purchaser  of  lots  with  knowledge  that 

his   vendor  held   them   subject   to  a   trust  deed 

held  by  the  original  vendor,  which  was  to  be  re- 

1  Rehearing  denied  December  28,  1S96. 


leased  lot  by  lot  as  a  stipulated  sum  was  paid 
on  each,  is  not  entitled  to  a  decree  compelling 
the  original  vendor  to  release  the  trust  deed  od 
the  lots  purchased,  in  the  absence  of  proof  of 
payment  or  unconditional  tender  of  the  due  pro- 
portion of  the  debt  secured. 

2.  That  plaintiff  had  paid  money  to  a  bank 
to  the  credit  of  defendant,  on  a  note  of  one  L. 
secured  by  L.'s  trust  deed,  was  not  shown  by 
evidence  that  plaintiff  and  L.  went  to  the  bank 
together;  that  nlaintiff  gave  L.  the  money  and 
took  his  receipt  for  it;  that  L.  then  deposited 
the  money  in  the  bank,  and  that  he  afterwards 
drew  it  out. 

Appeal  ftom  district  court,  Arapahoe  county. 

Action  by  George  M.  Black  against  Charles 
H.  Smith  to  release  a  trust  deed.  From  a  de- 
cree in  favor  of  plaintiff,  defendant  appeals. 
Reversed. 

Hugh  Butler  and  Bartels  &  Blood,  for  ap- 
pellant. T.  J.  O'Donnell,  W.  S.  Decker,  and 
Milton  Smith,  for  appellee. 

BISSELL,  J.  The  involved  and  complicat- 
ed history  of  the  transactions  between  John 
W.  Smith  and  Charles  H.  Smith,  the  appel- 
lant, and  John  E.  Leet,  compels  a  very  ex- 
tended statement  of  facta,  although  this  ap- 
peal turns  on  a  single  point,  and  our  views 
of  the  legal  principles  which  must  determine 
the  rights  of  the  parties  on  this  basis.  In 
February,  1883,  John  W.  Smith  was  the  own- 
er of  a  large  number  of  lots  located  in  Gar- 
den Place,  which  was  a  subdivision  of  a 
part  of  the  S.  %  of  the  N.  E.  %  of  section 
22,  township  3,  contiguous  to  the  city  of  Den- 
ver. This  part  of  the  section  bad  been  plat- 
ted and  laid  out  in  lots  for  the  purposes  c^ 
improvement  and  sale.  At  that  time  John  W. 
Smith  entered  into  an  arrangement  with  John 
A.  Leet,  which  took  this  form:  Smith  con- 
veyed the  described  property  to  Leet.  Leet 
did  not  pay  the  agreed  consideration  for  the 
transfer,  but  entered  into  a  contract  respect- 
ing it  which  took  this  shape:  He  executed 
a  writing  which  the  parties  have  termed  a 
note,  though  it  lacks  the  essential  features  of 
commercial  paper.  "$15,000.00.  Denver,  Colo_ 
February  10,  1883.  Five  years  after  date  I 
promise  to  pay  to  the  order  of  myself  fif- 
teen thousand  dollars,  for  value  received,  ne- 
gotiable and  payable  at  the  Colorado  Nation- 
al Bank,  of  Denver,  Colorado,  without  defal- 
cation or  discount,  with  Interest  from  ma- 
turity at  the  rate  of  10  per  cent  per  annum. 
This  note  is  secured  by  a  deed  of  trust  <n 
real  estate,  bearing  even  date  herewith,  and 
It  Is  expressly  understood  and  agreed  that 
in  case  of  default  In  the  payment  therecuf. 
that  the  holder  thereof  shall  in  no  case  sue 
the  maker  or  indorser  or  indorsers  thereof,  in 
an  action  at  law,  for  any  amount  that  may  be 
due  thereon,  but  must  look  for  payment  sole- 
ly to  the  property  given  in  said  deed  of  tmss 
as  security  for  said  note.  John  B.  Leet."  Tliis 
contract  bad  an  indorsement  on  it  as  foUow^s: 
"The  above  note  is  hereby  extended  one  yrar 
from  maturity.  October  6. 1887.  C.  H.  jsmith." 
On  the  lOlh  of  February  Leet  gave  a  tratt 
deed  to  Charles  H.  Smith  on  all  the  lots  wblcb 
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had  been  theretofore  conveyed  to  him  to  se- 
cure the  peiformance  of  the  contract.     By 
•  It  the  Colorado  National  Banlc  was  made  the 
agent  of  the  grantee,  and  Leet  was  given 
the  right  to  pay  over  the  stipulated  consid- 
eration In  a  specified  way. .  It  is  wholly  un- 
necessary to  recite  all  the  terms  of  the  deed. 
It  is  aufBctent  to  state  that  thereby  he  had 
the  right,  as  fast  as  he  might  negotiate  a  sale 
of  any  one  or  more  of  the  designated  lots,  to 
pay  $60  in  cash,  or  not  less  than  $30  and  the 
balance  of  the  stipulated  price  per  lot  by  the 
promissory  note  of  the  malter,   which   cash 
and  notes  were  to  be  deposited  in  tlie  Colorado 
National  Bank  to  the  order  and  credit  of 
the  grantee   in   the  trust  deed.    Whenever 
payments  were  thus  made  Smith  was  obli- 
gated to  execute  to  the  purchaser  or  purchas- 
ers releases,  and  take  the  cash  and  the  notes, 
which  were  to  be  secured  by  trust  deeds  on 
the  lots,  in  exchange  for  that  proportion  of 
Leet's  liability  under  his  contract.     This  gen- 
eral plan  regarding  the  sale  and  transfer  of 
the  lots  went  on  until  near  the  expiration  of 
the  term  fixed  by  the  contract.    On  the  6th 
of  October,   1887,  a  little   more   than    four 
months  before  the  absolute  maturity  of  the 
original  agreement,  the  extension  above  recit- 
ed was  indorsed  on  the  paper.     Prior  to  this 
extension  Leet  had  sold  a  good  many  of  the 
lots  and  paid  the  cash  consideration  and  pro- 
cured the  execution  and  delivery  of  the  notes 
according  to  the  stipulation.    The  present  ap- 
pellee. Black,  bought  sundry  lots  embraced 
in  the  original  conveyance  in  January,  1889, 
after  the  maturity  of  the  original  contract, 
though  within  the  extension  indorsed  on  it. 
The  lots  need  not  be  described  nor  specifical- 
ly mentioned.    When  Black  bought,  he  bought, 
as  he  states,  with  full  notice  of  the  trust  deed 
and  its  terms,  and  of  the  limitations  on  Leet's 
authority  to  convey.     He  was  fully  advised 
of  the  necessity  to  pay  the  purchase  price 
either  in  cash  or  partly  in  cash  and  partly  in 
notes,  according  to  the  agreement.    Leet  told 
him  of  the  extension,  and  he  relied  on  Leet's 
statement    when    he    made    the   .purchase. 
About   this  time  a  controversy  had   sprung 
up  between  Charles  H.  Smith,  the  present  ap- 
pellant, and  Leet,  as  to  the  proper  construc- 
tion of  indorsement  which  extended  the  time 
of  performance.    Charles  H.  had  obtained  the 
title  to  the  property,  and/  all  the  negotiations 
and  discussions  were  had  between  him  and 
Lieet.     The  principal  differences  respected  the 
amoimt  due  on  the  paper,  and  whether  it  did 
or  did  not  bear  interest  after  the  lapse  of  the 
five  years.    The  original  agreement  provided 
the  contract  should  only  bear  Interest  from 
maturity,  and  it  was  insisted  by  Leet  the  ex- 
-tension  made  this  part  of  the  agreement  c^- 
eratlve   and   binding   during   the   extension. 
Smith  contended  the  extension  did  not  affect 
Ills  right  to  interest.    In  anticipation  of  dlffl- 
culty  respecting  these  releases.  Black  went  to 
Smith  to  Induce  him  to  accept  the  price  he 
bad  agreed  to  pay.    Smith  refused  to  negoti- 
XLte  with  Black,  said  the  title  was  with  Leet, 


and  whatever  settlements  were  made  must  be 
made  with  him.  There  is  considerable  talk 
about  a  tender  made  by  Black  during  some 
of  these  negotiations.  This  may  be  dismissed 
from  consideration.  It  can  be  disposed  of  by 
the  single  suggestion  that  Black  never  offered 
Smith  any  money,  nor  has  he  at  any  time, 
either  in  this  suit  or  in  the  one  which  will 
be  referred  to  later,  offered  to  pay  the  pur- 
chase price  directly  to  Smith,  nor  has  he  kept 
his  tender  good  by  iHTinging  the  money  into 
court  to  abide  the  result  of  the  action.  It  Is 
well,  understood  a  tender  can  only  be  made 
effectual  by  prefer  profert  In  the  bill  and  the 
production  of  the  money  in  court  for  the  sat- 
isfaction of  the  decree  if  the  one  who  makes 
the  tender  succeeds  In  maintaining  his  action. 
It  was  not  a  tender.  The  matter  will  not  be 
further  referred  to.  This  narration  brings  us 
to  the  point  when  Black's  rights  accrued.  We 
shall  defer  the  statement  of  this  transaction, 
though  It  may  slightly  disttu*b  the  regular  and 
ctu-onologlcal  order  of  events.  We  prefer  to 
reserve  it  until  later  in  the  opinion,  when  the 
acts  and  thehr  legal  results  will  be  conjointly 
stated. 

We  will  now  refer  to  some  matters  which 
have  crept  into  the  record  which,  as  we  view 
them,  have  very  little  significance  In  the  set- 
tlement of  the  litigation.  On  the  7th  of  Feb- 
ruary, 1889,  Leet  brought  a  suit  in  the  dis- 
trict court  of  Arapahoe  county  against  John 
W.  Smith,  the  original  grantor,  and  Charles 
H.  Smith  and  John  W.  Homer,  who  were  the 
grantees  and  the  trustees  In  the  deed  of 
trust.  No  attempt  will  be  made  to  fully  state 
the  contents  of  the  bill,  the  relief  prayed,  or 
the  decree  which  was  entered.  Its  general 
history  will  be  given,  and  our  conclusions 
about  It  stated,  that  it  may  be  eliminated 
from  the  further  consideration  of  the  court 
In  the  ultimate  progress  of  this  litigation.  By 
the  allegations  of  his  bill,  Leet  claimed  to 
have  deposited  In  the  bank  $11,655  in  money 
and  notes,  which  was,  as  he  contended, 
enough  to  pay  the  balance  due  under  his  orig- 
inal contract.  He  prayed  Its  cancellation  and 
a  decree  compelling  Snilth  to  execute  releases 
for  the  lots  which  should  be  subject  to  the 
trust  deed  at  the  date  of  the  judgment. 
Some  sort  of  a  deposit  of  money  and  notes 
was  made  In  the  bank.  What  form  the  de- 
posit took,  or  how,  if  at  all,  it  could  ever  have 
been  made  available  to  Leet,  either  as  a  pay- 
ment of  his  obligation  or  as  a  discharge  of 
the  Hen  of  the  trust  deed,  nowhere  appears. 
It  may  be  remarked  that  In  the  present  case 
the  court  certainly  concluded  the  $9,000  In 
cash  and  the  note  for  $2,6!55  were  never  de- 
posited in  the  Colorado  National  Bank  for 
the  benefit  of  Mr.  Smith.  The  court  stated 
If  it  became  essential  to  consider  this  ques- 
tion In  the  case  he  should  find  there  was  no 
proof  of  a  deposit  which  was  in  any  wise  a 
compliance  with  the  terms  of  the  obligation. 
We  must  conclude,  therefore,  the  deposit  was 
not  made  according  to  the  terms  of  the  trust 
deed.    There  was  an  attempt  to  deposit  $3,- 
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120  In  behalf  of  Mr.  Black,  as  will  be  sub- 
sequently stated.  Notwithstanding  this, 
Black,  the  plaintiff  in  this  suit,  produced  the 
decree  which  had  been  entered  in  the  litiga- 
tion between  Leet  and  Smith.  This  decree  re- 
cited the  deposit  of  this  sum.  It  granted  a 
perpetual  injunction  against  the  sale  of  the 
property  which  is  Involved  in  the  suit  now 
under  consideration,  on  Leet's  giving  a  bond 
In  the  sum  of  $4,000  pending  an  appeal  to  the 
supreme  court  It  ordered  Smith  to  execute 
releases  on  the  deposit  for  him  of  $0,000  and 
notes  for  $2,655,  secured  by  trust  deeds.  The 
decree  likewise  states  the  note  was  paid  be- 
fore maturity,  and  adjudged  it  null  and  void. 
It  is  somewhat  anomalous,  and  the  scope  of 
it  is  not  made  clear  by  anything  found  in 
the  present  record.  The  releases  were  to  l»e 
executed  on  the  deposit  of  the  $9,000  and  the 
notes  in  the  Colorado  National  Bank  to  the 
credit  of  Smith,  and  the  cancellation  of  the 
argeement  was  manifestly  conditional  on  this 
deposit.  Notwithstanding  this,  the  decree  In 
terms  declared  the  agreement  canceled,  null, 
and  void.  Smith  appealed.  Leet  gave  a 
bond  for  $4,000,  and  took  out  of  the  bank  the 
$3,120  which  had  been  deposited  in  Black's 
interest  It  would  appear  that  a  total  deposit 
of  $11,655  in  money  and  notes  had  been  made, 
but  in  May,  which  was  the  date  of  the  de- 
cree, whatever  had  been  deposited  was  with- 
drawn from  the  bank  preparatory  to  the  com- 
mencement of  this  suit.  As  we  view  the 
record,  all  this  proof  respecting  that  anteced- 
ent suit  and  what  was  done  under  it  Is  not 
of  the  slightest  consequence  in  the  settle- 
ment of  the  present  controversy.  Black  did 
not  buy  after  the  entry  of  that  decree,  nor 
in  reliance  on  it.  His  purchase  was  made 
before  it  was  rendered.  He  bought  In  Feb- 
ruary, 1891,  and  the  decree  was  entered  on 
the  loth  of  May  following.  We  are  unable 
to  see  how  he  can  gain  any  benefit  from  it, 
or  how  he  can  strengthen  bis  title  or  claim 
his  rights  are  affected  by  its  terms.  In  any 
event,  the  decree  was  conditioned  upon  the 
payment  of  the  $11,655,  and  unless  be  makes 
proof  that  the  money  and  notes  were  deposit- 
ed in  the  bank  to  the  credit  of  Smith,  accord- 
ing to  the  terms  of  the  agreement,  no  ad- 
vantage could  come  to  him  from  the  Judgment, 
because  it  was  conditioned  upon  the  perform- 
ance of  those  acts  which  the  Judge  trying  the 
present  case  found  as  a  matter  of  fact  were 
not  performed.  We  are  wholly  unable  to  un- 
derstand bow  he  can  predicate  any  claim  on 
the  formal  annulment  of  the  agreement,  for 
it  is  evident  this  clause  must  be  controlled  by 
the  antecedent  condition.  Since  it  is  evident 
something  was  due  under  the  agreement,  and 
Leet  was  bound  to  pay  the  amount  of  money, 
or  deposit  some  money  and  a  certain  amount 
of  notes  which  would  make  tiie  two  the 
equivalent  of  the  amount  due,  the  agreement 
could  not  have  been  canceled  except  on  the 
condition  of  performance  by  Leet  The  de- 
cree cannot  be  otherwise  construed.  There 
was  no  attempt  In  this  suit  to  show  perform- 


ance, and  without  It  the  decree  would  not  be 
effectual.  Even  if  Black  had  been  a  party, 
whereby  he  was  both  bound  by  the  Judg- . 
ment  and  possessed  of  the  right  to  insist  on 
the  benefits  flowing  from  it,  he  was  equally 
obligated  to  show  performance  if  he  would 
insist  the  decree  was  operative  either  in  ef- 
fectuating his  claims  or  In  overcoming  the 
defense  which  Smith  put  In.  Having  failed 
to  offer  proof  to  this  point,  the  decree  may 
be  dismissed  from  consideration.  We  like- 
wise find  many  other  agreements  and  con- 
tracts between  Leet  and  Smith,  which  were 
introduced  apparently  to  show  a  reduction  tn 
the  amount  due  Smith,  and  a  waiver  of  his 
rights  under  the  trust  deed.  After  the  con- 
troversy had  arisen,  and  after  the  first  suit 
was  begun,  there  was  some  agreement  re- 
specting the  matters,  though  Leet  and  Smith 
differ  as  to  the  terms  and  conditions  ot  It 
Some  memoranda  in  writing  are  produced 
which  show  a  statement  of  the  sums  due, 
and  apparently  exhibit  a  decided  reduction 
from  the  sum  of  the  original  contract.  They 
contain  nothing,  however,  which  operates  to 
release  the  trust  deed,  destroys  its  lien,  or 
deprives  Smith  of  the  rights  which  he  ac- 
quired thereunder.  The  most  they  amount 
to  is  an  adjustment  of  the  sum  due  from  Leet 
to  Smith.  In  case  of  foreclosure,  it  may  be 
this  settlement  would  determine  the  sum 
for  which  the  property  might  be  sold.  We 
cannot  imderstand  what  effect  these  things 
have  on  Black's  rights.  He  was  neither  a 
party  nor  a  privy.  He  neither  bought  on  the 
strength  of  them  nor  does  he  hold  title  un- 
der them.  His  right  to  an  unincumbered 
title  had  its  inception,  tf  at  all,  on  tbe  4th  of 
February,  1889. 

If  we  were  not  entirely  satisfied  the  plaintiff 
acqubed  no  rights  by  ttis  acts,  and  did  not 
thereby  become  entitled  to  maintain  his  tSi, 
we  should  still  be  compelled  to  reverse  the  case 
because  of  his  failure  to  show  a  compliance 
with  the  conditions  of  the  deed.  The  Utle 
stood  In  Leet  by  an  agreement  with  the  ovmer. 
subject  to  the  payment  of  the  consideration  in 
the  form  and  within  the  time  specified  In  the 
security.  When  Black  bought  of  Leet,  he 
bought  sabject  to  the  same  conditions  and  be- 
came obligated  to  perform  them.  Black's  pur- 
chase was  subsequent  to  the  maturity  of  the 
original  agreement,  though  within  tbe  extea- 
sion.  Without  attempting  the  utmost  accuracr 
In  the  statement  of  amounts,  it  is  enough  to 
say  Black  bought  lots  which  bound  bim  to  pay 
$3,120  to  have  the  trust  deed  released.  This 
sum  he  was  bound  to  pay  either  wholly  in  cai^ 
or  partly  In  cash  and  partly  in  notes.  We  do 
not  conceive  Black  was  bound  to  comply  witi 
the  terms  of  tliose  sul>seiupnt  arrangements  in 
order  to  acquire  title.  When  he  bought  he 
had  a  rignt  to  acquire  title  through  Leet.  oa 
performance  of  the  original  conditions.  Had 
be  done  this,  and  had  he  paid  the  money  io» 
the  Colorado  National  Bank  directly  and  in  ac- 
cordance with  the  requirements  of  the  contract 
or  had  he  procured  Leet  to  do  It  for  hhn,  and 
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been  exact  In  bis  obaemuice  of  the  stlpula- 
tlona,  be  would  have  acquired  an  equity  which 
lie  might  enforce  against  the  original  grantor. 
Smith.  It  Is  CD  this  propositioa  tliat  the  plain- 
tiff failed  In  his  proof.  Black  did  not  show 
that  he  paid  $3,120  into  the  bank,  either  by  him- 
self or  tlirough  Leet,  as  the  purchase  price  of 
the  lots  which  be  bought.  What  he  did  can 
only  be  gathered  from  bis  own  and  Leet's  tes- 
timony. Black  did  not  produce  the  cashier  of 
the  bank,  or  any  officer  of  It,  to  8lu>w  what  was 
done,  nor  did  be  otFer  proof  of  any  deposit  In 
the  bank  to  the  order  and  credit  of  Smith, 
wliereby  the  money  tiecame  Smith's  and  his  ti- 
tle to  the  lots  was  relieved  from  the  obligations 
to  pay  the  purchase  money.  It  is  impossible  to 
extract,  conceiTe,  and  state  this  transaction 
and  leave  It  an  nnvaml^ied  tale.  It  lias  all  the 
earmarks  of  an  attempt  to  appear  to  observe 
an  agreement  and  yet  break  It.  The  court  did 
not  find  as  a  matter  of  fact  that  the  deport 
was  made  In  the  bank  by  Leet  to  the  order  of 
Smitli,  or  to  the  credit  of  the  holder  of  the  note. 
What  the  court  said  Is:  "Tbei-eupon  the  plain- 
tiff handed  over.  In  the  bank,  to  Mr.  Leet,  a 
snfflclent  amount  of  money  to  pay  what  was 
required  to  secure  the  releases  of  the  lots  own- 
ed by  him,  and  Mr.  Leet  deposited  the  same 
In  the  Colorado  National  Bank,  as  I  suppose, 
to  the  credit  of  the  holder  of  the  note.  Nei- 
ther any  of  the  officers  of  the  bank  nor  any  of 
the  books  at  the  bank  were  brought  Into  court, 
ao  that  the  exact  terms  of  the  deposit  do  not 
appear.  It  does  sufficiently  appear  that  the 
deposit  was  actually  made."  Nothing  further 
Is  contained  in  the  opinion,  either  by  way  of 
findings  or  otherwise,  respecting  the  deposit 
We  are  therefore  unhampered  by  the  rule  tliat 
the  findings  of  the  court  <mi  questions  of  fact 
are  conclusive.  The  court  did  not  find  directly 
that  Black's  money  was  deposited  in  the  bank 
to  the  credit  of  Smith,  or  to  the  credit  of  the 
holder  of  the  note.  He  assumes  it;  but  there 
cannot  be  found  between  the  four  comers  of 
the  record  any  evidence  which  would  Justify  a 
finding  tliat  the  money  was  thus  deposited. 
We  will  now  Inquire  what  was  done. 

Black  was  entirely  informed  respecting  the 
condition  of  the  title  and  the  terms  under 
which  Leet  held  It  He  was  advised  there 
were  some  differences  between  Leet  and 
Smith  in  reference  to  the  property  and  the 
execution  of  releases.  In  response  to  a  ques- 
tion what  he  knew  about  it  he  said:  "Don't 
know  whether  It  was  before  or  after  I  knew 
of  the  difference  existing  between  Mr.  Leet 
and  Mr.  Smith  that  I  had  the  conversation 
with  Mr.  Smith.  I  knew  I  had  the  money 
to  pay  for  the  releases.  I  wanted  the  lots 
released  as  soon  as  I  could.  I  knew  it  was 
the  lots  under  trust  deed.  Didn't  know  at 
the  time  I  made  the  offer  to  Mr.  Smith  that 
Mr.  Leet  and  Mr.  Smith  were  having  certain 
differences,  and  that  a  lawsuit  was  threat- 
ened. Mr.  Leet  had  informed  me  that  if  Mr. 
Smith  didn't  release  he  was  going  to  com- 
mence suit  When  I  traded  for  these  lots, 
Mr.  Leet  wanted  to  get  the  money  to  pay 


this  note."  He  was  well  advised  concemlng 
the  probability  of  a  lawsuit,  but  was  anxious 
to  get  the  lots  to  make  a  stock  yard  of  them. 
He  states:  "I  was  anxious  to  get  all  the  lots 
so  1  might  make  a  stock  yard  of  them,  and 
wanted  to  get  them  clear,  and  we  traded 
with  the  idea  that  he  must  release  on  the 
10th  of  February,  1889.  That  is  what  Mr. 
Leet  gave  me  to  understand,  and  what  the 
trust  deed  read.  When  the  time  came,  I  pre- 
sented the  money."  He  was  likewise  inform- 
ed the  money  must  be  paid  into  the  bank. 
His  answer  to  a  question  concerning  It  Is: 
"The  trust  deed  read  that  we  should  pay  the 
money  into  the.  bank,  whoever  owned  the 
lots.  The  owner  of  the  lots  is  the  man  to 
pay  the  trustee,  I  think."  He  likewise  knew 
the  note  fell  due  in  1888,  though  he  had  been 
told  by  Leet  it  had  been  extended  for  a  year. 
His  only  Information  respecting  the  exten- 
sion was  what  he  had  learned  from  Leet. 
He  never  saw  the  note.  Being  thus  advised 
of  the  terms  of  the  Instrument,  Black  at- 
tempted on  the  4th  of  February,  to  do  what 
was  necessary  to  complete  his  right  to  a  re- 
lease of  the  trust  deed  as  to  his  lots.  What 
he  did  Is  best  told  in  his  own  language:  "Q. 
Isn't  it  a  fact  that  the  entire  deposit  that  was 
made  on  account  of  this  note  was  made  In 
the  name  of  John  B.  Leet  and  was  not  made 
In  your  name  at  all?  A.  I  could  not  say  how 
that  is.  I  took  the  money  there.  I  never 
saw  the  receipt  that  Mr.  Woodelton  gave  Mr. 
Leet  Mr.  Woodelton  said  It  was  Mr.  Leet's 
note,  and  the  deposit  would  have  to  be  made 
by  him,  and  he  would  give  Mr.  Leet  a  receipt 
for  the  money,  and  Mr.  Leet  gave  me  such  a 
receipt  as  I  wanted.  It  was  done  in  that 
way.  I  wanted  the  two  Neven  lots,  and 
bought  them  through  Mr.  Leet  as  agent  and 
gave  him  the  $120  on  the  two  lots  a  few  days 
afterwards.  I  had  a  contract  from  Mr.  Leet, 
signed  by  him  as  agent  for  Mr.  Neven.  I 
paid  Mr.  Leet  $120,  and  took  his  receipt  I 
didn't  take  the  $120  to  the  bank."  When 
this  money  was  put  Into  the  bank,  he  took  a 
receipt  from  Leet  which  substantially  recited 
Black's  payment  to  him  of  $3,120,  to  apply 
on  the  trust  deed.  This  receipt  was  signed 
by  Leet  made  out  on  Leet's  office  paper,  and 
under  circumstances  which  will  appear  when 
Leet's  testimony  Is  commented  on.  Black 
subsequently  learned  the  money  had  been 
taken  out  of  the  bank.  He  became  uneasy 
about  it  and  went  to  Leet  and  August  7, 
1880,  obtained  an  agreement  whereby  Leet 
agreed  to  pay  10  per  cent  per  annum  on  the 
money,  as  compensation  for  the  delay  In  pro- 
curing the  release.  Black  states  that  from 
February  4th  on,  he  knew  the  lots  which  he 
had  attempted  to  buy  from  Leet  were  subject 
to  the  payment  of  $60  per  lot,  and  that  iii-iy 
could  not  be  released  until  that  sum  had 
been  paid.  This  is  ail  to  be  found  in  Black's 
testimony  respecting  the  payment  to  the 
bank,  and  his  attempt  to  entitle  himself  to 
the  release  from  Smith  and  the  completion  of. 
his  title.    Clearly,  there  la  nothing  in  this 
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evidence  which  even  tends  to  show  a  pay- 
ment In  conformity  with  the  conditions  of 
the  trust  deed.  Black  bought  under  its  shad- 
ow, with  full  knowledge  of  its  existence  and 
of  what  he  was  bound  to  do  to  secure  an  un- 
incumbered title,  and  nothing  in  the  litiga- 
tion between  Leet  and  Smith,  and  nothing 
which  was  done  by  way  of  the  execution  of 
new  agreements,  at  all  relieved  him  from 
the  burden  which  he  assumed  when  he 
bought.  His  deed  was  subject  to  the  incum- 
brance, and  he  assumed  and  agreed  to  pay 
his  proportionate  part  of  it.  If  it  be  admit- 
ted Leet  succeeded  in  procuring  a  reduction 
of  the  sum  which  he  was  Uound  to  pay  on 
the  whole  property  conveyed  by  Smith,  Black 
was  not  entitled  to  share  In  any  part  or  por- 
tion of  that  advantage,  but  was  bound  to  pay 
the  160  per  lot,  either  In  cash  or  In  cash  and 
notes,  according  to  the  agreement.  Whether 
he  was  further  obligated  to  pay  interest  we 
are  not  required  to  determine.  All  we  are 
deciding  Is  whether  what  Black  did  amount- 
ed to  a  compliance  with  the  terms  of  the 
deed,  regardless  of  the  question  of  Interest. 

We  now  come  to  a  more  definite  history  of 
this  particular  transaction,  which  can  be  best 
understood  by  a  transcript  of  Leet's  testi- 
mony. It  furnishes  Its  own  definition,  and 
can  be  best  understood  and  appreciated  with- 
out other  comment  or  criticism  than  what  is 
furnished  bv  its  own  terms  and  substance. 
■  We  will  permit  Leet  to  describe  it.  "Q.  I 
want  to  know  if  you  know  that  fact,— that 
he  brought  that  money,  $3,120,  at  one  time, 
—and  do  you  know  of  his  depositing  that  In 
the  Colorado  National  Bank?  A.  Yes,  sir; 
I  think  I  was  there  with  him  when  he  did 
it.  Q.  You  may  state  what  was  said,— the 
substance  of  what  was  said  by  you.  A.  The 
money  was  put  there  in  escrow,  I  suppose 
you  might  call  it.  It  was  put  there  for  Mr. 
Smith  in  compliance  with  the  pecifliar  terms 
of  the  trust  deed."  Leet  goes  on  to  state 
that  he  does  not  remember  the  transaction  as 
to  its  precise  words,  but  he  has  a  clear  rec- 
ollection of  its  substance,  and  he  states:  "A. 
The  substance  of  it  was  that  money  was 
put  up  by  him  in  order  to  comply  with 
Smith's  demand  and  the  demand  of  the  trust 
deed.  Q.  I  am  speaking  about  this  $3,120. 
A.  Black  assumed  this  amount,  and  Smith 
refused  to  receive  it  from  him  he  said.  Q. 
What  did  he  do  with  that  money,— that  $3,- 
120?  A.  Went  down  there  and  pnt  it  up  for 
Mr.  Smith,  and  had  him  notified  that  it  was 
there,  but  the  notification  that  I  had  deposit- 
ed that—  Q.  What  date  was  it  when  you 
were  there  at  the  bank,— when  this  $3,120 
was  deposited?  A.  I  do  not  remember  the 
date.  It  was  previous  to  the  time  of  bring- 
ing the  suit.  Q.  And  It  was  preparatory  to 
bringing  that  suit  that  this  money  was  so 
deposited,  was  it  not?  A.  It  is,  because  Mr. 
Smith  had  refused  to  accept  it,  according  to 
the  terms  of  the  trust  deed.  •  •  •  I  was 
getting  ready  to  bring  an  Injunction  or  man- 
damus to  compel  him  to  take  the  money  and 


release  the  lots."    Leet  undertakes  to  give 
a  lengthy  explanation  of  the  reasons  which 
led  him  to  make  this  particular  deposit;  and, 
omitting  what  he  says  in  regard  to  Smith's 
antecedent  personal  receipt  of  money,  and  as 
to  the  dispute  with  reference  to  the  sum 
which  he  was  bound  to  pay,  as  he  says,  to 
save  expense,  and  at  their  request,  and  to 
comply  with  the  terms  of  the  deed,  he  con- 
tinues:   "I  bad  them  hand  me  the  money, 
and  I  tendered  It  to  Mr.  Smith,  through  the 
bank,  In  this  process  required  by  the  tmst 
deed.     Now  then,  Mr.  Black,  in  handing  me 
this  money,  wanted  some  evidence  that  he 
had  furnished  some  money  to  pay  Mr.  Smith 
for  this  trust  deed,  which  he  refused  to  re- 
ceive either  from  him  or  from  me."    Leet 
gives  some  explanations  of  the  reasons  for 
his  proceeding  which  need  not  be  recited, 
and  then  goes  on  to  state.  In  his  own  fashion, 
that  he  had  had  some  t^lk  with  Black  and 
the  other  purchasers  with  reference  to  the 
obtalnment  of  releases,  and  what  he  intend- 
ed to  do;   and  says:     "Q.  And  then  did  you 
Inform  Mr.  Black  that  you  would  commence 
a  suit  to  compel  Mr.  Smith  to  make  this  re- 
lease,—talk  the  matter  over  of  commencing 
the  suit?    A.  Yes,  sir;   with  all  of  them,— 
about  fifty  others,  besides  Mr.  Black.      Q. 
And  was  it  then,  that  Mr.  Black  furnished 
this  $3,120?    A.    Yes,  sir.    He  did  not  want 
to  do  it.     I  don't  recollect  whether  the  re- 
ceipt to  Black  was  given  before  going  to  the 
bank  or  afterwards.     It  was  at  the  same 
time,  cither  at  my  ofllce  or  at  the  bank.     It 
may  have  been  written  at  the  office  and  de- 
livered at  the  bank.     Q.  And  this  deposit, 
when  it  was  made  in  the  bank,  was  mnde 
by  you,  so  that  it  could  be  a  tender  given  by 
you  to  Mr.  Smith  on  account  of  thi.s  note.    Is 
that  the  way  of  it?    A.  Yes,  sir.     It   had 
been  previously  offered  to  Mr.  Smith  by  Mr. 
Black  himself,  direct."     This  is  the  only  evi- 
dence which  the  plaintiff  offered  of  a  pay- 
ment Into  the  bank.     How  the  money  was 
paid,   under  what  circumstances,   on  what 
conditions,   to  whose'  order,   nowhere  tran- 
spires.    We  are  unable  to  find  out  whether 
or  not  any  payment  was  made  In  accordanct> 
with  the  terms  of  the  trust  deed.     This  the 
plaintiff  was  undoubtedly  bound  to  show,  if 
he  would  obtain  the  relief  which  was  the 
object  of  his  bill.     The  trial  court  supposes 
the  money  was  paid  In  to  the  credit  of  Smith. 
We  are  unable  to  indulge  in  that  supposi- 
tion, and,  on  the  other  hand,  we  are  well 
satisfied  to  conclude  no  such  payment  was 
made  Into  the  bank  at  all.     The  suit  of  Leet 
V.  Smith,  to  which  reference  has  been  made, 
was  tried  in  1889,  and  in  that  suit  Leet  gave 
testimony,  and  some  part  of  that  testimony 
was  read  over  to  him,  and  he  was   inter- 
rogated about  it  on  the  present  trial,  and  this 
Is  the  result:     "Q.  Did  you  testify  In  that 
case  that  Mr.  Black  furnished  this  $3,120? 
A.  I  have  no  doubt  that  I  testified  that  in 
that  case;   and  I  did  testify  Just  as  I  have 
In  this  case,  because  that  Is  the  truth,   so 
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far  as  tnitta  is,  that  Is  what  I  testified  to. 
Q.  I  ask  you  If  In  that  fas<^  you  did  not 
testify  that  this  $3,120  was  your  own  money. 
A.  I  say  that  I  can  only  guess  now,  without 
going  over  that  evidence,  as  to  what  I  tes- 
tified to;  but  I  have  every  reason  to  be- 
lieve, and  I  am  entirely  sanguine,  that  I  tes- 
tified to  what  was  the  truth,  and  that,  if  I 
testified  that.it  was  my  own  money,  it  was 
because  the  lawyers  objected  to  my  getting 
In  the  truth  about  it  Q.  I  will  asli  you  if 
this  Is  a  correct  transcript  of  the  evidence 
given  by  you  In  this  other  case:  'Did  you 
keep  a  memorandum  of  the  deposit  In  the 
C!oIorado  National  Bank  of  the  cash  or  notes 
upon  which  notice  was  given  to  Mr.  Smith 
to  execute  these  releases?  A.  Yes,  sir.  Q. 
Will  yon  give  the  amount  In  cash  and  the 
lots  for  which  the  release  was  demanded  In 
the  first  escrow?  A.  I  put  up  four  escrows, 
just  as  fast  as  I  could  rake  and  scrape  the 
money  before  it  became  due.  On  the  4th  of 
February  I  deposited  for  Mr.  Smith  $3,120 
and  a  release  to  be  signed  for  lots  7  to  24, 
27  to  39,  in  block  16;  lots  26  to  45,  In  block 
14.  Now,  I  left  releases  for  all  of  these  lots, 
and  left  $1,560  in  cash  and  $1,560  in  one  of 
the  purchaser's  notes,  secured  by  trust  deed, 
all  executed  and  ready  for  delivery.  After 
that  was  paid  up,  we  left  that  until  the  11th, 
which  covered  the  10th.  Afterwards  it  was 
taken  down,  and  the  purchaser's  notes  with- 
drawn, and  the  whole  amount  of  $3,120  put 
up  In  cash  by  three  purchasers.'  A.  I  don't; 
but  I  have  no  doubt  but  it  is  correct.  The 
essential  thing  that  I  remember  is  that  all 
the  money  was  paid  when  the  Injunction 
was  obtained,  and  when  the  trial  was  off; 
and  it  Is  my  recollection  that  it  was  up  there 
all  the  time  between  the  injunction  and  the 
trial.  That  evidence  was  given  In  what 
year?  Q.  1889.  A.  That  is  five  years  ago. 
There  Is  a  great  many  things  that  I  can't 
remember  five  minutes."  There  Is  some- 
thing further  in  Leet's  testimony  which 
throws  some  light  on  this  transaction:  "Q. 
When  you  tendered  It  to  the  bank,  and  de- 
posited it  there  In  the  bank,  it  was  a  deposit 
made  by  you,  was  it?  A.  Yes,  sir.  I  don't 
i-emember  how  long  this  money  remained  in 
the  bank.  It  remained  there  until  after  the 
trial.  The  money  was  there  at  the  time  the 
decree  was  signed,  on  May  15,  1889.  It  was 
there  the  day  the  injunction  was  brought, 
and  up  to  the  time  of  the  trial,  and  after 
the  decree  was  signed,  and  until  Judge  Stuart 
told  me  that  I  could  give  a  bond  and  take 
it  out,  pending  the  appeal  to  the  supreme 
court.  Q.  That  Is  the  $5,000  or  $4,000  bond 
provided  in  the  decree?  A.  Yes,  sir.  Q.  Did 
you  take  out  the  money  after  you  had  given 
the  $4,000  bond  to  appeal  to  the  supreme 
court?  A.  Yes,  sir;  took  the  whole  $11,165, 
of  which  this  was  a  part.  Q.  Yon  took  it  all 
out  at  that  time?  A.  Yes,  sir.  Q.  That 
would  be  about  some  time  in  May,  1889?  A. 
Yes,  sir.  Q.  The  decree  is  signed  May  15, 
1889,— about  that  time,  was  it?    A.  Yes,  sir. 


I  don't  remember  when  I  first  told  Mr.  Black 
of  my  having  withdrawn  this  deposit.  I 
think  I  told  him  before  the  year  1890. 
Whether  it  was  three  weeks  or  ten  months 
I  could  not  say.  Mr.  Black  came  to  me  and 
wanted  to  know  how  long  that  money  had  to 
stay  up.  I  told  him  It  had  to  stay  up  until 
the  supreme  court  decided  the  case." 

This  history  of  the  case  enables  us  to  con- 
clude there  was  never,  at  any  time,  any  pay- 
ment to  the  Colorado  National  Bank  to  the 
credit  of  Charles  H.  Smith.  Courts  must 
be  presumed  to  have  some  knowledge  of  the 
methods  by  which  banks  transact  business. 
We  know  as  well  as  everybody  else  who  has 
ever  done  business  with  a  bank  that  money 
tannot  be  paid  into  a  bank  to  the  credit  of 
A.  and  be  drawn  out  by  B.  without  A.'s  sig- 
nature. No  solvent  financial  Institution 
would  turn  over  to  B.  A.'s  money,  or  that 
which  had  become  A.'s  money,  without  his 
authority,  or  at  all  events  without  a  guaranty 
from  B.  to  guard  against  any  claim  which 
A.  might  make.  We  cannot  assume  there 
was  any  transaction  of  the  latter  description, 
because  there  is  no  evidence  of  It.  There 
is  a  wide  distinguishing  difference  between 
an  unconditional  and  a  conditional  deposit  of 
moneys  where  it  Is  made  under  a  contract 
which  requires  the  payment  of  money  either 
to  edectuate  a  transfer  of  title  or  divest  a 
lien.  If  the  money  was  paid  into  the  bank 
by  either  Black  or  Leet  for  Smith's  benefit, 
without  conditions  which  would  limit  or  mod- 
ify Its  efl'ect  as  a  payment,  it  would  undoubt- 
edly be  operative  to  satisfy  the  contract  and 
establish  Black's  equitable  right  to  a  release 
of  the  trust.  An  actual  credit  of  It  on  the 
books  of  the  bank  would  be  wholly  unneces- 
sary so  long  as  it  was  paid  In  without  condi- 
tions which  would  nullify  its  effect.  If  the 
bank  failed  In  its  duties  as  Smith's  agent. 
Black  could  not  be  held  responsible  for  this 
neglect  or  failure  to  protect  the  principal,  un- 
less it  proceeded  from  restrictions  laid  on  the 
deposit  when  it  was  made.  We  are  then  re- 
mitted to  the  single  query  whether,  from 
what  is  contained  In  the  record,  we  have  a 
right  to  assume  the  $3,120  was  paid  into  the 
Colorado  National  Bank  for  Smith,  in  accord- 
ance with  the  terms  of  the  trust  deed.  There 
Is  no  evidence  which  convinces  us  this  was  - 
done.  The  appellee's  bill  and  his  whole  case 
rested  on  proof  of  this  one  fact.  It  was  a 
fundamental  matter,  which  he  was  ')ound  to 
establish  to  the  entire  satlsfactian  of  the 
court,  to  obtain  any  relief  under  the  action  as 
he  had  conceived  It.  Falling  in  this,  he  was 
not  entitled  to  the  judgment  which  he  ob- 
tained, nor  can  he  maintain  It  on  this  appeal. 
It  is  quite  possible  he  may  be  able  to  settle 
this  matter  to  the  satisfaction  of  the  court 
on  the  succeeding  trial,  and  he  may  be  able 
to  prove  that  the  money  was  actually  paid 
In  for  Smith's  benefit,  as  the  deed  provided, 
and  that  Smith  declined  to  accept  it  because 
it  did  not  Include  the  Interest,  and  that  the 
bank  subsequently  permitted  Iicet  to  with^ 
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draw  It  on  tbe  ezecntlon  of  wbat  was  to  It 
an  adequate  security. 

What  we  have  suggested  in  tbe  case,  aside 
from  this  principal  proposition  on  which  we 
put  it,  wUl  undoubtedly  relieve  tbe  subse- 
quent trial  of  considerable  embarrassment, 
and  talie  out  of  tbe  record  many  of  those 
things  which  we  regard  as  wholly  immaterial 
to  tbe  issue.  We  are  entirely  clear  tbe  only 
way  by  which  Black  can  ever  substantiate 
bis  right  to  a  title  freed  from  the  lien  is  by 
clear  and  specific  proof  either  of  the  payment 
of  the  consideration  money  or  its  deposit  In 
the  bank  for  tbe  grantor's  use.  In  other 
words,  we  conclude  Black  cannot  take 
Smith's  land  without  paying  for  it,  nor  can 
he  compel  Smith  to  look  to  Leet  for  the  pay-' 
ment  of  that  money.  There  is  nothing  In  the 
record  to  determine  the  responsibility  of 
these  parties,  nor  do  we  think  Smith  is  bound 
to  Imperil  bis  rights  by  looking  to  the  one  or 
the  other.  The  financial  regwnsiblUty  of  ei- 
ther Black  or  Leet  in  no  wise  affects  Smith's 
rights  or  Smith's  claims.  He  cannot'  be  di- 
vested of  bis  lien,  except  by  the  payment  of 
the  money  or  by  bis  own  voluntary  act  A 
deposit  in  tbe  bank  which  could,  under  the 
conditions  on  which  it  was  put  in,  be  drawn 
out,  and  was  drawn  out,  by  the  depositor, 
Leet,  Is  in  no  legal  sense  a  compliance  with 
tbe  terms  of  the  contract  Tbe  deposit  must 
have  been  irrevocable,  or.  If  not  irrevocable, 
must  have  been  so  made  as  to  discharge  both 
Black  and  Leet  from  any  further  responsi- 
bility, which  must  have  been  shifted  by  the 
transaction  to  the  bank  Itself,  or  else  it  was 
of  no  value  for  any  purpose.  Smith  has  a 
right  to  insist  on  either  the  land  or  his  mon- 
ey. His  title  can  only  be  divested  by  an  ex- 
act observance  of  the  contract  by  which  he 
agreed  to  surrender  his  interest  In  the  land. 
We  are  unable  to  discover  any  such  compli- 
ance in  this  record. 

The  Judgment  of  the  court  below  was' not  in 
harmony  with  our  views  of  tbe  case,  and  the 
judgment  will  be  accordingly  reversed,  and 
tbe  case  remanded  for  a  new  trial  in  con- 
formity with  this  opinion.   Reversed. 


(9  Colo.  App.  36) 

SUTTON  et  al.  v.  JONES. 

(Court  of  Appeals  of  Colorado.    Dec.  14,  1896.) 

Appeal— KioBT— Dismissal. 

1.  'Where  appellants  fail  to  submit  abstracts 
or  briefs,  the  appeal  will  be  dismissed  for  want 
of  prosecution. 

2.  A  party  in  whose  favor  judgment  is  ren- 
dered cannot  appeal  therefrom. 

3.  'Where  defendant  fails  to  perfect  his  ap- 
peal, and  joins  plaintiff  in  preparing  a  bill  of 
exceptions,  which  is  incorporated  in  the  record 
on  plaintiff's  appeal,  failure  of  plaintiff  to  prose- 
cute his  appeal  will  render  necessary  a  dismissal 
of  the  appeal  as  to  defendant,  as  well  as  plain- 
tiff. 

Appeal  from  district  court,  Arapahoe  county. 

Action  by  W.  Henry  Sutton  and  another 

against  James  A.  Jones,  administrator.   From 


a  judgment  toe  plalntUts,  fber  appeal    Dis- 
missed. 

Bennet  &  Bennet,  for  appellee. 


BISSELL,  J.  This  parUcular  litigation,  in 
one  of  its  aspects,  and  in  one  of  its  phases, 
was  before  this  court  when  we  declined  to 
assume  jurisdiction  to  determine  it;  and  there- 
upon the  case,  as  might  be  done  under  tbe 
statute,  was  transferred  to  tbe  supreme  court 
The  appeal  was  there  considered,  and  tbe 
case  reversed,  with  directions  to  the  plalntifTs 
to  file  a  bill  in  the  nature  of  a  creditors'  bill, 
wherein  should  be  set  up  all  the  various 
claims  and  controversies  l)etween  tbe  sev- 
eral parties,  that  a  judgment  might  be  nlti- 
mately  rendered  stating  and  settling  the  en- 
tire  account,  and  adjudicating  their  respective 
righU.  Jones  v.  Sutton,  19  Colo.  285,  34  Pac 
989.  The  present  action  Is  presumably  tbe 
result  of  that  order,  and  the  action  which 
the  parties  took  thereunder.  At  the  concla- 
sion  of  the  hearing,  a  judgment  was  entered 
in  favor  of  the  plaintiffs  for  $1,000.  From  it, 
both  the  plaintiffs  and  tbe  defendant  prayed 
an  appeal,  which  was  allowed  to  each  party 
on  tbe  filing  of  a  bond  for  a  designated  snm 
'Within  a  specified  time.  The  plaintiffs,  so 
far  as  might  be,  perfected  their  appeal,  by 
filing  a  bond  within  tbe  time  limited.  Tbe  de- 
fendant filed  no  l>ond,  and  consequently  did 
not  perfect  bis  appeal.  Afterwards,  under  a 
stipulation,  both  parties  united  in  the  prepara- 
tion of  a  bill  of  exceptions,  which  was  incorpo- 
rated into  the  record,  and  brought  to  this 
court  by  the  plaintiffs,  as  appellants,  and 
docketed.  Since  that  time  the  appellants  have 
failed  to  prosecute  their  appeal,  and  have 
done  nothing  in  the  premises.  Neither  al>- 
stracts  nor  briefs  have  been  filed  by  them, 
and  for  this  reason  the  case  must  be  dismissed 
for  want  of  prosecution. 

The  appellee  baa  attempted  to  submit  tbe 
case  ex  parte,  and  for  that  purpose  has  pre- 
pared and  submitted  an  abstract  and  a  brief 
in  support  of  his  various  contentions,  ant< 
now  calls  on  tbe  court  for  a  decision  of  tbe 
matters  involved.  We  do  not  feel  at  liberty, 
on  his  application,  to  determine  the  matters 
presented.  The  appellee  failed  to  perfect  bis 
appeal  by  giving  a  bond,  and  is  not  here  as 
an  appellant,  with  a  right  to  call  on  this  court 
to  adjudicate  the  errors  which  he  insists  in- 
here In  the  record.  We  know  of  no  practice 
or  procedure  which  permits  an  appellee  who 
may  have  the  right  of  appeal,  but  who  has 
not  i)erfected  it,  to  require  the  court  to  de- 
termine the  regularity  or  sufficiency  of  tbe 
judgment,  nor  do  we  know  of  any  way  by 
which  be  can  call  the  judgment  in  question, 
save  by  prosecuting  an  appeal  In  bis  own 
right,  or  by  suing  out  a  writ  of  error,  as  be 
may  do  in  a  proper  case,  or  assigning  cross 
errors  where  an  appeal  has  been  perfected,  and 
is  prosecuted  by  tbe  one  who  brings  the  case 
here. 

It  Is  clearly  settled  that  tbe  plaintiff  was 
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wltbont  the  right  of  appeal,  because  the  Judg- 
ment was  In  his  favor.  Fischer  v.  Hanna,  21 
Colo.  9,  39  Pac.  420;  Bogert  v.  Adams,  6  Colo. 
App.  610,  39  Pac.  351.  It  is  barely  possible 
that  under  some  circumstances  we  should  be 
compelled  to  take  some  other  course  In  dis- 
posing of  the  case,  providing  the  plalntlfT  had 
pursued  the  remedy  which  he  chose,  and  we 
were  without  Jurisdiction  to  afford  him  the 
relief  which  he  prayed,  and  It  appeared  that 
he  was  entitled  to  some  remedy  had  he  seen 
fit  to  take  It.  The  present  case,  however, 
_  presents  no  such  question,  because  the  appd- 
'  lants  have  entirely  failed  to  prosecute  their 
appeal,  and  are  without  right  in  this  court, 
and  we  are  bound  under  the  practice  to  dis- 
miss their  case  for  want  of  prosecution.  It 
is,  perhaps,  to  be  regretted  that  we  are  com- 
pelled to  reach  this  conclusion;  but  since  the 
defendant  is  not  entirely  remediless  in  the 
premises,  and  may,  If  he  be  so  advised  and 
the  facts  warrant,  take  steps  to  protect  him- 
self from  the  Judgment,  we  cannot  do  other- 
wise than  dismiss  the  case  for  want  of  prose- 
cution. This  appeal  will  accordingly  be  dis- 
missed.    Dismissed. 


(9  Colo.  App.  61) 

GREEN  V.  HUGHES. 
(Court  of  Appeals  of  Colorado.    Dec.  14,  1896.) 

Apfbal — Final  Jcdombxt  — ORnEn  Overruliso 
Motion  to  Set  Aside  Dismissal. 
Where  an  order  of  dismissal  was  entered 
at  request  of  plaintiff,  without  objection  or  ex- 
ception by  defendant,  an  order  subsequently 
made,  OTemiling  a  motion  by  defendant  to  set 
aside  the  dismissal,  is  not  a  final  judgment,  from 
■which  an  appeal  lies,  or  which  can  be  reviewed 
on  error. 

Appeal  from  district  court,  Pitkin  county. 

Action  by  Felix  T.  Hughes  against  Thomas 
A.  Greea  From  an  order  overruling  a  motion 
to  set  aside  a  dismissal  of  the  action,  defend- 
ant appeals.    Appeal  dismissed. 

E.  B.  Green,  H.  I*.  McNalr,  and  T.  A.  Green, 
for  appellant.  Teller,  Orahood  &  Morgan,  for 
appellee. 

FEB  CURIAM.  Green  attempts  to  prosecute 
an  appeal  In  this  case;  and,  having  filed  bis 
transcript  of  record,  and  taken  the  usual  steps 
for  its  prosecution,  except  to  comply  with  the 
rules  with  reference  to  the  filing  of  abstracts 
and  briefs,  asserts  a  right  to  be  heard  on  the 
appeal  as  to  the  errors  which  he  alleges  Inhere 
In  the  record.  The  appeUee  moves  to  dismiss. 
In  the  argument  of  this  particular  motion, 
counsel  for  the  appellant  asked  the  court,  un- 
der the  provisions  of  section  388a,  as  found  In 
Mills'  Ann.  Code,  p.  685,  to  case  the  appeal 
sbould  be  dismissed,  to  file  It  on  error,  accord- 
ing to  the  pro\rlslons  of  that  statute.  It  Is  this 
request  alone  which  either  necessitates  or  ren- 
ders expedient  a  suggestion  of  the  reasons 
which  Influence  the  court  both  to  dismiss  the 
nppeal  and  to  decline  to  file  the  case  on  error. 
A  brief  statement  of  the  situation  as  it  Is  dls- 
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closed  by  the  record  is  essential  to  this  deter- 
mination. The  particular  cause  of  action,  or 
the  sufficiency  or  character  of  the  alleged  coun- 
terclaim, is  whoUy  unimportant.  The  appellee, 
Hughes,  brought  suit  hi  the  district  court  of 
Pitkin  county  against  Green  to  recover  moneys 
alleged  to  bo  due  him  under  some  agreements 
with  Green,  and  prayed  for  the  relief  which 
was  apiMTOpriate  to  the  cause  of  action  as  he 
stated  it.  Green  answered  by  way  of  denial, 
and  then  set  up  what  is  designated  In  the  plead- 
ing as  a  coimterclalm,  Imsed  substantially  on 
the  same  facts  which  were  set  up  by  way  of 
defense  and  denial,  and  prayed  relief  which 
he  claimed  was  appropriate  to  the  counterclaim 
as  he  stated  It  We  do  not  propose  in  this  opin- 
ion to  discuss  the  character  of  this  cotmterclalm 
or  its  sufficiency.  After  the  answer  and  coun- 
terclaim had  been  filed,  the  plaintiff,  by  leave 
of  court,  filed  an  amended  complaint.  Green 
demurred,  and  a  subsequent  amendment  to  the 
last  complaint  filed  was  put  In  in  response  to 
some  of  the  suggestions  of  the  demurrer  which 
had  been  sustained  by  the  court,  with  leave  to 
the  plaintiff  to  elect  or  to  amend.  While  the 
case  stood  In  this  sttuatloD,  and  after  the  exer- 
cise of  the  right  which  the  court  gave  the  plain- 
tiff to  amend  his  pleading,  and  the  cause  was 
I'endlng.  the  plaintiff  applied  to  the  court  to 
dismiss  the  action,  and  the  court  entered  this 
order:  "It  is  ordered  by  the  court  that  this 
cause  be,  and  the  same  is  hereby,  dismissed, 
at  the  costs  of  the  plaintiff,  and  without  preju- 
dice to  the  rights  of  said  plaintiff."  No  other 
motion,  no  other  action,  no  other  order,  and  no 
other  Judgment,  according  to  the  record,  was 
entered  by  the  court  at  that  or  at  any  subse- 
quent time,  save  one,  which  will  be  hereafter 
referred  to.  It  win  be  observed  that  If  this 
order  is  to  be  taken  as  a  Judgment,  which  it  Is 
not  In  form,  the  present  appellant  took  no  ex- 
ception, nor  did  he  Interpose  any  objection  In 
such  form  as  to  present  any  question  to  the 
court.  Whether  any  other  form  of  Judgment 
entry  permitting  the  defendant  to  go  hence 
without  day,  is  Is  ustial  in  such  cases,  was  en- 
tered, we  are  unadvised.  None  appears  in  the 
record.  Afterwards,  the  appellant  came  Into 
court  with  a  motion  to  set  aside  this  order  and 
to  reinstate  the  cause,  because  of  the  filing  of 
his  cross  complaint,  which  naturally  went  with 
the  dismissal  of  the  action.  This  matter  came 
up  for  argument,  was  taken  under  advisement, 
and  subsequently  overruled.  According  to  the 
entry,  as  it  appears  in  the  record,  "the  court, 
being  now  sufficiently  advised  In  the  premises, 
doth  overrule  said  motion,  to  which  ruling  of 
the  court  the  defendants  by  their  counsel  then 
and  there  duly  excepted,  and  prayed  an  appeal 
to  the  court  of  appeals,  which  was  allowe<1," 
etc.  This  is  the  only  exception  noted  in  the 
record,  and  the  only  order  or  entry  which  Is 
complained  of,  and  from  which  an  appeal  was 
prayed.  Manifestly,  an  appeal  does  not  lie  to 
this  or  any  other  court  from  an  order  overrul- 
ing a  motion,  unless  it  take  the  form  of.  and 
can  be  said  to  be,  a  final  Judgment  in  an  action. 
Such  was  not  the  character  or  nature  of  this 
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order.  If  there  Is  anything  in  the  nature  of  a 
Judgment  In  the  record,  It  Is  the  one  first  made, 
wherein  and  whereby  the  plaintiff  dismissed 
his  action.  To  this  the  appellant  did  not  object, 
nor  reserve  an  exception.  We  are  clearly  of 
the  opinion  that  the  record,  as  filed  In  this 
court,  discloses  no  entry  of  a  final  Judgment, 
and  certainly  no  entry  of  a  final  Judgment 
which  was  objected  to,  and  concerning  which 
the  present  appellant  Is  entitled  to  complain. 
Under  these  circumstances,  and  for  the  rea- 
sons expressed,  the  motion  to  dismiss  the  ap- 
peal must  be  granted,  and  the  application  to 
this  court  to  file  the  cause  on  error  must  be  de- 
nied. 


(9  Colo.  App.  19) 

BRANHAM  t.  NYB. 
(Court  of  Appeals  of  Colorado.    Dec.  14.  1896.) 
Mechanic's  Lien— Sdpficienct  of   Statement- 
Appeal — Matters  not  Apparent  of  Record. 

1.  A  mechanic's  lien  claim,  which  states  in 
general  terms  that  the  conditions  of  the  contract 
were  the  furnishing  of  materials  and  labor  by 
plaintiff,  and  the  payment  of  a  specified  sum  by 
the  owner  on  completion  and  acceptance  of  the  j 
building,  is  sufficient. 

2.  Since  the  statute  requires  no  parties  in  a 
suit  to  enforce  a  mechanic's  lien,  except  the 
owner  and  persons  claiming  liens  the  statements 
of  which  have  been  filed,  a  decree  against  the 
owner  will  not  be  reversed  for  failure  to  serve 
certain  parties  who  were  named  as  defendants  in 
the  complaint,  where  the  record  does  not  show 
what  relation  they  sustained  to  the  subject-matter 
of  the  suit. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Artemas  F.  Nye  against  Josle  E. 
Brnnham  to  enforce  a  mechanic's  lien.  From 
a  decree  for  plaintiff,  defendant  appeals. 
Affirmed. 

W.  W.  Coyer,  for  appellant  B.  H.  Gil- 
more,  for  appellee. 

THOMSON,  J.  Appeal  from  a  decree  en- 
forcing a  mechanic's  lien.  The  record  Is 
quite  Tolumlnous,  but  most  of  the  questions 
which  are  discussed  In  the  briefs  of  counsel 
are  settled  by  the  pleadings.  Outside  of 
them  there  was  comparatively  little  for  the 
trial  court  to  Investigate.  The  complaint  al- 
leges, and  the  answer  does  not  deny,  and 
therefore  admits,  that  the  plaintiff,  Nye,  per- 
formed labor  and  furnished  materials  In  the 
construction  of  a  building  upon  a  parcel  of 
land  owned  by  the  principal  defendant,  Josle 
E.  Branham,  at  the  instance  and  request  of 
C.  A.  Branham,  her  husband,  and  duly-au- 
thorized agent;  that,  within  60  days  after 
the  alleged  completion  of  his  contract,  the 
plaintiff  filed  with  the  recorder  of  the  proper 
county  a  claim,  containing  a  statement  of  his 
demand,  after  deducting  all  Just  credits  and 
offsets,  with  the  name  of  the  owner,  and  the 
name  of  the  person  by  whom  he  was  em- 
ployed, and  a  description  of  the  property  to 
be  charged  with  the  lien;  and  that  written 
notice  of  the  Intention  to  file  the  lien  was 
given  to  the  owner  24  hours  before  the  Hen 


was  filed.  The  complaint  alleged  that  tbe 
value  of  the  labor  performed,  and  materials 
furnished,  was  $105.08;  this  the  answer  de- 
nied. The  complaint  also  alleged,  and  the 
answer  denied,  that  the'  Hen  claim  aa  filed 
contained  a  statement  of  tbe  terms  and  con- 
ditions of  the  contract  as  the  statute  re- 
quires. Further,  while  not  denying  tbe  con- 
tract as  tbe  complaint  stated  it,  the  answer 
set  up  a  contract  under  which  it  alleged  the 
plaintiff  acted,  and  then  «verred  that  in  cer- 
tain specified  particulars  he  failed  in  com- 
pliance with  its  terms.  Tbe  only  issues 
made  by  the  pleadings  were,  therefore,  upon 
the  value  of  the  labor  and  materials,  the 
completion  by  tbe  plaintiff  of  his  contract 
before  filing  his  lien  claim,  and  the  contents 
of  the  statement  filed.  The  court  found  that 
the  value  of  the  labor  and  materials  was  as 
the  complaint  stated  It,  and  there  was  sub- 
stantial evidence  In  that  direction.  The  de- 
fendant introduced  a  written  contract  be- 
tween the  plaintiff  and  C.  A.  Branham,  the 
admitted  agent  of  .Tosle  Branham;  but  there 
was  evidence  showing  that,  after  Its  execu- 
tion, and  during  the  progress  of  the  work. 
such  modifications  and  changes  were,  bj 
agreement  of  the  parties,  made  in  the 
amount  and  kind  of  work  to  be  done,  that 
the  written  Instrument  was,  at  best,  only  a 
part  of  the  entire  contract.  TJpon  the  ques- 
tions of  the  amount  due,  the  terms  and  con- 
ditions of  the  contract,  and  Its  completion  in 
accordance  with  Its  terms,  the  court  found 
with  tbe  plaintiff,  and  the  finding,  being 
based  on  evidence  introduced,  is  conclusive 
upon  us. 

Tbe  lien  claim  stated  the  terms  and  condi- 
tions of  the  contract  to  be  the  furnishing  of 
the  material  and  the  performance  of  the  la- 
bor by  the  plaintiff,  and  the  payment  of  the 
amount  agreed  upon,  aggregating  $105.08,  by 
the  owner,  when  the  work  should  be  com- 
pleted, and  the  building  accepted.  This  was 
a  sufficient  statement  of  the  terms  and  con- 
ditions of  the  contract  The  statute  does 
not  contemplate  that  all  the  mlnutite  and  de- 
tail of  the  work  to  be  done  shall  be  incorpo- 
rated Into  the  lien  statement.  If  there  is 
anything  In  the  argument  for  the  appellant, 
all  plans  and  specifications  accompanying  a 
building  contract,  and  made  a  part  of  it, 
must  be  shown  In  the  statement  as  condi- 
tions of  the  contract.  We  cannot  adopt  this 
view.  We  think  the  law  Is  satisfied  by  a 
general  statement,  such  as  the  one  before 
us,  of  what  each  party  to  the  contract  obli- 
gates himself  to  do.  See  Tredlnnick  v. 
Mining  Co.,  72  Cal.  78,  13  Pac.  loZ  The 
court  found  that  this  statement  was  in  ac- 
cordance with  the  facts.  Upon  tbe  ques- 
tions of  the  completion  of  the  contract  and 
the  acceptance  of  the  building,  the  court  also 
found  for  the  plaintiff.  Upon  all  the  ques- 
tions of  fact  involving  the  plaintifiTs  right 
to  a  decree  the  findings  were  in  favor  of  the 
plaintiff,  and  there  was  evidence  to  sustain 
them. 
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Joseph  H.  Smitb,  the  public  trustee  of 
Arapahoe  county,  and  OtelUs  Eyser,  were 
named  as  defendants  in  the  complaint.  Sum- 
mons was  served  on  Smith,  but  not  on  Ey- 
ser. Smith  did  not  appear,  and  the  only  an- 
swer was  that  of  Josie  E.  Branham.  It  Is 
objected  that  the  case  went  to  a  decree  with- 
out service  of  process  on  Eyser.  Nowhere, 
In  complaint,  answer,  evidence,  or  decree, 
does  It  appear  what  relation  either  Smith 
or  Eyser  sustained  to  the  subject-matter  of 
the  suit.  The  statute  requires  no  parties  to 
a  suit  for  the  enforcement  of  a  mechanic's 
Hen  except  the  owner  and  persons  having 
claims  for  liens  the  statements  of  which 
have  been  filed  as  the  statute  provides.  Any 
number  of  lien  claimants  may  Join  as  plain- 
tiffs, and  those  who  are  not  made  parties 
plaintiff  may  be  made  parties  defendant. 
Persons  claiming  Interests  of  some  other 
kind  In  the  property  Involved  need  not  be 
made  defendants.  So  far  as  the  record  dis- 
closes, these  two  persons  were  not  necessary 
parties;  and  it  is  immaterial  whether  process 
was  served  on  them  or  not.  Whatever  in- 
terest the  party  not  served  may  have  In  the 
premises  is  unaffected  by  the  decree.  For 
aught  that  is  shown  by  the  record,  the  court 
was  authorized  to  adjudicate  the  controver- 
sy between  the  plaintiff  and  Josle  E.  Bran- 
liam  without  the  presence  of  any  other  par- 
ties. Upon  the  record  tthft  Judgment  was 
right,  and  must  be  affirmed.     Athrmed. 


(9  Colo.  App.  31) 

HEINZ  et  al.  v.  AMERICAN  NAT.  BANK 

OF  DENVER. 
(Court  of  Appeals  of  Colorado.    Dec.  14,  1896.) 

Al-THORITT  OP  AOINT— BVIDENCK. 

A  firm  established  a  branch  office  at  D., 
and  placed  a  local  agent  in  charge.  He  kept  the 
bank  account  in  his  own  name,  collected  for 
goods  in  checks  or  in  money,  and  paid  the  ex- 
penses of  the  business.  The  firm  then  directed 
the  bank  to  transfer  the  account  to  the  firm's 
name,  subject  only  to  the  firm's  check.  It  also 
stated  that  the  agent  was  authorized  to  indorse 
all  paper  payable  to  the  firm,  and  to  deposit  it 
to  the  credit  of  the  occount.  The  business  was 
continued  as  before,  the  agent  collecting  in 
checks  or  money;  indorsing  and  collecting  Rome 
checks  over  the  counter  of  the  bank  without 
patting  them  to  the  firm's  credit.  The  firm  had 
full  knowledge  of  the  course  of  business  at  D., 
with  seeming  acquiescence,  but  it  aftertvards 
sned  the  bank  for  checks  paid  to  the  agent  on 
his  indorsement.  Beld,  that  there  was  evidence 
from  which  the  jury  could  find  that  the  bank 
■WRB  authorized  to  pay  such  checks  to  the  agent. 

£rror  to  district  court,  Arapahoe  county. 

Action  by  n.  J.  Heinz  and  others  against 
tbc  American  National  Bank  of  Denver  to  re- 
cover for  checks  paid  out  on  alleged  forged 
ludorsements.  From  a  Judgment  in  favor  of 
defendant,  plaintiffs  iHing  error.    Affirmed. 

Thomas,  Bryant  &  Lee  and  C.  H.  Pierce,  for 
plaintiffs  in  error.  T.  J.  O'Donnell,  W.  S. 
X>ecker,  and  Milton  Smith,  for  defendant  In 
«rror. 


BISSELL,  J.  No  legal  questloD  of  any  con- 
siderable difficulty  Is  presented  by  this  rec- 
ord. The  facts  are  not  at  all  complicated, 
and  the  conclusions  of  the  trial  court  accord- 
ed with  the  defendant's  contentions,  and,  from 
the  Judgment  entered  thereon,  the  H.  J.  Heinz 
Company  prosecute  error. 

We  find  no  difficulty  in  affirming  the  Judg- 
ment if  we  accept  the  court's  estimate  of  the 
evidence,  because  we  are  quite  able  to  find 
in  the  record  sufficient  testimony  to  support 
it.  It  Is  an  almost  universal  rule  to  affirm 
Judgments  which  rest  on  matters  of  fact, 
where  there  Is  evidence  supporting  the  Judg- 
ment. The  plaintiffs  in  error  recognize  this 
rule,  and  attempt  to  take  the  case  out  of  its 
operation  by  an  argument  to  the  point  that 
there  Is  no  testimony  by  which  the  Judgment 
can  be  sustained.  We  cannot  agree  with 
their  conclusions  In  respect  to  this  matter. 
The  H.  J.  Heinz  Company  were  engaged  in 
the  business  of  growers,  packers,  and  deal- 
ers in  pickles,  preserves,  sauces,  and  other 
condiments,  and  had  an  office  in  Pittsburg, 
Pa.  In  the  conduct  of  their  general  business 
they  established  agencies  or  branch  offices  In 
different  sections  of  the  country.  One  of 
them  was  established  In  Denver.  When  the 
Denver  branch  was  started,  Johnson  was  put 
in  charge  in  February,  1889,  and  he  continued 
to  control  the  agency  until  the  fall  of  181K), 
when  he  was  succeeded  by  Helser,  who  was 
succeeded  by  Schmidtt.  When  the  agency 
was  first  established,  the  accounts  of  the  firm 
were  kept  In  the  individual  name  of  the  man- 
ager, Johnson,  who  sold  the  goods,  collected 
the  money  therefor,  and  deposited  it  in  his 
own  name,  checking  on  the  account  as  though 
it  was  an  individual  deposit.  It  continued 
In  this  way  until  the  month  of  April,  1890, 
when  the  Heinz  Company  advised  the  Auiorl- 
can  National  Bank,  where  the  account  had 
been  kept,  that  from  that  time  forward  the 
account  should  be  transferred  to  and  carried 
under  the  firm  name,  and  subject  only  to  the 
firm's  check.  Antecedent  to  that  time,  as  a 
matter  of  course,  Johnson  had  indorse<l  and 
collected  all  checks  which  he  had  received  in 
the  usual  course  of  business,  and  he  had  been 
fully  authorized  by  the  firm  to  make  tliese 
Indorsements;  and  under  the.  letter  of  -Xpril 
24th,  which  directed  the  account  transferred 
to  the  firm  name.  It  was  directly  stated  to  the 
bank  that  Johnson  was  authorized  to  indorse 
all  paper  payable  to  the  firm,  and  to  deposit 
it  to  the  credit  of  the  account.  There  was  no 
limitation  In  that  special  direction  which  lim- 
ited Johnson's  power  to  indorse  the  paper  for 
the  purposes  of  collection.  There  is  an  un- 
dated letter  found  in  the  deposition  of  Prager. 
who  was  a  member  of  the  firm,  which  simply 
contained  a  general  authority  to  Johnson  to 
Indorse  all  checks  payable  to  the  agency  for 
deposit  only  in  the  bank  to  the  credit  of  the 
firm.  Prager  gave  evidence  tending  to  show 
that  this  letter  was  mailed  with  the  other  to 
the  bank,  but  the  cashier,  who  was  produced 
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by  the  plaintiffs,  testified  that  that  particular 
letter  was  never  received.  We  do  no^  deem 
this  of  very  much  consequence,  because  we 
find  in  neither  of  the  letters  any  limitation  on 
the  gena'al  aythority  which  the  manager  had 
theretofore  possessed  to  Indorse  all  checks 
and  drafts  which  the  agency  might  receive  In 
the  transaction  of  the  business.  Nor  do  we 
find  in  either  letter  any  limitation  on  the  au- 
thority of  the  manager  to  indorse  and  collect 
whatever  drafts  or  checks  he  might  receive, 
devoting  the  proceeds  to  the  purposes  of  the 
business  and  the  agency,  without  depositing 
them  to  the  credit  of  the  firm,  when  the 
funds  would  only  be  available  on  the  firm's 
check.  We  are  not  able  to  discover  from 
those  two  letters  any  terms  of  limitation 
which  will  give  any  notice  to  the  bank  that 
the  authority  which  the  general  manager  had 
possessed  was  to  be  thereafter  at  all  restricted 
in  Its  exercise,  except  as  it  would  be  con- 
trolled by  the  circumstance  that  some  of  the 
funds  might  go  Into  the  firm  account,  and  be 
deposited  to  the  firm's  credit  in  the  banlc  It 
is,  of  course,  conceded  that,  when  once  the 
moneys  had  reached  the  firm  account  in  the 
bank,  they  were  no  longer  subject  to  John- 
son's check,  and  were  only  available  on  paper 
to  which  was  attached  the  firm's  signature. 
This  limitation  of  course  continued  from  April 
to  the  time  of  the  events  which  form  the 
substance  of  the  controversy.  Johnson  ulti- 
mately severed  his  connection  with  the  firm, 
and  was  succeeded  by  Heiser,  who  was  fol- 
lowed by  Schmidtt.  The  business  of  the 
agency  was  conducted,  after  Johnson's  rela- 
tions were  ended,  as  befCH'e.  During  all  this 
time  the  Denver  branch  sold  large  quantities 
of  goods,  collected  the  pay  therefor  either  by 
checks  or  In  money,  indorsed  and  collected 
checks  without  putting  them  to  the  firm's 
credit,  and  used  the  proceeds  in  the  liquida- 
tion of  the  general  current  expenses  of  the 
■agency.  This  was  undoubtedly  known  to  the 
Pittsburg  house,  because  the  testimony  clearly 
shows  that  statements  of  the  business  of  the 
Denver  branch  were  forwarded  to  Pittsburg 
from  time  to  time,  and  the  money  which  was 
deposited  to  the  firm's  credit  after  April  24, 
1890,  was  checked  out  by  the  firm  itself;  and 
the  difference  between  the  amount  of  money 
shown  to  have  been  received  by  the  agency 
and  the  amount  of  the  checks  which  the  firm 
had  cashed  undoubtedly  disclosed  the  use  of 
considerable  funds  by  the  manager  of  the 
Denver  agency  in  the  general  conduct  of  the 
business.  The  H.  J.  Heinz  Company  are 
therefore  ciiargeable  with  full  knowledge  of 
the  course  of  business  at  this  end  of  the  route, 
and  were  advised  from  month  to  month  of 
the  fact  that  their  cashier  and  bookkeeper,  or 
general  manager,  whatever  he  may  be  called, 
was  using  such  of  the  funds  as  he  collected 
from  the  sale  of  goods  as  were  essential  to 
the  management  and  conduct  of  the  business. 
Whatever  legal  results  flow  from  this  appar- 
ent delegation  and  use  of  authority  attach  to 
all  the  transactions  of  the  agent,  and  the  firm 


at  Pittsburg  are  undoubtedly  liable  to  who- 
ever dealt  with  the  agents  on  the  faith  and 
strength  of  this  apparent  authority.  It  was 
shown  by  the  testimony  that  the  agency  had 
been  doing  business  with  the  bank  for  a  long 
period  of  time,  and  had  frequently  cashed 
checks  without  depositing  them  to  the  credit 
of  the  firm;  and  this  fact  must  have  come 
to  the  knowledge  of  the  home  office  many 
months  prior  to  the  particular  transactions 
involved  in  this  suit  This  suit  took  on  some- 
what singular  aspects).  The  bank  had  appar- 
ently cashed  over  Its  counter  a  good  many 
checks  for  Schraldtt,  the  agent,  and  bad  col- 
lected those  checks  In  the  usual  course  ot 
business,  either  through  the  clearing  house  in 
Denver,  or  through  the  other  usual  banking 
channels.  What  gave  rise  to  the  dispute  and 
the  litigation  is  not  made  quite  evident  by 
the  record.  At  all  events,  the  Heinz  Company 
gathered  up  some  22  or  more  checks  which 
had  been  cashed  by  the  bank  over  its  counter 
on  Scbmidtt's  indorsement,  and  brought  salt 
against  the  American  National  Bank  to  recov- 
er the  amount  of  these  chedcs  on  the  ground 
that  the  indorsements  were  forged  and  onao- 
thorized,  and  the  bank  therefore  liable,  as  for 
money  bad  and  received  to  their  use,  for  what 
they  had  collected.  There  is  no  dispute  aboat 
the  fact  that  the  bank  advanced  the  money, 
and  ultimately  collected  the  checks.  What 
became  of  that  money— whether  It  was  actual- 
ly used  for  the  benefit  of  the  Heinz  Company 
—Is  not  clearly  disclosed.  Presumptively,  it 
was.  While  it  Is  charged  ta  the  complaint 
that  the  company  did  not  receive  the  bene- 
fit of  the  money,  there  was  no  evidence  of- 
fered which  clearly  proved  that  the  money 
had  been  diverted  from  the  general  uses  of 
the  company  in  the  payment  of  the  expenses 
of  the  Denver  house.  It  is  true,  there  an 
some  statements  in  a  couple  of  depositions 
found  in  the  record  to  the  effect  that  the  com- 
pany got  no  benefit  from  those  checks;  but 
this  is  only  a  legal  conclusion,  and  there  wai 
no  legal  and  competent  evidence  which  even 
tended  to  prove  that  the  money  had  been  di- 
verted from  the  legitimate  purposes  and  busi- 
ness of  the  agency.  If  necessary,  we  shoold 
be  inclined  to  hold  the  plaintiffs  bound  to 
show  the  illegal  diversion  of  the  money.  In 
order  to  establish  their  cause  of  action.  But 
this  l3  wholly  unnecessary,  because  there  is 
enough  In  the  history  of  the  general  coarse 
of  business  of  the  agency  to  charge  tbeo 
with  knowledge  of  what  their  agents  did;  to 
clothe  the  agents  with  apparent  aathoiity  to 
indorse  the  chedu,  cash  them  over  the  cofEt- 
ter,  and  use  the  proceeds,  and  therefore  to 
bind  the  Heinz  Company  by  what  the  agenb 
did  in  the  matter.  We  do  not  feel  called  npoo 
to  enter  into  an  extended  or  exhaustive  dis- 
cussion  of  the  testimony,  and  to  bring  f«th 
all  the  arguments  which  might  be  deduced  t<> 
support  the  court's  conclusion,  but  we  deoo 
it  enough  to  indicate  the  general  lines  on 
which  the  Judgment  could  be  sustained ;  and 
since  we  find  enough  evidence  in  the  tecaid 
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to  support  It,  and  tbe  court  committed  no  er- 
ror of  law  In  the  progress  of  the  trial,  we 
most,  of  necessity,  afSrm  it    Affirmed, 


(9  Colo.  App.  68) 

DEUTSCH  V.  BAXTER.! 
<Conrt  of  Appeals  of  Colorado.     Dec.  14, 189C.) 
•    DoTi  or  Reai^Ebtate  Aoent— Aocbptiso  In'cos- 

SISTEXT   EmPLOTMENTS. 

An  agent  employed  to  sell  real  estate,  who 
also  accepts  employment  from  one  contracting 
to  purchase  the  property  to  induce  his  principal 
to  accept  certain  other  property  in  part  pay- 
ment, thereby  vitiates  both  agencies,  and  can- 
not collect  commissions  under  his  contract  with 
the  first  employer. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Joseph  N.  Baxter  against  Wil- 
liam Deutsch.  Judgment  for  plaintiff,  and 
defendant  appeals.     Reversed. 

Appellant  was  the  owner  of  some  lots  and 
buildings  on  Market  street,  in  this  city.  On 
the  10th  of  December,  1888,  he  entered  into  a 
contract  with  Braun  &.  Bochow,  as  agents, 
to  sell  the  property.  It  Is  alleged  that  under 
such  contract  Braun  &  Bochow  negotiated  a 
sale  of  the  property  to  Oscar  Reuter  for 
1120,000;  that  during  the  month  of  Decem- 
ber Reuter  paid  appellant  $1,000  on  the  pur- 
chase, to  be  forfeited  in  case  Reuter  did  not 
complete  the  purchase.  The  purchase  was 
not  completed.  It  is  shown  that  Reuter  at- 
tempted to  complete  tbe  purchase  in  accord- 
ance with  the  contract,  tendered  $40,000,  the 
amount  due,  and  demanded  compliance. 
Tbe  tender  was  refused.  The  oause  is  not 
clearly  shown.  Reuter  brought  a  suit  for 
specific  performance,  which  was  tried,  re- 
sulting in  failure,  and  the  dismissal  of  the 
suit  Afterwards,  by  some  arrangement  be- 
tween appellant  and  Reuter,  appellant  re- 
turned to  Reuter  the  $1,000  (the  half  of  which 
is  claimed  as  forfeit  in  this  suit),  and  all  ne- 
gotiations for  purchase  were  dropped,  and 
the  matter  settled.  Tbe  claim  of  Braun  & 
Bocbow  was  assigned  to  appellee,  who 
brought  suit  for  $500,  the  one-half  of  the 
$1,000  claimed  by  him  to  have  been  forfeited, 
there  being  an  agreement  in  the  contract 
that  Braun  &  Bochow  should  receive  one- 
half  of  all  payments  forfeited.  The  defend- 
ant, Deutsch,  answered,  denying,  generally, 
every  allegation  of  the  complaint,  and  inter- 
posed a  special  defense.  The  case  was  tried 
to  tbe  court.  Finding  for  the  plaintiff,  and 
Judgment  for  $500. 

Talbot,  Denison  &  Wadley,  for  appellant. 
Jos.  N.  Baxter,  pro  se. 

REED,  P.  J.  (after  staUng  the  facts). 
There  are  several  errors  assigned.  The  suit 
was  brought  by  appellee  in  his  personal  and 
Individual  capacity.  In  the  complaint  It  is 
alleged  that  tbe  claim  was  assigned  to  him. 
Upon  tbe  trial,  plaintiff  (appellee)  offered  In 

1  Rehearing  denied  January  11,  1897. 


evidence  an  Instrument  In  writing,  being  an 
assignment  to  him  as  trustee,  which  was  ob- 
jected to  by  the  defendant,  for  the  reason 
that  It  showed  the  assignment  to  have  been 
made  to  appellee  as  trustee,  and  was  not  ad- 
missible In  support  of  the  complaint.  The 
objection  was  overruled,  and  an  exception 
taken  to  the  ruling  of  the  court,  and  error 
assigned.  The  only,  evidence  In  support  of 
the  allegation  in  the  complaint  was  the  writ- 
ten instrument  It  was  ably  contended  In 
argument  that  the  written  instrument  was 
inadmissible,  and  many  authorities  are  cited 
to  support  the  proposition  that  the  assign- 
ment being  to  appellee  as  trustee,  no  action 
could  be  maintained  by  him  in  bis  individual 
capacity,  and  that  the  case  alleged  in  the 
complaint  was  so  variant  from  the  one  made 
by  the  instrument  in  writing  that  the  admis- 
sion of  the  latter  was  error.  UiJon  principle, 
the  contention  would  seem  to  be  valid,  but 
how  far  the  Code  controls  we  have  not  ex- 
amined, and  preferring  to  put  the  decision  of 
the  case  on  less  technical  ground,  will  only 
suggest  that  the  complaint  should  be  so  re- 
formed as  to  make  the  same  case  as  that  of 
the  evidence.  It  is  contended  that  the  re- 
funding of  the  money,  under  the  circumstan- 
ces, by  appellant,  and  his  refusal  or  inability 
to  comply  with  bis  contract  prevented  the 
$1,000  in  his  hands  being  forfeited  under  the 
contract;  and,  having  been  properly  returned 
to  Reuter,  no  cause  of  action  could  be  main- 
tained for  one-half  by  appellee.  During  the 
pendency  of  negotiations,  an  attempt  was 
made  by  Reuter  to  have  appellant  accept 
other  real  estate  In  part  payment  of  tbe  pur- 
chase money.  To  effect  It,  Braun  &  Bochow 
made  a  contract  with  Reuter  whereby  they 
were  to  attempt  to  influence  or  induce  appel- 
lant to  take  the  property,  and  for  such  serv- 
ice, if  successful,  were  to  be  paid  $500  by 
Reuter.  Such  contract  was  clearly  estab- 
lished by  the  evidence.  It  Is  contended  that 
such  employment  was  Incompatible  with  tbe 
employment  by  appellant,  and  precluded  their 
recovery.  It  Is  clear  that  the  contract  of 
Braun  &  Bochow  with  Reuter  for  a  commis- 
sion of  $500  to  effect  the  trade  and  exchange 
of  property,  and  their  efforts  to  secure  the 
exchange  with  their  principal,  were  incom- 
patible with  their  duty  to  appellant.  That 
"no  man  can  serve  two  masters"  is  as  true 
in  fact  as  when  enunciated  over  1800  years 
ago,  and  Is  as  well  understood  as  a  canon  of 
law  as  a  rule  In  ethics.  According  to  tbe 
decision,  such  a  second  employment  destroys 
the  agency.  The  rule  is  well  settled  that 
the  agent  can  collect  from  neither.  It  is  put 
upon  the  ground  of  public  policy.  The  prin- 
cipal Is  entitled  to  tbe  fidelity  and  best  serv- 
ices of  the  agent,  which  is  Impossible  when 
the  agent  is  employed  by  both  parties  in  the 
same  transaction,  when  their  interests  are 
antagonistic.  See  Farnsworth  v.  Hemmer, 
1  Allen,  494;  Everhart  v.  Searle,  71  Pa.  St. 
256;  Raisin  v.  Clark,  41  Md.  158;  Finnerty 
y.  Fritz,  5  Colo.  174.     In  this  case  it  Is  shown 
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that  neither  employer  knew  of  the  employ- 
ment by  the  other,  but  If  both  had  known 
the  agent  could  not  recover  from .  either. 
BaJsln  V.  Clark,  supra.  Was  the  ?1,000  for- 
feit, so  as  to  entitle  an  agent  to  the  one-half  7 
To  have  been  forfeit,  default  or  noncompli- 
ance must  have  been  that  of  Reuter.  No 
such  fact  Is  shown.  On  the  contrary,  he  Is 
shown  Insisting  upon  compliance,  tendering 
the  amount  due,  and  bringing  a  suit  for  spe- 
cific performance.  The  reason  for  the  fail- 
ure to  complete  the  transaction  is  left  ob- 
scure by  the  evidence,  but  It  Is  inferable  that 
appellant  could  not  make  satisfactory  title; 
but,  whatever  It  was,  it  was  clearly  a  failure 
or  refusal  on  the  part  of  appellant.  One 
clause  of  the  contract  reads:  "Said  Deutsch 
shall  make  title  perfect  If  he  can,  but  If  It 
cannot  be  made  perfect,  and  said  Reuter 
shall  not  elect  to  take  same  within  four 
months  from  January  1,  1889,  said  Deutsch 
may  rescind  this  agreement,  and  declare  It 
null  and  void  and  of  no  further  effect,  upon 
repayment  to  said  Reuter  of  the  $1,000  forfeit 
hereinafter  mentioned."  Under  that  clause, 
or  for  some  other  reason,  it  is  evident  that 
appellant  rescinded,  and  was  either  unable 
or  refused  to  complete  the  contract.  He,  be- 
ing in  default  and  unable  to  comply,  or  re- 
scinding under  the  agreement,  could  not  keep 
the  $1,000,  and  was  bound  legally  and  equi- 
tably to  repay  it.  It  is  a  well-settled  rule 
of  law  that.  In  order  to  rescind,  the  parties 
must  be  placed  in  statu  quo' as  of  the  time 
the  contract  was  made.  We  conclude  that 
the  money  never  became  forfeit,  and  that  ap- 
pellee could  not  maintain  an  action  for  the 
one-half.  For  reasons  stated,  the  judgment 
will  be  reversed,  and  cause  remanded.  He- 
versed. 

(9  Colo.  App.  60) 

MILLER  et  al.  v.  HIDER.i 
(Court  of  Appeals  of  Colorado.     Dec.  14,  1896.) 

BlXBCDTORS    AND    ADMINISTRATORS — AfPOINTUENT 

AND  Removal— Waste  and  Hismanaoe- 
M  EST— Discretion  of  Court. 

1.  That  an  administrator,  while  acting  as  at- 
torney for  his  predecessor,  was  paid  an  exorbi- 
tant fee  for  his  services,  is  no  ground  for  his 
removal. 

2.  A  charge  that  an  administrator  had  wast- 
ed the  estate,  in  selling,  at  80  cents  on  the  dol- 
lar, time  certificates  of  deposit  in  a  bank  which 
had  suspended  payment,  but  had  since  reopen- 
ed, is  not  sustained  where  it  appears  that  the 
sale  was  a  public  one,  made  by  order  of  court, 
and  conducted  by  a  broker  who  sought  to  ob- 
tain the  highest  possible  price;  that  the  money 
was  needed  to  pay  claims  against  the  estate; 
and  that,  if  the  bank  was  then  paying  the  face 
value  of  the  certificates,  the  administrator  had 
no  knowledge  thereof. 

3.  The  fact  that  a  stranger  is  appointed  ad- 
ministrator before  the  expiration  of  the  time  al- 
lowed by  statute  for  application  by  the  widow 
and  next  of  kin  is  no  ground  for  removing  one 
who,  after  such  time  has  elapsed,  is  appointed  to 
succeed  such  administrator,  and  serves  for  over 
a  year  thereafter,  without  objection  .on  the  part 
of  any  one  interested  in  the  estate. 


i  Rehearing  denied  January  11,  1897. 


4.  Under  Mills'  Ann.  St.  {  4719,  providing 
that  letters  of  administration  may  be  revoke<I 
where  the  administrator  wastes  or  mismanages 
the  estate,  or  conducts  himself  in  such  manner 
as  to  endanger  his  co-administrators  or  securi- 
ties, a  petition  alleging  that  the  administrator 
"has  wasted  and  mismanaged  the  estate"  ad- 
mits proof  of  any  waste  or  mismanagement. 

5.  The  removal  of  an  administrator  can  only 
be  for  statutory  cause,  and  the  court  can  exer- 
cise no  discretionary  power. 

'  Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Petition  by  Henrietta  Hlder  for  the  renoov- 
al  of  George  W.  Miller  as  administrator  of 
Aaron  Ray,  deceased.  An  order  of  removal 
was  affirmed  by  the  district  court,  and  re- 
spondent appeals.     Reversed. 

About  the  1st  of  January,  1893,  Aaron 
Ray,  a  resident  of  Louisville,  Ky.,  tempo- 
rarily residing  In  Boulder,  lu  this  state,  dierl 
Intestate  at  the  home  of  his  daughter  Hen- 
rietta Hlder  (appellee).  In  the  city  of  Denver; 
leaving  a  wife,  Annie  Ray,  and  seven  chil- 
dren by  a  former  wife.  Shortly  after  bis 
death,  Robert  J.  Pitkin,  Esq.,  was  appointed 
to  administer  his  effects  in  the  state  of  Colo- 
rado. His  inventory  of  the  estate  was  as 
follows:  Cash  In  First  National  Bank  of 
Boulder,  Colo.,  $3,053.50;  one  gold  watch  and 
chain,  $100.  It  appears  that  during  the  ad- 
ministration of  Pitkin  some  of  the  assets 
were  disbursed,  and  that  be  changed  money 
In  the  First  National  Bank  of  Boulder  to  the 
Union  National  Bank  of  Denver,  and  that 
on  July  29,  1893,  he  had  on  deposit. in  the 
Union  National  Bank  of  Denver  $2,328.50; 
the  money  of  the  estate.  About  that  date 
the  Union  National  Bank  failed,  or  suspend- 
ed payment.  Pitkin  applied.  In  the  county- 
court,  for  leave  to  take  from  the  bank  time 
certificates  of  deposit,  to  enable  the  bank  to 
pay,  which  petition  was  granted.  Certifi- 
cates of  deposit  were  Issued  by  the  bank. 
Pitkin  resigned  as  administrator,  and  on  Au- 
gust 28,  1893,  Miller  (appellant)  was  appoint- 
ed In  his  place.  On  the  18th  day  of  October. 
1894,  appellee  filed  In  the  county  court  a  pe- 
tition asking  for  the  removal  of  appellant  as 
administrator  of  the  estate,  and  that  she  be 
api>olnted  In  his  stead.  It  was  charged  in 
the  petition  that,  upon  the  resignation  of  Pit- 
kin, Miller  (appellant)  improperly  and  sur- 
reptitiously procured  his  own  appointment  as 
administrator  of  the  estate,  notwithstanding 
the  petitioner  was  a  resident  of  this  state, 
and  a  relative,  and  willing  to  serve  as  admin- 
istratrix; that  Miller  was  the  attorney  of 
Pitkin,  administrator,  and  as  such  was  paid 
by  Pitkin  $250  for  services,  out  of  the  assets 
of  the  estate;  that  such  sum  was  grossly  ex- 
orbitant, unreasonable,  and  excessive  com- 
pensation for  such  services;  that,  by  reason 
of  having  been  the  attorney  of  Pitkin,  be 
was  disqualified  to  act  as  administrator;  that 
he  was  wholly  Irresponsible  and  insolvent: 
that  he  had  wasted  and  mismanaged  the  es- 
tate; that  Miller,  as  such  administrator,  re- 
ceived certain  certificates  of  deposit  of  the- 
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Union  National  Bank  to  the  amount  of  $2,- 
068;  that  they  were  worth  their  face,  or 
.  par,  and  could  have  been  readily  sold  for 
that  amount;  that  Miller  obtained  an  order 
from  the  county  court  to  sell  the  certificates 
for  80  cents  on  the  dollar;  that  such  sale 
was  unnecessary;  that  there  was  no  urgent 
demand  at  the  time  of  such  sale  for  funds 
of  said  estate;  that  In  selling  the  certificates 
he  was  grossly  negligent  In  his  duties  as  ad- 
ministrator; that  appellant,  as  administra- 
tor, has  neglected  to  defend  the  estate 
against  unjust  claims;  that  Mrs.  Annie  Bay, 
the  widow,  has  filed  certain  pretended  claims 
against  said  estate,  which  hare  not  yet  been 
heard  or  allowed;  and  that  Miller,  as  ad- 
ministrator, had  co-operated  with,  and  been 
in  collusion  with,  the  widow.  Appellant  an- 
swered, denying  that  he  improperly,  or  for 
any  Improper  purpose,  applied  for  appoint- 
ment as  administrator.  Alleged  that  all  the 
heirs  of  Aaron  Ray  were  of  full  age  at  the 
time  of  bis  death,  knew  of  the  appointment 
of  Bol>ert  Pitkin  as  administrator,  and  per- 
mitted him  to  act  as  such  without  objection, 
and  received  the  benefits  thereof;  that  they 
received  large  amounts  of  money  from  him, 
which  were  divided  among  them;  that  ap- 
pellant was  appointed  administrator  with  the 
full  knowledge  and  consent  of  the  widow; 
that  the  time  allowed  by  statute  for  applica- 
tion of  the  heir  at  law  for  appointment  had 
then  expired.  Did  not  know  whether  appel- 
lee was  the  daughter  of  Ray  or  not.  Did  not 
know  whether  or  not  she  resided  in  the  state 
at  the  time,  but  that  she  made  no  applica- 
tion to  be  appointed  administratrix  until  aft- 
er the  expiration  of  the  time  under  the  stat- 
ute had  elapsed.  Denied  that  he  is  totally  or 
at  all  unfit  for  the  odce  of  administrator  of 
the  estate.  Denied  the  charge  of  unfitness 
and  insolvency.  Denied  that  he  had  wasted 
or  mismanaged  the  estate,  or  that  he  was  in- 
solvent Admitted  that  the  principal  assets 
were  certificates  of  deposit  of  the  Union  Na- 
tional Bank.  Alleged  that  the  transaction 
with  the  Union  National  Bank  was  made  by 
Pitkin,  with  which  he  had  nothing  to  do,  and 
for  which  he  was  not  responsible.  Alleged 
that  the  certificates  were  of  uncertain  value, 
and  denied  that  the  bank  was  ready  and 
willing  to  redeem  the  certificates  at  par.  De- 
nied that  he  had  failed  to  defend  against  un- 
just claims,  or  that  he  had  co-operated  with, 
or  acted  in  collusion  with,  Annie  Ray,  the 
widow.  An  order  was  made  in  the  county 
court  for  the  removal  of  appellant  as  admin- 
istrator. Case  was  certified  to  the  district 
court.  The  order  of  the  lower  court  was 
sustained,  removing  Miller  as  administrator, 
from  which  Judgment  an  appeal  was  taken 
to  this  court. 

Miller  &  Sayer,  J.  T.  Deweese,  and  W.  F. 
Freeman,  for  appellant.  Thomas,  Bryant  & 
liCe  and  W.  E.  Richards,  for  appellee. 

KEED,  P.  J.  (after  stating  the  facts).  Rob- 
ert J.  Pitkin  was  appointed  administrator  Feb- 


nrnry  14,  1893.  AK>eUee,  9.  resident  of  the 
state,  was  at  that  time  temporarily  absent;  re- 
turned the  ensuing  month.  No  objection  was 
made  by  appellee;  no  petition  for  his  removal, 
nor  application  of  appellee  to  be  appointed  in 
his  stead,  as  next  of  kin.  Mr^  Pitkin  transact- 
ed nearly  all  the  business  of  the  estate,  admin- 
istrating without  question  or  objection;  col- 
lected and  ddstributed  all,  or  nearly  all,  the 
available  assets  of  the  estate.  Be  resigned 
September  6,  ISiKi.  At  the  thne  of  his  reslgna- 
tlcu  the  assets  remaining  in  his  Imnds  appear 
to  have  been  three  certificates  of  deposit  of  the 
Union  National  Banl:,  which  had  suspended 
payment.  At  the  time  the  bank  suspended,  Pit- 
kin, as  administrator,  had  in  it  the  money  of 
the  estate,  amounting  to  $2,!i28.50.  He  applied 
to  the  county  comt  for  leave  to  take  time  cer- 
tificates of  the  suspended  bank  for  the  amount, 
which  was  allowed.  Appellant  was 'appointed 
administrator  to  succeed  Mr.  Pitkin.  No  objec- 
tion to  his  appointment  appears  to  have  been 
made,  nor  to  his  administration,  until  October 
18,  18W,  although  the  appointment  was  made 
August  28,  18U8.  On  September  14,  1893,  ap- 
pellant represented  to  the  county  comt  "that 
assets  of  said  estate  consist  principally  of  cer- 
tain bank  certificates,  of  uncertain  value. 
Prays  permission  to  sell  the  same  for  the  pur- 
pose of  paying  claims  and  costs  of  administra- 
tion, provided  same  can  be  sold  at  eighty  cents 
on  the  dollar."  The  order  was  made,  allowing 
the  sale,  without  objection;  and  the  sale  of  the 
certificates' for  $2,0C8.05  was  made,  realizing 
?1,«64.44,  with  which  appellant  charged  him- 
self. On  August  29,  1888,  be  made  a  report  in 
which  he  credits  himself  with  $108.50  paid  to 
discharge  sundry  small  bills  allowed  by  the 
court  apparently  without  contest,  and  sliows  a 
balance  In  his  hands  of  $1,545.SM.  On  February  6, 
A894.  he  filed  another  report,  in  which  he  cred- 
its himself  with  stuns  paid  on  bills  to  doctors 
and  counsel,  for  the  widow,  amounting  to  $231. 
The  bills  appear  to  have  been  allowed  by  the 
court  without  protest  or  objection.  This  left  in 
his  bands  for  distribution  $1,314.94,  the  dis- 
tribution of  wtiich,  and  final  settlement,  appear 
to  have  been  all  left  for  appellant  to  do,  when 
the  application  was  made  for  his  removal.  It 
appears  that  there  were  eight  heirs,— the  widow 
and  seven  children  by  a  former  wife,  all  of  full 
age,— and  that  aw)ellee  was  the  only  one  of  the 
number  who  felt  aggrieved.  The  other  seven, 
by  coimsel,  indorse  and  support  appellant  in 
this  contest.    The  cliarges  made  were: 

1.  That  appellant  was  attorney  for  Mr.  Pit- 
kin during  his  administration,  and  that  he  was 
paid  for  services  by  Mr.  Pitkin  $2K),  from  the 
assets  of  the  estate,  and  that  the  siun  ■  was 
grossly  exorbitant  and  excessive.  Admitting 
the  alleftatlon  to  be  true,  it  occurred  previous 
to  his  administration;  was  paid  by  the  former 
administrator  to  him.  If  Improperly  pnid.  the 
diarge  of  maladministration  would  lie  against 
the  former  administrator,  who  had  made,  with- 
out objection,  a  final  settlement  That  he  had 
received  too  great  a  fee  for  legal  eervices  prior 
to  his  appointment  had  no  connection  with  his 
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administration,  did  not  dlaQnaUfy  him,  and  was 
no  groond  for  Impeachment  or  removal. 

2.  That  appellant  had  wasted  and  misman- 
aged the  estate,  In  selling  the  certificates  at  80 
cents  on  the  dollar.  Some  evidence  in  support 
of  this  altegatioi^was  attempted.  W.  H.  Trask, 
cashier  of  the  Union  National  Banic,  was  call- 
ed. His  evidence,  to  say  the  least,  was  pecul- 
iar. He  admitted  that  the  banli  was  suspend- 
ed, was  not  taking  up  Its  certificates  on  pres- 
entation, and  in  the  ordinary  course  of  busi- 
ness, said  bank  had  not  sufildent  funds  to  meet 
demands,  if  given  time  It  would  pay  them  alL 
"Whenever  they  [the  certificates]  were  offered 
to  the  bank  at  a  discount,  we  promptly  paid 
the  face  of  them,  not  to  allow  them  to  go  at  a 
discount  on  the  street"  Did  not  recollect  ap- 
pellant's going  to  the  bank  and  trying  to  get  "a 
settlement,  at  some  price,  of  these  certificates. 
If  you  had  made  any  such  offer,  would  have 
paid  tbcm  in  full;  our  custom  at  the  time." 
"Mr.  Pitkin  could  have  got  it  out,  if  he  said  he 
would  have  to  have  It;  could  have  got  it  in 
fulL  He  didn't  represent  It  as  necessary.  I 
s»y.  If  you  had  come  to  our  bank  with  that  cer- 
tificate, and  represented  tliat  you  were  going 
to  sell  it  at  a  discount,  I  would  have  paid  it  in 
full.  That  I  did  with  other  certificates,  before 
and  after."  Again:  "If  Judge  Miller  had 
come  to  me,  and  said  be  was  going  to  sell  that 
at  eighty  cents  on  the  dollar,  I  would  not  have 
permitted  it,  but  would  have  paid  it  In  full." 
This  shows  a  curious  management  of  bank  af- 
fairs. The  bank  was  not  taking  up  its  paper 
upon  presentation,  but,  in  order  to  get  the  mon- 
ey, "an  urgent  appeal  for  money  must  be 
made,"  or  an  offer  made  the  Imnk  to  discount 
the  paper.  We  are  not  informed  what  was  nec- 
essary to  constitute  an  "urgent  appeal,"  nor 
why  it  was  necessary  to  offer  a  discotmt  to  ob- 
tain the  money  in  full;  but  the  trouble  Is  that 
It  was  not  shown  that  appellant  was  informed 
of  the  fact  that  he  could  obtain  the  face  by  an 
"urgent  appeal,"  or  offering  a  discount.  It  is 
quite  probable  that,  if  he  had  been  informed, 
he  would  have  made  the  most  urgent  aK>eal  of 
wbich  he  was  capable,  and  offered  the  paper  at 
a  ruinous  discount.  Ai^ilant's  uncontradicted 
evidence  was  as  follows:  "I  think  I  S(4d 
$2,(X>t}.05  of  these  certificates.  I  so  reported, 
and  charged  myself.  *  •  •  It  was  a  public 
sale;  was  talked  of  for  some  thne.  I  went  to 
the  American  National  Bank.  Went  to  Mr. 
Swallow.  Employed  a  broker,  and  sent  him 
around  over  the  city  for  two  weeks  hunting  the 
best  figure  I  could  get.  Went  everywhere  I 
thought  there  was  a  chance.  Asked  the  bank. 
'Itey  said  they  were  good,  but  I  could  not  get 
the  money.  T^ere  were  claims  urged  for  pay- 
ment, and  creditors  were  clamorous.  I  had  to 
use  my  own  money,  and  pay  some  of  the  cred- 
itors. I  paid  them  rather  than  be  annoyed  to 
death."  "My  recollection  would  be,  I  sold  all 
of  them.  The  business  was  done  through  Hor- 
ton.  the  broker  that  was  employed.  I  sold  all 
of  them  for  some  price.  I  sold  some  of  my  own. 
i  sold  as  low  as  75  cents,"  "I  knew  the  bank 
bad  reopened;  as  I  understand  It,  that  certain 


certificates  had  become  due.    If  yon  mean  in 
the  general  sense  of  the  term,— to  pay  what 
they  owed,— I  don't  consider  that  they  reopen- 
ed at  all.    Had  issued  time  certificates.    The.- 
wcre  open,  doing  some  kind  of  business.     Im- 
pression left  on  me  is,  it  didn't  look  like  a  bank 
doing  business,— the  recollection  I  have  of  it 
now.    My  idea  was  simply  to  do  my  duty,  and 
try  and  save  what  of  that  estate  I  could  for 
the  parties  Interested;  and  it  was  done,  if  you 
please,  at  the  request  of  the  parties  interested." 
3.  The  remaining  charge  is  "that  Mrs.  An- 
nie Ray,  the  widow,  has  filed  co^in  pretend- 
ed claims  against  said  estate,   which   have 
not  yet  been  heard  or  allowed,"  and  that  ap- 
pellant had  co-operated  with,  and  colluded 
with,  the  widow.     The  statement  is  too  in- 
definite to  require  any  attention.     The  filing 
of  questionable  claims  by  the  widow  cannot 
be  imputed  to  the  administrator.     It  is  not 
stated  that  he  bad  either  advocated  or  re- 
sisted them,  and  the  charge  of  co-operation 
and  collusion  Is  too  general,  and  Is  not  sus- 
tained by  any  evidence.    The  fact  that  the 
other  six  heirs  had  not  learned  that  they  were 
being  wronged,  and  the  assets  of  the  estate 
dissipated,  goes  far  to  sustain  the  inference 
that  the  trouble  arose  between  appellee  and 
the  widow.     No  evidence  appears  to  show  any 
fraudulent  or  illegal  acts  of  the  admlnlstra- 
tw,  nor  any  statutory  cause  for  removal.    By 
statute  (sections  4696,  4697,  Mills'  Ann.   St) 
It  is  provided  that  the  estate  shall  be  admin- 
istered by  the  widow,  or  next  of  kin,  prefer- 
ence being  given  to  the  widow,  if  they  will 
accept  the  same  and   are  not  disqualified. 
Mills'  Ann.  St  p.  2429,  {  4696:    "But  if  no 
widow  or  other  relative  of  the  intestate  shall 
apply  within  twenty  days  from  the  death  of 
such  intestate,  the  county  court  may  grant 
administration  to  any  creditor  or  creditors  who 
shall  apply  for  the  same;  and  In  case  no 
such  aM)lication  be  made  by  any  creditor  or 
creditors  within   ten  days  next  ensuing    the 
lapse  of  said  term  of  twenty  days  as  afore- 
said, administration  may  be  granted  to  any 
person  or  persons  whom  the  Judge  of  probate 
may  think  will  best  manage  the  estate."    By 
section  4697  it  is  provided  that   witbin   the 
time  allowed  the  widow  or  next  of  kin  to  ap- 
ply to  administer,  applicants  shall  produce  sat- 
isfactory evidence  that  the  persons  having  the 
preference  have  relinquished  their,  prior  right. 
"Provided,   such   application   shall   be   made 
within  the  space  of  thirty  days  next  ensuing 
the  death  of  any  such  Intestate  as  last  afore- 
said;  but  if  such  application  be  made  after 
the  expiration  of  thirty  days  It  shall  not  be 
necessary  to  make  such  proof,  and  the  connty 
court  may  proceed  to  grant  letters  to  such  ap- 
plicant or  applicants,  or  any  other  person  or 
persons,  as  he  may  think  fit."     At  the  time 
of  the  appointment  of  Mr.  Pitldn  (February 
14th),  appellee  was  absent,  and  the  statutory 
time  bad  not  expired.     In  her  evidence  she 
says  that  she  returned  In'  March,  but  'what 
date  is  not  shown.     It  may  be  that  Mr.  Pit- 
kin  was   Improvidently   appointed,   and    the- 
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appointment  erroneous.  If  such  was  the 
ease,  appellee  could  have  made  application, 
and  had  him  remored  and  his  acts  declared 
void.  Schnell  v.  City  of  Chicago,  38  111.  380. 
But  the  right  was  waived  by  silence  and  ac^ 
quiescence.  But,  however  that  may  have 
been,  the  statute  had  no  application  to  his  suc- 
cessor, appointed  in  September,  after  Mr. 
Pitkin's  resignation.  No  protest  or  objection 
was  made  to  appellant's  appointment,  nor 
an  application  made  by  appellee  to  be  ap- 
pointed. After  the  expiration  of  the  year,  and 
acquiescence  in  the  appointment,  there  was  no 
legal  force  in  the  claim  of  right  as  next  of 
kin.  By  section  4719,  Mills'  Ann.  St..  It  Is 
provided  that  letters  of  administration  may 
be  revoked  where  the  administrator  wastes 
or  mismanages  the  estate,  or  conducts  him- 
self In  such  manner  as  to  endanger  his  co-ad- 
minlstrators  or  securities.  The  court  can  ex- 
ercise no  discretionary  power.  The  removal 
can  only  be  for  statutory  cause.  Munroe  v. 
People,  102  III.  406.  The  language  of  the 
statute.  Is  sufficiently  broad  to  admit  proof 
of  any  waste  or  mismanagement.  The  lan- 
guage of  the  petition  Is  as  broad  and  general 
as  that  of  the  statute:  "He  has  wasted  and 
mismanaged  the  estate."  Proof  of  any  waste 
or  mismanagement  was  admissible,  and  ap- 
pellee signally  failed  to  establish  either.  It 
follows  that  the  court  erred  In  removing  ap- 
pellant, and  that  the  judgment  must  be  re- 
versed and  the  cause  remanded.  'Reversed. 


(9  Colo.  App.  2S) 

SALOMON  V.  McRAB. 

(Court  of  Appeals  of  Colorado.     Dec.  14,  1800.) 

Statute  op  Fkauos— Pleading— Necessitt—Evi- 
DESCE— Custom  and  Usaoe. 

1.  The  Btntote  of  frauds,  to  be  available  as  a 
defense,  need  not  be  pleaded,  If  the  contract 
sued  on  is  denied. 

2.  Au  indorsement  by  an  agent,  on  bills  of 
goods  sold,  of  the  words  "O.  K.,"  followed  by 
his  name,  is  not  a  snfficient  memorandum,  with- 
in the  statute  of  frauds,  of  a  contract  of  the 
a^ent  to  guaranty  payment  for  all  goods  sold  by 
him  on  credit. 

3.  Where  an  agreement  to  guaranty  goods  is 
defective,  the  terms  of  the  agreement  cannot 
be  established  by  parol  testimony. 

4.  Where  a  bill  of  goods  is  marlccd  "O.  K."  by 
the  a  Kent  effecting  the  sale,  proof  of  custom 
Is  inadmissible  to  show  that  the  letters  used  im- 
plied a  guaranty  of  payment  by  the  agent. 

Error  to  district  court,  Arapahoe  county. 

Action  by  Duncan  G.  McRae  against  Hi- 
ram Z.  Salomon.  Judgment  for  plaintiff. 
Defendant  brings  error.    Affirmed. 

Wells,  Taylor  &  Taylor,  for  plaintiff  In  er- 
ror. James  B.  Belford  and  T.  J.  Galloway, 
for  defendant  In  error. 

BISSELL,  J.  McRae,  the  defendant  In  er- 
ror, sued  Salomon  on  a  contract  of  employ- 
ment, under  which  he  was  entitled  to  re- 
ceive a  stipulated  wage,  and  averred  per- 
formance. On  the  termination  of  the  con- 
tract, Salomon  refused  to  pay  him  some 
$202.64,  for  which  he  brought  this  suit    The 


contract  and  its  terms  were  admitted. .  By 
way  of  defense  and  counterclaim,  the  de- 
fendant set  up  representations  alleged  to 
have  been  made  by  McRae  respecting  the  ex- 
tent of  his  acquaintance  and  the  trade  which 
he  could  control,  and  the  making  of  an  agree- 
ment between  the  parties  whereby  McRae 
agreed  that,  if  he  was  permitted  to  sell 
goods  to  divers  persons  on  credit,  he  was  to 
guaranty  the  accounts,  and  become  respon- 
sible for  all  bills  which  were  contracted  un- 
der that  arrangement  The  defendant  al- 
leged the  sale  of  a  very  considerable  quanti- 
ty of  goods  on  the  faith  and  strength  of  this 
gruaranty,  and  the  execution  of  a  memoran- 
dum In  writing  averred  to  be  sufficient  to 
take  It  out  of  the  statute  of  frauds.  The 
amount  of  money  thus  due  Salomon  for  un- 
paid bills  under  this  arrangement  according 
to  his  allegations,  was  some  $730,  for  which 
he  demanded  judgment.  The  replication  de- 
nied the  guaranty  or  agreement  to  pay  the 
accounts  as  stated.  On  the  trial  the  plaintiff 
offered  testimony  which  sustained  his  cause 
of  action.  Thereupon  the  defendant, 'in  sup- 
port of  his  counterclaim,  undertook  to  offer 
bills  in  evidence,  against  divers  persons,  on 
which  were  written  the  letters  "O.  K.  McR.," 
and  attempted  to  prove  the  custom '  which 
prevailed  In  the  trade  concerning  the  con- 
straction  to  be  put  on  those  letters,  and 
therefrom  deduce  a  contract  which  would 
sufficiently  satisfy  the  statute.  The  evi- 
dence was  objected  to,  and  excluded,  and  the 
rulings  of  the  court  thereon  are  assigned  as 
error. 

The  first  proposition  respects  the  absence 
of  a  plea  of  the  statute  In  the  plaintiCTs  rep- 
lication. Counsel  attempt  to  support  their 
contention  that  the  statute  of  frauds  must 
be  pleaded,  in  order  to  become  available,  by 
reference  to  a  case  decided  by  this  court 
(HamlU  V.  Hall,  4  Colo.  App.  290,  35  Pac. 
927),  wherein  It  Is  said,  "The  statute  was  not 
pleaded,  which  alone  is  sufficient  answer." 
The  opinion  does  not  support  the  proposition. 
According  to  all  the  authorities  In  this  state, 
the  defense  of  the  statute  of  frauds  Is  a  mat- 
ter of  evidence,  rather  than  a  matter  of 
pleading.  The  brief  sentence  contained  In 
the  opinion  of  this  court  which  has  been  re- 
ferred to  Is  in  no  sense  opposed  to  this  gen- 
eral doctrine.  The  opinion  was  not  rested 
on  that  proposition,  nor  was  the  judgment 
based  on  It,  though,  as  a  legal  proposition, 
the  statement  is  entirely  accurate,  as  ap- 
plied to  the  particular  facts  of  that  case. 
According  to  the  complaint  In  that  suit,  the 
contract  was  between  the  plaintiff  and  the 
defendant;  and,  as  it  was  alleged  the  plain- 
tiff was  personally  responsible  for  the  goods 
sold  and  the  work  done,  the  defendant  occu- 
pied no  such  relation  to  the  matter  in  contro- 
versy as  that  of  a  guarantor,  or  a  person  who 
had  promised  to  answer  for  the  debt  or  de- 
fault of  another.  In  the  answer  which  Ha- 
mill  interposed,  the  agreement  and  the  per- 
formance were  substantially  admitted,   al- 
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though  It  was  stated  generally  that  the  work 
was  done  and  the  supplies  furnished  to  per- 
sons other  than  the  defendant  HamlU.  Un- 
der these  circumstances,  If  Hamill  desired 
to  avail  himself  of  the  statute  It  was  incum- 
bent on  him,  if  he  admitted  the  agreement, 
to  plead  Its  invalidity,  and  rely  on  the  statu- 
tory defense.  This  has  always  been  the 
practice  in  equity,  where  the  plaintifl  relied 
on  an  agreement  within  the  statute  which 
was  admitted  by  the  defendant.  To  avail 
himself  of  the  statute,  the  defendant  was 
bound  to  plead  It.  In  analogy  to  this  rule  of 
equity  pleading  and  practice,  It  is  undoubted- 
ly true,  under  the  Code,  that  If  the  plaintiff 
sets  up  an  agreement  which  is  within  the 
statute,  though  not  so  pleaded,  and  the  de- 
fendant admits  the  contract,  but  relies  on 
the  statute,  he  must  Insist  on  this  defense. 
This  is  conceded  by  most  of  the  authorities, 
and  no  other  practice  Is  available.  1  Dan- 
iell,  Ch.  PI.  &  Prac.  (3d  Am.  Ed.)  pp.  681, 
682;  Bliss,  Code  PI.  S  353;  Tucker  v.  Ed- 
wards, 7  Colo.  209,  3  Pac.  233;  Hunt  v.  Hayt, 
10  Colo?  278,  15  Pac.  410.  This  analysis  will 
serve  two  purposes:  It  disposes  of  one 
branch  of  the  contention  of  plaintiff  In  error, 
and  advises  the  profession  of  the  limits  with- 
in which  the  doctrine  stated  In  Hamill  v. 
Hall  can  be  applied. 

A  collateral  inquiry  growing  out  of  this 
question  of  pleading  and  practice  Is  present- 
ed by  the  situation  of  the  pleadings  in  the 
present  suit.  The  plaintiff,  by  his  replica- 
tion, denied  the  agreement,  and  insisted  that 
thereby  the  statutory  defense  was  available, 
and  he  could  insist  on  his  objection  to  any 
proof  which  did  not  embrace  an  agreement 
properly  executed  and  authenticated.  It  Is 
very  generally  held  by  the  authorities  that 
wherever  the  agreement  Is  denied  the  plain- 
tiff is  put  to  proof  of  a  contract  which  Is  not 
void  under  the  statute.  Timely  objection  to 
the  introduction  of  any  other  kind  of  evi- 
dence will  exclude  It,  and  the  defendant 
thus  have  the  benefit  of  the  bar  as  fully  and 
completely  as  though  the  statute  had  been 
speclfloally  pleaded.  Dunphy  v.  Ryan,  116 
U.  S.  491,  6  Sup.  Ct.  486. 

This  proposition  being  disposed  of,  we  are 
then  brought  to  the  Inquiry  whether  the  evi- 
dence which  the  defendant  offered  In  sup- 
port of  his  counterclaim  was  admissible. 
We  conclude  not.  There  was  no  attempt 
whatever  to  prove  any  agreement,  unless 
one  is  properly  deduclble  from  the  appear- 
ance of  the  letters  "O.  K.  McR.,"  which  ap- 
pear on  the  face  of  the  bills  with  which  the 
defendant  seeks  to  charge  the  salesman. 
The  defendant  conceded  that  the  letters,  by 
themselves,  made  no  contract  or  agreement, 
but  attempted  to  supply  the  necessary  in- 
gredients required  by  the  authorities  by 
l)roof  of  a  use  and  custom  which  would  give 
to  those  letters  a  distinct  and  specific  sig- 
nification. We  do  not  find  any  of  the  au- 
thorities go  to  this  limit.  The  essential 
terms  of  the  agreement  must  be  ascertained 


by  the  writing  itself,  or  by  reference  In  It  to 
something  else.  If  the  agreement  is  at  all 
defective,  It  cannot  be  supplied  by  parol 
proof,  and  the  terms  of  the  agreement  gath- 
ered, not  from  the  writing  Itself,  but  from 
parol  testimony  concerning  the  convention 
of  the  parties.  No  well-considered  case  Iiolds 
a  contrary  doctrine.  Williams  v.  Morris,  95 
U.  S.  444;  1  Reed,  St  Frauds,  S  398;  Hall  v. 
Soule,  11  Mich.  404;  Wright  v.  Weeks,  25 
N.  T.  153.  According  to  all  the  authorities, 
the  contract  which  Is  offered,  and  which  is 
supposed  to  take  the  agreement  out  of  the 
operation  of  the  statute,  must  be  complete 
in  its  terms;  and  therefrom  the  court  must 
gather  the  conditions,  and  be  able  to  say 
that  substantially  the  entire  contract  Is  ex- 
pressed In  the  writing.  It  is  likewise  held 
that  the  omitted  terms  and  conditions  which 
are  essential  to  a  completed  agreement  may 
not  be  shown  by  parol,  nor  can  they  be  sup- 
plied by  proof  of  custom  which  Is  only  ad- 
missible for  the  purposes  of  interpreting  the 
meaning  of  language  employed  by  the  par- 
ties, or  explaining  it,  where  its  meaning  is 
otherwise  obscure.  Bank  v.  Ward,  100  U.  S. 
195;  Hinton  v.  Locke,  5  Hill,  437.  The  evi- 
dence offered  In  this  case  was  far  below  the 
level  of  what  these  authorities  require. 
There  was  neither  the  expression  of  an 
agreement,  nor  was  there  a  memorandum 
in  writing  purporting  to  contain  it,  nor  any 
other  thing  found  In  the  evidence  offered, 
save  the  letters  which  have  been  referred  to. 
These,  of  themselves,  make  no  contract. 
Neither  parties  nor  consideration  are  ex- 
pressed. There  is  a  total  want  of  any  state- 
ment of  what  the  agreement  of  the  parties 
was,  or  the  circumstances  under  which  one 
was  to  be  bound,  and  a  cause  of  action  come 
to  the  other.  We  conclude  that  the  court  did 
not  err  in  excluding  this  testimony,  and  that 
the  Judgment  entered  for  the  plaintiff  on  bis 
proof  was  entirely  correct,  and  It  will  accord- 
ingly be  aflBrmed.    Affirmed. 


(9  Colo.  App.  27) 
MORRISON  et  al.  v.  BARTHOLOMEW. 
(Court  of  Appeals  of  Colorado.     Dec.  14,  1896.» 
Salb— Evidence— Declarations. 

1.  An  action  to  recover  for  goods  sold  may  be 
maintained  by  the  seller  though  he  siKned  an- 
other person's  name  to  the  memorandum  of 
sale  delivered  to  the  buyer. 

2.  Evidence  of  prior  declarations  of  owner- 
ship made  by  the  son  is  immaterial  in  an  ac- 
tion by  the  father  to  recover  for  property  which 
the  son  testifies  belonged  to  the  father. 

3.  In  an  action  to  recover  the  price  of  a  saw- 
mill upon  a  contract  embracing  the  sale  of  the 
mill  and  an  agreement  to  saw  100.000  feet  of 
lumber,  at  $10.50  per  M.,  evidence  as  to  the  val- 
ue_  of  the  sawing,  which  has  all  been  done  and 
paid  for,  is  immaterial. 

4.  In  an  action  to  recover  the  price  of  a  mill 
sold  for  a  certain  price,  without  warranty,  evi- 
dence of  the  value  and  condition  of  the  mill  is 
immaterial. 

Appeal  from  district  court,  San  Juan  coun- 
ty. 


Digitized  by 


Google 


Colo.) 


MOBRISON  7.  BARTHOLOMEW. 


411 


Action  by  0.  A.  Bartholomew  against  E. 
W.  Morrison  and  A.  L.  Jones  to  recover  the 
price  of  a  sawmlU,  and  for  the  placing  it  in 
position.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.     Affirmed. 


Barnes   &   Barnes,   for  appellants, 
forth  &  Whitehead,  for  appellee. 


Corn- 


REED,  P.  J.  This  suit  was  brought  by  ap- 
pellee to  recover  $900  and  a  balance  due  on 
freight  on  an  alleged  purchase  and  delivery 
of  a  sawmilL  Appellee  or  his  son,  or  both, 
owned  the  machinery  pertaining  to  a  saw- 
mill, which  was  in  the  vicinity  of  Durango. 
Appellants  were  constructing  buildings,  own- 
ed timber,  and  needed  lumber  at  Silverton. 
Appellant  Jones  and  appellee  had  some  con- 
versation at  Durango  in  regard  to  the  mill. 
Afterwards  the  parties  met  in  Denver,  dis- 
cussed the  matter,  and  the  following  proposl- 
-tion  was  made  by  appellee.  In  writing,  to 
which  he  signed  the  name  of  his  son  (no 
question  is  made  in  regard  to  the  signing  of 
the  name  of  the  son  by  the  appellee):  "Oct. 
10,  1894.  Sawmill  complete  to  saw  lumber, 
on  cars,  $900.00;  freight  on  cars,  $100.00;  haul- 
lug  and  putting  in  position,  $125,— total,  with- 
out covering,  $1,125.00;  cutting  100  M.  feet 
of  lumber,  $1,050.00.  Will  haul  all  machinery 
for  less  than  others  will  perform  same  work. 
Charles  E.  Bartholomew."  It  is  claimed  by 
the  plaintiff  that  the  offer  was  accepted  as 
an  entirety.  At  any  rate,  it  is  shown  by  the 
evidence  that  the  mill  was  shipped;  $70  ad- 
vanced by  appellants  to  pay  freight;  that  It 
was  put  upon  the  property  of  appellants; 
was  operated  by  the  son;  the  100,000  feet  of 
lumber  cut  by  him,  and  paid  for  at  the  stipu- 
lated price  of  $10.50  per  1,000;  that,  at  the 
settlement  for  the  cutting  of  the  lumber,  the 
$70  advanced  for  freight  was  not  considered. 
The  suit  was  brought  for  the  price  of  the 
mill,  $900,  and  freight,  $225,  less  $70  paid,— 
$1,055,  and  interest;  was  tried  to  the  court, 
without  a  Jury;  finding  and  Judgment  for  ap- 
pellee for  $1,080  and  costs. 

Appellants  contended  that  they  did  not  buy 
the  mill,  and  were  not  to  pay  the  $225  for 
the  delivery;  that  the  only  contract  was  for 
the  cutting  of  the  100,000  feet  of  lumber,  at 
$10.50  per  1,000,  which  had  been  paid,  and 
for  which  they  held  a  receipt.  The  evidence 
of  the  parties  was  conflicting,  but  there  is 
one  pertinent  fact  that  should  not  be  over- 
looked:  The  memorandum  and  offer  was  the 
only  one  made.  It  was  delivered  to  appel- 
lants, and  retained  by  them.  There  was  no 
erasure,  or  evidence  of  any  modification  or 
partial  acceptance.  It  is  clear  that  there  was 
an  acceptance  of,  at  least,  a  part  of  the  offer, 
and  that  it  was  acted  upon,  and  that  it  was 
regarded  and  retained  by  appellants  as  the 
basis  of  the  contract. 

It  was  contended  that  appellee,  by  reason 
of  having  signed  the  name  of  his  son  to  the 
memorandum,  could  not  recover  as  owner. 
By  reference  to  the  written  memorandum,  it 


will  be  seen  that  It  was  for  the  sale  and  de- 
livery of  the  mill,  and  the  cutting  and  deliv- 
ery of  100,000  feet  of  lumber.  The  evidence 
shows  that,  in  so  far  as  the  cutting  of  the 
lumber  was  concerned,  it  was  the  contract 
of  the  son,  who  put  up  the  mill,  and  cut  the 
luml>er.  The  title  of  the  miU  was  not  in  ques- 
tion. It  was  on  the  property  of  appellants, 
and  in  their  possession;  and  there  being  no 
question  In  regard  to  either  title  or  posses- 
sion, it  seems  a  matter  of  no  importance 
whether  the  father  or  son,  or  both,  were  the 
owners,  because  in  either  case  the  title  would 
be  complete;  nor  can  we  see  how  the  sign- 
ing by  the  father  of  the  name  of  the  son, 
by  his  authorization,  could  In  any  way  affect 
the  transaction.  There  was  no  necessity  for 
the  name  of  either.  Appellants  did  not  sign. 
On  the  part  of  the  father,  his  offer  was  oral. 
As  the  sou  was  absent,  and  was  to  be  a  par- 
ty If  the  contract  was  made,  the  father  claim- 
ed he  was  authorized  to  represent  him;  and 
he  signed  the  name  of  the  son,  so  that,  in 
case  of  an  acceptance,  there  would  be  no 
misunderstanding  on  the  part  of  the  son. 

Upon  the  trial,  appellants  called  witnesses  to 
prove  that  tbe  son  had  stated  that  he  owned 
the  mill.  The  court  refused  it,  aud  this  is 
assigned  for  error.  The  ruling  was  correct. 
All  the  evidence  upon  the  question  was  that 
of  the  api>ellee  and  his  son,  who  testified  that 
it  was  the  property  of  appellee;  and  proof 
that  the  son  had  said  that  he  was  the  owner 
could  In  no  way  affect  the  appellants,  nor 
prevent  the  recovery  of  appellee.  The  title 
was  not  in  question,  nor  was  there  any  at- 
tempt upon  the  part  of  appellants  to  show 
that  the  title  was  defective;  and  the  testi- 
mony, if  admitted,  could  not  have  established 
title  in  the  son. 

Appellants  called  a,  witness  "to  show  that 
the  mill  was  in  poor  condition,  and  that,  when 
a  party  furnishes  mill  to  cut  lumber,  it  would 
not  be  worth  more  than  $7.50  per  thousand." 
The  refusal  to  admit  the  testimony  is  assign- 
ed for  error.  Whether  In  poor  or  good  con- 
dition was  of  no  Importance.  No  warranty 
or  representations  in  regard  to  the  condition 
were  attempted  to  be  shown.  The  question 
of  the  value  of  cutting  the  lumber  was  not 
involved,  nor  was  there  any  question  in  re- 
gard to  It.  The  lumber  had  been  cut,  and 
paid  for,  and  a  full  settlement  had.  The  only 
important  question  in  the  case  was  one  of 
fact, — whether  or  not  appellants  had  con- 
tracted to  buy  the  mill.  Upon  that  question 
the  evidence  was  conflicting.  The  court 
found  the  fact  for  the  plaintiff  (appellee),  and 
there  was  sufliclent  evidence  to  warrant  the 
flnding. 

Several  other  supposed  errors  are  assigned 
upon  the  admission  and  refusal  of  evidence, 
but  they  appear  to  he  more  technical  than 
substantial.  A  ruling  either  way  would  not 
prejudice  appellants,  nor  in  any  way  affect 
the  merits  of  the  controversy.  The  only  de- 
fense was  that  appellants  did  not  buy  the 
mill,  and,  to  establish  such  contention,  the 
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widest  legal  limit  was  allowed;  and,  that 
baTlng  been  fotmd  against  tbem,  the  others 
were  of  no  legal  significance.  The  Judgment 
of  the  district  court  will  be  affirmed.  Af- 
firmed. 

(16  Wash.  281) 

HITCHCOCK  T.  NIXON  et  al. 

(Supreme  Court  of  Washington.     Dec.  24, 

1896.) 

Res  Judicata  —  Hoktoaoes  —  Priorities  —  Satis- 
faction—Merobr—Foueolosure— De- 
cree—Cosstroction. 

1.  In  foreclosure  by  a  second  mortgagee 
against  the  mortgagor  and  N.,  the  first  mortga- 
gee, to  whom  the  mortgagor  had  conveyed  the 
land,  the  decree  recited  that  plaintiff's  lien  was 
"superior  to  any  right,  title,  or  interest  which 
the  defendant  N.  had  in  or  to  the  said  described 
real  property,  or  anj;  of  it,  except  as  to  what- 
ever right  or  title  said  N.  may  have  under  and 
by  virtue  of  a  mortgage"  described.  Hdd,  that 
the  decree  did  not  establish  the  priority  of  N.'s 
mortpage. 

2.  Where  a  mortgagor  conveys  the  land  to 
the  mortgagee  when  there  is  an  outstanding 
junior  mortgage,  there  is  no  merger,  and  the 
grantee  has  a  right  to  be  protected  by  his  mort- 
gace  against  the  junior  mortgage. 

3.  Land  on  which  there  were  two  mortgages 
was  conveyed  by  the  mortgagor  to  the  first  mort- 
gagee, who  also  mortgaged  it.  Most,  if  not  all, 
of  the  debt  secured  by  the  first  mortgage  was 
paid  when  the  mortgage  by  the  grantee  was 
given,  and  afterwards  the  balance,  if  any,  was 
paid.  Held,  that  the  second  mortgage  was 
superior  to  the  mortgage  given  by  the  grantee 
in  the  deed. 

Appeal  from  superior  court,  Kittitas  coun- 
ty;  Carroll  B.  Graves,  Judge. 

Action  by  E.  W.  Hitchcock  against  Cora 
E.  Nixon,  as  administratrix  of  the  estate  of 
Thomas  L.  Nixon,  deceased,  and  others,  to 
foreclose  a  mortgage.  From  a  decree  in  fa- 
vor of  plaintiff,  and  declaring  the  Hen  of 
plaintiff's  mortgage  prjor  to  any  claim  or 
lien  of  defendant  Fred  L.  Geddis,  who  held 
a  mortgage  on  the  same  land,  Geddis  ap- 
I>eals.    Reversed. 

Ralph  Kaiiffman,  for  appellant.  Eugene 
E.  Wager  and  Will  G.  Graves,  for  respond- 
ent. 

DUNBAR,  J.  One  F.  H.  WUlcln  borrowed 
$5,000  of  the  Merchants'  National  Bank  of 
Taeoma,  and  Thomas  L.  Nixon  became  his 
surety  on  the  note  given  for  the  same.  To 
indemnify  Nixon,  Wilkin  executed  to  him  a 
mortgage  on  the  land  involved  in  this  case, 
for  the  sum  of  $5,000,  on  the  21st  day  of 
January,  1887.  On  December  10,  1887,  Wil- 
kin executed  a  mortgage  on  the  same  land, 
together  with  some  other  land,  to  one  S.  R. 
Geddis,  to  secure  a  note  for  $1,471.  On  De- 
cember 17th  of  the  same  year,  Wilkin  deed- 
ed the  land  to  Nixon.  On  December  28, 
1888,  Wilkin  having  defaulted,  Geddis  insti- 
tuted a  suit  to  foreclose  his  mortgage,  mak- 
ing Nixon  and  Wilkin  parties  defendant. 
Wilkin  defaulted,  and  Nixon  answered,  set- 
ting up  the  fact  that  he  had  a  superior  mort- 
gage of  $5,000,  and  that  no  part  of  it  had 
been   paid.    During   the   pendency   of   this 


trial,  Nixon  and  wife  executed  and  delivered 
to  respondent  E.  W.  Hitchcock  their  promis- 
sory note  for  the  sum  of  $2,000,  and,  to  se- 
cure the  payment  of  said  note,  executed  and 
delivered  to  said  Hitchcock  their  mortgage 
on  the  land  In  controversy.  Upon  the  trial 
of  that  suit,  viz.  the  suit  between  Geddis  as 
plaintiff  and  Wilkin  and  Nixon  as  defend- 
ants. Judgment  was  taken  against  Wilkin 
for  the  sum  of  $2,032.95,  attorney's  fees,  and 
costs,  and  it  was  adjudged  that  Geddis'  lien 
was  superior  to  any  right,  title,  or  Interest 
which  Nixon  had,  except  as  to  whatever 
right  or  title  he  had  under  and  by  virtue  of 
the  mortgage  hereinbefore  mentioned.  Exe- 
cution was  issued,  and  a  sale  of  the  property 
was  ordered.  And  right  here  we  will  no- 
tice the  contention  of  the  respondent  that 
Geddis  was  bound  by  the  decree  in  this  case, 
which,  It  is  alleged,  established  the  priority 
of  the  Nixon  mortgage  over  his.  A  perusal 
of  the  decreei  satisfies  us  that  there  was  no 
priority  established  by  the  court  in  that  case. 
The  language  of  the  decree  was  that  "the 
Geddis  lien  was  superior  to  any  right,  title, 
or  interest  which  the  defendant  Nixon  had 
in  or  to  the  said  described  real  property,  or 
any  of  it,  except  as  to  whatever  right  or  title 
said  defendant  Nixon  may  have  under  and 
by  virtue  of  a  mortgage"  (describing  It). 
The  Interest  which  Nixon  had,  or  claimed  to 
have,  was  not  in  any  way  determined  or 
passed  upon  by  the  court  in  that  case.  If  be 
had  any  inteirest.  It  is  fair  to  construe  the  de- 
cree as  establishing  it  as  a  paramount  inter- 
est But  there  was  no  attempt  to  establish 
the  fact  that  he  had  any  interest,  or,  if  he 
had,  what  that  interest  was.  The  property 
was  sold  upon  the  execution  Issued  in  this 
case,  and  all  rights  under  the  execution  were 
assigned  to  Fred  L.  Geddis,  the  appellant 
here. 

Nixon  died  while  holding  the  legal  title  to 
the  land,  and  In  1891  Wilkin  brought  an  ac- 
tion against  J.  D.  Caughran,  administrator 
de  bonis  uon  of  the  estate  of  Thomas  L. 
Nixon,  deceased,  Cora  E.  Nixon,  Helen  NLx- 
on,  Ansell  Crosby,  assignee  of  H.  C.  Crosby, 
and  E.  W.  Hitchcock.  In  this  suit  there 
was  an  accounting.  It  was  found  by  tbe 
court  that  the  note  for  the  $5,000  to  the  Mer- 
chants' National  Bank,  which  was  indorsed 
by  Thomas  L.  Nixon,  and  for  which  the 
mortgage  above  referred  to  was  given,  hail 
been  paid,  and  was  ordered  canceled  and 
held  for  naught  It  was  also  ordered  and  ad- 
Judged  that  the  deed  from  Willdn  to  Nixon 
"is  declared  to  be  and  is  held  to  be  a  deed,  of 
trust  for  the  sole  use  and  benefit  of  the  plain- 
tiff," Wilkin,  and  that  "the  creditors  of 
Thomas  L.  Nixon  never  had  or  took  any  in- 
terest in  the  land  therein  conveyed,  and  the 
same  is  hereby  canceled  and  adjudged  naU 
and  void."  It  was  adjudged  that  Wilkin 
was  the  sole  and  legal  owner  of  the  land  de- 
scribed in  the  deed  of  trust,  that  the  mort- 
gage given  by  Wilkin  to  Nixon  was  fnlly 
paid  and  satisfied,  and  was  null  and  Toid, 
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and  that  the  eame  be  canceled  and  held  for 
naugbt;  and  a  commiBsioner  was  appointed 
who  was  authorized  and  directed  to  cancel 
apon  the  records  the  mortgage  executed  by 
Wilkin  to  Nixon,  and  another  commissioner 
appointed,  empowered  and  directed  to  con- 
vey by  deed  to  the  plaintiff  Willsin  the  legal 
title  to  the  lands  theretofore  conveyed  by 
Wilkin  to  Nixon.  Geddls  was  not  made  a 
party  to  this  suit  The  present  action  was 
brought  by  the  respondent  Hitchcock,  Nix- 
on's mortgagee,  who  prays  Judgment  against 
the  defendant  Fred  L.  Geddls,  the  appellant 
here,  that  the  Hen  of  said  Geddls,  If  any  be 
has,  be  declared  subsequent  and  inferior  to 
the  lien  of  plaintiffs  mortgage,  and  that  he 
recover  his  costs  and.  disbursements  herein 
from  the  said  defendant  Fred  L.  Geddls.  A 
great  many  other  persons  were  made  defend- 
ants to  this  action,  and  a  great  many  other 
findings  of  fact  were  made  in  the  prior  cases 
referred  to;  but,  as  we  view  the  law  of  this 
case,  it  is  not  important  to  mention  them. 
The  court,  as  conclusions  of  law  from,  the 
statement  of  facts  agreed  upon,  and  the  find- 
ings of  fact  made  by  the  court  in  this  case, 
concludes,  among  other  things,  that  plaintiff 
is  entitled  to  a  decree  foreclosing  a  mortgage 
on  the  west  half  of  section  30,  township  17 
north,  range  20  east  of  the  Willamette  me- 
ridian, which  is  the  land  in  dispute,  and  to  a 
decree  ordering  the  sale  of  said  premises, 
and  the  application  of  the  proceeds  to  the 
payment  of  the  amount  above  set  out,  and  a 
Judgment  against  Cora  B.  Nixon  for  any  de- 
ficiency that  may  arise  after  applying  the 
proceeds  of  the  sale  of  said  premises  to  the 
satisfaction  of  said  amounts;  and,  further, 
that  the  interests  of  the  liens  of  the  defend- 
ant Frank  H.  Wilkin,  S.  B.  Geddls,  and  oth- 
ers are  subsequent  and  inferior  to  the  Hen 
of  plaintiff's  mortgage,  and  are  subject 
thereto.  From  this  last  conclusion,  viz.  that 
the  liens  are  subsequent  and  inferior  to  the 
lien  of  the  respondent,  this  appeal  is  taken. 

We  have  examined  the  cases  cited  in  the 
briefs  of  the  parties  to  this  action,  and  all 
the  cases  that  we  have  been  able  to  find  bear- 
ing on  this  case,  but  from  such  research  we 
have  been  unable  to  find  a  case  that  presents 
exactly  the  facts  that  are  presented  here.  A 
great  portion  of  the  respondent's  brief  Is  tak- 
en up  in  discussing  the  subject  of  merger 
and  nonmerger,  and  it  Is  claimed  that,  when 
Wilkin  deeded  the  land  which  he  had  there- 
tofore mortgaged  to  Nixon,  there  was  no 
merger,  and  that  Nixon  had  a  right  to  he  pro- 
tected against  the  outstanding  mortgage  of 
Geddls  by  his  prior  mortgage.  We  do  not 
think  that,  under  the  almost  universal  au- 
thority, this  proposition  can  be  questioned. 
It  was  evidently  to  Nixon's  Interest  that 
th^re  should  not  be  a  merger;  and,  that  be- 
ing true,  a  court  of  equity  would  not  com- 
pel the  merger.  That  would  have  been  true 
in  this  case,  no  doubt,  on  the  face  of  the 
transaction,  but  the  finding  of  the  trial  court 
in  the  case  of  Wilkin  against  Nixon  and  oth- 


ers established  the  fact  of  the  Intention  of 
the  parties  on  this  proposition.  The  court 
in  this  case,  we  presume,  held  that  Ilitchcock 
took  Wilkin's  interest  in  the  mortgage  pro 
tanto,  and  was  subrogated  to  the  extent  of 
his  mortgage  to  Wilkin's  interest.  The  rec- 
ord, however,  shows  that  the  mortgage  from 
Wilkin  to  Nixon  has  been  paid  and  satisfied. 
It  Is  claimed,  however,  by  the  respondent, 
that,  under  the  authorities,— and  many  au- 
thorities are  cited  to  sustain  the  contention, 
—the  payment  of  this  mortgage  was  a  per- 
sonal right  which  could  hare  been  pleaded 
by  the  original  parties  to  the  mortgage,  or  in 
this  case  by  Wilkin,  but  could  not  be  pleaded 
or  shown  by  Geddis.  We  think  the  authori- 
ties do  not  sustain  this  contention,  and  do 
not  bear  upon  this  kind  of  a  case.  Most  of 
the  cases  cited  were  cases  of  duress  or  legal 
inability  on  the  part  of  the  contracting  par- 
ties to  contract,  as  coverture,  duress,  etc. 
But  these  propositions,  it  seems  to  us,  are 
not  controlling  in  this  case;  for,  conceding 
that  there  was  no  merger  so  far  as  the  in- 
terests of  Nixon  were  concerned.  It  does  not 
follow  that  the  principle  of  nonmerger  pre- 
vails to  the  extent  of  silding  or  protecting  the 
respondent's  interests,  if,  as  announced  in 
section  794  of  Pomeroy's  Equity  Jurispru- 
dence, "whatever  may  be  the  circumstances, 
or  between  whatever  parties,  equity  will  nev- 
er allowa  Dfierger  to  be  prevented, and  amort- 
gage  or  other  security  to  be  kept  alive,  when 
this  result  would  aid  in  carrying  a  fraud  or 
other  unconscientious  wrong  into  effect,  un- 
der the  color  of  legal  forms.  Equity  only  in- 
terposes to  prevent  a  merger,  In  order  there- 
by to  work  substantial  Justice."  In  this  case 
it  Is  difficult  to  see  upon  what  principle  re- 
spondent Hitchcock  invokes  the  doctrine  of 
nonmerger;  for  while  it  may  have  been  sus- 
tained to  protect  Nixon's  interest  against 
the  wrongful  encroachment  of  Geddls*  lien, 
so  long  as  Nixon  had  any  interest  in  the 
mortgage,  it  appears  from  the  stipulated 
facts.  Judicially  determined  in  a  case  to 
which  Hitchcock  was  a  party,  and  which  has 
not  been  appealed  from,  that  the  note  for 
which  Nixon  was  responsible,  and  as  indem- 
nity for  which  he  received  the  mortgage  from 
Wilkin,  was  fully  paid,  and  all  but  a  trifling 
amount  was  paid  even  before  Hitchcock's 
mortgage  was  executed.  The  mortgage  then 
being  paid,  all  questions  of  merger  or  non- 
merger  disappeared,  and  cannot  be  kept  alive 
for  the  benefit  of  a  subsequent  incumbran- 
cer. Moreover,  as  affecting  the  small  por- 
tion which  had  not  been  paid  at  the  time  of 
the  execution  of  the  Hitchcock  mortgage,  we 
are  unable  to  understand  how  it  can  be  held 
that  Hitchcock,  by  reason  of  his  mortgage, 
became  pro  tanto  a  purchaser  of  Nixon's  in- 
terest In  the  property,  both  legal  and  equita- 
ble, and  succeeded  to  Nixon's  right  to  have 
the  mortgage  stand  out  against  the  property; 
for,  at  the  time  Nixon  executed  this  mortgage 
to  Hitchcock,  he  must  have  executed  it  un- 
der the  power  and  authority  of  the  dee:1 
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which  he  had  received  of  Wilkin,  and  Hitch- 
cock must  have  relied  upon  his  title  through 
the  deed,  and  not  upon  any  Interest  Nixon 
had  In  the  outstanding  mortgage,  for  the 
legal  title  was  In  Nixon,  and.  If  it  had  not 
been  so,  he  could  not  have  executed  the  mort- 
.gage  to  Hitchcock  at  all.  The  rehearsal  in 
the  mortgage  Itself,  that  Nixon  was  the  own- 
er of  the  land,  is  sufficient  to  show  this. 
Hitchcock,  then,  relying  upon  the  title  which 
was  in  Nixon,  with  notice  of  the  Geddis 
mortgage,  which  must  be  imputed  to  him  by 
reason  of  its  proper  recording,  must.  In  con- 
templation of  law,  have  bought  subject  to  the 
Geddis  mortgage.  The  quotation  from  Jones 
on  Mortgages,  to  the  effect  that  "a  mortgage 
of  real  estate  is  a  purchase,  within  the  mean- 
ing of  the  recording  laws,  and  that  a  mort- 
gagee is,  to  the  extent  of  bis  claim,  a  pur- 
chaser of  the  land,"  can  have  no  application 
to  mortgagees  in  this  state,  where  a  mort- 
gage conveys  no  title.  The  judgment  will  be 
reversed,  and  the  lower  court  is  instructed 
to  establish  the  priorities  in  accordance  with 
this  opinion. 

HOYT,  C.  J.,  and  SCOTT,  ANDERS,  and 
GORDON,  JJ.,  concur. 


(16  Wash.  74) 

HERRICK  V.  NIESZ  et  ux. 

(Supreme  Court  of  Washington.     Dec.  7,  1896.) 

Motion  to  Dismiss — Appeal— Waiver  of  Objec- 
tions—Tax Sale— Application  tor  Deed— Reo- 
CLAHiTT  of  Sale  —  Deed  as  Eviuknce  — Con- 
stitutional Law— Obligation  op  Contracts. 

1.  A  motion  by  plaintiff  for  nonsuit  comes  too 
late  after  the  court,  in  a  written  opinion,  has 
substantially  announced  its  findings  and  con- 
clnsions. 

2.  Under  Code,  §  193,  providing  that  objec- 
tions, except  to  the  jurisdiction,  and  that  the 
complaint  does  not  state  a  cause  of,  action,  are 
waived  unless  taken  bv  demurrer  or  answer, 
the  statute  of  limitations  cannot  be  urged  for 
the  first  time  on  appeal. 

3.  Act  Feb.  3,  1886,  amending  Code  1881.  § 
2934,  80  as  to  require  the  holders  of  tax  certifi- 
cates to  give  notice  of  application  for  a  deed  at 
least  60  days  before  the  expiration  of  the  3 
years  provided  foi  redemption,  applied  to  a 
sale  occurring  nearly  2  years  prior  to  its  enact- 
ment, since  the  purchaser  had  a  reasonable 
time  thereafter  in  which  to  comply  with  said 
act. 

4.  The  application  of  the  statute  to  such  prior 
sale  did  not  impair  the  obligation  of  contracts, 
in  violation  of  Const.  U.  S.  art.  1,  §  10. 

5.  Code  1881,  §  2937,  declared  a  ta^  deed,  duly 
acknowledged  or  proven,  to  be  (except  as 
against  actual  fraud)  conclusive  evidence  of 
the  regularity  of  all  the  proceedings  up  to  the 
execution  of  such  deed.  Subsequently,  Act 
Feb.  3,  1886.  was  passed,  requiring  the  holder 
of  a  tax  certificate  to  give  notice  of  application 
for  a  deed  at  least  (30  days  prior  to  the  expira- 
tion of  the  time  for  redemption.  Tfcld,  that  the 
mere  production  of  the  deed  affords  no  evidence 
of  compliance  with  the  latter  act. 

Appeal  from  superior  court,  King  county; 
J.  W.  Langley,  Judge. 

Action  by  E.  M.  Herrick  against  V.  R. 
Niesz  and  wife  to  cancel  a  tax  deed  and  to 


quiet  title.     From  a  judgment  for  defend- 
ants, plaintiff  appeals.    Reversed. 

Mitchell  Gilliam  and  Donworth  &  Howe, 
for  appellant.    J.  T.  Ronald,  for  respondents. 

GORDON,  J.  This  was  an  action,  insU- 
tuted  by  the  appellant  as  the  owner  in  fee 
of  the  premises  described  in  the  complaint, 
to  cancel  a  tax  deed  executed  and  delivered 
to  the  respondent  U.  R.  Niesz  by  the  sheriff 
of  King  county,  pursuant  to  a  sale  of  the 
premises  in  question  under  a  tax  asses.sment 
for  the  year  1883,  and  to  quiet  plaintiff's  ti- 
tle. From  a  judgment  In  favor  of  the  de- 
fendants, plaintiff  has  appealed. 

At  the  conclusion  of  the  trial,  the  court  be- 
low, having  taken  the  cause  under  advise- 
ment, thereafter  filed  a  written  opinion  upon 
the  law  and  the  facts,  and  therein  directed 
the  entry  of  a  decree  In  accordance  there- 
with. Thereupon  the  plaintiff  moved  the 
court  for  leave  to  dismiss  his  complaint  at 
his  own  cost,  and  he  predicates  error  upon 
the  court's  refusal  to  permit  the  action  to  be 
dismissed.  In  his  written  opinion  the  learn- 
ed judge  had  substantially  announced  bis 
findings  and  conclusions,  and  the  application 
to  dismiss  came  too  late.  Somerville  v.  John- 
son, 3  Wash.  St.  140,  28  Pac.  373,  and  Walte 
T.  Wingate,  4  Wash.  324,  30  Pac.  81,  are  not 
applicable  to  the  facts  here  shown. 

An  objection  Is  made  In  the  brief  of  coun- 
sel for  the  respondents  that  the  statute  of 
limitations  has  run  against  plaintiff's  cause 
of  action,  but  this  defense  was  not  inter- 
posed by  either  demurrer  or  answer  In  the 
court  below,  and  we  think  it  cannot  be  urged 
here.  Section  193  of  the  Code  provides  that, 
"If  no  objection  be  taken  either  by  demurrer 
or  answer,  the  defendant  shall  be  deemed  to 
have  waived  the  same,  excepting  always  the 
objection  that  the  court  has  no  jurisdiction, 
or  that  the  complaint  does  not  state  tacts 
sufficient  to  constitute  a  cause  of  action, 
which  objection  can  be  made  at  any  stage  of 
the  proceedings,  either  in  the  superior  or  su- 
preme court." 

Various  questions  are  discussed  in  the  brief 
of  counsel  for  the  appellant  which  go  to  the 
regularity  of  the  assessment  and  the  pro- 
ceedings taken  to  enforce  It;  but  there  Is  one 
main  question,  upon  the  decision  of  which 
the  case  must  turn,  and  we  will  proceed  to 
a  consideration  of  It.  The  tax  deed  ander 
which  respondents  claim  was  based  upon  a 
sale  of  the  premises  in  question  for  the 
delinquent  taxes  assessed  thereon  for  the 
year  1883.  The  sale  occurred  on  the  first 
Monday  in  May,  1884,  pursuant  to  the  stat- 
ute then  In  force,  and  on  that  day  the  sheriff 
executed  and  delivered  to  the  respondent  V. 
R.  Niesz  a  certificate  of  such  sale,  and  on  the 
20th  of  May,  1887,— more  than  three  years 
having  elapsed  from  the  date  of  the  sale,  and 
the  lands  not  having  been  redeemed, — the  re- 
spondent U.  R.  Niesz,  having  surrendered  his 
certificate  to  the  sheriff  and  paid  the  sub^e- 
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gaent  taxes  against  the  land,  received  from 
the  sheriff  a  deed  of  the  property.  At  the 
time  when  the  sale  occurred,  the  statute  did 
not  require  any  notice  of  the  application  for 
a  tax  deed  to  be  given,  but  subsequent  there- 
to and  prior  to  the  execution  of  the  deed  by 
the  sheriff  to  the  respondent,  viz.  on  Febru- 
ary 3,  1880,  section  2934  of  the  Code  of  1881 
(in  force  at  the  time  of  the  assessment  and 
sale)  was  amended,  by  adding  the  following 
thereto,  viz.:  "Provided,  however,  that  no 
holder  or  owner  of  such  certificate  shall  be 
entitled  to  a  deed  of  the  lands  or  lots  so  pur- 
chased until  the  following  conditions  have 
been  complied  with."  Then  follow  provi- 
sions requiring  that  notice  should  be  given 
persons  In  actual  possession  or  occupancy  of 
the  land,  and  also  the  person  in  whose  name 
the  same  was  taxed  or  assessed,  at  least  60 
days  prior  to  the  expiration  of  the  three  years 
(piiovlded  by  law  for  redemption),  and  re- 
quiring the  holder  of  the  certificate  to  make 
proof  of  the  giving  of  such  notice,  and  cause 
the  same  to  be  recorded  in  the  oflice  of  the 
auditor  of  the  county  In  which  the  land  is 
situated.  The  lower  court  found  "that  none 
of  the  acts  or  things  required  to  be  done  by 
the  purchaser  at  a  tax  sale,  contained  in  the 
provisions  of  section  1  (being  the  provision 
Just  referred  to),  are  shown  to  have  been 
done  by  the  records  of  the  sherilTs  oflSce  in 
King  county,  state  of  Washington,  or  by  the 
records  of  the  auditor's  oflSce  of  King  coun- 
ty, state  ot  Washington,  or  either  of  the  said 
offices,  or  by  any  other  evidence  in  said 
cause."  Appellant  contends  that  the  trial 
court  erred  in  admitting  the  tax  deed  in  evi- 
dence, and  thereafter  In  adjudging  the  same 
to  be  valid,  and  holding  that  respondents  ac- 
quired title  thereunder.  Against  this  con- 
tention the  respondents  urge  (1)  that  the  act 
of  February  3, 1886,  supra,  does  not,  and  was 
not  Intended  to,  apply  to  sales  theretofore 
occurring;  (2)  that,  if  the  act  should  be  con- 
sidered as  applying  to  respondents'  deed, 
tlien  it  conflicts  with  the  provisions  of  sec- 
tion 10,  art.  1,  of  the  federal  constitution, 
and  should  be  held  for  naught;  (3)  if  it 
should  be  considered  that  the  act  applied  to 
the  tax  sale  in  question,  and  be  further  found 
not  to  be  in  conflict  with  the  federal  consti- 
tution, nevertheless  the  tax  deed  is  conclu- 
sive evidence  that  the  notice  required  by  the 
act  of  February  3, 1886,  was  given,  and  that 
any  evidence  to  the  contrary  was  inadmissi- 
ble. Considering  these  objections  in  the  or- 
der mentioned,  we  observe  that  at  the  time 
of  the  enactment  of  the  amendment  of  1886, 
supra,  about  14  months  remained  before  the 
expiration  of  the  period  for  redemption  from 
the  tax  sale  in  question,  and  this  constituted 
a  reasonable  time  to  enable  the  purchaser  to 
take  the  steps  which  that  statute  required. 
The  language  of  the  act  is  sufficiently  broad 
and  comprehensive  to  apply  to  the  proceed- 
ings we  are  now  considering;  and.  In  hold- 
ing its  provisions  applicable  to  the  proceed- 
ings which  terminated  in  a  tax  deed  to  the 


respondent,  we  do  not  necessarily  give  tliem 
a  retroactive  effect  Nor  do  we  think  that 
when  held  to  apply' to  respondents'  deed  the 
act  impairs  any  constitutional  right  of  the 
respondents.  A  like  question  was  mooted, 
but  not  decided,  by  this  court  in  Ford  v.  Du- 
rie,  8  Wash.  90,  35  Pac.  595,  1082.  While 
the  authorities  are  conflicting  upon  this  ques- 
tion, nevertheless  it  is  one  which  Involves  the 
construction  of  a  provision  of  the  federal 
constitution,  and  it  is  sufficient  to  ascertain, 
if  possible,  what  view  is  taken  of  it  by  the 
supreme  court  of  the_  United  States,  and, 
when  that  is  ascertained,  to  accept  it  as  con- 
clusive. Curtis  V.  Whitney,  13  Wall.  68,  was 
a  case  in  which  this  question  was  directly  in- 
volved, and  the  court  there  say:  "That  a 
statute  Is  not  void  because  it  is  retrospective 
has  been  repeatedly  held  by  this  court,  and 
the  feature  of  the  act  of  1867  (Laws  of  Wash- 
ington) which  makes  it  applicable  to  certifi- 
cates already  Issued  for  tax  sales  docs  not  of 
Itself  conflict  with  the  constitution  of  the 
United  States.  Nor  does  every  statute  which 
affects  the  value  of  a  contract  impair  its  ob- 
ligation. ,*  •  •  In  the  case  before  us  the 
right  of  the  plaintiff  to  receive  her  deed  Is 
not  taken  away,  nor  the  time  when  she 
would  be  entitled  to  it  postponed.  While  she 
had  a  right  to  receive  either  her  money  or 
her  deed  at  the  end  of  three  years,  the  owner 
of  the  land  had  a  right  to  pay  the  money,  and 
thus  prevent  a  conveyance.  These  were  the 
coincident  rights  of  the  parties  growing  out 
of  the  contract  by  which  the  land  was  sold 
for  taxes.  The  legislature,  by  way  of  giving 
efficacy  to  the  right  of  redemption,  passed  a 
law  which  was  just,  easy  to  be  compile*! 
with,  and  necessary  to  secure  In  many  eases 
the  exercise  of  this  right.  Can  this  be  said 
to  impair  the  obligation  of  the  plaintiff's 
contract,  because  it  required  her  to  give  such 
notice  as  would  enable  the  other  party  to  ex- 
ercise his  rights  under  the  contract?  How 
does  such  a  requirement  lessen  the  binding 
efficacy  of  plaintiffs  contract?  The  right  to 
the  money  or  the  land  remains,  and  can  be 
enforced  whenever  the  party  gives  the  requi- 
site legal  notice.  The  authority  of  the  legis- 
lature to  frame  rules  by  which  the  right  of 
redemption  may  be  rendered  effectual  cannot 
be  questioned,  and  among  the  most  appro- 
priate and  least  burdensome  of  these  is  the 
notice  required  by  statute." 

The  only  point  remaining  to  be  considered  is 
whether  the  tax  deed  in  this  case  affords  con- 
clusive evidence  of  the  giving  of  the  notice  re- 
quired by  the  act  of  1880.  Respondents'  claim 
In  this  connection  is  based  on  section  2037  of 
the  Code  of  1881,  which  is  as  follows:  "Such 
tax  deed,  duly  acknowledged  or  proven,  is  (ex- 
cept as  against  actual  fraud)  conclusive  evi- 
dence of  the  regularity  of  all  other  proceedings, 
from  the  assessment  by  the  assessor,  inclusive, 
up  to  the  execution  of  the  deed."  Commenting 
upon  this  section  In  Coulter  v.  Stafford,  6  C.  C. 
A.  18,  56  Fed.  564,  the  United  States  court  of 
appeals  for  the  Ninth  circuit  say:    "Under  the 
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law  as  It  existed  at  and  prior  to  the  time  when 
ttie  deed  was  made,  the  sheriff  was  not  author- 
ized to  execute  the  deed  unless  the  affidavit  as 
to  the  service  had  been  made,  presented,  and 
Hied  as  the  law  provides.  Although'  the  deed 
was  prima  facie  evidence  under  the  laws  of 
Washington  of  'the  regularity  of  all  other  pro- 
ceedings, from  the  assessment  by  the  assessor, 
Inclusive,  up  to  the  execution  of  the  deed'  (Code, 
8  2l>37),  yet  the  authority  to  execute  the  deed 
Is  not  shown.  The  statute  must  always  be  ex- 
amined in  order  to  ascertain  the  authority  of 
the  officer  to  execute  the  deed.  After  examin- 
ing the  provisions  of  the  ctatute,  it  does  not 
appear  upon  the  face  of  the  deed  that  the  sher- 
iff had  any  authority  whatever  to  execute  it,  and, 
no  authority  for  Its  execution  behig  shown,  It 
Is  absolutely  null  and  void,  and  wholly  insuffi- 
cient to  put  the  statute  of  limitations  in  motion, 
and  the  court  erred  in  admitting  It  in  evidence 
for  any  purpose."  In  Miller  v.  Miller,  31  Pac. 
Ii47,  the  supreme  court  of  California,  constru- 
ing a  similar  statutory  provision,  say:  "Section 
3787  [Pol.  Code]  provides  that  'such  deed  duly 
acknowledged  or  proved  is  (except  as  against 
actiul  fraud)  conclusive  evidence  of  the  regu- 
larity of  all  other  proceedings,  from  the  assess- 
ment by  the  assessor,  Inclusive,  up  to  the  exe- 
cution of  the  deed.'  These  provisions  of  the 
statute  are  plain  and  explicit,  and  In  the  ab- 
sence of  other  and  additional  legislation  there 
would  seem  to  be  no  question  but  that  the  pro- 
duction of  a  tax  deed  in  evidence  established 
a  prima  fade  title;  but,  several  years  subse- 
quent to  the  foregoing  legislation,  a  statute  was 
erjacted  providing  that  the  purchaser  of  proper- 
ty sold  for  delinquent  taxes,  or  his  assignee, 
must,  thirty  days  previous  to  the  expiration  of 
the  time  for  redemption,  or  thirty  days  before 
he  applies  for  a  deed,  serve  a  notice  upon  the 
owner.  •  •  •  It  is  now  insisted  by  respond- 
ents that  the  service  of  this  notice  is  a  condi- 
tion precedent  to  the  execution  of  the  deed,  and, 
appellants  having  failed  to  prove  such  service, 
the  deed  was  issued  without  authority,  and 
therefore  passed  no  title.  *  *  •  As  already 
suggested,  this  enactment  of  the  legislature  re- 
quiring this  notice  to  be  served,  etc.,  is  of 
much  more  recent  date  than  section  3787  of  the 
Political  Code,  and  It  is  very  apparent  upon  an 
inspection  of  these  provisions  that  the  legisla- 
ture never  Intended  that  It  should  come  within 
the  purview  of  that  section.  •  •  •  The 
words  'conclusive  evidence  of  the  regularity  of 
all  other  proceedings,'  as  used  In  this  section, 
refer,  and  were  Intended  by  the  framers  of  the 
provisions  to  refer,  to  the  acts  and  proceedings 
required  to  be  done  and  had  at  the  hands  of 
the  public  officials  intrusted  with  the  various 
steps  leadings  up  to  the  execution  of  a  tax  deed, 
and  not,  as  in  this  case,  to  something  required 
to  be  done  by  the  applicant  for  the  deed.  This 
Is  the  construction  placed  upon  a  very  similar 
provision  by  the  supreme  court  of  Iowa,  and  is 
undoubtedly  the  true  one."  Reed  v.  Thompson, 
W  Iowa,  45.5,  9  N.  W.  331.  In  reason  and 
upon  authority  we  think  that  It  was  Incumbent 
upon  the  respondents  herein  to  show  a  compli- 


ance with  the  provisions  of  the  act  of  Febroazy 
3, 18S6,  which  was  enacted  subsequently  to  sec- 
tion 2U37,  supra,  and  the  mere  production  of 
the  tax  deed  afforded  neither  proof  oat  pre- 
sumption of  a  compliance  therewith,  and  of  it- 
self was  not  sufficient  to  prima  facie  entitle  the 
respondents  to  recover. 

In  view,  also,  of  the  further  fact  that  the 
com-t  expressly  found  that  no  evidence  existed 
of  record,  or  had  been  given,  that  any  of  the 
steps  which  the  act  of  1886  required  of  the  re- 
spondents had  been  taken,  the  appellant  was 
entitled  to  a  decree  In  his  favor,  and  the  canse 
will  be  remanded  with  directions  to  the  lower 
court  to  enter  a  decree  accordingly. 

HOYT,  C.  J.,  and  DUNBAR,  ANDERS,  and 
SCOXT,  JJ.J  concur. 


(le  Wash.  IM) 
MBRRIAM  V.  RIDPATH  et  aL 
(Supreme  Court  of  Washington.     Dec.  8, 1886.) 
RiOBT  OP  Lesseb  to  Rbmovk  BuiLniNOS. 
Where  a   lease   provided   that   the   lessee 
could  remove  buildings  during  the  term,  and  ne- 
gotiations were  in  progress  some  time  l>efoie 
the  expiration  of  the  lease  for  purchase  by  the 
lessor,  and  the  lessee  was  assured  that  no  ad- 
vantage would  be  taken  of  delay  in  remoTing 
the  building  pending  the  negotiations,  the  fact 
that  at  about  the  close  of  the  term  the  negotia- 
tions failed  will  not  prevent  the  lessee  from  cod- 
tinuing  the  removal  of  the  buildings  after  the 
termination  of  the  lease. 

Appeal  from  superior  court,  Spokane  coun- 
ty; James  Z.  Moore,  Judge. 

Action  by  H.  C.  Merrlam  against  W.  Bf. 
Ridpath  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

Willis  E.  Merriam,  for  appellant  Blake  & 
Post,  for  respondent 

DUNBAR,  J.  This  action  was  brought  by 
plaintiff  and  appellant  against  the  res[K>nd- 
ents  to  restrain  them  from  removing  certain 
buildings  from  a  portion  of  block  14,  Railroad 
addition  to  Spokane  Falls,  on  the  grounda 
that  the  respondents  forfeited  all  rights  to 
remove  said  buildings  In  not  removing  them 
within  the  terms  of  their  holding.  The  origl* 
nal  lease  was  made  to  W.  H.  Taylor.  Un- 
der its  terms  it  expired  on  the  1st  day  of 
March.  1892.  The  respondents  held  under 
the  assignment  of  Taylor's  lease.  There  ia  a 
claim  by  the  appellant  that  the  respondents 
held  as  sublessees,  rather  than  as  assignees 
under  the  Taylor  lease.  We  think  that  even 
If  this  question  had  not  been  precluded  by 
the  pleadings,  the  property  was  held  by  the 
respondents  by  assignment  from  the  original 
lessee.  Washb.  Real  Prop.  (5th  Ed.)  541. 
This  question  Is  unimportant  under  the  plead- 
ings in  this  case,  and  under  the  undlspnted 
testimony  In  the  case,  for  the  testimony- 
shows  conclusively  that  the  relation  of  land- 
lord and  tenant  existed  between  the  parties, 
and  the  correspondence  and  negotiations  is 
evidence  show  that  the   respondents   wef« 
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treated  by  the  appellant  as  assignees  of  Tay- 
lor. The  material  portion  of  the  answer  of 
the  defendants  Is  to  the  effect  that  bef<M-e 
the  expiration  of  said  lease,  and  when  they 
were  about  to  remore  the  buildings  (the 
original  lease  having  provided  that  the  les- 
see should  have  the  right  to  remove  the  build- 
ings at  any  time  prior  to  the  expiration  of 
the  lease),  the  plaintiff  negotiated  with  them 
for  the  purchase  of  the  buildings,  and  agreed 
with  them  that,  In  event  the  negotiations 
should  fail,  defendants  should  not  be  prej- 
udiced by  the  delay  occasioned  by  such  ne- 
gotiations, but  should  have  the  time  extend- 
ed beyond  the  terms  of  the  lease,  within 
which  to  tear  down  and  remove  said  build- 
ings; that  said  negotiations  commenced  long 
prior  to  the  expiration  of  the  lease  and  con- 
tinued up  to  within  a  few  days  before  the 
filing  of  this  suit,  when  said  negotiations  fail- 
ed, and  the  defendants,  unmolested,  began  to 
tear  the  buildings  down,  when  they  were 
stopped  by  these  proceedings;  that  said 
buildings  would  have  been  torn  down  and 
removed  within  the  time  fixed  by  .the  lease 
but  for  the  negotiations  pending,  and  the  re- 
quest of  the  plaintiff  and  his  agreement  to 
extend  the  time,  and  upon  the  faith  of  which 
these  defendants  relied. 

Upon  these  issues  the  case  went  to  trial, 
and  much  correspondence  was  introduced  up- 
on this  point,  as  to  whether  or  not  the  fail- 
ure of  the  defendants  to  remove  the  build- 
ings during  the  term  of  the  lease  had  been 
caused  by  the  acts  and  promises  of  the  plain- 
tiff.   The  court  found,  in  substance,  that  the 
failure  of  the  defendants  to  remove  the  build- 
ings during  the  life  of  the  lease  was  caused 
by  negotiations  pending  between  the  plain- 
tiff and   defendants,  and   found   that   some 
time  In  the  month  of  Februaiy,  1802,  said 
negotiations  were  still  in  progress,  and  the 
defendants   were   assured    by   the  plaintiff, 
through  his  agent,  that  no  advantage  would 
be  taken  of  them  on  account  of  delay  In"  re- 
moving the  buildings  during  the  pendency 
of  such  negotiations.    Finding  6  Is  as  fol- 
lows:   "Sixth.  In  March,  1892,  during  which 
month,  according  to  the  then  concession  of 
the  plaintiff  to  the  defendants,  the  defend- 
ants might  have  removed  the  buildings,  the 
plaintiff  wrote  to  Ridpath,  who  was  the  then 
actor   for   the  defendants,   that   defendants 
need   not  be  alarmed;    that  no  snap  Judg- 
ment would  be  talcen.    This  was  with  refer- 
ence to  the  time  drawing  to  a  close  when  de- 
fendants might  remove  the  buildings,  as  both 
plaintiff  and  defendants  then  construed  the 
lease   under   which    defendants    held.     But, 
falling  to  agree  upon  a  lease  of  the  lands  or 
a.  sale  of  the  buildings,  the  defendants  be- 
gan the  work  of  removing  the  buildings,  and 
plaintiff  immediately  sued  out  this  injunc- 
tion."  The  court  found  that  the  relation  of 
landlord   and   tenant   existed   between   the 
plaintiff  and  the  defendants  prior  to  the  ex- 
piration of  the  lease  on  March  1,  1892,  and 
tbat  their  relations  after  that  date  were  of 
47  P.-27 


tenants  holding  over  pending  negotiations  for 
renewal  of  the  lease  or  sale  of  the  buildings, 
such  holding  over  being  with  the  consent  and 
approval  of  the  plaintiff.  Finding  9  is  as  fol- 
lows: "Ninth.  But  for  the  pendency  of  .said 
negotiations,  and  the  bringing  of  this  action, 
defendants  would  have  removed  the  build- 
ings in  controversy  within  the  limits  as  to 
the  time  of  their  right  so  to  do;  that  the  de- 
lay on  the  part  of  the  defendants  to  begin 
the  removal  of  said  buildings,  and  their  fail- 
ure to  do  so  up  to  the  present  time,  were 
occasioned  'by  the  acts,  representations,  and 
conduct  of  the  pUdntlff,  which  acts,  repre- 
sentations, and  conduct  were  done  and  made 
with  the  purpose  on  the  part  of  the  plaintiff 
that  defendants  should  act  upon  the  same  in 
the  manner  they  did."  The  conclusion  of 
law  was  "that  plaintiff  Is  not  entitled  to  an 
injunction,  nor  any  other  relief  in  this  case, 
and  hi^  complaint  should  be  dismissed."  / 
An  investigation  of  the  record  in  this  case, 
and  especially  of  the  correspondence,  satis- 
fies us  that  the  findings  of  the  court  are  Jus- 
tified by  the  testimony  introduced.  Under 
the  pleadings,  there  are  no  questions  of  law 
Involved  that  affect  the  merits  of  this  case. 
It  becomes  a  plain  question  of  fact  as  to 
whether  the  failure  of  the  defendants  to  re- 
move the  buildings  was  the  result  of  the 
negotiations  entered  into  between  the  plain- 
tiff and  defendants,  and  of  inducements  held 
out  by  the  plaintiff.  Believing  that  the  testi- 
mony warrants  the  conclusion  reached  by  the 
court,  the  Judgment  will  be  affirmed. 

HOYT,  O.  J.,  and  SCOTT,  ANDERS,  and 
GORDON,  JJ.,  concur. 


(16  Wash.  143) 

STATB  V.  BOGGS. 

(Supreme. Oonrt  of  Washington.    Dec.  10, 
1896.) 

Fl'Blio  Officebs— Profit  Oct  of  Public  Fdkd^ 
— Indictment— EviDBNCE. 

1.  A  city  treasurer,  who  knowinely  receives 
and  appropriates  to  his  own  use  interest  on 
funds  of  the  city  deposited  in  bank,  may  be  in- 
dicted, under  Pen.  Code,  S  57,  making  it  a  felony 
for  a  public  officer,  in  any  manner  not  author- 
ized by  law,  to  use  money  intrusted  to  his  safe- 
keeping, in  order  to  make  a  profit  therefrom,  or 
to  use  the  same  for  any  purpose  not  authorized 
by  law. 

2.  In  a  prosecution  against  a  city  treasurer, 
under  Pen.  Code,  |  57,  for  making  a  profit  out 
of  public  funds,  evidence  that  interest  on  the 
city's  deposits  in  a  certain  bank  was  credited  on 
defendant's  individual  account;  that  he  drew 
checks  against  the  interest  so  credited,  which 
were  paid;  and  that  these  checks  rapidly  in- 
creased as  the  interest  deposits  grew  larger, — 
is  sufficient  to  warrant  a  finding  that  defendant 
knowingly  accepted  interest  on  the  city's  money. 

3.  The  fact  that  defendant  did  not  cause  the 
interest  to  be  credited  to  his  own  account,  or 
know  that  it  had  been  so  credited,  is  immaterial, 
if  he  afterwards  appropriated  the  money,  know- 
ing that  it  was  interest  on  the  city's  funds. 

Hoyt,  C.  J.,  dissenting. 

Appeal  from  superior  court.  Pierce  county; 
Emmett  N.  Parker,  Judge. 
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George  W.  Boggs  was  convicted  of  making 
a  profit  out  oC  public  funds,  and  appeals. 
Affirmed. 

Fremont  Campbell  and  Taylor,  Dennis  & 
Luse,  for  appellant  B.  W.  Coiner  and  Lew- 
is P.  Shackleford,  for  the  State. 

DUNBAR,  J.  The  appellant  was  indicted 
for  the  violation  of  section  57  of  the  Penal 
Code.  The  essential  part  of  the  Indictment 
was  as  follows:  "And  of  such  moneys  of 
said  city,  so  in  his  possession  and  under  his 
control,  and  Intrusted  to  him  for  safe-keep- 
ing as  aforesaid,  he,  the  said  George  W. 
Boggs,  did  then  and  there  unlawfully,  feloni- 
ously, and  in  a  manner  unauthorized  by  law, 
use  the  amount  of  thirty  thousand  dollars 
thereof  In  prder  to  make  a  profit  out  of  the 
same,  and  for  a  purpose  not  then  and  there 
authorized  by  law,  and  did  then  and  there 
make  a  proflt  out  of  the  same,  by  then  and 
there  receiving  and  accepting  Interest  there- 
on from  the  Tacoma  Trust  &  Savings  Bank," 
etc.  Upon  the  closing  of  the  state's  testi- 
mony a  motion  was  made  to  instruct  the  Ju- 
ry to  bring  in  a  verdict  of  not  guilty,  upon 
the  ground  that  the  testimony  offered  by  the 
state  was  not  sufficient  to  sustain  a  verdict, 
and  for  other  reasons  of  similar  import.  The 
motion  was  overruled,  testimony  was  Intro- 
duced by  the  defense,  and  the  jury  was  char- 
ged by  the  court,  and  returned  a  verdict  of 
guilty.  Upon  this  verdict  the  judgment  of 
the  court  was  entered,  to  the  effect  that  the 
defendant  should  be  Imprisoned  In  the  peni- 
tentiary at  hard  labor  for  six  years. 

A  statement  is  made  In  the  brief  of  appel- 
lant that  the  defendant  was  extradited  from 
the  state  of  Oregon  upon  a  warrant  Issued 
upon  a  complaint  which  was  not  substantial- 
ly the  complaint  upon  which  the  defendant 
was  tried,  and  motion  was  made  by  the  de- 
fendant to  quash  the  information,  upon  the 
ground  that  the  offense  therein  charged  was 
a  different  offense  from  that  for  which  he 
was  extradited  from  the  state  of  Oregon, 
that  he  was  not  being  tried  for  the  offense 
for  which  he  was  extradited,  and  that  he  had 
not  been  held  or  arrested  upon  the  charge 
or  for  th6  offense  named  or  set  out  in  the  in. 
formation,  and  was  not  extradited  for  said 
offense.  This  motion  was  overruled,  and  ex- 
ceptions taken,  and  the  allegation  that  the 
court  erred  in  overruling  this  motion  is  ar- 
gued quite  extensively  by  the  appellant  in 
his  brief.  The  record,  however,  falls  to  dis- 
close that  this  question  is  properly  before, 
this  court.  It  shows  that  the  motion  was 
made,  as  alleged  by  the  appellant,  and  over- 
ruled by  the  court;  but  there  is  nothing  In 
the  record  from  which  this  court  can  deter- 
mine that  the  defendant  was  not  being  tried 
for  the  offense  on  which  he  was  extradited, 
and  that  the  offense  charged  In  the  new  com- 
plaint was  in  any  way  different  from  the  of- 
fense charged  In  the  complaint  upon  which 
he  was  extradited.     So  that  this  court  does 


not  feel  called  upon  to  decide  any  questions 
that  are  not  raised  by  the  record. 

It  Is  alleged  in  appellant's  brief  that  a  de- 
mun-er  was  Interposed  to  the  information  on 
the  ground  that  It  did  not  state  facts  suffi- 
cient to  constitute  a  public  offense,  and  that 
It  did  not  comply  with  the  requirements  and 
constitution  of  the  state  of  Washington  or 
the  constitution  of  the  United  States,  and 
was  not  In  accordance  with  the  provisions  of 
the  statutes  made  and  provided.  We  think 
the  record  is  not  correctly  stated.  The  de- 
murrer as  shown  by  the  record  was  as  fol- 
lows: "Comes  now  the  defendant,  George  W. 
Boggs,  and  demurs  to  the  information  filed  in 
the  above-mentioned  case  on  the  following 
grounds,  to  wit:  (1)  That  the  said  informa- 
tion does  not  state  facts  sufficient  to  consti- 
tute any  crime  under  the  laws  of  the  state 
of  Washington;  (2)  that  said  information 
does  not  state  facts  sufficient  to  constitute 
any  crime."  This  demurrer  was  overruled, 
and  we  think  very  properly.  The  sufficiency 
of  this  Indictment,  and  the  legality  of  the 
statute  under  which  it  is  drawn,  were  passed 
upon  In  the  case  of  State  v.  Krug,  12  Wash. 
288,  41  Pac.  126,  and  we  think  It  is  not  nec- 
<!Ssary  to  enter  into  a  discussion  again  of  the 
propositions  discussed  In  that  case.  It  is 
contended,  however,  by  the  appellant,  that 
this  indictment  Is  distinguished  from  the  one 
In  the  Krug  Case  by  the  fact  that  this  in- 
dictment goes  further,  and  states  the  manner 
In  which  the  proflt  was  made,  by  saying  that 
the  defendant  did  then  and  there  make  a 
proflt  out  of  the  same  by  then  and  there  ac- 
cepting and  receiving  Interest  thereon;  tbat 
these  last  words  are  a  limitation  of  the  gen- 
eral words  preceding;  that,  the  flrst  being 
the  general  statement  that  the  crime  has 
been  committed,  the  latter  states  the  precise 
act  which  constitutes  the  offense,  and  unless 
the  particular  facts  constitute  a  crime,  then 
no  crime  Is  charged  by  the  Information.  We 
do  not  think  there  is  anything  in  this  conten- 
tion. It  might  be  that,  by  this  specific 
charge,  if  the  specific  charge  had  not  been 
proven,  the  case  would  have  failed;  but.  If 
the  crime  was  proven  at  all,  it  was  proven 
by  testimony  tending  to  show  the  particular 
facts  charged.  In  fact,  that  was  the  theory 
upon  which  the  case  was  tried,  and  the  in- 
struction of  the  court  to  the  jury  was  to  that 
effect.  On  this  point  the  latter  part  of  in- 
struction No.  4  was  as  follows:  "And  even 
though  you  might  believe  that  he  unlavrfoUy 
used  the  city  money  In  order  to  make  a  profit 
out  of  the  same  at  any  other  time  than  that 
charged,  you  should  find  him  not  guilty,  nn- 
less  you  are  satisfied,  from  the  evidence,  of 
his  guilt  of  the  particular  charge  In  this 
case." 

It  is  contended  by  the  appellant  that  tbe 
statute  does  not  contemplate  this  kind  of  a 
case;  that  the  receiving  of  Interest  by  tbe 
treasurer  was  not' in  the  mind  of  the  legis- 
lature at  the  time  of  the  enactment  of  tbe 
statute;    that   It   Is   a   matter    of    common 
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knowledge  that  treasurers  have  been  com- 
monly and  usually  deiMsiting  money  In  their 
bands  in  the  banks,  and  receiving  a  bonus 
for  the  same;  that,  if  the  legislature  had  in- 
tended to  stop  this  practice,  they  would  have 
passed  a  law  in  express  terms  forbidding 
such  practice.    It  is  argued  that,  as  the  prac- 
tice was  so  widespread  and  almost  univer- 
sal, the   members   of  the   legislature   must 
have  known  of  it,  and  it  must  be  presumed 
that,   if  they  had   intended   to   make   such 
practice  unlawful,  they  would  not  have  left 
the  matter  by  passing  a  law  in  general  terms, 
which  might  or  might  not  cover  the  crime, 
but  would  have  passed  a  statute  in  express 
terms  forbidding  such  practice.     The  stat- 
ute in  question,  it  seems  to  us,  will  not  bear 
any  such  loose  interpretation,  for  while,  in 
one  sense,   it  is  comprehensive,  yet  at  the 
same  time  it  is  definite  enough.     It  is  as  fol- 
lows:   "If  any  state,  county,  township,  city, 
town,  village  or  other  officer  elected  or  ap- 
pointed  under  the  constitution  or  laws  of 
this  state,  court  commissioner,"  or  any  officer 
of  any  court,  or  any  clerk,  agent,  servant,  or 
employe  of  any  such  officer  shall.  In  any 
manner  not  authorized  by  law,  use  any  por- 
tion of  the  money  intrusted  to  him  for  safe- 
keeping, in  order  to  make  a  profit  out  of  the 
same,  or  shall  use  the  same  for  any  purpose 
not  authorized  by  law,  he  shall  be  deemed 
guilty  of  a  felony,"  etc.     It  would  be  im- 
practicable and  impossible  for  the  statute  to 
specify  all  the  particular  uses  of  public  mon- 
eys which  would  fall  within  the  scope  of  the 
act,  and  all, of  the  specific  methods  which 
are  not  authorized  by  law;  but  it  is  enough 
if  the  indictment  shows  that  the  officer,  in 
any  manner  not  authorized  by  law,  uses  the 
money  to  make  a  profit  out  of  the  same,  or 
for  any  purpose  not  authorized  by  law.    It 
evidently  was  the  intention  of  the  lawmak- 
ers that  the  officer  should  receive  his  com- 
pensation through  the  medium  of  the  salary 
provided,  and  that  he  should  not  be  allow- 
ed in  any  way  to  speculate  with  the  money 
Intrusted  to  his  care,  or  use  it  in  any  way, 
directly  or  indirectly,  for  the  purpose  of  mak- 
ing a  profit  out  of  it.    An  extract  from  the 
opinion  in  State  v.  Krug,  supra,  is  cited  and 
relied  upon  by  the  appellant;  but  an  exam- 
ination of  that  case,  and  of  the  circumstan- 
ces under  which  the  language  was  used,  and 
of  the  question  under  discussion  at  the  time, 
sbows  that  it  has  no  relevancy  whatever  to 
tire  question  at  issue. 

The  record  in  tills  case  is  exceedingly  volu- 
minous, but  we  have  investigated  it  from  be- 
ginning to  end.  Exceptions  to  the  introduc- 
tion of  testimony  were  lnteri>osed  at  every 
step,  and,  if  such  exceptions  had  been  sus- 
tained by  the  court,  there  would  have  been 
no  trial  at  all.  The  objections  to  the  admis- 
sion of  the  testimony  that  are  set  forth  in 
the  appellant's  brief  as  ground  of  error  we 
ba.ve  examined  thoroughly,  in  connection 
•with  the  whole  record,  and  are  of  the  opin- 
ion   that   no  error  was  committed   by   the 


court  in  the  admission  of  any  of  the  testi- 
mony. 

The  question,  however,  which  we  regard 
as  the  pivotal  question  in  the  case,  and  the 
one  which  has  given  the  court  more  trouble 
than  all  the  others,  is  whether,  conceding  the 
legality  of  the  testimony  offered,  it  was  suf- 
ficient, as  a  question  of  law,  to  sustain  the 
verdict.  If  this  case  should  be  reversed  at 
all,  it  should  be  reversed  on  the  ground  that 
the  court  refused  to  Instruct  the  jury  to  bring 
in  a  verdict  of  not  guilty  for  the  reason  that 
the  testimony  offered  was  not  sufficient  to 
sustain  the  verdict.  It  was  proven  by  the 
state  that  the  defendant  was  the  treasurer 
of  the  city  of  Tacoma;  that  the  money  of 
the  city  was  In  his  control;  that  he  deposited 
the  same  with  the  bank  mentioned  in  the  in- 
dictment; that,  while  it  was  so  deposited, 
the  defendant  was  given  credit  for  Interest 
on  the  city's  money;  that  during  said  time 
the  defendant  had  an  IndiTldual  account 
with  the  said  bank;  that  the  credit  for  in- 
terest was  transferred  to  defendant's  credit 
on  his  Individual  account;  and  that  he 
checked  against  said  account  to  the  amount 
of  his  deposit  and  of  the  further  interest 
credited.  The  principal  contention  of  the  ap- 
pellant is  that  this  was  not  legal  proof 
against  him;  that  It  was  not  shown  that 
this  credit  was  given  with  the  consent  of  the 
defendant,  or  that  he  ever  knew  that  such 
credit  was  given  him;  that  there  Is  no  evi- 
dence of  the  vital  fact  that  the  money  was 
paid  to  him  as  interest  on  city  deposits,  or 
that  he  received  it  as  such;  that  the  debit 
slips  and  the  credit  slips  were  made  upon 
the  instructions  of  the  bank's  president;  and 
that  such  action  was  In  no  way  brought  to 
the  knowledge  of  the  defendant.  It  is  true 
that  the  entry  upon  the  bank's  books  of  a 
credit  to  the  defendant  for  interest  on  city 
money  would  not  bind  the  defendant,  or 
prove  him  guilty  of  the  crime,  if  it  stopped 
there;  but  the  evidence  shows  that  this  mon- 
ey actually  came  into  the  possession  of  the 
defendant,  and  that  he  appropriated  it.  and 
received  the  benefit  of  this  credit  by  draw- 
ing checks  against  it,  wlilch  were  paid.  It 
is  claimed  by  the  appellant  that  overdrafts 
were  allowed  him,  and  that  he  had  no  knowl- 
edge of  his  accounts  with  the  bank,  and  that, 
therefore,  he  cannot  be  presumed  to  have 
known  that  these  credits  had  been  extended 
to  him.  It  Is  not  always  necessary  to  prove 
a  criminal  intent  by  some  direct  or  positive 
act.  The  Intent  may  be  proven  by  circum- 
stances. For  example,  it  was  the  old  theory 
of  the  law  that,  if  recently  stolen  property 
was  found  in  the  possession  of  a  person,  and 
no  explanation  thereof  made,  such  posses-, 
slon  would  be  conclusive  evidence  of  guilt, 
although  there  was  nothing  connecting  the 
person  with  the  larceny  excepting  the  pos- 
session; and,  under  the  modem  authorities, 
and  under  all  authority,  the  possession  of  re- 
cently stolen  proper^  is  a  circumstance 
which  the  jury  have  a  right  to  consider  in 
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arrivins  at  a  condnslon  as  to  the  gnilt  or  in- 
nocence of  the  defendant.  And  It  Beems  to 
U8  that  the  appropriation  by  this  defendant 
of  the  moneys  which  were  credited  to  him 
by  the  bank  is  a  circumstance  which  the 
Jury  had  ^  right  to  consider  in  determining 
whether  or  not,  as  a  matter  of  fact,  he  did 
Itnow  that  this  money  was  placed  to  his  cred- 
it, and  that  it  was  placed  to  his  credit  as 
interest  on  the  money  of  the  city.  We  think 
that  knowledge  on  the  part  of  the  defend- 
ant was  at  least  a  legitimate  deduction  from 
the  circumstances  proven.  Whether  it  would 
be  of  suflielent  weight  to  satisfy  the  mind 
of  a  juror  is  another  proposition.  But  these 
circumstances,  of  the  interest  having  been 
placed  to  his  credit,  and  his  having  appro- 
priated that  interest  by  drawing  checks 
against  it,  connected  with  other  circumstan- 
ces In  the  case,  to  wit,  that  about  the  time 
the  interest  was  credited  to  the  treasurer  the 
deposits  in  that  bank  began  to  rapidly  in- 
crease, that  the  overdraft  grew  higher  In 
proportion  as  the  interest  deposits  increased, 
and  that  it  was  the  custom  of  the  bank  to 
allow  interest  on  deposits  of  over  ^100,000, 
and  many  other  little  circumstances  which 
are  developed  by  the  record,  convince  us 
that  there  was  sufHcient  prima  facie  proof 
of  the  appropriation  of  this  money  know- 
ingly by  the  defendant  to  sustain  the  ver- 
dict. The  testimony  further  shows  that,  so 
far  as  the  overdraft  is  concerned,  if  there 
bad  been  an  overdraft  to  any  extent,  the  de- 
fendant would  have  been  notified  by  the 
bank.  The  Jury  was  warranted  in  coming 
to  the  conclusion  that  it  was  unreasonable 
that  a  man  of  ordinary  business  capacity 
would  have  a  long  transaction  with  a  bank 
without  knowing  something  about  bis  finan- 
cial standing,  or  something  about  the  state 
of  his  accounts. 

It  is  true  that  the  defendant,  when  he  came 
to  testify,  stated  that  he  never  had  any 
knowledge  that  this  money  had  been  depos- 
ited to  his  credit;  but  the  Jury,  evidently,  did 
not  believe  him.  They  did  not  think  it  was 
reasonable  that  he  should  do  a  large  volume 
of  business  with  the  bank  without  having  a 
pass  l)ook,  or  without  having  any  statement 
of  bis  account  from  the  bank  from  the  time 
that  he  opened  his  account  until  the  closing 
of  the  bank.  The  following  excerpt  from  the 
defendant's  testimony,  it  seems  to  us,  Justiflee 
the  conclusion  reached  by  the  Jury.  After 
testifying  that  he  had  a  general  account,  and 
that  he  deposited  money  there:  "Question. 
What  did  you  take  as  an  evidence  that  you 
deposited  money  there?  Answer.  I  didn't 
take  anything.  Q.  You  did  not  take  any  du- 
plicate deposit  slips?  A.  Well,  sometimes  I 
did,  and  sometimes  I  Jtist  went  and  laid  The 
money  down  and  walked  out.  Q.  Said  noth- 
mg?  A.  Said  nothing.  Q.  Never  had  a  bank 
book?  A.  No,  sir.  Q.  You  had,  as  to  the 
city's  deposit,  hadn't  you?  A.  Yes,  sir.  Q. 
But  not  aa  to  your  individual  deposit?  A. 
No,  sir.    Q.  Were  you  ever  notified  as  to  the 


condition  of  the  balance  of  your  personal  ac- 
count? A.  No,  sir."  He  further  testified,  in 
substance,  that  he  paid  no  attention  to  bis  ac- 
count; that  he  knew  nothing  about  his  stand- 
ing vrlth  the  bank,  and  did  not  know  that  be 
had  been  credited  with  this  Interest  account 
until  the  commencement  of  this  action,  or  the 
service  of  the  indictment  upon  him,  which 
was  something  over  two  years  after  the  cred- 
iting of  the  interest  account  to  his  individual 
account;  that  during  all  that  time  he  had  no 
statement  of  his  account,  and  knew  nothing 
about  whether  he. owed  the  bank  or  the  bank 
owed  him.  The  Jury  were  Justified  in  con- 
cluding, from  all  the  circumstances,  that  the 
defendant  did  have  knowledge  of  this  credit, 
and  that  his  claim  of  ignorance  was  an  un- 
reasonable one,  and  not  Justified  by  the  cir- 
cumstances. He  testified,  on  page  408  of  the 
record,  that  when  the  city  had  concluded  that 
it  would  demand  Interest  from  the  banks,  he 
went  to  the  president  of  this  bank,  and  noti- 
fied him  of  the  same;  that  Mr.  Allen,  the 
president  of  the  bank,  said  that  be  did  not 
want  to  pay  it,  but  be  guessed  he  would  have 
to;  that,  when  he  had  such  conversation 
with  Allen,  Allen  never  mentioned  the  fact 
that  he  was  already  paying  interest  on  the 
city  money  to  the  defendant,  but  that  be 
grumbled  and  protested  against  paying  the 
city  interest  It  is  not  at  all  likely  that,  if 
Allen,  the  president  of  the  bank,  had  been  in 
the  habit— as  the  record  conclusively  shows 
he  had— of  crediting  the  defendant  on  his  in- 
dividual account  with  the  interest  due  the 
city,  or  interest  on  the  city  money,  he  would 
not  liave  mentioned  this  fact  to  the  defendant 
when  he  was  notified  that  be  would  there- 
after be  called  upon  to  pay  the  city  interest 
on  the  money  which  was  deposited  in  his 
bank,  or  that  he  would  have  contented  him- 
self with  grumbling,  and  finally  saying  that 
he  did  not  want  to  pay  it,  but  guessed  be 
would  have  to.  This  statement  is  not  con- 
sistent with  the  actions  of  business  men. 

Some  objections  are  made  to  instructions 
Nos.  3,  5,  and  9.  The  objection  to  No.  3  is 
substantially  an  objection  to  the  sufficiency 
of  the  indictment,  because  it  is  objected  that 
the  court  did  not  instruct  the  jury  sutflclently 
as  to  what  particular  use  of  the  money  was 
not  authorized  by  law.  What  we  have  said 
in  regard  to  the  sufficiency  of  the  indictment 
will  apply  to  the  objection  In  regard  to  this 
instruction.  No  reasons  are  given  for  the  ex- 
ception to  Instruction  No.  5,  and  we  are  un- 
able to  see  in  what  respect  It  is  faulty.  In- 
struction No.  9  was  as  follows:  "Gentlemen, 
should  you  find,  from  the  evidence,  that  the 
defendant  did  not  cause  to  be  made  any  cred- 
its of  Interest  on  his  individual  account,  for 
the  use  of  city  money  in  the  bank,  subject  to 
his  check  and  control  as  city  treasurer,  upon 
the  books  of  the  bank,  or  agreed  thereto,  at  or 
prior  to  the  time  such  credits  may  have  been 
made,  if  you  find  any  such  were  made,  that 
fact,  of  Itself,  would  not  excuse  him.  provid- 
ed you  are  satisfied,  beyond   a    reasonable 
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doubt,  that  he  thereafter,  and  at  the  times 
charged,  accepted  the  benefit  of  such  credits, 
knowing  they  -were  made  by  the  <Mcers  of 
the  bank  for  the  purpose  of  allowing  him  In-* 
terest  for  his  Individual  account,  for  the  use- 
of  such  city  money  on  deposit  In  the  bank,  so 
subject  to  his  check  and  control  as  such  city 
treasurer."  We  think  this  Instruction  cor- 
rectly states  the  law,  and  to  hold  this  In- 
struction bad  would  be  to  hold  that,  If  a  de- 
posit were  made  In  good  faith,  no  conspiracy 
could  afterwards  be  entered  Into  between  the 
bank  and  the  depositor.  The  appropriation, 
under  this  statute,  occurs  at  any  time  tha{ 
the  officer  knowingly  accepts  the  interest  on 
the  money.  If  the  Interest  had  been  placed 
to  his  credit  without  his  knowledge,  as  a  mat- 
ter of  course  he  would  not  be  guilty  of  any 
crime.  If  he  had  accepted  and  appropriated 
that  money  without  knowing  that  It  was 
money  which  was  paid  for  the  use  of  the 
city  money.  But,  the  Instant  that  he  does  ac- 
cept It,  with  the  knowledge  of  what  money  It 
Is,  the  crime  is  committed,  no  matter  when 
the  money  was  deposited  or  when  the  credit 
was  made. 

Considering  the  whole  record,  we  are  not 
able  to  say  that  any  prejudicial  error  has 
been  committed,  aud  the  judgment  will  there- 
fore be  affirmed. 

SCOTT,  ANDERS,  and  GORDON,  JX,  con- 
cDr.     HOXT,  0.  J.,  dissents. 


(1«  Wasb.  1<1) 

STATE  ex  rel.  COINER,  Prosecuting 

Attorney,  t.  WICKERSHAM. 

(Supreme  Court  of  Washington.     Dec.  11, 

1886.) 

APPKAL— DI8MI8SAI.. 

Where  it  appears  that  the  right  for  which 
aopellant  contends  has  ceased  to  exist  before 
tje  case  comes  on  for  argument  in  the  supreme 
eoart,  a  motion  to  dismiss  the  appeal  will  be 
granted. 

Appeal  from  superior  court.  Pierce  county. 

Quo  warranto  on  the  relation  of  B.  W.  Coin- 
er, prosecuting  attorney  of  Pierce  coimty,  against 
James  WIckersham,  to  oust  respondent  from 
oWce.  Fiom  a,  Judgment  In  favor  of  defendant, 
pialntiir  appeals.    Dismissed. 

B.  W.  Coiner  and  SHles,  Stevens  &  Tllllng- 
hast.  for  appellant.  Ben  Sheeks  and  Stacy  W. 
Uibbs,  for  respondent. 

AXDKRS,  J.  This  was  a  proceeding  by  In- 
formation, instituted  by  the  prosecuting  attor- 
ney of  Pierce  county,  under  title  9,  c.  10,  of  the 
Code  of  Procedure,  to  oust  the  respondent  from 
the  office  of  city  attorney  for  the  city  of  Taco- 
ma.  We  will  not  consider  the  merits  of  the 
case,  for  the  reason  that  It  appeared,  when  it 
came  on  for  argument  in  this  court,  that  the 
respondent  had  previously  been  appointed  city 
attorney  by  the  mayor  of  the  city,  and  the 
aijpointment  had  been  confirmed  by  the  city 
council,  and  that  the  respondent  was  there- 


fore legally  In  olfice  under  the  provisions  of 
the  city  charter.  If  it  be  conceded  Oiat  the 
judgment  api^alcd  from  was  wrong,  and  should 
be  reversed,  still,  the  judgment  prescribed  by 
section  688  of  the  Code  of  Procedure,  which 
Is  that  of  ouster,  cannot  be  given  against  the 
respondent,  and  a  reversal  of  the  judgment 
would  therefore  be  futile.  If  the  plaintiff  was 
entitled  to  the  relief  demanded,  or  any  relief, 
when  the  proceeding  was  commenced,  such 
right  has  ceased  to  exist,  and  In  such  cases  a 
motion  to  dismiss  the  appeal  will  be  granted. 
Cutcomp  V.  Utt,  60  Iowa.  156,  14  N.  W.  214; 
State  V.  Porter,  58  Iowa,  19,  11  N.  W.  715; 
IJttle  V.  Bowers,  134  U.  S.  547,  10  Sup.  Ct. 
020;  Washington  Market  Co.  v.  District  of  Co- 
lumbia, 137  U.  S.  62,  11  Sup.  Ct.  4.  The  ap- 
peal Is  dismissed  on  the  respondent's  motion. 

HOYT,  O.  J.,  and  SCOTT  and  GORDON, 
JJ.,  concur. 

DUNBAR,  J.    I  think  the  appellant  should 
recover  costs. 


(16  Wash.  166) 
OREGON  MORTG.  CO.,  Limited,  v. 
CARSTENS. 

(Supreme  Court  of  Washington.     Dec.  11, 
1896.) 

Alien  CoRPORATroM  — Mortqaob  —  Direct  Deed 

PROM  MORTOAGOR— VaMDITT— S0B8EQUEST 

Transpbk— Bona  Fides. 
1.  Where  an  alien  corporation  has  made  a 
loan,  secured  by  a  mortgage  on  land  iu  the  state, 
the  taking  of  a  direct  deed  from  the  mortgngor 
in  satisfaction  of  the  debt,  without  foreclosure, 
is  not  prohibited  by  Const,  art.  2,  §  33  (given  ef- 
fect by  Gen.  St.  §  1524),  which  provides  that 
"the  ownership  of  lauds  by  aliens  •  •  *  is 
prohibited  in  this  stite,  except  where  acquired 
by  inheritance,  under  mortgage  or  in  good  faith 
in  the  ordinary  course  of  justice  in  the  collec- 
tion of  debts;  »  •  •  every  corporation,  tho 
majority  of  the  capital  stock  of  whicli  is  owned 
by  aliens,  shall  be  considered  an  alien,  for  tho 
punrases  of  this  prohibition."  Dunbar,  J.,  dis- 
senting. 

•  2.  Where  an  alien  acquires  title  to  land  in  con- 
travention of  Const,  art.  2,  §  33,  which  prohibits 
the  ownership  of  lands  by  aliens,  unless  within 
the  exceptions  named,  such  title  can  be  attack- 
ed by  the  state  only;  and  a  deed  of  the  laud  by 
the  alien  to  a  person  entitled  to  hold  it,  if  made 
before  the  state  undertakes  to  have  the  orig- 
inal conveyance  set  aside,  transfers  a  good  title. 

Appeal  from  sut)erlor  court,  King  county; 
Richard  Osborn,  Judge. 

Action  by  the  Oregon  Mortgage  Company, 
Limited,  against  Henry  Carstens  to  enforce 
an  agreement  for  the  purchase  of  land. 
I'rom  a  judgment  In  favor  of  defendant, 
plaintiff  appeals.     Reversed. 

.Hastings  &  Stedman  and  Crowley  &  Gross- 
cup,  for  appellant.  Josiah  Collins,  for  re- 
spondent. 

SCOTT,  J.  This  case  presents  the  ques- 
tion of  the  power  and  right  of  an  alien  cor- 
poration to  acquire  and  hold  real  estate  with- 
in the  state  of  Washington.  The  plaintiff 
loaned  a  sum  of  money  to  one  Mcintosh,  and 
took  a  mortgage  to  secure  the  payment  there- 
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of  on  certain  lands,  and,  Mcintosh  being  una- 
ble to  pay  the  same,  said  parties  entered  into 
an  agreement  whereby  he  executed  a  deed  of 
the  lands  to  one  Wvingstone,  as  trustee  for 
the  plaintiff,  and  Livingstone  subsequently 
deeded  to  the  plaintiff.  Thereafter  the  plain- 
tiff and  the  defendant,  Carstens,  entered  in- 
to an  agreement  whereby  Ihe  plaintiff  agreed 
to  convey,  by  good  and  sufficient  deed,  to  the 
defendant,  the  lands  in  question,  and  the  de- 
fendant agreed  to  pay  tlie  plaintiff  therefor 
a  sum  of  money  specified.  It  was  further 
provided  that,  in  case  the  defendant  should 
fail  to  accept  said  deed  and  pay  for  the 
lauds,  the  plaintiff  should  have  the  option  to 
proceed  to  enforce  the  agreement  and  recov- 
er the  purchase  price  of  the  land  from  the 
defendant.  A  tender  of  the  deed  In  pursu- 
ance of  said  agreement  was  pleaded,  and 
the  ^refusal  of  the  defendant  to  accept  and 
pay  for  the  same,  and  that  the  plaintiff  ex- 
ercised its  option  and  elected  to  bring  suit 
against  the  defendant  for  the  purchase  price. 
The  answer  admitted  the  malting  of  the 
agreement  and  the  promise  to  pay  on  the 
part  of  the  defendant,  and  a  tender  of  a  deed 
sufficient  in  form  as  alleged;  and  for  a  fur- 
ther defense  the  defendant  set  up  the  fact 
that  the  plaintiff  was  a  foreign  corporation, 
the  execution  of  the  mortgage  from  Mcin- 
tosh to  the  plaintiff,  and  the  making  of  the 
deed  by  Mcintosh  to  the  plaintiff,  as  afore- 
said, in  satisfaction  of  the  mortgage;  but 
alleged  that  the  plaintiff  acquired  no  title 
by  virtue  of  such  deed,  and  for  that  reason 
that  the  defendant  refused  to  accept  It  or 
pay  the  purchase  price.  Plaintiff  filed  a  de- 
murrer to  the  affirmative  defense,  which  was 
overruled,  and,  declining  to  plead  further, 
the  court  rendered  a  judgment  upon  the 
pleadings  in  favor  of  the  defendant;  where-' 
upon  this  appeal  was  talcen. 

The  constitutional  prohibition  against  the 
acquisition  of  real  estate  by  alien  corpora- 
tions is  to  be  found  in  article  2,  §  33,  of  the 
constitution,  and  is  as  follows:  "The  owner-' 
ship  of  lands  by  aliens,  other  than  those  who 
in  good  faith  have  declared  their  intention 
to  become  citizens  of  the  United  States,  is 
prohibited  in  this  state,  except  where  ac- 
quired by  inheritance,  under  mortgage  or  in 
good  faith  in  the  ordinary  course  of  justice 
in  the  collection  of  debts;  and  all  convey- 
ances of  lands  hereafter  made  to  any  alien 
directly,  or  In  trust  for  such  alien,  shall  be 
void;  provided,  that  the  provisions  of  this 
section  shall  not  apply  to  lands  containing 
valuable  deposits  of  minerals,  metals,  iron, 
coal  or  flre-clay,  and  the  necessary  land  for 
mills  and  machinery  to  be  used  in  the  de- 
velopment thereof  and  the  manufacture  of 
the  products  therefrom.  Every  corporation, 
the  majority  of  the  capital  stoclc  of  which  is 
owned  by  aliens,  shall  be  considered  an  alien 
for  the  purposes  of  this  prohibition."  On 
March  28,  1890,  the  legislature  enacted  a 
law  for  the  purpose  of  enforcing  this  provi- 
sion,  substantially  following   its   language. 


Gen.  St  §  1524.  The  plaintiff  contends  that 
this  land  was  acquired  within  the  exception 
contained  in  the  constitutional  provision; 
that  Is,  that  the  title  was  acquired  under 
mortgage,  or  in  good  faith  In  the  ordinary 
course  of  justice  in  the  collection  of  a  debt. 
It  is  conceded  that  Mcintosh  was  the  owner 
of  the  lands  In  fee  simple,  and  that  the  deeds 
were  all  sufficient  in  form  to  convey  the  title. 
It  Is  plain  that  thcpurpose  of  the  prohibi- 
tion is  to  prevent  the  acquisition  of  lands 
in  large  quantities  by  alien  and  nonresident 
owners.  It  is  apparent  by  the  exception  re- 
ferred to  that  it  was  not  intended  that  the 
provision  should  be  construed  so  as  to  pre- 
vent the  loaning  of  money  by  aliens  upon 
real-estate  security  within  this  state;  but  it 
was  contemplated  that  such  loans  should  be 
permitted  and  protected,  of  course  with  the 
limitation  that  such  transactions  must  be 
bona  fide.  In  this  case  there  is  no  claim  of 
any  bad  faith,  but  the  question  is  whether, 
in  the  case  of  an  actual  loan  made,  an  alien 
can  take  a  direct  deed  from  the  mortgagor 
of  the  land  In  satisfaction  of  the  mortgage 
debt,  or  whether  he  must  proceed  to  acquire 
title  by  a  foreclosure  In  the  courts.  It  will 
readily  be  seen  that  an  agreement  ^uch  as 
was  here  entered  into  between  Mcintosh  and 
the  plaintiff  would  usually  tend  to  the  ad- 
vantage of  both  parties.  The  costs  of  the 
foreclosure  suit  would  be  avoided,  and  as 
well  toe  liability  to  a  deficiency  Judgment 
upon  the  part  of  the  mortgagor.  It  would 
seem  that  there  could  be  but  two  objections 
urged  against  it  as  tending  to  defeat  the  pur- 
pose of  the  provision.  One  is  that.  In  case 
of  a  foreclosure  in  the  courts,  the  mortgagor 
would  have  a  right  to  redeem  the  premises. 
But  this  Is  a  personal  right,  which  he  might 
or  might  not  exercise,  at  his  option.  We 
presume  it  will  be  conceded  that  he  could 
waive  the  right  to  redeem  after  a  judgment 
of  foreclosure,  and  we  see  no  reason  why  he 
should  not  be  permitted  to  waive  this  right 
at  any  time,  if  he  should  deem  it  to  his  ad- 
vantage, In  order  to  avoid  costs  and  a  lia- 
bility for  a  deficiency.  The  other  objection 
is  i'.iat,  in  case  of  a  foreclosure  and  public 
sail-  thereunder,  other  parties  would  be  en- 
titled to  bid  for  the  lands,  and  the  result 
might  be,  In  consequence  of  this,  that  the 
alien  plaintiff  would  not  become  the  purchas- 
er. The  respondent  contends  that  if  a  pro- 
ceeding like  this  can  be  sustained,  it  would 
be  an  easy  matter  for  an  alien  desiring  to 
obtain  a  tract  of  land  in  this  state  to  go 
through  the  form  of  making  a  loan  thereon, 
and  Immediately  thereafter  take  a  deed  In 
satisfaction  of  the  mortgage,  and  thus  avoid 
the  prohibition.  But  we  are  unable  to  see 
why,  in  case  of  a  fraudulent  arrangement 
between  the  mortgagor  and  the  mortgagee, 
such  a  proceeding  could  not  as  well  be  car- 
ried out  through  the  form  of  a  foreclosure. 
The  loan  could  be  made  in  so  large  an 
amount,  and  so  great  a  price  bid  for  the 
lauds  upon  the  foreclosure  sale  thereunder. 
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as  to  prevent  other  parties  from  becoming 
porchasers,  and  It  would  seem  tbat  the  pro- 
vision coold  be  as  readily  violated  In  the  one 
case  as  in  the  other.  Alien  corporations  are 
not  prevented  from  acquiring  and  holding 
lands  in  this  state  in  all  cases,  and  the  objec- 
tions urged  against  this  transaction  are  sub- 
stantially only  to  the  form  of  acquiring  title 
to  lands  upon  which  mortgage  security  has 
been  taken.  It  is  evident  that  the  clause 
"and  all  conveyances .  of  lands  hereafter 
made  to  any  alien  directly  or  In  trust  for 
such  alien  shall  be  void"  is  limited  by  the 
other  provisions  contained  in  the  section, 
and  tbat  it  was  not  Intended  to  prevent  an 
alien  from  holding  land  under  any  circum- 
stances. It  simply  goes  to  the  means  or 
purpose  of  the  alien  In  acquiring  title.  In 
other  words,  in  cases  like  this,  the  original 
purpose  must  not  have  been  to  acquire  title 
to  the  lands  under  the  transaction  or  guise 
of  a  mortgage  loan,  but  must  have  been  in 
good  faith  to  make  the  loan  as  a  loan,  and 
the  mortgage  taken  as  an  incident  merely  to 
secure  its  payment,  and  the  land  acquired  in 
good  faith  thereunder.  It  is  apparent  that 
the  form  of  the  conveyance  Is  of  little  or  no 
consequence,  unless  it  should  tend  to  defeat 
the  puriHJse  of  the  provision.  In  Devi. 
Deeds,  {  131,  It  is  said:  "It  is  not  the  object 
of  the  state  to  add  to  its  revenue  by  the  con- 
fiscation of  property,  but  to  protect  itself 
from  the  danger  of  allowing  persons  who 
owe  It  no  allegiance  to  own  land  withtb  Its 
boundaries,  and  perhaps  use  the  profits  de- 
rived from  the  land  in  acts  of  hostility  to 
tbe  state.  For  this  reason  is  It  that  the  land 
may  be  forfeited  to  the  state." 

It  is  further  contended  by  the  plaintiff  that 
Its  title  so  taken  would  be  only  a  defeasible 
one  at  least,  and  that  it  could  only  be  at- 
tacked by  a  direct  proceeding  on  the  part 
of  the  state,  and  that  a  deed  of  the  land  by 
tbe  plaintiff  to  a  party  entitled  to  hold  it, 
before  the  state  should  undertake  to  have  tbe 
conveyance  to  it  set  aside,  would  transfer 
m  good  title:   and  we  are  of  the  opinion  that 
tbls  position  is  well  taken,  for  the  objection 
'would  then  be  obviated;   and,  conceding  this 
to  be  true,  the  deed  tendered  by. the  plaintiff 
to  the  defendant  would  have  pas!;ed  to  the 
defendant  an  indefeasible  title.     There  are  a 
number  of  acthdritles,  to  which  our  attention 
2ia8  been  called,  upon  provisions  very  similar 
to  the  one  here  in  question,  and  the  tendency 
of  the  decisions  elsewhere,  although  under 
somewhat  different  provisions,  but  all  for  a 
like  purpose,  is  to  strongly  sustain  the  plaln- 
tsa  here.     6  Thomp.  Corp.  i  7918;    Phillips  v. 
Aloore,  100  tl.  S.  208;    Cross  v.  De  Valle,  1 
'^'^aiL  6;   Carlow  ▼.  O.  Auitman  &  Co.  (Neb.) 
'44  N.  W.  873;   Mortgage  Co.  v.  TennlUe  (Ga.) 
IS  S.  E.  158;   Williams  v.  Bennett  (Tex.  Civ. 
.A.pp.)  20  S.  W.  850.     In  Murfree,  Foreign 
Oorp.  I  353,  It  is  said  that,  if  a  foreign  com- 
pany has  power  to  hold  real  estate  at  all,  a 
deed  to  it  In  violation  of  the  local  law  will 
a  title  good  against  aJQ  the  world  ex- 


cept the  state.  As  an  alien  may  acquire  and 
hold  lands  in  this  state  in  the  Instances  speci- 
fied, and.  In  case  of  mineral  lands,  etc.,  under 
the  last  part  of  the  provision,  may  clearly  ob- 
tain title  thereto  by  direct  purchase,  the  mere 
form  of  the  conveyance  can  prove  nothing; 
and  the  real  question  in  each  case  must  be 
whether  the  land  was  obtained  in  good  faith 
or  by  fraud,.  In  violation  of  the  provisions, 
and  tbls  should  only  be  determined  by  a  pro- 
ceeding upon  the  part  of  the  state.  Before 
such  a  determination,  the  presumption  would 
be  that  the  parties  had  kept  within  tbe  law, 
rather  than  that  they  had  violated  it,  and 
prima  facie  the  deed  would  be  good.  Tho 
clause  in  the  provision,  "in  the  ordinary 
course  of  justice  in  the  collection  of  debts," 
should  not  be  held  to  require  a  proceeding  to 
court  in  the  case  of  a  mortgage  debt.  The 
language  used  does  not  require  it  necessarily, 
and  such  a  construction  would  go  to  the  form 
rather  than  the  substance  of  the  transac- 
tion. It  would  afford  little  or  no  protection 
against  an  attempted  fraudulent  acquisition. 
While  It  is  true  that  a  foreclosure  might  re- 
sult In  a  sale  to  «  resident.  It  is  a  well  known 
fact  that  the  usual  result  Is  a  sale  to  the 
mortgagee.  There  is  n6  attempt  or  desirt- 
upon  the  part  of  the  mortgagee  to  retain 
these  lands.  On  the  contrary,  it  is  attempt- 
ing to  dispose  of  them,  and  it  is  evident  that 
the  whole  transaction  has  been  conceived 
and  carried  on  In  tbe  utmost  good  faith  to 
collect  its  debt;  and,  while  a  direct  provision 
of  the  constitution  as  to  the  form  of  the  con- 
veyance even  could  not  be  disregarded,  there 
Is  none  in  the  way  here,  and  it  will  be  time 
enough  to  inquire  into  the  validity  of  such 
transactions  when  fraud  Is  charged  and  the 
desired  protection  invoked  by  a  proceeding 
upon  the  part  of  the  state.  It  is  not  an  un- 
usual proceeding  for  a  mortgagor  to  convey 
lands  directly  to  a  mortgagee  in  satisfaction 
of  a  mortgage  debt;  and,  where  the  parties 
agree  upon  such  a  course,  it  would  seem  as 
though  It  should  be  favored  In  a  case  like 
this,  rather  than  discriminated  against.  The 
only  just  and  effectual  enforcement  of  tbe 
constitutional  iDhibition  can  be  by  a  proceed- 
ing upon  the  part  of  the  state  to  have  the 
transaction  adjudged  fraudulent  and  invalid, 
and  actual  fraud  of  course  could  always  be 
Inquired  Into.  It  would  be  idle  to  assume 
that  the  state  has  not  ample  power  to  protect 
itself  in  such  matters,  and  it  might  be  just 
as  necessary  and  desirable  to  resort  to  such 
a  proceeding  where  title  was  acquired 
through  the  form  of  a  mortgage  foreclosure 
as  In  case  of  a  direct  deed  by  .the  mortgagor 
to  the  mortgagee. 

We  are  of  the  opinion  that  the  judgment  of 
the  court  overruling  the  demurrer  was 
wrong,  and  it  is  reversed,  and  the  cause  re- 
manded for  furtber  proceedings  in  accord- 
ance with  this  opinion. 

HOYT,  C.  J.,  and  GORDON,  J.,  concor. 
ANDERS,  J.,  concurs  in  the  reeiilt. 
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DUNBAR,  J.  (dissenting).  The  language 
of  the  constitution  Is  plain  and  unequivocal, 
and  In  my  judgment  Is  not  susceptible  of  con- 
struction, and  the  rights  of  aliens  ought  not 
to  be  enlarged  by  the  courts.  Under  the  con- 
stitution there  is  only  one  way  for  them  to 
obtain  title  to  laud,  so  far  as  obtaining  it  un- 
der mortgage  Is  concerned.  This  land  was 
not  acquired  under  mortgage.  It  was  acquir- 
ed by  private  contract  of  sale,— simply  that 
and  nothing  more.  Neither  was  it  acquired 
In-  the  ordinary  course  of  justice  In  the  collec- 
tion of  debts,  or  any  course  of  justice  at  alL 
If  sold  under  foreclosure,  some  citizen  might 
have  bought  in  the  land.  The  majority  opin- 
ion seelis  to  overcome  this  objection  by  as- 
serting that  It  is  a  well-known  fact  that  the 
usual  result  Is  a  sale  to  the  mortgagee.  I  do 
not  thinii  we  ought  to  concern  ourselves 
about  who  the  purchaser  usually  Is.  If  the 
mortgage  were  foreclosed,  the  citizen  would 
at  least  be  placed  upon  an  equal  footing  with 
the  alien  In  obtaining  title  to  the  land  which 
the  alien  is  resorting  to  to  collect  his  debt  "In 
the  ordinary  course  of  justice."  The  object 
of  the  constitution  evidently  was  to  prevent 
the  acquisition  of  lands  by  aliens  as  a  matter 
of  public  policy,  and  to  prevent  them  from 
acquiring  lands  excepting  when  it  was  ac- 
tually necessary  for  the  collection  of  their 
debts.  That  necessity  cannot  be  ascertain- 
ed until  the  lands  mortgaged  are  ofTered  for 
sale  in  due  course  of  law.  In  spite  of  all  ar- 
gument to  the  contrary.  It  is  plain  to  my 
mind  that  the  construction  placed  upon  the 
constitution  by  the  majority  facilitates  and 
encourages  aliens  in  the  evasion  of  the  con- 
stitution, and  destroys  the  safeguards  placed 
around  such  transactions  by  the  fundamental 
law  of  the  state.  The  judgment  should  be 
affirmed. 

(16  Waati.  1S3) 

HICE  V.  ORE,  Mayor. 

(Supreme  Court  of  Washington.     Dec.  11, 
1896.) 

Appeal  and  Erhok  —  Terminatios  op  Contro- 
VBRsy— D18MJ88AL  op  Appbai. 

1.  An  appeal  in  mandamus  proceedings 
against  a  mayor,  to  compel  him  to  appoint  a 
city  attorney,  will  be  dismissed  whore,  pending 
the  appeal,  the  mayor  appoints,  and  the  appoint- 
ment is  confirmed  by  the  city  council,  since 
there  is  no  longer  any  controversy  to  be  deter- 
mined. 

2.  The  fact  that  the  controversy  involved  in 
an  appeal  has  ceased  may  be  shown  at  any  time 
before  decision,  and  by  evidence  outside  the  rec- 
ord. 

Appeal  from  superior  court.  Pierce  county; 
John  C.  Stallcup,  Judge. 

Application  by  Samuel  Hice  for  a  writ  of 
mandamus  against  Edward  S.  Orr,  as  mayor 
of  the  city  of  Tacoma,  to  compel  him  to  ap- 
point some  person  to  the  office  of  city  attor- 
ney. From  a  judgment  dismissing  the  pro- 
ceedings entered  on  an  order  sustaining  a  de- 
murrer to  the  writ,  relator  appeals.  Dis- 
missed. 


Stiles,  Stevens  &  TlUtaighast,  for  appellant 
Stacy  W.  Glbbs  and  Ben  Sbeeks,  for  respond- 
ent 

ANDEES,  J.  By  a  provision  of  the  charter 
of  the  city  of  Tacoma,  the  city  attorney  Is  ap- 
pointed by  the  mayor,  and  confirmed  by  the 
city  council.  On  two  separate  occasions  the 
mayor  of  said  city  appointed,  by  nomination, 
one  James  Wlckersham  for  the  office  of  city 
attorney,  but  each  time  the  council  refused  to 
confirm  such  appointment.  For  more  than  a 
month  after  the  last  presentation  of  the  ap- 
pointment of  Mr.  Wlckersham  to  the  city 
council,  the  mayor  failed  to  make  another 
nomination  to  that  office;  and  thereupon  the 
appellant  obtained  an  alternative  writ  ot 
mandate  from  the  superior  court  of  Pierce 
county,  commanding  the  respondent  as  may- 
or of  said  city,  from  time  to  time,  at  the  reg- 
ular sessions  of  the  city  council,  to  appoint 
by  nomination,  some  qualified  person  to  bold 
said  office  of  city  attorney  until  such  appoint- 
ment should  be  confirmed,  or  to  show  cause 
why  he  had  not  done  so.  On  the  return  day 
a  demurrer  to  the  writ  was  sustained,  and, 
the  plaintiff  electing  to  stand  upon  the  suffi- 
ciency of  the  writ,  a  judgment  was  entered 
dismissing  the  proceedings,  and  the  plaintiff 
appealed.  When  the  cause  came  on  for  hear- 
ing In  this  court,  it  was  made  to  appear,  Xiy 
the  affidavit  of  the  city  clerk  and  a  certified 
copy  of  the  proceedings  of  the  city  council, 
that,  after  the  appeal  was  perfected  and 
briefs  filed  herein,  the  said  James  Wicker- 
sham  had  been  appointed  city  attorney  by  the 
respondent,  and  that  said  appointment  bad 
been  confirmed  by  the  city  council,  and  that 
said  appointee  was  then  holding  the  offica 
Upon  this  state  of  facts,  respondent  moved 
to  dismiss  this  appeal,  for  the  alleged  reason 
that  there  was  no  l(mger  any  actual  contro- 
versy involving  any  substantial  rights  be- 
tween the  parties  to  the  record,  and  no  sub- 
ject-matter upon  which  the  judgment  of  this 
court  could  operate. 

As  the  object  of  the  proceeding  baa  bees. 
fully  accomplished,  there  Is  no  longer  any 
controversy  to  be  determined,  and  the  motioa 
must  therefore  be  granted.  The  fact  that 
there  is  no  controversy  between  the  parties 
to  an  action,  or  that  a  right  involved  in  an 
action  has  ceased  to  exist,  may  be  shown  at 
any  time  before  the  case  is  decided.  Little 
V.  Bowers,  134  U.  S.  547,  10  Sup.  Ot  630. 
And  such  fact  may  be  shown  either  by  tlie 
record,  or  by  evidence  outside  of  It  2  £ne. 
PI.  &  Prac.  p.  344.  See,  also,  WastUnstaa 
Market  Co.  v.  District  of  Columbia,  137  U.  S. 
62,  11  Sup.  Ct  4.    The  appeal  Is  dismissed. 

HOYT,  C.  J.,  and  SCOTT  and  GOKDON. 
JJ.,  concur. 

DUNBAE,  J.  Thid  case  simply  Involves  a 
question  of  costs,  which  has  been  l)enore<l  hf 
the  majority  opinion.  If  the  appellant  was 
entitled  to  costs  if  the  litigation  had  bc>en  de- 
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tennlned  before  the  object  of  the  proceeding 
had  been  accompUshed.he  Is  entitled  to  them 
now.  I  concur  so  far  as  the  dismissal  Is  con- 
cerned, but  not  In  the  Judgment  for  costs 
which  follows. 


06  Waah.  lie) 

WALDRON  v.  HOME  MTJT.  INS.  CO. 

(Snpreme  Court  of  Washington.     Dec.  14, 

1896.) 

IssTJBANCB— Oral  Coktkact— Evidbncb  to  Estab- 
lish—Question rOR  JUBT. 

1.  To  establish  an  oral  contract  of  insurance, 
binding  on  the  company  before  the  issuance  of 
a  policy,  no  higher  degree  of  proof  is  required 
than  on  any  other  question  of  fact  submitted  to 
*  jury. 

2.  Where  it  is  admitted  that  a  witness,  if  pres- 
ent, would  testify  as  stated  in  an  affidavit  for 
continuance,  and  such  affidavit  is  used  in  evi- 
dence, the  jury  are  not  bound  to  give  it  any 
greater  weight  than  they  would  the  testimony 
of  the  witness,  if  present;  and  they  are  at  lib- 
erty to  determine  a  conflict  between  the  state- 
ments therein  made  and  the  testimony  of  an- 
other witness  in  favor  of  the  latter. 

Appeal  from  superior  court,  Whatcom 
county;  John  E.  Winn,  Judge. 

Action  by  C.  W.  Waldron  against  the  Home 
Mutual  Insurance  Company  on  a  contract  of 
Insurance.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Condon  &  Wright,  for  appellant.  Max- 
well &  Romalne,  for  respondent. 

DUNBAR,  J.  This  Is  an  action  brought 
by  C.  W.  Waldron  against  the  Home  Mutual 
Insurance  Company  upon  an  alleged  con- 
tract for  insurance  In  the  appellant  company 
upon  a  certain  two-story  frame  building  In 
Whatcom  county.  The  contract  Is  alleged 
to  have  been  made  between  the  respondent 
and  the  firm  of  Mct«nnan  &  Reed,  agents 
of  the  appellant  company,  at  Fairhaven, 
Wash.,  on  the  12th  day  of  September,  1892. 
No  policy  was  ever  written  or  issued  by  ap- 
pellant, or  by  any  of  its  agents.  On  the  17th 
day  of  September,  A.  D.  1802,  the  said  two- 
story  ^rame  building  was  destroyed  by  fire. 
The  answer  denies  generally  all  the  allega- 
tions of  the  complaint.  On  trial  by  jury, 
verdict  was  rendered  against  the  defendant, 
and  judgment  was  entered  for  the  sum  of 
|!>52.72  and  Interest,  and  an  appeal  was  tak- 
en. 

This -cause  was  before  this  court  in  Octo- 
ber, 1894,  the  report  of  which  Is  In  9  Wash. 
534,  38  Pac.  136.  In  the  trial  upon  which 
that  appeal  was  based,  the  judgment  was 
rendered  for  the  respondent,  as  In  this  case, 
but  the  cause  was  reversed,  and  sent  bacic 
for  a  new  trial,  for  the  reason  that  there 
was  a  variance  between  the  contract  declar- 
ed upon  and  the  contract  proved,  in  that  the 
contract  declared  upon  was  for  the  insur- 
ance of  one  building  In  the  sum  of  $500, 
while  the  evidence  showed  a  contract'to  In- 
sure two  buildings,— one  for  $,500,  and  one 
for  $100.  The  reversible  error  has  been  ob- 
viated in  this  case. 


The  appellant's  assignments  of  error,  bas- 
ed upon  erroneous  admission  of  testimony, 
are  not,  in  our  opinion,  meritorious.  The 
questions  were  admissible,  and  therefore  the 
appellant  was  In  no  way  prejudiced.  There 
was  an  assignment  In  this  connection,  name- 
ly, that  the  court  erred  In  permitting  the  re- 
spondent to  testify  as  to  what  the  agent  told 
him  concerning  the  company's  claim  that  the 
policy  had  not  been  delivered,  on  the  ground 
that  the  company  could  not  be  bound  by 
the  statement  of  the  agent,  which  might 
have  some  weight  If  It  were  founded  upon 
the  record.  The  record  shows,  however, 
that  this  was  not  a  statement  of  the  agent 
which  was  Intended  to  bind  the  "company, 
but  simply  a  statement  of  what  the  com- 
pany Itself  gave  as  a  reason  for  not  adjust- 
ing the  loss. 

The  answer  In  this  case  raised  a  direct  is- 
sue as  to  the  main  fact  stated  in  the  com- 
plaint, viz.  that  the  appellant  had  agreed  to 
Insure  the  building,  and  had  taken  the  ap- 
plication for  such  Insurance.  It  Is  undoubt- 
edly well-established  law  that  where  there 
Is  an  oral  contract  entered  into  for  Insur- 
ance, all  the  essentials  having  been  agreed 
upon,  and  loss  occurs  before  the  policy  is  ac- 
tually Issued  or  delivered,  the  contract  is 
binding  upon  an  insurance  company.  In  ac- 
cordance with  the  terms  of  the  agreement, 
just  as  though  .the  policy  had  been  issued. 
1  May,  Ins.  ||  20-23;  1  Wood,  Ins.  S  20. 
Indeed,  this  proposition  is  not  disputed  by 
the  appellant,  but  his  claim  Is  that  the  law 
requires  the  plaintiff,  upon  such  an  oral  con- 
tract, to  prove  by  clear  and  conclusive  proof 
that  such  contract  was  made.  The  burden 
of  proving  this  contract  Is,  of  course,  upon 
the  plaintiff,  as  the  burden  is  upon  any  liti- 
gant to  prove  an  affirmative  proposition ;  but 
we  know  of  no  reason  why  there  should  be  a 
distinction,  so  far  as  the  weight  of  testimony 
Is  concerned,  between  this  and  any  other 
case  where  the  question  of  proof  Is  submit- 
ted to  a  jury. 

In  this  case  the  agent  of  the  company  was 
not  present,  and  an  affidavit  was  offered  by 
the  appellant,  setting  up  the  fact  that  the 
agent,  If  present,  would  swear  virtually  In 
opposition  to  the  statement  made  by  the  re- 
spondent concerning  the  contract.  It  was 
admitted  by  the  respondent  that  the  witness. 
If  present,  would  swear  as  indicated  by  the 
affidavit.  Now,  It  Is  contended  by  the  ap- 
pellant that.  Inasmuch  as  there  Is  a  direct 
conflict  between  the  only  persons  having  a 
knowledge  of  the  facts  who  testified  at  the 
trial  of  this  case.  If  the  witness  McLennan 
could  have  been  produced  upon  the  witness 
stand,  so  that  the  court  or  jury  could  have 
found  anything  In  his  appearance,  manner 
of  testifying,  or  the  testimony  given  by  him 
to  warrant  them  In  discrediting  his  state- 
ment in  any  manner,  that  the  preponder- 
ance of  the  evidence  necessary  to  sustain  the 
respondent's  case  might  be  admitted,  but 
that.  Inasmuch  as  he  was  not  present,  and 
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It  was  admitted  that,  If  present,  he  would 
testify  to  the  facts  set  forth  In  the  affidavit, 
the  jury  has  no  right  to  discredit  his  testi- 
mony, and  that,  therefore.  It  cannot  be  said 
that  the  respondent  has  sustained  his  duty 
of  proving  his  contract  by  preponderance  of 
the  evidence.  We  think  it  would  certainly 
be  the  announcement  of  a  novel  doctrine  that 
the  weight  of  testimony  can  be  increased  by 
producing  it  in  the  form  of  a  deposition,  or 
by  an  admission,  for  the  purpose  of  avoiding 
a  continuance,  that  the  witness.  If  present, 
would  swear  to  a  certain  state  of  facts. 
This  testimony,  lilce  any  other  in  the  case, 
goes  to  the  jury;  and  they  have  a  right  to 
weigh  it  ka  they  do  any  other  testimony  in 
the  case,  although  it  may  be  more  difficult  to 
weigh  it  correctly  than  It  Is  to  weigh  the 
testimony  of  a  witness  who  appears  in  prop- 
er person  before  them.  But  it  is  all  a  ques- 
tion of  fact  for  the  Jury  to  pass  upon,  and, 
the  testimony  1)eing  conflicting,  and  the  Jury, 
under  proper  Instructions,  having  rendered 
their  verdict,  presumably  based  upon  the 
weight  of  testimony,  and  there  being  suffi- 
cient testimony  on  the  part  of  the  plaintiff  to 
sustain  the  verdict,  under  the  uniform  rul- 
ings of  this  court,  the  Judgment  will  not  be 
disturbed.  Finding  no  error  in  the  record, 
the  judgment  wiU  be  affirmed. 

SCOTT,    ANDERS,    and    GORDON,    J  J., 
concur. 


06  Waah.  19S) 

ANDERSON  v.  BIGELOW  et  ni. 

(Supreme  Court  of  Washington.     Dec.  14, 
1896.) 

Appbal — SuFFiciBNcr  OP  Bond  — Dedication — 

Actios  op  Covesast — Joboment  aoainht 

Gkantee  as  Evidence. 

1.  Under  Laws  1893,  p.  122,  §§  6,  7,  providing 
that  an  appeal  in  a  civil  action  sbaii  be  inef- 
fectual unless  an  appeal  bond  shall  be  filed, 
conditioned  that  the  appellant  will  pay  all  costs 
and  damages  on  the  appeal,  or  on  a  dismissal, 
not  exceeding  $200,  and  further  providing  that 
an  appeal  shall  not  operate  as  a  stay  "unless 
the  original  or  a  subsequent  appeal  bond  be 
further  conditioned  that  the  appellant  will  sat- 
isfy and  perform  the  judgment  or  order  appeal- 
ed from  in  case  it  snail  be  affirmed,  and  any 
judgment  or  order  which  the  supreme  court  may 
render  or  make,  or  order  to  be  rendered  or  made 
by  the  superior  court,"  an  appeal  bond  condition- 
ed only  as  required  for  a  stay  is  a  full  protec- 
tion of  the  rights  of  the  respondent,  and  gives 
the  supreme  court  jurisdiction  of  the  appeal. 
Anders  and  Gordon,  JJ.,  dissenting. 

2.  A  power  of  attorney  given  by  a  wife  to 
her  husband  to  sell  and  convey  her  real  estate 
does  not  authorize  him  to  dedicate  any  part  of 
it  for  public  purposes,  nor  render  bis  declara- 
tions of  dedication  binding  on  the  wife. 

3.  A  judgment  against  the  title  of  a  plaintiff 
in  an  action  for  trespass  is  not  evidence  of  the 
failure  of  his  title  as  against  his  grantor,  in  an 
action  on  the  covenant  in  his  deed,  unless  the 
grantor  was  notified  and  requested  to  defend 
the  title  in  the  former  actipn. 

Appeal  from  superior  court,  Thurston  coun- 
ty; T.  M.  Reed,  Jr.,  .Tudge. 

Action  by  L.  H.  Anderson  against  D.  R. 
Blgelow  and  A.  E.  Bigelow  on  the  covenants 


In  a  deed.   Judgment  for  plaintiff,  and  de- 
fendants appeal.    Reversed. 

MUo  A.  Root  and  Troy  &  Falknor,  for  ap- 
peUants.  Phil  SklUman  and  J.  B.  Mitchell, 
for  respondent 

HOYT,  C.  J.  The  respondent  attacks  the 
sufficiency  of  the  appeal  bond.  The  condi- 
tions therein  do  not  exactly  conform  to  the 
provisions  of  the  statute,  but  there  Is  not 
such  a  variance  from  the  statutory  require- 
ments that  It  could  not  be  enforced  as  a  stat- 
utory bond.  This  being  so,  and  the  condi- 
tions being  such  as  to  protect  every  right  of 
the  respondent,  the  bond  is  not  so  defective 
as  to  require  us  to  dismiss  the  appeal.  See 
McEachern  v.  Brackett,  8  Wash.  652,  36  Pac. 
690;  Warburton  v.  Ralph,  9  Wash.  537,  38 
Pac.  140;  Horton  v.  Donohoe-Kelly  Banking 
Co.  (decided  Oct.  9,  1896)  46  Pac.  409. 

The  action  was  brought  to  recover  damages 
for  the  alleged  breach  of  a  covenant  of  war- 
ranty contained  in  a  deed  made  by  appellants 
to  respondent.  The  covenant  which  it  was 
claimed  had  been  broken  was  for  quiet  en- 
joyment, and  the  ground  of  the  claim  was 
that,  at  the  time  the  deed  was  delivered,  the 
property  described  therein  had  been  dedi- 
cated to  public  use  for  the  purposes  of  a 
street.  Plaintiff  sought  to  establish  the  fact 
that  the  land  had  been  so  dedicated  by  evi- 
dence tending  to  show  acts  on  the  part  of  the 
defendants  which  estopped  them  from  deny- 
°Ing  that  it  had  been  so  dedicated.  He  also 
claimed  that  the  fact  that  the  land  had  been 
so  dedicated  had  been  determined  In  a  cer- 
tain action  in  which  he  was  plaintiff  and  one 
Banner  was  defendant,  and  that  the  defend- 
ants were  so  connected  with  that  action  that 
they  were  bound  by  the  decision  rendered 
therein. 

Upon  the  first  proposition,  there  was  evi- 
dence Introduced  tending  to  show  that  the 
defendant  D.  R.  Blgelow  had  made  state- 
ments, to  those  about  to  purchase  land  in  the 
vldni^,  that  the  land  In  question  had  been 
set  aside  for  street  purposes,  but  there  was 
no  evidence  tending  to  show  that  the  defend- 
ant A.  E.  Bigelow,  who  was  the  wife  of  the 
other  defendant,  had  done  or  said  anything: 
but  It  was  shown  that,  at  the  time  D.  R. 
Blgelow  made  the  declarations  relied  upon, 
he  held  a  power  of  attorney  from  his  wife  au- 
thorizing him  to  sell  her  real  estate,  receive 
payment  therefor,  and  make  coaveyance? 
thereof.  The  superior  court  lifetructed  the 
Jury  that  the  wife  was  bound  by  the  declara- 
tions of  her  husband  by  reason  of  having  giv- 
en him  this  power  of  attorney.  There  was 
nothing  In  such  power  of  attorney  which  gave 
defendant  D.  R.  Bigelow  authority  to  do  more 
than  sell  the  land.  There  was  nothing  said 
therein  about  platting  it,  nor  about  dedicat- 
ing any  portion  thereof  to  the  use  of  the  pub- 
lic; and  while  it  Is  true  that  the  setting  aside 
of  one  portion  for  street  purposes  might  hare 
added  value  to  other  portions,  so  might  the 
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conveyance  of  one  portion  to  an  Individual 
for  a  certain  purpose  liave  added  value  to 
other  portions  for  other  purposes.  But  the 
fact  that  one  tract  had  been  sold  for  a  cer- 
tain puri)08e  would  not  authorize  the  attor- 
ney to  convey  another  portion  without  re- 
ceiving value  therefor.  The  general  power 
to  sell  did  not  authorize  the  person  acting 
thereunder  to  make  a  dedication  for  street 
purposes.  See  Dupont  v.  Wertheman,  10  Cal. 
354;  Mott  V.  Smith,  16  Cal.  534;  RandaU  v. 
Duff,  79  Cal.  115,  19  Pac.  532,  and  21  Pac. 
610. 

The  court  held  that  the  allegations  of  the 
complaint  as  to  the  judgment  in  the  other  ac- 
tion and  as  to  its  effect  had  not  been  denied 
In  the  answer,  and  that,  unless  defendants 
had  shown  that  it  was  collusive  and  fraudu- 
lent, they  were  bound  thereby.    It  is  not  nec- 
essary for  us  to  determine  as  to  the  suffi- 
ciency of  the  denial,  for  the  reason  that  we 
are  of  the  opinion  that  the  allegations  in  the 
complaint,  if  admitted  to  be  true,  were  not 
sufficient  to  show  that  the  defendants  were 
bound  by  the  judgment.   The  only  statement 
tending  to  connect  the  defendants,  or  either 
of  them,  with  the  action,  was  that  during  the 
pendency  thereof  they  had  full  notice  and 
knowledge  of  the  several  matters  involved, 
and  that  the  said  defendant  D.  R.  Bigelow 
attended  upon  the  trial  of  said  cause,  and 
was  a  witness  therein  in  behalf  of  the  plain- 
tiff; and  this  was  not  sufficient  to  show  such 
a  demand  upon  them  to  appear  and  prosecute 
the  action  as  to  make  them  responsible  for 
the  result    And  whatever  may  be  the  force 
of  a  judgment  against  a  defendant,  to  the  ef- 
fect that  the  plaintiff  had  a  title  paramount 
to  that  conveyed  by  the  deed  under  which 
such    defendant    held,  where    the    grantor 
therein  has  not  been  regularly  called  upon  to 
defend,  no  case  can  be  found  where,  under 
such  circumstances,  a  judgment  against  a 
plaintiff  in  favor  of  a  defendant  has  been 
held  to  in  any  manner  affect  the  rights  of  the 
gi»ntot  hi  the  deed  under  which  the  plaintiff 
claimed.    In  fact.  It  may  well  be  questioned 
whether  a  grantee  who  sees  fit  to  voluntarily 
go  into  court  is  in  a  situation  to  have  any 
rights  established  In  an  action  thus  volun- 
tarily brought,  which  shall  have  any  effect  In 
an  action  brought  by  him  against  his  grantor; 
and  it  is  certain  that  a  judgment  rendered  In 
such  an  action,  to  which  the  grantor  is  not  a 
party,  and  In  which  he  has  not  been  legally 
notified  to  protect  the  title  conveyed  by  his 
deed,  is  not  even  prima  facie  evidence  in  an 
action  brought  by  the  grantee  against  the 
grantor.    The  Judgment  must  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

SCOTT.',  J.,  concurs. 

ANDERS,  J.  (dissenting).  Section  6  of  the 
act  relating  to  appeals  to  the  supreme  court 
<Laws  1893,  p.  122),  provides  that  "an  ap- 
peaJ  In  a  civil  action  or  proceeding  shall 
become  ineffectual  for  any  purpose  unless  at 


or  before  the  time  when  the  notice  of  appeal 
is  given  or  served,  or  within  five  days  there- 
after, an  appeal  bond  to  the  adverse  party 
conditioned  for  the  payment  of  costs  and 
damages  as  prescribed  in  section  seven  of 
this  act,  be  filed  with  the  clerk  of  the  su- 
perior court,  or  money  In  the  sum  of  two 
hundred  dollars  be  deposited  with  the  clerk 
In  lieu  thereof.  •  *  •"  And  section  7  pro- 
vides that  the  appeal  bond  "shall  be  condi- 
tioned that  the  appellant  wIU  pay  all  costs 
and  damages  that  may  be  awarded  against 
him  on  the  appeal,  or  on  the  dismissal  there- 
of, not  exceeding  two  hundred  dollars.  An 
appeal  shall  uot  stay  proceedings  on  the  judg- 
ment or  order  appealed  from  or  on  aily  part 
thereof,  unless  the  original  or  a  subsequent 
appeal  bond  be  further  conditioned  that  the 
appellant  will  satisfy  and  perform  the  judg- 
ment or  order  appealed  from  in  case  it  shall 
be  affirmed,  and  any  judgment  or  order 
which  the  supreme  court  may  render  or 
make,  or  order  to  be  rendered  or  made  by 
the  superior  court,  and  (where  such  condition 
Is  applicable)  shall  pay  all  rents  of  or  all 
damages  to  property  accruing  during  the 
pendency  of  the  appeal,  out  of  the  possession 
of  which  any  respondent  shall  be  kept  by  rea- 
son of  the  appeal."  The  only  bond  filed  In 
this  case  Is  conditioned  as  follows:  "Now, 
then,  If  said  appellants  shall  satisfy  and  per- 
form the  judgment  appealed  from  in  case  the 
same  shall  be  affirmed,  and  any  judgment  or 
order  which  the  supreme  court  may  render 
or  make  or  order  to  be  rendered  or  made  by 
the  superior  court,  then  this  obligation  to  be 
null  and  void."  This  Is,  according  to  the 
statute,  a  stay  bond  pure  and  simple.  There 
Is  no  appeal  bond  In  the  record,  and  It  is  not 
claimed  that  the  sum  of  $200  has  been  de- 
posited with  the  clerk  of  the  superior  court 
In  lieu  thereof.  That  an  appeal  bond  Is  nec- 
essary to  give  this  court  jurisdiction  of  the 
appeal  is  clearly  Indicated  In  section  6  of  the 
appeal  act,  referred  to  above.  And  it  seems 
to  me  that  there  Is  a  wide  difference  between 
this  case  and  the  cases  cited  In  the  foregoing 
opinion.  In  those  cases  the  bonds  required 
by  the  statute  had  been  given;  but  the  ac- 
companying affidavits  were  defective  In  some 
particulars,  and  It  was  held  that  the  appeals 
would  not  be  dismissed  for  such  defects,  the 
objections  to  the  affidavits  not  having  been 
made  In  the  court  below.  But  here  there  Is 
neither  bond  nor  affidavit,  and  I  think  the 
appeal  ought  to  be  dismissed  for  want  of 
jurisdiction. 

I  make  no  objection  to  the  disposition  made 
of  the  case  upon  the  merits  in  the  opinion  of 
the  Chief  Justice.  While  it  was  not  neces- 
sary for  the  plaintiff  to  give  his  grantor,  Mr. 
Bigelow,  notice  of  the  action  against  Banner 
In  order  to  maintain  this  action,  yet.  In  the 
absence  of  such  notice  and  a  request  to  ap- 
pear and  prosecute  the  action,  the  judgment 
therein  rendered  was  not  binding  upon  the 
defendants  herein.  Notwithstanding  that 
Judgment,  It  was  necessary  for  the  plaintiff 
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to  allege,  and  to  prove  dehors  the  lecord,  a 
sufficient  cause  of  action  against  the  defend- 
ants, and  this  I  think  he  has  failed  to  do. 

GORDON,  J.  I  concur  in  what  is  said  by 
Judge  ANDERS. 

(16  Wash.  ]£S) 

UTTERBACK  et  al.  v.  MEEKER  et  al. 

(Supreme  Court  of  Washington.     Dec.  14, 

1886.) 

Appeal — Action— Joinder  of  Bbveral  Cadsbs. 

1.  In  an  action  to  remove  a  cioud  caused  by 
a  mortgage  on  land  purchased  by  plaintiffs  from 
the  mortgagor,  the  latter's  acceptance  of  money 
tendered  by  the  former  pursuant  to  a  decree  for 
plaintiffs,  without  objection  by  the  defendant 
mortgagee,  did  not  estop  such  mortgagee  from 
prosecuting  an  appeal. 

.2.  Plaintiffs,  some  of  whom  claimed  title  to 
land  under  deeds,  others  under  contracts  of 
purchase  from  the  same  vendor, — the  several 
deeds  and  contracts  being  made  on  different 
dates,  and  embracing-  distinct  parcels, — brought 
suit  to  remove  a  cloud  caused  by  a  mortgage 
which  covered  all  the  land,  it  being  alleged  by 
those  plaintiffs  who  had  not  received  deeds  that 
they  had  performed  all  the  requirements  of  their 
•wntrncts.  Held  an  improper  joinder  of  several 
causes  of  action  in  favor  of  parties  whose  inter- 
ests were  distinct  and  separate. 

Appeal  from  superior  court.  Pierce  county; 
John  C.  Stallcup,  Judge. 

Action  by  A.  O.  tJtterbaeli  and  others 
against  Ezra  M.  Mcel^er  and  others.  From  a 
decree  for  plaintiffs,  defendants  Ezra  M.  and 
Eliza  J.  Meeker  appeal.     Reversed. 

A.  R.  Ueilig  and  John  P.  Hartman,  Jr.,  for 
appellants.     A.  R.  Titlow,  for  respondents. 

GORDON,  J.  Plaintiffs  brought  this  ac- 
tion to  remove  a  cloud  upon  the  titles  of 
plaintiffs  to  their  respective  pieces  of  land, 
caused  by  a  mortgage  upon  the  whole  of  said 
land  held  by  thp  appellants,  Ezra  M.  Meek- 
er and  £Uiza  J.  Meeker,  husband  and  wife; 
also  to  restrain  certain  of  the  defendants 
from  fencing  up  certain  alleged  public  streets 
and  alleys  In  the  town  of  Puyallup,  and  In- 
terfering with  the  Ingress  and  egress  to  and 
from  the  several  properties  of  the  respond- 
ents. There  are  13  plaintiffs  In  the  case, 
each  claiming  to  b&  lawfully  in  possession  of 
distinct  and  different  pieces  and  parcels  of 
land,  consisting  of  town  lots  in  different  ad- 
ditions to  the  town  of  Puyallup.  The  posses- 
sion and  right  of  possession  of  some  of  the 
plaintiffs  is  based  upon  contracts  of  pur- 
chase and  for  deeds  made  with  the  defendant 
the  Tacoma  &  Puyallup  Railroad  Company, 
a  corporation,  and  Otis  Sprague,  receiver 
therefor  (not  appealing),  which  contracts 
bear  different  dates,  and  embrace  the  prem- 
ises claimed  by  the  respective  defendants. 
Other  plaintiffs  claim  possession  and  right 
of  possession  by  virtue  of  deeds  of  general 
warranty,  with  covenants  against  incum- 
brances, executed  by  said  railroad  company, 
conveying  in  severalty  to  such  plaintiffs  the 
several  distinct  pieces  and  parcels  of  land  re- 
spectively claimed  by  them,  said  deeds  bear- 


ing different  dates.  The- mortgage  held  by 
the  Meekers,  already  referred  to,  embracei 
within  its  description  all  of  the  lands  in 
question  owned  by  the  plaintiffs,  respective- 
ly, and  was  a  subsisting  mortgage,  and  of 
record  In  the  proper  office,  at  and  prior  to 
the  date  of  execution  of  any  of  the  contracts 
or  deeds  hereinbefore  referred  to.  The  com- 
plaint, among  other  things,  alleges  in  sub- 
stance that,  prior  to  entering  into  any  of  said 
contracts  with  the  respective  plaintiffs,  the 
Tacoma  &  Puyallup  Railroad  Company— at 
that  time  the  owner  of  the  lands  in  question 
—entered  Into  an  agreement  with  the  defend- 
ants Ezra  M.  and  Eliza  J.  Meeker  (appel- 
lants), wherteby  said  railroad  company,  on 
behalf  of  itself  and  appellants,  was  to  make 
sale  of  said  town  lots  covered  by  the  afore- 
mentioned mortgage  to  any  and  aU  purchas- 
ers it  might  procure,  and  make  a  full,  com- 
plete, and  clear  title  In  fee  simple  to  said 
lands  and  lots  to  such  purchasers  as  might 
be  procured.  That  thereafter,  and  In  pursu- 
ance of  said  contract  and  agreement  be- 
tween said  railroad  company  and  the  Meek- 
ers, the  various  plaintiffs'  purchased  of  said 
railroad  company  the  lots  respectively  claim- 
ed by  them,  and  made  payments  under  their 
respective  contracts.  The  complaint  further 
alleges  that  appellants  received  from  said 
railroad  company,  on  account  of  said  mort- 
gage, the  various  sums  paid  by  plaintiffs  on 
account  of  their  respective  purchases;  and 
also  alleges  that  said  mortgage  and  tbe  in- 
debtedness secured  by  It  have  been  fully 
paid,  and  that  the  appellants  knew  that,  by 
the  terms  of  the  contracts  between  the  rail- 
road company  and  the  respective  plaintiffs, 
the  plaintiffs  were  to  receive  from  said  com- 
pany full,  complete,  and  perfect  title  In  fee 
simple,  free  of  all  incumbrances,  to  tbe  re- 
spective lots  so  purchased  by  them,  and  nev- 
er, at  any  time,  objected  to  the  said  railroad 
company  making  any  of  the  aforementioned 
deeds  and  contracts,  nor  gave  plaintiffs,  or 
either 'Of  them,  any  notice  that  they  woidd 
assert  any  right  In  and  to  said  property  by 
virtue  of  said  mortgage,  but,  on  tbe  contra- 
ry, by  their  acts  induced  plaintiffs,  and  each 
of  them,  to  make  said  purchases,  in  conse- 
quence of  which  the  plaintiffs  were  led  to  be- 
lieve that  the  Meekers  would  make  all  the 
necessary  and  proper  releases  and  acquit- 
tances of  said  pieces  and  parcels  of  land, 
freeing  and  discharging  any  and  all  Incnm- 
brances  against  each  parcel  thereof;  that 
some  of  the  plaintiffs  have  erected  dwelUogs 
upon  their  respective  properties,  and  other- 
wise permanently  improved  the  same.  Tbe 
complaint  also  alleges  that  the  appellants 
unlawfully,  against  the  rights  of  tbe  plain- 
tiffs, and  each  of  them,  and  without  author- 
ity, have  closed  up,  by  fencing  and  boarding, 
a  number  of  streets  and  alleys  In  said  addi- 
tion to  the  town  of  Puyallup,  "altboug:!!  tbe 
same  had  been  dedicated  to  the  public  use 
forever,  and  although  said  plaintiffs  had  pur- 
chased said  aforementioned  and  described 
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pieces  and  parcels  of  land  in  consideration 
that  the  same  should  be  liept  open  and  free 
for  the  use  of  these  plaintiffs,  and  for  the 
public  in  general,"  etc.  The  other  allega- 
tions of  the  complaint  require  no  notice. 
The  appellants  demurred  to  the  complaint 
upon  several  grounds;  among  others,  "(2)  that 
several  causes  of  action  have  been  improp- 
erly united."  The  demurrer  having  been 
overruled  and  issues  of  fact  joined,  the  cause 
was  tried,  and  a  judgment  and  decree  en- 
tered by  the  lower  court  In  favor  of  the 
plalntlEfs,  from  which  this  appeal  has  been 
taken. 

A  preliminary,  question  arises  upon  a  mo- 
tion to  dismiss  the  appeal,  which  motion  is 
based  upon  the  theory  that  the  appellants 
Meeker  have,  by  their  silence  and  failure 
to  mal:e  objections  to  the  action  of  their  co- 
defendants  (the  McDonalds)  receiving  from 
plaintiffs  money  tendered  by  plaintiffs  pur- 
suant to  the  decree  of  the  court,  consented 
thereto,  and  consequently  are  estopped  from 
further  prosecution  of  the  appeal.  We  thinli 
there  is  no  merit  in  the  motion.  The  appel- 
lants cannot  be  held  bound  by  the  conduct 
of  the  McDonalds  in  accepting  the  money 
which  the  decree  provided  should  be  paid 
to  them,  and  the  receipt  and  acceptance  of 
said  money  by  the  McDonalds  did  not  put  an 
end  to  the  controversy  between  the  parties 
here.  The  demurrer  to  the  complaint  should 
have  been  sustained  upon  the  ground  above 
stated. 

The  respondents  contend  that  they,  each 
and  all,  are  interested  in  the  contract  made 
between  the  railroad  company  and  the  Meelc- 
ers;  that  they,  each  and  all,  are  suffering 
from  a  cloud  that  the  appellants  Meeker  are 
attempting  to  cast  upon  their  title;  that 
they,  each  and  all,  are  suffering  from  the 
fencing  up  of  the  streets  which  they  are  en- 
titled to  have  kept  open;  and  that  they,  each 
and  all,  made  their  respective  purchases  re- 
lying upon  the  representations  of  the  de- 
fendants Meeker.  They  insist  that  the  ac- 
tion belongs  to  the  class  "where  a  number  of 
persons  have  separate  or  individual  claims 
or  rights  of  action  against  the  same  party, 
but  all  arise  from  some  common  cause,  are 
governed  by  the  same  legal  rule,  and  in- 
volve similar  facts,  and  the  whole  matter 
might  be  settled  in  a  single  suit  brought  by 
all  these  persons  uniting  as  co-plalntlffs,  or 
one  of  these  persons  suing  on  behalf  of  the 
others,  or  even  by  one  person  suing  for  him- 
self alone."  1  Pom.  Eq.  Jur.  §  245.  That 
the  rule  thus  laid  down  by  Mr.  Pomeroy  has 
much  authority  in  its  support  cannot  well 
be  doubted,  but  we  are  convinced  that  it  Is 
not  applicable  to  the  present  controversy. 
The.  rights  of  the  plaintiffs  in  this  action  do 
not  arise  from  a  "common  cause."  Nor  Is 
the  case  of  Osborne  v.  Railway  Co.,  43  Fed. 
824,  in  point  here.  In  that  case  the  plain- 
tiffs claimed  to  be  the  owners  of  tracts  of 
land  acquired  under  the  provisions  of  the 
homestead  and  pre-emption  laws  of  the  Unit- 


ed States,  and  the  question  was  whether 
their  lands  were  within  the  limits  of  the 
grant  by  congress  to  the  railway  company, 
or  reserved  to  the  United  States,  and  there- 
fore open  tb  settlement.  The  court  held 
that  they  had  a  community  of  Interest  in 
the  subject-matter,  and  a  common  source  of 
title,  namely,  "the  action  of  the  land  depart- 
ment's opening  these  lands  for  entry  under 
the  homestead  and  pre-emption  laws  of  the 
United  States."  But  there  is  a  clear  distinc- 
tion, it  seems  to  us,  between  that  case,  in 
which  It  was  said  that  "the  company's  claim 
is  good  or  bad  against  all  the  plaintiffs  as  it 
may  be  good  or  bad  against  any  one  of 
them,"  and  the  present  case.  In  which  some 
of  the  plaintiffs  claim  under  separate  and 
distinct  contracts  to  which  all  of  their  co- 
plaintiffs  are  strangers,  and  still  others  of 
them  rely  upon  covenants  contained  In  deeds 
to  which  all  of  their  co-plaintiffs,  are  stran- 
gers. As  already  noticed,  five  of  the  plain- 
tiffs have  not  yet  secured  deeds  to  the  re- 
spective tracts  claimed  by  them.  They  .as- 
sert that  they  haye  performed  the  require- 
ments of  their  respective  contracts,  and  this 
of  itself  suggests  an  obstacle  to  the  action. 
The  question,  for  instance,  of  whether  or  not 
a  particular  plaintiff  had  performed  the  con- 
ditions devolving  upon  him  under  his  con- 
tract of  purchase,  is  a  question  In  which 
none  of  his  co-plaintiffs  can  possibly  have 
any  interest.  In  the  determination  of  th.at 
question  they  have  nothing  in  common,  and 
yet  its. determination  becomes  important  and 
necessary  to  a  decision  of  the  cause.-  We 
say  "necessary,"  because  those  of  the  plain- 
tlifs  who  arc  without  title  have  found  It  nec- 
essary to  allege  in  their  complaint  that  they 
have  performed  the  conditions  of  their  re- 
spective contracts.  Without  this  allegation 
they  would  not  be  entitled  to  any  relief  upon 
the  other  facts  stated,  and,  °if  it  was  neces- 
sary or  proper  to  the  statement  of  a  cause  of 
action  that  the  complaint  should  contain  this 
allegation,  it  would  be  equally  permissible 
for  the  defendants  to  tender  issue  .thereon, 
and,  in  that  event,  could  it  be  said  that  "the 
defendants'  claim  is  good  or  bad  against  all 
the  plaintiffs  as  it  may  be  good  or  bad 
against  any  one  of  them"?  Clearly  not. 
The  mere  statement  of  the  proposition  en- 
genders its  negation.  The  contracts  and 
deeds  under  which  the  respective  plaintiffs 
claim  title  or  right  to  title  are  distinct  and 
independent  contracts  and  deeds,  made  at 
different  times,  embracing  separate  and  dis- 
tinct parcels  of  land.  For  a  breach  of  the 
covenants  contained  in  the  deed  of  one  of  the 
plaintiffs  none  of  the  other  plaintiffs  could 
have  a  right  of  action,  an^  the  evidence  nec- 
essary to  sustain  the  cause  of  one  plaintiff 
might,  and  probably  would,  be  wholly  inad- 
missible In  support  of  the  claims  of  the  oth- 
er plaintiffs.  So  too,  in  regard  to  the  relief 
which  is  sought  against  the  acts  of  some  of 
the  defendants  in  fencing  certain  streets. 
The  property  claimed  by  some  of  the  plain- 
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tiffs  Is  in  Maplewood  addition  to  tlie  city  of 
Pnyallup,  that  of  some  of  tlie  others  is  in 
the  Second  Maplewood  addition,  and  that 
of  the  others  is  In  still  another,  viz.  the  Third 
Maplewood  addition.  These  additions  were 
platted  at  different  times.  The  plaintiff  who 
bought  lots  in  the  First  Maplewood  addition 
clearly  did  not  buy  with  reference  to  streets 
subsequently  laid  out  in  another  and  differ- 
ent addition.  He  has  no  interest  in  com- 
mon with  his  co-plaintiff  who  bought  In  the 
last-named  addition,  and  his  right  of  action, 
if  he  has  one  at  all,  is  founded  upon  a  dis- 
tinct and  different  claim.  We  deem  it  un- 
necessary to  extend  the  discussion.  Briefly 
stated,  what  io  attempted  here  is  to  unite  in 
one  action  several  distinct  and  separate 
causes  of  action  existing  in  favor  of  distinct 
parties,  whose  interests  are  several,  and  nei- 
ther of  whom  has  any  interest  in  the  cause 
of  the  others.  "The  only  respect  in  which 
It  can  be  said  that  they  have  the  same  inter- 
est is  that  their  positions  are  similar.  They 
each  happen  to  have  a  right  of  action  against 
the  same  person,  for  causes  almost  identical 
in  their  facts.  This,  however,  is  not  suffi- 
cient to  give  them  a  Joint  right  of  action." 
Hendrlckson  v.  Wallace's  Ex'r,  31  N.  J.  Eq. 
605.  Bort  v.  Yaw,  46  Iowa,  323;  Samuels 
V.  Blanchard,  25  Wis.  329;  Bliss,  Code  PI. 
(3d  Ed.)  §  123.  We  have  examined  every 
case  cited  by  counsel  for  the  respondents 
upon  this  point,  and  are  of  the  opinion  that 
none  of  them  conflict  with  the  views  herein 
expressed.  Indeed,  we  think  that  Trftbette 
T.  Railroad  Co.  (Miss.)  12  South.  32,  and 
Owen  v.  Frink,  24  Cal.  171,  cited  by  re- 
spondents, are  decidedly  adverse  to  the  po- 
sition taken  by  them  in  the  present  contro- 
versy. The  demurrer  should  have  been  sus- 
tained. The  decree  will  be  reversed,  and  the 
cause  remanded,  with  instructions  to  dismiss 
the  action. 

HOTT,  C.  J.,  and  ANDERS,  J.,  concur. 


(16  Waah.  273) 

HEFFNER  v.  BOARD  OF  COM'RS  OF 
SNOHOMISH  COUNTY  et  al. 

(Supreme  Court  of  Washington.     Dec.  24, 
1896.) 

Removal  of  Coustt  Seat— Election — Declara- 
tion OP  Resolt  —  Limitation  —  Leqalitt  op 
Votes— Decision  op  Canvassers  Conclusivb 
— Appeal— Record. 

1.  AflSdavits  introduced  in  evidence  on  the 
hearing  in  the  court  below  must  be  brought  in- 
to the  recora  by  a  statement  of  facts.  Clay  v. 
Irrigation  Co.,  45  Pac.  141,  14  Wash.  643,  fol- 
lowed. 

2.  Where  the  board  of  county  commissioners, 
acting  as  canvassers,  have  failed  to  discharge 
their  duty  in  a  given  case  within  the  time  lim- 
ited by  statute,  they  may,  in  relation  to  it,  do 
voluntarily  whatever  they  might  be  compelled 
to  do  by  mandamus. 

3.  The  limitation  in  1  Hills'  Ann.  St.  §§  2462, 
2463,  which,  in  relation  to  the  removal  of  coun- 
ty seats,  provide  that,  when  the  returns  have 
been  received  and  the  result  ascertained  by  the 
board,  "if  three-fifths  of  the  legal  votes  cast  by 


those  voting  on  the  proposition  are  in  favor  of 
any  particular  place  notice  of  the  result  shall 
be  given,  and  the  place  selected  to  be  the  coun- 
ty seat  "must  be  sj  declared  from  a  day  speci- 
fied in  the  notice  uot  more  than  90  days  after 
the  election,"  is  not  mandatory;  and  a  canvass 
and  declaration  of  the  result  may  be  made,  and 
the  notices  given,  after  the  90  days. 

4.  Where  the  legislature  has  imposed  upon  a 
county  board  the  duty  of  ascertaining,  declar- 
ing, and  publishing  the  result  of  an  election  to 
determine  the  removal  of  a  county  seat,  and  has 
provided  no  method  for  reviewing  the  board's 
action,  the  board  can  pass  on  the  legality  of  the 
votes  cast,  and  its  decision  in  canvassing  and 
determining  the  vote  is  conclnsive  upon  the 
courts. 

Appeal  from  superior  court,  Snohomish 
county;  John  C.  Denney,  Judge. 

Action  by  J.  W.  Heffner  against  the  board 
of  county  commissioners  of  Snohomish  coun- 
ty and  others  to  enjoin  the  county  officers 
from  removing  their  respective  offices  from 
the  city  of  Snohomish  to  Everett.  From  an 
order  granting  a  preliminary  Injunction,  de- 
fendants appeal.    Reversed. 

Crowley,  Sullivan  &  Grosscup  and  Francis 
H.  Brownell,  for  appellants.  S.  H.  Piles  and 
Sapp  &  Lysons,  for  respondent. 

ANDERS,  J.  The  respondent  moves  the 
court  to  strike  the  statement  of  facts  from 
the  record  herein,  on  the  ground  that  the 
statement  Is  not  permissible,  under  the  law, 
for  the  alleged  reason  that  It  Is  composed  of 
affidavits  which  were  Introduced  in  evidence 
at  the  hearing  In  the  court  below,  and  filed 
with  the  clerk.  The  contention  of  the  re- 
spondent Is  that  the  affidavits  should  have 
been  Included  In  the  transcript  certified  by 
the  clerk  as  part  of  the  files,  as  provided  In 
section  14  of  the  act  of  March  8,  1893,  relat- 
ing to  appeals.  Laws  1893,  p.  126.  As  mat- 
ter of  fact,  however,  the  affidavits  are  em- 
braced in  the  transcript,  as  well  as  In  the 
statement  of  facts,  and.  If  the  statement  were 
stricken,  they  would  still  be  a  part  of  the 
record.  But  this  court  recently  decided.  In 
Clay  V.  Irrigation  Co.,  14  Wash.  543,  45  Pac. 
141,  that  affidavits  should  be  brought  Intotbe 
record  by  a  statement  of  facts.  See,  also. 
WIndt  V.  Banniza,  2  Wash.  St.  147,  26  Pac. 
189.     The  motion  will  therefore  be  denied. 

This  is  an  appeal  from  an  order  of  the  su- 
perior court  of  Snohomish  county  grantlns 
a  preliminary  Injunction  restraining  the  de- 
fendants, who  are  county  officers,  from  re- 
moving their  respective  offices  from  the  city 
of  Snohomish  to  the  city  of  Everett.  Tbe 
facts  necessary  to  an  understanding  of  the 
case  are  as  follows:  At  a  general  election 
held  on  November  6,  1894,  there  was  submit- 
ted to  the  voters  of  Suohomish  county  tbe 
question  of  the  removal  of  the  county  seat 
from  the  city  of  Snohomish  to  the  city  of 
Everett.  The  returns  of  the  election  ■we«> 
duly  transmitted  from  the  various  precincts 
of  the  county  to  the  county  auditor,  and.  aft- 
er a  pretended  canvass  thereof,  a  majority  of 
tbe  board  of  commissioners,  on  December  18, 
1894,  entered  an  order  declaring  that  more 
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than  three-flfths  of  the  legal  votes  cast  on 
the  proposition  were  in  favor  of  removing 
to  Everett,  and  posted  the  notices  required 
by  law,  declaring  the  city  of  Everett  to  be 
the  county  seat  from  and  after  the  date 
named  therein.  Prior  to  the  time  fixed  for 
the  removal,  one  John  Krieschel,  one  of  the 
connty  commissioners  of  said  county,  insti- 
tuted an  action  against  all  the  county  officers 
to  enjoin  them  from  removing  theh:  respec- 
tive offices,  records,  fixtures,  and  furniture 
from  Snohomish.  An  order  granting  a  tem- 
porary injunction  was  entered,  and  the  de- 
fendants appealed;  and  it  appearing  to  this 
court  that  the  orders  made  by  the  county 
commissioners  were  void,  because  they  had 
never  received  and  compared  the  returns  of 
the  election  and  ascertained  the  result  as 
prescribed  by  the  statute,  the  order  of  the  su- 
perior court  was  affirmed.  See  Krieschel  v. 
Board,  12  Wash.  428,  41  Pac.  180.  Subse- 
quently to  the  decision,  and  on  October  2, 
1805,  the  commissioners  assembled  at  their 
usual  place  of  meeting,  and,  having  received 
the  returns  of  the  election,  proceeded  to  ex- 
amine, compare,  and  canvass  the  same,  and 
to  ascertain  the  result,  and  on  the  following 
day  made  an  order  declaring  that  more  than 
three-fifths  of  the  legal  votes  cast  at  said 
election  in  said  county  were  In  favor  of  re- 
moving the  county  seat  to  the  city  of  Ever- 
ett, and  prepared  and  entered  of  record  the 
notice  prescribed  by  statute,  declaring  the 
said  city  of  Everett  to  be  the  county  seat  of 
Snohomish  county  from  and  after  November 
5,  1805.  Thereupon  the  plaintiff,  who  was 
'  prosecuting  attorney  of  the  county,  brought 
this  action  to  restrain  the  several  county  offi- 
cers from  removing  their  respective  offices 
and  property  pertaining  thereto  In  accord- 
ance with  said  order.  A  temporary  injunc- 
tion' was  granted,  and  the  defendants  have 
brought  the  cause  here  for  revjew. 

Many  points  are  made  and  discussed  in 
the  able  and  elaborate  briefs  of  counsel  for 
the  respective  paVties,  but  we  do  not  deem 
it  necessary  to  determine  or  consider  them 
nil  in  order  to  properly  dispose  of  the  case. 
The  statute  providing  for  the  removal  of 
county  seats  provides  that:  "When  the  re- 
turns have  been  received  and  compared,  and 
the  results  ascertained  by  the  board,  if  three- 
flfths  of  the  legal,  votes  cast  by  those  voting 
on  the  proposition  are  in  favor  of  any  par- 
ticular place,  the  board  must  give  notice  of 
the  result  by  posting  notices  thereof  in  all  of 
the  election  precincts  of  the  county.  In  the 
notice  provided  for  in  the  next  preceding  sec- 
tion of  this  chapter,  the  place  selected  to  be 
the  connty  seat  of  the  county  must  be  so  de- 
clared from  a  day  specified  in  the  notice 
not  more  than  ninety  days  after  the  election. 
After  the  day  named  in  the  notice  the  place 
chosen  is  the  seat  of  the  county;  and  it  shall 
be  the  duty  of  the  several  county  officers, 
whose  offices  are  required  by  law  to  be  kept 
at  the  county  seat,  to  remove  their  respective 
offices,  files,  records,  office  fixtures,  furni- 


ture and  ail  public  property  pertaining  to 
their  respective  offices  to  said  county  seat" 
1  Hill's  Ann.  St.,  §§  2462,  2163.  And  It  is  con- 
tended that  the  board  of  commissioners  had 
no  power,  under  the  law,  to  canvass  the 
votes,  or  declare  the  place  appearing  to  be 
selected  to  be  the  county  seat,  at  a  date  more 
than  90  days  after  the  election.  But  It  must 
be  conceded  that  it  was  the  duty  of  the  com- 
missioners to  compare  the  returns  and  ascer- 
tain the  result  of  the  election.  This  they  did 
not  do  at  their  first  meeting,  as  this  court 
found  in  the  Krieschel  Case.  Not  having 
performed  that  duty  within  the  time  speci- 
fied in  the  statute,  If  they  could  not  after- 
wards perform  It  the  effect  would  be  to  dis- 
franchise the  voters  of  the  county  and  to  an- 
nul the  election.  We  thinlc  that  the  commis- 
sioners might  have  been  compelled  by  man- 
damus to  meet  and  canvass  the  returns,  not- 
withstanding their  former  pretended  .  can- 
vass, unless  it  be  true,  as  claimed,  that  they 
had  no  power  to  do  so  after  the  time  men- 
tioned in  the  statute.  Judge  Cooley,  in 
speaking  of  the  duties  of  canvassing  boards, 
says:  "If  canvassers  refuse  or  neglect  to 
perform  their  duty,  they  may  be  compelled 
by  mandamus,  though,  as  these  boards  are 
created  for  a  single  purpose  only,  and  are 
dissolved  by  an  adjournment  without  day,  it 
has  been  held  that,  after  such  adjournment, 
mandamus  would  be  inapplicable,  inasmuch 
as  there  is  no  longer  any  board  which  can 
act.  But  we  should  think  a  better  doctrine 
to  be  that,  if  the  board  adjourn  before  a  le- 
gal and  complete  performance  of  their  duty, 
mandamus  would  lie  to  compel  them  to  meet 
and  perform  it.  But,  when  the  board  them- 
selves have  once  performed  and  fully  com- 
pleted-their  duty,  they  have  no  power  after- 
wards to  reconsider  their  determination  and 
come  to  a  different  conclusion."  Cooley, 
Const  Lim.  (5tb  Ed.)  p.  784.  We  think  the 
language  just  quoted  expresses  the  correct 
doctrine,  and  Is  fully  applicable  to  the  facts 
of  this  case.  See,  also,  Lewis  v.  Com'rs, 
16  Kan.  102;  Smith  v,  Lawrence  (S.  I>.)  49 
N.  W.  7.  And  see,  also,  Ex  parte  Heath,  3 
Hill,  42;  People  v.  Schielleln,  05  N.  Y.  124. 
And  we  are  of  the  opinion  that  what  the 
board  might  have  been  compelled  to  do  by 
mandamus  they  could  do  voluntarily,  for  the 
office  of  the  writ  is  simply  to  compel  the  per- 
formance of  an  act  which  the  law  especially 
enjoins  as  a  duty  resulting  from  an  office, 
trust,  or  station,  where  there  is  no  plain, 
speedy,  and  adequate  remedy  in  the  ordinary 
course  of  law.  Laws  1895,  p.  117.  Nor  do 
we  think  the  board  was  precluded  from  can- 
vassing the  returns  and  declaring  the  result 
of  the  election  by  the  mere  lapse  of  time.  In 
our  judgment,  the  direction  in  the  statute  as 
to  time  is  not  mandatory.  It  is  not  of  the 
essence  of  the  thing  to  be  done  by  the  com- 
missioners. There  are  no  words  showing 
that  it  was  the  intention  of  the  legislature 
that  the  canvass  should  be  made,  the  result 
declared,  and  the  notices  given  within  90 
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days  after  the  election,  or  not  at  all.  No 
penalty  Is  provided  for  nonperformance,  and 
the  canvass,  when  completed,  accomplished 
the  purpose  contemplated  by  the  statute,  be- 
cause it  determined  the  result  of  the  election. 
And  we  are  therefore  of  the  opinion  that  it 
was  equally  as  efficacious  as  if  it  had  been 
made  within  the  time  directed  by  the  legis- 
lature. 

It  appears  that  the  commissioners,  in  can- 
vassing the  returns,  rejected  certain  votes 
cast  at  Port  Gardner  in  favor  of  removal,  and 
also  200  votes  returned  from  South  Snohom- 
ish against  removal,  and  the  rejection  of 
these  last-mentioned  votes  constitutes  the 
real  ground  of  complaint  in  this  action.  It 
appears  from  the  poll  books  and  tally  lists 
that  242  votes  were  east  against  the  proposi- 
tion to  remove  the  county  seat  at  the  precinct 
of  South  Snohomish.  The  commissioners, 
however,  counted  only  42  of  these  votes,  for 
the  alleged  reason,  it  seems,  that  the  remain- 
der appeared  to  be  spurious,  illegal,  and 
fraudulent.  It  is  claimed  by  appellants  that 
the  commissioners  were  Justified  in  rejecting 
these  votes,  for  the  reason  that  it  appears  on 
the  tally  lists  that  the  ink  was  changed  in 
maldng  the  tally  marks  after  42  votes  were 
registered;  that  erasures  and  changes  were 
made  in  the  figures  showing  the  total  num- 
ber of  votes  cast,  and  also  In  the  written 
statement  of  the  total  number  of  votes  on  the 
last  page  of  the  poll  book;  and  that  the  high- 
est number  of  votes  cast  at  the  election  in 
the  county  for  any  county  or  state  officer  was 
47  only.  On  the  contrary.  It  is  contended  by 
the  learned  counsel  for  the  respondent  that 
the  commissioners  had  no  right  or  power  to 
reject  votes  appearing  on  the  returns  for  the 
reasons  alleged,  or  for  any  other  reason,  but 
that  they  were  bound  to  count  all  votes  ap- 
pearing on  the  face  of  the  returns.  It  is  al- 
most uniformly  held  by  the  courts  in  this 
country  that  the  duty  of  canvassing  boards 
generally  is  ministerial  simply,  and  consists 
in  ascertaining  the  number  of  votes  polled, 
and  declaring  the  result  as  shown  by  the  face 
of  the  returns;  and  such  was  declared  to  be 
the  rule  of  law  In  this  state  in  State  v.  Trim- 
bell,  12  Wash.  440,  41  Pac.  183.  And  the  rea- 
son for  this  rule  is  foimd  in  the  fact  that  the 
statutes  generally  provide  methods  for  con- 
testing elections  and  trying  the  title  to  office 
before  some  Judicial  tribunal  having  power 
to  examine  witnesses,  receive  evidence,  and 
determine  the  real  facts,  irrespective  of  what 
may  appear  on  the  face  of  the  returns.  But 
where  the  legislature  have  devolved  upon  a 
particular  tribunal  or  board  the  duty  of  as- 
certaining, declaring,  and  publishing  the  re- 
sult of  an  election  to  determine  a  special 
question,  such  as  the  removal  of  a  county 
seat,  it  would  seem  to  have  been  their  inten- 
tion that  such  tribunal,  and  no  other,  should 
finally  determine  such  result,  and  they  can- 
not discharge  their  duty  without  exercising 
their  Judgment  as  to  the  matters  to  be  deter- 
mined.   All  the  courts  of  general  Jurisdiction 


can  do,  in  cases  of  this  character,  is  to  as- 
certain whether  the  tribuual  or  board  has 
proceeded  according  to  the  directions  of  the 
statute  defining  their  duties,  and  to  declare 
their  proceedings  ineffectual  and  void  If  they 
have  departed  from  such  directions.    In  the 
Krieschel  Case  this  court  held  that  the  coun- 
ty commissioners  could  not  arbitrarily,  and 
contrary  to  the  constitution  and  the  law,  de- 
termine the  result  of  the  election,  but  must 
ascertain  the  result  from  an  examination — or. 
using  the  statutory  term,  a  comparison — of 
the  returns,  because  such  Is  the  mandate  of 
the  law  by  which  they  were  governed.    But 
In  this  case  It  appears  that  the  board,  or  at 
least  a  majority  of  Its  memtters,  received  and 
"compared"  the  returns,  and  ascertained  the 
number  of  legal  votes  cast  on  the  proposi- 
tion, and  declared  the  result;  and,  if  they  ar- 
rived at  a  wrong  conclusion,  we  know  of  no 
legal  method  whereby  their  act  in  that  re- 
gard can  be  reviewed  by  the  courts.    Par- 
meter  V.  Bpume,  8  Wash.  45,  35  Pac.  586,  757. 
In  Rickey  v.  Williams,  8  Wash.  479,  36  Pac. 
480,  we  enjoined  the  removal  of  the  county 
seat  because  it  appeared  that  the  county  com- 
missioners acted  upon  an  insufficient  peti- 
tion, and  therefore  without  Jurisdiction,  In 
submitting  the  question  to  a  popular  rote; 
and  in  the  Krieschel  Case  we  did  the  same 
thing,  for  the  reasons  hereinbefore  indicated. 
In  People  v.  Supervisors  of  Prosque  Isle  Co., 
36  Mich.  377,  the  court  held  that  a  proceeding 
to  remove  a  county  seat,  which  failed  to  des- 
ignate, as  required  by  law,  the  place  to  which 
the  proposed  removal  was  to  be  made,  wan 
Invalid.    But  the  same  court  has  repeatedly 
ruled,  under  a  statute  providing  that  the  su- 
pervisors, for  the  purpose  of  ascertaining  the 
vote  of  the  county,  shall  examine  the  state- 
ments and  certificates  of  the  election  officers, 
and  canvass  the  vote  thereon,  and  declare  the 
result  of  the  vote  in  the  county  (1  How.  Ann. 
St.,  §  491),  that  the  decision  of  the   sup«-- 
ylsors    In    canvassing   and   determining    the 
vote  Is  conclusive.    And  in  a  recent  case  that 
court  held  that  It  could  not  interfere  with 
the  action  of  the  supervisors  In  rejecting  the 
vote  of  a  township  on  the  grounds  of  fraud. 
for  the  rfeason  that  the  legislature  had  not 
provided  a  method  for  reviewing  snch    ac- 
tion; and  we  are  in  the  same  situation  here, 
and  must  be  guided  by  like  considerations. 
Pinkerton  v.  Stanniger  (Mich.)  59  N.  W.  611. 
It  appearing  that  the  commissioners  have 
"received  and  compared"  the  returns,    and 
have  found,  and  properly  certified   to,    tbe 
facts  which  the  statute  expressly  submitted 
to    them    for    determination,    we   feel    con- 
strained to  accept  their  decision  as  conclusire 
upon  the  courts.   The  order  appealed  from 
must  be  reversed,  and  tbe  cause  remanded  to 
the  court  below  with  directions  to  dismiss  tbe 
action. 

GORDON  and  DUNBAR,  JJ.,  concur. 

HOYT,  C.  J.,  dissents. 
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(16  Wash.  213) 

McEWAN  T.  CITY  OF  SPOKANE. 

(Supreme  Court  of  Washington.     Dec.  16, 
1896.) 

HomOIPAI.  COBFORATIONS  —  ASSESSMENTS  FOB  Im- 
PKOVBMBNTS  — DCTt  OF  COLLBCTIQK — 

Limitations— LiABiLiTT. 

1.  Where  a  dty  expressly  covenants,  in  ref- 
erence to  providing  a  fund  for  the  payment  of 
certain  street-grade  warrants,  that  it  "will  pros- 
ecute the  business  of  levying  and  collecting  such 
special  tax  or  assessment  without  any  delay 
whatever  in  any  part  of  the  proceedings,  and 
in  tlie  shortest  time  possible  under  its  charter 
and  ordinances  relating  thereto,"  the  city,  and 
not  the  contractors,  must  look  after  the  assess- 
ment and  enforce  its  collection. 

2.  Where  a  city  allows  limitations  to  run 
against  assessments  which  it  had  covenanted  to 
collect  as  a  fund  for  the  payment  of  certain 
warrants,  it  is  liable. 

Hoyt,  C.  J.,  dissenting. 

Appeal  from  saperlor  court,  Spokane  county; 
Notiman  Buck,  Judge. 

Action  by  J.  H.  McEwan  against  the  city  of 
Bpokane.  From  a  Judgment  In  favor  of  plain- 
tiff, defendant  app^ia.    Affirmed. 

W.  H.  Plummer,  for  appellant  Jones,  Vow- 
taees  &  Stephens,  for  respondent 


DUNBAR,  J.  This  Is  an  action  bronght  by 
plaintiff  (respondent)  against  the  defendant  (ap- 
pellant), the  city  of  Spokane,  for  not  providing 
a  fund  for  the  payment  of  certain  street-grade 
warrants  mentioned  in  two  separate  causes  of 
action.  The  conqplalnt  sets  up  the  contract  un- 
der which  the  warrants  were  Issued  and  alleges 
demand  of  payment  and  assignment  of  the  war- 
rants, all  of  which  Is  admitted  by  the  defend- 
ant Paragraph  6  of  the  complaint,  which  is 
the  real  allegation  upon  which  the  cause  of  ac- 
tion rests,  is  as  follows:  "(5)  That  defendant 
has  wholly  failed  and  neglected  to  make  or  levy 
any  assessment  or  tax  upon  property  benefited 
by  the  work  and  labor  done  upon  said  street, 
and  has  wholly  failed  and  neglected  to  provide 
any  street-grade  fund,  or  any  fund  whatever, 
for  the  payment  of  said  warrants,  or  either  of 
them,  and  has  not  now,  and  never  has  had,  any 
ftind  set  aside  or  created  for  the  payment  of 
said  warrants,  or  either  of  them,  or  any  part  of 
either  of  them,  and  has  never  at  any  time  had, 
created,  or  levied  any  valid,  or  any,  assessment 
or  tax  for  the  payment  of  said  warrants,  or 
either  of  them,  or  any  part  of  either  of  them; 
and  defendant  has  exhausted  its  power  and  au- 
thority to  make  or  levy  any  special  or  local  as- 
sessment or  create  said  fond,  and  has  no  power 
or  authority  so  to  do." 

It  Is  contended  by  the  aiq)ellant  that  it  was 
necessary  for  the  plaintiff  to  establish  these  al- 
legations ha  order  to  rightfully  obtain  a  judg- 
ment and,  further,  that  the  allegations  were 
Xiot  estatdished  by  the  proof,  and  that  the  mere 
JTact  that  the  fond  has  not  been  created  gives 
-ebe  plaintiff  no  right  to  recover,  as  the  city  is 
ziot  a  guarantor  of  the  creation  of  said  fund, 
rint  is  only  held  to  ordinary  diligence  in  doing 
everything  possible  under  the  existing  drcum- 
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stances  to  create  the  funds.  For  the  purposes 
of  this  case,  conceding  tliis  to  be  true,  we  think 
the  record  plainly  shows  that  the  city  has  not 
exercised  ordinary  diligence  in  malting  prepara- 
tions for  the  payment  of  these  warrantSL  This 
contract  was  entered  into  November  16,  1886, 
and  the  aodon  was  brou^t  In  April,  1896. 
The  answer  is  not  very  definite  as  to  the  time 
when  these  warrants  will  he  paid,  but  alleges 
that  the  city  warrants  will  be  paid  by  the  dty 
of  Spokane  as  soon  as  and  whenever  the  assess- 
ments are  collected  and  paid  into  the  fund  upon 
which  said  warrants  are  issued  and  made  pay- 
able, under  and  by  virtue  of  the  contract  under 
which  they  were  Issued.  The  portion  of  the 
contract  with  reference  to  the  oollectioa  of  the 
funds  is  as  follows:  "Said  city  of  Spokane 
Falls  further  agrees  that  It  will  proceed,  as 
soon  as  Us  laws  provide,  to  levy  and  coUect  a 
special  tax  or  assessment  upon  the  property 
within  the  assessment  district  created  for  said 
improvement  f w  the  payment  of  tlie  sums  here- 
in agreed  to  be  paid,  and  to  collect  the  same, 
and  to  pay  the  same  as  herein  provided;  and 
said  city  expressly  covenants  that  it  will  proee^ 
cute  the  bndness  of  levying  and  collecting  such 
special  tax  or  asseeBment  without  any  delay 
whatever  in  any  part  of  the  proceedings,  and 
in  the  shortest  time  possible  under  its  charter 
and  ordinances  relating  thereto."  It  can  scarce- 
ly be  said  that  under  the  showing  made  by  the 
city  In  this  case,  it  has  proceeded  to  collect 
these  taxes  Without  any  delay  whatever.  The 
appellant  urges,  in  defense  of  the  city,  that  the 
delay  was  owing  to  a  mistake  on  the  part  of 
the  city  as  to  the  law,  in  which  mistake,  says 
the  answer,  said  Massey  and  said  Boston  (the 
contractors)  shared,  that  said  moneys  had  not 
been  heretofore  collected,  and  assessments  upon 
the  property  enforced,  and  that  said  Massey 
and  said  Boston,  and  their  assignors,  have  nev- 
er at  any  time- done  any  act  to  enforce  the  col- 
lection of  any  assessments,  but  at  all  times  re- 
mained absolutely  silent  upon  the  matter  of  col- 
lecting the  reassessments,  or  assessments,  until 
the  commencement  of  this  action.  Under  the 
special  contract  in  this  case,  and  under  the 
law,  it  was  not  the  duty  of  the  contractors  to 
look  after  the  assessments.  That  was  a  duty 
which  not  only  the  taw  imposed  upon  the  dty, 
but  which  the  special  conditions  of  Its  contract 
Imposed  upon  it,  and,  if  the  city  was  mistaken 
In  regard  to  its  construction  of  the  law,  the  dty 
must  be  responsible  for  snch  mistake,  and  not 
the  contractors,  who  were  not  authorized  to 
construe  or  enforce  the  law.  Eidemiller  y.  City 
of  Tacoma  (Wash.)  44  Pac.  877. 

The  record  shows  that  the  statute  of  limita- 
tions, under  the  lule  laid  down  by  this  court 
in  City  of  Spokane  v.  Stevens,  42  Pac.  123,  has 
run  against  a  portion  of  these  grade  taxes,  and 
the  city,  having  failed  to  collect  the  said  taxes 
until  after  the  statute  has  nm,  would  of  course 
be  powerless  to  collect  them  now.  Hence  it 
must  necessarily  follow  that  the  city  is  liable 
to  the  plaintiff  for  Its  failure  to  coUect  them 
within  a  reasonable  time,  as  a  reasonable  time 
must  necessarily  be  a  time  prior  to  the  time 
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wben  the  statute  of  limltatloim  runs.  There  Is 
an  attempt  to  plead  an  Indebtedness  by  the 
city  beyond  its  charter  limit,  but  we  think  that 
no  such  Indebtedness  was  pleaded,  under  the 
rule  announced  In  Baker  v.  City  of  Seattle,  2 
Wash.  St.  576,  27  Pac.  462,  and  Winston  v. 
City  of  Spokane,  12  Wash.  524,  41  Pac.  888. 
Affirmed. 

ANDERS  and  GORDON,  JJ.,  concur.  HOYT, 
U.  J.,  dissents. 

(16  Waah.  174)      ■ 

SMITHSON  LAND  CO.  t.  BRAUTIGAM 

et  ux. 

(Supreme  Court  of  Washington.     Dec.  14, 
1896.) 

MORTOAOES — AS8I8NMENT — WHAT    COSSTITUTEB  — 
ESTOPPEL. 

1.  Where  the  mortgagee  purchases  the  land 
at  a  void  foreclosure  sale,  a  deed  by  him  which 
purports  only  to  convey  the  legal  title  to  the 
land  has  the  effect  of  an  assignment  of  the 
mortgage. 

2.  where  a  mortgagee  buys  in  the  land  at  a 
void  foreclosure  sale,  and  aftemards  makes  a 
deed  conveying  only  the  legal  title  to  the  land, 
he  is  estopped  from  claiming,  as  against  his 
grantee,  that  the  mortgage  did  not  pass  by  the 
deed,  on  suit  being  brought  by  the  mortgagor 
to  set  aside  the  decree  of  foreclosure,  and  pay- 
ment into  court  of  the  sum  due  on  the  mort- 
gage. 

On  petition  for  rehearing.    Granted. 
For  prior  report,  see  43  Pac.  1096. 

HOTT,  O.  J.  In  the  opinion  rendered  up- 
on the  former  hearing  of  this  case  (14.  Wash. 
89,  43  Pac.  1096),  It  was  assumed  that  the 
money  paid  into  court  by  the  plaintlfr  In  the 
action  brought  to  set  aside  the  sheriff's  deed 
to  Brautigam,and  Brautlgam'sdeed  to  Nlcho- 
lal,  became,  by  virtue  of  the  decree  entered 
therein,  the  property  of  Brautigam,  the  mort- 
gagee. Appellants  contended  that  such  was 
the  effect  of  the  decree  in  that  action,  and 
their  contention  was  not  controverted  by  re- 
spondent. The  claim  that  this  money  be- 
came the  property  of  NIcholal  by  virtue  of 
this  decree  was  first  called  to  our  attention 
In  respondent's  petition  for  rehearing;  and, 
that  this  question  might  be  argued,  a  rehear- 
ing was  ordered.  Upon  the  determination  of 
this  question  the  rights  of  the  parties  depend. 
If  the  money  was  the  property  of  NIcholal, 
he,  of  course,  waived  no  rights  by  receiving 
it.  If  It  belonged  to  the  Brautigams,  NIcho- 
lal obtained  no  right  thereto  by  virtue  of  his 
connection  with  the  action,  and  must  be  held 
to  have  taken  It  by  virtue  of  the  covenants 
in  his  deed  from  Brautigam;  and,  if  he  took 
the  money  by  virtue  of  such  covenants.  It 
would  be  presumed  that  it  was  In  full  satis- 
faction, unless  It  appeared  that  there  was  an 
agreement  that  It  should  not  be  so  taken. 
If  the  money  was  Nicholal's,  it  was  by  rea- 
son of  the  fact  that  the  mortgage  on  account 
of  which  It  was  paid  Into  court  became  bis 
property,  by  force  of  the  deed  from  Brauti- 
gam. If  the  rights  of  Brautigam  as  mort- 
gagee passed  by  this  deed,  the  value  of  the 


mortgage  must,  in  equity,  be  deducted  from 
the  damages  for  breach  of  the  covenants  in 
the  deed,  caused  by  the  fact  that  the  gran- 
tors had  no  title  to  the  land.  But  this  would 
not  prevent  the  grantee  from  making  use  of 
such  covenants  to  recover,  as  damages,  the 
difference  In  value  between  the  mortgage  so 
conveyed  and  the  land  Itself  which  the  deed 
purported  to  convey.  The  value  of  the  land, 
for  the  purposes  of  this  action,  was  fixed  by 
the  deed  at  the  sum  of  $600,  and  the  measure 
of  damages  would  be  the  difference  between 
this  sum  and  the  amount  due  upon  the  mort- 
gage. It  follows  that  the  merits  of  the  ap- 
peal must  depend  upon  the  question  as  to 
whether  or  not  the  effect  of  the  deed  from 
the  Brautigams  to  NIcholal  was  to  assign  to 
the  grantee  In  the  deed  the  mortgage  upon 
the  premises  sought  to  be  conveyed. 

The  effect  of  a  deed  which  purports  to  con- 
vey the  legal  title  to  the  property  therein  de- 
scribed upon  a  mortgage  upon  said  property 
held  by  the  grantor  in  such  deed  has  been 
often  before  the  courts,  and  the  decisions  up- 
on the  question  cannot  be  harmonized.     The 
greater  number  have  held  that  such  a  deed 
will  not  convey  the  Interest  of  the  grantor  in 
the  mortgage,  unless,  at  the  time  the  deed 
was  executed,  he  had  taken  possession  of  the 
mortgaged   property   for   condition    broken; 
that.  If  he  had  taken  such  possession,  his  in- 
terest In  the  mortgage  would  pass  by  the 
deed.    In  a  few  cases  it  has  been  held  that 
the  deed  would  amount  to  an  assignment  of 
the  mortgage  even  before  there  had  been  any 
breach  of  Its  conditions;   but  the  weight  of 
authority  Is  to  the  contrary,  and  appellants, 
in  their  answer  to  the  petition  for  rehearing, 
concede  that,  if  they  had  taken  possession  of 
the  land  after  the  foreclosure  sale,  their  in- 
terest In  the  mortgage  would  have  passed  by 
their  deed.     Does  a  purchaser,  In  a  proceed- 
ing to  foreclose  a  mortgage,  take  such  con- 
structive   possession    of    unoccupied    lands 
that,  as  between  him  and  his  grantee,  he 
must  be  held  to  have  been  In  possession 
thereof?    It  has  been  expressly  held  that  a 
purchaser  at  such  a  sale,  which  was  void  for 
want  of  proper  notice,  became  the  assignee 
of  the  mortgage  sought  to  be  foreclosed,  and 
that  his  deed,  which  purported  to  convey  on- 
ly the  legal  title  to  the  property,  would  vest 
in  the  grantee  named  therein  the  title  to  the 
mortgage,  and  the  debt  secured  thereby.    See 
Robinson  v.  Ryan,  25  N.  Y.  320;    Smith  v. 
Hitchcock,  130  Mass.  570;   Jackson  v.  Bow- 
en,  7  Cow.  13.     The  theory  upon  which  these 
cases  seem  to  have  been  decided  was  that  the 
foreclosure  proceedings,  though  void,   vrew 
equivalent  to  an  entry  upon  the  mortgaged 
property  for  breach  of  the  conditions  of  the 
mortgage.    Except  upon  this  theory,  it  Is  im- 
possible to  harmonize  these  cases  with  oth- 
ers in  the  same  courts,  of  which  no  mention 
is  made  in  the  opinions.    If  a  purchaser  at 
a  void  sale  who  had  no  interest  In  the  mort- 
gage excepting  that  derived  from  such   sale 
could  by  his  deed  convey  It,  much  more  could 
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a  purchaser  who,  in  addition  to  the  interest 
derived  from  such  sale,  had  an  interest  as 
mortgagee. 

It  must  follow  that,  nnder  the  undisputed 
facts  shown  by  the  record,  the  deed  from  the 
Brauttgams  to  Nicholai,  though  by  its  terms 
conveying  only  the  legal  title  in  the  land,  had 
the  effect  of  an  assignment  of  the  mortgage 
held  by  the  grantors  when  the  deed  was 
made.  This  being  so,  Nicholai  was  a  neces- 
sary party  to  the  action  by  McEachem  to  set 
aside  the  foreclosure  proceedings,  and  the 
money,  when  deposited  In  court  to  redeem 
the  land  from  the  mortgage,  was  so  deposited 
for  the  benefit  of  NlcUoIai,  and,  upon  a  de- 
cree setting  aside  the  foreclosure  proceedings, 
became  his  property. 

There  is  another  ground  upon  which  It 
must  be  held  that  this  money  was  the  prop- 
erty of  Nicholai,  and  that  is  that  his  grantors 
were  not  in  a  situation  to  claim  that  the 
mortgage  did  not  pass  by  the  deed.  If  the 
foreclosure  proceedings  had  been  regular,  the 
deed  would  have  passed  the  legal  title  to  the 
property  free  from  the  lien  of  the  mortgage 
held  by  Brantigam,  and  he  will  not  be  al- 
lowed to  claim  any  rights  by  reason  of  the 
InsnflSciency  of  the  foreclosure  proceedings 
set  on  foot  by  him,  and  conducted  in  his  in- 
terest. The  trial  court  correctly  determined 
the  law  of  the  case,  and  its  Judgment  win  be 
afflrmed. 

SCOTT,  ANDERS,  and  GORDON,  JJ.,  con- 
cur. 


(16  W&Bb.  399) 

HORTON  et  nx.  v.  DONOHOB-KELLY 
BANKING  CO.  et  al. 

(Supreme  Court  of  Washington.     Dec.  17, 
1896.) 

Rebbari  no— Pbtition. 
A  petition  for  rehearing  which  is  discourte- 
ous and  unprofessional  will  be  stricken  from 
the  files. 

On  petition  for  a  rehearing.    Dismissed. 
For  prior  opinion,  see  46  Pac.  406. 

PER  CURIAM.  The  respondents'  petition 
for  rehearing  in  this  case  la  so  discourteous 
and  unprofessional  that  we  deem  it  unfit  for 
consideration.  It  will  therefore  be  striclien 
from  the  files  of  the  court 


(16  Wasb.  Z19) 

VAN  LEHN  et  al.  v.  MORSE,  Sheriff. 

(Supreme  Court  of  Washington.     Dec.  17, 

1896.) 

Appbai, — Review — Ekror  Cured  —  Pracddlent 

CosvETANCBS— Consideration— Evidence. 

1.  A  remarlc  by  the  court,  in  ruling  on  an  ob- 
jection to  evidence,  that  Itnowledge  on  the  part 
of  the  attorney,  who  acted  for  the  purchasers  in 
the  sale,  of  the  intent  of  the  seller  to  defrauil 
creditors,  was  not  binding  on  the  purchaser,  is 
not  ground  for  reversal,  where  an  instruction 
that  such  knowledge  would  be  imputed  to  the 
purchaser  was  given. 


2.  Where  a  bill  of  sale  reciting  a  considera- 
tion of  "$4,000  in  gold"  is  attacked  as  In  fraud 
of  creditors,  another  consideration,  as  part  cash 
and  the  conveyance  of  land,  may  be  proveif. 

Appeal  from  superior  court,  Clallam  coun- 
ty r  James  G.  McClinton,  .Judge. 

Action  by  B.  F.  Van  Lehn  and  another 
against  S.  G.  Morse,  sheriff,  and  others.  The 
action  was  dismissed  as  to  all  defendants  ex- 
cept defendant  Morse,  and  from  a  judgment 
for  plaintiffs  he  appeals.    Affirmed. 

AUen  &  Powell,  for  appellant.  Brady  & 
Gay  and  Geo.  C.  Hatch,  for  respondents. 

GORDON,  J.  This  was  an  action  in  re- 
plevin for  the  recovery  of  a  stock  of  general 
merchandise  situated  at  Port  Angeles,  in 
Clallam  county.  It  appears  from  the  record 
that  for  several  years  prior  to  July,  1893,  C. 
E.  and  J.  Langdon  Bell  were  co-partners, 
and,  as  such,  conducted  a  general  merchan- 
dise store  at  that  place.  They  were  largely 
in  debt,  and  unable  to  pay  their  bills  as  they 
matured.  On  the  28th  of  July  of  that  year, 
being  pressed  by  certain  of  their  creditors, 
they  made  a  bill  of  sale  of  their  entire  stock 
to  the  respondents  In  this  action  (plaintiffs 
below).  Immediately  following  the  execution 
of  the  bill  of  sale,  respondents  caused  it  to  be 
recorded  in  the  office  of  the  auditor  of  the' 
county,  and  went  into  possession  of  the  prop- 
erty In  dispute.  On  the  same  day,  suits  were 
brought  by  certain  creditors  of  Bell  &  Oo.,  in 
which  suits  attachments  were  Issued  and 
levied  upon  the  property  herein  Involved; 
and  thereupon  respondents  instituted  this 
action  against  appellant,  Morse,  as  sheriff, 
and  the  attaching  creditors,  to  recover  said 
property  or  its  value.  Respondents,  in  their 
answer,  attack  the  sale,  alleging  that  it  was 
made  by  Bell  &  Co.  to  hinder,  delay,  and  de- 
fraud their  creditors,  of  which  intent  the 
plaintiffs  had  notice;  further,  tiiot  Bell  &  Co. 
were  largely  In  debt  and  insolvent,  and  were 
being  pressed  by  their  creditors,  of  which 
the  respondents  also  had  knowledge.  Other 
allegations  of  the  answer  need  no  mention. 
The  court  dismissed  the  action  as  to  ail  of 
the  defendants  except  Morse,  sheriff,  the  ap- 
pellant herein.  Upon  the  trial  It  was  ad- 
mitted that  the  value  of  the  stock  of  goods 
was  $4,000;  that  the  respondents  were  in 
possession  of  the  goods  when  attached;  that 
Bell  &  O.  were,  at  the  time  of  sale,  indebted 
to  various  parties.  It  also  appears  that  at 
the  time  of  sale  they  were  insolvent;  that  the 
real  consideration  for  the  transfer  was  200 
acres  of  land,  the  value  of  which  was  placed 
at  from  $10  to  $20  per  acre  by  witnesses  for 
the  respondents,  and  at  from  $5  to  $10  per 
acre  by  witnesses  for  the  defense;  also,  $.500 
In  cash,  $200  In  county  warrants,  and  a  re- 
ceipted bin  for  $100,  which  Bell  &  Co.  owed 
one  of  the  respondents  herein.  The  trial  re- 
sulted In  a  verdict  for  plaintiffs,  upon  which 
judgment  was  thereafter  entered.  Defend- 
ants' motion  for  a  new  trial  was  denied,  aud 
the  cause  appealed. 
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There  are  a  great  nnmber  of  distinct  as- 
sigmnenta  of  error  set  fortli  In  the  brief  of 
appellant,  all  of  which  hare  been  carefully 
considered,  but  many  of  which  do  not  merit 
opeciflc  mention  in  this  opinion.  One  of  the 
principal  points  relied  upon  for  reversal,  and 
the  one  to  which  the  oral  argrument  of  coun- 
sel was  addressed,  is  based  upon  a  remark 
alleged  to  have  been  made  by  the  court  in 
ruling  upon  an  objection  to  the  introduction 
of  evidence.  It  appears  from  the  evidence 
that  one  Bickford,  an  attorney  at  law,  pre- 
pared the  bill  of  sale  from  Bell  &  Co.  to.  the 
respondents,  and  rendered  other  assistance 
In  connection  with  the  transfer,  and  upon  the 
trial  the  appellant  sought  to  show  by  witness 
Allen  that  Bickford  had,  prior  to  the  consum- 
mation of  the  sale,  obtained  knowledge  that 
Bell  &  Co.  were  being  pressed  by  their  cred- 
itors; and,  an  objection  having  been  inter- 
posed by  respondents'  counsel,  the  court,  in 
disposing  of  such  objection,  remarked:  "It  is 
in  evidence  that  Mr.  Bickford  was  there  rep- 
resenting these  parties,  whether  or  not  as 
their  attorney  I  am  unable  to  decide  from  the 
evidence.  It  will  be  admissible  in  certain 
phases  of  the  case.  Still,  it  would  not  bind 
them,  even  if  they  are  presumed  prima  fade 
to  know  what  their  attorney  knows,  if,  as  a 
matter  of  fact,  they  never  did  know  they 
would  not  be  bound.  That  would  be  the  fault 
of  the  attorney,  and  not  the  party."  This 
purported  remark  was  contained  in  the  state- 
ment of  facts  proposed  by  appellant,  and,  the 
lower  court  having  refused  to  incorporate  it 
therein,  a  petition  was  filed  in  this  court  for 
the  purpose  of  compelling  the  learned  supe- 
rior Judge  to  include  it  within  said  statement 
of  facts.  An  order  was  made  directing  a  ref- 
erence, and  the  evidence  taken  thereupon  has 
been  returned  to  this  court.  For  the  pur- 
poses of  this  opinion,  we  will  dispose  of  the 
question  upon  the  assumption  that  tfie  re- 
mark actually  occurred,  and  that  it  Is,  or 
should  be,  a  part  of  the  statement  Upon 
such  assumption  it  is  apparent  that  the  court 
erred  in  stating,  in  effect,  that  resi>ondents 
would  not  be  bound  by  the  knowledge  ob- 
tained by  their  attorney  of  the  intention  of 
Bell  &  Co.  to  defraud  their  creditors  by  dis- 
posing of  their  property  to  the  respondents; 
and  such  error  would  require  a  reversal  of 
the  Judgment,  did  It  not  further  appear  that 
it  was  cured  by  the  following  explicit  and  di- 
rect instruction  thereafter  given  to  the  Jury: 
"If  the  Jury  believe  from  the  evidence  that 
H,  K.  Bickford  was  employed  by  plaintifTs  tn 
represent  them  and  assist  them  as  an  atto> 
ney  at  law,  and  not  merely  as  a  skillful  trad- 
er and  assistant  in  drawing  papers;  and  if 
you  further  believe  from  the  evidence  that 
said  Bickford,  while  acting  for  said  parties 
as  such  attorney  at  law,  if  you  find  he  was 
acting  in  such  capacity  at  the  time  and  Just 
prior  to  said  transfer,  knew  of  the  intent  of 
Bell  &  Co.  to  hinder,  delay,  or  defraud  their 
creditors,  or  any  of  them  (if  you  find  such  In- 
tent existed);  or  if  you  believe  said  Bickford 


waa  then  acting  as  such  attorney,  and  bmi 
knowledge  of  facts  and  circumstances  which 
would  have  discovered  such  intent,  if  you 
find  it  existed,  by  the  use  of  ordinary  dili- 
gence, provided  he  had  such  knowledge  be- 
fore the  completion  of  said  transfer,— then. 
In  such  case,  the  law  would  impute  the 
knowledge  of  the  attorney  to  bis  clients,  and 
the  sale  would  be  void  as  to  creditors  of  Bell 
&  Co."  In  view  of  this  instruction,  we  think 
it  clear  that  the  jury  could  not  have  been 
misled  by  the  remark  made  to  counsel  in  the 
presence  of  the  Jury  when  passing  upon  the 
objection  above  noticed.  The  error  thus  com- 
mitted was  cured  by  the  ^subsequent  correct 
instruction  expressly  directed  thereto,  and, 
in  contemplation  of  law,  no  prejudice  re- 
sulted. 

2.  The  bill  of  sale  recites  a  consideration  of 
"$4,000  In  gold  coin";  and,  on  the  trial,  re- 
spondents, over  appellant's  objection,  were 
permitted  to  prove  the  actual  consideration 
already  noticed,  and  this  is  assigned  as  error. 
While  there  seems  to  be  some  conflict  of  an- 
thority  upon  the  question,  we  think  that  the 
true  rule  is  as  stated  by  Justice  Sedgwick, 
speaking  for  the  court  in  Quarles  t.  Quarles, 
4  Mass.  680:  "The  principle  is,  I  think,  most 
clearly  established,  that,  when  one  considera- 
tion is  expressed  in  a  deed,  any  other  consid- 
eration consistent  with  it  may  be  averred  and 
proved."  See,  also.  Bump,  BVaud.  Conv.  p. 
596,  and  cases  cited;  Walt,  Fraud.  Conv.  | 
221,  and  authorities  there  collated.  A  great 
many  errors  are  predicated  upon  instructions 
given  to  the  Jury,  and  the  refusal  of  the  court 
to  give  other  instructions  requested  by  the 
appellant  We  have  carefully  examined  the 
charge,  and  are  impressed  with  the  convic- 
tion that  considered  as  a  whole,  it  was  com- 
prehensive and  fair.  Many  of  the  proposi- 
tions involved  required  of  the  trial  Judge 
somewhat  extended  comment  not  susceptible 
of  being  stated  in  a  single  Instruction;  but 
as  already  observed,  we  think  the  chargre,  as 
a  whole,  fully  embraced  and  fairly  declared 
the  law  of  the  case;  and  we  are  further  sat- 
isfied that  the  judgment  does  substantial  Jus- 
tice between  the  parties.    Affirmed. 

ANDERS  and  DUNBAR,  JJ.,  concur. 


a«  Wasb.  S32) 

DAVIS  T.  ATLAS  ASSUB.  CO.> 

(Supreme  Court  of  Washington.     Dec.  IS, 
189C.) 

lN'suRi.acB—APFSAisEHENT— Award— Plbadiko— 
Waiver. 
1.  Under  a  fire  policy  providing  that  any  loss 
shall  be  estimated  according  to  cash  valne  at 
the  time;  that  aaid  estimate  shall  be  made  by 
insured  and  the  company,  or,  if  they  differ,  then 
by  appraisers;  that  loss  shall  not  l>e  payable 
till  after  notice  of  loss,  including  an  award  by 
appraisers  "when  appraisal  has  been  required"; 
and  that  no  action  on  the  policy  shall  be  sus- 
tainable till  after  compliance  by  insured  with 
all  the  requirements, — an  award  of  appraisers 
is  not  a  condition  precedent  to  right  of  action 

^  For  <9lnlon  on  rehearing,  see  47  Fac.  BBS.  . 
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on  the  policy,  and  the  complaint  need  not  allege 
that  there  has  been  no  demand  for  arbitration; 
but,  when  the  company  has  demnnded  arbitra- 
tion, pursuant  to  the  policy,  insured's  refusal  to 
arbitrate  may  be  set  up  by  the  answer. 

2.  An  award  of  arbitrators  on  loss  by  fire 
ne^  not  be  set  aside  by  independent  action  be- 
fore action  can  be  maintained  on  the  policy 
without  regard  to  it,  but,  being  pleaded  in  the 
answer,  it  may  be  attaclced  by  the  reply. 

3.  Insured's  appraiser  signed  an  award  in 
blaulc,  agreeing  that  the  company's  appraiser 
should  foot  up  the  items  and  insert  the  amount 
in  the  blank.  Tlie  company's  appraiser  there- 
after discovering  that  he  had  made  a  mistake, 
and  that  the  items,  instead  of  footing  up  $1,900, 
exceeded  $2,300,  sought  out  insured's  appraiser, 
and  proposed  a  correction  of  the  award  by  sign- 
ing a  statement  that  the  sum  of  $1,900,  insert- 
ed therein,  wa«  a  mistake;  but  he  refused  to 
hare  anything  more  to  do  with  the  matter. 
The  company,  in  correspondence  with  insured, 
offered  to  submit  to  a  new  appraisement  if,  for 
any  reason,  it  should  be  found  that  the  award 
of  $1,900  was  invalid.  Held  that,  as  the  com- 
pany was  chargeable  with  the  knowledge  of  its 
appraiser,  the  facts  sustained  a  finding  that  it 
was  its  fault  that  there  was  not  a  new  ap- 
praisement 

4.  An  insurance  company,  by  entering  into  an 
agreement  for  submission  to  arbitration  of  the 
amonnt  of  loss  materially  different  in  its  terras 
from  that  provided  in  the  policy,  waives  the 
right  to  demand  a  new  appraisement  pursuant 
to  the  terms  of  the  policy. 

Appeal  from  superior  court,  Pierce  county; 
John  C.  Stallcup,  Judge. 

Action  by  Clarke  T.  Davis  against  the  Atlas 
Assurance  Company  on  a  Are  policy.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

The  policy  ctntalned  the  following  provisions: 
•"JTiis  company  shall  not  be  liable  beyond  the 
actual  cash  value  of  the  property  at  the  time 
any  loss  or  damage  occurs,  and  the  loss  or  dam- 
age shall  he  ascertained  m:  .estimated  according 
to  such  cash  value,  with  proper  deduction  for 
depreciation,  boweva:  caused,  and  sbaH  in  no 
event  exceed  what  It  would  then  coat  the  In- 
sured to  repair  or  replace  the  same  with  mate- 
rial of  like  kind  and  quality.  Said  ascertain- 
ment or  estimate  shall  be  made  by  the  insured 
and  this  company,  or.  If  they  differ,  then  by  ap- 
praisers as  hereinafter  provided."  "And  the 
loss  shall  not  become  payable  until  sixty  days 
after  the  notice  of  loss  herein  required  has  been 
received  by  this  company.  Including  an  award 
by  appraisers,  when  appraisal,  ascertainment, 
estimate,  and  satisfactory  proof  of  the  loss  has 
been  required."  "No  suit  or  action  on  this  pol- 
icy for  the  recovery  of  any  claim  shall  be  sus- 
tainable In  any  court  of  law  or  equity  until 
after  full  compliance  by  the  ^insived  with  all 
the  requirements." 

Stratton,  Lewis  &  Gilman,  for  appellant. 
Stanton  Warburton  and  O.  C.  Britton,  for  re- 
spondent. 

UURDON,  J.  This  was  an  action  upon  a 
policy  of  insurance,  Issued  by  appellant.  Insur- 
ing respondent  against  loss  or  damage  by  fire 
npon  certain  laundry  machinery  and  fixtures. 
The  complaint  alleges  the  issuance  of  the  pol- 
icy, the  destruction  by  fire  of  the  property  in- 


sored,  the  furnishing  of  proofs  of  loss,  and  non^ 
payment  on  Uie  part  ot  the  company.  The  an- 
swer admits  the  making  of  the  policy  and  the 
fire,  denies  the  amount  of  damage  claimed,  and 
sets  up  atttnnatlvely  that  there  was  a  submis- 
sion to  arbitration  and  an  award  made,  under 
the  terms  of  which  the  sum  of  $1,900  was  found 
to  be  the  loss  sustained  by  plaintiff,  and  that 
this  amount  the  appellant  stood  ready  at  all 
times  to  pay.  The  reply  admits  the  sulHnlasIon 
to  aM>raIser8  substantially  as  alleged  In  tbe 
answer,  but  urges  that  the  award  was  invalid, 
on  account  of  the  fraudulent  conduct  of  the 
companies  In  selecting  an  appraiser,  and  fraudu- 
lent conduct  of  the  appraiser  selected  by  the 
companies  In  making  tlie  appraisement,  and 
that  the  agreement  of  submission  was  not  with- 
in the  agreement  and  the  terms  of  the  policy. 
The  trial  which  followed  resulted  in  a  verdict 
and  judgment  for  the  plaintiff,  and  the  defend- 
ant has  appealed. 

1.  The  first  contention  Is  that  the  court  erred 
In  overruling  a  demurrer  to  the  complaint 
'ITie  ground  upon  which  this  objection  proceeds 
Is  that  the  complaint  does  not  anywhere  show 
that  the  insured  and  the  company  had  reached 
an  adjustment  regarding  the  amount  of  the  loss, 
or  that  there  had  been  an  appraisement  thereof, 
as  provided  by  the  tenns  of  the  policy;  and  It 
is  argued.  In  support  of  the  demurrer,  that  the 
contract  of  Insurance  arising  upon  a  policy  conr 
talning  the  terms  and  conditions  Included  in 
the  policy  in  question  is  not  an  agreement  on 
the  part  of  the  insurance  company  to  pay  any 
fixed  sum,  but  merely  to  pay  such  sum  as  may 
be  found  to  be  due  the  insured  by  an  adjust- 
ment between  the  company  and  the  insure^,  or 
determined  byappraisement  in  the  method  point- 
ed out  by  the  policy,— in  other  words,  that  the 
contract  of  Insurance  requires  the  company  "to 
pay  only  such  sum  as  the  insured  and  insurer 
may  agree  to  be  the  loss,  or.  If  they  cannot 
agree,  then  that  the  loss  be  fixed  by  the  ap- 
praisement" We  think  that  the  provisions  of 
tl^e  policy  in  reference  to  arbitration  and  ap- 
praisement do  not  require  an  award  of  apprais- 
ers as  a  condition  precedent  to  a  right  of  action 
on  the  policy,  but,  when  o  demand  has  been 
made  by  the  company  for  arbitration  pursuant 
to  those  provisions,  the  insured's  refusal  to  ar- 
bitrate may  be  pleaded  as  a  bar  to  a  recovery. 
It  is  not  essential  that  the  comi^lnt  should 
affirmatively  show  that  no  such  demand  bad 
been  made.  While  a  diversity  of  opinion  ex- 
ists upon  this  question,  we  think  that  the 
weight  of  authority  In  Code  states  sustains  this 
view.  Randall  v.  Insurance  Co.  (Mont.)  23 
Pac.  960;  Insurance  Co.  v.  Hall  (Kan.  App.)  41 
Pac.  65;  Numey  v.  Insurance  Co.,  63  Jlich 
taa,  30  N.  W.  350;  Insurance  Co.  v.  Badger, 
53  Wis.  a83,  10  N.  W.  504;  Wright  v.  Insur- 
ance Co.  (Pa.  Sup.)  20  Atl.  716;  Wallace  v. 
Insurance  Co.,  4  McCrary,  123,  41  Fed.  742; 
Kahnw^eller  v.  Insurance  Co.,  14  C.  C.  A.  485, 
67  Fed.  483. 

2.  It  Is  next  contended  that  the  court  erred 
in  overruling  the  objection  of  the  defendant  to 
the  introduction  of  any  evidence,  and  denying 
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defenclant's  motion  for  a  Judgment  upon  the 
pleadings.  This  contention  is  tbat.  Inasmuch 
as  the  pleadings  disclose  that  an  award  had 
b««n  made,  sacb  award  was  Undlng  and  con- 
clusive on  the  parties  until  it  was  set  aside  by 
a  competent  court.  We  cannot  agree  with  the 
claim  of  appellant  that  the  pleadings  show  that 
an  award  was  reached,  notwithstanding  it  ap- 
pears that  arbitration  was  attempted  and  failed. 
However,  we  think  that  It  was  competent  for 
the  plaintiff.  In  bis  reply,  to  assail  the  award, 
and  to  show  wherein  It  was  of  no  effect  or 
validity,  and  thus  settle  In  one  action  all  the 
differences  existing  between  the  parties  grow- 
ing out  of  the  contract  of  insurance.  In  San- 
ford  V.  Insurance  Co.,  11  Wash.  653,  40  Pac. 
0(19,  this  court  had  occasion  to  fully  examine 
that  question,  and,  upon  the  authority  of  tbat 
case,  we  think  that  defendant's  motion  for 
judgment  upon  the  pleadings  was  properly  de- 
nied. 

3.  The  sufficiency  of  the  evidence  to  entitle 
the  plaintiff  to  recover  upon  the  Issues  sub- 
mitted to  the  Jury  is  also  made  a  ground  of 
contention.  In  substance,  the  record  shows 
that  the  insurance  companies  having  the  In- 
surance upon  the  property  in  question  at- 
tempted, through  their  adjusters,  to  agree 
with  respondent  upon  the  amount  of  the  loss 
sustained  by  him,  and,  being  unable  to  agree, 
an  appraisement  was  demanded  by  them.  Re- 
spondent acquiesced  In  this  demand,  and  ap- 
pointed one  Confare  as  his  appraiser,  and 
the  companies  selected  one  George  Costen  as 
their  appraiser.  Thereupon  the  plaintiff  fur- 
nished thes'e  appraisers  with  a  list  of  the 
property  upon  which  he  claimed  to  have  sus- 
tained loss.  Thereafter,  being  unable  to 
agree  upon  some  of  the  items,  the  appraisers 
agreed  upon  one  Jager  as  umpire.  The 
agreement  for  arbitration  was  contained  in 
In  -printed  blank  furnished  by  the  adjuster  of 
the  appellant.  This  blank  contained  provi- 
sions which  were  at  variance  and  not  In  ac- 
cordance with  the  terms  of  the  policies. 
Each  appraiser  kept  a  separate  list  of  the 
Items  and  the  amount  of  the  loss.  In  the 
main  they  were  able  to  agree  upon  the  items 
without  appealing  to  the  umpire.  The  items 
of  losses  so  kept  by  the  appraisers  were  up- 
on loose  pieces  of  paper.  They  concluded 
their  appraisement  late  In  the  evening,  and 
thereupon  the  appraiser  for  the  Insured  sign- 
ed an  award  In  blank,  agreeing  that  the 
company's  appraiser  should  foot  up  the 
items,  and  Insert  the  amount  thereof  in  the 
'blank  left  for  that  purpose  in  "the  award." 
There  was  some  dispute  as  to  whether,  at 
the  time  Confare  actually  signed  the  so-call- 
ed "award,"  the  blank  had  been  filled;  but 
we  deem  it  Immaterial,  In  view  of  the  other 
facts  herein  referred  to.  Afterwards  the 
companies'  appraiser,  Costen,  discovered 
that  a  mistake  had  been  made  In  his  foot- 
ings, and  that,  Instead  of  the  items  of  loss 
aggregating  $1,900,  they  somewhat  exceeded 
$2,300.  Thereupon  he  sought  out  Confare, 
and  proposed  to  correct  the  award  by  sign- 


ing a  statement  to  the  effect  that  the  sum 
of  $1,900,  inserted  therein,  was  a  mistake; 
but  Confare  refused  to  have  anything  more 
to    do    with    the    matter.    The    so-called 
"award"  was  given  to  the  companies'  adjust- 
er, who  thereafter  delivered  the  same  to  the 
respondent,  upon  request,  and  upon  respond- 
ent's promise  to  return  It.     It  further   ap- 
pears that  respondent  disregarded  his  prom- 
ise and  retained  the  same.    Appellant  claims 
that  It  appears,  from  certain  correspondence 
between  counsel  for  the  respective  parties, 
that  the  appellant  had  offered  to  submit  to  a 
new    appraisement   If,    for    any    reason.    It 
should  be  found  that  the  award  of  ?1,900  was 
Invalid,  and  that  the  court  erred  In  submit- 
ting to  the  Jury  the  question  of  whose  fault 
It  was  that  a  new  appraisement  was  not  had. 
But  the  correspondence  referred  to  must  be 
Interpreted  in  the  light  of  the  fact  that  the 
company  was  bound  to  know  what  its  ap- 
praiser knew,  namely,  that  the  sum  of  $1,- 
900,  specified  In  the  so-called  award,  was  er- 
roneous, and  had  not  In  fact  been  agreed  up- 
on as  the  amount  of  the  loss,  and  tbat  no 
award  had  in  fact  been  made.    It  also  should 
have  known  that  the  agreement  for  submis- 
sion was  not  In  accordance  with  the  terms  of 
the  policies.  Inasmuch  as  the  blank  form  for 
submission  was  furnished  by  its  appraiser. 
Besides,  It  was  conceded  by  counsel  for  the 
appellant,   upon  the  trial   below,   that   the 
terms  of  submission  to  appraisement  were 
not  In  accordance  with  the  terms  of  tbe  pol- 
icy, and  that,  "by  mutual  mistake  of  the  ap- 
praisers, the  amount  of  the  award  was  not 
as  It  had  been  agreed  upon  between  them." 
Under   these    circumstances    we   think    tbe 
court  did  not  err  In  giving  the  following  in- 
struction, which  Is  complained  of:    "Tonch- 
ing  this  defense,  you  are  instructed  tbat  the 
arbitration  award  for  nineteen  hundred  dol- 
lars was  Ineffectual  to  bind  the  parties,  l)e- 
cause  of  the  admitted  fact  that  the  wrong 
amount  was  stated  therein;    and  the   arbi- 
trators failing  thereafter  to  make  any  award, 
and  the  parties  never  having  proceeded  to  a 
new  arbitration,  the  question  here  for  your 
determination  Is  as  to  whose  fault  It   was 
that  no  new  arbitration  was  entered   upon. 
If  it  was  by  fault  of  the  plaintiff,  then  he  is 
without  right  to  maintain  this  action   here; 
but.  If  it  was  by  fault  of  the  defendant  com- 
pany, then  the  plaintiff  may  rightfully  main- 
tain his  action.     When  the  plaintiff  and  de- 
fendant company  ascertained  and  knew  tbat 
the  award  made  by  the  arbitrators  selected 
was  Ineffectual,  and  that  no  agreement  could 
be  reached  by  them,  it  was  the  duty  of  the 
defendant,  as  well  as  the  plaintiff,    to  dis- 
claim right  thereunder;    and  proffer    readi- 
ness to  proceed  with  a  new  arbitration.    If 
you  find,  from  the  evidence,  that  the  defend- 
ant company   Insisted   on   holding    plaintiff 
to  the  terms  of  the  award,  after   knowing 
the  said  fact  of  a  wrong  amount  therein,  anJ 
did  not  disclaim  right  to  hold  plaintiff  them^ 
to,  then  the  plaintiff  had  a  right   to    coni- 
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mence  and  maintain  this  his  action  in  the 
court  here  tor  the  recovery  of  whatever 
damage  he  had  sustained  by  loss  or  injury 
to  the  property  described  in  the  policy;  but, 
if  you  find  that  the  defendant  company  Is 
dear  of  fault  in  this  respect,  then  the  plain- 
tiff is  without  right  to  maintain  this  action, 
and  your  verdict  will  be  for  the  defendant 
company."  From  the  verdict  arrived  at  we 
are  bound  to  presume  that  the  Jury  found 
that  it  was  the  fault  of  the  company  that  no 
new  arbitration  was  entered  upon,  and  we 
are  unable  to  say  that  such  finding  Is  not 
without  suflacient  evidence  and  support 

4.  Instructions  Nos.  4,  5,  6,  7,  8,  and  11, 
requested  by  appellant,  were  properly  refus- 
ed, because  the  condition  of  the  record  did 
not  justify  their  submission.  Nor  did  the 
court  err  in  refusing  to  give  Instructions  Nos. 
13  and  14,  requested  by  the  defendant.  This 
leads  to  an  affirmance  of  the  judgment.  But 
there  Is  another  reason  why  the  judgment 
should  be  affirmed.  The  agreement  for  sub- 
mission being  in  terms  materially  different 
from  that  provided  by  the  policy  constitut- 
ed a  waiver  of  the  right  to  demand  a  new 
appraisement  pursuant  to  the  terms  of  the 
policy.  "When  defendant  elected  to  take 
an  appraisement  which  was  not  such  as  Its 
policy  gave  it  a  right  to  demand  and  insist 
upon,  it  waived  whatever  right  It  might  oth- 
erwise have  had  to  insist  upon  the  appraise- 
ment provided  for  in  the  policies."  Harri- 
son V.  Insurance  Co.,  67  Fed.  577;  Insur- 
ance Co.  V.  Alvord,  61  Fed.  752;  Adams  v. 
Insurance  Co.,  85  Iowa,  6,  51  N.  W.  1149.  In 
the  case  last  cited  the  supreme  court  of  Iowa 
say:  "By  entering  into  an  agreement  of 
submission  not  in  accordance  with  the  pro- 
visions of  the  policy,  and  standing  on  the 
validity  of  an  award  made  under  such  sub- 
mission, the  defendant  must  be  held  to  have 
waived  the  right,  If  it  had  any,  to  insist  that 
an  award  must  be  made  in  accordance  with 
the  terms  of  the  policy  before  suit  could  be 
commenced  thereon."    Affirmed. 

DUNBAR  and  SCOTT,  JJ.,  concur. 
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DAVIS  V.  IMPBRIAIi  INS.  CO. 

(Supreme  Court  of  Washington.     Dec.  18, 
1896.) 

ViKB  ISSURAXCB  —  CONDITIONS    OF    FoLIOT  —  Ue- 

MAND  FOR  Appbaisembnt— When  Too  Late. 
Plaintiff  in  an  aetiofa  on  a  fire  policy  dis- 
missed it,  and  bronght  a  new  suit.  On  receiv- 
ing notice  of  intention  to  dismiss,  defendant 
»erved  on  plaintiff  a  demand  for  an  appraise- 
ment under  the  terms  of  the  policy.  Held,  that 
tbe  demand  came  too  late. 

.Appeal  from  superior  court,  Pierce  county; 
Jobn  C.  Stallcup,  Judge. 

.Action  by  Clarke  T.  Davis  against  the  Im- 
jprerlal  Insurance  Company  on  a  fire  insurance 
policy.  From  a  judgment  in  favor  of  plaln- 
tlflC,  defendant  appeals.    Affirmed. 


Sharpstein  &  Blattner,  for  appellant.  Stan- 
ton Warburton  and  G.  C.  Brltton,  for  re- 
spondent. 

PER  CURIAM.  This  case  Is  similar  In  its 
facts  to  Davis  v.  Assurance  Co.  (just  decided 
by  this  court)  47  Pac.  436,  and  the  cases  were 
tried  together  in  the  lower  court  There  is 
only  one  point  of  difference  between  the  cas- 
es which  requires  notice.  After  the  action 
had  been  commenced  upon  the  policy  issued 
by  the  appellant  in  this  case,  it  was  dis- 
missed upon  plaintiff's  motion,  and  a  new 
suH  (the  present  one)  instituted.  Upon  re- 
ceiving notice  of  the  intention  of  the  plain- 
tiff to  dismiss  the  first  suit  counsel  for  the 
appellant  served  upon  respondent's  attorneys 
a  demand  for  an  appraisement  under  the 
terms  and  conditions  of  the  policy.  This 
was  nearly  a  year  after  the  fire  occurred, 
and,  as  already  noticed,  was  subsequent  to 
the  commencement  of  suit  upon  the  policy. 
We  think  that  it  came  too  late.  Upon  the 
authority  of  Davis  v.  Assurance  Co.,  supra, 
and  for  the  reasons  therein  given,  the  judg- 
ment appealed  from  herein  will  be  affirmed. 


(U  Wash.  224) 

COLLENSWORTH  v.  CITY  OF  NEW 
WHATCOM. 

(Supreme  Court  of  Washington.     Dec.  18, 
1896.) 

CiTiKS— Liability  for  Nkglioenck— Ultka 

VlUES. 

A  city  is  liable  for  injury  caused  bj;  negli- 
gence of  one  engaged  in  excavating  for  its  wa- 
terworks, though  the  work  was  being  done  by 
direct  employment  of  day  labor,  under  supervi- 
sion of  the  city  engineer,  when,  under  Hill's 
Code,  §  649,  it  should  have  been  by  contract 
the  expenditure  required  exceeding  $500. 

Appeal  from  superior  court,  Whatcom 
county;    John  B.  Winn,  Judge. 

Action  by  Silas  P.  CoUensworth  against 
the  city  of  New  Whatcom.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

D.  W.  Freeman  and  H.  A.  Falrchlld,  ^or 
appellant.  Newman  &  Howard,  for  respond- 
ent. 

GORDON,  J.  The  respondent  siied  to  re- 
cover damages  for  personal  Injuries  sustain- 
ed, resulting  from  the  alleged  negligence  of 
the  servants  and  agents  of  the  appellant 
city.  The  complaint  alleges  that  the  injury 
was  caused  by  the  servants  and  employfis  of 
the  city  carelessly  and  negligently  firing  and 
exploding  a  blast  of  giant  powder,  thereby 
causing  a  large  rock  to  be  thrown  against 
the  person  of  the  plaintiff.  That  at  the  time 
of  the  Injury  the  agents  and  employes  of 
the  city  were  engaged  in  excavating  a  trench 
or  ditch  for  the  construction  and  extension  of 
Its  system  of  waterworks,  and  that  the 
"blast"  in  question  was  fired  and  exploded 
In  the  prosecution  and  furtherance  of  the 
work  of  laying  and  extending  such  system. 
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The  answer  was  a  general  deniaL    From  a 
Judgment  In  plalntlflCs  favor  for  the  sum  of 
■  |7,250,  the  city  has  appealed. 

It  appears  from  the  record  that  In  the  sum- 
mer of  1894  the  city  authorities  of  New 
Whatcom,  being  desirous  of  extending  its 
system  of  waterworlfs,  called  upon  its  engi- 
neer to  furnish  a  report  showing  the  cost  and 
ejtpense  of  a  proposed  extension.  Pursuant 
thereto  the  city  engineer  made  a  report 
showing,  among  other  things,  that  the  cost 
and  expense  of  digging  the  trench  for  the 
pipe,  and  filling  and  covering  the  same, 
would  amount  to  about  the  sum  of  $3,500. 
Thereupon  the  city  council  passed  the  follow- 
ing resolution:  "On  motion,  the  contract  for 
constructing  the  tunnel  for  the  water  main 
at  the  lake  was  awarded  to  Qninn  et  al.,  and 
the  city  engineer  was  Instructed  to  employ 
the  necessary  help,  and  to  proceed  at  once 
to  dig  the  ditch  tor  the  water  main."  Upon 
the  authority  of  this  resolution,  the  engineer 
laid  out  the  work,  staked  It  off,  employed  and 
discharged  all  of  the  labor,  prepared  month- 
ly pay  rolls  and  signed  and  filed  them  with 
the  city  clerk,  and  purchased  explosives  and 
other  material  used  on  the  work;  and  It  was 
while  engaged  In  the  prosecution  of  this 
work  that  the  injury  occurred  which  resulted 
In  the  present  action.  The  appellant  is  a 
city  of  the  third  class,  and  section  130  of 
the  general  Incorporating  act,  being  section 
G49,  1  Hill's  Code,  provides:  "In  the  erec- 
tion, Improvement,  and  repair  of  all  public 
buildings  and  works,  *  ,*  •  when  the  ex- 
penditure required  for  the  same  exceeds  the 
sum  of  five  hundred  dollars,  the  same  shall 
be  done  by  contract,  and  shall  be  let  to  the 
lowest  responsible  bidder,  after  due  notice, 
under  such  regulations  as  may  be  prescribed 
by  ordinance."  It  Is  contended  In  this  case 
that  the  work  of  digging  and  filling  the 
trench  was  at  a  cost  greatly  exceeding  $500, 
and  that  the  engineer's  estimate  of  the  cost, 
which  estimate  was  furnished  prior  to  the 
city's  engaging  in  the  work,  showed  that  Its 
cost  would  exceed  |500;  and  It  Is  further  con- 
tended that  the  resolution  of  the  council 
above  set  out,  and  the  undertaking  of  the 
city  to  perform  the  work  of  digging  the  ditch 
and  covering  the  main  by  direct  employment 
of  day  labor,  under  the  supervision  of  its  en- 
gineer, instead  of  letting  the  work  to  an  In- 
dependent contractor,  was  ultra  vires.  This 
contention  proceeds  upon  the  theory  that  if 
section  649,  supra,  had  been  followed,  and 
the  work  let  to  an  Independent  contractor, 
the  city  would  not  have  been  liable  for  any 
negligence  arising  in  the  prosecution  of  the 
work,  and  that  the  remedy  for  an  Injury  of 
the  character  of  which  the  plaintiff  here 
complains  would  be  confined  to  the  person 
causing  the  injury  and  such  independent  con- 
tractor. This,  In  substance,  Is  the  position 
assumed  by  the  city,  and  upon  which  it  re- 
lies to  defeat  the  action,  and  \pe  think  it  un- 
necessary to  notice  In  detail  the  various 
forms  in  which  this  main  question  is  pre- 


sented in  the  able  and  exhaustive  brief  of 
counsel  for  the  appellant 

As  a  result  of  what  has  been  stated,  coun- 
sel argues  that  the  parties  who  fired  the  blast 
which   caused  plalntlfTs  Injuries  were  not 
the  servants  or  agents  of  the  city.    We  think 
it  may  be  conceded  that  the  resolution  of  the 
council  above  set  out  did  not  legally  consti- 
tute the  engineer  the  agent  of  the  city.    Bnt 
It  does  not  follow  that  the  city  can  escape 
liability  for  the  Injuries  oc<    sloned  to  the 
plaintifC  by  the  careless^  and  negligent  act  of 
those  actually  within  the  control  of  the  cor- 
porate authorities  engaged  in  the  prosecution 
of  a  work  ostensibly  within  the  scope  of  its 
corporate  power.    The  reasons  which  would 
defeat  an  action  brought  by  a  corporation 
creditor  upon  a  contract  attempted  to  be  cre- 
ated In  disregard  of  statutory  requirements, 
or  an  action  brought  by  the  laborers  them- 
selves to  secure  the  value  of  their  services, 
are  not  applicable  to  the  present  action.   The 
creditor  or  laborer  in  such  cases  enters  Into 
the  contract  or  renders  the  service  with  full 
knowledge,  presumably,  that  the  law  forbids 
that  the  city  should  make  such  a  contract,  or 
forbids  that  the  city  should  undertake  the 
work  in  which  the  services  were  performed. 
But  these  reasons  are  entirely  inapplicable 
when  (uged  in  defense  of  an.  action  of  the 
character  brought  by  the  plaintiff  herein. 
His  injuries  have  been  sustained,  not  as  a 
consequence  of  any  act  in  which  he  has  par- 
ticipated or  had  knowledge.    The  respond- 
ent cannot  be  charged  with  any  knowledge 
of  infirmity  of  the  attempted  contract  of  em- 
ployment between  the  city  and  the  persons 
firing  the  blast.     It  Is  enough,  we  think,  that 
the  city  possessed  the  undoubted  authority 
to  construct  or  extend  its  waterworks  sys- 
tem, and  the  mere  fact  that  In  attempting  ao 
to  do  it  did  not  conform  to  the  requirements 
of  its  charter  furnishes  no  sufficient  reason 
for  exempting  it  from  liability  for  the  Injury 
occurring  to  respondent.     As  is-  said  by  the 
supreme   court  of   Wisconsin   in    Houfe    t. 
Town  of  Fulton,  34  Wis.  608:    "It   always 
sounds  badly  when  a  party  seeks  to  excuse 
or  justify  one  wrong  by  saying  that  he  per- 
petrated still  another,  which  was  the  canse 
of  that  complained  of.     This  is  bad  in  mor- 
als, whether  It  be  bad  in  law  or  not.     Bnt 
we  think  It  is  bad  law,  in  a  case  like  this." 
That  was  a  case  where  the  plaintiff  sought 
to  recover  damages  sustained  by  reason  of 
a  defective  bridge,  and  the  action  was  de- 
fended upon  the  ground  that  no  legislatiTe 
permission   had  been  granted  to  build    the 
bridge,  and  that  It  was  an  unlawful  stmc- 
ture,  and  maintained  In  defiance  of  the  law. 
The  appellant  city  had  authority  to  extend  its 
system  of  waterworks,  and  it  attempted  to 
do  so,  but  In  an  Irregular  manner.     Sucb  ir- 
regularity cannot  avail  it  in  the  present  ac- 
tion;  nor  can  advantage  be  taken  of  it  in  a 
collateral  proceeding.    Salt  Lake  City  v.  HiA- 
Uster,  118  U.  S.  256,  6  Sup.  Ct  1055;  Cliaiv 
man  v.  Douglass  Co.,  107  U.  S.  34S,  2  Sup. 
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Ct  62;  Poillon  v.  City  of  Brooklyn  (N.  Y.)  4 
N.  B.  191;  Howell  v.  City  of  Buffalo,  15  N. 
Y.  512;  Hunt  v.  City  of  Boonvllle,  65  Mo. 
C20;  Dooley  t.  City  of  Kansas,  82  Mo.  444; 
Mayor  t.  Sheffield,  4  Wall.  189.  It  was,  we 
think,  legitimately  within  the  corporate  pow- 
er of  the  city  of  New  Whatcom  to  cause  the 
excavation  of  the  necessary  ditches  and 
drains  incident  to  an  extension  of  its  water 
system,  and  the  mere  fact  that  in  attempting 
to  exercise  this  power  the  corporate  authori- 
ties departed  from  the  method  pointed  out  by 
the  statute  cannot  relieve  the  corporation 
from  the  consequences  of  an  injury  resulting 
from  an  act  committed  within  the  scope  of 
its  corporate  power,  and  the  court  did  not 
err  In  denying  appellant's  motion  for  a  non- 
8uit,  and  in  refusing  to  Instruct  the  jury  to 
find  a  verdict  for  the  defendant,  and  in  re- 
fusing to  grant  judgment  in  favor  of  the  de- 
fendant on  the  special  findings  of  the  jury, 
nor  in  refusing  to  award  a  new  trial.  Nor 
do  we  think  that  the  charge  of  the  court  was 
prejudicial  to  the  appellant,  or  that  any  er- 
ror was  committed  in  the  charge  of  the  court, 
and  under  the  evidence  the  verdict  cannot  be 
said  to  have  been  excessive.  Objections  not 
specifically  mentioned  herein  have  been  con- 
sidered, and,  upon  the  entire  record,  we 
think  the  case  was  fali-ly  tried,  and  the  ap- 
pellant had  the  benefit  of  every  right  which 
the  law  afforded  it.  We  perceive  no  reason 
for  disturbing  the  judgment  of  the  superior 
court,  which  is  aflirmed. 

DUNBAR,  SCOTT,  and  ANDERS.  JJ.,  con- 
cur. 


(15  Waab.  637) 

SNOHOMISH  COUNTY  v.  RUFF  et  al. 

(Supreme  Court  of  Washington.     Dec.  21, 
1896.) 

Dissenting  opinion.    For  majority  opinion, 
«ee  47  Pac.  35. 

GORDON,  J.    I  am  unable  to  concur  with 
the  majority  in  the  disposition  made  of  the 
motion  to  dismiss  the  appeal.    Tlie  service  of 
an  answer  in  a  case  constitutes  an  appear- 
ance therein,  and  entitles  such  answering  de- 
fendant to  notice  of  all  subsequent  applica- 
tions.   I  do  not  think  that  the  mere  failure  of 
a  party  to  file  his  answer  affords  any  reason 
for  permitting  the  party  upon  whom  It  has 
been  served  to  disregard  it;    but  it  would 
seem  to  logically  follow  from  what  is  held  by 
the  majority  that  the  service  of  an  answer 
gives  such  answering  defendant  no  standing 
In   the  action  until  the  answer  is  actually 
filed.    This,  it  seems  to  me,  is  contrary  to  the 
spirit  of  the  practice  act  of  March  15,  1893, 
and  opposed  to  the  express  provisions  of  sec- 
tion 37  of  that  act  (Laws  1893,  p.  417).    That 
section  is  as  follows:     "Sec.  37.  All  plead- 
ings in  any  civil  action  shall  be  filed  with  the 
clerk  of  the  court,  on  or  before  the  day  when 
the  case  Is  called  for  trial,  or  the  day  when 
any  application  is  made  to  the  court  for  an 


order  therein,  and  in  case  the  moving  party 
shall  fall,  or  neglect  to  cause  the  pleadings  to 
l>e  filed  with  the  clerk  of  the  court  as  above 
required,  the  adverse  party  may  ap^ly  to  the 
court,  without  notice,  for  an  order  on  such 
moving  party  to  file  such  pleadings  forthwith, 
and  for  a  failure  to  comply  with  such  order 
the  court  may  order  the  cause  dismissed  un- 
less good  cause  is  shown  for  granting  an  ex- 
tension of  time  within  which  to  file  such 
pleadings."  This  act  permits  the  summons 
in  a  cause  to  be  issued  by  plaintiffs'  attor- 
neys, and  the  pleadings  therein  to  be  with- 
held from  the  public  record  until  the  contest 
actually  comes  before  the  court,  thus  enabling 
many  controversies  to  be  settled  and  adjust- 
ed after  action  is  brought  without  the  pub- 
licity attendiog  the  filing  of  the  pleadings. 
It  Is,  I  think,  substantially  the  New  York 
practice  act,  and  similar  acts  prevail  In  Min- 
nesota, North  Dakota,  South  Dakota,  and 
elsewhere.  SecUon  416,  Walt's  N.  Y.  Ann. 
Code,  is  as  follows:  "The  summons,  and  the 
several  pleadings  In  an  action,  shall  be  filed 
with  the  clerk  within  ten  days  after  the  serv- 
ice thereof,  respectively;  or  the  adverse 
party,  on  proof  of  the  omission,  shall  be  en- 
titled, without  notice,  to  an  order  from  a 
judge  that  the  same  be  filed  within  a  time 
to  be  specified  In  the  order,  or  be  deemed 
abandoned."  Section  5335  of  the  Compiled 
Laws  of  Dakota  of  1887  Is  an  exact  repro- 
duction of  section  416,  Walt's  Ann.  Code. 
The  statute  In  Minnesota  requires  the  plead- 
ings to  be  filed  "on  or  before  the  second  day 
of  the  term  for  which  the  cause  is  noticed." 
Gen.  St.  Minn.  1894,  §  5220.  Section  37,  p. 
417,  Laws  1893,  provides  the  remedy  for  a 
party  who  has  been  served  with  a  pleading 
which  is  not  thereafter  filed.  That  remedy 
is  to  apply  to  the  court  for  an  order  requir- 
ing the  pleading  to  be  filed,  and  noncompli- 
ance with  such  an  order  works  an  abandon- 
ment of  the  pleading. 


(16  Wash.  243) 
PENNSYLVANIA  MORTG.  INV.  CO.  v. 
SIMMS  et  al. 

(Supreme  Court  of  Washington.     Dec.  21, 
1896.) 

Writtbs  Contracts— Cokstbvction—Pakol 
Evidence. 
Defendant  executed  to  plaintiff  a  mort- 
gage, on  land  covered  by  a  lease,  which  gave 
to  the  lessee  an  option  to  purchase,  and  also  an 
assignment  of  the  lease,  as  security  for  a  loan. 
The  mortgagee  Indorsed  on  the  lease  that  the 
payment  of  rent  under  the  lease  should  be  made 
to  defendant,  and  used  and  applied  as  she  might 
deem  fit,  and  that  the  mortgagee  had  no  interest 
in  or  claim  on  the  purchase  money  which  the 
lessee  agreed  to  pay.  Held,  that  parol  evidence 
was  admissible  to  show  that  the  raortgngee  did 
not  waive  the  right  to  have  the  purchase  money 
applied  in  payment  of  the  mortgage;  otherwise, 
the  mortgage  and  lease  would  have  been  inef- 
fectual as  security. 

Appeal  from  superior  court,  Spokane  coun- 
ty;  James  Z.  Moore,  Judge. 
Action  by  the  Pennsylvania  Mortgage  In- 
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▼estment  Company  against  Lucy  A.  Slmms 
and  others.  From  a  judgment  for  plaintiff, 
defendant  Simms  appeals.    Affirmed. 

Baldwin  &  Kelly,   for  appellant.      Jones, 
Voorbees  &  Stephens,  for  respondent 

HOYT,  O.  J.  On  April  5,  1892,  Lucy  A. 
Simms,  one  of  the  defendants,  was  the  own- 
er of  certain  land,  situated  In  the  county  of 
Spolcane,  state  of  Washington.  On  that  day 
she  made  a  lease  of  said  land  to  Peter  Mor- 
rison. This  lease  contained  a  clause  which 
gave  to  said  Morrison  the  right  to  purchase 
the  property  upon  certain  conditions  therein 
named.  Thereafter  the  defendant  Lucy  A. 
Slmms  borrowed  from  tlie  plaintiff  $7,000,  and 
gave  her  promissory  notes  for  that  amount, 
and  to  secure  their  payment  executed  a  mort- 
gage upon  the  proi)erty  covered  by  the  lease 
to  Morrison,  and  made  an  assignment  of  her 
interest  in  the  said  lease.  At  the  time  that  the 
mortgage  and  assignment  of  the  lease  were 
executed,  the  plaintiff  executed  a  memoran- 
dum in  writing  in  the  following  language: 
"It  Is  hereby  understood  and  agreed  tiiat 
the  assignment  of  lease  made  by  Mrs.  Lucy 
A.  Simms  to  the  Pennsylvania  Mortgage  In- 
vestment Company  is  not  to  be  recorded  un- 
less notice  is  first  given  to  said  Lucy  A. 
'  Simms,  or  her  heirs,  administrators,  or  as- 
signs. And  it  is  further  agreed,  on  the  part 
of  said  mortgage  company,  that  the  pay- 
ments of  rent  under  said  lease  shall  be  made 
to  said  Lucy  A.  Simms,  and  used  and  ap- 
plied as  she  may  deem  fit  and  proper.  It  is 
further  understood  and  agreed  that  the 
Pennsylvania  Mortgage  Investment  Compa- 
ny have  no  interest  in,  right  to,  or  claim  up- 
on the  purchase  money,  which  Peter  Morri- 
son, as  lessee,  and  as  the  second  party  to  the 
contract  of  sale,  agrees  In  said  contract  to 
pay  to  Mrs.  Lucy  A.  Simms."  And  It  Is 
upon  the  construction  of  this  memorandum 
that  the  rights  of  the  parties  depend.  Mor- 
rison, the  lessee,  availed  himself  of  the  op- 
tion contained  in  the  lease,  and  elected  to 
become  a  purchaser  of  the  property  upon  the 
terms  therein  stated.  The  amount  which  he 
was  to  pay  for  the  property  was  $13,000,— 
$4,000  on  December  1,  1893,  $4,000  on  April 
1,  1895,  and  $5,000  on  the  1st  day  of  April, 
1896;  and  It  was  agreed  that,  out  of  the 
first  $4,000  so  to  be  paid,  a  prior  mortgage 
upon  the  premises  should  be  paid.  This  $4,- 
000  was  paid,  and  used  to  satisfy  this  mort- 
gage in  accordance  with  the  agreement.  Be- 
fore the  next  payment  of  $4,000  became  due, 
both  the  plaintiff  and  the  defendant  Lucy  A. 
Simms  claimed  the  right  to  receive  It,  and  on 
account  of  these  adverse  claims  the  money 
was  not  paid  to  either  of  them;  and,  default 
having  been  made  In  the  payment  of  the  In- 
stallments of  Interest  due  upon  the  notes  se- 
cured by  the  mortgage  and  assignment  of 
lease,  the  plaintiff,  availing  Itself  of  the  con- 
ditions of  the  notes  and  mortgage,  elected  to 
declare  the  principal  sum  due,  and  thereupon 


brought  this  action  to  foreclose.  Trial  was 
had,  and  a  decree  rendered  substantially  as 
prayed  for  by  the  plaintiff,  from  which  de- 
fendant Lucy  A.  Simms  has  prosecuted  this 
appeal. 

Some  question  is  made  in  the  brief  of  ap- 
pellant as  to  the  sufficiency  of  the  pleadings, 
and  It  Is  claimed  that  the  superior  court"  erred 
in  admitting  oral  proof  to  change  the  terms 
of  the  written  contract  evidenced  by  the 
memorandum  hereinbefore  set  out.  In  our 
opinion,  the  pleadings  were  sufficient,  and 
the  correctness  of  the  ruling  which  admitted 
oral  proof  to  show  what  was  Intended  by 
such  memorandum  depends  so  entirely  upon 
the  construction  of  the  language  used  that 
whatever  Is  necessary  can  best  be  said  fn  the 
consideration  of  the  effect  of  such  language. 
It  is  contended,  on  the  part  of  the  plaintiff, 
that  the  assignment  of  the  lease  gave  It  the 
right  to  receive  the  moneys  to  be  paid  by  the 
lessee  for  the  property  covered  by  Its  mort- 
gage. If  he  elected  to  become  the  purchaser 
thereof,  until  the  $7,000  borrowed  of  it  by  ap- 
pellant, and  Interest  thereon,  was  fully  paid: 
that  the  only  effect  of  the  memorandum  was 
to  waive  plaintiff's  right  to  the  rent  to  be 
paid  for  the  use  of  the  premises,  and  to  al- 
low the  appellant  to  use  the  first  payment  of 
$4,000  to  take  up  the  prior  mortgage  thereon. 
The  appellant  contends  that  the  plaintiff,  by 
the  execution  of  the  memorandum,  waived 
not  only  the  right  to  receive  the  money  to  be- 
come due  as  rent,  but  also  all  which  was  to 
become  due  for  the  property  in  the  event  the 
lessee  elected  to  become  a  purchaser. 

It  appeared,  from  the  undisputed  proof*, 
that  the  loaning  of  the  $7,000  by  the  plain- 
tiff, the  mailing  of  the  notes  and  mortgag«>. 
and  the  assignment  of  the  lease  by  the  aj>- 
pellant,  and  the  malting  of  the  memorandum 
in  question,  were  parts  of  a  single  transac-- 
tion,  ^he  object  of  which  was,  on  the  part  of 
the  plaintiff,  to  loan  its  money,  and  receive 
security  for  its  repayment,  and,  on  the  part 
of  the  appellant,  to  obtain  the  money   and 
give  such  security.     This  being  so,  the  as- 
signment of  the  lease  and  the  memorandum 
•must  be  treated  as  parts  of  a  single  contract; 
and,  if  appellant's  construction  of  the  memo- 
randum Is  to  obtain,  such  contract  was  with- 
out any  force  whatever.     If  the  plaintiff,  a« 
assignee  of  the  lease,  was  entitled  to  receive 
neither  the  rent  money  which  might  bet-ome 
due  upon  such  lease,  nor  the  money  which 
would  be  paid  for  the  property  if  the  lessee 
elected  to  become  a  purchaser,  there   was? 
nothing  beneficial  which  it  could  take.     The 
assignment,  without  the  memorandum,  gave 
to  the  plaintiff  the  right  to  receive  the  rents 
and  the  purchase  money  for  the  property  in 
accordance  with  the  terms  of  the  lease.      But 
If  the  construction  contended  for  by  apitel- 
lant  is  adopted,  it  must  be  held  that  these 
rights  were  waived  by  the  execution  of  the 
memorandum.    Hence,  this  construction  win 
render  the  assignment  of  no  effect,  an«l  the 
parties  would  be  in  the  same  situation  as 
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thoagb  neither  the  assignment  nor  the  memo- 
randum had  been  executed.  But  elementary 
rules  require  that  such  a  construction  should 
be  given  to  the  contract  as  will  give  it  force, 
rather  than  one  which  will  make  It  of  no  ef- 
fect It  follows  that  some  other  construction 
of  the  memorandum  than  that  contended  for 
by  the  appellant  muSt  be  adopted,  If  its  lan- 
guage, taken  in  connection  with  that  of  the 
assignment  of  which  It  was  a  part,  Is  such  as 
to  make  it  possible. 

In  our  opinion,  the  language  used,  when 
interpreted  In  the  light  of  surrounding  cir- 
cumstances, is  capable  of  other  reasonable 
construction.  The  fact  that  the  assignment 
of  the  lease  was  made  to  further  secure  the 
payment  of  the  notes  given  by  the  appellant 
to  the  plaintiff  did  not  appear  upon  the  face 
of  such  assignment,  and,  if  no  memorandum 
bad  been  made,  there  would  have  been  noth- 
ing to  show  that  the  moneys  collected  by  vir- 
tue of  the  assignment  should  be  applied  up- 
on the  amount  due  or  to  become  due  upon 
the  notes  of  the  appellant.  Under  these  cir- 
cumstances, it  must  be  presumed  that  the 
waiver  of  the  plaintiff  was  only  Intended  to 
8how  that  it  had  no  absolute  title  to  the 
money;  that  It  must  account  for  it  in  the  ad- 
justment of  the  loan,  to  further  secure  which 
the  assignment  had  been  made.  Not  only 
floes  the  rule  which  requires  the  contmct  to 
be  so  construed  as  to  give  it  effect  require 
this  construction,  but  the  language  of  the 
memorandum,  without  the  aid  of  such  rule, 
tends  strongly  to  show  that  it  was  not  the 
intent  that  thereby  the  plaintiff  should  waive 
Us  right  to  receive  the  money  to  be  paid  for 
the  land.  It  was  made  clearly  to  appear 
that  the  appellant  was  to  have  the  money  to 
become  due  for  rent  to  use  as  she  saw  fit; 
but,  as  to  the  money  to  become  due  for  the 
property  If  purchased  by  the  lessee,  there  was 
no  such  express  provision.  In  our  opinion, 
the  assignment  and  memorandum,  without 
any  proof  as  to  the  Intention  of  the  parties, 
warranted  the  plaintiff  in  asserting  its  right 
to  receive  the  money  to  be  paid  for  the  prop- 
erty. But,  if  this  was  not  the  proper  con- 
struction of  the  two  Instruments,  construed 
together,  their  language  was  so  ambiguous 
as  to  warrant  the  introduction  of  oral  proof 
to  show  what  was  intended;  and  the  evi- 
dence introduced  for  that  purpose  clearly 
showed  that  it  was  not  the  intention  that  the 
appellant  should  have  the  right  to  receive  the 
money  for  the  propertx  after  the  assignment 
of  the  lease  the  same  as  before  such  assign- 
ment. Besides,  the  construction  contended 
for  by  appellant  would  deprive  the  plaintiff 
of  its  security.  If  plaintiff  bad  no  right  to 
the  money  to  become  due  upon  the  lease  or 
contract  of  purchase,  the  appellant  had  the 
right  to  receive  it,  and,  when  she  had  done 
so,  Morrison  could  compel  her  to  deed  the 
property  to  him,  and  by  her  deed  he  would 
take  title  discharged  of  the  Hen  of  plaintiff's 
mortgage.  It  must  be  held  that  the  plaintiff 
bad  a  right  to  demand  of  Morrison  the  pay- 


ment of  the  moneys  to  become  due  upon  his 
election  to  purchase  the  property. 

It  follows  that  the  plaintiff  did  only 
what  it  bad  the  right  to  do,  and,  it  having 
been  made  to  appear  that  the  interest  upon 
the  notes  of  appellant  held  by  plaintiff  had 
not  been  paid,  Its  right  was  established  to 
declare  the  whole  sum  due,  and  enforce  pay- 
ment thereof  by  foreclosure  proceedings. 
The  Judgment  will  be  affirmed. 

DUNBAR,  SCOTT,  ANDERS,  and  GOR- 
DON, JJ.,  concur. 


(16  Wash,  249) 
STATE  T.  McCANN  et  al. 

(Supreme   Court    of   Washington.      Dec.    22, 

1806.) 
Criminal   Law— Hauhlbss  Error  — Wits  ess  — 

CkEDIBILITT-i-CONSPIKAOI— SUFFICIENCT  OF  EVI- 
DENCE —  Self-Depensb  —  Trial  —  Remarks  of 
CouNSEi,— Night  Sessions. 

1.  Error  in  oyerruling  a  challenge  for  cause 
is  hanuleBs  where  defendant  subsequently  per- 
emptorily challenged  the  juror,  and  did  not  aft- 
erwards use  all  bis  peremptory  challenges. 

2.  Error  in  refusing  separate  trials,  demand- 
ed only  by'a  defendant  who  was  acquitted,  is 
not  ground  for  reversing  a  conviction  of  his  co- 
defeudants. 

3.  Defendant's  counsel  is  only  entitled  to  in- 
terrogate a  witness  for  the  state  in  regard  to 
what  feeling  he  had,  friendly  or  unfriendly, 
towards  defendant,  and  not  as  to  what  part 
witness  took  in  altercations  between  defendant 
and  deceased. 

4.  Refusal  to  strike  out  evidence  cannot  be 
reviewed  unless  an  exception  was  reserved  to 
the  ruling. 

5.  It  is  a  question  for  the  jury  whether  a 
conspiracy  existed  between  defendants  to  kill 
deceased,  where  the  evidence  shows  that  bad 
feeling  bad  existed  for  some  time  between  de- 
fendants (father  and  two  sons)  and  deceased; 
that  defendants  lived  together,  and  had  op- 
portunity to  confer  in  regard  thereto;  that,  on 
the  day  of  the  homicide,  deceased  and  the  fa- 
ther had  a  severe  altercation,  during  which 
threats  were  made  by  the  father;  that  soon 
thereafter  the  father  communicated  to  the  sons 
the  facts  reKarding  the  altercation;  that  the 
sons  armed  themselves,  and,  immediately  upon 
meeting  deceased,  one  of  them  attacked  him, 
exclaiming,  "Yon  are  going  to  kill  old  man  Mc- 
Cann  [the  father],  are  you?"  during  which  en- 
counter the  homicide  was  committed. 

6.  An  instruction,  in  a  trial  for  murder,  that 
the  jury  might  consider  the  great  interest  de- 
fendants had  in  the  result  of  the  verdict,  as  af- 
fecting their  credibility,  is  not  erroneous. 

7.  An  instruction  on  the  theory  of  the  right 
of  self-defense  after  withdrawal  from  a  quar- 
rel commenced  by  accused  is  not  required 
where  the  evidence  shows  that  defendants,  one 
of  whom  was  armed  with  a  pistol,  commenced 
an  unprovoked  assault  upou  deceased,  in  which 
he  was  very  severely  injured;  that,  as  deceased 
started  for  bis  house,  defendants  followed  him 
nearly  to  his  house,  and  secreted  themselves 
behind  a  stump  and  a  log;  that,  on  deceased's 
appearing  with  a  rifle,  one  of  them  called  to 
him  to  go  back;  that  deceased  fired,  wounding 
one  of  the  defendants  slightly,  who  thereupon 
grappled  with  him;  and  that  the  other  defend- 
ant ran  up,  and  while  the  others  were  on  the 
ground,  deceased  on  top,  placed  the  pistol  to 
deceased's  head,  and  fired, — the  entire  time 
from  the  commencing  of  the  first  assault  to  the 
killing  involving  only  a  few  minutes. 

8.  Where  the  evidence  is  sufficient  to  render 
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the  existence  of  a  conspiracy  on  the  part  of 
defendants,  to  murder  deceased,  a  question  for 
the  juiT,  and  evidence  of  threats  by  a  defend- 
ant very  shortly  Ijefore  the  liilling,  who  was  not 
present  at  the  time  the  homicide  was  commit- 
ted, is  admitted,  the  court  instructing  that  it 
was  only  admissible  in  case  a. conspiracy  was 
proven,  the  fact  that  such  defendant  was  ac- 
quitted does  not  render  the  admission  of  such 
evidence  ground  for  reversing  a  conviction 
against  the  other  defendants. 

9.  A  remark  by  the  prosecuting  attorney  that 
defendants  did  not  dare  td  have  their  good  rep- 
utation put  in  issue,  though  improper,  is  not 
ground  for  reversal;  there  having  been  an  at- 
tempt to  prove  the  good  character  of  one  of  the 
defendants. 

10.  During  a  prosecution,  the  court  may,  in 
its  discretion,  hold  night  sessions. 

Appeal  from  superior  court.  King  county; 
T.  J.  Humes,  Judge. 

John  McCann  and  another  were  convicted 
of  murder,  and  appeal.    Affirmed. 

James  Hamilton  Lewis,  \V.  K.  Gay,  W.  H. 
White,  and  Walter  S.  Fulton,  for  appellants. 
A.  W.  Hastle  and  W.  H.  MoiTis,  for  the 
State. 

SCOTT,  J.  The  defendants  were  Inform- 
ed against  and  prosecuted  for  the  murder  of 
one  Joseph  Cicero.  The  charging  part  of  the 
Information  was  as  follows:  "They,  the  said 
John  MeCann,  James  McCann,  and  Michael 
McCann,  in  the  county  of  King,  In  the  state 
of  Washington,  on  the  twenty-flrst  day  of 
August,  A.  D.  1895,  purposely,  and  of  their 
deliberate  and  premeditated  malice,  killed 
one  Joseph  Cicero,  by  then  and  there  pur- 
posely, and  of  their  deliberate  and  premed- 
itated malice,  shooting,  and  thereby  mortal- 
ly wounding,  the  said  Joseph  Cicero,  with  a 
revolver  pistol  had  and  held  by  them,  the 
said  John  McCanu,  James  McCann,  and 
Michael  McCann,  from  which  said  mortal 
wound  the  said  Joseph  Cicero  then  and  there 
died."  Michael  McCann  the  father  of  the 
other  two  defendants,  was  acquitted  by  the 
Jury;  but  John  and  James  were  found  guilty 
of  murder  In  the  first  degree,  and  are  under 
sentence  of  death.  Their  appeal  therefrom 
presents  a  great  many  questions,  which  will 
be  taken  up  In  detail,  and  the  facts  connect- 
ed with  the  homicide  will  substantially  ap- 
pear in  the  discussion  of  certain  of  them. 

The  first  errors  alleged  relate  to  the  refus- 
al of  the  court  to  sustain  challenges  for 
cause  to  two  of  the  Jurors  who  were  called 
to  try  the  case;  but,  as  the  record  shows  that 
the  defendants  afterwards  peremptorily  chal- 
lenged both  of  them,  and  did  not  use  all  of 
their  peremptory  challenges,  there  was,  at 
least,  no  harmful  error.  State  v.  Moody, 
7  Wash.  395,  35  Pac.  132. 

The  defendants  were  all  charged  In  one  in- 
formation, and  elected  by  one  of  their  attor- 
neys to  be  tried  together,  and  a  continuance 
was  granted  them  to  prepare  for  trial  with 
that  understanding.  The  defendants  were 
not  present  In  court  when  this  was  done,  and 
subsequently,  when  the  cause  was  called  for 
trial,  one  of  the  defendants,  Michael  Mc- 


Cann, demanded  a  separate  trial,  which  the 
court  refused  to  grant,  and  this  is  alleged  as 
error.  But  as  Michael  McCann  was  acquit- 
ted, and  the  two  other  defendants  did  not 
join  In  the  request  of  Michael  McCann  that 
he  be  tried  separately,  and  did  not  demand 
separate  trials  for  themselves,  there  was  no 
prejudicial  error  here. 

It  Is  contended  that  the  court  erred  in 
sustaining  objections  to  certain  questions 
asked  witness  Parhm  upon  his  cross-exam- 
ination by  counsel  for  the  defendants.  The 
first  one  was:  "You  were  connected  with 
him  [Cicero]  when  he  ran  a  saloon  In  this 
city?"  The  objection  to  this  was  properly 
sustained,  for  it  assumed  as  a  fact  that  the 
deceased  once  conducted  a  saloon,  of  which 
there  was  no  evidence,  and  It  did  not  tend  to 
show  what  the  feeling  was  between  the  wit- 
ness and  the  defendants,  and  was  directed  to 
business  matters  only,  between  the  deceased 
and  the  witness,  and,  furthermore,  the  ques- 
tion was  thereafter  substantially  answered 
In  the  further  examination  of  the  witness. 
The  remaining  questions  were  directed  to  oc- 
currences between  the  deceased  and  the  de- 
fendants, relating  to  altercations  over  road 
matters,  and  the  part  that  the  witness  took 
therein.  The  objection  was  properly  sus- 
tained to  these  questions.  The  witness  had 
already  testified  that  he  was  a  friend  of 
the  deceased,  and  the  court  Informed  counsel 
for  the  defendants  that  he  might  interrogate 
the  witness  as  to  what  feeling  he  had,  friend- 
ly or  unfriendly,  towards  the  defendants, 
and  this  was  all  the  defendants  were  enti- 
tled to  show;  but  counsel  did  not  see  fit 
to  examine  the  witness  upon  that  subject. 

The  next  error  assigned  is  the  refusal  of 
the  court  to  strike  certain  testimony  given 
by  one  Weiss,  relating  to  an  occurrence  be- 
tween the  deceased  and  John  McCann  some 
months  previous  to  the  homicide,  and  in  an- 
swer to  the  question,  "Where  did  this  con- 
versation take  place?"  the  witness  answer- 
ed, "Right  there;  very  near  where  he  mur- 
dered him  this  year."  It  is  contended  that 
this  answer  was  objectionable,  as  giving  the 
conclusion  of  the  witness  with  reference  to 
the  guilt  of  the  defendants.  But  it  was  not 
specially  objected  to  on  that  ground  at  the 
time.  Counsel  for  the  defendants  said:  "It 
impresses  me,  may  It  please  the  court,  that 
this  does  not  come  within  your  honor's  sug- 
gestion, and  I  move  to  strike  it  all  oof' 
The  suggestion  referred  to  was  made  in  rul- 
ing upon  an  objection  to  a  prior  question 
as  immaterial  and  Irrelevant,  wherein  the 
court  said:  "If  the  witness  recalls  a  con- 
versation where  any  threats  were  made,  1 
think  it  Is  proper  for  the  witness  to  state 
it."  Other  questions  were  asked  and  answer- 
ed after  this  ruling,  and  prior  to  the  ques- 
tion and  answer  above  given,  and  the  motion 
was  apparently  directed  to  the  whole  of  Ic 
In  response  to  the  motion,  the  court  said: 
"I  do  not  think  there  is  any  necessity,  par- 
ticularly, to  strike  it  out,  if  the  Jury  do  not  un> 
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deratand  any  more  about  it  than  the  court 
does."  The  particular  testimony  of  the  wit- 
ness above  given  was  objectionable  to  the 
extent  of  stating  his  conclusion  that  the  de- 
ceased was  murdered;  and,  if  a  motion  to 
strike"  said  answer  upon  that  ground  had 
been  made,  It  might  be  considered  that  a  re- 
fusal of  It  would  have  tended  to  impress  the 
Jury  that  the  conclusion  of  the  witness  as  to 
the  crime  charged  was  competent  testimony, 
and  might  nave  resulted  in  harmful  error; 
but  it  is  apparent  that  the  testimony  was 
treated  as  of  no  consequence,  and  what  did 
really  occur  was  probably  equivalent  to 
striking  It  out  However,  no  exception  was 
taken  by  the  defendants  to  the  court's  refus- 
al to  strike  the  testimony,  and  this  Is  a  suf- 
ficient legal  answer  to  the  objection  urged; 
and  It  Is  also  evident  from  the  whole  course 
pursued  that  the  defendants,  as  well  as  the 

•  court,  treated  the  testimony  of  the  witness 
as  trivial,  and  entitled  to  little  or  no  weight. 
When  the  state  rested,  the  defendants  moved 
to  discbarge  Michael  McCann,  on  the  ground 
that  there  was  not  sufficient  evidence  of  guilt 
as  to  him  to  warrant  submitting  the  matter  to 
the  Jury.  Michael  McCann  was  acquitted,  and, 
of  course,  he  was  not  Injured  by  the  ruling;  but 
it  is  contended  that  the  other  defendants  were, 
on  the  ground  that  they  would  have  been  enti- 
tled to  have  certain  of  the  testimony  relating 
to  the  doings  ef  Michael  McCann  stricken  from 
the  case  after  he  was  discharged.  However 
this  may  be,  we  are  of  the  opinion  that  there 
was  sufficient  evidence  as  to  the  guilt  of  Mi- 
chael McCann,  and  of  a  conspiracy  upon  the 
part  of  all  three  of  the  defendants  to  warrant 
the  court  In  submitting  the  whole  case  to  the 
Jury.  It  appears  that  the  McCanns,  father  and 
sons,  lived  together  upon  a  farm.  Cicero,  the 
deceased,  lived  upon  another  farm  near  by,  his 
house  being  about  an  eighth  of  a  mile  from 
McCann's  house;  and  they  had  all  resided  at 
said  places,  respectively,  for  some  considerable 
time  previous  to  the  homicide.  The  deceased 
and  the  McCanns  had  been  upon  bad  terms  for 
sc-me  time.  At  the  time  of  the  homicide,  Cicero 
was  worldng  upon  the  road  with  a  Mr.  Davis 
and  a  Mr.  Provan,  at  a  point  about  one-third  of 
the  way  from  his  house  to  McCann's  house. 
The  tragedy  occurred  soon  after  the  noon  hour 
of  said  21st  day  of  August.  At  some  time  In 
the  forenoon  of  said  day,  Michael  McCann  came 
up  to  where  Cicero  was  at  work,  and  had  a 
wordy  altercation  with  him,  relating  to  a  com- 
ing election  for  road  supervisor,  for  which  po- 
sition one  of  the  McCann  boys  was  a  candidate. 
Cicero  was  opposing  him,  and  supporting  anoth- 
er candidate.  One  Mr.  Botsford  was  also  pres- 
ent at  this  conversation.  The  testimony  Is 
somewhat  conflicting  as  to  Just  what  was  said 
between  Cicero  and  Michael  McCann  at  this 
■time,  but  it  is  not  necessary  to  set  It  forth  In 
detail.  There  was  testimony  to  show  that  dur- 
ing this  time  Michael  ^IcCann  said  to  Cicero, 
in  substance,  that  he  (Cicero)  was  not  a  nat- 
uralized citizen,  and  had  no  right  to  vote,  and 

tliat  they  (the  McCanns)  would  "take  damned 


good  care"  that  be  did  not  vote,  and  also  said 
to  hhn  that  they  would  "do  him  up,"  and  "do 
blm  up  damned  quick,  and  wouldn't  go  behind 
stimips  and  logs  and  trees  to  do  it  either";  that, 
after  this  altercation,  Michael  McCann  passed 
on  to  a  neighbor's  house,  about  a  quarter  of  a 
mile  distant;  and  that,  while  there,  he  told 
these  neighbors,  Mr.  and  Mrs.  Frank  Sale,  of 
the  dlfliculty  he  had  Just  been  having  with  Cic- 
ero, and,  among  other  things,  said  be  bad  "a 
good  mind  to  get  Jimmy  to  knock  out  bis 
(Cicero's)  brains."  There  was  other  testi- 
mony to  show  previous  threats  made  by 
Michael  McCann  against  CJicero,  to  the  effect 
that.  If  Cicero  came  to  the -polls,  and  tried  to 
vote  at  the  election  for  road  supervisor,  he 
would  never  go  away  again;  also,  that,  on 
the  day  previous  to  the  homicide,  he  had 
angry  words  with  Cicero,  and,  among  other 
things,  said  to  him:  "Well,  you  are  nothing 
but  a  God  damned  gambler  anyway,  and  we 
will  fix  you.  We'll  put  you  where  that  you 
won't  bother  us  on  election  day."  The  testi- 
mony shows  that  Michael  McCann  left  Sale's 
house  about  12  o'clock,  returned  to  his  own 
house,  and  found  his  two  sons,  John  and 
James,  there,  they  having  been  working  on 
his  farm,  where  they  all  resided,  during  the 
forenoon  of  said  day;  and  it  appears  by  both 
Michael  McCann's  and  James  McCann's  testi- 
mony that  they  talked  about  the  difficulty 
Michael  McCann  had  shortly  before  then  had 
with  Cicero,  although  they  both  testified  that 
Michael  McCann  said  It  did  not  amount  to  any- 
thing, and  made  light  of  It.  The  testimony 
further  shows  that  Michael  McCann  then  im- 
mediately went  up  to  or  near  Cicero's  place, 
and  talked  with  Provan;  that  Cicero  was  near 
by,  having  Just  come  out  of  his  house  from 
dinner;  but  It  does  not  appear  that  any  con- 
versation took  place  between  Cicero  and  Mc- 
Cann at  this  time,  and  McCann  returned 
home.  There  is  testimony  to  show  that,  im- 
mediately upon  his  reaching  his  house  the 
second  time,  his  two  sons,  John  and  James, 
started  for  the  place  where  Cicero  had  re- 
sumed work  upon  the  road,  as  they  say,  to 
have  a  talk  with  him.  But  it  appears  that 
James  McCann  first  armed  himself  with  a  re- 
volver, which  he  borrowed  from  a  neighbor, 
and  carried  In  the  pocket  of  a  long  coat  he  had 
Just  put  on,  while  John  McCann  was  in  his 
shirt  sleeves,  the  day  being  a  warm  one;  that 
they  approached  Cicero  rapidly;  and  that 
James  McCann  Immediately  attacked  him, 
saying,  "You  are  going  to  whip  old  man  Mc- 
Cann, are  you?"  It  is  unnecessary  to  pursue 
the  facts  further  with  reference  to  this  point. 
We  think  that  the  bad  feeling  which  had  ex- 
isted between  Cicero  and  the  McCanns  for 
some  time;  the  fact  that  the  McCanns  were 
all  living  together,  and  In  the  same  house, 
and  had  every  opportunity  to  confer  with 
each  other  In  regard  thereto;  the  trouble  be- 
tween Michael  McCann  and  Cicero  on  the  day 
of,  and  shortly  before,  the  homicide;  the 
threats  made  by  Michael  McCann  then  and 
previously;  the  communication  had  between 
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Michael  McCann  and  his  sons  regarding  his 
altercation  with  Cicero  soon  after  its  oc- 
currence, on  the  day  of  the  homicide;  the 
fact  that  the  boys  armed  themselves,  and 
Immediately  attacked  Cicero;  and  the  testi- 
mony showing  that  James  McCann  said  to 
Cicero,  as  he  approached  him,  "Xou  are  going 
to  whip  old  man  McCann,  are  you?"— which 
tend  to  show  a  conference  and  mutual  under- 
standing of  the  defendants,  Justified  the  action 
of  the  court  In  the  premises,  and  that  there 
was  no  error  In  the  particular  claimed.  . 

It  is  next  contended  that  the  court  erred  in 
instructing  the  Jury  that  they  had  a  right  to 
take  into  consideration  the  appearance  and 
conduct  of  the  witnesses  while  on  the  witness 
stand,  etc.,  and  the  right  to  consider  the 
great  interest  the  defendants  had  in  the  re- 
sult of  the  verdict  A  similar  instruction 
was  sustained  by  this  court  in  State  v.  Nord- 
strom, 7  Wash.  50&-513,  35  Pac.  382,  and  we 
think  It  was  not  error. 

The  next  matters  urged  relate  to  the  eighth 
assignment  of  error,  which  was  that  the 
court  erred  in  failing  to  instruct  the  jury  as 
to  the  law  applicable  to  the  state  of  facts  the 
evidence  of  the  appellants  tended  to  prove. 
The  argument  hereon  and  this  assignment 
are  very  general.  The  defendants  state  that 
they  submitted  some  50  requests  to  charge, 
most  of  which  sought  to  embody  and  apply 
the  law  applicable  to  the  theory  of  the  de- 
fense, and  that  but  one  of  them  was  given. 
The  matters  urged  here  are  not  specific 
enough  to  warrant  a  discussion  of  them, 
but  they  are  all  involved  with  and  cover- 
ed by  points  and  arguments  elsewhere  pre- 
sented in  the  brief,  and  especially  under  that 
part  in  their  brief  where  it  is  urged,  in  sub- 
stance, that  the  court,  in  charging  the  jury, 
treated  the  whole  matter  as  one  continu- 
ous affray,  and  erred  In  so  doing,  and  in 
the  Instructions  given,  and  erred  in  refus- 
ing to  give  the  defendants'  request  No.  19, 
which  was  as  follows:  "(10)  You  are  in- 
structed that  although  you  may  believe  from 
the  evidence  In  this  case  that  the  defend- 
ants commenced  the  fight,  and  made  the  first 
attack  upon  the  deceased,  if  you  believe  that 
they  had  withdrawn  from  such  attack,  then 
th'e  right  of  the  deceased  to  employ  force 
against  the  defendants  ceased;  and,  if  the 
deceased  did  not  desist  from  attempting  to 
use  violence  towards  the  defendants,  the  de- 
fendants had  a  perfect  right  to  defend  them- 
selves; and  if  they  then  found  themselves 
In  apparent  danger  of  losing  their  lives,  or 
of  sustaining  great  bodily  injury  at  the 
bands  of  the  deceased,  they  had  the  same 
right  to  take  the  life  of  the  deceased  that 
they  would  have  had  if  they  had  not  original- 
ly commenced  the  fight  In  other  words,  if 
the  Jury  find  from  the  evidence  that  the  de- 
fendants first  assaulted  the  deceased,  and 
that,  after  such  assault  was  at  on  end,  the 
deceased  left  the  defendants,  went  to  his 
bouse,  procured  a  weapon,  and  returned  to- 
wards the  defendants,  with  the  apparent  In- 


tention of  resuming  the  affray,  by  killing  or 
inflicting  great  bodily  harm  upon  the  defend- - 
ants,  or  either  of  them,  and  that  the  defend- 
ants. In  good  faith,  believed  that  such  was 
the  intention  of  the  deceased,  even  tbongh, 
as  a  matter  of  fact,  the  deceased  had  no  such 
intention,  yet  if  his  acts  'and   movements 
were  reasonably  sufficient  to  induce  In  the 
minds  of  the  defendants  an   honest  belief 
that  such  was  the  deceased's  Intention,  If  yon 
80  find,  you  are  justified  in  believing  the  de- 
ceased the  aggressor,  and  that  the  defend- 
ants were  justified  In  standing  their  ground 
and  taking  the  life  of  their  assailant"     la 
considering  this,  a  further  reference  to  the 
facts  is   necessary.    James  and  John    Mc- 
Cann were  28  and  31  years  of  age,  respec- 
tively.   It  is  conceded  that  they  attacked  and 
killed  Cicero,  but  it  is  contended  that  there 
were  two  separate  affrays,  and  that  wbfle 
they  were  the  aggressors  In  the  first  one, 
Cicero  was  the  aggressor  in  the  second,  and 
that  they  then   only  acted   In  self-defense. 
While  the  testimony  was  somewhat  contra- 
dictory, more  particularly  as  between  that 
given  by  the  witnesses  for  the  state  and  the 
testimony  of  thn  defendants  personally,  it 
was  ample  to  show  a  most  unprovoked  as- 
sault in  the  first  instance.    There  was  testi- 
mony to  show  that  James  McCann   bad  a 
handkerchief  wrapped  around  the  hand  with 
which  Jie  struck   Cicero  Imm^iately    npon 
coming  up  to  him.     The  claim  on  the  part  of 
the  state  was  that  he  had  some  hard,  blunt 
instrument  in  his  hand,  concealed  -  by  the 
handkerchief,  which  he  used  in  striking.    He 
struck    Cicero,    knocking    him    down,    mnd 
struck  him  several  blows  after  be  was  down. 
One  of  the  blows  received  by  Cicero  upon 
his  left  temple  broke  his  skull,  and   physi- 
cians testified  that  it  was  sufficient  in  Itself 
to  result  in  death,  and  there  was  testimony 
to  show  that  said  Injury  was  received  at  that 
time.    In  fact,  we  do  not  understand  It  to  be 
claimed  by  the  defendants  that  Cicero  re- 
ceived any  injury  after  that  timp  aside  from 
the  gunshot  wound.     As  to  tlie   part   that 
John  McCann  took  at  this  time,  there  was 
testimony  to  show  that  he  prevented  the  oth- 
ers from  interfering  with  James  in  bis  at- 
tack upon  Cic.ero,  and  that  he  said  to  James: 
"Give  him  some  of  that  you've  got  in  your 
pocket,  Jim.     God  damn  him!     Give  him  the 
gun."     After  James  McCann  stopped  beating 
him,  Cicero  got  up,  went  a  few  feet,  and  sat 
down  on  a  log,  badly  injured,  and  in  a  dazed 
condition.     He  sat  there  but  a  moment  or  so, 
and  then  got  up,  and  started  towards  his 
house.    The  appellants  testify  that  he  said 
for  them  to  wait,  that  he  would  be    back. 
The  undisputed  testimony  shows,  and  api>et- 
lants  concede,  that  they  followed  him.     The 
other  persons  there  went  in  the  same  direc- 
tion.    From  all  that  had  occurred  np  to  ttak 
time,  it  Is  clearly  apparent  that  the  above- 
requested  instruction  was  not  applicable  to 
the  facts  of  the  case  or  any  of  the  testimony. 
It  was  based  entirely  upon  what  took  plae* 
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prior  to  the  commencement  of  what  the  ap- 
pellants contend  was  a  second  and  separate 
affray,  and  tbefr  own  and  all  the  testimony 
shows  that  they  made  no  attempt  whatever 
to  withdraw  during  that  time.     The  conced- 
ed fact  that  Instead  of,  at  least,  remaining 
where  they  were,  or,  better  still,  going  to- 
wards their  own  home,  they  followed  Cicero, 
can  be  interpreted  in  but  one  way,  and  that 
is  a  desire,  or  at  least  a  willingness,  to  re- 
new or  continue  the  conflict.    They  were  in 
'  no  immediate  danger,  and  neither  of  them 
had   been   harmed.      Upon   the   undisputed 
facts  there  was  no  error  in  refusing  to  give 
said  instruction;  and  whatever  possible  claim 
the  appellants  could  mal^e  as  to  an  attempt 
or  desire  upon  their  part  to  discontinue  or 
withdraw  from  the  affray  must  be  based  up- 
on what  subsequently  occurred,  and  that  will 
be  considered  with  the  instructions  given  by 
the  court  upon  the  subject  of  an  attempt  to 
withdraw.    The  testimony  shows  that  Cicero 
went  into  his  house,  obtained  a  rifle,  and 
started  back;   that  his  wife  and  others  pres- 
ent in  the  house  undertoolc  to  dissuade  him; 
but  that  they  were  unable  to  prevent  him 
from  going  out.     It  appears  that  at  this  time 
Cicei-o's  face  and  head  were  badly  bruised 
and  swollen,  one  eye  being  swelled  shut,  and 
that  his  face  was  bloody.     The  appellants 
had  followed  him  up  to  within  a  short  dis- 
tance of  bis  bouse,  and  secreted  themselves 
behind  a  stump  and  a  log.     There  is  a  con- 
flict in  the  testimony  here  also  with  refer- 
ence to  the  time  that  they  so  secreted  them- 
selves,—as  to  whether  it  was  before  Cicero 
reappeared  upon  the  scene,  or  whether  it  was 
when  they  saw  him  returning  with  the  gun. 
It  is  unnecessary  to  set  it  forth  in  detail,  nor 
is  it  necessary  to  set  forth  the  remainder  of 
the  testimony  as  to  what  occurred,  but  the 
substance  of  it  will  be  given  and  the  claimed 
facts  by  the  appellants  stated  to  present  the 
questions  raised  by  them  thereon.     There  is 
a  conflict  as  to  whether  James  McCann  open- 
ed fire  on  Cicero  with  the  revolver  when  he 
first  reappeared,  or  whether  he  flred  it  In  the 
air,  as  they  testified,  to  induce  him  to  go 
bacic.     The  testimony  shows  that  they,  or 
one  of  them,  shouted  to  Cicero  at  that  time, 
"Go  back,  Cicero!    Go  back!"     Cicero  flred, 
at  least,  one  shot  from  the  rifle,  which  took 
effect  in  James  McCann's  left  arm,  making 
a  flesh  wound.    There  is  testimony  to  show 
that  he  flred  more  than  once.    The  testi- 
mony shows  that  James  McCann  ran  up,  and 
grappled  with  him;   appellants  claim,  to  pre- 
•rent  him  from  doing  them  further  injury. 
In  the  struggle  which  ensued,  they  fell  to  the 
ground,  Cicero  on  top,  and  the  rifle  on  the 
ground  near  them.    It  Is  uncertain  whether 
or  not  James  McCann  had  dropped  the  re- 
volver.    John  McCann  ran  up  to  them,  and 
either  ,  picked    up    the    revolver    from    the 
ground,  or  toot  it  from  his. brother's  hand. 
]Se  admits  seizing  hold  of  Cicero,  and  lift- 
ing him  partly  up,  and  throwing  him  aside. 
"B-G  claims  that  he  did  not  know  how  the  re- 


volver was  discharged;  that  he  heard  the  re- 
port, but  thought  it  was  the  rifle  that  was 
discharged.  But  the  other  testimony  shows 
that  he  deliberately  placed  the  muzzle  of  the 
revolver  against  Cicero's  head,  and  fired  it, 
and  then  shoved  him  aside.  Cicero  died  im- 
mediately. 

There  had  been  no  attempt  on  the  part  of 
the  McCanns  to  get  away,  but,  of  dourse, 
there  may  have  been  a  desire  upon  their 
part  to  discontinue  or  withdraw  from  further 
conflict  when  Cicero'appeared  with  the  gun. 
Upon  this  subject  the  court  Instructed  the 
jury  that  "if  you  believe  from  the  evidence 
that  the  defendants,  acting  conjointly,  sought 
a  difficulty  with  the  deceased  for  the  purpose 
of  killing  him,  and  without  attempting  to 
withdraw  from  said  dlfliculty,  but  purposely, 
and  of  their  deliberate  and  premeditated 
malice,  with  a  deadly  weapon,  took  the  life 
of  Joseph  Cicero,  it  is  murder  In  the  first  de- 
gree." "The  defendants  cannot  avail  them- 
selves of  necessary  self-defense  if  the  neces- 
sity of  that  defense  was  brought  on  by  the 
deliberate  and  unlawful  acts  of  said  defend- 
ants, and  they  made  no  effort  to  withdraw 
from  the  combat."  This  covered  the  law  of 
the  case,  and.  In  the  absence  of  a  request 
for  a  more  specific  one  applicable  to  the 
facts,  was  sufficient,  and  there  was  no  error  in 
the  premises.  The  time  firom  the  commence- 
ment of  the  attack  to  the  killing  of  Cicero  was 
short, — a  matter  of  some  minutes  only;  and  the 
claim  upon  the  part  of  the  state  was  that  it 
was  all  one  continuous  affray. 

'I'he  next  matter  urged  as  error  was  the  re- 
fusal of  the  court  to  give  certain  Instructions  re- 
quested on  the  subject  of  a  conspiracy  on  the 
part  of  all  three  of  the  defendants.  By  these 
Instructions  the  court  was  asked  to  charge  the 
Jury  that  there  was  no  evidence  of  such  a  con- 
spiracy, and  no  evidence  of  guilt  as  to  Michael 
McCann.  These  matters  have  been  practically 
disposed  of  In  considering  the  motion  for  the 
discharge  of  said  defendant,  and,  as  we  are  of 
the  opinion  that  there  was  evidence  of  a  con- 
spiracy and  of  his  guilt,  the  instructions  were 
properly  refused.  The  court  instructed  the  Jury 
on  that  subject  as  foliows:  "If  a  conspiracy, 
having  violence  and  murder  as  its  object,  is 
fully  proved,  then  the  acts  and  declarations  of 
each  In  furtherance  of  the  conspU^cy  are  the 
acts  and  declarations  of  each  of  the  conspira- 
tors." "If  the  jury  beUeve  from  the  evidence 
that  the  state  has  proved  a  conspiracy  between 
all  the  defendants  to  take  the  life  of  the  de- 
ceased, and  that  they  did  so  take  the  life  of  the 
deceased,  then  you  are  charged  that,  in  con- 
sidering the  guilt  or  Innocence  of  the  defend- 
ants, you  may  take  into  consideration  every  act 
and  declaration  of  each  member  of  the  conspira- 
cy in  pursuance  of  the  original  concerted  plan, 
and  with  reference  to  the  coimnon  object  which 
lias  been  given  in  evidence  before  you.  You  are 
instructed,  as  a  matter  of  law,  that  the  evi- 
dence and  proof  of  conspiracy  will.  In  general, 
be  circumstantial;  and,  although  common  de- 
sign Is  the  essence  of  the  conspiracy,  it  is  not 
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cecessaiy  to  prove  tbat  the  defendants  came 
togetber,  and  actually  agreed  in  terms  to  have 
tbat  design,  and  precede  it  by  common  con- 
sent" It  Is  conceded  that  these  were  correct 
as  abstract  propositions  of  law,  but  contended 
that  they  were  erroneous  as  applied  to  the 
facts  of  this  case,  and  especially  when  consid- 
ered with  certain  requests  submitted  by  the  de- 
fendants, wherein  tbey  asked  the  court  to  in- 
struct the  jury  tbat  tbey  coidd  not  take  Into 
consideration,  as  against  John  McCann  or  James 
McCann,  any  threats  witness  Frank  Sale  testi- 
fied were  made  by  Michael  McCann,  and,  by 
separate  Instructions,  asked  the  same  as  to  the 
testimony  of  each  of  the  other  witnesses  relat- 
ing to  such  threats.  It  Is  argued  tbat  none  of 
tbem  were  made  during  the  pendency  of  the 
conspiracy,  and  in  furtherance  of  the  design, 
conceding  that  there  was  evidence  of  a  con- 
spiracy at  all  upon  the  part  of  all  three  of  tbc 
defendants;  tbat  tbey  were  statements  made 
la  casual  conversations,  and  not  shown  to  have 
been  communicated  to  the  other  defendants. 
But  the  proof  of  the  conspiracy  was,  as  Is  usual- 
ly the  case,  circumstantial.  It  cannot  be  said 
just  when  It  was  entered  Into.  It  culminated 
In  the  attack  upon  Cicero.  The  most  damaging 
statements  were  those  made  just  before  the  at- 
tack, which  were  testified  to  by  Frank  and  Sarah 
Stole  and  Botsford,  on  account  of  the  nearness  of 
the  time.  We  think  these  were  clearly  compe- 
tent, and-  while,  of  course,  no  witness  testified 
directly  that  they  bad  been  communicated  to 
the,  boys,  because,  as  Is  likely,  no  one  would 
hare  known  of  such  communication  but  the  de- 
fendants, the  acts  of  the  parties  were  In  evi- 
dence before  the  jury,  and  strongly  Indicated 
a  mutual  design  and  understanding.  The  threats 
made  at  a  previous  time  coidd  add  nothing  to 
the  force  of  these  made  at  the  time,  for  It  was 
certainly  of  small  consequence  whether  the 
threats  or  the  same  statements,  In  substance, 
were  made  by  Michael  McCann  torn  times.  In- 
stead of  three.  Ttey  were  Introduced  In  evi- 
dence for  the  purpose  of  convlcUng  Michael 
McCann,  who  was  not  present  when  Cicero  was 
killed;  and  It  is  further  argued  that,  as  the 
jury  acquitted  him,  they  must  have  foimd  that 
there  was  no  conspiracy,  and  that  the  court  err- 
ed In  not  instructing  that  they  were  entitled  to 
no  weight  as  against  the  boys;  but  we  do  not 
think  there  was  any  error  in  submitting  tbem 
to  the  jury,  as  against  all  three  of  the  defend- 
ants. The  court  did  instruct  that  they  were 
evidence  only  in  case  a  conspiracy  was  proved 
in  the  instructions  above  given.  The  fact  that 
Michael  McCann  was  acquitted  would  rather 
go  to  show  that  the  jury  attached  little  or  no 
weight  to  tbem,  if  tbey  w^ere  not  sufficient  to 
hold  the  party  who  made  them,  and  to  show 
that  tbey  were  without  Injury  as  far  as  the  ap- 
pellants were  concerned,  especially  when  the 
attack  upon  Cicero  by  tbem  Is  conceded.  With 
reference  to  these  statements,  counsel  has  cited 
us  to  the  case  of  State  v.  McGee  (Iowa)  46  N. 
W.  704,  but  a  reading  of  that  case  will  show 
that  It  is  not  applicable  to  the  facts  of  this  ease. 
It  is  also  contended  that  It  was  error  for  the 


court  to  subnet  to  the  jury  the  evidence  of  a 
con^Iracy  without  Instructing  the  jury  as  to 
what  a  conspiracy  was  In  legal  contemplation. 
It  was  certainly  partly  defined  In  the  Instroc- 
tiou  given,— that  is,  a  conuuon  design,  etc.;  and 
we  do  not  find  that  any  more  specific  instroc- 
tlon  was  requested  by  the  defendants.  There- 
fore, there  was  no  error  In  not  more  fully  defin- 
ing It 

It  Is  further  contended  that  the  court  erred 
In  Instructing  the  jury  on  the  subject  of  self- 
defense,  and  refusing  certain  requests  submit- 
ted  by   the   defendants.     The  particular   one 
questioned,  tbat  was  given,  was  as  follows: 
"To  justify  the  taking  of  life  In  self-defense.  It 
must  appear  from  the  evidence  that  the  defend- 
ant or  defendants  not  only  really  and  In  good 
faith  endeavored  to  decline  any  further  strug- 
gle, and  to  escape  from  their  assailant  before 
the  fatal  ^ot  was  fired,  but  it  must  also  appear 
that  the  ckcumstances  were  such  as  to  excite 
the  fears  of  a  reasonable. person,  viewed  from 
defendant's  standpoint,  and  tbat  the  deceased 
Intended  to  take  his  or  their  life,  or  to  inflict 
great  bodily  bam^  and  that  the  defendants 
really  acted  under  the  influence  of  these  fears, 
and  not  to  the  spirit  of  revenge."    It  was  given 
in  connection  with  and  just  preceding  the  two 
instructions  hereinbefore  first  set  forth,  where 
the  matter  of  withdrawing  is  mentioned.     It 
is  contended  that  this  Instruction  incorrectly 
states  the  law,  for  the  reason  that  the  jury 
must  have  mderstood  from  the  language  used 
tbat  the  appellants  were  called  upon  to  retreat 
or  flee  from  Cicero,  before  tbey  could  be  justi- 
fied in  taking  bis  life  in  self-defense;  and  It  la 
claimed  to  have  been  specially  Injiulonsi,  be- 
cai:se  the  defendants  made  no  claim  of  attempt- 
ing to  retreat  or  flee.    It  Is  contended  that  tbe 
defendants  bad  a  right  to  stand  their  gronnd; 
tliat  tbey  were  In  the  county  road,  a  place 
where  they  had  a  right  to  be,  when  Cicero  ap- 
peared with  the  gun.    The  evidence  was  contra- 
dittory  as  to  this,  there  being  some  testimony 
to  show  that  they  were  upon  Cicero's  premises; 
but,  be  this  as  it  may,  the  aiq;)ellants  were,  of 
course,  entitled  to  the  benefit  of  that  In  their 
favor,  when  considered  with  reference  to  the 
instructions  to  be  given.     In  order  to  render 
this  point  available  to  them,  it  must  be  con- 
ceded tbat  there  was  proof  to  sbow  two  sepa- 
rate affrays,  and  that  Cicero  was  the  aggressor 
in  tbe  second  affray.    This  might  be  straining 
the  testimony  somewhat,  as  tbe  time  of  the 
whole  of  it,  from  beginning  to  end,  was  very- 
short,  and  tbe  appellants  could  have  had  but 
one  purpose  after  the  first  affray.  In  following 
Cicero.    It  is  not  contended  by  them  that  tbey 
had  any  particular  purpose  in  going   in  that 
direction.    They  simply  assert  that  they  were 
in  the  county  road,  and  that  they  had  a  legal 
right  to  be  there.    While  this  may  be  true  or- 
dinarily, yet,  after  tbe  unprovoked  and  aggra- 
vated assault  made  by  them  upon  Cicero,  their 
following  him  towards   his   house    thereafier 
was  entirely  unjustifiable.    While  it  is  contend- 
ed that  they  were  not  called  upon  to  flee  when 
Cicero  appeared  with  the  gun,  but  had  a  rl^xt 
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to  stand  their  ground,  and  resist  his  attack,  it 
seems  as  though  the  necessity  for  taking  his 
life  ended  when  he  was  deprived  of  the  gun. 
Of  course,  appellants  claim  especially,  by  the 
testimony  of  John  McCann,  who  shot  Cicero, 
that  the  shooting  was  uointentibnal  and  acci- 
dental. The  defendants  had  the  benefit  of  this 
testimony  before  the  jury,  but  the  jury  evident- 
ly did  not  believe  them. 

A  great  many  requests  to  instruct  the  Jury 
•were  submitted  by  the  defendants,  and  they 
are  too  numerous  and  long  to  be  set  forth 
herein.  Likewise,  the  instructions  given  by 
the  court  to  the  jury  were  voluminous,  and 
covered  every  phase  of  the  question;  and 
the  discussion  so  far  has  been  with  reference 
to  a  few  of  them  questioned  by  the  appel- 
lants. While  there  might  be  some  ground 
for  the  contention  that  the  word  "escape" 
might  have  been  interpreted  by  the  jury  as 
requiring  the  defendants  to  flee  when  Cicero 
appeared  with  the  gun,  we  think,  in  the  con- 
nection in  which  It  was  used,  it  was  harm- 
less. Of  course,  as  an  abstract  proposition 
of  law,  if  the  first  affray  had  entirely  ended, 
and  the  defendants  were  where  they  had  a 
right  to  be,  and  were  attacked  by  Cicero  with 
a  rifle,  they  would  not  be  called  upon  to  ex- 
pose themselves  to  the  risk  of  being  shot 
down  by  attempting  to  run  away.  It  Is  evl- 
'  dent,  from  their  own  testimony,  that  they 
made  no  attempt  to  get  away.  The  most 
they  could  claim  was  a  desire  to  discontinne 
tlje  affray  when  Cicero  appeared  with  the 
gun,  and  that  there  was  only  an  attempt  on 
their  part  to  defend  themselves  thereafter, 
and  prevent  him  from  harming  them.  The 
court,  as  before  said,  properly  instructed  the 
jury  upon  the  subject  of  withdrawing,  etc. 
The  instructions  given  were  not  numbered, 
and  the  parts  of  them  excepted  to  were  set 
forth  in  the  exceptions  taken.  Those  parts 
relating  to  withdrawing  were  so  excepted  to, 
and  also  calling  ujron  "the  defendants  to  de- 
cline a  struggle  before  they  would  have  a 
right  to  assert  their  self-defense."  But  we 
find  no  such  exception  to  the  word  "escape," 
or  any  part  of  said  instruction  last  set  forth 
In  the  exceptions  noted;  and  it  is  evident 
tbat  counsel  understood  them  all  as  meaning 
substantially  the  same  thing,  and  not  that 
the  defendants  were  called  upon  to  run  away 
-when  Cicero  came  out  with  the  rifle.  The 
instructions  requested  by  the  defendants  up- 
on the  subject  of  self-defense  were  not  appli- 
oable  to  the  facts  of  this  case,  where  they 
•were  themselves  the  original  aggressors,  and 
for  that  reason  they  were  properly  refused 
toy  the  court,  and  the  others  substituted, 
-i^Iiich  wfere  given,  were  suflicient 

It  is  next  contended  tbat  the  court  erred  in 
refusing  to  instruct  the  jury  as  requested,  in 
substance,  tbat  the  bare  presence  of  James 
AilcCann  at  the  time  of  the  shooting  was  not 
sufficleut  to  convict  him;  that  there  must 
toave  been  an  intention  on  his  part  to  kill, 
«»tc,— as  such  request  was  intended  to  pre- 
sent the  attitude  of  James  McCann,  as  he  did 
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not  fire  the  shot  that  killed  Cicero.  The 
substance  of  this  instruction  was  given,  al- 
though In  different  language.  Ample  defini- 
tions of  what  constituted  murder  In  its  differ- 
ent degrees  were  given  by  the  court,  and 
that,  in  order  to  convict  a  person  of  murder 
In  the  first  degree,  there  must  have  been  pur- 
pose, malice,  and  premeditation,  etc.,  with 
the  Intention  of  taking  life.  The  court  also 
gave  the  usual  instructions  tbat  the  presump- 
tions of  law  are  In  favor  of  the  Innocence  of 
the  defendants,  and  that  the  burden  was  up- 
on the  state  to  prove  each  and  all  of  the  alle- 
gations beyond  all  reasonable  doubt;  that 
every  person  accused  of  crime  is  clothed 
with  the  presumption  of  Innocence,  and  if, 
after  a  consideration  of  all  the  evidence  in 
the  case,  the  jury  bad  "a  reasonable  doubt  as 
to  the  guilt  of  the  defendants,  or  either  of 
them,"  tha  verdict  should  be  "not  guilty  as 
to  such  defendant  as  to  whose  guilt  you  have 
such  reasonable  doubt." 

It  is  f  mrther  contended  that  the  court  erred 
In  Instructing  the  jury  that  "it  is  sufficient 
if  there  was  a  design  and  determination  to 
kill  distinctly  formed  in  the  mind  at  any 
moment  before  or  at  the  time  the  fatal  shot 
is  fired."  Our  attention  is  called  to  the  case 
of  State  V.  Butten,  13  Wash.  203,  43  Pac.  30, 
which  case  this  court  has  lately  had  occasion 
to  examine  upon  this  point.  State  v.  Straub 
(decided  Dec.  8,  1896)  47  Pac.  227.  We  will 
not  consider  it  further  in  this  case,  for  it  is 
conceded  that  no  exception  was  taken  to  it. 
Even  though  It  stated  the  law  too  strongly 
under  out  statutes,  there  is  every  Indication 
that  it  was  harmless  In  this  instance,  con- 
sidering the  testimony  and  the  whole  instruc- 
tions given. 

Another  error  claimed  is  that  the  evidence 
is  Insufficient  to  Justify  a  conviction  of  mur- 
der In  the  first  degree.  In  discussing  the 
previous  questions,  we  have  not  undertaken 
to  present  It  as  strongly  against  the  defend-' 
ants  as  the  testimony  upon  the  part  of  the 
state  might  warrant;  but  enough  has  been 
shown,  it  seems  to  us,  in  what  has  been  said, 
to  render  a  discussion  of  this  point  unneces- 
sary. We  are  of  the  opinion  that  the  evi- 
dence was  ample  to  sustain  the  conviction. 

It  is  next  contended  that  the  motion  for  a 
new  trial  should  have  been  granted,  on  ac- 
count of  the  misconduct  of  the  prosecuting 
attorney  In  his  closing  argument,  in  making 
certain  statements  to  the  jury.  The  record 
with  reference  to  this  is  as  follows:  "During 
the  closing  argument  by  Prosecuting  Attor- 
ney Hastic,'  to  the  jury,  defendants  excepted 
to  the  following  remarks  made  by  hlra:  'De- 
fendants did  not  dare  to  have  good  reputa- 
tion put  at  issue.  They  cannot  prove  good 
reputation  jinless  put  at  issue.'  'Now,  the 
mud  in  that  rifle  that  Cicero  had  thrown  to 
the  ground—  There  is  the  mud.'  Mr.  Lewis: 
'I  do  not  like  to  Interrupt  you.  The  boys  said 
they  used  it  as  a  crutch  coming  down.'  Mr. 
Hastie:  'It  was  brought  here,  and  offered  in 
evidence.'     The  Court:   'Proceed.' "     It  does 
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not  appear  that  the  court  acted  upon  it  In 
any  way,  or  that  he  was  asked  to  direct  the' 
Jury  to  disregard  It.  While  the  remark  with 
reference  to  reputation,  etc.,  was  improper,  it 
was  not  euflticient  to  require  a  reversal. 
There  had  been  an  attempt  to  prove  the  good 
reputation  of  one  of  the  appellants  only. 

Appellants  further  complain  because  the 
court  held  night  sessions  during  the  penden- 
cy of  the  trial;  but  this  was  a  matter  which 
was  within  the  discretion  of  the  court.  Ap- 
pellants were  defended  by  several  able  law- 
yers, and  there  is  nothing  to  indicate  that 
they  were  unduly  hastened,  and  did  not  have 
ample  time  to  protect  the  appellants'  inter- 
ests during  the  trial. 

After  an  examination  of  the  long  record 
sent  up  In  this  case,  and  of  the  voluminous 
brief  filed  by  the  api)ellants,  we  are  of  the 
opinion  that  there  Is  not  a  single  question  of 
law"  urged  that  would  entitle  them  to  a  re- 
versal, and  that  there  Is  nothing  In  the  facts 
that  would  warrant  an  appellate  court  in  in- 
terfering with  the  verdict.  The  judgment  Is 
affirmed. 

HOYT,  C.  J.,  and  DUNBAR  and  GORDON, 
JJ.,  concur. 


(23  Nev.  356) 

STATE  ex  rel.  HARDIN  v.  SADLER, 

Governor.     (No.  1,488.) 

(Supreme  Court  of  Nevada.     Jan.  16,  1897.) 

Deatb    op    Governor— Vaca not   in    Office    of 

LlEDTENANT  GoVBBXOR. 

Under  Const,  art.  5,  §  18,  providing  that,  In 
case  of  vacancy  in  the  office  of  governor,  the 
powers  and  duties  shall  devolve  on  the  lieuten- 
ant governor;  and  section  17,  providing  that  if, 
during  a  vacancy  in  the  office  of  governor,  the 
lieutenant  governor  die  or  become  incapable  of 
performing  the  duties  of  the  office,  the  presi- 
dent pro  tempore  of  the  senate  shall  act  as  gov- 
ernor till  the  vacancy  is  tilled, — vacancy  in  the 
office  of  governor  creates  no  vacancy  in  the  ol- 
Jice  of  lieutenant  governor. 

Application  by  C.  H.  E.  Hardin  for  manda- 
mus to  Relnhold  Sadler,  governor  of  the 
titate  of  Nevada.     Writ  dismissed. 

James  P.  Dennis,  for  relator.  J.  R.  Jndge, 
Atty.  Oen.,  for  respondent 

BELKNAP,  C.  J.  This  is  an  application 
tor  a  writ  of  mandamus  requiring  respond- 
ent to  commission  relator  as  lieutenant  gov- 
ernor of  the  state.  The  petition,  among  oth- 
er things,  alleges  that  the  Honorable  John  B. 
Jones,  the  duly-elected  governor  of  the  state, 
died  upon  the  10th  day  of  April,  1896;  that 
thereupon  the  powers  and  duties  of  the  office 
of  governor  devolved  upon  respondent,  the 
lieutenant  governor,  who  is  now  the  acting 
governor  of  the  state;  that  at  tj?e  last  gen- 
eral election  relator  was  the  candidate  of  the 
Silver  party  and  of  the  Democratic  party  for 
the  office  of  lieutenant  governor,  and  received 
the  highest  number  of  votes  cast  for  any 
candidate  for  that  office,  and  was  elected. 
A  demand  upon  and  refusal  by  respondent 


to  issue  a  certificate  of  election  are  alleged, 
and  this  court  is  asked  to  Issue  a  writ  of 
mandamus  requiring  him  to  do  so.  The  at- 
torney general  has  demurred  to  the  petition, 
upon  the  ground  that  it  does  not  state  facts 
sufficient  to  entitle  relator  to  the  relief  pray- 
ed for. 

The  provisions  of  the  constitution  liearing 
upon  the  subject  are  as  follows  (article  5): 

"Sec.  17.  A  lieutenant  governor  shall  be 
elected  at  the  same  time  and  places,  and.  in 
the  same  manner,  as  the  governor,  and  his 
term  of  office  and  eligibility  shall  also  be  the 
same.  He  shall  be  president  of  the  senate, 
but  shall  have  only  a  casting  vote  therein. 
If  during  a  vacancy  in  the  office  of  govemor, 
the  lieutenant  governor  shall  be  Impeached, 
displaced,  resign,  die,  or  become  Incapalrfe 
of  performing  the  duties  of  the  office,  or  be 
absent  from  the  state,  the  president  pro  tem- 
pore of  the  senate  shall  act  as  govemor  un- 
til the  vacancy  be  filled  or  the  disability 
cease. 

"Sec.  18.  In  case  of  the  Impeachment  of  the 
governor,  or  his  removal  from  office,  death, 
inability  to,  discharge  the  duties  of  the  said 
office,  resignation,  or  absence  from  the  state, 
the  powers  and  duties  of  the  office  shall  de- 
volve upon  the  lieutenant  governor  for  the 
residue  of  the  term,  or  until  the  disability 
shall  cease." 

The  gubernatorial  succession  is  covered  by 
the  foregoing  provisions.  If  a  vacancy  oc- 
curs in  the  office  of  governor,  the  powers 
and  duties  of  the  office  devolve  upon  the  lieu- 
tenant governor,  but  there  is  no  vacancy  cre- 
ated thereby  In  the  office  of  lieutenant  gov- 
ernor. The  officer  remains  lieutenant  gov- 
ernor, but  Invested  with  the  powers  and  du- 
ties of  govemor.  Again,  If,  during  a  vacan- 
cy in  the  office  of  governor,  tlie  lieutenant 
governor  becomes  Incapable  of  discharging 
the  duties  of  the  office  of  govemor  from  any 
of  the  causes  enumerated  in  the  constitution, 
—in  other  words,  if  a  vacancy  exists  in  both 
the  office  of  governor  and  lieutenant  govern- 
or,—the  president  pro  tempore  of  the  senate 
acts  as  govemor  until  the  vacancy  be  flUed 
or  the  disability  cease.  People  v.  Budd  (CaL) 
45  Pac.  1060.  There  being  no  vacancy  in  the 
office  of  lieutenant  governor,  the  demnrrer 
must  be  sustained,  and  the  writ  disnilssed. 
It  Is  so  ordered. 

BONNIFIELD  and  MASSEY,  JJ.,  concur. 


(US.CaL  5») 
FAIRBANKS  et  al.  v.  SAN  FRANCISCO  * 

N.  P.  RY.  CO.     (S.  P.  427.) 
(Supreme  Court  of  California.    Jan.  15,  1SS7.) 

BUILOIXO— NeOLIGENT   DeSTRUCTIOX — JoiXDER  OF 

Causes  ok  Action— Extent  of  Recotert 
—Adverse  Possession— Title. 
1.  A  joint  action  may  be  sustained  by  tlw 
owner  of  a  building  and  an  insurance  comp^sj' 
who  has  paid  a  loss  thereon  against  defendant 
for  having  negligently  set  fire  to  the  bnildisf. 
though  the  joint  plaintiffs  sue  to  recover,  tM 
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only  the  value  of  the  building  in  excess  of  the 
policy,  but  damages  to  the  owner's  business, 
proximately  caused  by  defendant's  negligence. 

2.  For  the  purposes  of  adverse  possession 
there  may  be  a  cleavage  of  corporeal  real  estate 
horizontally;  and  where  a  building  was  a  part 
of  the  land,  and,  with  claim  of  title,  its  occupant 
and  his  predecessor  have  held  undisturbed  pos- 
session thereof  and  paid  taxes  thereon  for  the 
statutory  period  required  to  bar  an  action  for 
the  recovery  of  real  property,  the  occupant's 
title  in  the  building  is  established,  though  an- 
other may  yet  have  title  in  the  supporting  land. 

Cktmmlssloners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  John  Hunt,  Judge. 

Action  by  Fred  B.  Fairbanks  and  another 
against  the  San  Francisco  &  North  Pacific 
Railway  Company.  From  a  Judgment  In 
favor  of  plalntilTs,  and  from  an  order  denying 
a  new  trial,  defendant  appeals.    Affirmed. 

Sidney  V.  Smith,  for  appellant.  Vogelsang 
&  Brown,  for  respondents. 

BRITT,  C.    Fairbanks   and    the   National 
Fire  Insurance  C!ompany  joined  in  this  action 
to  recover  damages  for  the  destruction  of 
a  certain  building  by  fire  resulting  from  de- 
fendant's negligence.    It  was  alleged  in  the 
complaint  that  the  building  was  the  property 
of  Fairbanks,  of  the  value  of  $1,835,  and  in- 
sured by  the  Insurance  company  for  $900, 
which  latter  sum  said  company  paid  to  Fair- 
banks before  the  commencement  of  the  ac- 
tion;  also,  that  Fairbanks'  business  carried 
on  in  the  building  was  interrupted  by  its  de- 
struction, to  his  loss  at  profit  stated  at  $300. 
Plaintiffs  prayed  damages    in    the    sum    of 
$2,135.    A  demurrer  to  the  complaint  for  mis- 
joinder of  plaintiffs  and  of  causes  of  action 
■was  overruled,  and  defendant  answered,  de- 
nying,  among  other  things,   that  Fairbanks 
owned  the  building.    It  appeared  In  evidence 
that  one  Fulton  formerly  owned  a  tract  of 
land  which  included  said  structiu-e.    Decem- 
ber 10,  1872,  he  conveyed  the  land  to  de- 
fendant by  deed  containing  a  reservation  of 
the  "right  to  maintain"  the  building,  with 
the  privilege  of  ingress  and  egress  to  and 
from  the  same  over  the  lands  conveyed.    In 
the  year  18S4,  whatever  transferable  interest 
■was  thus  saved  to  Fulton  became  vested  by 
proper  deeds  of  conveyance  in  one  Esting- 
hausen,  and  on  June  5,  1890,  the  latter  ex- 
ecuted a  deed  of  the  land  containing   the 
building  to  Fairbanks.  Pstingbausen,  and  aft- 
er him  Fairbanks,  until  the  time  of  the  fire, 
bad  possession  of  the  building  adversely  to 
defendant,  and  paid  all  taxes  thereon.    They 
successively  claimed  to  own  both  the  building 
£ind  the  land  on  which  it  stood,  but,  after 
1SS3,  neither  of  them  paid  taxes  on  the  land 
i-tself.    It    was    not    assessed   to    them,  nor 
sbown  to  have  been  assessed  at  all.    Plaln- 
t:iffs  had  a  verdict  and  Judgment  for  $2,000. 
Defendant  claims  that  the  Joinder  of  plain- 
tiffs was  rendered  improper  by  the  allega- 


tions of  Injury  to  Fairbanks'  business,  a 
soiutie  of  damage  In  which  the  Insurance  com- 
pany had  no  Interest  But  the  same  objec- 
tion would  apply  to  the  value  of  the  building 
above  the  amount  of  the  Insurance  poUcy; 
and  that  this  may  be  recovered  in  a  joint 
action  such  as  the  present  Is  conceded  by 
defendant,  and  Is  established  by  authority  up- 
on sound  considerations  of  justice  and  ex- 
pediency. Swarthout  v.  Railway  Co.,  49  Wis. 
025,  6  N.  W.  314;  Crandall  v.  Transportation 
Co.,  16  Fed.  75;  Home  Mut.  Ins.  Co.  v. 
Oregon  By.  &  Nav.  Co.,  20  Or.  569,  26  Pac. 
857.  The  negligence  which  gave  rise  to  the 
action  was  the  single  cause  of  the  whole  in- 
jury, and,  unless  all  the  damage  of  either 
plaintiff  la  recoverable  In  the  Joint  action, 
defendant  must  be  twice  vexed  for  the  same 
delict;  and  it  seems  to  us  that  to  allow  as 
damages  to  the  joint  plaintiffs  the  value  of 
the  building  in  excess  of  the  policy,  and  deny 
the  recovery  In  the  same  action  of  other  dam- 
ages to  the  insured  proximately  caused  by 
defendant's  negligence,  would  be  to  create  a 
useless  distinction  and  balk  at  an  imaginary 
difficulty.  See  Code  Civ.  Proc.  f  378;  Bliss, 
Code  PL  i  73;  People  v.  Morrill,  26  Cal.  300. 
Counsel  have  discussed  with  much  learning 
and  Ingenuity  the  effect  of  the  saving  clause 
In  the  deed  of  Fulton  to  defendant,— whether 
it  operated  to  reserve  a  mere  unassignable 
easement  in  gross,  as  argued  with  consider- 
able force  by  defendant,  or  an  exception  of 
a  profit  a  prendre  at  least  In  favor  of  the 
grantor,  as  plaintiffs  contend.  We  think  the 
proper  construction  of  the  deed  unnecessary 
to  be  now  determined.  For  the  purposes  of 
adverse  possession  and  the  invocation  of  the 
statute  of  limitations,  there  may  be  cleavage 
of  corporeal  real  estate  horizontally  as  well 
as  vertically.  This  appears  from  the  cases  re- 
lating to  mineral  strata  and  tunnels.  Cald- 
well V.  Copehind,  37  Pa,  St.  427;  Lllllbrldge 
V.  Coal  Co.,  143  Pa.  St.  293,  299,  22  AU. 
1035;  Powell  v.  Lantzy,  173  Pa.  St.  543,  34 
AtL  450;  Bevan  v.  Cement  Co.,  3  Reports, 
47.  Here  the  building  was  part  of  the  land. 
With  claim  of  title  Fairbanks  and  his  pre- 
decessor held  undisturbed  possession  there- 
of and  paid  taxes  thereon  for  the  statutory 
period  required  to  bar  an  action  for  the  re- 
covery of  real  property.  Under  the  view, 
obtaining  In  this  state,  that  the  statute,  when 
It  has  run,  has  the  effect  to  extinguish  the 
right  as  well  as  bar  the  remedy  of  the  former 
owner  of  land,  nothing  further  was  necessary 
to  the  establishment  of  Fairbanks'  title  in  the 
structure,  although  defendant  may  yet  have 
title  in  the  supporting  land.  The  judgment 
and  order  appealed  from  should  be  affirmed. 

We  concur:    BELCHER,  C;  SEARLS,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  order 
appealed  from  are  affirmed. 
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CUNNINGHAM  ▼.  LOS  ANGBLBS  BY.  CO. 

(li.  A.  181.) 
(Snpreme  Court  of  California.    Jan.  14,  1897.) 

Street-Railroad   Company  —  Isjdry  to  Child 

ON  Track— Ordinary  Care— Instrcctions— 

Complaist— Genkkal  Terms  Sufficient. 

1.  On  a  trial  for  personal  injuries,  where  the 
issue  was  whether  defendant  street-railroad 
company  was  exercising  ordinary  care,  which 
was  all  it  owed  to  plaintiff,  the  issue  was  to  be 
determined  from  a  consideration  of  what  ac- 
tually occurred  at  the  time  of  the  accident,  and 
it  was  error  to  instruct  the  jury  that  they  might 
take  into  consideration  the  fact  that  the  mo- 
torman  "had  only  been  at  work  about  twelve 
days,  according  to  his  own  testimony,  and  was 
a  new  hand  on  the  road." 

2.  The  Instruction  would  have  been  correct 
had  defendant  been  bound  to  exercise  the  high- 
est care. 

3.  On  a  trial  for  personal  injuries,  it  was  error 
to  charge  that  defendant  street-railroad  com- 
pany was  bound  to  provide  "proper  cars  and  ap- 
pliances, and  to  provide  safe,  skillful,  watchful, 
and  competent  agents  or  servants  to  manage  the 
same,"  without  the  qualification  that  so  far  as 
its  obligation  to  plaintiff  was  concerned,  who 
was  injured  while  on  the  track,  it  was  bonnd 
to  exercise  only  ordinary  care  in  the  selection  oi 
such  servants. 

4.  What  precautions,  under  given  circumstan- 
ces, constitute  the  ordmary  care  of  parents  for 
their  young  children,  is  a  question  of  fact  for 
the  jury,  and  should  not  be  determined  by  the 
court  as  a  question  of  law. 

fi.  On  a  trial  for  personal  injuries  tB  a  young 
child,  where  contributory  negligence  of  its  par- 
ents appears,  the  question  whether  defendant 
notwithstanding  such  negligence,  could  have 
avoided  the  injury,  is  for  the  jury,  when  fairly 
involved  in  the  evidence. 

6.  In  an  action  for  personal  injuries,  the 
complaint  is  good  against  a  demurrer,  though 
defendant's  negligence  be  alleged  in  general 
terms  only. 

Department  1.  Appeal  from  superior 
court,  Los  Angeles  county;  Lucien  Shaw, 
Judge. 

Action  by  David  Cunningham,  a  minor, 
etc.,  against  the  Los  Angeles  Railroad  Com- 
pany, for  personal  Injuries.  From  a  Judg- 
ment in  favor  of  plaintiff,  and  from  an  or- 
der denying  a  new  trial,  defendant  appeals. 
.  Reversed. 

Blcknell  &  Trask  and  John  D.  Pope,  for 
appellant.  Murphy  &  Gottschalk,  for  re- 
spondent, 

VAN  FLEET,  J.  Plaintiff,  an  Infant  of 
18  months,  escaped  from  the  premises  of  its 
parents  into  the  public  street,  and  went  up- 
on the  track  of  defendant's  electric  railway, 
running  thereon,  and  was  knocked  down 
and  injured  by  one  of  its  cars.  He  brought 
this  action  to  recover  damages  for  the  in- 
Jury,  alleging  negligence  by  defendant  in 
running  over  him.  From  a  judgment  in  bis 
favor,  and  an  order  denying  defendant's  mo- 
tion for  a  new  trial,  the  latter  appeals. 

The  jury  were  Instructed  that.  In  deter- 
mining whether  the  defendant  was  negligent 
in  not  stopping  its  car  so  as  to  avoid  the  in- 
Jury,  they  had  the  right  to  take  into  con- 
sideration the  fact  that  the  motorman  "had 
only  been  at  work  about  twelve  days,  ac- 


cording to  Ills  own  testimony,  and  was  a 
new  hand  on  the  road."  .There  was  no  di- 
rect issue  upon  the  question  whether  the  de- 
fendant had  been  guilty  of  employing   in- 
competent   servants,    the    question    being 
whether  the  plaintiff  was  injured  through 
the   actual   negligence   of  defendant's    ser- 
vants on  the  occasion  in  question;    but  the 
fact  adverted  to  in  the  instruction  had  in- 
cidentally appeared  in  the  cross-examination 
of  the  motorman,  when  examined  as  a  wit- 
ness for  defendant    It  is  objected  that  the 
Instruction  was  erroneous,  as  submitting  to 
the  Jury  an  element  which  could  have  no 
competent  bearing  upon  the  question  wheth- 
er defendant  was  guilty  of  the  degree  of 
negligence  with  which  it  was  chargeable, 
under  the  circumstances  of  the  case;    and 
this  objection  must,  we  think,  be  sustained. 
Defendant  was  responsible  to  plaintiff  for 
a  want  of  ordinary  care  only,  and  whether 
it  was  in  the  exercise  of  such  care  was  to 
be  determined  from  a  consideration  of  what 
actually  occurred  at  the  time  of  the  alleged 
negligent  act,  regardless  of  any  fact  affect- 
ing the  general  character  of  the  servant  for 
skill  or  proficiency  in  the  discharge  of  bis 
duty.    The  question  was,  did  the  servant  ex- 
ercise ordinary   care   to   avoid   the   Injury? 
If  he  did,  the  plaintiff  could  not  recover,  no 
matter  how  wanting  the  servant  may  have 
been  in  general  competency;  while,  if  he  did 
not  exercise  such  care,  plaintiff  was  entitled 
to  recover,  even  if  the  servant  possessed  the 
utmost  degree  of  efficiency  and  skill  in  the 
performance  of  his  duty.    The  sole  question 
therefore  was,  what  was  the  conduct  of  the 
servant  at  the  time?  and  this  was  to  be  un- 
embarrassed by  any  consideration  of  his  gen- 
eral qualifications.    The  latter  consideration 
is  proper  where  the  defendant  is  required 
to  exercise  the  highest  or  utmost  degree  of 
care,  and  Is  held  responsible  for  slight  negli- 
gence.    Boyce   v.    Stage   Co.,   25    CaL    468: 
Ficken  v.  Jones,  28  Cal.  618.    In  such  a  case 
the  inquiry  becomes  pertinent,  but  not  here. 
Deer.  Neg.  !  407;  2  Thomp.  Neg.  408;   Jacobs 
V.  Duke,  1  E.  D.  Smith,  271;   Chase  v.  Rail- 
road  Co.,  77  He.  62.    These  principles   have 
been  expressly  approved  and  followed   by 
this  court.    Towle  v.  Improvement   Co.,   98 
Cal.  342,  33  Pac.  207,  and  see  the  large  num- 
ber of  citations  there  made. 

The  court  also  charged  the  Jury  that  it 
was  the  duty  of  a  person  or  company  oper- 
ating such  a  road  upon  the  streets  of  a  city 
to  provide  "proper  cars  and  appliances,  and 
to  provide  safe,  skillful,  watchful,  and  com- 
petent agents  or  servants  to  manage  the 
same."  This  is  complained  of,  as  requiring 
more  than  ordinary  care  at  the  hands  of  de- 
fendant; that  to  require  it  to  provide  safe 
servants  is,  in  effect,  to  make  it  an  Insuivf 
of  their  character  for  fitness;  whUe.  as  to 
plaintiff,  it  is  not  such.  It  is  undoubtedly 
the  duty  of  one  engaged  in  the  business  of 
defendant  to  provide  the  character  of  swar- 
ants   defined   in  the'  instruction,    and    none 
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otber;  bnt.  In  performing  that  duty,  the  de- 
fendant, so  far  ail  Its  obligation  to  the  plain- 
tiff is  concerned,  was  only  called  upon  to 
exercise  ordinary  care;  and  the  Jury  should 
have  been  so  informed.  The  instruction  was 
deficient  in  this  qualification.  Nor  do  we 
think  the  Instruction  given  on  behalf  of  de- 
fendant, as  to  the  degree  of  care  required 
of  its  servants,  the  equivalent  of  such  quali- 
fication. We  thinlt  the  court  should  have  re- 
frained from  charging  that  the  law  does  not 
i-equlre  parents  to  keep  an  attendant  with 
their  young  children;  and  that  they  are  not 
required  to  shut  them  up.  While,  abstract- 
ly speaking,  these  things  are  perfectly  true, 
the  question  of  whether  such  precautions 
are  necessary,  under  any  given  circumstan- 
ces, to  constitute  ordinary  care  for  the  safe- 
ty of  their  children,  with  which  parents  are 
charged,  is  one  of  fact  for  the  Jury,  and  not 
for  the  court  to  determine  as  matter  of  law. 
It  Is  not  unlikely  that  this  instruction  may 
have  had  a  material  bearing,  to  the  preju- 
dice of  defendant,  upon  the  determination 
by  the  Jury  of  the  question  of  contributory 
negligence  of  the  parents  which  the  answer 
raised.  We  find  no  further  material  depar- 
ture from  a  proper  submission  of  the  case  in 
the  instructions. 

The  criticism  that,  by  the  instruction  that 
It  was  the  duty  of  the  motorman  to  use 
"proper  caution"  In  the  conduct  of  his  mo- 
tor, the  Jury  were  authorized  to  hold  him  to 
a  higher  degree  of  care  than  required,  is  not 
tenable.  The  language  was  qualified  and 
limited  by  the  further  charge  that  the  de- 
gree of  care  or  caution  required  to  be  exer- 
cised was  only  ordinary  care. 

A  careful  review  of  the  evidence  satisfies 
us  that  the  contention  that  there  was  not 
sufficient  evidence  to  convict  the  defendant 
of  any  negligence  cannot  be  sustained.  We 
regard  the  evidence  on  the  question  as  to 
whether  the  car  could,  by  the  exercise  of  or- 
dinary care,  have  been  stopped  in  time  to 
avoid  contact  with  the  plaintiff,  as  substan- 
tially conflicting. 

Upon  the  question  of  contributory  negli- 
gence by  plaintifTs  parents,  assuming  that 
such  negligence  clearly  appears,  neverthe- 
less the  question  whether,  notwithstanding 
such  negligence,  the  defendant  could  have 
avoided  the  injury,  was  fairly  involved  in 
the  evidence,  and  the  case  in  that  regard 
■wras  a  proper  one  for  the  Jury. 

The  demurrer  to  the  complaint  was  prop- 
erly overruled.    While  the  negligence  was 
a-verred  in  general  terms,  such  mode  of  pre- 
senting the  facts  is  sufficient  in  this  char- 
si  cter  of  action,  where,  as  a  general  thing, 
tlie    more   specific  facts   are   more   largely 
-vcrithin  the  knowledge  of  the  defendant  than 
-eisat  of  the  plaintiff;  and  the  complaint  can- 
r»ot,  therefore,  be  held  open  to  the  objection 
c>:^   uncertainty.    House   v.   Meyer,  100  Cal. 
0&2,  35  Pac.  308;    Davies  v.  Steamship  Co., 
S&  Cal.  280,  26  Pac.  827;    Bliss,  Code  PI.  $ 
3il;  Doe  V.  Sanger,  78  Cal.  150,  20  Pac.  366. 


For  the  errors  above  pointed  out,  the  judg- 
ment and  order  must  be  reversed,  and  a  new 
trial  granted.    It  is  so  ordered. 

We  concur:  HARRISON,  J.;  TEMPLE,  J. 


(US  Cal.  655) 
SYMONS  et  al.  v.  CITY  AND  COUNTY  OF 

SAN  FRANCISCO.     (No.  15,068.) 
(Supreme  Court  of  California.     Jan.  8,  1887.) 

MuKiciPAi.  CoKPonATios  —  Vacation  op  Strbbts 
— Parties  in  Interest. 
The  only  persons  who  can  complain  of  the 
vacation  of  a  street  in  whole  or  in  part  are  the 
owners  and  occupants  of  lands  adjoining,  or 
through  which  runs,  that  part  of  the  street 
which  it  is  proposed  to  vacate. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  James  M.  Troutt, 
Judge. 

For  opinion  in  department,  see  42  Pac.  913. 
Affirmed. 

HENSHAW,  J.  Upon  consideration  in  bank" 
the  opinion  heretofore  rendered  in  department 
is  adhered  to  and  adopted.  A  taxpayer  is  per- 
mitted to  maintain  an  act-on  to  restrain  the 
improper  diversion  or  use  of  the  public  funds, 
or  to  compel  an  official  to  do  some  act  whose 
omission  would  increase  his  biu-den  as  a  tax- 
payer. In  Iwth  cases  the  ultimate  object  is  the 
same,— to  escape  the  imposition  of  an  increased 
taxation,  which,  except  for  his  right  of  action, 
would  be  by  direction  or  indirection  illegally 
thrust  upon  hisa.  No  such  consideration  is  here 
presented.  It  is  not  made  to  appear  that  any 
additional  burden  or  expense  is  to  be  imposed 
upon  plaintiffs  as  taxpayers,  or  that  any  ex- 
pense at  all  attends  the  proposed  vacation. 
While  plaintiffs  show  that  they  are  property 
owners,  they  show,  also,  that  they  are  not 
owners  of  property  abutting  upon  the  streets 
proposed  to  be  closed.  Owners  of  abutting 
property  have  a  special  easement,  which  is 
property,  upon  the  fronting  street.  Eachus  v. 
Railway  Co.,  103  Cal.  614,  37  Pac.  750;  Bige- 
low  V.  Ballerino,  111  Cal.  559,  44  Pac.  307. 
But  it  is  well  settled  that  owners  of  other 
realty  have  no  such  property  In  a  street  as  en- 
titles them  to  damages  for  its  vacation.  What- 
ever detriment  or  inconvenience  they  may  suf- 
fer by  the  closing  of  the  street  they  bear  in 
common  with  tlie  community  at  large,  for  the, 
public  convenience  and  welfare,  as  decreed  by 
the  proper  legislative  authorities  In  ordering  the 
vacation.  Coster  v.  Mayor,  etc.,  43  N.  Y.  414; 
Insurance  Co.  v.  Stevens,  101  N.  Y.  411,  5  N. 
E.  3,')3;  Smith  v.  City  of  Boston,  7  Cush.  254; 
Castle  V.  County  of  Berkshire,  11  Gray,  26; 
City  of  East  St.  Louis  v.  O'Flynn,  119  111. 
200,  10  N.  E.  395;  Heller  v.  Railroad  Co.,  28 
Kan.  625;  Kimball  v.  Homan,  74  Midi.  690, 
42  N.  W.  167.  In  HeUer  v.  Railroad  Co., 
supra,  the  court  refused,  at  the  instance  of  an 
owner  of  nonabutting  property  to  enjoin  pro- 
ceedings looking  to  tlie  vacation  of  a  street, 
Iiolding  that  there  was  no  such  special  interest 
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or  property  lu  plaintiff  as  would  entitle  her  to 
maintain  the  proceeding.  In  Kimball  v.  Homan, 
supra,  the  precise  question  here  presented  was 
considered  and  determined.  The  proceeding 
was  in  certiorari,  and  it  was  declared  that  the 
only  persons  who  can  seek  a  review  of  pro- 
ceedings to  discontinue  a  highway  In  whole  or 
in  part  are  the  owners  and  occupants  of  land 
through  or  adjoining  which  it  is  proposed  to 
discontinue  the  road,  which  adjacency  is  con- 
fined to  the  part  discontinued.  If,  as  plaintiffs 
contend,  the  proceedings  of  the  supervisors 
looking  to  the  vacation  of  the  streets  are  void, 
there  Is  no  occasion  for  the  interposition  of 
equity  (Oakland  v.  Carpentler,  21  Cal.  642, 
«66);  for  plaintiffs  would  have  adequate  rem- 
edies at  law  for  any  illegal  and  improper  ob- 
structions of  the  streets.  The  judgment  is  af- 
firmed. 

We  concur:  McFARLAND,  J. ;  VAN  FLEET, 
J.;  TEMPLE,  J.;  HARRISON.  J. 


(115  Cal.  496) 

SENIOR  et  al.  v.  ANDERSON  et  al.    (L.  A. 

119.) 

(Supreme  Court  of  California.    Dec.  31,  1896.) 
Watbrs— Appropkiation— Beneficiai,  Usb— Evc- 

DBNCB  —  ReASONABI.B    TiME   POR   APPLICATION  — 

Adverse  Possession— Runsiso  op  Limitatioxs 
— Specific  Pebformance— Parties. 

1.  The  quantity  of  water  appropriated,  as  well 
ns  the  validity  of  the  appropriation  itself,  must 
be  determined  by  the  pun'ose  of  the  diversion 
and  the  use  of  the  water  diverted,  and  not  by 
the  mere  fact  of  diversion. 

2.  On  the  issue  of  the  acreage  which  had  been 
irrigated  from  a  ditch,  and  the  quantity  of  wa- 
ter that  could  have  lieeu  beneficially  used  for 
that  purpose,  there  was  evidence  that,  at  no 
time  since  the  appropriation  of  the  water,  had 
there  been  more  land  in  cultivation  than  there 
was  at  the  time  of  the  trial;  that  there  were 
39  acres  in  trees;  that  the  total  quantity  in  cul- 
tivation was  Ijetween  40  and  (>0  acres;  that  the 
proprietor  had  "intended  to  bold  the  water  and 
keep  it,  and  irrigated  the  hills  for  that  pur- 
pose"; and  that  it  would  take  40  inches  of 
water,  used  all  the  time,  to  irrigate  the  place 
properly.  There  was  no  evidence  that  any 
other  portions  of  the  proprietor's  land  were  ca- 
pable of  irrigation,  or  that  more  than  40  inches 
would  ever  be  required  for  the  proper  cultiva- 
tion of  all  the  irrigable  land.  The  proprietor 
had  diverted  78.77  inches,  and  it  was  conceded 
that  the  water  was  then  being  used  to  irrigate 
about  200  acres  of  land  besides  the  proprietor's. 
Ueld,  that  a  finding  that  the  proprietor  had  ap- 
l)ropriated  all  of  the  78.77  inches  by  using  it 
for  a  beneficial  purpose  was  not  justified  by 
the  evidence.    McFnrland,  J.,  dissenting. 

3.  A  proprietor  of  a  water  right  is  entitled 
to  so  much  water  as  he  can  put  to  a  useful  pur- 
pose on  his  lands  within  a  reasonable  time  by 
the  use  of  reasonable  diligence;  and,  after  10 
years  from  the  date  of  the  diversion,  it  will  be 
presumed  that  he  has  brought  under  cultivation 
.ill  the  land  intended  by  him  for  cultivation  by 
the  use  of  water. 

4.  Where  there  are  two  appropriations  of  wa- 
ter, and  the  first  proprietor  st'Cks  to  enlarge  his 
appropriation  by  adverse  possession  as  against 
the  second  proprietor,  the  mere  construction  of 
ditches,  or  the  laying  of  pipes  by  him  for  the 
purpose  of  using  the  water  on  other  lands  out- 
side his  own,  do  not  constitute  notice,  since  he 
has  the  right  to  conduct  there  at  least  bis  origi- 


nal appropriation,   but  the  adverse  possession 
begins  only  with  the  actual  use  of  the  water. 

5.  A  finding  that  plaintiffs  are  not  entitled  to 
the  specific  performance  of  an  oral  contract  on 
the  ground  of  part  performance  will  not  be  dis- 
turbied,  where  the  evidence  is  conflicting  and  It 
does  not  clearly  appear  that  the  acts  relied  on 
as  part  performance  are  attributable  to  the 
contract  sought  to  be  enforced. 

6.  In  an  action  to  quiet  plaintiffs'  title  to  cer- 
tain waters  of  a  stream,  where  defendants  claim 
from  the  same  source,  and  the  water  used  by 
them  is  diverted  by  the  same  ditch,  and  their 
claims  of  right  affect  plaintiffs'  right,  they  are 
properly  joined  aa  parties  defendant,  even  if 
their  claims  are  asserted  as  Individuals. 

Commissioners'  decision.  In  bank.  Appeal 
from  superior  court,  Ventura  county;  B.  T. 
Williams,  Judge. 

Action  by  Edwin  Senior  and  others  against 
3.  C.  Anderson  and  others  to  quiet  title  to 
a  water  right.  From  a  judgment  In  favor  of 
defendants,  and  an  order  denying  a  new  trial, 
plaintiffs  appeal.    Reversed. 

H.  L.  Poplin,  for  appellants.  J.  B.  Chap- 
man, for  respondents. 

HAYNES,  C.  Action  to  quiet  title  to  a 
water  right  The  defendants  had  judgment, 
and  the  plaintiffs  appeal  therefrom,  and  also 
from  an  order  denying  a  new  trial. 

In  1883  J.  D.  Hines  settled  upon  160  acres 
of  public  land  through  which  a  small  moun- 
tain stream  known  as  "San  Antonio  Creek" 
flowed,  and  constructed  a  dam  and  ditch  by 
which  be  diverted  from  said  stream  about 
79  inches  of  water,  and  discharged  the  same 
upon  said  laud.  No  notice  of  said  appropria- 
tion Is  shown  to  have  been  made,  and  Its 
purpose  and  the  quantity  of  water  appropriat- 
ed can  only  be  determined  from  Its  subse- 
quent use.  That  a  valid  appropriation  may 
be  so  made,,  see  Wells  v.  Mantes,  99  CaL  583, 
34  Pac.  324.  The  defendants  claim  under 
said  appropriation.  Edwin  Senior,  one  of  the 
plaintiffs,  in  1886  settled  upon  160  acres  of 
public  land  below  the  Hines  place,  through 
which  said  stream  also  ran,  and  on  October 
29, 1887,  posted  a  notice  claiming  to  appropri- 
ate 50  inches  of  the  water  of  said  stream, 
measured  under  a  4-inch  pressure,  and  con- 
structed a  ditch  to  convey  the  same  for  uso 
upon  his  said  land.  J.  D.  Hines  died  in 
December,  1880,  and  Alice  Hines  obtained  a 
patent  for  the  land  occupied  by  J.  D.  Hines 
In  his  lifetime  October  2.5,  1889,  and  Senior 
obtained  a  patent  to  his  land  October  30, 
18!)0.  The  other  plaintiffs  are  vendees  of  por- 
tions of  Senior's  land  and  water  right.  The 
Hines  ranch,  above  mentioned,  was  conveyed 
by  Alice  Hines  to  E.  S.  and  W.  L.  Hall,  Au- 
gust 21,  1888,  together  with  the  water  right 
appurtenant  thereto,  and  on  June  15,  188i), 
the  Halls  con%'eyed  said  water  right— but  not 
the  land— to  the  Ojal  Valley  Water  Company, 
a  corporation.  The  persons  named  as  defend- 
ants are  the  members  of  an  unincorporated 
association,  or  partnership,  composed  of  the 
stockholders  of  said  corporation,  to  which  as- 
sociation said  corporation  conveyed  its  watei 
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right  May  5,  1894.  The  agreement  by  which 
the  association  was  formed  divides  the  In- 
terest acquired  into  1,000  shares,  being  the 
same  number  of  shares  issued  by  the  cor- 
poration, and  the  said  agreement  fixed  the 
nnmbtf  of  shares  to  which  each  member 
of  the  association  was  entitled.  The  corpora- 
tion was  thereupon  dissolved. 

The  principal  question  Is  as  to  the  suffi- 
ciency of  the  evidence  to  Justify  the  sixteenth 
finding,  which  is  as  follows:  "That  J.  D. 
Hlnes  settled  upon  certain  lands  riparian  to 
the  said  San  Antonio  creek,  and  above  the 
lands  of  the  plaintiflfs  In  this  action,  in  1883, 
and  all  the  water  fiowing  in  the  said  San 
Antonio  creek  to  and  npon  the  lands  of  tUe 
said  J.  D.  Hlnes,  in  the  said  year  1883  and 
ever  since,  in  the  ordinary  stages  of  the 
water,  was  necessary  for  uses  upon  the  said 
land  so  occupied  by  the  said  J.  D.  Hines  for 
agriculturfll  and  domestic  uses,  and  all  of 
said  water  fiowing  in  the  said  stream  in  ordi- 
nary stages,  and  to  the  amount  of  78.77 
Inches,  was  diverted  from  the  said  stream 
by  the  said  J.  D.  Hines  and  used  upon  the 
said  lands  until  the  death  of  the  said  J.  D. 
Hlnes,  and  ever  since."  Whatever  water 
rights  were  acquired  by  Hines  were  acquired 
by  appropriation.  Senior's  appropriation  hav- 
ing been  made  prior  to  the  acquisition  of 
tlOe  by  Alice  Hines,  no  riparian  rights  at- 
tached to  Hlnes'  lands  which  could  afitect 
Senior's  appropriation.  Her  patent  was  ex- 
pressly made  "subject  to  all  accrued  water 
rights";  and  as  the  two  appropriations  above 
mentioned,  whatever  may  be  their  respective 
quantities,  equal  or  exceed  the  entire  flow 
of  the  stream  during  the  Irrigating  season, 
tbe  question  of  riparian  rights  does  not  arise 
in  this  controversy. 

The  evidence  is  quite  clear  that  the  capac- 
ity of  the  Hines  ditch  was  practically  the 
same  in  1883  that  it  is  now,  and  that  during 
all  the  time  since  1883  the  water  ran  through 
It  to  Its  full  capacity  when  there  was  suffi- 
cient water  in  the  stream  to  fill  it,  and,  when 
there  was  less,  that  it  was  all  diverted,  ex- 
cept so  much— a  small  quantity— as  seeped 
through  the  dam  by  which  the  water  was 
turned  Into  the   ditch.    But  that   is   by  no 
means  conclusive  of  the  quantity  of  water 
appropriated,  nor  is  it,  without  showing  a 
useful  purpose  to  which  the  water,  or  some 
of  It,  was  applied,  evidence  of  any  appropria- 
-tion.    The  purpose  of  the  diversion  and  the 
use  of  the  water  diverted  are  the  general 
-eests  of  a  valid  appropriation,  as  well  as  of 
•trlie  quantity  appropriated.    None  of  the  water 
diverted  by  the  Hines  ditch  was  used  upon 
gm-ny  other  than  the  Hines  land  until  after 
-tbe  conveyance  of  the  water  right  by  the 
Halls  to  the  corporation,  which  was  nearly 
•fwo  years  after  the  appropriation  by  Senior. 
•XMie   extent   of   the   Hlnes   appropriation   is 
<:imerefore  not  enlarged  by  the  subsequent  use 
o^    the  water  by  the  corporation  upon  other 
I^nds,  but  must  be  determined  by  the  use 
^a;gX)n  the  lands  for  which  the  water  was  ap- 


propriated. The  quantity  of  land  cultivated 
and  irrigated  by  Hines  and  his  successors 
until  the  time  of  the  trial  is  uncertain,  but 
that  no  greater  quantity  of  land  was  culti- 
vated ux>on  the  Hines  ranch  at  any  time 
than  was  under  cultivation  at  the  time  of  the 
trial  is  clear,  while  the  preponderance  of  the 
testimony  is  that  it  was  formeily  much  less. 
As  to  the  quantity  of  land  being  irrigated 
upon  the  Hines  ranch  at  the  time  of  the 
trial,  one  of  the  defendants,  W.  L.  Hall,  who 
is  in  charge  of  that  property,  testified  that, 
at  that  time,  there  were  "39  acres  In  trees, 
no  alfalfa,"  and  that  "there  are  about  200 
acres  being  irrigated  from  the  same  stream 
now  outside  of  the  old  Hlnes  ranch."  No 
witness  put  the  quantity  of  land  that  Is  or 
has  been  Irrigated  upon  the  Hines  ranch  at 
more  than  40  to  50  acres.  E.  S.  Hall,  also 
a  defendant,  testified  as  follows:  "X  am  son- 
in-law  of  Judge  Hines,  and  took  charge  of 
the  place  after  his  death  until  August,  1888. 
When  I  took  charge  of  it  in  1887  the  flumes 
and  ditches  were  practically  what  they  are 
now.  The  ditch  extended  down  past  the 
house,  and  the  water,  after  running  off  the 
Hines  land,  went  down  a  little  stream  or  ra- 
vine, but  did  not  reach  Senior's  land  again, 
but  would  reach  the  creek  again  about  three 
miles  below,  if  it  did  not  sink  into  the  sand 
or  earth.  The  ditch  and  flume  was  kept  in 
use  continuously  as  It  was  possible.  Judge 
Hines  intended  to  hold  the  water  and  keep 
it,  and  he  Irrigated  the  hills  for  that  pur- 
pose. He  got  domestic  water  from  another 
stream.  I  do  not  know  how  much  was  irri- 
gated In  1887.  In  the  summer  months  all 
the  water  was  turned  into  our  flume,  and 
only  seepage  would  go  down  to  Mr.  Senior's 
flume."  A  little  later  this  witness  repeated 
tbe  foregoing  statement  in  almost  tbe  same 
words.  Including  tbe  statement  that  Hines 
"irrigated  the  hillsides  for  the  purpose  of 
holding  the  water."  Miguel  Erro  testified 
that  he  commenced  to  work  for  Judge  Hlnes 
in  1883,  and  helped  to  construct  the  ditch 
and  flume;  that  the  land  was  cultivated  "for 
alfalfa,  for  orange  and  lemon  trees,  and  for 
barley."  "It  [the  water]  was  taken  north  of 
the  house,  but  afterwards  ran  down  the 
creek  right  by  the  house.  •  •  •  When  I 
said,  in  1883,  when  the  water  ran  through 
this  ditch  and  flume,  it  passed  again  into 
the  stream,  I  mean  the' little  creek  where 
the  house  is.  The  water  may  return  to  San 
Antonio  creek,  but  it  would  be  way  down." 
George  Stewart  testified  that  It  was  hard  to 
estimate  bow  much  Judge  Hines  had  under 
cultivation.  It  was  In  patches;  that  he  used 
to  Irrigate  a  great  deal  of  it  for  pasturage; 
that  he  judged  there  were  about  ."iO  acres 
Irrigated  by  Judge  Hines,  altogether.  In 
1885-80.  E.  S.  Hall,  the  present  occupant 
of  the  Hines  ranch,  testified  that  k  would 
take  40  Inches  used  all  the  time  to  irrigate 
the  place  properly;  that  "this  year"  he  had 
25  Inches,  and  would  have  been  glad  to  have 
had  more. 
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There  was  no  eyidence  tending  to  show 
that  any  portion  of  the  Hines  ranch  other 
than  that  now  irrigated  is  capable  of  irriga- 
tion, or  that  any  larger  quantity  of  water 
than  that  mentioned  by  B.  S.  Hall  is  or  ever 
would  be  required  for  the  cultivation  of  all 
the  irrigable  land  on  that  ranch.  This  fact, 
together  with  the  further  conceded  fact  that 
the  water  diverted  by  the  Hlnes  ditch  is 
now  used  to  irrigate  from  180  to  200  acres 
of  land  outside  of  the  Hines  ranch,  gives 
great  force  to  the  testimony  of  E.  S.  Hall, 
whose  relation  to  Judge  Hines  gave  him  am- 
ple opportunity  to  know,  the  facts,  that  he 
irrigated  the  hillsides  for  the  purpose  of 
holding  the  water,  and  that  water  was  per- 
mitted to  flow  off  in  the  little  stream  or  ra- 
vine which  connected  with  San  Antonio 
creek  some  three  miles  below.  This  evi- 
dence clearly  shows  that  the  quantity  of  wa- 
ter claimed  by  defendants  under  the  Hines 
appropriation  largely  exceeds  the  quantity 
put  to  any  useful  purpose  on  the  Hines 
ranch,  and  therefore  exceeds  the  quantity 
actually  appropriated.  While  the  quantity 
of  water  appropriated  for  use  upon  the  Hines 
land  is  the  measure  of  the  quantity  appro- 
priated by  Hines,  we  do  not  hold  that  the 
water  so  appropriated  may  not  be  used  upon 
other  lands;  but  the  fact  that  other  lands 
may  be,  or  are,  irrigated  from  the  Hines 
ditch,  does  not  affect  the  quantity  of  water 
appropriated.  In  Atchison  v.  Peterson,  20 
Wall.  514,  Justice  Field,  delivering  the  opin- 
ion, said:  "The  right  to  water  by  prior  ap- 
propriation is  limited  in  every  case  in  quan- 
tity and  quality  by  the  uses  for  which  the 
appropriation  is  made.  A  different  use  of 
the  water  subsequently  does  not  affect  the 
right.  That  is  subject  to  the  same  limita- 
tions, whatever  the  use.  The  appropriation 
does  not  confer  such  an  absolute  right  to  the 
body  of  the  water  diverted  that  the  owner 
can  allow  it,  after  its  diversion,  to  run  to 
waste,  and  prevent  others  from  using  it  for 
mining  or  other  legitimate  purposes."  See, 
also,  the  California  cases  there  cited,  and 
Simmons  v.  Winters,  21  Or.,  35,  27  Pac.  7; 
Barnes  v.  Sabron,  10  Nev.  243;  Hindman  v. 
Rlzor,  21  Or.  112,  27  Pac.  13.. 

We  do  not  hold  that  the  Hlnes  appropria- 
tion is  limited  by  the  quantity  of  water  he 
could  put  to  a  useful  purpose  upon  his  land 
the  first  or  second  year,  but  to  such  quantity 
as  he  could  put  to  a  useful  purpose  upon 
his  land  within  a  reasonable  time  by  tlie  use 
of  reasonable  diligence.  "To  entitle  the  de- 
fendant, however,  to  the  benefit  of  such  an 
appropriation,  he  should  within  a  reasonable 
time  apply  the  water  to  such  beneficial  use. 
As  fast  as  he  could  reasonably  put  bis  home- 
stead into  cultivation,  be  is  entitled  to  di- 
vert and  use  the  water  for  that  purpose. 
The  rule-  established  in  Simmons  v.  Winters, 
supra,  is  Just  and  reasonable;  but  It  is  not 
intended  that,  because  a  prior  appropriator 
is  entitled  to  a  given  quantity  of  water  nec- 
essary to  irrigate  the  lands  he  intends  to 


cultivate,  he  can  suspend  bla  improTements 
an  unreasonable  time,  and  then,  by  adding 
to  the  area  of  his  cultivated  land,  be  re- 
stored to  his  original  intentional  diversion, 
when  subsequent  appropriators  have  acquir- 
ed rights  upon  the  stream.  The  fact  that  be 
for  an  unreasonable  time  delays  additional 
cultivation  should  be  construed  into  an 
abandonment  of  his  original  claim  to  divert 
a  sufficient  quantity  to  irrigate  his  whole 
tract,  and  his  appropriation,  after  such  un- 
reasonable delay,  should  be  confined  to  snch 
necessary  use  as  applied  to  the  lands  he  bad 
cultivated  within  a  reasonable  time."  Cole 
V.  liOgan,  24  Or.  304,  33  Pac.  568.  See,  alao, 
Simmons  v.  Winters,  supra,  and  Barnes  v. 
Sabron,  supra.  We  think  that  the  time 
elapsing  after  1883  was  ample  to  bring  un- 
der cultivation  all  the  land  upon  the  Hlnes 
place  intended  for  cultivation  by  the  use  of 
water,  and  the  voluntary  disposition  by  the 
present  owner  of  the  Hines  land  of  so  much 
of  the  water  as  Is  not  now  used  thereon,  for 
use  upon  the  land  of  others.  Justifies  the 
conclusion,  upon  the  evidence  before  us,  that 
the  appropriation  made  by  Hines  should  be 
restricted,  as  against  the  plaintiffs,  to  the 
quantity  of  water  now  reasonably  necessary 
for  the  irrigation  of  the  Hines  land  under 
cultivation  when  this  action  was  commenced. 
We  therefore  conclude  that  said  finding  la 
not  justified  by  the  evidence,  though  It  is 
immaterial  to  the  plaintiffs  where  said  quan- 
tity of  water  is  used,  and  that  the  use  of  the 
water  upon  other  lands  is  therefore  a  false 
quantity  in  the  problem  as  to  the  qoantity 
appropriated  by  Hines,  and  whether  that 
quantity  has  been  increased  must  depend  up- 
on the  question  whether  the  right  to*  a  larger 
quantity  has  been  acquired  by  an  adverse 
use  for  the  period  of  five  years,  the  defense 
of  the  statute  of  limitations  having  been 
pleaded  by  the  defendants. 

The  diversion  through  the  Hines  ditcli  of 
water  not  necessary  for  a  useful  purpose 
for  any  length  of  time  would  not  give  a  right 
as  against  the  plaintiffs,  and  therefore  the 
application  of  the  water  to  a  beneficial  pur- 
pose upon  other  lands  by  the  defendants,  w 
their  predecessor  in  interest,  the  Ojal  Valley 
Water  Company,  must  mark  the  beginning 
of  the  adverse  use.  These  other  lands  never 
belonged  to  Hines,  or  to  any  owner  of  the 
Hines  land,  and  the  evidence  is  without  con- 
flict that  no  water  was  used  except  upon  the 
Hlnes  ranch  until  after  the  conveyance  of 
the  water  right  by  the  Halls  to  said  corpon- 
tlou.  That  conveyance  was  made  June  15. 
18S0,  and  the  complaint  In  this  action  was 
filed  August  4,  1804.  At  what  date  the  ose 
of  the  water  by  the  corporation  upon  thft- 
outside  lands  was  commenced  nowhere  ap- 
pears. Unless  an  adverse  use  commencetl 
on  or  before  August  4,  1889,  no  right  was 
acquired  by  adverse  user.  It  may  be  proper 
to  add,  in  view  of  another  trial,  that  tb« 
mere  construction  of  ditches  or  the  layia^ 
of  pipes  for  the  purpose  of  using  the  water 
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upon  ofbeir  lands  outside  of  the  Hines  ranch 
did  not  constitute  such  adverse  user  as 
wonld  set  the  statute  in  motion,  since  no 
right  could  be  acquired  adversely  to  Senior 
otherwise  than  by  the  actual  use  of  the  wa- 
ter. Besides,  whatever  right  to  the  water 
Hlnes  or  his  successors  in  Interest  in  the 
Hlnes  ranch  acquired— and  as  we  have  seen 
some  right  was  acquired— was  conveyed  by 
the  Halls  to  the  corporation.  There  was, 
therefore,  some  water  which  the  corporation 
had  the  right  to  conduct  to  said  outside 
lands,  and  the  construction  of  ditches,  there- 
fore, could  not  be  notice  to  Senior  of  any 
adverse  claim  to  the  water;  for,  in  the  ab- 
sence of  the  statutory  notice,  an  appropria- 
tion of  water  can  only  be  made  by  its  ac- 
tual diversion  and  use.  The  Halls,  in  their 
conveyance  to  the  corporation,  reserved  all 
riparian  rights  attaching  to  their  lands,  but 
did  not  reserve  any  right  to  the  water  ac- 
quired under  the  Hlnes  appropriation;  and 
all  the  right  they  have  since  had  to  water 
upon  the  Hines  ranch  was  acquired  by  them 
as  stockholders  in  the  corporation,  or  as 
shareholders  in  the  association  Icnowa  as  the 
San  Antonio  Water  Company.  Indeed,  at 
the  time  of  their  conveyance  of  the  water 
right  to  the  corporation,  no  riparian  rights 
existed,  the  title  to  said  lands  being  still  in 
the  United  States;  and  no  subsequent  ri- 
parian rights  could  exist  affecting  either  the 
Hines  or  the  Senior  appropriation,  such  prior 
accrued  rights  being  expressly  reserved  in 
the  patents. 

Plaintiffs  further  alleged  in  their  complaint 
that  a  certain  compromise  agreement  was 
made  between  them  and  the  said  corpora- 
tion, by  which  Senior  was  to  convey  to  the 
corporation  whatever  rights  he  had  as  an 
approprlator  and  riparian  proprietor,  and  turn 
into  the  flume  of  the  corporation  all  the  water 
coming  Into  his  ditch;  the  corporation,   on 
Its  part,  to  turn  out  to  Senior  and  his  gran- 
tees one-tenth  of  all  the  water  In  their  flume, 
or  which  might  thereafter,  by  development 
or  otherwise,  be  caused  to  flow  therein,  and 
would  also  secure  to  plaintiffs  the  right  of 
way  for  pipes  or  ditches  to  convey  said  water 
to  plaintiffs'  land  across  the  Intervening  pri- 
vate  lands.   And  plaintiffs,  while  asserting 
their  rights  as  riparian  proprietors,  and  also 
under  Senior's  appropriation,   prayed  for  a 
si»ecific    performance    of    said    compromise 
agreement    A     proposition     covering     the 
ground  above  stated  was  made  In  a  letter 
•written  by  Mr.  Hall,  then  president  of  the 
corporation,  to  Mr.  Senior,  but  It  was  qual- 
ified so  as  to  express  what  he  was  personally 
•willing   to    do,   and    would   advise   the   cor^ 
poratlon  to  accept.    A  connection  of  the  Senior 
43itcta  was  in  fact  made  in  accordance  with 
said  proposition,  and  Hall  turned  out  from 
the  flume  of  the  corporation  approximately 
tliat  proportion  of  the  water  for  Senior's  use. 
OThis  was  about  April,  1892,  and  the  water 
so  turned    out    continued  to  flow  to  Senior 
:from  that  time  until  the  time  of  the  trial. 


Senior  and  his  co-plaintiffs  prepared  and  ex- 
ecuted a  deed  for  the  purpose  of  consum- 
mating this  compromise,  and  deeds  were  pre- 
pared at  the  instance  of  Hall  for  the  convey- 
ance of  said  right  of  way  to  the  plaintiffs, 
but  no  deeds  were  ever  delivered,  though 
plaintiffs  notified  Hall  that  theta:  deed  was 
executed  and  ready  for  delivery.  A  large 
part  of  the  evidence  In  the  case  was  directed 
to  this  question,  and  from  which  it  appeared 
that  the  change  made,  and  plaintiffs'  use  of 
the  water  from  defendants'  flume  for  two 
years,  was  with  the  knowledge  of  most,  if 
not  all,  of  the  directors  and  stockholders  of 
the  corporation  and  its  successor,  the  San 
Antonio  Water  Company.  Mr.  Hall  testified 
that  the  connection  was  made  with  the  com- 
pany's flume  for  experimental  purposes,  and 
the  matter  was  not  consummated  because  the 
corporation  would  not  agree  to  the  com- 
promise, and  the  court  so  found.  Touching 
this  finding,  which  is  also  attacked  by  ap- 
pellants, it  need  only  be  said  that,  while 
much  of  the  evidence  seems  wholly  inconsist- 
ent with  defendant's  claim  that  It  was  not 
agreed  to,  the  conflict  in  the  evidence  would 
not  Justify  us  in  disturbing  the  finding,  es- 
pecially in  view  of  the  well-settled  doctrine 
that,  to  justify  the  specific  performance  of  a 
contract,  the  fact  of  the  existence  of  the  con- 
tract must  cleorly  appear,  and  that,  where 
part  performance  of  an  oral  contract  is  relied 
upon,  such  part  performance  must  be  clearly 
attributable  to  the  contract  sought  to  be  en- 
forced. Upon  plaintiffs  being  notified  to  dis- 
connect their  flume  from  that  of  the  defend- 
ants, this  action  was  commenced. 

The  complaint  alleged  that  the  individuals 
named  as  defendants  are  co-partners  under 
the  name  of  the  San  Antonio  Water  Company, 
and  the  court  found  that  the  defendants  are 
the  owners  of  the  water  rights  formerly  per- 
taining to  the  OJal  Valley  Water  Company, 
but  not  as  co-partners;  and  this  finding  is 
also  attacked.  The  question  whether  the  de- 
fendants are  co-partners,  or  are  a  voluntary 
association,  or  whether  they  hold  whatever 
rights  they  may  have  as  individuals,  is  im- 
material. They  claim  from  the  same  source, 
and  the  water  used  by  them  is  diverted  by 
the  same  ditch,  and  their  claims  of  right, 
whether  several  or  united  in  the  use  of  the 
water,  affect  the  right  of  the  plaintiffs;  and 
they  are  thereforer  even  if  their  rights  or 
claims  are  assnted  as  individuals,  properly 
Joined  as  parties  defendant  in  the  action  to 
quiet  the  title  of  the  plaintiffs.  Whether  the 
action  might  have  been  prosecuted  against  the 
association  without  naming  the  persons  com- 
posing it,  under  section  388,  Code  Civ.  Proc., 
need  not  be  considered. 

The  judgment  and  order  appealed  from 
should  be  reversed,  and  a  new  trial  granted. 

We  concur:     BELCHER,   C;  BRITT,   C. 

TEMPLE,  HENSHAW,  HARRISON,  and 
VAN  FLEET,  JJ.    For  the  reasons  given  in 
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the  foregoing  opinion,  tbe  Judgment  and  order 
appealed  from  are  reversed,  and  a  new  trial 
granted. 

McFARLAND,  J.  I  dissent.  The  action 
was  tried  without  a  Jury,  and  the  court  made 
very  full  findings.  Judgment  went  for  de- 
fendants, from  which,  and  also  from  an  or- 
der denying  their  motion  for  a  new  trial, 
plaintiffs  appeal.  Tbe  action  may  be  called, 
generally,  I  suppose,  an  action  to  quiet  plain- 
tiffs' title  to  certain  watera  of  a  stream 
called  "San  Antonio  Creek";  but  it  Is  ex- 
ceedingly difficult  to  tell  from  the  complaint 
what  the  psirticular  right  is  which  plaintiffs 
se^  to  have  declared,  or  what  the  particular 
wrong  is  of  which  they  complain.  It  would 
have  been  much  better  If  the  court  had  sus- 
tained the  demurrer  to  the  complaint,  at  least 
upon  the  grounds  of  ambiguity,  uncertainty, 
and  improper  Joining  of  causes  of  action. 
The  complaint  could  then  have  been  amend- 
ed so  as  to  have  shown  cleai'ly  what  tbe 
plaintiffs'  asserted  right  was. 

The  only  exceptions  presented  by  the  rec- 
ord are  to  the  insufficiency  of  the  evidence 
to  sustain  the  various  findings,  and,  of 
course,  these  exceptions  are  subject  to  the 
rule  that  a  finding  must  be  sustained  when 
there  is  substantially  conflicting  evidence  re- 
specting It.  The  complaint  and  the  prayer 
show  that  the  main  foundation  of  plaintiffs' 
asserted  rights  is  a  certain  contract,  alleged 
to  have  been  made  between  the  plaintiffs 
and  the  defendants,  touching  the  right  of  the 
plaintiffs  to  tap  and  malie  connections  with 
a  certain  ditch  of  defendants,  and  to  take 
water  from  it  at  the  point  of  connection.  But 
the  court  found  that  there  never  was  such  a 
contract,  and  it  is  sufficient  to  say  that  the 
evjdence  fully  warrants  that  finding. 

It  is  clear  beyond  all  question  that  In 
1883  one  J.  D.  Hines  settled  upon  certain 
United  States  public  lands  lying  on  and 
near  said  San  Antonio  creek,  and  in  that 
year  constructed  a  ditch  at  a  certain  point 
on  said  creek,  and  through  said  ditch  di- 
verted the  water  of  said  creek  to  the  ex- 
tent of  78.77  inches,  and  carried  the  same 
to  the  lands  upon  which  he  had  settled; 
that  the  defendants  are  the  successors  in 
interest  of  said  Hines  to  said  ditch  and 
water  right;  and  that  from  said  1883  to 
August  4,  18&4,  when  this  suit  was  com- 
menced, said  Hines  and  his  successors  in 
interest,  Including  these  defendants,  have 
continuously,  notoriously,  and  adversely  to 
all  the  world,  continued,  without  interrup- 
tion, to  divert  through  said  ditch  onto 
said  lands  all  the  water  of  said  creek  when 
said  water  was  not  greater  in  amount  than 
78.77  inches.  Several  years  after  said  1883, 
to  wit,  1886,  one  of  the  plaintiffs,  Edwin 
Senior,  also  settled  upon  a  tract  of  public 
land  on  and  near  said  creek,  and  on  the  3d 
of  November,  1887,  he  posted  a  notice  on 
said  creek  about  one  mile  below  the  head 
of  the  ditch  of  defendants  above  described. 


stating  that  he  claimed  the  water  there 
flowing  to  the  extent  of  50  Inches,  and  In- 
tended to  divert  the  same  by  a  ditch,  flume, 
etc.,  and  in  due  time  constructed  a  ditch, 
and  in  said  ditch  did  divert  from  tbe  stream 
at  divers  times  such  water  as  was  flowing 
therein  at  the  point  of  said  diversion  for 
use  upon  his  said  land. 

The  court  found  that  "when  the  water  of 
the  said  stream  flowing  to  defendants'  dam 
and  ditch,  as  hereinafter  mentioned,   was 
less  than  78.77  inches  of   water,   the   said 
plaintiffs  did  not  divert  any  water  from  the 
said  stream,  except  such  small  quantity  as 
might  seep  under  the  defendants'  dam,  or 
through  the  banks  of  the  stream  below  tbe 
dam  of  defendants."     The  court  also  found 
"that  J.  D.  Hines  settled  upon  certain  lands 
riparian  to  the  said  San  Antonio  creek  and 
above  the  lands  of  tbe  plaintiffs  in  this  ac- 
tion in  1883,  and  all  the  water  flowing  In 
said  San  Antonio  creek,  to  and  upon  the  lands 
of  said  J.  D.  Hines,  in  the  said  year  1883, 
and  ever  since,  in  the  ordinary  stages  of 
the  water,  was  necessary  for  uses  upon  the 
said  lands  so  occupied  by  the  said   J.  B. 
Hines   for   agricultural   and   domestic    pur- 
poses, and  all  the  said   water  flowing   in 
said  stream  in  ordinary  stages,  and  to  the 
amount  of  78.77  Inches,  was  diverted  from 
the  said  stream  by  the  said  J.  D.  Hines,  and 
used  upon  the  said  lands  until  the  death  of 
said  J.  D.   Hines,   and   ever  since."      Also. 
"the  court  further  finds  that  the  said  J.  D. 
Hines  and  his  successors  in  interest   have 
diverted  the  waters  of  said  Antonio  creek 
to  the  extent  of  78.77  inches,  measured  un- 
der a  4-inch  pressure,  and  have   used   the 
same   for   agricultural    and    domestic    pur- 
poses ever  since  the  year  1883,  so  long:  and 
during   every   portion   of   each    year    -wben 
that  amount  of  water  was  flowing  tbereln; 
and  when  less  than  said  78.77  Inches,  meas- 
ured under  a  4-Inch  pressure,  was  flo-wVns 
in  said  stream  at  or  above  the  dam   -where 
the  same  was  constructed  by  the   said   J. 
D.  Hines  In  1883,  then  the  said  J.  D.    Hines 
and  his  successors  in  Interest  diverted  and 
used  the  whole  of  the  said  water,  and  sucb 
use  has  been  open,  notorious,  and  adverse, 
and  under  a  claim  of  right,  peaceable,   con- 
tinuous, and  uninterrupted,  until  the   com- 
mencement of  this  action." 

It  is  contended  by  appellants  tbat  th« 
foregoing  findings  are  not  supported  by  the 
evidence.  This  contention,  however,  in  my 
opinion,  cannot  be  maintained.  As  to  tbf 
actual,  continued,  notprious  diversion  of  tb* 
amount  of  water  above  named  from  ISSK 
to  the  commencement  of  the  action  in  ISW. 
there  is  no  question  or  doubt  w-liatever 
The  whole  point  of  appellants'  eontenti>iii 
In  this  matter  Is  that,  during  the  earli,-r 
years  of  Hines'  possession  of  this  ditch  an., 
water  he  did  not  apply  the  whole  of  it  to 
a  beneficial  purpose;  that  is,  that  be  dM 
not  actually  use  the  whole  of  it  in  icrigati^ 
his  land.     The  point  made  is  that  aji  appr«- 
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priatlon  of  water  must  be  for  a  beneficial 
purpose,  ^nd  that  the  whole  of  the  water 
carried  by  the  ditch  was  not  used.  No 
doubt  the  rule  Is  that  there  cannot  be  a 
valid  appropriation  of  water  where  the  In- 
tent Is  merely  to  allow  It  to  run  to  waste. 
Mr.  Pomeroy  correctly  states  the  rule  as 
follows:  "In  order  to  make  a  valid  appro- 
priation of  water  upon  the  public  domain, 
and  to  obtain  an  exclusive  right  to  the  wa- 
ter thereby,  the  appropriation  must  be 
made  with  a  bona  fide  present  Intention 
of  applying  the  water  to  some  Immediate 
useful  or  beneficial  purpose,  or  in  present 
bona  fide  contemplation  of  a  future  appli- 
cation of  It  to  such  a  purpose,  by  the  par- 
ties thus  appropriating  It."  In  looking 
through  the  evidence,  It  seems  to  me,  that 
the  court  was  fully  Justified  in  finding  that 
the  appropriation  by  Hines  was  within  the 
principle  above  announced.  The  present 
defendants  became  owners  of  the  Hlnes 
ditch  and  water  right  more  than  five  years 
before  the  commencement  of  this  suit,  and 
there  is  no  doubt  that  they,  for  some  years 
before  the  commencement  of  the  suit,  ac- 
tually used  the  whole  of  this  water  for  a 
beneficial  purpose;  and,  while  there  is  some 
conflict  in  the  evidence  as  to  how  much 
water  Hlnes  used  during  the  first  years  of 
his  occupancy  of  the  land,  there  is  sufficient 
upon  that  point  to  justify  the  finding  of  the 
court.  Where,  as  in  this  case,  there  has 
been  beyond  a  doubt  a  continuous,  actual 
diversion  of  water  through  a  ditch,  and 
that  water  has  been  used  generally  for  a 
beneficial  purpose  for  a  period  more  than 
twice  as  long  as  the  period  of  limitation, 
it  would  be  a  dangerous  thing,  in  my  opin- 
ion, to  upset  a  right  thus  so  long  exercised 
upon  slight  evidence  that  the  whole  of  the 
water  was  not  continuously  used.  Title  to 
valuable  property  should  not  thus  be  haz- 
arded. And  where,  in  such  a  case,  a  trial 
court  or  jury  has  found  that  the  appropria- 
tion was  for  a  beneficial  purpose,  we  would 
not  be  warranted  in  overturning  such  find- 
ing unless  the  evidence  supporting  it  was 
"slight"  in  an  extreme  sense.  In  the  pres- 
ent case  I  see  no  reason  for  disturbing  the 
finding. 

There  are  no  other  features  of  the  case 
necessary  to  be  specially  noticed,  and  in 
my  judgment  the  conclusions  of  the  court 
below  should  not  be  disturbed. 


<U5  Cal.  667) 

PEOPLE  V.  KliOSS.     (Cr.  128.) 
<Supreme  Court  of  California.     Jan.  14,  1897.) 

SOMICIDE  —  INSANITT    AND    INTOXICATION   AS    DE- 
FENSES—INSTRUCTIONS— NEW   Trial- CuMCLA- 

TiTE  Evidence— DiLioENCE — Impeacqino  Ver- 
dict. 

1.  A  requested  instruction  that,  if  the  jury  be- 
lieved defendant,  by  reason  of  epilepsy,  or  long- 
continued  use  of  intoxicating  liquors,  was  in 
such  a  condition  of  mind,  etc.,  they  should  ac- 
quit, is  objectionable  as  an  instruction  in  rela- 


tion to  insanity,  because  of  the  confusion  of  in- 
toxication and  insanity. 

2.  Evidence  that  defendant  was  frequently 
under  the  influence  of  liquor,  and,  when  so  af- 
fected, was  abusive  and  quarrelsome,  and  that 
he  "had  been  drinking"  on  the  day  previous  to 
the  morning  on  which,  shortly  after  midnight, 
he  Ivillcd  deceased,  does  not  call  for  an  instruc- 
tion on  intoxication  at  the  time  of  the  killing. 

3.  Testimony  of  a  physician  who  attended  de- 
fendant at  the  time  of  an  injury,  that,  in  his 
opinion,  it  was  the  kind  of  an  injury  which 
would  produce  epilepsy,  is  but  cumulative  evi- 
dence, not  calling  for  a  new  trial:  the  physicians 
who  testified  as  experts  baring  had  all  the  data 
that  he  had,  and  more,  and  defendant's  expert 
having  testified  to  the  same  thing. 

4.  An  affidavit  for  new  trial  in  a  homicide 
case  on  newly-discovered  evidence  is  objection- 
able in  not  stating  why  witness  could  not  have 
been  discovered  in  the  six  months  between  the 
homicide  and  trial,  or  the  manner  in  which  he 
was  discovered. 

5.  To  caution  the  jury  to  examine  with  care 
the  defense  of  insanity,  lest  a  counterfeit  of  the 
intirmity  furnish  immunity  from  punishment,  is 
not  error. 

6.  Where  the  intent  in  question  is  the  premed- 
itated and  deliberate  intent  to  take  life,  an  in- 
struction as  to  consideration  of  intoxication,  "in 
determining  the  felonious  motive  or  intent  with 
which  he  committed  the  act,"  is  not  erroneous 
because  of  the  use  of  the  word  "felonious." 

7.  A  juror  cannot  impeach  a  verdict  by  swear- 
ing that  he  did  not  understand  it,  or  that  be 
was  too  timid  and  confused  to  express  his  dis- 
sent at  the  time  when  he  ought  to  have  dissent- 
ed; it  having  been  read  by  the  foreman  and  by 
the  clerk  on  the  return  of  the  jury  into  court, 
and  there  having  been  no  dissent  when  the  jury 
were  asked  if  it  was  their  verdict. 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  George 
H.  Bahrs,  Judge. 

Frank  Cooney  Kloss,  alias  Frank  Kloss, 
was  convicted  of  murder,  and  appeals.  Af- 
firmed. 

Thornton  Woodbury  and  Henry  L.  Wil- 
son, for  appellant.  W.  F.  Fitzgerald,  Atty. 
Gen.,  and  Charles  H.  Jackson,  Deputy,  for 
the  People. 

BEATTT,  C.  J.  The  defendant  appeals 
from  a  judgment  inflicting  the  death  penalty 
for  murder,  and  from  an  order  denying  his 
motion  for  a  new  trial. 

Numerous  errors  are  assigned  upon  the 
rulings  of  the  trial  judge,  and  it  is  also  con- 
tended that  the  evidence  is  Insufilcient  to 
sustain  the  verdict.  The  evidence  for  the 
prosecution  was,  in  substance:  "That  on 
the  morning  of  April  18.  1805,  shortly  after 
midnight,  the  defendant  entered  a  barroom 
at  the  corner  of  Hayes  and  Laguna  streets, 
in  San  Francisco,  where  were  present  the 
barkeeper,  the  deceased,  and  a  party  named 
David  Mlddleton.  The  deceased  and  Mid- 
dleton  were  asleep.  Defendant  aroused  Mld- 
dleton, and  told  him  to  wake  up  the  deceas- 
ed, which  he  refused  to  do.  Defendant  then 
said,  'I  will  wake  him  up,'  and  struck'  de- 
ceased two  blows  with  a  knife  in  the  neck. 
When  asked  what  he  had  done,  defendant 
said:  'I  have  woke  him  up.  I  have  fixed 
him.  I  have  killed  the  son  of  a  bitch.'  A 
police  whistle  being  blown,  he  again  walk- 
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ed  to  the  deceased,  and  struck  an  additional 
blow,  remarking:  'Dare,  I  bave  killed  him. 
I  have  fixed  the  son  of  a  bitch,'— showing  a 
knife,  and  throwing  It  on  the  floor.  Subse- 
quently, on  being  arrested,  he  admitted  the 
stabbing,  and,  when  asked  why  he  had  done 
it,  replied  that  he  would  explain  it  at  the 
proper  time.  It  was  also  shown  that  about 
9  o'clock  on  the  evening  of  the  17th  defend- 
ant entered  the  same  saloon,  and  Inquired 
for  the  deceased,  calling  him  a  son  of  a 
bitch,  and  saying.  In  substance,  he  was  not 
prepared  for  him  at  6  o'clock,  but  he  was 
then.  From  the  eftect  of  the  wound  the  de- 
ceased died  almost  Immediately."  The  evi- 
dence was  amply  sufficient  to  Justify  the  In- 
ference that  the  killing  was  unlawful,  pre- 
meditated, and  deliberate,— or.  In  other 
words,  that  it  was  done  with  express  mal- 
ice; and  the  conflicting  evidence  offered  by 
the  defendant  tending  to  prove  habits  of 
drunkenness  and  Insapity  does  not  detract 
from  the  legal  sufficiency  of  the  evidence 
for  the  people. 

The  following  instructions  were  requested 
by  defendant,  and  refused  by  the  court:  "(2) 
That  If  you  believe  this  defendant,  from  a 
severe  blow,  or  from  any  other  cause,  was 
an  epileptic  for  some  five  years  prior  to 
April  18,  1886,  and  was  also  addicted  to 
overindulgence  In  Intoxicating  drink  during 
the  same  period,  and  for  these  reasons  was 
In  such  a  mental  condition  as  to  prevent 
him  from  distinguishing  between  right  and 
wrong  at  the  commission  of  the  act,  then 
It  is  your  duty  to  acquit  him.  (3)  That  If 
you  believe  that  the  defendant  was  intox- 
icated at  the  time  he  committed  this  act,  but 
before  he  became  Intoxicated  he  had  not 
premeditated  the  killing,  then  It  is  your  du- 
ty to  take  into  consideration  the  extent  of 
bis  Intoxication  In  determining  whether  or 
not  It  was  of  such  a  degree  that  he  could 
not  at  the  time  premeditate  the  act  (4)  If 
you  believe  the  defendant,  by  reason  of 
epilepsy,  or  long-continued  use  of  Intoxicat- 
ing liquors,  was  in  such  a  condition  of  mind 
at  the  time  he  committed  the  act,  even 
though  that  condition  was  temporary,  that 
he  could  not  distinguish  right  from  wrong, 
you  must  acquit  him."  The  court  did  not 
err  In  refusing  these  Instructions.  Those 
numbered  2  and  4  are  objectionable  as  in- 
structions in  relation  to  the  plea  of  Insanity, 
on  account  of  the  manner  in  which  they  con- 
fuse Intoxication  and  Insanity;  and,  even 
if  they  had  been  less  objectionable  in  this 
respect,  their  refusal  would  have  been  harm- 
less, for  the  reason  that  the  whole  law  of 
insanity,  as  applicable  to  the  case,  was  ful- 
ly and  clearly  given  in  the  charge  of  the 
court.  The  Instruction  numbered  3  Is  a 
sufficiently  clear  and  correct  statement  of 
the  legal  proposition  applicable  to  a  case  in 
which  it  appears  that  the  defendant  was  in- 
toxicated at  the  very  time  of  the  killing. 
But  in  this  case  that  material  fact  was  not 
shown.     It  appeared  from  the  evidence  that 


the  defendant  was  addicted  to  the  ase  of 
intoxicating  liquor,  was  frequently  und» 
its  influence,  and  when  so  affected  was  abus- 
ive and  quarrelsome.  "It  also  appeared 
that  he  had  been  drinking  on  April  17th." 
This  Is  absolutely  all  that  is  shown  by  the 
bill  of  exceptions  in  relation  to  intoxication 
at  the  time  of  the  killing,  and,  in  our  opin- 
ion, is  wholly  insufficient  to  establish  the 
fact.  It  does  not  show  how  much  or  bow 
often  he  had  been  drinking  on  the  17th,  or 
at  what  hour,  or  that  be  had  at  any  time 
reached  the  stage  of  intoxication;  and  no 
doubt  an  h^ibitual  drinker  might  bave  par- 
taken more  than  once  on  the  17th,  and  been 
perfectly  sober  on  the  18th.  In  the  absence 
of  any  substantial  evidence  of  Intoxication 
at  the  time  of  the  killing,  the  superior  court 
was  Justified  in  refusing  this  In&truction. 

One  of  the  grounds  of  the  motion  for  a 
new  trial  was  newly-discovered  evidence 
touching  the  alleged  insanity  of  the  defend- 
ant. Aside  from  the  opinions  of  the  experts 
(which  were  In  direct  conflict),  the  sub- 
stance of  all  the  evidence  adduced  at  the 
trial  in  relation  to  defendant's  insanity  is 
stated  as  follows  In  the  bill  of  exceptions: 
"The  defense  then  Introduced  evidence  show* 
Ing  that  defendant  was  addicted  to  the  use 
of  intoxicating  liquet,  and  was  frequently 
under  its  influence,  and  when  so  affected 
was  ugly  and  abusive.  It  also  appeared  that 
on  April  17th  he  had  been  drinking.  This 
evidence  was  Introduced  at  the  morning  ses- 
sion of  November  13th.  There  was  no  tes- 
timony of  delirium,  resulting  from  liquor, 
by  those  testifying  in  the  morning.  In  the 
afternoon  of  November  13th  a  brother  of  the 
defendant  took  the  stand,  and  testified  to 
the  drinking  of  defendant,  to  his  injuiy 
about  the  head,  and  to  his  having  bad  fre- 
quent fits;  none  that  he  knew  of  away  fitun 
home;  these  fits  having  some  of  the  symp- 
toms of  epilepsy.  No  one  but  the  brother  tes- 
tified to  these  fits.  There  was  othM^  testi- 
mony of  his  drinking,  and  ot  his  being  o^y 
and  abusive  when  under  its  influence,  and 
on  one  occasion  that  he  threatened  suicide  ta 
the  presence  of  another  brother."  The  new- 
ly-discovered evidence  relied  upon  In  sup- 
port of  the  motion  is  all  embodied  in  the  fol- 
lowing affidavit:  "Now  comes  E.  Robblns. 
M.  D.,  the  affiant  herein,  and,  being  duly 
sworn,  on  oath  deposes  and  says  as  follows, 
to  wit:  Oiie  evening,  about  eight  o'clo<dc,  in 
the  latter  part  of  November,  1889,  I  -wra* 
called  to  the  Orpheum  to  see  this  def«idaot, 
who  was  on  the  stage,  who,  they  said,  titey 
thought  was  dying.  On  personal  examioa- 
tion  I  found  that  he  was  suffering  from  cixi- 
cusslon  of  the  brain  and  laceration  of  the 
cuticle  of  the  forehead.  I  found  a  gash 
about  six  Inches  in  length,  reaching  from  tb* 
table  of  the  skull.  He  had  a  very  profuse 
hemorrhage  from  the  same.  I  then  conunen- 
ced  to  wash  away  the  blood,  stop  the  heoioi^ 
rhage;  and,  on  making  a  still  further  exam- 
ination, I  found  that  the  table  of  the  skull 
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was  slightly  fractured,  but  not  sufficient  to 
trepan  the  same.  I  nsed  antiseptics,  cleans- 
ing the  part  tboroughly,  put  in  a  drainage 
tube,  and  then  put  In  six  stitches,  saturated 
the  part  with  iodoform,  put  on  an  adhesive 
bandage,  and  bandaged  the  same  up  in  the 
regular  bandages,  and  still  the  patient  was 
unconscious.  By  this  time  the  theater  had 
closed.  I  then  asked  Mr.  Walters  if  he  had 
a  room  in  the  building  where  the  man  could 
lay,  and  he  said  be  had  one.  I  then  request- 
ed the  employes  to  take  the  young  man  to 
the  roouK  I  then  wished  to  know  how  the 
accident  happened.  They  said  he  was  wind- 
ing up  the  scenery  with  the  windlass,  and 
that  the  iron  handle  slipped  out  of  his  hand, 
and  ran  back,  and  struck  him  on  the  head. 
I  tben  said,  'Here  is  a  case  that  we  shall 
see,  when  he  comes  to  consciousness,  wheth- 
er he  is  sane  or  insane,'  for  I  quite  expected 
to  find  him  permanently  insane  when  be  re- 
turned to  consciousness.  Two  hours  had 
elapsed  when  he  came  to  himself  and  com- 
monced  muttering  Incoherently,  talking 
about  things  entirely  foreign  to  his  business. 
He  wanted  to  tear  off  the  bandages,  and  it 
was  with  difficulty  that  we  kept  his  hands 
from  bis  bead.  He  then  said  he  suffered 
horribly,  and  didn't  know  what  had  happen- 
ed. He  finally  came  to  consciousness,  and, 
with  his  friends  around  the  bed,  I  told  him 
tben  that  If  he  should  ever  drink  to  excess 
it  would  affect  his  brain,  and  be  would,  in 
all  probability,  kill  some  person  while  suffer- 
ing from  emotional  Insanity  produced  by  liq- 
uor. In  five  days  I  took  out  the  stitches,  and 
In  two  weeks  the  wound  was  perfectly  heal- 
ed, at  which  time  his  conversation  was,  to  a 
certain  extent,  rambling,  and  his  sentences 
disconnected.  Prom  my  knowledge  of  the 
character  of  the  blow,  and  my  examination 
of  the  wound  where  the  skull  was  slightly 
fractured,  it  .is  my  opinion  that  this  is  the 
kind  of  a  blow  and  the  sort  of  a  fracture 
which  would  produce  epilepsy.  [Signed] 
Edwin  Bobbins."  It  is  conceded  by  counsel 
that  this  evidence  was  not  new,  and  that  it 
was  cumulative  as  to  the  occurrence  of  the 
blows  and  injuries  to  the  defendant's  head, 
but  as  to  the  pathological  results— the  re- 
sulting and  permanent  injury— he  contends 
that  it  was  not  cumulative.  But  we  think 
It  was,  all  the  facts  In  regard  to  the  accident 
being  known  to  other  witnesses  who  testified 
at  the  trial,  and  who  presumably  stated 
tbem  to  the  juiy.  The  physicians  who  testi- 
fied as  experts  had  aU  the  data  for  an  opin- 
ion that  Dr.  Bobbins  had,  besides  others  (the 
epileptic  fits,  habits  of  intoxication,  etc.)  that 
he  did  not  have;  and  defendant's  expert 
testified  to  the  same  opinion.  The  evidence 
of  Dr.  Bobbins  would,  therefore,  have  been 
merely  cumulative,  and  for  this  reason  alone 
the  superior  court  was  Justified  in  denying 
the  motion,  upon  the  ground  under  consider- 
ation. And,  besides,  the  affidavits  are  so 
vague  and  general  on  the  subject  of  dili- 
geace  that  we  could  not  have  pronounced 


it  an  abuse  of  discretion  to  have  denied  the 
motion  on  that  ground.  For  aught  that  ap- 
pears. Dr.  Bobbins  was  in  San  Francisco 
from  the  time  of  the  accident  to  the  date  of 
the  trial.  The  manner  in  which  he  was 
finally  discovered  is  not  disclosed,  and  no  ex- 
planation given  of  tbe  reason  he  could  not 
be  discovered  during  the  six  months  whicb 
elapsed  between. the  homicide  and  the  trial. 
Considering  the  just  disfavor  and  suspicion 
with  which  this  ground  of  tbe  motion  is  re- 
garded, we  think  the  affidavits  as  to  dili- 
gence should  have  been  more  explicit  than 
they  were. 

In  tbe  course  of  bis  charge  to  the  jury  the 
trial  Judge  used  the  following  language:  "It 
Is  my  duty  to  say  to  you,  gentlemen,  that 
against  the  defense  of  Insanity  the  law  enter- 
tains no  prejudice.  On  the  contrary,  if  it  be 
established  by  a  preponderance  of  evidence, 
the  law  accords  to  the  accused  the  full  Ijene- 
fit  of  it,  and  your  duty  will  be  to  acquit  him 
of  all  criminal  re.sponsibility  by  reason  of 
his  Insanity.  It  may  be  true  that  this  de- 
fense is  sometimes  resorted  to  in  cases  In 
which  the  proof  of  the  overt  act  is  so  full 
and  complete  that  any  other  means  of  avoid- 
ing conviction  and  escaping  punishment 
se6ms  hopeless.  It  may  have  been  abused 
and  used  in  cases  of  unquestionable  guilt, 
and  may  have  been  an  excuse  for  Jurors  ac- 
quitting when  their  own  and  the  public  sym- 
pathy has  been  with  the  accused  party,  and 
Justified  and ,  excused,  according  to  pubUc 
seuWment,  but  not  according  to  law.  While, 
therefore,  all  this  may  be  true,  it  is  a  defense 
to  be  weighed  fairly,  fully,  and  Justly,  and, 
when  proven  In  tbe  manner  I  shall  state  and 
explain  to  you,  must  recommend  Itself  to  the 
sense  of  humanity  and  the  justice  of  the 
Jury.  You  are  to  examine  it  with  care  and 
caution,  however,  lest  an  ingenious  counter- 
feit of  this' mental  infirmity  should  furnish 
immunity  from  and  perhaps  defeat  proper' 
and  just  punishment."  Appellant  contends 
that  in  this  part  of  Its  charge  the  court  In- 
vaded the  province  of  the  jury  by  Instructing 
as  to  matters  of  fact.  This  criticism  Is,  we 
think,  entirely  unfounded,  and  we  may  add 
that  a  similar  instruction  was  approved  by 
this  court  in  People  v.  Pico,  62  Cal.  54,  and 
In  People  v.  Larrabee  (Cal.)  40  Pac.  922. 

The  trial  judge  also  gave  the  following  as  a 
part  of  his  charge:  "Any  act  committed  by 
a  person  while  in  a  state  of  voluntary  intoxi- 
cation Is  not  less  criminal  by  reason  of  his 
having  been  in  such  a  condition;  but  when- 
ever the  actual  existence  of  any  particular 
purpose,  motive,  or  intent  is  a  necessary  ele- 
ment to  constitute  any  particular  offense  or 
degree  of  crime,  the  jury  may  take  into  con- 
sideration the  fact  that  the  accused  was  in- 
toxicated at  the  time,  in  determining  the 
felonious  motive  or  intent  with  which  be 
committed  the  act."  This  is  a  literal  tran- 
script of  section  22  of  the  Penal  Code,  with 
the  exception  of  the  word  "felonious,"  which 
Is  Interpolated  near  the  end.    The  defend- 
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ant  contends  that  the  addition  of  this  word 
constitutes  grave  error.  But  we  cannot  un-, 
derstand  In  what  respect.  The  only  Intent 
in  question  In  this  case  was  the  premeditated 
and  deliberate  Intent  to  take  life;  and  cer- 
tainly that  was  a  felonious  intent,  if  it  exist- 
ed. If  the  objection  means  that  the  court 
instructed  the  jury  that  there  was  in  fact 
any  such  Intent  on  the  part  of  the  defendant, 
we  can  only  say  that  the  charge  will  not  bear 
that  construction. 

Another  ground  of  the  motion  for  a  new 
trial  was  misconduct  on  the  part  of  the  jury. 
In  support  of  this  allegation  the  defendant 
offered  to  file  the  following  affidavit:  "Now 
comes  Isaac  Leipsic,  juror  in  the  above-enti- 
tled cause,  which  was  tried  November  — , 
1895,  and,  being  duly  sworn,  on  oath  deposes 
and  says:  That  the  verdict  reached  and  ren- 
dered by  the  jury  in  the  above  case,  to  wit, 
'Guilty  of  murder  in  the  first  degree,'  was  not 
the  verdict  which  the  said  Leipsic  agreed  to. 
That  the  said  I^eipsic  was  not  only  misled  by 
the  statements  of  O.  T.  Kuddick,  the  fore- 
man of  said  jury,  to  the  effect  that  the  above 
vt-rdict  would  not  entail  the  death  penalty 
of  necessity,  but  also  was  improperly  co- 
erced, confused,  and  bewildered  by  the  im- 
portunity of  said  Kuddlel£,  and,  in  effect, 
caused  to  bring  in  a  verdict  which  he  did  not 
understand,  and  did  not  mean  to  bring  in, 
and  never  agreed  to.  That  much  hubbub  and 
confusion  took  place  in  the  jury  room  at  the 
time  of  voting;  and  that,  when  the  jury  had 
finally  agreed  on  a  verdict  of  guilty,  thi*  de- 
ponent expressly  stipulated  that  the  penalty 
of  life  imprisonment  be  added  to  said  ver- 
dict. That  said  foreman,  G.  T.  Ruddick, 
against  the  wishes  of  said  deponent,  read  out 
a  verdict  of  guilty  of  murder  in  the  first  de- 
gree, without  adding  on  the  penalty  of  life 
imprisonment.  And  that,  when  said  verdict 
was  read  by  said  foreman,  Buddick,  this  de- 
ponent was  so  confused  he  did  not  at  that 
time  realize  the  situation  he  was  placed  in, 
and  through  a  sense  of  embarrassment  and 
timidity  he  at  that  time  refrained  from  speak- 
ing out  against  said  verdict  in  open  court. 
That  when  said  verdict  was  read  and  said 
jury  was  polled  this  deponent  did  not  hear 
the  question  asked  him  if  said  verdict  was 
his  verdict,  and  he  remained  silent.  That  at 
all  times  after  the  jury  had  retired  to  the 
jury  room  this  deponent  asserted  his  refusal 
to  bring  in  a  verdict  which  would  hang  this 
defendant.  And  that  the  foreman  of  said 
jury,  well  knowing  this,  so  manipulated  the 
ifcnoranee  and  confusion  of  this  deponent, 
and  so  hastily  brought  the  jury  into  the  box, 
that  this  deponent  was  brought  to  seemingly 
agree  to  a  verdict  he  did  not,  as  a  matter  of 
fact,  agree  to  at  all.  [Signed]  Isaac  Leip- 
sic." The  court  refused  to  allow  this  affi- 
davit to  be  filed,  upon  the  ground  that  a  ju- 
ror could  not  thus  impeach  his  own  verdict. 
This  action  by  the  court  was  entirely  proper. 
The  jury,  before  retiring  to  consider  their 
verdict,  had  been  fully  and  clearly  instructed 


as  to  the  various  forms  of  verdict  they  might 
render,  and  as  to  the  meaning  and  legal  ef- 
fect of  such  verdicts  respectively.  When 
they  came  into  court,  the  verdict  was  read 
by  the  foreman,  and  recorded  by  the  clerk, 
and  then  again  read  to  the  jury,  who  were 
asked  if  that  was  their  verdict.  No  juror 
dissented,  and  the  polling  of  the  jury  was 
waived.  A  juror  cannot  be  allowed  to  Im- 
peach a  verdict,  to  which  he  has  thus  as- 
sented, by  swearing  that  he  did  not  under- 
stand it,  or  that  he  was  too  timid  and  con- 
fused to  express  bis  dissent  at  the  time  when 
he  ought  to  have  dissented.  Polhemus  v. 
Ueiman,  50  Cal.  441;  People  v.  Azoff,  1(6 
Cal.  632,  39  Pac.  59,  and  cases  cited. 

No  error  appearing  in  the  record,  the  judg- 
ment and  order  appealed  from  are  afOrnaed, 
and  the  superior  court  is  directed  to  fix  a  day 
for  carrying  itti  judgment  into  effect. 

We  concur:  VAN  FLEET,  J.;  HABBI- 
SON,  J.";  McFABLAND,  J.;  HENSHAW.J.; 
TEMPLE,  J. 


(23  Colo,  as) 
HORNEB  et  al.  v.  BBAMWELL. 
(Supreme  Court  of  Colorado.     Nov.  16,  ISiHi.) 
TBC8T  Deei>  —  Rbformatiou  —  Parties— Resaul 

1.  A  trust  deed,  containing  full  covenants  of 
wnrrnnty,  executed  by  H.  to  secure  notes,  br 
mistake  included  a  certain  80  acres  and  omit- 
ted another  80  acres.    Thereafter  H.  executed 
to  R.  a  warranty  deed  of  all  the  land  intended 
to  be  described  in  the  trust  deed,  which  was  ex- 
pressly made  subject  to  the  trust  deed,  and  was. 
in  fact,  but  a  mortgage  to  secure  indebtedness 
to  N.     Subsequently  sale  was  had  under  xbf 
trust  deed  to  M.,  who  conveyed  to  plaintiff,  the 
holder  of  the  notes  secured  by  the  trust  deeu: 
all  parties  believing,  till  thereafter,  that  the  &• 
acres  omitted  were  included  in  the  trust  de«^ 
After  that  R.  deeded  to  M.  the  80  acres  omit- 
ted,  and   he   deeded   them   to   plaintiff.      flftV 
tliat,  in  an  action  thereafter  brought  to  reform 
the  trust  deed  to  include  the  80  acres,  and  to 
have  them  sold  iiuder  it,  that  N.  and  M.   were 
necessary  parties,  and  R.  a  proper   party;    N. 
being  necessary  because  its  interest  in  said  SO 
acres  could  not  be  cut  out  without  its  bavioe 
a  hearing,  and  M.  being  necessary  that  H.  might 
have  the  SO  acres  included  by  mistake  released, 
and  be  relieved  from  her  covenants  in  the  tmsi 
deed  in  respect  thereto. 

2.  Where  it  appears  that  all  the  land  intend- 
ed to  have  been  included  in  a  trust  deecl  conU 
have  been  sold  to  a  better  advantage  in  its  en- 
tirety, a  sale  under  the  trust  deed  of  tJie  lan4 
actually  included,  which  embraced  some  not  ia- 
tended  to  be  included,  should,  on  suit  brinr 
brought  to  reform  the  deed  so  as  to  embrace 
land  omitted  by  mistake,  be  set  aside,  and  m  re- 
sale had. 

Appeal  from  district  court,  Jefferson  coub- 
ty. 

Action  by  William  C.  Bra  m well  against 
John  W.  Horner  and  others.  From  a.  jadp- 
ment  for  plaintiff,  defendants  Homer  and 
wife  appeal.     Reversed. 

Alvin  Marsh,  for  appellants.  Teller.  Opo- 
hood  &  Morgan  and  Henderson  &  Camp 
bell,  for  appellee. 
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HAYT,  O.  J.  This  action  was  instituted 
by  William  C.  Bramwell.  plaintiff,  against 
John  W.  Horner,  Tillie  B.  Horner,  and  otb- 
ers.  It  Is  based  upon  certain  promissory 
notes  for  various  amounts,  aggregating  $2,- 
750,  and  Interest,  and  a  deed  of  trust  upon 
400  acres  of  land  in  Jefferson  county,  Colo., 
given  to  secure  tbe  payment  of  the  notes. 
The  principal  controversy  in  the  case  grows 
out  of  a  mistake  in  tbe  description  of  one 
80-acre  tract  In  the  deed  of  trust. 

The  following  facts.  Inter  alia,  were  al- 
leged in  the  complaint:    That  the  defend- 
ants, John  W.  Horner  and  Tillie  B.  Horner, 
were  the  owners  in  fee  of  400  acres  of  land, 
on  the  27th  day  of  June,   1889,   situate  in 
Jefferson  county,  Colo.,  and  particularly  de- 
scribed.    On  that  day  the  defendants  exe- 
cuted  four    promissory    notes,    aggregating 
$2,750,   payable   five   years   after    the   date 
thereof,  and  drawing  interest  at  7  per  cent, 
per  annum,  payable  semiannually,  the  in- 
terest being  represented  by  interest  coupon 
notes,  and  both  principal  and  interest  being 
payable  to   the  Security   Investment   Com- 
pany, of  Yankton,  Dak.     The  execution  of  a 
deed  of  trust  to  William   M.  Ingersoll,   as 
trustee,  upon  400  acres  of  land,  for  the  pur- 
pose of  securing  the  payment  of  the  notes. 
Is  next  alleged;    and  It  is  averred  that  80 
acres  of  land,  not  belonging  to  the  defend- 
ants, were  Included   in  this  instrument  in 
lieu  of  80  acres  omitted  by  mutual  mistake. 
It  is  averred  that,  by  the  terms  of  the  deed  of 
trust,  if  any  installment  of  interest  should 
not  be  paid  when  due,  or  if  the  defendants 
should  fall  to  pay  all  taxes  legally  assessed 
upon  tbe  property,  the  holders  of  the  notes 
might  declare  the  whole  sum,  principal  and 
interest,  due,  and  require  tbe  trustee  to  pro- 
ceed and   sell  the  property.    It  is  alleged 
that  the  interest  which  fell  due  on  the  1st 
day  of  October,  1892,  and  upon  subsequent 
dates,  bad  not  been  paid;  that  the  taxes  for 
the  year  1892  were  due  and  unpaid;    and 
tbat  the  plaintiff,  who  had,  in  tbe  meantime, 
become  the  owner  of  the  notes  and  accounts, 
elected  to  declare  tbe  entire  amount,  princi- 
pal and  Interest,  due,  and  upon  his  request 
the   premises   described   in  the  trust  deed 
■were  afterwards  sold  by  the  trustee  in  man- 
ner  and   form  as  provided  in  the  deed  of 
trust,  due  and  proper  notice  having  first  been 
^ven.     It  is  averred  that,  after  executing 
tbe  deed  of  trust,  the  defendants  John  W. 
Homer  and  his  wife,  Tillie  B.  Horner,  by 
their  deed  of  general  warranty,  duly  granted 
and  conveyed  to  one  George  E.  Ross-Lewin 
tlie    400  acres  of  land   Intended   to  be  de- 
scribed in  the  deed  of  trust,  but  that  such 
latter  conveyance  was  made  subject  there- 
to;     that  afterwards  Ross-Lewin   conveyed 
the  80  acres  in  dispute  to  one  Meston,— Mes- 
ton,  in  turn,  conveying  it  to  plaintiff.    This 
conveyance  bv  John  W.  and  Tillie  B.  Hor- 
ner, while  in  form  purporting  to  convey  the 
■whole   right,   title.   Interest,  and  estate  of 


said  grantors  in  the  property,  the  fact  is  al- 
leged to  be  that  it  was  intended  by  the 
parties  as  a  mortgage  only.  It  is  further 
alleged  that,  at  the  sale  made  by  the  trustee, 
the  sum  of  $1,000  was  the  best  bid  received, 
and  that  it  was  sold  for  that  sum  to  Mes- 
ton, who  was  acting  at  the  time  as  the 
agent  of  the  plaintiff;  that  of  this  amount 
$208.55  was  paid  out  by  the  trustee  as  costs 
and  expenses  of  executing  the  trust;  that 
the  balance  of  $790.45  was  applied  upon  the 
principal  and  Interest  of  the  Indebtedness  to 
secure  which  the  trust  deed  was  executed, 
leaving  a  balance  due  at  that  time  of  $2,- 
107.13  upon  the  notes,  which  is  still  due  and 
unpaid.  It  Is  further  averred  that,  at  the 
time  of  the  execution  of  the  trust  deed,  and 
also  at  the  time  of  the  sale  by  the  trustee, 
all  parties  believed  tbat  the  deed  of  trust 
contained  a  correct  description  of  the  prem- 
ises intended  to  be  conveyed  therein  by  tbe 
said  John  W.  Horner  and  Tillie  B.  Horner, 
and  that  they  did  not  know  or  discover  the  ex- 
istence of  the  mistake  in  tbe  description  until 
after  the  sale  by  tbe  trustee,  viz.  about 
January  16, 1893,  and  that  the  transfer  from 
Ross-Lewin,  through  Meston,  to  plaintiff, 
was  for  the  purpose  of  correcting  such  mis- 
take. The  plaintiff  demands  Judgment  for  the 
sum  of  $2,107.13,  with  Interest  thereon  from 
January  7,  1893,  and  costs  of  suit;  also,  that 
said  sums  be  declared  a  lien  upon  the  80 
acres  omitted  by  mistake  from  the  deed  of 
trust;  and  that  the  said  premises  be  sold  by 
the  sheriff,  under  the  same  terms  as  provid- 
ed ia  the  deed  of  trust,— that  is,  upon  30  days' 
notice,  and  without  redemption. 

To  this  complaint  a  demurrer  was  filed 
by  the  Horners  upon  the  following  grounds: 
(1)  Defect  of  parties  defendant;  (2)  ambi- 
guity and  uncertainty  ;  (3)  failure  of  facts  to 
constitute  a  cause  of  action.  This  demurrer 
having  been  overruled,  separate  answers 
were  thereafter  filed  by  the  Security  In- 
vestment Company  and  William  M.  Inger- 
soll, admitting  all  the  allegations  of  the 
complaint.  The  defendants  John  W.  Hor- 
ner and  Tillie  B.  Homer  joined  in  an  an- 
swer. This  answer  admits  the  facts  averred 
in  the  complaint  with  reference  to  the  exe- 
cution of  the  deed  of  trust,  mistake  In  de- 
scription, default  In  the  payment,  sale  of 
the  property,  and.  conveyance  by  the  trus- 
tee, the  execution  of  the  warranty  deed  to 
Ross-Lewin  In  the  character  and  for  the  pur- 
poses mentioned,  and  that  title  had  passed 
by  various  mesne  conveyances  to  the  plain- 
tiff. It  is  alleged  that  the  conveyance  by 
the  Horners  to  Ross-Lewin  was  to  secure 
an  indebtedness  to  the  First  National  Bank  . 
of  Denver  amounting  to  a  sum  in  excess  of 
$8,000;  tbat  It  was,  in  fact,  but  a  mortgage, 
and  so  understood  by  all  tbe  parties;  that 
It  was  expressly  made  subject  to  the  prior 
deed  of  trust  to  William  M.  Ingersoll,  for 
the  use  and  benefit  of  the  owner  of  tbe 
notes;  and  that  all  parties  supposed  at  th» 
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time  that  !t  Included  the  omitted  parcel  of 
land.  As  a  second  and  further  defense,  the 
Homers,  admitting  the  making  of  the  notes 
and  coupons,  default  in  payment,  and  mis- 
take in  description  In  the  deed  of  trust,  al- 
lege that  Francis  I.  Meston  purchased  tlie 
land  at  the  trustee's  sale,  including  the  80 
acres  Included  in  the  deed  of  trust  by 
mistake;  that  said  trust  deed  contained  full 
covenants  of  warranty,  of  good  and  perfect 
title,  and  lawful  authority  to  convey,  which 
covenants  are  In  full  force  and  unreleased. 
It  is  averred  that,  until  this  parcel  of  land 
shall  be  reconveyed  to  these  defendants,  or 
the  covenants  contained  in  the  deed  of  trust 
shall  be  released,  the  plaintiff  is  not  enti- 
tled to  any  relief,  and  that  the  rights  of  the 
parties  to  the  80-acre  tract  can  only  be  fuUy 
determined  ih  an  action  to  which  Francis  I. 
Heston  shall  be  a  party.  By  way  of  a  fur- 
ther defense  and  counterclaim,  the  Hor- 
ners,  admitting  the  allegations  of  the  com- 
plaint as  heretofore,  allege  that  aU  the  build- 
ings belonging  to  the  400-acre  tract  of 
land  intended  to  be  included  in  the  deed  of 
trust  are  In  fact  located  upon  the  80  acres 
omitted  therefrom  by  mistake;  that  these 
buildings  consist  of  a  frame  dwelling  house 
(containing  nine  rooms,  and  a  stone  cellar), 
one  log  dwelling  house  (containing  four 
rooms),  a  large  barn  (with  threshing  floor  in 
the  center  and  suitable  stabling  on  each 
side  and  mows  for  hay,  with  wagon  house 
and  shed  for  a  large  number  of  cattle),  chick- 
en house,  and  other  suitable  outbuildings  for 
the  whole  ranch  of  400  acres,'  but  of  prac- 
tically no  value  to  the  80-acre  tract  omitted, 
except  as  the  same  Is  used  in  connection 
with  the  remaining  820  acres.  They  allege 
that  they  were  greatly  prejudiced  by  the 
sale  under  the  trust  deed,  omitting  the  80 
acres  as  aforesaid,  and  that  by  reason  there- 
of the  price  bid  at  the  trustee's  sale  was  but 
a  small  fraction  of  what  the  premises  would 
otherwise  have  brought  This  pleading  is 
very  voluminous,  containing,  as  it  does, 
many  matters  of  evidence  which  should  not 
be  Included  therein,  and  other  matters  en- 
tirely foreign  to  the  Issues  between  the  par- 
ties. It  concludes  with  a  prayer  that  the 
First  National  Bank  of  Denver,  George  E. 
Ross-Lewin,  and  Francis  I.  Meston  may  1>e 
made  parties  to  the  suit;  .that  the  sale  un- 
der the  deed  of  trust  be  set  aside,  and  held 
for  naught;  that  the  mistake  in  the  descrip- 
tion in  the  deed  of  trust  be  corrected;  and 
that  a  resale  of  the  property  be  made. 

The  new  matters  set  up  in  the  answer 
were  denied  by  the  replication.  Upon  these 
issues  the  cause  was  tried  to  the  court.  The 
trial  resulted  in  a  judgment  for  plaintiffs  in 
the  sum  found  due  upon  the  promissory 
notes,  and  a  decree  making  the  same  a  lien 
upon  the  80  acres  omitted  by  mistake  from 
the  deed  of  trust,  and  ordering  a  sale  of 
this  tract  of  land  by  the  sheriff,  upon  30 
days'-  notice,  without  the  right  of  redemp- 


tion. To  reverse  this  judgment,  the  case  is 
brought  here  by  appeal. 

The  defendants,  by  answering,  waived  aD 
the  grounds  relied  upon  by  demurrer,  except 
the  one  attacking  the  complaint  for  faUare 
to  state  facts  sufficient  to  constitute  a  cause 
of  action.  There  was  no  error  in  overruling 
the  latter  ground  of  demurrer,  for  the  rea- 
son that  the  complaint  alleges  the  execntion 
and  assignment  of  the  notes,  default  In  the 
payment  of  the  interest,  etc.,  when  due,  with 
a  prayer  for  judgment  for  the  sum  due. 
Upon  the  coming  in  of  the  answer,  the  court 
should  have  made  Francis  I.  Meston,  George 
E.  Ross-Lewin,  and  the  First  National  Bank 
of  Denver  parties  defendant,  according  to 
the  prayer  of  the  answer  and  cross  com- 
plaint. Meston  was  a  necessary  party  to 
the  action,  for  the  reason  that  the  defend- 
ants the  Homers  liad  executed  the  deed  of 
trust  covering  the  80  acres  Included  by  mis- 
take, with  full  covenants  of  warranty.  Mes- 
ton, being  the  purchaser  at  the  trustee's 
sale,  could  sue  upon  these  covenants.  He 
should,  therefore,  have  been  brought  in  upon 
the  request  of  the  Homers,  to  the  end  that 
the  rights  of  all  parties  might  be  fully  ad- 
judicated, and  finally  determined  in  this  ac- 
tion. So,  also,  Ross-Lewin  and  the  First 
National  Bank  should  both  have  been  made 
parties,— the  bank  for  the  reason  that  the 
property  was  deeded  to  Ross-Lewin  as  se- 
curity for  a  loan  made  by  the  bank.  The 
interests  of  the  bank  could  not  be  cut  off 
without  aflording  it  an  opportunity  to  pre- 
sent its  claim  for  a  lien  upon  the  property. 
Ross-Lewin  was  a  proper  party,  for,  al- 
though he  had  tltie  in  fee  to  the  premises, 
it  is  admitied  by  the  parties  that  be  held 
only  the  legal  title  to  the  property  In  trust, 
and,  from  aught  that  appears,  had  no  right 
to  convey  the  same,  and  thereby  cut  off  the 
rights  of  the  bank. 

In  decreeing  the  amount  of  the  judgment 
a  lien  upon  the  80  acres  omitted  from  the 
deed  of  trust,  without  In  any  manner  re- 
leasing the  defendants  from  the  obligations 
imposed  upon  them  as  to  the  80  acres  In- 
cluded therein  by  mistake,  the  district  court 
committed  serious  error.  It  appears,  from 
the  evidence,  that  the  property  could  liave 
been  sold  to  better  advantage  in  its  entirety; 
that  Is,  the  whole  400  acres  together.  The 
proper  course,  under  the  circumstances, 
would  have  been  for  the  district  court  to 
have  entered  a  decree  setting  aside  the  sale 
made  by  IngersoU  under  the  trust  deed,  re- 
forming the  instrument,  and  directing  the 
trustee  to  proceed  to  sell  under  the  same  as 
reformed.  The  title  is  admittedly  in  the 
parties,  so  that  this  may  yet  be  done.  By 
following  this  course,  the  equities  of  all  can 
be  fully  adjusted,  and  the  matters  and 
things  in  controversy  finally  adjudicated. 
The  pleadings  are  unnecessarily  lengthy. 
and  this  prolixity  has  served  to  obscure  the 
controversy,  rather  than  elucidate  the  Issues. 
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The  parties  should  b«  allowed  to  amend  the 
pleadings  as  they  may  be  advised.  The 
jQdgment  of  the  dlsfarlct  court  will  be  re- 
▼eroed,  and  the  cause  remanded  for  further 
proceedings  in  accordance  fvith  this  opinion. 
Reversed. 


(9  Colo.  App.  38) 

BOSS  V.  CAMPBELIi. 

(Court  of  Appeals  of  Colorado.    Dec.  14,  189&) 

L^in>iK>KD  ANi>  Tbnant— Improvkments  Madb  by 

Tenant— Kemoval— Fixtures. 

1.  Where  a  tenant  during  the  term,  and  at 
his  own  expense,  lays  a  tile  floor  in  the  demised 
bnilding,  be  may,  before  the  expiration  of  the 
lease,  remove  the  tiie  floor,  and  restore  the 
buildins  to  its  original  condition. 

2.  Where  a  tenant,  in  possession,  during  the 
term,  enters  into  a  new  lease  for  a  term  of 
years  from  its  date,  as  the  most  convenient 
method  of  extending  the  then  existing  term, 
there  is  not  such  a  termination  of  the  lease 
as  will  bar  the  tenant's  right  to  afterwards 
remove  fixtures  already  annexed  by  him. 

Appeal  from  district  court,  Garfield  coun- 
ty. 

Action  by  James  W.  Boss  agaiust  M. 
Campbell  to  enjoin  the  removal  of  alleged 
fixtures.  From  a  Judgment  in  favor  of  de- 
fendant, plaintiff  appeals.    Affirmed. 

C.  W.  Darrow,  for  appellant.  John  T.  Shu- 
mate and  A.  M.  Stevenson,  for  appellee. 

THOMSON,  J.  On  December  8,  1888, 
the  appellant  executed  a  lease  to  Mrs.  Camp- 
bell, the  appellee,  of  a  lot  in  Olenwood 
Springs,  together  with  the  building  situ- 
ated thereon,  for  the  term  of  one  year  from 
that  date,  with  the  privilege  of  an  extension 
of  the  lease,  if  appellee  should  so  elect,  for 
a  further  period  of  four  years.  The  appel- 
lee immediately  went  into  possession  of  the 
demised  premises.  Prior  to  the  expiration 
of  the  year,  appellee  elected  to  take  the  ex- 
tension, and  the  lease  was  accordingly  ex- 
tended for  four  additional  years  by  an  in- 
dorsement made  by  the  appellant  on  the 
back  of  the  agreement.  The  appellee  used 
the  building  for  the  purposes  of  a  saloon 
and  billiard  room.  In  October,  1891,  the 
building  took  fire,  and  was  so  seriously  dam- 
aged that  a  suspension  of  the  appellee's 
business  was  necessary  until  the  building 
could  be  repaired,  the  appellee,  however,  re- 
maining In  possession.  The  repairs  were 
made  by  the  appellant,  who  also  enlarged 
the  building  by  an  addition.  On  the  1st 
day  of  February,  1802,  when  the  repairs  and 
addition  were  completed,  and  a  considerable 
time  before  the  expiration  of  the  extension, 
a  new  lease  of  the  premises  was  executed 
by  the  appellant  to  the  appellee  for  a  period 
of  three  years  from  that  date.  At  the  time 
of  the  original  lease,  the  floor  of  the  building 
'was  of  wood.  Before  the  occurrence  of  the 
fire,  appellee  replaced  the  wooden  floor  by  a 
floor  of  tiling,  and  also  introduced  electric 
light  apparatus,  and  some  other  things  of  a 
like  nature,  Into  the  building.  Before  the 
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expiration  of  the  last  term  of  lease,  the  ap- 
pellee being  about  to  remove  the  tile  floor, 
and  the  other  articles  in  the  nature  of  fix- 
tures which  she  bad  attached  to  the  build- 
ing, the  appellant  brought  this  suit  for  a 
perpetual  Injunction  against  such  removal. 
The  judgment  of  the  trial  court  was  against 
him,  and  he  has  brought  the  case  here  by 
appeaL 

There  was  some  little  conflict  between  the 
testimony  for  the  plaintiff  and  that  given  in 
behalf  of  the  defendant,  but,  as  the  court 
found  the  facts  to  be  with  the  defendant, 
they  must  be  so  accepted  by  us.  The  tile 
floor  was  laid,  and  the  other  Improvements 
Introduced,  by  the  defendant,  for  the  pur- 
poses of  her  business.  They  made  the 
room  attractive,  and  tended  to  draw  custom, 
and  benefit  her  trade.  She  intended  to 
leave  the  same  kind  of  fioor  in  the  building 
that  it  had  when  she  received  it,  and  other- 
wise leave  the  premises  in  as  good  condition 
as  they  were  in  originally.  The  law  of 
fixtures  applicable  to  a  case  of  this  kind  is 
tolerably  well  settled.  Mr.  Washburn  says: 
"The  rule  of  law  as  to  removing  fixtures  Is 
most  liberal  when  applied  between  tenant 
and  landlord.  And,  as  a  general  proposi- 
tion, whatever  a  tenant  affixes  to  leased 
premises  may  be  removed  by  him  during  the 
term,  provided  the  same  can  be  done  without 
a  material  injury  to  the  freehold."  1  Washb. 
Real  Prop.  (4th  Ed.)  27.  See,  also,  Penton 
V.  Robart,  2  East,  88;  Van  Ness  v.  Pacard, 
2  Pet.  141;  Second  Nat  Bank  v.  O.  E.  Mer- 
riU  Co..  69  Wis.  501.  34  N.  W.  514.  It  is, 
however,  contended  that  the  acceptance  by 
the  defendant  of  the  new  lease  operated  as 
an  extinguishment  of  the  first  tenancy;  that 
the  taking  of  the  lease  Involved  a  surrender 
by  her  of  the  premises  to  her  landlord  at 
the  time  of  its  execution;  that,  having  fail- 
ed to  remove  the  fixtures  before  she  relin- 
quished her  possession  under  the  first  lease, 
she  lost  her  right  to  do  so;  and  that  they 
immediately  upon  the  surrender  became  part 
of  the  freehold,  and  were  included  in  the 
second  lease  as  the  property  of  her  landlord. 
It  is  undoubtedly  true  that  a  tenant  must 
avail  himself  of  his  right  to  remove  fix- 
tures which  he  has  annexed  to  the  premises 
before  his  tenancy  is  terminated;  and  that. 
If  he  suffers  his  term  to  expire,  and  relin- 
quishes his  possession  without  removing 
them,  the  right  Is  extinct.  But  we  think 
the  evidence  hardly  justifies  the  hypothesis 
upon  which  counsel  predicates  his  argument. 
Between  the  commencement  of  the  original 
term  and  the  expiration  of  the  time  for 
which  the  last  lease  was  given  the  posses- 
sion of  the  defendant  was  continuous.  The 
first  term  was  extended  by  agreement  for 
four  years,  and  while  the  term  created  by 
the  extension  was  still  In  existence  the  new 
agreement  was  made.  There  was  evidence 
that  it  was  made  at  the  solicitation  of  the 
plaintiff,  and,  as  to  terms,  was  made  to  suit 
the  changed  condition  of  the  premises,  oc- 


Digitized  by 


Google 


466 


47  PAOIPIC  REPORTER. 


(Colo. 


casioned  by  the  repairs,  and  the  enlarge- 
ment of  the  building  after  the  Are.  There 
was  ample  justification  In  the  evidence  for 
concluding  that  the  execution  of  the  second 
lease  was  chosen  as  the  most  conveuieut 
method  of  extending  the  then  existing  term, 
and  embodying  in  an  agreement  the  change 
in  the  conditions  of  tenancy  which  the  en- 
largement of  the  building  rendered  proper. 
The  court  evidently  found  that  the  defend- 
ant's occupancy  of  the  premises  after  the 
execution  of  the  second  lease  was,  in  effect, 
merely  a  continuation  of  the  old  tenancy; 
and,  as  the  finding  was  derived  from  evi- 
dence given,  we  are  not  at  liberty  to  disturb 
it  This  being  the  case,  the  plaintiff  sought 
to  remove  her  fixtures  during  a  term  which 
began  with  her  first  occupancy  of  the  prem- 
ises, and  was,  therefore,  merely  exercising 
a  right  incident  to  her  tenancy.  Let  the 
Judgment  be  affirmed.    Affirmed. 


(9  Colo.  App.  236) 

ST.   CLAIR   V.    CASH   GOLD    MINING   & 
MILLING  CO.  et  aH 

(Court  of  Appeals  of  Colorado.    Dec.  14,  1896.) 

Mires— Takino  of  Orb  bt  Trespasser— Recov- 
BHY  —  Cost  op  Extraction  —  Skt-Oef  —  Bona 
Fides— CoMMiNGLiNO  op  Ores— Evidence- In- 

STHUCTIOSS. 

1.  Tinder  the  rule  that,  when  a  trespasser  b^ 
mistake  enters  on  a  vein  to  which  he  has  no  ti- 
tle, and  talies  ore  from  it,  he  may  limit  the  own- 
er's recovery,  in  an  action  for  the  ore  taken,  by 
showing  the  value  of  the  ore  taken  and  the  ac- 
tual cost  of  digging  that  particular  ore  from 
that  particular  vein,  tramming  it  to  the  shaft, 
and  hoisting  it  to  the  surface,  the  bona  fides  of 
the  trespasser,  the  value  of  the  ore,  and  the 
actual  cost  of  its  extraction  are  questions  for 
the  jurjr,  though  defendant's  evidence  is  un- 
contradicted. 

2.  In  an  action  to  recover  for  ore  taken  un- 
der a  mistake  as  to  ownership,  where  it  appears 
that  such  ore  was  mingled  with  ore  to  which 
defendant  was  legitimately  entitled,  so  that 
plaintiff  was  entirely  unable  to  separate  it,  de- 
fendant must  show  how  much  came  from  plain- 
tiff's vein  and  how  much  from  his  own,  or  plain- 
tiff may  recover  the  value  of  all  the  ore  shown 
by  his  own  evidence  to  have  been  taken  out. 

3.  In  an  action  to  recover  for  ore  taken  in 
good  faith,  and  mingled  with  ore  to  which  de- 
fendant was  legitimately  entitled,  where  defend- 
ant has  introduced  evidence  of  work  done  and 
ore  taken  from  his  own  vein,  in  order  to  reduce, 
to  the  extent  of  its  value,  plaintiff's  recovery, 
the  jury  should  be  instructed  to  consider  such 
evidence  only  so  far  as  it  might  aid  them  in 
determining,  if  possible,  what  proportion  of  the 
ore  came  from  defendant's  vein. 

Error  to  district  court,  Boulder  county. 

Action  by  John  T.  St.  Clair  against  the 
Cash  Gold  Mining  &  Milling  Company  and 
others  to  recover  for  ore  taken  by  trespass. 
From  a  judgment  In  favor  of  defendants, 
plaintiff  brings  error.     Reversed. 

L.  C.  Rockwell,  for  plaintiff  In  error.  Rld- 
dell.  Starkweather  &  Dixon,  for  defeildantB 
in  error. 

>  Rehearing  denied  January  11, 1897. 


BISSELL,  J.  The  matters  of  fact  exhib- 
ited by  this  record  are  free  from  complica- 
tions, the  questions  of  law  thereby  suggested 
are  not  of  great  difficulty,  and  the  modem 
authorities  of  recognized  force  are  in  har- 
mony about  them.  The  errors  apparent  in 
the  record  proceed  from  an  instruction 
which  took  from  the  Jury  the  right  to  pass 
on  questions  of  fact  raised  by  the  evidence, 
and  the  refusal  of  the  court  to  advise  them 
as  to  the  law  by  which  their  deliberations 
were  to  be  guided,  and  the  admission  of  ev- 
idence which  is  neither  relevant  nor  compe- 
tent. The  assignments  do  not  suggest  the 
errors  which  spring  from  the  admission  of 
the  testimony,  but  the  retrial  which  must 
follow  the  reversal  renders  the  discussion  of 
these  matters  both  legitimate  and  essential. 
These  suggestions  outline  the  course  which 
the  opinion  will  pursue. 

The  parties  were  the  owners  of  mining 
claims  situate  In  Boulder  county.  The  loca- 
tions were  on  a  mountain,  which  ran  to  the 
north  and  to  the  east,  and  were  laid  along 
its  general  course.  The  Bella,  which  was 
owned  by  the  plaintiff  in  error,  ran  north. 
22  degrees  12  minutes  east.  This  claim  was 
of  the  usual  size,  being  1,500  feet  long  by 
150  feet  wide.  About  200  feet  from  its 
southern  end  line,  it  crossed  the  Cash  vein, 
and  ran  in  such  a  manner  that  one  of  tbe 
Bella  side  lines  projected  from  the  southerly 
side  line  of  the  Cash  about  200  feet  from 
the  end,  so  that  the  easterly  side  line  of  tbe 
Bella  crossed  the  Cash  about  200  feet  from 
tbe  Bella  southerly  end  line,  and  its  west- 
erly side  line  crossed  the  Cash  about  15  feet 
from  the  same  end.  The  Cash  vein,  which 
was  one  of  the  oldest  locations  on  the  bill. 
ran  northerly,  59  degrees  and  22  minutes 
east,  was  50  feet  wide,  and  crossed  the  Bella 
at  the  points  already  Indicated.  Both  these 
claims  were  patented.  No  question  arises  In 
the  case  with  reference  to  the  rights  of  the 
owners  of  the  Bella  and  the  Cash  to  what  is 
known  as  the  "Cash  Vein,"  or  to  the  right 
of  the  Cash  owners  to  follow  their  vein  with- 
in the  limits  of  the  Bella  location.  The 
Berkin  location  was  unpatented,  and  laid 
across  both  the  Cash  and  the  Bella,  ron- 
nlng  north,  41  degrees  east,  so  that  it  crosseO 
both  tbe  easterly  side  line  and  tbe  southerly 
end  line  of  the  Bella  very  close  to  the  south- 
east comer  of  corper  No.  1  of  the  Bella  lode. 
The  Berkin  discovery  adit,  as  appears  from 
the  testimony,  was  immediately  at  the  south- 
erly end  line  of  the  Bella,  and  from  Its  com- 
mencement reached  the  Bella  end  line  In 
about  12  feet.  Whatever  may  be  said 
about  these  respective  locations  and  th« 
work  that  was  done  is  stated  for  the  purpo«ie 
of  Illustrating  the  present  controversy,  and 
exhibiting  the  basis  on  which  the  case  -vrss 
tried  and  the  contentions  of  the  respective 
parties.  All  matters  of  difference,  as  be- 
tween the  Bella,  tbe  Berkin,  and  the  Ca«b. 
with  respect  to  the  rights  of  the  Bella  <r«m- 
ers  in  the  workings,  which  will  be  hereafter 
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referred  to,  are  entirely  eliminated,  and  are 
of  no  consequence  In  tbe  settlement  of  tbe 
dispute.  This  comes  from  the  fact  that  tbe 
Bella  owners  brought  an  action  In  ejectment 
against  the  alleged  trespassers,  and  got  a 
verdict  which  settled  tbelr  title  and  estab- 
lished their  right  to  the  vein  in  which  the 
work  was  done  and  their  right  to  the  ore 
which  was  taken  out  by  the  alleged  tres- 
passers, and  leaves  only  the  naked  question 
as  to  what  the  Bella  people  were  entitled 
to  recover,  the  true  measure  of  their  dam- 
ages, and  tbe  rules  by  which  the  jury  must 
be  governed  in  the  ascertainment  of  the 
facts.  The  general  nature,  course,  and  di- 
rection of  tbe  work  must  be  stated,  in  order 
to  show  on  what  basis  the  court  below  pro- 
ceeded, and  to  determine  the  true  rule,  as 
we  believe  it  exists,  by  which  the  recoverj' 
must  be  measured.  After  the  comipence- 
ment  of  this  discovery  adit,  and  on  the  as- 
sertion of  what  was  claimed  to  be  a  right  to 
pursue  a  cross  lode,  they  then  ran  a  level 
from  the  discovery  adit,  from  the  end  line 
of  the  Bella,  northerly  across  the  Cash  and 
beyond  the  northerly  side  line  of  the  Cash 
lode.  Some  time  In  the  prosecution  of  this 
work,  the  Cash  owners  became  convinced 
that  there  might  be  some  value  in  the  Ber- 
kln  location,  and  that  it  could  be  secured 
more  advantageously  and  economically 
through  their  workings,  which  were  between 
200  and  300  feet  deep,  than  from  any  sur- 
face workings  of  the  Berkln  owners.  The 
owners  of  the  Berkln,  at  that  time  or  short- 
ly afterwards,  sold  the  claim  to  the  Cash 
owners,  and  consolidated  with  It,  so  that  the 
property  was  thereafter  called  the  "Cash- 
Berkln."  When  the  Cash-Berkin  consolida- 
tion pursued  their  explorations  underground, 
they  connected  the  workings  of  the  Cash 
vein  proper,  which  had  been  prosecuted  to 
a  considerable  depth  in  the  Cash  lode,  by 
running  levels  from  their  main  working 
shaft  and  cross  cuts  from  those  levels  to 
what  was  asserted  to  be  the  Berkln  vein, 
and,  when  they  got  Into  It,  took  from  that 
vein  a  very  considerable  quantity  of  ore.  It 
is  this  trespass  which  is  the  basis  of  the 
present  action. 

The  plaintiCr  brought  suit,  and  to  maintain 
bis  case  compelled  the  Cash-Berkln  consoli- 
dation to  produce  the  books,  which  showed 
■the  extraction  of  ore,  during  the  time  and 
-within  the  periods  complained  of.  In  amount 
■to  a  little  upwards  of  $14,000.     Evidence 
■was  offered  which  showed  that,  during  all 
■tlie  time  the  Cash-Berkin  consolidation  was 
prosecuting  Its  work,  both  within  the  limits 
of  their  own  rights  on  the  Cash  vein,   as 
■v^'ell  as  the  development  of  the  particular 
■V'«in  which  was  claimed  as  the  Berkln,  the 
oirea  were  mixed  and  sold  as  belonging  to 
one  common  property,  and  It  was  Impossl- 
1:>Ie,  from  any  records  which  were  kept,  to 
sift  out  and  determine  what  ore  was  taken 
f^xrom  the  Bella  vein  and  what  from   the 
Oa-sh.    The  plainUff,  St.  Clair,  attempted  to 


charge  the  company,  under  the  doctrine  in 
Little  Pittsburg  Con.Min.Oo.  v.  Little  Chief 
Con.  Mln.  Co.,  11  Colo.  223, 17  Pac.  760,  with 
all  the  ore  extracted,  and  Its  total  value  as 
shown  by  the  books,  except  as  the  defend- 
ants might  be  able  to  reduce  It  by  separat- 
ing, and  establishing  to  the  satisfaction  of 
the  jury,  what  came  from  the  one  vein  and 
what  from  the  other.  The  defendants  rec- 
ognized the  force  of  tbe  rule,  assumed  the 
burden  of  proof,  and  attempted  to  meet  its 
responsibility.  In  order  to  do  it  they  intro- 
duced evidence  tending  to  show  the  cost, 
extent,  and  value  of  the  work  done  on  the 
Cash  property  and  on  the  Cash  vein,  and 
the  extent  and  value  of  the  work  done  on 
the  Bella  vein,  and  that  tbe  ore  coming  from 
both  sources  was  about  equal,  and  that  the 
expenses  absorbed  all  tbe  outcome.  In  a 
certain  sense  and  in  a  certain  way,  possibly, 
this  was  legitimate.  It  will  be  discussed 
further  on  in  the  opinion.  The  evidence  of- 
fered showed  the  value  and  extent  of  the 
cross  cuts  to  strike  the  Berkln  vein,  and 
the  necessity  to  prosecute  this  work  of  de- 
velopment from  the  Cash,  in  order  to  get 
at  the  Berkln  to  work  it.  The  evidence 
tended  to  show  the  pay  rolls  and  supply  ac- 
count during  all  this  time,  and  the  general 
expenses  incident  to  this  method  of  devel- 
opment. The  evidence  was  objected  to, 
but  it  was  permitted  to  be  offered.  The 
plaintiff  introduced  no  evidence  contradict- 
ing this  testimony,  for,  probably,  there  was 
none  accessible  to  him,  and  he  was  com- 
pelled to  accept  the  statements  which  the 
defendants  made. 

On  the  conclusion  of  the  evidence  the 
plaintiff  asked  a  good  many  instructions, 
which  were  all  refused,  some  of  which  will 
be  subsequently  stated,  and  the  court,  then, 
on  the  defendants'  request.  Instructed  the 
jury  "that,  from  the  uncontradicted  evi- 
dence in  this  case,  and  the  law  as  applica- 
ble to  such  evidence  and  to  the  case  made 
by  the  pleadings,  the  defendants  are  enti- 
tled to  abate  the  damages  for  the  value  of 
the  ore  taken  out  of  tbe  Bella  vein  to  the 
extent  that  they  have  incurred  expenses  in 
mining,  extracting,  and  milling  said  ore, 
and  that  the  uncontradicted  evidence  shows 
that  the  cost  of  mining,  milling,  and  ex- 
tracting said  ore  exceeded  the  value  of  the 
ores  extracted.  You  are  therefore  instruct- 
ed that  the  plaintiff  can  recover  only  nom- 
inal damages  for  the  ^espass  alleged  in  the 
complaint.  You  will  therefore  return  a 
verdict  for  the  plaintiflF  and  against  the  de- 
fendants, and  will  fix  the  amount  of  dam- 
ages at  one  dollar."  This  instruction  was 
excepted  to,  and  to  give  it  was  undoubtedly 
error.  By  it  the  court  took  from  the  jury 
the  entire  question  as  to  the  cost  and  ex- 
penses of  extraction  and  tbe  value  and 
character  of  the  ore  taken,  and  refused  to 
submit  to  the  jury  the  real  basis  of  tbe 
controversy,  and  on  which  the  plaintiff  was 
entitled  to  a  finding.     Whatever  the  jury 
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may  bare  concluded,  and  whether  any  oth- 
er verdict  than  one  for  nominal  damages 
would  or  would  not  have  been  sustained  by 
the  court,  the  defendants  were  entitled  to 
have  the  Jury  find  the  amount  of  the  ore 
taken.  Its  value,  and  the  cost  of  Its  extrac- 
tion. Although  the  evidence  of  the  defend- 
ants may  have  been  entirely  uncontradicted, 
it  by  no  means  follows  that  the  Jury  would 
have  allowed  the  totality  of  the  expenses 
as  exhibited  by  the  proof  offered.  The  In- 
struction was  equally  faulty  In  another  par- 
ticular, because  It  did  not  advise  the  Jury 
that  the  only  expenses  with  which  the  de- 
fendants should  be  credited  were  the  actual 
expense  of  taking  the  ore  out  of  the  Bella 
lode,  providing  they  were  entitled  to  limit 
the  recovery  by  the  extent  of  this  cost 
All  the  items  of  expense,  with  reference  to 
the  running  of  drifts,  levels,  etc.,  to  reach 
the  Bella  vein,  should  not  have  been  before 
the  jury,  unless  it  was  for  the  sole  purpose 
of  showing  that  the  cost  of  extraction  equal- 
ed the  extent  of  the  value  of  the  ore  taken 
from  the  Cash  lode.  Whether  this  would 
be  at  all  proper  would  depend  very  much 
upon  circumstances,  and  it  was  not  admissi- 
ble for  the  purpose  of  limiting  the  plain- 
tiff's recovery  by  this  cost,  except  in  so  far 
as  it  was  an  actual  part  of  the  legitimate 
expenses  of  taking  the  ore  out  of  the  Bella 
vein.  In  other  words,  the  plaintiff  was  en- 
titled to  recover  the  value  of  all  the  ore 
taken  from  the  Bella  less  only  the  actual 
cost  of  digging  that  particular  ore  out  of 
that  particular  vein,  tramming  It  to  the 
bottom  of  the  shaft,  and  hoisting  it  to  the 
surface.  Whatever  expense  the  Cash  own- 
ers may  have  been  to  in  running  their  lev- 
els, drifts,  and  cross  cuts  to  reach  the  Bella 
vein,  were  no  part  of  the  cost  which  could 
be  rightfully  or  legitimately  added  to  the 
expense  of  extracting  the  Bella  ore.  When 
a  trespasser  enters  on  a  vein  to  which  he 
has  no  title,  and  takes  ore  therefrom,  he 
cannot  charge  the  person  whose  property 
he  has  thus  invaded  with  the  expenses  of 
the  exploration  Incidental  and  necessary  to 
finding  it  or  reaching  the  vein  which  be 
spoliates  by  his  trespass.  It  was,  there- 
fore, true  this  instruction  could  not  have 
been  legitimately  given  without  the  limita- 
tion that  the  only  expenses  with  which  the 
defendants  could  be  credited  were  the  ac- 
tual expense  of  extracting  from  the  Bella 
vein  the  ore  for  which  they  were  sued.  It 
Is  this  evidence  with  reference  to  this  mat- 
ter which  was  objected  to,  and  admitted 
over  the  objection,  and  respecting  which 
there  is  no  assignment  of  error.  It  has 
been  referred  to  so  that  the  court  below,  on 
the  subsequent  trial,  will  be  guided  by  this 
opinion,  and  therefrom  determine  the  legiti-. 
macy  of  the  evidence  which  the  defendants 
may  offer  on  this  subject.  By  this  instruc- 
tion the  court  usurped  the  function  of  the 
Jury,  took  the  entire  case  away  from  their 
consideration,  and  for  this  action  we  have 


been  unable  to  find  any  precedent  In  the 
books,  nor  has  one  been  cited  to  us  by  the 
learned  counsel  who  represents  the  defend- 
ants in  error. 

'  There  are  other  equally  fatal  errors  which 
will  compel  a  retrial  of  the  case.  It  is  always 
true  that  the  measure  of  damages  for  a  tres- 
pass of  this  description  is  widely  variant  in 
two  different  classes  of  cases.  In  both  of  them 
the  burden  is  with  the  defendant  to  show 
what  be  did,  the  value  of  what  he  took,  and 
thereby  Mait  the  recovery.  Our  own  supreme 
court  has  settled  this  proposition  in  the  case 
hereinbefore  referred  to.  It  has  been  settled 
tl;at  a  recovery  on  an  Innocent  trespass  is  baaed 
on  a  totally  different  rule  from  one  which  is 
not  the  result  of  an  honest  mistake,  and  is, 
therefore,  a  willful  trespass,  within  the  or- 
dinary legal  acceptation  of  this  term.  In  the 
first  qlass  of  cases  the  defendants  are  undoubt- 
edly compelled  to  pay  only  the  value  of  the 
ore  as  It  was  In  the  mine,  and  therefore  they 
can  limit  the  recovo?— First,  by  the  value  of 
what  Is  taken;  second,  by  the  cost  of  mining 
and  extraction,  tramming,  and  hoisting  to  the 
surface,  or  delivering  it  at  the  pit's  month. 
This  Is  the  value  of  the  stuff  to  the  plaintiff, 
who  would  be  compelled  to  stand  these  ex- 
penses if  he  liad  mined  the  ore  himself.  In 
this  statement  tliere  has  been  no  mention  of 
the  cost  of  reduction,  for,  while  this  is  usually 
a  legitimate  Item  of  deduction.  It  is  unimpor- 
tant to  the  present  discussion.  On  the  other 
hand,  if  the  defendants  liad  taken  out  the  ore, 
not  as  the  result  of  an  honest  mistake  or  an 
honest  intention,  but  imder  circumstances  which 
showed  that  they  had  knowledge  of  the  sitna- 
tlon,  or  the  circumstances  were  such  as  to  le- 
gally charge  them  with  this  knowledge,  they  are 
entitled  to  no  such  deduction,  and  they  may 
not  reduce  the  amount  of  recovery  by  proving 
the  cost  of  mining.  Having  been  guilty  of  a 
willful  trespass,  they  shall  reap  no  benefit  from 
thehr  own  wrong,  and  sliall  pay  the  value  of  the 
ore  without  credit  for  the  labor  incident  to  Its 
extraction.  This  doctrine  Is  too  well  settled  to 
admit  of  controversy.  Waters  v.  Stevenson, 
13  Nev.  157;  Manufacturing  Co.  v.  Moses,  15 
Lea,  300;  Wooden- Ware  Co.  v.  U.  S.,  106  U.  a 
432,  1  Sup.  Ct.  308;  Benson  Mining  &  Smelt- 
ing Co.  T.  Alta  Mhiing  &  Smelting  Co.,  145 
U.  S.  428,  12  Sup.  Ct.  877;  Jewltt  v.  Dringer, 
30  N.  J.  Eq.  291;  Little  Pittsburg  Con.  Mln. 
Co.  V.  Little  Chief  Con.  Mln.  Co.,  sujwa. 

To  bring  this  issue  dearly  before  the  Jory, 
and  to  guide  their  deliberations,  the  plaintiff 
asked  some  instructions  which  charged  the  jury 
as  to  the  respective  rights  of  the  parties,  the 
burden  of  proof,  and  the  duty  of  the  defend- 
acts  to  find  out  and  ascertain  where  they  were 
working,  and  on  wliat  lode  they  were  working, 
and  the  good  faith  with  which  they  did  it,  and 
charging  the  jury  that,  unless  they  found  that 
the  defendants  began  the  work  under  the  hon- 
est belief  that  they  were  working  on  their  own 
ground,  where  they  had  a  right  to  work,  they 
were  not  entitled  to  reduce  the  recovery  by  the 
expenses  of  mining  it   The  plaintiff  was  un- 
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doTibtedly  entitled  to  instructions  on  tWs  sub- 
ject. The  seventh  instruction  wUch  the  plain- 
tiff requested  put  this  question  of  good  faith 
liefore  the  Jury  in  an  intelligible  and  tolerably 
satisfactory  shape,  and  the  plaintiff  was  enti- 
tled to  have  the  jury  Instructed  on  that  the- 
ory. The  situation  of  the  case  warranted  it 
The  entry  by  the  Berldn  owners  across  the 
end  line  of  a  patented  claim,  and  the  pursuit 
of  that  development  within  its  limits,  was  not 
done  in  ignorance  of  the  tdaintiff's  rights;  and 
In  doing  that  work  the  defendants  took  the 
chances  of  being  called  on  to  respond  in  dam- 
Rges  for  whatever  they  might  take  oat,  with- 
out regard  to  the  cost  of  extraction,  imless 
they  were  entirely  able  to  satisfy  the  Jury  tliat 
what  they  did  was  done  in  the  utmost  good 
faith,  and  on  a  fairly  well  foimded  belief  of 
what  they  claimed  were  their  rights.  Locators 
of  mining  claims  which  are  projected  acroes 
patented  property  take  all  the  risks  incident  to 
the  pursuit  of  ore  witliin  the  limits  of  that 
claim,  and,  being  found  to  be  trespassers,  must 
respond  in  damages  to  the  highest  limit  of  re- 
covery unless  they  are  able  to  satisfy  the  Jury 
of  the  honesty  of  their  purpose  and  the  good 
faith  with  which  they  did  their  work.  Mani- 
festly, under  such  conditions  as  appear  in  the 
record,  the  plaintiff  was  entitled  to  have  the 
Jury  told  what  the  plaintifTs  rights  were  im- 
der  such  circumstances,  and  the  court  was 
bound  to  submit  to  the  Jury  the  question  of 
good  faith,  of  honest  purpose  and  fair  inten- 
tion, and  tell  the  Jury  that,  unless  they  reached 
the  conclusion  the  trespass  was  not  a  willful 
one,  the  whole  evidence  in  regard  to  the  cost 
of  extraction  was  entirely  foreign  to  theh:  de- 
lii)eration8,  and  should  not  be  taken  into  ac- 
count in  determining  what  the  plaintiff  might 
recover. 

The  plaintiff  was  likewise  entitled  to  an  in- 
struction which  he  aslted  with  reference  to  the 
burden  of  proof  respecting  the  value  of  the  ore 
which  came  from  the  Bella.   The  defendants 
having  taken  the  ore  by  trespass,  and  mingled 
It  with  the  ore  to  which  they  were  legitimately 
entitled,  so  that  the  plaintiff  was  entirely  un- 
able to  separate  and  distinguish  and  estimate 
it,  the  burden  was  on  them  to  show  how  much 
#ame  from  the  Bella  and  how  much  came  from 
the  Cash  to  the  satisfaction  of  the  Jury.    Un- 
less the  defendants  were  able  to  satisfy  the 
Jury  on  this  question,  the  plaintiff  might  re- 
cover the  value  of  all  the  ore  shown  to  have 
l»een  taken  out,  and  the  plaintifTs  recovery  was 
limited  only  by  bis  own  evidence  on  this  sub- 
ject.  The   defendants    undoubtedly    had    the 
right  to  show  what  work  they  did  in  the  Cash 
vein,  and  what  ore  they  took  out,  so  as  to 
give  the  Jury  all  the  light  possible  respecting 
the  extent  and  value  of  the  ore  which  came 
from  the  Cash  lode,  and  the  extent  and  value 
of  the  ore  which  came  from  the  Bella.    If,  from 
this  evidence,  the  Jury  were  able  to  separate 
and  determine  the  value  of  each,  then  the  re- 
covery might  be  Umlted  to  what  they  should 
conclude  to  be  the  extent  and  value  of  the  ore 
taken  from  the  Bella  lode,  less  whatever  le- 


gitimate expenses  were  pr(q;)erly  chargeable  as 
against  ttiat  ore  on  the  lines  which  are  herein 
indicated.  Not  otherwise  was  the  evidence  re- 
specting the  ore  taken  from  the  Cash  and  the 
work  done  on  it  admissible  or  legitimate.  The 
Jury  should  be  plainly  told  that  the  cost  of  the 
work  done  on  the  Cash  vein  was  wholly  un- 
important, and  beside  their  consideration,  ex- 
cept as  it  might  aid  them  In  determining  there- 
from, if  they  were  able  to,  what  ore  came 
from  the  Cash  lode,  that  to  the  extent  of  this 
value  the  plaintiff's  recovery  should  be  re- 
duced. 

For  the  manifest  errors  which  the  court  com- 
mitted in  taking  the  case  from  the  Jury,  and  in 
refusing  to  instruct  them  on  essential  matters, 
tills  case  will  be  reversed,  and  sent  back  for  a 
new  trial.    Reversed. 


(>  Oolo.  App.  41) 

PKOPLB  ex  rel.  SCHMIDT  v.  tOUNTY 

COURT  OF  ARAPAHOE 

COUNTY  et  ai.i 

(Court  of  Appeals  of  Colorado.    Dec.  14,  1896.) 

Certiorari  —  To  KbvibwAhbndment  of  Jddo- 
MBNT  Entkt — Power  op  Courts  to  Cor- 
rect JunoMENT — Evidence. 

1.  Certiorari  will  lie  to  review  the  action  of  a 
county  court  in  amendine  a  judgment  entry  by 
a  nunc  pro  tunc  order  alter  the  time  for  an  ap- 
peal or  proceedings  in  error  from  the  judgment 
has  expired. 

2.  A  court  may  base  a  nunc  pro  tunc  order  cor- 
recting a  judgment  entry  to  conform  to  the  judg- 
ment actually  rendered  on  such  evidence,  either 
oral  or  of  record,  as  is  satisfactory  to  itself. 

,  3.  A  court  has  power,  after  the  term  at  which 
a  judgment  Is  rendered,  to  correct  clerical  er- 
rors or  omissions  in  the  record  of  such  judg- 
ment, to  make  it  conform  to  the  facts. 

Appeal  from  district  court,  Arapahoe 
county. 

Certiorari,  on  relation  of  Eliza  Schmidt, 
against  the  county  court  of  Arapahoe  coun- 
ty and  R.  W.  Steele,  Jndge.  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

Mclntyre,  Bray  &  Jarvls,  for  appellant 
R.  T.  Cassell,  for  appellees. 

BISSELL,  J.  The  county  court  of  Arapa- 
hoe county  made  an  order  amending  the 
Judgment  entry  In  the  case  of  Schmidt 
against  Dreyer  and  Wolaver,  the  sheriff; 
and  the  present  proceeding  is  an  attempt  to 
review  that  action,  and  restrain  the  court 
from  further  proceeding  in  the  premises. 
The  original  Judgment  was  rendered  some 
five  or  six  years  before  the  attempted 
amendment  and  the  time  for  an  appeal  or 
a  writ  of  error  had  long  gone  by.  The  par- 
ties sought  to  obtain  a  review  of  the  action 
of  the  county  court  by  prosecuting  error 
from  the  order  made  after  the  Judgment 
had  been  amended.  This  was  adjudged 
Irregular  by  the  supreme  court,  who  held 
that  these  matters  could  only  be  reviewed 
on  an  appeal  or  writ  of  error  from  the  final 
Judgment     Since  this  was  Impossible,  the 

1  Rehearing  denied  January  11,  18S7. 
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parties  would  be  remediless,  unless  they 
were  permitted  to  enforce  the  present  rem- 
edy. Its  regularity  and  sufficiency  are  not 
questioned,  and  It  is  likewise  apparently 
sustained  by  the  authorities.  Schmidt  v. 
Dreyer  (Colo.  Sup.)  39  Pac.  1086;  Schwarz 
V.  County  Court,  14  Colo.  44,  23  Pac.  84; 
People  V.  District  Court  of  Lake  Co.,  6  C9I0. 
534;  Jeffries  v.  Harrington,  11  Colo.  191,  17 
Pac.  505;  Duggen  v.  McGruder,  12  Am. 
Dec.  527. 

This  preliminary  matter  being  disposed 
of,  we  are  brought  to  the  consideration  of 
the  main  question,  which  respects  the  pow- 
er of  the  court  to  correct  Its  record  after 
the  term  at  which  the  judgment  was  enter- 
ed. There  are  some  minor  questions  sug- 
gested as  collateral  to  the  main  proposition, 
but  practically  growing  out  of  it.  These 
will  be  disposed  of  in  their  natural  order. 
We  must  first  state  the  facts  which  make  up 
the  history  of  the  case.  For  these  we  de- 
pend on  the  proof  offered  in  support  of  the 
motion.  The  appellant,  Mrs.  Schmidt,  did 
not  controvert  the  showing.  The  facts  were 
conceded,  and  we  are  only  to  ascertain 
whether  the  judgment  can  be  sustained. 
In  1891,  Mrs.  Schmidt  brought  suit  in  re- 
plevin against  Dreyer  and  Wolaver,  the 
sheriff  of  Weld  county,  to  recover  certain 
personal  property  which  the  sheriff  had  tak- 
en under  an  execution  Issued  against  Mrs. 
Schmidt's  husband  on  a  judgment  which 
had  theretofore  been  entered  against  him. 
Mrs.  Schmidt's  contention  was  that  she  had 
a  lien  on  the  property,  and  was  entitled  to 
its  possession,  because  of  the  terms  of  a 
chattel  mortgage  which  had  been  given  to 
her  to  secure  a  bona  fide  indebtedness.  This 
suit  was  tried  In  the  county  court,  and  a 
judgment  rendered  for  the  defendants.  In 
this  statement  we  do  not  Intend  to  be  un- 
derstood as  saying  that  this  was  the  actual 
judgment  rendered,  but  simply  that  it  went 
in  favor  of  the  defendants.  The  case  was 
tried  without  a  Jury,  and  the  court  took  It 
under  advisement,  and  subsequently  render- 
ed judgment  What  was  done  at  this  time 
is  the  subject-matter  of  the  present  inquiry. 
The  particular  importance  of  this  action 
springs  from  the  objection  which  the  par- 
ties make  to  the  consideration  of  the  testi- 
mony by  which  it  is  supported.  After  the 
judgment  was  pronounced,  the  plaintiff, 
Mrs.  Schmidt,  prayed  an  appeal  to  the  dis- 
trict court,  and  asked  the  court  to  fix  the 
bond  which  should  be  given  to  perfect  the 
appeal.  The  court  fixed  the  bond  at  $1,400. 
The  Importance  of  this  fact  is  apparent 
when  we  state  the  conceded  value  of  the 
property  involved  in  the  replevin  action 
was  $700.  The  plaintiff,  Mrs.  Schmidt,  so 
stated  it,  and  the  defendants  admitted  It 
The  appeal  was  perfected,  and  a  bond  in 
this  sum  executed.  After  the  cause  reached 
the  district  court  It  was  tried  to  a  jury, 
who  disagreed,  or  the  judgment  was  set 
aside  in  some  way,  and  It  stood  for  a  new 


trial  on  the  issues.  Thereafter  Mrs.  Schmidt 
dismissed  this  pending  appeal,  and  went  in- 
to the  county  court,  and  paid  the  judgment 
as  it  then  stood.  This  Is  somewhat  signif- 
icant, because,  as  the  judgment  was  in  the 
county  court,  it  was  simply  for  the  defend- 
ants and  for  their  costs.  When  suit  was 
brought  on  the  replevin  bond  which  Mrs. 
Schmidt  had  given  in  her  suit  against  Drey- 
er and  the  sheriff,  the  parties  were  met  with 
the  defense  that  the  judgment  had  been  sat- 
isfied and  paid,  and  that  there  was  never 
any  judgment  rendered  for  the  sum  of  $700. 
As  we  imagine,  the  parties  in  some  way  dis- 
covered the  mistake  made  by  the  clerk  in 
the  entry  of  the  judgment,  and.  In  order  to 
escape  their  proper  responsibility  in  the  re- 
plevin action,  dismissed  the  appeal,  and 
paid  the  judgment  as  it  had  been  entered. 
Whatever  the  motive  or  whatever  the  pur- 
pose, the  fact  remains  that  the  parties  at- 
tempted to  get  rid  of  this  judgment  and 
thereby  escape  any  liability  to  respond  for 
the  value  of  the  property  which  had  been 
taken  in  the  replevin  action. 

We  now  come  to  the  history  of  the  case  as 
it  is  disclosed  by  the  showing  made  on  the 
application  to  the  county  court  to  amend  Its 
judgment  The  motion  was  based  on  the 
records  in  the  suit  of  Schmidt  against  Drey- 
er, and,  likewise,  on  the  affidavits  of  one  of 
the  attorneys,  the  stenographer,  and  the 
county  judge  who  tried  the  case.  The  affi- 
davits fairly  and  fully  show  that,  when  the 
judge  delivered  his  opinion.  It  was  stated 
by  one  of  the  counsel  that  the  judgment 
would  be  assumed  to  be  for  the  value  of  the 
property  or  Its  return,  to  which  the  court 
replied,  "That  is  the  Judgment"  When  the 
judge  was  requested  to  fix  the  bond,  he  fixed 
it  in  evident  and  actual  accord  with  his 
statement  "that  Is  the  judgment."  This  is 
manifest,  because  the  bond  was  fixed  In  the 
sum  of  $1,4(X),  which  was  just  twice  the 
amount  of  the  admitted  value  of  the  prop- 
erty. There  would  have  been  no  authority 
on  the  part  of  the  court  to  fix  the  bond  in 
any  such  sum,  unless  he  had  rendered  a 
judgment  in  favor  of  the  defendants  for 
$700,  or  the  return  of  the  property;  other- 
wise, the  bond  would  simply  have  been  suf- 
ficient In  amount  to  cover  the  costs  of  the 
proceedings  below  and  on  appeal.  The 
stenographer  who  took  the  minutes  made  a 
notation  that  the  judgment  was  for  the  de- 
fendants. This  was  evidently  given  to  the 
actual  clerk  of  the  court,  who  thereupon  en- 
tered a  judgment  in  favor  of  the  defendants, 
and  for  their  costs.  On  these  facts,  and  on 
proof  of  this  description,  the  present  county 
court,  presided  over  by  a  different  judge, 
made  an  order  amending  the  judgment  en- 
try so  that  thereby  the  judgment  was  in  fa- 
vor of  the  defendants,  in  the  sum  of  $700,  or 
for  the  return  of  the  property  taken  on  tb«» 
replevin  suit  which  the  plaintiff  had  suetl 
out  Mrs.  Schmidt  .now  attempts  to  re- 
strain the  county  court  from   further   pro- 
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eeedlug  In  tbe  matter,  and  enforcing  the 
Judgment  as  amended. 

One  of  her  principal  contentions  Is  based 
on  the  character  of  the  evidence  which  was 
offered,  and  on  which  the  county  court 
based  its  action.  Tbe  appellant  cites  quite 
a  number  of  cases  wherein  tbe  question  of 
what  proof  can  be  relied  on  to  justify  <t 
court  in  amending  its  record  by  a  nunc  pro 
tunc  order,  and  thereon  asks  us  to  hold  the 
affldaTlts  offered  inadmissible,  and  to  re- 
strain the  county  court  from  proceeding, 
because  there  is  no  absolute  written  evi- 
dence, like  a  Judge's  minutes  or  other  rec- 
ord proof,  on  which  to  proceed.  While  we 
recognize  the  precariousness  of  the  tenure 
by  which  successful  parties  to  Judgments 
would  hold  title  if  it  be  conceded  their 
rights  may  be  varied,  altered,  or  affected 
by  parol  proof  as  to  what  was  done  at  the 
time  of  tbe  original  entry,  we  are  also  im- 
pressed with  the  necessity  for  permitting 
the  Introduction  of  this  kind  of  proof  In 
order  to  do  substantial  Justice  between  par- 
ties whose  rights  are  affected  by  an  inac- 
curate entry.  Had  the  rule  been  otherwise 
declared,  it  might  have  been  supported  by 
the  irrefragable  argument  that  the  parties 
were  bound  by  the  Judgment  as  it  stood, 
because  both  they  and  their  attorneys  were 
charged  with  notice  of  its  terms,  and  re- 
sponsible for  any  of  its  inaccuracies  or  er- 
rors which  could  at  all  times  have  been  easi- 
ly corrected  at  and  during  the  term  In  which 
the  judgment  was  rendered.  Negligence  in 
this  respect,  we  concede,  ought  perhaps,  in 
equity,  to  bar  them.  The  writer  is  firmly 
of  the  opinion  this  would  be  an  equitable 
rule.  Parties  and  attorneys  have  no  busi- 
ness to  lie  by,  and  rely  on  the  acts  of  the 
clerk,  and  his  accuracy  in  the  entry  of  Judg- 
ments, and,  when  he  fails,  call  on  the  court, 
years  afterwards,  to  correct  the  mistake. 
It  is  the  duty  of  attorneys  to  examine  the 
judgment  entries,  and  see  that  they  are  cor- 
rect, and,  when  errors  have  crept  in,  move 
promptly  for  their  correction.  Whatever 
may  be  our  opinion  respecting  it,  the  law  is 
otherwise  written.  It  is  clearly  settled  the 
trial  court  may  proceed  on  evidence  satis- 
factory to  Itself,  whether  oral  or  documen- 
tary, whether  of  record  or  otherwise,  to 
correct  tbe  entry,  and  make  it  speak  the 
judgment  which  the  court  in  fact  rendered. 
This  matter  has  been  set  at  rest  by  the  su- 
preme court  of  the  state,  which  is  in  line 
with  the  authorities  of  many  other  states 
on  the  same  question.  Doane  v.  Glenn,  1 
Colo.  454;  Freem.  Jndgm.  {  63;  Clark  v. 
I^mb,  8  Pick.  415;  Frink  v.  Frink,  43  N. 
H.  508;  Weed  v.  Weed,  25  Conn.  337;  Rugg 
T.  Parker,  7  Gray,  172;  In  re  Wight,  134 
V.  S.  136,  10  Sup.  Ot  487.  These  authori- 
ties broadly  support  the  power  of  the  court 
to  amend  its  record,  and  rest  Its  action  on 
proof  which  shall  be  sufficient,  in  its  judg- 
ment, to  demonstrate  the  error  Inherent  in 
the    record.    Tested    by    thes*    rules,    the 


county  court  was  wholly  Justified  In  declar- 
ing the  entry  an  erroneous  one.  The  recol- 
lection of  the  court,  the  recollection  of  coun- 
sel, and  tbe  recollection  of  the  stenographer, 
all  unite  on  the  one  proposition  that  the 
judgment  which  the  court,  in  fact,  declared 
was  for  the  defendants,  and  for  the  return 
of  the  property  or  its  value,  which  was  fix- 
ed at  $700.  A  Judgment  which  failed  to 
express  this  result  did  not  accord  with  the 
request  of  counsel,  or  the  announcement  of 
■the  Judge  who  tried  the  case.  It  may,  how- ' 
ever,  be  well  insisted,  there  is  record  evi- 
dence to  support  the  motion.  The  right  of 
appeal  was  conditioned  on  the  giving  of  a 
bond  in  the  sum  of  $1,400.  This  is  exactly 
double  the  amount  of  what  the  judgment 
would  have  been  and  actually  was  if  these 
affidavits  are  true.  The  court  would  not 
otherwise  have  so  conditioned  tbe  right  of 
appeal.  Nor  Is  it  conceivable  that  Mrs. 
Schmidt  would  have  idly  consented  to  the 
restriction  of  her  right  by  the  requirement 
of  a  bond  of  this  description,  unless  the 
judgment  had  been  as  the  parties  now  con- . 
tend.  Neither  parties  nor  counsel  consent 
to  the  giving  of  extraordinary  bonds,  un- 
warranted by  the  statutes.  The  difficulty 
which  comes  to  most  litigants  In  furnishing 
this  class  of  securities  always  results  in  a 
contest  over  the  amount  specified  if  the 
court  at  all  transcends  his  power  or  his 
duty  in  such  matters.  We  therefore  con- 
clude that,  by  the  failure  to  file  counter 
proofs  or  affidavits,  it  is  practically  admit- 
ted that  tbe  judge  did  find  for  the  defend- 
ants, and  did  order  a  Judgment  entered  for 
the  return  of  the  property  or  the  payment 
of  its  value,  to  wit,  $700.  On  the  proof,  the 
present  court  could  not  have  done  otherwise 
than  conclude  the  entry  was  erroneous,  and 
that  the  error  came  through  the  mistake  of 
the  clerk,  who  was  charged  with  the  duty  of 
Its  entry. 

This  proposition  being  conceded,  we  arc 
brought  to  the  main  question,  of  the  power 
of  the  court  to  amend  its  records  after  the 
term.  Of  this  there  Is  no  doubt  The  courts 
everywhere  concede  authority  to  make  their 
records  conform  to  the  facts.  The  only  pos- 
sible limitation  on  the  power  of  the  courts 
in  this  direction  Is  found  in  the  general  ex- 
pression that,  after  the  term,  they  are  lim- 
ited to  the  correction  of  those  errors  which 
may  be  regarded  as  of  a  clerical  character, 
and  which,  when  corrected,  will  make  the 
records  conform  to  the  facts.  The  order 
may  only  interpolate  and  make  part  of  the 
record  what  was,  in  fact,  done.  The  rule 
has  been  declared  by  both  the  appellate 
courts  of  this  state.  In  harmony  with  these 
general  authorities.  KIndel  v.  Lithograph- 
ing Co.,  19  Colo.  310,  35  Pac.  538;  Breene  v. 
Booth,  8  Colo.  App.  470,  33  Pac.  1007;  Breene 
r.  Booth,  6  Colo.  App.  140, 40  Pac.  103;  Freem. 
Judgm.  j|§  68,  70;  Gray  v.  Brignardello,  1 
Wall.  627;  Inhabitants  of  Limerick,  18  Me. 
183;  Boss  V.  Ross,  83  Mo.  100;   Printing  Co. 
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y.  Green  (Ohio  Sup.)  40  N.  B.  201;  Phillips 
T.  Negley,  117  U.  S.  665,  6  Sup^  Ct.  901;  Mc- 
Clannahan  y.  Smith,  76  Mo.  428;  Wooldridge 
y.  Quinn,  70  Mo.  370;  De  Castro  v.  Richard- 
son, 25  Cal.  49;  Compton  v.  Cline,  6  Grat. 
137. 

It  mtist  therefore  be  conceded  that  the 
county  court  had  full  authority  to  correct 
this  entry  so  that  it  should  speak  the  actual 
judgment  pronounced  by  the  court  In  Schmidt 
against  Dreyer.  We  do  not  understand 
there  Is  any  disagreement  between  this  and 
the  supreme  court  with  reference  to  this  gen- 
eral doctrine,  though  counsel  seek  to  build 
up  an  Imaginary  difference  between  them. 
It  is  quite  true,  the  court,  in  the  Kindel  Case, 
speaks  of  Judicial  errors  as  being  the  sub- 
ject-matter of  correction,  without  stating  the 
limitations  which  are  often  declared  essen- 
tial to  the  statement  of  this  doctrine.  We  do 
not,  therefrom,  conclude  that  the  supreme 
court  intended  to  lay  down  the  general  doc- 
trine that  judicial  errors  are  always  the  sub- 
ject-matter of  correction  after  the  term;  and 
we  are  led  to  this  conclusion  because,  as  ap- 
pears from  the  opinion  in  the  Kindel  Case, 
the  matter  Involved  in  that  decision  was  a 
clerical  error,  which  may  always  be  correct- 
ed, and  for  the  further  reason,  that  the  au- 
thorities cited  in  the  paragraph  do  not  sup- 
port the  general  proposition,  except  as  it  may 
be  limited  in  accordance  with  the  expression 
of  the  general  line  of  authorities  on  this 
question.  We  are  not  called  upon,  however, 
to  discuss  this  question  at  all,  or  attempt  to 
reconcile  the  apparent,  rather  than  real,  dif- 
ferences between  the  cases,  because  in  the 
present  matter  no  such  question  is  presented, 
and  there  is  no  attempt  to  correct  anything 
other  than  a  clerical  error  which  has  crept 
into  the  record,  and  made  the  Judgment 
something  other  than  that  which  the  court 
pronounced.  The  only  reason  we  refer  to 
this  matter  at  all  is  because  of  the  argu- 
ments of  counsel  on  the  question.  The  only 
difference  between  the  case  of  Breene  v. 
Booth  and  Kindel  y.  Lithographing  Co.  is 
found  tn  the  Intimations  of  the  supreme 
court  that  the  rule  which  we  announced  gov- 
erning appeals  did  not  accord  with  their 
judgment.  In  the  Breene  v.  Booth  Case  an 
individual  Judgment  was  entered  against 
Breene,  and  from  it  he  prosecuted  an  appeal. 
Thereafter,  by  a  nunc  pro  tunc  order,  the 
judgment  entry  was  corrected,  and  the  judg- 
ment thereupon  became  a  Judgment  against 
Breene  and  Booth,  as  a  co-partnership.  On 
the  filing  of  an  amended  transcript  showing 
this  fact,  there  was  an  attempt  to  prosecute 
the  original  appeal  on  the  basis  of  the 
amended  Judgment  This  court  held  it  could 
not  be  done.  When  the  case  came  up  after- 
wards, on  appeal  (6  Colo.  App.  140,  40  Pac. 
193),  and  the  judgment  was  affirmed,  there 
was  no  departure  from  this  general  an- 
nouncement. The  supreme  court  would 
seem  to  think  otherwise,  and  to  hold  that  for 
the  protection  of  the  rights  of  the  parties  to 


the  suit.  If  the  Judgment  should  be  after- 
wards corrected.  It  might  be  incorporated  in- 
to the  record  of  the  appeal,  according  to  the 
rule  announced  in  3  Bing.  346,  and  the  appeal 
be  heard  on  the  amended  record.  We  have 
found  no  case  of  this  description  which  is 
based  on  facts  at  all  similar  to  those  pre- 
sented in  the  Breene  y.  Booth  Case.  Wheth- 
er, under  facts  like  those,  the  supreme  court 
would  adhere  to  the  doctrine  which  was  Inti- 
mated in  the  Kindel  Case,  we  do  not  inquire. 
Equitable  considerations  might  possibly  sup- 
port that  rule,  though  a  strong  argument 
would  be  found  against  It,  based  on  the  negli- 
gence of  the  parties  and  the  attorneys  to  su- 
pervise and  attend  to  the  entry  of  the  proper 
judgment  at  the  time  when  the  clerk  made 
the  entry.  The  inconvenience  and  apparent 
injustice  to  the  parties  is  the  result  of  their 
own  folly  and  their  own  negligence;  and  un- 
less the  journal  entries  are  matters  of  which 
the  parties  and  the  attorneys  have  no  super- 
vision, as  is  the  case  In  the  English  courts.  It 
might  be  argued  a  different  rule  should  pre- 
vail. We  are  not  called  upon,  however,  to 
discuss  or  dispose  of  this  matter,  nor  to  de- 
termine what  rule,  if  any,  has  been  an- 
nounced by  the  supreme  court  In  a  case  re- 
quiring it,  we  should,  undoubtedly,  be  called 
on  to  ascertain  what  that  court  had  done, 
and  be  bound  to  follow  the  law  as  it  might 
have  been  declared.  The  action  of  the  dis- 
trict court  in  the  present  proceedings,  which 
adjudged  the  correction  made  by  the  county 
Judge  entirely  regular  and  proper,  is  in  har- 
mony with  the  law  as  we  have  herein  stated 
it;  and,  its  Judgment  being  entirely  correct, 
it  will  be  affirmed.    Affirmed. 


(4  Okl.  47Z> 


FBNTON  y.  WHITE. 


(Supreme  Court  of  Oklahoma.    Sept  4,  1896.) 

Ambrcembst  op  Sheriff  —  Appbai,  to  District 
Court. 
The  proceedings  upon  a  motion  to  amerce 
a  sheriff  are  in  the  nature  of  a  civil  action,  and 
the  order  of  the  trial  court  is  a  final  adjudica- 
tion in  the  matter,  and  a  final  judgment  which 
entitles  the  defendant  when  a  hearing  has  been 
had  in  the  probate  court,  to  an  appeal  to  the 
district  court  for  a  rehearing  of  the  facts  in  the 
case;  and,  when  the  appeal  is  properly  taken, 
the  case  is  in  the  Jistrict  court  and  must  be  re- 
heard there. 

(Syllabus  by  the  Court) 

Error  to  district  court  B^y  county;  before 
Justice  A.  G.  C.  Bierer. 

Action  by  C.  T.  White  against  George  S. 
Fenton.  Judgment  for  plaintiff.  Defend- 
ant brings  error.     Reversed. 

White,  the  defendant  in  error,  brought 
suit  in  the  probate  court  of  Kay  county,  on 
September  26,  1894,  to  recover  judgment 
against  Murray  &  Moore  for  $380  and  costs. 
An  execution  was  on  the  following  day  is- 
sued upon  said  judgment  and  placed  in  tb'e 
hands  of  the  plaintiff  in  error,  George  S. 
Fenton,  then  sheriff  of  Kay  county,  whicU 


Digitized  by 


Google 


OU.) 


FENTON  T.  WHITE. 


478 


execution  was  returned  unserved.  The  de- 
fendant in  error,  White,  thereupon  filed  his 
motion  In  the  probate  court  \o  amerce  the 
said  sheriff,  and  on  the  same  day  the  sheriff 
filed  his  answer  to  said  motion.  The  mo- 
tion to  amerce  averred  the  rendition  of  Judg- 
ment and  the  Issuance  of  execution,  and  de- 
clared (1)  that  Fenton,  as  sheriff  of  said 
county,  had  wholly  refused  and  neglected  to 
execute  the  writ  of  execution  which  had 
been  placed  in  his  hands;  (2)  that  he  had 
neglected  and  refused  to  sell  certain  goods 
and  chattels  by  him  levied  upon  under  the 
writ  of  execution,  and  had  wrongfully  re- 
leased the  same;  and  (3)  that  he  had  neg- 
lected to  return  a  Just  and  perfect  inventory 
and  appraisement  of  the  goods  and  chattels 
by  him  levied  upon  and  taken  under  the 
writ  of  execution.  The  plaintiff  in  error,  an- 
swering, (1)  denied  that  he  bad  neglected  to 
return  a  Just  and  perfect  inv^tory,  and 
said  (2)  that  he  was  at  all  times  ready  and 
willing  to  levy  said  execution  upon  the 
goods  belonging  to  the  defendants,  or  upon 
any  goods  shown  to  him  by  the  plaintiff  or 
his  agents  belonging  to  the  defendants,  and 
that  he  had  made  diligent  search  for  proper- 
ty belonging  to  defendants,  and  (3)  that 
plaintiff  liad  shown  him  property  of  the  de- 
fendants, and  requested  him  to  make  a  levy 
on  it.  but  tliat  such  property  was  claimed  by 
another  person,  namely,  John  Blanchard,  and 
was  in  the  possession  of  Blanchard,  and 
held  under  a  chattel  mortgage,  duly  record- 
ed and  sold,  presented  to  this  respondent, 
for  the  sum  of  $2,405;  that  he  had  demand- 
ed of  White,  defendant  in  error,  a  good  and 
sufficient  Indemnity  bond  l>efore  he  could  or 
would  levy  on  said  goods,  and  that  defend- 
ant in  error  neglected  and  refused  to  give 
him  such  bond;  that  the  bond  tendered  by 
defendant  in  error  to  plaintiff  in  error  was 
not  good  and  sufficient  to  indemnify  him; 
tliat  he  bad  inquired  as  to  the  solvency  of 
the  sureties  offered  therein;  that,  after  one 
of  the  bondsmen  had  signed  the  bond,  he 
demanded  to  be  released  from  it;  that  an- 
other surety  was  not  solvent,  or  worth  the 
amount  stated  in  bis  affidavit;  and  that  be 
notified  the  defendant  in  error  that  the  bond 
tendered  was  not  good,  and  refused  to  ac- 
cept it  for  the  purposes  therein  mentioned. 
Plaintiff  in  error  filed  with  his  answer  a 
copy  of  the  chattel  mortgage  referred  to. 
Upon  the  Issues  thus  made  up  a  trial  was 
bad  upon  the  6th  day  of  December,  1891, 
evidence  was  produced  and  heard,  and  ar- 
guments of  counsel  made,  and  the  probate 
-court  thereupon  rendered  Judgment  against 
the  plaintiff  in  error,  Fenton,  for  the  amount 
claimed  in  the  motion  for  amercement  and  $10 
costs  and  10  per  cent,  thereon,  to  which  judg- 
ment the  said  F'enton  excepted,  and  thereup- 
on gave  notice  of  appeal  to  the  district  court 
of  Kay  county,  and  thereafter  filed  his  appeal 
'  bond,  which  was  approved  on  the  10th  day  of 
December,  ISiM,  by  the  probate  Judge,  and  all 
the  papers  in  the  case  were  thereupon  for- 


warded to  the  district  court.  Thereafter,  on 
February  21,  1895,  the  defendant  in  error, 
White,  filed  his  motion  in  the  district  court  in 
said  case,  moving  the  court  to  dismiss  the 
appeal,  on  the  ground  that  an  appeal  did  not 
He  to  the  district  court  from  such  an  order. 
This  motion  was  heard  by  the  district  court 
on  the  10th  day  of  December,  1895,  and  sus- 
tained, on  the  ground  that  the  district  court 
had  "no  Jurisdiction  of  the  subject-matter  of 
the  appeal"  from  the  order  of  amercement 
against  the  plaintiff,  as  sheriff.  The  court 
thereupon  rendered  a  Judgment  dismissiug 
the  appeaL  From  this  order  of  the  district 
court  of  Kay  county,  the  plaintiff  in  error 
appeals  to  this  court  for  a  reversal  thereof. 

Blevins  &  King,  for  plaintiff  in  error.  Ex- 
Une  &  Jacobs,  for  defendant  in  error. 

McATEK,  J.  (after  stating  the  facts).  The 
sole  question  in  the  case  is  whether  an  ap- 
peal lies  to  the  district  court  from  an  order 
of  the  probate  court  amercing  the  sheriff. 
Section  1566  of  the  Statutes  of  1803  specifies 
the  extent  of  the  appellate  Jurisdiction  of 
the  district  court  over  the  probate  court  as 
follows:  "If  questions  of  fact  are  to  be  re- 
tried In  the  appellate  court,  the  appeals  shall 
be  taken  to  the  district  court  of  the  county 
in  manner  and  form  as  appeals  are  taken 
from  judgments  of  Justices  of  the  peace." 
The  method  prescribed  by  the  statute  for 
taking  appeals  from  Judgments  of  Justices 
of  the  peace,  as  found  in  section  4764  of  the 
Statutes  of  1893,  is  that,  "in  ail  cases  not 
otherwise  specially  provided  for  by  law,  ei- 
ther party  may  appeal  from  the  final  Judg- 
ment of  any  Justice  of  the  peace  to  the  dis- 
trict court  of  the  county  .where  the  Judg- 
ment was  rendered."  The  fact  that  the 
plaintiff  In  error  took  the  appeal  from  the 
action  of  the  probate  court,  instead  of  filing 
his  petition  in  error,  was  a  sufficient  Indica- 
tion that  it  was  his  purpose.  In  appealing  to 
the  district  court,  to  have  the  case  retried 
upon  the  questions  of  fact.  Inasmuch  as 
there  was  a  hearing  In  the  probate  court  up- 
on issues  of  fact  framed  and  evidence  pro- 
duced, we  think  that  he  was  entitled  to  have 
a  rehearing  on  appeal,  If  It  should  be  con- 
cluded that  that  order  should  either  be  de- 
nominated a  "final  Judgment,"  or  If  it  should 
l>e  found  that  it  was.  In  fact,  such  an  order 
as  finally  determined,  the  rights  of  the  plain- 
tiff and  of  the  defendant  in  error  in  that 
matter.  It  is,  in  section  4370  of  the  Stat- 
utes of  1893,  provided  that  "all  amercements 
so  procured,  shall  be  entered  on  the  record 
of  the  court,  and  shall  have  the  same  force 
and  effect  as  a  Judgment."  And  it  is  pro- 
vided, in  section  4371,  that  "each  and  every 
surety  of  any  sheriff  or  other  officer  may  be 
made  party  to  the  Judgment  rendered  as 
aforesaid,  against  the  sheriff  or  other  offi- 
cer, by  action,  to  be  commenced  and  prose- 
cuted as  in  other  cases.  •  •  •  Nothing 
herein  contained  shall  prevent  either  party 
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from  proceeding  against  such  sheriff  or  oth- 
er officer,  by  attachment,  at  his  election." 
And,  by  section  4372,  that  "In  eases  where 
a  sheriff  or  other  officer  may  be  amerced, 
and  shall  not  have  collected  the  amount  of 
the  original  Judgment,-  he  shall  be  permitted 
to  sue  out  an  execution  and  collect  the 
amount  of  said  judgment,  in  the  name  of  the 
original  plaintiff,  for  his  use."  It  is  not 
only  provided  here  that  the  order  of  amerce- 
ment "shall  have  the  same  force  and  effect 
as  a  Judgment,"  but  It  Is  piso  provided,  with 
reference  to  the  very  order  of  amercement 
itself,  that  "to  the  Judgment  rendered  as 
aforesaid"  each  and  every  surety  of  any 
sheriff  or  other  officer  may  be  "made  a  par- 
ty"; and,  again,  the  order  of  amercement 
Is  by  very  strong  Inference  denominated  a 
"Judgment,"  inasmuch  as.  In  the  closing  sec- 
tion above  cited,  the  Judgment  from  which 
the  execution  issued  is  termed  the  "original 
Judgment"  This  last  distinction  is  one 
which  is  only  proper  for  the  legislator  to 
have  used  If  he  meant  to  distinguish  it  from 
that  other  order  or  amercement  against  the 
sheriff,  which  may  be  rendered  against  him 
If  he  "shall  not  have  collected  the  amount 
of  the  original  Judgment."  So  that  the  leg- 
islature has  not  only  here  declared  that  the 
order  of  amercement  shall  have  the  same 
force  and  effect  as  a  Judgment,  but  declares 
the  order  of  amercement  to  be  a  Judgment 
itself,  and  distinguishes  it  from  that  other 
Judgment,  which  was  the  "original"  Judg- 
ment, and  from  which,  It  being  itself  a  Judg- 
ment, it  is  necessary  to  carefully  distinguish 
It. 

These  provisions  of  the  statute,  being  a 
part  of  the  Code  of  Civil  Procedure,  are 
identical  with  the  Code  of  Civil  Procedure 
of  the  state  of  Kansas.  The  understanding 
here  given  is  that  of  the  supreme  court  of 
the  state  of  Kansas  In  Knox  v.  Merrill,  22 
Kan.  572.  It  was  explicitly  stated  by  Judge 
Brewer,  who  declared  the  opinion  of  the 
court  in  the  case,  that  "the  single  question 
is  as  to  when  an  order  of  amercement  be- 
comes a  lien  on  the  real  estate  of  the  officer 
amerced,  situate  within  the  county,— wheth- 
er at  the  date  of  the  order,  or  at  the  time 
of  the  levy  of  an  execution  issued  thereon. 
The  district  court  held  that  it  became  a  lien 
from  the  day  of  its  date,  and  we  tbinli  this 
ruling  correct."  In  Wadsworth  v.  Parsons, 
6  Ohio,  450,  upon  error  from  an  order  sus- 
taining the  motion  to  amerce  the  sheriff,  the 
supreme  court  of  Ohio,  in-  stating  the  case, 
set  forth  that  "the  plaintiff  seeks  to  reverse 
this  Judgment,"  and,  after  considering  the 
case,  and  making  a  ruling  on  it,  declared 
"the  Judgment  affirmed."  In  Duncan  v. 
Drakeley,  10  Ohio,  45,  upon  a  case  coming 
up  from  the  common  pleas  to  the  supreme 
court  of  that  state  in  the  same  manner,  the 
court  again  denominated  the  order  of  amerce- 
ment made  by  the  court  of  common  pleas 
a  "Judgment,"  concluding  Its  opinion  that 
the  order  should  be  made  of  "Judgment  re- 


versed." In  the  case  of  Graham  v.  Newton, 
12  Ohio,  210,  in  a  case  coming  up  to  the  su- 
preme court  frt)m  a  similar  order  based  up- 
on a  motion  to  amerce  the  sheriff,  the  court 
declared:  "We  shall  only  consider  that  er- 
ror which  was  taken  to  the  amount  of  the 
Judgment  in  amercement," — and  declares 
that  "the  whole  amount  so  made  up,  of  the 
Judgment  debt,  interest,  and  costs,  which 
makes  up  the  true  amount  of  the  Judgment 
to  be  rendered,  or  the  amercement,  which, 
when  so  reduced  to  Judgment,  will  draw  In- 
terest as  other  Judgments,  until  collected"; 
concluding  its  opinion  by  again  declaring 
that  the  "Judgment  Is  affirmed."  And  the 
coui-t  of  appeals  of  Kansas,  Southern  de- 
partment. Eastern  division.  In  1895,  In  the 
case  of  Reese  v.  Rice,  41  Pac.  218,  upon  er- 
ror from  the  district  court  to  the  supreme 
court  from  a  Judgment  founded  upon  a  mo- 
tion for  amercement  of  the  sheriff,  desig- 
nates the  order  of  the  district  court  to  l>c 
"a  Judgment  of  amercement,"  and  directs 
that  "the  Judgment  of  the  district  court  is 
reversed." 

But  it  Is  urged  by  the  defendant  in  erroi 
that  the  order  of  amercement  cannot  be  a 
final  Judgment,  for  the  reason  that  there  are 
no  pleadings  in  the  case.  As  has  been  seen, 
'  the  motion  to  amerce  the  sheriff  and  the  an- 
swer of  the  plaintiff  in  error  thereto,  while 
not  denominated  a  "petition"  and  "answer,"' 
yet  plainly  present  the  matters  of  fact  In  is- 
sue; but  it  was  said  by  the  supreme  court 
of  Ohio,  In  Wadsworth  v.  Parsons,  cited 
above:  "We  know  of  no  practice  which  re- 
quires either  plea,  or  answer,  or  Issue  to  be 
made  up  in  form.  We  have  never  seen  such 
practice  adopted,  and  there  is,  in  our  opin- 
ion, no  law  that  requires  it."  And  this  view 
of  the  law  was  again'  adopted  by  the  same 
court  In  Graham  v.  Newton,  12  Ohio,  210.  iu 
the  declaration  that,  "In  Wadsworth  v.  Par- 
sons, 6  Ohio,  449,  It  has  been  decided  that 
pleadings  are  unnecessary  on  motions  for 
amercement."  It  is  urged  by  the  defendant 
in  error  that  it  was  decided,  in  Armstrong 
V.  Grant,  7  Kan.  286,  that  "the  action  of  the 
court  in  such  case  [amercement]  is  on  a 
written  motion,  and  not  on  pleadings.  Its 
determination  Is  an  order,  and  not  a  Judg- 
ment." But  we  consider  that  the  opinion  of 
the  court  in  Knox  v.  Merrill,  22  Kan.  572. 
referring  to  the  Ohio  cases  and  accepting 
their  view,  together  with  the  weight  of  tbe 
Ohio  cases  themselves,  founded  ujwn  the 
provisions  of  the  same  Code  of  Civil  Pro- 
cedure, fully  establish  the  adverse  view,  and 
that  an  order  of  amercement,  founded  upon 
a  motion  upon  which  a  hearing  has  been 
had,  is,  in  fact,  a  final  adjudication,  and 
such  a  final  Judgment  as  entitles  the  losing 
party  to  an  appeal,  under  the  provisions  of 
our  statute,  above  cited. 

We  think  the  authorities  In  strict  confor- 
mity to  the  reasoning  and  Justice  of  tbt- 
case.  The  proceedings  had  upon  a  motion 
to  amerce  are  in  the  nature  of  a  civil  action. 
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which  is  an  "ordinary  proceeding  in  a  court 
ot  justice  by  which  a  party  prosecutes  an- 
other party  for  the  enforcement  or  protec- 
tion of  a  right,  or  the  redress  or  prevention 
of  a  wrong,  or  the  punishment  of  a  public 
offense."  St.  Oltl.  1893,  p.  763,  i  3876.  This 
is  a  proceeding  In  amercement,— nothing 
more  or  less.  The  order  is  a  final  order  of 
the  court.  Proceedings  of  this  character  are 
often  of  great  importance,  placing  the  whole 
welfare  of  the  sheriff  in  the  power  of  the 
court;  and,  if  there  is  no  appeal,  the  prop- 
erty and  welfare  of  the  sheriff  are  at  the 
disposition  of  a  single  tribunal.  It  Is  a 
case  in  which  this  court  should  stroHgly  fa- 
vor the  appeal,  and,  as  was  ^aid  in  Haas  v. 
Lees,  18  Kan.  4^,  by  Chief  Justice  Horton, 
do  so  "as  far  as  possible  without  obstruct- 
ing the  course  of  justice,"  and  in  which 
"provisions  of  the  Code  are  to  be  liberally 
construed,  with  a  view  to  effect  its  objects 
and  to  promote  Justice."  St.  Okl.  1893,  % 
2693.  We  think  that  the  judgment  of  the 
district  court  should  be  reversed,  and  that 
the  case  should  be  heard  there  upon  the 
facts,  and  it  is  so  ordered.  All  the  justices 
concur,'  except  BIERBR,  J.,  who  presided 
below. 


<4  Okl.  718) 

BIVERT  V.   PERKlNS.i 

(Supreme  Court  of  Oltlahoma.     Sept.  4,  1896.) 

Award  of  Arbitkatobs — Res  Judicata— Entkt 
or  Judgment  bt  Justice. 

1.  Under  the  statute  in  force  in  this  territo- 
ry in  1890,  in  a  case  before  a  ju.stice  of  the 
peace,  in  which  an  application  and  atBdavit  for 
change  of  venue  were  filed,  and  an  order  of  re- 
moval made  thereupon  in  writing  by  the  jus- 
tice of  the  peace,  and  entered  in  his  doclvet,  and 
immediately  thereafter,  and  before  leaving  the 
court,  the  parties  to  the  cause  agreed  to  enter 
into  an  arbitration  under  the  direction  of  the 
court,  and  at  once  agreed  upon  arbitrators,  and 
submitted  their  testimony  to  them,  and  the 
arbitrators  made  a  finding  in  writing  stating 
what  each  party  to  the  controversy  should  do 
in  order  to  terminate  the  litigation,  and  this 
finding  of  the  arbitrators,  at  the  request  of 
both  the  parties,  entered  upon  the  justice's  docit- 
et,  and  made  a  rule  of  court,  and  a  judgment 
was  entered  thereupon,  and  the  parties  proceed- 
ed to  and  did  carry  out  the  finding  and  order  of 
the  arbitrators,  then  afterwards,  upon  a  trial 
of  the  same  matters  in  the  district  court,  it  was 
not  error  in  the  court  to  give  an  instruction  that, 
if  the  parties  to  the  litigation  had  agreed  in 
the  justice  of  the  peace  court  to  submit  the  mat- 
ters in  controversy  between  them  to  arbitrators, 
and  that  the  award  or  finding  of  the  arbitrators 
should  be  entered  in  the  docket  of  said  justice 
of  the  peace  as  a  judgment,  then  the  decision 
of  such  parties  amounted  in  law  to  an  adjudica- 
tion and  determination  of  their  respective  rights. 

2.  Nor  was  it  error  for  the  said  justice  of  the 
peace,  under  the  circumstances  and  at  the  re- 
quest of  the  parties,  to  retain  jurisdiction  of  the 
cause,  and  to  enter  up  such  arbitration  and 
judgment  thereon. 

(Syllabus  by  the  Court.) 

Error' to  district  court,  Logan  county;  be- 
fore Justice  Frank  Bale. 

1  Rehearing  denied  January  7,  1897. 


Action  by  G.  N.  Perkins  against  Louis  N. 
Bivert  and  others.  Judgment  for  plaintiff, 
and  Bivert  brings  error.    Affirmed. 

On  March  18,  1893,  Donaldson  sold  to  Ed- 
wards and  Robinson  a  yoke  of  oxen,  the  pos- 
session of  which  is  Involved  in  this  case. 
Edwards  and  Robinson  agreed  to  pay  there- 
for the  sum  of  $65,— $50  in  cash,  which  was 
paid,  and  $15  in  labor,  consisting  of  break- 
ing and  grubbing  a  15-acre  tract  of  land. 
Only  a  small  portion  of  the  work  was  per- 
formed. On  May  3,  1893,  Edwards  and  Rob- 
inson sold  the  cattle  back  to  Donaldson, 
taking  his  promissory  note  therefor  for  the 
sum  of  $50.  On  May  5,  1893,  Edwards  and 
Robinson  brought  suit  in  replevin  before 
Brazil,  a  justice  of  the  peace  for  Iowa  town- 
ship, Logan  county.  On  May  23d  the  case 
was  called  for  trial,  when  Donaldson  filed 
an  application  and  affidavit  for  change  of 
venue,  which  said  application  was  granted, 
and'  the  case  ordered  to  be  transmitted  to 
Nelson  Benjamin,  Justice  of  the  peace  for 
Iowa  township.  Afterwards,  and  on  the 
same  day,  a  verbal  agreement  of  arbitration 
was  had  before  the  said  A.  J.  Brazil  of  the 
matters  in  dispute  between  the  said  Ed- 
wards and  Robinson  and  Donaldson.  The 
arbitrators  made  a  finding  and  agreed  that 
Edwai-ds  and  Robinson  should  return  to 
Donaldson  his  note  of  $50,  and  pay  to  him 
the  sum  of  $6,  and  give  to  him  the  work 
already  done  on  the  land,  and  that  Don- 
aldson should  turn  over  the  oxen  to  Edwards 
and  Robinson,  and  that  Donaldson  was  to 
pay  the  costs  of  the  lawsuit  and  to  have 
the  crop  on  the  ground.  Thereupon  the 
note  of  $50  was  turned  over  to  Donaldson, 
the  sum  of  $6  was  paid  to  him,  and  by  his  di- 
rection applied  to  the  payment  of  costs  in  the 
case,  and  he  also  paid  a  remaining  balance  of 
45  cents  costs.  Thereafter  Edwards  and 
Robinson  went  to  the  place  of  Donaldson, 
with  the  latter's  consent,  and  took  possession 
of  the  oxen,  and  took  them  away.  Donald- 
son, therefore,  had  performed  his  part  of  the 
arbitration,  and  Edwards  and  Robinson  had 
performed  their  part  thereof.  Thereafter, 
and  on  the  27th  day  of  May,  1893,  Donald- 
son commenced  a  suit  of  replevin  before 
McElroy,  a  justice  of  the  peace  for  Springs- 
vale  township,  Logan  county,  against  Ed- 
wards and  Robinson  for  the  possession  of 
the  oxen,  and  on  May  30th  a  judgment  was 
rendered  by  said  Justice  of  the  peace  In 
favor  of  the  plaintiff,  Donaldson,  adjudging 
that  he  (the  plaintiff)  was  the  owner  and 
entitled  to  the  possession  of  the  oxen. 
Thereafter  Edwards  and  Robinson,  being 
indebted  to  the  plaintiff  herein,  G.  N.  Per- 
kins, executed  a  bill  of  sale  to  him  of  the 
oxen.  Subsequent  to  May  30,  and  prior  to 
June  15,  1893,  Donaldson  sold  the  oxen  to 
John  P.  Biveit,  who  again  sold  them  to 
Louis  N.  Bivert,  the  plaintiff  In  error.  On 
June  15,  1883,  the  defendant  in  error  here 
commenced  an  action  of  replevin  against 
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Francis  M.  Donaldson,  John  Blvert,  Louis 
Blvert,  Richard  Roe,  and  Thomas  McBlroy, 
before  W.  H,  McCarver,  justice  of  the  peace 
for  the  city  of  Guthrie.  Louis  Blvert  an- 
swered, claiming  the  property  and  the  right 
of  possession  therein.  The  other  defendants 
answered,  disclaiming  any  Interest  in  the 
cattle.  Upon  change  of  venue,  the  case  was 
tried  on  June  20,  1803,  before  Justice  Fred 
M.  Morgan,  between  the  plaintlCT  and  the  de- 
fendant in  error,  was  decided  in  favor  of 
Perkins,  and  appeal  taken  to  the  district 
court  of  that  county  and  territory.  There- 
after, on  the  20th  and  21st  days  of  April, 
18M,  the  case  was  tried  In  the  district  court 
of  Logan  county,  this  territory,  to  a  jury, 
and  a  verdict  rendered,  and  judgment  en- 
tered thereon  for  the  plaintiff,  G.  N.  Per- 
kins, and  against  the  said  Louis  N.  Blvert, 
for  the  return  of  said  oxen  and  $25  damages, 
and  also  adjudging  the  value  of  the  oxen  to 
be$C5. 

Keaton  &  Cotteral,  for  plaintiff  in  error. 

McATEE,  J.  (after  stating  the  facts).  Several 
assignments  of  error  are  made  by  the  plain- 
tiff in  error.  The  views  which  are  pressed 
In  the  brief  are:  (1)  That  the  court  erred 
in  giving  instruction  No.  5,  to  the  effect  that, 
if  Donaldson  and  Edwards  and  Robinson 
agreed  to  submit  the  matter  in  controversy 
between  them  to  certain  arbitrators,  and 
thereafter  agreed  that  the  award"  or  finding 
of  said  arbitrators  should  be  entered  in  the 
docket  of  the  said  A.  J.  Brazil,  justice  of  the 
peace,  as  a  judgment,  then  the  decision  of 
such  parties  amounted  In  law  to  an  adjudi- 
cation and  determination  of  their  respective 
rights;  and  (2)  that  A.  J.  Brazil,  justice  of 
the  peace,  had  lost  jurisdiction  to  enter  any 
judgment  In  the  case,  prior  to  the  said  arbi- 
tration, for  the  reason  that  he  bad  previously 
granted  a  change  of  venue  to  another  jus- 
tice, and  that,  hence,  he  had  no  jurisdiction 
of  the  parties  or  the  subject-matter.  The 
former  part  of  this  contention  is  argued 
upon  the  ground  that  St.  Okl.  1890,  p.  884, 
c.  70l  art.  26,  In  force  at  the  time  of  the  ar- 
bitration and  trial,  provides  that  (section  1) 
"all  persons,  except  infants  and  insane  per- 
sons, may  by  an  instrument  in  writing  sub- 
mit to  the  arbitration  or  umpirage  of  any 
person  or  persons  to  be  by  them  mutually 
chosen,  any  controversy  existing  between 
them  which  may  be  the  subject  of  a  suit  at 
law,  except  as  otherwise  provided  in  the 
next  section,  and  may  agree  that  such  sub- 
mission may  be  made  a  rule  of  any  court 
of  record  designated  In  such  instrument." 
It  Is  provided.  In  section  9,  that  "tbe  award 
shall  be  In  writing,  and  signed  by  the  arbi- 
trator or  arbitrators  who  agree  thereto,  and 
shall  be  attested  by  a  subscribing  witness." 
While  the  justice  bad,  in  fact,  entered  upon 
his  docket  the  change  of  venue  to  another 
justice,  tbe  parties  to  the  canse.  Including 
Donaldson,  did,  as  a  matter  of  fact,  request 


tbe  justice  to  suspend  the  operation  of  that 
order,  inasmuch  as  they  had  agreed  to  enter 
into  an  arbitration  of  the  matter,  and  to 
have  the  same  made  the  rule  of  bis  court, 
and,  under  the  direction  of  the  said  justice, 
in  his  court,  and  with  his  aid,  agreed  upon 
arbitrators,  who,  after  the  bearing  of  the 
testimony,  made  a  finding  in  writing,  which 
was  entered  upon  the  justice's  docket,  and 
agreed  thereto,  by  both  the  parties  thereto, 
who  acted  thereon,  and  carried  out  the  arbi- 
tration; tbe  note  of  Donaldson  for  $50  being 
surrendered  to  him  by  Edwards  and  Robin- 
son, or  at  their  direction,  and  Edwards  and 
Robinson  having  paid  over,  at  the  direction 
of  Donaldson,  the  sum  of  $6  to  tbe  justice 
of  the  peace,  to  be  applied  by  him  upon  the 
payment  of  the  costs  of  the  suit,  which  were, 
under  the  arbitration,  to  be  paid  by  Donald- 
son, and  Donaldson  himself  having  com- 
pleted the  payment  of  the  costs  by  adding 
the  sum  of  45  cents  in  cash  to  the  justice, 
and  he  having  surrendered  tbe  complete  pos- 
session and  claim  of  ownership  of  the  oxen 
to  Edwards  and  Robinson. 

We  think,  before  the  papers  had  been 
transmitted  to  the  district  court,  the  justice 
of  tbe  peace  had  the  right,  at  the  request  of 
both  parties  to  the  case,  to  reassunie  the 
jurisdiction  of  the  cause,  for  the  puriKise  of 
aiding  in  this  effort  to  arbitrate  the  matters 
In  controversy,  and  that,  inasmuch  as  the 
arbitration  was  accepted  by  both  parties, 
carried  out,  and  completed,  and  the  oxen 
delivered  to  Edwards  and  Robinson  on  the 
next  day,  or  the  second  day  thereafter,  and 
that  the  arbitration  was  entered  up  as  a 
judgment  by  the  said  justice  of  the  peace, 
and  agreed  upon  by  tbe  parties  thereto,  that 
It  was  not  error  for  the  court  to  direct,  "the 
decision  of  the  parties  amounted  In  law  to 
an  adjudication  and  determination  of  their 
respective  rights."  We  find  no  error  In  the 
record,  and  that  the  judgment  of  the  dis- 
trict court  was  correct,  and  it  will  be  af- 
firmed. All  the  justices  concur,  except 
DALE,  C.  J.,  who  sat  in  the  trial  of  the  case 
below. 


(4  Okl.  6t;> 


PROVINCE  V.  LOVI.I 


(Supreme  Court  of  Oklahoma.     Sept.  4,  189C.) 
Ejectmist— OccDprixo  Claimant— New  Trial- 
Reference— Oath— Conpirmatios  of  Kb  pobt. 

1.  In  order  to  successfully  assert  a  right  as 
an  occupying  claimant,  the  party  must  brinic 
himself  within  the  statutory  provisions  appli- 
cable thereto;  and,  in  the  absence  of  such  sliow- 
ing  by  defeniiant  in  an  action  of  ejectment,  he 
should  be  regarded  as  a  trespasser,  without  any 
right  to  demand  a  jury  to  assess  the  value  of 
tbe  improvements  he  has  placed  upon  the  land. 

2.  Section  309,  Code  Civ.  Proc,  which  pro- 
vides that  a  referee  shall  be  sworn,  while  man- 
datory to  the  extent  of  requiring  the  oath  to  be 
taken,  yet  the  precise  language  of  the  stat- 
ute need  not  be  followed  in  the  oath  administer- 
ed; it  is  sufficient  if  tbe  substance  of  the 
statute  be  complied  with. 

1  Rehearing  denied  Jauuary  7, 1897. 
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8.  Where  an  objection  Is  made  to  the  report  of 
a  referee  on  the  ground  that  the  report  is  not 
snstained  by  the  eTidence,  and  the  evidence  tak- 
en hy  the  referee  was  not  before  the  court  on 
the  heariDK  on  the  referee's  report,  it  is  not 
errw,  on  the  motion  to  set  aside  the  referee's 
report,  for  the  trial  court  to  overrule  the  ob- 
jection to  the  confirmation  of  the  report. 

4.  Where  a  judgment  by  default  is  taken  in 
favor  of  a  plaintift  in  an  ejectment  suit,  and  no 
issue  has  been  raised  by  a  defendant  as  to  the 
right  of  plaintiff  in  the  possession  of  the  land, 
section  618  of  our  Code,  which  provides  for  a 
new  trial  as  a  matter  of  right  in  an  ejectment 
proceeding,  is  not  applicable.  Hall  T.  Sanders, 
25  Kan.  63& 

(Byllabos  by  the  Court.) 

Appeal  from  district  court,  Oklahoma 
connty;   before  Justice  Henry  W.  Scott. 

Action  by  Charles  Lovl  against  John  Prov- 
ince and  John  Hicks.  Judgment  for  plain- 
tiff, and  Province  appeals.    Affirmed. 

R.  G.  Hays  and  J.  S.  Jenkins,  for  plaintiff 
In  error.  A.  B.  Hammer  and  J.  H.  Everest, 
for  defendant  In  error. 

DALB,  C.  J.  November  15,  1893,  Charles 
Lovl  Instituted  an  action  In  the  district  court 
of  Oklahoma  county  against  John  Province 
and  John  Hicks,  to  recover  the  possession  of 
lots  Nos.  3  and  4,  and  the  E.  %  of  the  S. 
E.  V4  of  section  11,  township  12  N.,  range  2 
W.,  Oklahoma  county,  and  In  such  action 
asked  for  a  Judgment  against  defendants 
for  damages  in  the  sum  of  $700,  for  unlaw- 
fully keeping  plaintiff  out  of  the  poesession, 
waste,  and  mesne  profits.  To  this  petition 
no  answer  was  filed,  and  am  February  26, 
1804,  judgment  was  entered  against  the  de- 
fendant Province  by  default.  The  record 
does  not  show  that  a  judgment  against 
Hicks  was  asked  for,  and  he  does  not  appear 
further  in  the  case.  Afterwards,  but  on  the 
same  day  upon  which  the  Judgment  was 
taken  by  default,  counsel  for  defendant 
Province  filed  a  motion  to  strike  the  petition 
from  the  files,  because  the  same  was  not 
verified;  and,  on  March  5th  following,  coun- 
sel filed  another  motion  for  defendant  Prov- 
tnce,  asking  that  the  default  be  set  aside, 
and  alleging  in  such  motion  that,  at  the  time 
the  judgment  was  entered,  defendants  were 
not  In  default,  for  the  reason  that  they  had 
at  such  time  a  motion  on  file  to  strike  the 
petition  from  the  flies,  because  the  same 
was  not  verified.  The  motion  to  set  aside 
the  default  was  overruled,  and  no  further 
proceedings  appear  to  have  been  taken  In 
the  case  until  November  7,  1894,  at  which 
time  a  referee  was  appointed  to  try  the 
questions  both  of  law  and  fact  regarding  the 
damages  claimed  in  the  petition.  Novem- 
ber 15th  the  referee  filed  bis  oath;  and  in- 
asmuch as  it  is  contended  that  the  referee 
obtained  no  jurisdiction,  because  the  oath 
was  not  substantially  as  required  by  law,  we 
will  set  it  out  as  it  appears  in  the  record. 
After  entitling  the  cause,  the  oath  is  as  fol- 
lows: "Territory  of  Oklahoma,  Oklahoma 
county— es.:    I,  A.  P.  Bond,  heretofore,  on 


the 


day  of  November,  1894,  appointed 


referee  to  take  testimony  concerning  dam- 
ages in  said  case,  and  report  herein  on  ques- 
tions both  of  law  and  fact  concerning  said 
damages,  do  solemnly  swear  that  I  will 
f&lthfuUy  perform  the  duties  of  referee  In 
said  cause,  according  to  the  best  of  my  abil- 
ity; so  help  me  God."  Following  the  oath 
appears  the  signature  of  A.  P.  Bond,  and  a 
Jurat  showing  that  It  was  subscribed  and 
sworn  to  on  the  16th  day  of  November,  1894, 
before  W.  H.  Ebey,  clerk  of  the  district 
court.  On  November  19th  the  referee  filed 
bis  report,  and  an  inspection  of  It  shows 
that  the  plaintiff  and  defendant  appeared  by 
counsel  before  the  referee;  that  no  objec- 
tion was  made  to  proceeding  before  such 
referee;  In  fact,  no  objection  was  made  to 
any  of  the  steps  taken  by  him  before  his 
report  was  filed  In  the  district  court,  on  No- 
vember 19,  1894.  On  December  13th  the  de- 
fendant Province  filed  a  motion  to  set  aslue 
the  report  of  the  referee,  urging  several 
grounds  In  said  motion.  In  substance  as  fol- 
lows: That  he  had  a  valid  defense  to  the 
action;  that  he  entered  upon  the  land  in 
good  faith,  under  a  contract  with  one  !tl. 
Crawford,  who  defendant  believed  was  In 
the  lawful  possession  of  the  same,  and  un- 
der said  contract  the  defendant  built  a  mill, 
and  made  other  permanent  and  lasting  im- 
provements on  the  land;  that  afterwards  It 
was  ascertained  that  the  land  was  a.  fraction 
of  about  six  acres,  and  that  Crawford's  filing 
did  not  cover  the  same;  that  the  plaintiff, 
learning  of  these  facts,  procured  some  kind 
of  a  filing  or  claim  to  the  same,  well  know- 
ing at  the  time  of  procuring  the  filing  or 
claim  that  the  defendant  occupied  the  land 
in  good  faith,  and  bad  built  the  mill,  and 
made  valuable  improvements,  as  aforesaid; 
that,  when  the  suit  was  filed  and  service 
bad  on  the  defendant,  be  employed  attorneys 
to  file  his  defense;  that  bis  attorneys  had 
failed  to  file  such  defense;  that  on  the  15th 
day  of  November,  1894,  the  court  appointed 
A.  P.  Bond  referee,  to  hear  evidence  and  de- 
termine the  amount  of  damages  sustained  by 
the  plaintiff,  and  that  he  (the  defendant) 
had  no  actual  notice  of  the  appointment  of 
the  referee,  or  the  time  or  place  of  the  trial 
by  him,  until  after  the  same  was  concluded; 
that  defendant  had  no  opportunity  to  be  pres- 
ent at  the  trial  with  bis  witnesses;'  that  he 
had  been  sick  and  unable  to  attend  court 
at  an  earlier  day;  that  he  verily  believes 
that  he  can  show  by  sufficient  proof  that 
plaintiff  is  not  entitled  to  any  amount  as 
iamages;  that  the  referee  did  not  take  the 
oath  prescribed  by  law,  and  had  no  juris- 
diction to  try  or  report  on  said  case;  that 
said  referee  erred  In  fl<ndlng  excessive  dam- 
ages in  the  sum  of  $400,  and  the  defendant 
moved  the  court  to  set  aside  the  default,  al- 
so the  report  of  the  referee,  and  grant  him 
a  new  trial.  This  motion  was  argued,  and 
by  the  court  overruled,  and  on  February  16, 
1895,  a  judgment  was  entered,  awarding  pos- 
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session  of  the  land  and  damages  In  the  sum 
of  flOO.  On  the  same  day  upon  which  the 
Judgment  was  so  entered,  a  motion  for  a 
new  trial  was  filed  and  demanded,  under 
section  618  of  our  Code.  This  motion  was 
also  oyerruled. 

There  are  a  number  of  errors  assigned,  but, 
upon  the  record  before  us,  we  cannot  con- 
sider any  but  those  which  go  to  the  ruling 
of  the  court  upon  the  motion  to  set  aside 
the  report  of  the  referee  and  the  motion  for 
a  new  trial,  made  under  section  618  supra. 
The  default  was  entered  long  after  the  an- 
swer was  due,  and  the  motion  to  set  it 
aside  was  unaccompanied  with  any  showing 
whatever,  or  even  a  statement  that  there 
was  a  defense  to  the  action.  Under  such 
conditions,  the  court  could  do  no  less  than 
overrule  the  motion.  The  referee  was  ap- 
pointed, without  objection,  to  determine  the 
question  of  damages.  The  defendant  ap- 
peared by  counsel  before  the  referee,  made 
no  objection  whatever  to  proceeding  witli 
the  hearing,  and  no  objection  was  filed  be- 
fore the  referee  to  bis  findings  or  conclusions 
of  law.  Nearly  one  month  after  the  re- 
port was  filed  in  the  district  court,  the  de- 
fendant presented  a  motion  to  set  aside  the 
report  of  the  referee,  upon  the  grounds  as 
above  stated.  Under  this  condition  of  af- 
fairs, we  find  but  little  to  consider,  as  most 
of  the  errors  assigned  were  not  properly 
preserved  in  the  record,  and  cannot  be  in- 
quired into  here;  but,  taking  up  such  as  are 
before  us,  we  will  first  examine  the  ques- 
tions raised  on  the  motion  for  a  new  trial. 
It  is  claimed  in  said  motion  that  Province 
entered  upon  the  land  in  good  faith,  under 
a  contract  with  one  Crawford,  who  Prov- 
ince believed  was  in  the  lawful  possession 
of  the  premises,  and  under  such  contract 
made  valuable  improvements  of  a  perma- 
nent and  lasting  character  thereon.  In  the 
same  paragraph.  Province  states  the  charac- 
ter of  Crawford's  right  in  the  land,  and 
shows  that  Crawford  had  no  claim  of  any 
liind  in  the  same.  This  showing  Is  insuffi- 
cient upon  which  to  base  the  right  of  an 
occupying  claimant  In  order  to  success- 
fully assert  such  a  right,  under  our  stat- 
ute, the  person  so  claiming  must  show  "a 
plain  and  connected  title  In  law  or  equity, 
derived  from  the  records  of  some  public  of- 
fice, or  being  in  quiet  possession  of  and 
holding  the  same  by  deed,  devise,  descent, 
contract,  bond,  or  agreement  from  and  under 
any  person  claiming  title  as  aforesaid,  de- 
rived from  the  records  of  some  public  office. 
•  *  •"  No  showing  of  this  kind  Is  at- 
tempted, and,  as  against  Lovl,  defendant 
Province  was  a  mere  trespasser,  without 
right  of  any  kind  in  the  possession  of  the 
premises.  Under  such  circumstances,  the 
court  did  not  err  in  refusing  to  call  a  Jury 
to  assess  the  damages.  See  Woodruff  v. 
Wallace,  3  Okl.  355,  41  Pac.  357,  and  cases 
therein  cited. 

2.  It  is  also  asserted  In  the  motion  that  the 


referee  had  no  jurisdiction  to  hear  the  cause, 
for  the  reason  that  he  did  not  take  the  re- 
quired oath.  The  oath  required  by  onr 
Code  of  Civil  Procedure  Is  as  follows  (sec- 
tion 309):  "The  referee  must  be  sworn  or 
affirmed  well  and  faithfully  to  hear  and  ex- 
amine the  cause,  and  to  make  a  just  and  true 
report  therein  according  to  the  best  of  his 
understanding."  The  oath  taken  by  tbe 
referee  in  the  case  under  consideration  is, 
we  think,  in  substance  and  effect,  that  re- 
quired by  our  Code.  We  are  of  the  opin- 
ion that  the  section  which  requires  the  oath 
to  be  taken  does  not  intend  to  prescribe  the 
exact  wording  of  the  oath.  Tbe  language 
of  the  statute  seems  to  convey  tbe  idea  that 
the  referee  shall  be  sworn  to  hear  and  ex- 
amine the  case,  and  to  honestly  report  tlxe 
same,  as  his  understanding  and  conscience 
shall  determine.  There  is  nothing  in  tbe 
language  used  in  the  statute  which  requires 
that  the  words  therein  contained  shall  be 
used  in  the  oath  taken,  but  any  language 
conveying  the  substance  of  the  meaning  may 
be  used  in  lieu  thereof  by  a  person  appoint- 
ed as  referee.  We  think  that,  where  this 
is  done,  the  referee  is  sufficiently  qualified. 
The  oath  taken  by  the  referee  In  the  case 
under  consideration  requires  him  to  faith- 
fully perform  bis  duty  according  to  his  best 
ability.  The  faithful  performance  of  his 
duty  requires  a  hearing  and  examination  of 
the  case,  and  the  performance  of  his  duty 
according  to  the  best  of  his  ability  is  equiv- 
alent to  a  doing  of  the  same  according  to 
his  best  understanding. 

3.  The  court  below  committed  no  error  in 
approving  the  report  of  the  referee  upon 
the  question  of  the  amount  of  damages.  Tbe 
evidence  upon  which  the  referee  based  his 
finding  was  not  before  the  court,  and,  if  it 
was  insufficient  upon  which  to  base  such 
a  finding,  it  was  the  duty  of  the  party  urging 
the  objection  to  bring  the  evidence  into  his 
motion.  In  order  that  the  court  might  In- 
spect the  same.  In  the  absence  of  the  tes- 
timony, the  court  was  bound  to  believe  that 
there  was  sufficient  evidence  upon  which 
to  base  the  findings. 

4.  The  last  objection  to  be  considered  is 
that  which  goes  to  the  right  of  the  appellant 
to  a  new  trial,  under  section  618  of  our  Code, 
which  provides  "that  the  party  against 
whom  the  judgment  runs  may,  at  any  time 
during  the  term  at  which  the  judgment  is 
rendered,  demand  another  trial,  and  there- 
upon judgment  shall  be  vacated,  and  the 
cause  stand  for  trial  at  the  next  term."  This 
case  was,  as  heretofore  stated,  begun  No- 
vember 15,  1893.  Personal  service  was  had 
upon  the  defendants.  February  26,  1891,  de- 
fendants had  failed  to  answer  or  demur  or 
otherwise  plead,  and  a  judgment  was  ren- 
dered against  them  by  default.  No  motion 
for  a  new  ti'ial  was  filed  during  the  term  at 
which  the  judgment  was  taken.  Under  our 
Code,  that  part  of  the  judgment  which  went 
to  the  question  of  possession  must  have  been 
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conclusive.  It  would,  however,  have  been 
equally  binding,  having  been  taken  by  de- 
fault, if  the  motion  for  a  new  trial  had  been 
filed  during  the  term  at  which  the  Judgment 
was  taiien.     Hall  v.  Sanders,  25  Kan.  538. 

The  only  question  left  after  the  default 
was  one  of  damages.  Our  Code,  in  section 
83,  provides  that  an  action  of  damages  for 
withholding  property  may  be  joined  with 
one  for  possession;  but  this  does  not  mean, 
as  we  take  It,  that  section  CIS  is  applicable 
where  the  only  question  for  trial  Is  one  of 
damages.  No  Issue  was  joined  on  the  right 
of  possession,  and  upon  that  question  alone 
section  618  is  applicable.  In  the  absence 
of  any  Issue  as  to  possession,  the  court  did 
not  err  in  overruling  the  motion  for  a  new 
trial,  based  on  section  618,  supra.  The 
judgment  of  the  lower  court  is  affirmed. 

SCOTT,  J.,  having  presided  at  the  trial  of 
the  cause  below,  not  sitting;  the  other  jus- 
tices concurring. 


(4  Okl.  651) 

GOTTHAUER   et   ai.   v.    CUNNINGHAM.i 
(Supreme  Court  of  Oklahoma.    Sept.  4,  1890.) 
8et-Ofp — Debt  to  Fahtnersbip. 
In  an  action  brought  by  a  co-partnerahip 
upon  a  partnership  account,  nn  indcbtcduess  due 
from  one  meiubpr  of  the  firm  to  the  defendant 
cannot  be  set  oft'  in  such  action. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Logan  coimty; 
before  Justice  Prank  Dale. 

Action  by  H.  D.  Gotthauer  and  J.  E.  Doug- 
lass against  H.  S.  Cunningham.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. 

E.  B.  Green  and  S.  L.  Overstreet,  for  plain- 
tiff in  error.  Keatou  &  Cotteral,  for  defend- 
ants hi  error. 

TARSNEY,  J.  This  is  an  action  on  account, 
commenced  before  a  justice  of  the  peace,  by 
H.  D.  Gotthauer  and  J.  E.  Douglass,  as  part- 
ners, against  H.  S.  Cuimlngham,  defendant. 
The  bill  of  particulars  filed  by  the  plaintiffs  in 
the  justice  court  states  that  the  plaintiffs  were 
partners  in  the  cabinet-making  business  in  the 
city  of  Guthrie  from  the  Ist  day  of  February, 
18M,  to  the  12th  day  of  June  in  said  year,  do- 
ing business  under  the  firm  name  and  style 
of  Gotthauer  &  Douglass;  that  on  the  12th  day 
of  June,  1S94,  said  Ann,  by  mutual  consent, 
dissolved  for  all  purposes  except  for  the  pur- 
pose of  winding  up  the  business  of  the  firm, 
paying  the  debts  thereof,  and  collecting  the 
accounts  due  the  same;  that  during  tlie  months 
of  April  and  May,  1884,  the  defendant  became 
indebted  to  plaintiffs  In  the  simi  of  $40.10  for 
■work  and  labor  performed  by  said  plaintiffs 
for  said  defendant  at  the  special  Instance  and 
request  of  said  defendant;  that  plaintiffs  liave 
Kiven  credit  to  said  defendant  on  their  said  ac- 

t  Rehearing  denied  January  11,  1897. 


count  in  the  sum  of  $20  for  legal  services  ren- 
dered by  the  defendant  for  one  of  said  jJaln- 
tiffs.  The  defendant  in  jtistlce's  court  did  not 
dispute  the  correctness  of  the  plaintiffs'  ae- 
coimt,  nor  the  value  of  the  work  and  labor  done 
and  performed,  nor  the  correctness  of  the 
amount  of  credit  ^ven,  but  said  defendant 
claims  that  he  ordered  the  work  from  said 
Gotthauer;  tliat  he  knew  notbing  of  the  firm 
of  Gotthauer  &  Douglass  at  the  time  the  work 
and  labor  was  done  and  performed,  but  sup- 
posed he  was  dealing  with  Gotthauer  as  an  in- 
dividual. There  was  no  showing,  or  effort  to 
show,  that  the  partnership  did  not,  as  a  mat- 
ter of  fact,  exist  at  the  time  the  work  was  or- 
dered, ■  and  services  performed,  or  that  there 
were  any  representations  made  that  tlie  said 
work'  was  to  be  done  or  was  done  by  said  Gott- 
hauer as  an  Individual,  or  that  the  work  was 
not  in  fact  done  by  the  co-partnership  of  Gott- 
hauer &  Douglass.  Defendant  claimed  an  ac- 
count for  legal  services  against  the  plaintiff 
Gcttliauer  Individually  exceeding  the  amount 
sued  for  by  plaintiffs,  and  asked  to  have  the 
said  account  for  legal  services  set  off  against 
said  .partnership  account.  Judgment  was  ren- 
dered in  the  justice's  court  In  favor  of  the 
plaintiffs  and  against  the  defendant  for  $20.10, 
the  amount  claimed  by  plaintiffs  over  and 
above  the  credit  allowed.  From  this  judgment 
defendant,  by  petition  In  error,  removed  the 
cause  to  the  district  court  of  Ix)gan  county, 
wliere  the  judgment  of  the  justice  of  the  peace 
was  by  said  district  court  affirmed.  Plaintiff 
in  error  duly  excepted  to  the  action  of  the  dis- 
trict court,  and  removed  said  cause  to  this 
court  by  petition  in  errw. 

The  only  question  presented  in  this  record  is. 
can  an  individual  Indebtedness  from  one  mem- 
ber of  a  co-partnership  be  set  off  against  a 
debt  due  to  the  co-partnership?  Our  answer 
must  be  in  the  negative.  It  follows  tliat  the 
action  of  the  court  below  mast  be  afflnued,  and 
the  judgment  is  accordlugly  affirmed. 


<4  Okl.  321) 
CALHOUN  V.  VIOLET.t 
(Supreme  Court  of  Oklahoma.     Sept.  4,  1896. 
PoBLic    Lands  —  Homestead    RiofiTs  —  UsiOM 

SOLDIEKS— FiXDINOS   OF   LaXO   DEPARTMENT. 

1.  Under  the  act  of  March  2,  1S89,  the  provi- 
sion of  section  13,  which  rea<ls  as  follows: 
"That  •  •  •  until  snid  lands  are  open  to 
settlement  by  proclamation  of  the  president  no 
person  shall  be  permitted  to  enter  upon  and  oc- 
cupy the  same,  and  no  person  violating  this  pro- 
vision shall  ever  be  permitted  to  enter  any  of 
said  lands,  or  acquire  any  rights  thereto," — is 
applicable  to  honorably  discharged  Union  sol- 
diers to  the  same  extent  as  it  is  to  ail  other  cit- 
izens. 

2.  'Where  a  proceeding  is  brought  in  a  court 
of  equity  for  the  puritose  of  daelaring  the  hold- 
er of  the  Icgnl  title  to  a  tract  of  Land  entered 
under  the  provisions  of  the  homestead  law  of 
the  United  States  a  trnstee  for  the  benefit  of 
one  who  claims  a  superior  title  in  equity,  the 
facts  as  found  by  the  land  department  will  be 
accepted  as  conclusive  by  the  court. 

(Syllabus  by  the  Court.) 

1  Rehearing  denied  January  11,  1897. 
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Error  to  District  conrt,  Oklahoma  county; 
before  Justice  Henry  W.  Scott. 

Bill  In  equity  by  Calvin  A.  Galboun  against 
Oscar  H.  Violet.  From  a  Judgment  sustain- 
ing a  demurrer  to  the  petition,  plaintiff  brings 
enx>r.    Affirmed. 

Amos  Green  &  Son,  for  plaintiff  In  error. 
Selwyn  Douglas  and  MacGregor  Douglas,  for 
defendant  In  error. 

DALE,  0.  J.  This  Is  an  action  commenced 
In  the  district  court  of  Oklahoma  county,  on 
March  6, 1805,  by  Calvin  A.  Calhoun,  against 
Oscar  H.  Violet,  for  the  purpose  of  obtaining 
in  said  court  a  decree  In  favor  of  Calhoun, 
declaring  Violet  to  hold  the  legal  title  to  lot 
10,  section  3,  in  township  11  N.,  range  3  W., 
In  trust  for  the  use  and  benefit  of  Calhoun. 
The  court  below  sustained  a  demurrer  to  the 
petition,  and,  to  reverse  the  ruling  thereon, 
the  cause  is  brought  here.  Briefly  stated, 
the  facts,  as  set  forth  in  the  petition,  are 
as  follows:  On  April  23,  18S9,  Calhoun 
filed  in  the  Guthrie  land  ofllce  a  homestead 
entry  for  lots  6,  7,  8,  0,  and  10,  section  3, 
township  11  N.,  range  3  W.,  situated  in  Ok- 
lahoma county;  lots  6,  7,  8,  and  0  of  such 
tract  lying  north,  and  lot  10  thereof  lying 
south,  of  the  Canadian  river.  On  February 
17,  1890,  the  commissioner  of  the  general 
land  ofiice  suspended  the  entry,  for  the  rea- 
son that  the  tract  of  land  embraced  therein 
lies  on  both  sides  of  a  meandered  stream, 
and.  In  his  letter  of  suspension,  directed  the 
local  office  to  notify  the  entryman  of  such 
fact,  and  allow  him  80  days  to  elect  which 
portion  of  his  claim  be  would  relinquish, 
and,  in  the  event  of  a  failure  to  so  elect,  his 
entry  would  be  held  for  cancellation.  Cal- 
houn, under  the  directions  contained  In  the 
letter  from  the  commissioner  of  the  general 
land  office,  on  March  17,  1890,  relinquished 
lot  10,  the  part  lying  south  of  the  river. 
Violet,  Immediately  upon  such  relinquish- 
ment, filed  a  homestead  entry  therefor,  and 
on  December  29,  1893,  made  bis  final  proof, 
and  received  the  receiver's  final  certificate 
for  the  tract.  May  15,  1893,  Calhoun  filed 
an  application  to  be  reinstated  In  his  home- 
stead entry  for  lot  10,  it  having  been  de- 
cided in  the  meantime  that  the  order  re- 
quiring Calhoun's  relinquishment  for  such 
lot  was  erroneous.  No  appeal  was  taken 
from  the  order  of  the  commissioner  requir- 
ing Calhoun  to  relinquish,  and  no  steps  ap- 
pear to  have  been  taken  by  him  to  have  his 
entry  reinstated  from  the  time  of  his  relin- 
quishment until  tie  filed  his  application  to  be 
reinstated.  Shortly  after  April  23,  1889,  the 
date  of  Calhoun's  homestead  filing,  numer- 
ous contests  were  filed  against  his  entry.  In 
which  contests  It  was  alleged  that  Calhoun 
was  dlsquallfled  from  entering  lands  in  Okla- 
homa Territory  by  reason  of  being  within 
the  boundaries  of  the  territory  opened  to  set- 
tlement under  the  act  of  March  2,  1889,  sub- 
sequent to  that  date,  and  prior  to  noon  of 


April  22d,  following.  After  Galhoan's  re- 
linquishment to  lot  10,  these  contests  appear 
to  have  been  carried  on  only  with  referencw 
to  that  part  of  the  land  lying  north  of  the 
Canadian  river,  which  was  embraced  In  Cal- 
houn's entry  after  his  relinquishment  to  the 
portion  thereof  lying  south  of  such  river  As 
the  result  of  such  contests,  Calhoun's  entry 
was  finally  canceled,  upon  the  ground  that 
he  was  disqualified  to  enter  the  land;  and. 
in  his  final  decision  upon  the  motion  for  re- 
view, the  honorable  secretary  of  the  Interior 
uses  the  following  language:  "The  testimony 
of  Calvin  A.  Calhoun  himself,  as  quoted  by 
Messrs.  Perkins  and  Chandler,  his  attorneys, 
on  pages  17-18  of  their  brief,  shows  that  he 
arrived  at  Oklahoma  Station,  from  Arkansas 
City,  on  Saturday,  April  20,  1889,  after  dark, 
and  remained  there  that  night,  and  left  for 
Arkansas  City  Sunday  morning,  at  8:30 
o'clock;  that  on  his  arrival  at  Oklahoma 
Station,  on  Mocday,  April  22,  1889,  he  went 
with  bis  son  directly  to  the  tent  which  bis 
son  had  erected  on  the  land  In  contest;  and 
that  he,  the  entryman,  leaving  his  son  In 
charge  of  the  tent  and  the  land,  went  imme- 
diately to  the  Guthrie  land  office,  and  ar- 
rived there  In  time  to  secure  homestead  en- 
try No.  19  on  said  land.  Mr.  Calbonn'a 
own  testimony  Is  fatal  to  his  right  to  make 
entry  of  isaid  land,  or  acquire  any  right 
thereto." 

In  the  petition  filed  In  the  conrt  below, 
Calhoun  alleges  that  he  Is  an  honorably  dis- 
charged Union  soldier,  and  attaches  a  copy 
of  his  discbarge  to  such  effect.  It  Is  claim- 
ed In  the  petition  and  urged  as  a  ground  of 
equitable  relief,  that  the  secretary  of  the 
Interior  misapplied  the  law— First,  In  hold- 
ing that  Calhoun  was  disqualified  by  reason 
of  being  within  the  territory  during  the  in- 
hibited period  of  time;  and,  second,  that  the 
prohibition  contained  In  the  law  which  ex- 
cludes those  violating  the  same  from  acquir- 
ing land  is  not  applicable  to  an  honorably 
discharged  Union  soldier.  The  demurrer  to 
the  petition  alleges  a  failure  to  state  a  canse 
of  action,  and  the  decision  of  the  lower  conrt 
sustains  the  same  for  that  reason.  We  think 
the  law  properly  applied  to  the  facts  as 
found  by  the  land  department  Is  sufficient 
upon  which  to  base  a  finding  that  Calhoon 
was  disqualified  to  enter  the  land.  It  Is 
well  settled  that  a  person  who  was  within 
the  boundaries  of  the  land  thrown  open  to 
settlement  under  the  act  of  March  2,  1889 
(25  Stat.  1005),  subsequent  to  March  2,  1889. 
and  prior  to  noon  of  April  22,  1889,  and  who, 
by  reason  of  having  been  therein  gained  as 
advantage  over  those  who  remained  outside, 
is  thereby  disqualified  from  acquiring  any 
land  thrown  open  to  settlement  under  the 
provisions  of  the  act  of  March  2d,  snpra. 
Smith  y.  Townsend,  1  OkL  117,  29  Pac.  80|, 
and  Id.,  148  U.  S.  490,  18  Sup.  Ct.  634.  Un- 
der the  facts  as  found  by  the  land  depart- 
ment, Calhoun  had  entered  upon  and  occu- 
pied a  portion  of  the  lands  thrown  open  to 
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settlement  under  the  provisions  of  the  act 
of  March  2d,  supra,  during  the  Inhibited 
time,  and  such  facts  so  found  are  binding 
upon  the  courts.  Johnson  v.  Towsley,  13 
WalL  T2;  Marquez  v.  Frisbie,  101  U.  S.  473; 
Lee  V.  Johnson,  116  V.  S.  48,  6  Sup.  Ot.  249, 
and  cases  therein  cited. 

These  facts  so  found  by  the  land  department 
are  sulHelent  to  defeat  Calhoun's  title  before 
the  land  department,  and  in  the  comts  also,  un- 
less the  contention  of  counsel  be  correct  that 
honorably  discharged  Union  soldiers  are  ex- 
empted from  the  prohibition  contained  in  the 
act  of  March  2d,  supra.  The  proyision  of  the 
law  upon  which  counsel  rely  is  f  oimd  in  section 
13  of  said  act,  and  Is  as  follows:  "Provided, 
that  jthe  rights  of  honorably  discharged  Union 
soldiers  in  the  late  Civil  War  as  defined  in  sec- 
tions 2304  and  2303  of  the  Revised  Statutes 
shall  not  be  abridged."  This  Is  followed  by  a 
proviso  In  the  same  section,  which  second  pro- 
\i80  reads:  "And  provided,  further,  that  *  *  • 
until  such  lands  are  opened  to  settlement  by 
proclamation  of  the  president,  no  person  shall 
be  pennitted  to  enter  upon  and  occupy  the 
same,  and  no  person  violating  this  provision 
shall  ever  be  permitted  to  enter  any  of  said 
land  or  acquire  any  rights  thereto."  Counsel 
for  appellant  insist  that  the  latter  proviso  has 
no  limiting  effect  upon  the  former.  We  cannot 
assent  to  this  contention.  It  is,  we  think,  the  uni- 
versally accepted  rule  of  construction,  that  the 
natural  and  appropriate  oflSce  of  a  proviso  Is  to 
restrain  and  qualify  some  matter  which  pre- 
cedes, and  it  should  be  so  .confined.  Suth.  St. 
Const.  $  233.  If,  by  an  examination  of  the 
subject-matter  of  the  law,  the  Intent  of  the 
makers  of  the  statute  be  ascertained,  then  the 
proviso  should  always  be  construed  with  refer- 
ence to  such  Intent.  In  the  act  of  congress  of 
March  2d,  supra,  we  find  that  congress  intend- 
ed. In  opening  these  lands  to  settlement,  to  re- 
serve to  honorably  discharged  Union  soldiers 
certain  rights  which  they  then  possessed,  under  • 
sections  2304  and  2305  of  the  Revised  Statutes 
of  the  United  States.  In  section  2304  the  right 
was  given  to  such  soldiers  to  file  a  declaratory 
statement  for  land,  which  statement,  when 
filed,  sboidd  operate  to  reserve  the  land  from 
any  other  filing  for  a  period  of  six  months. 
Otiier  provisions  of  this  section  changed  the 
law  previous  to  Its  adoption  in  force,  to  the  ex- 
tent only  of  permitting  a  soldier,  in  person  or 
by  his  agent,  to  file  a  declaratory  statement, 
instead  of  a  homestead  entry,  which  declara- 
tory statement  should  operate  to  reserve  the 
land  for  a  period  of  six  months,  at  which  time 
the  soldier  mi^t  file  bis  homestead  entry  there- 
for. To  that  extent,  only,  did  it  change  the  law 
previously  in  force.  Section  2305  provided  that 
the  time  which  the  homestead  settler  had 
served  In  the  army,  navy,  or  marine  corps 
might  be  deducted  from  the  time  theretofore 
required  to  perfect  title,  or,  if  discharged  on  ac- 
count of  wounds  received  or  (Usability  incurred 
in  the  line  of  duty,  then  the  term  of  enlistment 
should  be  deducted  from  the  time  theretofore 
required  to  perfect  title,  without  reference  to 
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the  length  of  time  be  may  have  served;  but 
no  patent.  In  any  event,  was  to  issue  until  the 
settler  bad  resided  upon,  improved,  and  cultl- 
'vated  his  homestead  for  the  period  of,  at  least, 
one  year  after  he  commenced  such  Improve- 
ments and  residence.  Section  2305  simply  mod- 
ified the  law  previously  in  force  to  the  extent 
of  allowing  a  soldier  to  have  deducted  from  the 
five-years  residence  upon  the  land,  required  im- 
der  the  homestead  law,  the  time,  not  to  ex- 
ceed four  years',  which  be  bad  served  In  the 
Union  army,  navy,  or  marine  corps,  and  was 
Intended  to  have  no  other  application.  The 
proviso  In  section  13  of  the  act  of  March  2d, 
supra,  and  which  la  heretofore  set  out.  Intend- 
ed to  reserve  only  such  rights  as  above  Indicat- 
ed to  the  Union  soldiers;  and  the  proviso  whldi 
followed  intended  to  operate  alike  upon  all  per- 
sons who  would  seek  lands  In  Oklahoma  Terri- 
tory, Irrespective  of  the  fact  that  they  were  or 
were  not  honorably  discharged  Union  soldiers. 
The  Intention  of  congress,  as  expressed  by  the 
supreme  court  of  the  United  States  in  Smith  v. 
Townsend,  supra,  was  "to  build  a  wall  around 
this  entire  territory,  and  disqualify  from  right 
to  acquire,  under  the  homestead  lavms,  any  tract 
within  its  limits,  every  one  who  was  not  out- 
side of  the  wall  on  April  22d.  When  the  hour 
came,  the  wall  was  thrown  down,  and  It  was 
a  race  between  all  outside  for  the  various  tracts 
they  might  desire  to  take  tb  themselves  as 
homesteads.  This  law  applied  to  all  persons, 
irrespective  of  their  occupation  or  condition. 
To  give  to  the  law  any  other  effect  would  be  to 
give  to  one  dass  of  persons  a  right  not  enjoyed 
by  all,  which  would  be  abhorrent  to  our  theory 
of  government." 

We  conclude,  therefore,  first,  that  Calhoun 
disqualified  himself  from  entering  or  acquiring 
title  to  the  land  In  dispute  by  reason  of  having 
entered  upon  a  portion  of  the  lands  thrown 
open  to  settlement  by  the  act  of  March  2d,  su- 
pra, after  the  passage  of  such  act,  and  prior  to 
noon  of  April  22d,  following;  and,  further,  that 
the  disqualification  exists  as  to  honorably  disr 
clmrged  Union  soldiers  to  the  same  extent  as  It 
does  to  any  other  citizen.  The  Judgment  of  the 
lower  court  is  affirmed. 

SCOTT,  J.,  having  presided  at  the  trial  of 
the  cause  below,  not  sitting;  the  other  Justices 
concurring. 


(1  Okl.  TlZ) 
KEOKUK  FALLS  IMP.  CO.  et  aL  t. 
BE  ALB.  1 
(Supreme  Court  of  Oklahoma.     Sept.  4,  1896.) 
Appeai,— Dismissal. 
Where  an  appeal  la  not  filed  within  one 
year  from  the  date  of  the  judgment,  as  provided 
by  Laws  1893,  p.  858,  c.  66,  §  574,  the  appeal 
will  be  dismissed. 

Appeal  from  district  court,  Pottawatomie 
county;  before  Justice  Henry  W.  Scott. 

Action  by  Edward  J.  Beale  against  the 
Keokuk  Falls  Improvement  Company   and 

1  Rehearing  denied  January  18,  1897. 
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others.    Judgment  for  plaintiff.    Defendants 
appeal.     Dismissed. 

Redlck,  Lewis  &  Snyder  and  Field  & 
Shear,  for  plaintiffs  in  error.  Selwyn  Doug- 
las, Rogers  &  Howard,  and  Witten  &  Mitch- 
ell, for  defendant  In  error. 

DALE,  C.  J.  This  is  an  appeal  from  a 
judgment  for  costs  rendered  In  the  district 
court  of  Pottawatomie  county  in  favor  of 
Ed.  J.  Beale  against  the  Keokuk  Falls  Im- 
provement Company,  W.  S.  Field,  Perry  Rod- 
key,  and  A.  G.  Cram,  In  the  sum  of  $105.68. 
The  judgment  was  based  upon  section  31, 
c.  70,  p.  828,  Laws  Okl.  1800,  and  from  the 
record  It  appears  that  such  judgment  was 
rendered  In  the  district  court  of  Pottawato- 
mie county  on  the  16th  da,y  of  December, 
1893,  and  that  the  appeal  in  this  case  was 
filed  in  this  court  on  July  1,  1895.  The  ap- 
peal having  been  filed  more  than  one  year 
after  the  date  of  the  judgment  in  the  court 
below,  the  same  cannot  be  considered  In  this 
court,  for  the  reason  that  this  court  has  no 
jurisdiction  to  consider  such  appeal  if  not 
filed  within  one  year  from  the  date  of  the 
judgment  or  the  order  sought  to  be  reviewed 
In  this  court.  Laws  Okl.  1893,  p.  858,  c.  66, 
i  574.  The  appeal  Is  dismissed,  and  the 
judgment  of  the  lower  court  affirmed. 

SCOTT,  J.,  having  presided  at  the  trial  of 
the  cause  below,  not  sitting;  the  other  jus- 
tices concurring. 


(4  Okl.  699) 

SCHOOL   DIST.    NO.    17    OF    GARFIELD 

COUNTY  et  al.  v.  ZEDIKER  et  al.i 
(Supreme  Court  of  Oklahoma.     Sept.  4,  1896.) 

School  Distkicts — Change  op  Buundakies — Leg- 
islative Powers— Delegation— CouKTS 

—  JUKISDICTIOK. 

1.  A  school  district  is  but  a  subordinate  agen- 
cy of  the  territory,  doing  the  work  of  the  terri- 
tory. It  is  a  creature  of  the  legislatnre.  The 
legislature  may  create  or  abolish  school  dis- 
tricts, or  it  may  change  their  boundaries  with- 
out consulting  the  inhabitants.  It  may  thus 
change  their  boundaries  for  any  reason  that 
may  be  satisfactory  to  it,  and  it  may  do  this 
as  well  through  a  subordinate  agency  or  of- 
ficer as  by  direct  legislative  act. 

2.  By  section  5760  of  the  Statutes  of  1893. 
the  legislature  intended  to  provide  for  a  sys- 
tematic and  uniform  division  of  the  territory 
embraced  in  each  county  into  school  districts; 
that,  for  that  purpose,  they  invested  the  coun- 
ty superintendent  of  public  instruction  with 
power  to  divide  the  territory  or  the  county  into 
convenient  districts,  and  to  cliange  such  dis- 
tricts when  the  interests  of  the  inhabitants  of 
the  county  required  such  division  or  change. 

3.  The  superintendent  of  public  instruction, 
in  making  such  division  or  change,  is  not  limit- 
ed to  those  cases  only  where  the  topographical 
and  physical  conditions  alone  make  such  di- 
vision or  chance  necessary.  It  is  not  necessary 
that  topographical  or  physical  conditions  re- 
quiring that  changes  should  be  made  in  the  dis- 
tricts should  exist  as  prerequisite  and  jurisdic- 
tional facts  before  the  superintendent  of  pub- 
lic instruction  is  authorized  to  act  or  make  such 


1  Rehearing  denied  January  11,  1807. 


changes,  if  the  interests  of  the  inhabitants  ot 
the  county  in  other  respects  require  that  such 
changes  should  be  made. 

4.  The  clause  of  the  statute  relating  to  topo- 
graphical and  physical  conditions  was  intend- 
ed to  be  directory  merely.  It  was  intended  by 
the  legislature  that  the  Buperintendent  of  pub- 
lic instruction  should  divide  the  county  into 
conveuient  school  districts,  and  change  such 
districts  when  the  interests  of  the  inhabitants 
of  the  county  required,  but  that,  in  making  such 
division  or  change,  he  should  consider  the  topo- 
graphical and  physical  conditions  which  might 
interfere  with  convenient  attendance  on  the 
schools. 

5.  The  powers  conferred  upon  the  superin- 
tendent of  public  instruction  to  divide  the  county 
into  school  districts,  and  to  change  such  dis- 
tricts, are  of  a  judicial  nature,  and,  in  their  per- 
.formance,  require  the  exercise  of  a  judicial  dis- 
cretion; and  when  exercised,  unless  there  has 
been  an  abuse  of  such  discretion,  the  courts 
cannot  interfere. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Garfield  county; 
before  Justice  John  L.  McAtee. 

Action  by  school  district  No.  17  of  Gar- 
field county  and  others  against  T.  J.  Zedi- 
ker  and  others.  From  a  judgment  for  de- 
fendants, plaintiffs  bring  error.    Affirmed. 

W.  H.  Robb,  for  plaintiffs  In  error.  J,  W. 
Clevlnger,  for  defendants  in  error. 

TARSNBY,  J.  This  case  arises  out  of  the 
action  of  defendant  in  error  T.  J.  Zediker. 
as  county  superintendent  of  public  Instruc- 
tion for  Garfield  county,  in  attempting  to 
change  the  boundaries  of  the  school  districts 
In  said  county.  At  the  time  of  such  pro- 
posed change,  plaintiff  in  error  school  dis- 
trict No.  17  In  said  county  was  composed  of 
sections  1,  2,  3,  10,  11,  12,  and  the  N.  ^  of 
sections  13,  14,  and  15,  In  township  21,  range 
6,  and  the  change  proposed  was  In  pursu- 
ance of  a  plan  of  redlstrlcting  the  whole 
county.  It  was  not  made  because  of  any 
peculiar  interests  of  the  inhabitants  of  said 
district  No.  17,  requiring  such  change  at 
that  time.  Defendants  in  error  contended 
that  the  proposed  action  by  said  superin- 
tendent of  public  instruction  was  a  proper 
exercise  of  authority  vested  in  him  by  sec- 
tion 5700  of  the  Statutes  of  Oklahoma  of 
1893  (page  1062),  which  said  section  Is  as 
follows:  "It  shall  be  the  duty  of  the  county 
superintendent  of  public  instruction  to  di- 
vide the  county  into  a  convenient  number 
of  school  districts,  and  to  change  such  dis- 
tricts when  the  interests  of  the  inliabitants 
thereof  require  it,  by  making  them  conform 
to  existing  topographical  and  physical  con- 
ditions, but  only  after  twenty  days'  notice 
thereof,  by  written  notice  posted  in  at  least 
five  public  places  in  the  district  to  be  chac- 
ged;  but  no  district  shall  be  formed  contaixt- 
ing  less  than  eight  persons  of  school  age, 
neither  shall  a  new  school  district  be  form- 
ed or  changed  so  as  to  contain  more  Uian 
three  miles  square,  except  in  coimties  in 
the  Cheyenne  and  Arapahoe  country  and  In 
Beaver  county,  and  all  sparsely  settled  dis- 
tricts   in  any  county,  and  none  having  a 
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bonded  Indebtedness  shall  be  so  reduced  In 
territory  that  such  Indebtedness  shall  ex- 
ceed five  per  cent,  of  the  assessed  property 
valuation;  provided,  that  any  person  Inter- 
ested may  appeal  to  the  board  of  county 
commissioners  from  the  action  of  the  coun- 
ty superintendent  Such  sup«intendent  shall 
number  school  districts  and  when  they  are 
formed,  and  be  shall  keep  In  a  book  tor 
that  purpose  a  description  of  the  boundaries 
of  each  school  district  and  part  of  district 
In  his  county,  with  plat  of  same,  date  of 
organization,  date  and  full  record  of  all 
changes  of  boundaries,  and  a  list  of  district 
ofBcers  in  his  county,  the  date  of  election  or 
appointment  and  the  time  the  term  of  each 
Is  to  expire."  The  contention  of  plaintiffs 
In  error  Is  that  when  a  school  district  has 
once  been  formed.  It  becomes  an  Incorporated 
body,  embracing  certain  territory,  over 
which  the  people  of  the  district  have  con- 
trol for  the  purpose  of  public  schools  there- 
in, and  that,  to  secure  permanency  In  the 
same,  the  legislature  reserved  to  itself  the 
right  to  change  the'  boundaries,  except  for 
one  cause,  viz.  that  when,  by  reason  of  top- 
ographical or  physical  conditions,  it  Is  In 
the  interest  of  the  people  of  their  district, 
or  any  portion  of  them,  to  change  the  bound- 
aries, the  superintendent  may  do  so,  so  as 
to  conform  to  such  conditions;  that  such 
conditions  requiring  such  change  must  ex- 
ist as  prerequisite  and  jnrlsdictioDal  facts 
before  the  county  superintendent  of  public 
Instruction  Is  authorized  to  act  or  mal^e 
any  change.  We  think  this  Is  too  narrow 
a  construction  of  the  statute,  and  would  be 
a  limitation  upon  the  duties  and  iwwers 
of  the  superintendent  not  contemplated  by 
the  legislature.  It  is  argued  that  because 
the  legislature  itself.  In  1890,  divided  the 
territory  into  school  districts,  it  shows  a 
legislative  intent  to  retain  in  the  legisla- 
ture the  general  control  of  the  matter  of  re- 
districting,  and  that  the  amendment  to  the 
law  found  in  the  Acts  of  1S93,  and  above 
cited,  was  only  Intended  to  vest  In  the 
county  superintendent  the  right  to  change 
the  districts  when,  and  when  only,  it  should 
appear  that  the  topographical  and  physical 
conditions  of  the  district  required  the  same. 
We  think  the  legislature  intended,  by  the 
act  of  1890,  and  the  changes  thereof  and 
amendments  Incorporated  in  section  5760, 
supra,  to  provide  a  systematic  and  uniform 
division  of  the  territory  Into  school  districts; 
that,  contemplating  that  this  purpose  could 
be  better  accomplished  by 'local  agencies  or 
officials  In  the  several  counties,  they  pro- 
vided and  made  It  the  duty  of  the  county 
superintendent  of  public  instruction  to  di- 
vide the  county  into  a  convenient  number 
of  school  districts,  and  authorized  him  to 
change  such  districts  when  the  Interests  of 
the  inhabitants  thereof  required  it;  but  that 
recognizing  that  in  a  new  country  like  this, 
vrhere  streams  are  unbrldged,  and  other 
phy'fical  conditions  exist  which  might  in- 


terfere with  convenient  attendance  on  the 
schools,  they  required  that  such  superin- 
tendent should  take  into  consideration  such 
topographical  and  physical  conditions  In  es- 
tablishing or  changing  such  districts. 

We  do  not  think  It  was  the  intention  of 
the  legislature  to  limit  the  authority  of  the 
superintendent  In  making  such  changes  to 
those  cases  only  where  the  topographical  and 
physical  conditions  alone  made  the  change 
necessary  and  proper,  but  that  be  is  author- 
ized to  divide  the  county  Into  districts,  and 
to  change  the  boundaries  of  such  districts 
whenever  the  Interests  of  the  inhabitants  of 
the  county  require  the  same  to  be  done,  and 
that  the  provision  relating  to  topographical 
and  physical  conditions  was  intended  to  be 
directory  upon  him;  that  Is  to  say,  that.  In 
dividing  the  county  Into  a  convenient  num- 
ber of  school  districts,  and  changing  the 
districting  of  said  county,  he  should  take 
into  consideration,  and  make  such  changes 
80  as  to  c(Miform  to,  the  topographical  and 
physical  conditions  that  might  exist.  It  la 
true  that  the  primary  authority  to  lay  off 
the  territory  Into  school  districts,  or  to 
make  changes  therein,  is  in  the  legislature; 
but  such  power  may  be  d^egated  to  a  sub- 
ordinate body  or  MSacial.  and  often  It  be- 
comes necessary  that  It  shall  be  so  delegat- 
ed by  reason  of  the  fact  that  a  subordinate 
local  body  or  officer  may  have,  and  does 
have,  a  better  knowledge  of  conditions  than 
could  be  possessed  by  the  legislature  as  a 
body.  We  think  that  the  legislature,  by  sec- 
tion 6760,  intended  to  delegate  all  the  pow- 
ers it  possessed  regarding  the  division  of  the 
counties  into  school  districts,  and  the  chan- 
ging of  the  boundaries  thereof  to  the  county 
superintendent  of  public  instruction,  subject 
to  the  restrictions  contained  In  that  section. 
The  argument  that  because  a  school  district 
is  a  quasi  corporation,  exercising  certain 
powers,  functions,  and  authority  over  an  es- 
tablished district;  such  district  cannot  be 
changed  in  Its  boundaries  except  by  the  In- 
habitants themselves.  Is  not  tenable.  The 
legislature  that  can  create  can  abolish  these 
districts.  It  can  change  their  boundaries 
without  consulting  the  Inhabitants.  The 
school  district  Is  but  a  subordinate  agency 
of  the  state,  doing  the  work  of  the  state.  It 
Is  a  creature  of  the  state,  and.  If  the  legis- 
lature Itself  can  change  the  boundaries  of  a 
school  district  for  any  reason  which  may  be 
satisfactory  to  It,  It  can  accomplish  this 
purpose  through  a  subordinate  agency  or  of- 
ficer. This  It  has  provided  for  doing  by 
the  statute  dted.  It  has  provided  that  the 
county  superintendent  of  public  Instruction 
may  divide  the  county  Into  convenient  dis- 
tricts when  the  interests  of  the  inbabltanta 
thereof— that  Is,  when  the  Interests  of  the  In- 
habitants of  the  county— require  the  same. 

Counsel  for  plaintiffs  In  error  complains 
that  the  court  below  "seems  to  have  Ignored 
the  autonomy  of  the  district,  and  treated  the 
whole  county  as  a  unit  In  school  matter&" 
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We  think  the  constrnctton  put  upon  this 
proposition  by  the  court  below  was  the  cor- 
rect one;  that  the  county  is  the  unit  In 
school  matters.  The  superintendent  of  pub- 
lic instruction  Is  a  county  officer,  having  Ju- 
risdiction throughout  the  entire  county.  It 
is,  by  the  langua:ge  of  this  statute,  made  his 
duty,  not  to  establish  school  districts,  but  to 
divide  the  county  into  a  convenient  number 
of  school  districts,  and  to  change  such  dis- 
tricts when  the  interests  of  the  inhabitants 
thereof  require  it.  The  district  could  not  be 
considered  a  unit,  because  it  was  a  physical 
impossibility  for  the  superintendent  to 
change  the  exterior  boundaries  of  any  one 
district  without  changing  the  boundaries  of 
the  contiguous  districts.  If  tln»  contention 
of  counsel  for  pialntilTs  In  error  should  be 
sustained.  It  would  produce  Inextricable  con- 
fusion, and  result  in  changes  of  the  bounda- 
ries and  conditions  of  several  districts  upon 
the  Initiative  of  the  inhabitants  of  one.  We 
think  the  prpper  Interpretation  of  this  law  is 
that  the  legislature  had  in  design  the  divi- 
sion of  the  several  counties  Into  convenient 
school  districts  when  the  interests  of  the  in- 
habitants of  the  county  required  the  same 
to  be  done,  but  directed  him  that,  In  the  per- 
formance of  this  duty,  he  should  take  Into 
consideration,  and  make  such  districts  con- 
form to,  the  topographical  and  physical  con- 
ditions which  might  exist.  As  the  powers 
thus  ccmferrpd  upon  the  superintendent  of 
public  Instruction  were  judicial  in  their  na- 
ture, and  in  their  performance  required  the 
exercise  of  a  Judicial  discretion,  unless  there 
has  been  an  abuse  of  such  discretion  the 
courts  cannot  Interfere.  We  find  no  substan- 
tial error  In  this  record,  and  the  Judgment  of 
the  court  below  is  accordingly  affirmed.  All 
the  Judges  concur. 


(S  OU.  S) 

KEOKTIK  FALLS  IMP.  CO.  et  al.  v. 

KINGSLAND  &  DOUGLAS 

MANUF'G  CO.  et  al.i 

(Supreme  Court  ot  Oklahoma.    Sept.  4,  1896.) 

Pl,F.ADixo  AND  Practice— Paiities—Scbrooatios 

—Bills  and  Notes— Parol  Evidbnce-Aoen- 

CT — Chattel  Mobtoaoe— Attorney's  Feb. 

1.  A  demurrer  will  not  lie  against  a  complaint 
for  the  reason  that  it  fails  to  allege  affirmatively 
a  compIiaDce  with  article  20,  c.  18,  Laws  Okl. 
1800. 

2.  Under  the  practice  act  in  force  in  Okla- 
homa prior  to  the  adoption  of  the  Code  of  1893, 
it  was  not  error  to  overrule  the  motion  of  the 
defendants  for  judgment  upon  the  pleadings  be- 
fore the  plaintiffs  had  been  ruled  to  reply  to  the 
allegations  of  new  matter  set  up  in  the  answer. 

3.  Where  a  number  of  parties  are  jointly  sued 
on  promissory  notes,  and  one  of  the  defendants 
files  a  supplemental  complaint,  showing  that  he 
has  paid  in  full  the  indebtedness  sued  upon,  and 
applies  to  be  made  a  party  plaintiff  against  his 
co-defendants  in  the  original  action,  it  is  not  er- 
ror for  the  trial  court  to  order  the  party,  upon 
such  showing,  to  he  subrogated  to  all  the  rights 
of  the  original  payee  in  the  notes. 

4.  Where  the  cause  of  action  is  not  changed. 


1  Rehearing  denied  January  8,  1897. 


and  all  parties  thereto  submit  themselves  to  the 
Jurisdiction  of  the  court,  and  no  showing  is  made 
for  a  continuance,  it  is  not  error  for  the  trial 
court,  after  the  jury  has  been  impaneled,  to 
make,  upon  a  proper  application,  one  of  a  num- 
ber of  co-defendants  the  plaintiff  in  the  action, 
and  to  direct  the  trial  to  proceed  to  a  final  de- 
termination. 

5.  Where  a  paragraph  in  an  answer  does  not 
in  specific  terms  allege  that  the  time  of  pay- 
ment in  a  promissory  note  was  by  payees  ex- 
tended for  a  valuable  consideration,  no  error  ia 
committed  in  sustaining. a  motion  to  strike  out 
such  paragraph. 

6.  The  right  of  a  trial  court  to  direct  the  ver- 
dict of  a  jury  is  undoubted  where  the  only 
questions  to  be  determined  are  matters  of  law 
arising  during  the  trial  of  the  cause;  and.  in  a 
suit  on  promissory  notes,  where  the  ownership 
of  the  same  is  undenied,  it  is  the  duty  of  a  trial 
court  to  instruct  the  jury  that  the  owner  of  the 
notes  was  entitled  to  all  the  rights  of  the  payee 
named    therein. 

7.  Where  n  person  acting  in  a  private  capacity 
as  an  agent  in  signing  a  promissory  note  fails  to 
disclose  his  agency,  but  where  he  describes  him- 
self merely  as  a  director  or  trustee  or  agent  for 
the  person  or  corporation  for  whom  he  is  sign- 
ing, and  there  is  nothing  in  the  body  of  the 
note  showing  that  it  is  the  obligation  of  his 
principal,  he  is  personally  bound  upon  the  in- 
strument; and  where  a  suit  is  brought  af^ainst 
him  individuaily,  he  will  not  be  permitted  to 
avoid  his  liability  by  parol  proof  showing  that 
he  signed  the  note  in  his  agency  capacity. 

8.  Where,  upon  the  face  of  a  note,  such  an 
ambiguity  exists  as  makes  it  impossible  for  the 
court  to  say  what  the  contract  does  express, 
parol  evidence  may  be  admitted  to  explain  the 
contract,  but  not  to  modify  or  change  it,  so 
that  the  maker  may  avoid  his  liability. 

9.  Where,  by  the  terms  of  a  chattel  mortgage, 
it  is  impossible  to  determine  with  certainty 
whether  the  10  per  cent,  named  therein  as  a 
reasonable  attorney's  fee  in  case  of  foreclosure 
was  to  be  computed  upon  the  proceeds  of  the 
sale  of  the  mortgaged  property,  or  upon  the 
amount  of  money  secured  by  the  mortgage,  the 
attorney  fee  should  be  computed  upon  that  sum 
which  will  be  most  favorable  to  the  debtor. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Oklahoma  county; 
before  Justice  Henry  W.  Scott 

Action  by  the  Kingsland  &  Douglas  M.ino- 
focturhig  Company  against  the  Keokuk  Falls 
Improvement  Compony  and  others.  Prom  a 
Judgment  against  them,  the  improvement  com- 
pany and  certain  other  defendants  appeal. 
Modified. 

Field  &  Shear,  for  plaintiffs  in  error.  H.  B. 
Mitchell  and  Selwyn  Douglas,  for  defendants 
In  error. 


DALE,  C.  J.  This  was  a  anit  instituted  In 
the  district  cotnt  of  Oklahoma  county,  on  Octo- 
ber 14, 1892,  by  the  Kingsland  &  Donghis  Jttan- 
ufacturibg  Company*  to  recover  Judgment  upon 
three  promissory  notes  against  the  Keolndc 
Falls  Improvement  Company  and  others.  In  tbe 
sura  of  $1,795.50  and  Interest.  The  recoitl  In 
this  case  shows  that,  October  31,  1891.  the 
Keokuk  Falls  Improvement  Company  executed 
to  the  Kingsland  &  Douglas  Manufactnrias 
Company,  a  corporation  under  and  existing  by 
virtue  of  the  laws  of  Missomi,  three  promis- 
sory notes,  in  the  sum  of  $700  each,  whicii 
notes  were,  on  their  face,  executed  hy  A.  O, 
Cnun,  Keokuk  Falls  Improvement  Company, 
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Perrj-  Rodkey,  secretary,  and  A.  B.  Hammer, 
preslilent,  and  were  indorsed  upon  the  back  by 
A.  B.  Hammer,  Perry  Rodkey,  C.  P.  Walker, 
H.  C.  Jones,  O.  A.  Mltscher,  and  Ed.  J.  Beale. 
The  couQ>lalnt  alleged,  in  sutistance,  that  on 
October  31,  1891,  the  Keokuk  Falls  Improve- 
ment Company,  being  indebted  to  the  plaintiff, 
on  account  of  certain  machinery,  goods,  and 
merchandise,  in  the  sum  of  ?2,100,  did  on  that 
day  make,  execute,  and  deliver,  together  with 
the  other  co-defendants,  the  promissory  notes 
above  described,  and  to  secure  the  payment 
thereof  the  Keokuk  Falls  Improvement  Com- 
pany executed  a  chattel  mortgage  on  certain 
machinery,  chattels,  and  goods  belonging  to 
such  company.  Copies  of  the  notes  and  mort- 
gage are  attached  to  and  made  a  part  of  the 
petition.  The  mortgage  is  In  the  usiuU  form  of 
a  chattel  mortgage,  providing  for  sale  of  the 
property'  in  case  any  of  the  notes  are  not  paid 
at  maturity,  and  in  such  case  that  the  entire 
sum  shall  become  due  and  payable,  and  fur- 
tlier  providing  that.  In  case  of  foreclosure.  In 
addition  to  the  other  costs,  a  reasonable  attor- 
ney's fee  of  10  per  cent,  for  attending  to  the 
foreclosure  thereof  Is  to  be  paid,  with  the  other 
expenses,  out  of  the  proceeds  of  the  sale.  The 
property  mortgaged  consisted  of  a  stationary 
engine  and  sawmill  jnacliinery.  The  notes  Vfere 
dated  October  31,  1801,  and,  except  as  to  the 
time  at  which  they  were  made  payable,  were 
identical.  The  note  which  first  became  due  is 
as  follows: 
•'$700.00.    Oklahoma,  Ok.  Ty.,  Oct.  Slst,  1891. 

"On  the  1st  day  of  March,  1892,  for  value  re- 
ceived, we  promise  to  pay  to  the  order  of 
KIngsland  &  Douglas  Mannf 'g  Co.  ($700.00) 
seven  hundred  and  no/100  dollars,  at  the  First 
National  Bank,  Oklahoma  City,  O.  T.,  with  In- 
terest from  date  tmtil  paid  at  the  rate  of  8  per 
cent,  per  annum,  and  exchange  on  St.  Louis. 

"[Signed]    A.  G.  Crum. 

"Keokuk  Falls  Improvement  Co. 
"Perry  Rodkey,  Sec. 
"A.  B.  Hammer,  Pres." 

And  on  the  back  of  said  note  aK)ears  the  fol- 
lowing: 

"For  value  received  we  guaranty  payment  of 
the  within  note,  waiving  demand,  notice,  and 
protest. 

"A  B.  Hammer,  "| 

"Perry  Rodkey, 

"C.  P.  Walker, 

"H.  C.  Jones, 

"O.  A.  Mitscber, 

"A.  B.  Hanuner. 
"Perry  Rodkey. 
"Ed.  J.  Beale." 

The  second  note  fell  due  July  1,  1802,  and 
the  third  note  October  1,  1802.  Each  note 
was  protested  for  nonpayment,  and  all  of  the 
makers  and  Indorsers  were  duly  notified  by 
mail  of  the  nonpayment  thereof.  The  com- 
plaint further  avers  that  on  September  0, 
1802,  two  of  the  notes  became  due,  and,  de- 
fault having  been  made  in  the  payment 
thereof,  the  plaintiff  declared  the  whole  of 
the  sum  due  upon  the  three  notes,  and.  In 
accordance  with   the  terms  of  the  chattel 


As  Directors  Keokuk 
'Falls  Improvement  Co. 


mortgage,  gave  the  notice  required  by  la*  of 
the  foreclosure  of  the  same,  and,  upon  the  day 
and  at  the  place  named  In  such  notice,  of- 
fered for  sale  at  public  outcry,  to  the  highest 
and  best  bidder  for  cash,  the  property  de- 
scribed in  the  mortgage;  that  $300  was  real- 
ized from  the  sale  of  such  property;  that  the 
costs  of  suchforet:losureamounted  to  $213.50, 
which  plaintiff  paid,  and  the  balance  $86.50 
was  duly  credited  upon  the  note  first  falling 
due;  that  the  sum  of  $220,  had  been  paid  by 
the  defendants  before  foreclosure.  Proceed- 
ings were  instituted,  and  the  amount  so  paid, 
together  with  the  sum  realized  from  the  sale 
under  the  chattel  mortgage,  reduced  the  orig- 
inal indebtedness  of  $2,100  to  $1,793.50,  the 
amount  claimed,  with  Interest  at  8  per  cent, 
per  annum.  The  defendants  Keokuk  Falls 
Improvement  Company,  Perry  Rodkey,  C.  P. 
Walker,  O.  A.  Mltscher,  and  A.  B.  Hammer 
each  filed  a  separate  demurrer  to  the  peti- 
tion, alleging  therein  that  the  complaint  fail- 
ed to  state  a  cause  of  action  against  the 
several  defendants.  The  demurrers  were 
oveiTuled,  and  an  exception  taken,  and  aft- 
erwards defendants  above  nametl  answered, 
denying  all  the  allegations  in  plaintiff's  com- 
plaint, and  averring,  further,  that  the  In- 
delitedness  sued  upon  had  long  since  been 
fully  paid  and  satisfied.  To  defendants'  an- 
swer plaintiff  filed  a  general  denial.  After- 
words the  defendants  filed  an  amended  an- 
swer, setting  up.  In  addition  to  the  defense 
In  their  former  answer,  "that  on  or  about  No- 
vember 22,  1895,  the  defendant  Ed.  J.  Beale 
delivered  to  the  plaintiff  his  three  promis- 
sory notes  for  $1,872,  which  were  by  plaintiff 
accepted  in  full  satisfaction  and  discharge  of 
the  claim  and  demand  sued  upon."  This 
last  answer  was  filed  March  28,  1894,  and  on 
the  30th  of  the  same  month  defendants  filed 
their  motion  for  a  judgment  In  their  favor 
upon  the  pleadings,  which  motion  was  on  the 
same  date  overruled,  the  defendants  except- 
ing. A  Jury  was  then  duly  impaneled  and 
sworn,  whereupon  Ed.  J.  Beale,  one  of  the 
defendants,  filed  what  is  termed  a  "supple- 
mental complaint."  which  is  as  follows,  omit- 
ting the  title:  "Comes  now  the  above-named 
defendant,  Ed.  J.  Beale,  and  represents  to 
the  court  that  heretofore,  and  since  the  fil- 
ing of  the  plaintiflTs  complaint,  and  while  the 
same  was  pending,  he  has,  in  pursuance  of 
his  contract  of  guaranty  and  indorsement  on 
the  notes  sued  on  in  this  case,  and  after  ma- 
turity of  said  notes,  paid  the  same  in  full, 
and  settled  with  said  company;  and  he  now 
comes  before  the  court  and  asks  the  court 
for  judgment  over  against  said  other  defend- 
ants by  reason  of  said  payment  to  said  com- 
pany of  said  debt  of  defendants  on  which 
he  was  the  Indorser."  Then  followed  the 
prayer  for  judgment  in  accordance  with  such 
complaint.  Upon  this  showing  the  court  or- 
dere<l  that  Beale  be  subrogated  to  the  rights 
of  the  plaintiff,  the  KIngsland  &  Douglas 
Manufacturing  Companj-,  and  that  the  action 
proceed  in  his  name,  to  which  order  of  the 
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court  an  exception  was  saved.  The  defend- 
ant Keokuk  Falls  Improrement  Company 
filed  a  general  denial  to  the  supplemental 
complaint  of  Beale,  while  the  defendants 
Rodkey,  Hammer,  Walker,  and  Mitscher,  in 
a. separate  answer  to  such  complaint,  In  addi- 
tion to  a  general  denial,  alleged,  in  the  sec- 
ond paragraph  of  such  answer:  "That  on  or 
about  the  3d  day  of  Hay,  1892,  and  again  on 
or  about  the  15th  day  of  July,  1892,  the 
Kingsland  &  Douglas  Manufacturing  Com- 
pany agreed  with  the  Keokuk  Falls  Improve- 
.  ment  Company  and  A.  G.  Crum,  In  the  com- 
plaint mentioned,  for  a  valuable  considera- 
tion, to  extend  the  time  of  payment  of  the 
notes  in  question  sixty  days  from  each  of 
said  dates,  and  that  the  defendants  other 
than  the  Keokuk  Falls  Improvement  Com- 
pany and  A.  G.  Crum  had  no  knowledge  of 
such  extension,  and  did  not  then  nor  have 
they  since  assented  thereto."  To  the  answer 
of  the  defendants  Rodkey,  Hammer,  Walk- 
er, and  Mitscher  as  contained  in  the  second 
paragraph  thereof,  Beale  filed  a  motion  ask- 
ing that  the  same  be  stricken  from  the  an- 
swer, which  motion  was  altowed,  the  de- 
fendants excepting.  The  case  then  proceed- 
ed to  trial,  and  upon  the  issues  so  joined  a 
verdict  was  returned  in  the  sum  of  f  2,207  in 
favor  of  Beale,  such  being  the  full  amount 
of  the  unpaid  sums  due  on  the  notes,  togeth- 
er with  interest  thereon. 

Various  pleadings  in  the  case  and  rulings 
of  the  trial  court,  in  the  formation  of  the  is- 
sues are  set  forth  at  some  length  and  In  de- 
tail, as  some  of  the  assignments  of  error 
make  such  setting  out  necessary  If  the  de- 
cision of  this  court  is  to  be  well  understood. 
An  examination  of  the  record  of  the  evi- 
dence discloses  that,  at  the  time  the  Kings- 
land  &  Douglas  Manufacturing  Company 
sold  the  property  for  which  the  notes  In  the 
sum  of  $2,100  were  given,  Ed.  J.  Beale  was 
acting  as  the  agent  in  the  sale  of  machlnei? 
for  such  company,  and  that  he  made  the  sale 
of  such  property  as  agent,  to  the  Keokuk 
Falls  Improvement  Company.  The  order  for 
such  machinery  was  given  by  A.  G.  Crum. 
The  order  as  made  was  not  accepted  by  the 
Kingsland  &  Douglas  Manufacturing  Com- 
pany, and  it  was  agreed  by  A.  B.  Hammer, 
president  of  the  Keokuk  Falls  Improvement 
Company,  that  the  directors  and  some  of 
the  stockholders  would  indorse  for  the  com- 
pany. Beale,  under  an  arrangement  with 
his  company,  also  indorsed  the  notes,  his  in- 
dorsement being  made  about  a  month  later, 
and  they  were  then  turned  over  to  the 
Kingsland  &  Douglas  Manufacturing  Com- 
pany. After  the  notes  became  due,  and  suit 
to  enforce  collection  thereof  was  instituted, 
Beale  paid  the  same  by  giving  to  the  Kings- 
land  &  Douglas  Manufacturing  Company  his 
individual  notes  in  lieu  of  the  others.  Beale 
neither  nt  the  time  of  the  giving  of  the  notes, 
nor  at  the  time  the  suit  was  tried  in  the 
court  below,  liad  any  interest  whatever  in  the 
Keokuk  Falls  Improvement  Company.    Sep- 


tember 10,  1892,  the  chai^tel  mortgage  ,wa« 
foreclosed  by  public  sale,  after  due  notice,  as 
required  by  law.    The  sale  was  In  all  re- 
spects fairly  conducted,  some  of  the  defendr 
ants  being  present  at  the  time  thereof.     The 
mortgaged    property    brought    $300.     There 
were  charged  as  expenses  Incurred  In  the 
foreclosure  proceedings,  the  sum  of  $213.50, 
$210  of  which  was  charged  as  attorney's  fee. 
It  appears  by  a  strong  preponderance  of  the 
evidence  that  the  parties  who  signed  their 
names  inside  of  the  brackets  did  so  believing 
that  they  were  signing  as  directors  of  the 
company,  and  that  they  thereby  Incurred  no 
individual  liability,  and  It  also  affirmatively 
appears  that  Beale  knew  of  this  fact.    After 
the  first  note  became  due,  and  until  the  fore- 
closure of  the  chattel  mortgage,  there  were 
conversations  between  Kingsland,  a  member 
of  the  corporation  styled  Kingsland  &  Dong- 
las  Manul^acturlng  Company,   and  some  of 
tht  members  of  the  Keokuk  Falls  Improve- 
ment Company,  looking  towards  a  private 
sale  of  the  mortgaged  property,  and  an  appli- 
cation of  the  proceeds  to  the  liquidation  in 
part  of  the  debt;  but  no  definite  arrangement 
was  made,  and  such  negotiations  were  car- 
ried on  by  the  Kingsland  &  Douglas  Manu- 
facturing Company  as  a  friendly  act  by  a 
debtor  towards  a  creditor.     By  the  record 
numerous  questions  are  raised  and  argued 
in  the  brief  of  appellants  relative  to  objec- 
tion to  the  rulings  of  the  trial  court  in  Join- 
ing the  issues,  which,  summarized,  are  as 
follows:    (1)  EiTor  in  overruling  the  demur- 
rer of  the  defendants,  and  error  in  overrul- 
ing the  demurrer  of  Mitscher  and  Walker. 
(2^  In  not  sustaining  the  motion  of  the  de- 
fendants for  Judgment  on  the  pleadings.     (3> 
In  granting  permission  to  Ed.  J.  Beale  to  file 
a  supplemental  complaint.     (4)  In   striking 
out  the  second  paragraph  of  a  part  of  tbe 
defendants'  answer  to  the  supplemental  com- 
plaint of  Beale.     Exceptions  were  also  duly 
saved  to  the  several  Instructions  of  the  court, 
and  to  the  refusal  of  the  court  to  give  In- 
structions asked  for  by  appellants;  and  It  is 
insisted  by  the  appellants  that  there  were 
properly  joined  as  issues  in  the  case  matters 
which  were  not  permitted  by  the  court  to  go 
to  the  jury  as  follows:    (1)  Were  the  notes 
executed  by  the  Keokuk  Falls  Improvement 
Company,   and   did  the   board  of  directors 
sign  the  guaranty  upon  the  back  of  said 
notes  as  a  part  of  the  process  of  the  execu- 
tion of  said  notes,  or  did  they  sign  person- 
ally?    (2)  Were  the  notes  in  question  imid 
to  the  plaintiff  by  one  of  the  defendants,'  ei- 
ther in  money  or  by  other  securities,  during 
the  pendency  of  said  action?    (3)  Was  the 
property  included   in  the  chattel   mortgage 
securing  said  notes  delivered  to  the  plain- 
tiff,   Kingsland   &    Douglas    Manufacturing 
Company,    without  any  formal  foreclostire, 
and  upon  the  agreement  that  the  defendants 
were  to  have  credit  for  Its  value?     (4)  Was 
the  property  in  question  sold  in  violation  «f 
such  an  agreement,  and  sold  unfairly? 
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1.  Taking  up  the  Beveral  questions  arising 
upon  the  pleadings  in  tlie  order  set  fortli, 
we  will  first  consider  the  demurrer  to  the 
petition.  Appellants  contend  that,  under 
the  provision  of  article  20,  c.  18,  Laws  Okh 
1890,  the  plaintiff  was  incapacitated  to  sue, 
for  the  reason  that  it  had  failed  to  file  in 
the  office  of  the  secretary  of  the  territory 
a  duly-authenticated  copy  of  Its  charter  or 
articles  of  Incorporation,  and  had  failed  to 
appoint  an  agent,  as  required  by  such  law, 
and  that  the  complaint  failed  to  affirmative- 
ly show  a  compliance  with  the  law  as  con- 
tained in  the  article  and  chapter  above  stat- 
ed. Without  passing  upon  any  question  oth- 
er than  that  raised  by  the  demurrer,  we 
have  this  to  say:  Article  20,  c.  18,  supra, 
was  adopted  by  our  legislature  from  the  Da- 
kota Code,  and  at  the  time  it  was  so  adopt- 
ed had  received  a  construction  in  a  case  pre- 
cisely similar  to  the  one  we  are  here  con- 
sidering, in  so  far  as  relates  to  the  demur- 
rer. In  Machine  Co.  v.  Moore,  2  Dak.  281, 
8  N.  W.  131,  decided  in  1880,  the  court  held 
that  a  demurrer  would  not  lie  against  a  pe- 
tition for  the  reason  that  the  petition  failed 
to  allege  affirmatively  a  compliance  with 
article  20,  e.  18,  supra.  The  first  section  of 
the  syllabus  of  the  case  referred  to  reads  as 
follows:  "The  foreign  corporation  plaintiff 
need  not  allege  in  its  complaint  that  such 
corporation  has  filed  a  copy  of  Its  articles 
of  Incorporation  and  appointment  of  an 
agent  upon  whom  service  of  process  may  be 
had  in  the  office  of  the  secretary  of  the  ter- 
ritory, and,  upon  demurrer  to  a  complaint 
without  such  allegation,  held  sufficient." 
The  opinion  sustains  the  syllabus,  and  we 
therefore  conclude  that  no  error  was  com- 
mitted by  the  trial  court  In  overruling  the 
demurrer;  and.  Inasmuch  as  the  same  ob- 
jection Is  alleged  to  the  sufficiency  of  the 
petition  by  the  separate  demurrers  of  the 
defendants  Mitscher  and  Walker,  the  rul- 
ing of  the  court  below,  for  the  reasons  above 
stated,  was  correct. 

2.  It  Is  claimed  that  the  court  below  com- 
mitted error  In  not  sustaining  the  motion 
of  the  several  defendants  for  Judgment  up- 
on the  pleadings.  The  answer  at  that  time 
■was  a  general  denial  and  a  plea  of  payment 
and  of  accord  and  satisfaction.  This  an- 
swer was  filed  March  28,  1894,  and  two  days 
thereafter  the  defendants  filed  their  motion 
for  judgment.  This  case  was  begun  and 
tried  under  the  Code  of  1890,  and,  under 
such  Code,  before  the  court  could  properly 
bave  rendered  the  judgment  desired,  the 
movers  for  such  Judgmient  must  have  had 
plalntifC  ruled  to  reply  to  the  answer.  Until 
tbe  court  had  so  ruled,  the  judgment  could 
not  properly  have  been  entered. 

3.  The  next  objection  brings  up  the  ques- 
tion involved  in  permitting  the  co-defendant 
ESd.  J.  Beale  to  file  a  "supplementary  com- 
plaint," as  the  instrument  was  styled  in  tbe 
court  below.  After  a  jury  was  Impaneled 
In   the  cause  originally  instituted,  the  de- 


fendant Ed.  J.  Beale,  over  the  objection  of 
his  co-defendants,  was  subrogated  to  all  the 
rights  of  the  plaintiff,  upon  filing  his  com- 
plaint alleging  that  he  had  paid  In  full  all 
demands  of  the  plaintiff.  We  do  not  ques- 
tion the  right  of  a  party  who  Is  an  indorser, 
guarantor,  or  surety  on  a  note  to  settle  with 
the  holder  thereof,  and  to  be  then  subrogated 
to  all  the  rights  of  such  holder  against  all 
who  Incurred  the  obligation  in  payment  of 
which  the  note  was  given.  This  principle 
Is  as  old  as  the  law  itself,  is  founded  iu 
natural  justice,  and  does  not  depend  for  Its 
application  upon  the  statute,  which  may  be 
Invoked  by  any  person  who,  upon  a  con- 
tract for  the  payment  of  money,  has  been 
compelled  to  pay  the  debt  of  another.  It 
Is  a  substitution  of  a  new  for  an  old  cred- 
itor. A  party,  being  jointly  liable  on  an  In- 
strument, may  settle  with  the  creditors,  and 
pay  the  obligation;  and  he  is  thereby  sub- 
stituted as  a  creditor  to  the  full  extent  of 
the  party  to  whom  the  obligation  was  orig- 
inally given,  less  his  proportionate  share  of 
the  obligation.  Subrogation  is  an  equita- 
ble, and  not  a  legal,  right.  21  Am.  &  Eug. 
Enc.  Law,  191,  and  cases  therein  cited. 

4.  Whether  or  not  the  court  below  erred 
in  permitting  the  co-defendant  Ed.  J.  Beale 
to  be  substituted  as  the  plaintiff  at  the  time 
such  substitution  was  asked  would  depend 
entirely  upon  the  ability  of  the  appellants 
to  show  that  such  action  of  the  court  work- 
ed injustice  to  them.  Under  the  uncontra- 
dicted evidence  In  the  case.  It  appears  that 
Beale  was  not  one  of  the  parties  who  was 
primarily  liable  upon  the  note.  The  notes 
were  executed  by  the  co-defendants  of 
Beale,  and  he  did  not  become  obligated 
thereon  until  long  after  the  notes  were  so 
executed  and  placed  in  his  hands  as  the 
agent  of  the  King.slaud  &  Douglas  Manu- 
facturing Company.  Under  an  arrange- 
ment with  such  company,  whereby  Beale 
agj-eed  to  Indorse  all  notes  accepted  by  him 
in  tbe  sale  of  goods,  Beale  Indorsed  tbe 
notes  In  question,  and,  after  the  same  be- 
came due,  and  were  protested  for  nonpay- 
ment, Beale  satisfied  them  in  full;  and  this 
fact  was,  as  appears  by  the  pleadings  and 
evidence,  well  known  to  all  of  the  defend- 
ants before  the  case  was  called  for  trial. 
The  substitution  of  Beale  as  plaintiff  was, 
therefore,  no  surprise.  It  did  not  change 
the  cause  of  action.  Defendants  made  no 
showing  for  a  continuance;  they  submitted 
themselves  to  the  jurisdiction  of  the  court 
by  filing  an  answer  and  proceeding  to  trial; 
and,  as  the  right  of  subrogation  is  unques- 
tioned, we  cannot  observe  wherein  the  court 
erred  In  the  premises. 

5.  Upon  the  action  of  the  court  in  striking 
out  the  second  count  of  the  defendants'  answer 
to  tbe  supplemental  complaint  of  Beale  error 
Is  attributed.  By  this  paragraph  of  the  answer 
it  was  sought  to  show  that,  on  or  about  May  3, 
1892,  and  July  15.  1892,  the  Klugsland  & 
Douglas  Manufacturing  Company  agreed  with 
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the  Keoliuk  Falls  Improvement  Company  and 
A.  G.  Crum  to  extend  the  time  of  the  payment 
of  the  notes  lu  question  60  days  from  each  of 
said  dates,  and  that  the  defendants  other  than 
the  Keokuk  Falls  Improvement  Company  and 
said  Crum  had  no  knowledge  of  such  extension, 
and  did  not  then  or  since  assent  thereto.  This 
paragraph  w.os,  upon  motion  of  Beale,  stricken 
out.  It  win  be  observed  that  the  paragraph  in 
question  does  not  allege  in  positive  terms  an 
extension  of  time,  but  only  an  agreement  to 
that  effect.  It  may  be  stated,  as  a  general 
rule,  that  where  the  owner  of  a  note,  for  a  con- 
sideration, grants  to  the  maker  thereof  an  ex- 
tension of  time,  without  the  assent  of  a  guaran- 
tor, such  extension  relieves  the  guarantor,  as 
the  extension  of  time  creates  a  new  contract  to 
which  the  guarantor  is  not  a  party.  2  Daniel, 
Neg.  Inst.  1789.  But  the  allegation  stricken 
out  neither  alleged  an  extension  of  the  time 
of  payment  nor  the  receipt  of  a  valuable  con- 
sideration therefor.  If  such  fact  existed,  it 
sliould  have  been  pleaded  in  precise  language; 
but,  notwithstanding  the  court  struck  out  such 
paragraph,  the  witnesses  were  permitted  to  tes- 
tify fully  upon  the  subject  without  objection, 
and  it  ai^ears  from  the  evidence  of  the  de- 
fendants themselves  that,  at  their  Instance  en- 
tirely, and  without  any  consideration  whatever, 
Kingslnnd,  one  of  the  members  of  the  corx>o- 
ration  of  the  Kingsland  &  Douglas  Manufac- 
turing Company,  was  induced  to  withhold  suit 
for  a  time  under  the  promise  of  some  of  the  de- 
fendants that  a  settlement  of  the  Indebtedness 
would  be  made  In  the  near  future.  Kingsland 
could  use  his  own  pleasure  In  doing  this,  as 
.  the  notes  had  been  legally  protested  for  non- 
payment, and  this  action  on  the  part  of  Kings- 
land  operated  to  release  none  of  the  guarantors. 
6.  By  the  action  of  the  trial  court  in  its  in- 
stmctions  to  the  jury,  all  questions  of  fact 
were  taken  therefrom,  and  the  jury  were  di- 
rected to  return  a  verdict  for  plaintift'Beale,  In 
the  full  sum  of  the  notes,  less  the  sum  of  $220 
paid  in  cash,  and  $86.50  the  amount,  after  de- 
ducting expenses,  received  on  the  sale  of  the 
mortgaged  property.  They  were  also  instruct- 
ed that  the  defendants  were  liable  on  tlie  notes 
In  their  Individual  capacity.  To  these  instruc- 
tions appellants  excepted,  and  insisted  that 
there  were  certain  questions  of  fact  properly 
joined  under  the  pleadings  and  the  evidence  in 
the  case.  The  right  of  a  court  to  direct  the 
verdict  of  a  jury  Is  undisputed  where  the  ques- 
tions to  be  determined  are  matters  of  law  aris- 
ing upon  the  trial  of  a  cause;-  and  whether  or 
not  a  trial  court  errs  in  directing  the  verdict 
must  depend  uiran  the  issues  as  joined  in  the 
pleadings,  and  Uie  evidence  offered  In  support 
thereof.  Under  the  pleadings  the  only  issue  on 
trial  was  upon  the  complaint  of  Beale  alleging 
a  payment  of  the  indebtedness  and  a  general 
denial  by  defendants  of  said  allegation.  The 
evidence  as  to  Beale's  payment  of  the  notes' 
to  the  Kingsland  &  Douglas  Manufacturing 
Company  is  undenlod.  The  court  was,  there- 
fore, right  in  instructing  the  jury  to  the  effect 
that  Beale  was  the  owner  of  the  notes  sued 


upon,  and  entitled  to  all  tbe  rights  of  the 
payees  named  therein. 

7.  The  court  below  instructed  the  jury  that, 
under  the  issues  joined  by  the  pleadings,  no 
question  was  before  them  as  to  the  liability  of 
the  defendants  In  their  Individual  capacity. 
This  action  of  the  trial  court  was  based  upon 
one  of  two  theories,— either  that  the  general 
denial  raised  no  Issue  except  as  to  the  owner- 
ship of  the  notes  and  the  signature  of  tbe  de- 
fendants thereon,  or  that  tbe  law  held  such  de- 
fendants individually  liaMe,  lrreq[>ectlve  of  the 
intention  .of  the  parties  affixing  their  signa- 
tures to  the  notes.    Under  the  Code  of  Indiana 
all  pleadings  are  verified,  and  the  general  de- 
nial by  the  defendants  put  into  issue  not  only 
the  question  of  the  ownership  of  the  notes, 
but  the  execution  thereof  as  claimed  by  the 
plaintiff  below.      Beale  was  asking  a  Judg- 
ment against  all  of  the  defendants  in  their 
Individual  capacity,  and,  if  Beale  had  been 
an   innocent   purchaser   for   value  prior   to 
maturity,    he   would   have   been   entitled    to 
such  a  judgement  as  the  law  would  fix  as 
the  liability  of  the  defendants.      But  Beale 
not  only  purchased  after  matiulty,  but  with 
a  full  knowledge  of  the  intentions  of  tbe 
parties  executing  the  notes,  and,  under  such 
circumstances,  subject  to  all  proper  defenses. 
The  defendants  Walker,  Jones,  and  Mitscher 
claimed  to  have  indorsed  in  their  capacity  as 
directors  of  the  Keokuk  Falls  Improvement 
Company.    Under  the  ruling  of  the  court  this 
Indorsement  was  held  to  bind  them  in  tbeir 
individual  capacity,  and  this  ruling  of  tbe  conrt 
presents  two  questions:    First,  whether  tbe  de- 
fendants' liability  must  be  determined  solely 
by  the  written  instruments  which  they  have 
subscribed,   excluding  tbe  evidence  offered  to 
control  this  construction;    and,  second,  if  so. 
does  the  true  construction  of  such  written  in- 
struments maKe  them  individually  liable  upon 
the  notes?    Ample  authority  may  be  found  in 
support  of  or  against  allowing  parol  proof  to 
show  the  agency  of  the  parties  in  signing 
promissory  notes.     It  is  not  our  purpose  to 
deal  with  such  authorities  only  to  the  extent 
of  aiding  us  in  reaching  a  correct  conclusion 
in  the  case  under  consideration. 

In  Manufacturing  Co.  v.  Fairbanks,  98 
Mass.  101,  in  discussing  the  question  of  the 
admissibility  of  parol  proof  In. a  case  where 
the  mal<er  sought  to  show  that  he  was  act- 
lug  merely  as  the  agent,  Mr.  Justice  Gray 
said:  "It  is  equally  clear  that  the  liability  of 
defendants  as  drawers  of  a  negotiable  In- 
strument must  be  determined  from  the  in- 
strument itself.  This  is  too  well  settled  to 
admit  of  discussion.  There  is  no  distinction 
in  this  respect  between  the  drawer  of  a  bill 
of  exchange  and  tlie  maker  of  a  promissory 
note,'' — citing  numerous  authorities.  In  Stur- 
dlvant  V.  Hull,  59  Me.  172,  a  cause  arose 
wherein  the  maker  of  a  promissory  note. 
who  had  signed  the  same  as  follows:  "Jotin 
T.  Hull,  Treas.  St.  Paul's  Parish,"— sought 
to  show  that  he  was  acting  merely  as  treas- 
urer of  St.  Paul's  Parish  in  signing  tbe  in- 
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Btrument.  The  suit  was  between  the  orig- 
inal, parties  to  the  note.  In  discussing  the 
right  of  the  maker  of  the  note  to  Introduce 
parol  evidence  to  show  the  Intention  of  both 
parties  at  the  time  the  note  was  executed, 
the  court  said:  "Now,  when  parties  are  com- 
petent witnesses,  and  stand  ready  to  testify, 
\(  allowed,  not  only  to  their  own  Intentions, 
but  to  those  of  the  other  party  to  the  con- 
tract, the  wisdom  of  the  long-established 
rule,  which  requires  all  parties  to  written 
contracts,  at  their  peril,  to  state  what  they 
mean  to  abide  by  in  the  writing  itself,  and 
prohibits  them  from  resorting  to  oral  testi- 
mony to  contradict  or  vary  its  terms,  grows 
more  apparent  every  day.  One  of  the  illus- 
trations of  this  rule,  given  by  Mr.  Greeuleaf, 
In  his  treatise  on  Evidence  (volume  1,  p.  320, 
Ed.  1S42,  clUng  Stackpole  v.  Arnold,  11 
Mass.  27),  runs  thus:  'Where  one  signed  a 
promissory  note  in  his  own  name,  parol  evi- 
dence was  held  inadmissible  to  show  that  he 
signed  it  as  the  agent  of  another,  on  whose 
propei-ty  he  had  caused  insurance  to  be  ef- 
fected by  the  plaintiff  at  the  owner's  re- 
quest.' When  a  man  has  deliberately  said. 
In  writing,  'I  promise  to  pay,'  and  a  valid 
consideration  for  the  promise  Is  shown,  right 
and  Justice  are  not  very  likely  to  be  the  gain- 
ers by  allowing  him  to  retract,  and  under- 
take to  prove  that  he  did  not  actually  mean 
1  promise,'  but  that  he  meant,  and  the  other 
party  understood  that  he  meant,  that  some 
third  party,  whose  promise  the  writing  does 
not  purport  to  be,  undertook  the  payment 
It  Is  better  that  a  careless  or  ignorant  agent 
should  sometimes  pay  for  his  principal,  than 
to  subject  the  construction  of  valid  written 
contracts  to  tlje  manifold  perversions,  misap- 
prehensions, and  uncertainties  of  oral  testi- 
mony. And  upon  this  point  the  decisions 
(although.  In  cases  of  like  type  with  this, 
they  are  somewhat  conflicting,  or,  at  least, 
distinguished  with  scarcely  a  shade  of  difter- 
ence,  upon  the  question  of  the  instrument 
Itself)  will  be  found  concurring,"— citing  a 
number  of  authorities.  Again,  in  Reudell 
T.  Harriman,  75  Me.  497,  the  court  had  occa- 
sion to  deal  with  the  same  question.  A  note 
reciting,  "We  promise  to  pay,"  etc.,  was  sign- 
ed by  four  individuals,  adding,  "President 
and  Directors  of  the  Prospect  &  Stockton 
Cheese  Co."  The  court  held  Inadmissible  ev- 
idence offered  to  show  that  the  note  was  the 
obligation  of  the  company,  and,  in  discussing 
the  question,  the  court.  In  support  of  its  con- 
clusion, states  that  the  same  rule  obtains  at 
common  law,  and  that  the  evidence,  if  ad- 
mitted, would  not  avoid  the  defendants'  lia- 
blllty,  unless  it  had  the  effect  to  discharge 
them  from  a  contract  into  which  they  have 
entered.  In  the  same  case,  however,  the 
court  further  states:  "When  there  is  ambi- 
gtdty  in  the  contract,  when  the  language  used 
is  equally  susceptible  of  two  different  con- 
sti-uctions,  evidence  of  the  circumstances  by 
•which  the  parties  were  surrounded,  and  un- 
der which  the  contract  was  made,  may  be 


given,  not  for  the  purpose  of  proving  the  In- 
tention of  the  parties  independent  of  the 
'nTltiug,  but  that  the  Intention  may  be  more 
Intelligently  ascertained  from  Its  terms." 
Mellen  v.  Moore,  68  Me.  390,  Is  to  the  same 
effect.  New  York  seems  to  have  followed 
the  same  rule  as  laid  down  in  Massachusetts 
and  Maiue.  Pentz  v.  Stanton,  10  Wend.  271. 
Powers  V.  Briggs,  79  111.  493,  Is  a  case  where 
a  note  contained  In  Its  body  the  words  "We, 
the  trustees  of  the  7th  Presbyterian  Church, 
promise  to  pay,"  etc.,  and  was  signed  by  four 
Individuals,  with  the  word  "Trustees"  fol- 
lowing their  names.  Parol  evidence  was  ad- 
mitted by  the  trial  court,  showing  that,  at 
the  time  the  note  was  given,  the  parties  sign- 
ing the  same  were  the  trustees  of  the  church, 
and  that  the  note  was  given  for  the  benefit 
of  such  church.  The  supreme  court  held 
that  evidence  was  not  admissible,  basing 
their  decision  upon  the  ground  that  the  notes 
upon  their  face  created  an  Individual  liabil- 
ity against  the  makers. 

We  believe  the  rule  announced  In  the 
cases  above  cited  has  been  generally  adopt- 
ed by  the  older  states  of  the  Union  when 
applied  to  Individuals  who  make  notes  for 
private  persons  or  corporations,  but  it  Is 
different  where  the  Individual  acts  for  a 
public  corporation,  or  as  the  official  acting 
on  behalf  of  some  government  departnient; 
and  an  examination  of  the  authorities  will 
show  that,  where  the  officers  of  a  school 
district  or  any  public  agent  sign  notes,  and 
use  any  language  indicative  of  their  official 
character,  parol  proof  is  admissible  to  es- 
tablish such  fact.  Sanborn  v.  Neal,  4  Minn. 
126  (Gil.  83);  Bingham  v.  Stewart,  13  MJnn. 
106  (Gil.  96);  School  Town  of  Monticello  v. 
Kendall,  72  Ind.  91;  Story,  Ag.  $302;  Daniel, 
Neg.  Inst  S  445.  But  even  this  rule  is  not 
uniform.  Village  of  Cahokla  School  Trus- 
tees V.  Rautenberg,  88  111.  219.  Where  a 
suit  is  brought  on  a  promissory  note  against 
an  undisclosed  principal.  It  is  held  by  most 
modern  authorities  that  parol  proof  Is  ad- 
missible to  show  that  a  party  signing  the 
note  acted  in  an  agency  capacity.  Briggs  v. 
Partridge,  64  N.  Y.  367,  and  cases  therein 
cited.  After  an  examination  of  the  author- 
ities we  conclude:  First,  that  where  a  per- 
son, acting  in  a  private  capacity  in  signing 
a  promissory  note,  fails  to  disclose  his  agen- 
cy, or  where  he  describes  himself  merely  as 
director  or  trustee  or  agent  for  the  person 
or  corporation  for  whom  he  Is  signing,  and 
there  is  nothing  in  the  body  of  the  note 
showing  that  It  is  an  obligation  of  his  prin- 
cipal, he  is  personally  bound  upon  the  in- 
strument, and  in  such  case  the  owner  may 
bring  suit  against  him  individually,  and  he 
win  not  be  permitted  to  avoid  his  respon- 
sibility by  parol  proof  showing  that  he  sign- 
ed the  note  in  his  agency  capacity;  second, 
where,  upon  the  face  of  the  note,  such  an 
ambiguity  exists  as  makes  it  impossible  for 
the  court  to  say  what  the  contract  does  ex- 
press, parol  evidence  may  be  admitted  to 
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explain  the  contract,  but  not  to  modify  or 
change  It,  so  that  the  maker  may  avoid  bis 
liability.  We  think  these  rules  are  sup- 
ported by  the  better  and  weightier  authori- 
ties in  this  country,  and  that  they  are  in  har- 
mony with  tlie  common  law. 

Applying  these  principles  to  the  case  un- 
der consideration,  we  find  that  there  is  noth- 
ing in  the  body  of  the  notes  implying  that 
they  were  given  for  the  Keokuk  Falls  Im- 
provement Company.  In  the  face  of  the 
note  there  appear  the  words,  "We  promise 
to  pay,"  which  Is  a  joint  and  several  obli- 
gation upon  the  part  of  the  makers;  and 
the  words,  "Secretary"  and  "President," 
which  follow  the  names  of  Rodkey  and 
Hammer,  respectively.  In  no  manner  relieve 
them  of  a  personal  liability.  Upon  the  back 
of  the  notes  we  find  this  language:  "For 
value  received,  we  guaranty  payment  of 
the  within  notes,  waiving  demand,  notice, 
and  protest."  Then  follow  the  names  of  the 
several  guarantors.  Do  the  words,  "As  Di- 
rectors Keokuk  Falls  Improvement  Co.," 
relieve  from  Individual  liability?  It  does 
not  affirmatively  appear,  either  upon  the 
face  or  back  of  the  notes,  that  the  debt  was 
an  obligation  of  the  Keokuk  Falls  Improve- 
ment Company;  and  by  the  terms  of  the 
gruaranty  the  parties  are  severally  liable. 
Their  guaranty  and  signature  upon  the  back 
of  the  Instrument  in  their  capacity  as  direct- 
ors adds  nothing  to  the  value  of  the  notes, 
because  the  corporation  was  bound  to  the 
full  extent  of  its  assets  by  Its  name  upon 
the  face  of  the  Instruments  as  one  of  the 
makers  of  the  notes.  There  is  not  that  In 
the)  words,  "As  Directors  Keokuk  FalW  Im- 
provement Company,"  .which  shows  that  the 
parties  so  signing  were  doing  so  for  the 
corporation  and  as  the  act  of  the  corpora- 
tion. Especially  is  this  true  when  we  con- 
sider such  words  with  the  language  of  the 
guaranty,  wherein  they  say  that  "we  guar- 
anty payment,"  etc.  By  the  use  of  the  word 
"we"  they  negative  the  Idea  that  their  In- 
tention was  only  to  bind  "It,"— the  corpora- 
tion; and,  taking  all  the  language  used  to- 
gether, it  Is,  we  think,  clear  that  the  words, 
"As  Directors  Keokuk  Falls  Improvement 
Co.,"  should  be  construed  In  a  descriptive 
sense,  rather  than  as  limiting  their  liability. 
This  conclusion  Is  supported  by  much  au- 
thority. "One  who  puts  his  name  on  nego- 
tiable paper  will  be  liable  personally,  al- 
though he  acts  as  agent,  unless  he  says  so, 
and  also  who  his  principal  Is;  that  Is,  un- 
less he  uses  some  expression  equivalent,  to 
use  Lord  Ellenborough's  language,  to  'I  am 
the  mere  scribe.'  For,  if  the  construction 
may  fairly  be  that,  while  he  acts  officially, 
or  at  the  request  of  others,  yet  what  he  does 
is  still  his  own  act,  and  It  will  be  so  Inter- 
preted." 1  Pars.  Notes  &  B.  p.  95.  In  Man- 
ufacturing Co.  V.  Fairbanks,  supra,  this  lan- 
guage is  used:  "In  order  to  exempt  the  agent 
from  liability  upon  an  instrument  executed 
by  him  within  the  scope  of  bis  agency,  be 


must  not  only  name  his  principal,  but  be 
must  express,  by  some  form  of  words,  that 
the   contract  Is   the  act   of    his    principal 
though  done  by  the  hand  of  the  ageut.   A 
mere  description  of  the  general  relation  or 
office  which  the  person  signing  the  paper 
holds  to  another  person  or  corporation,  with- 
out Indicating  that  the  particular  signature 
Is  made  In  the  execution  of  the  office  and 
agency,  is  not  sufficient  to  charge  the  prin- 
cipal  or   exempt  the  agent   from   perscnal 
liability."     To  the  same  effect  are  the  fol- 
lowing cases:    Ilobson  v.  Hassett,  ^6  CaL 
203,  18  Pac.  320;   Sturdlvant  v.  Hull;  Pentz 
V.   Stanton;    Powers  v.  Briggs;    Village  of 
Cahokla    School    Trustees    v.    Rautenberg; 
Mellen  v.   Moore,  supra.     If  the  names  of 
the  parties  signing  as  guarantors  appeared 
upon  the  face  of  the  notes,  followed  by  the 
words,  "As  Directors  Keokuk  Falls  Improve- 
ment Co.,"  and  the  body  of  such  notes  In- 
dicated that  they  were  given  for  a  debt  or 
obligation  of  the  corporation,  then  we  should 
hold  that  the  word  "as"  should  be  treated 
In  the  sense  of  limiting  the  liability  of  the 
signers,  and  the  authorities  cited  by  coun- 
sel for  appellant  would  be  in  point.     But 
we  have  no  such  question  before  us,  and, 
holding  to   the  view  that  parol  testinaony 
was  inadmissible,  and  that  the  contract  of 
guaranty  upon  Its  face  created  an  Individ- 
ual liability,  we  perceive  no  error  In  the  ac- 
tion of  the  court  below  In  so  Instructing  the 
Jury. 

8.  The' court  Instructed  the  Jury,  In  effect, 
that  the  extent  of  liability  was  the  face  of 
the  three  notes,  $2,100,  with  Interest  as  ex- 
pressed therein,  less  payments  of  $220  and 
$87.50;   and  the  Jury  returned  a  verdict  ac- 
cordingly.    The  appellants  claim    that   the 
court  misdirected  the  Jury,  because  the  In- 
structions given  allowed  the  sum  of  $210  as 
attorney's  fee  In  the  foreclosure  of  the  mort- 
gage,  whereas  only  $30  should    have    been 
allowed  for  such  service.    As  against  this  al- 
leged excessive  amount  allowed  as  attorney's 
fees  the  defendants  would  have   the    same 
right  to  defend  as  if  Beale  had    not    been 
subrogated  to  the  rights  of  the  original  pay- 
ee.   The  mortgage  was  a  part  of  the  petition. 
Its  foreclosure  In  accordance  with   la'^   was 
a  matter  for  the  court  to  pass  apon.      The 
expenses  which  the  plaintiff,   Kingsland   & 
Douglas  Manufacturing  Company,    might  re- 
serve from  the  proceeds  of  the  sale,  in  so  far 
as  It  rejated  to  the  attorney's  fee,  was  al»j 
a  question  which  the  court  must   determine 
from  the  instrument  itself.    Whether  or  not 
the  attorney  foreclosing  the  mortgage  -would 
have  a  right  to  charge  10  per  cent,  upon  tlie 
whole  sum  secured  by  the  mortgage,    or  the 
amount   due   thereon,   or  the  amouxit    acfu- 
ally  collected  through   the   foreclostire    pr.>- 
cecdings,  depends  upon  the  construct  Ion  giv- 
en to  the  statute  in  force  at  the  tiixie  of  tl^ 
execution  of  the  mortgage.     The     clause   in 
the  mortgage  which  provides  for     au    attor- 
ney's fee  reads  as  follows:    "And    said  par- 
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ties  of  the  first  part  hereby  agree  that  they 
will,  In  addition  to  the  other  costs  and  ex- 
penses attending  said  sale,  pay  a  reasonable 
attorney's  fee  of  ten  per  cent,  for  attending 
to  the  foreclosnre  hereof,  to  be  paid,  with 
the  other  expenses,  out  of  the  proceeds  of 
said  sale,  and  the  balance  of  the  proceeds  of 
such  sale,  after  payhig  all  that  remains  un- 
paid upon  said  note,  and  interest,  and  all 
costs  and  expenses  attending  such  sale,  and 
said  reasonable  attorney's  fee,  shall  be  paid 
to  said  parties  of  the  first  part,  or  their  le- 
gal representatives."  This  clause  must  be 
construed  with  reference  to  the  statute  of 
the  territory  in  force  at  the  time  of  the  giv- 
ing of  the  mortga^,  which  is  as  follows  (sec. 
32,  c.  54,  Laws  1890):  "Such  attorney  fee  as 
shall  be  specified  in  the  mortgage  may  be 
taxed  and  made  a  part  of  the  costs  of  fore- 
closure, provided,  such  mortgage  Is  foreclos- 
ed by  an  attorney  of  record  in  this  territory, 
and  the  name  of  such  attorney  appears  as 
attorney  In  the  notice  of  sale.  In  no  other 
cases  shall  an  attorney  fee  be  allowed."  This 
section  appears  to  make  the  attorney's  fee  a 
part  of  the  costs  of  foreclosure,  which  the 
mortgagor  agrees  may  be  taxed  as  costs  in 
case  a  foreclosure  is  had;  and.  If  the  mort- 
gage fixes  a  sum  certain  which  It  is  agreed 
should  be  taxed  as  costs  under  the  statute 
referred  to,  then  such  sum  governs,  pro- 
vided the  contract  was  not  unconscionable. 
But  in  the  mortgage  under  consideration  we 
do  not  find  that  any  certain  sum  was  agreed 
to  as  the  amount  which  might  be  so  taxed 
as  costs.  The  reasonable  attorney's  fee  of 
10  per  cent,  referred  to  In  the  mortgage  may 
as  well  apply  to  the  sum  recovered  In  the 
foreclosure  proceedings  as  to  the  entire  in- 
debtedness secured  In  the  mortgage.  The 
notes  secured  by  the  mortgage  are  silent  up- 
on the  question.  As  the  right  to  collect  an 
attorney's  fee  depends  entirely  upon  the  stat- 
ute, parties  seeking  Its  benefits  must  bring 
themselves  within  Its  terms.  The  statute 
says,  "Such  attorney  fee  as  shall  be  speci- 
fied In  the  mortgage."  This  mortgage  fails 
to  specify  any  attorney's  fee  other  than  the 
reasonable  one  of  10  per  cent.,  "to  be  "paid, 
with  the  other  expenses,  out  of  the  proceeds 
of  said  sale."  Under  the  terms  of  the  mort- 
gage, the  agreement  was  to  pay  10  per  cent, 
out  of  the  proceeds  of  the  sale.  At  least,  we 
do  not  find  that  there  was  any  agreement  to 
pay  10  per  cent,  upon  the  sum  secured,  re- 
gardless of  the  amount  of  the  proceeds.  We 
think  the  trial  court  was  not  justified  In 
placing  a  construction  upon  the  terms  of  the 
mortgage  which  would  bear  most  severely 
upon  the  mortgagors.  To  the  extent,  there- 
fore, of  the  difference  between  $30,  10  per 
cent,  of  the  proceeds  of  the  sale  under  the 
foreclosure  proceedings,  and  $210,  the  sum 
allowed  by  the  court,  we  think  the  court  be- 
low erred. 


As  to  the  several  issues  which  counsel  for 
appellants  in  their  briefs  insist  should  have 
been  submitted  to  the  jury,  we  do  not  find 
any  authority  therefor  In  the  pleadings  in 
this  case.  If  counsel  had  desired  to  Join 
Issue  upon  the  questions  as  suggested  in 
their  briefs,  it  was  their  duty  to  have 
set  forth  in  their  pleadings  such  defense  as 
they  thought  they  were  entitled  to  present  to 
the  jury,  or  If,  in  the  trial  Of  the  case,  it 
was  found  that  the  facts  would  Justify  the 
amendment  of  the  pleadings  to  conform  to 
the  Issues  as  developed  by  the  testimony,  it 
was  the  duty  of  counsel  to  request  of  the 
court  an  opportunity  to  so  amend  the  plead- 
ings as  to  present  such  new  questions.  The 
only  matter  before  the  court  upon  the  is- 
sues as  joined  In  the  pleadings  was  the  pur- 
chase by  the  co-defendant  Beale  of  the  notes 
In  question,  the  extension  thereof,  the 
amount  due  thereon,  his  right  to  be  subro- 
gated to  that  of  the  original  plaintifT  In  the 
action,  and  the  liability  of  defendants  as  in- 
dividuals. The  general  denial  of  the  defend- 
ants only  went  to  those  questions.  The  un- 
disputed evidence  In  this  case  shows  that 
Beale  was  an  indorser  of  the  notes  in  ques- 
tion; that  his  co-defendants  were  primarily 
liable  for  the  entire  Indebtedness;  that  he 
purchased  same  from  the  Ivlngsland  &  Doug- 
las Manufacturing  Company  by  giving  his 
own  notes,  secured  by  mortgages,  therefor; 
that  he  paid  all  that  there  was  due  upon  the 
notes  at  the  time  of  his  purchase;  that  be 
should  have  been,  under  the  law,  subrogat- 
ed to  the  rights  of  the  plaintiff;  and  that  he 
was  entitled  to  a  Judgment  against  the  de- 
fendants for  the  full  sum  of  the  notes,  less 
the  amount  which  bad  been  actually  paid 
thereon.  Upon  these  questions  there  was 
no  dispute  in  the  testimony.  There  was 
nothing  in  the  evidence  which  would  war- 
rant the  court  in  submitting  to  the  Jury 
questions  to  pass  upon.  The  amount  due  up- 
on the  notes  was  a  mere  matter  of  compu- 
tation. The  only  question  which  might  be 
said  to  be  In  dispute  was  a  question  which 
arose  upon  the  construction  of  the  clause  In 
the  mortgage  providing  for  an  attorney's  fee. 
Under  the  law  It  was  the  duty  of  the  court 
to  say  what  that  clause  meant.  Holding  to 
these  views,  it  is  unnecessary  for  us  to  dis- 
cuss the  other  questions  raised  by  assign- 
ment of  errors  In  the  briefs  of  appellants. 
The  Judgment  which  should  have  been  ren- 
dered In  this  case  is  erroneous  to  the  ex- 
tent of  $180,  and  in  that  sum  was  excessive. 
The  cause  Is  remanded,  and  the  court  below 
Is  directed  to  modify  the  judgment  hereto- 
fore rendered  in  accordance  with  the  opinion 
of  this  court. 

SCOTT,  J.,  having  presided  at  the  trial  In 
the  case  below  not  sitting.  The  other  Jus- 
tices concurred. 
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(4  Okl.  499) 

McGINNIS  T.  WOOD  et  al.i 

(Supreme  Court  of  Oklahoma.     Sept.  4,  1896.) 

Homestead  Riout  — Moktoaoe  —  Hosband   and 
Wife. 

1.  Under  the  statute  of  this  territory  in  force 
in  1891  (St.  1890),  exempting  a  homestead  to 
each  head  of  a  family,  a  wife  was  not  entitled 
to  a  homestead  out  or  her  own  land,  nor  was 
the  husband  entitled  to  a  homestead  in  lands 
belonging  to  his  wife. 

2.  The  husband  is  the  head  of  the  family, 
and  under  the  statute  of  1890  reserving  to  the 
head  of  every  family  residiug  in  this  territory, 
exempt  from  attachment  or  execution  and  every 
other  species  of  forced  sale  for  the  payment  of 
debts  (except  as  otherwise  provided),  the  home- 
stead of  the  family,  and  declaring  null  and  void 
any  mortgage  upon  a  designated  part  of  such 
homestead,  does  not  extend  such  exemption  to 
the  separate  property  of  the  wife,  although 
such  property  is  used  as  a  homestead  in  the  or- 
dinary sense,  as  being  the  home  or  residence  of 
the  family;  and  a  mortgage  executed  by  the 
wife  upon  her  separate  property  so  used  is  not 
void,  under  such  statute.  The  exemption  is  to 
the  husband,  as  head  of  the  family,  and  of  the 
property  of  the  husband,  being  a  homestead; 
and  the  provision  making  null  and  void  a  mort- 
gage applies  only  to  a  homestead  under  the 
law.— that  is,  the  property  of  the  head  of  the 
family. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Oklahoma  coun- 
ty; Henry  W.  Scott,  Judge. 

Action  by  Hattie  McGlnnis  against  E.  T. 
Wood  and  another  to  foreclose  a  mortgage. 
From  a  judgment  for  defendants,  plaintiff 
brings  error.    Reversed. 

The  facts  necessary  to  be  stated  herein 
are:  That  the  defendants  in  error,  W.  J. 
Wood  amd  B.  T.  Wood,  are  husband  and 
wife,  and  were  husband  and  wife  at  and 
during  all  the  times  hereinafter  mentioned. 
That  prior  to  the  year  1890  the  land  covered 
by  the  mortgage  In  controversy  herein  was 
a  part  of  the  public  domain  of  the  United 
States,  and,  together  with  other  lands,  was, 
In  the  year  1889,  settled  upon  as  a  town  site, 
under  the  town-site  laws  of  the  United 
States.  That  the  lot  In  controversy  was  set- 
tled upon  and  held  by  the  defendant  E.  T. 
Wood,  and  was  deeded  to  her  by  the  duly- 
authorized  town-site  trustees  of  the  United 
States,  prior  to  the  execution  of  the  mort- 
gage in  controversy  hereto;  and  the  said  E. 
T.  Wood  wa«  the  holder  of  the  title  to  said 
lot,  and  the  owner  thereof,  at  the  time  said 
mortgage  .was  executed  and  delivered,^  and 
has  ever  since  held  the  title  thereto  and  been 
the  owner  thereof.  That  prior  to  the  mak- 
ing of  said  mortgage  the  defendants  had 
erected  and  built  upon  said  lot  a  two-story 
building  suitable  for  use  as  an  hotel,  and  de- 
signed for  use  as  a  public  hotel.  That  at  the 
time  said  building  was  erected  and  occupied 
as  an  hotel,  prior  to  the  making  of  said  mort- 
gage, the  family  of  the  defendants  in  error 
consisted  of  the  husband  and  wife  and  one 
child,  about  9  or  10  years  old.  That  the  fam- 
ily occupied  certain  rooms  in  said  hotel  for 
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family  purposes,  and  used  the  balance  of  the 
building  for  the  purposes  of  a  public  hotel, 
and  conducted  the  business  of  said  hotel  for 
their  own  use  and  profit;  and  that  said 
family  had  no  other  home  or  place  of  resi- 
dence. That  on  the  27th  day  of  Februaiy, 
1891,  the  title  to  said  property  then  being 
in  the  said  defendant  E.  T.  Wood,  the  said 
defendants,  B.  T.  Wood  and  W.  J.  Wood, 
made,  executed,  and  delivered  to  J.  W.  John- 
son their  promissory  note  for  the  sum  of 
$341,  with  interest  at  §  per  cent  per  annum, 
due  in  12  months.  That  on  the  same  6aj 
the  said  defendants  made,  executed,  and  de- 
livered to  said  .Johnson  a  mortgage  on  said 
property,  to  wit,  on  lot  numbered  16,  in 
block  25,  of  the  city  of  Oklahoma  City,  to  se- 
cure the  payment  of  said  note  of  $341.  That 
at  the  time  said  note  and  mortgage  was  ex- 
ecuted the  said  defendants  were  husband 
and  wife,  and  living  together  and  occupying 
said  property  as  husband  and  wife.  That 
afterwards  the  said  note  was  duly  transfer- 
red, before  maturity,  for  a  valuable  consid- 
eration, to  the  plaintiff  In  error.  That  at  the 
time  said  note  and  mortgage  was  executed 
the  said  defendant  W.  J.  Wood  had  no  inter- 
est In  said  property  except  as  husband  of 
the  defendant  B.  T.  Wood.  That  some  time 
prior  to  the  execution  of  said  mortgage  the 
defendant  W.  J.  Wood  was  indicted  for  the 
crime  of  manslaughter,  and  at  the  date  of 
the  execution  of  said  mortgage  said  defend- 
ant was  at  liberty,  tmder  tiond  to  answer 
said  indictment,  and  was  living  with  bis  said 
wife  and  child  in  said  premises,  and  was 
conducting  the  business  therein.  That  sub- 
sequently thereto  said  defendant  W.  J.  Wood 
was  convicted  of  said  crime  of  manslaugh- 
ter, and  sentenced  to  Imprisonment  in  the 
penitentiary  at  Lansing,  Kan.,  for  a  period 
of  eight  years,  and  was  at  the  commence- 
ment of  these  proceedings,  and  at  the  time 
this  cause  was  tried  in  the  court  below.  stiU 
confined  and  Imprisoned  under  said  sentence 
In  said  penitentiary.  That  after  the  con- 
viction and  sentence  of  said  W.  J.  Wood  the 
defendant  B.  T.  Wood  continued  to  reside  in 
said  premises,  and  conduct  the  business  of 
the  hotel,  for  a  short  period  of  time,  when 
she  leased  the  same  to  another  party,  to  con- 
duct said  business,  reserving  one  room  there- 
in for  the  family  uses  of  herself  and  daugh- 
ter, paying  no  rent  or  board  for  herself  or 
child,  said  board  and  rent  being  a  part  of  the 
consideration  for  such  leasing,  and  the  sum 
of  $35  per  month  in  addition  being  paid  to 
her  by  the  tenant  for  the  use  of  said  prem- 
ises. Default  having  been  made  in  the  pay- 
ment of  said  note,  this  action  was  commen- 
ced to  recover  Judgment  on  said  note,  and  to 
foreclose  the  lien  of  said  mortgage  upon  said 
premises,  in  the  district  court  of  Oklahoma 

county;  and  afterwards,  on  the day  of 

Xoveniber,  1894,  said  district  court  made  an 
order  referring  said  cause  to  J.  S.  Jenkins. 
Esq.,  as  referee,  to  examine  and  re|>ort  upon 
all  matters  of  both  law  and  fact  Involved 
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therein.  Tbat  afterwards  aaM  referee  made 
bis  report  and  findings  both  of  law  and  fact 
In  said  canse  to  said  court,  and  recommend- 
ed to  said  court  tbat  the  plaintiff  therein 
have  and  recover  from  the  defendants,  W. 
J.  Wood  and  B.  T.  Wood,  the  sum  of  (441.84, 
with  Interest  at  the  rate  of  8  per  cent  per 
annum  npon  said  judgment,  and  also  costs. 
The  second  finding  of  law  by  said  referee 
was  that  the  property  In  ccmtroversy  was 
the  city  homestead  of  the  family  at  the  time 
of  the  ezecntion  of  the  mortgage;  that  it  has 
been  the  homestead  of  the  family,  and  Is 
now  the  homestead  of  the  defendants.  Third. 
That  the  husband  can  claim  a  homestead  In 
the  separate  property  of  the  wife,  under  the 
statute  of  1880.  Fourth.  That  a  homestead, 
under  the  Statutes  of  1890,  was  exempt  to 
the  head  of  the  family  without  reference  to 
the  titles  whether  It  was  vested  In  the  hus- 
iMind  or  the  wife,  or  whether  It  was  com- 
munity property.  Fifth.  That  no  temporary 
renting  of  the  homestead  will  be  an  abandon- 
ment of  It  Sixth.  That  the  mortgage  here- 
in was  a  mortgage  on  the  homestead  of  the 
family,  and  is  absolutely  void.  Plaintiff  In 
error  duly  excepted  to  the  rulings  and  find- 
ings of  said  referee,  and  filed  her  bill  of 
exceptions  before  said  referee;  the  substance 
of  said  exceptloDS  and  bill  of  exceptions  be- 
ing the  sixth  finding  of  fact  by  the  referee 
In  finding  and  holding  that  the  property,  be- 
ing an  hotel,  could  be  held  as  a  homestead; 
and  to  the  sixth  finding  of  law  by  said  ref- 
eree, that  the  mortgage  on  said  city  property 
was  absolutely  void;  and  to  the  judgment 
and  reitort  of  said  referee,  because  he  did 
not  report  or  recommend  a  judgment  or  fore- 
closure of  the  mortgage.  And  afterwards 
plaintiff  In  error  moved  the  court  to  set  aside 
the  parts  and  findings  following  of  the  re- 
port of  the  referee  theretofore  filed  in  the 
cause,  to  wit:  (1)  The  sixth  finding  of  fact 
of  said  referee's  report,  because  it  Is  contrary 
to  the  law  and  evidence.  (2)  The  second 
finding  of  law,  because  It  Is  contrary  to  the 
law  upon  the  facts  proven.  (3)  The  third 
and  fourth  finding,  as  being  contrary  to  law. 
(4)  The  sixth,  as  contrary  to  both  law  and 
fact,  and  contrary  to  the  law  arising  out  of  the 
facts.  Which  motion,  being  heard  by  the  court, 
was  overruled,  and  plaintiff  in  error  except- 
ed thereto.  Thereupon  the  court  made  and 
entered  up  judgment  in  said  cause  tbat  the 
premises  In  question  were  the  homestead  of 
the  defendants;  tbat  the  mortgage  filed  In 
said  cause  Is  not  a  lien  on  said  homestead; 
that  said  mortgage,  not  leaving  to  said  de- 
fendants 80  acres  of  land  exempt  from  mort- 
gage under  the  statutes,  is  null  and  void; 
and  said  court  entered  Judgment  in  favor  of 
the  plaintiff  in  error  and  against  the  defend- 
ants in  error  according  to  the  referee's  re- 
port on  said  promissory  note.  To  that  part 
of  the  judgment,  order,  and  decree  of  the 
court  declaring  said  mortgage  not  a  lien 
on  the  real  estate  upon  which  it  was  execut- 
ed, and  that  said  mortgage  is  null  and  void, 


and  that  said  house  and  lot  were  •  bome< 
stead,  said  plaintiff  In  error  duly  excepted, 
and  filed  a  motion  In  said  court  for  a  new 
triaL  The  motion  being  overruled  by  the 
court,  and  said  ruling  being  excepted  to  by 
plaintiff  In  error,  plaintiff  In  error  has  duly 
brought  said  cause  to  this  court  by  petition 
In  error  for  review. 

J.  It.  Brown,  for  plaintiff  in  error.  Amoa 
Oreen  &  Son,  for  defendants  In  error. 

TARSNB7,  J.  (after  stating  tlie  facts).  The 
view  which  we  must  take  of  this  case  as  detei^ 
mining  the  rights  of  the  parties  upon  this  rec- 
ord renders  It  unnecessary  that  we  should  con- 
sider the  questions  discussed  by  counsel  orally 
and  In  their  briefs  as  to  whether  the  character 
of  the  occupancy  of  the  premises  was  such,  In- 
dependent of  the  ownership  of  the  premises,  as 
to.  constitute  that  occupancy  required  to  estab- 
lish a  homestead;  and,  second,  whether  the 
irtatute  In  force  at  the  time  of  the  making  of 
the  mortgage  extended  to  property  occupied  by 
a  family  in  a  town  or  city,  so  as  to  make  Inval- 
id a  mortgage  executed  upon  such  |»'operty,  or. 
In  other  words,  whether  the  prcrfilbitlon  of  the 
statute  against  mortgaging  of  homesteads  ex- 
tended  beyond  agricultural  homesteads. 

Section  2SS0  of  the  Statutes  of  1S90  provided 
as  follows:  "The  following  property  shall  be 
reserved  to  the  head  of  every  family  resldlhg  in 
the  territory,  exempt  from  attactiment  or  exe- 
cution and  every  other  species  of  forced  sale 
for  the  payment  of  debts  except  as  hereinafter 
provided:  First  the  homestead  of  the  family." 
Then  followed,  under  15  additional  paragraphs, 
an  enumeration  of  various  kinds  of  personal 
property  also  exempted.  Section  2862  of  said 
Statutes  specifically  enumerates  the  different^ 
kinds  and  amounts  of  property  that  should  be 
reserved,  exempt  from  forced  sale,  to  persons 
other  than  the  beads  of  families.  The  exemp- 
tion of  homesteads  or  the  pUce  of  family  resi- 
dence from  seizure  or  sale  for  the  satisfaction 
of  del*  Is  pturely  of  statutory  creation  and  reg- 
ulation, and  is  quite  modem  In  Its  origin. 
While  there  are  statutes  In  nearly  eveiy  state 
of  the  Union  which  exempt  such  homestead 
from  forced  sale  to  satisfy  debt,  the  oldest  of 
these  statutes  are  scarce  older  than  the  age  ot 
the  members  of  this  court  Such  statutes  are 
not  uniform,  either  as  to  the  extent  of  the  ex- 
emption or  as  to  the  beneficiaries  who  may  be 
entitled  to  and  may  assert  such  exemption. 
Hence  there  Is  no  uniformity  in  the  decisions 
of  the  courts  of  the  several  states  clearly  de- 
termining what  property  Is  so  exempted,  or 
by  whom  the  exemption  maybe  claimed.  Nor  la 
there  any  uniformity  In  the  authorities  regard- 
ing the  construction  of  such  statutes,  wheth- 
er they  shall  be  strictly  or  liberally  construed. 
In  some  of  the  states  the  exemption  is  of  the 
homestead  to  the  family,  and  the  exemption  Is 
to  the  family;  In  othera,  the  exemption  Is 
granted  to  persons  who  are  housekeepera  or 
heads  of  families;  and  In  othera  still,— like  the 
statute  of  this  territory,— the  exemption  Is  to 
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the  head  of  the  family.  Where  the  exemption 
Is  of  a  family  homestead,  and  the  exemption  Is 
to  the  family,  it  would  not  be  material  to  In- 
quire In  -what  member  of  the  family  the  title 
to  the  property  was  vested,  as  It  would  be  ex- 
empt from  sale  under  process  against,  or  from 
the  enforcement  of  sole  to  satisfy  the  debt  due 
from,  any  member  of  the  family.  But  where 
the  ex^nption  Is  to  a  particular  Individual,  as 
the  head  of  tlie  family  or  the  houseiieeper,  it 
would  be  idle  to  argue  that  the  statute  did  not 
contemplate  that  the  property  thus  to  be  ex- 
empted should  be  the  property  of  the  Individ- 
ual thus  designated.  It  could  not  exempt  any 
other  person's  property  from  sale  on  account  of 
his  debts  or  liabilities,  because  the  property  of 
such  other  person  was  not  subject  to  the  pay- 
ment of  such  debt;  nor  could  it  be  Intended  to 
exempt  the  property  of  other  persons  from  lia- 
bility and  sale  for  their  own  debts,  because  the 
exemption  is  personal  to  such  householder  or 
head  of  the  family;  and  it  would  be  meaningless 
unless  It  was  Intended  to  exempt  to  him  some 
property  right  which  otherwise  ml^t  be  taken 
from  him  In  satisfajction  of  his  debts  and  liabil- 
ities. 

By  section  2861  of  said  Statutes  of  1800  it 
was  provided:  "That  eighty  acres  of  the 
homestead  aiwn  which  the  dwelling  house  Is 
located  shall  not  be  subject  to  mortgage  and 
any  mortgage  either  legal  or  equitable  which 
does  not  leave  unincumbered  eighty  acres  ac- 
cording to  the  United  States  survey  containing 
the  dwelling  house,  shall  be  null  and  void,  ex- 
cept for  the  excess  of  said  eighty  acres."  With- 
out Intending  to  Intimate  herein  our  views  as 
to  whether  this  provision  in  any  respect  ap- 
plied or  could  apply  to  a  dwelling  house  and 
lot  In  a  city,  but,  for  the  purpose  of  this  case, 
•  conceding  that  it  was  the  intention  of  the  leg- 
islature to  prohibit  the  mortgaging  of  such  prop- 
erty, the  question  must  be  determined  whether 
the  property  In  controversy  In  thli^  case  was  a 
homestead  exempt  under  the  provisions  of  this 
act.  The  record  shows  the  title  of  the  proper- 
ty at  the  time  of  the  execution  of  the  mortgage 
to  have  been  In  E.  T.  Wood,  who  was  then 
living  with  her  husband,  the  defendant  W.  J. 
Wood.  If  the  mortgage  was  valid  at  the  time 
It  was  executed,  no  subsequent  change  of  the 
law  or  of  the  condition  of  the  parties  or  occu- 
pancy of  the  premises  could  render  It  invalid. 
The  debt  and  obligation  secured  by  the  mort- 
gage sought  to  be  enforced  in  these  proceedings 
was  the  debt  and  obligation  of  the  defendant 
E.  T.  Wood,  the  owner  of  the  property  mort- 
gaged. The  property  may  have  been  used  as  a 
homestead  by  the  family,  but  the  exemption  of 
the  statute  is  not  to  whoever  may  be  the  owner 
of  property  thus  used,  but  it  is  to  the  "head  of 
the  family."  If  there  was  no  such  statute, 
there  would  be  no  question  that  this  property 
is  liable  to  and  might  be  sold  to  satisfy  this 
mortgage.  To  bring  this  property  within  the 
exemption  of  the  statute,  we  must  hold  either 
that  the  wife  was  in  this  case  the  head  of  the 
family,  or  that  a  husband  may  claim  as  a  per- 
sonal exemption  a  homestead  In  his  wife's  sep- 


arate property.  To  hold  the  latter,  would  be  to 
extend  the  statute  beyond  its  terms,  and  to 
give  to  it  a  meaning  not  to  be  derived  from  Its 
language  by  the  ordinary  rules  and  canons  of 
interpretation;  and  to  hold  the  former— that 
the  wife  was  the  head  of  the  family,  simply  be- 
cause she  owned  property  that  gave  the  family 
a  shelter,  or  assisted  In  its  support— would  be 
to  reverse  the  common  understanding  of  man- 
kind for  hundreds  of  years,  and  the  almost 
universal  Interpretation  of  the  courts  for  a  like 
period.  This  court  is  not  inclined  to  give  a 
forced  or  unnatural  construction  to  a  statute 
where  such  construction  can  only  have  the 
effect  to  deprive  a  party  ot  the  right  to  recov- 
.er  for  a  debt  contracted  In  good  faith,  and 
which,  by  every  rule  of  morals  and  good  con- 
science, ought  to  be  paid.  To  give  to  this  stat- 
ute  the  Interpretation  and  force  contended  for 
by  defendants  In  error  would  be  to  make  of  it 
an  engine  of  fraud  and  injustice.  If  the  con- 
tention of  defendants  In  error  were  to  prevaO, 
then,  as  this  statute  reserves  to  the  head  of 
the  family,  exempt  from  attachment  w  execu- 
tion or  forced  sale,  all  implements  of  husband- 
ry used  upon  the  homestead,  and  a  certain 
number  of  horses,  work  cattle,  cows,  and  other 
articles  of  personal  property  used  by  the  t&xei- 
ly,  then  it  woifld  also  be  held  that,  If  the  wife 
had  credit,  and  should  purchase  Implements  at 
husbandry,  hcn^es,  oxen,  cows,  or  other  sudi 
personal  property,  and  permit  the  same  to  be 
used  by  the  husband,  they  would  be  exempt 
from  seizure  or  sale  for  the  debts  of  the  wife; 
and  we  cannot  think  that  it  was  the  intention 
of  the  legislature  that  such  should  be  the  effect 
of  the  statute. 

In  the  ease  of  Davis  v.  Dodds,  20  Ohio  St, 
473,  it  was  held  that,  where  real  estate  of 
the  wife,  held  by  her  as  her  separate  prop- 
erty, is  occupied  by  tfer  husband  as  a  family 
homestead,  he  is  not  the  owner  of  such 
homestead,  within  the  meaning  of  the  stat- 
ute relating  to  the  exemption  of  property 
from  execution.  And  in  Turner  v.  Argo,  14 
S.  W.  030,  It  was  held  by  the  supreme  court 
of  Tennessee  that  under  the  statute  of  Ten- 
nessee exempting  a  homestead  to  the  head  of 
a  family  a  wife  Is  not  entitled  to  a  home- 
stead out  of  her  own  lands,  nor  is  a  husband 
entitled  to  a  homestead  in  lands  belonging 
to  his  wife.  In  that  ease  the  court  say: 
"The  lands  belonged  to  Mrs.  Argo.  The  law 
provides  for  the  exemption  of  a  homestead 
to  each  head  of  a  family.  In  law,  though  it 
may  be  otherwise  In  fact,  the  husband  Is  the 
head  of  the  family.  She  Is  not,  therefore, 
entitled  to  homestead  out  of  her  own  lands; 
nor,  as  contended  In  argument,  is  the  husband 
entitled  to  homestead  In  lands  belonging  to 
the  wife."  In  "Van  Doran  v.  Marden,  48 
Iowa,  18(5,  the  court  held  that  the  husband 
l.s  the  head  of  the  family,  within  the  mean- 
ing of  the  statute  exempting  from  execution 
certain  property  with  which  he  habitually 
earns  his  living.  Such  property  belonginj; 
to  the  wife  before  her  marriage,  and  use^l 
for  the  family  support.  Is  not  exempt  from 
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execution  levied  under  a  judgment  against 
lier.  In  that  case  tlie  plaintiff  was  the  own- 
er of  certain  horses  used  by  her  husband  for 
the  support  of  the  family,  composed  of  him- 
self, wife,  and  her  children.  A  judgment 
was  recovered  against  plaintiff,  and  the 
horses  were  seized  upon  execution  issued 
thereon.  She  claimed  that  they  were  ex- 
empt from  seizure,  under  section  3072  of  the 
Code,  which  provided  that  a  debtor  who  is 
the  "head  of  the  family"  may  hold  free  from 
levy  the  team  with  which  he  habitually 
earns  his  living.  Plaintiff  Insisted  that  she 
was  the  head  of  the  family,  and  therefore 
within  such  provision.  In  the  opinion  the 
court  say:  "Is  the  plaintiff  'the  head  of  the 
family'  within  the  meaning  of  this  statute? 
It  is  not  claimed  that  the  wife  is  generally 
regarded  as  the  head  of  the  family,  but  that 
in  this  case,  where  she  is  the  owner  of  prop- 
erty which,  if  held  by  the  husband,  would 
be  exempt  from  execution,  she  is  within  the 
provision  of  the  statute,  and  is  to  be  regard- 
ed as  the  head  of  the  family.  Whether 
the  plaintiff  is  to  be  so  regarded  is  a  question 
of  law,  and  not  of  fact.  The  term  'head  of 
the  family'  is  used  in  reference  to  the  rela- 
tion existing  between  the  members  of  the 
family  as  recognized  by  law  and  the  usage 
of  society.  There  may  be  a  head  of  the 
family  when  there  is  no  marriage  relation 
existing.  When,  however,  marriage  relation 
does  exist,  the  headship  of  the  family  can- 
not depend  upon  the  circumstances  of  prop- 
erty held  by  the  parties.  If  this  were  so, 
the  question  involving  the  headship  of  the 
family  would  be  one  of  fact,  and  never  of 
law.  That  it  is  a  question  of  law  when  the 
husband  is  resting  under  no  disability,  we 
think,  cannot  be  doubted.  One  reason,  and 
only  one,  for  this  conclusion  need  be  given. 
It  is  this:  The  universal  sentiment  of  the 
people  is,  and  has  been  for  ages,  that  the 
husband  is  the  head  of  the  family.  The  term 
■was  used  by  the  legislature  in  the  statute  in 
question  in  its  universally  accepted  signifl- 
cance."  In  Whitehead  v.  Tapp,  69  Mo.  415, 
the  court  held  that  "any  man  who  has  a 
wife  is  the  head  of  a  family,  within  the 
meaning  of  the  homestead  act."  And  in 
Brown  v.  Brown's  Adm'r,  68  Mo.  388,  the 
same  court  held  that,  "while  a  maiTiage  de 
jure  exists,  the  husbaud  is  the  head  of  the 
family." 

The  only  authorities  which  we  have  been 
able  to  find  which  even  apparently  support 
a.  contrary  doctrine  to  that  of  the  cases 
above  cited  are  Broome  v.  Davis  (Sup.  Ct. 
Ga.)  13  S.  E.  749,  and  McPhee  v.  O'Rourlie 
(Colo.  Sup.)  15  Pac.  420.  In  the  former  of 
tbese  cases  Broome,  as  head  of  a  family, 
■was  the  owner  of  the  homestead,  consisting 
of  167  acres  of  land  in  Green  county,  in  the 
state  of  Georgia.  On  July  19,  1870,  this 
liomestead  was  exchanged,  with  the.  approv- 
al of  the  ordinary,  under  the  laws  then  in 
force,  to  one  Tappan,  for  a  tract  of  land  in 
tbe  same  county,  containing  128.6  acres,  and 


the  deed  from  Tappan  was  made  to  Mrs 
Broome.  On  February  2,  1882,  she  executed 
a  mortgage  on  the  last-named  tract  to  0.  A. 
Davis,  to  secure  a  note  given  by  her  on  that 
date  to  Davis,  due  October  1,  1882.  At  the 
time  of  the  exchange  of  the  land,  Broome 
went  into  possession  of  the  128.6  acres  as 
trustee  of  bis  wife  and  minor  children,  and 
has  remained  ever  since.  At  the  time  of 
the  litigation  Broome  was  still  living,  as  also 
some  of  the  minor  children.  The  mortgage 
of  Davis  was  regularly  foreclosed  and  levied 
on  the  land,  and  said  land  was  claimed  by 
Broome  as  trustee  of  his  wife  and  minor 
children.  The  trial  court  held  the  property 
subject  to  the  mortgage.  The  supreme  court, 
on  appeal,  reversed  the  trial  court,  but  upon 
a  principle  entirely  distinct  from  the'  one 
Involved  in  the  question  at  bar;  the  Georgia 
court,  holding  it  to  be  settled  law  that  prop- 
erty paid  for  in  full  with  other  property  pre- 
viously set  apart  in  due  and  proper  manner 
under  the  homestead  and  exemption  law 
talces  the  place  of  the  latter,  and  is  im- 
pressed with  a  homestead  character.  In 
McPhee  v.  O'Rourke  it  appears  that  the 
statute  of  Colorado  concerning  homesteads 
provided  that  every  householder,  being  the 
head  of  a  family,  should  be  entitled  to  a  home- 
stead exempt  from  execution,  attachment, 
etc.  Mrs.  O'Rourke  was  the  owner  of  a 
certain  house  and  lot  in  the  city  of  Denver 
used  as  a  family  residence,  and  the  premises 
were  occupied  by  her  husband,  herself,  and 
children.  The  property  was  levied  upon  and 
sold  under  an  execution  issued  upon  a  judg- 
ment obtained  against  her  and  her  husband 
jointly.  She  brougEt  an  action  to  set  aside 
such  sale  on  the  ground  that  she  was  entitled 
to  hold  such  property  exempt  from  seizure 
or  sale  upon  any  execution  or  process,  she 
being  a  householder,  being  the  head  of  a 
family,  and  such  property  having  been  des- 
ignated as  a  homestead.  The  opinion  in  the 
case  was  by  the  supreme  court  commission, 
and  upheld  the  contention  of  Mrs.  O'Rourke; 
the  reasoning  of  the  commissioners  by  which 
the  exemption  was  upheld  bein^:  "When 
the  wife  is  the  owner  of  the  property  oc- 
cupied as  the  home  of  the  family,  she  la 
the  only  one  capable  of  Investing  it  with  the 
exemption  character  provided  by  the  statute. 
Under  our  statute  the  married  woman  never 
did  occupy  the  dwarfed  position  that  afflict- 
ed her  under  the  common  law.  Since  the 
act  of  our  legislature  of  1874,  the  married 
woman  has  been  without  disability  concern- 
ing her  property  and  property  rights;  and 
at  the  time  of  the  passage  of  the  homestead 
act  in  1868  she  owned  and  controlled  all 
property  she  brought  to  the  marriage,  inde- 
pendent of  her  husband,  had  power  to  carry 
on  business  in  her  own  name,  to  sue  and  be 
sued  as  if  single,  and  to  acquire  property  by 
her  earnings  and  business,  and  to  bold  the 
same  as  If  single.  So  we  conclude  that  In 
the  nature  of  things  and  In  the  legislative 
mind  the  husband  and  wife  both  possess  the 
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character  of  a  householder  and  head  of  the 
family,  at  least  to  the  extent  to  enable  either 
of  them  owning  the  home  they  occupy  aa 
such  to  designate  It  as  a  homestead."  This 
reasoning  is  fully  answered  by  the  supreme 
court  of  Iowa  In  Van  Doran  v.  Marden,  su- 
pra, wherein  the  court,  construing  a  statute, 
similar  to  the  Colorado  statute,  in  relation 
to  the  emancipation  of  the  wife  from  the 
rules  of  the  common  law,  and  her  changed 
status  as  to  property  and  other  rights,  say: 
"Code,  i  2202,  clothes  the  woman  with  the 
same  right  and  authority  touching  her  own 
property  as  is  possessed  by  the  husband  over 
property  owned  by  him.  But  this  provision 
bestows  rights.  It  does  not  create  exemp- 
tions, which  only  exist  under  explicit  provi- 
sions. A  consideration  which  we  may  men- 
tion here  gives  strength  to  our  view  of  the 
case.  If,  when  the  wife  holds  property,  she 
is  the  head  of  the  family,  the  husband  must 
be  deposed  of  his  headship,  or  the  family 
will  have  two  heads.  The  first  position  can- 
not be  admitted.  The  second  Is  contrary  to 
reason,  for  In  that  case  the  property  of  each 
'head'  would  be  exempt,  and  thus  there  would 
be  a  double  exemption,  which  is  surely  not 
contemplated  by  the  statute."  The  reason- 
ing of  the  Colorado  commissioners  would 
malie  the  headship  of  a  family  a  question  of 
fact,  and  not  of  law;  would  make  It  to  de- 
pend upon  property  and  other  conditions  as 
uncertain  as  the  varying  conditions  of  dif- 
ferent famlUes. 

We  know  of  no  legislation  or  any  adjudica- 
tion other  than  the  Colorado  case  cited  which 
assumes  to  change  the  relation  of  husband 
and  wife  and  parents  and  children  so  as  to 
give  the  headship  of  the  family  to  whatever 
member  of  the  family  may  for  the  time  be- 
ing be  the  owner  of  the  property  which  shel- 
ters the  family,  or  which  may  be  the  source 
of  its  Income  and  support.  So  long  as  the 
relation  of  husband  and  wife  continues  to 
exist  in  fact,  the  husband  is  the  head  of  th« 
family.  Upon  him  devolves  the  duty  of  the 
support  of  the  family.  They  are  dependent 
upon  him  In  law.  That  duty  can  be  en- 
forced by  law.  The  law  provides  machinery 
to  compel  him,  by  reason  of  his  headship, 
to  provide  such  support.  It  would  be  an 
anomalous  position  to  assume  that  the  wife, 
while  living  with  the  husband,  should  be  re- 
garded by  the  law  as  the  head  of  the  family, 
that  the  husband  was  dependent  upon  her, 
that  she  owed  him  the  duty  of  support,  and 
yet  the  law  provides  no  machinery  to  en- 
force against  her  the  performance  of  such 
duty.  And  It  Is  still  more  anomalous  to  as- 
stime  that  there  can  be  two  equally  respon- 
sible heads  to  the  same  organization,  espe- 
cially to  an  organization  occupying  the  rela- 
tions of  those  of  the  family.  We  do  not  i 
overlook  the  purposes  for  which  homestead 
laws  are  enacted,— that  they  are  enacted  for 
the  conservation  of  the  family,  for  the  bene- 
fit of  the  family,  but  still  more  for  the  bene- 
fit of  the  state,  which  has  Its  foundation  and 


security  In  the  family;  nor  do  we  deny  that 
the  state  may  determine  what  property  shall 
be  dedicated  to  the  family  and  secured  as  a 
homestead  by  reasonable  rules  against  alien- 
ation or  incumbrance,  or  exempted  from  any 
species  of  forced  sale;  but  all  such  laws 
and  rules  being  In  derogation  of  the  common 
law,  and  In  derogation  of  the  rights  of  cred- 
itors, the  extent  of  such  sequestration  and 
the  property  that  may  thus  be  withdrawn 
from  the  payment  of  the  Just  debts  of  the 
owner  should  be  clearly  defined  In  the  stat- 
utes, and  it  Is  not  for  the  court  to  enlarge 
such  statute,  or  to  make  property  subject  to 
such  exemption  that  Is  not  reasonably  clear- 
ly exempted  by  the  statute,  or  to  extend  such 
exemption  to  others  than  those  that  are  ex- 
plicitly designated  In  the  statute.  For  the 
reasons  stated,  we  are  of  the  opinion  that 
the  husband  alone,  while  living  with  a  fam- 
ily, is,  under  our  statute,  the  bead  of  the 
family;  that  that  statute  only  exempts  from 
seizure  and  sale,  to  satisfy  debts,  property 
owned  by  such  husband;  that  a  wife  who 
has  mortgaged  her  separate  property,  though 
It  may  be  the-  home  of  the  family,  cannot 
claim  such  property  as  exempt  from  sale  to 
satisfy  her  debt;  that  there  Is  no  homestead 
exemption  to  the  wife  when  she  Is  not  the 
head  of  the  family;  that  the  court  below- 
erred  In  finding  and  adjudging  that  the  prem- 
ises In  question  were  the  homestead  of  the 
defendants,  that  the  mortgage  filed  in  said 
cause  was  not  a  lien  on  said  premises,  and 
that  said  mortgage  was  null  and  void,  and 
In  refusing  to  enter  judgment  for  the  fore- 
closure of  said  mortgage.  The  Judgment  of 
the  court  below  is  therefore  reversed,  and 
remanded,  with  instructions  to  the  court  be- 
low to  enter  Judgment  therein  In  accordance 
herewith. 


(4  OM.  303) 

JAFFREY  et  aL  v.  WOLF  et  al.i 
(Supreme  Court  of  Oklahoma,  Sept.  4,  1896.) 
Fral-dulent  Convetasces  —  DBHimBER  TO  Evi- 
dence —  ClIATTEI,  MORTOA'IE  —  BviDEXOB  OF 
Fbadd  —  Kn'owledqe  op  Moktoaoee  —  Sai.» — 
Rights  op  Sellek— Attacdmbnt — Amesdmekt 
— Cospi.icT  OP  Laws. 

1.  A  chattel  mortgage  was  given  on  December 
15,  1890,  by  W.  &  Son,  upon  a  stock  of  goods, 
wares,  and  merchandise,  to  V.,  of  which  V. 
immediately  took  possession.  The  plaintiffs 
forthwith  sued  W.  &  Son,  on  December  17, 
1800,  for  an  amount  claimed  to  be  due  them. 
and  seized  the  goods  under  a  writ  of  attach- 
ment, alleging  that  (1)  the  defendants  had  sold 
and  conveyed  and  otherwise  disposed  of  their 
property  with  the  intent  to  cheat  or  defraad 
their  creditors,  or  to  hinder  or  delay  them  in 
the  collection  of  their  debts,  and  (2)  that  the 
defendants  fraudulently  contracted  the  dett 
and  incurred  the  obligation  for  which  the  soit 
was  brought.  Plaintiffs  alleged  that  the  claim 
was,  according  to  the  provisions  of  the  con- 
tract, due  on  the  1st  day  of  May,  1891.  tJpon 
the  hearing  of  the  case  in  April,  1891,  the  plain- 
tiffs applied  to  the  trial  court  for  leave  to  amend 
their  complaint  and  attachment  affidavit  by  s 
allowing  that  the  goods  sold  by  plaintiffs  to  de- 


t  Rehearing  denied  January  7,  1897. 
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f>;ndanti  had  been  diiposed  of  by  tbem,  and 
that,  as  a  conseqnence,  no  suit  for  recovery  of 
the  (ipociiic  goods  sold  could  be  effective.  The 
appIioHtion  to  amend  the  complaint  was  allow- 
ed. The  application  to  amend  the  attachment 
affidavit  was  refused.  Upon  the  hearing  of  the 
cause,  the  plaintiffs'  evidence  havine  been  in- 
troduced, the  defendants  demurred.  The  cause 
was  tried  under  the  Indiana  Code  of  Civil  Pro- 
cedure, which  went  into  force  in  this  territory 
December,  1800.  The  rules  of  that  Code,  and 
their  interpretation  and  construction  by  the  su- 
preme court  of  the  state  of  Indiana,  governing 
the  trial  and  rendition  of  judgment,  provide  that 
the  jury,  if  a  jury  has  been  impaneled,  would 
be  discharged  by  the  court,  and  such  evidence 
only  as  had  been  offered  tending  to  make  out 
the  case  in  behalf  of  the  plaintiffs  would  be  con- 
sidered. All  the  evidence  tending  to  make  out 
the  case  in  behalf  of  the  defendants  would  be 
excluded,  and  the  sole  question  would  be,  is  there 
any  evidence  legally  tending  or  conduclni^  to 
support  the  allegations  of  plaintiffs'  petition? 
In  this  case  the  court  sustained  the  demurrer 
to  the  petition.  Being  thus  required  to  exam- 
ine the  evidence,  and  to  pass  upon  the  fact  a* 
to  whether  there  was  any  evidence  of  fraud  le- 
gally tending  to  support  the  allegations  of  plain- 
tiffs petition  and  affidavit  in  attachment,  and 
finding  that  such  evidence  existed,  it  is  our  con- 
clusion that  the  judgment  should  be  reversed, 
and  that  the  finding  and  judgment  should  have 
been  for  the  plaintiffs  for  the  amount  claimed  in 
their  petition,  and  that  the  attachment  should 
be  sustained. 

2.  For  the  argument  upon  the  demurrer  to  the 
evidence,  the  rule  which  must  guide  the  court 
under  the  Indiana  Code  of  Civil  Procedure  is 
that  all  of  the  adversary's  evidence  must  be  ad- 
mitted as  true,  and  that  all  of  the  defendants' 
testimony,  so  far  as  any  has  been  adduced  up 
to  that  point,  shall  be  considered  as  withdrawn 
or  false,  and,  if  any  legal  evidence  whatever 
has  been  adduced  tending  to  make  out  the  plain- 
tiffs' case,  the  ruling  will  be  in  favor  of  the 

rlnintiffs,  the    demurrer    being    overruled,  and 
adgment  will  be  rendered  accordingly. 

3.  The  chattel  mortgage  having  been  executed 
to  v.,  for  himself  and  other  mortgagees,  under 
an  authority  to  him  to  obtain  for  them  such 
security  as  he  could,  and  evidence  having  been 
produced  to  show  fraud  in  the  taking  of  the 
said  chattel  mortgage,  which  fraud  was  known 
to  v.,  knowledge  of  the  fraud  will  also  be 
chargeable  to  the  other  chattel  mortgagees,  and 
tJie  mortgage  will  be  regarded  as  altogether 
fraudulent. 

4.  If  a  chattel  mortage  is  affected  with  fraud 
In  part,  in  the  intention  to  fraudulently  hinder 
or  delay  creditors,  it  will  be  regarded  as  fraud- 
ulent altogether,  and  will  be  set  aside  in  behalf 
of  the  suing  creditors. 

5.  If  the  mortgagee  in  a  chattel  mortgage  be 
otherwise  abundantly  secured,  the  taking  of 
additional  security  by  the  chattel  mortgage  will 
itself  be  considered  as  evidence  of  fraud,  for 
creditors  will  not  be  permitted  to  pile  security 
on  security  unnecessarily,  to  the  detriment  of 
other  creditors. 

6.  If  credit  be  extended  and  a  debt  incurred 
by  means  of  fraudulent  representations,  the 
creditor  is  entitled  to  sue  at  once  for  payment 
for  the  amount  due  under  the  contract,  when- 
ever the  fraud  is  discovered,  notwithstanding 
the  fact  that  the  debt  b;r  its  terms  may  not  then 
be  due;  and  the  plaintiffs  are  not  limited  to  an 
action  for  damages  if  they  see  fit  to  sue  prior 
to  the  maturity  of  the  debt  under  the  contract 

7.  If  goods  be  shipped  to  this  territory  pur- 
chased In  New  York,  the  laws  of  the  state  of 
Kew  York  will  apply  in  the  interpretation  of 
the  contract,  and  to  all  facts  determining  the 
maturity  of  the  amount  due. 

8.  An  amendment  asked  for  by  the  plaintiffs 
<o  the  attachment  affidavit,  showing  that  the 
defendants  had  entirely  disposed  of  property 
purchased  of  plaintiffs,  and  which  had  been  pur- 
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chased  upon  fraudulent  representations,  anc! 
that  it  was  out  of  the  power  of  the  plaintiffs, 
therefore,  to  recover  by  replevin,  was  proper,  and 
should  have  been  allowed. 

Dale,  C.  J.,  dissenting. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Logan  county. 

Action  by  B.  &  JafTrey  &  Co.  against  WiJ 
liam  F.  Wolf  and  another.  From  a  Judg 
ment  for  defendants,  plaintiffs  bring  error 
Reversed. 

Wlsby  &  Homer  and  Keaton  &  Cotteral. 
for  plaintiffs  in  error.  Harper  S.  Cunning- 
ham, for  defendants  In  error. 

McATEE,  J.  This  case  was  passed  upon 
by  this  court  (1  Old.  312,  33  Pac.  945),  and  is 
now  here  upon  petition  for  review.  This  suit 
was  l>egun  by  the  filing  of  the  complaint  in 
the  district  court  of  Logan  county  on  Decem- 
ber 17,  1890,  in  which  the  plaintiffs  in  error 
here  alleged  that  the  defendants  were  Indebt 
ed  to  them  in  the  sum  of  $5,250  for  goods, 
wares,  and  merchandise  sold  and  delivered  to 
the  defendants,  which  sum  would  be  due  on 
the  Ist  day  of  May,  1891,  and  that  the  defend- 
ants refused  to  pay  for  the  same.  At  the 
time  of  the  filing  of  the  suit,  the  plaintiffs 
also  filed  their  affidavit  for  attachment,  al- 
leging that  the  defendants  liad  sold,  con- 
veyed, and  otherwise  disposed  of  their  prop- 
erty with  the  intent  to-  cheat  or  dcfrand 
their  creditors,  or  to  hinder  or  delay  them 
in  the  collection  of  their  debts,  and  that  the 
defendants  fraudulently  contracted  the  debt 
and  incurred  the  obligation  for  which  the 
suit  was  brought  The  plaintiffs  also  al- 
leged that  the  claim  became  due  on  the  Ist 
day  of  May,  1891.  The  defendants,  prior 
to  1890,  had  been  engaged  in  the  mercantile 
business  in  the  city  of  Topeka,  Kan.,  but 
removed  part  of  their  stock  of  goods  to  Ok- 
lahoma City,  and  the  remainder  thereof  to 
the  city  of  Guthrie,  about  the  1st  of  June, 
1890,  opening  up  in  each  of  those  cities  a 
dry  goods,  clothing,  and  general  merchan- 
dise store.  They  were,  at  the  time  of  re- 
moval of  the  stock,  indebted  to  Tootle,  Ro- 
sea &  Co.,  Henry  W.  King  &  Co.,  the  Cen- 
tral National  Bank  of  Topeka,  the  Bank  of 
Topeka,  A.  H.  Vance,  and  to  A.  H.  Vance, 
D.  A.  Harvey,  and  T.  J.  Clark,  as  sureties, 
in  the  sum  of  922,000.  The  defendants, 
prior  to  the  contraction  of  the  debt  herein 
sued  for,  had  been  possessed  of  real  estate 
in  the  city  of  Topeka,  but  on  the  5th  of  July, 
1887,  Louis  H.  Wolf  deeded  lot  No.  15,  In 
Potwin's  subdivision  of  the  city  of  Topeka, 
and  owned  no  real  estate  there  after  that 
In  May,  1890,  W.  F.  Wolf  and  Louis  H. 
Wolf  transferred  lots  Nos.  21,  22,  and  23, 
in  block  34,  in  Oklahoma  City,  for  a  con- 
sideration stated  at  $4,700,  to  the  wife  of  W. 
F.  Wolf  and  the  mother  of  Louis  H.  Wolf, 
Georgia  H.  Wolf,  by  transferring  the  town- 
site  title,  for  which  she  subsequently  pro- 
cured the  town-site  deed.  This  conveyance 
was  made  for  $11,000,  borrowed  some  years 
previously.    On  July  2C,  1800,  W.  P.  Wolf 
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and  Georgia  Wolf,  his  wife,  granted  lot  No. 
20,  Greenwood  avenue,  in  Potwin's  Place, 
Topeka,  by  warranty  deed,  to  Laura  V. 
Vance,  their  daughter,  and  the  wife  of  A. 
H.  Vance,  the  expressed  consideration  being 
$6,o00.  On  this  property  there  was  a  mort- 
gage of  $4,000.  Neither  of  the  defendants 
owned  any  real  estate  thereafter.  On  July 
29,  1890,  the  defendants,  desiring  to  purchase 
goods  upon  credit  from  the  plaintiffs,  gave 
to  them  the  following  statement  of  their 
financial  condition: 

Stock  in  Olilahoma  City $17,000  00 

Guthrie  stock 35.000  00 

Real  estate  in  Oklahoma  City 12,000  00 

Topeka  real  estate 20,000  00 

Making  total  firm  assets  of  de- 
fendants    $84,000  00 

LJabiUties    27,000  00 

Leaying  total  worth  of  the  firm 
of    $07,000  00 

The  statement  was  false  and  fraudulent, 
but  the  plaintiffs,  relying  upon  the  repre- 
sentations contained  in  it,  sold  the  goods, 
to  recover  the  value  of  which  this  suit  was 
brought.  At  various  times  from  June  7, 
1890,  to  August  22,  1800,  the  same  state- 
ment was  made  to  various  other  large  whole- 
sale mercantile  firms,  from  all  of  whom 
goods  were  thereupon  purchased,  to  the  to- 
tal amount  of  about  $16,000.  On  December 
13,  1890,  A.  H.  Vance,  representing  Tootle, 
Hosea  &  Co.,  Henry  W.  King  &  Co.,  the 
Central  National  Bank  of  Topeka,  the  Bank 
of  Topeka,  himself  on  his  own  account,  and 
also  D.  A.  Harvey,  T.  J.  Clark,  and  himself 
as  sureties  on  Indebtedness  to  the  foregoing 
creditors,  came  from  Topeka,  Kan.,  to  Okla- 
homa, and  received  from  the  defendants  a 
chattel  mortgage  covering  the  stock  of  goods 
in  Guthrie  and  Oklahoma  City,  and.  In  fact, 
aU  the  property  which  defendants  then  own- 
ed. The  mortgage  provided  that  "if  said 
debt  and  interest  be  paid  as  above  specified, 
this  sale  and  transfer  shall  be  void;  other- 
wise, to  be  In  full  force  and  effect.  The 
possession  of  the  said  above-described  prop- 
erty is  hereby  surrendered  to  the  said  par- 
ties of  the  second  part,  and  the  said  parties 
of  the  second  part  shall  sell  the  same  at 
public  or  private  sale,  with  or  without  no- 
tice, and,  after  satisfying  the  aforesaid  debt 
and  interest  thereon,  and  all  necessary  and 
reasonable  costs  and  expenses  incurred,  out 
of  the  proceeds  of  the  sale,  they  shall  re- 
turn the  surplus  to  the  parties  of  the  first 
part  or  to  their  legal  representatives."  This 
mortgage  was  delivered  on  the  morning  of 
the  1.5th  of  December,  1890.  at  Guthrie,  and 
recorded  in  the  county  clerk's  oflSce,  and  pos- 
session forthwith  given  to  Vance,  through 
whom  it  was  turned  over  to  W.  L.  Harvey, 
brother-in-law  of  D.  A.  Harvey,  who  Is  the 
brother-in-law  of  Vance.  Vance,  on  the 
morning  of  the  15th  of  December,  1800, 
went  to  Oklahoma  City,  and  Immediately 
took  possession  of  the  stock  there  the  mid- 


dle of  the  forenoon,  and  that  was  also  turn- 
ed over  to  W.  L.  Harvey.  Vance  knew,  at 
the  time,  that  this  was  all  the  property  the 
defendants  had,  and  that  they  were  largely 
in  debt  to  other  creditors  not  secured  by  the 
chattel  mortgage;  that  a  judgment  had  been 
obtained  against  the  defendants  recently  on 
a  claim  which  they  were  unable  to  pay;  and 
that  he  feared  an  execution  on  their  prop- 
erty. Their  checks  had  frequently  gone  to 
protest  during  the  latter  part  of  November 
and  the  early  part  of  December,  and  a  large 
amount  of  their  Indebtedness  to  the  attach- 
ing creditors  was  due,  which  they  were  un- 
able to  pay.  On  December  15,  1890,  the  In- 
debtedness of  the  firm,  outside  of  the  amount 
secured  by  the  chattel  mortgage,  was  $19,- 
000.  An  indebtedness  claimed  In  the  mort- 
gage to  be  due  to  A.  H.  Vance  was  the  same 
sum  of  money  for  which,  on  July  26,  1880, 
W.  F.  Wolf  and  his  wife  had  by  warranty 
deed  granted  lot  No.  20,  Greenwood  avenue, 
Potwin's  Place,  Topeka,  Kan.,  to  Laura  V. 
Vance,  their  daughter,  who  was  the  wife  of 
A.  H.  Vance,  subject  to  a  mortgage  of  $4,000; 
the  consideration  expressed  Iff  the  deed  be- 
ing $6,500. 

Thereafter,  upon  April  2, 1891,  the  defend- 
ants filed  their  answer  and  confession  of 
judgment  to  plaintifts'  complaint,  consent- 
ing that  judgment  go  against  them  for  the 
sum  of  $5,250.  The  court  thereupon  passed 
an  order  sustaining  the  attachment  in  the 
case,  and  ordering  payment  to  the  plaintiffs 
of  the  proceeds  of  the  sale  of  the  attached 
property.  Thereafter,  on  April  7,  1891,  the 
defendants  filed  their  motion  to  set  aside 
the  judgment  rendered  April  2,  1891,  for 
the  reasons  (1)  that  an  issue  aa  to  the  valid- 
ity of  the  attachment  proceedings  had  been 
formed  and  no  trial  had  thereon,  and  (2)  be- 
cause the  judgment  was  rendered  by  mis- 
take, and  (3)  because  the  judgment  was  ren- 
dered on  default  and  without  a  hearing;  and 
on  May  2,  1891,  the  court  rendered  judg- 
ment setting  aside  the  judgment  rendered 
on  April  2, 1891.  Evidence  having  been  pro- 
duced at  the  bearing  of  the  cause  and  upon 
motion  to  dissolve  the  attachment,  the  de- 
fendants demurred  to  all  the  evidence  Intro- 
duced by  plaintiffs  on  the  ground  that  all 
the  evidence  does  not  show  that  the  defend- 
ants, W.  F.  Wolf  &  Son,  have  sold,  con-vej- 
ed,  or  disposed  of  their  property,  with  fraud- 
ulent Intent  to  cheat  or  defraud  their  cred- 
itors, or  to  hinder  or  delay  them  In  the  col- 
lection of  their  debts.  The  demurrer  was 
sustained,  the  plaintiffs  excepting.  On  Jan- 
uary 20,  1892,  the  plaintiffs  asked  leaTe  of 
the  court,  by  application  duly  sworn  to,  to 
file  the  amended  complaint  and  attactiinent 
afildavit.  In  order  that  they  might  conform 
to  the  facts  proved  In  the  cause,  and  In  tbe 
furtherance  of  justice.  The  court  refnsed 
to  allow  the  amended  attachment  afRdarlt 
to  be  filed.  The  plaintiffs  filed  their  amend- 
ed complaint,  and  thereafter,  on  Jannary 
21,    1892,   judgment   was   finally    rendered. 
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sustaining  the  defendants'  demnrrer  to 
plaintiffs'  evidence,  dissolTing  tlie  attacti- 
ment,  dismissing  the  case,  and  denying  the 
plaintiffs'  application  to  amend  tneir  com- 
plaint and  attachment  affidavit.  To  all  of 
which  the  plaintiffs  saved  exceptions.  Er- 
ror is  assigned  (1)  in  sustaining  the  defend- 
ants' motion  to  set  aside  the  judgment  of 
the  court  rendered  April  ^  1891;  (2)  In  sus- 
taining the  defendants'  demurrer  to  the  evi- 
dence Introduced  in  said  case;  and  (3)  In 
overruling  the  plaintiffs'  application  to 
amend  the  complaint  and  attachment  affi- 
davit 

Upon  Che  second  proposition  It  is  to  be  said 
that,  in  section  11  of  the  organic  act  of  May 
2,  1890  (St  Okl.  1883,  p.  44),  it  was  provid- 
ed that  "the  chapters  upon  the  CJode  of  Civil 
Procedure  contained  in  the  Compiled  Laws 
of  the  State  of  Nebraslsa  in  force  November 
1st  1889,  in  so  far  as  they  are  legally  appli- 
cable, and  not  in  conflict  with  the  law  of  the 
United  States  or  with  this  act,  are  hereby  ex- 
tended and  put  in  force  In  the  territory  un- 
til the  adjournment  of  the  first  session  of  the 
legislative  assembly  of  said  territory."  This 
suit  was  brought  December  IT,  1890,  and  was 
governed,  until  December  25,  1890,  when  the 
first  legislature  of  the  territory  adjourned, 
by  the  Nebraska  Code  of  Civil  Procedure. 
After  that  date  "in  all  actions  already  com- 
menced,' the  pleadings  to  be  had,  the  manner 
of  procuring  testimony,  the  examination  of 
parties,  the  trial  and  rendition  of  judgment, 
and  all  other  proceedings,  shall  conform  to 
the  provisions  of  this  act,  so  far  as  applica- 
ble." Thereafter  the  provision  of  the  Code 
of  Civil  Procedure  as  contained  in  the  Stat- 
utes of  1890,  which  is  the  Code  of  Practice 
and  Proceeding  as  then  adopted  from  that 
of  the  state  of  Indiana,  were  applicable  to 
the  further  proceedings  In  the  case  In  re- 
spect to  the  demurrer  to  the  evidence,  the 
effect  of  the  demurrer,  the  discharge  of  the 
Jury,  and  the  rule  for  the  determination  of 
the  case,  and  the  rendition  of  judgment 
when  the  demurrer  was  filed  and  argued; 
and  the  court  here  will  follow  the  principles 
of  interpretation  and  construction  placed  up- 
on that  Code  by  the  supreme  court-  of  the 
state  of  Indiana.  That  rule  is  that  when 
the  defendant  demurs  to  the  evidence  intro- 
duced by  the  plaintiff,  all  the  evidence  which 
might  have  been  introduced  tending  to  malce 
out  the  case  in  behalf  of  the  defendant  will 
be  excluded  from  considerati6n  by  the  court 
Upon  the  filing  of  the  demurrer  by  the  de- 
fendant to  the  evidence  offered  by  the  plain- 
tiff, the  Jury,  if  a  jury  has  been  impaneled, 
will  be  discharged  by  the  court  which  takes 
entire  control  of  the  case  for  consideration, 
and  the  court  will  proceed  to  consider  such 
evidence  only  as  has  been  offered  tending  to 
make  out  the  cose  iu  behalf  of  the  plaintiff. 
Xf  any  evidence  has  been  adduced  tending 
-to  support  the  contention  of  the  defendant 
ilemurrlng,  it  will  be  excluded  from  consid- 


eration, and  the  sole  Inquiry  will  be,  Is  there 
any  evidence  tending  or  conducing  to  make 
out  the  allegations  of  plaintiff's  petition? 
The  question  will  not  be  whether  there  is 
sufficient  evidence  to  make  out  the  conten- 
tion of  plaintiff,  for  that  would  be  to  invade 
the  province  of  the  Jury,  and  to  commit  to 
the  court  the  power  to  pass  upon  the  weight 
and  sufficiency  of  the  evidence.  But  the  sole 
question  will  be,  is  there  any  evidence  legal- 
ly tending  or  conducing  to  support  the  alle- 
gations of  the  plaintiff's  petition?  This  will 
be  so  even  If  the  plalntifTs  own  witnesses 
should  testify  to  some  facts  tending  to  make 
out  the  plaintitTs  case,  and  to  some  facts 
which  tend  to  support  the  defense  set  up  in 
the  pleading  of  the  defendant.  For  the  ar- 
gument upon  the  demurrer,  the  rule  which 
must  guide  the  court  is  that  all  of  the  adver- 
sary's evidence  must  be  admitted  as  true, 
and  that  all  of  the  defendant's  testimony,  so 
far  as  any  has  been  adduced  up  to  that  point, 
shall  be  considered  either  as  withdrawn,  or 
as  false  and  untrue;  and,  if  any  legal  evi- 
dence whatever  has  been  adduced  tending 
to  make  out  the  plaintlfTs  case,  the  ruling 
will  be  In  favor  of  the  plaintiff,  the  demurrer 
being  overruled,  and  judgment  will  be  ren- 
dered accordingly. 

The  Indiana  cases  are  uniform  upon  the 
subject  from  the  earliest  constitution  of  the 
supreme  court  of.  that  state  up  to  the  present 
time,  and  there  is  no  diversity  as  to  the  rule 
except  such  as  may  arise  from  that  variety 
In  the  expression  of  the  law  which  neces- 
sarily occurs  In  the  declaration  of  the  same 
doctrine  by  different  Individuals  and  at  dif- 
ferent times.  It  is  said  in  the  various  cases 
that,  "if  the  evidence  conflicts,  the  party  de- 
murring must  admit  that  his  adversary's  evi- 
dence is  true,  so  far  as  it  conflicts  with  his 
own";  and  that  the  demurrer  admits  "all  of 
the  facts  which  the  evidence  tends  in  any 
d,egree  to  prove,"  and  the  court  will  not 
consider  that  which  favors  the  demurrant; 
and  "the  appellant  by  demurring,  withdraws 
from  the  consideration  of  the  court  whatever 
was  favorable  to  himself,  and  consents  that 
^whatever  reasonable  inference  could  be, 
should  be  drawn  from  the  evidence  demur- 
red to";  and  "if  there  is  anything  in  the  evi- 
dence from  which  the  jury  might  draw  the 
presumption  against  the  party  demurring, 
the  demurrer  should  be  overruled";  and  "the 
demurrer  admits  all  the  facts  proven,— ad- 
mits the  existence  of  the  facts  of  which  there 
is  evidence  tending  to  prove,  and  all  the  rea- 
sonable Inferences  which  may  be  drawn 
from  the  facts  in  evidence";  and  "the  ques- 
tion, therefore,  is  this:  Does  the  evidence, 
considering  only  that  which  is  favorable  to 
the  appellant,  and  yielding  to  him  the  full 
benefit  of  all  the  reasonable  Inferences  which 
it  supplies  and  furnishes,  entitle  him  to  re- 
covery?" Kailroad  Co.  v.  McLin,  82  Ind. 
444;  Ruff  v.  Ruff,  85  Ind.  431;  Golden  v. 
Knowles,  120  Mass.  336;   Wbart.  Bv.  {  840; 
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Hngenbuck  v.  McClaskey,  81  Ind.  577;  Vigo 
V.  Brumflel,  102  Ind.  146,  1  N.  B.  382;  Ad- 
ams V.  Slate,  87  Ind.  573;  Palmer  T.  Railroad 
Co.,  112  Ind.  250,  14  N.  B.  70. 

The  question,  then,  to  determine  In  this  case 
is  whether,  upon  an  examination  of  all  the  evi- 
dence theretotore  introduced,  any  evidence  was 
adduced  tending  to  show,  In  behalf  of  the 
plaintiffs,  or  from  which  the  jury  might  form  a 
reasonable  Inference,  that  the  defendants,  In 
executing  the  chattel  mortgage,  had  sold  and 
conveyed  or  otherwise  disposed  of  their  proper- 
ty with  fraudulent  intent  to  cheat  or  defraud 
or  binder  or  delay  their  creditors  In  the  collec- 
tion of  their  debts.  The  testimony  shows  that, 
a  short  time  prior  to  July  26,  1890,  the  defend- 
ant firm  borrowed  the  sum  of  $1,900  from  Lau- 
ra V.  Vance,  the  daughter  of  W.  F.  Wolf  and 
Georgia  Wolf,  and  that  thereaftw,  on  July  26, 
1800,  W.  F.  Wolf  and  Georgia  Wolf,  his  wife, 
deeded  lot  No.  20,  Greenwood  avenue,  In  Pot- 
win's  Place,  Topeka,  Kan.,  to  Laura  V.  Vance, 
for  the  expressed  consideration  of  $6,500,  by 
warranty  deed,  there  being  at  the  time  a  mort- 
gage upon  the  property  of  $4,000.  The  consid- 
eration for  this  conveyance  was  stated  to  be 
the  sum  of  $1,900  borrowed  from  Laura  V. 
Vance.  The  conveyance  shows  that  the  war- 
ranty deed  represented  an  absolute  sale,  and 
that  the  debt  of  $1,900  was,  therefore,  extin- 
guished. There  Is  evidence  to  show  that  the 
property.  Instead  of  being  worth  $6,500,  was 
worth  $10,000  or  $12,000.  It  was  testified  by 
A.  H.  Vance,  the  chattel  mortgagee,  and  hus- 
band of  Laura  V.  Vance,  that  at  the  time  the 
deed  was  mad^  to  her  the  property  was  worth 
$8,000  or  $9,000.  The  deed  was  filed  for  rec- 
ord on  the  15th  day  of  December,  1890.  This 
loan  of  $1,900,  thus  paid  on  the  26tb  day  of 
July,  1890,  by  the  conveyance  of  an  equity  of 
redemption,  testified  to  In  the  evidence  as 
worth  from  $8,000  to  $9,000,  was  again  set  up 
as  a  consideration  In  the  chattel  mortgage  of 
December  15.  1800,  then  grown  to  the  sum  of 
$2,300,  for  which  the  defendant  firm  then  un- 
dertook to  mortgage  their  stock  of  goods,  wares, 
and  merchandise  to  A.  H.  Vance,  the  husband 
of  I^ura  V.  Vance,  and  undertook  to  use  that 
consideration,  as  a  cover  for  a  certain  propor- 
tion of  the  said  stock,  which  had  been  alreadly 
paid  off  and  discharged  six  months  before. 
This  was  a  patent  and  flagrant  fraud.  It  hin- 
dered and  delayed  creditors  In  the  collection  of 
their  debts,  was  calculated  to  cheat  and  de- 
fraud them,  and  will  be  consido'ed  as  a  dis- 
posal of  property  with  fraudulent  intent. 

There  Is  testimony  In  the  case  to  show  that 
A.  H.  Vance  was  the  agent  of  the  mortgagees, 
and  that  he  was  authorized  by  them  to  take 
any  security  that  he  possibly  could  get  for  their 
benefit,  without  being  specifically  directed  to 
take  this  chattel  mortgage.  Inasmuch  as  the 
debt  of  $1,900  due  to  Laura  V.  Vance,  his  wife, 
had  been  paid  off  and  discharged  by  the  con- 
veyance of  the  equity  of  redemption,  valued  In 
the  evidence  at  from  $8,000  to  $9,000,  on  July 
20,  1890,  we  hold  that  there  was  evidence 


tending  to  show  that  he  was  aware  of  the  frand 
sought  to  be  perpetrated  upon  the  creditors  of 
the  defendants  by  the  taking  of  the  chattd 
mortgage  In  question,  by  which  the  claim  of 
$1,900,  then  claimed  to  amoimt  to  an  Indebted- 
ness of  $2,300,  was  sought  to  be  inserted  as  a 
shield  and  protection  between  the  defendants 
and  their  creditors,  going  to  hinder  and  delay 
the  latter  from  the  collection  of  the  debt  doe 
to  them,  and  that  all  of  the  mortgagees  In  the 
chattel  mortgage,  whom  he  thus  represented  as 
agent,  were  and  are  ctiar^able  with  knowledge 
of  the  fraud  then  sought  to.  be  perpeti-ated  in 
the  execution  of  the  chattel  mortgage,  under 
and  by  which  they  then  and  now  seek  protec- 
tion. There  is  a  diversity  of  Judgment  of  the 
supreme  courts  of  the  various  states  as  to 
whether  such  an  overstatement  of  a  debt  sim- 
ply indicates  fraud,  ov  whether  sueb  an  over- 
statement of  Its  very  self  avoids  the  Instro- 
ment  But  there  Is  no  diversity  of  opinion,  nor 
room  for  any,  as  to  whether  such  an  overstate- 
ment as  existed  and  was  made  in  this  case 
was  a  fraud  or  not  The  fact  that  the  mort- 
gage was  then  given  and  existed  In  contempla- 
tion of  insolvency  simply  emphasizes  the  fraud- 
ulent degree  of  the  trausaction,  and  does  not 
change  its  cliaracter.  Carson  v.  Byers  (Iowa) 
25  N.  W.  820;  Taylor  v.  Woods  (N.  J.  Ch.)  5  Atl. 
818;  Hoey  v.  Plerron  (Wis.)  30  N.  W..  692; 
Lombard  v.  Dows  (Iowa)  23  N.  W.  649.  AVhat- 
ever  the  character  of  the  remaining  Indebted- 
ness of  the  chattel  mortgage,  the  fact  that  tbe 
instrument  was  executed  \n  part  with  tbe  in- 
tention, participated  In  by  both  parties,  to 
mortgage  the  whole  prc^rty  of  the  firm,  and 
that  part  of  the  consideration  was  fraudulent, 
will  vitiate  th6  whole  instrument,  and  destroy 
it  as  a  support  against  the  legal  attacks  of 
attaching  creditors.  If  it  la  fraudulent  in  part. 
it  Is  fraudulent  altogether.  It  will  not  be  sus- 
tained to  cover  even  the  actual  debt  which  is 
honestly  stated  In  the  mortgage.  Winstead  t. 
Hulme,  82  Kan.  568,  4  Pac.  994;  Marbourg  t. 
ManuTg  O.,  32  Kan.  636,  5  Pac.  181;  Wallacli 
V.  Wylie,  28  Kan.  138. 

Even  if  tbe  transaction  with  Vance  was 
not  of  the  character  here  described;  even 
If  the  conveyance  of  the  real  estate  by  -war- 
ranty deed  had  not  been  declared  In  tbe  tes- 
timony, as  well  as  In  the  warranty  deed,  to 
be  a  sale  and  absolute  conveyance,  and  a 
discbarge  of  the  debt;  and  if,  in  fact,  the 
provision  of  the  mortgage  to  secure  and  pay 
the  consideration  of  $2,300  to  A.  H.  Vance 
entered  in  the  cbattel  mortgrage  was  sinaply 
an  additional  incumbrance  upon  tbe  prop»^ 
ty  of  defendants,  to  secure  the  debt  of  $1,- 
900  loaned  a  few  months  before,  which  bad 
not  then  been  paid  by  the  sale  and  coaTey- 
ance  of  the  real  estate,— the  taking  of  tbe 
additional  security  by  the  chattel  mortgage 
would  itself  be  considered  as  an  evidence 
of  fraud,  for  creditors  "will  not  be  permit- 
ted to  pile  security  on  security  unnceessa- 
rlly  to  the  detriment  of  other  creditors," 
Such  a  transaction  would  amount  to  a  cot- 
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ering  up  of  the  defendants'  property,  and 
Its  tendency  would  be  to  deter  creditors 
from  and  delay  them  In  attempting  to  have 
the  property  applied  to  the  payment  of  their 
debts,  and  must  necessarily  be  regarded  as 
suspicions,  and,  if  not  satisfactorily  explain- 
ed, fraudulent,  and,  under  any  circumstan- 
ces, and  however  explained.  Is  yet  such  evi- 
dence of  fraud  as  should  go  to  a  Jury,  and 
be  submitted  to  them,  to  be  passed  upon  for 
sufficiency.  When,  upon  the  5th  day  of  Ju- 
ly, 1887,  the  defendant  Louis  H.  Wolf  deed- 
ed lot  No.  15,  Greenwood  avenue,  Potwln 
subdivision,  in  the  city  of  Topeka,  to  his 
own  wife;  and  when,  in  May,  1890,  the  de- 
fendants transferred  lots  21,  22,  and  23,  in 
block  34,  In  Oklahoma  Citj,  stated  in  the 
deed  to  be  worth  about  $4,700,  to  the  wife  of 
the  defendant  W.  F.  Wolf  and  the  mother  of 
the  defendant  Louis  H.  Wolf;  and  when, 
on  July  26,  1800,  the  defendant  W.  F.  Wolf 
and  Georgia  Wolf,  his  wife,  deeded  lot  No. 
20,  Greenwood  avenue.  In  the  city  of  Pot- 
win  Place,  Topeka,  Kan.,  to  their  daughter, 
Laura  V.  Vance,  who  was  the  wife  of  A.  H. 
Vance,  the  mortgagee  In  the  chattel  mort- 
gage in  question,— the  fair,  open,  honest, 
natural,  and  proper  course  of  proceeding 
by  the  grantees,  the  mother,  daughter,  and 
wife,  respectively,  of  the  defendants,  and 
the  son-in-law  and  brother-in-law  of  the  de- 
fendants, respectively,  would  have  been 'to 
place  these  conveyances  Immediately  upon 
record.  They  conveyed  -property  variously 
estimated  in  the  evidence  at  from  |25,000  to 
$30,000,  but  they  were  withheld,  In  one  case 
for  three  years  and  a  half.  In  another  for 
eight  months,  and  in  another  for  six  months, 
while  the  defendants  proceeded  falsely  to 
represent  that  they  owned  real  estate  In 
Oklahoma  City  valued  at  $12,000  and  real 
estate  In  Topeka  valued  at  $20,000,  and  to 
procure  upon  such  representations  large  ex- 
tensions of  credit,  including  that  sued  for 
In  this  case,  to  which  extensions  of  credit, 
80  fraudulently  obtained,  the  grantees  of  the 
various  parcels  of  real  estate  mentioned  di- 
rectly contributed  by  withholding  deeds 
therefor  from  the  record,  and  concealing  the 
same;  and,  when  the  chattel  mortgage  now 
under  examination  was  executed  and  record- 
ed by  A.  H.  Vance,  acting  for  himself  and  for 
Laura  V.  Vance,  his  wife,  and  as  agent  for 
the  other  beneficiaries  of  the  chattel  mort- 
gage, the  deeds  for  the  real  estate  were, 
therefore,  simultaneously  produced  and  filed 
for  record. 

When  it  Is  considered,  as  Shown  by  the 
evidence,  that  the  said  A.  H.  Vance  was  an 
attorney  of  considerable  experience;  that  all 
the  parties  Interested  as  beneficiaries  In  the 
chattel  mortgage  were  persons  of  either  large 
business  experience  or  considerable  means, 
and  of  a  high  degree  of  Intelligence  with  re- 
spect to  business  methods;  that  the  deeds 
for  real  estate  were  all  made  to  and  In  the 
hands  of  the  grantees,  all  connected  by  the 


closest  ties  of  blood  and  marriage,  and  by 
such  close  connection  likely  to  be  the  depos- 
itaries of  the  most  secret  confidences  of  the 
defendants;  and  that  all  of  said  deeds,  hav- 
ing been  theretofore  reserved  from  record, 
were  then  simultaneously  recorded  at  the 
same  point  of  time  with  the  chattel  mort- 
gage In  question,— we  must  regard  all  as 
parts  of  one  transaction,  long  considered  and 
prepared  for,  and  then  consummated  when 
A.  H.  Vance,  for  himself  and  as  agent, 
knew  that  on6  suit  bad  been  brought  against 
the  defendants,  judgment  obtained,  and  that 
execution  was  likely  to  issue  thereon  at  any 
time,  and  that  they  had  long  been  In  an  In- 
solvent and  falling  condition,  and  were  un- 
able to  pay  their  debts  when  they  left  To- 
peka and  opened  the  stores  at  Oklahoma 
City  and  Guthrie.  There  are.  In  this  trans- 
action, and  In  the  care  with  which,  through 
a  long  period  of  time,  the  conveyance  made 
by  the  chattel  mortgage  was  prepared  for, 
many  evidences  of  fraud  reflecting  upon  the 
chattel  mortgage  Itself,  either  of  which 
would  be  sufficient  to  require  that  the  evi- 
dence in  the  case  should  be  balanced  and 
weighed  for  sufficiency,- a  circumstance  re- 
quiring that  the  evidence  should  be  passed 
upon  by  a  Jury  sworn  to  try  the  facts  truly, 
or  by  a  court  trying  the  facts.  The  previ- 
ous gn^ants  of  real  estate  to  the  nearest  rel- 
atives for  sums  of  money  amounting  to  $30,- 
000,  not  recorded;  the  withholding  of  the 
deeds,  and  the  placing  of  these  deeds  upon 
the  record  simultaneously  with  the  taking 
and  recording  of  the  chattel  mortgage;  the 
whole  transaction  being  In  charge  of  a 
practicing  attorney  of  long  standing,  acting 
in  behalf  of  business  men  of  wide  experi- 
ence; the  whole  constituting  a  transaction 
not  consummated  until  suits  were  pending 
and  execution  impending,  when  the  world 
must  know  of  the  Insolvency  of  the  defend- 
ants; and  the  chattel  mortgage  showing 
false  recitals,  and  that  the  mortgage  Itself 
was  not  turned  over  to  the  chattel  mort- 
gagees to  take  satisfaction  for  their  debts, 
but  upon  the  provision  that  they  were  to 
convert  the  whole  Into  money,  and  to  pay 
themselves  out  of  the  proceeds  (that  Is,  mon- 
ey), and  to  pay  the  balance  of  the  money 
over  to  the  mortgagees,— such  a  collocation  of 
evidences  of  fraud  so  reflects  upon  the  exe- 
cution of  the  chattel  mortgage  itself  that 
we  shall  hold  that  the  finding  of  the  court 
upon  the  demun-er  should  have  -been  in  be- 
half of  the  plaintiffs  Instead  of  the  defend- 
ants, and  that  Judgment  should  have  been 
rendered  for  the  plaintiffs  accordingly. 

It  was  also,  however,  assigned  by  the 
plaintiffs  that  the  court  erred  In  overruling 
the  plaintiffs'  application  to  amend  their 
complaint  and  attachment  affidavit.  Under 
this  a.ssignment  the  plaintiffs  contended  that 
the  manifest  fraud  perpetrated  to  secure  the 
extension  of  credit,  and  the  fraudulent  char- 
fictet  of  the  chattel  mortgage,  entitled  them 
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to  sue  at  once  for  payment  upon  the  contract 
when  the  fraud  was  discovered,  and  that  the 
plaintiffs  were  not  limited  to  an  action  for 
damages.  We  think  this  contention  should 
be  sustained.  The  goods  were  shipped  from 
New  York  as  the  result  of  a  correspondence, 
begim  by  the  defendants  in  error,  making 
a  proposition  to  purchase  the  goods  of  plain- 
tiffs, whose  business  was  located  In  New 
York.  While  the  goods  were  shipped  to 
Guthrie  and  Oklahoma  City,  the  freight  up- 
on them  was  paid  by  the  defendants  in  error 
from  New  York  City,  the  defendants  -took 
possession  of  them  at  that  point,  and  the 
contract  of  sale  was  completed  when  they 
were  delivered  to  the  railroad  depot  there. 
New  York  City  was,  therefore,  the  place  of 
the  contract,  and  the  rule  is  that  the  place 
of  the  contract  governs  the  terms  of  the  con- 
tract, and  will  also  govern  as  to  all  facts 
determining  the  maturity  of  the  amount  due. 
It  has  in  that  state  been  held  with  uniformi- 
ty that,  if  the  defendants  purchase  and  ob- 
tain possession  of  goods  upon  a  credit  pro- 
cured by  fraudulent  representations,  plain- 
tiffs heed  not  wait  until  the  expiration  of  the 
time  named  In  the  contract  in  order  to  sue 
and  recover,  but  may  sue  at  once  upon  the 
discovery  of  the  fraud,  and  may  sue  upon 
the  contract,  and  are  not  required  to  sue  In 
an  action  which  shall  sound  in  damages. 
McGoldrlck  v.  Willits,  52  N.  Y.  612;  Roth  v. 
Palmer,  27  Barb.  652;  Masson  v.  Bovet,  1 
Denio,  69;  Wlgand  v.  SIchel,  •42  N.  Y.  120; 
Kingman  v.  Hotaling,  25  Wend.  423;  Muser 
V.  Lissner,  67  How.  Prac.  509;  Drake,  At- 
tachm.  i  29.  We  think,  upon  the  strength  of 
these  authorities,  and  inasmuch  as  the  fraud- 
ulent contraction  of  the  debt  was  alleged  In 
the  attachment  affidavH,  that  the  amend- 
ment of  the  attachment  affidavit  was  unnec- 
essarily sought  for  by  the  plaintiffs  by  which 
they  sought  to  show  that  the  defendants  had 
entirely  disposed  of  the  property  purchased 
of  plaintiffs,  and  that  therefore  it  was  out  of 
their  power  to  recover  by  replevin,  and  that, 
having  the  right  to  rescind  the  contract  as 
to  the  time  of  payment,  and  sue  forthwith 
for  the  amount  due,  the  court  should  have 
permitted  the  filing  of  the  amended  attach- 
ment affidavit,  showing  the  further  fact  that 
the  defendants  had  entirely  disposed  of  the 
property.  St.  1890,  p.  619,  §  4435;  Bunn  v. 
Pritchard,  6  Iowa,  56a;  Hanna  v.  Barrett 
(Kan.  Sup.)  18  Pac.  497;  Greenman  v.  Cohee, 
61  Ind.  201;  Hedrlck  v.  Hedrick,  55  Ind.  78; 
Ferguson  v.  Ramsey,  41  Ind.  511;  Tilton  v. 
Cofleld.  93  U.  S.  163;  SherriU  v.  Bench,  37 
Ark.  560;  Nolen  v.  Royston,  36  Ark.  561; 
Abshire  v.  Mather,  27  Ind.  381.  The  Judg- 
ment of  the  court  below  Is  reversed,  and 
Judgment  will  be  entered  for  the  plaintiffs 
for  the  amount  of  their  claim,  and  the  attach- 
ment proceedings  are  sustained. 

SCOTT  and  TARSNEY,  JJ.,  concur. 
DALE,  C.  J.,  dissents.  BIERER,  J.,  did  not 
sit 


(16  Wash.  2(>3> 
PHINNEY  et  ux.  ▼.  CAMPBELL  et  al. 
(Supreme  Court  of  Washington.    Dec.  14, 1890.) 

Ejkctmext — Right  op  Possession— Estoppel  is 
Pais— Instructions. 

1.  Plaintiff  took  possession  of  lands  accord- 
ing to  an  erroneous  duplication  of  the  comers 
made  after  the  eovemment  survey,  believing 
tliat  the  land  which  he  took  was  that  pur- 
chased by  iiim.  A  purchaser  of  adjoining  land 
took  possession  according  to  the  same  erroneous 
duplication,  taking  a  strip  of  land  wliich  was,  ac- 
cording to  the  correct  survey,  included  in  plain- 
tiff's deed.  Held,  that  the  possession  of  such 
strip  by  the  adjoining  owner  and  his  grantees 
under  the  mutual  mistake  did  not  deprive  plain- 
tiff of  the  "right  to  the  possession  thereof"  (Code 
Civ.  Proc.  §  529),  required  to  maintain  eject- 
ment therefor. 

2.  On  an  issue  of  whether  plaintiff  was  es- 
topped to  dispute  a  boundary  line,  an  instruc- 
tion that  if  plaintiff,  knowing  the  true  bound- 
ary between  his  land  and  that  of  the  adjoining 
owner,  pointed  out  a  fence  to  defendants,  in  an- 
swer to  their  inquiry,  as  being  the  boundary, 
and  defendants,  relying  thereon,  Iwught  of  the 
adjoining  owner,  plaintiff  was  bound  by  his  actii. 
and  defendants  took  the  land  to  the  fence,  is 
sufficiently  favorable  to  plaintiff  where  the  evi- 
dence was  conflicting  on  every  question  of  fact 
referred  to  by  the  instruction. 

Appeal  from  superior  court,  Whatcom 
county;  John  R.  Winn,  Judge. 

Action  by  John  B.  Phinuey'and  Mary  A. 
Phiuney,  his  wife,  against  Jennie  Campbell 
and  Alexander  Campbell,  her  husband,  to  re- 
cover possession  of  land.  From  a  Judgment 
entered  on  a  verdict  in  favor  of  plaintiffs, 
defendants  appeal.    Affirmed. 

S.  M.  Bruce  and  O.  P.  Brown,  for  appel- 
lants. W.  H.  Harris  and  Charles  H.  Huri- 
but,  for  respondents. 

DUNBAR^  J.  This  action  was  prosecuted 
In  torm  of  ejectment  to  recover  possession  of 
real  estate.  Prior  to  1886  one  Eugene  Can- 
fleld  was  the  owner  of  the  N.  %  of  section 
7,  township  38  N.,  range  3  B.  (by  the  gov- 
ernment survey).  There  had  been  a  duplica- 
tion of  the  west  line  corners  of  tbia  section, 
and  stakes  were  set,  and  survey  marks  made. 
Indicating  the  southwest  CMner,  some  ^8  feet 
north  of  the  location  made  by  the  United 
States  surveyor  general.  Adjoining  Onfleld's 
holding' on  the  south,  one  K^logg  had  platted 
a  tract  of  land,  known  in  his  record  as  '"Kel- 
logg's  Second  Addition,"  which  addition  bad 
been  staked  off,  and  stakes  set  in  the  grouodi 
according  to  the  stakes  set  258  feet  north 
of  the  government  survey.  In  1886  respond- 
ent bought  a  piece  of  land,  comprising  lo 
acres,  of  Canfleld,  and  took  from  him  a  con- 
tract for  a  deed  calling  for  the  following  lands: 
The  S.  %  and  S.  15  feet  in  width  of  W. 
%  of  S.  %  of  S.  E.  %  of  N.  W.  %,  town- 
ship 38,  range  3  E.  It  is  conceded  that,  if 
this  description  is  read  by  the  official  survey, 
the  southwest  comer  of  lands  called  for  lies 
258  feet  south  of  where  respondent  lOcated: 
and,  If  read  by  the  duplicate  comers  and 
marks,  the  lands  exactly  meet  the  calls  in 
the  deed.    The    tract    of    land    immediateljr 
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south  of  the  respondent's  tract,  viz.  block  32 
of  Kellogg's  addition,  came,  by  mesne  convey- 
ances from  one  Nlcklin,  Into  the  ownership 
and  possession  of  one  Barley,  who  occupied 
it,  and  reduced  it  to  cultivation.  A  division 
fence  was  built  l)etween  Barley  and  the  re- 
spondent, although  built  by  the  latter,  and 
a  portion  of  It  before  Barley  took  possession 
of  said  block  32.  This  fence,  which  was 
recognized  for  a  time  as  a  division  fence.  Is 
259  feet  north  of  the  true  or  legal'  line,  as 
called  for  In  the  deed;  so  that.  If  the  rights 
of  the  parties  are  to  be  considered  with  ref- 
erence to  the  proper  survey  as  called  for  In 
the  deed,  the  respondent's  line  would  be 
moved  south  259  feet,  taking  in  land  a  i>or- 
tlon  of  which  had  been  occupied  by  Barley. 
In  1893  the  lot  above  described,  which  was 
occupied  by  Barley,  was  scrid  to  the  appellant 
Jennie  Campbell.  She  entered  Into  the  pos- 
session of  the  same,  and  this  action  is  brought 
to  dispossess  her. 

If  the  statements  made  In  appellants'  brief 
were  justified  by  the  record,  this  case  would 
Involve  some  very  close  questions  of  law.  It 
Is  asserted  that  there  Is  no  conflict  in  the 
testimony;  that  the  undisputed  facts  show 
that  respondent  Phinney  bought  this  land 
from  Canfield;  that  It  wa3  pointed  out  to  him 
by  an  agent-  of  Canfield,  as  it  was  presumed 
to  He  on  the  face  of  the  earth;  that  he  entered 
Into  possession  of  the  land  as  the  land  which 
he  had  purchased,  without  regard  to  the  de- 
scription in  the  deed,  but  as  having  bought 
it  actually  designated  by  metes  and'  bounds 
observed;  that,  upon  the  occupation  of  the 
adjoining  land  by  Barley,  the  division  fence 
was  made  and  recognized  as  the  actual  and 
legal  dlvisicm  between  the  two  lots  of  land, 
and  that  the  legal  line  of  division  was  ig- 
nored by  the  two  occupants;  further,  that, 
when  the  appellant  went  upon  the  land  to 
purchase  the  same  from  Barley  or  his  agent, 
the  respondent  pointed  out  to  her  the  bounda- 
ry line  which  was  marked  by  the  fence 
above  referred  to,  and  told  her  that  the  line 
was  established  there;  that  she  bought  upon 
this  representation  of  the  respondent,  and 
would  not  have  bought  otherwise.  This  is 
really  the  gist  of  the  affirmative  defense  plead- 
ed in  the  answer.  It  is  the  contention  of 
the  appellants  that  the  respondents  should 
now  be  estopped  from  asserting  title  or  right 
of  possession  to  the  land  which  they  pointed 
out,  and  they  have  cited  an  array  of  authori- 
ties to  show  that,  where  boundary  lines  have 
been  adopted  or  agreed  upon  between  ad- 
Joining  proprietors,  they  will  be  estopped 
from  denying  the  legal  existence  of  said 
boundary.  But  such  is  not  the  undisputed 
testimony.  However,  before  we  pass  to  that, 
on  the  first  proposition,  that  the  ejectment 
was  a  proper  remedy  in  this  case,  we  think 
the  undisputed  facts  show  that  there  was  not 
such  possession,  under  the  statute,  in  the 
appellant  or  her  grantors,  as  would  prevent 
this  action. 

On    the    question    of   estoppel,  conceding. 


without  deciding,  that  it  has  been  sufficiently 
pleaded,  and  that  Mrs.  Phinney  would  be 
bound  by  the  representations  of  her  husband, 
the  testimony  is  about  as  conflicting  as  testi- 
mony can  well  be.  There  is  some  testimony 
by  Mrs.  Campbell  and  her  daughter  with 
reference  to  the  representations  that  were 
made  by  Phinney  at  the  time  they  went  to 
purchase  the  place,  but  they  do  not  assume 
to.  be  very  definite.  It  is  certainly  not  suffi- 
cient to  overcome  the  presumption  that  the 
land  intended  to  be  sold  or  purchased  was 
the  land  described  without  any  ambiguity  in 
the  deed.  The  testimoiiy  of  Mr.  Bruce,  who 
was  the  purctiasing  agent  of  the  appellant, 
is  more  definite,  and,  if  uncontradicted  under 
proper  pleadings,  might  go  far  to  establish 
an  estoppel  in  pals.  Mr.  Bruce  rehearsed  a 
conversation  at  some  length,  but  stated  sub- 
stantially that  Mr.  Phinney  pointed  out  to 
him,  as  the  Barley  land,  the  land  in  con- 
troversy, with  the  oth«  portion  of  the  land; 
that  he  stated  to  Mr.  Phinney  that  he  was 
looking  at  it  with  a  view  to  buying  It,  and 
wanted  to  know  something  of  its  boundaries; 
and  that  Mr.  Phinney  told  him,  among  other 
things,  that  the  boundary  was  Indicated  by 
the  fence.  This  statement,  however,  is  con- 
tradicted by  Mr.  Phinney  himsdf.  His  testi- 
mony was  as  follows:  "When  he  first  came 
out  to  look  at  the  land,  he  himself  was  alone. 
The  ladles  were  not  with  him.  I  didn't  know 
who  he  was,  but  he  pointed  to  my  fences  .and 
asked,  'Is  this  the  division  between  the  farms?' 
And  I  don't  think  Bailey's  name  was  men- 
tioned, for  I  know  mine  was  not,  for  I  would 
have  asked  who  he  was;  and  I  looked  for  him 
to  say  more.  And  the  next  I  saw  of  him 
was  with  two  ladles.  I  found  that  the  ladles 
were  there  to  purchase  the  place.  I  knew 
it  was  for  sale,  and  I  wanted  to  make  the 
correction  after  I  made  the  statement;  and 
I  said  to  him,  'According  to  recent  survey  or 
correct  survey,  the  line  is  quite  a  way  south, 
and  state  this  for  your  information;'  and 
that  is  all  the  conversation  that  occurred, 
and  I  said  no  more."  If  it  be  true,  as  testi- 
fied by  Mr.  Phinney,  that  he  told  the  purchas- 
ing agent  that  the  line,  according  to  recent 
or  correct  survey,  was  quite  a  way  south, 
and  that  he  told  him  this  for  his  information. 
It  was  certainly  enough,  at  least,  to  put  the 
purchaser  upon  Investigation,  and  was,  in 
fact,  an  absolute  disclaimer  of  the  fact  that 
the  fence  was  really  the  division  line  between 
the  two  places. 

Neither  docs  the  record  bear  out  the  conten- 
tion that  this  fence  was  established  as  a  real 
boundary  or  division  line  between  the  two 
places,  without  regard  to  the  legal  calls  of  the 
deed;  for,  while  it  does  not  appear  that  the 
man  who  pointed  the  land  out  to  the  respond- 
ent Phinney  when  he  purchased  it  was  an  agent, 
or  in  any  way  connected  with  the  grantor.  Can- 
field,  it  can  fairly,  we  think,  be  gathered  from 
the  testimony  of  Phinney  himself  that  he 
thought  at  the  time  that  the  deed  called  for  the 
land   that  he  actually   occupied,   which  was 
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nortb  of  tills  fence.  That  Is  as  far  as  the  tes- 
timony goes.  There  is  no  testimony  showing 
tliat  It  was  the  intention  of  either  Phinney  or 
Barley,  the  respondent's  grantor,  to  arbitrarily 
and  conclusively  establish  the  division  line  along 
the  fence,  or  anywhere  outside  of  the  line 
called  for  by  the  deed.  In  fact,  the  testimony 
undlsputably  shows  that,  as  soon  as  the  mls- 
talce  in  the  survey  was  ascertained,  which  was 
is  1892  (and  the  deed  from  Barley  to  Mrs. 
Campbell  was  not  executed  and  the  sale  made 
until  1803),  the  new  survey  was  Immedlatdy 
recognized  and  respected,  and  Barley  waived 
all  his  rights  to  the  land  north  of  the  true 
line.  Barley  testified  that,  until  the  fall  of 
1802,  he  did  not  know  that  there  was  much  er- 
ror in  the  location  of  the  fence  line,  but  after- 
wards was  convinced  that  other  parties  had 
misinformed  him.  When  asked  to  state  when 
and  under  wliat  circumstances  he  first  luew 
definitely  the  location  of  the  true  boimdaiy  line 
between  his  land  and  that  of  the  respondents, 
his  answer  was:  "In  the  fall  of  1802,  Mr. 
Campbell,  siureyor.  New  Whatcom,  found  one 
of  the  bearing  trees,  and  told  me  of  it  I  then 
saw  it  for  myself,  made  the  measurements  from 
'  the  section  comer,  and  found  I  was  occupying 
some  of  J.  B.  Phinney's  land."  Now.  If  It  had 
been  the  understanding  between  these  adjoin- 
ing owners  that  the  line  which  they  established 
by  the  fence  was  to  have  been  the  actual  set- 
tled boundary  line  between  them,  Mr.  Barley 
would  not  have  Ix'en  interesting  himself  in  any 
measiuvments.  But  his  testimony  further  on 
shows  beyond  any  question  that  such  was  not 
the  understanding.  He  says:  "We  agreed  to 
let  said  tail  fence  remain  as  the  line  fence  tmtll 
the  proper  line  could  be  located.  I  never 
claimed  the  land  adjoining  Mr.  J.  B.  Phinney's 
rail  fence  after  finding  the'  proper  line  between 
us,  and  was  ready  to  give  it  up  at  any  time." 
To  the  query  whether  or  not  he  had  expressed 
any  such  willingness  to  Mr.  Phinney  or  any 
other  person,  his  answer  was:  "I  was  quite 
ready  for  the  fence  to  be  nwved,  and  stated  so 
to  Mr.  3.  B.  Phinney,  and  think  I  told  some  of 
our  neighbors  the  same."  It  is  evident  from 
this  testimony,  if  it  was  given  to  the  Jury  under 
proper  Instructions,  and  was  believed,  that  no 
agreement  had  ever  been  entered  Into  between 
the  respondent  and  Barley  which  would  tend 
to  establish  the  fact  that  the  respondent  bad 
waived  the  right  to  have  his  land  bounded  by 
the  true  line,  as  called  for  by  the  deed,  but 
that  the  exact  reverse  was  the  fact,  and  that 
Barley  disclaimed  any  right  to  the  possession 
of  the  land  in  dispute.  It  must  be  imcontra- 
dieted  that  the  appellant  could  not  stand  In 
any  more  favorable  position,  so  far  as  the 
rights  of  the  respondents  are  concerned,  than 
could  her  grantor;  so  that,  if  she  has  any  de- 
fense at  all,  it  would  be  that  founded  upon  the 
representations  that  she  alleges  were  made 
by  the  respondent;  and  as  we  have  before  said, 
even  conceding  that  this  defense  was  properly 
pleaded,  the  testimony  concerning  it  is  conflict- 


ing. These  questions  were  pr<^rly  submitted 
to  the  Jury,  and  on  this  appeal  most  be  deemed 
settled  by  the  verdict. 

We  think  no  fault  can  Xx  found  by  the  ap- 
pellants with  the  Instructions  given  by  the 
court  If  their  view  of  the  facts  was  borne  out 
by  the  testimony,  the  instructions  would  have 
warranted  a  verdict  In  their  behalf.  After  re- 
citing, in  substance,  the  afiSnnatlve  defense, 
the  court  instructed  the  Jury  as  follows:  "In 
regard  to  one  of  the  issues  which  I  mentioned 
to  you  In  the  pleadings  in  reference  to  tbeee 
defendants  relying  upon  some  disclosures  made 
by  Phinney  as  to  where  the  boundai7  line  be- 
tween these  two  places  was,  I  would  Instruct 
you  that  if  yon  find  from  tlie  evidence  that, 
prior  to  the  defendants'  buying  the  land  or 
taking  possession,  they  found  one  George  S. 
Barley  in  the  possession,  and,  before  buying 
the  same  of  him,  they  made  Inquiries,  either  In 
person  or  1^  agent,  of  the  plaintiff  John  B. 
Phinney  as  to  where  the  boundary  line  between 
said  Barley's  land  and  plaintiff's  land  existed, 
and  that  said  Phinney,  in  response,  pointed 
out  such  line  or  designated  such  line  on  the 
ground,  and  that  tite  defendants,  tielieving  the 
line  so  pointed  out  to  be  the  true  line,  purdiased 
the  land  from  Barley,  relying  upon  the  fact 
that  the  line  so  pointed  out  was  the  correct 
line,  and  the  plaintiff,  at  the  time  of  pointing 
out  such  line,  was  advised  where  the  legal  line 
was,  and  you  also  find  that  the  line  so  pointed 
out  by  the  plaintiff,  if  he  pointed  It  out,  was  a 
fence  dividing  plalntifirs  land  from  Barley's, 
then  the  plaintiff  is  bound  by  such  action,  and 
the  defendants  would  hold  the  land  up  to  this 
fence."  It  is  plain  to  see  that  under  this  In- 
struction, if  the  jury  believed  the  facts  to  be 
as  represented  by  i«)pellants,  a  verdict  In  their 
favor  would  have  been  inevitable.  Both  this 
instruction  and  the  others  wliich  the  court  gave 
were,  to  say  the  least,  as  favorable  to  the  aH>el- 
lants  as  they  ought  to  have  been  under  the  law 
governing  such  cases. 

There  is  one  objection  made  by  the  appel- 
lants to  the  introduction  of  the  testimony,  the 
acceptance  of  which  over  his  objection  be  al- 
leges as  error,  viz.  the  permitting  the  witness 
Phinney  to  state  a  conversation  with  Requa 
and  Barley.  We  think,  under  the  circum- 
stances of  the  dahn  made  by  appellants  of  the 
agreement  between  Barley  and  Phinney  in  re- 
gard to  the  establishment  of  this  line,  tbmt 
this  testimony  was  admissible. 

What  we  have  said  In  regard  to  the  conflict- 
ing cliaracter  of  the  testimony  answers  the  ob- 
jection of  the  appdiants  that  the  instruction  to 
the  jury  that  the  respondents  could  not  recover 
if  there  had  been  a  division  fence  between  them 
and  Barley,  or  if  respondents  had  pointed  out 
to  appellants  the  lands  as  belonging  to  Bar- 
ley, was  disregarded  by  the  Jury.  The  Jodg- 
ment  will  be  affirmed. 

HOYT,  C.  J.,  and  SCOTT,  ANDERS,  and 
GORDON,  JJ.,  concur. 
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FELKEK  T.  CITY  OF  NEW  WHATCOM. 
(Sapreme  Court  of  Washington.    Dec.  14, 1890.) 

JtUNICIfAI.  COKPOUATIOSS— Stueet  Impkotemksts 

—.Notice— Sale  of  Pkofertv  for  Nox- 
PAYMEXT  o»  A.8SESSMEST— Deed. 

1.  The  validity  of  a  notice  by  a  city  of  a  street 
improvement  is  not  affected  as  to  property  tax- 
able therefor  by  the  fact  that  in  a  second  publi- 
cation it  includes  au  additional  improvement 
not  aCfecfing  such  property. 

2.  Under  the  charter  of  the  city  of  Whatcom 
(Laws  1883,  c.  9),  providing  that  in  making 
street  improvements,  the  cost  of  which  is 
chargeable  on  abutting  property,  a  survey  shall 
be  first  made,  and  a  diagram  and  estimate  filed 
with  the  city  clerk  for  the  inspection  of  all 
persons  interested,  such  estimate  is  the  basis 
of  the  notice  of  the  improvement  required  to  be 
published,  and  it  is  not  necessary  tliat  the  no- 
tice should  set  out  the  particulars  as  to  the 
character  or  cost  of  the  improvement. 

3.  In  the  absence  of  cnarter  provision  re- 
<ialriug  it,  the  completion  of  a  street  improve- 
ment is  not  necessary  before  a  valid  sale  can  be 
made  of  property  for  nonpayment  of  an  assess- 
ment against  it  therefor. 

.  4.  The  assessment  and  sale  of  property  by  a 
city  for  a  street  improvement  in  the  name  of 
S.  D.  Henniug,  instead  of  S.  W.  Herring,  who 
was  the  true  owner,  is  not  such  an  inaccuracy 
as  will  render  the  proceedings  invalid. 

B.  Under  Laws  1883,  p.  153,  §  13  (Charter  of 
Whatcom),  providing  that  proceedings  for  the 
assessment  and  sale  of  property  for  street  im- 
provements should  be  governed  by  the  provi- 
sions of  the  Code  concerning  the  sale  of  real 
estate  for  delinquent  taxes,  a  deed  to  property 
sold  by  the  city  for  nonpayment  of  such  an  as- 
sessment was  properly  made  in  the  name  of  the 
territory. 

Appeal  from  superior  court,  Whatcom 
county;   John  R.  Winn,  Judge. 

Ejectment  by  G.  W.  Felker,  administra- 
tor, against  the  city  of  New  Whatcom. 
Judgment  for  defendant,  and  platntlil  ap- 
peals.    Affirmed. 

John  T.  Pldwell,  H.  J.  Miller,  and  S.  M. 
Brace,  for  appellant  D.  W.  Freeman,  for 
resi>ondent. 

DUNBAR,  J.  This  is  an  action  of  eject- 
ment, prosecuted  by  G.  W.  Felker,  as  ad- 
ministrator of  the  estate  of  Samuel  W.  Her- 
ring, deceased,  against  the  city  of  New 
Whatcom,  to  establish  title  to  and  recover 
possession  of  lot  5  in  block  33  in  said  city. 
This  land  was  sold  in  1884  for  an  assess- 
ment tax  bid  in  by  one  Pettlbone,  and  after- 
wards, by  legal  conveyance,  conveyed  to 
the  city  of  New  Whatcom.  Samuel  W.  Her- 
ring, who  was  the  owner  of  the  property, 
died  In  1879.  In  1894  the  appellant  was 
appointed  administrator  of  the  estate  of  S. 
W.  Herring,  deceased,  and  shortly  after  pro- 
ceeded to  bring  this  action.  The  appellant 
contends  that  the  tax  deed  made  to  Pettl- 
bone is  void,  and  conveyed  no  title,  for  the 
reasons,  as  alleged  by  him:  (1)  That  no  no- 
tice of  intention  to  improve  said  streets  was 
ever  given;  (2)  that  the  pretended  notice  to 
Improve  did  not  inform  the  property  owners 
of  the  materials  to  be  used  or  of  the  charac- 
ter of  work  proposed,  from  which  an  esti- 
mate of  the  cost  could  be  made;  (3)  that  no 


ordinance  was  ever  passed  fixing  the  time 
within  which  property  owners  might  com- 
ply in  making  the  Improvement;  (4)  that 
the  work  was  never  completed,  and  the 
property  owners  cannot  be  compelled  to 
pay  an  assessment  therefor;  (5)  that  the 
name  and  Initials  used  In  the  assessment 
and  sale  of  the  land  are  not  the  name  and 
Initials  of  the  owner;  (6)  that  the  tax  deed 
is  void  upon  its  face  in  not  being  made  in 
the  name  of  the  city  as  grantor.  The  sev- 
enth assignment,  under  the  view  we  take 
of  the  law,  need  not  necessarily  be  discuss- 
ed here.  No  statement  of  facts  has  been 
settled.  The  case  was  tried  by  a  Judge,  a 
jury  having  been  waived.  The  Judge  made 
findings  of  fact,  which  are  not  excepted  to, 
and  the  only  question  for  us  to  determine 
is  whether  or  not  the  findings  of  fact  Jus- 
tify the  conclusions  reached  by  the  lower 
CQurt;  the  lower  court  holding  that  the  city 
of  New  Whatcom  was  the  owner  in  fee 
simple  of  the  lot  in  dispute,  and  that  the 
plaintiff  has  no  interest  whatever  In  said 
lot.  The  court  found  that  the  city  of  New 
Whatcom  is  a  municipal  corporation;  that 
prior  to  the  22d  day  of  August,  1879,  Sam- 
uel W.  Herring  was  the  owner  In  fee  sim- 
ple of  the  lot;  that  on  March  14th  and  21st 
the  city  of  New  Whatcom  caused  a  notice 
to  he  published  in  the  newspaper  doing  the 
city  printing.  It  is  not  necessary  to  set  the 
notice  out  in  full  here,  but  the  Improve- 
ments to  be  made  were  described  as  fol- 
lows: "To  be  piled  and  planked,"  'and  tite 
other  street  "to  be  excavated  and  filled,  and 
the  whole  of  said  streets  to  be  sidewalked 
as  follows,"  describing  the  width  of  the 
sidewalks  on  the  different  streets.  Appel- 
lant contends  that  no  notice  of  intention  to 
improve  said  street  was  ever  given;  that 
theriB'  were  two  notices  published,  but  that 
the  second  notice  made  a  material  depar- 
ture from  and  alteration  In  the  first  by  add- 
ing the  words,  "between  B  street  and  the 
Colony  Wharf  Reserve";  that  this  made  a 
new  notice,  and  took  in  new  territory  for 
improvement,  and  the  former  publication 
was  without  effect.  We  do  not  think  there 
is  any  merit  in  this  contention.  The  notice 
of  the  street  Improvement  was  published 
March  14th  and  21st,  and  It  is  not  disputed 
that  the  property  in  question  was  properly 
described  in  that  notice,  and  the  property 
which  was  properly  described  Is  not  affect- 
ed by  a  further  publication  which  gives  no- 
tice of  an  improvement  not  given  in  the 
first  publication.  Notice  was  given  to  this 
property  owner  as  the  law  required,  and, 
if  any  one  can  complain  of  a  want  of  no- 
tice, it  is  the  owners  of  the  property  which 
was  omitted  from  the  first  notice  and  in- 
cluded only  In  the  last.  The  owner  of  this 
particular  property  had  longer  notice  than 
the  law  required  of  the  city's  intention  to 
improve  this  street  by  the  publication  of  the 
notice  on  the  14tb  and  21st  of  March. 
The  next  proposition— that  the  noti<ie  did 
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not  inform  the  property  owner  of  the  mate- 
rials to  be  used,  or  of  the  character  of  work 
proposed,  from  which  an  estimate  of  the 
cost  could  be  made— Is  based  largely  upon 
the  decision  of  this  court  In  Buckley  v.  City 
of  Tttcoma,  9  Wash.  253,  37  Pac.  441;  but, 
while  we  would  not  extend  the  doctrine  an- 
nounced in  that  case  as  against  a  municipal 
corporation,  we  do  not  think  that  that  case 
is  applicable  to  the  one  at  bar.  Under  the 
Tacoma  charter  the  first  step  required  was 
the  passing  of  the  resolution  stating  the  in- 
tention of  the  council  to  improve  the  street, 
and  the  kind  of  improvement  to  be  made; 
but  under  the  charter  of  the  city  of  What- 
com tlie  first  step  is  a  survey,  diagram,  and 
estimate.  This  estimate  is  filed  in  the  office 
of  the  city  clerk  under  the  provisions  of 
section  1,  c.  9,  p.  151,  Laws  1883,  for  the 
inspection  of  all  persons  interested,  and  is 
really  the  basis  of  the  notice  that  is  pub- 
lished; and  the  notice  refers  to  the  dia- 
gram, survey,  and  estimate,  and  all  the  in- 
formation that  could  be  furnished  by  the 
diagram  is  made  a  part  of  the  notice  and 
furnished  by  the  notice,  so  that  the  owner 
of  the  property  has  an  opportunity  to  ob- 
tain all  necessary  knowledge  as  to  the  char- 
acter and  cost  of  the  Improvement.  The 
finding  shows  that  the  city  made  a  tabu- 
lated list  of  all  the  lands  to  be  assessed, 
showing  the  value,  etc.,  which  was  requir- 
ed by  the  law,  and  from  this  list  there  was 
no  difficulty  in  the  property  owner  deter- 
mining liow  much  would  be  assessed  upon 
his  property;  that  it  showed  what  amount 
was  proportioned  against  the  lot  in  contro- 
versy; and  that,  the  same  not  being  paid 
within  the  time  required  by  law,  the  clerk 
of  the  city,  under  orders  of  the  city  council, 
issued  an  order  to  the  marshal  of  said  city 
commanding  him  to  sell  said  lot;  flnds'that 
said  lot  was  never  redeemed,  and  that  the 
city  executed  to  Pettibone  a  deed,  and  that 
Pettibone  went  into  the  immediate  posses- 
sion of  the  lot  under  the  deed.  The  owner 
of  the  lot,  then,  under  these  findings,  we 
think  had  notice  of  this  improvement.  He 
had  sufficient  notice  before  the  work  com- 
menced, and  under  section  5  of  c.  9  of  the 
charter  of  the  city  of  Whatcom,  if  he  con- 
sidered himself  aggrieved  by  the  appraise- 
ment and  assessment,  he  could  apply  to  the 
council  for  a  modification  of  said  assess- 
ment, which  the  council  was  authorized  by 
law  to  modify  as  seemed  to  them  best,  and 
there  Is  nothing  as  shown  by  the  findings 
in  this  case  that  would  warrant  the  asser- 
tion that  the  owner  was  in  any  way  de- 
prived of  his  right  to  make  the  improve- 
ment In  front  of  his  property  if  he  had  de- 
sired to  do  so  within  the  time  allowed  him. 
We  fuUy  agree  with  the  counsel  for  appel- 
lant that  where  there  is  an  entire  failure 
to  perform  a  jurisdictional  act  in  the  time 
required,  the  city  council  has  no  authority 
to  proceed  with  the  work;  but  we  do  not 
think  that  the  law  announced  is  applicable 


to  this  case.  It  is  found  by  the  court  that 
all  the  other  notices  relative  to  the  improve- 
ment and  required  by  the  charter  were  reg- 
ularly given  and  duly  published. 

The  fourth  assignment  is  that  the  wort 
was  never  completed,  and  that  the  property 
owners  cannot  be  compelled  to  pay  an  as- 
sessment therefor.  On  that  proposition  the 
finding  of  the  court  is:  "That  all  the  work 
in  assessment  district  No.  3  was  cofnpleted, 
according  to  the  aforesaid  ordinances,  no- 
tices, etc.,  excepting  that  no  sidewalks  were 
laid  down  in  said  district.  That  as  much 
work  was  done  in  front  of  this  property, 
the  aforesaid  lot  5,  block  33,  as  anywhere 
in  the  district.  That  the  reason  the  side- 
walk was  not  laid  in  accordance  with  the 
plans,  specifications,  notices,  and  ordinan- 
ces was  because  the  estimate  of  the  engi- 
neer was  exhausted,  the  work  being  done 
by  days'  labor.  After  the  issuance  of  the 
certificate  of  purchase  to  C.  J.  Pettibone, . 
the  work  was  completed;  an3  that  there  is 
now  a  good  sidewalk  and  pavement  the  en- 
tire length  of  the  streets  included  In  dis- 
trict No.  3,  and  the  same  was  done  without 
additional  cost  to  S.  W.  Herring,  his  heirs 
or  personal  representatives,  nor  is  tne  same 
now  a  charge  against  this  lot  5,  block  33." 
We  do  not  find  anything  in  the  charter  re- 
quiring the  work  to  be  completed  before  the 
sale  of  the  property.  The  council  was  re- 
quired to  levy  an  assessment  when  the  stip- 
ulated statement  had  been  proved.  This 
was  done,  and  the  assessment  roU  was  de- 
livered to  the  city  treasurer,  and,  if  the 
property  owners  did  not  pay  within  10  days, 
the  council  was  authorized  to  issue  a  war- 
rant of  collection  to  the  marshal,  and  re- 
quire him  to  forthwith  sell  the  property  for 
assessments.  The  finding  of  the  court, 
however,  in  relation  to  the  work  having 
been  finished  without  any  additional  ex- 
pense to  the  owner,  and  that  it  is  not  a  lien 
upon  the  land,  is  a  sufficient  answer  to  this 
assignment. 

It  seems,  however,  that  the  property  was 
listed  In  the  name  of  S.  D.  Henning,  In- 
stead of  the  name  of  S.  W.  Herring,  and  St 
Is  Insisted  by  the  appellant  that  these 
names  do  not  fall  under  the  rule  of  idem 
sonans.  The  recitals  in  the  deed  contain 
the  name  of  S.  D.  Tanning  Instead  of  S.  I>. 
Henning  in  one  place,  but  further  on  the 
right,  title,  interest,  and  property  of  S.  D. 
Henning  is  conveyed  by  the  deed,  so  that 
the  only  important  question  to  our  minds 
is  whether  8.  D.  Henning  Is  sufficiently  like 
S.  W.  Herring  to  make  them  idem  sonanii. 
We  have  examined  all  the  authorities  cited 
by  appellant  and  respondent  on  this  propo- 
sition, and  we  think  that  the  discrepancy, 
slight  as  it  is,  between  Henning  and  Her- 
ring, ought  not  to  defeat  the  respondent's 
title  In  this  case;  and  nearly  all  the  ctset. 
bold  that  the  difference  In  the  middle  initial 
of  names  is  not  material.  A  great  many 
cases  hold  that  it  is  not  necessary  that  tta« 
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property  should  be  listed  in  the  name  of 
the  owner  at  all.  We  held  to  the  contrary 
in  Baer  v.  Choir,  7  Wash.  C31,  32  Pac.  776, 
and  36  Pac.  280,  but  that  was  in  the  case 
of  a  general  tax.  It  is  doubtful  if  the  same 
rule  ought  to  apply  in  cases  of  street  as- 
sessments. Mr.  Elliott,  in  bis  woric  on 
Roads  and  Streets  (pages  431,  432),  after 
stating  that  a  reasonably  certain  descrip- 
tion is  all  that  Is  required,  because  It  is  not 
Just  to  assume  that  the  proceedings  are 
necessarily  hostile  to  the  interests  of  the 
property  owners,  because  the  law  which 
authorizes  them  to  levy  the  assessment  pro- 
ceeds upon  the  theory  that  the  improve- 
ment is  for  the  benefit  of  the  owners  of  the 
property  assessed,  goes  on  to  say:  "The  per- 
sons against  whose  property  the  assess- 
ment is  directed  should  be  identified  in  some 
appropriate  method,  and  this  is  generally 
done  by  naming  them.  It  is  obvious,  how- 
ever, that  It  is  not  always  possible  to  accu- 
rately name  the  owners;  and  where  this  is 
80  it  seems  unjust  to  deny  any  force  to  the 
assessment.  If  the  property  is  well  describ- 
ed, and  the  officers  have  done  all  that  rea- 
sonable diligence  enabled  them  to  do,  the 
assessment  should  be  upheld.  Immaterial 
inaccuracies  in  naming  the  owners  ought 
not  to  be  allowed  to  defeat  the  proceedings. 
Where  the  assessment  is  made  by  a  munic- 
ipal corporation,  and  for  the  improvement 
of  a  street,  there  is  much  reason  for  giving 
little  weight  to  errors  In  names  if  the  prop- 
erty assessed  Is  properly  described,  since 
from  the  nature  of  the  proceedings  and  the 
character  of  the  improvement  It  Is  hardly 
conceivable  that  an  owner  can  be  Ignorant 
of  what  has  been  done;  and,  <f  he  knows 
the  facts,  he  must  know,  as  a  matter  of  law, 
that  his  property  is  liable  for  the  assess- 
ment." We  think  the  deed  was  properly 
made,  under  the  provisions  of  the  law,  in 
the  name  of  the  territory.  With  this  view 
of  the  legality  of  the  tax  title,  it  becomes 
unnecessary  to  enter  into  a  discussion  of 
the  questions  raised  in  defense  by  the  re- 
spondent.    The  Judgment  will  be  affirmed. 

HOYT,  C.  J.,  and  SCOTT,  ANDERS,  and 
GORDON,  JJ.,  concur. 


<1$  Wash.  1S5) 

DOOLY  V.  HANOVER  FIRE  INS.  CO.  OF 

NEW  YORK. 

(Supreme  Court  of  Washington.     Dec.  10, 

1896.) 

PiRB  Insdbasce — Conditions  in  Polict— Proof 

OF  Loss. 

1.  A  policy  containing  a  condition  that  it  shall 
be  void  "if  the  subject  of  insurance  be  •  ♦  • 
on  ground  not  owned  by  the  insured  in  fee  sim- 
ple is  not  vitiated  by  the  fact  that  the  insured 
had  not  ret-eired  a  deed  from  his  vendor,  though 
l>c  had  iiairt  the  price  in  full,  where  the  insured 
was  asked  no  questions  concerning  the  title, 
and  made  no  representations  relative  thereto 
with  the  intent  to  deceive. 

2.  No  proof  of  losR  is  necessary  when  the  in- 
surer disclaims  liability. 


Appeal  from  superior  court,  Yakima  coun- 
ty; Carroll  B.  Graves,  Judge. 

Action  by  E.  W.  Dooly  against  the  Han- 
over Fire  Insurance  Company  of  New  York 
to  recover  on  a  flre  insurance  policy.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

H.  J.  Snlvely  and  Fred  Miller,  for  appel- 
lant.   Reavis  &  Englehart,  for  respondent. 

DUNBAR,  J.  This  action  was  brought  In 
the  superior  court  of  Yakima  county  by  the 
plaintiff  (appellant  herein)  to  recover  from 
the  respondent  upon  an  insurance  policy. 
The  policy  was  issued  on  the  12th  day  of 
June,  1885,  in  consideration  of  the  payment 
by  the  plalntift  to  the  defendant  of  the  pre- 
mium of  $33.80,  the  amoimt  of  the  policy 
being  $1,000  upon  building,  $200  upon  furni- 
ture and  fixtutes,  and  $1,(XX)  upon  stock  of 
wines,  liquors,  and  cigars.  The  lot  upon 
which  the  property  insured  was  situated 
was  held  by  plaintiff  under  a  contract  of 
purchase  with  one  Walter  N.  Granger,  a 
trustee.  The  plaintiff  testified  that,  at  the 
time  of  the  issue  of  the  policy,  he  had  paid 
the  purchase  price  In  full,  and  was  entitled 
to  a  deed  therefor.  The  building  was  burn- 
ed, and  a  certain  amount  of  fixtures,  and 
stock  of  wines,  liquors,  etc.,  destroyed.  No 
adjustment  could  be  made,  and  suit  was 
brought  to  recover  the  amount  of  the  policy. 

The  defense  in  this  action,  so  far  as  it  is 
necessary  to  discuss  it  here,  was  based  upon 
a  condition  In  the  policy  which  was  as  fol- 
lows: "This  entire  policy,  unless  otherwise 
provided  by  agreement  indorsed  hereon  or 
added  hereto,  shall  be  void,  if  the  interest  of 
the  insured  In  the  property  covered  by  said 
policy  be  other  than  unconditional  or  soie 
ownership,  or  if  the  subject  of  insurance  be 
a  building  on  ground  not  owned  by  the  in- 
sured in  fee  simple,  or  if  the  subject  of  insur- 
ance be  personal  property,  and  be  or  become 
incumbered  by  chattel  mortgages."  This 
provision  of  the  policy  was  especially  plead- 
ed, and  upon  the  close  of  plaintiffs  testi- 
mony, on  motion  of  the  appellant,  the  case 
was  taken  from  the  Jury,  and  dismissed,  at 
plaintiff's  cost.  No  written  application  was 
made  for  this  policy,  and  the  undisputed 
testimony  Is  that  no  questions  were  asked 
the  insured  concerning  the  title  to  the  land.  - 
It  also  developed  in  the  trial  of  this  cause 
that  there  was  a  mortgage  upon  certain  of 
the  goods,  but  the  testimony  of  the  plaintifC 
was  to  the  effect  that  he  made  this  known 
to  the  agent  of  the  insured.  The  testimony 
was  as  follows:  "Q.  What  did  you  say 
about  this  mortgage?  A.  He  wanted  to 
know  whether  the  property  was  incumbered, 
and  I  said  it  was,  and  he  wanted  to  know 
for  how  much,  and  I  told  him  I  couldn't  tell 
without  looldng  it  up,— there  was  a  mortgage 
on  the  Zillah  property  and  a  mortgage  on  the 
North  Yakima  property  to  satisfy  a  debt  of 
Rothchild  Brothers.     *     •     •     Q.    Did  he 
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ask  you  anything  about  Uie  ownership  of  the 
property?  A.  No,  sir.  Q.  Did  you  make 
any  statement  whatsoever  about  the  owner- 
ship of  the  property?  A.  No,  sir."  Further 
on,  in  direct  examination,  after  being  re- 
called, the  following  appears:  "Q.  Who  was 
the  owner  of  this  property  that  was  destroy- 
ed? A.  I  was.  Q.  Both  the  real  property 
and  the  personal  property?  A.  Yes,  sir.  Q. 
And  the  buildings?  A.  Yes,  sir.  Q.  Now, 
I  want  to  ask  this  question,— I  am  not  sure 
that  I  covered  It  entirely:  Did  you  make  any 
statement  to  Mr.  Leeper;  that  is,  the  agent? 
I  believe  I  asked  you  whether  he  asked  you 
any  questions  about  the  title.  A.  Yes,  sir. 
Q.  And  his  answer  was  'No.'  Did  you  make 
any  statement  to  him  about  the  title?  A. 
No,  sir.  Q.  None  whatever?  A.  No  more 
than  I  told  him  there  was  a  mortgage  upon 
the  property.  Q.  Did  you  make  any  state- 
ment except  about  this  moftgage  on  the 
property,— this  mortgage  to  Rothchlld  Broth- 
ers?   A.  That  is  ail." 

There  having  been  no  written  application 
in  which  questions  were  asked  and  answer- 
ed concerning  the  status  of  the  property,  we 
think,  under  the  authorities,  and  as  a  ques- 
tion of  right,  that  this  condition,  which  is 
injected  into  the  policy  among  numerous 
other  conditions,  more  or  less  technical,  and 
hard  to  understand  by  the  ordinary  mind, 
ought  not  to  prevent  a  recovery,  in  the  ab- 
sence of  any  misrepresentation  on  the  part 
of  the  insured.  The  insured  as  a  matter  of 
fact  ordinarily  knows  nothing  about  the  pol- 
icy until  it  is  made  out  and  returned  to  him, 
after  the  payments  for  the  same  have  been 
made  to  the  agent  at  the  time  the  contract 
was  made;  and  the  insurer,  having  failed  to 
obtain  this  information,  must  be  held  to  have 
done  so  at  its  peril.  Even  where  an  appllcv 
tion  has  been  made,  which  is  the  instrument 
to  which  the  insured's  attention  Is  especially 
called,  and  upon  which  be  relies,  it  is  held 
that,  where  the  language  of  the  questions 
contained  in  the  application  calls  for  an- 
swers which  may  be  to  some  extent  a  mat- 
ter of  opinion,  if  the  insured  answers  in  good 
faith,  be  will  be  excused,  though  he  does  not 
give  the  desired  answer.  May,  Ins.  §  166. 
The  ordinary  layman  is  not  presumed  to 
know  what  a  fee-simple  title  is,  and,  in  the 
absence  of  any  questions  which  would  tend 
•  to  enlighten  him  as  to  the  true  deflnitlon.of 
that  phrase,  he  might  very  well  conclude 
that  be  was  the  owner  in  fee  simple 
If  he  was  the  owner  and  in  possession,  and 
had  such  title  to  the  property  as  is  tes- 
tified to  by  the  assured  in  this  case.  Much 
more  liberally  ought  the  language  to  be  con- 
strued when  it  is  found  in  the  policy  alone, 
and  not  In  an  application,  to  which  the  as- 
sured is  directly  a  party.  "The  Issuing  of  a 
policy,"  says  Mr.  May,  in  the  section  above 
referred  to,  "on  an  application  which,  with- 
out fraud,  contains  no  answer  to  certain 
questions,  is  a  waiver  of  answer  to  those 
questions,  even  though,  in  answer  to  another 


question,  the  Insured  may  have  said  there 
were  'no  other  circumstances  affecting  the 
risk';  and,  to  avoid  the  policy  in  such  cases, 
the  insurers  must  prove  untrue  statements 
other  than  those  inquired  atwut"  The  rule 
as  announced  by  Wood,  Ins.  .8  212,  is  as  fol- 
lows: "When  no  inquiries  are  made,  the  in- 
tention of  the  insured  becomes  material,  and, 
in  order  to  avoid  the  policy,  they  must  find, 
not  only  that  the  matter  was  material,  but 
also  that  It  was  Intentionally  fraudulently 
concealed."  And  in  Insurance  Co.  v.  Bacb- 
ler  (Neb.)  62  N.  W.  911,  it  was  held  that 
"where  the  Insured  was  not  questioned  as  to 
incumbrances  on  his  property,  and  did  not 
Intentionally  conceal  the  facts,  the  existence 
of  a  mortgage  thereon  did  not  invalidate  the 
policy,"— following  "Van  Kirk  v.  Insurance 
Co.  (Wis.)  48  N.  W.  798.  The  court  In  that 
case  found  that  the  existence  of  the  mort- 
gage on  the  property  was  a  fact  material  to 
the  risk,  but  that,  no  inquiries  having  been 
made  by  the  agent  of  the  Insurance  company 
as  to  the  condition  of  the  title  to  the  proper- 
ty, and  the  insured  having  said  nothing  about 
tlie  existence  of  the  mortgage  for  the  reason 
that  he  did  not  know  that  It  was  his  duty  to 
disclose  the  existence  of  the  mortgage,  it  was 
tot,  under  the  circumstances,  a  representa- 
tion that  tlie  insured  property  was  free  from 
tiie  mortgage.  In  O'Brien  v.  Insurance  Co. 
(Mieh.)  17  N.  W.  726,  It  was  held  that  "where 
iusurance  is  applied  for  orally,  and  the  appli- 
cant is  unaware  of  any  provision  In  the  poli- 
cy regarding  incumbrances,  and  is  not  guilty 
of  any  misleading  conduct,  his  bare  silence 
cannot  be  deemed  a  misrepresentation;  and 
if  the  agent  in  such  a  case  did  not  read  the 
policy  to  the  applicant,  or  call  his  attention 
to  the  clause  relating  to  incumbrances,  the 
existence  of  a  mortgage  would  be  no  impedi- 
ment to  a  recovery  from  the  insurance  com- 
pany." "If  an  Insurer,"  said  the  court,  "is  ap- 
parently Indifferent  whether  a  property  is 
unincumbered,  and  is  content  to  Insure  with- 
out in  any  way  suggesting  an  Interest  in  the 
question,  the  bare  silence  of  the  applicant 
upon  it  cannot  be  deemed  a  misrepresenta- 
tion." In  Clark  v.  Insurance  Co.,  8  How. 
235,  after  giving  the  general  rule  concern- 
ing the  answering  of  questions,  the  cotirt 
says:  "But  the  relation  of  the  parties  seems 
entirely  changed  if  the  insurer  asks  no  infor- 
mation and  the  insured  makes  no  represen- 
tations. That  is  the  chief  novelty  in  this 
question,  as  hypothetlcally  stated  in  the  bill 
of  exceptions.  We  think  that  the  governing 
test  on  it  must  be  this:  It  must  be  presumed 
that  the  Insurer  has,  in  person  or  by  agent, 
in  such  a  case,  obtained  all  the  Information 
desired  as  to  the  premises  Insured,  or  ven- 
tures to  take  the  risk  without  it,  and  that  the 
insured,  being  asked  nothing,  has  a  right  to 
presume  that  nothing  on  the  risk  Is  desired 
from  him."  And  further  on  the  court  says: 
"But  when  representations  are  not  asked  or 
given,  and  with  only  this  general  knowledge 
the  insurer  chooses  to  assume  the  risk,  be 
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must,  In  point  of  law,  be  deemed  to  do  it  at 
his  peril.  'With  this  Icnowledge,  and  with- 
out aslciag  a  question,  the  defendant  under- 
wrote; and  by  so  doing  he  took  the  knowl- 
edge pf  the  state  of  the  place  upon  himself,' 
etc.,"— ciHng  1  Marsh.  Ins.  481,  482;  Carter 
T.  Boebni,  3  Burrows,  1905.  And  a  distinc- 
tion is  made  between  cases  of  fire  Insurance 
and  of  marine  insurance,  because,  in  the  case 
of  fire  insurance,  the  subject  insured  is  us- 
ually situated  on  land,  and  nearer,  so  as  to 
be  examined  more  easily  by  the  company  or 
its  agents,  and  the  circumstances  connected 
Willi  it  are  more  uniform,  and  better  known 
to  all.  To  sustain  this  is  cited  Jolly's  Adm'rs 
V.  Society,  1  Har.  &  G.  295;  Burritt  v.  Insur- 
ance Co.,  5  mil,  192.  The  pame  doctrine 
was  announced  in  Washington  Mills  Emery 
Manuf  g  Co.  t.  Weymouth  &  Bralntree  Mut 
Fire  Ins.  Co.,  135  Mass.  503,  where  the  court, 
in  the  course  of  its  argument,  said:  "The 
plaintiff  made  no  misrepresentations  and  no 
concealment  as  to  Its  title.  The  policy  is 
upon  the  buildings.  The  defendant  saw  fit 
to  issue  this  policy  without  any  specific  in- 
quiries of  the  plaintiff  as  to  the  title  to  the 
land,  and  without  any  representations  by  the 
plaintiff  upon  this  point  It  was  its  own 
carelessness,  and  it  cannot  avoid  the  policy 
without  proving  intentional  misrepresenta- 
tion or  concealment  on  the  part  of  the  plain- 
tiff. An  innocent  failure  to  communicate 
f.icts  about  which  the  plaintiff  was  not  asked 
will  not  have  this  effect,"— citing  many  prior 
Massachusetts  cases.  A  great  many  other 
cases  might  be  cited  to  sustain  this  doctrine. 
It  is  true  that  the  cases  are  not  entirely  uni- 
form on  this  proposition,  but  we  think  the 
great  weight  of  authority  and  the  better  rea- 
soning sustains  the  appellant's  contention. 

So  far  as  the  question  of  notice  of  proof 
was  concerned,  the  testimony  was  over- 
whelming that  the  company  had  disclaimed 
responsibility  for  the  loss.  Under  such  cir- 
cumstances, no  proof  was  necessary.  The 
Judgment  will  be  reversed,  with  instructions 
to  overrule  the  motion  for  a  nonsuit 

HOYT,  C.  J.,  and  SCOTT,  GORDON,  and 
ANDERS,  JJ.,  concur. 


(16  Waab.  215) 

INTERSTATE  SAVINGS  &  LOAN  ASS'N 
V.  CAIRNS  et  al. 

(Supreme  Court  of  Washington.     Dec.  15, 
1896.) 

MoBTOAOE— Payment. 
Where  the  amounts  paid  by  a  mortgagor 
to  a  buildinf;  and  loan  association  as  interest 
and  dues  were  equal  to  the  amount  which  the 
mortgage  was  given  to  secure,  a  complaint  for 
foreclosure  will  not  be  sustained. 

Appeal  from  superior  court,  Snohomish 
county;  John  C.  Denney,  Judge. 

Action  by  the  Interstate  Savings  &  Loan 
Association,  a  corporation,  against  Edward 
Cairns  and  others,  to  foreclose  a  mortgage. 


Prom  a  decree  In  favor  of  defendants,  plain- 
tiff appeals.    Affirmed. 

The  findings  of  fact  upon  which  question 
is  raised  upon  this  appeal  are  as  follows, 
the  other  findings  being  merely  formal:  "(2) 
That  Ewen  K.  Crosby,  since  deceased,  of 
whose  estate  the  defendant  David  R.  Crosby 
is  the  duly  appointed,  qualified,  and  acting 
administrator,  and  the  defendant  Edward 
Cairns,  became  members  of  the  plaintiff  as- 
sociation by  subscribing  for  and  receiving 
twenty  (20)  shares  of  Its  capital  stock,  un- 
der date  June  10, 1889;  and,  by  reason  there- 
of, the  said  Ewen  K.  Crosby  and  Edward 
Cairns  were  entitled  to  borrow  from  the 
plaintiff,  upon  assigning  to  the  plaintiff  said 
stock  as  collateral  security  for  any  loan  that 
might  be  made  by  said  Cairns  and  Crosby 
from  said  plaintiff,  and.  In  addition  thereto, 
giving  to  plaintiff  such  additional  real  estate 
security  as  it  might  require  and  approve.  .  (3) 
That  on  September  10,  1889,  the  said  Cairns 
and  Crosby,  for  the  purpose  of  procuring  a 
loan  from  the  plaintiff  to  the  amount  of  fif- 
teen hundred  ($1,500)  dollars,  assigned  to  the 
plaintiff  their  said  twenty  (20)  shares  of 
stock,  and  executed  and  delivered  to  plain- 
tiff their  certain  promissory  note  dated  on 
that  day,  wherein  and  whereby  they  jointly 
promised  to  pay  to  the  plaintiff  sixty-six  (06) 
months  after  said  date,  for  value  received, 
the  said  sum  of  fifteen  hundred  ($1,500)  dol- 
lars, with  interest  thereon  at  6  per  cent,  per 
annum,  and  premium  thereon  at  7  per  cent, 
per  annum,  both  payable  on  or  before  the 
tenth  day  of  each  month;  and,  contempora- 
neously with  the  execution  and  delivery  of 
said  note,  said  Edward  Calms  and  Ewen  K. 
Crosby,  and  the  defendant  Lillian  Crosby, 
wife  of  said  Ewen  K.  Crosby,  executed  and 
delivered  to  plaintiff  their  certain  mortgage, 
covering  lots  one  (1)  and  two  (2)  in  block 
twelve  (12)  of  Snohomish  City,  eastern  part, 
in  Snohomish  county,  Washington  territory 
(now  state),  which  said  mortgage  was  duly 
acknowledged  and  certified,  and  afterwards, 
on  September  24,  1889,  was  duly  filed  for 
record  in  the  ofllce  of  the  auditor  of  said 
county,  and  was  recorded  in  Volume  6  of 
mortgages,  at  pages  350  to  359;  and,  upon 
giving  said  note  and  said  security,  the  said 
Calms  and  Crosby  received  from  plaintiff  the 
said  loan.  •  •  •  (6)  That  said  Cairns  and 
Crosby,  by  themselves  and  by  the  personal 
representatives  of  said  Crosby,  paid  to  the 
plaintiff  on  account  of  said  loan,  in  numer- 
ous installments,  beginning  at  the  time  of 
receiving  said  loan,  and  ending  on  the  15th 
day  of  April,  1885,  the  sum  of  twenty-one 
hundred  and  fifty-seven  and  70-100  (|2,- 
157.70)  dollars,  which  said  sum,  paid  as  it 
was  paid,  as  aforesaid,  fully  repaid  the  said 
loan  of  fifteen  hundred  ($1,500)  dollars,  with 
interest  thereon  at  six  per  cent,  per  annum, 
and  premium  at  seven  per  cent  per  annum 
from  the  date  of  its  execution,  and  left  a 
balance  in  excess  of  said  sum  of  more  than 
seventy-five    ($75)    dollars.      (7)   That    the 
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plaintiff,  by  and  through  Its  duly-authorized 
agent,  John  B.  Ault,  solicited  said  loan  from 
said  Cairns  and  Cfosby,  and,  to  Induce  them 
to  make  said  loan,  the  said  Ault  represented 
to  them  that,  after  giving  said  security  as 
aforesaid,  they  would  repay  said  loan  In  full, 
by  making  to  plaintiff  slxty-slx  (60)  monthly 
payments  of  thirty-one  and  25-100  ($31.25) 
dollars  each,  together  with  a  small  fine  for 
each  month.  In  which  they  might  default  in 
prompt  payment;  that  the  plaintifC  never 
showed,  nor  caused  to  be  shown  to  the  said 
Cairns  and  Crosby,  or  either  of  them,  its  by- 
laws or  any  of  the  literature  promulgated 
by  it  prior  to  the  execution  of  the  papers 
hereinbefore  mentioned;  that  the  said  Cairns 
and  Crosby  relied  upon  the  representations 
of  said  Ault  In  making  said  loan;  and  that 
they  did  since,  and  long  prior  to  the  com- 
mencement of  this  action,  and  prior  to  the 
15th  day  of  April,  1805,  fully  repay  said  loan 
in  accordance  with  such  representations,—!. 
e.  they  paid  in  excess  of  sixty-six  (60)  month- 
ly payments  of  thirty-one  and  25-100  ($31.25) 
dollars  each,  and  all  flues  properly  charge- 
able to  them." 

The  following  are  the  court's  conclusions 
of  law;  "(1)  That,  by  reason  of  the  matters 
and  things  set  forth  in  the  foregoing  findings 
of  fact,  the  defendants  Cairns  and  Crosby 
became  Indebted  to  the  plaintiff  on  the  10th 
day  of  September,  1880,  in  the  sum  of  fifteen 
hundred  ($1,500)  dollars,  with  Interest  there- 
on and  premium  thereon  payable  at  the  rate 
of  six  and  seven  per  cent,  per  annum,  re- 
si)ectively;  that  prior  to  the  15th  day  of 
April,  1892,  the  said  Cairns  and  Crosby  paid, 
and  caused  to  be  paid,  the  full  amount  of 
their  said  Indebtedness  to  plaintiff,  and  were 
thereupon  entitled  to  the  cancellation  of  the 
note  mentioned  In  the  foregoing  findings  of 
fact,  and  to  a  complete  release  and  discharge 
of  the  mortgage  therein  mentioned." 

The  appellant  duly  served  and  filed  its  ex- 
ceptions to  the  findings  and  conclusions,  as 
follows:  "(1)  The  plaintiff  excepts  to  so 
much  of  the  second  finding  of  fact  as  reads 
as  follows:  'And,  by  reason  thereof,  the  said 
Ewen  K.  Crosby  and  Edward  Cairns  were 
entitled  to  borrow  from  the  plaintiff,  upon 
assigning  to  plaintiff  said  stock  as  collateral 
security  for  any  loan  that  might  be  made  by 
said  Cairns  and  Crosby  from  said  plaintiff, 
and.  In  addition  thereto,  giving  to  plaintiff 
such  additional  real  estate  security  as  It 
might  require  and  approve.'  (2)  The  plain- 
tiff excepts  to  the  third  paragraph  of  the 
findings  of  fact  In  so  far  as  It  finds  that  the 
said  loan  of  $1,500  was  to  be  repaid  sixty-six 
months  after  it  was  made.  (3)  Plaintiff  ex- 
cepts to  paragraph  six  of  the  findings  of 
fact,  which  reads  as  follows  [given  above], 
and  to  each  and  every  part  thereof.  (4)  The 
plaintiff  excepts  to  the  seventh  finding  of 
fact,  which  reads  as  follows  [given  above], 
and  to  each  and  every  part  thereof.  (5)  The 
plaintiff  fui-ther  excepts  to  that  portion  of 
the  conclusions  of  law  which  reads  as  fol- 


lows: Thit  prior  to  the  15th  day  of  April, 
1895,  the  said  Cairns  and  Crosby  paid,  and 
caused  to  be  paid,  the  full  amount  of  their 
said  Indebtedness  to  plaintiff,  and  were 
thereupon  entitled  to  the  cancellation  of  the 
note  mentioned  In  the  foregoing  findings  of 
fact,  and  to  a  complete  release  and  discharge 
of  the  mortgage  therein  mentioned.' " 

Shank  &  Smith,  for  appellant  Coleman  & 
Hart,  for  respondents. 

PER  CURIAM.  An  examination  of  the 
record  in  this  case  satisfies  us  that  the  find- 
ings of  fact  made  by  the  court  below  were 
Justified  by  the  testimony,  and  that  the  con- 
clusions of  law  announced  were  justified  by 
the  findings.  The  defendants,  according  to 
the  undisputed  testimony,  borrowed  this 
money  on  the  representations  of  an  agent  of 
the  plaintiff.  The  obligation  which  they  sign- 
ed was  properly  construed  by  the  court,  and 
the  method  of  computation  that  was  adopted 
was  the  method  which  carried  out  the  In- 
tention of  the  parties  to  the  contract  The 
judgment  will  be  aflirmed. 


(67  Kan.  Sffi) 
LAWRENCE  v.  ATCHISON,  T.  &  S.  F. 

R.  CO. 
(Supreme  Court  of  Kansas.    Jan.  8,  1897.) 
Review  on  Appeal. 
In  case  of  a  personal  injury  by  a  collision 
with  a  locomotive  engine  and  train  at  a  highway 
crossing,  where  the  answers  of  the  jury  to  partic- 
ular questions  of  fact  show  contributory  negli- 
gence on  the  part  of  the  plaintiff,  and  the  general 
verdict  is  for  the  defendant,  and  only  a  part  of 
the  evidence  is  preserved,  and  no  material  error 
appears  in  the  inatructions,  and  the  court  over- 
rules the  plaintifC's  motion  for  a  new  trial,  and 
renders  judgment  on  the  verdict,  ietd,  that  such 
.iudgment  shouid  be  affirmed,  although  the  de- 
fendant may  not  have  been  free  from  fault 
(Syllabus  by  the  Court.) 

Error  from  district  court  Franklin  county; 
A.  W.  Benson,  Judge. 

Action  by  Esther  A.  Lawrence  against  the 
Atchison,  Topeka  &  Santa  F6  Railroad  Com- 
pany. Judgment  for  defendant  Plaintiff 
brings  error.    Afllrmed. 

John  W.  Deford  and  H.  P.  Welsh,  for 
plaintiff  in  error.  A.  A.  Kurd,  W.  LitUe- 
field,  and  O.  J.  Wood,  for  defendant  in  er- 
ror. 

MARTIN,  0.  J.  This  was  a  suit  brought 
to  recover  $25,000  damages  for  personal  in- 
juries sustained  by  the  plaintiff,  August  19, 
1802,  about  6  o'clock  p.  m.,  at  a  crossing  of 
the  defendant's  Emporia  Branch  Railroad, 
about  one-half  mile  south  of  Pomona,  In  ' 
Franklin  county.  A  verdict  was  returned 
and  judgment  was  rendered  in  favor  of  the 
defendant  January  19,  1893,  and,  the  plaln- 
tifTs  motion  for  a  new  trial  being  overruled, 
the  plaintiff  brings  the  case  here,  alleging 
error. 

The  record  does  not  contain  all  the  erl- 
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dence,  sufficient  being  preserved,   however, 
to  show  the  applicability  of  the  instructions 
given.    Prom  this,  and  the  answers  of  the 
jury   to  imrticular  questions   submitted   to 
tbem,  the  material  facts  appear  to  be  as  fol- 
lows:   The  plaintiff  and  her  sister-ln-law, 
Lennie  F.  Lawrence,  were  driving  north  up- 
on the  highway  in  a  two-horse,  single-seated, 
top  carriage,  the  side  curtains  being  up  or 
off.   The  plaintiff  was  on  the  right-hand  or 
east  side,  driving  the  horses.    The  railroad 
crosses  the  highway  east  and  west  almost 
at  right  angles,  bearing  slightly  to  the  north 
going  east.    To  the  west  the  track  is  straight 
to  the  Marias  Des  Cygnes  river,  a  mile  and 
a  half  distant.    The  railroad  embankment  is 
4  to  6  feet  in  height.    The  depot  for  Pomona 
station  is  192  feet  west  of  the  highway  cross- 
ing, on  the  north  side  of  the  main  track. 
The  cattle  chute  and  pens  are  302  feet  west 
of  the  crossing,  and  on  the  south  side  of  the 
passing  track,   which   starts   out  from   the 
south  side  of  the  main  track,  2,057  feet  west 
of  the  crossing,  and  extends  a  considerable 
distance  east  thereof.   The  section  house  is 
2,083  feet  west  of  the  crossing.    There  is  a 
stub  switch,  starting  from  the  north  side  of 
the  main  track,  725  feet  west  of  the  cross- 
ing, and  extending  on  the  north  side  of  the 
depot  and  across  the  highway.    The  distance 
between  the  passing  track  and   the  main 
track  from  center  to  center  is  16  feet,  and 
from  the  center  of  the  main  track  to  the 
north   end  of  the   stock  chute  21   feet  10 
inches.    This  structure  extends  80  feet  south 
to  the  stock  pens,  built  of  boards  and  posts 
about  6  feet  high,  and  the  chute  being  of  the 
same  height  for  the  first  40  feet,  and  from 
that  point  northward  sloping  upward  to  cor- 
respond with  the  railroad  embankment,  thus 
raising  its  northern  extremity  to  a  point  9.7 
feet  above  the  south  rail,    South  and  west 
of  the  stock  pens  and  chute  were  growing 
corn  and  some  weeds.     There  is  a  hedge 
fence  on  the  west  side  of  the  highway,  but 
It   extends  north  only  to  a  point  372  feet 
south  of  the  railroad  crossing.   The  ladies 
were  driving  at  a  trot.    They  saw  a  hand 
car  coming  from  the  east,  and  crossing  the 
highway,  and  they  made  some  remarks  to 
the  effect  that  the  train  could  not  be  very 
near,  as  the  hand  ear  was  on  the  main  track. 
They  drove  to  a  point  within  15  feet  of  the 
crossing,   when   they  saw  the   fast  freight 
train  approaching  from  the  west,  and  not 
far  away.    They  were  frightened,  and  Len- 
nie F.  Lawrence  struck  one  of  the  horses 
with  the  whip,   and   they   sprang  forward 
onto  the  track  when  the  train  came  upon 
them.    Mrs.   Lawrence  was  killed,  as  also 
one  of  the  horses,  and  the  plaintiff  sustained 
very   serious,   and   perhaps   permanent,    in- 
juries.    The    station    whistle,    which    was 
ijulte  prolonged,  was  sounded   about  4,500 
feet  west  of  the  crossing,  but  the  ladies  did 
not  hear  It,  there  being  a  slight  breeze  from 
the  east.    When  the  engine  was  about  2,000 
feet  west  of  the  crossing,  the  engineer  saw 


the  team  and  vehicle  about  250  to  300  feet 
south  of  it.  The  findings  are  not  entirely 
satisfactory  as  to  th"'e  point  where  the  cross- 
ing whistle  was  sounded.  There  was  no 
whistling  post  there,  and,  in  answer  to  one 
question,  the  Jury  found  that  the  whistle  was 
blown  1,200  or  1,300  feet  from  the  crossing; 
but  in  answer  to  another  they  stated  that 
It  was  sounded  about  one-third  of  the  dis- 
tance from  the  stock  chute  to  the  section 
house,  which  would  be  about  896  feet  from 
the  crossing.  The  bell  was  rung  from  about 
the  end  of  the  stub  switch,  and  the  plain- 
tiff testified  that  they  heard  the  ringing  of 
the  bell  and  the  whistle  almost  simultane- 
ously, and  this  was  her  first  knowledge  of 
the  approach  of  the  train.  The  engineer  en- 
deavored to  stop,  but  the  engine  bad  gone 
20  or  30  car  lengths  beyond  the  crossing  be- 
fore he  succeeded  In  stopping.  The  grade 
was  slightly  descending  going  east.  The 
jury  found  that,  at  a  point  30  to  31  feet 
south  of  the  crossing,  the  ladies  could  have 
seen  to  the  stub  switch,  and  at  a  point  27 
feet  soxith  to  the  section  horfse;  that,  after 
passing  the  north  end  of  the  hedge,  they 
could  have  seen  the  train  to'  the  bridge,  a 
mile  and  a  half  away,  and  could  have  seen 
the  smokestack  and  the  top  of  the  engine 
and  cars  over  the  stock  pens  and  the  cattle 
chute,  or  by  looking  between  the  bars.  The 
plaintiff  had  crossed  the  track  very  fre- 
quently. The  speed  of  the  train  was  about 
30  miles  an  hour.  The  day  was  clear  and 
the  sun  shone  brightly. 

It  seems  strange  that  this  disaster  should 
have  occurred,  and  the  Jury  must  have  be- 
lieved that,  in  driving  upon  the  crossing  un- 
der such  circumstances,  the  ladies  did  not 
exercise  ordinary  care.  The  train  must  have 
been  In  plain  view  from  the  time  that  the 
ladies  passed  the  north  end  of  the  hedge. 
Yet,  when  they  first  saw  it,  and  Mrs.  Law- 
rence struck  the  horses  with  the  whip,  it 
could  not  have  been  more  than  200  feet  dis- 
tant. The  case  is  somewhat  like  that  of 
Young  V.  Railway  Co.,  57  Kan.  — ,  45  Pac. 
683,  where  a  demurrer  to  the  plaintiff's  evi- 
dence was  sustained  by  the  trial  court,  and 
the  Judgment  was  affirmed  by  this  court. 
Complaint  is  made  as  to  several  instructions 
given.  We  have  carefully  considered  each, 
but  find  no  material  error  in  the  instructions, 
especially  In  view  of  the  facts  found  by  the 
Jury.  The  Judgment  must  be  affirmed.  All 
the  Justices  concurring. 


(57  Kan.  5'C) 
KOCKFORD   INS.   CO.   v.  WINFIELD. 
(Supreme  Court  of  Kansas.     Jan.  8,  1897.) 

XsisDBANCB— Agency  —  Dual  Relations  —  Pkoop 
op  Loss— Waivek. 
1.  J.,  the  ageut  of  an  insurance  company,  was 
the  cashier  of  one  bank,  and  the  president  of 
another.  W.,  a  dealer  in  grain  and  seeds,  was 
indebted  to  tlie  banks  in  an  amoaut  exceeding 
the  value  of  the  property  in  store,  and  siie  is- 
sued warehouse  receipts  to  them,  covering  sub- 
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stantinlly  all  of  it.  J.  wrote  for  W.  a  policy  ot 
fire  insurance  upon  said  property,  and  duly 
notified  the  company,  but  gave  no  information 
touching  the  relation  of  himself  and  the  banks 
to  the  insured  property.  The  risk  was  declined 
for  other  reasons,  and  J.  was  so  notified  by  mail, 
but  he  did  not  receive  the  notice  until  two  or 
three  days  before  the  destruction  of  the  property 
by  fire,  and  he  did  not  notify  W.  until  after 
such  destruction.  W.  had  not  actually  paid 
the  premium,  but  it  was  advanced  by  J.,  and. 
on  the  declination  of  the  risk,  was  passed  to  his 
credit  by  the  company,  and  afterwards  returned 
to  him.  Held,  that  on  account  of  the  dual  rela- 
tions of  J.,  whereof  W.  had  knowledge,  the  pol- 
icy cannot  be  enforced  against  the  company. 

2.  W.  made  only  informal  proof  of  the  loss, 
and  it  is  held  that,  upon  the  facts  stated,  there 
was  no  waiver  of  formal  proof  by  the  company. 
Mnrtin,  C.  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Neosho  county; 
L.  Stlllwell,  Judge. 

Action  by  M.  A.  Wlnfleld  against  the  Rock- 
ford  Insurance  Company.  From  a  judgment 
for  plalntlBf,  defendant  brings  error.  Re- 
versed. 

On  February  flO,  1892,  M.  A.  Wlnfleld  filed 
her  petition  against  the  Rockford  Insurance 
Company,  to  recover  $2,(X)0  and  Interest  on  a 
policy  of  insurance  of  date  December  4,  1891, 
alleging  the  loss  of  the  insured  piroperty  by 
Are,  January  23,  1892.  The  insurance  In 
favor  of  M.  A.  Wlnfleld  was  described  In 
the  policy  as  being  "on  her  stock  of  imple- 
ments, buggies,  spring  wagons,  sewing  ma- 
chines, separators,  steam  engines,  horse  pow- 
er and  machine  fixtures,  baled  broom  corn, 
baled  hay,  grain  and  seeds  of  all  kinds,  and 
such  other  merchandise  as  is  usually  kept  In 
a  grain  and  implement  store  and  warehouse, 
her  own  or  held  by  her  In  trust  or  on  com- 
mission, or  sold,  but  not  delivered,  all  con- 
tained in  the  first  story  of  the  one  and  two 
story  stone  and  brick,  metal-roofed  building, 
situated  on  lot  1,  block  35,  New  Chicago 
(now  Chanute),  Kansas:  ?3,5(K).  Other  con- 
current insurance  permitted."  The  policy 
was  signed  by  the  president  and  the  secre- 
tary of  the  Insurance  company,  and  counter- 
signed at  Chanute,  by  J.  O.  Johnston,  agent 
.Tohnston  was  at  the  same  time  cashier  of 
the  Bank  of  Chanute,  and  president  of  the 
First  National  Bank  of  Erie.  M.  A.  Wlnfleld 
was  largely  Indebted  to  said  banks,  and,  to 
secure  the  claims,  certain  notes  were  deposit- 
ed as  collateral  security,  but  the  banks  re- 
lied mainly  upon  certain  warehouse  receipts 

of  the  form  following:  "No. .    Chanute, 

Kansas,  Nov.  3,  '91.  Received  In  warehouse 
at  Chanute,  Kansas,  from  the  First  National 
Bank  of  Erie,  Kansas  (or  the  Bank  of  Cha- 
nute, Kansas),  five  thousand  bushels  of 
prime  flax  seed.  No.  one,  subject  only  to  the 
order  hereon  of  the  said  bank,  and  the  sur- 
render of  this  receipt.  No  charges  are  to  be 
made  for  the  storage  of  this  property,  and  It 
is  understood  that  it  is  absolutely  the  proper- 
ty of  the  said  bank,  to  be  disposed  of  at  their 
will  and  pleasure,  and  It  Is  only  In  onr  pos- 
session for  storage  and  safe-keeping.     Loss 


by  fire  or  heating  at  our  risk.  M.  A.  Wln- 
fleld." These  receipts  covered  nearly  all  the 
grain  and  seeds  In  the  warehouse  at  the 
time  of  the  fire,  and  the  Indebtedness  to  the 
banks  was  in  excess  of  the  value  of  sncb 
grain  and  seeds.  Charles  F.  Prange  was  a 
dealer  in  agricultural  implements,  seimra- 
tors,  horse  power,  and  machine  fixtures,  and 
for  some  years  past  be  had  kept  his  goods  in 
the  one-story  part  of  the  buildUig,  paying 
storage  thereon  to  M.  A.  Wlnfleld,  and  she 
insuring  the  property  as  in  his  instance, 
without  any  mention  of  the  real  ownership. 
Johnston  dfd  not  advise  the  insurance  com- 
pany as  to  the  nature  of  this  business,  and 
he  made  no  mention  of  the  fact  that  the 
banks  of  which  he  was  an  officer  substan- 
tially owned  all  the  grain  and  seeds  in  the 
warehouse.  On  the  day  that  the  poIi<7  was 
issued,  Johnston  made  a  report  thereof  to 
the  company  in  the  usual  manner,  and  on 
December  24th  he  remitted  to  It  the  premi- 
ums on  this  and  certain  other  policies,  less 
his  commissions.  The  risk  was  declined  by 
the  company  December  2l8t,  in  a  notifica- 
tion to  the  agent,  who  was  credited  with  the 
premium,  and  ordered  to  cancel  the  policy 
without  delay;,  but  the  direction  upon  the 
envelope  was  to  "Joe  Johnston,  Agt.,  Cha- 
nute, Kansas,"  and  this  misdirection  prob- 
ably led  to  its  detention  for  a  time  in  the 
post  office  at  Chanute,  for  Johnston  had  not 
received  it  on  January  6,  1892,  when  he 
started  on  a  trip  East;  but  the  letter  fol- 
lowed him  to  New  York  City,  where  It  was 
delivered  to  him  by  the  Chemical  National 
Bank  on  January  20th  or  21st.  He  opened 
it  hastily,  with  other  mail  there,  and  testi- 
fies that  he  put  it  Into  his  pocket,  and  for- 
got it,  until  he  was  on  his  way  back  as  far 
as  Kansas  City,  about  the  last  of  January, 
when  he  heard  of  the  loss  of  the  property 
by  fire.  Soon  aft^r  his  arrival  at  Chanute. 
and  about  February  1st,  he  was  called  upoa 
by  special  agents  representing  the  Rockford 
Company  and  two  others,  which  bad  issned 
policies  amounting  to  $2,500  in  addition  to 
that  held  by  the  Rockford  Ompany.  These 
special  agents  made  partial  inquiry  as  to  the 
loss,aud  went  away, but  returned  againabout 
two  days  thereafter,  and  their  investigatioa 
was  resumed.  They  requested  from  S.  Wln- 
fleld, the  husband  and  agent  of  M.  A.  Win- 
field,  an  itemized  statement  of  the  property 
destroyed.  He  explained  to  them  that  all 
his  books  of  account,  weigh  books,  etc.,  had 
been  destroyed  by  the  flre,  and  tlmt  it  was 
impossible  to  make  an  exact  statement,  es- 
pecially as  to  the  grain  and  seeds.  They 
then  told  him  that  the  company  was  not 
liable  for  the  Prange  property,  and  that 
they  would  not  consider  the  loss  as  to  the 
grain  and  seeds  unless  it  was  eliminated. 
At  length,  on  or.  about  February  eth,  Win- 
field  delivered  to  them  a  written  document, 
directed  to  them,  containing  an  itemized 
statement  of  the  quantity  and  value  of  the 
different  kinds  of  grain,   seeds,   machinety. 
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and  property  destroyed  by  the  Are;  the 
amonnt  for  grain,  seeds,  etc.,  being  $2,721.95, 
and  that  for  the  machinery  being  $2,077.27, 
or  a  total  of  $5,699.22.  This  list,  after  the  di- 
rection to  the  several  companies,  was  head- 
ed by  the  following  words:  "Gentlemen:  I 
hereby  submit  to  you  the  following  itemized 
statement  of  my  loss  of  property  insured  by 
you,  which  occurred  by  Are  January  23,  1802. 
[Signed]  M.  A.  Wlnfleld."  The  document 
was  not  yerlfled,  and  there  was  no  certificate 
of  a  magistrate  or  other  oflBcer  that  he  verily 
believed  the  assured  had  without  fraud  sus- 
tained loss  of  the  property  Insured  to  an 
amount  certified  by  such  magistrate,  as  re- 
quired by  the  terms  of  the  policy,  and  the 
foregoing  was  the  only  proof  of  loss  made  by 
the  assured.  On  the  night  of  February  6th 
said  special  agents  wrote  a  letter,  of  which 
the  following  Is  a  copy:  "Chanute,  Kansas, 
Februaiy  6th,  1891.  To  M.  A.  Wlnfleld,  Cha- 
nute, Kas.:  You  are  hereby  notified  that  the 
statement  presented  by  you  through  Samuel 
Winfield  (who  represents  himself  to  be 
your  attorney  In  fact),  and  purporting  to 
show  a  claim  against  the  companies  repre- 
sented by  us,  Is  not  sufficient,  and  cannot  be 
accepted  by  us.  From  it  we  are  unable  to 
ascei-tain  from  what  source  or  to  what  ex- 
tent in  amount  your  purchases  have  been, 
or  what  the  amount  of  your  sales  or  consign- 
ments were  at  any  time  during  the  year 
1891,  and  prior  to  the  date  of  the  alleged  fire, 
you  having  alleged  that  everything  In  the 
nature  of  data  relating  thereto  for  the  year 
1891,  and  up  to  and  Including  the  date  of 
the  alleged  fire,  has  been  destroyed.  We  are 
not  in  a  position  to  admit  or  deny  liability 
at  this  time.  You  are  hereby  requested,  as 
required  by  the  printed  conditions  of  our 
policies,  to  produce  certified  copies  of  all 
bills  or  other  evidence  of  your  purchases,  ei- 
ther for  cash  or  on  credit,  or  of  any  property 
consigned  to  you  on  commission  from  any 
and  all  parties  with  whom  you  have  trans- 
acted business  during  the  year  1891,  and  up 
to  and  including  the  date  of  the  alleged  fire, 
and  alleged  to  have  been  destroyed  or  dam- 
aged; also,  certified  copies  of  all  shipments 
or  consignments  or  sales  made  by  you  dur- 
ing the  year  1891,  and  up  to  and  Including 
the  date  of  the  alleged  fire;  also,  certified 
copies  of  your  general  banking  account  with 
any  bank  or  banks  showing  the  amounts 
drawn  by  you,  by  checks  or  otherwise,  for 
the  purchase  of  any  property  during  the 
year  1891,  and  up  to  and  including  the  date 
of  the  fire;  and  any  other  data  or  evidence 
which  you  have  or  can  procure  bearing  up- 
on your  alleged  claim.  In  making  these  re- 
quests, it  is  understood  we  waive  none  of 
the  conditions  of  our  policies,  but  shall  ex- 
pect a  strict  compliance  with  the  printed 
conditions  thereof  on  your  part  The  Liver- 
pool, London  &  Globe  Ins.  Co.,  by  M.  W.  Van 
Yalkenburg,  Spa.  The  Milwaukee  Mechan- 
ics' Insurance  Co.,  by  M.  W.  Van  Valken- 
burg.  Spa.  Rockford  Insurance  Co.,  by  F. 
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T.  M.  Wenle,  Spa."  This  letter  was  brought 
by  one  of  the  special  agrents  to  Topeka, 
whence  it  was  forwarded  to  M.  A.  Wlnfleld, 
by  registered  mall,  and  she  received  It  Feb- 
ruary 8,  1892.  Her  husband  and  agent  tes- 
tified that  a  compliance  with  the  request 
contained  In  said  letter  waa  impossible,  be- 
cause the  grain  and  seeds  were  purchased 
in  small  quantities,  from  a  great  number  of 
persons,  residing  In  several  counties,  and 
that  all  accounts  of  these  transactions  were 
destroyed,  by  the  fire.  On  April  27,  1892, 
each  of  said  banks  commenced  an  action 
against  M.  A.  Wlnfleld  upon  said  indebted- 
ness, and  they  proceeded  by  garnishment 
against  said  Insurance  companies;  and  in 
July,  1892,  the  Bank  of  Chanute  recovered 
a  Judgment  fw:  $3,069.31,  and  the  First  Na- 
tional Bank  of  Erie  obtained  a  Judgment  for 
$1,180.50.  This  cause  was  tried  before  the 
court  and  a  Jury  at  November  term,  1892, 
and  the  plaintiff  recovered  a  Judgment  for 
$2,092.  A  motion  for  a  new  trial  being  over- 
ruled, the  defendant  insurance  company 
prosecutes  its  petition  In  error  In  this  court 

Jones  &  Mason,  for  plaintiff  in  error.  3.  L. 
Denl^on,  for  defendant  in  error. 

MARTIN,  O,  J.  (after  stating  the  factsl. 
1.  When  the  policy  was  written,  J.  O.  John- 
ston was  the  agent  of  the  Insurance  com- 
pany, the  cashier  of  the  Bank  of  Chanute, 
and  the  president  of  the  First  National  Bank 
of  Erie.  The  assured  was  Indebted  to  these 
banks  In  a  sum  exceeding  the  value  of  all  the 
grain  and  seeds  in  store,  and  these  were  sub- 
stantially covered  by  the  warehouse  receipts 
held  by  the  banks.  This  condition  of  affairs 
was  not  disclosed  to  the  Insurance  company 
by  Its  agent.  So  far  as  it  related  to  the 
grain  and  seeds,  the  policy  was  Issued  for 
the  use  and  beneflt  of  these  banks.  .  It  Is  an 
elementary  doctrine,  subject  to  certain  ex- 
ceptions not  applicable  here,  that  an  agent 
cannot,  in  the  same  transaction,  represent 
two  principals  whose  Interests  are  conflict- 
ing or  antagonistic.  The  law  has  too  much 
regard  for  the  infirmities  of  human  nature 
to  sanction  such  a  double  relation.  When 
an  Insurance  company  employs  an  agent  to 
solicit  business  for  it  in  a  particular  locali- 
ty. It  has  a  right  to  expect  that  he  will  act 
only  in  its  Interest  In  that  business.  He 
would  not  be  authorized  to  write  a  policy  up- 
on his  own  property,  for  as  to  this  he  would 
not  be  the  agent  of  the  company,  and  it 
would  not  be  bound  thereby,  unless,  being 
fully  Informed  of  the  facts,  the  principal  of- 
ficers of  the  company  should  accept  the  risk. 
Story,  Ag.  $i  10.  210;  May,  Ins.  {  125.  In 
New  York  Cent  Ins.  Co.  v.  National  Pro- 
tection Ins.  Co.,  14  N.  Y.  85,  91.  It  is  said: 
"It  is  not  necessary  for  a  party  seeking  to 
avoid  a  contract  on  this  ground  to  show  that 
an  improper  advantage  has  been  gained  over 
him.  It  Is  at  his  option  to  repudiate  or  to 
affirm  the  contract,  Irrespective  of  any  proof 


Digitized  by 


Google 


514 


47  PACIFIC  RBPORTEE. 


(ICan. 


of  actual  fraud."  The  purpose  of  the  doc- 
trine Is  to  remove  the  temptation  to  fraud 
and  imposition  on  the  part  of  those  occupy- 
ing fiduciary  relations,  by  divesting  them  of 
the  legal  power  to  umke  such  fraud  or  impo- 
sition effective.  In  this  case  the  insurance 
company  declined  the  rlslc,  but  the  assured 
was  not  advised  of  the  declination  until  after 
the  losa,  and  this  may  have  been  the  result 
of  the  negligence  of  the  company  in  misdi- 
recting the  letter.  Had  Johnston  been  the 
agent  of  the  company,  in  fact  and  in  law,  as 
to  this  transaction,  the  result  of  the  delay 
in  notification  should  have  been  visited  up- 
on the  company;  but  as  to  this  insurance 
Johnston  did  not  sustain  that  relation,  and 
the  company,  not  accepting,  but  declining, 
the  risk,  was  not  bound  by  the  terms  of 
the  policy.  See,  further,  Bentley  v.  Insur- 
ance Co.,  19  Barb.  595;  Spare  v.  Insurance 
Co.,  19  Fed.  14;  Zlmmermann  v.  Insurance 
Co.  (Mich.)  68  N.  W.  215. 

2.  It  was  the  duty  of  the  assured,  under 
the  policy,  to  mal^e  proofs  of  her  loss  sub- 
stantially as  prescribed  therein;  and  this 
she  failed  to  do,  although  she  had  ample  time 
after  the  receipt  of  the  letter  of  date  Febru- 
ary 6th,  and  before  the  expiration  of  the 
30  days  from  the  loss.  Indeed,  she  brought 
suit  within  less  time,  although  the  policy 
provided  that  the  loss  should  be  payable  60 
days  after  the  proofs  should  be  received  at 
the  office  of  the  company.  The  letter  dis- 
tinctly informed  the  assured  that  the  state- 
ment presented  was  not  sufllcient,  and  could 
not  be  accepted,  and  that  the  special  agent 
waived  none  of  the  conditions  of  the  policy, 
but  would  expect  a  strict  compliance  with 
the  printed  conditions  thereof;  yet  the  assur- 
ed did  nothing  further  towards  a  compliance 
with  the  terms  of  the  policy  and  the  demands 
of  the  Insurance  company.  The  reasons  as- 
signed by  the  assured  for  noncompliance  are 
deomed  iiisufllcient  by  a  majority  of  this 
court,  although  the  evidence  tends  to  show, 
and,  for  the  purpose  of  sustaining,  the  Judg- 
ment should  be  held  to  prove,  that  the  spe- 
cial agent  declined  to  consider  the  loss,  un- 
less the  claim  for  the  Prange  Implements 
and  machinery  should  be  detached  or  elim- 
inated; and  a  compliance  with  the  require- 
ments specially  pressed  in  the  letter  was  im- 
practicable. If  not  entirely  impossible.  The 
writer  is  of  opinion  that  the  claim  of  the  as- 
sured ought  not  to  be  defeated  on  this 
ground.  The  special  agents  called  to  investi- 
gate and  adjust  the  loss  within  little  more 
than  a  weelj  after  the  fire,  and  before  they 
had  any  right  to  expect  formal  proofs  of  loss. 
They  then  required  an  itemized  statement, 
which  was  made  during  the  investigation. 
It  was  not  verified,  and  there  was  no  certifi- 
cate of  a  local  magistrate.  If  the  assured 
had  been  able  to  give  the  information  re- 
quested in  the  letter  as  to  purchases  and 
shipments  for  1891,  and  up  to  the  time  of 
the  fire,  yet  this  would  have  been  of  no  value 
without    knowing    the    quantities    and    the 


kinds  of  grain  and  seeds  in  the  warehouse 
at  the  beginning  of  1891.  The  ultimate  fact 
was  the  amount  of  each  kind  of  grain  and 
seeds  in  store  at  the  time  of  the  fire,  and  uot 
when  or  how  it  was  placed  there,  and  par- 
tial Information  as  to  the  facts  requested 
would  tend  to  obscure,  rather  than  to  dis- 
close, the  truth.  In  resoect  to  the  verifica- 
tion and  the  certification,  the  statement  of 
.loss  was  informal;  but  as  the  special  agents 
had  Investigated  the  matter  on  the  ground 
during  the  greater  part  of  a  week,  and,  in 
writing,  the  letter  made  no  special  objection 
for  these  reasons,  but,  on  the  contrary,  re- 
quired information  which  the  assured  could 
not  give,  and  as  they  refused  to  consider  the 
loss  unless  the  claim  for  the  greater  part  of 
it  was  abandoned,  the  writer  Is  of  opinion 
that  formal  proofs  should  be  held  to  be  waiv- 
ed, and  that  the  rights  of  the  assured  ought 
not  to  be  sacrificed  upon  a  technical  insist- 
ence, devoid  of  substantial  merit.  The  judg- 
ment must  be  reversed,  and  the  cause  re- 
manded for  a  new  triaL 

JOHNSTON  and  ALLEN,  JJ.,  concurring. 
MARTIN,  C.  J.,  dissenting  from  second  prop- 
osition of  the  syllabus,  and  from  the  corre- 
sponding portion  of  the  opinion. 


(57  Kan.  E») 
ATCHISON,  T.  &  S.  F.  R.  CO.  v.  GREEN. 

(Supreme  Court  of  Kansas.     Jan.  8,  1897.) 
Triai.— Spbciai,  Qubstions— Provisce  op  Jdkt. 

1.  In  answering  special  auestions,  the  jory 
need  not  necessarily  accept  the  testimony  of  any 
single  witness,  but  may  deduce  the  truth  from 
the  statements  of  ail  tlie  witnesses,  and,  on  the 
circumstances  related  by  all  of  them,  may  some- 
times properly  find  that  all  the  facts  have  not 
been  accuratelj'  stated  by  any  one  witnpss. 

2.  G.  was  engnRed  as  an  employe  of  the  de- 
fendant in  an  ash  pit  cleaning  an  engine.  When 
the  engine  was  moved  oS,  his  bead  \ras  caoght 
and  crushed  between  a  bolt  bead  protruding 
from  the  heel  of  the  pilot  and  a  plate  on  the  end 
wall  of  the  pit  One  witness  for  the  plaintiff 
testified  that  he  was  first  struck  by  the  shaker 
bar,  and  another,  by  the  links  under  the  engine. 
The  jury  found  that  he  was  first  struck  by  the 
ash  pan,  though  no  witness  so  testified  in  terms. 
It  was  shown  by  other  testimony  that  the 
shaker  bar  on  this  particular  engine  was  inside 
the  ash  pan,  though  on  some  other  engines  the 
shaker  bars  were  outside.  HeJd.  that  the  jury 
were  warranted,  on  consideration  of  all  the  te»- 
timony  in  the  ease,  in  finding  that  the  ash  pan 
was  the  first  thing  that  struck  G.,  and  knocked 
him  against  the  wall  of  the  pit, 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Sedgwick  coun- 
ty; C.  Reed,  Judge. 

Action  by  Maggie  Green  against  the  Atch- 
ison, Topeka  &  Santa  F6  Railroad  Comita- 
ny.  From  a  judgment  for  plaintiff,  defend- 
ant brings  error.    ABirmed. 

A.  A  Hurd  and  Stambaugh  &  Hurd.  for 
plaintiff  in  error.  J.  D.  Houston  and  J.  F. 
Craig,  for  defendant  in  error. 

ALLEN,  J.  W.  H.  Green,  who  was  the 
husband  of  the  plaintiff,  was  employed  by 
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the  railroad  company  to  clean  the  fire  boxes 
and  other  parts  of  its  engines  at  Arkansas 
City.  On  the  16th  ot  March,  1890,  he  went 
Into  a  pit  dug  betvyeen  the  rails  of  one  of 
the  company's  tracks,  30  feet  long  and  3% 
feet  deep,  for  the  purpose  of  cleaning  an 
engine.  He  had  nearly  completed  his  work, 
and  was  standing  between  the  end  of  the 
ash  pan  of  the  engine  and  the  south  end  of 
the  pit,  when  the  engine  was  backed  off  the 
pit,  and  his  head  was  crushed  between  the 
end  of  a  bolt  that  protruded  from  the  heel  of 
the  pilot  and  an  iron  plate  on  the  top  of  the 
south  wall  of  the  pit,  causing  his  death. 
This  action  was  brought  by  his  widow  to 
recover  her  damages  for  causing  the  death 
of  her  husband.  A  general  verdict  for  $3,- 
000  was  rendered  in  her  favor,  and  Judg- 
ment entered  thereon.  The  railroad  com- 
pany seeks  a  reversal  of  this  judgment. 

The  first  error  assigned  is  with  reference 
to  the  exclusion  of  certain  testimony,  but  is 
not  of  sufficient  importance  to  merit  a  state- 
ment In  the  opinion. 

The  principal  contention  is  on  the  merits 
of  the  case.  A  demurrer  to  the  evidence  was 
overruled.  An  Instruction  to  find  for  the 
defendant  was  refused,  and  the  court  over- 
ruled the  defendant's  motion  for  judgment 
on  tlie  special  findings.  Complaint  is  made 
.  of  all  these  rulings.  There  was  evidence 
showing  that  the  engine  was  started,  with- 
out notice  to  Green,  before  he  had  finished 
bis  work;  and  the  circumstances  testified 
to  by  plaintiff's  witnesses  Indicate  that  the 
first  part  of  the  engine  that  struck  Green 
was  the  ash  pan.  It  is  insisted  that  the  tes- 
timony of  the  plaintiff's  own  witnesses  Is 
opposed  to  the  finding  of  the  jury  to  that  ef- 
fect. Counsel  calls  attention  to  the  fact 
that  J.  C.  Smoykefer  testified  that  the  links 
were  the  first  thing  that  struck  Green,  and 
that  Cliff  Williams  testified  that  It  was  the 
shaker  bar.  The  witness  Jacks  does  not  ap- 
pear to  have  seen  Green  until  he  was  struck 
by  the  heel  of  the  pilot.  Witnesses  for  the 
defendant  testified  that,  on  this  particular  en- 
gine, the  shaker  bar  was  Inside  the  ash  pan, 
so  that  It  could  not  have  struck  the  deceas- 
ed. In  this  state  of  the  evidence  it  is  In- 
sisted that  the  finding  of  the  jury  that  the 
ash  pan  was  the' first  thing  that  struck 
Green  is  contrary  to  the  evidence.  We  do 
not  find  the  direct  statement  of  any  witness 
that  he  saw  the  ash  pan  strike  Green.  The 
testimony  of  Williams  shows  that  Green 
was  standing  up  behind  the  ash  pan,  fixing 
something  about  the  damper;  that  the  en- 
gine was  suddenly  started;  that  no  signal 
was  given,  and  nothing  was  said  about 
starting;  that  the  shaker  bar,  which  stuck 
down  back  of  the  ash  pan,  struck  Green, 
and  knocked  him  down,  so  that  his  head 
lay  on  top  of  the  south  wall  of  the  pit;  that 
the  ash  pan  held  him  down,  and  that  a  bolt 
on  the  under  part  of  the  pilot  caught  his 
ear,  and  crushed  his  bead  against  an  iron 
piece  that  runs  across  the  top  of  the  end  of' 


the  pit;  that,  after  he  was  first  knocked 
down,  Green  kicked,  as  though  there  was 
something  the  matter  with  his  foot;  and 
that  there  were  two  pieces  of  cord  wood 
and  a  board  In  the  bottom  of  the  pit.  Wil- 
liams did  not  appear  to  be  positive  that  It 
was  the  shaker  bar  that  first  struck  Green. 
If  the  main  facts  testified  to  by  witnesses 
for  the  plaintiff  were  accepted  by  the  jury, 
and  If  they  also  believed,  from  all  the  testi- 
mony in  the  case,  that  the  shaker  bar  of 
this  engine  was  Inside  the  ash  pan,  so  that 
It  could  not  have  hit  Green,  the  most  rea- 
sonable conclusion  is  that  it  was  the  end 
of  the  ash  pan  that  hit  him,  and  that  Wil- 
liams was  mistaken  in  that  particular, 
though  truthful  as  to  the  essential  facts.  It 
would  make  very  little  difference  whether 
It  was  the  shaker  bar,  protruding  behind  the 
ash  pan,  or  the  ash  pan  itself,  that  first 
struck  him.  The  effect  would  probably  be 
the  same  In  both  cases. 

J.  E.  Drennan,  testified,  as  a  witness  for 
the  defendant,  that  he  was  the  hostler  In 
charge  of  the  engines  at  that  roundhouse; 
that  he  was  standing  by  the  engine  direct- 
ing Green  with  reference  to  his  work;  that 
he  told  him  to  take  the  props  out  of  the 
back  damper;  that  Green  went  under  the 
ash  pan,  to  the  back  end  of  It,  and  took 
them  out;  that  he  then  told  him  to  stoop 
down  good  and  low;  that  Green  did  stoop 
down;  and  that,  when  he  saw  that  he  was 
down,  he  said  to  Downing,  who  was  stand- 
ing right  there  by  him,  waiting,  "All  right, 
get  up  and  back  her  up";  that  Downing  then 
stepped  on  the  engine,  and  started  to  back 
up  slowly;  that  he  then  started  away,  and 
walked  probably  30  feet,  when  he  heard 
some  one  "holler,"  and  ran  back,  and  saw 
that  Green  was  hurt.  Other  witnesses  for 
the  defendant  testified  that  the  bell  was 
rung,  and  that  the  engine  was  moved  off 
slowly.  The  jury  evidently  did  not  t>elleve 
the  witnesses  for  the  defendant.  There  was 
an  irreconcilable  conflict  between  their  tes- 
timony and  that  of  the  witnesses  for  the 
plaintiff.  It  is  not  our  province  to  say  that 
they  were  wrong,  and  that  they  should  have 
believed  the  statements  of  the  defendant's 
witnesses.  If  the  statements  of  the  witness 
Drennan  are  true.  It  seems  quite  strange 
that  Green  should  have  been  killed.  When 
he  had  once  assumed  a  position  of  perfect 
safety,  with  knowledge  that  the  engine  was 
moving,  it  does  not  seem  probable  that  be 
would  raise  up  to  permit  the  pilot  to  catch 
his  head.  On  the  other  hand,  If  the  engine 
was  started  without  warning,  it  is  quite 
easy  to  understand  how  he  might  have  been 
knocked  down  by  the  ash  pan,  or  any  other 
protruding  portion  of  the  engine,  and  being 
thrown  against  the  wall,  and  rendered  par- 
tially or  totally  insensible  by  the  shock; 
that  he  should  not  have  been  able  to  get 
into  a  position  of  safety  before  being  struck 
by  the  bolt  in  the  pilot  which  caused  his 
death.     Where   the   testimony  of  the  wlt- 
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nesses  la  conflicting,  It  Is  the  province  ot  the 
jury  to  extract  the  truth  from  all  of  It  as 
best  they  can,  and,  in  reaching  a  conclusion, 
they  have  a  right  to  exercise  their  judg- 
ment on  the  reasonableness  and  probability 
of  the  statements  made  by  the  opposing  wit- 
nesses. 

The  plaintiff  in  error  presented  a  long  list 
of  special  questions  to  l>e  answered  by  the 
Jury,  and  most  of  them  were  submitted  and 
answered.  Numerous  criticisms  are  made 
In  the  brief  on  the  various  findings,  and  it 
is  urged  tliat  some  of  them  are  not  sux>- 
ported  by  the  evidence,  that  there  are  con- 
tradictory findings,  and  that  they  conflict 
with  the  general  verdict.  We  find  nothing 
substantial  in  any  of  these  claims.  While 
there  was  evidence  warranting  different 
findings  from  those  returned  by  the  jury, 
there  was  also  evidence  to  uphold  the  find- 
ings actually  made.  We  perceive  no  error 
in  the  record.  The  judgment  is  affirmed. 
All  the  justices  concurring. 


(57  Kan.  (M) 

BRANCH  V.  AMERICAN  NAT.  BANK  et  al, 
(Sapreuie  Court  of  Kansas.     Jan.  8,  1897.) 

Appealable   Order  — Appkoval  of    Assignee's 
Rei'okt. 
A  ruling  of  the  diiitrict  court  setting  aside 
an  order  approving  and  allowing  an  annual  re- 
port of  the  assignee  of  an  insolvent  estate,  and 
reopening  the  matter  fur  consideration  upon  the 
merits,  is  not  reviewable. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Mitchell  county; 
Cyrus  Heren,  Judge. 

W.  T.  Branch,  assignee  of  the  Security  In- 
vestment Company,  brings  error  from  an  or- 
der setting  aside  the  allowance  of  his  report 
on  motion  of  the  American  National  Bank 
and  others.    Dismissed. 

D.  M.  Thorp,  A.  W.  Hicks,  V.  H.  Branch, 
and  J.  W.  Tucker,  for  plaintiff  in  error. 
Clark  A.  Smith  and  Caldwell  &  Ellis,  for  de- 
fendants in  error. 

JOHNSTON,  J.  W.  T.  Branch  was  ap- 
pointed as  assignee  of  the  Security  Invest- 
ment Company  of  Cawker  City  in  February, 
1891,  and  made  his  first  annual  statement  or 
report  in  March,  1892.  Branch  v.  Bank,  57 
Kan.  282,  46  Pac.  305.  In  1893  he  made  his 
second  annual-  report,  and  on  April  17th, 
which  was  the  first  day  of  the  April,  1893, 
term  of  the  district  court,  he  obtained  an  ex 
parte  order  approving  and  allowing  the  re- 
port Three  days  later,  and  during  the  same 
term  of  court,  the  creditors  appeared,  and 
asked  that  the  order  be  set  aside,  and  the 
approval  and  allowance  of  the  report  be  re- 
opened for  consideration.  The  application 
was  granted,  and  the  matter  was  set  down 
for  hearing  at  a  fixed  time,  due  notice  of 
which  was  required  to  be  given.  This  ruling 
Is  assigned  for  error,  but  is  it  reviewable? 

The  estate  is  unsettled,  and  the  question  of 


the  approval  of  the  report  Is  before  the  AIr- 
trict  court  for  determination.  The  ex  parte 
order,  which  may  have  been  improvidently 
granted,  was  promptly  set  aside,  leaving  the 
matter  open  for  consideration  upon  the  mer- 
its at  an  early  day,  when  all  interested  par- 
ties could  appear  and  be  heard.  The  ruling 
reopening  the  matter  Is  not  a  final  order; 
nor  is  It  one  of  the  reviewable  orders  men- 
tioned in  the  Code.  Civ.  Code,  SS  5*2,  543; 
McCuUoch  V.  Dodge,  8  Kan.  476;  Short  T. 
Nooner,  16  Kan.  220;  Kermeyer  v.  Railway 
Co.,  18  Kan.  215;  Flint  v.  Noyes,  27  Kan. 
351.  See,  also,  Branch  v.  Bank,  supra.  The 
questions  argued  by  the  plaintiff  in  error  are 
therefore  not  open  to  our  consideration;  but. 
even  if  the  ruling  were  reviewable,  it  would 
hardly  avail  him,  as  the  district  court  is  In- 
vested with  a  wide  and  extended  discretion 
in  the  opening  up  and  in  the  revising  or  set- 
ting aside  of  orders,  if  it  does  so  during  the 
term  at  which  such  proceedings  are  had  or 
orders  made.  State  v.  Hughes,  35  Kan.  626, 
12  Pac.  28;  State  v.  Sowders,  42  Kan.  312. 
22  Pac.  425.  The  proceedings  in  error  will 
be  dismissed.    AU  the  justices  concurring. 


(57  Kan.  «1)> 
GARDNER  et  al.  v.  ANTHONY  NAT. 
BANK. 
(Supreme  Court  of  Kansas.    Jan.  8,  1897.) 
Attaodmbnt— Sdppicicnot  ofLbvt. 
It  is  a  requirement  of  a  valid  levy  upon  per- 
sonalty that  the  ofiicer  take  sach  actaal   and 
exchisive  possession  as  the  nature  of  the  prop- 
erty will  permit.     Constructive  possession  of  a 
species  of  proiierty  admitting  of  actual  and  ex- 
clusive  possession   is  insufficient   as   against   a 
chattel   mortgagee  of  such  property   who   ob- 
tains such  possession  without  committing  a  tres- 
pass or  a  fraud. 
(Syllabus  by  the  Court.) 

Error  from  district  court.  Harper  county;  G. 
W.  McKay,  Judge. 

Action  by  the  Anthony  National  Bank  against 
John  S.  Gardner  and  F.  P.  Prlvett.  Judgment 
for  plaintiff.  Defendants  bring  error.  Afilrm- 
ed. 

Stanley  &  Vermilion,  for  plaintiffs  In  error. 
Geo.  B.  Crooker  and  T.  A.  Noftzger,  for  defend- 
ant in  error. 

MARTIN,  C.  J.  The  original  action  was  re- 
plevin, brought  by  the  bank  agahist  Gardner, 
who  was  sheriff,  and  Prlvett,  who  was  deputy 
sheriff,  to  recover  125  head  of  cattle,  67  bead 
of  calves,  97  head  of  hogs,  19  brood  mares,  1 
stallion,  2%  sets  of  harness,  and  2  lumber 
wagons.  A  trial  was  had  before  the  court  and 
a  jury  at  January  term,  1802,  resulting  in  a 
judgment  in  favor  of  the  plaintiff  below.  PtIot 
to  February  1,  1889,  this  property  belonged  to 
P.  B.  &  S.  S.  Singer,  who  held  the  same  on 
two  large  tracts  ot  land,  four  or  five  miles 
apart,  one  being  known  as  the  "Silver  Cre^ 
Place"  and  the  other  as  the  "Home  Farm  of 
S.  S.  Singer."  On  November  21,  18SS,  H-  W. 
Lewis,  president  and  trustee  of  the  Kansas  Na- 
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tional  Bank,  commenced  an  action  against  S. 
S.  Singer,  F.  B.  Singer,  and  others  on  a  prom- 
issory note  to  recover  the  avm  of  $4,130  and  In- 
terest, and  on  January  30,  1889,  he  caused  an 
order  of  attachment  to  be  Issued- In  the  action 
to  the  sheriff,  and  it  was  placed  In  the  hands 
of  Privett,  the  deputy  sheriff,  for  service.    He 
testifies,  in  substance,  that  on  Friday,  Febru- 
ary 1st,  he  went  to  Silver  Creek  first,  and 
-found  130  head  of  cattle,  which  he  levied  on 
there;    no  person  being  present.     But  Joseph 
Hutchinson  testifies  that  he  was  in  chai^  of 
those  cattle  at  the  time,  and  that  be  did  not  see 
rrivett  there.     Privett  further  says  that  he 
then  went  from  Silver  Creek  to  the  Singer 
farm,  and  inquired  for  S.  S.  Singer,  who  was 
absent;  that  he  then  levied  ou  other  property, 
consisting  of  cattle,  hogs,  horses,  mules,  etc., 
that  were  in  certain  lots  and  in  a  bam;   that 
he  had  a  conversation  with  Ned  Griffin,  an  em- 
ploys of  Singer,  in  which  Griffln  agreed  that  he 
would  take  charge  of  and  hold  the  property  un- 
til the  former  could  go  and  summon  appraisers; 
tliat  Singer  came  home,  and  said  that  he  was 
sorry  a  levy  had  been  made,  as  he  could  ar- 
range the  matter,  and  it  was  then  agreeil  that 
Privett  should  return  on  Monday  to  appraise 
the  property,  unless  theie  was  some  further 
underetanding  about  ft.    Privett  then  left  the 
place,  and  did  nothing  further  until  the  fol- 
lowing Monday.     F.  B.  &  S.  S.  Singer  were 
largely  Indebted  to  the  Anthony  National  Bank, 
and  on  or  about  January  15,  18S9,  they  execut- 
ed to  F.  D.  Denllnger,  cashier  of  said  bank,  a 
chattel  mortgage  to  secure  certiiin  promissory 
notes,  amounting  In  all  to  $7,385,  the  mortgage 
being  dated  January  1,  1889.    Late  in  the  aft- 
ernoon of  February  1st,  and  after  the  conversa- 
tion between  Privett  and  S.  S.  Singer,  the  lat- 
ter went  to  the  bank;  and  told  the  managing 
vice  president,  H.  M.  Denllnger,  that  he  want- 
ed to  secure  the  bank  by  chattel  mortgage,  the 
indebtedness   having   largely    Increased    since 
the  giving  of  the  first  mortgage.    What  occur- 
red there  is  a  matter  of  some  controversy,  but 
It  resulted  In  the  giving  of  another  chattel 
mortgage,    amounting   to   $4,988.15,    on    said 
property,  as  also  upon  certain  com,  oats,  hay,  and 
millet  on  the  place,  and  S.  S.  Singer  executed 
a  lease  of  his  farm  to  the  bank.    These  papers 
were  dated  February  1st,  although  the  transac- 
tion was  probably  not  completed  until  after 
midnight    Both  mortgages  were  filed  for  rec- 
ord on  the  afternoon  of  February  2d.     T.  A. 
Noftzger  was  one  of   the  attorneys   for   the 
bank,  who  assisted  in  the  transaction,  and  very 
early   the  next  morning  he  started  to  S.   S. 
Singer's  farm,  where  he  arrived  about  7  o'clock 
a.  m.,  having  the  lease  and  the  mortgages,  or 
ooples  thereof.  In  his  possession.    He  told  Sing- 
er that  he  wanted  possession  of  all  the  mort- 
gaged property  at  once,  and  to  this  Singer  as- 
sented.   Noftzger  then  employed  three  or  four 
men  on  and  about  the  place  to  feed  and  take 
care  of  the  live  stock,  and  he  engaged  board  for 
tbem  and  for  hlnjself.    On  Saturday  afternoon, 
at    Singer's  reqwst,   Hutchinson  brought  the 
cattle  from  the  Silver  Ci-eek  place,  and  turned 


them  in  with  the  others  on  tlie  S.  S.  Singer 
farm.  Noftzger  and  the  men  employed  by  him 
remained  at  or  about  the  farm,  in  charge  of 
the  property,  until  Monday,  when  Privett  came, 
and  demanded  It,  saying  that  he  had  levied  up- 
on It  on  the  preceding  Friday;  but  Noftzger 
told  him  that  he  was  In  possession  of  the  prop- 
erty for  the  bank,  and  would  retain  it,  unless 
forced  to  give  It  up.  Privett  then  left,  saying 
that  he  would  return  and  take  It.  Thereupon 
Noftzger  bad  the  gates  to  the  lots  and  the  doon 
to  the  bam  nailed  up,  but  on  the  next  day 
Privett  returned  with  about  20  men,  broke 
open  the  gates  and  doors,  and  took  away  the 
property;  at  least  all  that  was  replevied  In 
this  action,  which  was  commenced  February  9, 
1889.  No  evidence  was  given  tending  to  Im- 
peach the  good  faith  of  the  indebtedness  of  F. 
B.  &  S.  S.  Singer  either  to  the  bank  or  to  Lew- 
is. As  to  the  latter,  the  first  mortgage  given 
to  the  bank  was  not  valid  on  February  1st,  be- 
cause there  Is  no  pretense  that  he  had  any  no- 
tice of  It,  and  it  had  not  then  been  filed  for 
record.  It  will  therefore  be  seen  that  the  de- 
cisive question  in  the  case  is  whether  the  pro- 
ceedings of  the  deputy  sheriff  were  or  were  not 
sufficient  to  Inaugurate  and  continue  a  lien 
which  was  In  force  when  Noftzger  took  posses- 
sion for  the  bank.  There  Is  no  doubt  that 
Noftzger's  acts  and  doings  were  sufficient  to 
constitute  a  possession  good  against  the  Sing- 
ers, and  as  against  all  the  world,  so  far  as  ap- 
pears, except  the  deputy  sheriff.  If  the  latter 
then  had  a  lien,  the  possession  of  Noftzger  for 
the  bank  would  be  subject  to  It.  There  was 
some  evidence  on  the  trial  and  on  the  motion 
for  a  new  trial  tending  to  show  that  when  S. 
S.  Singer  went  to  the  bank  on  Friday  afternoon 
he  told  the  vice  president  that  Privett  had 
been  at  his  place,  pressing  a  claim,  and  with  an 
order  of  attachment,  a  copy  of  which  Singer 
bad  with  him,  and  exhibited  to  the  officers  of 
the  bank;  and  It  is  shown  in  the  testhnony  in 
behalf  of  the  bank  that  they  knew  that  Privett 
had  been  at  Singer's  farm,  seeking  to  collect  a 
claim.  One  creditor  may,  however,  legally  ob- 
tain a  preference  over  another  by  the  consent 
of  the  debtor.  S.  S.  Singer  may  have  acted 
treacherously  with  Privett,  but  the  bank  sus- 
tained no  relation,  either  to  the  deputy  sheriff 
or  to  Lewis,  preventing  it  from  deriving  an  ad- 
vantage, even  by  Singer's  bad  faith  to  them. 
In  taking  possession  under  the  mortgages,  the 
bank  assumed  the  risk  of  any  prior  lien  or  in- 
cumbrance, whether  it  had  knowledge  of  the 
same  or  not.  There  Is  an  Intimation  that  the 
bank  may  have  obtained  possession  through 
connivance  with  Griffln;  but  there  Is  no  evi- 
dence of  this,  and  perhaps  Griffin  considered 
that  he  had  no  duty  to  perform  In  relation  to  . 
the  property  after  the  conversation  between 
Privett  and  S.  S.  Singer,  for  we  understand 
from  the  evidence  that  he  did  nothing  towards 
taking  charge  of  or  caring  for  the  property, 
and  that  he  asserted  no  authority  whatever 
over  the  same.  Indeed,  he  had  no  means  of 
caring  for  the  property  until  the  succeeding 
Monday,  even  had  he  been  allowed  to  occupy 
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the  farm,  for  he  bad  no  feed,  and  no.  help,  and, 
so  far  as  appears,  no  way  of  obtaining  tbem. 
Neither  did  the  deputy  sheriff  go  on  Friday 
prepared  to  take  charge  of  the  property  upon 
which  he  formally  levied.  Though  he  had  ob- 
tained a  lease  of  the  farm,  he  could  not  have 
Iiept  the  live  stock  for  a  single  day  without 
help  and  feed;  yet  no  provision  was  made  for 
either,  notwithstanding  he  seems  to  have  con- 
templated doing  nothing  further  imtU  Monday. 
On  Saturday  morning,  when  Noftzger  reached 
the  Singer  farm,  certainly  nobody  but  the 
Singers  had  the  actual  dominion  and  control 
over  the  property.  Privett,  as  deputy  sheriff, 
had  not  the  actual  custody  and  possession, 
either  by  himself  or  Griflln.  He  bad  adopted 
no  measure  whereby  he  might  actuaUy  hold  the 
property  subject  to  the  order  of  the  court.  It  is 
a  requirement  of  a  valid  levy  upon  personalty 
that  the  officer  take  such  actual  and  exclusive 
possession  as  the  nature  of  the  property  will 
liermit.  Privett  had  at  most  only  constructive 
possession  of  a  species  of  property  which  ad- 
mitted of  acfrjal  and  oxdudve  possession,  such 
as  was 'In  fact  obtained  by  Noftzger  for  the 
bank;  and  like  possession  might  have  been 
obtained  by  Privett  by  driving  and  taking  the 
property  away  and  caring  for  It  afterwards,  or 
l-erbaps  by  taking  charge  of  it  on  the  Singer 
farm,  and  thereafter  controlling  It  so  that  no- 
body could  have  obtained  possession  without 
committing  a  trespass  or  a  fraud;  but  It  is  In>- 
possible  to  sastain  the  validity  of  this  levy 
without  disregarding  principles  heretofore  rec- 
ognized by  this  court.  Lyeth  v.  Griffls,  44 
Kan.  151),  24  Pac.  59;  Throop  v.  Maiden,  52 
Kan.  258,  34  Pac.  801.  See,  also,  1  Shinn, 
Attachm.  §§  244,  247,  256,  257,  264. 

Several  questions  are  raised  as  to  the  testi- 
mony, the  Instructions  of  the  court,  and  the  re- 
fusal to  give  instructions  requested  by  the  de- 
fendants below.  We  have  examined  them  all, 
but  everything  hinges  upon  the  validity  of  the 
levy  by  the  deputy  sheriff,  and  as  to  this  the 
jury  was  properly  instructed,  and  tliere  was  a 
general  verdict  without  findings  upon  any  par- 
ticular question  of  fact;  and  we  do  not  find 
tl»t  any  material  error  was  committed  in  the 
trial  of  the  cause.  The  judgment  will  be  af- 
firmed.   All  the  justices  concurring. 


(57  Kan.  673) 

UNITED  STATES  NAT.  BANK  OF  ATCHI- 
SON, KAN.,  V.  MAGNUSON  et  al. 
(Supreme  Court  of  Kansas.    Jan.  8,  1897.) 
CoRPOKATiONs  —  Stockholdek's  Liabiutt —  En- 

FOKCEMEST. 

In  a  summary  procoeding  to  enforce  the 
,  iudividunl  liability  of  stockholders  under  para- 
graph 1192  Of  tlio  General  Statutes  of  1889,  a 
creditor  wlio  held  several  separate  judgments 
against  the  insolvent  corporation  undertook  to 
include  all  of  them  in  one  notice,  copies  of 
which  were  served  upon  all  of  tiie  stockholders. 
Bold,  that  the  notice  was  insuffi<'ient. 
(Sjilobus  by  the  Court.) 

Error  from  district  court,  Marshall  coun- 
ty;   R.  B.  Spllman,  Judge. 


Action  by  the  United  States  National 
Bank  of  Atchison,  Kan.,  against  Charles  G. 
Magnuson  and  others.  From  a  judgment 
dismissing  the  petition,  plaintiff  brings  er- 
ror.   Affirmed. 

W.  W.  &  W.  F.  Guthrie  and  Samuel  K. 
Woodworth,  for  plaintiff  in  error.  W.  J. 
Gregg  and  John  A.  Broughton,  for  defend* 
ants  In  error. 

JOHNSTON,  J.  This  was  a  proceeding 
to  enforce  the  individual  liability  of  the 
stockholders  of  an  insolvent  corporation. 
The  State  Bank  of  Irving  had  failed,  and 
the  United  States  National  Bank  of  Atchi- 
son had  obtained  nit  several  judgments 
against  it  In  the  district  conrt  of  Marshall 
county.  Executions  had  been  issued  there- 
on, and  returned  unsatisfied,  when  the  Unit- 
ed States  National  Bank  instituted  this  pro- 
ceeding by  filing  motions  seeking  to  charge 
the  defendants,  15  in  number,  as  stockhold- 
ers, and  to  obtain  .an  order  for  execution 
against  them  to  satisfy  the  unpaid  Judg- 
ments of  the  Insolvent  bank.  It  was  at- 
tempted to  group  all  the  judgments  in  a 
single  proceeding,  and  only  a  single  no- 
tice was  Issued,  in  which  all  the  stock- 
holders were  named,  and  a  copy  of  which 
was  served  upon  each  of  tbem.  Subse- 
quently the  defendants  filed  motions  to 
quash  and  set  aside  the  service  of  the  no- 
tice upon  the  grounds  that  it  was  insufficient 
and  was  not  properly  served;  that  It  was 
irregular,  in  that  it  included  in  one  notice 
a  multiplicity  of  actions  or  proceedings,  and 
that  the  parties  were  Improperly  joined 
therein.  The  motions  were  sustained,  and, 
no  application  being  made  to  correct  the 
defects,  the  proceeding  was  dismissed. 

The  notice  was  clearly  insufficient.  There 
were,  as  we  have  seen,  six  separate  Judg- 
ments rendered  in  six  distinct  and  Inde- 
pendent actions,  and  yet  only  one  notice 
was  issued.  The  notice  could  only  be  filed 
with  the  papers  In  one  of  the  cases,  and  who 
could  tall  In  which  one  of  the  six  different 
cases  It  belonged?  Not  only  were  all  the 
judgments  embraced  In  one  proceeding,  but 
all  the  stockholders  were  united  together  in 
the  motion  and  notice,  as  if  the  liability  oi 
all  was  joint,  and  as  If  all  must,  of  neces- 
sity, make  the  same  defense.  It  is  well 
settled,  however,  that  the  liability  is  seT- 
eral,  and  not  joint.  A  stockholder  is  in  no 
sense  a  party  to  the  judgment  against  the 
corporation;  and,  while  the  liability  of  all 
may  arise  by  reason  of  their  connection 
with  the  corporation,  each  may  make  a 
separate  and  independent  defense.  In  whicli 
the  other  stockholders  may  have  no  con- 
cern. In  an  action  to  charge  stockholder* 
It  was  held  that,  their  liability  to  the  credit- 
ors being  unequal,  limited,  and  sever^i 
rather  than  joint,  each  must  be  <<aeMl  sei>- 
arately.  Abbey  v.  Dry-Goods  Co.,  44  Kan. 
415,  24  Pac.  42G.    The  summary  method  <rf 
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proceeding  by  motion  in  the  action  In  which 
the  judgment  was  rendered  was  attempted 
here,  but  the  summary  character  of  the  pro- 
ceeding does  not  affect  the  liabilltv  of  stock- 
holders, nor  does  it  change  or  limit  the  de- 
fenses which  they  may  make.  Of  neces- 
sity, the  same  rule  must  apply  whether  the 
creditors  proceed  by  original  action  or  by 
motion.  Neither  is  It  regular  to  issue  a 
single  notice  for  several  separate^  proceed- 
ings. It  has  been  ruled  that  the'  proceed- 
ing by  motion  is  independent  in  its  natvre, 
and  that  the  notice  thereof  partakes  of  the 
nature  of  an  original  process,  and  a  proper 
service  of  the  notice  Is  therefore  essential. 
Uowell  V.  aiauglesdorf,  33  Kan.  1»4,  5  Pac. 
739.  See,  also,  Wilson  v.  Railway  Co.  (Mo. 
Sup.)  18  S.  W.  28G;  Wilson  v.  Seligman,  144 
U.  S.  41,  12  Sup.  Ct.  751.  It  is  substantially 
the  same  as  original  process,  and  a  single 
notice  will  not  cover  several  distinct  pro- 
ceedings any  more  than  a  single  summons 
would  be  sufficient  for  several  original  ac- 
tions. We  think  the  court  ruled  correctly 
In  quashing  the  notice.  As  there  was  no 
request  for  leave  to  amend  the  motions  or 
to  correct  the  mistakes,  there  was  nothing 
remaining  for  the  district  court  to  do  but 
to  dismiss  the  proceeding,  and  its  order  and 
judgment  will  therefore  be  affirmed.  All 
the  justices  concurring. 


(57  Kan.  694) 

BAKTHOLOMEW  v.  FIRST  NAT.  BANK 
OF  SALINA  et  al. 

(Supreme  Court  of  Kansas.    Jan.  8,  18UV.) 

Assignment  or  Moktoaob— Patmbnt  by  Volcs- 
TEEU— Spbuooatiox. 

1.  The  rule  of  equitable  assignment  is  never 
applied  in  old  of  a  mere  volunteer,  nor  where 
it  will  operate  as  an  injustice  to  the  creditor. 

2.  Ordmarily,  the  creditor  is  entitled  to  full 
satisfaction  of  the  debt  before  right  of  subro- 
gation may  be  invoked.  The  surety  may  not 
meddle  with  any  of  his  rights  and  securities  so 
long  as  any  portion  of  the  debt  remains  unsat- 
isfied. 

3.  The  evidence  examined,  and  lield  to  be  suf- 
ficient to  sustain  the  findings  and  judgment  of 
the  trial  court. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Saline  county; 
R.  F.  Thompson,  Judge. 

Action  by  the  New  England  Loan  &  Trust 
Oomp.iny  against  Aaron  Zelner  and  wife. 
The  First  National  Bank  of  Salina,  J.  B. 
Bartholomew,  and  others  were  made  parties. 
Judgment  for  plaintiff,  and  Bartholomew 
brings  error.    Affirmed. 

Action  by  the  New  England  Loan  &  Trust 
Company  to  foreclose  a  mortgage  given  by 
Aaron  Zelner  and  wife  on  a  tract  of  land  In 
Saline  county,  to  secure  the  payment,  of  a 
debt  of  $7,000.  The  same  parties  had  exe- 
cuted two  mortgages  upon  the  same  land  to 
the  First  National  Bank  of  Salina,  Kan.,— 
one  to  secure  the  payment  of  two  promissorj* 
notes,  one   for  $4,008.40,   due   December   4, 


1889,  and  one  for  $2,337.04,  due  December  1, 
1S91,  and  another  mortgage  to  secure  a  note 
for  $258.10,  due  December  1, 1891.  The  mort- 
gage securing  the  notes  of  the  First  National 
Bank  of  Salina  was  taken  subject  to  that  of 
the  New  England  Loan  &  Trust  Company, 
and  the  First  National  Bank  of  Salina  was 
a  party  In  the  action,  and  asked  for  the  fore- 
closure of  its  mortgage.  John  Norton,  who 
had  purchased  an  equity  in  the  Zelner  laud, 
and  J.  B.  Bartholomew,  who  acted  for  him, 
took  up  the  note  for  $4,008.40.  They  were 
made  parties  In  the  action,  and  asked  to  be 
.  subrogated  to  the  rights  of  the  First  National 
Bank  of  Salina,  and  that  the  claim  should  be 
declared  a  second  lien  on  the  land,  subject 
only  to  that  of  the  New  Eugland  Loan  & 
Trust  Company.  The  Zelners  did  not  defend, 
and  the  only  controversy  was  between  the 
bank  and  Bartholomew  and  Norton. 

The  cause  was  tried  by  the  court,  without 
a  jury,  and  the  following  ftndings  of  fact  and 
of  law  were  made: 

"Findings  of  fact:  (1)  That,  for  about  five 
years  last  past,  the  said  J.  B.  Bartholomew 
has  done  business  at  Topoka,  Kansas,  under 
the  name  of  Bartholomew  &  Co.  (2)  That, 
during  the  early  part  of  the  year  1889,  de- 
fendant John  Norton,  through  his  agent,  said 
Bartholomew,  purchased  the  equity  of  re- 
demption In  the  lands  described  in  the  answer 
and  cro«s  petition  of  said  Bartholomew  here- 
in, and  that  since  said  purchase  said  Bartholo- 
mew has  had  charge  of  and  looked  after  said 
lands  for  said  Norton.  (3)  That  during  the 
month  of  April,  1889,  some  correspondence 
was  had  between  said  Bartholomew  and  said 
bank,  in  which  the  latter  made  some  state- 
ment to  the  former  as  to  the  incumbrances  on 
said  lands,  and  said  Bartholomew  requested 
the  bank  to  send  to  him  the  Zelner  payments 
and  interest  notices,  and  they  should  receive 
prompt  payment.  (4)  That  on  the  3d  day  of 
December,  1889,  said  Bartholomew  wrote  and 
sent  to  said  bank  a  letter  as  follows:  'Dec. 
3,  1889.  First  National  Bank,  Salina,  Kan- 
sas—Dear Sir:  Your  notice  of  the  note  of 
Mr.  Zelner  coming  due  early  In  this  month 
will  be  Inconvenient  to  meet  at  the  pres- 
ent time.  It  will  be  necessary  for  you  to 
carry  that  a  short  time.  Respectfully,  yours, 
Bartholomew  &  Co.'  (5)  That  after  the  re- 
ceipt of  said  letter,  dated  December  3,  1889, 
and  prior  to  30th  day  of  that  month,  a  num- 
ber of  letters  passed  between  said  Bartholo- 
mew and  said  Imnk  concerning  the  payment 
of  said  promissory  note  for  $4,008.40,  to  be 
made  by  the  former  to  tlie  latter;  and  in 
said  letters  propositions  were  submitted  by 
each  party  to  the  other  for  such  payment,  in 
Installments,  at  different  times.  On  the  30th 
day  of  December,  1889,  as  the  result  of  said 
correspondence,  T.  F.  Garver,  who  was  duly 
authorized  by  the  bank  to  act  for  It,  met 
said  Bartholomew  at  Topeka,  Kan.,  where 
said  Bartholomew  made  and  delivered  to 
said  Garver,  for  the  bank,  a  written  guar- 
anty, of  which  the  following  is  a  copy,  to 
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wit;  In  consideration  of  an  extension  of  the 
time  for  payment  of  the  note  hereto  attach- 
ed, made  by  Aaron  Zelner  and  Lucinda 
Zelner,  for  $4,008.40,  as  hereinafter  stated, 
we  guaranty  the  payment  of  the  balance 
due  on  the  same  as  follows:  One  thousand 
dollars  In  sixty  days,  one  thousand  dollars 
in  ninety  days,  one  thousand  dollars  in  four 
months,  one  thousand  dollars  In  six  months, 
with  Interest  on  said  sums  at  the  rate  of  8 
per  cent  per  annum  from  this  30th  day  of 
December,  1889.  Said  sums  to  be  in  full  for 
said  note,  on  condition  of  consent  of  makers 
of  note  to  the  extension.  Topelot,  Kansas, 
Dec.  30th,  1889.  Bartholomew  &  Co.*  (6) 
That,  at  the  time  said  guaranty  was  made, 
said  Bartholomew  paid  to  Mr.  Carver,  for 
the  banli,  on  said  note,  $313.87,  which  was 
then  indorsed  by  said  Carver  on  said  note, 
leaving  still  due  on  said  note,  as  agreed  by 
said  parties,  the  sum  of  four  thousand  dol- 
lars. (7)  That,  soon  after  said  guaranty  was 
made,  the  maimers  of  the  note  for  $4,008.40, 
at  the  request  of  said  bank,  agreed  to  the 
extension  of  its  payment,  as  provided  for  by 
said  guaranty.  (8)  The  first  one  thousand 
dollars  named  in  said  guaranty  was  paid 
about  the  time  it  became  due,  and  the  sec- 
ond one  thousaind  dollars  was  paid  on  the 
5th  day  of  May,  1890.  (9)  The  third  and 
fourth  Installments  mentioned  in  said  guar- 
anty remaining  unpaid,  certain  correspond- 
ence was  had  during  the  time  from  the  26th 
of  June  to  July  17,  1890,  between  the  bank 
and  said  Bartholomew,  in  which  it  was 
agreed  that,  in  place  of  said  guaranty,  said 
Bartholomew  should  execute  and  deliver  to 
said  bank  his  two  notes  for  $1,000  each, 
l>earing  10  per  cent,  interest,  to  be  dated 
July  1,  1890,  one  payable  90  days  after 
date,  and  the  other  payable  120  days  after 
date;  and  that  said  notes  should  take  the 
place  of  said  guaranty;  and  that  said  note 
for  $4,008.40  should  be  held  by  the  bank  as 
collateral  security  for  their  payment.  In 
pursuance  of  said  agreement,  said  Bartholo- 
mew, on  or  about  the  15th  day  of  July,  1890, 
made  and  delivered  to  said  bank  his  two 
notes  for  $1,000  each,  as  agreed  upon,  and 
said  bank  then  surrendered  to  him  his  said 
guaranty.  (10)  That  the  note  for  $1,000 
made  by  Bartholomew  to  said  bank,  dated 
July  1,  1800,  payable  90  days  after  date,  was 
paid  in  full  to  said  bank  by  the  maker  there- 
of, on  or  about  the  2d  day  of  October,  1890. 
The  other  note  for  $1,000  made  by  said 
Bartholomew  to  said  bank  was  not  paid  at 
its  maturity,  but  was  renewed  from  time  to 
time,  and  'was  not  fully  paid  until  the  2l8t 
day  of  November,  1891.  (11)  That  a  copy  of 
said  note  for  $4,008.40,  with  certain  indorse- 
ments thereon,  is  attached  to  the  answer  and 
cross  petition  of  said  Bartholomew  herein; 
and  the  amounts  of  money  and  Interest  pay- 
ments, as  shown  by  said  Indorsements,  ex- 
cepting the  first,  were  paid  by  said  Bartholo- 
mew to  said  bank  under  said  guaranty,  and 
the  two  promissory  notes  for  $1,000  each. 


hereinbefore  described,  and  were  Indorsed 
on  said  note  for  $4,008.40  by  said  bank  at 
the  time  they  were  made;  but  said  Bartholo- 
mew did  not  know  that  said  indorsements, 
excepting  the  first,  bad  l)een  made  on  said 
note  until  it  had  been  surrendered  to  bim. 
(12)  That  there  was  no  agreement  or  ond«- 
standing  between  said  bank  and  said  Bar- 
tholomew that  the  former  should  sell,  as- 
sign, or  transfer  to  the  latter  said  note  tot 
$4,008.40,  but  said  Bartholomew  paid  said 
note.  (13)  That  on  or  about  the  1st  day  of 
December,  1891,  said  Bartholomew  request- 
ed said  bank  to  assign  said  note  for  $4,008.40 
to  him,  but  said  bank  refused  to  so  assign 
it,  but  did  then  deliver  it  to  him. 

"Conclusions  of  law:  (1)  That  said  Barthol- 
omew, by  said  payment,  extinguished  said 
promissory  note  for  $4,008.40.  (2)  That  said 
Bartholomew  Is  not  entitled  to  be  subrogated 
to  the  rights  of  the  payee  of  the  said  promis- 
sory note  for  $4,008.40  and  the  mortgage  giv- 
en to  secure  the  same.  (3)  That  said  Bar- 
tholomew is  not  entitled  to  recover  In  said 
action  on  said  note  for  $4,008.40  against  Aaron 
Zelner  and  Lucinda  Zelner." 

Bartholomew  excepted  to  the  findings  of  fact 
and  of  law,  and  has  brought  the  case  here  for 
review. 

Douthitt  &  Wolfe,  for  plalntlfT  In  error.  WU- 
son  &  Wilson,  for  defendants  In  error. 

JOHNSTON,  J.  (after  stating  the  facts).  The 
only  contention  here  is  between  J.  B.  Barthol- 
omew, who  took  up  oneof  the  Zelner  notes,  and 
the  First  National  Bank  of  Salina,  Kan.,  the 
payee  of  the  note.    Bartholomew  claims   that 
he  purchased  the  note,  and  was  entitled  to  be 
subrogated  to  the  rights  of  the  Ixmk,  and  to 
have  the  mortgage  securing  the  note  foreclosed 
in  his  favor.    The  bank  Insists  that  there  was 
no  pu'cfaase  or  assigimient  of  the  note,  and 
that  only  payment  was  contemplated  by  either 
party.    The  claim  that  the  testimony  fails  to 
support  the  flndhigs  of  fact  cannot   be   sos- 
talued,  and  this  Is  the  principal  error  aligned. 
In  the  negotiations  between  Bartholomew  and 
the  bank,  nothing  is  said  Indicating  a  poipase 
on  his  part  to  purchase  the  note,  or  of  the  as- 
signment of  the  same  to  him.    When  artanse- 
ments  were  made  for  the  taldng  ap  of  the 
note  by  Bartholomew,  he  paid  $313.87,  wbkdi 
was  Indorsed  upon  the  note  as  any  payment 
would  have  been.    This  amount  atq)ears    to 
have  been  Indorsed  upon  the  note  as  a  pay- 
ment in  the  presence  of  Bartholomew,  and  m 
objection  was  then  made  nor  any  claim  that 
it  should  be  treated  as  a  purchase.    According 
to  the  testimony  of  Bartholomew,  be  had   no 
Interest  In  the  land  to  protect,  was  under  no 
obligation  to  assume  the  ■bturden  of  this  ddjt, 
and  had  no  agreement  with  the  debtors  tbat 
he  would  assume  or  pay  the  same.    The  bank 
appears  to  have  proceeded  upon  the  theory  tbat 
Norton,  who  held  the  equity  In  the   Zelner 
land,  was  a  member  of  the  firm  of  Bartholo- 
mew &  Co.,  and  that,  therefore,  Bartbolomev 
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■was  Interested  In  the  payment  of  the  Incum- 
brance against  his  land  for  the  protection  of  his 
own  interests.  He  claims,  however,  that  he 
was  only  acting  as  the  agent  of  Norton,  and 
had  no  interest  In  the  equity  which  Norton 
had  purchased.  From  the  testimony,  it  would 
seem  that  th6  object  of  the  bank  was  to  secure 
the  payment  of  a  part  of  the  mortgage  debt,  so 
that  the  security  would  be  sufficient  for  the 
portion  remahUng  unpaid.  The  lien  of  the 
bank  was  subsequent  to  the  $7,000  mortgage 
of  the  New  England  Loan  &  Trust  Company; 
and,  when  the  transaction  was  had  with  Bar- 
tholomew, it  held  another  note,  secured  by  the 
same  mortgage,  amotinting  to  nearly  $2,500,  and 
still  another  note,  for  $258.10,  together  with  ac- 
cumnlated  Interest,  secured  by  another  mort- 
gage upon  the  same  land.  Under  the  testi- 
mony and  findings,  we  must  assume  that  there 
was  no  assignment  nor  Intention  that  Bartholo- 
mew should  be  snbetltuted  for  the  bank  when 
payment  was  made.  In  view  of  the  large  in- 
cumbrance which  was  prior  to  tliat  of  the 
bank,  and  of  the  fact  that  only  a  little  more 
than  half  of  the  secured  debt  to  the  bank  was 
paid  by  Bartholomew,  there  16  much  plausibili- 
ty in  the  dalm  of  the  bank  that  they  were 
seeking  to  reduce  the  Indebtedness  by  payment, 
so  that  the  security  would  safely  cover  the  un- 
IMld  portion  of  the  debt  The  bank  would  have 
little  to  gain  by  the  sale  and  assignment  of  the 
note  if  Bartholomew  was  to  be  substituted,  and 
given  a  lien  as  against  the  hank  for  the  un- 
paid portion  of  the  mortgage  debt,  which  at  the 
time  of  the  trial  amounted  to  considerably 
more  than  $3,000.  The  bank  was  not  required 
to  assign  the  debt,  and  the  rule  of  equitable 
assignment  is  never  applied  in  aid  of  a  mere 
volunteer,  nor  where  It  will  (iterate  Inequitably 
upon  the  creditor.  If  Bartholcxnew  was  to  be 
treated  as  a  surety,  he  would  not  be  entitled 
to  subrogation,  because  only  a  portion  of  the 
mortgage  debt  has  been  paid.  "The  creditor 
la  entltted  to  foil  satisfaction  of  the  debt  be- 
fore the  right  of  subrogation  may  be  Invoked. 
The  surety  may  not  meddle  with  any  of  his 
rights  and  sectnlties  eo  long  as  any  portion 
of  the  debt  remains  unsatisfied."  24  Am.  & 
Eng.  Enc.  Law,  200,  and  cases  cited.  In  our 
view,  there  is  suflSclent  testimony  to  support 
the  findings  of  the  coiut,  and  its  judgment 
must  be  affirmed.    All  the  justices  concurring. 


(ST  Kan.  <01) 

DALE  et  al.  v.  ATCHISON,  T.  &  S.  P.  R.  CO. 

(Supreme  Court  of  Kansas.    Jan.  8,  1897.) 

CospLicT  OF  Laws— Pbnai,  Statutes— Dbath  bt 
VVro.nopci,  Act. 

1.  Penal  statutes  hove  no  extraterritorial 
force,  and  the  courts  of  this  state  will  not  en- 
force the  penal  statutes  of  another  state  or  ter- 
ritory. 

2.  A  statute  of  the  territory  of  New  Mexico 
provided  that  whenever  any  person  should  die 
from  any  injury  occasioned  by  the  negligence  of 
an  agent  or  servant  managing  any  locomotive 
or  train  of  cars,  the  corporation  in  whose  em- 
ploy such  agent  or  servant  should  be  should 

forfeit  and  pay  for  every  person  or  passenger 


80  dying  the  sum  of  $5,000,  which  may  be 
sued  for  and  recovered,  first  by  the  husband  or 
wife  of  the  deceased,  or  second,  if  tiiere  be  uo 
husband  or  wife,  or  if  he  or  she  fails  to  sne 
within  six  mouths  after  such  death,  then  by 
the  minor  child,  or  children,  of  the  deceased. 
In  an  action  by  the  minor  children  of  a  person 
whose  death  was  so  caused,  and  who  left  a  wid- 
ow surviving  him,  brought  more  than  six  months 
after  the  death,  held,  that  the  courts  of  this  state 
will  not  enforce  the  liability  created  by  the 
statute  of  New  Mexico,  it  being  in  part  penal, 
and  giving  a  right  of  action  to  persons  other 
than  the  one  who  would  be  entitled  to  recover 
under  the  laws  of  this  state  in  a  similar  case 
arising  here. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Wyandotte  coun- 
ty; Henry  L.  Alden,  Judge. 

Action  by  Edwin  Tom  Dale  and  others 
against  the  Atchison,  Topeka  &  Santa  F6 
Railroad  Company.  From  a  judgment  for 
defendant,  plaintiffs  bring  error.    Affirmed. 

Fenlon  &  Fenlon,  for  plaintiffs  In  error. 
A.  A.  Hard  and  Mills,  Smith  &  Hobbs,  for 
defendant  in  error. 

ALLEN,  J.  Edwin  Tom  Dale  and  two  oth- 
er minor  children  of  Edwin  Dale,  deceased, 
brought  this  suit  against  the  Atchison,  To- 
peka &  Santa  F6  Railroad  Company  to  re- 
cover damages  for  the  death  of  said  Edwin 
Dale,  which  it  is  alleged  was  caused  by  the 
negligence  of  the  defendant  In  the  territory 
of  New  Mexico  on  the  18th  day  of  July,  1888. 
This  action  was  commenced  on  the  31st  day 
of  July,  1890,  and  recovery  Is  sought  under 
a  statute  of  New  Mexico,  which  reads  as  fol- 
lows: "Sec.  2308.  Whenever  any  person  shall 
die  from  any  Injury  resulting  from  or  occa- 
sioned by  the  negligence,  unsklUfulness  or 
criminal  Intent  of  any  officer,  agent,  servant 
or  employ^  whilst  running,  conducting  or 
managing  any  locomotive,  car  or  train  of 
cars,  or  of  any  driver  of  any  stage  coach  or 
other  public  conveyance  while  In  charge  of 
the  same  as  driver,  and  when  any  passenger 
shall  die  from  a,ny  Injury  resulting  from  or 
occasioned  by  any  defect  or  Insufficiency  In  any 
railroad  or  any  part  thereof,  or  In  any  locomo- 
tive or  car  or  in  any  stage  coach  or  othet  pub- 
lic conveyance,  the  corporation.  Individual,  or 
Individuals  In  whose  employ  any  such  officer, 
agent,  servant,  employ^,  engineer  or  driver 
shall  beat  the  time  such  Injui^  was  committed, 
orwhoownsany  such  railroad  locomotive,  car, 
stage  coach,  or  other  public  conveyance  at  the 
time  any  Injury  Is  received  resulting  from  or 
occasioned  by  any  defect  or  Insufficiency  above 
declared,  shall  forfeit  and  pay  for  every  per- 
son or  passenger  so  dying  the  sum  of  $5,000, 
which  may  be  sued  and  recovered,  first  by 
the  husband  or  wife  of  the  deceased,  or  sec- 
ond, if  there  be  no  husband  or  wife,  or  If  he 
or  she  fails  to  sue  within  six  months  after 
such  death,  then  by  the  minor  child  or  chil- 
dren of  the  deceased,  or  third,  if  such  de- 
ceased be  a  minor  and  unmarried  then  by  the 
father  and  mother  who  may  join  in  the  suit, 
and  each  shall  have  an  equal  Interest  In  the 
judgment,  or  If  either  of  them  be  dead  then 
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by  the  survivor.  In  suits  instituted  under 
this  section  it  shall  be  pompetcnt  for  the  de- 
feudnnt  for  his  defense  to  show  that  the  de- 
fect or  insufficiency  named  In  this  section 
was  not  a  negligent  detect  or  insutficiency." 
The  petition  alleges  tliat  no  personal  repre- 
sentative of  the  estate  of  said  Edwin  Dale 
has  ever  been  appointed,  and  that,  although 
more  than  six  months  had  elapsed  after  the 
death  of  said  Edwin  Dale,  no  action  had  been 
brought  by  Sarah  Ann  Dale,  his  widow,  to 
recover  damages  therefor;  and  that  by  rea- 
son thereof  the  cause  of  action  given  by  said 
statute  had  vested  in  the  plaintilts.  A  de- 
muiTcr  to  the  amended  petition  was  sustain- 
ed by  the  district  court,  and  Judgment  en- 
tered thereon  in  favor  of  the  defendant  Er- 
ror is  os.signed  on  the  ruling  of  the  court 
sustaining  the  demurrer. 

The  principal  question  in  the  case,  and  the 
only  one  necessary  to  decide,  is  whether  an 
action  can  be  maintained  in  this  state  by 
the  minor  children  under  the  statute  of  New 
Mexico  above  quoted.  K  is  the  same,  in  sub- 
stance, as  the  statute  of  Missouri,  under 
which  a  recovery  was  sought  in  the  case  of 
Hamilton  v.  Railroad  Co.,  39  Kan.  56,  18  Pac. 
57.  It  is  held  by  the  courts  of  Missouri  that 
in  an  action  founded  on  the  statute  of  that 
state  the  recovery  must  be  of  the  full  amount 
provided  In  the  statute,  or  nothing;  and  a 
verdict  for  $2,500  was  set  aside  by  the  court 
of  appeals.  Rafiferty  v.  Railroad  Co.,  15  Mo. 
App.  559.  In  Carroll  v.  Railway  Co.,  88  Mo. 
239,  an  instruction  directing  the  jury.  If  they 
found  for  plaintiff,  to  assess  her  damages  at 
the  sum  of  $5,000,  was  approved  by  the  su- 
preme court.  In  the  case  of  McCarthy  v. 
Railroad  Co.,  18  Kan.  4C,  the  right  of  an  ad- 
ministrator appointed  In  Kansas  to  recover 
for  Injuries  received  in  Missouri  by  plaln- 
tifTs  intestate,  from  which  he  afterwards 
died  in  Kansas,  was  denied  by  this  court;  and 
in  the  case  of  Limekilier  v.  Railroad  Co.,  33 
Kan.  83,  5  Pac.  401,  it  was  beld  that  an  ad- 
ministratrix appointed  in  Missouri  could  not 
maintain  an  action  under  section  422  of  the 
Code  of  Civil  Procedure  of  this  state  for  an 
Injury  received  in  this  state  causing  the 
death  of  the  plalntlfTs  intestate,  on  the 
ground  that  no  such  action  could  have  been 
maintained  in  Missouri  if  the  death  had  been 
caused  In  that  state.  In  the  case  of  Vawter 
v.  Rallwny  Co.,  84  Mo.  679,  it  was  held  that 
an  administrator  appointed  in  Missouri  could 
tot  maintain  an  action  there  under  the  stat- 
ute of  Kansas  for  the  death  of  the  intestate 
in  Kansas.  There  is  great  diversity  In  the 
decisions  of  the  courts  as  to  whether  an  ac- 
tion of  this  liind  may  be  brought  in  one  state 
to  recover  under  the  statute  of  another  state 
for  a  death  caused  there.  Some  courts  re- 
fuse all  relief  in  such  cases,  while  others  al- 
low the  action  to  be  maintained  where  the 
statutes  of  the  two  states  are  substantially 
similar,  and  where  both  are  remedial  in  char- 
acter. A  leading  case  of  the  latter  class  is 
that  of  Dennick  v.  Railroad  Co.,  103  U.  S. 


11,  where  it  was  held  that  an  administrator 
appointed  under  the  laws  of  New  York  could 
maintain  an  action  In  that  state  for  the  death 
of  his  intestate  in  New  Jersey,  and  might 
recover  under  the  provisions  of  the  statute 
of  the  latter  state.    The  statute  of  New  Jer- 
sey authorized  a  recovery  by  the  administra- 
tor for  the  exclusive  benefit  of  the  widow  and 
next  of  kin,  to  be  assessed  by  the  jury  with 
reference  to  the  pecuniary  Injury  resulting 
from  such  death  to  the  wife  or  next  of  kin. 
It  Is  said  In  the  opinion  that  there  was  a 
statute  of  New  York  similar  in  Its  provisions 
to  that  of  New  Jersey.   The  cases  of  Leonard 
T.  Navigation  Co.,  84  N.  Y.  48;    Knight  v. 
Railroad  Co.,  108  Pa.  St.  250;   Burns  v.  Rail- 
road Co.  (Ind.  Sup.)  15  N.  E.  230;   Railroad 
Co.  V.  McMullIn  (Ind.  Sup.)  20  N.  E.  287,— are 
to  the  same  effect    The  case  of  Herrlck  v. 
Railway  Co.,  31  Minn.  11,  16  N.  W.  413,  goes 
further,  and  holds  that  an  action  may  be 
maintained  under  a  statute  of  Iowa  for  an 
Injury  received  there,  notwithstanding    the 
want  of  a  similar  statute  in  Minnesota.    In 
the  case  of  Railway  Co.  v.  McCormIck,  71 
Tex.  660,  9  S.  W.  540,  a  recovery  was  sought 
under  the  statute  of  Arkansas  for  an  injury 
received  there.    Under  the  laws  of  Arlcansas 
the  action  was  authorized  to  be  brought  by 
the  personal  representative,  and,  If  there  be 
no  personal  representative,  then  by  the  beirs 
at  law,  and  the  amount  recovered  to  be  dis- 
tributed   for  the   exclusive  benefit .  of   the 
widow  and  next  of  kin,  in  the  same  propor- 
tions as  the  estate  of  the  decedent  would  be 
distributed,    tinder   the  law   of   Texas    the 
amount  recovered  was  to  be  divided  among 
the  persons  designated  in  the  statute.  In  sach 
proportion  as  the  Jury  on  the  trial  should  de- 
termine.   It  was  held  that  the  statutes  of  tbe 
two  states  were  so  different  that  an  action 
could  not  be  maintained  in  the  courts  of  Tex- 
as to  enforce  the  liability  created  by  the  laws 
of  Arkansas.    In  tbe  case  of  Ash  v.  Railroad 
Co.  (Md.)  19  Atl.  mS,  the  court  of  appeals 
of  Maryland  held  that  an  administrator  ap- 
pointed in  Maryland  could  not  recover  there, 
under  the  statute  of  West  Virginia,  for  tbe 
death  of  his  intestate,  because  of  the  dissimJ- 
larity  of  the  statutes  of  the  two  states.    This 
action  is  brought  by  the  minor  children  of 
Edwin  Dale,  and  it  appears  that  tbey  alone 
are  authorized  to  sue  under  the  statute  of 
New    Mexico    after    the    expiration    of    six 
months.    The  widow's  right  of  action,  which 
was  full  and  complete  during  that  period,  is 
utterly  lost.    Under  section  422a  of  the  Code 
of  Civil  Procedure  of  this  state,  where   no 
personal    representative    is    appointed,     the 
widow  only  can  maintain  the  action.    Wheth- 
er the  damages  recovered  by  her  are  for  her 
sole  benefit,  or  subject  to  distribution  to  the 
parties  who  would  have  been  entitled  there- 
to if  recovered  in  an  action  by  the  personal 
representative,   may   be  a   matter   of    some 
doubt.    It  thus  appears  that,  if  a  recovery  be 
allowed  in  this  case,  it  will  be  had  by  jmy- 
sons  who  could  not  maintain  tbe  action  if 
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the  Injtiry  causing  the  death  had  been  re- 
ceived In  this  state.  Another,  and  perhaps 
more  serious,  dlflScolty  lies  In  the  penal  char- 
acter of  the  statute  ot  New  Mexico.  Al- 
though It  is  argued  that  the  law  of  that  ter- 
ritory provided  for  the  payment  by  the 
wrongdoer  of  a  sum  of  money  to  his  widow 
or  minor  children,  and  that  they  are  the  ones 
usually,  If  not  invariably,  most  injured  by 
his  death,  and  that  the  money  to  be  paid  un- 
der that  statute  subserves  really  the  same 
purpose  as  money  paid  under  the  laws  of 
Kansas,  and  compensates  them  In  some  de- 
gree for  the  loss  of  the  husband  and  father. 
It  yet  Is  apparent  that  the  theory  of  the  law 
of  the  two  states  Is  different.  In  Kansas  It 
Is  strictly  compensatory.  In  New  Mexico  It 
may  be  strictly  penal,  for  It  might  happen 
that  the  person  killed  was  a  burden  upon 
his  family,  contributing  nothing  to  them. 
In  MarshaU  v.  Railroad  Co.,  46  Fed.  269,  it 
was  held  that  the  statute  of  Missouri  was 
penal,  and  that  an  action  could  not  be  main- 
tained thereon  in  the  circuit  court  of  the 
United  States  in  Ohio,  and  the  case  of  Phil- 
pott,  v.  Railroad  Co.,  85  Mo.  164,  was  cited 
as  authority  for  the  proposition  that  "the 
law,  as  well  as  being  compensatory.  Is  of  a 
penal  and  police  nature,  and  can,  without 
objections,  subserve  both  purposes  at  one 
and  the  same  time."  The  case  of  Adams  t. 
Railroad  Co.  (Vt.)  30  Atl.  687,  was  an  action 
brought  In  Vermont  to  recover  for  a  death 
caused  in  Massachusetts  under  the  statute 
or  that  state,  which  provided  for  a  recovery 
of  damages  not  exceeding  ¥5,000  nor  less 
than  $500,  to  be  assessed  with  reference  to 
tht  degree  of  culpability  of  the  corporation. 
It  was  held  that  the  statute  was  penal  In 
character,  and  that  It  would  not  be  enforced 
by  the  courts  of  Vermont.  It  Is '  elementary 
that  penal  statutes  have  no  extraterritorial 
force,  and  that  the  principles  of  comity  pre- 
vailing among  the  states  do  not  go  to  the 
extent  of  enforcing  In  the  courts  of  one  state 
the  penal  statutes  of  another.  Story,  Confl. 
Laws,  §  021:  Lindsay  v.Hill,22Am.  Kep.564; 
Bank  v.  Price,  3  Am.  Rep.  204.  If  we  were 
to  attempt  the  enforcement  of  the  statute  of 
New  Mexico  to  the  extent  to  which  It  is 
compensatory  only,  we  should  find  .ourselves 
in  the  position  of  having  to  resort  to  that 
statute  to  create  the  liability,  and  then  meas- 
ure that  liability  by  the  principles  obtaining 
in  this  state,  for  the  law  of  New  Mexico  has 
but  one  fixed  and  rigid  measure,— the  definite 
sum  of  $5,000  in  every  case  where  liability 
exists;  while  In  this  state  It  is  in  all  .cases 
limited  to  the  damages  actually  sustained 
by  the  party  for  whose  benefit  the  action 
la  prosecuted.  In  the  case  before  us  we  are 
asked  to  enforce  a  statute  of  a  territory, 
penal  In  part,  at  least,  and  which  confers  a 
right  of  action  on  persons  other  than  the  one 
that  would  be  authorized  to  maintain  an  ac- 
tion in  this  state  under  a  similar  state  of 
facts.  Under  the  statute  of  New  Mexico  an 
adult  child  would  have  no  right  of  recovery 


if  there  were  minor  children.  Under  the  au- 
thorities the  obstacles  In  the  way  of  afford- 
ing the  plaintiffs  any  relief  In  this  case  ap- 
pear insurmountable,  and  we  feel  constrain- 
ed to  hold  that  the  courts  of  this  state  will 
not  undertake  the  enforcement  of  a  statute 
penal  In  part,  and  so  dissimilar  In  principle 
from  the  law  of  our  own  state.  The  judg- 
ment of  the  district  court  Is  affirmed.  All 
the  Justices  concurring. 


(&7  Kan.  629) 
JONES  V.  JOHNSON. 
(Supreme  Court  of  Kansas.    Jan.  8,  1897.) 
IxjoscTiox— Petition  as  Evidbnce. 
The  verification  of  a  petition  is  not  to  be 
treated  as  evidence  on  the  trial  of  an  action  for 
a' perpetual  injunction;   and,  where  the  petition 
in  such  a  case  is  demurrable,  any  answer  thereto 
which  does  not  cure  the  defects  of  the  petition 
is  sufficient,  and  it  is  error  for  the  court  to  grant 
a  perj'etual  injunction  without  evidence. 
(Syllabus  by  the  Court.) 
Error  from  district  court.  Reno  covmty;  P. 
L.  Martin,  Judge. 

Action  by  Nannie  J.  Johnson  against  J.  N. 
Jones.  Judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 

John  W.  Roberts  and  H.  Whiteside,  for 
plaintiff  in  error.  Davidson  &  Williams,  for 
defendant  in  error. 

MARTIN,  C.  J.  On  January  9,  1891,  Nan- 
nie J.  Johnson  filed  her  petition  against  John 
W.  Jones,  sheriff,  to  enjoin  him  from  sell- 
ing a  certain  tract  of  land  in  said  county, 
of  which  she  claimed  to  be  the  owner,  upon 
an  execution  issued  to  him  out  of  said  dis- 
trict court  in  an  action  wherein  Julius  Kuhn 
was  plaintiff,  and  Constant  &  Johnson  were 
defendants;  the  sheriff  having  levied  upon 
the  land,  and  advertised  the  same  for  sale, 
and  she  not  being  a  party  to  said  action. 
She  set  up,  as  an  exhibit,  a  copy  of  her  deed 
to  the  property,  and  it  shows  the  convey- 
ance to  have  been  made  April  1,  1889,  by  C. 
P.  Johnson -to  her,  and  that  the  same  was 
recorded  April  3,  1889;  and  these  are  all 
the  facts  alleged  in  the  petition  which  was 
verified  by  said  Nannie  J.  Johnson,  and  upon 
which  a  temporary  Injunction  was  granted. 
The  sheriff  duly  filed  an  answer,  and  after- 
wards an  amendment  thereto.  These  con- 
tained a  general  denial,  except  as  to  facts 
thereinafter  admitted.  It  was  then  stated 
that  the  sheriff  had  levied  said  execution, 
and  also  another,  wherein  Long  Bros,  were 
plaintiffs,  both  being  against  Cliarles  P. 
Johnson  and  Hiram  Constant;  said  Charles 
P.  Johnson  being  the  husband  of  Nannie  J. 
Johnson,  and  the  real  owner  of  said  land, 
and  he  having  made  said  deed  without  con- 
sideration, and  for  the  purpose  of  hindering, 
delaying,  and  defrauding  his  creditors;  and, 
further,  that  said  Charles  P.  Johnson  was 
about  to  engage  in  the  grocery  business,  and 
to  become  largely  Indebted  to  said  Julius 
Kuhn  and  Long  Bros.,  and  to  the  Hutcbiu- 
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son  Mill  Company;  and  said  Nannie  J.  John- 
son well  knew  said  fraudulent  purpose  of 
lier  husband  In  the  execution  of  salu  deed; 
that  she  simply  holds  said  deed  to  prevent 
the  application  of  the  land  to  the  payment 
of  the  Just  debts  of  her  husband;  that  the 
conveyance  to  her  Is  void;  and  that  Charles 
P.  Johnson  and  the  estate  of  Hiram  Con- 
stant are  Insolvent.  The  defenaant  prayed 
that  the  deed  be  set  aside,  and  that  said 
Judgment  be  decreed  a  first  lien  upon  said 
land,  and  that  the  same  be  sold,  and  the 
proceeds  applied  to  the  satisfaction  thereof. 
The  plaintifC  below  replied  by  a  general  de- 
nial. 

The  cause  was  called  for  trial  March  28, 
1892;  and,  a  Jury  being  waived,  the  issues 
were  submitted  to  the  court,  which  held 
that  the  burden  of  proof  was  on  the  defend- 
ant below.  Certain  evidence  was  offered  by 
him,  when  the  plalntifl!  objected  to  the  in- 
troduction of  any  testimony,  on  the  ground 
that  the  answer  and  the  amendment  did  not 
state  facts  sufficient  to  constitute  a  defense, 
and  this  was  sustained,  whereupon  the 
plaintiff  below  moved  for  a  perpetual  injunc- 
tion, and  for  costs,  which  motion  was  sus- 
tained. The  motion  of  the  defendant  below 
for  a  new  trial  was  overruled  December  1, 
1892;  and  the  defendant  below  duly  except- 
ed to  these  rulings  and  orders  of  the  court. 
He  now  insists  that  plaintiff's  petition  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  In  this  he  is  right,  for  the 
issue  of  an  execution  presupposes  a  Judg- 
ment, and  there  is  no  allegation  of  its  date. 
It  may  have  become  a  lien  before  the  deliv- 
ery of  the  deed  from  Charles  P.  Johnson  to 
Nannie  J.  Johnson.  The  answer  throws  some 
additional  light  upon  the  transaction,  by 
stating  that  Charles  P.  Johnson,  against 
whom  two  Judgments  were  rendered,  was 
the  husband  of  Nannie  J.  Johnson;  but  It 
is  quite  obscure,  and  there  Is  no  allegation 
that  Johnson  was  insolvent,  or  even  indebt- 
ed, at  the  time  he  executed  the  deed  to  his 
wife.  Neither  party  seems  t6  have  been 
willing  to  plead  the  facts,  and  each,  per- 
haps, deemed  It  best  to  rely  chiefly  on  vague 
conclusions  of  fact  and  of  law.  The  quali- 
fied general  denial,  with  the  other  facts  or 
conclusions  pleaded,  did  not  Justify  the  court 
in  granting  to  the  plaintilC  below  a  per- 
petual injunction  without  evidence,  for  the 
verification  of  the  petition  cannot  be  treat- 
ed as  evidence  on  the  final  hearing.  The 
pleadings  ought  to  have  been  recast  before 
the  trial.  The  Judgment  will  be  reversed, 
and  a  new  trial  awarded.  All  the  Justices 
concurring. 

(07  Kan.  632) 

CITY  OF  GARDEN  CITY  v.  TRIGG. 
(Supreme  Court  of  Kansas.    Jan.  8,  1897.) 

COSTUACT  BT    ClTV— VaIIDITT. 

A  city  of  the  second  class  entered  into  an 
agreement  with  a  contractor  for  the  building 


of  sidewalks,  to  be  paid  for  out  of  the  proceeds 
of  an  assessment  to  be  levied  on  the  abutting 

f>roperty  benefited  by  the  improvemont,  stipu- 
ating  that,  if  the  fund  so  provided  was  not  suf- 
ficient, or  available  at  a  specified  time,  payment 
should  be  made  ont  of  any  unappropriated  mon- 
eys in  the  city  treasury.  At  the  time  mentioned, 
the  funds  derived  from  the  assessment  were  in- 
sufiicient  to  meet  the  warrants  issued  to  the 
contractor  for  the  improvement.  Held,  that  tiie 
contract  was  valid,  and  that  the  city  became  a.h- 
solntely  liable  on  the  warrants  remaining  un- 
paid after  the  time  stated. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Finney  county; 
A.  J.  Abbott,  Judge. 

Action  by  H.  C.  Trigg  against  the  city  of 
Garden  City.  Judgment  for  plaintiff.  De- 
fendant brings  error.     Affirmed. 

Dodd  Cartwright  and  A.  J.  Hoskinson,  for 
plaintiff  In  error.  H.  F.  Mason,  for  de- 
fendant in  error. 

irOHNSTON,  J.     H.  C.  Trigg  brought  this 
action  against  the  city  of  Garden  City  to  re- 
cover $2,084.27,  with  Interest  at  7  per  cent 
from  the  15th  day  of  July,  1889,  upon  wai^ 
rants  issued  by  the  city  in  favor  of  Jacob 
Holloway   for  the  construction  of  certain 
sidewalks.    The  warrants  provided  that  the 
amount  of  each  should  be  paid  out  of  a 
specific  pidewalk  fund  arising  from  an  as- 
sessment on  particular  lots,  and  that,  if  not 
paid  by  July  15,  1889,  It  should  be  paid  ont 
of  any  funds  not  otherwise  appropriated. 
It  appears  that  In  May,  188",  petitions  were 
presented  to  the  city  council,  asking  that 
sidewalks  be  constructed  upon  a  number  of 
the   streets.     The    petitions   were    granted, 
and  a  resolution  was  passed  and  published 
that  the  sidewalks  were  deemed  to  be  neces- 
sary.    On  June  25,  1887,  an  ordinance  was 
enacted   providing  for  the  construction   of 
the  sidewalks,  and  the  committee  on  streets 
was  authorized  to  contract  for  the  build  ii% 
of  the  same  in  the  name  of  the  city  "on 
such  terms  as  may  seem  best"    It  also  pro- 
vided for  levying  an  assessment  against  the 
abutting  property  according  to   the    front 
foot  thereof,  to  be  collected  as  other  taxes. 
giving  to  the  lot  owners  the  privilege  of 
building  the  walks   at  their  own   cost  at 
any  time  prior  to  August  1,  1887.     On  Oc- 
tober 22,  1887,  the  city  entered  into  a  con- 
tract with  Holloway  to  build  the  walks  in 
accordance  with  certain  specifications,  and 
that  when  the  work,  or  any  part  thereof, 
had    been   completed    and   duly    approved. 
warrants  should  be  issued  by  the  city  for 
the  amount  necessary  to  pay  for  sucb  side- 
walks, payable  out  of  the  fund    produced 
by  the  special  assessment     But  it  further 
provided  that,  if  any  of  said  warrants  were 
not  paid  by  July  15,  1889,  they  should  be- 
come payable  out  of  any  funds  In  the  city 
treasury.     The  sidewalks  were  built  in  ac- 
cordance with  the  contract,  warrants  were 
Issued,  and  a  portion  of  the  same  -were  paid 
from  the  special  fund  arising  fron>  the  as- 
sessments.    On  July  15,  1889,  the  warrants 
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in  question  remained  unpaid  by  reason  of 
the  failure  of  the  owners  of  some  of  the 
property  to  pay  the  amounts  assessed 
against  it  On  that  day  the  warrants  were 
presented,  and  payment  demanded.  There 
was  then  in  the  city  treasury  no  money  be- 
longing to  the  special  fund,  but  there  was 
in  the  general  fund  money  su£9clent  to  have 
paid  a  part  of  said  warrants;  but  the  treas- 
urer on  the  instruction  of  the  city  council, 
refused  to  pay  the  same.  The  trial  court 
ruled  that  the  city  was  liable  upon  the  war- 
rants and  gave  Judgment  for  the  amount  of 
the-  same. 

The  contention  that' the  city  had  no  power 
to  make  the  contract  that  was  made  cannot 
be  sustained.  Garden  City  is  a  city  of  the 
second  class,  and  the  statute  specifically 
emi>owers  such  cities  to  build  sidewalks, 
and  they  are  authorized  to  make  all  con- 
tracts necessary  to  the  exercise  of  the  cor- 
porate powers  conferred.  Gen.  St.  1889, 
pars.  750,  788.  While  the  statute  provides 
for  assessing  the  cost  of  .the  Improvement 
against  the  property  benefited,  the  city  is 
not  limited  to  that  method  of  making  pay- 
ment. It  has  been  determined  that  this 
provision  requiring  an  assessment  to  be 
made  for  the  Improvements  relates  to  the 
ultimate  liability  therefor,  and  is  for  the  pur- 
pose of  raising  a  fund  to  reimburse  the  city 
for  the  amount  paid  for  such  improvements. 
City  of  Wyandotte  v.  Zeltz,  21  Kan.  649; 
City  of  Atchison  v.  Leu,  48  Kan.  138.  29 
Pac.  467;  King  v.  City  of  Frankfort,  2  Kan. 
App.  530,  43  Pac.  983.  The  same  authorities 
hold  that  it  is  competent  for  the  city  to 
contract  for  the  building  of  a  sidewalk,  pay- 
ment to  be  made  when  the  work  is  complet- 
ed, and  to  give  a  suitable  acknowledgment 
of  the  Indebtedness.  It  is  true,  the  city 
might  have  made  a  contract  to  build  the 
sidewalks  stipulating  that  payment  should 
be  made  solely  from  the  proceeds  of  the  spe- 
cial assessment,  but  perhaps  the  delay  anu 
uncerfalnty  of  that  course  made  it  Impos- 
sible to  make  an  advantageous  contract  for 
the  work.  The  course  adopted  was  a  com- 
bination of  the  two  methods.  The  contract- 
or was  to  build  the  sidewalks,  and  take 
his  pay  from  the  proceeds  of  a  special,  as- 
sessment, provided  the  taxes  were  paid 
within  the  prescribed  time.  The  sidewalks 
appear  to  have  been  completea  In  the  early 
part  of  1888.  The  earliest  annual  tax  to 
which  the  special  assessment  could  be  add- 
ed was  that  of  1888.  The  first  half  of  the 
tax  would  therefore  be  due  on  December 
20,  1S88,  and  the  second  half  on  June  20, 
1889.  '  Moneys  collected  by  taxation  for  the 
city  must  be  turned  over  to  the  city  treas- 
urer on  July  loth,  and  obviously  the  con- 
tract was  made  with  reference  to  these 
dates,  as  the  warrants  were  made  payable 
absolutely  on  July  15,  1889.  Such  improve- 
ments being  In  great  part  for  the  benefit  of 
the  general  public,  and  the  use  and  conven- 


ience of  the  whole  city.  It  Is  primarily  liable 
for  them;  and  no  reason  is  seen  why  the 
city  may  not  enter  into  such  a  contract  as 
was  made  In  this  case.  The  statute  con- 
tained no  restrictions  as  to  the  manner  of 
payment,  and  the  ordinance  authorized  the 
committee  to  contract  for  the  building  of 
the  sidewalks  In  the  name  of  the  city  on 
such  terms  as  might  seem  best.  The  con- 
tract is  not  unreasonable  in  its  terms,  nor 
does  It  appear  to  be  In  conflict  with  either 
the  statute  or  the  ordinance.  The  district 
court  riUed  correctly  in  holding  the  city  lia- 
ble upon  the  unpaid  warrants,  and  Its  judg- 
ment will  therefore  be  affirmed.  All  the 
Justices  concurring. 


BROWN  v.  CEABTBBB  et  al. 
(Supreme  Court  of  Kansas.    Jan.  8,  1897.) 

Ca8E-MaDB— TiMB  froB  SBRVINQ — EXTBMSIOX. 

The  court  cannot  extend  the  time  for  serv- 
ing a  case-made  after  the  expiration  of  the  time 
allowed  for  Berving  the  same  has  expired. 

Error  firom  district  court,  Scott  county;  V,  H. 
Grinstead,  Judge. 

Action  between  P.  W.  Brown  and  C.  C. 
Crabtree  and  others.  There  was  a  Judgment 
for  the  latter,  and  the  former  brings  error. 
Dismissed; 

Wm.  Osmond,  for  plaintiff  In  error.  Travis 
Morse,  for  defendants  in  ertDr. 

PER  CURIAM.  On  June  18,  1892,  Judg- 
ment was  rendered  In  favor  of  the  defendants 
In  error  against  the  plaintiff  in  error  for  $2,- 
202.86;  and  the  plaintiff  in  error  was  allowed 
90  days  to  make  and  serve  a  caae-made.  On 
August  25th  following,  this  time  was  extended 
an  additional  30  days  from  the  expiration  of 
the  time  originally  given.  On  October  18th 
following,  another  order  was  made,  purport- 
ing to  extend  the  time  to  and  Including  No- 
vember 30, 1892;  and  the  case-made  was  served 
on  the  day  last  mentioned.  In  the  certificate 
of  settlement  of  the  case-made,  the  trial  judge 
stated  that  the  case-made  was  served  in  due 
time.  The  defendant  in  error  challenges  the 
right  of  the  plaintiff  hi  error  to  be  heard,  on 
the  ground  that  the  time  to  make  a  case  fixed 
by  the  first  order,  and  extended  by  the  sec- 
ond, expired  on  October  16th,  and  the  court 
had  no  power  to  make  a  further  extension  on 
October  18th;  and  this  iraint  must  be  sustained, 
on  the  authority  of  Insurance  Co.  v.  Koons,  26 
Kan.  215,  218,  and  cases  cited,  and  Investment 
Co.  V.  Love,  43  Kan.  157,  23  Pac.  161.  The 
period  of  120  days  elapsed  on  October  16th, 
and,  as  that  day  was  Sunday,  probably  the 
case-made  could  have  been  served  on  Monday, 
October  17th  (section  722,  Code  Civ.  Proc); 
but  the  extension  was  not  made  until  October 
18th,  and  this  was  too  late.  The  petition  In 
error  must  be  dismissed. 


Digitized  by 


Google 


526 


47  PACIFIC  REPORTER. 


(Kan. 


(57  Kan.  «35) 
MISSOURI,  K.  &  T.  RY.  CO.  t.  LYCAN. 
(Supreme  Court  of  Kansas.   .Jan.  8,  1897.) 

RaILKOADS— LlABILITT  FOR    F1KE8— NeOI.IGENOE— 

Kbalty— What  is— Mkasuhe  op  Damages 
— Evidence— Hakmi.ess  Krrok. 

1.  A  petition  which  alleges  that  the  plaintiff 
was  the  owner  of  certain  lands  particularly  de- 
scribed, upon  which  there  were  standing  and 
growing  certain  fruit,  shade,  and  ornamental 
trees,  shrubs,  and  vines,  also  particularly  de- 
scribed, and  that  the  defendant  negligently  per- 
mitted fire  to  escape  from  its  locomotive,  which 
spread^  burned  and  destroyed  such  trees,  shrubs, 
and  vines,  alleges  an  injury  to  the  freehold. 
Trees  growing  on  the  land  of  the  owner,  for 
fruit,  shade,  or  ornament,  are  part  of  the  realty; 
and  no  other  facts  than  these  need  be  stated  in 
the  petition  to  show  that  tbey  are  such. 

2.  In  an  action  against  a  railway  company 
to  recover  damages  for  negligently  permitting 
fire  to  escape  from  one  of  Its  locomotives,  where 
it  is  alleged  that  the  defendant  was  negligent 
in  failing  to  provide  such  locomotive  with  a 
sufficient  sjMirk  arrester,  and  in  the  manner  of 
operating  its  engine,  ind  also  in  that  it  negli- 
gently permitted  tall  gras6,  weeds,  and  other 
combustible  material  to  remain  on  its  ri^bt  of 
way,  held,  that  a  finding  of  negligence  in  not 
burning  off  the  right  of  way.  based  on  suffi- 
cient evidence  showing  that  the  fire  started  in 
and  spread  from  such  grass  and  weeds,  will 
support  a  general  verdict  for  the  plaintiff,  not- 
withstanding findings  in  favor  of  the  company 
on  the  other  .charges  of  negligence. 

3.  In  such  an  action,  evidence  as  to  the  value 
of  the  trees  while  growing  on  the  land,  and  as  a 
part  of  It,  is  competent  for  the  purpose  of  show- 
mg  the  amount  of  the  plaintiff's  damages. 
Where  a  particular  thing  attached  to  the  soil, 
and  therefore  a  part  of  the  realty,  but  which 
has  a  distinct  value  as  such,  susceptible  of  defi- 
nite mea.surement.  is  injured  or  destroyed,  the 
evidence  in  an  action  to  recover  damages  there- 
for may  properly  be  directed  to  the  value  of 
such  specific  thing  as  a  part  of  the  land,  and,  in 
actions  of  this  kind,  is  ordinarily  the  best  and 
most  satisfactory  evidence.  It  is  only  where  the 
damages  to  one  part  of  the  land  affect  other 
parts,  and  are  incapable  of  more  definite  and 
direct  proof,  that  the  evidence  is  necessarily 
confined  to  proof  of  the  value  of  the  whole  tract 
before  and  after  the  injury,  though  the  actual 
damages  can  never,  in  any  case,  exceed  the  dif- 
ference between  such  values. 

4.  Certain  errors  in  the  admission  of  testimo- 
ny considered,  but  lifld  not  to  have  substantially 
affected  the  rights  of  the  plaintiff  in  error. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Crawford  coun- 
ty; J.  S.  West,  Judge. 

Action  by  Belle  Lycan  against  tire  Mis- 
souri, Kansas  &  Texas  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant 
brings  error.    Affirmed. 

The  petition  in  this  case,  filed  In  the  court 
below  by  Belle  Lycan,  as  plaintiff,  alleged: 
That  the  defendant  was  a  corporation  op- 
erating a  line  of  railroad  in  Crawford  coun- 
ty. And,  second,  "that  this  plaintiff,  on  the 
18th  day  of  October,  1891,  and  for  a  long 
time  prior  thereto,  was  the  owner  of  and 
possessed  of  the  following  described  lands, 
to  wit:  'The  southeast  quarter  and  the  east 
half  of  the  southwest  quarter  of  section 
four,  township  twenty-eight,  of  range  twen- 
ty-two, in  Crawford  county,  Kansas,'— upon 
which  said  lands  there  was  growing  and 
standing  large  and  valuable  trees,   shrubs, 


vines,  apples,  rick  of  straw,  as  follows,  to 
wit:  [Here  follows  a  particular  description 
of  the  number  and  kind,  and  value  of  each:) 
and  all  of  the  foregoing  items,  consisting  of 
trees,  vines,  bushes,  apples,  and  straw,  were 
the  property  of  this  plaintiff,  and  were  of 
the  aggregate  value  of  $7,383.  •  •  • 
Fourth.  Plaintiff  says  that  on  or  about  the 
18th  day  of  October,  1891,  the  said  defend- 
ant was  operating  Its  said  railroad  herein- 
before mentioned,  and  did  run  a  large  pas- 
senger train,   No.  4,   drawn  by  locomotive 

engine  numbered ,  along  and  over  said 

railroad  in  Crawford  county,  Kansas;  and 
when  said  passenger  train  and  locomotive 
or  engine  was  passing  through  and  over 
said  section  4,  township  28,  range  22,  In 
Crawford  county,  Kansas,  at  about  12:30 
o'clock  p.  m.  of  that  day,  near  to  this  plain- 
tiff's land,  said  defendant  carelessly,  neg- 
ligently, and  unlawfully  permitted  lai^e 
flames  and  sparks  of  fire  and  Uve  cinders  to 
escape  from  Its  said  locomotive  or  engine, 
by  carelessly,  negligently,  and  unlawfully 
falling  to  provide  and  have  sufficient  safety 
screens  or  spark  arresters  attached  to  its 
said  engine  to  prevent  flre  and  sparks  from 
escaping  from  its  said  locomotive  or  engine: 
and  by  reason  of  the  said  defendant's  neg- 
ligent, unlawful,  and  careless  manner  in 
which  it  was  operating  said  railroad,  tbe 
grass  beside  said  line  of  railroad,  and  on 
said  defendant's  right  of  way,  became  and 
was  ignited  by  and  from  sparks  and  coals 
of  flre  emitted  and  thrown  from  its  said 
locomotive  or  engine.  Fifth.  Plaintiff  says 
that  the  said  defendant  carelessly,  negligent- 
ly, and  unlawfully  permitted  tall  grass  and 
weeds,  and  a  large  amount  of  combustible 
material,  to  grow,  be,  and  remain  on  tbe 
right  of  way  of  the  said  railroad  company; 
and  by  reason  of  said  defendant's  said  care- 
less, negligent,  and  unlawful  manner  of  op- 
erating said  railroad,  by  failing  to  provide 
sufficient  safety  screens  and  spark  ar^sters 
for  Its  said  engine  or  locomotive,  and  per- 
mitting said  grass,  weeds,  and  combustible 
material  to  grow,  be,  and  remain  on  its  said 
right  of  way,  it  permitted  flre  and  sparks  to 
escape  from  its  said  locomotive  or  en^rine, 
and 'which  said  flre  and  sparks  so  escaping 
or  thrown  or  permitted  to  escape  or  be 
thrown  from  Its  said  locomotive  or  engine, 
the  grass,  weeds,  rubbish,  and  combustible 
material  so  carelessly,  negligently,  and  un- 
lawfully permitted  to  be  and  remain  along 
by  and  adjacent  to  said  line  of  railroad  be- 
came and  were  ignited;  and  the  said  defend- 
ant carelessly,  negligently,  and  unlawfully 
permitted  said  fire  to  spread  and  communi- 
cate to  the  premises  of  this  plaintiff,  and 
which  said  flre  burned  and  destroyed  tbe  ap- 
ple trees,  budded  peach  trees,  seedling  peacli 
trees,  walnut  trees,  cherry  and  plum  trees, 
hedge  fences,  gooseberry  bushes,  grape 
vines,  blackberry  vines  or  bushes,  apples 
and  straw  hereinbefore  set  forth,  and  th<? 
property  of  this  plaintiff,  to  her  damage  in 
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the  sum  of  $7,383."  To  this  peUtlon  the  de- 
fendant demurred,  and  the  demurrer  was 
overruled.  Thereafter  an  answer,  contain- 
ing a  general  denial  and  other  matters  of 
defense,  was  filed.  The  Jury  returned  a  gen- 
eral verdict  In  favor  of  the  plaintiff  for  $2,- 
140  damages,  and  $175  attorney's  fees,  and 
also  made  answers  to  special  questions, 
among  which  are  the  following:  "(9)  What 
property  belonging  to  the  plaintiff  was  burn- 
ed and  destroyed  by  this  fire,  if  any,  stating 
fully  all  items?  Answer:  287  apple  trees, 
of  various  kinds,  killed,  $1,435;  510  forest 
trees,  of  various  kinds,  killed,  $129;  41  bud- 
ded peach  trees,  various  kinds,  killed,  $4X; 
160  seedling  peach  trees,  various  kinds,  kill- 
ed, $40;  10  grape  vines,  various  kinds,  kill- 
ed, $5;  one-half  acre  blackberries,  kilted,  $25; 
30  bunches  gooseberries,  killed,  $6;  120  rods 
hedge  fonca,  killed,  $60;  164  apple  trees, 
body  and  limbs  damaged,  $320;  plums  and 
cherries,  $28;  87  walnut  trees,  $43.— $2,- 
140."  "(34)  Is  It  not  a  fact  that  all  of  the 
apple  trees,  peach  trees,  walnut  trees,  plum 
and  cherry  trees,  gooseberries,  grape  vines, 
and  blackberry  vines  and  bushes  were  plant- 
ed and  growing  upon  said  land  for  the  fruit 
they  would  produce,  and  for  no  other  pur- 
pose whatever?  Answer:  Yes,  except  peach 
and  walnut,  which  were  for  shade  and  wind 
break  also."  "(43)  Is  it  not  a  fact  that  said 
engine  and  the  safety  screen  and  spark  ar- 
rester were  examined  by  Engineer  8.  J. 
Thurber  on  arrival  of  said  engine  at  Sedalia, 
Missouri,  on  the  evening  of  October  18,  1801, 
and  on  the  morning  of  October  19,  1891,  the 
safety  screen  and  spark  arrester  were  then 
in  good  condition,  and  properly  adjusted? 
Answer:  Yes.  (44)  Is  it  not  a  fact  that  said 
engine  was  carefully  and  prudently  handled 
and  managed  by  said  Engineer  S.  J.  Thurber 
and  his  fireman,  S.  Bowser?  Answer:  Yes. 
(45)  You  may  state  what,  if  anything,  the 
defendant,  its  employes,  agents,  or  servants, 
could  have  done  that  they  did  not  do  to  pre- 
vent a  communication  of  said  fire  to  the 
plalntifTs  land?  Answer:  Burned  off  right 
of  way.  (46)  If  defendant  had  cleaned  oft 
and  burned  its  right  of  way,  would  fire  have 
been  communicated  to  the  land  claimed  by 
the  plaintiff?  Answer:  No.  (47)  Is  it  not  a 
fact  that  a  4x4  mesh  netting  is  the  closest 
that  can  be  used  In  coal-burning  engines? 
Answer:  Yes."  "(66)  If  you  find  said  fire 
of  October  18,  1891,  which  destroyed  the 
property  described  by  plaintiff  in  her  peti- 
tion, was  caused  by  the  negligence  of  de- 
fendant, you  may  then  state  fully  all  the 
negligence  of  the  defendant  which  caused 
said  fire.  Answer:  By  not  burning  off  right 
of  way."  "(74)  State  whether  the  fire  of 
October  18,  1891,  which  destroyed  the  prop- 
erty described  by  plaintiff  in  her  petition, 
was  accidental?  Answer:  No."  The  de- 
fendant moved  for  Judgment  on  the  special 
findings,  and  also  for  a  new  trial.  Both 
motions  were  overruled,  and  judgment  en- 
tered for  the  amount  of  the  verdict  and  at- 


torney's fees.    The  defendant  now  seeks  a 
reversal  of  this  judgment. 

T.  N.  Sedgwick,  for  plaintiff  In  error. 
Wells  &  Woolley  and  J.  D.  McCleverty,  for 
defendant  in  error. 

ALLEN,  J.  (after  stating  the  facts).  There 
are  17  specifications  of  error  in  the  brief.  Most 
of  them,  however,  merely  present  in  different 
forms  the  same  proposition,  the  substance  of 
which  is  that  the  defendant  failed  to  allege 
and  show  that  the  property  destroyed  was 
a  part  of  the  freehold,  and  added  to  the  value 
of  the  farm,  and  that  the  destruction  there- 
of diminished  Its  value.  It  Is  urged  that 
the  petition  is  insufficient  for  the  pturpoee  of 
a  recovery  as  for  an  Injury  to  the  land,  and 
that  the  case  was  erroneously  tried  on  that 
theory.  The  petition  alleges  that  the  plain- 
tiff was  the  owner  of  the  land,  and  that 
the  trees,  etc.,  were  growing  and  standhig  upon 
It;  that  the  defendant  negligently  permitted 
fire  to  escape  from  its  engine;  and  that  such 
fire  spread  and  burned  them.  We  fail  to  per- 
ceive any  essential  fact  omitted  from  the  peti- 
tion. A  fruit  tree,  bush,  or  vine  kept  standing 
or  growing  for  its  fruit,  or  a  shade  or  orna- 
mental tree  or  bush,  is  a  part  of  the  realty, 
and  presumably  adds  to  the  value  of  It  There 
Is  nothing  whatever  in  the  petition  or  evidence 
indicating  that  the  orchard  that  was  destroyed 
bore  any  different  relation  to  that  realty  than 
orchards  usually  do  to  the  land  on  which  they 
stand,  and  it  hardly  seems  a  question  open  to 
discussion  whether  orchards  and  ornamental 
trees  and  shrubs  are  to  be  treated  as  a  part  of 
the  realty.  There  is  no  question  here  concern- 
ing nursery  stock  or  severed  timber.  The 
question  as  presented  by  objections  to  the  tes- 
timony offered  varies  but  little,  in  substance, 
from  that  raised  on  the  demurrer  to  the  peti- 
tion. It  is  that  proof  was  nrade  of  the  amount 
of  damages  to  the  farm,  without  any  corre- 
sponding averment  in  the  petition,  which  states 
the  value  of  the  different  .trees  and  shrubs 
destroyed  aid  injured.  The  facts  stated  in  the 
petition  show  an  injury  to  the  freehold,  and  it 
concludes  with  the  statement  that  that  injury 
was  to  plaintiff's  damage  in  the  sum  for  which 
she  asked  judgment  It  is  never  necessary,  nor 
even  proper,  to  plead  conclusions  of  law,  nor 
deductions  from  the  facts  on  which  a  cause 
of  action  arises.  It  Is  always  desirable  that 
the  pleader  state  concisely  the  facts  constitut- 
ing his  cause  of  action,  and  thereupon  demand 
therelief  he  isentitled  to.  The  trial  court  right- 
ly held  that  testimony  concerning  the  value  of 
the  trees  should  be  confined  to  their  value  to 
the  farm,  and  as  a  part  of  It  The  defendant 
also  objected  to  witnesses  being  allowed  to 
state  the  value  of  the  trees  and  other  things 
destroyed  as  a  part  of  the  freehold,  on  the 
ground  that  this  was  allowing  them  to  assume 
the  province  of  the  jury,  and  fix  the  plahitiff's 
damages.  It  is  contended  that  the  question 
should  have  been  confined  to  the  value  of  the 
farm  as  a  whole  before  and  after  the  injury. 
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leaving  the  Jury  to  compute  the  damages  by 
deducting  one  from  the  other.  While  this  Is, 
undoubtedly,  the  regular  and  proper  method  of 
arriving  at  sacb  damages  as  cannot  be  Itemized 
and  definitely  measured  in  detail,  it  does  not 
preclude  the  use  of  the  best  evidence  which 
the  nature  of  the  case  affords.  Where  a  tiling, 
whether  it  be  a  building,  a  tree,  or  shrub,  is 
destroyed  by  a  wrongdoer,  the  most  natural 
and  best  measure  of  the  damage  is  the  value  of 
the  thing  destroyed  as  an  appurtenant  to  or 
part  of  the  realty,  and,  ordinarily,  the  value 
of  the  thing  destroyed  would  be  the  measure 
of  the  iQjury  to  tbe  freehold.  If,  for  any  rea- 
son, the  Injury  to  the  realty  should  be  In  fact 
less  than  the  value  of  the  thing  destroyed,  the 
plaintitTs  recovery  would  be  limited  to  the 
actual  diminution  in  value  of  the  realty. 
Willie  this  might  be  shown  either  on  cross-ex- 
amination of  the  plaintiff's  witnesses  or  as  a 
matter  of  defense,  it  does  not  prevent  proof  of 
the  value  of  the  thing  destroyed  as  a  part  of 
the  realty  by  the  plalntlfit,  as  was  done  in  this 
case. 

There  are  a  number  of  other  assignments  of 
error  on  the  admission  of  testimony.  One  is 
that  the  court  erred  in  admitting  the  records 
from  the  oflace  of  the  register  of  deeds,  of  vari- 
ous deeds,  In  the  chain  of  the  plahitltTs  title 
to  her  farm.  She  produced  three  original  deeds, 
one  of  which  was  from  her  mother  to  herself, 
and  the  record  was  the  only  proof  of  the  other 
conveyances  In  her  chain  of  title.  The  objec- 
tion is  that  it  was  not  shown  that  the  originals 
were  not  in  her  possession.  Though  the  evi- 
dence adduced  waa  not  very  satisfactory,  the 
testimony  of  her  brother  tended  to  show  that 
he  had  charge  of  all  her  papers  relating  to  tbe 
land,  and  that  the  deeds  produced  were  all  she 
had.  In  some  cases  a  trial  court  might  with 
propriety  have  insisted  on  more  strict  prelim- 
inary proof,  but  in  this  case  it  appeared,  with- 
out contradiction,  that  tbe  plaintiff  was  in  pos- 
session of  the  land,  claiming  to  hold  it  imder 
the  deed  from  her  mother.  This  was  clearly 
sufficient  as  a  prima  Cacle  showing  of  title,  and, 
there  being  no  evidence  against  it,  an  error  in 
admitting  tlie  records.  If  error  there  was,  would 
be  Immaterial. 

Complaint  is  also  made  of  the  admission  of 
the  testimony  of  the  section  foreman,  Jury,  that 
two  fires  were  rei)ortcd  as  set  out  by  that  train, 
and,  also,  of  tbe  admissioi  of  the  testimony  of 
■  Henry  Glntzell,  to  statements  made  to  him  by 
tbe  claim  adjuster  of  tbe  company,  with  ref- 
erence to  the  fires  that  were  started,  and  esjie- 
clally  the  one  that  burned  the  plaintiff's  pro'p- 
erty.  If,  as  cliumed  by  the  defendant  In  error, 
the  witness  Jury  meant  merely  to  state  what 
fires  he  reported  to  the  company  as  having  oc- 
curred on  his  section,  perhaps  the  evidence  was 
admissible;  but  the  testimony  of  Glntzell  as  to 
what  the  adjuster  told  him  appears  objectiona- 
ble. The  error  hi  its  admission  is  unimpor- 
tant, however,  for  the  testimony  of  the  witness- 
es for  the  defendant,  as  well  as  those  of  the 
plaintiff,  all  tended  to  show  that  this  particular 
lire  was  started  by  the  engine  of  tbe  defend- 


ant, and  that,  at  least,  one  other  fire  was  also 
started  by  It  near  by,  on  the  same  trip.  Tbe 
fire  that  burned  the  plaintiffs  property  Is  not 
accoimted  for  In  any  other  manner  than  by 
having  escaped  from  the  defendant's  engine, 
and  there  really  waa  no  conflict  In  the  evi- 
dence on  that  point.  No  witness  on  either  side 
attempted  to  account  for  it  in  any  other  man- 
ner, while  the  witnesses  for  the  plaintiff  testl> 
fled  that  they  saw  tbe  flre  start  on  the  ri^t 
of  way  just  after  the  train  passed,  and  tbe 
plaintiff  testified  that  she  saw  a  flre  start  down 
the  road,  south  and  west  from  the  one  that 
passed  over  her  place,  and  that  she  wattled 
and  saw  this  flre  start  just  as  the  train  passed. 
The  defendant  had  the  engine  examined  after 
it  arrived  at  Sedalla,  because  It  was  reported 
that  fires  had  be^j  started.  Although  no  wit- 
ness testified  to  having  seen  a  spark  pass  from 
the  engine  to  the  dry  grass,  and  start  a  flame, 
the  connection  of  tbe  flre  tliat  burned  the 
plaintiff's  property  with  that  of  the  defend- 
ant's enghie  Is  made  by  the  proof  in  the  case 
about  as  well  as  a  prairie  fire  can  often  be 
traced  to  a  locomotive  engine,  awd  by  evidence 
which  is  quite  harmonious  so  far  as  it  goes. 

G.  S.  Hosteller  testified  at  length  concern- 
ing the  number  and  kinds  of  trees  and 
shrubs  killed  and  injured,  and  their  value. 
He  was  examined  and  cross-examined  mi- 
nutely with  reference  to  all  the  particulars. 
Thereafter  A.  J.  Baker  was  called,  and  tes- 
tified to  having  been  through  the  orchard  In 
June,  before  the  fire,  trimming  the  trees; 
that  he  was  in  it  a  few  days  after  the  flre; 
that  he  appraised  the  damages  to  the  orchard 
with  Mosteller  and  Linton.  He  was  then 
asked:  "Q.  I  wish  you  would  go  on  and  state 
to  the  Jury  to  what  extent—  State  tbe  num- 
ber of  trees.  Court:  Q.  Did  you  hear  Mr. 
Mosteller's  list  given  here?  A.  Yea,  air. 
Court:  Q.  Is  that  correct?  A.  Yes,  sir;  bis 
expression  is  mine  exactly.  Q.  Did  you  three 
appraisers  agree  upon  the  number  of  trees, 
and  value  of  each  tree?  A.  Yes,  sir."  Tliis 
question  was  objected  to  by  the  defendant 
as  incompetent  and  irrelevant,  and  the  ob- 
jection was  overruled  by  the  court,  for  the 
purpose  of  saving  time.  Similar  quesdona 
were  asked  the  witness  Linton,  and  a  sim- 
ilar ruling  was  made.  This  Is  certainly  a 
very  objectionable  method  of  examining 
witnesses.  One  witness  ought  not  to  be  call- 
ed on  to  either  Indorse  or  criticise  the  state- 
ments of  another  with  reference  to  the  as- 
sessment of  damages  In  such  a  case  as  this. 
His  statements  of  fact  should  be  only  of 
what  he  himself  knows,  and  the  estimates 
of  value  should  be  his  individual  judgment, 
unbiased  by  tbe  opinions  or  expressions  of 
others.  This  error  requires  a  reversal  of  the 
Judgment,  unless  we  can  say  with  a  fair 
degree  of  certainty  that  the  jury  were  not 
Influenced  in  their  assessment  of  damages 
by  the  objectionable  testimony.  Tbe  esti- 
mate made  by  the  witness  Mosteller  aggre- 
gates over  $3,500.  The  defendant  called 
several  witnesses,  who  testified  on  tbe  same 
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subject  C.  B.  Stoner  gave  a  detailed  state- 
ment of  the  number  and  grades  of  trees 
killed  and  damaged,  and  a  very  exact  esti- 
mate of  the  values  of  those  killed,  and  the 
damages  to  those  injured.  His  estimate  fix- 
ed the  total  amount  of  damage  to  apple 
trees  at  $1,820.90.  I.  B.  Garrison  was  not 
veiy  definite  In  his  statements,  but  fixed  the 
number  of  trees  killed  and  damaged  at  384, 
and  the  damages  at  four  dollars  and  some 
cents  each.  He  made  no  estimate  on  the 
other  items.  J.  D.  Watson,  also  a  witness 
for  the  defendant,  who  appears  to  have 
made  an  examination  of  the  orchard  with 
Mr.  Garrison,  testified  that  they  estimated 
384  apple  trees  damaged  and  killed,  and 
estimated  the  average  damage  at  $4.50  i>er 
tree;  and  that  the  total  amount  of  all  the 
damage,  as  estimated  by  them,  was  some- 
thing over  $2,000.  He  had  lost  his  memo- 
randum, and  could  not  tell  the  exact  sum. 
One  witness  for  the  defendant  estimated  120 
rods  of  hedge  as  damaged  to  the  amount  of 
38  cents  a  rod.  No  witness  for  the  defendant 
appears  to  have  given  an  estimate  of  the 
damage  to  the  budded  peach,  walnut,  plum, 
and  cherry  trees.  In  answer  to  the  ninth 
special  question  submitted,  the  Jury  gave 
the  items  of  damage  allowed  by  them,  from 
which  it  appears  that  $1,755  only  was  al- 
lowed for  apple  trees  killed  and  injured. 
This  was  $65.97  less  than  the  estimate  of  the 
defendant's  witness  Stoner,  and  $27  more 
than  that  stated  by  Watson.  From  this  it 
will  appear  that  the  allowance  was  below 
the  average  of  the  ^tlmates  of  the  defend- 
ant's own  witnesses.  The  total  amount  al- 
lowed was  $2,140.  Stoner,  who  gave  the 
only  detailed  estimate  made  by  any  witness 
for  the  defendant,  testified  to  Items  aggre- 
gating $1,961.57,  but  omitted  several  items 
named  by  other  witnesses.  It  is  therefore 
evident  that  the  Jury,  In  fixing  the  amount 
of  the  plaintiff's  recovery,  accepted  the  tes- 
timony of  the  witnesses  for  the  defendant 
In  the  main,  and  that  the  verdict  was  not 
materially  influenced  by  the  objectionable 
testimony.  The  whole  amount  allowed  Is 
but  $140  over  $2,000,  and  the  defendant's 
witnesses  allowed  something,  though  we  do 
not  know  how  much,  over  $2,000.  The  dif- 
ference between  the  verdict  and  the  estimate 
of  Mosteller  is  so  very  large  that  It  is  evident 
they  did  not  to  any  material  extent  accept 
his  estimate,  or  that  of  the  other  witnesses 
for  the  plaintiff,  who  merely  indorsed  his 
statements.  It  Is  clear,  therefore,  that  the 
objectionable  testimony  did  not  work  such 
substantial  injury  to  the  defendant  as  would 
warrant  a  reversal  of  the  judgment. 

The  second  Instruction  asked  by  the  de- 
fendant does  not  correctly  state  the  law, 
and  was  rightly  refused.  The  Instructions 
US  to  the  measure  of  damages,  which  the 
court  gave,  were  correct;  and  the  question 
43iscnssed  with  reference  to  them  has  al- 
ready been  sufficiently  considered  while 
ff caking  of  the  sufficiency  of  the  petition. 
47P.-34 


The  action  of  the  court  In  striking  out  a 
large  number  of  the  special  questions  asked 
was  entirely  proper.  Most  of  those  which 
the  court  refused  to  submit  were  more  In 
the  nature  of  a  cross-examination  of  the  jury 
than  of  properly  framed  questions,  calling 
for  special  findings.  Seventy-four  questions 
were  asked,  and,  of  these  thirty-one  were 
submitted  and  answered.  It  follows  frmn 
what  has  already  been  said  that  the  court 
did  not  err  In  rendering  judgment  on  the  ver- 
dict, and  that  that  judgment  must  be  af- 
firmed. 

We  are  asked  by  the  defendant  in  error 
to  Impose  a  penalty  of  6  per  cent,  on  the 
amount  of  the  judgment,  under  sections  570 
and  578  of  the  Code  of  Civil  Procedure. 
Whether  this  court  ha«  the  iwwer  to  Impose 
such  penalty  in  any  case  or  not,  we  do  not 
deem  It  necessary  to  decide  now.  No  prac- 
tice of  the  kind  indicated  In  section  578  has 
eyer  been  followed  In  this  court;  but,  wheth- 
er If  Is  authorized  or  not,  we  think,  there 
were  reasonable  grounds  for  the  proceeding 
In  error  In  this  case.  All  the  Justices  con- 
curring. 


(57  Kan.  610) 
COMMERCIAL   UNION   ASSUR.    CO.,   Lim- 
ited, OP  LONDON,  BNG.,  v.  NOR- 
WOOD et  al. 

(Supreme  Court  of  Kansas.    Jan.  8,  1897.) 

Insurance  —  Conditions  — Vamditt  —  Consthuc- 
TioN— Vauiatiox  by  Pauou 

1.  A  provision  in  a  policy  of  insurance  that 
"this  entire  policy,  unless  otherwise  uroviileil 
by  agreement  indorsed  hereon,  or  ndiled  hereto, 
shall-  be  void  if  the  insured  now  has,  or  shnll 
hereafter  moke  or  procure,  any  otiier  contract  of 
insurance,  whether  valid  or  not,  on  property 
covered  in  whole  or  in  part  by  this  policy,"  is 
valid,  and  enforceable,  when  not  waived  or  ab- 
rogated in  any  manner. 

2.  Where  there  is  indorsed  on  a  policy  con- 
taining such  a  provision  written  consent  for  thi> 
procurement  of  a  stated  amount  of  additional 
insuraoce;  the  procurement  of  insurance  in  ex- 
cess of  the  amount  authorized  will  avoid  tbu 
policy. 

3.  Where  snch  a  policy  of  insurance  is  in- 
dorsed with  permission  for  $32,500,  additional 
and  concurrent  insurance,  and  other  insurance 
to  the  amount  of  $35,800  is  taken  out,  $10,000 
of  which  was  procured  after  the  date  of  the 
policy  in  controversy,  and  all  in  force  at  the  time 
of  the  loss,  it  is  incompetent,  for  the  purpose  of 
avoiding  the  forfeiture  of  the  policy,  to  show  a 
parol  agreement  between  the  agent  of  the  in- 
surance company  and  the  insured,  made  prior 
to  the  date  of  the  policy,  that  the  insured  should 
be  permitted  to  carry  policies  to  the  amount  of 
$40,000,  such  evidence  being  solely  for  the  pur- 
pose of  varying  the  terms  of  the  written  con- 
tract, made  In  pursuance  of  the  prior  parol 
agreement. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Pawnee  county; 
S.  W.  Vandlvert,  Judge. 

Action  by  O.  F.  &  E.  R.  Norwood  against 
the  Commercial  Union  Assurance  Company, 
Limited,  of  London,  England.  From  a  judg- 
ment for  plaintiffs,  defendant  brings  error. 
Reversed. 
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This  action  was  brought  by  O.  P.  &  E.  E. 
Norwood,  partners,  against  the  Commercial 
Union  Assurance  Company,  Limited,  of 
I^ndon,  England,  on  a  ?2,500  policy  of  in- 
surance on  a  stock  of  merchandise  In  Lam- 
ed, Kan.  Attached  to  the  plaintiff's  petition 
is  a  copy  of  the  policy,  which  contains  this 
provision:  "This  entire  policy,  unless  other- 
wise provided  by  agreement  indorsed  here- 
on, or  added  hereto,  shall  be  void  If  the  in- 
sured now  has,  or  shall  hereafter  make  or 
procure,  any  other  contract  of  insurance, 
whether  valid  or  not,  on  property  covered 
in  whole  or  in  part  by  this  policy."  A  copy 
of  the  proofs  of  loss  furnished  by  the  plain- 
tiffs to  the  defendant  was  also  attached  to 
the  petition,  from  which  It  appears  that  a 
slip  was  attached  to  the  policy,  reading  as 
follows:  "$32,500  additional  insurance  al- 
lowed In  form  and  concurrent  herewith. 
This  slip  is  attached  to  and  forms  a  part  of 
policy  No.  100,115  of  the  Commercial  Union 
Assurance  Company  of  London,  England. 
Larned,  Kansas,  Nov.,  189-.  J.  H.  Orman- 
dy.  Agent."  The  proofs  also  show  that  at 
the  time  of  the  fire  there  was  other  Insur- 
ance on  the  property  to  the  amount  of  ?35,- 
800,  under  13  policies  issued  by  other  com- 
panies at  various  dates  from  October  1, 
1892,  to  January  26,  1803.  The  property  was 
totally  destroyed  by  fire  on  the  7th  of  Feb- 
ruary, 1892.  The  defendant  answered,  al- 
leging for  .a  third  defense  that  the  policy 
contained  the'  provision  above  copied,  and 
averred  that  the  amount  of  concurrent  In- 
surance was  expressly  limited  by  the  In- 
dorsement on  the  policy  to  $32,500;  that  the 
plaintiffs  procured  other  Insurance  la  ex- 
cess of  the  amount  permitted,  and  that  the 
policy  was  thereby  rendered  void.  To  this 
answer  the  plaintiff  replied:  "That  they 
contracted  with  the  agent  of  the  defendant, 
authorized  by  the  defendant  so  to  contract, 
for  said  Insurance,  under  a  statement  and 
agreement  made  at  the  time  and  concurrent 
with  said  contract,  and  a  part  thereof,  that 
the  total  Insurance,  Including  the  policy  Is- 
sued by  the  defendant,  upon  the  property 
Insured,  of  the  plftintiffs,  should  amount  in 
the  aggregate  to  the  sum  of  $40,000;  and 
that  the  policy  of  the  defendant  to  be  is- 
sued to  the  plaintiffs  should  contain  an 
agreement  for  such  additional  and  concur- 
rent Insurance  as  that  the  policy  to  be  is- 
sued by  the  defendant  would  amount  In  the 
aggregate  to  the  sum  of  $40,000;  and  that 
thereafter,  and  upon  the  receipt  of  said  pol- 
icy, the  plaintiffs,  relying  upon  said  contract 
and  agreement  so  made  as  aforesaid,  re- 
ceived and  accepted  said  policy  from  the 
defendant  upon  the  belief  that  said  agree- 
ment had  been  fully  carried  out,  and  that 
said  policy  permitted  concurrent  and  addi- 
tional insurance  so  as  aforesaid  agreed  up- 
on; and,  so  relying  on  such  contract  and 
agreement,  the  plaintiffs  wholly  neglected 
and  failed  to  read  said  policy  until  after  the 
occurrence  of  the  fire  which  destroyed   the 


property  covered  thereby.   That  by  reason 
thereof,  and  of  the  facts  aforesdld,  the  de- 
fendant ought  not  now  to  be  permitted  to 
assert  as  a  defense  in  this  action  the  facts 
set  forth  in  the  third  defense  contained  in 
said  answer,  for  that  it  is  estopped  to  deny 
its  liability  on  the  grounds  and  for  the  rea- 
sons  therein    stated."     The   defendant    de- 
murred to  this  part  of  the  reply,  which  de- 
murrer was  overruled.    The  case  was  tried 
to  a  Jury.    O.  F.  Norwood,  one  of  the  plain- 
tiffs, testified  that  In  the  fall  of  1890  he  pur- 
chased the  stock  of  goods,  and  made  ar- 
rangements   with    Mr.    Ormandy    and    Mr. 
Charles  for  insurance  on  them  to  the  amount 
of  $40,000,  and  that  he  took  out  policies  to 
that    amount   running   for   one   year.     "Q. 
This  policy  is  dated  21st  of  November,  1891. 
Prior  to  that  time,  what,  If  any,  talk  liad 
you  with  Mr.  Ormandy— this  same  man  who 
signed  this  policy— as  to  Insurance  from  that 
fall  on,  or  from  the  time  your  other  policies 
expired  which  had  been  taken  out  In  1890? 
A.  Mr.   Ormandy  came  Into  the  store,   and 
wanted  to  know  about  the  Insurance.    He 
came  into  the  store,  and  wanted  to  know  if 
he  could  have  the  Insurance  again;    and  I 
told  him  he  could;  and  I  wanted  permission 
to  carry  $40,000  of  Insurance  on  the  stock. 
Q.  What  further  was  said  about  how  much 
he  was  to  carry,  or  how  much  any  one  else 
was  to  carry?   A;  I  asked  him  then,  after 
Smith  had  been  there  to  see  me—    I  aeked 
him  w^hether  we  had  better  let  Smith  have 
10,000,  and  he  said,  'Very  well,  let  him  have 
10,000.'     Q.  What   amount   did   he   say    he 
would  take.  If  any?    A.  30,000.    Q.  What  ar- 
rangement.  If   any,   was   made  as  to    how 
these  policies  were  to  be  issued  by  him?    A. 
I  told  him  I  wanted  him  to  scatter  them  out. 
80  as  not  to  let  the  premiums  aU  come  doe 
at  once.    I  told   him   I   wanted  the   premi- 
ums to  come  due  In,  say  two,  three,   and 
four  weeks,  such  like,  so  I  wouldn't  hare 
the  premiums  to  pay  all  at  once.    Q.  Yon 
may  state  if  he  delivered  you  any  policy  <rf 
insurance  afterward.  A.  Yes,  sir;  he  did.   Q. 
State  from  whom  you  received  this  policy  va 
suit.     A.  J.  H.  Ormandy.     Q.  You  may  state 
whether  at  the  time  you  received  it  you  read 
its  terms  and  conditions  or  not    A.  I   did 
not    Q.  You  may  state  what  yon  did  with 
it  when  you  received  It    A.  I  put  it  in  the 
safe  with  some   others  that  I   had    there. 
•    •    •    Q.  When    you    told    Mr.    Ormandy 
that  you  wanted  $40,000  of  insurance  for  tJie 
succeeding  year.  In  the  fall  of  1891,  what  did 
he  say  about  writing  that  much   insurance 
on  the  stock?   A.  He  said  that   we    cotild 
have  it;    that  he  would  make  the  policies 
out  to  that  effect;    that  we  should  be  per- 
mitted to  carry  the  40,000  on  the  stock.     Q. 
You  may  state  If  yon  knew,  at  the  time  you 
received  this  policy,   that  the  policy,  by  its 
terms,  limited  the  concurrent  Insurance    to 
$32,500.     A.  No,  sir;    I  did  not."     He   fur- 
ther testified  that  he  had  no   further   con- 
versation with  Ormandy  with  reference   ts 
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the  amount  of  insurance,  and  that  Ormandy 
brought  In  the  policies  from  time  to  time, 
and  that  he  thought  he  got  10  policies 
through  him.  The  Jury  were  Instructed  that 
if  they  found  that  Ormandy  was  the  gen- 
eral agent  of  the  company,  and  that  the 
plaintiflTs  had  no  notice  of  any  limitation  on 
his  authority;  "that  if  the  said  Ormandy 
agreed  with  the  plaintiffs  to  issue  to  them 
policies  of  Insurance  to  the  extent  of  $30,000 
upon  the  property  covered  by  the  policy  in 
controversy,  and  that  such  poUcIeB  should 
show  the  right  to  have  the  total  insurance 
upon  such  property  to  the  amount  of  $40,- 
000;  and  if  you  should  further  find  that  pur- 
suant to  such  agreement  the  policy  In  ques- 
tion was  Issued,  and  that  plaintiffs  received 
the  same  without  knowledge  of  the  fact  that 
the  additional  insurance  provided  therein 
was  limited  to  an  amount  much  less  than 
the  amount  of  insurance  upon  said  property; 
and  that  they,  relying  on  said  agreement, 
received  said  policy,  and  paid  the  defend- 
ant, through  its  said  agent,  Ormandy,  the 
premium  charged,— then,  and  In  such  case, 
you  are  instructed  that  the  fact  that  there 
was  $37,500  of  a  total  insurance  upon  the 
property  covered  by  said  policy  would  not 
avoid  said  policy,  notwithstanding  the  con- 
ditions therein  contained."  The  Jury  ren- 
dered a  general  verdict  in  favor  of  the  plain- 
tiffs for  the  full  amount  of  the  policy,  and 
also  returned  answers  to  special  questions, 
finding,  among  other  things,  that  the  value 
of  the  goods  destroyed  was  $50,000,  and  that 
the  total  amount  of  insurance  at  the  time 
of  the  fire  was  $38,300.  Judgment  was  en- 
tered on  the  verdict,  and  the  defendant 
brings  the  case  to  this  court. 

Sylvester  G.  Williams  and  Elrlck  C.  Cole, 
for  plaintiff  in  erMp^C.  N.  Sterry,  George 
W.  Finney,  and  wTS.  Vernon,  for  defend- 
ants In  error. 

ALLEN,  X  (after  stating  the  facts).    The 
pleadings,  evidence,  and  instructions  in  this 
case  squarely  present  the  question  whether 
a    prior   parol   agreement,    made   witli    the 
general    agent   of   an    Insurance   company, 
concerning  the  amount  of  concurrent  insur- 
ance to  be  carried  on  the  property  insured, 
controls  and  defeats  the  express  terms  of 
the    policy.    It    appears    without    dispute, 
-that  one  of  the  conditions  of  the  policy  was 
-that  It  should  be  void  if  the  Insured  should 
procure  any  other  insurance  on  the  proper- 
ty without  the  consent  of  the  insurer,  and 
tbat    consent    was    Indorsed    on    the   policy 
for    $32,500    only,    of   concurrent    Insurance. 
The     prior     parol     agreement     with     Or- 
znandy,  with  reference  to  the  total  amount 
of    insurance   to    be   carried    on    the    prop- 
erty,   and    the    fact    that    the    plaintiffs 
bad  neglected  to  read  the  policy  before  the 
fii-e,  are  alone  relied  on  to  avoid  the  con- 
dition above  mentioned.    There  Is  no  more 
-veliolesome  or  well-settled  rule  of  law  than 


that  parol  evidence  of  prior  or  contempora- 
neous conversations,  and  oral  agreements^ 
Is  inadmissible  to  contradict  or  vary  the 
terms  of  a  written  contract.  Drake  v. 
Dodsworth,  4  Kan.  150;  Cornell  v.  JRallway 
Co.,  25  Kan.  613;  Brenner  v.  Luth,  28  Kan. 
581;  Hopkins  v.  Railway  Co.,  29  Kan.  544; 
Windmill  Co.  v.  Piercy,  41  Kan.  763,  21 
Pac.  793;  Willard  v.  Ostrander,  46  Kan. 
591,  26  Pac.  1017;  Lock  Co.  -i.  Huston,  55 
Kan.  104,  39  Pac.  1085.  Provisions  in  poli- 
cies of  insurance  providing  that  the  policies 
shall  be  void  If  other  Insurance  be  taken 
without  the  consent  of  the  insurer,  are 
valid.  2  May,  Ins.  i  364.  And  subsequent 
Insurance,  taken  out  without  the  consent, 
either  expressed  or  Implied,  of  the  Insurer, 
avoids  the  policy.  Allen  v.  Insurance  Co., 
31  Am.  Rep.  243;  Funke  v.  Association,  29 
Minn.  347,  13  N.  W.  104;  Bard  v.  Insurance 
Co.,  153  Pa.  St.  257,  25  At!.  1124.  And  tak- 
ing Insurance  In  excess  of  the  amount  con- 
sented to  avoids  the  policy.  Allen  v.  In- 
surance Co.,  123  N.  Y.  6,  25  N.  E.  300; 
Union  Nat.  Bonk  -v.  German  Ins.  Co.,  18" 
C.  C.  A.  208,  71  Fed.  475.  Counsel  for  the 
defendant  In  error  do  not  question  these 
propositions,  but  they  Insist  that  the  com- 
pany had  notice  of  the  intention  to  take 
out  Insurance  to  the  amount  of  $40,000,  and 
expressly  assented  thereto;  and  that  It  is 
estopped  from  denying  liability  by  the  parol 
agreement  made  with  Ormandy,  as  agent. 
The  cases  of  Insurance  Co.  v.  McLanathan, 
11  Kan.  549;  Insurance  Co.  v.  Pearce,  39 
Kan.  396,  18  Pac.  291;  Insurance  Co.  v. 
Wood,  47  Kan.  521,  28  Pac.  167;  and  numer- 
ous other  cases,  decided  by  courts  of  other 
states,— are  cited  in  support  of  this  position. 
We  are  entirely  satisfied  with  the  law  as 
declared  in  all  the  cases  heretofore  decided 
by  this  court,  cited  on  behalf  of  the  defend- 
ants in  error.  The  diflBculty  in  tills  case 
is  that  there  is  no  proof,  either  of  the  ex- 
istence of  insurance  on  the  property  in  ex- 
cess of  the  amount  authorized  at  the  time 
the  policy  was  issued,  or  that  the  company, 
or  Its  agent,  was  informed  at  any  time  be- 
fore the  fire  of  the  full  amount  of  Insurance 
taken  out.  It  appears  that  of  the  policies 
mentioned  In  the  proofs  of  loss  five  policies, 
aggregating  $17,300,  were  issued  prior  to 
the  one  sued  on;  that  another,  for  $2,.300, 
was  Issued  on  the  same  day;  and  that  all 
the  others  bear  date  subsequent  to  the  one 
issued  by  the  defendant.  Although  It  Is 
shown  that  the  plaintiffs  had  carried  $40,- 
000  Insurance  during  the  preceding  year,  It 
nowhere  appears  from  the  evidence  wheth- 
er the  whole  or  any  part  of  the  old  Insur- 
ance was  still  In  force  when  this  policy 
was  Issued.  It  was  Incumbent  on  tlie 
plaintiffs,  when  seeking  to  charge  the  in- 
surance company  with  knowledge  that  the 
property  was  Insured,  at  the  time  the  policy 
was  issued,  to  an  amount  exceeding  that 
authorized  by  tlie  consent  Indorsed  on  It, 
to  prove  the  fact.     This  was  not  done,  and. 
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so  far  as  we  are  iuformed  by  the  evidence 
In  the  record,  the  whole  amount  of  concur- 
rent Insurance,  at  the  time  this  policy  was 
Issued,  was  $19,800.  Although  Norwood 
testified  that  he  got  ten  policies  from  Or- 
mandy,  the  agent  of  the  defendant.  It  does 
not  definitely  appear  that  the  last  one  re- 
ceived from  him  rendered  the  whole  amount 
of  Insurance  on  the  property  more  than 
$35,000.  It  cannot  be  said,  then,  that  at 
the  time  the  poUcy  was  Issued  either  the 
company  or  Its  agent,  Ormandy,  had  no- 
tice of  the  existence  of  so  much  Insurance 
as  would  avoid  the  policy;  nor  can  It  be 
said  that  at  any  subsequent  time  Ormandy 
knew  that  the  condition  of  the  policy  had 
been  violated,  and  received,  or  even  re- 
tained,, the  premium  paid  on  It.  There  is, 
therefore,  no  element  of  estoppel  in  the 
case.  The  plaintiffs  rested  on  the  bare 
proposition  that  Ormandy  had  verbally 
agreed,  prior  to  the  date  of  the  policy,  that 
there  should  be  $40,000  insurance  on  the 
property.  Afterwards,  when  the  written 
contract  was  made,  the  total  Insurance  was 
limited  to  $35,000.  Do  the  prior  parol  ne- 
gotiations control,  or  the  subsequent  written 
contract?    Unquestionably  the  latter. 

We  have  carefully  considered  the  ease  of 
Insurance  Co.  v.  Norwood,  69  Fed.  71,  16  C. 
C.  A.  136,  which  arose  on  one  of  the  policies 
of  insurance  on  this  same  stock  of  goods. 
Issued  on  the  5th  of  November,  1891.  We 
find  ourselves  unable  to  concur  In  the  con- 
clusion reached  by  that  eminent  court  that 
"by  delivering  the  policies  with  knowledge, 
through  their  agent,  of  the  amount  of  in- 
surance intended  to  be  taken,  the  companies 
waived  the  condition  as  to  other  Insurance, 
and  were  estopped  to  set  the  same  up  aft- 
er a  loss."  We  think  there  is  a  clear  dis- 
tinction between  a  case  where  there  is 
knowledge  of  the  existence  of  a  fact  which 
would  avoid  the  policy  and  this,  in  which 
it  is  merely  claimed  that  there  was  a  prior 
agreement,  contradicting  the  terms  of  the 
written  contract,  as  to  the  amount  of  in- 
surance the  party  should  be  permitted  to 
carry.  We  are  better  satisfied  with  the 
reasoning  of  Judge  Sanborn  in  his  dissent- 
ing opinion,  than  w^lth  the  views  of  the  ma- 
jority of  the  court. 

In  the  case  of  Union  Nat  Bank  v.  Ger- 
man Ins.  Co.,  71  Fed.  473,  18  C.  C.  A.  203, 
it  was  held  that  "parol  negotiations  leading 
up  to  a  written  contract  of  insurance  are 
merged  In  the  contract,  which  cannot  be 
controlled  by  parol  evidence  of  the  under- 
standing of  the  parties."  If  it  were  claimed 
that  the  indorsement  on  the  policy  was 
a  mistake,  under  proper  averments  and 
proof  it  might  have  been  corrected,  and  the 
policy  enforced  according  to  the  real  agree- 
ment and  Intent  of  the  parties.  But  no 
snch  claim  is  made  In  this  case.  The  plain- 
tiffs maintained  from  first  to  last  that  the 
prior  parol  agreement  overturned  the  writ- 
ten  contract  on  which   they   based   their 


suit  This  position  is  untenable.  The  judg- 
ment Is  reversed,  and  a  new  trial  ordered. 
All  the  justices  concurring. 


(57Kan.6») 
GEUDA  SPRINGS  TOWN  &  WATER  CO. 
V.  LOMBARD  et  al. 
(Supreme  Court  of  Kansas.    Jan.  8,  1897.) 

FORBOLOSDBlt  OP  MOBTOAGE— StAT  Or  EXBOUTIOa 

—Sale. 

1.  The  six-months  stay  of  execution,  required 
where  lands  are  to  be  sold  without  appraisement 
under  a  mortgage  foreclosure,  begins  to  run 
from  the  date  of  the  judgment  directing  sueli 
sale;  and  where  a  judgmeut  is  rendered  against 
the  principal  defendant,  and  also  against  divers 
parties  claiming  liens  on  the  property,  one  of 
whom  afterwards  succeeds  in  having  the  jodg- 
ment  opened  and  the  case  dismissed  aa  to  him, 
such  dismissal  does  not  affect  the  stay  of  exe- 
cution, nor  delay  the  plaintiff  in  the  enforce- 
ment of  the  jadgment. 

2.  Where  a  sheriff  is  commanded  by  an  order 
of  sale  to  sell  disconnected  tracts  of  land,  it 
is  his  duty  to  offer  and  sell  them  separately, 
unless  there  be  some  valid  reason  for  doing  dif- 
ferently; but  where  no  request  is  made  by  the 
debtor  to  have  the  lands  offered  in  separate  par 
eels,  and  where  the  order  of  sale  direcu  that 
ail  of  the  parcels  be  sold  subject  to  a  prior 
mortgage  covering  them  all,  a  sale  of  the  whole 
property  en  masse  should  be  couiirmed. 

3.  It  is  not  a  valid  ground  for  setting  aside 
a  sale  of  lands,  made  subject  to  one  pri<»  in- 
cumbrance, that  an  action  is  pending  in  which  a 
third  party  seeks  to  foreclose  another  mort- 
gage, and  to  have  the  same  declared  a  first  lien 
on  the  property;  the  judgment  under  which  the 
sale  is  made  being  clear  and  explicit  in  its  terms 
as  to  what  should  be  sold. 

(Syllabus  by  the  Court) 

Error  from  district  court,  (3owley  county;  M. 
G.  Troup,  Judge. 

Action  by  Frank  G.  Lombard  against  Uie 
Geuda  Springs  Town  &  Water  Company  and 
others.  From  the  judgment  the  water  com- 
pany brings  error.    Afiiijm|d. 

Joseph  O'Hare,  for  plaintiff  In  error.  Mad- 
den &  Buckman,  for  defendants  In  ectoc. 

ALLEN,  J.  This  IB  a  proceeding  to  obtain 
a  reversal  of  an  order  of  the  district  court  of 
Cowley  county  confirming  a  sale  of  hinds  made 
by  the  sheriff  of  Sumner  county.  A  motion  Is 
made  to  dismiss  the  petition  in  error,  which  is 
overruled,  on  the  authority  of  Hammersloagfa 
V.  Hackett  30  Kan.  57,  1  Pac.  41;  Hill  v. 
Bank,  42  Kan.  364,  22  Pac.  324;  Bridge  Co. 
V.  Fowler,  55  Kan.  17,  39  Pac.  727.  On  tbe 
7th  of  September,  1889,  Frank  G.  Lombard 
brought  suit  against  the  Oeuda  Springs  Town 
&  Water  Company,  George  A.  Masters,  tbe 
Crane  Brothers  Manufacturing  Company,  "L. 
C.  Fisher,  and  O.  B.  Taylor  to  recover  the 
amount  of  a  certain  Installment  note  execrated 
by  the  town  and  water  company,  and  to  fore- 
close a  mortgage  securing  the  same.  On  tbe 
3d  of  May,  1890,  judgment  was  duly  entered 
in  accordance  with  tbe  prayer  of  tbe  petitSoB 
in  favor  of  the  plaintier  for  $3,385.98.  and  <^ 
derlng  the  lands  described  in  the  mortgage, 
part  of  which  were  located  in  Cowley  owEmty. 
and  part  In  Sumner  county,  to  be  add  saisiect 
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to  a  prior  mortgage  for  $20,000,  held  by  the 
Fanners'  Loan  &  Trust  Company  of  New  York, 
The  case  was  continued  for  service  o(  sum- 
mons on  the  Crane  Brothers  Manufacturing 
Company,  Fisher,  and  Taylor.  On  the  25th  of 
September,  1890,  a  Judgment  was  ent»ed  de- 
claring the  Uen  of  the  plaintiff  superior  to  that 
of  all  the  defendants,  directing  a  sale  of  the 
mortgaged  premises,  and  barring  and  foreclos- 
ing all  the  defendants  of  any  interest  therein. 
Afterwards,  on  the  motion  of  O.  B.  Taylor,  the 
judgment  as  to  him  was  opened  and  set  aside; 
and  on  the  7th  of  June,  1S92,  an  order  was  en- 
tered dismissing  the  action  as  to  him,  without 
prejudice.  The  order  of  sale,  under  which  the 
sale  conflrmed  by  the  court  was  made,  was  is- 
sued on  the  14th  of  October,  1882;  and  the  first 
contention  la  that  the  sale  was  made  without 
appraisement  within  six  months  after  the  ren- 
dition of  final  judgment  in  the  case.  The 
judgments  against  all  the  defendants,  except 
Taylor,  were  rendered  more  than  two  years  be- 
fore the  date  of  the  order  of  sale  under  which 
the  sale  was  made.  The  date  of  the  dismissal 
of  the  case  as  to  Taylor  Is  unimportant.  The 
plaintiff  in  error  has  had  the  benefit  of  a  much 
longer  stay  than  the  law  requires. 

The  second  ground  relied  on  Is  that  a  number 
of  separate  lots  and  parcels  of  land  were  sold 
together.  It  does  not  appear  that  any  request 
was  made  by  the  plaintiff  In  error  at  the  sale 
that  the  land  be  sold  In  separate  tracts.  The 
rule  requiring  a  sale  of  disconnected  pieces  of 
land  to  be  made  separately  Is  not  an  arbitrary 
one,  but  is  enforced  when  necessary  to  protect 
the  rights  of  the  debtor,  and  to  insure  the  best 
prices  that  can  be  obtained  for  the  property. 
Circumstances  may  exist  which  render  It  alto- 
gether impracticable  to  realize  reasonable 
prices  from  separate  sales,  and  this  case  ap- 
pears to  be  such  a  one.  The  property  consisted 
of  a  tract  on  which  there  was  a  large  bath 
house,  and  a  considerable  number  of  town  lots, 
all  of  which  were  covered  by  a  mortgage  for 
?20,000.  It  is  not  probable  that  the  lots,  which 
some  of  the  evidence  tends  to  show  were  not 
worth  more  than  about  ?500  apiece,  could 
have  been  sold  separately  at  any  price,  under 
the  circumstances  Burdened  with  such  a 
heavy  incumbrance,  a  sale  of  the  whole  prop- 
erty together  would  seem  to  be  most  advan- 
tageous to  all  parties  concerned.  Bell  v.  Tay- 
lor, 14  Kan.  277;  Johnson  v.  Stevens,  7  Gush. 
435;  Webster.  V.  Foster,  15  Gray,  31;  Wilson 
V.  Twitty,  14  Am.  Dec.  569.  The  rule  requir- 
ing each  parcel  to  be  offered  separately  is  a 
\vholesome  one,  and  should  be  rigidly  enforced 
when  tliere  is  no  valid  reason  for  a  sale  of  all 
en  masse.  But  where  there  is  a  blanket  In- 
cumbrance, exceeding  in  amount  the  value  of 
any  sepai-ate  parcel,  each  purchaser  would  be 
subjected  to  the  danger  of  a  sale  of  his  tract 
to  satisfy  the  prior  incumbrance;  and  it  might 
be  a  matter  of  much  difficulty.  If  not  of  Im- 
possibility, to  obtain  an  apportionment  of  the 
lien. 

The  third  objection  \a  that  the  sale  was  made 
whfle  the  Taylor  foreclosure  suit  was  pending 


In  Sumner  coimty.  If  the  plaintiff  in  error 
had  deshed  protection  against  the  disadvan- 
tages arising  from  the  pendency  of  that  suit, 
and  from  any  controversy  over  the  priority  of 
the  Taylor  mortgage.  It  should  have  been 
sought  when  the  order  was  made  dismissing 
the  case  as  to  Taylor.  The  judgment  under 
which  this  sale  was  made  directed  that  the 
lands  be  sold  subject  to  the  $20,000  mortgage; 
and  it  was  too  late  when  the  motion  to  con- 
firm the  sale  was  beard  to  ask  the  court  for  pro- 
tection against  the  Taylor  mortgage.  Under 
the  judgment  rendered,  the  sale  was,  in  this 
particular,  entirely  regular;  and  in  this  pro- 
ceeding no  error  is  predicated  on  the  judgment 
rendered  In  the  district  court  The  order  of 
the  district  court  Is  affirmed.  All  the  justices 
concurring. 


(57  Kan.  Gi7) 

SUPREME   LODGE   OF   ORDER  OF   SE- 
LECT FRIENDS  V.  RAYMOND. 
(Supreme  Court  of  Kansas.    Jan.  8,  1897.) 
BsNKrtciAL   Associations  —  Resort  to  Courts. 

1.  It  is  competent  for  a  fraternal  organization, 
wliich  provides  for  the  payment  of  benefits, 
to  make_,  reasonable  rules  or  laws  requiring 
those  claiming  benefits  to  submit  their  claims  to 
designated  officers  or  tribunals  of  the  organi- 
zation for  investigation  and  allowance  before 
the  claims  are  made  the  subject  of  litigation 
in  the  courts;  but  a  requirement  of  this  kind 
does  not  abridge  the  right  of  members  to  resort 
to  the  courts  when  their  claims  have  been  sub- 
mitted to  and  finally  rejected  by  such  officers 
and  tribunals. 

2.  The  right  of  resort  to  the  courts  will  not 
be  deemed  to  have  been  taken  away  by  mere 
Inference,  and,  if  it  can  be  done  at  all,  It  will 
onl.v  be  where  the  restriction  is  stated  in  the 
clearest  and  most  explicit  terms. 

(Syllabus  bylhe  Court.) 

Error  from  district  court,  Anderson  coun- 
ty; A.  W.  Benson,  Judge. 

Action  by  Charles  Raymond  against  the 
Supreme  Lodge  of  the  Order  of  Select 
Friends.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Affirmed. 

J.  L.  Denlson  and  L.  0.  Boyle,  for  plain- 
tiff In  error.  Oscar  Foust  &  Son,  for  de- 
fendant in  error. 

JOHNSTON,  J.  This  was  an  action  by 
Charles  Raymond  to  recover  $3,000  on  an 
Insurance  or  benefit  certificate  Issued  to  him 
by  the  Supreme  Lodge  of  the  Order  of  Se- 
lect Friends.  The  order  la  a  fraternal  one, 
and  Its  objects  are  to  advance  the  principles 
'of  friendship,  hope,  and  protection  among 
those  who  are  eligible  to  and  do  become  mem- 
bers, and  to  aid  members  In  business  and  ob- 
taining employment.  A  relief  fund  has  been 
established,  from  which  benefits  are  to  be 
paid,  not  exceeding  $3,000,  upon  the  death 
or  total  disability  of  members  who  have 
complied  with  the  rules  and  regulations  of 
the  order.  In  the  matter  of  benefits,  a  claim 
by  a  member  on  account  of  accident  or  disa- 
bility is  firat  made  to  the  supreme  medical 
director,  and,  If  he  refuses  to  recommend 
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payment,  an  appeal  may  be  taken  to  the  su- 
preme executive  committee,  aud.  If  the  de- 
'  dsion  of  that  committee  Is  adverse,  the 
claimant  may  appeal  to  the  supreme  lodge, 
where  the  claim  will  be  determined  by  a  ma- 
jority vote  of  all  present  and  entitled  to  vote 
thereon.  Raymond,  a  member  of  the  order, 
and  to  whom  a  certificate  had  been  Issued, 
presented  a  claim  under  a  certificate  upon 
the  ground  that  he  had  become  totally  and 
permanently  disabled.  His  application  .for 
a  benefit  was  regularly  presented  to  the  su- 
preme medical  director,  who  rejected  it.  Ap- 
peal was  taken  from  his  decision  to  the 
supreme  executive  committee,  who  also  refus- 
ed to  allow  his  claim.  He  thereupon  ap- 
pealed to  the  supreme  lodge,  and  that  tri- 
bunal decided  adversely  to  his  claim.  He 
then  Instituted  the  present  action,  and,  a 
trial  being  had  before  the  court  and  a  jury, 
a  verdict  was  rendered  in  his  favor  for  the 
sum  of  $2,983.16.  Raymond  appears  to  have 
l>een  a  member  of  the  order  in  good  stand- 
ing, whose  assessments  had  been  paid,  and 
the  disability  of  which  he  complained  was  or- 
ganic disease  of  the  heart  and  muscular  rheu- 
matism. There  was  testimony  tending  to 
sustain  the  claim  of  disability,  and  that  the 
claim  was  properly  presented  and  the  appeals 
regularly  taken  is  conceded;  but  it  Is  contend- 
ed that  the  claim  having  been  rejected  by  the 
tribunals  created  by  the  order,  and,  the  de- 
cision of  the  supreme  lodge  of  the  order  be- 
ing adverse,  and  standing  unreversed  and  un- 
modified, it  was  a  full  and  final  adjudication 
of  the  plaintiff's  claim,  and  no  resort  to  the 
courts  can  be  had.  It  is  argued  that,  provi- 
sions having  been  made  by  the  laws  of  the 
Older  for  the  investigation  and  allowance  of 
benefits,  a  member  who  subscribes  to  those 
provisions  Is  boun^  by  them,  and  by  the  de- 
cisions of  the  tribunals  which  he  himself 
has  helped  to  create.  One  article  of  the  con- 
stitution of  the  order  is  that  "no  claim  for 
any  benefit  from  the  relief  fund  shall  be 
paid  until  all  the  laws  or  rules  of  the  order 
have  been  fully  complied  with,  and  the  req- 
uisite proof  of  the  justness  of  the  claims 
has  been  made  In  accordance  with  the  gen- 
eral laws  of  this  order."  For  the  purpose 
of  sustaining  the  position  that  a  resort  to 
the  courts  is  not  permissible,  attention  is 
called  to  the  laws  of  the  order  already  men- 
tioned, and  also  to  the  following  provision  of 
the  constitution:  "The  supreme  lodge,  when 
convened  agreeable  to  the  provisions  of  the 
constitution  and  laws  of  the  order,  shall  have 
original  and  exclusive  jurisdiction  over  all 
subjects  pertaining  to  the  welfare  of  the  or- 
der, and  absolute  control  of  all  appeals  from 
the  grand  or  subordinate  lodges  and  mem- 
bers; and  its  decisions  upon  all  questions 
and  appeals,  when  properly  presented  and 
heard,  are  the  supreme  law  of  the  order." 
Instructions  were  asked  to  the  effect  that,  in 
the  absence  of  fraud,  the  decisions  of  the 
tribunals  of  the  order  were  final  and  con- 
clusive; but  these  were  refused,  and  instead 


the  court  charged  the  jury  as  follows:  "If 
you  find  from  a  preponderance  of  the  evi- 
dence that  the  plaintiff  has  paid  all  dues 
and  assessments  as  provided  by  the  by-laws, 
and  was  In  good  standing  in  the  order,  and 
that  he  duly  presented  his  claim,  and  took 
the  various  appeals  as  provided  by  the  con- 
stitution and  laws  of  the  order,  and  that  the 
defendant  order,  through  Its  grand  lodge, 
finally  acted  upon  aud  rejected  the  said 
claim,  then  he  may  maintain  an  action  there- 
on In  this  court,  and  may  recover  thereon, 
provided  he  proves  by  a  preponderance  of 
the  evidence  the  existence  of  the  total  dis- 
ability  as  claimed." 

Fraternal  organizations  like  this  one  may 
doubtless  adopt  rules  and   by-laws  which 
will  be  controlling  as  to  all  questions  of 
discipline,  doctrine,  or  internal  policy.    Per- 
sons who  voluntarily  become  members  are 
bound  by  all  reasonable  rules  and  regula- 
tions, and  with  the  determination  of  ques- 
tions of  the  character  named  the  courts  will 
ordinarily  not  interfere.    It  does  not  follow, 
however,   that    the    contract    or    property 
rights  of  members  are  beyond  the  reach  of 
the  courts  or  the  protection  of  the  law.    In 
a  recent  case  it  was  held  that,  while  courts 
will  not  undertake  to  direct  or  control  such 
societies  In  the  matter  of  discipline  or  in- 
ternal policy,  they  are  nevertheless  subject 
to  the  laws  of  the  state  and  the  jurisdiction 
of  the  courts  In  proper  cases,  and  that  the 
courts   will   not   hesitate,    where    property 
rights  are  involved,   to  entertain  jurisdic- 
tion, and  afford  relief.    Reno  Lodge  No.  99. 
I.  O.  O.  F.,  of  Hutchinson  v.  Grand  Lodge 
I.  O.  O.  F.  of  Kansas,  54  Kan.  73,  Si    Pac. 
1003.     In  some  cases  it  has  been  beld  that, 
in  the  absence  of  fraud,  the  decision  of  the 
organization,  or  one  of  its  tribunals,  as  to 
the  right  of  a  member  to  benefits.  Is  final, 
and  no  resort  to   the  courts  can   be    had. 
Van  Poucke  v.  Society,  63  Mich.  378,  29  X. 
W.  863;  Canfleld  v.  Knights  of  Maccabees, 
87  Mich.   628,   49  N.   W.   875;   Fillmore    v. 
Knights  of  Maccabees  (Mich.)  61  N.  W.-785: 
Anacosta   Tribe    v..  Murbach.    13    Md.    M: 
Osceola  Tribe  v.  Schmidt,  57  Md.  98;  Van- 
dyke's Case,  2  Whart.  312;  McAlees  v.  Iron 
Hall  (Pa.  Sup.)  13  Atl.  735;  Rood  v.  Benefit 
Ass'n,  31  Fed.  63.    While  other  eases    are 
to  the  effect  that  it  is  not  competent  for 
societies,  in  advance  of  a  dispute,  to  make 
a  by-law  or  stipulation  which  will  deprive 
a  member  of  the  right  to  resort  to  the  ordi- 
nary legal  remedies   for  the  protection  or 
enforcement   of   his    contract  or     property 
rights,  nor  to  oust  the  jurisdiction  of  the 
courts  by  a  provision  that  the  decision  of 
the  organization  itself  or  one  of   its  tribn- 
nals  shall  be  final  as  to  such  rights.    Bauer 
V.  Samson  Lodge,  102  Ind.  262,  1  N.  E.  571: 
Order  of  Chosen  Friends  v.  Garrigus.  104  Ind. 
1.33,  3  N.  E.  818;  Supreme  Council  of  the  Order 
of  Chosen  Friends  v.  Forsinger  (Ind.  Snp.>  25 
N.E.129;  Insurance  Co.  v.  Morse.  20  Wall.  44.".; 
Scott  v.  Avery,  5  H.  L.  Cas.  811;   Stephen- 
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son  y.  Insurance  Co.,  54  Me.  55;  Burling^ton 
Voluntary  Relief  Dept.  v.  White  (Neb.)  59 
N.  W.  731;  Danlher  V.  Grand  Lodge  (Utah) 
37  Pac.  245;  Austin  v.  Searing,  89  Am.  Dec. 
('i65;  Bac.  Ben.  Soc.  SS  400,  450;  Nlbl.  Ben. 
Soc.  S  317.  Courts  are  created  by  the 
sovereign  power,  and,  when  established, 
should  be  open  and  accessible  to  all  for  the 
protection  of  their  civil  or  property  rights. 
Societies  like  the  plaintiff  in  error  cannot  be 
regarded  as  purely  charitable  organizations, 
nor  the  benefits  promised  by  them  gratui- 
ties. The  members  pay  for  insurance,  and 
the  certificates  issued  to  and  accepted  by 
them  are,  in  effect,  contracts  of  insurance. 
Although  the  insured  Is  a  member  of  the 
organization,  and  must  generally  be  held 
bound  by  all  reasonable  and  valid  rules 
which  it  makes,  yet,  as  to  the  Insurance,  he 
is  in  a  certain  sense  a  stranger  to  the  or- 
ganization, and  their  relations  in  .that  re- 
ganl  are  somewhat  antagonistic.  In  making 
the  contract  the  organization  deals  with  him 
as  an  individual,  rather  than  as  a  member, 
and  for  an  Injury  to  his  contract  rights  can 
he  be  barred  from  Invoking  the  Jurisdiction 
of  the  courts?  Will  a  provision  that  the  de- 
cision of  the  organization  or  of  one  of  its  tri- 
bunals shall  be  final  preclude  him  from  re- 
sorting to  the  ordinary  legal  remedies  which 
the  law  affords?  It  may  well  be  doubted 
whether  a  society  can  confer  upon  Its  own 
tribunals  plenary  power  to  decide  finally 
and  conclusively  upon  the  property  rights 
of  insured  members,  but  the  determination 
of  the  question  1<J  not  necessary  to  the  dis- 
position of  this  case.  No  attempt  has  been 
made  to  prevent  members  from  resorting 
to  the  courts  to  recover  benefits,  nor  has  any 
stipulation  been  made  that  the  decisions 
of  the  order  of  controversies  as  to  bene- 
fits shall  be  final  and  conclusive.  The  con- 
stitutional provision  of  the  order  that  the 
supreme  lodge  shall  have  original  and  ex- 
clusive Jurisdiction  over  subjects  pertain- 
ing to  the  welfare  of  the  order  was  certain- 
ly not  Intended  to  oust  the  courts  of  their 
ordinary  Jurisdiction,  and  the  further  pro- 
vision that  the  decisions  of  the  supreme 
lodge  upon  questions  and  appeals  shall  be 
the  supreme  law  of  the  order  cannot  be  re- 
garded as  applicable  to  controversies  over 
contracts  of  insurance  between  the  order 
and  the  insured.  The  right  of  resort  to  the 
courts  will  not  be  deemed  to  have  been  tak- 
en away  by  mere  Inference,  and,  if  it  can 
bo  done  at  all,  it  will  only  be  where  the 
restriction  is  stated  in  the  clearest  and  most 
explicit  terms.  The  provision  in  the. consti- 
tution of  the  order  that  no  claim  or  bene- 
flt' shall  be  paid  until  the  rules  of  the  order 
have  been  fully  complied  with,  and  the  req- 
uisite proof  of  the  justness  of  the  claim 
tias  been  made  in  accordance  with  the  gen- 
eral laws  of  the  order,  is  a  reasonable  regu- 
lation, and  no  reason  Is  seen  why  it  may 
not  be  enforced.  It  is  generally  held  to  be 
competent  for  the  organization  to  provide 


that  claims  for  benefits  shall  be  submitted 
to  the  tribunals  of  the  order  before  they 
are  made  the  subject  of  litigation  in  the 
public  courts.  In  this  way  an  opportunity 
is  given  to  the  order  to  fully  investigate  the 
nature  and  Justness  of  the  claims;  and  pro- 
visions of  this  character  are  not  uncommon 
in  Insurance  contracts.  This  provision, 
however,  affords  no  justification  for  the  con- 
tention that  the  order  has  abridged  the  right 
of  members  to  resort  to  the  courts  when 
their  claims  for  benefits  have  been  rejected. 
It  has  been  said  that:  "Courts  of  justice 
are  freely  open  to  those  who  seek  money 
due  them  upon  a  contract,  and  the  party 
who  asserts  that  the  right  to  Invoke  the  aid 
of  the  court  has  been  curtailed  must  show  a 
clear  agreement  abridging  the  right.  If  a 
man  has  a  legal  right,  and  the  society  to 
which  he  belongs  adds  others,— that  of  sub- 
mitting his  claim  to  the  society  for  adjust- 
ment, and  that  of  appeals  to  the  superior 
governing  bodies,— the  added  rights  are 
merely  cumulative.  They  are  not  exclusive. 
Positive  words  only  can  take  away  an  ex- 
isting right.  Conferring  a  right  to  pursue 
a  given  course  does  not  destroy  an  existing 
right  In  order  to  destroy  such  a  right, 
proper  limiting  words  must  be  employed." 
Nibl.  Ben.  Soc.  8  313.  The  supreme  court 
of  Illinois,  having  before  it  an  interpreta- 
tion of  a  provision  which  it  was  claimed 
made  the  decisions  of  the  society  and  Its 
tribunals  as  to  claims  for  benefits  final  and 
conclusive,  held  that  where  the  society  itself 
and  one  of  the  parties  to  the  controversy  is 
sought  to  be  made  the  final  judge,  tliat  "the 
courts  will  hesitate,  and  even  refuse,  to 
treat  Its  decisions  as  final  and  conclusive, 
unless  the  language  of  the  contract  is  such 
as  to  preclude  any  other  construction.  The 
judicial  mind  is  so  strongly  against  the 
propriety  of  allowing  one  of  the  parties,  or 
Its  especial  representative,  to  be  judge  or 
arbitrator  In  his  own  case,  that  even  a 
strained  interpretation  will  be  resorted  to. 
If  necessary,  to  avoid  that  result."  Benefit 
Ass'n  V.  Robinson,  147  111.  159.  35  N.  B.  168. 
We  think  the  district  court  placed  a  proper 
Interpretation  upon  the  rules  of  the  order 
and  the  provisions  of  the  contract  of  Insur- 
ance, and  that  the  instruction  complained 
of  correctly  stated  the  law  of  the  case.  Its 
Judgment  will  be  affirmed.  All  the  justices 
concurring. 

(57  Kan.  6S7) 
STATE  V.  SMITH. 
(Supreme  Court  of  Kansas,    Jan.  8,  1897.) 
Emhezzlement  bt  Aobnt. 
A  person  employed  by  an  express  company 
to  take  charge  of  its  business  at  a  local  office, 
who  receives  and  consiKDS  express  mutter,  col- 
lects charges  thereon,  keeps  an  account  of  the 
business  of  the  office,  makes  reports  thereof,  and 
.transmits  balftnces  of  moneys  received  to  the 
compajiy  for  a  commission  on  the  receipts  of  the 
office,  and  is  not  bound  to  devote  bis  whole  or 
any  particular  portion  of  his  time  to  the  busi- 
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ncBs  of  his  omployer,  Is  an  agent,  within  the 
meanins  of  the  second  clause  of  section  88  of 
the  act  regulating  crimes  and  punishments  (Gen. 
St.  1889,  par.  2220),  and  may  be  charged  with 
and  convicted  of  embezzlement  thereunder, 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ford  county; 
Francis  C.  Price,  Judge. 

Thomas  C.  Smith  was  convicted  of  embezzle- 
ment and  appeals.    Affirmed. 

E.  H.  Madison  and  M.  W.  Sutton,  for  appel- 
lant. F.  B.  Dawes,  Atty.  Gen.,  and  J.  M. 
Kirkpatrick,  for  the  State. 

ALLEN,  J.  The  defendant  was  the  local 
agent  of  the  United  States  Express  Company 
at  Dodge  City.  He  also  acted  as  the  station 
agent  of  the  Rock  Island  Railway  Company, 
and  transacted  the  business  of  botb  companies 
in  the  same  room.  As  compensation  for  his 
services  to  the  express  company  he  received  a 
commission  of  10  per  cent,  on  the  net  earnings 
of  the  express  business  of  his  office,  and  one- 
third  of  the  charges  on  money  orders  sold. 
He  was  charged,  under  the  second  clause  of 
section  88  of  the  act  regulating  crimes  and  pun- 
ishments (Gen.  St.  1880,  par.  2220)  with  the 
embezzlement  of  ?203.24  of  money  of  the  ex- 
press company,  which  he  neglected  and  refused 
to  pay  over  to  Ms  employer  on  demand.  On 
this  charge  he  was  tried,  convicted,  and  sen- 
tenced to  the  penitentiary  for  a  term  of  two 
years.  The  contention  by  counsel  for  the  ap- 
pellant is  that  be  was  a  clerk  or  servant  of  the 
express  company,  rather  than  an  agent,  and 
this  question  was  raised  by  a  motion  to  quash 
the  information,  objections  to  testimony,  and 
exceptions  to  tbe  instructions  given.  The  In- 
stmction  mainly  criticised  is  the  eleventh,  which 
reads  as  follows:  "The  court  instructs  you  that 
an  agent  is  one  wtio  tmdertakes  to  transact 
some  business,  or  to  manage  some  afOiir,  for 
another  by  authority  and  on  account  of  tbe 
latter,  and  to  render  an  account  of  it;  and.  In 
this  case,  If  you  find  from  the  evidence  beyond 
a  reasonable  doubt  that  the  defendant  was  em- 
ployed by  the  United  States  Express  Company 
to  take  charge  of  and  exercise  control  over  the 
business  of  its  express  office  at  Dodge  City, 
Kansas,  as  charged  In  the  information,  and 
that  as  such  employ^  It  was  bis  duty  to  re- 
ceive and  consign  express  from  and  over  tbe 
said  company's  lines  at  such  point,  to  collect 
charges  thereon,  keep  tbe  books  of  the  com- 
pany at  said  office,  make  reports  to  said  com- 
pany, and  'issue  and  sell  express  money  or- 
ders, and  collect  and  receive  charges  therefor, 
keep  an  account  theredf,  transmit  balances, 
and  make  reports  to  tbe  company  of  bis  doings 
in  that  particular,  and  to  maintain  an  office  in 
said  city  for  said  purpose,  and  that  under  tbe 
terms  of  such  employment  tbe  defendant  did, 
in  fact,  take  charge  of  the  said  company's  of- 
fice at  said  city,  and  did,  In  fact,  under  tbe 
authority  of  said  company,  consign  and  receive 
express  from  and  over  tbe  said  company's 
lines  at  said  point,  collect  charges  thereon, 
make  reports  to  stdd  company,  issue  and  sell 


express    money    orders,    collect    and    receive 
charges  therefor,  and  did  keep  an  account  there- 
of, have  charge  and  control  of  said  office,  and 
the  books  and  business  thereof,  under  the  man- 
agement and  direction  of  said  company,  and 
that  under  tbe  terms  of  his  employment  he  was 
to  and  did  receive  as  his  full  and  only  compen- 
sation for  services  rendered  said  express  com- 
pany ten  per  cent  of  the  charges  on  consign- 
ments, and  one-third  of  tbe  charges  on  money 
orders,— then  the  court  instructs  you  that  the 
defendant  would  be  tbe  agent  of  the  United 
States  Express  Company  within  the  meaning 
of  the  statute  under  which  this  prosecution  is 
brought."    It  is  urged  that  under  tbe  authority 
of  State  v.  Xelter,  54  Kan.  277,  38  Pac.  320, 
the  defendant  was  a  servant,  rather  than  an 
agent.    It   Is   perhaps   somewhat   unfortunate 
that  the  legislature  has  made  a  dlsUnction  be- 
tween embezzlement  by  clerks  and  servants 
and  by  agents,  for  It  is  a  matter  of  extreme 
difficulty  in  many  cases  to  determine  which  Is 
the  more  proper  term  to  designate  the  rela- 
tion existing  between  employer  and  employe. 
Both  agents  and  servants  transact  bnslne^ 
for  au  employer  for  hire.    Both  are  subject 
In  a  greater  or  less  degree  to  the  manage- 
ment, direction,   and   control   of  the   master 
or    prIncIpaL    It   would    be    extremely    hax- 
ardous  to  attempt  definitions  of  the  words 
so  comprehensive  as  to  furnish  guides  for  tbe 
determination  of  every  case.    There  are,  liow- 
ever,  many  cases  whldi  can  be  readily  assigned 
to  the  one  class  or  the  other.    We  apprehend 
that  very  few  people  would  speak  of  an  ex- 
press agent,  such  as  the  defendant  in  this  case 
was,  as  either  a  clerk  or  a  servant  of  the  ex- 
press company,  though  perhaps,  if  so  designat- 
ed In  a  pleading,  where  It  was  sou^t  to  charge 
his  employer  with  liability  for  bis  acts,  no  dif- 
ficulty would  be  found,  for  a  clerk  or  servant 
is  often  designated  as  an  agent,  and  an  agent 
is,  in  a  sense,  a  servant.    Persons  who   per^ 
form  such  services  as  the  defendant  performed 
for  tbe  express  company  are,  however,  almost 
Invariably  spoken  of  as  express  agents.    While 
they  are  bound  to  follow  and  obey  tbe  rules  and 
directions  of  tbe  company,  they  are  not  unda 
the  immediate  and  continual  direction  and  con- 
trol of  the  employer.   They  are  required  to  at- 
tend to  certain  business  of  the  company,  but 
as  to  the  particular  time  and  manner  of  at- 
tending to  each  part  of  it  the  agent  determines 
for  himself.    His  possession  of  tbe  money  be 
receives  for  his  employer  is  exclusive  until  be 
delivers  It  to  some  other  person,  authorized  by 
the  company  to  receive  it.    With  reference  to 
the  custody  of  funds  the  case  is  clearly  distin- 
guishable from  that  of  a  clerk  who  works  in 
the  store  or  bank  of  bis  employer,  and  who 
places  all  the  money  he  receives  In  tbe  till,*  to 
which  the  employer  has  at  all  times  direct  ac- 
cess.    The  defendant  In  this  case   received 
moneys  from  time  to  time  from  the  patrons  of 
the  express  company.    It  was  bis  duty  to  keep 
an  account  thereof,  to  report  tbe  same  to  the 
company,  and  at  stated  intervals  to  remit  tlk> 
amount  due  the  company,  less  bis  commiseja  ps 
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Hie  instniction  quoted  contains  a  summary  of 
tbe  duties  of  tlie  defendant  rmiet  b\s  empioy- 
ment,  and  we  ttilnic  a  person  wtio  nndertalses 
to  discharge  sucti  duties  is  clearly  an  agent, 
witiiin  the  meaning  of  tbe  statute,  as  well  as 
within  tbe  ordinary  meaning  of  tbe  term;  and 
that,  if  be  refuses  to  deliver  the  moneys  in  his 
bands,  due  to  his  en4>loyer,  after  deducting  his 
commissions,  where  tlie  some  have  not  tieen 
lost  by  means  beyond  his  control,  and. where 
he  has  not  been  permitted  by  his  employer  to 
use  the  same,  h<!  is  guilty  of  embezzlement, 
under  the  second  clause  of  the  section  of  the 
statute  cited.  State  t.  Bancroft,  22  Kan.  170; 
Campbell  v.  State,  36  Ohio  St  70.  The  judg- 
ment is  affirmed.    All  the  Justices  concurring. 


(S7  Kan.  6(0) 

GREAT  WESTERN  MANUP'G  CO.  T. 
RICHARDSON. 
(Supreme  Conrt  of  Kansas.    Jan.  8,  1887.) 
Appeai.— Dismissal — Defect  of  Parties. 
A  petition  in  error  by  one  of  five  defend- 
ants, against  whom  a  jndgmeut  was  rendered 
jointly  for  the  recovery  of  certain  specific  per- 
sonal property  or  the  value  thereof,  to  which 
the  other  defendants  are  not  made  parties,  ei- 
ther as  plaintiffs  or  defendants  in  error,  must 
be  dismissed  for  want  of  necessary  parties. 
(Syllabus  by  the  Conrt.) 

Error  from  court  of  appeals,  Southern  de- 
partment. Central  division. 

Action  by  the  Great  Western  Manufactur- 
ing Company  against  True  Richardson. 
Judgment  for  plaintiff,  and  True  Richardson 
brought  error  to  the  court  of  appeals.  Judg- 
ment reversed  (43  Pac.  809),  and  the  manu- 
facturing company  brings  error.  Judgment 
of  court  of  appeals  reversed,  and  petition  in 
error  dismissed. 

Baker,  Hook  &  Atwood  and  James  Law- 
rence, for  plaintiff  In  error.  A.  B.  Parker, 
for  defendant  in  error. 

ALLEN,  J.    The  only  question  in  this  case 
requiring  our  consideration  arises  on  the  mo- 
tion to  dismiss,  which  the  court  of  appeals 
overruled.    The  action  in  the  district  court 
■was  brought  by  the  Great  Western  Manu- 
facturing Company  against  True   Richard- 
son, Horace  Pardee,  Emma  Pardee,  Eugene 
Pardee,    and    A.    G.    Forney.     The    record 
shows  that  all  the  defendants  were  served 
-vrith  summons;    that  True  Richardson  and 
A.  G.  Forney  filed  separate  answers;    and 
that  the  Pardees  made  default    A  trial  was 
had,  with  a  Jury,  and  a  verdict  rendered  In 
favor  of  the  plaintiff.    On  this  verdict  judg- 
ment was  entered  against  the  defendants 
for  the  recovery  of  certain  specific  property 
clescrlbed  in  the  verdict,  for  the  value  there- 
of in  case  a  return  of  such  property  could 
not  be  made,  and  for  costs  of  suit.    The  pro- 
ceeding In  error,  from  the  district  court,  was 
Instituted  by  True  Richardson  alone,  and  the 
Oreat    Western     Manufacturing    Company 
only  was-  made   defendant  in   error.    The 


other  defendants  took  no  part  In  the  prep- 
aration of  tbe  case  made,  which  was  not 
served  on  them,  and  have  not  been  made 
parties  to  the  proceeding  in  error. 

It  Is  argued  here,  in  support  of  the  ruling 
of  the  court  of  appeals,  that  it  does  not  af- 
firmatively appear  that  the  other  defendants 
would  be  prejudicially  affected  by  a  reversal 
of  the  judgment;  that  True  Richardson  was 
the  only  necessary  defendant  In  the  lower 
court;  and  that  the  entry  of  judgment 
against  the  Pardees  and  Forney  was  a  mis- 
take, which  might  be  corrected  in  that  court. 
Tbe  answer  to  these  claims  is  obvious.  We 
can  no  more  assume  that  the  trial  court 
would  release  these  parties  from  tbe  judg- 
ment by  a  nnnc  pro  tunc  entry  than  that  it 
would  release  Richardson  on  his  motion.  It 
does  not  appear  that  a  correction  of  the 
journal  entry  has  ever  been  asked  for,  and 
the  absent  defendants  do  not  seek  a  reversal 
of  it  The  claim  that  Richardson  was  the 
only  person  against  whom  judgment  ought 
In  any  event  to  have  been  rendered  indicates 
only  a  greater  necessity  for  making  the  oth- 
er defendants  parties  In  the  appellate  court; 
for  if  Richardson  should  obtain  a  reversal 
of  tbe  judgment  against  him,  and  be  suc- 
cessful on  the  second  trial,  it  would  leave 
tbe  Pardees  and  Forney  liable  to  the  plain- 
tiff for  the  return  of  the  property,  or  for  its 
full  value,  without  any  remedy  over  against 
Richardson.  Tbe  rule  is  well  settled,  and 
has  often  been  enforced  by  this  court,  that 
all  persons  against  whom  a  joint  judgment 
has  been  rendered  must  be  made  parties  to 
a  proceeding  to  reverse  such  judgment,  and 
that  a  failure  to  join  any  of  them,  either  as 
plaintiffs  or  defendants,  is  ground  for  a  dis- 
missal of  the  case.  A  long  line  of  reported 
cases  might  be  cited  In  support  of  this  propo- 
sition, but  we  shall  refer  only  to  tbe  follow- 
ing: McPherson  v.  Storch,  49  Kan.  313,  30 
Pac.  480;  Central  Kansas  Loan  &  Inv.  Co. 
v.  Chicago  Lumber  Co.,  63  Kan.  677.  37  Pac. 
132;  Norton  v.  Wood,  65  Kan.  650,  40  Pac. 
911;  Hyde  Park  Inv.  Co.  v.  First  Nat  Bank, 
56  Kan.  49,  42  Pac.  321;  Bain  v.  Insurance 
Co.,  3  Kan.  App.  346,  40  Pac.  817;  Bone- 
brake  V.  Insurance  Co.,  3  Kan.  App.  708,  41 
Pac.  67.  Many  cases  have  been  dismissed 
on  this  ground  which  are  not  reported.  The 
judgment  of  the  court  of  appeals  is  reversed, 
and  tbe  petition  in  error  Is  dismissed.  All 
the  justices  concurring. 


(57  Kan.  663) 

BOLINGER  et  ux.  v.  BRAKE. 

(Supreme  Court  of  Kansas.    Jan.  8,  1897.) 

Covenant  ok  Seisin— Brbacb— Damages. 

On  a  partial  breach  of  the  covenant  of 
seisin,  where  tlie  possession  of  the  covenantee 
has  never  been  disturbed,  as  a  eeneral  rule, 
subject  to  certain  exceptions,  he  will  be  entitled 
to  recover  as  damages  that  proportion  of  tbe 
whole  consideration  (without  interest)  which 
the  part  lost  bears  to  the  full  title  attempted  to 
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be  conTcyed.  Dale  t.  ShiTeley,  8  Kan.  276,  and 
Scantlin  v.  Allison,  12  Kan.  85,  followed. 

(Syllabus  by  the  Court.) 

Error  from  court  of  appeals.  Northern  de- 
partment, Eastern  division. 

On  May  29,  1891,  L.  A.  Brake  obtained  a 
judgment  against  L.  Bolinger  and  Rosa  Bo- 
llnger,  husband  and  wife.  In  the  district  court 
of  Bourbon  county,  for  the  sum  of  $529.62 
as  damages  for  a  partial  breach  of  the  cove- 
nant of  seisin  In  a  deed  for  certain  lots  In 
Mapleton,  In  said  county.  The  Judgment 
was  afflrmed  by  the  court  of  appeals  July  31, 
1890.  45  Pac.  050.  The  rule  applied  by  the 
district  court  and  approved  by  the  court  of 
appeals  as  the  measure  of  damages  being 
ounu'stly  challenged  by  the  plaintififs  in  er- 
ror, this  court  ordered  the  certillcatlon  of  the 
record  here  for  review.    Affirmed. 

J.  D.  McCleverty,  for  plaintiffs  in  eiTor. 
J.  H.  Crider  and  W.  P.  Dillard,  for  defend- 
ant in  error. 

MARTIN,  C.  J.  We  are  satisfied  with  the 
di-cision  of  the  court  of  appeals,  and  will  on- 
ly add  some  observations  upon  the  principal 
point  at  issue.  The  consideration  paid  for 
the  lots  was  $1,100.  It  was  shown  by  the 
evidence  that  Brake  had  obtained  from  the 
defendants  the  title  to  an  undivided  four- 
ninths  of  four  lots  in  block  40,  and  to  an 
undivided  five-ninths  of  the  lots  in  block  39; 
and  the  court  instructed  the  Jury  to  assess 
the  plaintiff's  damages  at  five-ninths  of  the 
consideration  paid  for  the  lots  in  block  40 
and  four-ninths  of  the  consideration  paid  for 
block  39,  together  with  Interest  at  7  per  cent, 
per  annum  from  November  18,  1885,  the  date 
of  the  deed;  but,  the  Jury  having  returned 
in  their  verdict  the  amount  allowed  for  In- 
terest, the  same  was  afterwards  struck  out 
by  the  court,  and  Judgment  was  rendered  on- 
ly for  the  proportionate  amount  of  the  con- 
sideration paid,  the  plaiutiff  below  never 
having  been  disturl)ed  in  his  possession.  We 
think  the  rule  of  damages  laid  down  by  the 
trial  court  was  correct.  It  was  held  long  ago 
in  this  state  that  the  covenant  of  seisin  Is  a 
personal  one,  not  running  with  the  land,  and 
that  it  is  broken  as  soon  as  the  dec<l  Is  exe- 
cuted if  the  title  be  bad,  and  an  action  lies 
thereon  at  once  without  waiting  for  a  dis- 
turbance of  the  possession.  Dale  v.  Shive- 
loy,  8  Kan.  276;  ScanUln  v.  Allison,  12  Kan. 
83.  In  Dale  v.  Shiveley,  supra,  it  was  held 
that  the  measure  of  damages  upon  breach  of 
the  covenant  of  seisin  is,  as  a  general  rule,  the 
consideration  money  and  Interest;  but,  where 
the  vendee  buys  In  the  paramount  title,  his 
recovery  is  limited  to  the  amount  paid  there- 
for and  interest;  and  this  rule  was  followed 
in  McKce  v.  Bain,  i  1  Kan.  509.  These  early 
cases  were  cited  with  approval  in  Scott  v. 
Morning.  23  Kan.  253,  and  Chambers  v.  Cox, 
Id.  393.  It  Is  now  contended,  however,  that 
where  a  grantee  receives  the  possession  from 
bis  grantor,  and  is  not  disturbed  therein,  and 
pays  nothing  to  buy  in  the  outstanding  title, 


and  incurs  no  expense  by  reason  thereof,  be 
can  recover  nominal  damages  only  on  an  ad- 
mitted breach  of  the  covenant  of  seisin. 
This  would  be  to  construe  away  by  Judicial 
decision  the  force  and  eflicacy  of  a  covenant 
of  seisin  as  heretofore  interpreted  by  our 
own  decisions.  It  is  said  that,  no  matter 
how  bad  the  title  conveyed  may  be,  yet  the 
true  owner  may  not  assert  his  right  until  aft- 
er the  statute  of  limitations  has  barred  it, 
and  thus  the  grantee  may  obtain  a  good  title 
by  adverse  possession.  Therefore  he  ought 
not  to  be  allowed  to  maintain  an  action  on 
the  covenant  of  seisin  until  after  he  has  been 
evicted  or  has  purchased  in  the  outstanding 
title.  In  other  words,  the  risk  of  disturb- 
ance by  the  true  owner  Is  shifted  from  the 
grantor,  who  has,  for  a  consideration,  ex- 
pressly assumed  it,  and  it  is  thrown  upon  the 
grantee  for  whose  benefit  the  covenant  was 
made.  According  to  our  Kansas  doctrine,  a 
right  of  action  accrues  immediately  upon  the 
execution  of  the  deed  with  covenant  of  seisin 
If  the  title  be  bad,  and  therefore  It  will  be 
barred  within  five  years  thereafter,  unless 
saved  by  some  exception  to  the  statute  of 
limitations.  An  adverse  claimant  may  bring 
his  action  within  15  years,  and  sometimes 
even  later;  and  if  he  should  succeed  therein 
the  grantee  under  the  covenant  of  seisin  is 
without  remedy, .  for  when  he  goes  to  his 
lawyer  he  Is  advised  that  his  right  of  action 
under  that  covenant  has  been  barred  for 
several  years.  A  construction  of  the  cove- 
nant of  seisin  broken  at  the  delivery  of  the 
deed,  which  requires  that  the  covenantee  must 
wait  until  his  right  of  action  Is  barred,  un- 
less the  adverse  claimant  brings  his  suit  be- 
fore that  time,  is  apparently  so  unreasonable 
as  to  carry  its  refutation  with  Its  statement. 
We  are  not  authorized  to  construe  away  the 
covenant  of  seisin  beciuse  there  was  also  a 
covenant  of  warranty  in  the  same  deetl,  for 
the  grantee  was  entitled  to  the  benefit  of 
both.  Under  the  former  he  had  a  personal 
right  of  action  against  the  grantors  as  soon 
as  the  deed  was  made;  under  the  latter  there 
could  be  no  breath  until  an  eviction  under  a 
title  paramount,  or  something  equivalent  to 
It.  By  the  former  he  was  under  no  obliga- 
tion to  wait  until  the  latter  should  also  be 
broken,  and  the  grantors  perhaps  dead  or 
insolvent,  before  commencing  his  action  for 
damages.  To  Illustrate  this  principle,  take 
an  example:  A.  and  B.  own  a  tract  of  land 
in  equal  undivided  shares.  A.,  without  the 
knowledge  of  B.,  in  consideration  qt  $1,000, 
the  full  value  of  the  land,  makes  a  deed  to 
C,  with  a  covenant  of  seisin,  and  C.  goes  in- 
to possession.  He  afterwards  learns  that  he 
has  the  title  to  the  undivided  one-half  only, 
and,  while  undisturbed  in  his  possession,  he 
brings  his  suit  against  A.  to  recover  the  $u«.lO 
paid  without  consideration  on  the  faith  of 
the  covenant  that  A.  was  seised  of  the  full 
title;  but  he  Is  met  with  the  answer  that 
the  breach  is  only  technical,  and  he  can  re- 
cover no  more  than  nominal  damages  until 
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B.  asserts  his  title,  or  he  buys  It  in.    C.  is 
isot  prepared  to  pay  for  the  half  interest  a 
second   time.    He   dismisses  his  action,    or 
talces   a   judgment '  for   nominal   damages. 
Years  thereafter  B.  commences  his  action 
against  C.  for  partition  and  ejectment,  and 
recovers  one-half  in  value  of  the  land.    C. 
then  commences  his  action  against  A.  to  re- 
cover damages  for  breach  of  the  covenant  of 
.  seisin.    If  be  dismissed  his  former  suit  with- 
out prejudice,  he  is  met  with  the  plea  of  the 
bar  of  the  statute  of  limitations;  If  he  tool^ 
judgment  for  nominal  damages,  he  Is  con- 
fronted with  the  further  plea  of  res  adjudl- 
cata.    Thus,  by  a  sort  of  legal  Jugglery,  0. 
loses  bis  $500,  and  A.  keeps  that  much  for 
nothing.    Counsel  say,  however,  that  B.  may 
never  assert  his  title,  or  may  do  so  too  late, 
and  that  A.,  who  for  the  sum  of  $500,  by 
his  covenant  of  sei^n,  expressly  assumed 
the  risl;,  should  be  relieved  of  It,  and  the 
court  should  Impose  It  upon  C,  who  paid  his 
$500  to  be  assured  against  It.   This  Is  a 
manifest  perversion  of  the  law  of  contracts 
respecting  real  estate  as  established  by  the 
decisions  of  this  court.    If  a  grantor  does 
not  desire  to  be  bound  by  a  covenant  of  sei- 
sin, he  ought  not  to  enter  into  it    When  he 
does  so,  the  courts  ought  not  to  annul  It  for 
his  profit  and  to  the  Injury  of  the  grantee  for 
whose  benefit  it  was  made.    There  are  many 
cases  in  which  the  covenantee  should  not  be 
allowed   to   recover    the    full   consideration 
money,  or  the  proportion  thereof  correspond- 
injr  to  that  part  of  the  title  which  is  lost.    If 
in  the  example  above  cited  C.  should  pur- 
chase the  outstanding  title  from  B.  for  $250, 
he  is  made  whole  by  the  payment  of  that 
amount  by  A.,  and  should  not  recover  more, 
as  held  In  Dale  v.  Shiveley,  supra,  and  Mc- 
Kee  V.  Bain,  supra.    If  In  the  foregoing  ex- 
ample, before  C.  should  bring  bis  suit,  A. 
should  buy  in  the  outstanding  title  of  B.  in 
bis  own  name,  this  would  Inure  to  the  benefit 
of  C,  and  mal^e  good  bis  title,  as  In  Scofflns 
V.    Grandstaff,  12  Kan.  467,  and  the  dam- 
ages to  C.  from  the  breach  of  the  covenant 
-would  be  nominal  only.     Where  the  only 
breach  of  a  covenant  of  seisin  and  against 
Incumbrances   Is   an   outstanding   easement 
detracting  somewhat  from  the  market  value 
of  the  land,  the  damages  will  be  limited  to 
the  extent  of  the  depreciation  by  reason  of 
the  easement,  as  In  Smith  v.  Davis,  44  Kan. 
362,  24  Pac.  428.    Perhaps  it  may  be  said 
•where  the  title  has  been  cured  by  adverse" 
possession  and  the  lapse  of  time,  by  estoppel, 
or  otherwise,  without  cost  or  expense  to  the 
grantee,  his  recovery  for  a  breach  of  the 
<K''Tenant  of  seisin  should  be  limited  to  nom- 
inal damages.    It  may  not  be  going  too  far 
to  say  that  In  any  case  where  there  has  been 
a.  breach  of  this  covenant,  but  the  title  has 
been  healed,  or  all  danger  of  its  hostile  asser- 
tion has  passed  away,  or  the  covenantee  has 
lost  nothing,  and  is  in  danger  of  no  loss  or  lia- 


bility, no  more  than  nominal  damages  are 
recoverable.  The  case  of  Hammerslough  v. 
Hackett,  48  Kan.  700,  29  Pac.  1070,  comes 
within  the  principle  last  mentioned.  The 
statement  in  th^  opinion  in  Scofflns  v.  Grand- 
staff,  12  Kan.  471,  referring  to  the  covenant 
of  seisin,  that  "where  the  grantee  takes  pos- 
session of  the  property  under  his  deed,  and 
retains  the  uninterrupted  possession  thereof, 
without  paying  anything  to  purchase  In  the 
paramount  title,  he  can  only  recover  nominal 
damages,"  Is  obiter,  and  too  broad.  In  so 
far  as  O'Meara  Vt  McDanlel,  40  Kan.  685,  31 
Pac.  303,  Is  In  conflict  with  this  decision.  It 
must  be  regarded  as  overruled.  Of*  course, 
a  title  may  be  perfect,  while  the  record  there- 
of is  very  defective;  and  what  we  have  said 
has  reference  to  the  actual  title,  and  not  to 
any  particular  kind  of  evidence  whereby  it 
may  be  supported  or  defeated.  It  would  be 
bootless  to  review  the  decisions  in  other 
states  upon  the  measure  of  damages  on  a 
breach,  either  total  or  partial,  of  the  cove- 
nant of  seisin,  where  the  covenantee  remains 
in  possession.  In  states  like  Iowa  and  Wis- 
consin, where  it  is  held  that  this  covenant 
runs  with  the  land  until  the  damage  has 
arisen  by  eviction  or  other  actual  injury,  it 
i>j  entirely  logical  to  hold  that  no  substantial 
damages  are  recoverable  until  after  the  hap- 
pening of  such  an  event.  The  effect  of  this 
doctrine  is  to  abolish  the  distinction  be- 
tween a  covenant  of  seisin  and  a  covenant 
of  warranty,  or  rather  to  merge  the  former  in 
the  latter.  We  think,  however,  that  there  is 
a  broad  distinction  between  the  two  cove- 
nants, which  the  courts  cannot  properly  ig- 
nore. The  covenant  of  seisin  Is  of  the  pres- 
ent tense,  and,  if  the  covenantor  has  not  the 
title,  there  is  a  breach  of  the  covenant  as 
soon  as  it  is  made.  It  Is  strictly  a  covenant 
for  title.  The  covenant  of  warranty  is  of 
the  future  tense,  and  binds  the  covenantor 
to  defend  the  title  when  it  shall  be  assailed, 
and  to  make  good  the  loss,  within  certain 
limitations,  which  may  then  be  sustained. 
It  is  essentially  a  covenant  against  the  loss 
of  possession,  and  a  right  of  action  upon  it 
does  not  accrue  until  the  covenantee  is  dis- 
turbed. The  legislature  has  the  power,  per- 
haps, to  abolish  this  distinction  for  the  fu- 
ture, but,  this  court  having  recognized  It 
from  an  early  day,  and  It  being  well  sup- 
ported by  the  authorities,  we  would  be  loth 
to  disregard  it  now,  even  though  we  thought 
It  would  be  ^ood  policy  for  the  legislature  to 
change  the  rule;  but  of  this  we  are  by  no 
means  convinced.  As  indicated  before,  if  a 
grantor  does  not  wish  to  be  bound  by  a  cove- 
nant of  seisin,  or  any  other  running  in  the 
present  tense,  he  ought  not  to  make  it.  The 
Judgment  of  the  court  of  appeals  will  be  af- 
firmed. 

ALLEN,  J.,  concurs.    JOHNSTON,  J.,  dis- 
sents. 
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(S7  KaD.  670) 

NELSON  et  al.  t.  WARE. 
(Supreme  Court  of  Kansas.    Jan.  S,  1897.) 
Tknancv  from  Yeak  to  Year— Tbrmination. 
The  method  of  terminatins  a  tenancy  from 
year  to  year  is  regulated  by  statute,  and,  in  or- 
der to  determine  such  a  tenancy,  the  tenant  is 
not  re<iuired  to  give  notice  to  the  landlord  of  his 
intention  to  sever  the  relation,  and  to  quit  the 
premises. 
(Syllabus  by  the  Court) 

Error  from  court  of  appeals.  Southern  de- 
partment. Eastern  division. 

Action  by  E.  F.  Ware  against  C.  A.  Nelson 
and  N.  B.  Weedon.  Judgment  for  defend- 
ants. Plaintiff  brought  error  to  the  court  of 
appeals,  where  the  judgment  was  reversed 
(45  Pac.  023),  and  defendants  bring  error. 
Reversed. 

Biddle,  Boyle  &  Sheppard,  for  plaintiffs  In 
error.  H.  L.  Heald,  K.  W.  Neal,  Cory  & 
Hulbert,  and  E.  F.  Ware,  for  defendant  In 
error. 

JOHNSTON,  J.  In  the  latter  part  of  1884, 
0.  A.  Nelson  and  N.  B.  Weedon,  partners  as 
Nelson  &  Weedon,  rented  a  building  from  B. 
P.  Ware,  In  which  to  conduct  the  grocery 
business.  A  written  lease  was  executed, 
which  stipulated  that  the  tenancy  should 
continue  for  one  year,  at  a  monthly  rental 
of  $65,  paj'able  monthly  In  advance.  About 
a  year  later,  the  parties  agreed  to  continue 
the  lease  for  the  year  1886,  and  an  Indorse- 
ment to  that  effect  was  made  thereon.  At 
the  end  of  that  year,  It  was  verbally  extend- 
ed for  the  year  1887,  and  they  continued  to 
hold  over  from  year  to  year,  until  the  end 
of  1891.  The  rent  was  reduced  in  1888,  and 
after  that  no  change  was  made  In  the  rent, 
and  the  tenants  continued  to  occupy  the 
premises  without  any  special  renewal  or 
further  agreement  respecting  the  lease.  In 
December,  1891,  Nelson  &  Weedon  aslced  for 
a  further  reduction  of  the  rent;  and  before 
the  negotiations  concerning  a  reduction  had 
been  concluded,  and  on  December  15,  1891, 
they  gave  Ware  written  notice  that  they 
would  quit  the  building  at  the  end  of  the 
year.  Before  December  31, 1891,  they  moved 
out;  and  on  that  day  they  attempted  to  de- 
liver the  keys  to  Ware,  but,  on  account  of 
his  absence  from  home,  they  were  unable  to 
do  BO.  The  keys  were  actually  delivered  on 
the  next  day,  and  since  that  time  they  have 
treated  the  relation  as  severed,  and  have  re- 
fused to  pay  any  rent.  Ware  claimed  that 
the  lease  had  not  been  terminated  by  the 
tenants,  and  that  they  could  only  do  so  by 
giving  him  three  months'  notice  of  their  pur- 
pose to  quit.  This  Is  the  controverted  point 
in  this  action,  which  was  brought  to  recover 
rent  for  the  first  three  months  of  the  year 
1892. 

Under  the  facts  stated.  It  must  be  regard- 
ed as  a  tenancy  from  year  to  year,  and  upon 


this  proposition  all  the  parties  are  agreed. 
How  may  such  a  tenancy  be  terminated,  and 
is  the  lessor  entitled  to  any  notice?    In  the 
absence  of  an  express  agreement  or  a  stat- 
ute regulating  the  termination   of  such   a 
tenancy,  due  notice  to  either  party  is  ordi- 
narily required  from  the  other,  in  order  to 
sever  the  relation  of  landlord  aiid  tenant. 
Under  the  common  law,  six  months*  notice 
Is  required  to  determine  a  tenancy  from  year 
to  year;   but  in  most  of  the  states  the  char- 
acter and  time  of  the  notice  are  regulated  by 
statute.    Where   the   common-law   rule    ob- 
tains, It  is  generally  held  that  notice  Is  a 
reciprocal  right,  and  that  neither  landlord 
nor  tenant  can  sever  the  relation,  or  deprive 
the  other  of  his  rights  under  the  tenancy 
without  due  notice.    We  cannot  apply  that 
rule  here,  as  It  has  been  superseded  by  a 
statute  which  expressly  specifies  bow  such 
a   tenancy   may   be   terminated.    It   reads: 
"All  tenancies  from  year  to  year  may  be  de- 
termined by  at  least  three  months'   notice 
in  writing,  given  to  the  tenant  pricH-  to  the 
expiration  of  the  year."    Gen.  St,  1889,  par. 
3614.    The  language  of  the  statute  is  clear 
and  uneqtiivocal  in  .defining  what  is  neces- 
sary to  determine  a  tenancy   from  year  to 
year,  and  the  only  requirement  is  a  written 
notice  for,  at  least,  three  months  to  the  ten- 
ant.   In  effect,  it  dispenses  with  notice  to 
the  landlord,   although  the  lack  of   notice 
must  operate  as  an  injustice  to  him  In  many 
cases.    It  is   an  explicit  statute,   however, 
which  covers  the  subject,  and  leaves  no  room 
for  construction.    It  was  a  question  of  policy 
for  the  legislature  to  decide,  and,  its  mean- 
ing being  obvious,  we  have  no  other  duty 
to  perform  than  to  carry  out  the  legislatiTe 
will,  regardless  of  our  own  views  of  the  -wis- 
dom or  justice  of  the  statute.    It  appears 
that  the  matter  of  notice  to  the  landlord  did 
receive  legislative  consideration,  as  the  para- 
graph immediately  preceding  the  quoted  one 
provides  that  if  either  party  desires  to  ter- 
minate a  tenancy  at  will,  or  for  terms  of 
three  months  or  less,  he  must  give  the  other 
notice.    Why  an  exception  was  made  of  a 
tenancy  from  year  to  year  is  not  easy  to  un- 
derstand; but  we  are  not  permitted  to  siii>- 
ply  the  omission,  or  to  give  the  statute  a 
meaning  not  justified  by  any  language  &n- 
ployed  in  It.    The  chal^cter  and  time  of  no- 
tice necessary  to  terminate  any  tenancy  by 
either  party  may  be  fixed  by  express  agree- 
ment; and,   when  so  fixed,  the  agreemeiK 
will  control.    No  notice  being  required    in 
this  case,  the  landlord  was  not  entitled  to 
recover  rent  after  possession  of  the  prem- 
ises  was   surrendered.    The  possession    ap- 
pears to  have  been  yielded  at  the  end  of  the 
year  1891,  and  up  to  that  time  the  rent  ^vas 
paid.    The  Judgment  of  the  court  of  appeals 
will  therefore  be  reversed,  and  the  Judgment 
of  the  district  court  will  be  afilrmed.     All 
the  Justices  concurring. 
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(57  Kan.  $73) 

STATE  T.  SMITH. 

(Supreme  Court  of  Kansas.    Jan.  8,  1897.) 

Warrant— Statkment  of  Charob— Pobmbr  Con- 
viction—Fraud— Cr^ss- Examination. 

3.  Where  the  preliminary  examination  had 
upon  a  criminal  charge  atlords  the  defendant 
reasonable  notice  of  the  general  character  and 
outlines  of  the  offense  alleged  in  the  informa- 
tion, it  will  be  deemed  sufficient  to  authorize  a 
trial,  although  the  oftense  was  not  set  forth 
in  the  warrant  of  arrest  with  the  fullness  and 
precision  necessary  in  an  information. 

2.  Where  a  person  who  has  assaulted  and  se- 
riously wounded  another  fraudulently  procures 
himself  to  be  prosecuted  and  convicted  before  a 
justice  of  the  peace,  who  imposes  an  iusiguificant 

fienalty,  and  it  is  done  for  the  purpose  of  avoid- 
ng  a  real  prosecution  and  punishment  for  the 
offense  committed  by  him,  such  conviction  is 
not  a  bar  to  a  prosecution  brought  in  good  faith, 
where  the  state  is  a  party  in  fact  as  well  aa  in 
name. 

3.  The  defendant  having  become  a  witness 
in  his  own  behalf,  and  testified  that  he  had  nci- 
ed  in  self-defense,  it  was  competent  to  inquire 
of  him  upon  cross-examination  whether  he  had 
not  voluntarily  «one  before  the  justice  of  the 
peace,  and  admitted  that  he  had  assaulted  the 
prosecuting  witness. 

4.  Facts  averred  in  the  information  consti- 
tuted an  offense  under  section  38  of  the  net  re- 
lating to  crimes  and  punishments  (Gen.  8t  1889. 
par.  2159);  and  the  offense  defined  in  section  42 
of  the  crimes  act  was  fairly  included  in  that 
charged  in  the  information. 

(.''ylKbns  by  the  Court.l 

Appeal  from  district  court,  Trego  county; 
Lee  Monroe,  Judge. 

Pblletus  H.  Smith  was  convicted  of 
wounding  another,  under  such  circumstan- 
ces as  would  have  constituted  manslaughter 
in  the  fourth  degree  bad  death  ensued,  and 
■  be  appeals.   Affirmed. 

H.  J.  Harwi,  for  appellant.  P.  B.  Dawes, 
Atty.  Gen.,  and  Bond  &  Osbom,  for  the 
State. 


JOHNSTON,  J.  Phlletus  H.  Smith  was 
convicted  of  wounding  Adelbert  J.  Alsop, 
under  such  circumstances  as  would  have 
constituted  manslaughter  in  the  fourth  de- 
gree if  death  had  ensued.  In  his  appeal  be 
alleges  several  errors,  one  of  which  is  that 
tbe  charge  In  the  information  was  not  the 
same  as  the  one  stated  in  the  warrant  upon 
■which  he  was  arrested,  and  that,  therefore, 
he  has  not  bad  a  proper  preliminary  exami- 
nation. There  is  nothing  substantial  In  this 
claim.  In  each  it  Is  alleged  that  Smith  un- 
lawfully and  feloniously,  and  with  malice 
aforethought,  made  an  assault  upon  Alsop 
with  a  deadly  weapon,  to  wit,  a  four-tlned 
pitchfork,  and  did  then  and  there  feloni- 
ously, on  purpose,  and  with  malice  afore- 
thought, strike,  beat,  and  wound  Alsop.  In 
the  one  it  is  averred  that  he  struck,  beat, 
and  wounded  Alsop  with  Intent  to  maim 
him,  while  In  the  other  It  Is  alleged  to  have 
been  done  with  Intent  to  wound  and  maim. 
The  same  fullness  of  statement  necessary  In 
an  Information  or  indictment  is  not  requir- 
ed In  a  warrant  or  any  of  the  preliminary 


papers.  Tbe  defendant  should  have  reason- 
able notice  of  the  nature  and  character  of 
the  offense  charged  against  him;  but,  for 
the  purpose  of  authorizing  a  trial,  it  is  only 
necessary  that  the  defendant  should  be  giv- 
en a  fair  opportunity  to  know,  by  a  profer- 
re{l  preliminary  examination,  the  general 
character  and  outlines  of  tbe  offense  charged 
against  him.  He  Is  required  to  take  notice 
from  the  evidence  Introduced  by  the  state 
on  the  preliminary  examination,  as  well  as 
from  the  papers  in  the  case,  of  the  nature 
and  character  of  the  offense  charged  against 
him.  We  think  the  charge  In  the  warrant 
afforded  tbe  defendant  reasonable  notice, 
and  that  tbe  principal  purposes  of  a  prelim- 
inary examination  have  been  subserved  in 
bis  case.  State  v.  Bailey,  32  Kan.  83,  3  Pac. 
769;  State  v.  Tennlson,  39  Kan.  726,  18  Pac. 
948. 

The  Information  Is  not  open  to  the  charge 
of  duplicity,  and  the  court  ruled  correctly 
in  denying  the  motion  to  quash.  It  set  forth 
facts  sufficient  to  constitute  an  offense  un- 
der section  88  of  the  act  relating  to  crimes 
and  punishments  (Gen.  St.  1889,  par.  2159); 
and  tbe  facts  as  thus  set  forth  were  also 
sufficient  to  constitute  the  offense  of  wound- 
ing under  such  circumstances  as  would  con- 
stitute manslaughter  If  death  had  ensued, 
under  section  42  of  the  crimes  act.  The 
crime  of  which  he  was  convicted  was  fairly 
Included  In  that  charged  In  the  Information. 
State  V.  Burwell,  34  Kan.  312.  8  Pac.  470. 

By  way  of  a  plea  In  bar,  the  defendant  al- 
leged that  he  had  previously  been  charged 
with  tbe  same  offense  before  a  Justice  of 
the  peace,  and  upon  a  trial  had  been  ad- 
judged guilty  of  assault,  and  to  pay  a  flue 
of  five  dollars  and  costs.  He  alleged  the 
flue  and  costs  had  been  paid,  and  that  he  had 
been  discharged  from  custody.  The  answer 
to  the  plea  was  a  general  denial,  and  It  was 
further  alleged  that  the  complaint  made 
against  the  defendant  before  the  Justice  of 
tbe  peace  was  a  pretense,  filed  at  his  re- 
quest, and  that  he  procured  the  charge  to 
be  filed  against  himself,  so  as  to  avoid  pun- 
ishment for  the  real  offense  committed  by 
him.  It  was  further  averred  that  the  com- 
plaint was  filed,  the  plea  of  guilty  offered 
and  accepted  In  the  absence  of  Alsop,  and 
without  his  knowledge  or  consent.  The  de- 
murrer to  the  answer  was  properly  over- 
ruled, and  the  testimony  was  amply  suffi- 
cient to  sustain  tbe  averments  of  the  an- 
swer. It  appears  to  have  been  a  collusive 
and  fraudulent  transaction,  begun  at  the  in- 
stance of  the  defendant,  with  a  view  of  de- 
feating the  law  and  avoiding  tbe  consequen- 
ces of  a  prosecution  brought  In  good  faith, 
where  the  state  was  a  party  in  fact  as  well 
as  in  name.  A  conviction  so  obtained  Is  a 
nullity,  and  the  proceedings  do  not  bar  a 
bona  fide  prosecution.  Com.  v.  Dascom,  111 
Mass.  404;  State  v.  Little,  1  N.  H.  257;  Com. 
V.  Jackson,  2  Va.  Cas.  501;  State  v.  Green, 
16  Iowa,  239;  Watklns  v.  State,  68  Ind.  427; 
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McFarland  t.  State,  68  Wis.  400,  32  N.  W. 
226;   1  Bish.  Or.  Law,  {  1010. 

At  the  trial  on  the  merits,' the  defendant 
l>ecaine  a  witness  in  bis  own  behalf.  He 
denied  material  statements  made  by  wit- 
uesses  of  the  state  in  regard  to  the  occur- 
rence, claiming  that  he  acted  in  self-defense. 
Upon  cross-examination  he  was  asl^ed 
whether  he  had  not  voluntarily  gone  before 
the  Justice  of  the  peace,  and  admitted  that 
tie  had  assaulted  the  prosecuting  witness. 
An  objection  to  the  question  was  overruled, 
and  of  this  complaint  is  made.  We  think 
the  testimony  was  competent.  It  would  not 
have  been  admissible  for  the  purpose  of 
proving  a  record  of  the  conviction,  but  It  is 
proper  -to  give  to  the  Jury  for  what  It  Is 
worth,  as  an  admission  by  defendant  against 
bis  own  interests.  Having  taken  the  wit- 
ness stand  in  his  own  behalf,  and  testify- 
ing that  he  bad  acted  in  self-defense.  It  was 
proper  to  show  an  admission  previously 
made,  wholly  inconsistent  with  his  claim. 

Complaint  Is  also  made  of  an  Instruction 
as  to  the  offense  punishable  by  section  42 
of  the  crimes  act.  In  which  it  was  contended 
the  court  eliminated  the  question  of  intent 
This  contention  is  not  JustlQed.  The  court 
had  previously  Instructed  the  Jury  with  ref- 
erence to  the  offense  defined  In  section  38, 
charging  that  the  criminal  act  must  have 
been  done  with  malicious  intent.  In  the  in- 
struction with  respect  to  section  42,  the  court 
stated  that,  to  convict  under  that  section,  it 
was  unnecessary  to  prove  that  the  assault 
complained  of  was  made  with  malice  afore- 
thought. The  Jury  were  properly  charged 
upon  the  different  degrees  of  manslaughter, 
including  the  essential  ingredient  of  intent 
The  testimony  appears  to  be  sufficient  to  sus- 
tain the  verdict  and  Judgment  and,  after  a 
careful  examination  of  all. the  specifications 
of  error,  we  find  no  reason  for  disturbing 
the  judgment  It  will  therefore  be  aillrmed. 
All  the  Justices  concurring. 


(5  Kan.  A.  60) 

KANSAS  TOWN  CO.  v.  CITY  OP  ARGEN- 
TINE et  at 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment B.  I>.    Dec.  29,  1896.) 

MONICIPAL  COIlPORATIOKg— POBLIO  iMPROVBMENn 

— Assessments. 

1.  An  assessment  levied  upon  certain  lota  in 
a  city  of  the  second  class,  to  pay  the  coat  of  im- 
provements made  on  a  street  upon  which  such 
lots  abnt,  is  not  invalid  merely  because  the  ordi- 
nance authorizinK  such  improvement  was  pass- 
ed before  the  expiration  of  20  days  after  the 
last  publication  of  the  resolution  declaring  the 
necessity  for  tlie  same,  when  the  ordinance 
was  not  publisiied,  and  no  other  steps  were 
taken  towards  the  doing  of  the  worii,  until  after 
said  20  days,  and  when  no  objection  was  made 
by  property  owners  until  after  the  work  bad 
been  completed. 

2.  Tlie  levying  of  an  assessment  on  abutting 
property  for  street  improvements  duly  author- 
ized by  resolution  will  not  be  enjoined  merely 
because  the  ordinance  providing  for  the  same 


embraces  certain  portions  of  the  street  In  ex- 
cess of  the  limit  fixed  by  the  precedent  resolo- 
tion,  when  the  excess  is  comparatively  insignifi- 
cant, and  can  be  easily  and  definitely  separated 
from  the  legally  authorized  work,  both  as  to 
quantity  and  cost 

3.  The  preliminary '  estimate  made  by  the 
city  engineer  for  the  cost  of  a  proposed  street 
improvement  should  be  based  upon  the  cost 
thereof  for  cash;  but  the  subsequent  proceed- 
ings will  not  be  held  void  from  the  mere  fact 
that  such  estimate  was  based  upon  payment  in 
city  bonds  at  90  cents  on  the  dollar,  when  the 
cost  for  cash  can  be  ascertained  readily  and 
certainly  from  the  estimate  made,  and  when 
the  contract  price  for  the  work  ia  less  than  such 
ascertainable  cash  estimate. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Wyandotte  ooimty; 
H.  Ii.  Alden,  Judge. 

Action  by  the  Kungaa  Town  Company 
against  the  dty  of  Argentine  and  othera. 
Judgment  for  defendants.  Plaintiff  brings 
error.     Affirmed. 

Thomes  J.  White,  for  plaintiff  in  errwr.  H. 
A.  Bailey,  for  defendants  Is  error. 

OARVEB.  J.  The  validity  of  the  special 
taxes  or  assessments  in  question  is  attacked 
on  three  grounds:  First  that  the  ordinance 
providing  for  the  making  of  the  Improve- 
ments was  unauthorized  and  void  becausr 
enacted  before  the  expiration  of  20  days  from 
the  last  publication  of  the  resolution  declar- 
ing that  the  improvements  were  necessary: 
second,  that  the  ordinance  was  unauthorlsai 
and  void  because  it  Included  certain  portions 
of  Strong  avenue  which  were  not  embraced 
by  the  previous  resolution;  and,  third,  be- 
cause the  contract  for  the  work  was  let  with 
out  there  being  first  made  by  the  city  engi- 
neer an  estimate  of  the  cost  thereof,  as  re- 
quired by  law. 

It  is  conceded  that  the  city  council,  by  reso- 
lution duly  passed,  declared  that  it  was  nec- 
essary to   macadamize    Strong   avenue    from 
Fourth  to  BHeventh  streets,  as  was  thereafter 
done.     This    r^lutlon    was    last    published 
August  30,  ISiM.     An  ordinance  was  enacted 
September  19,  1894,  and  published  In  tbe  of- 
ficial   paper   September   20,    18&4,    proriding 
for  the  macadamizing  of  Strong  avenue  from 
the  east  side  of  Foiuth  street  to  the  west  side 
of  Eleventh  street;    said  ordinance  purport- 
ing to  be  enacted  puisuant  to  the  previous 
resolution.     It   is  contended  by  the  plaintiff 
Id  error  that  all  proceedings  had  under  this 
ordinance  were  invalid  and  void,  for  the  rea- 
son that  it  was  enacted  by  the  city  councfl 
on  the  20th  day  after  the  last  publication  of 
the   resolution,    when   the   statute    expressly 
provides  that   the  resident  owners   of    prop- 
erty liable  for  taxation  for  the  proposed  Im- 
provements have  20  days  from  such  last  pub- 
lication within  which  to  protest  against   the 
proposed  improvements,  and  that  the  c»tmcn 
has  no  power  to  take  any  steps  towards  tbe 
doing  of  the  work  until  the  expiration  of  each 
time.     Even  conceding  that  the  action,  of  tbe 
council   was   premature   In  this   respect,   we 
do  not  think  it  can  have  tbe  effect    r*^%Tn»A 
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for  It.  ITie  ordinance  had  no  validity  or 
legal  force  until  after  Its  publication  in  the 
official  paper;  and,  as  no  protests  of  property 
owners  were  presented,  it  is  not  unreasona- 
ble to  say  that  the  work  was  not  authorized 
to  be  done  by  the  ordinatce  until  after  the 
time  had  expired  within  which  protests  could 
be  filed.  But,  if  this  is  not  the  case,  sUU 
we  think  the  premature  passage  of  the  ordi- 
nance wotiid  be  a  mere  Irregularity  in  one 
of  the  steps  required  for  the  doing  of  the 
work,  which  is  not  a  sufficient  ground  on 
which  to  base  an  objection  to  an  assessment 
levied  after  the  work  has  been  completed. 
This  step  is  not  a  jurisdictional  one,  and  mere 
irregularities  in  the  manner  in  which  author- 
ized work  is  done  do  not  have  the  effect  con- 
tended for. 

Is  the  ordinance  invalid  because  it  provides 
for  the  macadamizing  of  the  squares  at  the 
intersections  of  Fom-th  and  Eleventh  streets 
with  Strong  avenue?  The  resolution  declares 
the  necessity  for  the  improvement  of  Strong 
avenue  from  Fourth  to  Eleventh  streets, 
while  the  ordinance  provides  for  the  improve- 
ment of  Strong  avenue  from  the  east  line  of 
Fourth  to  the  west  line  of  Eleventh  street. 
The  ordinance  and  contract  imdcr  which  the 
work  was  done  call  for  the  same  character 
of  work  along  the  entire  length  of  Strong  ave- 
nue to  be  improved.  The  estimate  was  made, 
and  the  contract  was  let,  at  a  certain  price 
per  square  yard.  The  number  of  square 
yards  of  macadam  from  Fourth  street  to 
Kleventh  street' could  be  calculated  with  ease 
and  certainty,  and  a  definite  determination 
made  of  that  part  of  the  work.  The  excess 
of  the  work  actually  done  under  the  ordi- 
nance was  therefore  separable  from  that  de- 
clared for  by  the  resolution.  The  ordinance 
-would  have  been  without  objection,  and 
-would  have  fully  authorized  the  work  done, 
bad  it  provided  for  the  macadamizing  of 
Strong  avenue  only  from  the  west  line  of 
Fourth  street  to  the  east  line  of  Eleventh 
street.  The  mere  insertion  of  an  insignifi- 
cant, but  unauthorized,  excess  of  work, 
should  not  invalidate  the  entire  ordinance, 
-when  its  validity  is  questioned,  for  the  first 
time,  after  the  work  haa  been  completed. 
Tbe  excess  can  and  should  be  disregarded, 
and  the  assessment  stistalned  for  the  work 
done  wittiin  the  limits  prescribed  by  the  orig- 
inal resolution.  This  was  tbe  view  taken  by 
the  learned  judge  of  the  trial  court.  The 
property  of  the  plaintiff  situated  east  of 
Fourth  street,  upon  which  assessments  were 
made  for  the  improvement  of  the  intersection 
of  Fourth  street  and  Strong  avenue,  was  re- 
lieved from  the  assessment,  and  the  assess- 
ments were  sustained  only  as  to  such  lots  as 
were  situated  between  Fourth  and  Eleventh 
streets.  Thes^,  it  was  held,  were  liable  to 
bear  their  proportionate  share  of  the  cost  of 
macadamizing  Strong  avenue  between  said 
streets. 

The  engineer's  estimate  of  the  coat  of  tbe 
proposed  Improvement  was  $1.03  per  square 


yard  for  a  total  of  9,950  square  yards,  based 
on  bonds  of  the  city  at  90  cents  on  the  dol- 
lar. This  should  have  been  an  estimate  of 
the  cost  for  cash,  or  bonds  at  par.  But  the 
actual  cost  for  cash  is  readily  ascertained 
from  tbe  estimate  made;  and,  as  tbe  con- 
tract price  for  the  work  was  less  than  such 
estimated  cost  for  cash,  we  think  the  erro- 
neous basis  used  by  the  engineer  is  not  of 
sufficient  importance  to  invalidate  the  sutee- 
quent  proceedings.  It  appears,  also,  when 
the  work  had  been  completed,  that  the  num- 
ber of  square  yards  of  macadam  exceeded 
that  stated  in  the  preliminary  estimate  by 
1,571  square  yards.  It  is  not  necessary  that 
an  estimate  should  have  been  made  of  the 
total  amoimt  of  the  work  to  be  done,  or  of 
its  gross  cost;  but  it  is  sufficient  if  it  was 
for  the  cost  per  square  yard,  as  was  done  in 
this  case.  Uilmore  v.  Norton,  10  Kan.  491. 
Such  estimate  is  cortrolling  as  to  the  price  at 
which  the  Improvement  may  be  contracted. 
The  contract  that  was  entered  Into  for  the 
work  was  at  a  certain  price  per  square  yard. 
This  estimated  cost  was  the  essential  fact  to 
be  ascertained  and  observed  in  the  making 
of  the  improvement.  A  mere  error  by  the 
engineer  in  his  original  estimate  of  the  num- 
ber of  square  yards  in  the  surface  to  be  im- 
proved can  certainly  not  have  the  effect  to 
invalidate  all  subsequent  proceedings. 

Perceiving  no  error  In  the  record,  the  judg- 
ment is  affirmed. 

(5  Kan.  App.  881) 
NEW  HAMPSniRE  BANKING  CO.  v. 
WALLER. 

SAME  V.  BYRNES  et  al. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, 0.  D.    Jan.  5,  1897.) 
Usurious   Intebbst— Rbcovkbt— Knowledob  of 

AOKNT. 

1.  Where  a  party  obtains  a  loan  of  $500,  and 
there  is  included  in  the  note  given  for  said  loan 
an  amount  of  usurious  interest,  and  there  are 
paid  thereon  afterwards  certain  amounts  by 
way  of  usurions  interest,  in  a  suit  on  the  note 
given  in  renewal  of  said  loan  the  makers  of  the 
note  are  entitled  to  have  deducted  from  said 
note  all  moneys  paid  thereon  by  way  of  usurious 
interest. 

2.  Where  the  promissory  note  given,  for  the 
loan  of  money  is  neKoti.itcd,  and  the  payee  in 
said  note  is  a  loan  broker,  and  loaning  money 
for  himself  and  other  parties,  and  discounting 
notes,  and  has  large  amounts  of  funds  on  de- 
posit l>elougiug  to  other  parties  to  loan  and  to 
discount  notes,  and  keeps  an  account  current 
with  such  parties,  and  where  he  takes  notes  on 
loans  made  with  his  own  funds,  or  of  those  dis- 
counted by  him,  and  in  the  transfer  of  such  notes 
he  charges  his  patrons  with  the  amount  of  tlie 
note,  and  continues  to  receive  the  interest  paid 
on  said  notes,  and,  when  received,  gives  the 
holder  of  the  note  credit  therewith,  and  rein- 
vests the  same  in  other  loans  or  discounts,  hdJ, 
that  he  is  the  agent  of  the  party  holding  such 
note,  and  the  knowledge  he  may  have  of  usuri- 
ous payments  of  interest  on  loans  and  discounts 
is  the  knowledge  of  the  principal. 

(Syllabus  by  tbe  Court.) 
Error  from  district  court,  Sumner  county; 
James  A.  Ray,  Judge. 
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Actions  by  the  New  Hampshire  Banking 
Company  against  Minerra  L.  Waller,  and 
by  the  same  plaintiff  against  William  Byrnes 
and  others.  Judgments  for  plaintiff,  and 
it  brings  error.    AlUrmcd. 

Adams  &  Adams,  for  plaintiff  in  error.  W. 
W.  Schwinn,  for  defendants  in  error. 

JOHNSON,  P.  J.  This  is  a  suit  to  recover 
the  sum  of  $575  upon  a  promissory  note, 
with  interest  thereon  at  12  per  cent,  per  an- 
num from  the  28th  day  of  June,  188».  The 
defendants  below  admitted  the  execution  of 
the  note,  and  alleged  payment  by  way  of 
usurious  interest,  which  they  claim  to  have 
paid  at  different  times,  sutUcient  to  discharge 
the  note.  The  case  was  tried  by  the  court, 
without  a  jury,  and  a  judgment  was  render- 
ed against  the  defendants  below  for  the  sum 
of  $281,  as  principal  and  interest  due  on  said 
note.  The  plaintiff  excepted  to  the  Judgment 
of  tfie  court,  and  brings  the  case  here  for  re- 
view. 

The  transaction  out  of  which  this  contro- 
versy grew  was  commenced  on  the  Ist  day 
of  January,  1S86.  The  defendant  William 
Byraes  borrowed  ?.500  from  ■\Villiam  C.  Lit- 
tle, and  gave  him  a  promissory  note  therefor 
for  the  sum  of  $575.  The  $75  was  included 
in  the  note  as  Interest  for  six  months.  It  is 
claimed  that  $45  of  this  sum  was  usurious 
interest.  On  the  1st  day  of  July,  1886,  Wil- 
liam Byrnes  paid  on  said  note  to  William  C. 
Little,  as  interest,  $75.  It  is  claimed  that 
$45  of  this  amount  was  usurious  interest. 
This  note  was  sold  and  transferred  before 
maturity  by  William  C.  Little  to  the  Songhe- 
gan  National  Banlc  of  Milford,  N.  H.,  Little 
guarantying  payment  of  the  same.  On  Jan- 
uary 1,  1887,  the  note  was  sold  by  the  Song- 
hegan  National  Banlc  to  William  O.  Little, 
and  he  again  l>ecame  the  owner  and  holder 
of  the  same.  On  the  same  day,  William 
Byrnes,  as  principal,  and  M.  T.  Hall,  John 
Alter,  and  D.  M.  Waller,  as  sureties,  in  or- 
der to  extend  the  payment  of  said  loan, 
executed  and  delivered  to  William  C.  Little 
the  promissory  note  sued  on  in  this  action. 
On  the  5th  day  of  January,  1887,  William  O. 
Little  sold  and  transferred  this  promissory 
note  to  the  New  Hampshire  Banking  Com- 
pany. Five  payments  of  interest  were  made 
on  this  note  at  the  end  of  each  succeeding 
six  months  thereafter. 

It  is  claimed  by  defendants  below  that  in 
each  of  the  payments  of  interest  on  said  note 
usurious  interests  were  received.  The  de- 
fendants below  claim  that  the  New  Hamp- 
shire Banking  Company  was  not  an  inno- 
cent holder  of  said  note,  without  notice  of 
the  usurious  transaction  in  relation  to  said 
loan.  William  C.  Little  was  a  loan  broker, 
doing  business  in  the  city  of  Wichita,  Kan., 
and  was  engaged  in  making  long-time  loans 
on  real-estate  mortgages,  and  short-time 
loans  on  promissory  notes  secured  by  indi- 
viduals, and   discounting  notes  and  mort- 


gages. He  had  money  on  deposit  belongii^ 
to  several  moneyed  institutions  to  loan  for 
them,  and  to  use  in  discounting  notes  and 
mortgages.  Sometimes  he  loaned  his  own 
money,  and  took  notes  therefor,  and  some- 
times he  discounted  notes  with  bis  own  mon- 
ey, and  frequently  transferred  these  notes  to 
those  for  wbonS  he  held  deposits,  and  was 
loaning  their  money,  and  discounting  notes 
for  them,  and,  when  he  transferred  notes 
taken  for  loans  or  discounts  made  with  his 
own  money,  he  charged  the  parties  to  whom 
he  transferred  the  notes  with  the  amount 
thereof  on  bis  books,  and  sent  the  notes  so 
taken  or  discounted  to  the  party  to  whom  it 
was  transferred,  and  guarantied  the  pay- 
ment of  the  same.  He  continued  to  collect 
Interest  on  the  notes,  and,  when  collected, 
would  credit  the  amount  thereof  on  his 
books,  and  reinvest  the  same  for  the  holders 
of  the  notes.  On  all  the  evidence  given  on 
the  trial  of  this  case,  the  court  found  that 
usurious  interest  had  been  exacted  and  re- 
ceived on  said  loan  from  time  to  time,  and 
that  the  plaintiff  in  error  had  full  knowledge 
thereof,  and  that  William  C.  Little  was  the 
agent  of  the  plaintiff,  and  knew  of  all  tbe 
transactions  in  relation  to  the  loan,  the  giT- 
tng  of  the  note,  and  the  exacting  and  re- 
c-elvlng  usurious  interest  thereon,  and  that 
the  amount  paid  on  said  note  by  way  of 
usurious  interest  should  be  deducted  frwn 
the  amount  of  said  note  and  interest  at  12 
per  cent  per  annum,  and  that  tbe  plaintiff 
below  was  entitled  to  judgment  for  tbe 
amount  found  to  be  due  thereon  as  principal 
and  interest,  after  deducting  tbe  usurious 
interest  paid  upon  said  loah. 

We  think  there  was  no  error  In  the  judg- 
ment of  the  district  court  in  rendering  tbe 
judgment  it  did  In  this  case.  William  C.  Lit- 
tle was  acting  as  the  agent  of  the  plaintUt 
In  error  In  all  tbe  transactions  connected  with 
the  sale  and  transfer  of  the  note,  and  "knew 
all  about  tbe  loan,  and  tbe  demand  and  re- 
ceipt of  usurious  interest  thereon;  and  tbe 
knowledge  of  the  agent  was  the  knowledge 
of  the  principal.  D.  M.  Waller,  one  of  tbe 
securities  in  this  note,  died  before  suit  was 
commenced,  and  Minerva  L.  Waller  was  do- 
ly  appointed  as  administratrix  of  his  estate, 
and  the  claim  against  the  estate  of  D.  Bf. 
Waller  was  duly  presented  In  the  probate 
court  of  Sumner  county,  and  the  amount 
thereof  duly  allowed  by  the  probate  court; 
and  the  case  was  thereafter  appealed  to  the 
district  court  of  Sumner  county,  and  there 
tried  by  the  court,  and  resulted  in  a  judgment 
for  the  plaintiff  below  for  the  sum  of  $300. 
The  plaintiff  below  duly  excepted,  and 
brings  the  case  to  this  court,  being  case  Not 
140,  and  the  two  cases  are  here  considered 
together,  and  this  opinion  is  the  determln*> 
tion  of  both  cases.  There  being  no  error 
shown  in  tbe  record  and  proceedings  In  tbe 
district  court,  these  judgments  are  atUrmed. 
All  the  judges  concurring. 
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(5  Kan.  App.  6a) 

CITY  OP  ELDORADO  ▼.  DRAPEBRE. 
(Court  of  Appeals  of  luinsas.  Southern  Depart- 
ment, C.  D.    Jan.  5,  1897.) 
APPEAIi— PKF.8UMPT10NS— New  Thiai.. 

1.  Where  the  record  is  silent  as  to  the  date 
of  the  filing  of  a  motion  for  a  new  trial,  and  it 
appears  that  the  motion  was  heard  and  passed 
on  nearly  a  month  after  the  rendition  of  the 
judgment,  it  will  be  presumed  by -this  court  that 
the  motion  was  not  made  in  time,  and  therefore 
the  court  below  did  not  err  in  overruling  it. 
Horer  v.  Tenney,  27  Kan.  133. 

2.  The  special  findings  in  this  cose  are  sup- 
ported by  the  evidence,  and  are  not  in  conflict 
with  each  other. 

(Syllabus  by  the  C!onrt.) 

Error  from  district  covirt,  Butler  county;  C. 
A.  Leland,  Judge. 

Action  by  Francis  Drapeere  against  the  city 
of  Eldorado.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Affirmed. 

B.  R.  I.«ydig,  for  plaintiff  In  error.  G.  P. 
Alkman,  for  defendant  in  errors 

COLE,  J.  This  action  was  brought  by  de- 
fendant in  error  for  damages  on  account  of 
injuries  alleged  to  have  been  received  through 
a  defective  sidewalk.  There  was  a  verdict  and 
Judgment  against  the  city  of  Eldorado,  from 
which  it  brings  the  case  here  for  review. 

Defendant  In  error  Insists  that  the  record 
is  not  In  such  condition  as  will  permit  the  al- 
leged errors  to  be  reviewed  In  this  court.  It 
appears,  from  the  record,  that  the  judgment 
In  this  case  was  rendered  on  the  20th  day  of 
Octol)er,  1801,  and  a  motion  for  a  new  tilal 
■was  heard  and  overruled  on  the  16th  day  of 
November,  1891,  but  the  record  fails  to  show 
■when  said  motion  for  a  new  trial  was  filed, 
nor  does  It  appear  for  what  reasons  the  motion 
for  a  new  trial  was  refused.  Under  such  dr- 
cnmstances,  it  must  be  held  that  no  error  can 
be  predicated  upon  the  overruling  of  the  mo- 
tion for  a  new  trial.  Hover  v.  Tenney,  27 
Kan.  133;  Association  v.  WolfT,  58  Kan.  323, 
36  Pac.  711. 

It  is,  however,  contended  by  counsel  for 
plaintiff  in  error  that  the  vital  question  in  this 
case  Is  whether  a  defect  in  a  sidewalk,  of  the 
character  developed  by  the  testimony,  of  which 
the  city  had  no  actual  notice,  is  sufflelent  to 
constitute  negligence  on  the  part  of  the  city, 
and  render  it  liable  for  Injuries  sustained  by 
reason  thereof.  We  have  examined  the  testi- 
mony In  connection  with  the  spedal  findings 
In  this  case,  and  can  see  no  reason  for  revers- 
ing the  Judgment  of  the  lower  court,  even  If 
all  the  questions  presented  by  plaintiff  in  error 
■wen  properly  before  us.  The  special  findings 
are  not  inconsistent  with  each  other,  and  are 
supported  by  the  testimony;  and  we  surely 
could  not  say,  as  a  matter  of  law,  that  where 
a.  patent  defect,  like  the  one  shown  to  have 
existed  In  this  case  for  eight  days  or  more, 
causes  a  personal  injury,  the  corporation  is 
not  liable  for  the  same.  Nor  does  the  fact  that 
the  evidence  discloses  that  the  defendant  In 
error  passed  the  defective  portion  of  the  slde- 
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walk  but  a  few  hours  prior  to  the  accident,  in 
daylight,  conclusively  establish  contributory 
negligence.  The  question  of  contributory  neg- 
ligence is  one  of  fact  for  the  jury,  and  they 
have  determined  In  this  case  against  the  plain- 
tiff In  error.  The  judgment  of  the  district 
court  Is  affirmed.    All  the  Judges  connirring. 


(6  Kan.  App.  6S6| 
ARKANSAS  CITY  LUMBER  CO.  v.  SCOTT. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.    Jan.  6,  1897.) 
Affidavit  o»  Attachmbnt — Amendment. 
Where  the  jurat  to  an  affidavit  for  attach- 
ment is  by  mistake  postdated,  so  that  the  same 
appears  to  have  been  sworn  to  subsequent  to  the 
issuance  of  the  writ,  it  is  error  to  refuse  to  per- 
mit an  amendment  to  said  affidavit,  and  to  dis- 
solve an  attachment  on  account  of  such  erro- 
neous jurat. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  CJowley  county; 
M.  6.  Troup,  Judge. 

Action  by  the  Arkansas  City  Lumber  Com- 
pany against  S.  B.  Scott.  Judgment  for  de- 
fendant.   Plaintiff  brings  error.    Reversed. 

Pollock  &  Love,  for  plaintiff  In  error. 

COLE,  J.  Plaintiff  In  error  brought  Its  ac- 
tion In  the  district  court  of  Cowley  county 
upon  a  promissory  note,  and  at  the  time  of 
commencing  such  action  filed  an  affidavit 
for  the  issuance  of  a  writ  of  attachment  In 
said  cause,  which  ■writ  was  duly  issued;  and 
afterwards  a  motion  was  filed,  and  heard  by 
the  judge  of  said  court  at  chambers,  asking 
the  dissolution  of  said  attachment  upon  sev- 
eral grounds,  and  the  judge  dissolved  said 
attachment  upon  the  ground  "that  the  at- 
tachment affidavit  on  which  the  said  order 
of  attachment  was  issued  did  pot  show  upon 
Its  face  that  It  had  been  or  was  sworn  to 
at  tbe  time  such  order  of  attachment  was 
issued."  Prom  this  order  the  plaintiff  in 
error  bringrs  the  case  here  for  review. 

In  dissolving  the  attachment  for  thegronnds 
stated,  the  judge  of  the  district  court  com- 
mitted error.  It  appears  from  the  evidence 
that  the  affidavit  in  question  was  made  prior 
to  the  time  when  the  writ  Issued,  but  that 
by  an  error  of  the  officer  the  jurat  attached 
to  said  affidavit  was  dated  one  day  subse- 
quent to  the  issuance  of  said  ^yrit.  There 
can  be  no  question,  under  tbe  evidence,  but 
what  the  affidavit  was  properly  sworn  to, 
and  the  defect  complained  of  was  merely  one 
of  form,  and  not  of  substance.  The  district 
judge  had  the  power,  at  chambers,  to  hear 
the  motion  to  dissolve,  and  also  the  power 
to  permit  an  amendment  of  said  affidavit; 
and,  when  it  was  clearly  shown  that  the 
date  in  question  was  erroneous,  and  that 
the  affidavit  had  been  properly  sworn  to  and 
filed,  it  was  the  duty  of  the  Judge  to  permit 
an  amendment  thereto,  so  that  it  might  con- 
form to  the  facts,  and  it  was  error  to  refuse 
permission    to  make  such  an  amendment. 
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Stont  T.  Folger,  34  Iowa,  71;  Shakman  v. 
Schwartz,  89  Wis.  72,  61  N.  W.  309;  Wells, 
Fargo  A  Co.  v.  Danford,  28  Kan.  487.  Tbis 
being  the  only  ground  upon  which  the  dis- 
solution of  the  attachment  was  allowed,  the 
ruling  of  the  district  court  must  be  reversed, 
and  this  cause  remanded,  with  direction  to 
permit  the  amendment  in  question  to  be 
made,  and  for  further  proceedings  In  accord- 
ance with  this  opinion.  All  the  Judges  con- 
curring. 


(5  Kan.  A.  63S) 

WRIGHT  T.  HAYTBR. 
(Coart  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.    Jan.  5,  1897.) 
Malicious  Prosecdtion  —  Bouobn  or  Proof  — 
Malicb. 

1.  In  an  action  for  malicioas  prosecution,  the 
burden  of  proving  that  the  prosecution  was  ma- 
licious is  upon  the  plaintiff.  If  want  of  proba- 
ble cause  IS  stiown,  malice  ma7  be  inferred; 
but  the  jury  are  not  bound  to  so  infer  it.  Want 
of  prol>abie  cause  and  malice  are  both  necessary 
to  sustain  on  action,  and  both  must  be  sustain- 
ed by  affirmative  proof. 

2.  A  charge  to  the  jury,  in  such  case,  that  if 
they  are  satisfied  that  there  was  not  probable 
cause,  they  should  also  find  malice,  hiid  erro- 
neous. . 

(Syllabus  by  the  Court) 

Error  from  district  court,  Cowley  county; 
M.  G.  Troup,  Judge. 

Action  by  Richard  Hayter  against  W.  O. 
Wright.  Judgment  for  plaintiff.  Defendant 
brings  error.     Reversed. 

McDermott  &  Johnson,  for  plaintiff  in  er- 
ror. Charles  J.  Peckham  and  Ed  li.  Peck- 
ham,  for  defendant  In  errcM:. 

JOHNSON,  P.  J.  The  defendant  In  error 
brought  this  action  In  the  district  court  of 
Cowley  county  to  recover  damages  against 
the  plaintiff  In  error  for  malicious  prosecu- 
tion, and  alleges  that  on  the  5th  day  of  De- 
cember, 1890,  the  defendant  below  malicious- 
ly, unlawfully,  and  without  probable  cause 
made  complaint  before  a  Justice  of  the  peace 
of  Cowley  county,  Kan.,  charging  the  plain- 
tiff below  with  the  crime  of  petit  larceny, 
and  caused  him  to  be  arrested  and  tried  be- 
fore such  Justice,  where  he  was  duly  acquit- 
ted of  said  charge;  that  said  prosecution  was 
without  probable  cause,  and  was  begun  and 
carried  oi}  by  defendant  below  from  mali- 
cious motives  towards  plaintiff  below,  and 
to  wrong  and  Injure  him.  Issues  being  Join- 
ed on  petition  of  plaintiff  below,  the  case 
was  tried  before  the  court  with  a  jury, 
and  resulted  in  a  verdict  and  Judgment  for 
defendant  in  error.  The  plaintiff  la  error 
now  brings  the  matter  to  this  court,  and  as- 
signs two  grounds  of  error. 

The  first  error  complained  of  Is  that  the 
court  erred  In  overruling  the  demurrer  of  the 
defendant  below  to  the  evidence  of  plaintiff 
below.  The  evidence  on  the  trial  of  the  case 
shows  that  on  the  5tb  day  of  December,  1890, 
the  defendant  below  made  complaint,  under 


oath,  before  L.  H.  Webb,  a  JusttcS  of  tbe 
peace  of  Cowley  county,  Kan.,  charging  plain- 
tiff below  with  unlawfully  stealing,  taking, 
and  carrying  away  one  wagon  load  of  hay. 
of  the  value  of  three  dollars,  the  personal 
property  of  W.  O.  Wright;  and  thereupon 
such  Justice  of  the  peace  issued  a  warrant 
for  the  arrest  of  the  plaintiff  below,  and  upon 
such  warrant  he  was  arrested  and  taken  l^ 
fore  the  Justice  of  the  peace,  and  tried  oo 
the  complaint,  and  acquitted  of  the  charge. 
The  evidence  shows  that  defendant  below 
had  been  a  tenant  living  on  the  farm  of  plain- 
tiff below,  and  that,  as  such  tenant,  tbe  year 
previous,  he  raised  a  crop  on  the  farm,  and  eat 
and  stacked  a  large  quantity  of  hay  there- 
on; that  by  the  terms  of  his  tenancy  be  was 
to  have  a  certain  share  of  the  crop  grown 
on  the  farm;  that  plaintiff  and  defendant 
undertook  to  divide  the  bay  In  the  stack,  and 
really  did  divide  the  same,  but  there  seemed 
to  be  some  dispute  as  to  which  party  was  to 
receive  a  certain  small  stack  of  hay;  and,  aft- 
er plaintiff  below  removed  from  the  farm,  be 
caused  one  load  of  the  hay  in  the  disputed 
stack  to  be  taken  and  hauled  away,  and  for 
this  act  the  complaint  was  filed,  and  the  ar- 
rest and  trial  had.  All  the  drcumstancefi 
connected  with  the  division  of  the  crop  and 
the  taking  and  hauling  away  the  bay  were 
In  evidence  before  the  court  and  Jury.  There 
was  some  evidence  tending  to  prove  the  facts 
necessary  to  entitle  the  plaintiff  below  to  re- 
cover. It  is  true  that,  in  an  action  for  ma- 
licious prosecution,  the  question  of  probable 
cause  is  one  of  law  for  tbe  court  If,  upon 
the  undisputed  facts,  there  was  no  probable 
cause,  it  is  the  duty  of  the  court  to  bo  find: 
but  when  there  is  conflicting  evidence,  or 
the  proof  of  probable  cause  depends  npon 
tbe  surrounding  circumstances,  then  the 
court  should  submit  the  case  to  the  Jury,  giv- 
ing them  proper  Instruction,  and  state  to 
them  what  facts,  when  found  from  tbe  evi- 
dence, constitute  want  of  probable  cause.  It 
was  not  error  for  the  court  to  overrule  the 
demurrer.  There  was  sufficient  evidence  to 
require  the  court  to  submit  tbe  questlcMis  ot 
fact  to  the  Jury,  under  proper  ins^actirais  as 
to  their  duty  under  the  law  as  ttaey  found 
the  facts  to  authorize. 

The  second  assignment  of  error  Is  tliat  tbe 
court  erred  in  giving  tbe  following  instmc- 
tion  to  the  Jury:  "(3)  The  third  propositioB 
above  mentioned,  as  is  usual  in  such  cases, 
is  tbe  real  battle  ground  of  the  cajse.  so  far 
as  the  plaintiff  is  concerned.  Tbe  burden  is 
on  the  plaintiff  to  satisfy  you  by  the  evidenee 
that  the  defendant  Instituted  the  prosecntioo 
against  him  maliciously  and  without  proba- 
ble cause.  By  the  term  'maliciously,'  we 
mean,  simply,  that  condition  of  one's  mind 
which  would  induce  him  to  do  another  an  la- 
tentlonal  wrong  or  Injury.  The  term  'mal- 
ice,' in  law,  means  any  wicked  or  erll  pur- 
pose in  one's  mind  which  moves  or  Impels 
him  to  do  anotber  an  intentional  injaiy.  Tb» 
phrase  'without  probable  cause,'  as  we  bh 
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it  here,  te  by  us  used  In  the  ordinary  accep- 
tation and  meaning  of  that  phrase,  giving  to 
the  words  their  usual  and  ordinarily  accepted 
meaning.  ^  In  ascertaining  whether  the  de- 
fendant had  probable  cause  for  Instituting 
the  prosecution  complained  of,  or  not,  you  are 
to  say  whether  any  person  of  ordinary  cau- 
tion, care,  and  prudence.  In  the  exercise  of 
reasonably  fair  good  Judgment,  would  have, 
or  might  have,  caused  the  prosecution  to  have 
been  instituted  against  the  plaintiff,  under 
all  the  facts  and  circumstances  surrounding 
the  defendant,  at  the  time  when  he  Instituted 
the  same;  and,  if  yon  are  satisfied  that  he 
would,  then  you  ought  to  find  that  defendant 
did  not  Institute  the  prosecution  without 
probable  cause.  But,  If  you  are  satisfied  that 
such  a  person  as  we  have  described  would  not 
have  Instituted  the  prosecution,  in  the  light 
of  all  the  facts  and  circumstances  surround- 
ing the  defendant,  then  you  ought  to  find  that 
the  defendant  instituted  the  prosecution 
without  probable  cause.  After  you  are  sat- 
isfied that  the  defendant  instituted  the  pros- 
ecution without  probable  cause,  then  you 
ought  also  to  find  that  he  did  so  maliciously, 
because,  in  that  case,  he  has  done  the  plain- 
tiff an  intentional  injury."  We  think  this  in- 
struction Is  erroneous.  The  court  ought  to 
have  told  the  Jury  whether  the  undisputed 
facts  shown  on  the  trial  constituted  probable 
cause  or  not,  but  by  the  instruction  the  court 
gave  to  the  Jury  the  question  of  probable 
cause,  at.d  left  to  them  to  determine  what  facts 
would  constitute  probable  cause.  Probable 
cause,  and  want  thereof.  Is  a  question  of 
law,  to  be  determined  by  the  court.  Bell  v. 
Keepers,  37  Kan.  64,  14  Pac.  542. 

We  think  the  instruction  is  also  erroneous 
In  directing  the  Jury  that,  "after  you  are  sat- 
isfied that  the  defendant  instituted  the  pros- 
ecution without  probable  cause,   then  you 
ought  also  to  find  that  he  did  so  maliciously, 
because.  In  that  case,  he  has  done  plaintiff 
an  intentional  injury."     To  sustain  the  ac- 
tion for   malicious  prosecution,   two  things 
are  essential,— malice  and  want  of  probable 
cause.    Malice  is  not  of  itself  suflScient    Nei- 
ther is  want  of  probable  cause.     Both  must 
concur.     AflSrmative  proof  of  malice  is  as 
necessary  as  affirmative  proof  of  absence  of 
probable  cause.     Both  are  issues  to  be  sub- 
mitted to  the  Jury,  and  both  must  be  found, 
jtrom  the  testimony,  as  facts,  by  the  Jury,  to 
sustain  a  verdict  for  the  plaintiff.    This  In- 
struction told  the  Jury  that,  after  they  were 
satisfied  that  defendant  instituted  the  prose- 
cution without  probable  cause,  they  ought  to 
find  that  he  did  so  maliciously;   that,  if  the 
J  uiy  found  the  prosecution  was  without  prob- 
able cause,  they  must  be  convinced  of  the 
existence  of  malice.    This  was  clearly  erro- 
neous.   The  evidence  might  clearly  show  that 
defendant  acted  in  the  best  of  faith,  but  up- 
on an  entirely  innocent  mistake  of  fact.    The 
Jury  might  be  fully  satisfied  of  the  entire 
£tbsence  of  probable  cause.     In  such  a  case, 
■tJie  rule  as  given  the  Jury  by  the  court  be- 


low would  compel  them  to  find  the  prosecu- 
tion was  malicious.  The  real  effect  of  the 
Instruction  would  be  that  the  Jury  would  find 
one  of  the  essential  facts,  and  the  court  find 
the  other,  and  compel  the  Jury  to  adopt  Its 
finding.  Malone  v.  Murphy,  2  Kan.  258.  For 
the  error  of  the  court  In  charging  the  Jury 
that,  If  they  found  the  prosecution  was  in- 
stituted without  probable  cause,  they  ought 
to  find,  also,  that  it  was  malicious,  the  Judg- 
ment will  be  reversed,  and  the  case  remand- 
ed to  the  district  court  for  a  new  triaL  All 
the  Judges  concurring. 


(S  Kan.  App.  643) 
GREER  V.  THOMPSON  et  al. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, 0.  D.    Jan.  5,  1897.) 
Appei.i.atb    Court — Jobisdictios. 
Section  542a  of  the  Code  of  Civil  Procedure 
deprives  this  court  of  jurisdiction  to  rfvipw  the 
order  made  by  the  district  court  in  allowing  the 
sheriff  for  feeding  and  caring  for  live  stock  tak- 
en on  an  order  of  attachment,  as  the  same  is  a 
part  of  the  costs  incident  to  the  main  action, 
and  is  the  only  matter  in  controversy  in  this 
case. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Butler  county;  C. 
W.  ShInn,  Judge. 

Action  by  J.  F.  Greer  against  R.  S.  Thomp- 
son and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Dismissed. 

John  A.  Eaton,  for  plaintiff  In  error.  Red- 
den &  Schumacher,  for  defendants  in  error. 

JOHNSON,  P.  J.  On  the  21st  day  of  Feb- 
ruary, 1895,  J.  F.  Greer  commenced  an  action 
in  the  district  court  of  Butler  county,  Kan., 
against  R.  S.  Thompson  and  the  Elk  Grove 
Land  &  Cattle  Company  to  recover  damages 
for  breach  of  contract.  On  filing  the  petition 
and  the  necessary  affidavit  and  undertaking, 
he  procured  the  issuance  of  an  order  of  at- 
tachment therein,  directed  to  the  sheriff  of 
said  county;  and  thereafter,  under  the  direc- 
tion of  the  plaintiff  below,  certain  cattle  of 
the  defendants  below  were  seized  by  the 
sheriff,  under  the  order  of  attachment;  and 
thereafter  the  attachment  proceedings  were 
dismissed,  and  J.  W.  Middleton,  sheriff  of 
Butler  county,  Kan.,  moved  the  court  to  make 
an  order  of  allowance  for  the  feed  and  caring 
for  said  cattle  attached,  while  they  remained 
in  his  possession  and  under  his  charge  as 
such  sheriff,  and  that  the  same  be  taxed  up 
as  costs  In  said  action;  and  upon  said  mo- 
tion the  court  heard  the  evidence  of  the  par- 
ties respecting  the  seizure,  care,  and  feed- 
ing of  the  cattle,  and,  after  due  consideration 
of  all  the  evidence,  made  the  following  fi'Ud- 
Ings  and  order  therein:  "The  said  plaintiff 
appeared  in  person,  and  by  John  A.  Eaton, 
his  attorney;  and  the  sheriff  appeared  in 
person,  and  by  T.  A.  Kramer  and  Redden  & 
Schumacher,  his  attorneys;  and  J.  W.  Dunn, 
the  person  in  whose  actual  custody  the  sher- 
iff left  his  cattle  as  his  agent,  also  appeared 
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In  person,  and  by  Redden  &  Scbumacher,  hla 
attorneys.  Thereupon  the  evidence  pro  and 
con  was  heard  by  the  court  on  said  motion 
and  application,  and  the  court  took  the  mat- 
ter under  advisement  until  the  lltb  day  of 
AprU,  A.  D.  1895.  Now,  on  this  11th  day  of 
April,  1895,  being  one  of  the  regular  days  of 
the  court  of  the  March  term  of  1895  of  eald 
court,  this  cause  came  on  to  be  heard  upon 
the  matters  upon  which  It  was  continued 
from  March  28,  1885.  The  parties  appeared 
the  same  as  that  day,  and  also  came  on  to  be 
heard  at  the  same  time  the  motion  of  the 
sheriff  of  this  county  for  an  order  dismissing 
the  attacbment  heretofore  Issued  in  this 
cause,  and  for  judgment  oa  behalf  of  the 
sheriff  for  the  costs  incident  to  the  attach- 
ment, and  for  the  expense  of  Iceeping  and  car- 
ing for  the  stock  attached,  which  motion  was 
heard  by  the  court  And  the  court,  being 
sufficiently  advised,  finds  that  heretofore,  to 
wit,  on  the  6tb  day  of  March,  1895,  the  plain- 
tiff In  this  cause  filed  a  written  dismissal  of 
the  attachment  heretofore  Issued  in  this 
cause.  And  the  court  further  finds,  upon  the 
matter  taken  under  advisement  that  the 
sheriff  necessarily  and  properly  incurred  ex- 
penses to  the  amount  and  in  the  sum  of 
$227.83  In  the  feeding,  caring,  and  providing 
for  the  stock  levied  upon  under  said  attach- 
ment. Itemized  as  follows:  Clny,  with  team, 
$30;  Blrney  Dunn,  with  team,  ?3;  Sigman, 
with  team,  $18;  Darnell,  labor,  $18;  J.  W. 
Dunn,  services,  $10;  corral  used,  $16;  straw, 
$5;  sheriff's  releasing  cattle,  $5.50;  fodder, 
$43.12;  corn  in  shock,  $83.21,— which  said 
amount  was  allowed  by  the  conrt  to  said  sher- 
iff in  addition  to  his  fees  under  the  order  of 
attachment.  It  Is  further  considered,  order- 
ed, and  adjudged  by  the  court  that  the  at- 
tachment be,  and  the  same  is  hereby,  dis- 
missed, without  prejudice  as  to  the  right  of 
plaintiff  to  Issue  other  orders  of  attacbment 
in  this  case,  and  that  the  defendants  R.  S. 
Thompson  and  the  Elk  Grove  Land  &  Cattle 
Ciompany  have  and  recover  of  and  from  the 
plaintiff,  J.  F.  Greer,  the  costs  incident  to  the 
Issuance  and  service  of  said  order  of  attach- 
ment, and  for  said  sum  so  as  aforesaid  found 
as  the  reasonable  expense  of  the  sheriff  In 
the  keeping,  feeding,  and  care  of  said  cattle, 
together  with  the  clerk's  costs  in  said .  mo- 
tion, and  the  attendance  and  mileage  of  the 

witness  Clay,  the    whole    taxed    at  $ . 

Hereof  let  execution  issue." 

There  Is  nothing  involved  in  this  controver- 
sy except  the  amount  allowed  by  the  court 
as  expense  of  the  sheriff  lu  the  feeding,  care, 
and  keeping  of  the  attached  property.  The 
property  seized  by  the  sheriff  under  the  di- 
rection of  the  plaintiff  below  consisted  of 
live  stock,  which  he  was  required,  under  the 
law,  to  take  Into  his  possession  and  keep  the 
same.  It  necessarily  Involved  the  cost  of 
feeding  and  care  In  the  keeping  thereof,  and 
he  was  entitled  to  a  reasonable  allowance  by 
the  court  for  the  care  and  necessary  expense 
of  feeding  the  same,  and  the  cost  necessarily 


Incidental  to  the  action,  and  to  carry  out  the 
object  of  the  attachment  proceedings  Insti- 
tuted by  the  plaintiff  below.  Section  542a 
of  the  Code  of  Civil  Procedure  reads:  "No 
appeal  or  proceeding  in  error  shall  be  bad 
or  taken  to  the  supreme  court  in  any  clvU 
action  unless  the  amount  or  value  in  contro- 
versy, exclusive  of  costs,  shall  exceed  one 
hundred  dollai-s  ($100)  except  in  cases  involv- 
ing the  tax  or  revenue  laws,  or  the  title  to 
real  estate,  or  an  action  for  damages  in 
which  slander,  libel,  malicious  prosecution 
or  false  imprisonment  is  declared  upon,  or 
the  constitution ,  of  this  state,  or  the  consti- 
tution, laws  or  treaties  of  the  United  States, 
and  when  the  Judge  of  the  district  or  supe- 
rior court  trying  the  case  Involving  less  than 
one  hundred  dollars  ($100)  shall  certify  to 
the  supreme  court  that  the  case  is  one  be- 
longing to  the  excepted  classes."  Ibis  case 
does  not  fall  within  the  excepted  class  of 
cases  In  the  section  Just  quoted,  and,  not  In- 
volving any  amount  or  value  except  the  costs 
incidental  to  the  main  action,  the  petition  in 
error  is  therefore  dismissed.  All  the  judges 
concurring. 

(5  Kan.  App.  6B) 
NATIONAL  MORTGAGE  &  DEBBNTUKB 

CO.  V.  LASH  et  al. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.    Jan.  5,  1897.) 
Payment  to  Agent— Review  os  Appbai> 

1.  Where  an  agent  is  authorized  in  writing 
to  negotiate  a  loan  of  money  to  be  secured  by 
mortgage  on  real  estate,  and  is  furnished  by  tiie 
mort{;agors  with  the  note  and  mortgage  to  per- 
fect the  loan,  and  receives  the  money  from  the 
mortgiigees  on  the  delivery  of  the  note  and  mort- 
gage, the  paymeut  of  the  money  to  the  agent  is 
a  payment  to  the  principal,  and  the  mortgagee 
is  not  liable  for  a  failure  of  the  agent  to  pay  the 
money  over  to  his  principal. 

2.  Where  there  is  evidence  on  the  trial  of  a 
cause  tending  to  prove  each  fact  necessary  to 
entitle  the  party  to  recover,  and  the  jury  re- 
turns a  verdict  in  his  favor,  and  the  same  baa 
been  approved  by  the  trial  court,  the  appellate 
court  will  not  dl»tmt>  the  verdict  or  judgmeDt 
rendered  thereon,  •>; though  this  court  woald 
have  come  to  a  uiiiVreut  conclusion  ou  the  en- 
tire evidence;  but,  where  there  is  an  entire  lack 
of  evidence  to  prove  some  material  fact  ueces- 
sary  to  enable  the  party  to  recover,  this  court 
will  reverse  the  judgment  of  the  lower  court, 
and  remand  the  case  for  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Reno  county;  Ii. 
Houck,  Judge. 

Action  by  Ephraim  J. .  Lash  and  otli«i« 
against  the  National  Mortgage  &  Debenture 
Company.  Judgment  for  plaintiffs.  Defend- 
ant brings  error.     Reversed. 

McKlnstry  &  Folrchiid,  for  plaintiff  in  er- 
ror. Wright  &  Stout  and  Waggener,  Borton 
&  Orr,  for  defendants  in  error. 

JOHNSON,  P.  J.  This  action  was  com- 
menced by  the  defendants  in  error,  in  the 
district  court  of  Reno  county,  to  recover  an 
amount  claimed  to  be  due  tbem  for  tlie  coo- 
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sideration  of  the  execution  of  a  certain  note 
and  mortgage  to  the  plaintiff  in  error.  The 
plaintiffs  below  alleged:  "Now  come  the 
plaintiffs,  by  their  attorneys,  Wright  &  Stout, 
and  allege  that  the  defendant  is  a  foreign 
corporation,  organized  and  existing  under 
the  laws  of  the  state  of  Massachusetts,  hav- 
lilg  a  Western  office  at  the  city  of  Topeka, 
Shawnee  county,  Kansas,  and  doing  a  gen- 
eral loan  business  In  the  state  of  Kansas,  on, 
before,  and  since  the  16th  day  of  May,  1889. 
Plaintiffs  further  allege  that  on  or  about  the 
16th  day  of  May,  1889,  the  plaintiffs  enter- 
ed Into  a  written  contract  with  the  defend- 
ant, by  the  terms  of  which  these  plaintiffs 
were  to  receive  a  loan  of  twenty-two  hun- 
dred and  one  and  ao/ioo  ($2,201.35)  dollars, 
which  sum  of  money  was  to  be  paid  by  the 
defendant  tc  these  plaintiffs  at  the  time  of 
the  completion  of  a  certain  two-story  frame 
dwelling  house  to  be  constructed  by  said  plain- 
tiffs upon  lot  five  (5),  blocic  eighteen  (18),  in 
Miller  &  Smith's  addition  to  the  city  of  Hutch- 
inson, as  shown  by  the  recorded  plat  there- 
of; that  said  plaintiffs,  about  the  time  of 
the  execution  of  the  said  contract,  and  to  se- 
cure  to  the  defendant  the  payment  of  said 
money  according  to  the  terms  and  conditions 
of  said  contract,  made,  executed,  and  deliv- 
ered to  the  defendant  their  certain  promis- 
sory note  In  writing  of  that  date,  whereby 
they  agreed  to  pay  to  the  defendant  the  sum 
of  twenty-five  hundred  dollars  In  five  years 
from  the  date  thereof,  with  Interest  thereon 
at  the  rate  of  seven  per  cent.,  payable  semi- 
annually. Plaintiffs  further  allege  that,  at 
the  time  of  the  execution  of  the  said  prom- 
issory note,  they  made,  executed,  and  deliv- 
ered to  the  defendant  their  one  certain  mort- 
gage deed  In  writing  of  even  date  therewith, 
■whereby  they  conveyed  to  the  defendant  all 
of  lot  five  (5),  In  block  eighteen  (18),  in  Miller 
&  Smith's  addition  to  the  city  of  Hutchinson; 
that  said  mortgage  deed  was  duly  acknowl- 
edged In  accordance  with  the  laws  of  the 
state  of  Kansas,  and  filed  for  record  in  the 
office  of  the  register  of  deeds  of  Reno  county, 
Kansas,  on  the  IGth  day  of  May,  1889,  and 

recorded  In  volume ,  at  page ,  all 

of  which  more  fully  appears  by  a  copy  of 
said  mortgage  hereto  attached,  marked  'Ex- 
hibit A,'  and  made  a  part  hereof.  Plaintiffs 
further  allege  that  the  said  written  contract 
and  promissory  note  hereinbefore  mentioned 
and  described  are  in  the  possession  and  un- 
der the  control  of  the  defendant  herein;  that 
plaintiffs  have  made  due  efforts  to  secure 
said  contract  and  promissory  note,  or  copies 
thereof,  from  the  defendant,  but  at  the  time 
of  filing  this  petition  they  have  been  wholly 
unable  to  secure  the  same,  or  to  attach  copies 
thereof  as  exhibits  to  this  petition.  Plain- 
tiffs further  allege  that  the  said  building 
above  referred  to  has  been  duly  completed 
and  finished  according  to  the  terms  and  con- 
ditions and  specifications  mentioned  in  said 
agreement,  and  the  same  has  been  duly  ex- 
amined and  accepted  by  the  said  defendant- 


that  said  building  was  so  completed  and  ac- 
cepted by  said  defendant  company  on  or 
about  the  15th  day  of  August,  1889,  and  said 
plaintiffs  have  In  every  respect  performed 
and  completed  all  the  terms  and  conditions 
of  said  contract,  and  by  reason  thereof  are 
entitled  to  the  payment  of  the  said  sum  of 
twenty -two  hundred  and  one  and  »5/ioo  dol- 
lars from  the  defendant  according  to  the 
terms  and  conditions  of  said  contract;  that 
the  said  defendant  fails,  neglects,  and  re- 
fuses to  pay  to  these  plaintiffs  the  aforesaid 
sum  of  money,  or  any  part  thereof,  though 
demand  has  been  frequently  made  since  the 
completion  of  the  building,  and  before  the  In- 
stitution of  these  proceedings;  that  there  Is 
now  due,  unpaid,  and  payable  to  these  plain- 
tiffs from  the  defendant,  by  reason  of  the 
premises,  the  sum  of  $2,201.35,  and  interest 
thereon  at  the  rate  of  six  per  cent,  per  an- 
num from  the  15th  day  of  August,  1889. 
Wherefore  plaintiffs  pray  Judgment  e.gainst 
the  defendant  In  the  sum  of  twenty-two  hun- 
dred and  one  and  "s/ioo  ($2,201.35)  dollars, 
and  Interest  thereon  at  the  rate  of  sl.x  per 
cent,  per  annum  from  the  15th  day  of  Au- 
gust, 1889,  together  with  costs  of  this  ac- 
tion." To  this  petition  Is  attached  a  copy 
of  the  mortgage  given  to  secure  the  payment 
of  the  promissory  note. 

Ephraim  J.  Lash  and  Robert  H.  Smith 
made  a  written  application  to  V.  P.  Caffry, 
a  lo.in  agent  at  Hutchinson,  for  a  loan  of  $2,- 
500  on  a  certain  lot  in  the  city  of  Hutchinson. 
Oaffry  was  an  agent  for  the  Kansas  Mort- 
gage Company  of  Topeka,  Kan.  The  appli- 
cation was  as  follows: 

"Application  for  a  Loan  on  City  Real 
Estate. 

"The  undersigned,  Ephraim  J.  Lash  et  al., 
of  Hutchinson  post  office,  county  of  Reno, 
state  of  Kansas,  hereby  appoints  the  Kan- 
sas Mortgage  Company  of  Topeka,  Kansas, 
agents  to  procure  a  loan  of  two  thousand  and 
five  hundred  ($2,500)  dollars  for  the  term 
of  five  years,  at  seven  per  cent,  per  annum, 
payable  semiannually,  principal  and  Interest 
to  be  paid  at  such  places  as  the  lender  may 
direct;  to  be  secured  by  a  first  mortgage  on 
one  lot  in  the  city  of  Hutchinson,  Reno  couur 
ty,  Kansas,  to  wit,  lot  five  (5),  block  eight- 
een (18),  Miller  and  Smith's  addition,  as 
shown  by  the  duly-recorded  plat  thereof. 
This  lot '  has  a  frontage  of  45  feet,  almost 
equal  to  ordinary  lots. 

"To  be  answered  and  subscribed'  by  appli- 
cant: (1)  What  is  the  size  of  each  of  the  lots 
above  described?  A.  45  ft.  frontage  by  165 
ft.  deep.  (2)  Do  you  have  access  to  rear  of 
property  by  ample  alleyway?  A.  Yes.  (3) 
Are  the  lots  up  even  with  the  established 
grade  of  street?  A.  Two  ft.  above  grade. 
(4)  Is  the  frontage  north,  south,  east,  or 
west?  A.  North.  (5)  How  far  Is  the  prop- 
erty from  business  street?  A.  1-12  blocks. 
(C)  Size  and  description  of  outbuildings  (give 
size,  height,  material,  etc.,  fully).     A.  24x36, 
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two-story  frame,  tin  roof,  one  bay  window, 
two  porches  6x12,  6x14,  contains  nine  rooms, 
three  closets,  stone  foundation,  all  lathed, 
plastered,  painted,  hard  wood,  oil  finish  In- 
side. Value,  ?4,000.00.  (7)  Kind  and  quali- 
ty of  fences.  A.  None.  Fine  lawn  2  ft. 
above  grade.  (8)  What  other  Improvements? 
A.  All  necessary  outbuildings,  trees,  etc. 
Value,  $400.00.  (9)  Cash  value  of  the  land 
exclusive  of  the  Improvements  valued  above. 
A.  ?3,000.00.  (10)  Total  cash  value  of  the 
property  at  this  date.  A.  $7,400.00.  (11) 
When  did  you  buy  the  property,  and  what 
did  you  pay  for  It?  A.  1880.  $3,000.00. 
(12)  What  Is  the  value  of  the  improvements 
made  since  buying?  A.  All,  $4,400.00.  (13) 
Give  date  when  last  improvements  were  fin- 
ished. A.  April.  Cost  of  same,  $4,400.00. 
(14)  Selling  price  per  lot  of  unimproved  lots 
similarly  located.  A.  Lot  of  25  ft.  frontage, 
two  blocks  west,  $1,500.00.  (15)  What 
amount  of  fire  Insurance  will  you  assign  to 
the  lender?  A.  $2,500.00.  (16)  Is  the  prop- 
erty incumbered  by  mortgages,  unpaid  taxes, 
or  liens  of  any  kind?  A.  None.  (17)  Nature 
of  present  incumbrance  and  by  whom  held. 
A.  Nothing;    clear.     (18)   Will   payment   be 

accepted  and  release  given?    A.  .    (19) 

Is  the  neighborhood  well  Improved?  A.  Yes. 
What  class  of  people  are  living  near?  A. 
Good  citizens;  fine  residences.  (20)  What 
is  the  population  of  your  city?  A.  20,000. 
(21)  On  what  railroads  Is  It  located?  A.  A., 
T.  &  S.  F.;  C.  K.  N.;  C.  K.  W.;  M.  O.  P.; 
N.  G.  (22)  Is  the  property  well  supplied 
with  water?  A.  Yes;  well  and  hydrant. 
(23)  What  is  the  value  of  all  your  personal 
property?  A.  $4,000.00.  (24)  What  other 
real  estate  do  you  own?  A.  Value,  $10,000.- 
00.  (25)  What  Incumbrance,  If  any,  upon 
It?  A.  $2,200.00.  (26)  What  Is  the  amount 
of  your  indebtedness  not  hereinabove  men- 
tioned? A.  Nothing.  (27)  In  whom  is  the 
title  to  the  property  applied  or  vested?  A. 
Applicant.  (28)  By  whom  are  the  premises 
occupied?  A.  Applicant.  (29)  For  what 
purpose  is  the  property  used?  A.  Family 
residence.  (30)  What  Is  the  annual  rental 
value?  A.  Not  rented.  Would  rent  for 
$480.00.  (31)  Your  wife's  (or  husband's)  name 
In  full.  A.  Anna  M.  Lash.  Smith  Is  single. 
Age  20  years.  Your  age.  A.  Lash,  30; 
Smith,  36.  (32)  In  what  business  are  you 
engaged?  A.  Builders,  architects,  contract- 
ors. (33)  Purpose  for  which  money  is  want- 
ed? A.  Pay  balance  due  on  house.  (34) 
When  is  money  wanted?  A.  As  soon  as  pos- 
sible. 

"I  am  in  peaceable  possession  of  the  afore- 
said premises,  and  my  title  thereto  Is  not 
questioned,  nor  do  I  know  of  anything  that 
may  give  rise  to  any  adverse  claims  to  my  ti- 
tle In  such  iwoperty.  There  are  no  judg- 
ments unsatlHfied  or  suits  pending  aguiust 
me  in  any  court  of  record  in  the  state  of 
Kansas  or  of  the  United  States.  Tliere  are 
no  unrecorded  deeds  or  mortgages.  I  owe 
no  money  for  work  done  or  material  fur- 


nished for  Improvements  on  said  property, 
and  I  am  neither  principal  nor  surety  on  any 
bond  or  other  contract  which  Is  by  law  a 
lien  upon  said  premises,  except  such  as  are 
shown  by  abstract  submitted,  and  these  shall 
be  removed  before  the  loan  herein  applied 
for  Is  completed. 

"The  statements  made  In  this  application 
are  true  In  every  particular,  and  are  made  by 
me  to  be  used  by  the  Kansas  Mortgage  Com- 
pany of  Topeka,  Kansas,  as  my  agents  for 
the  purpose  of  obtaining  a  loan  of  money, 
and  they  are  hereby  authorized  to  perfect 
any  flaws  in  my  title  of  record  at  my  ex- 
pense. 

"Dated  April  30th,  1889. 

"Ephralm  J.  Lasb. 
"Robert  H.  Smith." 

This  application  was  sent  to  the  Kansas 
Mortgage  Company  at  Topeka,  and  tbe  loan 
was  secured  thereon  from  the  defendant  be- 
low, and  the  note  and  mortgage  were  prepar- 
ed by  the  Kansas  Mortgage  Company  of  To- 
peka, Kan.,  and  sent  to  Caffry  at  Hutch- 
inson for  execution,  and  also  a  blank  order 
for  the  applicants  to  sign,  designating  a  par- 
ty to  whom  the  proceeds  of  the  loan  should 
be  paid.  CafCry  procured  the  execution  of 
the  note  and  mortgage,  and  also  claimed  to 
have  procured  the  execution  of  the  order  di- 
recting the  Kansas  Mortgage  Company  of 
Topeka  to  pay  the  proceeds  of  the  loan  to 
V.  P.  CafiCry.  The  order  was  a  blank  form 
sent  out  with  the  papers  in  each  loan  made 
by  the  company,  and  was  designated  as  the 
"Blue  Order,"  being  printed  on  blue  paper. 
It  was  the  custom  of  the  Kansas  Mortgage 
Company  to  send  a  blank  with  all  loan  pa- 
pers sent  out  for  execution,  and  have  some 
person  designated  to  receive  the  proceeds  of 
the  loan.    The  order  was  as  follows: 

"Note  E  4,569. 

"Hutchinson,  May  9th,  18S9. 
"Pay  V.  P.  Caffry,  or  order,  the  proceeds 
of  the  loan  by  you  negotiated  for  us  with  tbe 
Nat'l    Mortgage   and    Debenture    Company, 
and  this  shall  be  your  receipt  therefor. 

"Kphraim    J.    Lash. 
"Anna  M.  Lash. 
"Robert  H.  Smith. 
"To  the  Kansas  Mortgage  Company,  Tope- 
ka, Kansas. 

"Note:  This  order  is  to  be  signed  by  tbe 
party  borrowing  at  the  time  of  executing  the 
papers,  and  must  be  sent  to  us  with  note  and 
abstract  showing  mortgage  filed  for  reecwd. 
Draft  will  be  remitted  by  return  mall,  or 
currency  by  express,  as  requested." 

The  written  contract  mentioned  in  the  pe- 
tition of  plaintiffs  below  Is  as  follows: 

"The  Kansas  Mortgage  Company,  Topeka. 
Kansas. 

"Bond  for  Completion  of  Improvements. 

"Know  all  men  by  these  presents,  that  we. 
Ephralm  J.  Lash  and  Annie  M.,   his   '«ril«. 
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and  Robert  H.  Smith,  unmarried,  as  princi- 
pals, and  V.  P.  Caffry  and  J.  M.  Vaughan, 
sureties,  all  of  the  county  of  Reno  and  state 
of  Kansas,  are  held  and  firmly  bound  unto 
the  Kansas  Mortgage  Company,  a  corpora- 
tion organized  and  existing  under  the  laws 
of  the  state  of  Kansas>  in  the  sum  of  five 
thousand  dollars,  to  the  payment  of  which 
we  hereby  bind  ourselves,  our  executors  and 
administrators.  This  obligation  is  made  up- 
on the  following  conditions:  That  whereas, 
the  above-named  Ephraim  J.  Lash  and  An- 
nie M.,  his  wife,  and  Robert  H.  Smith,  un- 
married, have  borrowed  of  the  said  the  Kan- 
sas Mortgage  Company,  for  the  term  of  five 
years,  the  sum  of  twenty-five  hundred  dol- 
lars, payable,  with  interest,  according  to  the 
terms  of  a  certain  promissory  note  of  even 
date  herewith,  executed  by  said  Ephralm  J. 
Lash  and  Annie  M.,  his  wife,  and  Robert  II. 
Smith,  unmarried,  to  the  said  the  Kansas 
Mortgage  Company,  and  the  payment  of 
which  said  note  is  secured  by  a  mortgage  of 
the  same  date  upon  the  real  estnt*  hereinaft- 
er described;  and  whereas,  the  said  Ephralm 
J.  Lash  and  Annie  M.,  his  wife,  and  Robt.  II. 
Smith,  unmarried,  in  order  to  malce  the  said 
real  estate  satisfactory  security  for  the  pay- 
ment of  the  said  note,  have  promised  and 
agreed  to  and  with  the  said  the  Kansas  Mort- 
gage Company  that  they  will,  on  or  before 
the  10th  day  of  August,  1889,  erect,  make, 
and  complete,  in  a  good  and  workmanlilie 
manner,  on  the  said  real  estate,  to  wit,  lot  5, 
block  18,  Miller  &  Smith's  addition  to  Hutch- 
inson, situate  in  the  county  of  Reno  and 
state  of  Kansas,  the  buildings  and  Improve- 
ments hereinafter  described,  in  detail:  Now, 
therefore,  if  the  said  Ephralm  J.  Lash  and 
Annie  M.,  his  wife,  and  Robert  H.  Smith,  un- 
married, shall  well  and  truly  perform  the 
said  agreement  and  promise,  and  make  and 
erect  and  complete  the  said  buildings  and 
Improvements  in  the  manner  and  within  the 
time  so  promised,  and  so  fully  pay  for  the 
same  that  no  mechanic's  lien  shall  be  filed, 
either  for  material  or  labor,  so  as  to  affect 
said  real  estate,  then  this  obligation  to  be 
void;  otherwise,  to  be  in  full  force  and  effect. 
The  said  buildings  and  Improvements  so 
agreed  to  be  erected  and  made  are  in  detail 
to  be  as  follows:  A  second-story  frame, 
sbingle-roofed  building,  24x36  feet;  addition 
14x18  feet,  one  story,  tin  roofed;  one  bay 
■window;  two  porches,  6x14  feet  each;  nine 
rooms,  three  closets,  and  pantry,  all  lathed, 
plastered,  and  painted,  finished  in  inside  and 
liard  wood  and  oil;  stone  foundation,— all 
finished  complete  in  a  good  and  workman- 
like manner.  Witness  our  hands,  this  16th 
day  of  May,  1889. 

"Attest:  Ephralm  J.  Lash. 

"Annie  M.  Lash. 

"Robert  H.  Smith. 

"V.  P.  Caffry. 

"J.  W.  Vaughan." 

To  the  petition  and  cause  of  action  of  the 
plaintiffs  below,  the  defendant  below  made 


the  following  answer:  "And  now  comes  the 
said  defendant,  the  National  Mortgage  &  De- 
benture Company,  and  for  answer  to  the 
petition  of  the  said  plaintiff  says:  First. 
That  it  denies  each  and  every  allegation  con- 
tained in  the  petition  of  the  said  plaintiff. 
Second.  And  for  a  second  and  further  de- 
fense to  the  petition  of  the  said  plaintiff,  this 
defendant  says  that  any  and  all  moneys  that 
were  ever  due  and  payable,  or  claimed  to 
be  due  and  payable,  to  said  plaintiff,  by  or 
from  this  defendant,  for  and  on  account  of 
the  loan,  mortgage,  and  promissory  note,  In 
the  petition  of  the  said  plaintiff  mentioned, 
have  been  fully  paid  by  this  defendant  to 
the  said  plaintiff  in  the  manner  following,  to 
wit:  On  the  5th  day  of  May,  1889,  and  when 
certain  sums  of  money  claimed  to  be  due, 
owing,  and  coming  to  said  plaintiff  for  and 
on  'account  of  the  loan,  mortgage,  and  prom- 
issory note  mentioned  in  the  said  plaintiff's 
petition  were  in  the  hands  of  this  defendant, 
the  said  plaintiff  made,  constituted,  and  ap- 
pointed in  writing  one  V.  P.  Caffry  as  his 
agent  to  receive  the  said  moneys  In  the  hands 
of  this  defendant.  The  said  written  appoint- 
ment and  authority  to  receive  the  said  mon- 
eys was  dated  May  — ,  1889,  was  signed  by 
the  said  plaintiff,  and  directed  this  defend- 
ant to  pay  to  the  said  V.  P.  Caffry,  or  order, 
the  proceeds  of  the  loan  mentioned  in  said 
plaintiff's  petition,  and  stated  that  the  said 
order  and  authority  to  pay  said  moneys  and 
the  proceeds  of  said  loan  should  be  this  de- 
fendant's receipt  therefor.  A  true  copy  of 
said  order  is  hereto  attached  as  an  exhibit, 
and  made  a  part  of  this  answer.  And  this 
defendant  avers  that  the  said  V.  P.  Caffry 
duly  presented  and  delivered  the  said  writ- 
ten order  and  autliority  to  this  defendant, 
and  demanded  the  proceeds  of  said  loan,  and 
that,  upon  such  presentation,  this  defendant 
paid  to  the  said  V.  P.  Caffry  the  proceeds  of 
said  loan,  and  all  the  moneys  in  the  hands 
of  this  defendant  due  or  coming  to  the  said 
plaintiff,  and  retained  the  writlen  order  and 
authority  as  Its  voucher  and  receipt  for  said 
payment.  Wherefore,  this  defendant  prays 
judgment  for  Its  costs." 

The  plaintiffs  below,  for  reply  to  answer  of 
defendant,  denied  each  and  every  allegation 
therein  contained,  which  is  verified  by  the 
affidavit  of  Ephralm  J.  Lash,  as  follows: 

"State  of  Kansas,  Reno  County— ss.:  Eph- 
ralm J.  Lash,  of  lawful  age,  being  first  duly 
sworn,  deposes  and  says  that  he  is  one  of 
the  plaintiffs  herein,  that  he  has  read  the 
foregoing  repl.v,  and  the  facts  therein  set 
forth  are  true  in  substance  and  in  fact. 

"Ephralm  J.  Lash. 

"Sworn  to  before  me,  and  subscribed  In  my 
presence,  this  24th  day  of  October,  1889. 
"W.  T.  Atkinson,  Notary  Public." 

Upon  the  issues  joined,  the  case  was  tried 
before  the  court  with  a  jiny,  and  a  verdict 
was  ret\u:ned  for  the  plaintiffs  below  for  the 
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sum    of  $1,622.79,    and   Judgment    rendered 
thereon. 

Plaintiff  in  error  brings  tbe  case  to  tbis 
court,  and  aslcs  for  a  reversal  of  tbe  judg- 
ment, and  preatnts  six  grounds  of  error  fat 
tbe  consideration  of  tbis  court  We  think 
there  is  but  one  question  properly  before  us 
to  determine,  and  that  is,  did  the  com-t  err  in 
overruling  tbe  motion  of  defendant  below  for 
a  new  trial,  and  in  rendering  Judgment  toe 
tbe  plaintiffs  below  under  tbe  pleadings,  evi- 
dence, and  verdict  of  tbe  Jury?  There  were 
no  objections  raised  as  to  the  t)leadiugs,  evi- 
dence, or  tbe  Instructions  of  tbe  court  to  tbe 
Jury,  and  no  instructions  requested  by  the  de- 
fendant below  and  refused  by  tbe  court.  Tbe 
controvert  in  this  suit  grows  out  of  what 
is  known  and  termed  a  "building  loan"  to  se- 
ciu*  tbe  erection  of  certain  buildings  on  mort- 
gaged property.  Tbe  application  for  tbe  loan 
and  tbe  loan  itself  were  made  before  tbe 
building  was  constructed;  in  fact,  the  loan 
was  made  to  enable  tbe  piaintilfs  below  to 
erect  a  building  on  tbe  proposed  mortgaged 
premises.  The  plaintiffs  below  made  their 
application  in  writing,  upon  which  they 
sought  to  procure  a  loan  of  $2,500,  and  in 
their  application  they  made  the  Kansas  Mort- 
gage Company  of  Topeka,  Kan.,  their  agent 
for  the  purx)ose  of  obtaining  such  loan.  All 
the  papers  necessary  to  procure  tbe  same  were 
perfected  through  V.  P.  Caffry,  of  Hutchinson, 
who  was  acting  in  the  matter  for  the  Kansas 
Mortgage  Company  of  Topeka,  ICan.  At  tbe 
time  of  making  tbe  written  application  for 
the  loan,  and  appointing  the  mortgage  com- 
pany their  agent,  the  plaintiffs  below  entered 
into  a  written  agreement  with  the  mortgage 
company  conditioned  that  they  would  con- 
struct a  two-story  bouse  upon  the  premises 
to  be  mortgaged  to  secure  tbe  loan.  When 
tbe  application  for  the  loan  and  the  written 
agreement  were  received  at  Topeka,  the  mort- 
gage company  thereunder  negotiated  the  loon 
with  tbe  National  Mortgage  &  Debenture 
Company,  defendant  below,  on  behalf  of  tbe 
plaintiffs  below,  and,  when  tbe  mortgage  com- 
pany received  the  note  and  mortgage  from 
the  mortgagors,  tbe  plaintiff  in  error  paid  the 
money  over  to  the  Kansas  Mortgage  Com- 
pany of  Topeka,  Kan.,  and  received  from  it 
tbe  note,  mortgage,  abstract  of  title,  and  tbe 
blue  order  directing  the  money  to  be  paid 
over  to  V.  P.  Caffry.  Epbralm  J.  Lash,  one 
of  the  plaintiffs  below,  gave  his  deposition  at 
Gainesville,  Tex.,  taken  on  behalf  of  tbe  plain- 
tiffs below,  which  was  read  in  evidence  on 
the  trial.  He  testified  in  chief  (no  cross-ex- 
amination being  had)  as  follows:  "Q.  28.  Did 
you  execute  a  bond  for  tbe  completion  of  tbis 
building  according  to  the  terms  of  the  appli- 
cation for  tbe  loan?  A.  Yes;  Smith  and  I 
did.  Q.  20.  State  fully  how  the  proceeds  of 
this  loan  were  to  be  disbursed,  and  by  whom. 
A.  Said  proceeds  were  to  be  disbursed  by 
paying  for  tbe  lot,  the  material  tbat  went  into 
tbe  house  tbat  Smith  and  I  were  building, 
and  for  carpenter  work  on  said  bouse.     If 


there  was  any  balance  left,  Smith  and  I  were 
to  get  it"    The  evidence  throughout  shows 
that  the  transaction  by  which  tbis  loan  was 
procured  was  by  and  through  the  Kansas 
Mortgage  Company  of   Topeka,  Kan.;   \hat 
the  negotiations  were  made  by  it  with  the 
defendant  below,  and  the  papers  to  perfect 
the  loan  were  prepared  by  it,  and  when  tbe 
papers  were  executed  at  Hutchinson  and  sent 
to  the  mortgage  company  at  Topeka  tbe  blue 
order  was  with  them;  and  on  tbe  delivery  of 
the  note,  mortgage,  applicadon  for  the  loan, 
abstract   of   title,   and   tbe   blue  order,    tbe 
money  for  tbe  loan  was  then  paid  over  to  the 
mortgage  company,  and  the  papers  delivered 
to  tbe  plaintiff  in  error.     If,  as  claimed  by 
the  plaintiffs  below,  the  blue  order  was  nev- 
er executed  by  them,  their  agent  was  tbe 
party  who  used  it,  together  with  all  other  pa- 
pers affecting  this  loan,  and  represented  that 
it  was  genuine,  and  the  plaintiffs  below  were 
bound  by  tbe  acts  and  representations  of  their 
agent  In  and  about  tbe  procuring  of  this  loan 
and  obtaining  tbe  money  thereon.     Having 
been  authorized  in  writing  to  negotiate  tbe 
loan,  and  after  having  negotiated  it  tinder 
the  appointment  as  agent,  and  having  been 
Intrusted  with  all  the  papers  necessary  to  pet' 
feet  the  loan,  and  the  defendant  below  hay- 
ing paid  the  money  over  to  tbe  agent  antbor- 
ized  to  negotiate  tbe  same.  It  was  not  respon- 
sible for  tbe  further  application  of  tbe  money 
loaned.    It  bad  made  tbe  loan,  received  tbe 
papers  on  which  it  made  the  same,  and  bad 
a  right  to  pay  the  money  over  to  the  agent 
authorized  to  negotiate  tbe  same,  and,   hav- 
ing done  so,  was  not  liable  to  plaintiffs  below 
for  the  acts  of  th.eir  own  agent.    If  tbe  Kan- 
sas Mortgage  Company  of  Topeka,  after  hav- 
ing received  the  money,  failed  to  account  to 
plaintiffs  below,  they  could  maintain  their  ac- 
tion against  their  agent  for  failure  to  pay  over 
the  money  received  on  their  account.     Lash 
testltied  that  the  proceeds  arising  from  the 
loan  were  to  be  disbursed  by  paying  for  the 
lot,  the  material  that  went  into  the  house  '^"^ 
Smith  and  himself  were  building,   and  for 
the  carpenter  work  on  said  house,   and.  if 
there  was  any  balance.  Smith  and   himself 
were  to  get  it.    He  does  not  say  who  was  to 
disburse  tbe  proceeds,  nor  does  the  evidenoe 
show  whether  the  money  was  disbursed  by  tbe 
mortgage  company  in  the  way  stated  by  him 
or  not,  and  does  not  show  the  cost   of  tbe 
building,  or  whether  there  was  any  balance  to 
be  paid  over  to  him  and  Smith.     Tbe  evi- 
dence shows*  that  the  plaintiff  in  error  and 
the  Kansas  Mortgage  Company   of  Topeka, 
Kan.,  were  separate  corporations. 

Where  there  is  any  evidence  tending  Ca 
prove  each  fact  necessary  to  entitle  a  partr 
to  recover,  and  the  Jury  liave  returned  a  rex>> 
diet  in  his  favor,  and  tbe  same  has  been  ap- 
proved by  the  trial  court,  the  appellate  coort 
will  not  reverse  the  Judgment  of  the  district 
court  founded  thereon,  although  it  would  have 
come  to  a  different  conclusion  upon  the  wboJc 
evidence;    but,  where  there  is  an  entire  lack 
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of  erldence  to  prove  any  material  tmA  neces- 
8817  to  entitle  the  party  to  recover,  tbls  coort 
will  reverse  the  Judgment  of  the  lower  coort, 
and  remand  the  case  for  a  new  trial  thereon. 
The  evidence  In  this  case  falls  entirely  to 
show  anything  which  would  authorize  a  re- 
covery against  the  National  Mortgage  &  De- 
benture Company,  and  the  motion  for  a  new 
trial  should  have  been  granted  on  motion  of 
defendant  below.  The  judgment  Is  reversed, 
and  the  case  remanded  to  the  district  court, 
with  direction  to  set  aside  the  verdict  and 
Judgment,  and  grant  a  new  trial  therein.  All 
the  Judges  concurring. 

(5  Kan.  A.  880)  '  ' 

ROBINSON  V.  MILES. 

(Oonrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, O.  D.    Jan.  9,  1897.) 
Appeal— Rules  of  Court— Dismissal. 
An  appeal  will  be  dismissed  when  appellant 
fails  to  comply  with  the  rules  relating  to  the 
specification  of  errors,  and  the  quoting  of  the 
snbstance  of  the  evidence  claimed  to  have  been 
erroneously  admitted,  or  the  stating  of  the  par- 
ticular pages  of  the  record  where  the  evidence 
referred  to  may  be  fonnd. 

Error  from  district  court,  Geary  county; 
James  Humphrey,  Judge. 

"Not  to  be  officially  reported." 

Action  by  R.  H.  Miles  against  B.  F.  Rob- 
inson and  others  to  recover  a  deposit  in 
bank.  From  a  Judgment  for  plaintiflC,  de- 
fendant S.  F.  Robinson  brings  errror.  Af- 
firmed. 

Bertram  '&  Nicholson,  for  plaintiff  In  er- 
ror. W.  P.  Seeds  and  Stambaugh  &  Hurd, 
for  defendant  in  error. 

OLARK,  J.  For  two  or  three  years  prior 
to  March  1,  1888,  8.  P.  Robinson  and  W.  P. 
Robinson  were  members  of  a  partnership  en- 
gaged in  the  banking  business  at  Hope, 
Dickinson  county,  under  the  name  of  the 
ITttrmers'  Bank  of  Hope,  and  were  president 
and  cashier,  respectively,  of  said  bank.  Dur- 
ing the  same  period,  these  parties,  together 
with  one  C  L,  Gibson,  were  also  engaged 
In  the  mercantile  business  at  Hope,  under 
tbe  firm  name  of  Robinson  Bros.  &  Ca 
About  January  1,  1889,  one  R.  H.  Miles,  the 
plaintiff  in  error  herein,  became  a  resident 
of  Hope,  and  a  few  months  thereafter  be- 
came a  depositor  in  this  bank.  In  the  spring 
ot  1888,  S.  F.  Robinson  moved  to  Oklahoma, 
wbere  he  engaged  in  business.  But  be  made 
at  least  two  trips  to  Kansas  in  1801,  and  at 
each  times  took  charge  of  the  business  of 
tbe  bank  during  the  temporary  absence  of 
blB  brother  W.  P.  Robinson.  Some  time  In 
1892  the  bank  failed,  and  Miles,  being  a  cred- 
itor, commenced  this  action  against  several 
parties.  Including  S.  F.  Robinson,  to  recover 
tbe  amount  due  him  from  the  bank.  S.  F. 
Robinson  filed  a  verified  general  denial.  Up- 
on the  trial,  evidence  was  Introduced  tend- 
ing the  show  that  about  the  1st  of  March, 
3888k  W.  P.  Robinson  retired  from  the  mer- 


cantile firm  of  Robinson  Bros.  &  Co.,  and 
that  about  the  same  time  tbe  plaintiff  In  er- 
ror, S.  F.  Robinson,  retired  from  the  banking 
firm,  and  thereafter  had  no  further  Interest 
therein.  Notice  of  the  dissoliition  of  the 
firm  of  Robinson  Bros.  &  Co.  and  of  W.  P. 
Robinson's  retirement  therefrom  was  duly 
given  by  publication  in  a  newspaper,  but  no 
such  notice  was  given  of  the  retirement  of 
S.  F.  Robinson  from  the  banking  firm.  In 
answer  to  the  question  as  to  when,  if  at  all, 
S.  F.  Robinson  retired  from  the  firm  com- 
prising the  Farmers'  Bank  of  Hope,  the  Jury 
answered,  "Not  retired;"  and,  to  the  ques- 
tion as  to  whether  Miles  commenced  trans- 
acting business  with  the  bank  after  S.  F. 
Robinson  actually  retired  therefrom,  they 
answered,  "No."  In  addition  to  these  spe- 
cial findings,  a  general  verdict  was  returned 
In  favor  of  the  plalnUff  for  $900.10.  A  mo- 
tion for  a  new  trial  was  overruled,  and  Judg- 
ment rendered  in  accordance  with  tne  gen- 
eral verdict.  S.  F.  Robinson  is  here,  com- 
plaining of  that  Judgment;  but,  in  doing  so, 
he  has  failed  to  comply  with  the  require- 
ments of  the  rules  of  this  court  with  refer- 
ence to  the  specification  of  the  errors  relied 
upon,  the  quoting  of  the  snbstance  of  the  evi- 
dence claimed  to  have  been  erroneously  ad- 
mitted, or  stating  the  particular  pages  of 
the  record  where  much  of  the  evidence  re- 
ferred to  In  the  brief  may  be  found. 

An  earnest  effort  to  ascertain  as  to  wheth-. 
er  the  record  discloses  the  commission  by 
the  court  of  prejudicial  error  would  necessi- 
tate a  careful  examination  of  nearly  200  pa- 
ges of  typewritten  matter.  This  we  do  not 
feel  warranted  in  doing,  especially  as  a  has- 
ty perusal  of  the  evidence  would  Indicate 
that  the  special  findings  of  fact  are  not  with- 
out support  It  was  partially  to  obviate  the 
necessity  of  such  examination  that  induced 
this  court  to  adopt  rules  upon  tbe  subject 
of  briefs.  A  substantial  compliance  there- 
with is  essential  to  the  orderly  dispatch  of 
business;  "and  a  disregard  of  their  plain  re- 
quirements by  a  plaintiff  In  error,  without 
valid  excuse.  Is  of  Itself  a  sufficient  reason 
for  the  affirmance  of  the  Judgment  or  the 
dismissal  of  the  case."  Baker  v.  Sears,  3 
Kan.  App.  617,  42  Pac.  501;  Insurance  Co. 
V.  Barnes,  2  Kan.  App.  642,  42  Pac.  938; 
Eldridge  v.  Deets  (Kan.  App.)  45  Pac.  948; 
Tatum  V.  Roberts  (Kan.  App.)  46  Pac.  983; 
Busenbark  v.  Park  (Kan.  App.)  47  Pac.  324. 
The  judgment  will  be  afflrmed.  All  tbe 
Judges  concurring. 


(5  Kan.  A.  880) 
MISSOURI  PAC.  RT.  CO.  v.  BROWN. 
(Court  of  Appeals  of  Kansas,  Northern  Depart 
ment,  C.  D.     Jan.  9,  1897.) 

JURT  —  CBALLENOB  —  EVIDKKCE  —  iNSTBtTCTIONS— 

Habmlbsb  Ebrob. 
1.  When  the  record  shows  that  there  was  a 
full  and  fair  trial  of  the  case,  and  that  the  ver- 
dict of  tbe  jury  is  fully  sustained  by  the  evi- 
dence, the  ruling  of  the  court  overruling  a  chal- 
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Icnge  to  one  of  the  jurors  who  sat  in  the  case, 
on  a  snspieion  of  prejudice  against  the  unsuc- 
cessful party,  and  when  it  does  not  appear  that 
any  substantial  rights  were  prejudiced  by  such 
ruling,  it,  of  itself,  is  not  sutficicnt  ground  to 
justify  a  reversal  of  the  judgment. 

2.  When  evidence  is  admitted  in  the  trial  of  a 
case  to  a  jury,  over  the  objections  of  a  defend- 
ant stricken  out,  and  the  jury  instructed  to 
disregard  it,  the  error,  if  any,  committed  in  its 
admission,  will  be  cured,  unless  it  appears  that 
the  losing  party  was  materially  prejudiced 
thereby. 

3.  While  it  is  the  right  of  a  defendant  to 
have  the  jury  find  upon  particular  questions  of 
fact,  the  court  is  not  required  to  submit  ques- 
tions which  are  immaterial,  irrelevant,  or  mere 
repetition  in  another  form  of  questions  already 
submitted. 

(Syllabus  by  the  Court.) 

Error  from  district  cotirt,  Saline  county; 
R.  F.  Thompson,  Judge. 

Action  by  Joseph  Brown  against  the  Mis- 
souri Pacific  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  brings  er- 
ror.   Affirmed^ 

Waggencr,  Horton  &  Orr  and  Wilson  & 
Wilson,  for  plaintiff  in  error.  Garver  & 
Bond,  for  defendant  in  error. 


GILKESON,  P.  J.  The  defendant  In  er- 
ror, ns  plaintiff  below,  brought  this  action 
against  the  defendant  railway  company,  to 
recover  damages  by  him  sustained  from  fire 
alleged  to  have  been  negligently  set  out  by 
the  defendant.  The  negligence  charged  is 
as  follows:  "That  on  the  28th  day  of  July, 
1890,  the  defendant,  In  the  operation  of  its 
railroad,  negligently  and  carelessly  operated 
said  railroad,  by  running  a  defective  engine, 
and  one  that  did  not  have  proper  spark  ar- 
resters in  good  repair,  and  by  carelessly  and 
negligently  managing  said  engine;  *  *  * 
that  by  such  carelessness  and  negligence  did 
cause  fire  to  escape  therefrom,  set  fire  to, 
destroy,  and  injure  the  growing  timber  of 
plaintiff." 

There  are  numerous  errors  assigned  by 
plaintiff  in  error,  and,  after  a  very  careful 
examination  and  consideration  of  this  case, 
we  are  constrained  to  bold  that,  if  any  oc- 
curred, they  are  Immaterial,  and  did  not 
prevent  the  defendant  below  from  having  a 
fair  and  impartial  trial. 

The  principal  error  urged  is  the  overruling 
of  defendant's  challenge  to  Juror  Wheeler 
for  cause;  and  we  should  be  unwilling  by 
a  decision  to  weaken  the  guard  thrown 
around  the  jury  box;  yet  we  cannot  say 
that  the  action  of  the  court  in  this  respect 
was  erroneous.  The  record  shows  that  this 
case  was  fully,  carefully,  and  ably  tried  by 
the  learned  counsel  for  both  sides,  and  the 
facts  fully  presented  to  the  jury  by  the  evi- 
dence, and  were  carefully  weighe<l  and  con- 
sidered by  them,  as  shown  by  their  special 
findings  returned. 

The  next  error  urged  Is  In  permitting  the 
plaintiff  to  prove  the  character  of  the  coal 
used  by  the  engine,  but,  as  this  was  stricken 
out  by  the  court,  we  cannot  understand  how 


the  defendant  was  prejudiced  thereby.    But 
it  is  contended  by  counsel  that  the  mischief 
was  done  before  It  was  stricken  out.    This, 
in  some  cases,  might  be  true;  and,  if  there 
was  the  slightest  intimation  in  ttiis  cause 
that   the   Jury    were   influenced   thereby,    it 
would  be  a  strong  reason  for  reversal;    but 
the  plaintiff  in  error  has  failed  to  point  out 
wherein  it  was  prejudiced  thereby,  and  the 
jtu-y,  by  their  answers  to  special  findings  as 
to  the  cause  and  origin  of  this  fire,  negative 
any   such    inference.     Their   answers    upon 
this   proposition  are:    "Q.  60.  Was  the   en- 
gine which  is  charged  with  setting  out  the 
fire   complained   of   provided,   at  the    time, 
with  suitable  modern  appliances  for  the  pre- 
vention   of    the   escape   of   fire?      Ans.   No 
Q.  61.  If  the  next  preceding  question  is  an- 
swered 'No,'  then  state  in  what  particular 
said    engine    was    not    so    provided.    Ana. 
Spark  arrester.    Q.  62.  If  Q.  60  is  answered 
'Yes,'  then  state  whether  or  not  said  appli- 
ances were  at  the  time  in  good  repair.    Ans. 
Was  not.    Q.  63.  If  the  next  preceding  ques- 
tion is  answered  'No,'  then  state  in  what  par- 
ticular the  said  appliances  were  not  In  good 
repair  at  said  time.    Ans.  We  don't  know. 
Q.  64.  Was  the  condition  of  the  engine  good 
or  poor,  80  as  to  cause  said  fire?    Ans.  Poor. 
Q.  05.  If  the  next  preceding  question  is  an- 
swered that  the  condition  of  the  engine  was 
poor,  or  that  in  substance,  then  state  par- 
ticularly and  in  what  respects  the  condition 
of  the  engine  was  poor,  so  as  to  cause  said 
fire.    Ans.  Spark  arrester.    Q.  66.  Were  the 
engineer  and  fireman  who  had  control  of  the 
engine  that  is  charged  with  setting  out  the 
fire  complained  of  competent  and  effici^it 
men  for  the  business  in  which  they  were  en- 
gaged? Ans.  Don't  know."   "Q.  68.  Was  the 
engine   charged   with   setting   out  the   fire 
complained  of  operated  in  the  osaal  and  or- 
dinary manner  at  the  time  it  is  claimed  that 
that  fire  was  set  out?   Ans.  We  don't  know." 
It  Is  further  assigned  as  error  the  refusal 
of  the  court  to  submit  certain   particular 
questions  of  fact  to  the  Jury.    We   cannot 
agree  with  counsel  in  this  contention.    We 
think  these  questions  were  embodied  in  oth- 
er  questions   asked    and    answered   by    tiie 
Jury.    They  all  have  reference  to  the  meas- 
ure of  damages,  the  value  of  the  land  im- 
mediately before  and  immediately  after  the 
fire.     Upon  this   proposition   the   coart   In- 
structed the  Jury:    "If  you  find  from  the  eri- 
dence  that  the  plaintiff  Is  entitled  to  recor- 
er  herein,  then  the  measure  of  his  recovery 
is  the  value  of  the  property  destroyed  or  in- 
jured;  and.  In  determining  the  value  of  tbe 
property  destroyed   or  injured,   yon    shonM 
ascertain  what  was  the  value  of  the  land  oa 
which  the  timber  was  immediately    before 
the  fire  and  its  value  immediately  after  th^ 
fire,  and  the  difference.  If  any,  should  be  the 
amount  the  plaintiff  Is  entitle*!  to  recover,  if 
at  all.  for  the  destruction  or  Injury  by  fire." 
We  think  this  Instruction  Is  correct  (r)wight 
V.  Railroad  (>).,  132  N.  Y.  199,  30  N.  E.  3SS^ 
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and  bas  been  adopted  in  this  state  (Bailroad 
Co.  V.  Wlllits,  45  Kan.  110,  25  Pac.  576). 
Under  this  Instruction  tbe  following  special 
questions  were  submitted  to  the  jury,  and 
answered  by  them:  "Q.  41.  What  was  the 
value  of  the  said  land  where  the  timber  was, 
with  the  timber  that  remained  immediately 
after  the  fire?  Ans.  Thtrty-flye  dollars.  Q. 
43.  If  yon  find  a  general  verdict  for  the 
plaintiff,  state  how  much  you  allow  as  the 
damage  for  the  difference  in  the  value  of 
the  land  on  which  the  timber  'was  immedi- 
ately before  and  Immediately  after  the  fire. 
Ans.  Three  hundred  dollars."  "Q.  48.  If  you 
find  a  general  verdict  for  the'  plaintiff,  state 
bow  much  you  allow  as  damages  by  reason 
of  the  destruction  of  said  walnut,  elm,  box- 
elder,  and  Cottonwood  trees.  Ans.  Three 
hundred  (|300)  dollars."  "Q.  80.  If  you  find 
a  general  verdict  for  plaintiff,  state  how 
much  you  allow  as  damages  for  the  destruc- 
tion of  said  timber  by  fire.  Ans.  Three  hun- 
dred dollars."  And  while  it  is  the  undoubt- 
ed right  of  the  defendant,  under  the  Code, 
to  have  the  jury  And  upon  particular  ques- 
tions of  fact,  we  do  not  understand  this  pro- 
vision of  the  Code  as  compellinjg  the  court 
to  submit  every  question  presented,  even 
though  immaterial,  irrelevant,  or  repeating 
in  a  different  form  the  same  question  or  one 
already  submitted.  We  are  forced  to  the 
conclusion  in  this  case  that  the  defendant 
below  had  a  full,  fair,  and  Impartial  trial 
of  this  case.  The  general  verdict  and  spe- 
cial findings  are  supported  by  the  evidence. 
The  judgment  of  the  court  below  will  be  af- 
firmed. 

CLARK,   J.,   concurs.     GARVEK,  J.,   not 
sitting,  having  been  of  counsel. 


(5  Kan.  App.  24«) 

BRANCH  V.  MILFORD  SAV.  BANK. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.    Jan.  4,  1897.) 
Corporations— Insolvrnct—Tbust  FvuD—tuoov 
OF  Claims. 

1.  Richard  Lewis  and  wife  executed  their 
inortgaRe  deed  to  the  Security  Investment  Com- 
pany to  secure  the  sum  of  $700,  by  tiie  terms 
of  which  tliey  agreed  to  insure  tlie  buiUiinRS  on 
the  premises  for  the  benefit  of  tlie  said  Security 
Investment  Company,  and  did  procure,  in  ac- 
cordance with  the  terms  of  the  mortgage,  a 
policy  of  insurance  npon  sndh  premises,  in  the 
sum  of  $225,  indorsed  payable  to  the  mortgagee 
or  its  assigns.  The  mvestment  company  as- 
signed this  mortgage  and  the  note  secured  there- 
by to  the  Milford  Savings  Bnnlc.  After  it  was 
assigne<i  tiie  property  was  destroyed  by  fire,  and 
tbe  amount  of  the  policy  paid  to  the  investment 
company  and  retamed  by  them.  Afterwards, 
the  investment  compnny  becoming  insolvent,  W. 
T.  Branch  wns  appointed,  and  now  is,  the  as- 
signee thereof,  and  this  sum  wns  tunied  over  to 
him  as  a  part  of  the  general  assets  of  the  com- 
pnny. ffe/rf,  that  the  money  became  a  trust 
fund,  and  not  an  asset  of  the  company,  and  the 
iHinIk  has  a  right  to  follow  and  reclaim  the  fund 
from  the  assignee. 

2.  And,  further,  held,  that  the  failure  of  the 
bank  to  present  its  demand  to  the  assignee  will 


not  prevent  it  from  maintaining  an  action  for 
the  recovery  of  the  trust  fund. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Mitchell  county; 
Cyrus  Heren,  Judge. 

Action  by  the  Milford  Savings  Banlc  against 
W.  T.  Branch,  assignee  of  the  Security  In- 
vestment Company,  insolvent,  to  recover  the 
proceeds  of  an  insurance  policy  as  a  trust  fund. 
From  a  judgment  for  plaintiff,  defendant  brings 
error.    Affirmed. 

D.  M.  Thorp  and  S.  S.  Spencer,  for  plaintiff , 
in  error.    Clark  A.  Smith,  for  defendant  in  er- 
ror. 

GILKESON,  P.  J.  The  flndtags  of  fact 
made  by  the  court  are  as  follows:  He  finds 
"that  the  plaintiff  is  a  corporation  and  was 
such  corporation  at  the  date  of  the  commence- 
ment of  this  action,  and  that  the  Security  In- 
vestment Company  was,  prior  to  the  com- 
mencement of  this  action  a  corporation,  doing 
business  In  the  state  of  Kansas;  that  on  the 
7th  day  of  February,  1891,  the  Security  In- 
vestmeht  Company  made  an  assignment  of  all 
its  property  for  the  benefit  of  its  creditors; 
that  W.  T.  Branch  was  at  the  date  of  the  com- 
mencement of  this  action,  and  prior  thereto 
and  ever  since  said  date  has  been,  the  duly 
qualified  and  acting  assignee  of  said  Security 
Investment  Company;  that  on  the  1st  day  of 
November,  1887,  one  Richard  H.  Lewis  exe- 
cuted to  tlie  said  Security  Investment  Company 
his  bond  and  mortgage  of  that  date,  due  five 
years  after  date,  for  the  sum  of  $700,  the  seid 
mortgage  lieing  given  to  secure  said  bond  in 
said  amount,— the  said  mortgage  having  been 
given  as  security  for  said  bond  on  lot  10,  block 
8,  in  the  city  of  Glosco,  Cloud  county,  Kan.; 
that  the  allegations  of  the  terms  of  said  mort- 
gage in  the  petition,  which  were  not  denied  un- 
der oath  by  the  defendant,  are  that  'by  the 
terms  of  said  mortgage  said  Richard  H.  Lewis 
contracted  to  insure,  and  did  procure  a  policy 
of  Insurance  upon,  the  dwelling  house  situated 
on  said  lot,  in  the  sum  of  $225,  insurhig  said 
Richard  H.  Lewis  and  the  holder  of  said  bond 
and  real-estate  mortgage  against  loss  or  dam- 
age by  fire  in  said  sum  of  $225';  that  the  al- 
legations of  the  terms  of  said  policy  which  arc 
not  denied  under  oath  by  the  answer,  but  de- 
nied generally,  are  'that  by  the  terms  of  said 
policy  of  insurance  it  was  expressly  stipulated 
that  the  loss,  if  any,  occurring  thereunder,  was 
to  be  paid  to  the  Seciu*lty  Investment  Com- 
pany, or  its  assigns,  as  mortgagee,  as  its  or  his 
Interest  might  appear';  that  tbe  conditions  of 
the  mortgage  Itself,  as  Introduced  in  evidence 
upon  the  question  of  procuring  insurance,  pro- 
vided that  the  said  first  party  siiall  keep  the 
buildings  on  said  premises  Insured  in  some 
responsible  or  approved  company  or  companies 
for  the  benefit  of  said  second  party  in  the  simi 
of  not  less  than  $300,  and  shall  deliver  the 
policies  and  renewal  receipts  to  the  said  sec- 
ond party,  and,  'should  said  first  party  neglect 
so  to  do,  said  second  party  may  effect  such  in- 
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suraace,  and  recover  of  said  first  party  the 
amount  paid  therefor  and  Interest  at  12  per 
cent  per  annum,  and  this  mortgage  shall  stand 
as  security  therefor,'  which  provision  In  said 
mortgage  ts  the  only  provision  therein  contained 
referring  to  Insurance;  that  on  the  29th  day  of 
November,  1887,  the  said  Security  Investment 
Company,  by  ■*'.  H.  Branch,  Its  secretary, 
transferred  the  bond  and  mortgage  to  the  plain- 
tiff; that  the  assignment  was  without  recourse, 
save  that  it  guarantied— First,  the  prompt  pay- 
ment of  the  interest  thereon  at  7  per  cent,  per 
.  annum,  payable  semiannually,  until  the  prin- 
cipal la  fully  paid,  and,  second,  the  payment  of 
the  principal  within  two  years  from  maturity; 
that  at  the  date  of  the  commencement  of  this 
action  the  plaintiff  was  the  owner  and  bolder  of 
said  note  and  mortgage;  that  the  said  Lewis 
did  procure  Insurance  upon  said  property,  and 
that  there  wae  paid  by  the  Insurance  company 
executing  the  policy  to'  the  Security  Investment 
Company  the  sum  of  $225,  by  reason  of  their 
liability  or  supposed  liability  upon  such  policy 
of  inswance;  that  said  money  so  received  by 
the  said  Security  Investment  Company  was  ap- 
plied by  the  said  Security  Investment  Com- 
pany in  the  discbarge  of  certain  coupons  upon 
this  and  other  indebtedness  from  the  said 
Lewis  to  the  said  Security  Investment  Com- 
pany, some,  if  not  all,  of  which  ihej  had  prior 
thereto  paid  by  reason  of  their  guaranty;  that 
the  said  sum  has  ever  since  been  retained  by 
the  said  Security  Investment  Company,  and 
commingled  with  the  general  funds  of  said  com- 
pany, and  at  the  time  of  the  assignment  of 
th»  estate  it  was  Included,  after  being  so 
commingled  with  the  other  property  assigned 
to  W.  T.  Branch  as  the  assignee;  that,  prior 
to  the  commencement  of  this  action,  upon  re- 
quest of  plaintlfTs  attorney,  the  assignee  de- 
clined to  pay  the  said  amount  to  the  plaintilt; 
that  on  the  3d  day  of  August,  1891,  the  bond 
executed  by  Ridiard  H.  Lewis,  and  secured 
hy  said  mortgage,  was  presented  to  and  allowed 
as  a  contingent  claim  by  the  assignee  of  the 
Security  Investment  Company,  in  the  prin- 
cipal suni  of  $700  and  interest  of  $37.61,  mak- 
hig  a  total  of  $737.61;  that  at  the  time  of  such 
presentation  there  was  no  mention  made  of 
insurance  or  mortgage,  nor  was  there  any  spe- 
cial findings  or  finding  of  any  Icind  of  the  as- 
signee relative  to  the  mortgage  or  Insurance; 
that,  some  time  after  such  allowance,  to  wit, 
about  April  20,  1802,  the  plalntift's  attorney, 
in  conversation  with  the  assignee  and  V.  H. 
Branch,  who  had  previously  acted  In  the  ca- 
pacity of  secretary  and  president  of  such  com- 
pany, learned  that  said  amount  of  $225  as  'in- 
surance money  had  been  paid  to  the  said  Se- 
curity Investment  Company;  that  there  is  now 
in  the  hands  of  the  assignee  the  said  sum  of 
$225,  together  with  6  per  cent.  Interest  thereon 
from  the  20th  day  of  April,  1892,  to  this  date, 
amoimting  in  all  to  $238.50,  belonging  to  the 
plaintiff."  These  are  not  only  sustained  by 
"some,"  but  by  ample,  testimony,  and  will  not, 
therefore,  be  disturbed. 
The  conclusions  of  law  are  as  follows:    "As 


condudons  of  law,  the  court  finds  that  llw 
said  simi  of  $238.50  is  hi  equity  a  trust  fund, 
and  that  the  title  thereto  is  in  the  plaintill, 
and  that  the  assignee,  W.  T.  Branch,  should 
deliver  over  to  the  said  plaintiff  said  amount 
in  his  hands  as  such  assignee,  conditioned  that 
the  said  plaintiff  will,  upon  receipt  tbereot 
credit  the  amount  on  the  claim  beretofoR 
proved  up  before  the  assignee,  thereby  redu- 
cing the  amount  so  proved  up  from  $737.61  to 
$499.11,"— which  we  think  are  correct.  At  the 
time  the  secretary  of  the  Investment  company, 
received  the  proceeds  of  this  Insurance  policy, 
the  relations  of  debtor  and  creditor  did  not 
exist  between  it  and  Lewis  and  wife,  bat,  on 
the  other  hand,  with  respect  to  this  spedfic 
fund,  the  relation  of  principal  and  agent  exist- 
ed between  the  investment  company  and  the 
bank,  and  it  was  held  by  the  investment  com- 
pany in  a  fiduciary  capacity.  It  became  a 
trust  fimd,  never  belonged  to  the  investment 
company,  and  its  creditors  cannot  be  injnred, 
therefore,  by  Its  being  turned  over  to  the  bank, 
and,  even  if  it  has  been  mixed  with  the  other 
funds  of  the  company,  this  cannot  prevent  ttie 
plaintiff  from  following  and  reclalimng  it 
Peak  V.  ElUcott  30  Kan.  156,  1  Pac.  499. 

The  other  point  made  by  plaintiff  In  error 
is  that  the  bank,  having  failed  to  present  Its 
clahn  for  this  fund  to  the  assignee,  Is  preclud- 
ed from  availing  itself  of  Its  equitable  lien 
against  the  assets  of  the  estate  of  the  com- 
pany. This  point  cannot  be  sustained.  Myen 
V.  Board,  51  Kan.  89,  32  Pac.  658.  The  Judg- 
ment will  be  affirmed.  All  the  judges  concm^ 
ring. 

(5  Kan.  App.  QC 
RICHARDSON  v.  WOODLAWN  TOWN 
CO. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment. C.  D.    Jan.  6,  1897.) 

Salb  op  Land  — Contract  — Option  to  Dkclam 
Void. 

Where,  in  a  written  asrreement  for  the 
sale  of  land,  the  parties  stipulate,  "In  case  the 
second  party  shall  fail  to  make  the  paymenu 
aforesaid,  and  each  of  them,  pnuctuaily,  and 
upon  the  strict  terms  and  times  above  limited, 
and  likewise  to  perform  and  complete  all  and 
each  of  the  agreements  and  stipulations  afore- 
said, strictly  and  literally,  without  any  failure  or 
default,  then  this  contract,  so  far  as  it  shall 
bind  the  first  party,  shall  l>ecome  utterly  noli 
and  void,  and  all  rights  and  interest  thereby  cre- 
ated or  then  existing,  in  favor  of  or  derived 
from  the  second  party,  shall  utterly  cease  and 
determine,  and  the  right  of  possession  and  aU 
equitable  and  legal  interests  in  the  premise* 
hereby  contracted  shall  revert  to  and  revest  in 
the  said  first  party,  without  any  declaration  of 
forfeiture,  or  act  of  re-entry,  or  any  other  act  bj 
the  said  first  party  to  be  performed,  and  witli- 
out  any  right  of  said  second  party  of  reclama- 
tion or  compensation  for  moneys  paid  or  serv- 
ices performed,  as  absolutely,  fully,  and  pet- 
feetly  as  if  this  contract  had  never  been  made.' 
— tlie  meaning  of  such  clause  is  that  such  aeree- 
ment  is  void  only  at  the  election  of  the  vendor 
or  seller,  who  can  avoid  it  or  enforce  it  at  hb 
option.  Chambers  v.  Anderson,  32  Pac  1096, 
51  Kan.  385. 
(Syllabus  by  the  Court) 
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Error  from  district  court,  Sumner  county; 
James  A.  Ray,  Judge. 

Action  by  the  Woodlawn  Town  Company 
against  John  C.  Richardson.  Judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed. 

On  the  12th  day  of  December,  1890,  the 
Woodlawn  Town  Company  commenced  its  ac- 
tion In  the  district  court  of  Sumner  county, 
Kan.,  to  recover  the  purchase  price  of  certain 
town  lots  situated  In  Woodlawn  addition  to 
the  city  of  Wellington.  The  petition  of  the 
plaintiff  below  is  as  follows: 

"The  said  plaintiff  complains  of  said  defend- 
ant, and  arers:  That  said  plaintiff  Is  now,  and 
for  five  years  last  past  has  been,  a  corporation, 
duly  organized  and  existing  under  and  by  vir- 
tue of  the  laws  of  the  state  of  Kansas.  That 
on  February  10,  1887,  and  prior  thereto,  the 
plaintiff  was  the  owner  In  fee  simple  of  the 
following  described  real  estate,  situated  in 
Sumner  coimty,  In  the  state  of  Kansas,  to  wit, 
lots  three  (3)  and  four  (4),  In  block  twenty-two 
(22),  In  Woodlawn  addition  to  the  city  of  Wel- 
lington. That  on  said  date  said  plaintiff  and 
defendant  each  made,  executed,  and  delivered 
to  the  other,  in  duplicate,  an  agreement  In 
writing,  whereby  the  said  defendant  agreed  to 
buy  of  and  from  the  plaintiff  the  above-descrll>. 
ed  real  estate,  and  to  pay  therefor  the  sum 
of  two  hundred  and  fifty  dollars,  as  follows: 
Eighty-three  and  *Vioo  dollars  in  cash  on  said 
date;  $83.33  on  August  10,  1887;  and  $83.33 
on  February  10,  1888;  and  to  pay  interest  on 
said  deferred  payments  at  eight  per  cent,  per 
annum  from  date  until  paid,— a  copy  of  which 
said  agreement,  with  all  the  indorsements 
thereon,  is  filed  herewith,  attached  hereto,  and 
made  part  hereof,  as  Exhibit  A.  And  plaintiff 
avers  that  said  defendant  has  failed,  neglected, 
and  refused,  though  requested,  to  pay  either  of 
said  deferred  payments,  or  any  part  thereof, 
and  that  said  defendant  is  indebted  to  plaintiff 
on  said  agreement  in  the  sum  of  one  himdred 
sixty-six  and  <</ioo  dollars,  with  interest  there- 
on at  eight  per  cent,  ppr  anniun  from  February 
10,  1867,  all  which  is  diie  and  remains  wholly 
unpaid.  And  plaintiff  avers  that  It  has  per- 
formed and  kept  said  contract  on  its  part,  and 
on  July  19,  1800,  it  caused  to  be  tendered  to 
said  defendant  a  deed  as  provided  in  said 
agreement,  conveying  to  said  defendant  said 
premises,  as  In  aiid  agreement  provided,  and 
demanded  payment  of  said  two  deferred  pay- 
ments, with  interest  as  aforesaid,  all  of  which 
■was  refused  and  declined  by  defendant  Where- 
fore plaintiff  demands  judgment  against  said 
defendant  for  one  hundred  and  stxty-six  and 
•Vioo  dollars,  with  interest  thereon  at  the  rate 
of  el^t  per  cent,  per  annum  from  February  10, 
1887,  and  for  costs,  and  for  all  proper  relief." 

Exhibit  A 

"Contract.    The  Woodlawn  Town  Company. 

"This  agreement,  maide  this  tenth  day  of 
February,  In  the  year  1887,  between  the  Wood- 
lawn Town  Company,  of  the  first  part,  and 
John  C.  Richardson  of  Wellington,  county  of 
Sumner,  state  of  Kansas,  of  the  second  part. 


wltnesseth:  That  In  consideration  of  the  stipu- 
lations herein  contained,  and  the  payments  to 
be  made  as  hereinafter  specified,  the  first  party 
hereby  agrees  to' sell  unto  the  second  party  lots 
Nos.  three  (3)  and  four  (4),  In  block  twenty-two 
(22),  in  Woodlawn  addiUon  to  the  dty  of  Wel- 
lington, county  of  Sumner,  and  state  of  Kan- 
sas, as  designated  t^  the  recorded  map  of  said 
addition,  for  the  sum  of  two  hundred  and  fifty 
and  no/100  dollars,  with  Interest  at  the^^rate 
of  eight  per  cent  Payment  has  been  made 
and  received  of  eighty-three  and  «*/ioo  dcrflars, 
and  the  remaining  principal,  with  the  annually 
accruing  Interest,  shall  be  paid  at  the  ofllce  of 
the  dtet  party.  In  two  payments,  at  the  times 
and  in  the  manner  following,  that  is  to  say: 
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"And  the  said  second  party.  In  considera- 
tion of  the  premises,  hereby  agrees  that  he 
will  make  punctual  payment  of  the  above 
sums,  as  each  of  the  same  respectively  be- 
comes due,  and  that  he  will  regularly  and 
seasonably  pay  all  such  taxes  and  assess- 
ments as  may  hereafter  be  lawfully  Imposed 
on  said  premises.  In  case  the  second  party, 
his  legal  representatives  or  assigns,  shall  pay 
the  several  sums  of  money  aforesaid,  punc- 
tually and  at  the  times  above  limited,  and 
shall  strictly  and  literally  perform  all  and 
singular  the  agreements  and  stipulations 
aforesaid,  after  their  true  tenor  and  intent, 
then  the  first  party  will  cause  to  be  made 
and  executed  unto  the  said  second  party,  his 
heirs  or  assigns,  upon  request,  at  the  office  of 
the  first  party,  and  the  surrender  of  this  con- 
tract, a  deed  conveying  said  premises  In  fee 
simple,  with  the  ordinary  covenants  of  war- 
ranty as  to  Incumbrances,  except  as  to  said 
lease  existing  against  said  premises  at  the 
date  of  this  contract.  And  it  is  hereby 
agreed  and  covenanted  by  the  parties  hereto 
that  time  and  punctuality  are  material  and 
essential  ingredients  In  this  contract.  And 
in  case  the  second  party  shall  fall  to  make 
the  payments  aforesaid,  and  each  of  them, 
punctually,  and  upon  the  strict  terms  and 
times  above  limited,  and  likewise  to  perform 
and  complete  all  and  each  of  the  agreements 
and  stipulations  aforesaid,  strictly  and  literal- 
ly, without  any  failure  or  default  then  this 
contract,  so  far  as  It  may  bind  said  first  party, 
shall  become  utterly  null  and  void,  and  all 
rights  and  Interest  thereby  created  or  then  ex- 
isting, in  favor  of  or  derived  from  the  second 
party,  shall  utterly  cease  and  determine,  and 
the  right  of  possession,  and  all  equitable  and 
legal  Interests  inthepremisesherebycontract- 
ed  shall  revert  to  and  revest  in  said  first  party, 
without  any  declaration  of  forfeiture,  or  act 
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of  re-entry,  or  any  other  act  by  said  first  par- 
ty to  be  performed,  and  without  any  rigbt  of 
said  second  party  of  reclamation  or  compen- 
sation for  moneys  paid  or  services  perform- 
ed, as  absolutely,  fully,  and  perfectly  as  If 
this  contract  had  never  been  made.  And 
said  party  of  the  first  part  shall  have  the 
right,  immediately  upon  the  failure  of  the 
party  of  the  second  part  to  comply  with  the 
stipulations  of  this  contract,  to  enter  upon 
the  land  aforesaid,  and  take  immediate  pos- 
session thereof,  together  with  the  improve- 
ments and  appurtenances  thereto  belonging. 
And  the  said  party  of  the  second  part  cove- 
nants and  agrees  that  he  will  surrender  to 
the  said  party  of  the  first  part  the  said  land 
and  appurtenances  without  delay  or  hin- 
drance, and  no  court  shall  relieve  the  party 
of  the  second  part  from  a  failure  to  comply 
strictly  and  literally  with  this  contract  And 
it  is  further  stipulated  that  no  assignment  of 
the  premises  shall  be  valid  unless  the  same 
shall  be  Indorsed  hereon,  and  that  no  agree- 
ments or  conditions  or  relation  between  the 
second  party  and  his  assignee,  or  other  per- 
son acquiring  title  or  Interest  from  or  through 
him,  shall  preclude  the  first  party  from  the 
right  to  convey  the  premises  to  said  second 
party  or  his  assigns,  on  the  surrender  of  this 
agreement,  and  the  payment  of  the  unpaid 
portion  of  the  purchase  money  which  may  be 
due  to  the  first  party. 

In  witness  of  which,  the  Woodlawn  Town 
Company  has  caused  these  presents,  in  dupli- 
cate, to  be  signed  by  the  president  of  its 
board  of  directors  and  sealed  with  its  com- 
mon seal,  and  the  second  party  has  hereunto 
set  his  signature,  on  the  day  and  year  first 
above  written. 

"The  Woodlawn  Town  Company, 

"[Seal.]  By  A.  H.  Smith,  President. 

"John  C.  Richardson." 

To  this  petition  the  defendant  below  filed 
a  de^iurrer,  setting  forth  that  the  petition  of 
the  plaintiff  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  This  demurrer 
was  overruled,  and  the  defendant  elected  to 
stand  upon  his  demurrer.  Judgment  was 
rendered  on  the  pleadings  in  favor  of  the 
plaintiff  for  the  deferred  payments  under  the 
contract.  The  defendant  excepted,  and  brings 
the  case  here  for  review. 

W.  W.  Schwinn,  for  plaintiff  in  error.  A. 
E.  Partner  and  L.  Nebeker,  for  defendant  in 
error, 

JOHNSON,  P.  J.  (after  stating  the  facts). 
The  defendant  in  error,  as  plaintiff  below, 
commenced  this  suit  to  recover  on  a  contract 
for  the  sale  of  lots  3  and  4,  In  block  20,  in 
Woodlawn  addition  to  the  city  of  Wellington, 
Kan.  The  only  question  in  the  case  turns 
upon  the  construction  to  be  placed  upon  this 
contract.  It  is  contended  on  the  part  of 
John  C.  Richardson,  plaintiff  in  error,  that, 
under  the  provisions  of  the  written  contract 
signed  by  him,  he  had  the  option  to  abandon 


the  purchase  at  any  time,  upon  forfeiting 
all  money  paid  by  him  thereon;   that,  when 
he  refused  to  pay  the  contract  price  for  the 
purchase  of  these  lots,  the  contract  became 
wholly  void,  and  all  the  parties  were  released 
therefrom.    In  the  case  of  Bohart  v.  Invest- 
ment Co.,  49  Kan.  94,  30  Pac.  180;  which  was 
a  suit  upon  a  written  contract,  containing  a. 
provision  similar  to  those  now  under  consid- 
eration, it  was  there  decided:  "The  provision 
of  the  contract  making  it  null  and  void  if 
Bohart  made  default  In  payment  of  his  In- 
stallments,'or  any  Installment,  was  for  the 
benefit  of  the  investment  company.    The  com- 
pany could  have  insisted  on  this  provision, 
and  had  the  contract  annulled.    It  also  had 
the  right  or  option  to  declare  a  forfeiture  for 
the  nonpayment  of  the  installments,  or  any 
Installment;    but  it  also  could  have  waived 
that  right.    A  waiver  of  the  right  to  declare 
a  forfeiture  for  nonpayment  at  a  specified 
time  is  not  a  rescission  of  the  contract.    The  In- 
vestment company,  as  the  vendor,  is  entitled 
to  its  money  upon  the  contract,  and  the  ven- 
dee to  the  lots  therein  described.  Barrett  v. 
Dean,  21  Iowa,  423;  Sigler  v.  Wick.  45  Iowa, 
COO."    In  Wilcoxson  v.Stitt(Cal.;  1884)  4  Pac. 
629,  it  was  held  that  "where,  in  an  agreement 
for  the  sale  of  land,  the  parties  stipulate  that, 
'in  the  event  of  the  failure  to  comply  with 
the  terms  of  the  agreement,  the  vendor  shall 
be  released  from  all  obligations  to  convey, 
and  the  vendee  shall  forfeit  all  right  there- 
to, and  the  agreement  shall  be  void,'   the 
meaning  of  such  clause  is  that  such  agree- 
ment  is   void  only   at   the   election   of   the 
vendor,  who  can  avoid  it  or  enforce  it  at  his 
option."    In  the  case  of  Chambers  v.  Ander- 
son, 51  Kan.  385,  32  Pac.  1098,  the  written 
contract  contained  a  provision  similar  to  that 
now  under  consideration,  the  only  difference 
being   that   in   that  case  It  provided,    "All 
rights  and  Interest  thereby  created  or  then 
existing,  in  favor  of  or  derived  from  the  first 
party,  shall  utterly  cease  and   determine''; 
rmder  the  contract  sued  on  in  this  case  the 
words  are,  "And  all  rights  and  interest  there- 
by created  or  then  elxistlng,  in  favor  of  or  de- 
rived from  the  second  party,  shall   atterly 
cease  and  determine,"— the  only  difference  in 
the  two  clauses  being  'that  in  the  case   of 
Chambers    v.  Anderson    occurs    the    wor«ls 
"first  party,"  and  in  the  case  under  conside'r- 
atiou  occurs  th6  words  "second  party." 

It  is  insisted  that  the  case  of  Chambers  v. 
Anderson  would  be  decisive  of  this  case,  bnt 
for  the  use  of  the  word  "second,"  which  chan- 
ges the  whole  import,  meaning,  and  force  of 
the  contract,  and  changes  this  provision  from 
a  provision  for  the  benefit  of  the  vendor  into 
a  provision  for  the  benefit  of  the  vendee. 
and  In  terms  gives  the  vendee  the  right,  at 
any  time  before  final  execution  of  the  coo- 
tract,  to  refuse  any  further  performance.  In 
order  to  get  at  the  real  Intention  of  the  par- 
ties to  this  contract.  It  Is  necessary  to  c«jo- 
sider  all  parts  of  the  contract  together,  and 
get  the  real  meaning  and  purpose  of  the  Ian- 
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gnage  employed.  The  contract,  after  provid- 
ing for  tlie  execution  of  the  deed  of  warranty 
by  the  first  party,  reads:  "And  in  case  the 
second  party  sliall  fail  to  make  the  payments 
aforesaid,  and  each  of  them,  punctually,  and 
lilcewise  to  perform  and  complete  all  and 
each  of  the  agreements  and  stipulations  afore- 
said, strictly  and  literally,  without  any  fail- 
ure ot  default,  then  this  contract,  so  far  as  it 
may  bind  said  party  of  the  first  part,  shall 
become  utterly  null  and  void,  and  all  rights 
and  interests  thereby  created  or  then  exist- 
ing. In  favor  of  or  derived  from  the  second 
party,  shall  utterly  cease  and  determine." 
We  think,  by  the  language  employed  in  this 
contract,  that  "the  rights  and  Interest  derived 
from,"  would  mean  the  rights  or  interest 
;  which*  had  passed  and  been  transferred  by 
the  sale  of  the  land,  rather  than  to  the  ex- 
ecutory promise  to  pay  the  money.  In  the 
case  of  Canfleld  v.  Westcott,  5  Cow.  270, 
which  was  an  action  of  covenant,  on  articles 
of  agreement  under  seal,  to  recover  certain 
installments  of  the  purchase  money,  the  fol- 
lowing clause  In  the  articles  came  under 
consideration:  "The  said  Daniel  [the  defend- 
ant] hereby  agrees  that  should  he  fail  In 
the  performance  of  any  part  of  the  above 
covenants,  that  this  contract  shall  become 
void  and  of  no  elfect,  and  that  said  party  of 
the  second  part  [the  testator]  shall  immedi- 
ately re-enter  and  take  possession  of  said 
premises  without  hindrance  or  molestation." 
In  passing  upon  this  clause  in  the  agreement, 
the  court  says:  "The  provision  that  this 
agreement  should  be  void  was  for  the  bene- 
fit of  the  vendor,  on  the  vendee's  default 
The  vendor  might,  therefore,  consider  the 
agreement  void,  at  his  own  election,  or  affirm 
it,  and  bring  bis  action  on  the  covenant," — 
and  said  that  "this  had  been  often  so  held 
in  much  stronger  cases,  and  where  the  provi- 
sion In  the  article  was  general  and  positive, 
in  the  words  of  both  parties,  that,  if  the  ven- 
dee failed  to  perform,  the  contract  shall  be 
void."  Horton,  C.  J.,  delivering  the  (pinion  of 
the  court  in  Chambers  v.  Anderson,  supra, 
says:  "Under  the  authorities  it  was  the  inten- 
tion of  all  the  parties  to  the  written  contract, 
when  they  inserted  the  clause  permitting  the 
contract  to  be  null  and  void  upon  the  default 
of  Mary  E.  Chambers,  to  provide  a  penalty 
to  Insure  the  prompt  performance  of  the  con- 
tract by  her.  If  the  refusal  of  Mrs.  Cham- 
bers to  perform  the  terms  of  the  contract 
prevented  an  action  from  being  maintained 
thereon  as  against  her,  the  agreement  leaves 
everything  in  her  own  hands.  It  allows  her 
to  defeat  or  make  the  contract  operative  as 
may  best  subserve  her  interest,  without  any 
discretion  on  the  part  of  the  others.  It 
makes  it  binding  on  the  seller,  but  not  on 
the  buyer.  But  this  is  not  the  law.  The  pro- 
-vision  in  the  contract  permitting  It  to  be  re- 
garded as  null  and  void  could  only  be  taken 
_ndvantage  of  at  the  election  of  the  plaintiffs 
'below,  who  can  avoid  it  or  enforce  it  at  their 
option." 


The  forfeiture  clause  placed  in  this  con- 
tract was  wholly  for  the  benefit  of  the  Wood- 
lawn  Town  Company,  and  it  had  the  right  to 
waive  the  same;  and,  when  it  executed  the 
deed  of  conveyance  of  the  town  lots,  and 
tendered  it  to  the  defendant,  and  demanded 
payment  to  the  amount  due  on  the  contract, 
it  waived  the  forfeiture  clause,  and  was  en- 
titled to  recover  the  money  due  under  the 
contract,  with  the  stipulated  interest;  The 
judgment  of  the  district  court  is  affirmed. 
All  the  judges  concurring. 


(5  Kan.  APP.  2E0) 
GEORGE  V.  HUNTER. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, G.  D.    Jan.  4,  1897.) 
Court  of  Appkals — Jorisdiction. 
The  courts  of  appeals  have  no  jurisdiction 
to  review  a  judgment  rendered  in  a  civil  action 
wherein  the  amount  in  controvewy  is  less  than 
$100. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Ellsworth  county; 
W.  G.  Eastland,  Judge. 

Action  by  A.  S.  Hunter  against  H.  S.  George. 
Judgiuent  for  plaintlfiT,  and  defendant  brings 
error.    Dismissed. 

N.  Coover  and  0.  J.  Evans,  for  plaintiff  In 
error.  Lafiterty  &  Sternberg,  for  defendant  in 
error. 

CLARK,  J.  This  is  an  action  of  rn)levin, 
brought  in  the  district  court  of  Ellsworth 
county,  by  Hunter,  to  recover  from  George 
the  "undivided  two-thirds  of  six  stacks  of 
wheat,"  situated  on  a  certain  farm  in  said 
county.  The  property  in  controversy  was  duly 
delivered  to  the  plaintiff  under  the  writ  of  re- 
plevin, and  possession  retained  by  him.  There- 
after the  defendant  answered  by  general  deni- 
al, and  also  claimed  a  return  of  the  property. 
The  plaintiff  had  judgment,  and  the  defend- 
ant, George,  as  plaintiff  in  error,  brings  tlie 
case  here.  Hunter  was  a  tenant  farmer,  a  Judg- 
ment debtor,  and  the  head  of  a  family.  George 
was  a  constable,  and  by  virtue  of  an  execution 
duly  issued  to  him  had  levied  upon  this  prop- 
erty. Hunter  claimed  that  the  property  in  con- 
troversy was  exempt  to  him  from  execution, 
under  subdivisions  6  and  7  of  section  3  of  the 
act  relating  to  exemption  (Gen.  St.  par.  2998). 
The  evidence  is  uncontradicted  that  these  six 
stacks  contained  but  400  bushels  of  wheat, 
and  that  Hunter's  share  thereof  was  266% 
bushels.  The  jury  found,  and  the  plaintiff  in 
error  virtually  admits,  that, .  under  said  sub- 
division 7  and  the  evidence  adduced  upon  the 
trial,  Hunter  is  entitled  to  retain  50  bushels 
of  the  wheat  for  food  for  himself  and  family 
for  one  year;  and  the  only  contention  iqwn 
which  George  bases  his  proceedings  in  error  is 
that  the  court  erred  in  its  ruling  upon  the  ad- 
mission of  evidence  offered  tending  to  show 
that  wheat  is  a  suitable  food  for  stock,  and  in 
Instructing  the  jury  with  relation  to  tfieir  find- 
ing   from    such    evidence.   In    other    words. 
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George  contends  that  Hunter  was  entitled  to 
retain  only  50  bushels  of  this  wheat,  while  he 
should  have  been  awarded  the  return  of  the 
remaining  216%  bushels,  or  have  recovered  a 
personal  Judgment  against  Hunter  for  the  value 
thereof,  which  was  only  $S3.92.  This  amount 
Is  below  the  jurisdiction  of  this  court,  and  pre- 
cludes a  review  of  the  Judgment.  Code  Civ. 
Proc.  §  542a;  Stinson  v.  Cook,  53  Kan.  179, 
35  Pac.  1118;  Obert  v.  Banldng  Co.,  54  Kan. 
750,  39  Pac.  699.  The  petition  in  error  will  be 
dismissed.   All  the  judges  concurring. 

(B  Kan.  App.  8S0)         °°°°°^°°^ 

RANDOLPH  T.  CAMPBELL  et  al. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, O.  D.     Jan.  9,  1897.) 
Findings— Stipulation— Evidence. 

1.  Where  the  facts  on  which  the  judgment 
rests  have  been  found  at  the  time  of  the  trial, 
but  are  not  reduced  to  writing  when  judg- 
ment is  rendered,  they  may  thereafter  be  writ- 
ten out  by  the  court,  by  agreement  of  the  par- 
ties, and  filed  as  of  the  date  of  the  judgment. 

2.  Where  a  party  relies  on  an  alleged  agree- 
ment of  his  adversary,  that  findings  of  fact  may 
be  written  out  and  hied  after  the  date  of  the 
judgment,  it  cannot  be  established  by  oral  evi- 

,  deuce,  but  must  be  shown  by  the  production  of 
a  duly-recorded  order  of  court,  made  pursuant 
to  such  agreement. 

Error  from  district  court.  Cloud  county; 
F.  W.  Sturges,  Judge. 

"Not  to  be  offidaUy  reported." 

Action  by  John  F.  Randolph  against  W.  C. 
Campbell  and  the  Northwestern  Barb-Wire 
Company  to  enjoin  the  enforcement  of  an  ex- 
ecution. From  a  judgment  refusing  the  in- 
junction, plaintiff  brings  error.     Affirmed. 

Theo.  Laing,  for  plaintiff  in  error.  Ken- 
nett.  Peck  &  Matson,  for  defendants  in  er- 
ror. 

CLARK,  J.  But  two  questions  are  pre- 
sented for  our  consideration  by  the  record  in 
this  case.  The  first  is  as  to  whether  the  de- 
fendants in  error  are  bound  by  the  special 
findings  of  fact  which  were  reduced  to  writ- 
ing, and  filed  nearly  one  year  after  the  de- 
cision and  judgment  were  rendered.  The 
other  is  as  to  whether  the  court's  conclusions 
of  law  are  warranted  by  such  findings.  Not- 
withstanding the  Journal  entry  which  pur- 
ports to  recite  the  proceedings  which  were 
had  in  this  case  on  February  2,  1893,  inakes 
no  reference  to  an  agreement  or  order  that 
findings  of  fact  and  of  law  should  thereafter 
be  reduced  to  writing,  the  trial  court,  on 
January  2,  1804,  heard  a  motion,  filed  on 
behalf  of  the  plaintiff  in  error,  that  such  find- 
ings be  filed,  and  journal  entry  of  proceed- 
ings and  judgment  entered  as  of  February 
2,  1893;  and  the  court,  upon  bearing,  found 
that,  after  the  Judgment  had  been  rcndere<I 
in  the  case,  the  parties  agreed  in  open  court, 
and  it  was  ordered,  that  the  court  "should 
put  the  facts  and  law  as  so  found  in  writ- 
ing," etc.,  and  accordingly  proceeded  to  file 
eight  specific  findings  of ,  fact,  covering  ten 
typewritten  pages,  which  included  copies  of 


the  judgment  originally  rendered  against 
Wells  and  Randolph,  and  as  subsequently 
modified,  the  order  of  sale,  an  opinion  filed 
by  the  supreme  court  (28  Pac.  170)  reviewing 
the  modified  judgment,  the  mandate  Issued 
by  said  court,  the  proceedings  of  the  dis- 
trict court  in  pursuance  thereof,  and  the  ex- 
ecution the  levy  of  which  the  plaintiff  la  er- 
ror seeks  to  enjoin.  Whether  any  evidence 
was  introduced  upon  the  hearing  of  the  mo- 
tion on  January  22,  1894,  with  reference  to 
any  prior  agreement  or  order  that  fladingy 
of  fact  and  of  law  should  be  reduced  to  writ- 
ing, or  whether  the  ruling  of  the  court  upon 
such  motion  waa  based  wholly  upon  the  rec- 
ollection of  the  court  as  to  what  had  trans- 
pired upon  the  trial,  nearly  one  year  prior 
thereto,  is  not  disclosed  by  the  record  t>efore 
us.  There  can  be  no  question  but  that,  un- 
der the  law,  findings  of  fact  upon  which  a 
judgment  is  rendered  must  be  made  prior 
to  the  rendition  of  the  judgment;  otherwise, 
they  are  of  no  avalL  The  judgment  must 
rest  upon  the  facts  which,  at  the  time  of 
the  trial,  are  found  to  exist.  If  these  facts 
as  so  found  by  the  court  are  not  reduced  to 
writing  at  the  time  the  decision  is  made, 
and  all  parties  to  the  action  voltmtarily 
agree  that  the  same  may  thereafter  be  writ- 
ten out  by  the  court,  and  filed  as  of  the  par- 
ticular date  when  tl\e  decision  was  made,  we 
see  no  objection  thereto.  But  where  a  par- 
ty relies  upon  an  alleged  agreement  made 
by  his  adversary,  that  findings  of  fact  may 
be  written  out  and  filed  subsequent  to  the 
date  of  the  rendition  of  the  judgment,  he 
should  not  be  permitted  to  offer  proof  there- 
of in  any  other  manner  than  by  the  produc- 
tion of  a  duly-recorded  order  of  the  court, 
made  pursuant  to  such  agreement.  The 
court  certainly  had  no  power  to  determine 
this  disputed  question  of  fact  without  bear- 
ing evidence  thereon;  and,  as  above  stated, 
we  think  the  policy  of  the  law  would  pre- 
clude the  admission  of  oral  testimony  to 
show  that  such  an  agreement  was.  in  fact, 
made. 

Having  reached  this  conclusion,  it  becomes 
unnecessary  to  decide  as  to  whether  the  jwe- 
tended  findings  of  fact  warrant  the  condn- 
sions  of  law  drawn  therefrom,  or  support  the 
judgment  rendered.  Still,  we  may  be  per- 
mitted to  add  that,  after  a  careful  examina- 
tion of  these  pretended  findings  of  fact,  we 
cannot  say  that  the  plaintiff  was  entitled  to 
an  injunction.  The  court  did  not  find  all 
the  facts,  which  are  necessary  to  be  consid- 
ered in  determining  the  question  then  before 
it  It  is  clear  from  an  examination  of  the 
opinion  filed  by  the  supreme  court,  and 
which  constitutes  a  part  of  the  findings  of 
fact,  that,  if  the  record  then  before  that  conrt 
correctly  recited  the  modified  Judgment 
which  was  there  sought  to  be  reversed,  the 
honorable  commissioner  who  prepared  the 
opiuion  failed  to  comprehend  the  facts  as 
disclosed  by  such  record.  But  it  is  also  evi- 
dent that  the  supreme  court  did  not  Intend 


Digitized  by 


Google 


Kan.) 


THOS.  KANE  A  CO.  y.  SCHOOL  DIST.  NO.  112. 


561 


to  afDi-m  the  modified  Judgment,  but,  rather, 
to  bold  that  as  the  plaintiff  In  that  action 
had  sought  to  hold  Randolph  on  his  assump- 
tion of  the  Wells  mortgage,  and  as  Randolph 
had  conveyed  the  mortgaged  premises  to 
Nye,  with  covenants  of  general  warranty, 
eqiilty  .would  require  that,  before  resorting  to 
a  sale  of  the  mortgaged  premises,  the  plain- 
tiff should  be  compelled  to  protect  the  other 
defendants,  by  first  attempting,  through  the 
levy  of  an  execution,  to  collect  from  Randolph 
the  amount  of  the  judgment  against  him, 
and,  if  successful,  apply  the  same  in  satisfac- 
tion of  the  Wells  mortgage,  payment  of 
which  Randolph  had  assumed.  The  record 
shows  that,  at  the  sale,  the  property  failed  to 
bring  sufficient  to  satisfy  both  mortgages; 
and,  in  order  that  interests  of  Nye  should  be 
fully  protected,  his  grantor  in  the  warranty 
deed  should  be  required  to  pay  the  judgment 
of  M62.25,  whicn,  under  the  modified  'judg- 
ment, was  declared  a  prior  Uen  to  that  of  the 
Nye  judgment  Under  these  circumstances, 
It  would  not  be  equitable  to  allow  the  In- 
junction. We  cannot  say  that  the  court 
erred  in  its  conclusions  of  law,  and  the  judg- 
ment will  be  affirmed.  All  the  judges  con- 
curring. 

(5  Kan.  App.  252) 

BANK  OF  GLASCO  v.  MARSHALL,  Sheriff. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, 0.  D.    Jan.  4,  1887.) 
Plbaoino— Objections  Waived. 
Where  the  defendant  fails  to  demur  to  a 
petition,    bat   answers,    and    at    the    trial    ob- 
jects to  the  introduction  of  evidence  upon  the 
ground    that   the   petition   fails   to   state   facts 
sufiicient  to  constitute  a  cause  of  action,  such 
petition  will  be  construed  so  as  to  uphold  the 
plaintiff's  cause  of  action,  if  possible. 
(Syllabus  by  the  Court) 

Error  from  district  court  Cloud  county; 
F.  W.  Sturges,  Judge. 

Action  by  the  Bank  of  Glasco  against  Ed- 
ward Marshall,  sheriff  of  Cloud  county, 
Kan.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

A.  H.  Ellis  and  F.  T.  Bumham,  for  plain- 
tiff  in  error.  W.  H.  Savary,  A  L.  Wllmoth, 
and  L.  J.  Crans,  for  defendant  in  error. 

GILKBSON,  P.  J.  The  only  question  pre- 
sented is,  does  the  petition  filed  herein  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion? This  we  must  answer  in  the  affirm- 
ative. It  is  well  settled  in  this  state  that 
■where  a  defendant  does  not  demur  to  a 
petition,  but  answers,  and  at  the  trial  ob- 
jects to  the  introduction  of  evidence  upon 
the  ground  that  the  petition  fails  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, the  petition  will  be  construed  so  as  to 
uphold  it,  if  possible.  No  demurrer  was 
filed  in  this  case,  nor  was  any  motion  pre- 
sented to  have  the  petition  made  more  def- 
inite and  certain.  "In  the  absence  of  a 
47P,-36 


demurrer  and  motion,  the  allegations  of  a 
petition  will  be  construed  libei-ally,  and, 
unless  there  is  a  total  omission  to  allege 
some  material  fact  which  is  essential,  a  pe- 
tition will  be  held  good."  Railway  Co.  v. 
Stone,  64  Kan.  95,  37  Pac.  1012;  Robbins  v. 
Barton,  50  Kan.  125,  31  Pac.  086;  State  v. 
School  Dist,  34  Kan.  237,  8  Pac.  208;  Bierer 
V.  Fretz,  32  Kan.  338,  4  Pac.  284;  Grand- 
staff  y.  Brown,  23  Kan.  178;  Polster  v. 
Rucker,  16  Kan.  116;  Moody  v.  Arthur,  Id. 
426;  Barkley  v.  State,  16  Kan.  107;  Mitch- 
ell V.  Mllhoan,  11  Kan.  617;  Insurance  Co. 
V.  Barnes,  2  Kan.  App.  642,  42  Pac.  938. 
And  from  an  examination  of  the  petition 
in  this  case,  we  cannot  say  it  Is  defective. 
The  other  proposition  urged  In  this  case 
we  do  not  think  proper  to  decide  at  this 
time.  It  depending  entirely  upon  what  state 
of  facts  Is  shown  to  exist  under  the  testi- 
mony In  the  case  upon  a  trial  thereof.  The 
judgment  will  be  reversed,  and  cause  re- 
manded for  new  trlaL  All  the  judges  con- 
curring. 


(5  Kan.  App.  260) 
THOS.  KANE  &  CO.  v.  SCHOOL  DIST.  NO. 

112  OF  OSBORNE  COUNTY. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment 0.  D.    Jan.  4,  1897.) 
ScBooL  District  —  Contracts  —  Review  os  Ap- 
peal— Limitation. 

1.  The  officers  of  a  school  district,  acting  sep- 
arately, and  not  as  a  district  board,  cannot  make 
a  contract  that  will  be  binding  upon  the  school 
district 

2.  Evidence  examined,  and  held  to  sustain  the 
jndKment 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Osborne  coimty; 
Cyrus  Heren,  Judge. 

Action  by  Thoe.  Kane  &  Co.  against  school 
district  No.  112.  Judgment  for  defendant. 
Plaintiff  brings  error.    Affirmed. 

J.  K.  Mitchell,  for  plaintiff  in  error.  Robin- 
son &  McBride,  for  defendant  In  error. 

CLARK,  J.  On  October  25,  188C,  a  certain 
contract  In  vn-itlng  was  entered  into  between 
Thos.  Kane  &  C!o.,  who  are  therein  referred  to 
as  "party  of  the  first  part"  and  E.  R.  Hahn, 
J.  H.  Murphy,,  and  William  B.  Ralston,  who 
are  therein  designated  as  "parties  of  the  sec- 
ond part,"  by  the  terms  of  which  Kane  & 
Co.  sold  to  Hahn,  Murphy,  and  Ralston  cer- 
tain school  furniture  at  the  agreed  price  of 
$100.  The  furniture  mentioned  in  this  con- 
tract was  received  by  school  district  No.  112  of 
Osborne  county  some  time  In  the  year  1886, 
and  on  December  10th  of  that  year  W.  R. 
Ralston,  as  clerk,  and  J.  H.  Murphy,  as  di- 
rector, executed  and  delivered  to  Kane  &  Co. 
a  warrant  on  the  treasurer  of  said  school  dis- 
trict for  $100,  payable  on  or  before  January  1, 
1889,  with  interest  at  the  rate  of  8  per  cent, 
per  annum  from  date  until  paid.  On  March 
1,  1889,  a  similar  warrant  was  issued  by 
Ralston  and   Murphy,  as  clerk  and   director, 
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respectively,  ou  the  treasurer  of  said  school  dis- 
trict, for  ?117,  with  8  per  cent.  Interest,  paya- 
ble on  or  before  March  1,  1890;  and  on  July 
1,  1890,  one  W.  S.  Mayfleld  and  said  Murphy, 
as  clerk  and  director,  respectively,  executed  a 
similar  warrant  on  the  treasurer  of  said  school 
district  for  $130.31,  with  8  per  cent,  interest, 
iwyable  on  or  before  July  1,  1891.  Kane  & 
Co.  not  having  received  payment  for  said 
school  furniture,  brought  this  action  against  the 
.school  district.  The  amended  petition  con- 
tained four  counts,  the  first  of  which  recited 
the  original  contract  for  the  purchase  of  the 
school  furniture,  and  charged  that  the  same 
was  executed  by  the  school  district;  that  the 
goods  had  been  delivered  thereunder,  but  that 
the  same  had  not  been  paid  for;  and  that  the 
district  was  indebted  to  the  plaintiff,  under 
that  coimt,  in  the  sum  of  $100  and  interest 
from  October  10,  1886,  at  8  per  cent  In  the 
remaining  counts  a  recovery  was  sought  upon 
the  several  warrants  above  mentioned,  each 
count,  however,  specifying  that  the  warrant 
therein  sued  on  represented  the  or'ginal  Indebt- 
edness in  favor  of  Kane  &  Co.  for  the  purchase 
of  school  fimilture;  that  each  was  a  renewal 
of  the  one  previously  maturing,  and  was  exe- 
cuted in  pursuance  of  an  agreement  to  ex- 
tend the  time  of  payment  of  the  indebtedness 
in  favor  of  Kane  &  Co.  The  petition  closed 
with  a  prayer  for  judgment  for  $130.31,  with 
interest  thereon  at  8  per  cent,  from  July  1, 
1890,  the  date  of  maturity  of  the  warrant  ex- 
ecuted July  1,  1889,  and  set  out  in  the  fourth 
count.  The  defendant  filed  a  duly-verified  an- 
swer, containing  a  general  denial  of  the  allega- 
tions of  the  petition,  and  also  specific  denials 
of  the  execution  by  the  school  district  of  any 
of  the  warrants  mentioned  in  the  petition,  or 
that  It  agreed  to  pay  any  sum  to,  or  that 
It  had  had  any  dealings  whatever  with  the 
plaintiff.  The  reply  alleged  that  the  school 
district  had  retained  and  used  the  furniture 
in  the  schoolhouse  since  soon  after  the  date 
of  the  original  contract,  and  had  neither 
paid  for  nor  offered  to  return  the  same;  that 
it  had  ratified  the  acts  of  the  school-dis- 
trict board  and  its  officers  In  making  the 
original  purchase,  and  In  the  execution  of 
the  several  warrants;  and  that  It  was  there- 
fore estopped  from  denying  its  liability  to  the 
plaintiff.  A  demurrer  to  the  reply  having  been 
overruled,  a  trial  was  had  before  the  court,  a 
jury  being  waived.  The  court  found  that  the 
several  warrants  were  executed  by  the  derk 
and  director,  but  without  any  authority  there- 
for from  either  the  district  board  or  the  school 
district;  that  no  ratification  of  these  imau- 
thorized  acts  of  the  clerk  and  director  had  been 
shown;  that  the  consideration  for  the  warrants 
was  the  previous  receipt  of  certain  school  fur- 
niture In  the  year  1886;  and  that  the  school 
district  had  retained  and  had  not  offered  to 
surrender  the  same  to  the  plaintiff;  and  that, 
as  this  action  was  not  commenced  until  August 
10,  1892,  more  than  five  years  had  elapsed 
since  a  cause  of  action  would  have  accrued 
upon  the  original  contract  of  purchase.    Upon 


these  findings  the  court  held  that  the  plaintiff 
was  not  entitled  to  recover. 

It  appears  to  us  that  it  is  necessary  to  con- 
sider but  one  question  in  this  case:  Was  the 
cause  of  action  barred  by  the  statute  of  limita- 
tions? The  original  contract  was  entered  into 
between  Kane  &  Co..  and  certain  individuals 
who  constituted  the  district  board  of  adioc4 
district  No.  112.  By  the  terme  of  this  contract 
these  individuals  agreed  that  they  would  either 
pay  the  contract  price  for  the  fumltore  in 
cash  on  receipt  of  goods,  or  secure  such  pay- 
ment by  the  delivery  to  Kane  &  Co.  of  a  1^1 
school  warrant  due  January  1,  1830,  bearing 
8  per  cent  interest  They  received  the  fur- 
niture and  delivered  It  to  the  school  district 
in  1886.  Neither  the  parties  who  purchased  it 
nor  the  school  district  which,  at  the  com- 
mencement of  this  action,  had  had  the  nse  of 
It  more  than  five  years,  had  paid  for  it  There 
had  been  neither  a  partial  payment  of  principal 
or  interest  nor  a  written  promise  on  the  part  of 
the  school  district  to  pay  the  same;  aor  had 
there  been  "a  written  acknowledgment  of  an 
existing  liability,  debt,  or  claim"  In  favor  of 
the  plaintiff.  Hence,  under  the  statute,  an  ac- 
tion could  not  be  maintained  on  the  contract 
mentioned  hi  the  first  count,  even  had  the 
school  district  been  originally  liable  for  the 
contract  price,  or  for  the  value  of  the  property 
retained  and  used  by  it  The  court,  upon  con- 
flicting evidence,  found  that  the  district  board 
bad  not  authorized  the  issuance  of  any  of 
these  warrants,  and  that  neither  the  board  nw 
school  district  had  ratified  the  action  of  the  dis- 
trict ofiicers  in  Issuing  the  same.  This  comt  is 
bound  by  these  findings,  and  the  judgment 
must  be  affirmed.   All  the  judges  concurring. 


(6  Kan.  App.  SW) 
SHOCKEY  et  al.  t.  AKEY. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment C.  D.    Jan.  4,  1807.) 
Review  on-  Appeal. 
Where  the  issues  of  fact  have  beea  p«ase4 
upon  by  the  jury,  and  their  special  findinss  and 
general  verdict  are  supported  by  the  evidence, 
they  will  not  be  disturbied. 
(Syllabus  by  the  Court) 

Error  from  district  court  Dickinson  coun- 
ty; James  Humphrey,  Judge. 

Action  by  E.  A.  Akey  against  Shockey  Jt 
Co.  Judgment  for  plaintiff.  Defendants 
bring  error.     Affirmed. 

John  H.  Mahan,  for  plaintiffs  In  error.  J. 
P.  Campbell  and  Stambaugh  &  Hurd,  for 
defendant  in  error. 

GILKESON,  P.  J.  We  have  carefnUy  ex- 
amined the  record  in  this  case,  and  find 
no  material  error.  The  Issues  are  purely 
of  fact  and  have  been  passed  upon  t>y  the 
jury;  and  we  are  satisfied  that  the  verdict 
is  sustained  by  the  evidence,  and,  under  the 
rule  80  well  established  In  this  state,  it  wRl 
not  be  disturbed.  The  plaintiffs  In  ^roc 
contend,  however,   that  the  court  erred   in 
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Its  Instructions  glren  and  refused,  but  hare 
failed  to  comply  witli  the  rules  In  setting 
out  the  instructions,  or  proof  thereof,  com- 
plained of.  But  an  examination  of  them 
as  a  whole  fails  to  disclose  any  error.  On 
the  contrary,  we  think  they  covered  all  the 
questions  in  the  case,  were  in  accord  with 
the  testimony,  and  fully  and  fairly  present- 
ed the  law  of  the  case. 

While  It  is  true  that  some  of  the  testi- 
mony admitted  over  the  objection  of  the  de- 
fendants, and  now  complained  of,  is  close 
to  the  line,  yet  it  Is  quite  evident  that  the 
Jury  did  not  consider  such  testimony  in 
arriving  at  their  verdict,  and  we  fall  to  see 
how  the  defendant  was  prejudiced  thereby. 
The  same  verdict  might  have  been  rendered 
if  all  such  testimony  bad  been  excluded. 
The  Judgment  in  this  case  will  be  affirmed. 
All  the  Judges  concurring. 


(5  Kan.  App.  26S) 

UNION  PAC.  RY.  CO.  v.  BAKER. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.    Jan.  11,  1897.) 
Judgment  of  Sister  State— Res  Judicata— Gar- 
nisHMENT- Conflict  of  Laws. 

1.  A  jndfnnent  rendered  by  a  court  of  anoth- 
er state,  having  jurisdiction  of  the  parties  and 
the  subject-matter,  may  be  pleaded  as  a  bar 
to  the  further  prosecution  of  an  action  for  the 
same  cause  in  this  state,  notwithstanding  the 
latter  action  was  pending  prior  to  the  rendi- 
tion of  such  judgment. 

2.  When  an  employer  has  been  duly  garnished 
and  held  liable  in  another  state,  and  has  paid 
as  garnishee  a  debt  due  a  resident  of  this  state, 
he  may  interpose  snch  garnishment  proceedings 
and  payment  in  bar  of  the  prosecution  of  an- 
other action  for  the  same  debt  in  this  state, 
aithouKb  by  the  laws  of  this  state  such  debt  is 
exempt  from  garnishment. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Geary  cotlhty; 
James'  Humphrey,  Judge. 

Action  In  Justice  court  by  M.  S.  Baker 
against  the  Union  Pacific  Railway  Company 
for  wages.  There  was  a  Judgment  for  plain- 
tiff, and  on  appeal  to  the  district  court  he 
again  recovered  Judgment,  and  defendant 
brings   error.    Reversed. 

A.  L.  Williams,  N.  H.  Loomls,  and  R.  W. 
Blair,  for  plaintiff  in  error.  Thos.  Dever, 
for  defendant  in  error. 

GILKESON,  P.  J.  In  May,  1803,  M.  S. 
Baker,  the  defendant  in  error,  was  employed 
by  the  railway  company,  plaintiff  in  error, 
aa  a  carpenter,  and  during  said  month  per- 
formed the  work  required  of  him  for  21  days 
at  $2.50  per  day,  and  was  entitled  to  receive 
from  the  company  the  sum  of  J52.50.  Dur- 
ing said  montb,  and  at  all  subsequent  times 
hereinafter  mentioned,  he  was  a  resident  of 
the  state  of  Kansas,  and  a  married  man. 
On  the  31st  day  of  May,  1893,  the  plaintiff 
In  error  was  served  with  garnishment  sum- 
mons, Issued  by  F.  L.  Ferris,  a  Justice  of  the 
peace  of  Sioux  City,  Woodbury  county,  state 


of  Iowa,  in  an  action  pending  before  said 
Justice  of  the  peace.  In  which  one  A.  H.  Wil- 
lard  was  plaintiff,  and  the  said  defendant 
in  error,  M.  S.  Baker,  was  defendant  The 
plaintiff  In  error  railway  company  answered 
as  garnishee  in  that  action,  admitting  an  in- 
debtedness of  $52.10;  and  on  the  12th  day  of 
August,  1893,  judgment  was  rendered  in  the 
above  case  against  M.  S.  Baker  for  the  sum 
of  $43.00,  and  costs,  $8.20,  and  also  against 
the  Union  Pacific  Railway  (Company  as  gar- 
nishee In  the  sum  of  $52.10.  This  amount 
was  by  the  railway  company  paid  into  the 
Justice  court  As  soon  as  the  company  re- 
ceived notice  of  the  pendency  of  this  action 
against  Baker,  they  notified  him,  and  also  of 
tbe  service  of  the  garnishment  summons. 
After  this  action  bad  been  commenced  in 
Iowa,  and  on  tbe  3d  day  of  July,  1893,  M. 
S.  Baker  began  an  action  against  tbe  railway 
company  before  J.  R.  Grant,  a  Justice  of  the 
peace  of  Junction  City  township,  Geary  coun- 
ty, Kan.,  to  recover  of  it  the  sum  of  $52.50 
for  work  and  labor  performed  as  carpenter, 
alleging  in  his  bill  of  particulars,  among 
other  things,  that  the  contract  of  employ- 
ment between  him  and  the  railroad  company, 
imder  which  said  work  was  performed,  was 
entered  Into  In  the  state  of  Kansas,  and  the 
work  was  done  In  the  state  of  Kansas,  and 
waa  to  be  paid  for  In  the  state  of  Kansas. 
On  the  6th  day  of  July,  1893.  the  railway 
company  not  nppearlng,  the  Justice  of  the 
peace  rendered  Judgment  against  it  In  tbe 
sum  of  $52.68.  On  the  10th  day  of  July, 
1883,  the  railway  company  filed  its  appeal 
bond  with  tbe  Justice  of  tbe  peace,  and  per- 
fected its  appeal;  and  on  tbe  14th  day  of 
July,  1893,  the  transcript  and  papers  belong- 
ing to  said  case  were  filed  with  the  clerk  of 
the  district  court  of  Geary  county,  Kan.  On 
August  1,  1883,  and  during  the  session  of  the 
district  court  of  said  county,  upon  motion 
of  the  plaintiff,  M.  S.  Baker,  tbe  defendant 
was  required  to  file  an  answer,  or  bill  of  par- 
ticulars, setting  forth  Its  defense,  which  was 
done  on  the  11th  day  of  September,  1803; 
said  answer  setting  up  the  garnishment  pro- 
ceedings and  Judgment  In  Iowa  as  a  bar  to 
the  further  presecution  of  this  action.  Is- 
sues having  been  joined  upon  said  answer, 
a  trial  thereof  was  had  on  October  30.  1893, 
by  the  court,  a  jury  being  waived,  resulting 
in  a  Judgment  in  favor  of  Baker  and  against 
the  railway  company  for  the  amount  of  his 
claim. 

The  principal  question  Involved  in  this  case 
is  as  to  the  validity  and  effect  of  the  Judg- 
ment rendered  by  tbe  Iowa  justice  of  the 
peace,  and  the  case  has  been  appealed  to  this 
court  (there  being  less  than  $100  Involved), 
for  the  reason  that  a  question  arises  under 
section  1,  art.  4,  Const.  U.  S.,  which  provides: 
"Full  faith  and  credit  shall  be  given  In  each 
state  to  the  public  acts,  records  and  judicial 
proceedings  of  every  other  state."  Some 
question  has  been  raised  as  to  the  jurisdic- 
tion of  the  Iowa  Justice  of  tbe  peace  to  ren- 
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tier  the  Judgment  pleaded.  While  the  rec- 
ord is  not  as  full  and  clear  upon  this  proposi- 
tion as  it  might  be,  and  while  there  may  be 
some  room  for  doubt  whether  the  Iowa  jus- 
tice had  jurisdiction  of  the  railway  company 
as  garnishee,  we  think  there  Is  sufSclent  in 
the  record  to  show  prima  facie  that  the  nec- 
essary facts  existed  to  give  Jurisdiction  both 
of  the  defendant  and  of  the  garnishee. 

It  Is  further  contended  by  counsel  for  the 
defendant  in  error  that,  as  the  Iowa  judg- 
ment was  not  rendered  until  after  the  com- 
mencement of  this  action,  it  cannot  be 
pleaded  as  a  bar  to  the  prosecution  of  this 
case.  With  this  contention  we  cannot  agree. 
If  the  proceedings  in  Iowa  were  valid,  and 
an  order  or  judgment  was  there  made  on 
the  garnishee  before  the  trial  of  this  case 
in  the  district  court  of  Geary  county,  we 
think  It  would  be  a  bar  to  further  prosecu- 
tion of  the  case.  Of  course,  the  mere  pend- 
ency of  an  action  for  the  same  cause  of 
action  In  another  state  is  not  a  bar  to  an 
action  in  this  state;  but,  as  we  understand 
the  rule.  If  a  judgment  is  rendered  In  the 
other  state,  the  judgment  first  rendered 
may  be  interposed  as  a  bar  to  the  further 
prosecution  of  another  action.  By  the  ap- 
peal taken  from  the  judgment  rendered  by 
the  justice  of  the  peace  of  Geary  county  by 
the  railroad  company,  the  case  was  trans- 
ferred to  the  district  court  for  trial  de  novo, 
and  stood  there  the  same  as  if  originally 
commenced  In  that  court;  nor  is  it  tried 
there  on  the  defense  to  the  judgment  of  the 
justice,  but  on  defenses  to  the  cause  of  ac- 
tion. If  valid,  the  Iowa  judgment  merged 
the  cause  of  action,  and  must  be  a  bar  to 
a  further  prosecution  of  a  case  based  on  the 
original  cause  of  action  In  this  state.  "Al- 
though a  suit  Is  not  abated  by  reason  of  the 
pendency  of  another  suit  between  the  same 
parties  and  for  the  same  cause  of  action 
in  another  of  the  United  States,  still  a  judg- 
ment rendered  In  one  state  by  a  court  hav- 
ing Jurisdiction  of  the  suit  will  operate  as 
a  merger  of  the  cause  of  action,  and  be  a 
bar  to  the  further  prosecution  of  a  suit  in 
another  state  between  the  same  parties  upon 
the  same  claim.  The  defendant,  a  citizen 
of  New  Hampshire,  was  sued  simultane- 
ously by  the  plaintiffs  both  In  New  Hamp- 
shire and  in  Vermont  upon  the  same  cause 
of  action.  In  each  suit  the  property  of  the 
defendant  in  the  state  In  which  the  action 
was  brought  was  attached,  but  the  attach- 
ment in  New  Hampshire  was  subject  to 
several  prior  attachments  of  other  credit- 
ors. The  plaintiff  obtained  a  judgment  In 
the  New  Hampshire  suit,  which,  however, 
had  not  been  paid.  Held,  that  the  recovery 
of  the  judgment  in  New  Hampshire  was  a 
bar  to  the  further  pro-iecution  of  the  suit 
in  this  state."  McGilvray  v.  Avery,  30  Vt. 
;  7)38.  "Parties  having  a  judgment  in  anoth- 
er state,  legally  rendered  by  a  court  of  com- 
mon-law Jurisdiction,  cannot  maintain  an 
action  in  this  state  on  the  original  debt  or 


cause  of  action.    The  effect  of  a  common- 
law  judgment  is  practically  to  destroy,  so 
long  as  it  exists,  the  grounds  upon  which  it 
rests.    The  plaintiffs  brought  suit  in  the 
supreme  court  of  the  state  of  New  York  to 
recover  a  debt  claimed  to  be  due  from  the 
defendants,  and  afterwards  brought  suit  in 
the  circuit  court  of  Essex  county,  in  this 
state,  against  the  defendants  for  the  same 
cause  of  action,  pending  which  last  suit  the 
plaintiffs  obtained  a  Judgment  in  the  state 
of  New  York.     This  judgment  operates  aa 
a  merger  of  the  original  debt,  and  may  be 
pleaded  In  bar  of  the  suit  brought  m  this 
state."     Barnes  v.  Gibbs,  31  N.  J.  Law,  317. 
"The  pendency  of  another  suit  for  the  same 
cause  of  action  may  be  pleaded  in  abate- 
ment  of  a   suit   subsequently    commenced, 
but  the  converse  of  the  proposition  does  not 
•  hold  true.     The  original  or  first  suit  cannot 
be  abated  by  a  plea  that  another  action  for 
the  same  cause  was  afterwards  commen- 
ced.    Renner  v.   Marshall,   1   Wheat.   215. 
But   this   doctrine    does   not   overturn    the 
plea.    The  defendant  does  not  set  up  mat- 
ter In  abatement,  but  in  bar  of  the  action. 
He  does  not  plead  the  pendency  of  another 
suit,   but  a  judgment  rendered.     The   plea 
does  not  go  to  the  form  of  the  remedy,  bat 
to  the  right  of  the  plaintiff.    It  shows  that 
the  cause  of  action  which  the  plaintiff  once 
had  is  gone  forever.    I  can  see  no   good 
reason  why  the  defendant  should  not  be  at 
liberty  to  set  up  this  as  well  aa  any  other 
bar  to  the  further  maintenance  of  the  ac- 
tion which  may  have  arisen  since  brought. 
It  is  true  that  he  might  have  pleaded  ia 
abatement  before  the  Justice,  but  the  omis- 
sion to  do  so  cannot  be  construed   into  a 
waiver  of  the  right  to  set  up  matter  in  bar 
which  had  not  then  arisen.    He  has  omitted 
no  «pportunity  of  pleading  the  trial  and  the 
Judgment  before  the  Justice,  and  that  judg- 
ment Is  none  the  less  conclusive   because 
the  defendant  might  have  got  rid  of  the  ac- 
tion in  another  way.     If  the  plalntUT   had 
recovered   on  the  former  trial,    he   vrouU 
hardly  think  of  maintaining  this  action.    It 
would  be  giving  blm  two  Judgments  against 
the  same  party  for  one  debt    But  the  ques- 
tion now  is  the  same,  in  principle,    as   it 
would  be  if  the  plaintiff  had  recovered  be- 
fore the  justice.    The  original  cause  of  ac- 
tion Is  merged  and  gone,  not  because  the 
one  party  or  the  other  prevailed  on  the  for- 
mer trial,  but  because  the  right  has    been 
tried  and  adjudged  one  way  or  the  other." 
NIcholl   V.   Mason,   21   Wend.  339.    To    the 
same  effect  are,  Rogers  v.  Odell,  39  N.  B. 
457;  Baxley  v.  Linah,  16  Pa.  241;  U.    S.  ▼. 
Dewey,  6  Biss.  503,  Fed.  Cas.  No.  14,956. 

The  other  question  involved,  and  the  only 
one  which  gives  this  court  jurisdiction  ts 
review  the  Judgment,  is  as  to  the  effect 
which  should  be  given  to  the  Iowa  Jud^ 
ment.  The  law  Is  well  settled  that  the 
judgment  of  a  justice  of  the  peace  is  -srtth- 
in   the  constitutional  provision    before    ce- 
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ferred  to,  and  that,  when  snch  Judgment  Is 
proven  by  competent  evidence  In  an  action 
pending  In  another  state,  the  pame  faith 
and  credit  must  be  given  to  it  as  would  be 
given  by  the  courts  of  the  state  wherein  it 
was    rendered.     We    think,    therefore,    it 
necessarily  follows  tliat  the  question  now 
.before  us  must  be  considered  in  the  same 
■way  as  If  the  present  action  was  pending 
in  a  court  of  Iowa,  and  the  judgment  of  the 
Justice  of  the  peace  which  is  set,  up  in  this 
case  was   therein  pleaded  as  a  bar  to  a 
second  action.    The  record  shows  that  the 
garnishee  set  up  the  fact  In  the  proceedings 
before  the  Iowa  Justice  that  the  money  due 
Baker  was  exempt  under  the  laws  of  the 
«tate  of  Kansas,  of  which  he  was  a  resi- 
dent, and  that  it,  without  delay,  gave  no- 
tice to  Baker  of  the  pendency  of  said  ac- 
tion  and    garnishment    proceedings.    The 
qnestlon,   then,    resolves    Itself    into    this: 
When   a   debtor  has  been   garnished   and 
compelled  to  pay  a  debt  in  another  state,  in 
accordance  with  the  laws  of  such  state,  can 
he  be  called  upon  to  again  pay  the  same 
debt  to  his  creditor  in  this  state,  by  the  laws 
of  which  such  debt  was  exempt  from  legal 
process?     In  Iowa  there  was  no  exemption, 
and  the  rights  of  the  defendant  In  that  ac- 
tion, which  he  might  have  claimed  under 
the  exemption  laws  of  Kansas,  were  dis- 
regarded.   We  do  not  see,  on  principle,  why 
the  defense  made  in  this  case  should  not 
be    maintained.    The    company    was  com- 
pelled by  due  process  of  law  to  pay  the 
debt  for  which  this  action  was  brought,  and 
there  is  no  reason  or  justice  in  requiring 
them  to  pay  the  same  again.    In  accord- 
ance with  the  laws  of  another  state,  this 
debt  has  been  attached  and  appropriated 
to  the  payment  of  the  debts  owing  by  this 
plaintifF  there.   This,  In  our  opinion,  should 
satisfy  any  liability  of  the  defendant  in  this 
action;  and  this,  we  think,  is  sustained  by 
authority.    Railway  Co.  v.  Gough,  33  Kan. 
1.  10  Pac.  89;   Railroad  Co.  v.  May,  25  Ohio 
St.  347;   Allen  v.  Watt,  79  111.  284;  Railroad 
Co.  V.  Crane,  102  111.  248;    Mooney  v.  Rail- 
road Co.,  60  Iowa.  346,  14  N.  W.  343;  Brad- 
street  V.  Chirk,  65  Iowa,  670,  22  N.  W.  919; 
Garlty  v.  Glgie,  130  Mass.  186;    Baxley  v. 
Llnah,  16  Pa.  St  241. 
The  Judgment  will  be  reversed,  and  case 
.  remanded   for  further  proceedings    In   ac- 
cordance with  the  views  expressed  herein. 
All  the  Judges  concurring. 

(3  Kan.  App.  606) 

NEWELL,  County  Surveyor,  et  al.  v, 
DANIELS  et  al.i 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, W.  D.    Jan,  4,  1897.) 

JUBISDICTIOS  OF  COUKT  OP  APPEALS— ACTION  CoS- 

CERSiNo  Real  Estate. 
1.  Where  the  record  fails  to  disclose,  and  It 
ia  not  otherwise  shown,  that  the  amount  or  val- 


'  Rehearing  denied. 


ne  In  controversy,  exclusive  of  costs,  exceeds 
$100,  this  court  has  no  jurisdiction  of  the  ac- 
tion, and  the  certificate  of  the  trial  judge  can- 
not be  considered  as  establishing  this  fact. 

2.  To  establish  jurisdiction  under  the  excep- 
tions mentioQed  in  paragraph  4li-12,  Gen.  St. 
1880,  if  the  amount  is  less  than  $100,  two  things 
are  necessary:  (1)  The  case  must  belong  to  oue 
of  the  excepted  classes,  and  (2)  the  trial  judge 
must  so  certify. 

3.  It  is  not  every  action  concerning  real  es- 
tate that  involves  the  title  thereto. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Norton  county. 

Action  by  Amariah  Daniels  and  others 
against  J.  C.  Newell  and  others.  Judgment 
for  plaintiffs.  Defendants  bring  error.  Dis- 
missed. 

J.  R.  Hamilton  &  Son  and  L.  H.  Wilder, 
for  plaintiffs  in  error.  L.  H.  Thompson  and 
0.  D.  Jones,  for  defendants  in  error. 

GILKBSON,  P.  J.  We  have  very  care- 
fully examined  the  record  in  this  case  for  the 
express  purpose  of  retaining  Jurisdiction 
thereof,  if  possible,  but  we  cannot  Para- 
graph 4642,  Gen.  St  1889,  being  section 
542a,  Code,  provides:  "No  appeal  or  pro- 
ceeding In  error  shall  be  had,  or  taken  to  the 
supreme  court  in  any  civil  action,  unless 
the  amount,  or  value  in  controversy,  exclu- 
sive of  costs,  shall  exceed  one  hundred  (|100) 
dollars,  except  in  cases  involving  the  tax,  or 
revenue  laws,  or  the  title  to'  real  estate,  or 
an  action  for  damages  in  which  slander,  li- 
bel, malicious  prosecution,  or  false  impris- 
onment is  declared  upon,  or  the  constitution, 
laws,  treaties,  of  the  United  States,  and 
when  the  Judge  of  the  district  or  superior 
court  trying  the  case  involving  less  than  one 
hundred  (?100)  dollars  shall  certify  to  the 
supreme  court  that  the  case  is  one  belonging 
to  the  excepted  classes."  Under  this  section 
we  must  hold  that  the  amount  or  value  In 
controversy  must  be  ascertainable  from  the 
record,  or  be  proven  aliunde.  In  this  case  it 
is  not  ascertainable,  nor  has  it  been  shown 
aliunde.  The  ceitlflcate  of  the  trial  Judge 
cannot  fix  the  amount  in  controversy,  or  es- 
tablish the  Jurisdiction  of  this  or  the  su- 
preme court.  Such  certificate  is  without  au- 
thority. The  only  certificate  he  can  make  is 
when  it  is  less  than  $100,  and  then  that  It 
Is  one  of  the  excepted  cases. 

That  brings  us  to  the  consideration  of  the 
other  portion  of  the  section,  as  to  Jurisdic- 
tion: "No  appeal  or  proceeding  in  error  shall 
be  had  or  taken  *  •  •  except  in  cases  in- 
volving the  tax,  or  revenue  laws,  or  the  title 
to  real  estate."  These  exceptions,  we  think, 
must  be  shown  to  exist  by  the  record,  the 
same  as  value  or  amount.  The  language  of 
the  section  Is  "cases  involving"  these  excep- 
tions, and  this  view  is  strengthened  by  the 
other  portion  of  the  section:  "And  when  the 
Judge  of  the  district  or  supreme  court  try- 
ing the  case  involving  less  than  one  hundred 
dollars,  shall  certify  to  the  supreme  court 
that  the  case  is  one  belonging  to  the  except- 
ed classes."    Now,  there  are  two  things  nee- 
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essary  to  briag  an  excepted  case  before  this 
or  the  supreme  court  for  review,  viz.:  (1) 
It  shall  Involve  one  of  the  exceptions,— not 
that  one  of  the  exceptions  might  be  in- 
volved; It  must  be  involved;  there  must  be 
something  in  the  record  to  show.  And  (2) 
'the  trial  judge  must,  in  addition  thereto, 
certify  that  it  is  involved;  that  is,  that  there 
was  really  an  issue  of  that  kind  in  the  lower 
court.  And  we  can  very  readily  see  very 
potent  reasons  for  thus  guarding  the  record. 
Then,  under  this  section,  both  of  these 
things  must  meet— both  exist.  One  without 
the  other  is  unavailing.  It  was  not  Intend- 
ed, when  this  statute  was  passed,  to  place 
the  jurisdiction  of  the  appellate  courts  at 
the  disposal  of  the  lower  courts,  which 
would  be  virtually  doing  so  If  their  certif- 
icate was  the  only  thing  necessary.  Sup- 
pose a  trial  court  should  malce  the  required 
certificate  In  an  action  of  debt,  would  it  be 
for  a  moment  contended  that  because  this 
debt,  when  merged  into  judgihent,  might  be 
made  out  of  the  real  estate  of  the  debtor, 
and  thus  deprive  him  of  his  title  thereto, 
the  case  Involved  the  title  to  real  estate? 
And  this  is  not  putting  it  too  strongly.  It  Is 
not  every  action  concerning  real  estate  that 
Involves  the  title  thereto.  An  action  lo  fore- 
close a  mortgage  aftects— concerns— real  es- 
tate, but  the  title  thereto  is  not  necessarily 
Involved,  nor  is  it  as  a  rule.  Nor  is  it  shown 
by  the  record  in  the  case  at  bar  th.it  the  title 
to  real  estate  is  involved.  Nor  can  we  see 
how  it  can  be.  The  action  Is  to  establish 
certain  quarter  section  lines.  Now,  how 
does  this  affect  or  involve  the  title  of  the 
defendants  in  error,  or  any  one  else,  to  the 
quarter  sections  they  own  or  claim  to  own. 
Each  one  of  these  parties  owns  certain  quar- 
ter sections  of  land  by  description,  viz.  the 
northeast,  northwest,  southeast,  or  south- 
west quarter  of  a  certain  section,  such  a 
township  and  range.  This  land  lies  within 
certain  boundaries,  and  contains  a  certain 
acreage.  Now,  where  the  lines  are  can 
make  no  difference  to  their  title  to  their  in- 
dividual quarter;  and  that  is  all  they  claim. 
Within  this  parallelogram  is  the  quarter 
section  the  party  owns;  the  same  amount 
of  land.  Unless  the  record  discloses  such 
circumstances  that  preclude  this  idea  In  the 
case  at  bar,  they  do  not  exist.  The  pro- 
ceedings in  error  will  therefore  be  dismissed. 


(5  Kan.  App.  4$3) 

HALL  V.  FIRST  NAT.  BANK  OF  HAYS 
CITY. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, W.  D.    Sept.  9,  1895.) 

Extension  op  Note— Release  of  Sureti— Tak- 
i.NO  New  Note. 
1.  Mere  indulgence  given  to  the  principal 
maker  of  a  note  for  its  payment  does  not  release 
a  surety.  To  have  that  effect,  there  must  be  a 
valid  agreement  extendinx  the  time  for  piij- 
mont,  without  the  surety's  consent,  and  the 
time  of  the  extension  must  be  definitely  fixed. 


2.  The  mere  taking  of  a  new  note,  payable 
on  demand,  with  additional  security,  for  a  debt 
evidenced  by  a  prior  note,  also  payable  on  de- 
mand, does-  not  release  a  surety  on  such  prior 
note,  unless  it  appears  to  have  been  the  inten- 
tion  of  the  parties  that  the  second  note  should 
be  accepted  m  payment  of  the  first. 

(Syllabus  by  the  Coutt.) 

Error  from  district  court,  Ellis  county. 

Action  by  the  First  National  Bank  of  Hays 
City,  Kan.,  against  A.  S.  UalL  Judgment 
for  plaintiff.  ^Defendant  brings  error.  Af- 
firmed. 

Chas.  A.  Hiller,  for  plalntiflC  in  error.  A. 
J.  Bi7ant,  for  defendant  In  error. 

CARVER,  J.    This  was  an  action  com- 
menced February  18,  1893,  before  a  justice 
of  the  peace,  by  the  First  National  Bank  of 
Hays  City,  Kan.,  against  A.  S.  Hall  and 
John  Yunker,  on  a  demand  note  for  $215.40, 
executed  November  6,  1889.    No  answer  was 
filed  by  the  defendants,  but  on  the  trial  In 
the   district   court  Hall   made   defease    by 
claiming  that  he  signed  the  note  as  surety 
for  Yuuker,  and  that  he  was  released  from 
liability  thereon  because  the  time  for  pay- 
ment had  been  extended  by  the  bank  without 
his  consent.    The  case  was  tried  by  a  jury, 
and  a  general  verdict  returned  in  favor  at 
the  plaintiff.    Various  matters  were  consid- 
ered upon  the  trial,  and  are  discussed  at  con- 
siderable length  in  the  briefs  of  counsel, 
which  we  deem  unimportant  In  the   deci- 
sion of  this  case     While  the  note   in  suit 
was  drawn  payable  on  demand,  it  seems  tv 
have  been  the  general  understanding  of  the 
parties  thereto  that  no  demand  of  payment 
would  be  made  prior  to  August,  1890.    On 
December  9,  1891,  a  note  for  the  sanae  d^rt 
was  taken  by  the  bank  from  Yunker  and 
wife,  secured  by  a  chattel  mortgage  on  per- 
sonal property,  some  of  which  was  proper- 
ty  not   included   in    the   chattel    mortgage 
given  to  secure  the  first  note.    There  was  no 
understanding  or  agreement  that   the  last 
note  was  not  just  what  it  purported  to  be,— 
a  note  payable  on  demand.    There  was  some 
evidence  tending  to  show  that  the  second 
note   and   mortgage   were  taken   with    the 
knowledge  and  consent  of  Hall;  sufBcient  be- 
ing shown,  we  think,  in  this  respect,  to  main- 
tain the  verdict  of  the  Jury.    But,  apart  from 
that,  we  think  there  was  an  entire  failure 
of  proof  to  establish  the  fact  that  tbere  -was 
any  such  extension  of  the  time  for  the  pay- 
ment of  this  debt  as  would  release  the  snre- 
ty.    When  the  second  note  was  taken,    the 
bank  held  against  Yunker,  as  principal,  and 
Hall,  as  surety,  a  note  payable  on  ilemand. 
The  new  note  was  likewise  payable  on  de- 
mand.   The  amount  of  the  indebtetlness  of 
Yunker  to  the  bank  was  not  changed,    rut 
was  any  change  made  In  the  terms  of  pay- 
ment.   The  mere  taking  of  additional  seeuri- 
ty  for  a  debt  does  not  release  the   sure»j. 
Neither  will  the  giving  of  time  or  indulirenov 
have  that  effect,  unless  it  is  based  on  a  con- 
tract which  ties  the  creditor's   hands,    aod 
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prevents  him  from  enforcing  payment  for  a 
deflnite  time.  To  have  that  effect,  there 
must  not  only  be  a  valid  ag^i-eement  extend- 
ing the  time  for  payment,  but  the  time  of 
the  extension  must  be  definitely  fixed.  U.  S. 
V.  Hodge,  6  How.  281;  Miller  v.  Stem,  2  Pa. 
St.  286;  Rucker  v.  Koblnson,  38  Mo.  154; 
McGee  v.  Metcalf,  12  Smedes  &  M.  535; 
Gardner  v.  Watson,  13  111.  352.  Under  the 
facts  in  this  case  there  was  nothing  to  pre- 
vent the  bank  from  at  any  time  commencing 
proceedings  against  Yunker  to  collect  its 
debt  on  either  note;  nor  was  there  anything 
suspending  the  right  of  Hall,  as  the  securi- 
ty for  the  debt,  to  discharge  the  obligation, 
and  to  be  subrogated  to  the  rights  of  the 
bank.  The  rule  under  which  a  surety  for  a 
debt  is  released  by  the  giving  of  time  to  the 
principal  without  the  surety's  consent  Is 
founded  upon  a  supposed  restriction  of  the 
rights  of  the  surety  by  which  he  is  presumed 
to  be  injured.  The  reason  for  the  rule  fall- 
ing in  this  case,  the  rule  Itself  should  not  be 
enforced.  We  think  no  reversible  error  ap- 
pears in  the  record.  The  judgment  will  be 
afi^med. 

CLAKK,  J.,  concurs.    GILKESON,  P.  J., 
having  been  of  counsel,  did  not  sit 


(5  Kan.  App.  271) 

DEMERS,  Register  of  Deeds,  et  al.  v.  BOARD 

OF   COM'RS   OF   CLOUD   COUNTY. 
(Court  of  Appeals  of  Kansas,  Northers  Depart- 
ment, 0.  D.    Jan.  4,  1807.) 

Reoistek  of  Deeds — Fees— Liabilitt — Repokt — 
Salart. 

1.  The  salary  of  the  register  of  deeds  of  Cloud 
county  is  fixed,  by  the  statute  regulating  the 
same,  at  $1,800  per  annum,  and  cannot  exceed 
that  amount. 

2.  Upon  making  his  quarterly  report  to  the 
board  of  county  commissioners,  they  must 
charge  him  with  the  legal  fee  for  each  and  every 
act  performed,  as  shown  therein,  and  the  total 
amount  thereof  fixes  his  liability  to  the  county. 

3.  The  filing,  or  placing  on  file,  of  a  paper  by 
a  public  oflicer,  may  consist  of  only  one,  or  be 
composed  of  several,  acts;  and  where  the  stat- 
ute provides  for  the  payment  of  a  fee  for  filing 
euch  paper  that  amount  constitutes  the  full 
fee  for  performing  all,  each,  and  every  act  nec- 
essary to  be  done  in  order  to  file  the  same;  and 
no  other  or  different  amount  can  be  claimed  or 
charged,  nor  can  any  fee  be  charged  for  doing 
anything  in  connection  with  said  paper  not  re- 
quired by  law  to  be  done. 

4.  The  legal  fee  which  may  be  charged  by  a 
register  of  deeds  for  filing  a  renewal  affidavit  to 
a  chattel  mortgage  is  five  cents. 

(S.vUabus  by  the  Court.) 

Error  from  district  court.  Cloud  county;  F. 
"W.  Sturges,  Judge. 

Action  by-  the  board  of  county  commissioners 
of  Cloud  county  against  Samuel  Demers,  regis- 
ter of  deeds,  and  A.  R.  Maddox  and  M.  Chai^ 
t>onneau,  on  an  official  bond.  From  a  judg- 
ment for  plalntltt,  defendants  bring  error.  Re- 
versed. 

L.  J.  Craus,  for  plaintilTs  in  error.  A.  L. 
-VVllmoth,  for  defendant  in  error. 


GILKESON,  P.  J.  Two  questions  are  In- 
volved in  this  case:  (1)  The  Interpretation  of 
chapter  92,  Laws  1883.  (2)  What  is  the  legal 
fee  of  the  register  of  deeds  for  filing  an  affi- 
davit of  renewal  of  a  chattel  mortgage? 

Chapter  92,  Laws  1803  ("An  act  reflating 
the  fees  and  salaries  of  the  county  treasurer, 
county  clerk,  probate  judge,  derk  of  the  district 
court,  and  register  of  deeds  of  Cloud  county, 
Kansas"),  provides,  as  to  the  le^ster  of  deeds, 
as  follows: 

"See.  6.  That  the  register  of  deeds  of  Cloud 
co(mty  shall  be  allowed  by  the  board  of  county 
commissioners,  as  full  compensation  for  his 
services,  the  stun  of  eighteen  hundred  dollars 
per  annum,  said  salary  to  be  paid  out  of  the 
county  treasury  in  quarterly  installments,  upon 
the  order  of  the  board  of  county  commission- 
ers," 

"Sec.  8.  That  the  fees  for  the  services  now 
allowed,  or  hereafter  to  be  allowed  by  law  for 
the  several  officers  herein  named,  shall  be 
charged  and  collected  by  the  proper  officer, 
and  when  so  charged  and  collected  shall  be- 
come the  property  of  Cloud  county,  and  on  or 
before  the  tenth  day  of  each  month,  for  the 
preceding  month,  befwe  the  hour  of  four 
o'clock  p.  m.,  the  money  so  collected  by  each 
officer,  as  fees,  shall  be  turned  over  to  the 
county  treasurer  by  each  officer,  who  shall  take 
his  recejpt  therefor  in  duplicate.  One  receipt 
to  be  kept  by  the  officer  or  person  paying  the 
money,  the  other  to  be  deposited  forthwith  in 
the  office  of  the  county  derk,  who  shall  Imme- 
diately charge  the  county  treasurer  therewith 
under  the  proper  bead.  In  the  book  kept  for  the 
purpose  of  charging  the  liabilities  of  the  coun- 
ty treasurer  to  the  county. 

"Sec.  9.  That  at  the  last  of  March,  June, 
September  and  December  of  each  year,  or 
waiting  [within]  ten  days  thereafter,  each  offi- 
cer named  In  this  act  shall  file  his  report  In  the 
office  of  the  county  derk,  which  report  shall 
show  all  the  moneys  collected  by  virtue  of  be- 
ing such  officer  during  the  quarter  just  ended 
for  which  fees  were  chargeable  by  law.  He 
shall  be  chargeable  for  the  full  legal  fee  to 
the  county  for  all  services  performed  by  such 
officer,  unless  the  same  is  remitted  by  the 
board  of  county  commissioners  at  the  time 
of  filing  his  quarterly  report.  Each  officer  shall 
take  and  subscribe  an  oath  to  be  attached  here- 
to substantially  as  follows:    'I, ,  of  Cloud 

county,  Kansas,  do  hereby  solemnly  swear  that 
the  foregoing  exhibit  shows  all  the  money,  or 
other  things  valuable  coming  Into  my  bauds  for 

the  quarter  ending  ,  18—,  by  virtue  of 

being  such  officer,  or  for  which  fees  were 
chargeable  by  law.    So  help  me  God.' " 

The  language  of  section  C  Is  very  plain  in 
so  far  as  it  relates  to  the  amount  of  compensa- 
tion of  the  officer  for  the  performance  of  his 
official  duties.  He  shall  receive  $1,800  '.jer  an- 
num—no more,  no  less— for  all  acts  performed 
and  services  rendered  by  him  as  such  offlcei-; 
that  is,  if  the  sum  total  of  all  his  acts  or  serv- 
ices during  the  year,  if  charged  for  separately, 
would  amount  to  a  stun  in  excess  of,  or  fall 
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Iielow,  $1,800,  it  does  not  affect  the  compensa- 
tion lie  Is  to  receive.  It  Is  fixed  at  $1,800  re- 
gardless of  the  receipts  of  bis  office  or  otlier 
sources  of  bis  reTenue.  Tbis  is  conceded  by 
all  parties  to  tbis  action.  But  tbe  contention 
is  as  to  what  becomes  of  tbe  fees  and  moneys 
collected"  by  him.  To  whom  do  they  belong? 
For  it  will  be  noticed  that  sections  8  and  9 
provide  for  "fees,  moneys,  or  other  things 
valuable,"  and  clearly  make  a  disthiction  be- 
tween them.  Section  8  provides  "that  the  fees 
for  tbe  services  now  allowed  or  hereafter  to 
be  allowed  by  law  •  •  •  shall  be  charged 
and  collected,  *  •  *  and  when  so  charged 
and  collected,  shall  become  the  property  of 
Cloud  county."  Now,  wh^t  is  to  be  charged 
and  collected?  Fees  allowed  by  law.  If  not 
i<ecognized  by  law,— legal,— they  are  neither  to 
be  charged  nor  collected.  When  tbe  fees .  al- 
lowed by  law  are  charged  and  collected,  they 
are  the  property  of  and  l>e]ong  to  the  county  of 
Cloud.  They  must  be  charged  and  collected. 
The  money  so  collected  as  fees  shall  be  turned 
over  to  the  county  treasurer.  We  read  it: 
"Tbe  money  so  collected  as  fees  allowed  by 
law  shall  be  turned  over  to  the  coimty  treas- 
urer,"— not  money  extorted  or  dishonestly  ob- 
tained. Surely  the  county  is  not  asl^ing  that 
it  be  made  partlceps  crimlnls.  Section  9: 
"»  *  *  Shall  file  his  report  in  the  office  of  the 
county  clerk,  which  report  shall  show  all  the 
moneys  collected  by  virtue  of  being  sudi  of- 
ficer, •  •  *  for  which  fees  were  chargeable 
by  law."  We  read  it  that  the  report  shall 
show  all  the  moneys  collected  for  services 
which  were  chargeable  by  law  by  him  as  regis- 
ter of  deeds;  that  is,  this  report  should  show 
the  sums  be  collected  tor  the  items,  and  each 
one  of  them,  for  which  tbe  law  permits  him 
to  make  a  charge  of  any  kind,  without  regard 
to  the  correctness  of  the  charge.  To  illustrate: 
For  some  items  be  may  not  have  charged  and 
collected  tbe  full  legal  fee,  through  mistake,  or 
the  party,  from  whom  it  was  collectible  may 
have  been  unable  to  pay  it,  and  be  gave  tbe 
difference  to  them.  For  otbers,  he  may  have, 
through  mistake  or  otherwise,  charged  more 
than  allowed  by  law.  But  his  report  must 
show  these  things.  The  total  thereof  will  then 
l)e  "all  moneys  collected  during  the  quarter  for 
which  fees  were  chargeable  by  law."  And  this 
view  is  strengthened  by  the  next  provision  of 
tbe  same  section:  "He  shall  be  chargeable  for 
the  full  legal  fee  to  the  cotmty  for  all  services 
performed  by  such  officer,  unless  the  same  be 
remitted  by  the  board  of  county  commission- 
ers." This  limits,  qualifies,  and  explains  what 
precedes  it.  He  shall  be  charged  with  the  "full 
legal  fee":  that  is,  the  total  amount  of  tbe 
different  items  at  their  legal  rate.  In  other 
words,  if  his  report  shows  1,500  items,  and 
each,  charged  for  separately,  at  tbe  legal  rate, 
would  aggregate  the  sum  of  $000,  he  would  be 
charged  with  $000,  regardless  of  what  he  col- 
lected, "unless  remitted  by  the  board  of  cotm- 
ty commissioners."  Now,  suppose  his  report 
shows  that  he  only  collected  $590  for  these 
1,500  items;  then  the  county  commissioners 


have  the  power  to  remit  the  $10  uncollected; 
and  this  is  tbe  only  sense  in  which  this  remit- 
tance claiBe  can  be  used.  But,  upon  the  other 
hand,  let  us  assume  that  this  report  shows  an 
excess,— that  for  these  1,500  items  be  has 
charged  $625.  He  in  the  same  manner  is 
charged  with  the  full  legal  fee,  viz.  $600.  They 
cannot  remit  the  $25  excess,  for  tbe  reason 
that,  as  they  can  charge  only  the  full  legal  fee. 
they  have  nothing  to  remit;  and  it  will  certain- 
ly not  be  claimed  that  the  board,  by  any  pro- 
cess of  remission  or  otherwise,  can  empower 
him  to  keep  this  amount,— legalize  his  imlawful 
act. 

The  charge  against  him  is  confined  to  the 
sum  total  of  legal  fees  for  the  Items  8i>eci- 
fled  in  the  report,— "the  full  legal  fee,"— 
nothing  more;  but  it  may  be  less  in  tbe  dis- 
cretion of  the  board.  And  we  are  further 
convinced  that  this  is  the  intent  and  mean- 
ing of  the  law  when  we  examine  the  oath  re- 
quired by  section  9:  "•  •  •  Do  solemnly 
swear  that  the  foregoing  exhibit  shows  aU 
the  money  or  other  things  valuable  coming 
into  my  hands  •  •  *  by  virtue  of  being 
such  officer,  or  for  which  fees  were  charge- 
able by  law,"— clearly  indicating  that  he 
must  make  a  report  of  all  the  transactiims 
of  his  office  for  the  quarter  without  regard 
to  what  he  is  to  be  charged  with.  Suppose 
a  deposit  had  been  made  with  him  to  cover 
expected  services;  he  should  report  this. 
But  could  It  for  a  moment  be  contended  that 
this  should  be  charged  up  to  him,  and  l>ecome 
the  property  of  the  county,  regardless  of  tbe 
amount  of  work  to  be  done,  or  whether  it 
was  done  or  not?  We  think  not.  The  work 
might  never  be  done.  The  party  expecting 
the  services  might  abandon  the  project,  and 
demand  his  deposit  back.  Could  tbe  rois- 
ter say  to  him:  "\ou  must  look  to  the  coun- 
ty. Tbe  board  of  commissioners  took  it  at 
such  a  quarterly  statement."  Tbe  plain 
wording  of  the  statute  forbids  any  such  idea. 
Tbe  legal  fees,— those  allowed  by  law, — when 
charged  and  collected,  shall  become  the  prop- 
erty of  the  county;  nothing  else.  And  we 
can  conceive  of  many  reasons  why  this  law 
should  be  so  interpreted,  and  why  tbe  pro- 
visions thereof  should  be  framed  as  they  are^ 
Among  them,  and  perhaps  the  strongest,  is 
that  it  affords  to  the  public  a  protection 
against  dishonest  officers,  by  making  public 
their  official  acts,  and  establishing  evidence 
of  that  which  before  was  scarcely  8usccptit>le 
of  proof,  viz.  the  collection  of  illegal  fe^s. 
And  another  reason  might  be  given.  The 
county,  having  relieved  the  officer  of  tbe 
uncertainty  of  his  compensation,  is  entitled 
to  all  of  his  official  transactions. 

This,  then,  brings  us  to  tbe  question  ot 
what  is  the  legal  fee  for  filing  a  renewal 
affidavit  of  a  chattel  mortgage.  Paragraph 
3905,  Gen.  St.  1889,  provides,  among  otittr 
things:  "Such  affidavit  shall  be  attached  io 
and  filed  with  the  instrument,  or  coi^  oa 
file  to  which  it  relates."  Paragraph  390S, 
Gen.  St  1889:   "The  register  of  deeds  sbaU 
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keep  a  book  In  wblota  shall  be  entered  a  min- 
ute of  all  mortgages  of  personal  property, 
and  affldarlts  filed  under  this  act  Such 
book  shall  be  ruled  off  Into  separate  col- 
umns, with  heads  as  follows:  'Time. of  Re- 
ception,' 'Name  of  Mortgagor,'  'Name  of 
Mortgagee,'  'Date  of  Instrument,'  'Amount 
Secured,'  'When  Due,'  'Property  Mortgaged,* 
and  'Remarks.'  The  proper  entry  shall  be 
made  under  each  of  such  heads.  •  •  • 
The  date  of  filing  any  affldaylt,  and  the 
amount  sworn  to  be  due  and  unpaid,  shall 
be  entered  under  the  head  of  'Remarks.' 
An  Index  to  said  book  shall  be  kept  In  the 
manner  as  required  for  other  records."  Par- 
agraph 3010,  Gen.  St.  1888,  specifies  the 
items  of  service  for  which  fees  may  be  char- 
ged by  the  register  of  deeds,  and  the  amount 
of  the  fee.  The  affidavit,  then,  Is  to  be  at- 
tached to  and  filed  with  the  chattel  mortgage 
renewed  thereby.  Now,  the  statute  nowhere 
provides  for  a  fee  for  attaching  this  paper 
to  the  other  Instrument,  but  It  does  for  filing, 
▼tz.:  "For  filing  each  paper  requiring  to  be 
filed,  .05."  The  word  "file"  Is  derived  from 
the  Latin  "filum,"  which  signifies  "a  thread"; 
And  Us  present  application  is  drawn  from  the 
ancient  practice  of  placing  papers  on  a 
thread,  or  wire,  for  the  more  safe  keeping 
and  ready  turning  to  the  same.  The  origin 
of  the  term  Indicates  very  clearly  that  the 
filing  of  a  paper  can  only  be  effected  by 
bringing  It  to  the  notice  of  the  officer,  who 
anciently  put  It  upon  the  string  or  wire.  Ac- 
cordingly, we  find  that  filing  a  paper  Is  now 
understood  to  consist  In  placing  It  In  the 
proper  official  custody.  On  the  part  of  the 
party  charged  with  the  duty  of  filing  the  pa- 
per, the  officer's  duty  In  filing  It,  or,  strictly 
speaking,  placing  It  on  file,  may  consist  of 
only  one,  or  be  composed  of  several,  acts; 
and,  under  our  statute,  for  the  purpose  of 
protecting  the  public  rights,  it  consists  of 
several,  viz.  the  reception,  the  attaching, 
and  the  making  of  the  proper  entry  In  the 
book  under  the  head  of  "Remarks."  And 
there  Is  as  much  propriety  and  authority  of 
law  for  his  charging  for  the  attaching  of  the 
affidavit  to  the  original  mortgage,  with  pin, 
mucilage,  or  otherwise,  as  to  charge  for  mak- 
ing the  entry.  But  It  Is  claimed  that  this 
entry  comes  under  the  head  of  "each  entry 
on  Index."  We  think  hot.  The  law  does 
not  require  It  to  be  Indexed,  and  the  reason 
therefor  is  very  apparent  The  original  In- 
strument Is  Indexed;  the  affidavit  does  not 
affect  any  new  property;  and,  besides,  the 
entry  to  be  made  Is  not  on  an  Index,  as  clear- 
ly shown  by  the  last  clause  In  paragraph 
3908.  But  it  Is  contended  that  the  register 
roust  Indorse  on  the  back  the  date  of  recep- 
tion. By  Implication  from  other  sections  of 
tbe  statute,  this  may  be  true;  but  should  he 
also  charge  for  this?  Public  officers  are  fre- 
nuently  required  to  do  certain  acts  for  which 
they  receive  no  pay,  In  order  to  carry  Into 
effect  those  acts  for  which  they  arc  paid,  for 
clie  sake  of  public  policy,  as  a  consideration 


for  the  privilege  of  charging  for  the  others 
allowed  by  law.  Instances  of  this  could  be 
given  without  number,  but  It  is  unnecessary. 
We  are  clearly  of  the  opinion  that  the  only 
legal  fee  that  can  be  changed  by  the  register 
of  deeds  with  reference  to  the  filing  of  an 
affidavit  of  renewal  of  a  chattel  mortgage  is 
five  cents,  and  If  he,  by  color  of  his  office, 
unlawfully  and  willfully  exacts  or  demands 
and  receives  more,  the  statute  of  this  state 
provides  for  a  punishment  for  him.  But  by 
what  process  of  reasoning,  or  under  what 
rule  of  law,  equity,  or  morality,  the  county 
Is  entitled  to  any  benefit  from  the  unlawful 
act  of  Its  officer,  we  are  unable  to  see.  We 
agree  with  counsel  for  defendant  In  error 
that  the  officer  (Demers)  had  no  right  to  re- 
ceive or  retain  the  fees  he  did  for  renewal 
affidavits;  but  we  cannot  agree  with  him 
that  he  must  pay  over  to  any  one  else  the 
proceeds  of  his  Illegal  acts,  and  we  have 
been  unable  to  find  any  authority  that  so 
holds.  Those  cited  by  counsel  do  not  The 
propositions  In  those  cases  are  entirely  dif- 
ferent from  the  case  at  bar,  nor  do  they  arise 
upon  statutes  In  any  manner  similar  to  the 
one  under  consideration.  The  Judgment  in 
this  case  will  be  reversed,  and  cause  re- 
manded.   All  the  Judges  concurring. 


(5  Kan.  A.  COS) 
BURTON  et  al.  v.  COCIIRAN  et  al. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment W.  D.    Jan.  0,  1897.) 

DiFBCT  OF  Parties — Waiver  of  Objections  — 
Chattel  Moktoaoe — Validitt — Rb- 
plevin — judomekt. 
L  Any  qnestion  as  to  the  sufficiency  of  the 
parties  plaiutiS,  or  as  to  their  legal  capacity  to 
sue,  is  waived,  unless  raised  by  demurrer  or  an- 
swer. 

2.  A  chattel  mortgage  given  upon  500  bushels 
of  wheat  in  a  granary  containing  1,800  bushels, 
of  the  same  grade  and  kind,  is  not  void  for  un- 
certainty. 

3.  When  an  alternative  judgment  is  rendered 
for  the  plaintiff  in  replevin,  the  value  of  the 
property  adjudged  to  be  paid  in  case  a  return 
cannot  be  had  should  not  exceed  the  value  al- 
leged in  the  petition  and  affidavit  in  replevin. 

(Syllabus  by  the  Court) 

Error  from  district  court  Rawlins  county. 

Action  by  T.  W.  Cochran  and  others 
against  John  M.  Burton  and  others.  Judg- 
ment for  plaintiffs.  Defendants  bring  error. 
Modified. 

Dempster  Scott  F.  T.  Bumham,  and  A  H. 
Bills,  for  plaintiffs  In  error.  Wilson  &  Mc- 
Whealon,  for  defendants  In  error. 

CLARK,  J.  This  Is  an  action  of  replevin, 
brought  by  the  defendants  In  error -to  re- 
cover the  possession  of  500  bushels  of  wheat 
(the  value  of  which  was  In  the  petition  and 
affidavit  of  replevin,  alleged  to  be  $200)  and 
$50  as  damages  for  Its  detention.  The  prop- 
erty In  controversy  was  taken  Into  the  pos- 
session of  the  officer  under  the  writ,  but  was 
soon  thereafter  returned  to  the  defendants 
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upon  the  execution  by  them  of  a  redelivery 
bond.  The  plaintiCFs  below  sue  as  trustees 
of  the  Citizens'  State  Banli  of  Blalieman, 
and  in  their  petition  they  allege,  among  oth- 
er things,  that  they  are  snch  trustees,  and 
that  said  banii  was  a  corporation  organized 
under  the  laws  of  this  state,  and  that  prior 
to  its  dissolution  by  order  of  the  district 
court  at  the  November  term,  1893,  it  was  en- 
gaged in  the  banking  business  at-BIakeman, 
Rawlins  county;  that  on  February  18,  1893, 
one  Brittain  executed  and  delivered  to  the 
bank  his  promissory  note  for  $240.30,  pay- 
ment of  which  he  secured  by  a  chattel  mort- 
gage on  "500  bushels  of  red  winter  wheat 
in  granary  on  S  E.  %,  Sec.  35— 1— 3G,  Raw- 
lins coimty,  Kansas";  that  the  chattel  mort- 
gage was,  on  February  22,  1893,  duly  filed 
for  record;  that  the  indebtedness  eviden- 
ced by  the  note  was  past  due  and  unpaid; 
that  the  defendants  were  in  possession  of 
the  property  covered  by  the  chattel  mort- 
gage, and  refused  to  deliver  the  same  to  the 
plaintiffs.  The  answer  was  a  general  denial. 
The  question  as  to  whether  the  petition  stated 
a  cause  of  action  was,  for  the  first  time,  raised 
by  an  objection  to  the  introduction  of  any 
evidence  which  was  overruled.  After  the 
evidence  for  the  plaintiCFs  .had  been  intro- 
duced, and  a  demurrer  thereto  overruled, 
counsel  for  the  defendants  stated  their  de- 
fense, after  which  the  court  sustained  an 
objection  to  the  introduction  of  any  evidence 
by  them.  This  was  evidently  done  upon  the 
theory  that  the  statement  of  counsel  amount- 
ed to  an  admission  that  their  only  defense 
was  that,  as  they  were  in  possession  of  the 
property  at  the  commencement  of  the  action, 
the  plaintiffs  could  recover  only  by  showing 
that  they  had  a  better  right  thereto  than  is 
evidenced  by  the  bare  possession  of  the  de- 
fendants, and  that  the  evidence  already  in- 
troduced failed  to  do  this.  We  think  that 
the  statement  referred  to  will  bear  such  con- 
struction. After  this  ruling  was  made,  the 
defendants  did  not  offer  to  show  by  what 
right  they  held  possession,  or  that  the  plain- 
tiffs' mortgage  was  not  in  fact  a  valid  and 
first  lieu  on  the  property.  The  court  found 
that  the  plaintiffs  were  entitled  to  the  pos- 
session of  the  wheat,  and  that  the  value 
thereof  was  $500,  and  rendered  Judgment  In 
accordance  therewith.  A  motion  for  a  new 
trial  was  filed  by  the  defendants,  wherein 
It  was  claimed  that  the  decision  was  not  war- 
ranted by  the  evidence,  was  In  excess  of 
the  amount  claimed  by  the  plaintiffs,  and 
that  errors  of  law  occurred  at  the  trial. 
This  motion  being  overruled,  the  defendants 
have  brought  the  case  to  this  court. 

It  is  insisted  by  the  counsel  for  the  plain- 
tiffs in  error  that  the  petition  fails  to  contain 
sufficient  allegations  to  show  that  the  direct- 
ors of  the  State  Bank  of  Blakeman  are  en- 
titled to  maintain  this  action  in  their  names 
as  trustees,  and  that  the  evidence  fails  to 
Bbow  that  the  bank  had  been  legally  dis- 
solved.    We  think,  however,  that  the  right 


to  challenge  the  legal  capacity  of  the  plain- 
tiff to  maintain  the  action  was  waived  by 
failure  to  specifically  raise  that  question  ei- 
ther by  demurrer  or  answer.  Code  Civ.  Proc 
is  89,  91.  The  facts  that  the  granary  men- 
tioned In  the  chattel  mortgage  contained 
about  1,800  bushels  of  wheat,  that  the  500 
bushels  mortgaged  to  the  bank  bad  not  been 
definitely  ascertained,  and  separated  from 
the  balance  of  the  grain  In  the  bin,  would 
not,  under  the  decisions  of  the  supreme 
court,  operate  to  render  the  mortgage  void. 
Piazzek  V.  White,  23  Kan.  C21;  Kingman  v. 
Holmqulst,  36  Kan.  735,  14  Pac.  168.  Nor 
can  we  say  that  the  proper  affidavit  of  the 
renewal  of  that  mortgage  was  not  filed,  a» 
the  record  In  the  office  of  the  register  of 
deeds  which  was  introduced  in  evidence,  and 
which  would  show  that  fact,  is  not  preserv- 
ed In  the  record  before  us. 

It  Is  finally  contended  that,  as  the  plain- 
tiffs. In  their  petition  and  replevin  affidavit, 
placed  the  value  of  the  property  In  contro- 
versy at  only  $200,  the  Judgment  for  an 
amount  In  excess  thereof,  conditioned  upon 
a  failure  to  return  the  property  to  the  plain- 
tiffs, is  erroneous.  It  appears  from  the  rec- 
ord that  the  attention  of  both  court  and  coan- 
sel  was  called  to  this  discrepancy  In  the  mo- 
tion for  a  new  trial,  yet  no  application  waa 
made  to  the  court  for  leave  to  amend  the  al- 
legation of  the  petition  so  as  to  conform  to 
the  proof  and  finding  as  to  the  value  of  the 
property  in  controversy.  We  think  the 
amount  of  plaintiffs'  recovery  should  be  lim- 
ited to  the  value  of  the  property  as  claimed 
by  them  in  their  petition.  This  will  neces- 
sitate a  modification  of  the  Judgment  by  re- 
ducing the  amount  to  be  paid*  In  lieu  of  « 
return  of  the  property  to  $200.  With  this 
modification,  the  Judgment  will  be  affirmed. 


(5  Kan.  A.  2H> 
STATE  V.  LINKER. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, O.  D.     Jan.  4,  1897.) 
Contempt— Jdbt  Trial— Evidence. 

1.  A  party  charged  with  contempt  for  the  vio- 
lation of  an  injunction  allowed  in  a  civil  pro- 
ceeding to  abate  and  enjoin  a  public  nuisance 
is  not  of  right  entitled  to  a  jury  trial.  State  v. 
Durein,  27  Pac.  148,  46  Kan.  695. 

2.  The  evidence  examined,  and  held  insufficient 
to  warrant  the  finding  that  the  defendant  was 
guilty  of  the  contempt  charged. 

(Syilabae  by  the  Court) 

Appeal  from  district  court,  Lincoln  county. 
Charles  Linker  was  fined  for  contempt,  and 
appeals.     Reversed. 

David  Ritchie  and  Geo.  D.  Abel,  for  app^ 
lant.  F.  B.  Dawes,  F.  H.  Dunham,  O.  B. 
Daughters,  and  O.  M.  Weeks,  for  the  State. 

CLARK,  3.  This  is  an  appeal  by  Gbartes 
Linker  from  an  order  of  the  district  court 
of  Lincoln  county  assessing  against  bim  a 
fine  of  $50  for  contempt  of  court,  based  upon 
an  alleged  violation  of  a  temporary  injunc- 
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tlon,  which,  pursuant  to  the  provlslona  of 
paragraph  2533,  Gen.  St.  1880,  was  issued  at 
the  commencement  of  an  action  brought  by 
the  state  to  abate  and  enjoin  an  alleged  nui- 
sance. The  main  contention  of  the  appel- 
lant is  that  as  said  paragraph  2533  declares 
that  all  places  where  intoxicating  liquors  are 
sold  or  kept  for  sale  in  violation  of  law  are 
common  nuisances,  and  that,  upon  the  Judg- 
ment of  a  court  having  Jurisdiction  finding 
such  place  to  be  a  nuisance  under  that  par- 
agraph, the  sheriff  or  other  proper  officer 
sbculd  be  directed  to  shut  up  and  abate  such 
place,  and  that  the  owner  or  keeper  there- 
of, upon  conviction,  should  be  adjudged  guilty 
of  maintaining  a  common  nuisance,  and  be 
punished  by  fine  and  imprisonment,  the  leg- 
islature had  no  authority  to  enact  the  fur- 
ther provision  of  that  paragraph  that  such 
nuisance  might  be  perpetually  enjoined;  thus, 
as  be  claims,  purporting  to  authorize  the  is- 
suance of  an  injiuction  against  the  commis- 
'  Bion  of  a  criminal  act;  that  if  such  power  is 
vested  in  the  legislature,  in  order  to  sustain 
the  validity  of  that  provision  of  the  statute, 
the  defendant,  when  charged  with  a  viola- 
tion of  such  an  injunction,  must,  under  the 
constitution,  be  accorded  the  right  to  have 
the  questions  as  to  his  guilt  in  that  behalf 
passed  upon  by  a  Jury;  and  that  a  refusal 
to  award  a  Jury  trial  in  such  case  amounts 
to  a  denial  of  a  right  guarantied  to  him  by 
the  constitution  of  the  state. 

The  paragraph  under  consideration,  as 
originally  enacted  (Laws  18S1,  c.  128,  |  13), 
did  not  purport  to  authorize  the  issuance  of 
an  injunction,  but  did  declare  all  places 
where  intoxicating  liquors  were  illegally 
sold,  or  kept  for  illegal  sale,  to  be  common 
nuisances,  and  authorized  proceedings  to 
abate  the  same,  and  to  punish  the  owner  or 
keeper  thereof.  Under  the  law  as  it  thus 
stood,  an  action  was  Instituted  by  the  coun- 
ty attorney  in  the  name  of  the  state  for  the 
purpose  of  perpetually  enjoining  the  further 
continuance  of  an  illegal  liquor  saloon.  The 
trial  court  denied  an  injunction,  and  such 
ruling  was  sustained  by  the  supreme  court 
In  State  v.  Crawford,  28  Kan.  726,  where  it 
was  held  that  while,  under  that  section,  such 
a  nuisance  might  be  "shut  up  and  abated," 
It  could  not,  ordinarily,  be  perpetually  en- 
Joined  by  a  court  of  equity;  but  it  was  also 
held  that  this  want  of  power  was  not  be- 
cause the  keeping  of  a  saloon  is  a  criminal 
offense,  and  punishable  as  such  under  the 
laws  of  this  state,  but  because  the  statute 
afforded  another  complete  and  adequate  rem- 
edy. In  the  opinion,  Valentine,  J.,  said: 
"We  think  the  statutory  remedy  of  abate- 
ment is  ordinarily  sufficient  remedy  for  the 
suppression  of  illegal  drinking  saloons,  and 
that  it  and  the  other  remedies  furnished  by 
the  statute  are  really  the  only  remedies 
■which  should  ordinarily  be  resorted  to." 
And,  further:  "It  must  be  remembered  that 
the  statute  does  not  give  the  remedy  of  in- 
junction to  restrain  illegal  drinking  saloons, 


or  to  restrain  public  nuisances  of  any  kind. 
The  Jurisdiction  to  grant  injunctions  In  such 
cases  is  simply  assumed  by  courts  of  equity 
where  no  other  adequate  remedy  exists; 
hence,  where  the  legislature,  after  making 
the  thing  illegal,  and  after  creating  it  a  nui- 
sance, then  gives  some  other  adequate  reme- 
dy therefor,  courts  of  equity  will  not  assume 
such  Jurisdiction,  and  wlU  not  furnish  to  liti- 
gants the  extraordinary  remedy  of  injunc- 
tion,"—thus,  as  we  think,  fairly  intimating 
that,  had  the  statute  authorized  the  issuance 
of  an  injunction  in  that  proceeding,  its  valid- 
ity would  have  been  sustained.  After  that 
decision  was  rendered,  this  particular  para- 
graph was  amended  by  adding  thereto  the 
following  provisions:  "The  attorney  general, 
county  attorney,  or  any  citizen  of  the  coun- 
ty where  such  nuisance  exists,  or  is  kept, 
or  is  maintained,  may  maintain  an  action  in 
the  name  of  the  state  to  abate  and  perpetual- 
ly enjoin  the  same.  The  injunction  shall  be 
granted  at  the  commencement  of  the  action, 
and  no  bond  shall  be  required.  Any  person 
violating  the  terms  of  any  injunction  grant- 
ed in  such  proceedings  shall  be  punished  for 
contempt  by  a  fine  of  not  less  than  one  hun- 
dred nor  more  than  five  hundred  dollars,  and 
by  imprisonment  in  the  county  Jail  not  less 
than  thirty  days,  nor  more  than  six  months, 
In  the  discretion  of  the  court,  or  Judge  there- 
of." Laws  1885,  c.  149,  {  13.  It  will  thus 
be  seen  that  the  very  remedy  which  was  at- 
tempted to  be  enforced  in  the  Crawford  Case, 
and-  which  the  supreme  court  there  declared 
a  court  of  equity  would  not  ordinarily  sanc- 
tion, was  by  that  amendment  specifically  au- 
thorized, and  the  statute  as  so  amended 
was  subsequently  construed  by  our  supreme 
court  in  the  case  of  State  v.  Durein,  46  Kan. 
685,  27  Pac.  14a  In  that  case  the  state  bad 
obtained  a  final  order  of  Injunction  against 
Durein,  forever  enjoining  him  from  "using, 
or  permitting  to  be  used,  a  certain  building 
in  the  city  of  Topeka,  as  a  place  where  in- 
toxicating liquors  ai:e  sold,  bartered,  or  given 
away,  or  kept  for  sale,  barter,  or  gift,  other- 
wise than  by  authority  of  law."  More  than 
five  years  thereafter,  the  defendant  was 
charged  with  violating  that  injunction;  and, 
upon  a  hearing  being  had,  be  was  found 
guilty,  and  the  penalty  authorized  by  the 
amended  paragraph  2533  was  imposed.  .  The 
validity  of  the  statute  was  sustained,  and  It 
was  held  that  "a  party  charged  with  con- 
tempt for  the  violation  of  an  injunction  is 
not  of  right  entitled  to  a  jury  trial."  In  the 
opinion,  .Tohnston,  J.,  speaklug  for  the  court, 
said:  "While  the  proceeding  was  of  a  crim- 
inal nature,  it  was  really  incident  to,  and  one 
of  the  final  steps  in,  the  civil  action  of  in- 
junction. He  was  not  entitled  to  a  jury  trial 
In  the  original  proceeding,  and  neither  could 
he  demand  a  Jury,  as  a  matter  of  right,  to 
try  the  charge  that  he  had  violated  the  in- 
Jurction  previously  granted.  The  constitu- 
tional provision  that  'the  right  of  trial  by 
jury  shall  be  Inviolate'  has  no  application  in 
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a  STiinmary  proceeding  of  tbls  character. 
This  guaranty  does  not  extend  beyond  the 
cases  where  such  right  existed  at  common 
law;  and  the-  right  to  punish  for  contempt 
without  the  lnter%'ention  of  a  Jury  was  a 
well-established  rule  of  the  common  law." 
The  only  material  difference  between  the 
Durein  Case  and  the  one  at  bar  is  that  Du- 
reln  violated  a  perpetual  injunction  which 
had  been  granted  after  a  final  hearing,  while 
Linlcer  was  found  guilty  of  violating  a  tem- 
porary Injunction,  which,  as  authorized  by 
the  statute,  was  issued  at  the  commencement 
of  the  action.  The  principle  involved  in  each 
determination  is  the  same.  If  Durein  was 
not  entitled  to  a  jury  trial  upon  a  charge  of 
violating  a  perpetual  injunction,  we  can  con- 
ceive of  no  logical  reasoning  that  could  be 
advanced  in  support  of  the  theory  that  the 
court  erred  in  holding  that  Iilnl£er  was  not 
entitled  to  a  trial  by  jury  upon  the  question 
as  to  whether  he  had  violated  a  temporai-y 
Injunction.  The  constitutionality  of  the  sec- 
tion of  the  statute  now  under  consideration 
was  before  the  supreme  court  of  the  United 
States  in  the  case  of  Kansas  v.  Ziebold,  123 
U.  S.  023,  8  Sup.  Ct.  273;  and  it  was  there 
held  that  the  equity  power  therein  conferred 
to  abate  a  public  nuisance,  without  a  trial 
by  jury,  is  in  harmony  with  settled  principles 
of  equity  jurisprudence;  and  in  the  opinion 
o?  the  court,  written  by  Mr.  Justice  Harlan, 
the  following  language  is  used:  "We  are  un- 
able to  perceive  anything  in  these  regula- 
tions Inconsistent  with  the  constitutional 
guaranties  of  liberty  and  property." 

Another  objection  to  the  validity  of  the  order 
complained  of  is  that  the  evidence  did  not  war- 
rant the  finding  of  the  court  that  LInlcer  had 
violated  the  temporary  injunction.  After  that 
writ  had  been  granted  and  served,  Linker  con- 
tinued in  business  in  the  building  mentioned 
and  described  in  the  petition,  and  there  sold 
and  kept  for  sale,  as  a  beverage,  certain  liq- 
uors, wliich  were  delivered  to  him  in  beer  cases. 
There  was  not  a  scintilla,  of  evidence  intro- 
duced tending  to  show  that  any  intoxicating 
liquors  were  sold  after  the  temporary  injunc- 
tion was  allowed,  nor  was  there  any  evidence 
tending  to  show  that  Linker  kept  any  Intoxicat- 
ing liquor  at  such  place  for  sale,  or  permitted 
any  persons  to  resort  there  for  the  purpose  of 
drinking  intoxicating  liquors  as  a  beverage  aft- 
er that  date.  On  September  12th,  some  60  days 
after  the  mJiin  proceeding  was  insUtuted,  Link- 
er was  charged  in  the  police  court  of  Lincoln 
Center  with  violating  an  ordinance  of  said  city, 
which  prohibited  the  illegal  sale  of  intoxicating 
liqnor,  or  the  keeping  of  such  liquor  for  illegal 
sale;  and,  at  the  time  of  his  arrest  under  that 
prosecution,  there  were  in  the  building  hereto- 
fore mentioned  nearly  three  cases  of  liquor,  the 
bulk  of  wliich  was  American  hop  ale  (which 
the  evidence  clearly  shows  was  not  Intoxicat- 
ing, and  which  the  court  so  found),  but  the 
liquor  in,  nt  least,  three  of  the  bottles  was  beer. 
Some  of  the  American  hop  ale  so  found  was  in 
a  refrigerator,  some  in  a  water  bw^et,  on  ice, 


while  three  bottles  were  found  "behind  tlie 
counter  away  next  to  the  window."    In  some 
of  the  otherwise  "empty  cases"  were  found  U 
unlabeled  bottles.    One  of  these  beer  cases  was 
labeled  "Pabst  Brewing  (Jorapany,"  and  was 
marked  "Clover,"  and  from  it.tlie  marslial  se- 
cured two  or  three  bottles.     Three  of  tliese 
eleven  bottles  were  opened,  and  found  to  con- 
tain Pabst  beer.     Incompetent   evidence  was 
also  Introduced  which  tended  to  show  th.it,  at 
the  time  the  prosecution  was  commenced  in 
the  police  court.  Linker  had  In  his  place  of 
business  a  government  liquor  license,  and  that 
prior  thereto  certain  beer  cases,  which  had  been 
shipped  to  Lincoln  Center  by  express  to  the  ad- 
dress of  "T.  Clover,"  had  been  delivered  to 
Linker;   that  certain  alterations  in  the  brands 
burned  Into  these  cases  had   been   made  b; 
some  one,  presumably  the  shipper,  prior  to  their 
delivery  at  Lincoln  Center  by  the  express  com- 
pany, but  after  the  date  of  the  commencement 
of  the  Injunction  proceedings;  and  that  Linker 
bad,  in  the  building  described  In  the  petition, 
sold  American  hop  ale  to  be  drunk  on  the  prem- 
ises as  a  beverage;   but,  aside  from  the  testi- 
mony above  mentioned,  there  was  no  evidence 
tending  to  show  any  violation  of  the  tempo- 
rary injunction.     Linker  had  a  legal  right  to 
sell,  and  to  keep  In  said  building  for  sale,  as  a 
beverage,  American  hop  ale,  as,  under  the  evi- 
dence and  the  findings  of  the  court,  such  liquor 
was  not  intoxicating.    He  also  had  the  right, 
if  he  so  desired,  to  keep  beer  in  said  building, 
provided  he  did  not  keep  the  same  for  an  ille- 
gal purpose.    We  think  there  was  a  total  fail- 
ure to  show  that  he  was  guilty  of  constructive 
contempt  of  court 

In  view  of  the  conclusion  which  we  have 
reached, 'and  which  necessarily  compels  a  re- 
versal of  the  judgment,  there  remains  no  ne- 
cessity for  passing  upon  the  contention  of  the 
appellant  that  no  authority  was  vested  In  the 
court  to  impose  a  fine  of  $50  for  violation  of 
the  temporary  Injunction,  as  the  statute  under 
which  this  proceeding  was  instituted  and  car- 
ried on  fixes  the  minimum  penalty  for  sadi 
violation  at  a  fine  of  $1(X)  and  iD[Q>rlsoiunent  in 
the  county  Jail  for  30  days.     The  oonrt  held 
that  "the  legislature  attempted  to   usurp  the 
functions  of  the  court  In  saying  what  shall  be 
the  penalty  for  contempt,  and  so  much  of  that 
paragraph  which,  after  denominating  the  place 
where  intoxicating  liquors  are  kept  to  be  drunk 
on  the  premises  to  be  a  nuisance,  attempts  to 
fix  the  penalty  upon  proceedings  for  contempt 
is   unconstitutional   and    void;    but      •     •    • 
that  this  court  has  a  right  to  punish  for  a  coo- 
tempt  of  Its  order,  regardless  and  wlthont  the 
aid  of  that  portion  of  the  section  prescriMng 
what  the  penalty  shall  be."    It  might  also  be 
siiggested  that  as,  at  the  time  the  rtUlng  and 
Judgment  here  complained  of  were  made.  Use 
defendant  was  apparently  satisfied  tberewitiL 
as  he  Interposed  no  objection  thereto,  and  as 
the  punishment  pronounced  by  the  court  Is  less 
than  that  authorized  by  the  statute,   and  as. 
until  vacated,  it  is  binding  upon  the  plaintiff, 
and  a  satisfaction  thereof  by  the  defendant 
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trould  relieve  bim  from  furtber  UabiUty  to  the 
state  by  reason  of  the  acts  complained  of,  the 
substantial  rights  of  the  defendant  were  not 
prejudiced  by  the  action  of  the  court  In  Impos- 
ing a  less  punishment  than  authorized  by  the 
statute.  But,  as  the  finding  that  the  d^endant 
was  guilty  of  violating  the  temporary  injunc- 
tion is  not  sustained  by  the  evidence,  it  fol- 
lows that  the  Judgment  must  be  reversed.  All 
the  Judges  concurring. 


(6  Kan.  App.  496) 

POWELL  T.  FINN. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, W.  D.     Jan.  4,  1897.) 
Taxation— Rights  of  Holder  of  Tax  Debd. 
'  The  holder  of  a  tax  deed,  being  defeated 
in  an  action  against  him,  because  of  irregulari- 
ties in  tlie  tax  proceedings,  has  a  riglit  to  re- 
cover  from    the    successful    claimant    tlie    full 
amount  of  ail  taxes  paid  on  such  land,  with 
interest  and  costs  as"  allowed  by  law,  which, 
when  found  by  the  court  to  have  been  paid, 
should  be  adjudged  a  lien  upon  the  land. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Graham  county. 

Action  by  8.  T.  Powell  against  G.  S.  Finn. 
From  a  judgment,  plaintiff  brings  error. 
Affirmed, 

S.  N.  Hawkes,  for  plaintiff  in  error.  Harwl 
&  Prewltt,  for  defendant  in  error. 

GILKESON,  P.  J.     The  questions  raised 
by  the  plaintiff  in  error  In  his  brief  are  very 
numerous.     Most  of  them,  however,  are  of 
practice,  and  as  to  these  latter  we  will  say 
that  the  court  erred  in  setting  aside  any 
part  or  portion  of  the  decision  and  judg- 
ment first  rendered  In  this  case,  as  they 
■were  not  properly  presented,  under  the  re- 
quirements of  the  Code,  and.  If  they  had 
Ijeen,  were  clearly  out  of  time;   but  we  do 
not  thlnl:  that  the  plaintiff  below  was  prej- 
udiced thereby,  as  the  error  did  not  affect 
the  final  judgment  rendered,  whicli  could 
and  should  have  been  rendered  even  if  the 
court  had  refused  to  set  aside  any  of  the 
proceedings,  and,  besides,  some  of  the  gross 
Irregularities   occurring   upon   the    trial   of 
tbis  case  were  assented  to,  or,  at  least,  sub- 
mitted to,  without  exceptions  being  taken 
a.t  the  time.    The  question  of  the  statute 
of  limitations  was  not  raised  in  the  court 
below.     The  tax  deed  was  attacked  for  ir- 
regularities, and  the  court  held  it  void.    The 
plaintiff  obtained  all  he  asked,  and  cannot 
complain. 

The  next  proposition  presented  Is:  "It 
-w'as  error  for  the  court  to  allow  defendant 
a.  Hen  for  any  taxes."  This  contention  can- 
not be  sustained.  We  think  this  case  falls 
■vs'Itbin  the  spirit  and  letter  of  paragraph 
OO06.  Gen.  St.  1889,  as  amended  by  section 
O,  Laws  1893,  and,  under  this  paragraph, 
-etxe  court  should  have  adjudicated  the  claim 
■goT  taxes;  and  the  record  shows  that  It  was 
a.<iljudlcated  by  consent,  at  least.    Issue  was 


joined  thereon,  and  bearing  had,  without 
objection;  and,  having  so  done,  It  was  prop- 
er, under  the  testimony,  to  allow  the  amouut 
thereof,  and  it  became  a  lien  upon  the  prem- 
ises. We  think  this  view  is  fully  sustain- 
ed by  our  supreme  court,  in  Russell  v.  Hud- 
son, 28  Kan.  99;  Coonradt  v.  Myers,  31  Kan. 
30,  2  Pac.  858;  Belz  v.  Bird,  31  Kan.  139, 
1  Pac.  240;  Bird  v.  Belz,  33  Kan.  391,  6 
Pac.  627;  Jackson  v.  ChalUss,  41  Kan.  247, 
21  Pac.  87.  The  judgment  of  the  court  be- 
low will  be  affirmed. 


(S  Kan.  App.  515) 
STATE  V.  REYNOLDS. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, W.  D.     Jan.  10,  1896.) 

INTOXICATINO     LlQUOBS  —  UnlAWFOL    SaLE  —  IN- 
STRCOTIONS. 

1.  A  compound  of  several  ingredients,  or  a 
mixture  of  liquors,  is  an  intoxicating  liciuor, 
within  the  meaning  of  the  prohibitory  liquor 
law,  when  such  compound  or  mixture  may  be 
taken  in  sufficient  quantity  to  produce  intoxica- 
tion, and  when  it  is  reasonable  to  presume  that 
it  may  be  used  as  a  beverage,  and  as  a  substi- 
tute for  the  ordinary  drinks. 

2.  Under  an  information  charging  an  unlaw- 
ful sale  of  intoxicating  liquor,  evidence  should 
not  be  admitted  to  show  other  unlawful  sales, 
which  were  not  in  the  mind  of  the  prosecuting 
witness  when  the  information  was  filed;  nor 
should  sales  other  than  that  relied  upon  for  con- 
viction be  considered  merely  for  the  purpose 
of  making  weight  against  the  defendant. 

3.  An  instruction,  although  correct  as  an  ab- 
stract proposition,  is  properly  refused  by  the 
court  when  it  is  not  within  the  issues  being 
tried. 

(Syllabus  by  the  Court) 

Error  from  district  court.  Rooks  county. 
Elmer  L.  Reynolds  was  convicted  of  selling 
liquors,  and  brings  error.     Reversed. 

J.  R.  Brobst,  for  plaintiff  In  error.  M.  C. 
RevlUe  and  S.  N.  Hawkes,  for  defendant  in 
error 

GARVER,  J.  This  was  an  action  In  which 
the  defendant  was  charged  in  three  counts 
with  the  unlawful  selling  of  intoxicating 
liquors,  and  was  found  guilty  upon  the  second 
count.  For  a  conviction  upon  tbis  count  the 
state  elected  to  rely  upon  a  certain  sale  of 
liquor  made  by  the  defendant  as  testified  to  by 
the  complaining  witness  Gatfield.  The  record 
in  this  case  is  voluminous,  and  the  rulings 
of  the  court  complained  of  are  numerous. 
But,  with  a  few  exceptions,  the  assignments 
of  error  are  without  merit.  The  evidence 
shows  that  the  defendant  was  a  druggist,  and 
the  proprietor  of  a  drug  store  in  the  city  of 
Stockton.  Upon  the  trial  be  admitted  the 
sale  upon  which  the  state  elected  to  rely  for 
a  conviction  under  the  second  count,  but 
claimed  that  the  article  sold  was  a  mixture 
of  six  ounces  of  whisky  and  two  ounces  of 
tincture  of  ginger;  that  it  was  sold  for  use 
as  a  medicine,  and  could  not  be  reasonably 
used  as  an  Intoxicating  beverage.  The  Is- 
sue upon  this  count  was,  upon  the  trial,  prac- 
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tleally  narrowed  down  to  the  one  question: 
Was  this  an  Intoxicating  liquor,  and  the  mix- 
ture of  such  a  ctiaracter  that  the  defendant 
is  presumed  to  have  known  that  it  was  rea- 
sonably liable  to  be  used  as  an  intoxicating 
beverage,  and  therefore  within  the  prohibition 
of  the  statute?  It  is  well  settled  that  it  is 
not  every  liquid  that  contains  intoxicating  in- 
gredients, and  that  is  capable  of  being  used  so 
as  to  produce  intoxication,  which  can  be  class- 
ed as  an  intoxicating  liquor,  within  the  mean- 
ing of  the  statute.  Where  the  liquid  is  a  com- 
pound of  sereral  ingredients,  or  a  mixture  of 
liquor^.  It  must  be  a  compound  or  mixture 
which  may  be  taken  in  sufficient  quantities 
to  produce  intoxication,  and  which  it  is  rea- 
sonable to  presume  may  be  used  as  a  bever- 
age, and  as  a  substitute  for  the  ordinary 
drinks.  Intoxicating  Liquor  Cases,  25  Kan. 
524.  And  in  any  case  where  the  sale  of  such 
compound  or  mixture  is  charged  as  a  violation 
of  the  prohibitory  law,  it  is  a  question  of  fact 
for  the  jury,  under  the  evidence,  whether  such 
sale  is  within  cr  without  the  statute.  In 
this  case  this  was,  upon  the  evidence,  a  close 
question.  A  number  of  expert  witnesses  tes- 
tified upon  each  side,— the  testimony  of  one 
class  tending  to  prove  that  the  mixture  could 
reasonably  be  used  only  as  a  medicine,  and 
not  as  a  beverage;  the  other  class  testifying 
that  it  was  an  intoxicating  liquor,  which  could 
be  used  in  such  quantities,  as  a  beverage,  as 
to  produce  intoxication.  We  think,  under  the 
circumstances  of  the  case,  undue  importance 
was  given  to  the  fact  that  the  mixture  con- 
tained a  large  percentage  of  alcohol,  and  was 
intoxicating.  This  being  a  fact  not  in  dis- 
pute, the  attention  of  the  jury  should  have 
been  directed  more  to  the  use  which  might  rea- 
sonably be  made  of  such  liquor,  and  not  so 
much  to  an  exceptional  use.  Upon  this  point, 
after  the  jury  had  retired  to  deliberate  upon 
their  verdict,  as  an  additional  instruction  giv- 
en at  the  request  of  the  jury  the  court  said: 
"If  you  find  the  liquor  sold  upon  the  prescrip- 
tion of  Dr.  Keigb  was  compounded  of  six  oun- 
ces of  whisky  and  two  of  tincture  of  ginger, 
then  you  are  to  say,  under  the  evidence, 
whether  or  not  It  was  an  intoxicating  liquor." 
We  think  the  court,  in  the  same  connection, 
should  have  qualltled  this  instruction  -by  stat- 
ing that  the  jury  must  also  find  whether  ft 
could  fairly  be  presumed  that  such  liquor 
might  be  used  as  a  beverage.  As,  In  the  gen- 
eral charge,  the  law  was  properly  given,  and 
these  qualifications  made,  this  of  itself  would 
not  justify  a  reversal  of  the  judgment,  though 
it  may  have  had  a  tendency  to  confuse  the 
jury. 

Evidence  was  admitted,  over  the  objection 
of  the  defendant,  tending  to  show  other  un- 
lawful sales  of  intoxicating  liquors  by  him, 
previous  to  the  sale  alleged  in  this  case.  The 
offer  of  this  evidence  was  accompanied  by  a 
statement  of  counsel  for  the  state  that  the 
sales  which  it  was  proposed  to  prove  were  not 
in  the  mind  of  the  prosecuting  witness  at  the 


time  the  Information  was  filed,  and  were  in- 
dependent thereof.     So  far  as  the  record  dis- 
closes,  neither  the  prosecuting  witness  nor 
the  county  attorney  had  any  knowledge  or  no- 
tice of  such  sales.    The  court  also  instructed 
the  jmy  that  they  might  take  into  considera- 
tion any  proof  of  the  keying  of  intoxicating 
liquors  on  the  premises  of  the  defendant  for 
use  as  a  beverage,  in  passing  on  the  question 
whether  or  not  the  defendant  had  such  liquorv 
there  at  the  time  he  was  charged  with  maktng 
the  sales  relied  upon;   and  that  they  might 
also  take  into  consideration  the  proof  of  other 
unlawful  sales  to  Gatfleld,  to  which  he  testi- 
fied, in  corroboration  of  his  evidence,  offered 
to  prove  the  offense  relied  on  by  the  state. 
This  was  error.     The  evidence  should  have 
been  confined  to  the  issues  joined  between  the 
state  and  the  defendant,  and  only  such  evi- 
dence admitted  as  tended  to  prove  the  specific 
offenses  charged.     Evidence  of  other  oSeasei 
should  not  be  injected  into  a  case  for  the 
sole  purpose  of  carrying  weight  against  the 
defendant     State  v.  Marshall,  2  Kan.  App. 
792,  44  Pac.  49;  State  v.  Hughes,  3  Kan.  App. 
95,  45  Pac.  94:-,   State  v.  Nleld,  4  Kan.  App. 
026,  45  Pac.  623.   The  evidence  properly  admit- 
ted to  prove  the  second  count  of  the  Informa- 
tion leaves  the  guilt  of  the  defendant  not  free 
from  reasonable  doubt     Admitting  this  evi- 
dence of  other  unlawful  sales,  and  permitting 
the  jury  thus  to  take  it  into  consideratloD. 
may  have  had  a  controlling  influence  in  secur- 
ing the  verdict. 

Complaint  Is  also  made  because  the  court 
permitted  the  jurors,  or  some  of  them,  to  smell 
and  taste  the  liquor  which  It  was  claimed 
the  defendant  sold  to  Gatfield.  This  was  er- 
ror. State  V.  Lindgrove,  1  Kan.  App.  51,  -U 
Pac.  688.  But,  as  the  court  afterwards  di- 
rected the  jury  to  disregard  any  informa- 
tion which  they  thus  obtained,  this,  of  it- 
self, would  not  justify  a  reversal  of  the  jadg- 
ment. 

As  there  was  no  evidence  tending  to  show 
that  the  article  sold  was  tincture  of  ginger,  tlie 
court  very  properly  refused  to  instruct  the 
Jury,  as  the  defendant  requested,  that  tinc- 
ture of  ginger  is  not,  by  itself,  an  intoxicating 
liquor,  within  the  meaning  of  the  statute. 
There  was  no  such  Issue  before  the  Jury. 

Counsel  for  the  state  object  to  a  review  of 
this  case,  because  of  defects  in  the  record. 
The  clerk  of  the  district  court  certifies  to  a 
full  and  correct  transcript  of  the  record  in  the 
case,  including  the  bill  of  exceptions.  This 
record  may  be  open  to  technical  objection,  be- 
cause of  some  apparent  omissions,  but  we 
think  Everything  is  substantially  before  ns. 
and  that  the  defendant  is  entitled  to  the  re- 
view of  the  case  which  we  make.  The  tech- 
nical objections  made  to  the  transcript  are  at 
matters  which  could  be  readily  supplied,  and 
can  In  no  way  affect  the  merits  of  the  several 
questions  which  we  have  considered.  The 
judgment  will  be  reversed,  and  the  case  re- 
manded for  a  new  trial. 
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(5  Kan.  App.  612) 

LLOYD  V.  FIRST  NAT.  BANK  OP 
RUSSELL,  KAN. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, W.  D.     Jan.  10,  1897.) 

ASSIQSHENT  OF   CAUSE  OF  ACTIOS— SeT-OfF — RE- 
VIEW OX  Appeal. 

1.  A  cause  of  action  for  usurious  interest  paid 
to  a  national  bank  on  a  note  given  for  a  loan  of 
money  is  not  assignable. 

2.  Although  a  claim  for  usurious  interest 
against  a  national  bank  and  the  note  held  by 
the  bank  on  which  such  intcr^t  was  paid  can- 
not be  set  off  one  against  the  other,  yet,  when 
the  claim  for  usury  has  been  reduced  to  judg- 
ment, one  judgment  may  be  set  off  against  the 
other,  notwithstanding  an  attempted  assign- 
ment of  a  portion  of  the  claim  for  usury  pre- 
vious to  the  rendering  of  the  judgment  thereon. 

3.  When  the  decision  of  a  trial  court  is  cor- 
rect, it  will  not  be  reversed,  although  insuiS- 
cient  reasons  are  assigned  therefor. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Russell  county. 

Action  by  the  First  National  Bank  of  Russell, 
ICan.,  against  Henry  E.  Shafer  and.  Ira  E. 
Lloyd.  Jadgment  for  plaintiff,  and  defendant 
Lloyd  brings  error.    Affirmed. 

Ira  E.  Lloyd,  for  plalutifT  In  error.  H.  L 
Pestana,  for  defendant  in  error. 

GILKBSON,  P.  J.     On  October  17,   1880, 
Henry  E.   Shafer  obtained  Judgment  In  the 
district  fourt  of  Russell  county   against  the 
First    National    Bank    of    Russell,    Kan.,    for 
$1,249.40  debt  and  ?17.40  costs,  which  Judg- 
ment drew  interest  at  the  rate  of  7  per  cent, 
per  annum.     The  cause  of  action  upon  which 
said  Judgment  was  rendered  was  for  the  recov- 
ery of  usurious  interest  charged  and  receiv- 
ed by  the  said  bank  upon  loans  made  to 
the  s^id  Shafer,  and  by  him  paid,  in  viola- 
tion of  section  5198,  Rev.  St.  U.  S.     In  this 
action  the  plaintiff  In  error,  Ira  E.  Lloyd, 
appeared,  and  acted  and  was  the  attorney 
of  said  Shafer.     The  First  National  Bank 
Instituted  proceedings  in  error  In  the  su- 
preme court  of  the  state  of  Kansas  to  re- 
verse said  Judgment,  which  was  pending  In 
said   supreme   court  until   November,   1803, 
when  the  bank  caused  the  same  to  be  dis- 
missed.    The  said  Ira  E.   Lloyd  continued 
to  be  the  attorney  for  said  Shafer  In  said 
action  during  Its  pendency  In  the  supreme 
court     On  the  20th  day  of  June,  A.  D.  1800, 
the  First  National  Bank  of  Russell,  Kan., 
obtained  a  Judgment  against  the  said  Hen- 
ry  E.   Shafer  and  one  John  C.  Youngman 
for  and  upon  their  Joint  note  In  the  sum 
of  $1,603.86  debt  and  $21.15  costs,  and  this 
Judgment  drew  Interest  at  the  rate  of  10  per 
cent,   per  annum.     The  defendants  In  this 
action,    Shafer    and    Youngman,    instituted 
proceedings  In  error  in  the  supreme  court 
of  the  state  of  Kansas  to  reverse  the  same, 
and   In  June,  18M,  Judgment  veas  rendered 
■by  the  said  supreme  court  modifying  said 
Judgment  by  reducing  the  rate  of  interest 
fronci  10  per  cent  to  6  per  cent.,  and  in  No- 
vember, 1894,  In  accordance  with  the  man- 


date of  the  supreme  court,  the  district  court 
of  Russell  county  modified  Its  Jadgment 
On  the  9th  day  of  November,  1893,  this  ac- 
tion was  commenced  In  the  district  court  of 
RusseU  county,  Kan.,  by  the  First  National 
Bank  against  Henry  E.  Shafer  and  Ira  B. 
Lloyd,  to  have  one  of  said  Judgments  off- 
set against  the  other,  and  for  a  judgment 
against  said  Shafer  for  any  balance  that 
might  be  due  the  bank  from  him;  and  up- 
on December  22,  1894,  the  court  rendered 
Judgment  herein  In  favor  of  the  plaintiff 
and  against  the  defendants,  Lloyd  and  Sha- 
fer, as  prayed  for  In  the  petition.  At  the 
commencement  of  this  action  the  said  Hen- 
ry B.  Shafer  and  John  C.  Youngman  were 
Insolvent  and  have  continued  to  be  so  un- 
til the  present  time,  and  neither  of  the  Judg- 
ments sought  to  be  set  off  have  been  paid  in 
whole  or  In  part.  The  court  made  special 
findings  of  fact  as  follows:  "First  It  Is  by 
the  court  found  that  the  matters  stipulated 
as  facts  In  this  case  are  true  as  stipulated. 
Second.  It  Is  found  by  the  court  that  in  the 
action  and  snit  of  H.  B.  Shafer  against  the 
First  National  Bank,  upon  his  allegations 
of  usurious  Interest  against  the  said  First 
National  Bank  there  was  an  agreement  be- 
tween the  said  H.  B.  Shafer  and  Ira  E. 
Lloyd,  before  Judgment  was  obtained  In  sold 
case,  that  the  said  Ira  E.  Lloyd  should  re- 
ceive as  a  fee  for  his  services  In  said  case 
the  sum  of  $500.  Third.  It  is  found  by  the 
court  from  the  evidence  in  this  case  that 
there  was  an  oral  assignment  by  the  said 
H.  B.  Shafer  to  said  Ira  B.  Lloyd,  before 
Judgment,  of  an  Interest  and  ownership  in 
the  claim  of  said  H.  B.  Shafer  against  the 
First  National  Bank  to  the  extent  of  $500." 
And  conclusions  of  law,  to  wit:  "That  plain- 
tiff's cause  of  action  and  defendants*  cause 
of  action,  upon  which  respective  Judgments 
were  rendered,  were  each  founded  upon  con- 
tract; and  that  the  respective  ctxises  of 
action  arose  in  this  state,  and  Judgments 
were  rendered  In  this  state.  That  the  cause 
of  action  by  plaintiff  upon  whi«;h  plaintiff's 
Judgment  was  rendered  Ip  and  was  a  proper 
counterclaim  and  set-off  against  the  defend- 
ants' cause  of  action.  Judgment  of  the  court 
that  the  defendants'  Judgment  be  set  off 
and  applied  In  payment,  so  far  as  the  same 
In  amount  applies  to  the  payment  of  plaln- 
tlfPs  Judgment;  and  that  the  court  finds 
that  the  right  of  set-off  In  the  bank  is  par- 
amount to  the  claim  of  Ira  E.  Lloyd." 

Can  the  claim  of  Shafer  against  the  bank 
of  usurious  interest  be  set  off?  This  ques- 
tion has  been  answered  by  our  supreme 
court  In  the  negative.  Fraker  v.  CuUum,  ^ 
Kan.  679.  Mr.  Justice  Brewer,  delivering 
the  opinion  of  the  court,  says:  "This  de- 
pends upon  the  nature  of  the  cause  of  ac- 
tion, for  unless  It  is  one  arising  upon  con- 
tract it  cannot,  under  our  statute,  be  made 
a  matter  of  set-off.  The  cause  of  action  Is 
clearly  not  founded  upon  express  contract 
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The  bank  ncTer  promised  to  pay  Fraker 
double  the  nsurious  Interest  It  had  received 
from  him.  The  only  express  contract  was 
the  other  way,  and  that  contract  had  been 
performed.  Is  it  founded  upon  an  implied 
contract?  The  authorities  say  not  Hade  v. 
McVay,  31  Ohio  St.  231;  Lucas  v.  Bank,  78 
Pa.  St.  228;  Wiley  v.  Starbuck,  44  Ind.  298. 
The  section  creates  a  forfeiture,  and.  In  case 
the  party  wronged  has  actually  parted  with 
his  money,  allows  him  to  recover  double 
damages.  Usury,  says  the  statute,  forfeits 
all  interest.  That  is  the  penalty  for  the  for- 
bidden act.  It  is  in  the  nature  of  punish- 
ment for  an  infraction  of  the  law.  If  no 
interest  has  been  paid,  but  only  contracted 
to  be  paid,  that  is  the  only  effect  of  the 
statute.  It  thus  far  nullifies  the  contract, 
and  forbids  recovery  of  such  interest  But, 
if  it  has  been  paid,  the  party  may  recover 
It  back,  and  as  much  more.  The  forfeiture 
Is  not  avoided  by  the  fact  that  the  contract 
has  been  performed;  but,  as  though  per- 
formance had  increased  the  wrong,  the 
damages  are  doubled.  The  cause  of  action 
is  really  one  to  enforce  a  forfeiture,  but  a 
forfeiture  implies  no  contract  •  •  •  It 
cannot  be  justly  said  that  an  action  to  en- 
force a  forfeiture  or  recover  a  penalty  Is 
one  founded  upon  contract,  no  matter  who 
is  the  party  chiefly  benefited  by  the  re- 
covery." And  it  Is  admitted  by  the  de- 
fendant in  error  that  Shafer's  causes  of  ac- 
tion against  the  bank  were  not  causes  of 
action  arising  upon  contract,  and  for  this 
reason  contends  that  It  was  not  assignable. 
This  has  been  answered  in  our  comments 
upon  the  right  of  set-off.  And  as  we  have 
there  held  that  the  causes  of  action  did  not 
arise  upon  contract  we  are  compelled  to  an- 
swer this,  under  the  decisions  of  the  su- 
preme court  of  this  state,  in  the  negative. 
"At  common  law  no  chose  in  action  was 
negotiable,  or  even  assignable.  In  equity 
every  chose  In  action,  except  a  tort,  was 
assignable;  but  It  was  assignable  subject  to 
all  equities  that  might  be  set  up  against  It 
Under  the  Kansas  statute  every  chose  In 
action  is  assignable  except  a  tort,  the  same 
as  in  equity."  McCrum  v.  Corby,  11  Kan. 
465;  Railway  Co.  v.  Brehm,  54  Kan.  751,  30 
Pac.  690.  It  will  therefore  be  seen  that  the 
second  conclusion  of  law  made  by  the  trial 
court  is  erroneous  as  to  the  foundation  of 
the  defendants'  cause  of  action,  and  the  rea- 
son assigned  for  allowing  the  counterclaim 
or  set-off.  While  we  hold  that  the  claim  for 
usury  was  not  assignable,  yet,  as  soon  as 
It  was  reduced  to  a  judgment,  the  nature 
of  the  claim  was  changed.  The  Judgment 
partook  of  a  different  nature  from  a  bare, 
naked,  open  claim,  and  could  be  used  as  a 
set-off.  But,  as  the  decision  Is  correct,  it 
should  not  be  disturbed  If  a  wrong  reason 
is  assigned.  This  disposes  of  all  the  ques- 
tions in  this  case.  The  judgment  of  the 
trial  court  will  be  affirmed. 


(&  Kan.  App.  49S) 
HEATON  et  ux.  t.  NORTON  COUNTY 
STATE  BANK. 
(Conrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment W.  D.     Jan.  4,  1897.) 

JOBISDICTIOM  ON  APPEAL— DkED  BV    DuBESS — Kc- 

VI EW — Notary  as  VVitxess. 

1.  When  the  record  does  not  affirmatiTely 
show  the  amount  or  value  of  the  subject-matter 
in  controversy,  evidence  aliunde  the  record  is 
admissible  to  establish  that  fact. 

2.  When  the  execution,  by  the  wife,  of  a  deed 
of  conveyance  of  the  family  homestead  is  ob- 
tained by  threats  of  the  arrest  and  imprison- 
ment of  her  husband,  such  deed  will  be  held 
Invalid  and  void  on  the  ground  of  uudne  infla- 
ence,  even  though  the  threatened  arrest  and  im- 
prisonment is  for  an  offense  of  which  the  hug- 
band  is  guilty.  The  unlawful  use  of  eriminal 
process,  or  the  threatened  anlawful  use  of  crim. 
mai  proceeding,  is  itself  unlawful,  and  no  ad- 
vantage so  obtained  will  be  sustained  by  the 
courts. 

3.  When  oCEers  of  evidence  and  the  miinga  of 
the  court  thereon  are  made,  without  specific  ob- 
jection, upon  the  theory  that  the  issues  being 
tried  are  applicable  alike  to  all  the  defendantx. 
an  appellate  court  will  review  the  mlinga  of 
the  trial  court  upon  the  same  theory,  and  will 
not  regard  technical  objections,  for  the  first 
time  made  on  appeal,  that  as  to  one  defendant 
In  default  the  rulings  were  correct 

4.  An  officer  who  certifies  to  the  fact  that  the 
grantors  in  a  deed  personally  appeared  before 
him  and  acknowledged  the  execution  thereof  is 
a  competent  witness  to  testify  to  the  circtuH- 
stancea  surrounding  such  execution  and  ac- 
knowledgment, notwithstanding  the  testimony 
may  tend  to  show  that  the  execution  of  the  deed 
was  obtained  by  duress  or  undue  influence. 

(Syllabus  by  the  Court) 

Error  from  district  court  Norton  coontj; 
A.  0.  T.  Griger,  Judge. 

Action  by  the  Norton  County  State  Bank 
against  Morgan  Heaton  and  Mattle  J.  Hea- 
ton.  Judgment  for  plaintiff.  Defendants 
bring  error.     Reversed. 

L.  H.  Wilder  and  C.  Angerine,  for  plaintiffs 
In  error.  L.  H.  Thompson,  G.  H.  Horton. 
and  A-  N.  Sullivan,  for  defendant  In  error. 

GILKESON,  P.  J.  On  the  16th  day  of 
January,  1S95,  the  defendant  In  error,  aa 
plaintiff,  commenced  its  action  against  tbe 
Heatons,  as  defendants,  before  a  Justice  of 
the  peace  of  Norton  county,  for  the  posses- 
sion of  certain  real  estate  in  tbe  town  of 
Norton,  Norton  county,  Kan.,  alleging  own- 
ership thereof  by  the  plaintiff,  and  tbe  un- 
lawful and  forcible  detention  of  tbe  same  by 
the  defendants.  This  action  was  by  tbe  Joa- 
tice  of  the  peace  certified  to  the  district  court 
of  Norton  county  for  trial,  and  afterwards, 
and  In  said  court  the  Norton  County  State 
Bank  filed  what  is  termed  its  "amended  pe- 
tition," alleging  title  in  Itself  by  virtue  of 
a  certain  warranty  deed  made,  executed,  and 
delivered  by  the  defendants,  Morgan  Hea- 
ton and  Mattle  J.  Heaton,  to  tlie  plaintlft 
bank,  the  acknowledgment  and  recording  of 
said  deed,  and  attaching  a  copy  thereof  as 
an  exhibit,  and  a  cause  of  action  for  $200 
damages   caused  by  the   wrongful  and    oik- 
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lawful'  possession  of  said  real  estate  by  the 
defendants.      To  tbis  petition  Mattie  J.  Hea- 
ton  ftuswered,  denying  each  and  every  al- 
legation  In  said  amended  petition,  except 
such  as  are  speciflcally  admitted.     Second. 
Admitting  the  deed  referred  to  in  plaintiff's 
petition  was  by  ber  executed  and  delivered 
without    any    consideration.      Third.    That 
Mattie  J.   Heaton  and  Morgan  Heaton  are 
husband  and  wife,  and  have  been  for  more 
than  15  years;   that  they  are  tlie  absolute 
and  unqualified  owners  of  the  property  In 
controversy,  and  have  been  for  many  years; 
that  the  property  Is  occupied  by  them,  with 
their  family,  as  a  homestead,  and  was  bo 
occupied  for  many  years  prior  to  the  action, 
and  they  now  have  possession  thereof,  and  are 
entitled  to  the  peaceable  possession  of  the 
same  as  a  homestead;   that  the  deed  in  con- 
troversy was  executed  and  delivered  by  her 
to  the  plaintiff  while  she  was  under  coer- 
cion, intimidatlfm,  and  duress,  and  undu« 
influence    practiced,    caused,    and    brought 
about  by  the  plaintiff  and  its  representa- 
tives acting  under  the  authority,  of  plaintiff 
and  for  and  on  its  behalf;   that  her  husband, 
the  defendant  Morgan  Heaton,  at  the  time 
of  the  execution  and  delivery  of  the  deed 
was,  and  for  many  years  prior  thereto  bad 
been,  an  officer  and  managing  agent  of  the 
plaintiff;  that  the  plaintiff  and  Its  repre- 
sentatives acting  for  the  plaintiff  and  on  its 
behalf  prepared  such  deed  without  consult- 
ing ber,  and  without  ber  knowledge,  and 
came  to  her  home  after  midnight,  and,  with 
tlie  intention  to  cheat  and  defraud  her  out 
of  ber  homestead,  wrongfully  and  fraudu- 
lently and   unlawfully  represented   to   ber 
tbat  ber  said  husband  had  sold  and  disposed 
of  the  proi»erty  of  the  plaintiff,  and  appro- 
priated the  proteeds  thereof  to  his  own  use, 
and  tbat  he  had  stolen  and  embezzled  the 
fnnds  of  the  plaintiff,  and  with  such  inten- 
tion so  represented  and  threatened  that,  un- 
less she  Immediately  executed  and  delivered 
such  deed,  such  plaintiff  and  Its  representa- 
tives would  immediately  cause  her  husband 
to  be  arrested  and  imprisoned  on  the  charge 
of    embezzlement  and   larceny;    that   such 
plaintiff  and  its  representatives  had  hereto- 
fore made  such  charges  against  and  to  her 
said   husband,  and  bad  threatened  her  said 
tiusband  with  such  arrest  and  impcisonment; 
tbat  she  at  the  time  was  informed  of  such 
representations,  threats,  and  charges;   that 
lien   and  there  believing  that  the  plaintiff 
md    its  representatives  would  immediately 
isuse   the  arrest  and  Imprisonment  of  her 
WLld  busband  unless  she  executed  and  dellv- 
rcd    said  deed  to  plaintiff,  and  being  put 
B   fear  by  such  threat  of  arrest  and  imprls- 
nznent  of  her  said  husband,  and  to  prevent 
mcb    arrest  and  imprisonment,  and  for  no 
klier    pui^jose   or  consideration   whatever, 
ke    delivered  said  deed  to  plaintiff  at  the 
bae  it  was  presented;   that  all  the  acts  by 
tar  done  and  performed  at  such  time  were 
kused   and  brought  about  solely  and  only 
47  P.-37 


by  such  threat  of  arrest  and  Imprisonment, 
and  while  she  was  under  the  influence  of  and 
controlled  by  such  threats,  and  that  the  exe- 
cution and  delivery  of  such  deed  was  not 
her  voluntary  act  and  deed,  and  that  such 
threats  of  arrest  and  Imprisonment  were  by 
the  plaintiu  and  Its  representatives  made  to 
her,  and  to  her  husband  with  the  Intention 
on  the  part  of  the  plaintiff  and  its  repre- 
sentatives to  cheat  and  defraud  her  out  of 
her  said  homestead,  and  were  made  and 
communicated  and  repeated  and  caused  to 
be  made,  communicated,  and  repeated  to 
her  for  the  puri>ose  of  Intimidating  her  and 
putting  her  in  fear,  and  coercing  and  com- 
pelling her  to  so  execute  and  deliver  such 
deed,  and  do  and  perfcn-m  all  otlier  acts 
by  her  done  and  performed  at  such  time; 
and  that  by  reason  of  such  acts  on  the  part 
of  the  plaintiff  and  its  representatives  she 
was  cheated  and  defrauded  out  of  her  home- 
stead, and  coerced  and  intimidated  and  put 
In  fear,  and  compelled  to  so  execute  and  de- 
liver such  deed  to  the  plaintiff,  and  to  do 
and  perform  all  other  acts  by  her  done  and 
performed  at  such  time;  that  she  never  con- 
sented, either  jointly  with  her  husband  or 
otherwise,  to  the  execution  and  delivery  of 
such  deed,  or  to  the  conveyance  of  her  said 
husband;  and  that  such  deed  is  void,  and 
that  of  all  the  facts  in  her  answer  set  out 
the  plaintiff  and  its  representatives  have  at 
all  times  had  full  knowledge.  Platntlffs 
reply  Is  that  It  denies  generally  and  speciflc- 
ally  each  and  every  material  allegation  con- 
tained in  said  reply,  save  and  except  such 
admissions  therein  made  relative  to  the  al- 
legations contained  in  plaintiff's  petition. 
Case  tried  to  the  court  without  a  Jury. 
Court  found  the  Issues  in  favor  of  the  plain- 
tiff, that  at  the  time  of  the  commencement 
of  this  action  the  plaintiff  was  the  owner 
of,  and  entitled  to  the  possession  of,  the  real 
estate  described  in  the  petition,  and  that  the 
plaintiff  is  entitled  to  recover  from  the  de- 
fendants the  sum  of  $180  damages  for  the 
withholding  the  possession  of  said  property; 
and  judgment  rendered  In  accordance  there- 
with. 

The  jurisdiction  of  this  court  to  hear  and 
determine  this  action  is  again  challenged  by 
the  defendant  in  error  upon  the  ground  that 
the  amount  or  value  of  the  property  In  con- 
troversy exceeds  the  sum  of  $2,000.  This 
question  was  raised  in  this  court  by  motion 
to  certify  the  action  to  the  supreme  court  of 
the  state,  which,  npon  hearing,  was  denied. 
We  are  satisfied  with  the  ruling  made  upon 
that  motion  at  that  time.  The  defendant  In 
error,  contending  then,  as  it  does  now,  that 
tb6  consideration  mentioned  In  the  deed  and 
the  deed  being  pleaded,  establishes  the 
amount  in  controversy.  We  think  not.  The 
only  object  In  setting  out  or  referring  to  the 
deed  in  this  case  is  for  the  piniwse  of  show- 
ing title.  It  was  introduced  in  evidence  for 
this  purpose  only.  There  is  not  an  allegation 
In  this  petition  that  refers  to  the  value  of  the 
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property,  and  the  fact  that  the  title  under 
which  they  claim  Is  set  np  by  the  deed  has 
no  other  effect;  and  how  the  consideration 
mentioned  in  the  deed,  executed  long  prior 
to  the  commencement  of  the  action,  can  of 
itself  establish  the  yalue  of  the  property  in 
controversy,  we  cannot  understand.  And  if 
the  consideration  of  this  deed  had  been  nat- 
ural love  and  affection,  or  the  sum  of  one  dol- 
lar and  other  valuable  considerations,  we  do 
not  think  that  the  learned  counsel  for  de- 
fendant in  error  would  for  a  moment  contend 
that  such  consideration  established  the  Ju- 
risdiction of  this  court. 

But  the  vital  question  in  this  case  is  that  of 
duress.  In  other  words,  do  threats  of  law- 
ful arrest  constitute  duress?  This  we  must 
answer  in  the  affirmative.  While  it  has  been 
held  that  threats  of  imprisonment,  to  consti- 
tute duress,  must  be  unlawful  imprisonment, 
we  think  the  question  Is  whether  the  threat 
is  of  Imprisonment  which  will  be  unlawful 
in  reference  to  the  conduct  of  the  threatener, 
who  is  seeking  to  obtain  a  contract  by  his 
threat.  Imprisonment  that  is  suffered 
through  the  execution  of  a  threat  which  was 
made  for  the  purpose  of  forcing  a  guilty  per- 
son to  enter  Into  a  contract  may  be  lawful  as 
against  the  authorities  and  the  public,  but 
unlawful  as  against  the  threatener,  when 
considered  with  reference  to  his  effort  to  use 
for  his  private  benefit  processes  provided  for 
the  protection  of  the  public  and  the  punish- 
ment of  crimes.  One  who  has  overcome  the 
mind  and  "will  of  another  for  his  own  advan- 
tage, under  such  circumstances,  is  guilty  of 
a  perversion  and  abuse  of  the  laws  which 
were  made  for  another  purpose,  and  he  is  In 
no  position  to  claim  the  advantage  of  a  form- 
al contract  obtained  in  that  way.  In  such 
a  case  there  is  no  reason  why  one  should  be 
bound  by  a  contract  obtained  by  force, 
which,  in  reality,  is  not  bis,  but  another's. 
Morse  v.  Woodworth,  155  Mass.  232,  27  N. 
E.  1010,  29  N.  E.  525;  Hargreaves  v.  Korcek 
(Neb.)  62  ]^.  W.  1086.  In  the  case  of  Bane  v. 
Uetrick,  52  111.  27,  the  court  said:  "The 
mortgage  was  void  for  another  reason,— it 
was  executed  through  a  iwrverslon  and 
abuse  of  criminal  process.  It  is  against  pub- 
lic policy  that  process  should  thus  be  used, 
and  no  court  will  allow  the  results  flowing 
from  it  to  be  enjoyed  by  him  who  so  uses  It." 
The  supreme  court  of  California,  in  passing 
upon  this  question  of  duress,  when  the  plain- 
tiff had  procured  warrant  to  be  issued  by  a 
justice  of  the  peace  for  the  arrest  of  the  de- 
fendant for  the  purpose  of  coercing  the  de- 
fendant to  pay  certain  sums  of  money  and 
sign  contracts  for  the  payment  of  money  to 
plaintiff  upon  the  claim  by  plaintiff  that  tle- 
feudant  bad  embezzled  large  sums  of  money 
from  the  Milwaukee  Furniture  Company,  of 
which  defendant  had  been  acting  as  treasur- 
er, cites  Bane  r.  Detrick,  supra,  and  adds: 
"Under  that  kind  of  menace  which  consists 
of  an  injury  to  the  character  of  a  person,  it 
is  entirely  immaterial  whether  such  person 


is  guilty  or  innocent  of  the  crime  to  be  char- 
ged. MorriU  v.  Nightingale  (Cal.)  28  Pac. 
1068.  In  Hackett  v.  King,  6  Allen,  58,  It 
was  held:  "That  though  a  person  was  ar- 
rested under  a  legal  warrant,  and  by  a  prop- 
er officer,  yet  if  one  of  the  objects  of  the  ar- 
rest was  to  extort  money,  or  enforce  the  set- 
tlement of  a  civil  claim,  such  arrest  is  false 
Imprisonment  by  all  who  have  directly  or  in- 
directly procured  the  same,  or  participated 
therein  for  any  such  purpose;  and  a  release 
and  conveyance  of  property  obtained  by 
means  of  such  arrest  is  void."  In  Taylor  v. 
Jaques,  106  Mass.  294,  the  court  says:  "If 
he  had  embezzled  their  funds,  they  had  a 
right  to  have  him  prosecuted;  If  he  owed 
them  a  debt,  they  had  a  right  to  accept  se- 
curity for  it;  but  they  would  have  no  right 
to  make  use  of  a  criminal  process  for  the  col- 
lection of  a  debt  An  arrest,  even  upon  a 
legal  warrant  and  upon  a  criminal  charge,  to 
compel  the  payment  of  a  mere  debt,  wonid 
be  a  misuse  of  legal  process;  and  the  threat 
of  such  an  arrest  may  constitute  unlawful 
arrest"  "It  is  well  settled  that  where  there 
is  an  arrest  for  improper  pnrxMses  with- 
out a  just  c&use,  or  where  there  is  an  ar- 
rest for  a  Just  cause,  but  without  lawful 
authority,  for  unlawful  purposes,  it  may 
be  construed  a  duress."  "It  will  thus  be  seen 
that  an  imprisonment  for  an  unlawful  pur- 
pose will  constitute  duress,  and,  such  being 
the  fact  a  threat  of  arrest  and  Imprison-  • 
ment,  made  for  unlawful  puriKwes,  will  con- 
stitute menace."  Richardson  v.  Duncan,  3 
N.  H.  611;  MorriU  v.  Nightingale  (Cal)  su- 
pra. And  the  supreme  court  of  this  state 
has  said:  "An  arrest  by  a  legal  warrant  on 
a  criminal  charge,  to  compel  the  satisfaction 
of  a  mere  private  demand,  is  a  misuse  of 
process,  and  fraud  upon  the  law,  and  an  il- 
legal arrest  as  respects  the  party  who  know- 
ingly and  purposely  perverts  the  machinery 
in  that  way.  And  papers  obtained  under  the 
pressure  of  such  a  proceeding  by  the  party 
promoting  it  are  at  least  voidable  as  against 
him,  at  the  election  of  the  party  thus  con- 
strained to  make  them,"— citing  Seiber  v. 
Price,  26  Mich.  522;  Thompson  v.  Niggley. 
53  Kan.  664,  35  Pac.  290. 

The  facts  set  out  in  the  pleadings  in  this 
case  are  that  this  deed  was  obtained  to  sat- 
isfy an  alleged  Indebtedness  between  the 
bank  and  Morgan  Beaton,  accompanied  with 
the  threat  that  if  Mattie  J.  Heaton  did  not 
execute  it  her  husband  would  be  arrested 
and  imprisoned.  Such  a  proceeding  is  a 
threatened  abuse  of  criminal  process,  and 
impedes  the  due  course  of  public  Justice. 
One  of  the  objects  (indirect  however)  of  the 
giving  of  this  deed  was  to  relieve  the  defend- 
ant Morgan  Heaton  from  responsibility  for 
a  violation  of  the  law  (if  he  were  guilty  of 
the  charges  alleged,  and  we  have  assumed 
for  the  puri>oses  of  this  decision  that  he 
was;  yet  it  is  not  shown).  Is  this  not  ex- 
pressly forbidden  by  paragraph  2296,  Gen. 
St.  1889?     We  think  so.     We  cannot  better 
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'  express  our  views  upon  this  tlian  by  quoting 
the  language  of  tlie  court  in  Eadle  v.  Slim- 
mon,  20  N.  Y.  15:    "Eltlier  the  accusation 
which  the  defendant  brought  against  Eadie 
was  entirely  unfounded,  or  he  was  seeking 
to  compromise  [compound]   a  criminal   of- 
fense.  If  he  knew    that  a  crime  had  l>een 
committed  by  Eadie,  he  had  no  right  to  com- 
promise it  in  this  way,  and  the  securities  ob- 
tained on  such  compromise  were  received  as 
a  considcriCtion  for  compromising  a  felony, 
and  for  that  reason  were  Invalid,  else  the 
whole  of  his  assertions  and  threats  on  the 
sutiject  were  a  gross  imposture."    It  is  true, 
this  defense  is  not  raised.    But  answer  to 
that  is,  in  the  language  of  Chief  Justice  Ry- 
an In  Wight  V.  Rindskopf,  43  Wis.  348:   "If 
the  objection  be  not  made  by  tlie  pai'ty  char- 
ged, it  is  the  duty  of  the  court  to  make  it  on 
its  own  behalf.    Courts  owe  It  to  public  Jus- 
tice, and  to  their  own  integrity,  to  refuse  to 
become  parties  to  contracts  essentially  vio- 
lating morality  or  public  policy  by  entertain- 
ing actions  upon  them.     It  is  Judicial  duty 
always  to  bar  a  suitor  upon  such  a  contract 
out  of  court,   whenever  and   however  the 
•character  of  the  contract  is  made  to  appear." 
It  is  urged  that  the  court  below  did  not  err 
in  excluding  certain  testimony,  for  the  rea- 
son that  the  offers  were  made— apparently 
made— on   behalf  of  both   defendants,   and 
that  Morgan  Heaton,  one  of  the  defendants, 
was  in  default  by  failing  to  answer;   and  to 
the  assignment  of  error  in  this  court  for  the 
same  reason.     Wq  cannot  sustain  this  con- 
tention as  to  the  excluding  of  testimony, 
-f  be  trial  seems  to  have  beeu  had  upon  the 
theory  that  both  defendants  were  interested 
alike  in  the  action;  nor  does  it  appear  that 
this  point  was  raised  in  the  trial  court,  and, 
if  it  had  been,  we  think  it  is  not  tenable,  and 
the  evidence  should  not  be  excluded  for  such 
reason.    As  to  the  assignments  of  error  in 
this  court,  we  cannot  agree  «vith  defendant 
in  error.     The  evidence  in  the  lower  court 
and  the.  assignment  in  this,  we  think,  should 
bo  treated  and  considered,  even  though  Mor- 
gan Heaton  was  in  default,  as  if  they  had 
been  specially  made  for  Mrs.  Heaton.     W'e 
think  the  court  erred  in  the  rejection  of  tes- 
timony in  this  case  of  the  facts  and  circum- 
stances leading  up  to  and  surrounding  the 
execution  of  this  deed.    All  of  this  testimony 
-was  proper,  and  should  have  been  admitted. 
Should  we  concede  that  the  notary  could  not 
be  permitted  to  deny  a  fact  whicli  he  has  ex- 
pressly testified  to,  this  would  not  preclude 
liiin    from  testifying   to  the   circumstances 
-with  reference  to  which  he  was  offered;  and 
be  is  certainly  a  competent  witness  to  show 
all  that  occurred  at  the  time  he  was  taking 
the  acknowledgment,  and  we  are- at  a  loss 
to  understand  how  any  of  it  contradicts  any- 
thing in  his  certificate,  or  that  which  he  is 
required  to  certify  to  by  statute.    He  is  not 
required  to  certify  to  any  of  the  transaction 
concerning  the  instrument,  or  the  contents 
ttiereof;   only  that  the  party  duly  acknowl- 


edged the  execution  thereof;  not  that  her  act 
was  voluntary  or  otherwise;  and  "a  certificate 
of  acknowledgment  is  only  prima  facie  evi- 
dence of  the  execution  of  the  deed."  W^likens 
V.  Moore,  20  Kan.  538.  And  the  execution  of 
a  deed  can  be  proven,  even  though  the  deed 
has  never  been  acknowledged.  Paragraphs 
1121-1123.  Gen.  St.  1889.  And  the  supreme 
court  of  this  state  has  held,  "Where  the  ex- 
ecution of  a  deed  is  proven,  it  is  then  imma- 
terial whether  the  deed  was  acknowledged  or 
not."  Hell  V.  Redden,  45  Kan.  562,  26  Pac. 
2.  The  Judgment  in  this  case  will  be  re- 
versed, and  cause  remanded  for  new  trial. 


(5  Cal.  Unrep.  57B) 

MALONE  V.  JOHNSON.     (S.  F.  577.) 

(Supreme  Court  of  California.     Jan.  23,  1897.) 

Pleadimos  —  Amendment  —  CHANuiyo  Cacsb  op 
Action— Pledge— Validitt. 

1.  A  complaint  alleged  that  on  April  1,  1891, 
defendant  gave  his  note  to  plaintiff,  and  to  se- 
cure payment  thereof  delivered  a  stock  certifi- 
cate which  he  had  assigned  to  plaintiff  on 
March  31,  1887.  The  prayer  was  for  sale  of 
the  stock  to  apply  on,  the  over-due  note,  and  for 
a  personal  judgment  for  any  deficiency.     An 

.amended  complaiut  alleged  that  on  March  31, 
1887,  defendant  gave  his  note  to  plaintiff,  and 
delivered  said  certificate  as'  security,  and  that 
on  April  1,  1891,  a  new  note  was  given  in  place 
of  the  old  one,  and  the  certificate  redelivered 
to  plaintiff  as  security  for  the  new  note.  The 
prayer  was  the  same,  except  tljat  plaintiff  waiv- 
ed judgment  for  deficiency.  Hdd,  that  the 
amendment  did  not  set  up  a  different  cause  of 
action. 

2.  A  pledge  of  corporate  stock  by  indorse- 
ment and  delivery  of  the  certificate  is  valid  a» 
between  the  parties. 

Commissioners'  decision.  Department  1. 
Appeal'  from  superior  court,  Del  Norte  coun- 
ty;  James  E.  Murphy,  Judge. 

Action  by  John  Malone_  against  James  K. 
Johnson.  A  demurrer  to  the  amended  com- 
plaint was  sustained,  and  plaintiff  appeals. 
Reversed. 

L.  F.  Cooper  and  Sawyer  &  Burnett,  for 
appellant.    A.  J.  Bledsoe,  for  respondent 

BRITT,  C.  In  this  cause  Judgment  final 
for  defendant  was  rendered  on  demurrer  to 
an  amended  complaint.  To  support  the 
Judgment  on  appeal  respondent  relies  on  the 
plea  of  the  statute  of  limitations  (section  337, 
Code  Civ.  Proc.)  contained  in  the  demun-er. 
March  30,  1896,  plaintiff  filed  his  original 
complaint,  alleging  that  on  April  1,  1891,  de- 
fendant executed  his  promissory  note  in 
plaintiff's  favor  for  the  sum  of  $2,405,  pay- 
able 12  months  after  date,  and  to  secure 
such  payment  delivered  to  plaintiff  a  certifi- 
cate of  shares  ot  stock  in  a  certain  corpora- 
tion, which  certificate  had  been  previously, 
to  wit,  on  March  31,  1887,  assigned  to  plain- 
tiff by  defendant;  and  that  the  note  remains 
unpaid.  The  prayer  was  for  sale  of  the 
stock,  application  of  the  proceeds  to  pay- 
ment of  the  debt,  personal  Judgment  for  any 
deficiency,  etc.    In  the  amended  complaint, 
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filed  April  20,  18S6,  It  was  shown  that  on 
March  31,  1887,  defendant  made  his  promis- 
sory note  to  plaintiff  for  the  sum  of  $1,615.- 
36,  payable  in  one  year,  and  as  security  for 
payment  thereof  then  delivered  to  plaintiff 
the  aforesaid  stoclc  certificate  duly  indorsed 
by  defendant;  that  at  the  same  time  (March 
31,  1887)  an  Instrument  in  writing  was  exe- 
cuted by  the  parties  stating  the  terms  of  the 
hypothecation  of  the  stocic;  that  such  note 
was  not  paid,  and  on  April  1,  1891,  the  prin- 
cipal and  interest  thereof  amounted  to  $2,- 
390.73.  That  defendant  then  owed  plaintiff 
a  further  sum  of  $14.27,  and  in  consideration 
thereof,  and  of  the  surrender  of  the  overdue 
note,  he  executed  a  new  note  for  the  aggre- 
gate of  said  debts,  $2,405;  "that  the  said  de- 
fendant, James  K.  Johnson,  to  secure  pay- 
ment of  said  last-mentioned  promissory  note, 
•  •  •  did,  on  said  Ist  day  of  April,  1891, 
redeliver  to  said  plaintiff,  John  Malone,  said 
certificate  of  stocli,  *  •  •  and  did  then 
and  there  agree  with  plaintiff  that  he,  plain- 
tiff, should  hold  the  same  in  the  same  man- 
ner and  effect  to  secure  the  payment  of  the 
last-described  promissory  note  of  $2,405,  as 
he  had  held  the  same  to  secure  payment  of 
the  first-described  promissory  note  of  $1,615.- 
36."  Nonpayment  of  the  new  note  was  then 
stated,  and  the  prayer  was  similar  to  that  of 
the  original  complaint,  except  that  plaintiff 
waived  judgment  for  deficiency. 

Respondent  argues  that  the  amended  com- 
plaint, filed  more  than  four  years  after  ma- 
turity of  the  note  of  April  1,  1891,  alleged  a 
cause  of  action  different  from  that  set  up  In 
the  original  pleading,  and  hence  does  not 
have  relation  to  the  time  of  filing  such  ongr 
inal  so  as  to  save  the  bar  of  the  statute. 
The  pleader  seems  to  have  deemed  it  prudent 
to  state  in  his  amended  complaint  the  an- 
tecedents of  the  debt  evidenced  by  the  new 
note  and  the  transaction  by  which  it  was  se- 
cured. This  was  not  an  attempt  to  state  a 
different  cause  of  action.  The  contract  of 
April  1,  1891,  which  superseded  that  of 
March  31,  1887,  was  the  ground  of  the  claim 
made  against  defendant  in  both  complaints. 
Anderson  v.  Mayers,  50  Oal.  525.  It  is  fur- 
ther claimed  that  an  extension  of  the  lien 
on  the  stocli  could  only  be  effected  by  an- 
other written  agreement  for  that  purpose; 
that  none  is  alleged,  and  hence,  as  we  un- 
derstand the  inference  which  respondent 
seeks  to  enforce,  the  right  to  proceed  against 
the  security  is  lost  by  lapse  of  time.  But  It 
appears  that  the  certificate,  already  indorsed 
by  defendant,  was  redelivered  to  plaintiff 
with  the  new  note  as  security  for  its  pay- 
ment. As  between  the  parties,  nothing  more 
was  essential  to  a  valid  pledge  of  the  stoclt. 
A  second  manual  delivery  was  unnecessary 
indeed  to  perpetuate  the  lien  if  plaintiff  still 
held  possession  of  the  certificate  at  the  time 
the  new  note  was  executed.  Banic  v.  Ginty, 
108  Gal.  148,  153,  41  Pac.  38;  Brown  v.  War- 
ren, 43  N.  H.  430.  See  SprecJtels  v.  Banli 
(CaL)  45  Pac.  329,  331.    The  Judgment  should 


be  reversed,  and  the  court  below  directed  to 
overrule  the  demurrer  to  the  amended  com- 
plaint. 

We  concur:     HATNES,  0.;  SBARLS,  C 

PER  CURIAM.  For  the  reasons  given  to 
the  foregoing  opinion,  the  Judgment  Is  re- 
versed, and  the  court  below  is  directed  to 
overrule  the  demurrer  to  the  amended  com- 
plaint 


(E  Cat.  Unrep.  S7S) 
MEEKER  V.  SHUSTBR  et  al.  (S.  F.  374.) 
(Supreme  Conrt  of  California.     Jan.  23,  1897.) 

EJECTMSKT— MOHTOAOE  IN    FoBK  X  DeBD. 

A  grantee  of  a  deed  absolute  on  its  face 
cannot  maintain  ejectment  thereon,  where  his 
grantor  merely  heid  .the  title  as  security  for  a 
debt  which  the  grantee  paid,  and  at  the  same 
time  executed  a  Dood  to  the  original  mortgagor 
in  which  he  agreed  to  convey  if  the  amonnt 
expended  by  him  was  repaid,  with  interest,  by 
a  specified  time,  since  the  instrument  was  a 
mortgage. 

Oimmissloners'  decision.  Department  1. 
Api>eal  from  superior  court,  Sonoma  county; 
S.  K.  Dougherty,  Judge. 

Ejectment  by  M.  C.  Meelter  against  Sarah 
E.  Shuster  and  others.  From  a  Judgment  Id 
favor  of  defendants,  and  from  an  order  de- 
nying a  motion  for  a  new  trial,  plaintiff  ai>- 
I>eals.    Affirmed. 

ThoB.  Rutledge,  for  appellant  O.  S.  Far- 
quar  and  T.  J.  Butts,  for  respondents. 

HAYNES,  C.  This  is  an  action  of  eject- 
ment brought  by  the  plaintiff  to  recover  pos- 
session of  certain  lands  in  Sonoma  county 
of  which,  it  Is  alleged,  he  Is  the  owner  la 
fee  and  entitled  to  possession.  Judgment 
was  entered  for  the  defendants  upon  the 
findings,  and  plaintiff  appeals  therefrom  and 
from  an  order  denying  his  motion  for  a  new 
trial. 

John  Shuster,  the  husband  of  Sarah  E.. 
and  father  of  the  other  defendants  (James 
E.  and  Jacob  F.  Shuster),  died  seised  of  the 
demanded  premises  in  July,  1883.  On  June 
1,  1879,  said  John  Shuster  executed  to  Aaron 
Barnes  his  promissory  note  for  $5,482.80, 
with  interest,  and  a  mortgage  upon  said 
premises  to  secure  the  same.  On  September 
29,  1883,  the  claim  of  said  Barnes  upon  said 
note  and  mortgage  was  allowed  by  the  ad- 
ministrator of  the  estate  of  said  John  Shtts- 
ter  in  the  sum  of  $7,282.40.  Said  lands  were 
inventoried  at  $8,000;  and  the  personal  prop- 
erty at  $961.50,  and  a  sale  of  said  lands  was 
ordered  by  the  court  to  pay  the  debts  of  tbe 
estate.  The  defendants,  the  widow  and  two 
of  the  sons,  desired  to  purchase  the  land,  and 
applied  to  Barnes,  the  mortgagee,  for  assist- 
ance, and  he  consented  to  aid  them  In  mak- 
ing the  purchase.  By  arrangement  with  her 
said  sons,  the  widow  bid  in  the  property 
at  $11,000,  each  of  the  defendants  putting 
in  the  amount  of  their  several  interests,  and 
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receipted  to  the  administrator  therefor,  "and 
Barnes  also  receipted  for  the  amount  of  his 
mortgage  claim,  and  made  some  other  ad- 
vances; and  the  administrator,  with  the  as- 
sent of  the  sons  who  were  Interested  In  the 
purchase,  conveyed  the  land  to  the  widow, 
who,  with  her  said  sons,  was  then,  and  ever 
since  has  been.  In  possession.  Said  convey- 
ance was  made  December  3, 1883,  and  on  the 
same  day  the  widow  conveyed  the  same  land 
to  said  Barnes  by  a  deed  absolute  on  its 
face,  and  at  the  same  time  Barnes  executed 
to  the  defendants  a  bond,  whereby  he  agreed 
to  convey  to  them  the  same  lands  on  or  be- 
fore December  3, 1893,  upon  payment  of  $11,- 
000,  with  interest  at  the  rate  of  9  per  centum 
per  annum,  the  taxes  on  said  premises  to  be 
paid  equally  by  the  first  and  second  parties  un- 
til one-half  of  the  principal  sum  and  interest 
should  be  paid,  and  after  that  the  whole  of 
the  taxes  were  to  be  paid  by  the  widow  and 
her  sons.  On  October  5,  1892,  pursuant  to 
an  arrangement  between  the  plaintiff  and 
the  defendants  in  this  action,— the  charac- 
ter and  purpose  of  which  Is  the  principal 
question  presented  on  this  appeal,— Meeker 
paid  to  Barnes  the  amount  then  due  him 
from  the  defendants,  the  said  bond  executed 
by  Barnes  was  canceled,  and  Barnes  execut- 
ed and  delivered  to  Meeker  a  grant,  bargain, 
and  sale  deed  for  the  said  premises,  and 
Meeker  executed  to  the  defendants  a  bond 
by  which  he  agreed  to  convey  the  same 
premises  to  the  defendants,  upon  payment, 
on  or  before  October  5,  1902,  of  the  sum  of 
$8,440,  Meeker  to  pay  all  taxes,  and  the  de- 
fendants to  pay  interest  at  the  rate  of  8  per 
centum  per  annum,  payable  semiannually, 
and  if  not  so  paid  to  be  compounded.  It  was 
further  agreed  that  Meeker  would  "accept 
payments  in  part  or  In  full  on  this  bond  at 
any  time  before  maturity,  and  to  make  deed 
when  the  full  amount  is  paid."  This  action 
■waa  commenced  May  28,  1894,  and  was  pre- 
ceded by  a  demand  that  defendants  remove 
from  the  premises  and  deliver  possession  to 
plalntifTs  agent.  The  evidence  shows  that 
defendants  were  in  arrears  In  the  payment 
of  interest,  but  no  reference  is  made  to  that 
fact,  either  in  the  demand  for  possession,  or 
In  the  complaint,  which  is  in  the  usual  form 
In  ejectment,  alleging  that  the  plaintiff  is 
seised  in  fee  and  entitled  to  possession.  The 
complaint  was  not  verified,  and  the  answer 
is  a  general  d.enial. 

The  court  found,  from  evidence  entirely 
satisfactory  to  us,  that  the  transaction  be- 
tween Barnes  and  the  defendants  was  a 
loan,  for  which  the  deed  was  taken  as  a  se- 
curity; that  the  amount  mentioned  in  the 
bond  given  by  the  plaintifC  was  the  amount 
then  due  from  the  defendants  to  Barnes; 
that  said  sum  was  loaned  by  the  plaintiff  to 
the  defendants  to  enable  them  to  cancel 
their  indebtedness  to  Barnes;  that  plaintiff, 
at  the  time  said  instrument  was  executed  by 
Barnes  to  him,  and  which  purported  to  be  an 
absolute  conveyance,  knew  the  character  of 


the  interest  Barnes  had  In  said  land;  that 
the  Instrument  executed  by  Barnes  to  him 
was  not  Intended  to  pass  the  title  to  him; 
and  that  plaintiff  is  not  the  owner  or  entitled 
to  the  possession  of  the  demanded  premises. 
The  findings  are  very  full  and  minute,  sever- 
al of  them  being  of  probative  facts  merely, 
but  the  ultimate  facts  are  also  fully  found. 
Many  of  the  specifications  of  alleged  Insnfll- 
ciency  of  the  evidence  go  to  the  findings  of 
probative  facts  relating  to  the  settlement  of 
the'  estate  of  John  Shuster,  deceased,  the 
amounts  due  Barnes,  and  other  facts  of  like 
character;  but,  concerning  these,  it  need 
only  be  said  that  the  amount  due  Barnes 
from  the  defendants  was  mutually  agreed 
upon  and  paid,  and  that  sum  constitutes  the 
basis  of  the  transaction  between  plaintiff 
and  defendants  which  is  involved  in  this 
action,  and  the  sole  question  is  whether  the 
plaintiff  bought  and  paid  for  the  land,  and 
acquired  the  title  thereto,  and  then  sold  It 
to  defendants,  or  whether  the  amount  he 
paid  Barnes  was  a  loan  to  defendants,  and 
the  deed  and  bond  in  effect  a  mortgage  to 
secure  it.  ' 

That  the  deed  to  Barnes  was  given  and  re- 
ceived as  a  security  for  money  loaned  is  be- 
yond question.  His  advancements,  includ- 
ing the  amount  due  on  the  mortgage  given 
him  by  John  Shuster  in  his  lifetime,  were 
for  the  express  purpose  of  enabling  the  de- 
fendants to  purchase  the  land  in  question. 
He  testified  that  he  took  the  deed,  instead  of 
a  mortgage,  for  the  reason  that  he  supposed 
the  taxes  would  be  less  ui)on  the  land  than 
upon  the  mortgage,  and  that  he  would  be 
saved  the  expense  of  a  foreclosure  In  case  he 
was  not  repaid;  and,  in  reply  to  the  follow- 
ing question  put  by  the  court,  namely, 
"When  yon  entered  into  this  transaction  with 
the  Shusters,  did  yon  think  you  were  buying 
the  land,  or  did  you  think  you  were  loaning 
money?'  he  said,  "Well,  I  thought  I  was 
loaning  money."  Touching  the  transaction 
with  the  plaintiff,  Mrs.  Shuster  and  her  son 
Jacob  testified  to  a  conversation  with  the 
plaintiff  some  five  or  six  months  prior  to  the 
execution  of  the  deed  from  Barnes,  and  the 
plaintiff,  in  rebnttal,  testified  that  in  that 
conversation  Mrs.  Shuster  asked  him  to  buy 
the  property,  and  he  replied  that  he  "didn't 
want  the  property";  that  Mrs.  Shuster  want- 
ed to  give  a  mortgage,  and  in  reply  to  that 
proposition  we  quote  the  following  from  bis 
testimony:  "I  told  her  I  didn't  want  to  take 
a  mortgage;  that  If  they  failed  to  pay  the  in- 
terest I  had  to  foreclose;  that  it  was  more 
than  the  property  was  worth.  Then  Mrs. 
Shuster  said  she  would  take  the  deed  from 
Mr.  Barnes,  and  deed  to  me,  and  I  would  give 
her  a  bond  to  purchase  the  property.  I  told 
them  that  was  nothing  but  a  mortgage,  or 
the  same  thing  as  a  mortgage."  The  wit- 
ness then  proceeded  to  explain  the  matter  of 
taxes,  and  continued  as  follows:  "I  then  ex- 
plained to  all  present  that,  if  they  were  to 
take   the   deed   from   Mr.   Barnes,  the  title 
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would,  be  rested  In  them.  Then  they  would 
deed  to  me,  and  I  would  give  them  a  bond. 
The  supreme  court  had  said  that  It  was  a 
mortgage.  I  then  asked  the  question  how 
much  money  they  required.  They  talked  the 
matter  over  pro  and  con,  and  they  thought 
they  needed  about  $8,440."  The  plaintiff 
further  testified:  "The  papers  were  signed, 
and  we  said  we  would  go  to  the  bank,  and  1 
would  pay  Mr.  Barnes.  We  then  all  went 
to  the  recorder's  office,  and  the  Shusters  and 
Barnes  canceled  the  bond.  I  then  filed  my 
deed  for  record  and  the  Shusters  filed  the 
bond  for  record.  As  we  came  out  Jacob 
Shuster  made  the  statement  that  Hitchcock 
had  said  he  would  give  them  $12,000  for  the 
place  any  day.  I  remarked:  'Well,  you  ought 
to  get  $13,000  or  $14,000  for  the  property.' 
I  did  not  say  they  ought  to  sell  for  less  than 
that." 

From  the  testimony  of  the  plaintiff  it  Is 
perfectly  clear  that  the  transaction  between 
him  and  the  defendants  was  a  loan  upon 
security,  and  not  a  purchase  by  the  plaintiff. 
He  had  refused  to  buy.  The  money  paid  by 
plaintiff  was  the  precise  amount  due  from 
defendants  to  Barnes.  He  informed  defend- 
ants that  the  deed  and  bond  was  a  mortgage, 
and  had  so  been  held  by  the  supreme  court, 
the  difference  being  that  the  taxes  would  be 
less  upon  the  land  than  upon  the  mortgage, 
and  that  a  foreclosure  would  not  be  neces- 
sary. As  to  the  facts 'involved,  and  the  pur- 
pose of  the  transaction,  th^re  can  be  no  ques- 
tion. That  plaintiff  was  mistaken  as  to  the 
legal  effect  does  not  change  the  rights  of  the 
parties.  That  a  deed,  absolute  upon  its  face, 
when  given  as  security  for  a  debt,  or  for 
money  loaned,  is  a  mortgage,  and  not  a  trans- 
fer of  the  legal  title,  is  too  well  settled  in  this 
state  to  require  citation  of  authorities.  It 
was  a  loan  of  $8,440  payable  in  10  years,  with 
the  privilege  of  payment  of  the  whole  or  any 
part  of  it,  at  any  time  before  maturity,  with 
interest  at  the  rate  specified,  to  be  paid  semi- 
annually, or  to  be  compounded.  But,  if  the 
transaction  amounted  to  a  sale  to  the  plain- 
tiff and  a  resale  to  the  defendants,  this  ac- 
tion could  not  be  sustained,  since  there  was 
no  provision  in  the  bond  that  it  should  be  for- 
feited for  the  nonpayment  of  Interest,  and 
no  part  of  the  purchase  money  was  due. 

We  are  referred  by  appellant  to  Mahoney 
V.  Bostwick,  96  Cal.  58,  30  Pac.  1020,  Penney 
V.  Simmons,  99  Cal.  382,  33  Pac.  1121,  and 
many  other  cases,  to  the  proposition  that 
"the  testimony  must  be  so  clear  and  con- 
vincing that  both  parties  intended  it  as  a 
mortgage  as  to  leave  in  the  mind  of  the  trial 
court  no  doubt  as  to  the  intention  of  the  par- 
ties; otherwise,  the  writing  should  prevail." 
In  the  first  of  the  cases  above  cited  It  was 
said:  "But  whether  the  evidence  is  of  such 
character  and  strength  as  to  produce  convic- 
tion is  a  question  for  the  trial  court  to  deter- 
mine." And  this  is  repeated  In  almost  the 
same  words  in  the  second  of  said  cases.  But 
In  this  case,  if  we  were  required  to  be  satis- 


fled;  from  a  review  of  the  evidence,  that  the 
court  below  rightly  determined  the  character 
of  the  transaction  before  we  could  affirm  the 
Judgment,  we  could  not  hesitate  to  affirm  it 
Section  2924  of  the  Civil  Code  provides: 
"Every  transfer  of  an  interest  in  property 
other  than  In  trust,  made  only  as  a  security 
for  the  performance  of  another  act,  is  to  be 
deemed  a  mortgage,  except  when  in  case  of 
personal  property  it  is  accompanied  by  actual 
change  of  possession,  in  which  case  it  is 
deemed  a  pledge."  See,  also,  Montgomery 
V.  Spect,  55  Cal.  352.  If  the  transfer  created' 
a  trust,  as  contended  by  appellant,  it  would 
not  aid  him,  since  in  that  case  the  terms  of 
the  trust  were  evidenced  by  the  bond,  and 
the  trustee  of  the  title  could  not  claim  the 
possession  until  the  bond  should  be  forfeited 
or  canceled  by  the  defendants,  it  was  not  a 
trust,  however,  in  the  sense  of  the  statute, 
but  a  mortgage.  The  findings  are  Justified 
by  the  evidence,  and  the  conclusions  of  law 
were  correctly  drawn  therefrom.  The  Judg- 
ment and  order  appealed  from  should  be  af- 
firmed. 

We  concur:    SEARLS,  C;   BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 


(115  OaL  S8() 

SMITH  et  ai.  V.  SAN  FRANCISCO  &  N.  P. 

RY.  CO.  et  al.     (S.  F.  568,  599.) 
(Supreme  Court  of  California.    Jan.  15,  1897.) 

CoKPOKATioNs— Voting  Stock— Aobeembst — 
Validity. 

1.  Under  Civ.  Code,  §  307,  providing  Uuit 
every  stockholder  shall  have  the  right  to  vote 
the  number  of  shares  standing  in  his  name,  "as 
provided  in  section  312";  and  section  312,  pro- 
viding that,  to  entitle  a  person  to  vote,  be  mast 
be  "a  bona  fide  stockholder,  having  stock  in 
his  own  name  on  the  stock  books  at  least  ten 
days  prior  to  the  election," — one  is  not  enti- 
tled to  vote  stock  in  which  he  has  never  had 
any  interest,  but  which  is  registered  in  his 
name  for  the  purpos-;  of  enabling  the  real  owner 
to  avoid  statutory  liabilities:  he  not  being 
a  bona  fide  stockholder.  Beatty,  C.  J.,  dissent- 
ing. 

2.  A  written  agreement  between  purchasers 
of  stock  in  a  corporation  that  they  will  for  five 
years  "retain  the  power  to  vote  the  shares  in 
one  body,  and  that  the  vote  which  sliall  l>e  east 
by  said  shares  shah  be  determined  by  ballot 
between  them  or  their  survivors,"  is  a  proxy, 
authorizing  the  vote  of  all  the  stock  to  b«  cast 
in  accordance  with  the  determination  of  the 
majority  of  the  parties  thereto. 

3.  It  is  sufficient  consideration  for  an  agree- 
ment between  purchasers  of  stock  to  have  it 
voted  in  one  block  for  five  years,  the  vote  to  b* 
determined  by  ballot  between  the  parties,  that 
in  their  agreement  among  themselves  to  pur- 
chase they  had  stipulated  for  such  a  rotiax 
agreement;  and  it  is  immaterial  that  the  -vot- 
inp  agreement  was  not  executed  till  after  their 
bid  for  the  stock  was  made,  it  having  been  exe- 
cuted before  they  had  completed  the  parcttaae 
and  become  the  owners  by  paying  the  parcfaase 
money;  and  it  is  likewise  immaterial  that  a 
certificate  for  part  of  the  stock  was  issued  ts 
each  party. 
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4.  An  agreement  between  purchasers  of  stock 
in  a  corporation,  that  "to  keep  control  of  the 
corporation  from  passing  to  persons  other  than 
themselves,"  the  snares,  for  five  years,  be  voted 
in  one  block,  the  vote  to  be' determined  by  bal- 
lot between  them,  does  not  contravene  public 
policy.     Beatty,  C.  J.,  dissenting. 

In  bank.  Appeal' from  superior  court,  city 
and  county  of  San  Francisco;  J.  M.  Sea  well, 
Judge. 

Action  by  Smith  and  others  against  the 
San  Francisco  &  North  Pacific  Railway  Com- 
pany and  others.  Judgment  for  plaintiffs. 
Defendants  appeal.    Berersed. 

W.  S.  Goodfellow,  Jesse  W.  Lilienthal,  and 
Garrett  McEnemey,  for  appellants.  Page, 
McCutcben  &  Eells,  for  respondents. 

HARRISON,  J.    At  the  election  for  direct- 
ors of  the  San  Francisco  &  North  Pacific 
Railway  Company,  which  was  had  at  the 
annual  meeting  of  the  stockholders  held  Feb- 
ruary 25,  1896,  the  votes  offered  by  Peter 
Gundecker,  G.   E.  Wagner,  and   Sidney  V. 
Smith,   in   whose  names   certain  shares   of 
stock  stood  on  the  books  of  the  corporation, 
were  rejected,  and  at  the  close  of  the  elec- 
tion the  chairman  of  the  meeting  announced 
that  Antoine  Borel,  A.  W.  Foster,  Andrew 
Markham,  P.  N.  Lilienthal,  George  A.  New- 
hall,  James  B.  Stetson,  and  John  L.  Howard 
had  been  duly  elected  directors  of  said  cor- 
poration for  the  year  then  next  ensuing.    The 
votes  of  Gundecker  and  Wagner  were  reject- 
ed upon  the  ground  that  they  were  not  bona 
fide  stockholders  in  the  corporation,  and  the 
vote  of  Smith  was  rejected  upon  the  ground 
that  by  virtue  of  a  certain  agreement  be- 
tween him  and  two  other  stockholders— Fos- 
ter and  Markham— the  stock  of  the  three  had 
been  pooled  for  the  term  of  five  years,  to  be 
voted  as  a  unit,  and  was  cast  in  pursuance 
of  that  agreement.    If  the  votes  thiis  rejected 
had  been  received,  the  election  would  have 
resulted  in  the  choice  of  Smith  as  one  of  the 
directors  instead  of  Lilienthal.   The  present 
action  was  brought  under  section  315  of  the 
Civil  Code,  for  the  purpose  of  having  it  de- 
clared that  Smith  instead  of  Lilienthal  was 
elected  a  director  at  said  election.    The  su- 
perior court  found  that  Gundecker  and  Wag- 
ner were  bona  fide  stockholders,  and  that 
their  vote  should  have  been  received,  and 
that  the  agreement  by  Smith  with  the  other 
stockholders  did  not  preclude  him  from  the 
right  to  vote  the  stock  standing  in  his  own 
name  as  he  might  choose,  and  that  the  vote 
l>y  the  other  stockholders  for  his  stock  was 
unauthorized  and  his  own  vote  should  have 
been    received.    Judgment    was    thereupon 
rendered  that  Lilienthal  had  not  been  chosen 
as  a  director,  and  was  not  entitled  to  exer- 
cise the  office,  and  that  at  the  said  election 
Smith  was  chosen  one  of  the  directors  and 
-was  entitled  to  be  so  recognized.    A  motion 
for  a  new  trial  on  behalf  of  the  defendants 
-was  denied,  and  from  both  the  judgment  and 
<:be  order  denying  the  new  trial  appeals  have 
"been  taken. 


1.  The  Gundecker  and  Wagner  Stock.  At 
the  time  of  the  election,  and  for  more  than 
10  days  prior  thereto,  there  were  standing 
upon  the  books  of  the  corporation  4,200 
shares  of  stock  in  the  name  of  Peter  Gun- 
decker and  4,485  shares  in  the  name  of.  G. 
E.  Wagner,  and  they  were  represented  at  the 
election  by  Antoine  Borel,  to  whom  they  had 
given  their  proxy.  When  their  votes  were 
tendered  by  Borel,  a  protest  was  made 
against  receiving  them,  upon  the  ground  that 
neither  of  them  was  or  had  been  a  bona  fide 
stockholder  of  the  corporation,  and  thereup- 
on the  protest  was  sustained,  and  the  votes 
rejected.  In  support  of  the  action  of  the 
chairman  In  rejecting  these  votes  it  is  al- 
leged in  the  answer  herein  that  neither  Gun- 
decker nor  Wagner  ever  held  or  owned  any 
shares  of  stock  of  the  corporation,  or  was 
ever  a  bona  fide  stockholder  therein;  that 
the  true  owner  of  said  shares  was  the  firm 
of  Ladenburg,  Thahnan  &  Co.,  of  New  York. 
At  the  hearing  before  the  court  an  affidavit 
for  a  continuance  was  presented  for  the  pur- 
pose of  enabling  the  defendants  to  take  the 
depositions  of  certain  witnesses  in  New  York, 
Including  Gundecker  and  Wagner,  to  estalv 
llsb  this  issue,  and  it  was  admitted  by  the 
plaintiffs  that  if  the  witnesses  were  present 
they  would  testify  to  the  matters  set  forth 
in  the  affidavit,  reserving,  however,  their  ob- 
jections to  its  materiality.  The  matters  thus 
set  forth  in  the  affidavit  are  that  at  the  time 
Gundecker  and  Wagner  gave  their  proxies  to 
Borel  they  were  neither  of  them  holders  or 
owners  of  any  stock  in  the  defendant  rail- 
way company,  and  had  never  held  or  owned 
any  stock  in  said  company;  and  that  at  the 
time  the  shares  were  transferred  to  their 
names  they  belonged  to  the  firm  of  Laden 
burg,  Thalman  &  Co.,  who  caused  said  shares 
to  be  so  transferred  to  the  names  of  Gun- 
decker and  Wagner  as  dummies,  so  as  to 
avoid  for  said  Ladenburg,  Thalman  &  Co. 
the  liability  of  a  stockholder  for  the  debts  of 
said  defendant  railroad  company.  When  the 
defendants  offered  this  admission  of  the 
plaintiffs  in  evidence,  the  court  excluded  It 
upon  the  objection  of  the  plaintiffs  that  It 
was  immaterial.  For  th6  purpose  of  deter- 
mining the  present  appeal,  it  must  be  as- 
sumed that,  if  the  witnesses  had  testified  in 
accordance  with  the  admission  of  the  plain- 
tiffs, the  court  would  have  found  the  facts 
in  accordance  with  their  testimony,  so  that 
the  real  question  to  be  determined  is  wheth- 
er, if  such  were  the  facts,  the  votes  of  Gun- 
decker and  Wagner  should  have  been  re- 
ceived, and  this  depends  upon  a  proper  con- 
struction of  the  provision  In  section  312  of 
the  Civil  Code,  requiring  every  voter  at  an 
election  for  directors  In  a  corporation  to  be 
"a  bona  fide  stockholder  having  stock  in  his 
own  name  on  the  stock  books  of  the  corpora- 
tion, at  least  ten  days  prior  to  the  election." 

The  act  in  relation  to  corporations  pa.ssed 
at  the  first  session  of  the  legislature  of  this 
state  (St.  1850,  p.  347)  made  different  provi- 
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sions  for  different  kinds  of  corporations,  and 
also  different  reqnlrements  on  the  part  of 
tbe  stockbolders  for  tb«  election  of  direct- 
ors. The  provision  generally  made  In  this 
respect  was  that  the  directors  should  be 
elected  by  the  stockholders,  and  that  "each 
stockholder  shall  be  entitled  to  as  many 
votes  as  he  owns  shares  of  stock  In  the  com- 
pany." Sections  35,  105,  124,  187.  The 
chapter  relating  to  railroad  companies  pro- 
vided (section  59)  that  the  stockholder  must 
have  owned  his  stock  for  30  days  next  pre- 
ceding the  election  in  order  to  entitle  him  to 
vote;  and  that  "no  stockholder  shall  vote 
at  any  such  election  upon  any  stock  except 
such  as  he  shall  have  owned  for  such  thirty 
days";  and  the  chapter  relating  to  bridge 
companies  provided  (section  159)  that  the 
stockholder  could  vote. only  upon  such  stock 
as  he  had  "owned  absolutely,  or  as  executor, 
administrator  or  guardian,  for  thirty  days 
previous  to  such  election."  The  act  author- 
lElng  tbe  incorpora^tion  of  mining  and  manu- 
facturing companies,  passed  in  1853  (St 
1853,  p.  87),  provided  (secUon  5)  that  "each 
stockholder,  either  in  person  or  by  proxy, 
shall  be  entitled  to  as  many  votes  as  he 
owns  shares  of  stock";  and  further  provided 
(section  11):  "Whenever  any  stock  is  held 
by  any  person  as  executor,  administrator, 
guardian  or  trustee,  he  shall  represent  such 
stock  at  all  meetings  of  the  company,  and 
may  vote  accordingly  as  a  stockholder."  The 
statute  relating  to  the  incorporation  of  rail- 
road companies  was  revised  and  re-enacted 
in  1861  (St  1861,  p.  G07),  and  section  5  of 
that  act  provided  that  directors  should  be 
elected  "by  a  majority  of  the  votes  of  the 
stockholders  being  present  in  person  or  by 
written  proxy;  and  every  stockholder  being 
so  present,  either  in  person  or  by  proxy,  at 
any  election  for  directors  shall  be  entitled  to 
give  one  vote  for  every  share  of  stock  which 
he  may  have  owned  for  ten  days  next  pre- 
ceding such  election;  but  no  stockholder 
shall  vote  at  any  such  election  upon  any 
stock,  except  such  as  he  shall  have  owned 
for  ten  days."  In  none  of  these  statutes  was 
it  provided  that  the  stock  owned  by  the 
stockholder  should  stand  in  his  name  upon 
the  books  of  the  corporation. 

At  the  adoption  of  the  Civil  (>>de  In  1872 
the  legislature  sought  to  bring  into  a  single 
system,  applicable  to  all  corporations,  so  far 
as  practicable,  the  entire  method  of  corpo- 
rate organization  and  management,  and, 
having  provided  that  directors  should  be 
chosen  annually  by  the  stockholders,  provid- 
ed in  section  307  that  every  stockholder 
should  have  the  right  to  vote  in  person  or  by 
proxy  the  number  of  shares  standing  In  his 
name,  "as  provided  in  section  312."  It  is 
provided  In  section  312  that  to  entitle  a  per- 
son to  vote  he  must  be  "a  bona  flde  stock- 
holder, having  stock  in  his  own  name  on  tbe 
stock  books  of  the  corporation  at  least  ten 
days  prior  to  the  election."  It  is  thus  made 
a  requisite  of  the  right  to  vote  that  the  voter 


shall  not  only  be  regflstered  as  a  stockhold- 
er, but  that  he  shall  have  been  so  registered 
for  at  least  10  days  prior  to  the  election, 
and  that  he  shall  also  be  a  bona  fide  stock- 
holder at  the  time  of  the  election.    The  pro- 
vision in  section  313  that  the  shares  of  stodi 
of  an  estate  of  a  minor  or  insane  person 
may  be  "represented"— that  is,  voted— by  hU 
guardian,  and  of  a  deceased  person  by  his 
executor    or    administrator,    indicates    that 
these  officers  would  be  entitled  to  vote  tbe 
stock  without  having  it  transferred  to  their 
own  name.     See  In  re  Electk>n  of  Directors 
of  Cape  May  &  Delaware  Bay  Nav.  Co.,  51 
N.  J.  Law,  78,  16  Atl.  191.     These  provisions 
are  substantially  those  previously  existing  In 
reference  to  railroad  corporations,  although 
there  is  added  thereto  the  requirement  that 
the  stock  must  stand  In  the  name  of  tlie  vot- 
er; and,  while  the  requirement  of  section 
159  of  the  act  of  1850,  that  the  stockholder 
must  have  owned  the  stock  "abs(rfntely"  In 
order  to  entitle  Mm  to  vote,  is  not  preserved, 
it  Is  now  required  that  In  all  cases  he  mnst, 
at  the  time  of  the  election,  be  a  bona  fide 
stockholder.    The  legislature  having  Includ- 
ed this  as  a  requirement,  it  must  be   as- 
sumed that  something  was  Intended  thereby 
In  addition  to  what  was  previously  made  a 
qualification  for  voting,  and  It  is  the  duty 
of  courts  to  ascertain  this   intention,   and 
construe  the  words  accordingly.    Under  the 
previous  statutory  provisions  in  this  state  It 
had  been  decided  In  People  v.  Hill,  16  CaL 
113,  that  the  surviving  partner  of  one   In 
whose  name  stock  belonging  to  the  partner- 
ship was  registered  upon  the  books  of  the 
corporation  had  the  right  to  represent  and 
vote  the  stock  at  an  election  of  officers,  and 
that   the   administrator   of   the   partner     la 
whose  name  the  stock  was  registered  did  not 
have  such  right;   saying  that  "the  real  own- 
er of  stock  should  be  entitled  to  represent 
It  at  the  meetings  of  the  corporation,  and 
the  mere  fact  that  he  does  not  appear  as 
owner  upon  tbe  books  of  the  company  should 
not  exclude  him  from  the  privilege  of  dolus 
so."     In  that  decision  the  court  pointed  oat 
the  distinction  between  the  statutes  of  this 
state  and  of  those  states  In  which  the  trans- 
fer books  were  made  tbe  exclusive  evidence 
of  the  right  to  vote;   and  It  Is  reasonable  to 
suppose  that  the  provision   that   tbe   voter 
must  have  stock  standing  in  bis  own  naxne 
was  made  in  view  of  that  decision. 

As  early  as  1825  the  legislature  of  TTe-w 
York  provided  by  statute  that  tbe  transfer 
books  of  an  incorporated  company  shouM 
be  the  evidence  of  who  were  the  stockhold- 
ers of  the  company,  and  should  determine 
tbe  right  of  any  claimant  to  vote  at  an  elee- 
tlon.  This  statute  has  remained  in  forc^ 
in  that  state,  and  has  been  followed  in  otlier 
states  by  similar  statutes,  or,  in  the  absence 
of  any  statute  on  tbe  subject,  by  acceptinc 
the  decisions  thereunder  as  authority-  for 
determining  the  same  question.  See  Do-vrn- 
ing  V.  Potts,  23  N.  J,  Law,  75;    Hoppln    v. 
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Baffum,  9  R.  I.  513;  State  t.  Ferris,  42  Conn. 
500.  Under  this  statute  It  was  held  tbat 
a  registered  stockholder  bad  the  right  to 
vote  at  an  election  of  officers,  even  though 
he  held  the  stock  as  trustee  for  others  with- 
out any  beneficial  interest  therein  (Ex  parte 
Barker,  6  Wend.  500),  or  though  his  stock 
had  been  hypothecated  for  its  full,  value  (Ex 
parte  WUlcocks,  7  Cow.  402);  and  when  the 
stock  belonging  to  a  bank  was  registered  in 
the  name  of  Its  cashier,  who  held  it  merely 
in  trust,  and  who  had  been  superseded  by 
another  io  that  office.  It  was  held  tliat  the 
vote  of  the  registered  stockholder  should  be 
received  in  preference  to  the  vote  tendered 
by  his  successor  (Ex  parte  Mohawk  &  H. 
R.  Co.,  19  Wend.  135).  It  was,  however, 
held  in  Ex  parte  Holmes,  5  Cow.  426,  that 
where  stock  belonging  to  the  corporation  It- 
self was  regist««d  in  the  name  of  an  indl- 
vldnal  he  would  not  have  the  right  to  vote 
it,  for  the  reason  that,  since  it  was  the  prop- 
erty of  the  corporation,  it  could  not  be  voted 
at  all.  See,  also,  Brewster  v.  Hartley,  37 
CaL  15.  It  may  be  assumed  tbat  at  the 
adoption  of  the  Civil  Code  in  1872  the  legis- 
lature was  aware  of  the  provisions  of  the 
statutes  of  New  York,  and  of  the  decisions 
thereunder,  and  those  of  similar  Import  In 
other  states,  to  the  effect  that  the  one  who  Is 
registered  as  a  stockholder  was  entitled  to 
vote,  even  though  at  the  time  of  voting  he 
had  no  interest  In  the  stock;  and  the  Inser- 
tion of  the  words  "bona  flde"  as  an  element 
of  his  qualification.  In  addition  to  the  other 
requirements  of  the  section,  was  doubtless 
made  In  view  of  such  decisions. 

Under  a  statute  requiring  him  to  be  the 
owner,  it  has  been  held  sufficient  that  he 
be  registered  as  the  owner,  and  that  the  cor- 
poration could  not  inquire  Into  the  charac- 
ter of  his  ownership;  but  when  he  Is  required 
to  be  a  "bona  flde  stockholder"  the  nature 
of  the  title  under  which  he  holds  the  stock 
is  open  tc  inquiry.  It  will  be  observed  that 
the  requirement  Is  not  that  be  shall  be  a 
bona  flde  "owner"  of  the  stock,  but  that  he 
shall  be  a  bona  fide  stockholder.  The  pro- 
vision in  section  298,  Civ.  Code,  that  the 
owners  of  stock  are  called  "stockholders," 
does  not  need  or  admit  of  the  construction 
that  only  those  are  stockholders  who  are 
owners  of  stock.  This  section  does  not  pur- 
port to  be  a  definition  of  the  term  "stock- 
holder," or  to  limit  its  extent,  as  would  have 
been  the  case  if  It  had  said  that  stockholders 
are  those  who  own  the  shares  of  stock  in  a 
corporation,  but  is  consistent  with  holding 
that  others  may  be  stockholders  than  merely 
those  who  are  the  owners  of  the  stock,  and 
for  the  purpose  of  avoiding  such  construc- 
tion section  312  requires  the  voter  at  an 
election  to  be  a  bona  fide  stockholder.  One 
may  be  a  bona  fide  stockholder  without  be- 
ing the  owner  of  the  stock.  He  may  have 
caused  himself  to  be  registered  as  a  stock- 
holder in  the  utmost  good  faith,  both  towards 
the  corporation  and  also  towards  his  fellow 


stockholders,  and  yet  he  may  not  be  the 
owner  of  the  stock.  The  owner  of  the  stock 
may  have  pledged  it  as  security  for  his  In- 
debtedness, and  the  creditor  may  have  caused 
It  to  be  transferred  to  his  own  name  upon 
the  books  of  the  corporation  without  chan- 
ging its  ownership.  Civ.  Code,  i  2888;  Haw- 
ley  V.  Brumagim,  33  CaL  394.  It  may  be 
placed  in  the  name  of  one  as  trustee  to  hold 
under  an  express  trust,  without  any  interest 
in  the  stock,  but  for  the  sole  purpose  of  ap- 
plying the  income  or  disposing  of  the  pro- 
ceeds of  ita  sale  according  to  the  terms  of 
the  trust  It  may  be  the  property  of  an 
estate,  and  transferred  into  the  name  of  the 
executor.  In  all  such  cases  the  transfer 
would  be  in  good  faith,  and  the  person  in 
whose  name  It  was  registered  would  be  a 
bona  flde  stockholder.  In  re  Argus  Printing 
Co.,  1  N.  D.  434,  48  N.  W.  347.  The  provi- 
sions of  section  322,  Civ.  Code,  by  which 
the  liabilities  of  pledgees  and  trustees  in 
whose  names  stock  is  registered  are  limited 
to  that  section,  imply  that  such  limitation 
does  not  exist  in  other  relations  which  these 
persons  sustain  to  the  corporation,  and  cor- 
roborates the  proposition  that  they  are  not 
to  be  precluded  from  voting  at  an  election. 
Section  312  provides  that  "at  all  elections 
or  votes  had  for  any  purpose  there  must  be 
a  majority  of  the  subscribed  capital  stock 
represented,  either  in  person  or  by  proxy  in 
writing."  But,  If  stock  that  is  registered  In 
the  name  of  a  pledgee,  or  of  a  trustee,  or 
of  an  executor,  cannot  be  voted,  it  might 
not  infrequently  happen  that  a  majority  of 
the  stock  would  not  be  represented  at  an 
election.  This  section  received  a  construc- 
tion in  Stewart  v.  Mining  Co.,  54  Cal.  149, 
and  it  was  there  held  that  one  In  whose 
name  stock  was  registered  upon  the  books 
of  the  corporation,  but  who  had  no  interest 
therein,  and  was  not  the  owner  of  any  stock 
in  the  corporation,  had  no  right  to  vote  the 
stock;  that  he  was  neither  the  proxy  nor 
the  representative  of  the  owners  of  the  stock, 
nor  a  member  of  the  corporation;  and  was, 
therefore,  not  a  bona  fide  stockholder.  The 
construction  then  given  by  the  court  to  Uiis 
section  has  never  been  modified,  and  must 
be  regarded  as  a  controlling  authority  in  the 
present  case.  The  case  of  People  v.  Robin- 
son, 64  Cal.  373,  1  Pac  156,  Involved  only 
the  construction  of  the  act  of  1853.  It  will 
be  observed  that  In  that  case  one  of  the 
considerations  stated  in  the  opinion  upon 
which  the  decision  was  made  was  that  it 
did  not  appear  that  the  right  of  the  registered 
stockholder  to  vote  as  he  did  was  challenged, 
or  that  his  vendee  attempted  or  claimed  the 
right  to  cast  the  vote.  That  case,  more- 
over, was  not  an  action  under  section  315, 
but  was  in  the  nature  of  a  quo  warranto 
to  oust  the  defendants  from  the  offices  of 
trustees. 

It  may  not  be  eaay,  nor  Is  it  requisite  uh- 
der  the  facts  In  this  case,  to  formulate /a 
definition  of  a  bona  flde  stockholder  which 


Digitized  by 


Google 


S86 


47  PACIFIC  KEPORTER. 


(Cal. 


shall  cover  all  cases,  or  to  draw  a  line  of 
exclusion  by  wbicli  the  right  to  vote  shall 
be  determined;  but  we  are  very  clear  that 
one  in  whose  name  stocic  has  been  regis- 
tered upon  the  boolcs  of  the  corporation,  but 
who  has  never  had  any  interest  in  the  stocl^, 
and  Is  only  a  dummy  for  the  real  owner, 
and  when  the  object  of  such  registration 
was  for  the  admitted  purpose  of  enabling 
the  real  owner  to  avoid  certain  statutory  lia- 
bilities, whether  such  purpose  would  be  ef- 
fectual or  not,  is  not  a  bona  fide  stoclcbolder, 
within  the  meaning  of  this  section,  and 
should  not  be  allowed  to  vote  at  an  election. 
2.  The  Smith  Stock.  The  escluslon  of  the 
vote  tendered  by  Smith  upon  the  stocli  stand- 
ing in  his  name  was  by  reason  of  the  follow- 
ing facts:  In  February,  1893,  tlie  estate  of 
James  Mk  Donahue,  deceased,  was  the  own- 
er of  42,000  shares,  or  thereabouts,  of  the 
capital  stock  of  the  defendant  railway  com- 
pany, which  the  superior  court  of  Marin 
county  had  ordered  to  be  sold  in  the  course 
of  the  administration  of  his  estate.  Prior 
to  the  sale,  an  agreement  was  entered  into 
between  Smith,  Foster,  and  Markham  for 
the  purchase  of  this  stock  as  an  entirety, 
upon  the  representations  of  Smith  that  up- 
on acquiring  the  shares  an  agreement  would 
be  made  by  them  whereby,  in  order  to  se- 
cure the  control  of  the  management  and 
business  policy  of  the  railway  company, 
abd  for  its  prudent  and  economical  manage- 
ment in  the  interest  of  all  of  its  stockhold- 
ers, the  said  42,000  shares  should  for  the 
term  of  five  years  thereafter  be  voted  as  a 
unit  in  the  election  of  directors  of  said  rail- 
way company.  In  pursuance  of  this  agree- 
ment. Smith  and  Foster,  on  the  24th  of  Feb- 
ruary, made  their  joint  bid  for  the  shares, 
offering  to  purchase  them  as  an  entirety 
for  the  sum  of  $800,000  and  upwards,  and 
by  order  of  court  their  bid  was  accepted, 
and  on  March  23d  the  sale  was  completed, 
and  the  price  paid.  After  the  making  of 
the  bid,  and  before  the  consummation  of 
the  purchase  and  completion  of  the  sale, 
'Smith  prepared  the  agreement  for  the  vot- 
ing of  the  shares  as  a  unit  that  had  been 
contemplated  by  the  parties  to  the  purchase; 
and  on  the  22d  of  March  the  same  was  exe- 
cuted In  triplicate  between  Smith,  Mark- 
bam,  and  Foster.  By  this  Instrument,  aft- 
er reciting  therein  that  the  parties  thereto 
had  purchased  the  42,000  shares  of  stock, 
and  had  agreed  to  retain  the  power  of  vot- 
ing the  stock  for  five  years,  "so  as  to  keep 
the  control  of  the  corporation  from  passing 
to  persons  other  than  themselves,"  it  was 
"mutually  agreed  between  said  Foster, 
Markbam,  and  Smith  that  they  will,  during 
said  period,  retain  the  power  to  vote  said 
shares  in  one  body;  and  that  the  vote  which 
shall  be  cast  by  said  shares,  whether  for  di- 
rectors or  for  any  other  purpose,  shall  be 
determined  by  ballot  between  them  or  their 
survivors."  It  was  in  the  contemplation  of 
the  parties  to  the  agreement  that  they  might 


sell  or  otherwise  dispose  of  some  of  tbe 
shares,  and  accordingly  they  made  provision 
in  this  instrument  for  retaining  the  right  to 
vote  the  stock  so  sold  by  them,  and  annexed 
thereto  the  form  of  an  agreement  to  be 
taken  by  them  from  their  vendees.  This 
form  or  draft  recited  the  purchase  of  the 
42,000  shares  by  Foster,  Smith,  and  Mark- 
ham,  and  that  "for  the  purpose  of  keeping 
control  of  said  road  In  the  Interest  of  them- 
selves and  of  all  persons  who  shall  buy  a^ 
portion  of  the  stock  from  them,"  they  have 
agreed  that  for  the  period  of  five  years 
"they  shall  vote  the  said  stock  in  one  block" 
at  all  elections  for  officers.  The  purchase 
of  the  stock  by  Foster,  Smith,  and  Mark- 
ham  was  completed,  and  the  price  therefor 
paid  on  the  23d  of  March,  and  12,330  shares 
of  the  stock  were  transferred  on  the  books 
to  each  of  them;  5,000  shares  being  left  in 
tbe  name  of  the  Mercantile  Trust  Company, 
subject  to  some  prior  trust.  Prior  to  the 
day  for  the  election  In  1806,  a  conference 
was  called  to  be  held  between  Foster,  Smith, 
and  Markham,  upon  proper  notice  therefor, 
to  determine  by  ballot  how  the  vote  of  the 
shares  should  be  cast  at  tbe  next  annual 
meeting  for  directors,  and  in  accordance 
with  said  notice  said  conference  was  held, 
at  which  Foster  and  Markham  were  pres- 
ent, and  upon  a  ballot  had  thereat  It  was 
determined  that  said  shares  should  be  vot- 
ed for  Foster,  Markbam,  Newball,  and  LU- 
ienthal  as  directors.  The  foregoing  mat- 
ters are  alleged  in  the  answers  of  the  de- 
fendants, and  at  the  trial  the  defendants 
sought  to  introduce  In  evidence  the  agree- 
ment of  March  22d,  and  offered  to  prove  In 
connection .  therewith  the  matters  set  forth 
in  their  answer  relative  thereto;  but  ap<Hi 
tbe  objection  by  the  plaintiffs  to  this  otter. 
"on  the  ground  that  said  agreement,  was 
not  a  proxy,  and  did  not  provide  that  any 
of  the  parties  thereto  should  vote  the  stock 
belonging  to  the  other,  and  that  It  was  re- 
voked before  the  election,  and  was  Invalid 
as  against  public  policy,"  the  evidence  was 
excluded;  the  court  saymg:  "I  will  assume, 
for  the  purpose  of  my  ruling,  that  it  was  a 
valid  agreement,  but  that  It  was  not  an 
agreement  which  gave  any  authority  to  any 
other  person  to  cast  the  vote  of  Mr.  Smith." 
As  we  have  said  with  reference  to  tbe  Gnn- 
decker  and  Wagner  stock,  for  the  porpoee 
of  this  appeal  it  is  to  be  assumed  that  the 
evidence  offered  by  the  defendants  woahi 
sustain  tbe  allegations  of  thehr  answer,  and 
the  sufficiency  of  these  averments  to  author- 
ize the  exclusion  of  the  vote  by  Smith  Is  to 
be  determined.  It  was  shown  at  the  trial 
that  at  the  meeting  of  the  stockholders  held 
on  February  25th,  Smith  tendered  a  vote 
for  tbe  shares  standing  in  his  name,  and  at 
tbe  same  time  Foster  presented  the  vote  of 
the  same  stock  by  himself  and  Markham  is 
behalf  of  Smith.  Mutual  protests  againct 
the  votes  were  made  by  different  8tockh<dd- 
ers,  and  the  vote  cast  by  Foster  and  Mark- 
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bam  was  received  and  counted,  and  that 
east  by  Smith  was  rejected.  Smith  also 
testified  that,  after  receiving  the  notice  for 
the  conference  to  determine  the  ballot  to  be 
cast,  he  informed  Foster  and  Marlcham  that 
he  did  not  recognize  the  validity  or  legality 
of  the  agreement,  and  that  he  withdrew 
from  the  same,  and  would  not  be  bound  by 
anything  which  they  might  do  thereunder. 
That  the  instrument  of  March  22d  consti- 
tutes an  agreement  that  the  42,000  shares 
are  to  be  voted  "in  one  body,"  and  that  the 
parties  thereto  agreed  that  "they"'  would 
vote  the  stock  "in  one  block,"  is  stated 
therein  in  express  terms.  By  this  instru- 
ment they  also  "mutually  agreed"  that  "the 
vote"  to  be  cast  by  said  shares  should  be 
determined  by  ballot  "between  tliem"  or 
their  survivors.  To  "determine  by  ballot" 
is  to  ascertain  the  result  of  balloting  upon 
a  proposition  by  those  entitled  to  cast  the 
ballots;  and  the  "vote"— that  is,  the  voting 
paper  or  ticket  to  be  cast  for  the  officers, 
which  the  parties  agreed  should  be  thus  de- 
termined—Is  to  be  the  same  for  the  entire 
42,000  shares.  That  by  virtue  of  this  agree- 
ment an  authority  was  given  by  each  of  the 
parties  to  the  others  to  determine  "the  vote" 
to  be  cast  by  the  42,000  shares  of  stock  is 
too  clear  for  argument.  When  they  mutu- 
ally agreed  that  they  would  "determine"  be- 
tween them  the  vote  which  'shall  be  cast" 
for  directors,  they  declared  by  necessary  Im- 
plication that  such  vote  should  be  cast  in 
accordance  with  the  results  of  that  ballot, 
and  that,  If  either  of  them  should  fail  to 
cast  the  vote  as  should  be  determined  by 
the  ballot,  the  vote  so  determined  might  be 
cast  by  the  others.  If  we  should  hold  that 
this  Instrument  Is  to  be  construed  as  not 
giving  authority  to  the  majority  of  the  par- 
ties thereto  to  cast  the  vote  of  the  entire 
42,000  shares  of  stock,  as  might  be  deter- 
mined upon  such  ballot,  we  should  be  com- 
pelled to  hold  that  the  Instrument  was  pre- 
pared in  disregard  of  the  agreement  be- 
tween the  parties,  and  of  the  purpose  for 
which  It  was  to  be  executed.  If  there  Is 
any  ambiguity  In  the  language  used  for  the 
expression  of  that  agreement,  it  Is  to  be 
construed  so  as  to  carry  the  agreement  into 
effect,  rather  than  to  defeat  its  operation. 
No  particular  form  of  words  Is  requisite  to 
constitute  a  proxy.  Mor.  Priv.  Corp.  §  48C. 
Like  any  other  agency,  the  Instrument  by 
which  it  Is  created  may  be  Informal;  but 
if,  in  order  to  give  effect  to  its  language  In 
view  of  the  puriKW^  for  which  It  is  execut- 
ed, it  Is  necessary  to  construe  the  Instru- 
ment as  creating  an  agency,  such  construc- 
tion will  be  given.  The  Instrument  execut- 
ed between  the  parties  must,  therefore,  be 
held  to  be  a  proxy,  and  to  authorize  the 
vote  of  the  42,000  shares  of  stock  to  be  cast 
In  accordance  with  the  determination  of 
the  majority  of  the  parties  thereto;  and.  If 
It  was  made  upon  a  consideration  sufficient 
to  bind  the  parties  to  its  enforcement,  It 


must  be  regarded  as  still  operative.  One 
of  the  inducements  for  the  purchase  of  the 
stock,  and  under  which  the  parties  entered 
into  the  agreement,  was  that  the  shares 
should  be  voted  In  one  body,  and  held  for 
five  years  as  a  unit.  It  is  immaterial  that 
the  voting  agreement  was  not  reduced  to 
writing  and  executed  until  after  the  bid  had 
been  made  for  the  stock.  It  was  so  execut- 
ed before  the  parties  thereto  had  completed 
the  purchase,  and  become  the  owners  of  the 
stock  by  paying  the  purchase  price.  Nor  is 
the  validity  of  the  agreement  or  the  effect 
of  its  terms  different  by  reason  of  different 
certificates  having  been  issued  In  the  names 
of  the  several  parties  to  the  transaction, 
rather  than  in  the  name  of  one  of  them. 
The  agreement  between  them  was  with  ref- 
erence to  the  42,000  shares  of  stock,  and 
that  It  should  be  voted  as  a  unit,  and  the 
purpose  of  the  agreement  was  the  econom- 
ical management  of  the  road,  and  to  pre- 
vent Irresponsible  persons  from  getting  con- 
trol. It  was  within  the  power  of  the  par- 
ties to  contract  in  reference  to  this  property 
as  fully  as  with  regard  to  any  other  prop- 
erty. They  were  at  liberty  to  make  as  a 
condition  of  their  purchase  that  Its  manage- 
ment should  be  held  by  either  of  them,  or 
by  a  majority  of  the  three,  and  the  terms 
of  the  agreement  tor  such  purchase  conld 
not  be  repudiated  by  either  after  the  pur- 
chase had  been  made.  It  may  be  assumed 
that  neither  of  the  parties  would  have  en- 
tered Into  .the  transaction  or  agreed  upon 
the  purchase  of  the  stock  except  upon  these 
conditions,  and  It  must  be  held  that  each 
contributed  his  money  to  the  purchase  of 
the  stock  upon  the  promise  made  to  him  by 
the  others.  There  was  thus  a  sufficient  con- 
sideration for  the  agreement  granting  the 
right  to  Tote  the  stock.  It  was  in  the  na- 
ture of  a  power  coupled  with  an  Interest, 
and,  being  given  for  .a  valuable  considera- 
tion, could  not  be  revoked  at  the  pleasure 
of  either.  Hey  v.  Dolphin,  92  Hun,  230,  36 
N.  y.  Supp.  627. 

Although  the  court,  in  excluding  this  evi- 
dence, assumed  that  the  Instrument  was  val- 
id, counsel  for  respondents  have  present- 
ed an  argument  In  support  of  their  further 
objection  thereto  that  the  instrument  Is 
Invalid  by  reason  of  being  against  public 
policy;  and  it  therefore  becomes  necessary 
to  consider  this  objection,  inasmtich  as  the 
action  of  the  court,  rather  than  its  reason 
for  so  acting,  is  to  be  reviewed;  for,  if  the 
Instrument  is  InviJld,  the  refusal  of  the 
court  to  allow  any  efTect  to  be  gained  from 
Its  exercise  was  proper.  "Public  policy"  is 
a  term  of  vague  and  uncertain  meaning, 
which  It  pertain^  to  the  lawmaking  pow» 
to  define,  and  courts  are  apt  to  encroach  up- 
on the  domain  of  that  branch  of  the  govern- 
ment If  they  characterize  a  transaction  as 
invalid  because  it  is  contrary  to  public  poli- 
cy, unless  the  transaction  contravenes  soine 
positive  statute  or  some  well-establtehed  rale 


Digitized  by 


Google 


588 


47  PACIPIG  REPORTKE. 


(CaL 


of  law.  Sir  George  Jeseel,  as  master  of  the 
rolls,  said  In  Besant  v.  Wood,  12  Ch.  Div. 
606,  that  public  policy  is  "to  a  great  extent 
a  matter  of  IndiTidual  opinion,  because  vrliat 
one  man  or  one  Judge  might  think  against 
public  policy  another  might  think  altogether 
excellent  public  policy."  And  in  another 
case  (Registering  Co.  t.  Sampson,  L.  R.  19 
Eq.  466)  the  same  Jurist  said:  "If  there  is 
one  thing  which,  more  than  another,  pub- 
lic policy  requires,  it  is  that  men  of  full  age 
and  competent  understanding  shall  have  the 
utmost  liberty  of  contracting,  and  that  their 
contracts,  when  entered  into  freely  and  rol- 
untarlly,  shall  be  held  sacred,  and  shall  be 
enforced  by  courts  of  Justice."  It  is  not  in 
violation  of  any  rule  or  principle  of  law  for 
stockholders  who  own  a  majority  of  the 
stock  in  a  corporation  to  cause  Its  affairs 
to  be  managed  in  such  way  as  they  may 
think  best  calculated  to  further  the  ends  of 
the  corporation,  and  for  this  purpose  to  ap- 
point one  or  more  proxies,  who  shall  vote 
in  such  a  way  as  will  carry  out  their  plan. 
Nor  is  it  against  public  policy  for  two  or 
more  stockholders  to  agree  upon  a  course  of 
corporate  action,  or  upon  the  officers  whom 
they  will  elect;  and  they  may  do  this  either 
by  themselves  or  through  their  proxies,  or 
they  may  unite  In  the  appointment  of  a  sin- 
gle proxy  to  eCtect  their  purpose.  Any  plan 
of  procedure  they  may  agree  upon  implies 
a  previous  comparison  of  views,  and  there  Is 
nothing  illegal  In  an  agreement  to  be  bound 
by  the  will  of  the  majority  as  to  the  means 
by  which  the  result  shall  be  reached.  If 
they  are  in  accord  as  to  the  ultimate  pur- 
pose, it  is  but  reasonable  that  the  will  of 
the  majority  should  prevail  as  to  the  mode 
by  which  it  may  be  accomplished.  It  would 
not  be  an  illegal  agreement  if  articles  of 
partnership  should  provide  that  stock  in  a 
corporation  -owned  by  the  partnership, 
though  standing  in  the  individual  names  of 
the  partners,  should  be  voted  by  one  of  its 
members;  and  it  is  no  more  against  public 
policy  for  such  an  agreement  to  be  entered 
into  between  stockholders  whose  interests 
in  the  stock  are  separate  than  where  their 
interests  are  joint  Viewed  from  consid- 
erations of  public  policy  merely,  it  is  im- 
material whether  such  an  agreement  is  made 
by  the  members  of  an  existing  partnership, 
which  owns  the  shares,  or  in  pursuance  of 
an  agreement  by  two  or  more  persons  to 
form  a  partnership  for  their  purchase,  or  to 
purchase  them  for  their  Joint  account,  or  as 
one  of  the  terms  of  an  agreement  for  their 
purchase  by  persons  who  contemplate  no  re- 
lation to  each  other,  other  than  that  of  owning 
stock  in  the  same  corporation.  Such  agree- 
ment would  in  any  case  be  outside  of  the 
corporation,  and  disconnected  with  the  In- 
terest of  every  other  stockholder,  and  in  ei- 
ther case  the  same  rules  would  control. 
Whether  such  an  agreement  is  illegal,  so  that 
any  action  or  vote  under  it  can  be  set  aside, 
or  is  of  such  a  character  that  it  wiU  not  be 


enforced,  will  depend  upon  the  object  with 
which  it  is  made,  or  the  acts  that  are  done 
under  it,  and  will  be  governed  by  other  rules 
of  law.    Mr.  Beach,  in  his  treatise  on  Cor- 
porations, says  (section  304):     "The  owners 
of  shares  may  enter  into  agreements  as  be- 
tween themselves  to  elect  the  officers  of  the 
company,  and  to  manage  its  affairs  as  they 
or  a  majority  of  them  shall  determine;   and 
it  is  held  that  agreements  of  that  character 
are  not  illegal,  nor  void,  as  against  public 
policy;   for,  as  was  said  by  the  court  in  a 
leading  case,   their  Interests   are  identical 
with  the  interests  of  the  minority  of  share- 
holders."   The  authority  thus  referred  to  is 
Faulds  V.  Yates,  57  IlL  416.     In  that  case 
Faulds  was  the  owner  of  &  majority  of  the 
shares  of  stock  in  a  corporation,  and  entered 
into  an  agreement  with  the  defendants  in  the 
nature  of  a  partnership  for  the  working  of 
a  mine,  and  for  the  purchase  by  the  defend- 
ants from  him  of  two-thirds  of  his  stock.    It 
was   provided    in   the   agreement    between 
them  that  they  would  elect  the  directors  of 
the  company;    that  they  would  detennlne 
among  themselves  as  to  the  officers  and  man- 
agement of  the  company;  and  that.  If  tbey 
could  not  agree,  they  would  ballot  among 
themselves  for  the  directors  and  officers,  and 
that  the  majority  should  rule,  and  their  vote 
be  cast  as  a  unit,  so  as  to  control  the  elec- 
tion.   Upon  an  attempt  to  enforce  this  agree- 
ment, it  was  contended  that  those  parts  of  It 
were  invalid,  for  the  reason  that  they  were 
in  conflict  with  the  interests  of  the  other 
stockholders.    The  court,  however,  sustain- 
ed the  agreement,  using  the  following  lan- 
guage:   "There  was  nothing  unlawful  in  it. 
There  was  nothing  which  necessarily  affect- 
ed the  rights  and  interests  of  the  minority 
Three  persons,  owning  a  majority  of  the 
stock,  had  the  unquestioned  right  to  com- 
bine, and  thus  secure  the  board  of  directors 
and  the  management  of  the  property.    If  one 
man  owned  a  majority  of  the  stock,  he  sure 
ly  had  the  right  to  select  the  agents  for  its 
honest  management."     In  Hey  v.  Dolphin, 
92  Hun,  230,  36  N.  Y.  Supp.  627,  the  par- 
ties were  Jointly  interested  In  certain  shares 
of  stock  which  had  been  Issued  to  them  in  a 
single  certificate,  and  It  was  agreed  between 
them  that  the  stock  should  not  be  sold,  or 
in  any  manner  disposed  of,  or  the  certifi- 
cates surrendered,  for  a  period  of  10  years. 
without  their  joint  consent  In  writing,  bnt 
should  remain  as  first  issued,  "for  the  purpose 
of  enabling  the  said  parties  of  the  first  part  to 
prevent  the  control  and  management  of  tbe 
company  from  passing  over  to  persons  wbo 
might  be  lessquallfled  or  less  disposed  to  make 
the  business  of  the  said  company  a  success  and 
its  stock  valuable."    By  the  same  agreement 
Dolphin  was  appointed  a  proxy  to  vote  tbe 
whole  of  said  shares  at  all  elections,  and  tlie 
proxy  was  made  irrevocable  for  10  years,  on- 
less  sooner  revoked  by  Joint  consent    In  an  ac- 
tion brought  for  the  purpose  of  having  tlw 
agreement  declared  void,  and  that  there  be 
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issned  to  the  plaintiff  certificates  for  one- 
lialf  of  ttie  shares,  the  court  held  that  the 
agreement  ivas  not  void,  or  against  public 
policy,  saying:  "The  object  and  purpose  of 
tlie  arrangement,  as  stated  In  the  contract, 
Is  not  of  Itself  vicious,  but  rather  the  con- 
trary. This  Is  not  a  case  where,  as  in 
some  of  the  cases  cited  by  the  respondent, 
there  Is  a  combination  of  stockholders  for 
the  special  benefit  of  some  party,  or  where 
the  power  to  cast  the  vote  Is  in  a  i>arty  hav- 
ing no  beneficial  Interest.  The  arrangement 
purported  to  be  for  the  benefit  of  all  the 
stocltbolders,  and. the  attorney  was  one  of 
the  parties  beneficially  Interested.  It  will 
hardly  be  claimed  that  a  majority  of  stock- 
holders may  not  combine  to  control  an  elec- 
tion of  directors."  See,  also,  Havemeyer  v. 
Havemeyer,  43  N.  Y.  Super.  Ct.  006;  Brown 
V.  Steamship  Co.,  5  Blatchf.  525,  Fed.  Cas. 
No.  2,025. 

Id  cases  of  "voting  trusts,"  where  the  own> 
ers  of  stock  transfer  the  shares  to  trustees 
with  authority  to  vote  at  elections  according 
to  the  direction  of  a  majority  of  those  hold- 
ing trust  certificates,  and  the  only  considera- 
tion for  such  transfer  and  agreement  is  the 
mutual  promises  of  the  several  stockholders, 
it  has  been  held  that  any  stoclcholder  may 
revoke    his   agreement,   and    withdraw    his 
sfock  at  will;  and  it  is  also  held  that  stock- 
holders who  become  such  after  an  agree- 
ment of  this  nature  Is  entered  Into  are  not 
bound  by  its  terms,  but  will  hold  their  shares 
freed  from  the  limitations  of  the  agreement 
Fisher  v.  Bush,  35  Hun.  641;    Woodruff  v. 
Ballroad  Co.,  30  Fed.  01;   Brown  v.  Steam- 
ship Co.,  S  Blatchf.  525,  Fed.  Cas.  No.  2,023. 
In  Moses  V.  Scott,  8  Ala.  608,  4  South.  742, 
eertaln  stockholders  had  formed  a  voting 
trust,  and  placed  their  stock  in  the  hauds  of 
four  trustees,  with  power  to  vote  the  stock 
as  a  unit  at  all  meetings  as  three  of  them 
should  think  best,  or,  if  they  failed  to  agree, 
as   three-fourths  of   the  stock   represented 
should  determine,  and  had  agreed  not  to  sell 
their  stock  so  pooled  for  three  years.    There 
was  no  consideration  for  this  agn^eemcut  oth- 
«r  than  the  mutual  promise  of  the  several 
stockholders,  and,  while  tlie  court  refused 
to  enforce  the  agreement  concerning  the  sale, 
upon  the  ground  that  it  was  in  restraint  of 
the  free  alienation  of  property,  it  said:    "We 
cannot  say  there  is  anything  per  se  illegal 
in  an  agreement  entered  Into  by  and  between 
certain   stockholders   in  a  joint-stock   com- 
pany by  which  they  promise  to  vote  together 
as  a  unit  In  all  matters  pertaining  to  the 
Sovemment  of  the  corporation.    Each  mem- 
ber has  the  clear  right  to  cast  his  ballot  as 
he  pleases,  wisely  or  unwisely,  and  no  other 
stockholder  can  control  his  conduct  or  gain- 
say his  discretion,  and  it  can  make  no  differ- 
ence If  several  stockholders  uniformly  vote 
together,  or  so  vote  in  obedience  to  a  prior 
agreement  that  they  will  do  so.    The  vote, 
when  cast,  is  but  the  expressed  wish  of  the 


stockholder,  or,  at  least,  must  be  so  regard- 
ed, and  no  other  stockholder  can  be  supposed 
to  be  Injured  thereby.  To  hold  otherwise 
would  greatly  abridge  the  voter's  right  to 
cast  his  ballot  as  he  pleased." 

The  agreement  in  question  cannot  be  re- 
garded as  Illegal  by  reason  of  being  in  re- 
straint of  trade.  The  rule  Invalidating  con- 
tracts In  restraint  of  trade  does  not  Include 
every  contract  of  an  Individual  by  which  his 
right  to  dispose  of  his  property  Is  limited  or 
restiUlned.  Section  1673,  Civ.  Code,  makes 
void  every  contract  by  which  one  is  re- 
strained from  "exercising  a  lawful  profes- 
sion, trade,  or  business,"  except  In  certain 
Instances.  But  this  Is  far  different  from  a 
contract  limiting  his  right  to  dispose  of  a 
particular  piece  of  property  except  upon  cer- 
tain conditions.  As  the  owner  of  property 
has  the  right  to  withhold  it  from  sale,  he 
caa  also,  at  the  time  of  Its  sale,  impose  con- 
ditions upon  its  use  without  violating  any 
rule  of  public  policy;  and  there  is  nothing 
Inconsistent  with  public  policy  for  two  or 
more  persons  who  contemplate  purchasing 
certain  property  to  agree  with  each  other, 
as  a  condition  of  the  purchase,  that  neither 
will  dispose  of  his  share  within  a  limited 
period,  or  for  less  than  a  fixed  sum,  or  ex- 
cept upon  certain  limitations.  They  have 
the  same  right  to  contract  with  reference 
to  the  terms  under  which  they  will  hold  or 
dispose  of  the  property  after  it  shall  have 
been  purchased,  as  they  have  to  agree  upon 
any  other  terms  upon  which  the  purchase 
shall  be  made;  and  they  no  more  violate  a 
rule  of  public  policy  In  making  such  agree- 
ment a  consideration  of  their  purchase  than 
would  two  or  more  partners,  who  should 
purchase  property  for  partnership  purposes, 
and  agree  that  It  should  not  be  disposed  of 
unless  their  vendee  would  assent  to  certain 
conditions  regarding  its  use.  These  terms  en- 
ter into  and  form  a  part  of  the  consideration 
for  the  agreement  to  purchase,  and  are  as 
binding  and  enforceable  as  any  other  terms 
of  the  agreement.  Trust  Co.  v.  Abbott,  162 
Mass.  148,  38  N.  E.  432;  Hodge  v.  Sloan,  107 
n;  Y.  244,  17  N.  E.  333;  WlUiams  v.  Mont- 
gomery, 148  N.  Y.  519,  43  N.  B.  57;  Mat- 
thews V.  Associated  Press,  136  N.  Y.  3a3, 
32  N.  E.  981.  The  contract  In  Fisher  v. 
Bush,  35  Hun,  641,  was  held  to  be  Invalid 
for  want  of  any  other  consideration  than 
the  mutual  promise  of  tlie  parties;  but  it 
was  said  in  that  case:  "If  these  parties  and 
their  associates  were  the  promoters  of  this 
corporation,  then,  doubtless,  they  could  have 
entered  into  a  valid  agreement  regulating 
a  sale  of  the  same,  and  requiring  the  owners 
'to  hold  them  from  market  for  a  reasonable 
and  definite  period  of  time,  and  thus  forbid- 
ding a  sale  by  either  of  his  interests  to  one 
against  whom  his  associates  might  have  a 
reasonable  objection.  Moffatt  v.  Forquhar, 
7  Ch.  Dlv.  591;  reported  in  23  Moak,  Eng. 
R.   731.     A  stipulation  of    that  character 
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would  not  be  illegal,  as  against  public  policy, 
as  it  would  be  simply  a  provision,  assented  to 
by  all,  that  tbe  newcomer  into  tbe  business 
transaction  should  be  with  the  approval  of 
the  other  Joint  owners." 

Neither  is  it  illegal  or  against  public  policy 
to  separate  the  voting  power  of  the  stock 
from  its  ownership.  Tbe  statute  authorizes 
the  stockholder  to  vote  by  proxy,  and  it  was 
held  in  People's  Home  Sav.  Bank  v.  Superior 
Court  of  City  and  County  of  San  Francisco, 
104  Cal.  6i9,  38  Pac.  452,  that  a  by-law  re- 
stricting the  selection  of  proxies  to  stock- 
holders was  Invalid,  that  the  statute  placed 
no  limitation  upon  the  right  of  selection,  and 
that  a  stockholder  may  appoint  as  his  proxy 
one  who  is  an  entire  stranger  to  the  corpora- 
tion. The  right  to  appear  by  proxy  implies, 
of  itself,  that  the  voting  power  may  be  sep- 
arated from  the  ownership  of  the  stock;  and, 
unless  the  authority  of  the  proxy  is  limited 
by  the  terms  of  his  appointment,  he  is  neces- 
sarily required  to  use  his  own  discretion  in 
any  vote  that  he  gives.  Being  the  agent  of 
the  stockholder,  be  is  required  to  exercise 
this  discretion  in  behalf  of  his  principal;  but 
he  is  at  liberty  to  use  bis  own  discretion  as 
to  the  means  by  which  his  principal's  inter- 
est will  be  best  subserved.  The  cases  In 
which  it  has  been  said  that  the  stockholder 
could  not  divest  himself  of  the  voting  power 
of  his  stock,  and  that  it  should  not  be  sep- 
arated from  the  ownership  of  the  stock,  were 
cases  which  involved  either  the  sufficiency 
of  the  agreement  by  which  the  voting  power 
was  transferred,  or  the  validity  of  the  pur- 
pose for  which  the  power  was  to  be  exer- 
cised. The  proxy  must  exercise  a  discretion 
of  the  same  nature  as  that  which  the  stock- 
holder is  authorized  to  exercise,  and  an  au- 
thority to  do  otherwise  would  be  invalid; 
but  the  authority  to  exercise  a  discretion  dif- 
fers from  an  authority  to  perform  a  particu- 
lar act.  Under  an  appointment  without 
words  of  limitation,  the  proxy  may  act 
against  the  interests  of  the  stockholder,  or 
even  against  the  interests  of  the  corpora- 
tion, and  the  corporation,  as  well  as  the 
stockholder,  will  be  bound  by  his  act  as 
fully  as  if  the  stockholder  had  acted  in  per- 
son; "while,  if  the  authority  had  been  direct- 
ed in  terms  to  that  act,  it  might  have  been 
Invalid.  The  distinction  is  that  between  an 
unlawful  exercise  of  a  lawful  power  and 
the  attempt  to  authorize  the  exercise  of  an 
unlawful   power. 

The  question  has  been  presented  in  cases 
of  voting  tnists.  but  an  examination  of  these 
cases  will  show  that  the  question  has  arisen 
either  when  the  authority  was  expressly 
given  to  carry  out  some  Illegal  purpose,  or 
when,  having  been  given  without  any  con- 
sideration, though  purporting  to  be  for  a  def- 
inite term,  subsequent  owners  of  the  stock 
have  sought  to  revoke  it  before  the  expiration 
of  the  term.  Shepaug  Voting-Trust  Cases,  60 
Conn.  533,  24  Atl.  32,   sometimes   reported 


under  the  name  of  Bostwick  v.  Chapman; 
White  V.  Tire  Co.,  52  N.  J.  Eq.  178,  28  Atl. 
75.  We  have  been  cited  to  no  instance  where 
the  purpose  of  a  proxy  given  upon  a  suf- 
ficient consideration  was  lawful,  and  the  per- 
son by  whom  the  proxy  was  created  con- 
tinued to  be  tbe  owner  of  the  stock,  in  which 
the  agreement  has  been  held  invalid.  The 
stockholder  cannot  separate  the  voting  pow- 
er from  his  stock  by  selling  his  right  to  vote 
for  a  consideration  personal  to  himself  alone, 
any  more  than  he  could  agree,  for  the  same 
consideration,  to  cast  the  vote  himself;  and 
an  agreement  with  others  to  appoint  a  proxy 
upon  the  same  considerations  would  be 
equally  invalid.  In- Cone  v.  Russell,  48  N.  J. 
Eq.  208,  21  Atl.  847,  an  agreement  by  the 
purchaser  of  stock  to  give  to  other  stock- 
holders his  Irrevocable  pro.xy,  for  the  purpose 
of  securing  and  maintaining  the  control  of 
the  company,  was  held  invalid,  for  the  reason 
that  it  was  one  of  the  terms  of  the  agree- 
ment that  the  directors  to  be  elected  under 
its  provisions  should  employ  the  one  giving 
the  proxy  at  a  fixed  salary  during  its  ex- 
istence. Such  an  agreement  was  held  to  op- 
erate as  an  Inducement  to  elect  directors  who 
would  not  act  disinterestedly  for  the  benefit 
of  all  of  the  stockholders,  but  rather  to  pro- 
mote the  Interest  of  the  parties  to  the  agree- 
ment alone,  and  was  therefore  void,  as  be- 
ing against  public  policy.  The  court,  how- 
ever, said;  "This  conclusion  does  not  reach 
so  far  as  to  necessarily  forbid  all  pooling  or 
combining  of  stock,  where  the  object  is  to 
carry  out  a  particular  policy  with  the  view 
to  promote  the  best  interests  of  all  tbe  stock- 
holders.'' It  was  upon  this  principle  that  tbe 
agreements  In  Guernsey  v.  Cook,  120  Mass. 
501,  and  Fennessy  v.  Ross,  5  App.  Dlv.  342. 
39  N.  Y.  Supp.  323,  were  held  invaUd.  The 
same  principle  was  declared  in  Gage  v.  Fish- 
er (N.  D.)  65  N.  W.  809.  In  Railroad  Co.  v. 
Nicholas,  98  Ala.  92,  12  South.  723,  the  court 
held  that  there  was  nothing  illegal  or  con- 
trary to  public  iwlicy  In  separating  the  vot- 
ing power  of  the  stock  from  its  ownership-, 
saying:  "Where  a  proxy  is  duly  constituted, 
and  the  power  of  the  appointment  Is  without 
limitation,  the  vote  cast  by  the  proxy  binds 
the  stockholder,  whether  exercised  in  bebalf 
of  his  interest  or  not,  to  the  same  extent  as 
If  the  vote  had  been  .cast  by  the  stockholder 
In  person.  The  invalidity  of  acts  of  this 
character  by  a  proxy,  rightly  understood,  is 
not  made  to  rest  upon  the  ground  that  there 
has  been  a  separation  of  the  voting  power 
from  Ihe  stockholders,  but  because  of  tbe  un- 
lawful purpose  for  which  the  proxy  was  ap- 
pointed, or  the  unlawful  end  attempted  to  be 
ieftected  by  the  exercise  of  the  voting  power." 
From  the  foregoing  considerations  it  fol- 
lows that  the  superior  court  erred  in  finding 
that  Gundecker  and  Wagner  were  bona  flde 
stockholders  in  the  defendant  railway  com- 
pany, and  also  In  refusing  to  receive  in  evi- 
dence the  instrument  of  March  22d,  and  the 
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evidence  offered  by  the  defendants  in  con- 
nection tberewitli,  for  the  purpose  of  sus- 
taining the  averments  of  their  answer.  The 
Judgment  and  order  denying  a  new  trial  are 
reversed. 

We   concur:    VAN    FLEET,   J.;    McFAR- 
LAND,  J.;   HENSHAW,  J. 

(Jan.  16.  1887.) 
BE ATTY,  C.  J.  I  dissent  from  the  Judgment, 
and  from  the  conclusions  of  the  court  on  both 
of  the  principal  points  decided.  The  contract 
between  Smith,  Marlsham,  and  Foster  was, 
in  my  opinion,  void,  as  against  the  policy  of 
the  law  giving  to  the  holders  of  a  majority 
of  the  stock  of  a  corporation  the  right  of  con- 
trol. Its  sole  purpose  and  object  was  to  give 
to  a  minority  of  the  stockholders  the  power  to 
«ontrol  the  affairs  of  the  corporation  against 
the  will  of  the  majority,  and  that  object  is 
secured  by  means  of  this  Judgment.  There 
is  not  time  at  my  command  to  go  over  the 
decisions,  but  I  am  satisfied  that  the  weight 
of  authority  is  against  the  validity  of  any 
contract  by  which  the  sole  owner  of  stock 
parts  irrevocably  with  the  right  to  vote  it, 
with  the  effect  of  putting  a  minority  in  con- 
trol of  the  corporation.  As  to  the  power  of 
the  chairman  of  a  stockholders'  meeting  to 
refuse  the  vote  of  a  registered  stockholder 
upon  tpe  ground  that  he  is  not  the  bona  fide 
owner  of  the  stock  standing  in  his  name,  I 
deny  that  It  exists.  As  I  construe  sections 
307  and  312  of  the  Civil  Code,  the  registered 
stockholder  must  be  allowed  to  vote;  and  if 
there  is  a  claim  that  he  is  not  the  real  owner 
of  the  stock  which  he  has  voted,  that  claim 
must  be  asserted,  and  the  remedy  sought,  in 
the  proceeding  defined  in  section  315.  To 
hold  otherwise  Is  to  invest  the  chairman  of 
the  meeting  with  a  power  capable  of  the 
grossest  abuse,  and  in  its  nature  purely  ar- 
bitrary; for  there  is  neither  time  nor  means 
of  trying  the  question  of  ownership  at  the 
meeting.  Nor  is  there  any  necessity  for  in- 
vesting the  chairman  or  the  members  pres- 
ent with  any  such  i>ower.  The  real  owner 
of  stock  can  always  have  it  properly  trans- 
ferred and  registered,  and  the  failure  to  do 
so  Is  his  own  fault.  Or,  if  a  case  may  some- 
times arise  in  which  the  right  of  the  owner 
to  have  the  stock  transferred  on  the  books  Is 
delayed  or  impeded,  he  may  enjoin  the  ap- 
parent owner  from  voting  it  In  other  words, 
be  has  his  remedy  in  his  own  hands  in  most 
cases,  and  In  the  rare  instances  in  which  It 
is  otherwise  the  courts  will  afford  him  a 
remedy.  But  there  Is  no  adequate  remedy 
for  the  registered  stockholder  whose  vote  is 
excluded  merely  because  the  chairman  of  a 
stockholders'  meeting  may  choose,  without 
notice,  without  pleading,  and  without  evi- 
dence, to  sustain  an  objection  of  some  other 
stockholder  that  he  is  not  really  the  owner  of 
stock  which  appears  to  be  his.  In  this  case, 
taovrever,  the  objection  was  made  by  parties 
«rbo  themselves  had  no  claim  to  the  stock  of- 


fered to  be  voted.  It  had  been  legally  Issued 
and  regularly  transferred  by  the  owner  to 
the  persons  in  whose  name  it  stood  on  the 
books,  and  the  objection  was  that  tliey  were 
dummies,  to  whom  it  had  been  transferred 
for  the  purpose  of  avoiding  the  stockholders' 
liability  to  creditors,  etc.  This  was  not,  in 
my  opinion,  a  valid  objection  to  the  right  of 
the  holders  of  the  stock  to  vote  it.  The  own- 
ers had  a  right  to  put  it  in  the  hands  of 
trustees,  and  their  motive  for  so  doing  was 
not  open  to  inquiry  for  the  purpose  of  this 
election.  Creditors  of  the  corporation  could 
not  be  deprived  of  their  action  against  the 
real  owners  by  the  transfer,  nor  could  the 
corporation  be  deprived  of  its  right  to  collect 
assessments;  but  only  the  creditors  and  the 
corporation  could  question  the  transaction, 
and  they  only  in  a  proper  proceeding  for  the 
enforcement  of  their  rights. 


(US  Cal.  SU) 
FOSTEB  et  al.  v.  SMITH  et  al.  (S.  F.  572.) 
(Supreme  Conrt  of  California.  Jan.  15,  1897.) 
Appbal— Dismissal. 
Appeal  from  an  order  denying  an  injunc- 
tion pendente  lite  will  be  dismissed,  the  action 
being  to  enjoin  the  voting  of  stock  at  a  certain 
eieotioD,  and  that  election  having  already  been 
held. 

In  bank.  Appeal  from  superior  court, 
Marin  county;   F.  M.  Angellotti,  Judge. 

Action  by  Foster  and  others  to  enjoin  Smith 
and  others.  From  an  order  denying  an  in- 
junction pendente  lite,  plaintiffs  appeal. 
Dismissed. 

W.  S.  (Joodfellow  and  Jesse  W.  Ldllenthal, 
for  appellants.  Page,  McCutchen  &  Bells,  for 
respondents. 

HARRISON,  J.  The  annual  meeting  of 
stockholders  for  the  election  of  directors  of 
the  San  Francisco  &  North  Pacific  Railway 
Company  was  called  to  be  held  on  the  2l8t 
day  of  January,  1896.  On  the  16th  of  Jan- 
uary the  plaintiffs  herein  filed  their  com- 
plaint in  the  superior  court  of  Marin  county 
against  the  defendants,  In  which  they  prayed 
for  an  injunction  restraining  the  defendant 
Smith  from  casting  any  vote  for  directors  at 
said  annual  meeting  upon  certain  shares  of 
stock,  except  in  accordance  with  the  result 
of  a  ballot  previously  had  under  the  terms 
of  a  certain  written  agreement  between  him 
and  the  plaintiffs,  Foster  and  Markham; 
and  that  the  defendant  railway  company  and 
Its  officers  l>e  enjoined  from  receiving  any 
vote  from  Smith,  except  in  accordance  with 
said  ballot,— the  agreement  being  the  same 
which  was  considered  In  the  case  of  Smith 
V.  Railway  Co.  (S.  F.  568  and  599;  just  de- 
cided) 47  Pac.  582.  Upon  the  filing  of  the 
complaint  the  Judge  of  the  superior  court, 
on  the  application  of  tlK  plaintiffs  therefor, 
made  an  order  directing  the  defendants  to 
show  cause  before  him  on  the  18th  of  Jan- 
uary why  an  Injunction  as  prayed,  for  should 
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not  issue  pendente  lite,  and  restraining  them 
in  tlie  meantime,  and  nntll  the  determination 
of  said  order,  to  show  cause,  and  the  further 
order  of  the  court,  from  the  acts  sought  to 
be  prevented  by  the  injunction.  The  hear- 
ing of  the  matter  was  continued  from  time 
to  time  until  February  3d,  when  it  was  pre- 
sented upon  affidavits  filed  on  behalf  of  the 
respective  parties,  and  on  the  20th  of  Feb- 
ruary the  court  made  its  order  denying  the 
application  for  the  injunction  pendente  lite, 
and  dissolving  the  restraining  order.  The 
present  appeal  is  from  this  order. 

The  appeal  has  been  argued  in  connection 
with  the  case  of  Smith  v.  Railway  Co.,  su- 
pra, from  which  it  appears  that,  after  the 
order  herein  appealed  from  was  made,  the 
election  of  directors  by  the  railway  company 
was  had  February  23,  1886,  and  that  the 
present  appeal  was  not  taken  until  the  16th 
of  April.  It  thus  appears  that  the  parties 
to  the  litigation  have  no  rights  which  can 
be  affected  by  a  reversal  of  the  order,  and 
that  the  correctness  of  the  order  has  become 
merely  an  abstract  question.'  The  injunc- 
tion sought  by  the  action  was  limited  to  the 
election  then  about  to  be  hdd;  and  an  in- 
junction pendente  lite,  as  well  as  the  re- 
straining order  given,  would  have  no  great- 
er extent  than  was  sought  in  the  action  it- 
self. If  the  parties  should  obtain  a  final 
Judgment  in  the  action  upon  the  other  issues 
presented  in  the  complaint,  the  superior 
court  would  not  grant  an  injunction  as  a 
part  of  the  relief,  for  the  facts  set  forth  as 
the  grounds  for  the  injunction  songht  would 
not  then  exist.  If  the  order  should  be  re- 
versed, the  superior  court  would  have  no 
function  to  perform  In  consequence  of  such 
reversal.  To  re-establish  the  restraining  or- 
der, or  to  issue  an  injunction  pendente  lite, 
would  be  a  vain  and  frivolous  act.  Any 
opinion  that  we  might  give  upon  the  merits 
of  the  plaintiffs'  application  to  the  superior 
court  would  not,  therefore,  be  followed  by 
any  action  on  the  part  of  that  court,  and 
would  not  have  any  binding  authority,  or 
constitute  an  adjudication  of  the  rights  of 
the  parties.  People  v.  Common  Council  of 
City  of  Troy,  82  N.  Y.  575;  In  re  Manning, 
139  N.  Y.  446,  34  N.  B.  931.  It  was  said  In 
the  case  last  cited,  upon  a  similar  question: 
"The  demands  of  actual,  practical  litigation 
are  too  pressing  to  permit  the  examination 
or  discussion  of  academic  questions  such  as 
this  case  In  its  present  situation  presents." 
The  appeal  should  therefore  be  dismissed, 
and  it  is  so  ordered. 

We  concur:  VAN  FLEET,  J.;  McFAR- 
LAND,  J.;    HENS  HAW,  J. 

BEATTY,  C.  J.  As  the  dismissal  of  the 
appeal  has  the  same  effect  as  an  affirmance 
of  the  order  appealed  from,  I  do  not  dissent 
from  the  order  of  dismissal,  but,  in  my  opin- 
ion, the  order  denying  the  injunction  should 
be  affirmed. 


(5  Cal.  Unrep.  S«»> 

BARRETT    T.    SUPERIOR    COURT     OF 

PLACER  COUNTY.     (S.  F.  639.) 
(Supreme  Court  of  California.    Jan.  18,  1897.> 

Rbview—Administhatkix— Revocation  o»  Lrr- 
TEHS— Notice— OusTEK. 
.  1.  Under  Code  Civ.  Proc.  §  1395,  which  pro- 
vides that,  if  sufficient  security  is  not  giren 
within  the  time  fixed,  the  right  of  an  adminii- 
trator  to  the  administration  shall  cease,  etc, 
where  an  administratrix  fails  to  compiy  witl> 
the  order,  and  obtains  no  further  time,  she  i» 
not  entitled  to  notice  of  an  order  revolting  her 
letters  after  the  limitation  has  expired. 

2.  Where  there  has  been  a  failnre  to  complT 
with  an  order  for  an  administratrix  to  give 
additional  security,  an  order  "that  the  right 
of  the  administratrix  to  the  administration  of 
this  estate  cease"  cuts  off  her  powers,  and  oasts 
her  from  office. 

Department  1.  Application  by  Maggie  G. 
Barrett  agahist  the  superior  court  of  Placer 
county  (J.  E.  Prewett,  Judge),  for  a  bill  of  re- 
view.    Writ  discharged. 

George  B.  Merrill,  for  petitioner.  Benjamin 
P.  Tabor,  for  respondent 

GAROirPTB,  J.  This  is  an  appUcatlon  for 
a  writ  of  review,  asking  the  court  to  annul 
an  order  made  by  the  superior  court  of  Placer 
county  In  the  month  of  May,  1896,  appointing 
one  Mitchell  administrator  of  the  estate  of 
Joseph  Bym,  deceased.  It  Is  claimed  that 
such  order  was  beyond  the  JurisdIctloDr  of  the 
court. 

Petitioner,  Maggie  Barrett,  was  the  admin- 
istratrix of  the  estate  of  said  deceased.  Upon. 
the  15th  day  of  June,  1895,  the  judge  of  said 
court  issued  a  citation  to  her  and  the  snretia 
upon  her  bond,  ordering  them  to  appear  before 
him  upon  a  certain  named  day  and  be  ex- 
amined as  to  their  property  and  its  value. 
This  hearing  resulted  in  the  court  making  an 
order,  upon  July  1,  1895,  that  the  adniinistra- 
trix  furnish  additional  security  In  a  certain 
named  amount  within  tte  next  five  succeeding 
days.  This  additional  security  was  not  for- 
nished  to  the  Judge  within  the  time  fixed,  but 
a  new  bond  was  presented  to  the  Judge  for  ap- 
proval some  seven  days  thereafter,  and  ap- 
proval thereof  was  refused.  Upon  Jnly  9tlL 
at  the  hour  of  10  a.  m.,  said  superior  court 
made  the  following  order,  which  was  duly- 
entered  in  Its  minutes,  in  the  matter  of  ttte 
estate  of  Joseph  Bym,  deceased:  "That  the 
right  of  the  administratrix  to  the  administra- 
tion of  this  estate  cease"  Thereafter,  upon 
the  same  day,  at  2  p.  m.,  the  court  made  the 
following  order,  which  was  entered  in  the 
minutes:  "That  her  powers  as  such  adminis- 
tratrix be,  and  the  same  are  hereby,  anspend- 
ed,  and  her  letters  as  such  revoked,  until  tl»e 
further  hearing  upon  the  question  of  her  per- 
manent removal,  now  pending,  to  be  beard  od 
September  12,  1895." 

Petitioner  sustains  her  application  for  Hie 
writ  upon  the  ground  that  her  letters  of  a«i- 
mlnistration  had  not  been  revoked  when  ber 
successor  was  appointed,  and,  in  fact  never 
have  been  revoked,  and  hence  such  appoint- 
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ment  'was  without  the  court's  Jurisdiction. 
Some  of  the  orders  of  the  superior  court  made 
In  this  case  have  already  been  before  us  upon 
a  writ  of  review  (see  Barrett  v.  Superior 
Court,  48  Pac.  319),  and  it  was  there,  at  least 
incidentally,  held  that  a  failure  to  comply  with 
the  order  of  the  court  requiring  the  giving  of 
additional  security  resulted,  Ipso  facto,  in  a 
revocation  of  her  letters.  This  court  said: 
■'Section  1395  does  not  require  any  order  to 
be  served  upon  the  administratrix,  but  de- 
clares that  the  mere  failure  to  give  the  se- 
curity within  the  time  fixed  by  the  judge's 
order  shall,  of  Itself,  without  any  further  ac- 
'Jon  on  the  part  of  the  court,  cause  the  right 
of  the  administrator  to  the  administration  to 
cease."  The  section  declares:  "If  sufficient 
security  is  not  given  within  the  time  fixed  by 
the  ]ud.!;e's  order,  the  right  of  such  executor 
or  atlminlstrator  to  the  administration  shall 
cease,  and  the  person  next  entitled  to  the  ad- 
ministration on  the  estate,  who  elects  to  give 
a  sottictent  bond,  must  be  appointed  to  the 
administration."  This  language  is  clear,  ex- 
plicit and  positive,  and  we  are  not  at  all  pre- 
pared to  say  that  the  construction  given  It  in 
the  former  opinion  of  the  court  Is  not  the  cor- 
rect one. 

Conceding  the  letters  of  the  administratrix 
were  not  revoked  by  operation  of  law,  then 
we  have  the  order  of  10  a.  m.,  July  9th,  that 
the  right  of  the  administratrix  to  the  adminis- 
tration of  this  estate  cease.  If  her  powers 
and  rights  as  administratrix  did  not,  ipso 
facto,  cease  upon  her  failure  to  file  the  bond 
within  the  time  required,  then  this  order  of 
the  court  cut  oft  those  powers  and  rights,  and 
completely  ousted  her  from  office.  The  va- 
lidity of  this  order  is  attacked  upon  the  groimd 
that  it  was  made  without  notice.  But  no  no- 
tice Is  required  by  the  statute,  and  no  notice 
was  necessary.  Both  the  court  and  the  ad- 
ministratrix knew  all  the  facts.  There  was  no 
evidence  to  take.  TSie  administratrix  was 
required  to  file  additional  secttrity  within  five 
days.  When  she  failed  to  comply  with  the 
order,  and  obtained  no  further  time  In  which 
to  comply  with  It,  either  one  of  two  results 
necessarily  followed;  that  Is,  by  operation  of 
law  she  was  no  longer  administratrix  of  the 
estate,  or.  If  an  order  of  the  court  was  neces- 
sary to  revoke  her  letters,  then  they  were  re- 
vised, for  such  an  order  was  made.  With  ei- 
ther construction  of  the  statute,  her  position 
is  equally  unfortunate.  It  is  evident  that  the 
order  was  intended  to  revoke  her  letters. 
There  was  no  other  reason  for  making  It.  It 
meant  this,  or  it  meant  nothing.  It  was  broad 
enough  to  cover  the  ground.  It  was  not  re- 
quired to  be  in  any  particular  form,  and  was 
sufficient  to  serve  every  purpose  Intended. 

The  order  made  at  2  p.  m.  upon  July  9th  be- 
comes immaterial,  and  the  consideration  of  It 
annecessary  In  view  of  the  construction  given 
the  order  of  10  a.  m.  If  petitioner  was  remov- 
ed from  office  by  an  order  made  at  10  a.  m.. 
And  her  letters  revoked,  an  order  made  some 
hours  later  served  no  efteetlve  purpose,  imless 
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it  could  be  construed  as  setting  aside  the 
earlier  order.  It  does  not  purport  to  do  so. 
This  could  hardly  be  its  construction  by  Im- 
plication; and.  In  the  absence  of  express  and 
diiect  language  indicating  such  intention  on 
the  part  of  the  comt,  we  could  not  so  hold. 
We  find  no  such  clear  intention  in  the  order. 
It  Is  recited  in  the  record  that  the  later  order 
was  made  by  mistake  and  Inadvertence. 
Whatever  may  be  the  true  reason  is  Immate- 
rial, and  the  order  of  10  a.  m.  must  stand. 
The  administratrix  having  been  ousted  from 
office,  and  her  letters  revoked,  the  court  did 
not  exceed  its  Jurisdiction  in  appointing  her 
successor.  For  the  foregoing  reasons,  the  writ 
Is  discharged. 


We  concur: 
SON,  J. 


VAN   FLEET,  J.;    HARRl- 


(US  Cal.  6U) 
LAVEB  et  al.  v.  HOTALING.     (S.  P.  502.) 
(Supreme  Court  of  California.    Jan.  19,  1897.) 
AOTION  FOB  Services— Ci'STOMAKT  Charobs— 

EVIDBNCK. 

On  the  trial  of  an  action  by  an  architect 
on  a  quantum  meruit,  plaiDtiCTs  evidence  of 
the  customary  charges  of  architects  for  similar 
services  is  not  made  incompetent  by  defend- 
ant's showing  that  the  cnstomary  charges  made 
by  arciiitects  originated  in  and  conform  to  a 
rule  established  b^  an  association  of  architects. 
McFarland,  J.,  dissenting. 

In  bank.  Appeal  from  superior  court,  dty 
and  county  of  San  Francisco;  John  Hunt, 
Judge. 

Action  by  Augustus  Laver  and  others  against 
A.  P.  Hotaling  on  a  quantum  meruit.  From 
an  order  granting  a  new  trial  to  defendant, 
plaintiffs  appeal     Reversed. 

Robert  Elarriscm  and  Michael  Mullany,  for 
appellants.  A.  P.  Van  Duz»  and  Walter  H. 
Levy,  for  respondent. 

BEATTY,  C.  J.  Plaintiffs  are  co-partners 
in  the  practice  of  their  profession  as  architects. 
They  sued  In  tliis  action  to  recover  the  alleged 
reasonable  value  of  services  performed,  it 
is  claimed,  at  defendant's  request,  in  the  prep- 
aration of  drawings,  plans,  and  specifications 
for  a  buUding  defendant  had  In  mind  to  erect. 
After  verdict  and  Judgment  in  plaintiffs'  favor, 
the  court  granted  a  new  trial,  on  the  sole 
ground,  specified  In  its  order,  that  It  erred  at 
the  trial  "in  permitting  tue  introduction  of 
evidoice  of  a  rule  of  c(HnpaisatIon  of  archi- 
tects, established  by  architects'  Institutes  or 
associations."  The  plaintiffs  appeal  from  the 
order  granting  a  new  trial,  and  contend  that 
if  any  evidence  of  a  rule  of  compensation  es- 
tablished by  architects'  Institutes  or  associa- 
tions was  admitted,  it  was  not  introduced  or 
offered  by  them.  A  careful  examination  of  the 
record  convinces  us  that  this  contention  is  well 
founded.  In  order  to  prove  the  value  of  their 
•services  the  plalntiCTs  Introduced  evidence  of 
the  customary  charges  of  architects  for  simi- 
lar services.  This  evidence  was,  of  course, 
entirely  competent,  Just  as  the  current  market 
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price  Is  evidence  of  the  value  of  goods  sold. 
On  cross-examination  of  plaintiffs'  witnesses, 
and  on  tlie  direct  examination  of  liis  own  wit- 
nesses, defendant  brouglit  oat  the  fact  that 
the  customary  rates  of  charges  made  by  archi- 
tects originated  In  and  conforms  to  a  rule 
established  by  an  association .  of  architects. 
But  the  fact  that  the  customary  rate  of  char- 
ges originated  in  a  rule  which,  as  such,  was 
not  binding  upon  the  defendant,  did  not  ren- 
der evidence  of  the  actual  custom  Incompetent 
If  the  usual  and  regular  wages  of  a  mechanic 
are  three  dollars  per  day,  does  such  customary 
rate  become  any  less  competent  evidence  of 
the  value  of  his  services  when  It  is  shown  to 
have  t)een  first  prescribed  by  a  rule  of  his 
union?  Certainly  not.  The  rule,  it  is  true. 
Is  not  binding,  as  a  rule,  upon  those  who  have 
not  made  it  a  part  of  their  contract,  and  no  one 
is  held  to  have  made  it  a  part  of  his  contract 
unless  charged  with  knowledge  of  it  But, 
however  ignorant  an  employer  may  be,  of  the 
customary  rate  of  compensation,  such  custom- 
ary rate  is  evidence  of  value  in  any  suit  by 
his  employ^  upon  a  quantum  meruit  The 
superior  court  did  not  err,  therefore,  in  admit- 
ting the  evidence  offered  by  the  plaintiffs,  or 
In  refusing  to  strilte  It  out  after  the  defend- 
ant had  proved  tlic  rule  of  architects,  and 
certainly  the  defendant  was  not  entitled  to  a 
new  trial  because  of  the  testimony  offered  by 
him.  The  Instruction  of  the  court  to  the  Jury 
with  reference  to  this  testimony  may  have 
been  misleading,  but  It  was  not  excepted  to 
at  the  time,  nor  was  it  specified  as  a  ground 
of  the  motion  for  a  new  trial,  and  can  lend 
no  support  to  the  order.  Other  grounds  were 
specified  in  support  of  the  motion,  but  none 
of  them  are  relied  upon  in  the  argument  of 
counsel,  and  we  cannot  see  that  they  possess 
any  merit  The  order  granting  a  new  trial 
is  reversed. 

We  concur:    VAN  FLEET,  J. ;  TEMPLE,  J. ; 
HARRISON,  J.;    HENSHAW,  J. 

I  dissent     McFARLAND.  J. 


(5  Cal.  i;nr«>.  CT2) 

PEOPLE  ex  rel.  WIRT  v.  BUDD.    (S.  F.  775.) 

{Supreme  Court  of  California.    Jan.  19,  1887.) 

Handamcs  —  Parties  —  Appoixtment  of  Police 
cohmissioneks. 

A  citizen  is  not  "beneficially  interested" 
<Code  Civ.  Proc.  |  1086)  in  the  appointment  of 
police  commissioners  for  the  city  nnd  county 
of  San  Francisco,  so  as  to  entitle  him  to  sue, 
without  permission  of  the  attorney  general,  for 
a  writ  of  mandate  to  compel  the  governor  to 
make  such  appointment 

In  bank.  Petition,  on  the  relation  of  N.  S. 
Wirt,  against  James  H.  Budd,  for  a  writ  of 
mandate.    Dismissed. 

N.  S.  Wirt  for  relator.  Davis  Louderback,. 
for  police  commissioners.  W.  F.  Fitzgerald, 
Atty.  Gen.,  and  D.  H.  Anderson,  Deputy 
At^.  Qen.,  for  defendant 


PER  CURIAM.  This  Is  an  application,  on 
notice,  for  a  peremptory  writ  of  mandate  to 
the  governor  of  California  to  appoint  two  po- 
lice commissioners  for  the  city  and  county 
of  San  Francisco.  The  attorney  general 
moves  to  dismiss  the  proceeding,  upon  the 
ground  that  the  relator  has  received  no  au- 
thority to  sue  in  the  name  of  the  people  of 
the  state,  and  that  he  Is  not  himself  a  party 
beneficially  interested  (Code  Civ.  Proc.  { 
108U),  in  any  sense  that  distinguishes  blm 
from  other  citizens  of  the  state.  The 
grounds  of  the  motion  are  conceded,  and  tbe 
motion  must  be  granted.  Linden  v.  Super- 
visors, 45  CaL  6;  Ashe  v.  Supervisors,  71 
Cal.  236,  16  Pac.  783;  Colnon  v.  Orr,  71  CaL 
43,  11  Pac.  814;  Marlni  v.  Graham,  67  CaL 
130,  7  Pac.  442.    Proceeding  dismissed. 


(US  CaL  SIT) 
WILLIAMS  V.  BORGWARDT.  (L.  A.  335.) 
(Supreme  Court  of  California.     Jan.  20,  1887.) 

AFPEAL— SUPEKSBDBAS  BoND. 

Leave  to  file  a  stay  bond  in  tbe  supreme 
court  will,  not  be  granted  where  the  only  excuse 
of  appellant  for  failure  of  the  sureties  on  his 
original  stay  bond  to  justify  was  that  they  were 
out  of  the  county  on  the  day  set  for  justifica- 
tion, without  a  showing  that  they  were  notified 
to  appear  for  justification,  or  that  their  absence 
was  without  appellant's  consent,  or  that  an  at- 
tempt was  made  to  secure  other  sureties. 

In  bank.  Appeal  from  superior  court,  Kem 
county;   A.  R.  Conklln,  Judge. 

Action  by  C.  S.  Williams  against  H.  L. 
Borgwardt,  Jr.  There  was  a  Judgment  for 
defendant,  and  plaintiff  appeals.  Applica- 
tion to  file  a  stay  bond.     Denied. 

1).  H.  Whlttemore,  for  appellant  B.  Boos- 
seau,  for  respondent 

PER  CURIAM.  This  Is  an  application  for 
leave  to  file  a  stay  l>ond  In  this  court  under 
the  rule  of  practice  established  in  Hill  t. 
FInnlgan,  64  Cal.  493.  Since  the  decisiMi 
of  that  case  the  inherent  power  of  tbis  court 
to  make  an  order  to  operate  as  a  sup^'- 
sedeas,  upoo  coaditlon  that  a  good  bond  shaJI 
be  filed  here,  has  not  been  questioned,  and 
frequently  such  orders  have  been  made.  Bni 
they  have  not  been  made,  and  they  ought 
not  to  be  made.  In  the  absence  of  any  ex- 
cuse for  the  failure  to  give  the  andertaking 
or  to  Justify  the  sureties  in  the  manner  and 
at  the  time  prescrilied  and  Intended  by  the 
statute.  In  this  case  an  undertaking  was 
filed  In  due  time,  tbe  sureties  were  objected 
to,  and  notice  given  that  they  woald  Justify- 
on  a  day  named.  The  respondent  attended 
at  the  time  and  place  named  in  the  notice  of 
Justification,  but  the  appellant  and  tbe  sure- 
ties failed  to  attend.  The  only  excuse  of- 
fered for  such  failure  Is  that  tbe  sureties,  be- 
ing absent  from  the  county,  were  unable  to 
attend.  It  is  not  shown  that  they  were  no- 
tified or  requested  to  attend,  or  that  tbey 
were  absent  without  the  consent  of  the  ap- 
pellant or  that  any  effort  was  made  to  se- 
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cure  their  attendance  or  to  procure  other 
sureties.  In  short,  there  is  nothing  to  show 
either  accident,  surprise.  Inadvertence,  or  ex- 
cusable neglect,  and  for  this  court  to  extend 
the  relief  asked  would  be  equivalent  to  malt- 
ing a  rule  that  the  appellant  may  always 
neglect  to  follow  the  procedure  prescribed  by 
the  statute,  secure  that  upon  his  mere  re- 
quest this  court  will  issue  its  supersedeas 
upon  the  filing  of  a  bond  to  be  approved  by 
us.  We  do  not  thlnli  such  practice  should  be 
sanctioned  or  encouraged.  It  would  neces- 
sarily Involve  greater  expense  and  inconven- 
ience to  respondents,  and  would  seriously  en- 
croach upon  the  time  of  this  court.  Appli- 
cation denied. 

(5  Cal.  Unrep.  573) 

LEET  et  al.  v.  BOARD  OB^  SUP'RS  OF 

KERN  COUNTY.     (L.  A.  202.) 

(Supreme  Court  of  CaUfomia.     Jan.  22,  1897.) 

Apprai^-Wbbn  Lies— Dismissal. 

1.  Where  a  board  of  supervisors  refuses  a  liq- 
uor license,  and,  after  a  peremptory  writ  of 
mandate,  approves  the  bond  filed  by  the  appli- 
cants, and  orders  the  license  to  issue,  it  cannot 
npiieal  from  the  judgment  of  mandate. 

2.  An  appeal  by  supervisors  from  a  judgment 
of  mandate  requiring  it  to  issue  a  liquor  license, 
wbeiy  the  hearinc  is  after  the  license  has  ex- 
pired, will  be  dismissed. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Kern  county;  A 
R.  Conklin,  Judge. 

Petition  by  Leet  &  Lang,  co-partners,  for  a 
writ  of  mandate  to  the  board  of  supervisors 
of  Kern  county,  requiring  them  to  grant  pe- 
titioners a  license  to  retail  liquors.  .  From  a 
judgment  of  mandate,  and  from  an  order 
denying  a  new  trial,  the  board  appeal.  Dis- 
missed. 

Alvin  Fay,  for  appellants.  Laird  &  Pack- 
ard and  J.  W.  Mahon,  for  respondents. 

SEARLS,  0.  The  appellants  constitute  the 
board  of  supervisors  in  and  for  the  county  of 
Kern,  state  of  California.  Ordinance  No.  52, 
adopted  by  the  board  of  supervisors  of  the 
county  of  Kern,  provides  for  the  issuance  of 
license  to  sell  at  retail  spirituous,  malt,  or 
fermented  liquors  or  wines.  The  ordinance 
provides  the  mode  of  application,  time  of 
hearing  the  application,  etc.,  and  then  pro- 
vides as  follows:  "The  board  of  supervisors 
shall  deny  the  said  application  for  license, 
and  refuse  license  to  be  issued  thereunder, 
if  on  such  hearing  it  shall  appear  to  the  sat- 
isfaction of  the  board,  either  that  applicant 
for  such  license  is  an  unfit  and  not  a  proper 
person  to  have  or  to  hold  such  license,  or 
that  such  application  is  not  made  in  good 
faith,  or  that  the  statements  made  in  such 
application  are  untrue,  or  that  there  is  any 
other  sufficient  reason  for  such  refusal, 
whether  shown  by  protest  on  file,  location  of 
saloon  or  otherwise.  Leet  &  Lang,  co-part- 
ners, filed  their  application  for  a  license  to 
retail  liquors,  etc.,  on  block  231,  in  the  town 
of  Bakersfield,  county  of  Kern,  accompanied 


by  the  recommendation  of  a  majority  of  the 
owners  of  lots  in  said  block  231,  as  by  the 
ordinance  required.  A  hearing  of  the  appli- 
cation was  had,  and  testimony  pro  and  con 
received,  whereupon  the  board  finally  re- 
fused to  grant  the  license.  Thereupon  appli- 
cants procured  from  the  superior  court  an 
alternative  writ  of  mandate,  which,  after  an- 
swer by  the  appellants  here,  and  upon  a 
hearing,  was  on  the  22d  day  of  October,  1895, 
made  peremptory.  A  copy  of  the  peremp- 
tory writ  was  served  upon  the  supervisors, 
and,  as  is  shown  by  the  record,  they  on  the 
same  day,  to  wit,  October  22,  1895,  approved 
the  bond  filed  by  applicants,  and  ordered  the 
license  to  issue.  This  appeared  on  the  bear- 
ing of  the  motion  for  a  new  trial  -subsequent- 
ly made,  and  may  have  been  the  reason  for 
a  denial  of  that  motion.  Under  these  cir- 
cumstances, we  recommend  that  the  appeal 
herein  be  dismissed,  for  two  reasons: 

1.  As  was  said  in  San  Diego  School  Dlst. 
of  San  Diego  Co.  v.  Board  of  Sup'rs  of  San 
Diego  Co.,  97  Cal.  438,  32  Pac.  517,  which  wa? 
In  ail  essentials  similar  to  this:  "The  de 
fendant  voluntarily  complied  with  the  man- 
date of  the  court,  and  the  Judgment  wac 
thereupon  satisfied,  and  its  force  exhausted. 
After  it  had  thus  been  satisfied,  there  was> 
nothing  in  the  judgment  which  the  court  ha<' 
rendered  of  which  the  defendant  could  com- 
plain, or  about  which  it  could  say  that  it 
was  aggrieved."  A  reversal  of,  the  Judgment 
here  would  not  have  the  effect  to  annul  the 
license,  "nor  did  the  appellants,  by  compli- 
ance with  the  Judgment,  lose  any  property 
rights  of  which  restitution  could  be  made 
In  case  of  reversal." 

2.  As  the  license  issued  October  22,  1895, 
more  than  one  year  since,  we  may  well  sup- 
pose that  It  has  served  its  purpose,  and  that 
all  rights  thereunder  have  >ceased  to  exist. 
Foster  v.  Smith  (S.  F.  672;  Jan.  15,  1897) 
47  Pac.  591,  dismissing  an  appeal  under  sim- 
ilar circumstances,  and  citing  People  v.  Com- 
mon Council  of  Troy,  82  N.  Y.  575,  and 
In  re  Manning,  139  N.  Y.  446,  34  N.  E.  931; 
the  court  quoting  from  the  last-mentioned 
case  as  follows:  "The  demands  of  actual, 
practical  litigation  are  too  pressing  to  per- 
mit the  examination  or  discussion  of  aca- 
demic questions,  such  as  this  case,  in  its 
present  situation,  presents." 

We  concur:     HAYNES,  C;   BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  appeal  herein  Is 
dismissed. 


(lis  Cal.  62() 

FIRST  NAT.  BANK  OF  SAN  DIEGO  v. 

NASON.     (L.  A.  141.) 

(Supreme  Court  of  California.     Jan.  22,  1897.) 

Dismissal  — Wast  op  Pkosbcution  —  Discretion 

OP   COCRT. 

1.  The  power  of  the  superior  court  to  dis- 
miss an  action  for  want  of  prosecution  is  dis- 
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eretionaiT,  and  !ta  exercise  Is  only  reylewable 
for  apatent  abuse  of  such  discretion. 

2.  Where  snmmons  was  not  issued  for  nearly 
a  year  after  the  filing  of  the  complaint,  and  not 
•erred  for  nearly  another  year,  though  defend- 
ant was  a  resident  of  the  county,  and  after  is- 
sue joined  the  case  stood  for  a  yeiir  and  a  half 
without  any  effort  to  bring  it  to  trial,  a  judg- 
ment dismissing  the  action  for  want  of  prosecu- 
tion will  not  be  reversed,  because  defendant 
bad  threatened  to  take  advantage  of  the  insol- 
Tency  laws  if  judgment  was  obtained. 

Commissioners'  decision.    Department  1. 

Appeal  from  superior  court,  San  Diego  coun- 
ty; W.  L.  Pierce,  Judge. 

Action  by  the  First  National  Bank  of  San 
Diego  against  Arthur  G.  Nason.  From  a 
judgment  dismissing  the  action  for  want  of 
prosecution,  plaintilC  appeals.     Affirmed. 

Trlppett  ft  Neale,  for  appellant  Casslns  Car- 
ter and  Witblngton  &  Carter,  for  respondent 

SBARI^,  O.  This  Is  an  appeal  by  the  plaln- 
tlft  from  a  judgment  of  dismissal  of  its  action 
for  want  of  prosecution.  The  action  was 
brought  May  28,  1892,  to  recover  $3,500  and 
Interest  on  a  promissory  note  made  by  defend- 
ant April  3,  1888,  payable  60  days  after  date. 
Summons  Issued  April  20,  1893,  and  was 
served  January  4,  1894.  Defendant  filed  his 
answer  February  7,  1894,  which.  If  true,  con- 
stituted a  defense  to  the  action.  August  7, 
1895,  defendant  moved  to  dismiss  the  action, 
and  the  motion  was  granted  August  16,  1895. 

CYom  the  foregoing  statement  It  appears 
that  at  the  date  of  dismissal  the  action  had 
been  pending  over  three  years.  The  bill  of 
exceptions,  In  addition  to  the  above,  shows,  on 
the  part  of  defendant  that  for  two  years  next 
before  the  motion  to  dismiss  he  had  resided 
In  the  dty  of  San  Diego,  and  as  a  supervisor 
of  the  county  of  San  Diego  had  occupied  an 
office  In  the  superior  court  building.  On  the 
part  of  plaintiff  th6  bill  of  exceptions  shows 
that  the  reason  plaintiff  had  not  prosecuted 
Its  action  was  that  defendant  had  threatened 
to  go  into  Insolvency,  under  the  laws  of  this 
state.  If  plaintiff  pushed  Its  action  to  judg- 
ment against  him,  in  which  event  It  would 
get  nothing;  and  hence  It  delayed  In  the  hope 
of  finally  realizing  something  on  Its  claim. 

1.  The  power  of  the  superior  court  to  dis- 
miss an  action  for  want  of  prosecution  has 
been  too  often  asserted  and  too  uniformly  up- 
held to  call  for  discussion.  Kubll  t.  Haw- 
kett  80  Cal.  638,  27  Pac.  57;  SavlUe  y.  Frls- 
ble,  70  Cal.  87,  11  Pac.  502;  Cbipman  ▼.  Hib- 
berd,  47  Cal.  638;  Simmons  t.  Keller.  50  CaL 
38;  Krelss  t.  BoUlIng,  09  CaL  383,  33  Pac. 
1125;  Murray  y.  Gleeson,  100  Cal.  611,  35 
Pac.  88;  Grlgsby  v.  Napa  County,  36  Cal.  585; 
Pickett  T.  Hastings,  39  Cal.  105.  There  are 
many  other  cases  to  like  effect  but  these  are 
sufficient 

2.  The  exercise  of  this  power  must.  In  the 
fery  nature  of  things,  be  left  to  the  discretion 
of  the  nisi  prlns  court  subject  only  to  rever- 
lal  for  a  patent  abuse  ot  such  discretion. 
Bach  particular  case  presents  its  own  peculiar 


features,  and  no  Ironclad  rule  can  Justly  be 
devised  applicable  alike  to  all. 

3.  Where  the  delay  has  been  had  at  the  In- 
stance or  request  of  the  defendant  the  court 
will  properly  refuse  to  dismiss.  Cowell  t. 
Stuart  CO  Cal.  523.  We  fail  to  disceiin  In  the 
cause  disclosed  by  the  bill  of  exceptions  any 
valid  reason  for  the  delay  on  the  part  ol 
phiintiff  to  prosecute  Its  action.  The  threat 
of  defendant  to  take  advantage  of  the  In- 
solvent laws  was  but  evidence  of  a  disposi- 
tion to  do  what  the  law  permitted,  provided 
he  was  insolvent,  and,  as  It  was  not  coupled 
with  any  request  for  delay  or  promise  of  pay- 
ment in  the  event  of  such  delay,  we  are  at  n 
loss  to  see  any  valid  excuse  for  postponement 
on  the  part  of  plaintiff  In  prosecuting  Its  ac- 
tion. The  delay  of  nearly  a  year  to  take  out 
a  summons  after  filing  the  complaint  the  de- 
lay of  nearly  another  year  to  serve  the  som- 
mons,  with  the  defendant  ever  present  tuid 
the  delay  of  a  year  and  a  half  after  Issue  join- 
ed. In  a  simple  action  upon  a  promissory  note, 
may  well  have  led  the  court  Iselow  to  believe 
that  plaintiff  was  seeking  the  judicial  arm  of 
the  law,  not  to  secure  prompt  Justice,  but  as  a 
means  to  some  ulterior  purpose.  We  find  no 
abuse  of  discretion  In  the  action  of  the  cotirt 
below,  and  recommend  that  the  Judgment  be 
affirmed. 

We  concur:    BELCHKR,  O,;  BHTTT,  CL 

PER  CURIAM.  For  the  reasons  given  tai 
the  foregoing  opinion,  the  Judgment  Is  affirm- 
ed. 


(lUCaL  e»> 
Ex  parte  SEUBHl.     (Cr.  190.) 
(Supreme  Court  of  California.     Jan.  22,  1807.) 

IRTOXIOATINO  LlQUORS  —  LlCSVSB -7- OrDINAXOM^ 
VAUDITt — CON8TBCCTION. 

1.  A  section  of  an  ordinance  providing  that 
"every  person  who  sells  •  •  •  liqaors  •  •  • 
must  olitain  a  license,"  is  not  void  as  impoeins 
a  license  tax  on  each  sale,  and  not  on  the  ba» 
ness  of  selling,  it  appearing  from  the  entire  or- 
dinance that  the  intent  was  to  impose  the  tax 
on  the  business  of  selling.  Merced  County  t. 
Helm,  36  Pac.  399,  102  Cal.  159,  distinguished. 

2.  In  construing  a  section  of  an  ordinance  It 
must  be  read  in  connection  with  the  other  see- 
tions. 

In  bank.  Petition  by  B.  Senbe  for  a  writ 
of  habeas  corpus  to  obtain  his  release  from 
the  custody  of  B.  W.  Jones,  sheriff,  who  htid 
him  by  virtue  of  a  commitment  issued  by  a 
justice  of  the  peace.     Writ  denied. 

W.  O.  Dyar  and  B.  F.  Howard,  for  peO- 
tloner.    B.  W.  Jones,  In  pro.  per. 

BBATTT,  O.  J.  The  petitioner  was  con- 
victed and  sentenced  to  pay  a  fine,  with  the 
alternative  of  imprisonment  upon  a  cbarse 
of  carrying  on  the  business  of  selling  liq- 
uors without  a  license,  contrary  to  the  provi- 
sions of  an  ordinance  of  Colusa  county.  He 
claims  that  his  Imprisonment  is  tmlawfid, 
because  the  ordinance  Is  rold,  and  be 
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this  contention  upon  tbe  decision  in  tlie  case 
of  Merced  County  t.  Helm,  102  Cal.  159,  36 
Pac.  399,  in  which  It  was  held  that  an  ordi- 
nance in  some  respects  similar  to  the  Colusa 
county  ordinance  was  in  excess  of  the  pow- 
ers of  the  board  of  supervisors,  because  it  at- 
tempted to  impose  a  license  tax  upon  each 
single  sale,  and  not  upon  the  business  of 
selling.  I  have  alwayB  considered  that  the 
rule  of  construction  applied  in  that  case  went 
to  the  extreme  verge  of  strictness,  and  tbe 
court  has  been  disposed  to  limit,  rather  than 
extend,  its  application,  as  appears  from  the 
manner  in  which  tbe  case  of  Ex  parte  Mans- 
field was  distinguished  in  106  Cal.  400,  39 
Pac.  775.  In  this  case  the  language  of  the 
ordinance  differs  from  that  of  the  ordinance 
construed  in  Merced  County  t.  Helm,  and 
clearly  supports  a  construction  which  brings 
It  within  the  conceded  power  of  the  board  of 
supervisors  "to  license  for  the  purposes  of 
regulation  and  revenue  all  and  every  Icind  of 
business  not  p'v^hibited  by  law  and  carried 
on  in  such  county."  St.  1891,  p.  306.  The 
first,  fourth  and  fifteenth  sections  of  the 
ordinance  read  as  follows: 

"(1)  Tliat  for  the  puriwse  of  regulating  cer- 
tain businesses  and  occupations  in  the  county 
of  Colusa,  and  for  tbe  purpose  of  raising  rev- 
enue for  county  purposes,  a  license  tax  shall 
be,  and  the  same  is  hereby,  imposed  upon 
persons,  occupations  and  businesses  carried 
on  in  said  county  of  Colusa,  state  of  Califor- 
nia, in  the  following  manner  and  for  the  fol- 
lowing sums  or  rates,  to  wit" 

"(4)  Every  person  who  sells  spirituous,  malt 
or  fermented  liquors  or  wines,  in  quantities 
less  than  one  quart,  must  obtain  a  license, 
and  pay  therefor  one  hundrM  dollars  per 
year." 

"(15)  Every  person  who  commences  or  car- 
ries on  any  business  or  calling,  for  the  trans- 
action or  carrying  on  of  which  a  license  is  re- 
quired by  this  ordinance,  without  first  pro- 
curing a  license  as  prescribed  herein,  is 
guilty  of  a  misdemeanor." 

The  claim  of  petitioner  is  that  section  < 
must  be  read  by  itself,  and  without  reference 
to  the  other  sections  and  parts  of  the  ordi- 
nance, and  that,  so  read,  it  is  fatally  affected 
by  the  vice  found  in  the  Merced  county  ordi- 
nance; that  is  to  say,  that  it  attempts  to  im- 
pose the  license  tax  upon  every  single  act  of 
selling.  But  we  icnow  of  no  rule  of  statu- 
tory construction  which  requires  us  to  talce 
one  section  of  tbe  ordinance  by  itself  and 
Klve  it  a  construction  at  variance  with  other 
sections.  On  tbe  contrary,  tbe  rule  is  to  look 
at  the  whole  ordinance,  and  to  give  each  sec- 
tion a  construction  which  wlU  mai^e  the 
-whole  consistent  and  operative  according  to 
the  apparent  intent  of  the  framers.  But, 
even  if  we  were  to  look  to  section  4  alone, 
tbe  petitioner  could  claim  nothing  from  tbe 
doctrine  stated  by  Lord  Calms  in  Partington 
y.  Attorney  General,  L.  E.-4  H.  L.  122,  as 
quoted  in  Merced  County  v.  Helm:  "The 
principle  of  all  fiscal  legislation  is  that,  if  tbe 


person  sought  to  be  taxed  comes  within  the 
letter  of  the  lew.  he  must  be  taxed,  however 
great  the  hardship  may  appear  to  the  Judi- 
cial mind  to  be.  On  the  other  hand,  if  the 
crown,  seeking  to  recover  the  tax,  cannot 
bring  the  subject  within  the  letter  of  the  law, 
the  subject  is  free,  however  apparently  with- 
in the  spirit  of  the  law  the  case  might  other- 
wise appear  to  be.  In  other  words,  if  there 
be  admissible  in  any  statute  what  is  called 
an  'equitable  construction,'  certainly  such  a 
construction  is  not  admissible  in  a  taxing 
statute,  where  yon  can  simply  adhere  to  the 
words  of  the  statute."  If  the  letter  of  the 
ordinance  embraces  all  who  sell,  it  certainly 
embraces  all  who  make  a  business  of  selling; 
and  petitioner  cannot  claim  that  the  acta 
charged  in  the  complaint  upon  which  he  was 
convicted  do  not  come  within  tbe  letter  of  the 
ordinance.  The  only  point  be  can  urge  la 
that  the  whole  ordinance  is  void  because  it 
imposes,  or  attempts  to  impose,  a  license  tax 
upon  every  single  sale.  Speaking  for  myself, 
I  should  say  that  if  the  ordinance,  looking 
exclusively  to  section  4,  necessarily  bore  that 
construction,  it  would  only  be  void  pro  tonto. 
But  this  point  need  not  be  decided,  because 
it  is  perfectly  clear  from  all  the  provisions  of 
the  ordinance  that  tbe  intention  of  its  fram- 
ers was  to  impose  the  tax  only  upon  the 
business  of  selling.  It  is  only  those  who  car- 
ry on  the  business  who  incur  the  penalty,  and 
it  was  for  carrying  on  the  business  that  the 
petitioner  was  arrested  and  prosecuted.  The 
prisoner  is  remai-ded. 

We  concur:    HBNSHAW,  J.;  TEMPLE,  J; 
VAN  FLEET,  J. 

McFAKLAND,  3.     I  concur  In  the  judg- 
ment. 


(116  Cat.  622) 
MARSHALL  et  al.  v.  LUIZ  et  al.     (S.  F. 

434.) 
(Supreme  Conrt  of  California.     Jan.  22,  1897.) 

KioHTS  or  Tbsast  under  Lease— Lien  of  Land- 
LORi>— Chattel  Moktoaob  on  Crop. 
Under  a  lease  of  a  farm  for  a  :fear,  contain- 
ing also  an  agreement  for  the  furnishing  by  the 
lessor  to  the  lessee  of  cows  for  dairying  pur- 
poses, such  agreement  "in  no  wise,  however,  to 
affect  the  foregoing  lease  of  real  property,"  the 
lessee  became  entitled,  under  Civ.  Code,  §  819, 
to  "take  the  annual  products  of  the  soil";  and 
a  provision  of  the  lease  that  the  tenant  should 
not  remove  any  hay  or  grain  from  the  farm  for 
sale  did  not  give  toe  landlord  any  lien  thereon 
which  he  could  enforce  as  against  a  mortgagee 
of  the  tenant  without  notice  of  such  provision, 
who  took  possession  of  the  crop  after  its  sever- 
ance from  the  land. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Marin  county; 
F.  M.  Angelotti,  Judge. 

Action  by  James  Marshall  and  others 
against  Frank  Luiz  and  others  to  enjoin  the 
sale  of  property  under  a  chattel  mortgage. 
Judgment  for  defendants,  from  which,  and 
from  an  order  dissolving  a  temporary  injunc- 
tion granted,  plaintiff  appeal.    Affirmed. 
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Hepburn  Wilklns,  for  appellants.    Jas.  W. 
Cochrane,  for  respondents. 

BRITT,  C.  By  the  terms  of  a  written  lease 
the  plaintiffs  In  this  action  let  to  defendant 
Lulz  for  the  term  of  one  year  beginning  Sep- 
tember 1,  18S)4,  a  tract  of  farming  and  graz- 
ing land  at  the  rental  of  $2,880.-  payable  one- 
half  on  said  September  1  and  the  remainder 
on  April  15,  1895.  Among  the  covenants  of 
the  lease,  for  breach  of  which  the  lessors 
might  re-enter,  the  lessee  agreed  that  noth- 
ing should  be  sold  from  the  land  or  remov- 
ed therefrom  except  dairy  products  and 
calves  and  hogs  raised  on  the  place,  "and 
that  no  hay,  grain,  or  other  product  of  the 
soil  Is  to  or  shall  be  sold  or  carried  oft  from 
said  land  while  this  lease  remains  in  force"; 
that  the  lessee  might  keep  on  the  premises 
seven  horses,  also  certain  cows  of  the  lessors, 
to  be  presently  mentioned,  but  except  these 
should  take  no  live  stock  to  feed  or  pasture 
there;  and  should  plow  about  100  acres,  and 
no  more,  "being  the  field  usually  cultivated 
for  hay,  and  to  be  used  for  that  purpose." 
It  was  stipulated  that  during  the  term  the 
lessors  would  furnish  to  the  lessee  for  the 
purpose  of  dairying  on  said  land  160  cows, 
then  on  the  same,  which  he  agreed  to  proper- 
ly care  for;  the  use  of  the  cows  "In  no  wise, 
however,  to  affect  the  foregoing  lease  of  the 
real  property,  but  the  whole  of  the  rental 
mentioned  and  reserved  being  for  said  real 
property;  and  •  •  •  the  parties  of  the 
first  part  shall  have  In  the  premises  all  such 
legal  rights  and  remedies  as  pertain  to  leas- 
ing real  property,  and  as  though  herein  no 
mention  of  personal  property  was  made." 
The  lease  concluded  as  follows:  "If  at  the 
expiration  of  this  lease,  and  upon  the  fulfill- 
ment of  all  the  conditions  herein  mentioned, 
the  party  of  the  second  part  shall  have  any 
hay  left  In  the  bam,  he  shall  be  paid  the 
sum  of  $6  per  ton  for  said  hay."  Said  sec- 
ond party,  the  tenant,  paid  on  account  of 
rent  the  sum  of  $700  only,  and  is  insolvent. 
In  May,  1895,  he  executed  a  chattel  mort- 
gage of  the  growing  crop  of  oat  hay  planted 
by  him  on  the  premises  to  defendant  Freitas. 
The  court  found  that  FYeitas  took  the  mort- 
gage for  value  and  without  notice  of  the 
provisions  of  the  lease.  In  July  following, 
the  mortgagee  obtained  a  judgment  agahist 
Lulz  for  the  foreclosure  of  said  mortgage 
and  sale  of  the  crop,  which  had  then  been 
harvested  for  hay,  and  thereunder  the  de- 
fendant Harrison,  as  sheriff  of  the  connty, 

seized  the  hay,  and  was  abotit  to  sell  the 
same,  when  the  lessors  commenced  the  pres- 
ent action  to  enjoin  such  sale  and  the  re- 
movjil  of  the  hay  from  the  premises.  On 
final  hearing  the  relief  demanded  was  de- 
nied, and  an  injunction  Issued  ad  Interim 
was  dissolved.  It  is  the  view  of  plaintiffs, 
OS  stated  by  counsel,  that  the  lease  "is  a 
contract  for  the  purpose  of  carrying  on  the 
dairy  business.  •  '  •  •  The  landlord  prac- 
tically  reserves  the  crops   to-  himself,   •nd 


such  reserved  crops  remain  the  property  of 
the  owners  of  the  land,  and  cannot  be  dis- 
posed of  by  the  tenant  or  become  liable  for 
his  debts." 

We  are  unable  to  agree  that  the  lease  con- 
stituted merely  a  contract  for  the  purpose  of 
carrying  on  the  business  of  dairying,  or  that 
this  object  should  be  considered  controlling 
of  those  provisions  which  create  the  conven- 
tional relation  of  landlord  and  tenant  be- 
tween the  parties.    They  were  at  too  much 
pains  to  specify  in  the  Instrument  the  inde- 
pendence of  the  contract  for  dairying,  and 
that  for  the  lease  of  real  property,  to  per- 
mit of  such  construction.     Lulz  was  a  tenant 
for  years,  having  as  such  an  estate  in  the 
land,  and  consequent  right  to  the  annual 
products  of  the  soil,  unless  this  right  was 
withheld  from  him  by  some  provision  of  the 
lease.     Civ.  Code,  §  819.     We  find   no   lan- 
guage In  the  Instrument  apt  for  that  pur- 
pose.    It  contains  no  engagement  that   the 
hay  shall  be  fed  to  plaintiffs'  cows,  or  ap- 
plied In  any  manner  to  the  use  of  plaintiffs; 
except  that.  If  the  tenant  "shall  have  any 
hay  left  In  the  bam,"  he  shall  be  paid  there- 
for,—a  contract  of  future  sale  on  a  contin- 
gency, which  conferred  no  title  on  the  1«- 
sors.    True,  the  tenant  had  obligated  himself 
not  to  sell  or  remove  the  hay  from  the  prem- 
ises, and  his  infraction  of  this  promise — ad- 
mitting, as  we  may,  that  the  mortgage,  tn- 
dncing  a  sale  and  removal,  was  In  contia- 
ventlon  thereof— may  have  been  morally  and 
legally  wrong;  but  It  was  a  wrong  for  whidt 
redress  was  to  be  sought  by  re-entry  or  ap- 
propriate action  for  damages.    McCombs  t. 
Becker,  3  Hun,  342;    Colvllle  v.   Miles,   127 
N.  Y.  159,  27  N.  B.  809.    Certainly,  It  seems 
to  us,  the  lessors  have  no  lien  upon  cw  other 
Interest  in  the  hay  Itself  which  equity  oagbt 
to  enforce    against    a    third    person  whose 
claims  thereon  were  acquired  In  ignorance 
of  the  lessors'  pretensions.    More  v.  Ord,  15 
Cal.  204;   Hitchcock  v.  Hassett,  71  CaL  331. 
12  Pac.  228:   Society  v.  Purvis,  112  CaL  23fi. 
241,  44  Pac.  561.     The  judgment  and  order 
appealed  from  should  be  affirmed. 

We  concur:    BELCHER,  C;    SEARLS.  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  affirmed. 


PETERS  V.  BOWMAN.     (S.  F.    203.) 

(Supreme  Court  of  California.    Jan.  19,  188T> 

In  bank.    Petition  for  rehearing.    Denied. 
For  original  opinion,  see  47  Pac.  113. 

BEATTY,  C.  J.  A  rehearing  of  this  cansr 
Is  denied,  but  the  statement  contained  in  tb«- 
department  opinion  to  the  effect  that  no  sim- 
ilar case  had  been  cited  In  which  daniarF* 
were  allowed  requires  correction.    Tlie   rmat 
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of  Ctty  of  Pekin  r.  McMahon,  154  IlL  141. 
39  N.  E.  484,  was  noted  on  the  margin  of  ap- 
pellant's brief,  but  escaped  attention.  There 
are  circumstances  which  distinguish  that  case 
from  this,  particularly  with  respect  to  the  cul- 
pability of  the  defendant;  but  the  similarity 
Is  sufflcient  to  Justify  counsel  in  his  claim 
that  his  position  Is  supported  by  a  case  In 
point  I  can  only  say  that  the  reasoning  of 
the  opinion  In  that  case  has  failed  to  convince 
me,  and  ttiat  the  decision  stands  alone  and 
without  other  support  than  may  be  found 
in  the  turntable  cases,  from  which  the  su- 
preme court  of  Illinois  was  unable  to  distin- 
guish It  I  think,  however,  that  there  is  a 
distinction  which  relieves  us  of  the  necessity 
of  extending  an  exceptionally  harsh  rule  of 
liability  to  such  a  case.  A  turntable  is  not 
only  a  danger  specially  created  by  the  act  of 
the  owner  but  It  is  a  danger  of  a  different 
kind  to  those  which  exist  in  the  order  of  na- 
ture. A  pond,  although  artificially  created,  is 
In  no  wise  different  from  those  natural  ponds 
and  streams,  which  exist  everywhere,  and 
which  involve  the  same  dangers  and  pre- 
sent the  same  appearance  and  the  same  at- 
tractions to  children.  A  tnmtable  can  be 
rendered  absolutely  safe,  without  destroying 
or  materially  impairing  its  usefulness,  by  sim- 
ply locking  It  A  pond  cannot  be  rendered 
inaccessible  to  boys  by  any  ordinary  means. 
Certainly  no  ordinao'  fence  around  the  lot 
ui)on  which  a  pond  Is  situated  would  an- 
swer the  purpose;  and  therefore,  to  make  it 
safe,  it  must  either  be  filled  or  drained,  or,  in 
other  words,  destroyed.  But  ponds  are  al- 
ways useful,  and  often  necessary,  and  where 
they  do  not  exist  naturally  must  be  created. 
In  order  to  store  water  for  stock  and  domestic 
purposes,  irrigation,  etc.  Are  we  to  hold 
that  every  owner  of  a  pond  or  reservoir  is 
Uable  In  damages  for  any  child  that  comes 
uninvited  upon  his  premises  and  happens  to 
fall  In  the  water  and  drown?  If  so,  then  up- 
on the  same  principle  must  the  owner  of  a 
fruit  tree  be  held  liable  for  the  death  or  in- 
Jury  of  a  child  who,  attracted  by  the  fruit 
climbs  into  the  branches,  and  falls  out  But 
this,  we  Imagine,  Is  an  absurdity,  for  which 
no  one  would  contend,  and  it  proves  that  the 
rule  of  the  Turntable  Cases  does  not  rest  up- 
on a  principle  so  broad  and  of  such  rigid  ap- 
plication as  counsel  sui^oses.  The  owner  of 
a  thing  dangerous  and  attractive  to  children 
Is  not  always  and  universally  liable  for  an 
Injury  to  a  child  tempted  by  the  attraction. 
His  liability  bears  a  relation  to  the  character 
of  the  thing,  whether  natural  and  common, 
or- artificial  and  uncommon;  to  the  compara- 
tive ease  or  difliculty  of  preventing  the  dan- 
ger without  destroying  or  Impairing  the  use- 
fulness of  the  thing;  and.  In  short  to  the 
reasoiiablcaess  and  propriety  ol  his  own  con- 
duct. In  view  of  all  surrounding  circumstan- 
ces and  conditions.  As  to  common  dangers, 
existing  in  the  order  of  nature.  It  is  the  duty 
of  parents  to  gv&ri  and  warn  their  children, 
and,  falling  to  do  so,  they  should  not  expect 


to  bold  others  responsible  for  their  own  want 
of  care.  But  with  respect  to  dangers  spe- 
cially created  by  the  act  of  the  owner,  novel 
in  character,  attractive  and  dangerous  to  chil- 
dren, easily  guarded  and  rendered  safe,  the 
rule  is,  as  It  ought  to  be,  different;  and  such 
Is  th^  rule  of  the  turntable  cases,  of  tne  iuui- 
bcr-pile  cases,  and  others  of  a  similar  char- 
acter. 

But  the  owner  of  a  thing  dangerous,  and  at- 
tractive to  children  is  not  always  culpable, 
and  therefore  is  not  always  liable  for  an  In- 
Jury  to  a  child  drawn  into  danger  by  the  at- 
traction. It  is  necessary  to  discriminate  be- 
tween the  cases  in  which  culpability  does 
and  does  not  exist  In  the  Illinois  case  cited 
by  counsel  the  city  of  Pekin  was  held  to 
have  been  culpable  In  excavating  a  deep  pit 
within  the  city  limits,  which  afterwards  filled 
up  with  water.  It  might  be  granted  that  that 
case  was  well  decided,  and  the  principle  of 
the  Turntable  Cases  properly  applied,  without 
holding  that  this  defendant  Is  similarly  liable. 
There  the  existence  of'  a  pond  In  a  thickly- 
peopled  quarter  was  due  to  the  act  of  the 
party  charged.  Here,  the  existence  of  the 
pond  was  due  to  the  exercise  by  the  city  of 
San  Francisco  of  a  power  and  authority 
which  the  defendant  could  not  lawfully  re- 
sist By  the  act  of  the  city,  and  without 
any  fault  on  his  part,  his  lot  was  converted 
into  a  pond.  He  might  it  is  true,  have  filled 
it  up;  but  he  was  no  more  bound  to  do  so 
than  if  It  had  been  a  natural  pond,  because 
It  was  In  no  respect  more  of  a  nuisance  than 
It  would  have  been  If  it  had  been  there  be- 
fore the  city  was  laid  out.  The  facts  being 
undisputed,  It  Is  the  province  and  the  duty 
of  the  court  to  decide,  as  matter  of  law, 
whether  a  defendant  has  been  guilty  of  cul- 
pable nellgence,  and  I  think  that  it  would 
be  most  unjust  to  bold  that  in  this  case  the 
defendant  has  omitted  any  duty  that  be 
owed  to  the  child  of  plaintiff.  The  case  of 
Malloy  V.  Society  (Cal.)  21  Pac,  525,  which 
is  also  much  relied  upon  by  counsel,  was  al- 
together different  in  its  circumstances,  and 
the  culpable  negligence  of  the  defendant  was 
clear  and  evident     Rehearing  denied. 


(5  Cal.  Unrep.  BS3< 
PALMER   V.   BURNHAM.     (S.   F.  475.)i 
(Supreme  Court  of  California.     Jan.  23,  1897.) 

MUNIOIPAI.  CORPOBATIONS — CONTRACT  FOR  STKBBT 

Work— Fixixo  Tiiib  for  C!oupletiOn. 

Under  St.  1885,  p.  161,  S  6,  which  author- 
izes a  superintendent  of  streets  to  enter  into  a 
written  contract  for  grading  or  other  street 
work,  and  requires  him  to  fix  the  time  for  the 
commencement  and  for  the  completion  of  the 
work  under  all  contracts,  a  fixing  of  the  time 
for  the  commencement  of  work  under  a  con- 
tract at  "within  15  days  from  the  date  thereof," 
and  for  its  completion  at  180  days  "thereafter," 
makes  the  time  for  the  completion  dependent  on 
the  time  of  actual  commencement,  and  is  not 
such  a  compliance  with  the  statute  as  entities 
the  contractor  to  enforce  assessments  for  the 
work. 


S  ffahoa  fitly  granted 
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Commtsslonera'  decision.  Department  1. 
Apiieal  from  superior  court,  Alameda  county; 
John  EUawortb,  Judge. 

Action  by  C.  T.  H.  Palmer,  as  assignee  of 
C.  A.  Warren,  against  Helen  M.  Burnham  and 
others,  to  enforce  a  lien  for  an  assessment  for 
street  wort  under  a  contract  for  grading  in 
the  city  of  Oakland.  Judgment  for  defend- 
ant on  demurrer  to  the  complaint,  and  plain- 
tiff appeals.     Affirmed. 

0.  T.  H.  Palmer,  in  pro.  per.  J.  O.  Bates, 
for  respondent 

SEAKLS,  C.  Action  to  recover  by  C.  T.  H. 
Palmer,  as  assignee  of  C.  A.  Warren,  con- 
tractor, upon  a  street  assessment,  and  to  en- 
force a  Hen  therefor  for  grading  Broadway,  a 
public  street  in  the  city  of  Oakland.  A  de- 
murrer was  interposed  by  the  defendants  to 
the  amended  complaint  of  the  plaintiff,  which 
was  sustained  by  the  court,  and,  plaintiff  hav- 
ing failed  and  declined  to  amend,  final  judg- 
ment went  for  the  defendants.  Plaintiff 
appeals  from  the  judgment,  and  the  cause 
comes  up  on  the  judgment  roll. 

The  only  questions  presented  relate  to  the 
sufficiency  of  the  amended  complaint.  The 
resolution  of  intention  to  grade  "to  the  official 
subgrade  for  macadamizing,"  etc.,  Broadway, 
from  the  northern  line  of  Fourteenth  street 
to  the  northern  boundary  line  of  the  city  of 
Oakland,  was  adopted  March  18,  1889,  and 
such  proceedings  were  thereafter  had  that  the 
work  was  completed  prior  to  June  24,  1890. 
The  improvement  was  therefore  performed 
under  "An  act  to  provide  for  work  upon 
streets,  lanes,"  etc.,  approved  March  18,  1885 
(St  1885,  p.  147),  and  the  act  amendatory 
thereof,  approved  March  14,  1889  (St.  1889,  p. 
157).  The  contract  under  which  the  grading 
was  performed  was  dated  August  2,  1889,  and 
the  pleader,  after  averring,  that  the  superin- 
tendent of  streets  entered  into  the  same  with 
C.  A.  Warren,  the  contractor,  continues  and 
avers  that  he  (the  superintendent)  "fixed  the 
time  for  beginning  said  work  to  be  within 
fifteen  days  from  the  date  thereof,  and  the 
time  for  completing  said  work  to  be  within 
one  hundred  and  eighty  days  thereafter."  It 
is  also  alleged  that  the  work  was  commenced 
August  16,  1889,  and  "under  direction  of  said 
council,  by  its  resoluUons  Nos.  14,667,  14,853. 
and  15,062,  said  superintendent  of  streets  en- 
larged and  extended  the  time  of  completing 
said  work,  viz.  February  4,  A.  D.  1890,  by 
ninety  days,  and  April  22, 1890,  by  forty  days, 
and  June  17, 1890,  by  tliirty  days."  It  is  fur- 
ther averred  that  the  work  was  completed  ac- 
cording to  the  "terms  of  the  contract  with  its 
said  extensions  of  time." 

Section  6  of  the  act  of  1885  (St  1885,  p.  151) 
confers  power  upon  the  superintendent  of 
streets  to  enter  into  written  contracts  of  the 
character  herein  Involved,  and  provides  that 
"he  shall  fix  the  time  for  the  commencement, 
which  shall  not  be  more  than  fifteen  days 
from  the  date  of  the  contract,  and  for  the 


completion  of  the  work  under  all  contracts  en- 
tered Into  by  him,  •  *  •  and  he  may  ex- 
tend the  time  so  fixed  from  time  to  time,  under 
direction  of  the  city  council."  It  has  been 
repeatedly  held  by  this  court  that  all  exten- 
sions of  time  for  the  completion  of  contracts 
for  street  work  must  be  made  before  the  pe- 
riod fixed  therein  for  its  completion,  or  with- 
in the  periods  to  which  it  has  been  pre- 
viously extended.  Beveridge  v.  Livingstone. 
54  Cal.  56,  57;  Fanning  v.  Schammel.  68 
Cal.  429,  9  Pac.  427;  Dougherty 'v.  Coffin, 
69  Cal.  454, 10  Pac  672;  Raisch  v.  San  Fran- 
cisco, 80  Cal.  1,  22  Pac.  22;  McVerry  v.  Boyd, 
89  Cal.  304,  26  Pac.  886;  Brock  v.  Lunlng,  8» 
Cal.  316,  26  Pac.  972;  Brady  v.  Burke,  90  CaL 
1,  27  Pac.  52;  Heft  v.  Payne,  97  C3aL  108,  31 
Pac.  844.  If  the  180  days  fixed  in  the  con- 
tract are  to  be  reckoned  from  August  2,  1889. 
the  date  of  the  contract  then  the  time  ex- 
pired January  29,  1890;  and,  as  it  could  not 
be  thereafter  extended,  the  .i;tempt  to  do  so 
on  the  4th  of  February,  1890,  was  a  vain  act 
under  the  foregoing  authorities,  and  could  not 
galvanize  the  contract  into  new  life. 

Appellant's  contention  is  that  the  expression 
In  the  pleading,  that  "the  time  for  completing 
said  work  to  be  within  one  hundred  and 
eighty  days  thereafter,"  must  be  construed  to 
mean  180  days  from  the  date  of  its  commence- 
ment, which,  aa  before  stated,  was  August  16, 
1889,  and  from  which  time  180  days  would  ex- 
tend beyond  the  dcte  ot  the  first  extension. 
People  V.  Los  Angeles  Electric  By.  Co.,  91  CaL 
341,  27  Pac.  673,  Is  relied  upon  in  support  of 
this  construction.  This  construction,  how- 
ever, leaves  the  contract  subject  to  another 
grave  objection,  in  that  It  leaves  the  time  of 
the  completion  of  the  contract  Indefinite.  The 
statute  requires  the  superintendent  of  streets 
to  fix  the  time  for  the  commencement  and  for 
the  completion  of  the  work.  This  autbority 
is  conferred  upon  and  is  to  be  exercised  by 
him,  and,  until  It  Is  done,  the  contract,  as  ha^s 
been  said,  is  inchoate  or  remains  in  abeyanct. 
To  fix  the  running  of  a  precise  period  of  time 
from  the  happening  of  an  uncertain  event  is 
to  leave  it  Indefinite.  It  is  not  left  to  the 
contractor  to  fix  the  time  within  which  his 
contract  may  be  completed,  yet  In  tbe  present 
case,  as  he  had  15  days  after  tbe  date  of  the 
contract  within  which  to  commence  the  woirk, 
he  might  under  the  theory  of  appellant  d^er- 
mlne  within  15  days  when  it  should  be  com- 
pleted. It  seems  to  have  been  the  Intention 
of  the  lawmakers  to  require  record  evidence  of 
the  various  steps  taken  in'  consummxatlns 
street  improvements,  to  the  end  that  parties 
interested  may  have  certain  Icnowledge  as  to 
the  regularity  of  proceedings  whereby  tbeir 
property  is  incumbered  by  the  liens  created 
thereby.  To  say  that  the  validity  of  a  given 
improvement  is  to  be  determined  by  the  time 
at  which  the  work  thereon  is  commenced, 
when  such  work  la  within  certain  limits  op- 
tional with  the  contractor,  and  fbr  tbe  deter- 
mination of  which  only  oral  proof  can  be  bad. 
Is  to  leave  the  validity  of  such  proceed1i^» 
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open  to  doubt  and  nncertatnty,  and  must,  yre 
think,  lead  to  unhappy  results.  It  is  sufficient 
to  say  that  where  the  statute,  as  here,  requires 
the  superintendent  of  streets  to  fix  the  time 
for  the  completion  of  the  work,  he  must  do  so 
by  sueh  designation  as  will  render  it  certain  or 
capable  of  being  made  certain  by  computa- 
tion, and  that  to  establish,  as  the  initial  point 
from  which  the  time  is  to  run,  an  event  which 
Is  uncertain,  and  to  a  certain  extent  in  the 
yolitlon  of  another,  renders  the  time  uncer- 
tain and  void  under  the  statute.  Tlicse  views 
render  the  consideration  of  the  other  points 
raised  on  the  demurrer  unnecessary.  We 
recommend  that  the  judgment  be  affirmed. 

We  concur:    HAYNES,  O.;  BEIiCHER,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  fbrvgoing  opinion,  the  judgment  is  af- 
firmed. 


(US  Cal.  61» 

BROWN  T.  ROUSB  et  al.     (S.  *".  773.) 

(Supreme  Conrt  of  California.     Jan.  21,  1897.) 

Appeai; — Bonn— Justification  of  Svrbties — No- 
TiCB— Skkvice  by  Mail. 

1.  Under  Code  Civ.  Proc.  §  948,  providing 
that,  on  exception  to  the  sureties  on  a  stny 
bond,  "nniess  they  or  other  sureties  justify" 
within  a  certain  time,  the  jndjroent  apjiealcd 
from  shall  be  no  loneer  stayed,  appeliaut  may, 
at  the  time  fixed  for  the  justification,  file  a 
new  bond  witli  different  sureties. 

2.  Under  Codt  Civ.  Proc.  8  948,  requiring  ap- 
pellant to  justify  his  sureties  within  20  days 
after  exceptions  thereto,  on  five  days'-  notice, 
his  failure  to  justify  at  the  time  specified  in  the 
notice  does  not  prevent  his  giving  a  second 
notice  and  justifying  other  sureties  within  the 
20  days. 

3.  Code  Civ.  Proc.  $  1013,  providing  that, 
when  service  is  by  mail,  and  a  rutht  may  be  ex- 
ercised or  an  act  is  to  be  done  by  the  adverse 
party,  the  time  within  whioh  such  right  may 
be  exercised  or  act  done  is  extended  one  day  for 
every  25  miles  distance  between  the  place  of 
deposit  and  the  place  of  address,  does  not  apply 
to  notice  of  the  justification  of  sureties  on  an 
appellant's  stay  bond,  as  respondent  in  such 
case  has  merely  the  right  to  be  present  at  the 
justification,  and  is  not  required  to  exercise 
any  right  or  do  any  act. 

In  bank.  Action  by  Adam  Brown  against 
Charlotte  D.  Rouse  and  othees.  There  was 
a  judgment  for  plaintiff,  and  defendants  ap- 
peal.   Application  for  supersedeas.    Granted. 

John  H.  Durst,  for  appellants.  W.  C.  Ken- 
nedy, for  respondent 

BBATTY,  C.  J.  This  is  a  motion  for  super- 
sedeaa,  based  upon  the  following  facts:  The 
defendants  appealed  from  a  money  judg- 
ment, and  in  due  time  filed  a  stay  bond  in 
sufficient  amount  and  proper  form.  On  No- 
vember 24,  1896,  plaintiff  excepted  to  the 
sufficiency  of  the  sureties,  and  defendants 
gave  notice  that  they  would  justify  before 
the  county  clerk  on-  December  4th,  at  11 
o'clock  a.  m.  At  that  day  and  hour  the 
plaintiff  attended  before  the  clerk,  but  nei- 
ther the  defendant  nor  her  sureties  appeared. 


On  the  same  day,  December  4,  1896,  the  de- 
fendant's attorney,  who  resided  and  had  his 
office  in  Saii  Francisco,  mailed  to  plaintiff's 
attorney  at  San  Job6,  where  he  resided  and 
had  his  oflice,  another  notice  to  the  effect 
that  the  sureties  would  justify  before  the 
county  clerk  of  Santa  Clara  county— the 
county  In  which  the  action  had  been  tried — 
on  the  10th  day  of  December,  1890,  at  11 
o'clock  a.  m.  At  that  day  and  hour  the  de- 
fendant's attorney  appeared  at  the  clerk's 
office  and  tendeied  a  new  bond,  with  other 
sureties,  who  duly  Justified  before  the  clerk, 
and  be  thereupon  approved  and  filed  said 
bond.  The  plaintiff's  attorney,  <leeming  the 
second  notice  of  justiflcation-  of  the  sureties 
unwarranted  and  insufficient,  declined  to  ap- 
pear before  the  clerk  on  the  10th  day  of  De- 
cember, and  afterwards  moved  the  superior 
court  to  order  execution  to  Issue,  notwith- 
standing the  approval  by  the  clerk  of  the 
bond  filed  on  that  day.  The  motion  for  exe- 
cution was  granted  by  the  court,  and  the 
question  to  be  decided  here  is  whether  the 
appellant  Is  entitled  to  a  writ  of  supersedeas. 
The  respondent.  In  resisting  her  application, 
urges  three  reasons  for  holding  that  the 
county  clerk  exceeded  his  authority  in  ap- 
proving the  bond  filed  on  December  10th. 
In  the  first  place,  he  says  the  notice  was  to 
the  effect  that  the  sureties  on  the  original 
bond  would  justify,  and  the  appellant  had 
no  right,  in  view  of  that  notice,  to  file  a 
new  bond  with  different  sureties.  We  think, 
however,  that  the  right  to  do  so  Is  conferred 
In  express  terms  by  the  statute.  Code  Civ. 
Proc.  §  948.  In  the  next  place,  the  respond- 
ent contends  that,  according  to  the  decision 
in  Hill  V.  Flnnigan,  54  Gal.  494,  the  ax>pel- 
lant,  by  failing  to  produce  her  sureties  for 
justification  on  December  4th,  In  pursuance 
of  her  first  notice,  thereby  forfeited  her  right 
to  justify  them,  or  other  sureties,  at  any 
other  time.  But  the  case  of  Hill  v.  Fiuni- 
gan  did  not  Involve  any  such  question,  and 
It  -was  not  decided  upon  any  principle  or 
proposition  which  justifies  the  claim  made 
by  counsel.  It  was  said.  In  effect,  in  the 
opinion  In  that  case,  that  the  statute  con- 
templates but  one  proceeding  in  the  trial 
court  to  stay  execution,  and  that  to  allow 
others  after  failure  of  the  first  might  enable 
the  appellant,  by  a  series  of  pretended  ef- 
forts to  justify,  to  unreasonably  delay  the 
prevailing  party  In  the  enforcement  of  bis 
rights.  But  the  "one  proceeding"  contem- 
plated by  the  statute,  and  referred  to  in  that 
opinion.  Is  the  proceeding  In  which  the  ap- 
pellant Is  allowed  all  of  20  days  after  excep- 
tion to  the  sufficiency  of  his  sureties  to  jus- 
tify them,  or  others  In  tlielr  place.  When 
that  20  %ays  has  elapsed  without  justifica- 
tion then  the  proceeding  Is  at  an  end,  and  the 
right  to  a  stay  Is  lost  so  far  as  the  trial 
court  Is  concerned.  But  If  the  sureties  fall 
to  appear  in  pursuance  of  one  notice,  and 
there  Is  sufficient  time  left  of  the  20  days  al- 
lowed for  justification  to  produce  the  same 
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or  other  sureties,  upon  5  days'  notice,  the 
appellant  may  give  a  new  notice,  as  was 
done  in  this  case,  and  the  respondent  must 
attend  or  the  sureties  will  be  well  Justified 
In  his  absence.  Lastly,  the  respondent  con- 
tends that  the  notice  of  the  4th  of  December 
did  not  give  him  the  time  to  which  he  was 
entitled.  It  was  mailed  in  San  Francisco 
and  directed  to  San  Jos6,  which  is  50  miles 
distant,  and  therefore  he  contends  that  he 
was  entitled,  under  section  1013  of  the  Code 
of  Civil  Procedure,  to  7  days'  notice,  because 
he  says  the  law  gave  him  5  days  after  the 
service  of  the  rotice  to  exercise  the  right  of 
appearing  and  cross-examining  the  sureties, 
and,  therefore,  he  was  entitled  to  2  days  ad- 
ditional time  for  every  25  miles  between  San 
Francisco  and  San  Jos6.  But  In  this  case 
the  law  does  not  give  the  respondent  the 
right  to  appear  and  cross-examine  within  any 
certain  number  of  days.  It  requires  him  to 
appear  at  the  time  specified  in  the  notice, 
and  he  is  entitled  to  only  6  days'  notice. 
Section  1013  applies  to  such  provisions  and 
rules  as  those  which  require  an  answer  with- 
in 10  days  after  notice  of  demurrer  over- 
ruled, or  service  of  notice  of  motion  for  new 
trial  within  10  days  after  notice  of  filing  of 
decision.  It  applies,  in  other  words,  accord- 
ing to  its  terms,  where  some  act  must  be 
done  or  right  exercised  within  a  certain  num- 
ber of  days  after  service,  and  not  to  the 
right  to  be  present  at  a  proceeding  of  which 
a  prescribed  notice  must  be  given. 

For  these  reasons,  we  think,  the  stay  bond 
tendered  by  appellant  on  December  10th  was 
properly  approved  by  the  clerk,  and  that  the 
order  for  execution  to  Issue  was  Improperly 
granted.  Let  a  writ  of  supersedeas  issue  as 
prayed. 

We  concur:  HARRISON,  J.;  VAN  FLEET, 
J.;   McFARLAND,  J. 


(m  Cal.  677) 

HIBERNIA  SAVINGS  &  LOAN  SOC.  T. 

LEWIS  et  al.     (S.  P.  309.) 

(Supreme  Court  of  California.    Jan.  23,  1897.) 

Wkit  of  Assistakor— Pckchasbk  Pendente  Lite 

— Notice— JonoMENT—Coi.bATEKAL  Attack. 

1.  A  writ  of  assiRtance  running  to  the  mort- 
gagor, or  a  purtnaser  from  him  peiulente  lite 
with  notice,  is  tiir  proper  remedy  to  place  in  pos- 
session the  mortgagee,  who  has  purchased  at 
the  foreclosur:'  shle. 

2.  On  foreclosure,  the  mortgagor's  attorney 
filed  an  answer  for  bis  client,  allegiDfr  that,  aft- 
er the  commencement  of  the  suit,  the  parties 
liad  agreed  that  the  default  mentioned  in  the 
complaint  should  be  waived,  and  foreclosure 
postponed,  such  answer  beine  sworn  to  by  the 
attorney,  who  stated  that  the  "affiant  knows 
that  the  facts  set  forth  in  the  above  answer  are 
true."  Bdd  sufficient  to  show  that  Ibe  attor- 
ney had  actual  notice  of  the  pendency  of  the 
suit  when  he  purchased  the  premises  from  the 
mortgagor  between  the  date  of  said  agreement 
and  the  filing  of  the  answer. 

3.  On  writ  of  assistance  against  a  purchaser 
from  the  mortgagor  pendente  lite,  defendant 
cannot  attack  the  jndpment  of  foreclosure,  val- 
id on  its  face,  on  the  ground  that,  when  the 


mortgagor  appt;«red  and  submitted  to  the  juris- 
diction of  the  court,  he  mistakenly  supposed  the 
summons  was  chlid. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court  of  city  and  coun- 
ty of  San  Francisco;  A.  A.  Sanderson,  Judge. 

Action  by  tne  Hlbemia  Savings  &  Loan  So- 
ciety against  Anna  A.  Lewis  and  others.  In 
which  there  was  a  decree  for  plaintiff.  From 
an  order  granting  a  writ  of  assistance 
against  defendant  J.  D.  Boyer,  be  appeals. 
Afiirmed. 

J.  D.  Boyer,  in  pro.  per.  Tobln  &  Tobln, 
for  respondent. 

SEARLS,  0.  Two  appeals  were  taken  in 
this  case,— one  from  an  order  refusing  to  va- 
cate the  Judgment,  and  the  other  from  an  or- 
der granting  a  writ  of  assistance.  Upon  mo- 
tion of  counsel  for  respondent  the  appeal 
from  the  order  refusing  to  vacate  the  Judg- 
ment was  dismissed-  111  Cal.  519,  44  Pac. 
175.  It  follows  that  the  only  questions  for 
consideration  are  those  involved  In  ttae  ap- 
peal from  the  order  granting  the  writ  of  as- 
sistance. 

The  action  was  brought  December  1,  1892. 
to  foreclose  a  mortgage,  executed  May  26, 
1891,  by  Anna  A.  Lewis  and  William  F.  Lew- 
is (who  are  husband  and  wife),  upon  a  city 
lot,  situate  at  the  southeasterly  comer  of 
Jackson  and  Baker  streets,  San  Francisco,  to 
secure  the  Joint  and  several  promissory  note 
of  the  mortgagors,  bearing  even  date  witb 
the  mortgage  for  $7,000,  and  payable  one 
year  after  date,  with  interest,  etc.  The 
mortgage  was  duly  recorded  at  the  date  of 
Its  execution.  The  Santa  Cruz  Rock  Pave- 
ment Company  and  sundry  other  parties 
were  made  defendants,  as  subsequent  llen- 
holders;  but,  as  they  are  not  Involved  In  tbis 
appeal,  they  need  not  be  further  mentioned. 
Summons  was  duly  served  upon  Anna  A. 
Lewis,  and  she  made  default  Defendant 
William  F.  Lewis  was  served  with  summons 
March  1,  1894,  in  Sonoma  county,  and  ap- 
peared, and  in  March,  1894,  filed  a  demurrer 
to  the  complaint,  which  was  overmled. 
whereupon,  and  on  April  11,  1894,  he  filed 
an  answer  In  the  case.  On  May  31,  1894,  on 
motion  of  defendant  William  F.  Lewis,  he 
was  permitted  to  withdraw  his  answer.  A 
decree  of  foreclosure  was  entered  in  due 
form  December  5,  1894,  under  which  th« 
mortgaged  property  was  duly  sold,  the  plain- 
tiff (respondent  here)  becoming  the  purchas- 
er, and,  no  redemption  having  been  bad,  a 
deed  was  in  due  time  executed,  exhibited  to 
appellant,  who  was  in  possession,  and  pos- 
session demanded  from  him,  which  was  re- 
fused, and  thereafter,  on  application  ot 
plaintiff,  and  after  a  hearing  and  opposition 
by  appellant,  the  writ  Issued.  The  appellant. 
J.  D.  Boyer,  was  in  possession  of  the  prop- 
erty under  a  deed  of  conveyance  executed 
by  the  mortgagors,  Anna  A.  and  William  P. 
Lewis,  May  4,  1893,  and  duly  recorded  at 
the  date  thereof. 
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As  will  be  seen  from  the  foregoing  state- 
ment, appellant  purchased  the  mortgaged 
premises  during  the  pendency  of  the  action 
to  foreclose.  A  writ  of  assistance  is  the 
proper  remedy  to  place  the  mortgagee  who 
has  purchased  under  a  foreclosure  sale  in 
possession  under  hi^  deed.  It  runs  against 
the  mortgagor  and  all  persons  who  have  pur- 
chased tiie  fee  under  him  pendente  lite  with 
notice.  Freem.  Ex'ns,  J  37d;  Wiltsle,  Fore- 
closures, f  593;  Montgomery  v.  Tutt,  11  Cal. 
191;  Frisbie  v.  Fogai-ty,  34  Cal.  11;  Sicinner 
T.  Beatty,  16  Cal.  156;  Montgomery  v.  Mid- 
dlemiss,  21  Cal.  103;  Sichler  v.  Loolc,  93  Cal. 
tiOO,  29  Pac.  220;  Newmarlc  v.  Chapman,  53 
Cal.  559. 

Appellant  contends  that  be  is  not  bound  by 
the  decree,  for  the  want  of  notice,  either  con- 
structive or  actual,  of  the  pendency  of  the 
action.  Respondent  avers,  in  his  brief,  that 
a  lis  pendens  was  recorded  Pecember  1,  1892, 
in  Liber  40  of  Lis  Pendens,  at  page  50.  We 
find  no  proof  of  this  fact  in  the  record,  and 
cannot  assume  it  to  be  correct.  We  thinlc, 
however,  the  court  was  fully  Justified  in 
holding,  as  it  must  have  done,  that  appel- 
lant had  actual  notice  of  the  pendency  of 
the  action.  The  facts  as  disclosed  by  the 
record  on  this  point  are:  (1)  That  the  ap- 
pellant, who  was  the  purchaser  from  the 
mortgagors,  appeared  in  this  action  as  the 
attorney  for  William  F.  Lewis,  and  filed  a 
demurrer  to  the  complaint,  and  upon  its  be- 
ing overruled,  on  the  11th  of  April,  1894,  filed 
an  answer  for  said  Lewis  to  the  complaint. 
<2)  Said  answer  set  out  that,  after  the  com- 
mencement of  the  action  (some  13  days  after 
December  1,  1892,  as  the  afUdavit  shows), 
plaintiff  and  defendant  entered  into  an  agree- 
ment whereby  it  was  stipulated  that  the; 
time  for  payment  should  be  extended,  and 
the  default  mentioned  In  the  comi>laint 
should  be  waived,  in  consideration  of  which 
Anna  A.  Lewis  paid  to  plalntiflT  ?200,  etc. 
This  answer  was  sworn  to  by  the  appellant 
here,  as  attorney  for  the  defendant,  who 
«ays  in  his  affidavit  "that  the  affiant  knows 
the  facts  set  forth  in  the  above  answer  are 
true."  If  he  icnew  those  allegations  to  be 
trne,  he  must  have  then  known  of  the  pend- 
ency of  the  action,  as  the  sole  object  of 
that  agreement  was  to  postpone  the  pending 
foreclosure.  The  object  of  notice  to  a  pur- 
-cbaser  pending  the  action  is  to  give  him  an 
opportunity  of  being  substituted  as  a  party 
thereto  under  section  385,  Code  Civ.  Proc, 
and  thus  to  conserve  his  rights,  or  he  may 
permit  the  action  to  continue  in  the  name  of 
bis  grantor,  but  in  either  event  he  is  equally 
bonnd  by  the  judgment  with  his  grantor. 

Appellant  further  contends  that  neither  he 
nor  his  grantor,  William  F.  Lewis,  are  bound 
by  the  judgment,  for  the  reason  that  the  lat- 
ter was  served  with  an  alias  summons,  which 
Issued  more  than  one  year  after  tiie  original 
summons.  Section  408,  Code  Civ.  Proc, 
Tvhich  provides  for  an  alias  summons,  con- 
tains the  proviso  "that  no  such  alias  sum- 


mons shall  be  issued  after  the  expiration  of 
one  year  from  the  date  of  the  filing  of  the 
complaint."  The  complaint  having  been 
filed  Decembet  1,  1892,  and  the  alias  sum- 
mons not  having  issued  until  February  14, 
1894,  was  not  in  time.  But  under  section 
416,  Code  Civ.  Proc,  "the  voluntary  appear- 
ance of  a  defendant  is  equivalent  to  personal 
service  of  the  summons  and  copy  of  tb( 
complaint  on  him."  When  defendant  Wil- 
liam F.  Lewis  appeared,  demurred  to  the 
complaint,  and  file<l  an  answer  thereto,  the 
court  acquired  jurisdiction  of  his  person 
thereby,  and  whether  there  was  or  was  not  a 
valid  summons  or  any  summons  in  the  case 
was  of  no  moment.  It  is  true  that  appel- 
lant made  a  showing  of  mistake  in  answer- 
ing, and  that  he  supposed  the  summons  wa.; 
valid  when  he  appeared  In  the  case,  ett. 
This  was  proper  in  his  motion  to  set  asidt.' 
the  judgment,  which  motion,  it  seems,  was 
denied  and  an  appeal  taken  from  the  order. 
But  that  appeal  was  dismissed.  In  the  pres- 
ent appeal  the  judgment,  being  fair  on  its 
face,  and  one  which  on  the  Judgment  roll  the 
court  had  authority  to  render,  cannot  be  col- 
laterally attacked  for  mere  voidable  error 
which  can  only  be  reached  by  appeal  from 
the  judgment  or  proceedings  aimed  at  its  ex- 
istence subsequent  to  the  rendition  thereof. 
"It  is  a  doctrine  of  law,  too  long  established 
to  require  the  citation  of  authorities,  that 
where  a  court  has  Jurisdiction  it  has  a  right 
to  decide  every  question  which  occurs  in  the 
cause,  and,  whether  Its  decision  be  correct 
or  otherwise,  its  judgment,  till  reversed,  is 
regarded  as  binding  on  every  other  court." 
Peck  V.  Jenness,  7  How.  624.  The  order  ap- 
pealed from  should  be  affirmed. 

We  concur:     BELCHER,  C;   BRITT,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foroi;olng  opinion,  the  order  appealed 
from  is  affirmed. 


(lis  Cal.  832) 

JACKSO.V  V.  PUGBT  SOUND  LUMBER 
CO   et  al.    (S.  F.  774.) 

(Supreme  Court  of  California.    Jan.  22,  1897.) 

^u.i.  or  Exceptions  —  Filing  —  Cbrtipigatb  op 

AI.I.OWANCK. 

Under  Code  ("iv.  Proc.  §  650,  directing  that 
the  bill  of  excepiions  be  filed  nftcr  it  is  signed 
by  the  juiige  or  referee,  with  his  certificate  that 
it  is  allowed,  tliK  filins  thereof  by  the  referee 
after  settlement  and  allowance  by  him  as  to 
the  proceedings  before  him  does  not  deprive  the 
judge  of  authority  to  settle  and  allow  it  as  to 
matters  which  took  place  in  court,  or  the  appel- 
lant of  the  right,  on  timely  request,  to  have  him 

do  80. 

In  bank.  Appeal  from  superior  court,  Fres- 
no county;   B.  W.  Risley,  Judge. 

Action  by  Alexander  Jackson  against  the 
Puget  Sound  Lumber  Company  and  others. 
Plaintiff  had  Judgment,  and  defendants  ap- 
peal.   Plaintiff  moves  to  dismiss.    Denied. 
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li.  L.  Cory  and  Geo.  B.  Church,  for  appel- 
lants.   Wiley  J.  Tlnnln,  for  respondent 

BEATTY,  C.  J.  This  Is  a  motion  to  dismiss 
an  appeal  from  the  judgment  upon  the  ground 
of  failure  to  file  the  transcript  within  40  days 
after  the  appeal  was  perfected.  The  motion 
is  resisted  upon-  the  ground  that  there  is  an 
unsettled  bill  of  exceptions  in  the  case,  await- 
ing the  action  of  the  trial  Judge.  It  appears 
that  in  the  superior  court  the  cause  was  re- 
ferred to  a  court  commissioner  to  take  an  ac- 
count and  report  findings,  etc.  Upon  the  fil- 
ing of  his  report,  and  after  various  proceed- 
ings in  court,  a  Judgment  was  rendered  in 
favor  of  the  plaintiff  In  October,  1895,  from 
which  the  defendant  has  appealed.  In  dne 
time  after  Judgment  the  defendant  served  up- 
on the  plaintiff  a  draft  of  bis  proposed  bill  of 
exceptions,  which  Included  a  statement  of  the 
testimony  taken,  and  other  proceedings  had 
before  the  referee,  as  well  as  the  proceedings 
in  court  subsequent  to  the  filing  of  the  ref- 
eree's report.  Amendments  to  this  proposed 
bill  were  suggested  by  the  plaintiff,  relating 
exclusively  to  the  proceedings  before  the  ref- 
eree, and  the  draft  and  the  amendment  were 
sent  to  the  referee  for  settlement.  He  allowed 
certain  of  the  proposed  amendments,  where- 
upon the  bill  was  engrossed  by  defendant,  and 
Its  allowance  certified  by  the  referee.  There 
is  some  conflict  In  the  evidence  as  to  what  next 
occurred,  but  the  most  positive  and  certain 
testimony  Is  to  the  effect  that  the  referee, 
without  notice  to  the  defendant,  filed  the  bill, 
as  settled  by  him,  without  presenting  it  to  the 
superior  Judge  for  settlement  and  allowance 
as  to  the  matters  which  took  place  In  court 
When  this  was  discovered  by  appellant  (and 
be  made  the  discovery  while  printing  his 
transcript  and  before  the  time  to  file  it  had 
elapsed),  he  requested  the  judge  to  add  his 
certificate  of  allowance  to  the  bill,  and,  until 
that  should  be  done,  suspended  the  work  of 
printing.  The  Judge  took  this  application  un- 
der advisement  and  finally,  after  the  expira- 
tion of  40  days  from  the  filing  of  the  bill  of 
exceptions,  declined  to  certify  U,  upon  the  sole 
ground  that  the  filing  of  the  bill  in  the  clerk's 
office  left  him  without  the  right  or  authority 
to  take  further  action.  In  this,  we  think,  the 
trial  Judge  erred.  The  defendant  had  done  all 
that  the  law  required  him  to  do,  and  was  en- 
titled to  have  his  bill  of  exceptions  certified, 
for  otherwise  it  could  not  avail  him  in  this 
court.  The  statute,  it  Is  true,  directs  that  the 
bill  shall  be  filed  after  it  Is  signed  by  the  judge 
or  referee,  with  his  certificate  that  it  is  allow- 
ed. Code  Civ.  Proc.  S  650.  But  It  Is  not  to  be 
concluded  from  this  provision  that  If  the  set- 
tled and  engrossed  bill  of  exceptions  happens 
to  be  filed  with  the  clerk,  by  Inadvertence  of 
the  judge  or  referee,  or  even  of  the  party  seek- 
ing its  allowance,  before  it  has  been  prop- 
erly certified,  the  right  to  a  proper  certificate 
Is  forever  lost.  On  the  contrary.  It  ought  to 
be  considered  that  such  filing  was  premature 
and  unauthorized,  and,  if  a  tlQely  request  is 


made  for  the  certificate  of  allowance,  it 
should  be  granted,  and  the  bill  refiled.  There 
is  nothing  In  the  statute  which  conflicts  with 
this  most  reasonable  conclusion,  nor  Is  any- 
thing to  the  contrary  decided  In  Keller  v. 
I^wls,  56  Cal.  469,  or  Adams  ▼.  Dohrmann, 
63  Cal.  419.  The  latter  case.  Indeed,  is  not 
authority  for  anything,  because  a  rehearing 
was  ordered  by  the  court  in  bank,  and  only 
set  aside  because  it  proved  to  have  been  grant- 
ed one  day  too  late.  We  think  the  trial  judge 
should  settle  and  allow  the  bill  of  exceptions 
according  to  the  fkcts,  notwithstanding  the 
premature  filing  of  it  and  that  the  motion  to 
dismiss  the  appeal  should  be  denied.  It  la  so 
ordered. 

We  concur:    HBNSHAW,  J.;   HARRISON, 
J.;   McPARLAND,  J. 


(U  titmli.  IM> 

WYBTH  HARDWARE  &  MANUPACTTJR- 

ING  CO.  T.  JAMES-SPENCEB- 

BATEMAN  CO.  et  ai. 

(Supreme  Court  of  Utah.    Jan.  12,  1897.) 

COSfTITOTIONALLAW— C0RP0RAT10SS--ISS01.TESCT 

— FsKrEREXCEg— Tkdst-Pdnd  Doo- 
TRiNB — Dissolution. 

1.  Whether  sections  7,  10,  18,  article  12, 
Const.,  or  either  of  them,  is  applicable  to  a  cor- 
poration which  was  organized  before  the  con- 
stitution went  into  effect  is  not  decided;  bat 
if  ttiey  are  applicable,  neither  one  of  them  af- 
fects the  power  of  an  insolvent  corporation  to 
make  preferences  among  its  creditors.  HM 
likewise  as  to  sections  2-4,  6-9,  c.  87,  Seas. 
Laws  1896.  Nor  does  section  3330,  Comp.  Laws 
1888,  affect  the  power  of  a  corporation  to  pre- 
fer creditors. 

2.  There  are  no  express  statutory  provisions 
In  this  state  affecting  preferences  by  corpora- 
tions. 

3.  An  insolvent  debtor,  at  common  law,  may 
assign  a  part  or  the  whole  of  his  property  for 
the  br-efit  of  his  creditors,  and  may  prefer  one 
creditor  or  class  of  creditors  over  others  eqoal- 
ly  meritorious,  provided  the  transaction  l>e  bona 
fide;  and  this  rule  is  in  force  in  this  state,  there 
being  no  statutory  provisions  to  the  contrary. 

4.  A  cori>oration  is  an  artificial  person,  act- 
ing in  an  individual  capacity;  and  in  this  state, 
in  the  absence  of  insolvent  laws  and  statutory 
restrictions,  it  has  the  same  power  to  prefer 
creditors,  who  are  not  its  officers  or  agents,  by 
deed  of  assignment  or  otherwise,  as  a  private 
debtor  has,  so  lonj;  as  its  assets  have  not  been 
taken  into  possession  by  a  court  of  equity,  in  a 
proper  proceeding,  at  the  instance  of  a  proper 
party. 

5.  A  corporation  in  this  state  has  the  abso- 
lute dominion  over  and  jus  disponendi  of  its 
corporate  property,  and  a  person  may  deal  with 
It,  respecting  such  property,  the  same  as  with 
an  individual  owner,  and  without  any  greater 
danger  of  being  held  to  have  received  property 
into  his  possession  burdened  wi(h  a  direct  trust 
or  lien. 

6.  In  this  state,  the  assets  of  an  insolvent  eor- 
poration  do  not  constitute  a  trust  fund  to  b« 
equally  and  ratably  distributed  among  its  cred- 
itors, but  they  do  constitute  snch  a  fiind  ia 
the  sense  that  they  cannot  be  appropriated  tor 
any  purpose  foreign  to  its  legitimate  bosiBcaa. 
or  distributed  among  its  officers  or  stockholdera, 
until  all  its  debts  are  paid. 

7.  The  rule  of  the  common  law  whidi  per- 
mits insolvent  debtors,  whether  individoals  or 
corporations,  to  prefer  creditors,  ia  impregnabto 
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la  tbis  state,  and  cannot  b«  OTerthrown,  except 
h7  legislative  enactment 

8.  The  mere' transfer,  by  deed  of  assignment, 
•f  the  corporate  property  of  a  corporatioQ  to  a 
trustee,  for  the  purpose  of  paying  its  debts,  does 
not  per  se  work  a  dissolution  of  the  corixiration. 

(SyUabns  by  the  Court.) 

Appeal  from  district  court,  Salt  Lake  conn* 
ty;   M.  L.  Rttcbie,  Jndge. 

Action  by  the  Wyeth  Hardware  &  Mann- 
facturing  Company  against  the  James-Spen- 
cer-Bateman  Company  and  anotber  to  aet 
aside  a  deed  of  assignment.  From  a  judg- 
ment of  dismissal,  plaintiff  appetils.  Affirm- 
ed. 

N.  W.  Soanedeclcer,  for  appellant  Xoimg 
&  Moyle,  for  respondents. 

BARTCH,  J.  It  appears  from  the  com- 
plaint In  this  case  that  on  the  27th  day  of 
June,  1896,  the  defendant  James-Spencer- 
Bateman  Company,  by  Its  board  of  directors 
regularly  assembled,  declared  itself  insolvent, 
and  unable  to  further  carry  on  the  business 
for  which  it  -was  Incorporated,  and  by  deed 
of  assignment  transferred  all  of  its  property, 
both  real  and  personal,  to  the  defendant 
Cteorge  H.  Home,  as  assignee,  in  trust,  for 
the  purpose  of  paying  the  claims  of  its  cred- 
itors. In  the  deed  of  assignment  the  claims 
of  certain  creditors  are  preferred  over  that 
of  the  plaintiH  and  those  of  other  creditors, 
and  required  to  be  paid  in  the  order  of  pref- 
erence Indicated.  The  deed  also  provides 
that,  in  case  any  balance  shall  remain  In  the 
hands  of  the  assignee  after  all  claims  shall 
have  been  paid,  then  such  balance  shall  be 
paid  to  the  assignor.  It  Is  alleged  that  the 
assets  of  the  concern  amount  to  over  $18,800, 
and  that  the  liabilities  exceed  the  assets  by 
about  $15,000.  The  prayer  is  that  a  receiver 
be  appointed;  that  the  deed  of  assignment 
be  set  aside;  that  the  assets  of  the  defendant 
corporation  be  declared  a  trust  fund  for  the 
payment  of  the  creditors,  including  the  plain- 
tiff's claim,  and  costs;  and  that  such  rdlef 
be  granted  as  may  be  Just  and  equitable.  To 
the  complaint  the  defendants  interposed  sep- 
arate demurrers,  on  the  grounds  that  there 
Is  a  misjoinder  of  parties  defendant,  that  sev- 
eral causes  of  action  have  been  improperly 
united,  and  that  the  complaint  does  not  state 
a  cause  of  action.  The  demurrers  were  sus- 
tained, and,  the  plaintiff  electing  to  stand  by 
its  complaint,  the  court  entered  Judgment  of 
dismissal,  and  for  costs.  From  this  Judg- 
tnent  the  plaintiff  appealed. 

The  Important  question  presented  is  wheth- 
er an  Insolvent  corporation  in  this  state  has 
power,  in  the  disposition  of  its  corporate 
property,  to  prefer,  by  deed  of  assignment,  one 
creditor  or  class  of  creditors  over  other  cred- 
itors whose  claims  are  equally  meritorious. 
The  contention  of  appellant  is  that,  under 
tbe  laws  of  this  state,  when  a  corporation 
has  become  Insolvent,  and  ceased  to  pursue 
lite  business  for  which  it  was  incorporated, 
all  Its  assets  constitute  a  trust  fund,  to  be 


equally  and  ratably  distributed  among  all  Its 
creditors,  and  that  a  deed  of  assignment.  In 
which  it  prefers  some  of  its  creditors  over 
others,  and  conveys  all  its  property  to  a  trus- 
tee for  the  purpose  of  paying  its  creditors  in 
the  order  of  preference,  is  fraudulent  and 
void.  To  sustain  this  position  considerable 
stress  is  placed  on  the  constitution  and  laws 
of  the  state,  and  the  provisions  referred  to 
will  be  considered,  because,  if  there  is  any 
constitutional  or  statutory  provision  which 
prohibits  a  corporation  from  making  prefer- 
ences among  Its  creditors,  then  the  conten- 
tion of  appellant  must  be  sustained.  A  cor- 
poration is  a  mere  creature  of  law,  and  lias 
such  powers  only  as  are  expressly  granted 
by  the  state,  or  aa  are  necessary  to  carry 
Into  effect  the  powers  expressly  granted.  2 
Kent,  Comm.  298.  It  therefore  has  no  power 
to  do  any  act  foreign  to  the  law  of  Its  crea- 
tion. 

The  provisions  of  tbe  constitution  which  it 
la  claimed  affect  the  question  under  consid- 
eration are  contained  in  article  12,  section  7 
of  which  reads:  "No  corporation  shall  lease 
or  alienate  any  franchise  so  as  to  relieve  the 
franchise  or  property  held  thereimder  from 
the  liabilities  of  the  lessor,  or  grantor  or 
grantee  contracted  or  incurred  in  operation, 
use  or  enjoyment  of  such  franchise  or  any  of 
its  privileges,"  This  section  simply  prohib- 
its a  corporation  from  leasing  or  alienating 
its  franchise,  so  as  to  relieve  the  franchise  or 
property  from  the  liabilities  of  the  lessor  or 
grantor  or  grantee;  but  it  does  not  prohibit 
any  corporation  from  conveying  its  corporate 
property  to  a  trustee  for  the  purpose  of  sub- 
jecting it  to  such  liabilities,  and  the  defend- 
ant company,  by  conveying  its  corporate 
property  expressly  for  the  purpose  of  buI>- 
Jecting  it  to  liabilities  of  the  grantor,  com- 
mitted no  act  In  contravention  of  this  provi- 
sion of  the  constitution.  Section  10  reads: 
"No  corporation  shall  engage  in  any  business 
other  than  that  expressly  authorized  in  Its 
charter,  or  articles  of  incorporation."  This 
limits  tbe  business  of  every  corporation  to 
that  authorized  by  the  law  of  its  creation, 
but  the  section  contains  no  restrictions  as  to 
the  mode  of  discharging  liabilities  which 
may  be  created  in  the  conduct  of  the  busi- 
ness which  the  corporation  may  lawfully 
transact.  Section  18,  the  remaining  one  to 
which  reference  is  made,  merely  provides  for 
an  Individual  liability  of  the  stockholders  of 
every  corporation  and  joint-stock  association 
for  banking  purposes,  but  contains  no  provi- 
sions relating  to  the  manner  in  which  a  cor- 
I)oration  should  pay  the  claims  of  its  credit- 
ors. Whether  or  not  these  provisions  of  the 
constitution  are  applicable  to  a  corporation 
like  the  one  at  bar,  which  was  organized  long 
before  the  constitution  became  the  organic 
law  of  this  state,  it  is  not  necessary,  nor  is 
It  our  purpose,  to  decide  in  this  case;  but, 
if  It  were  conceded  that  they  were  applicable. 
It  would  be  difficult  to  perceive  In  what  re- 
spect they  could  affect  the  power  of  a  cor 
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poration  to  make  preferences  among  its  cred- 
itors, If  such  power  exists  independent  of  tlie 
constitution. 

Tlie  statutory  provisions,  witli  one  excep- 
tion, wbieli  are  involied  in  betialf  of  tlie  ap- 
pellant, may  be  found  In  cliapter  87,  Sess. 
Laws  1S9C.  Section  2  provides  liow  a  cor- 
poration may  be  organized,  and  what  sliall 
be  stated  in  the  agreement  of  the  incorpo- 
rators, which  they  must  enter  into,  and  also 
prescribes  how  the  agreement  shall  be  exe- 
cuted. Section  3  provides  when  and  with 
what  officer  the  agreement  shall  be  deposited 
for  record  after  its  execution.  Section  4  re- 
fers to  the  qualiflcation  of  officers,  and  pre- 
scribes that,  before  entering  upon  their  du- 
ties, they  must  make  oath  "that  they  wlU 
discharge  the  duties  of  such  office  to  the  best 
of  their  judgment,  and  that  they  will  not  do 
nor  consent  to  the  doing  of  any  matter  or 
thing  relating  to  the  business  of  the  corpo- 
ration with  intent  to  defraud  any  stockholder 
or  creditor,  or  the  public."  The  oath  here 
required  is  pertinent  and  entirely  proper, 
whether  the  corporation  has  power  to  prefer 
creditors  or  not  Under  either  theory  of  the 
law,  fraud  will  vitiate  the  acts  of  officers. 
Section  6,  among  other  things,  refers  to  the 
powers  of  a  corporation,  and  provides  that 
It  "shall  have  power  to  make  contracts,  to 
sue  and  be  sued,  to  have  a  seal,  which  It 
may  alter  at  its  pleasure,  to  buy,  use  and 
sell,  or  dispose  of  personal  property,  to  buy, 
use,  sell  or  dispose  of  all  such  real  estate  as 
may  be  necessary  for  its  general  business 
and  such  as  shall  be  necessary  for  the  col 
lection  of  its  debts,  or  judgments,  or  decrees 
in  its  favor."  A  fair  interpretation  of  this 
section  gives  a  corporation  the  same  right  of 
disposition  of  its  corporate  property  as  an 
individual  has  to  dispose  of  his  property. 
And  such  interpretation  is  in  harmony  with 
the  provisions  of  the  entire  act,  of  which  this 
section  forms  a  part,  as  an  examination  will 
show;  for  nowhere  is  there  manifest  any  in- 
tention on  the  part  of  the  legislature  to 
abridge  the  jus  disponendi  as  to  corporations. 
In  the  construction  of  statutes  the  intent 
of  the  legislature  must  prevail,  and  such  in- 
tent may  be  gleaned  from  the  context  Sec- 
tion 7,  referred  to,  provides  how  the  capital 
stock  of  a  corporation  may  be  increased  or 
diminished,  how  its  name  may  be  altered 
and  the  number  of  its  officers  changed,  and 
how  corporations  may  consolidate.  It  has  no 
bearing  whatever  on  the  question  at  issue. 
Section  8  provides  a  method  for  the  'dissolu- 
tion of  a  corporation,  and  section  9,  the  re- 
maining section  under  the  act  of  1896  re- 
ferred to  by  counsel  for  the  appellant  pro- 
vides tliat  after  dissolution,  the  corporate 
powers  shall  continue  for  certain  purposes, 
specified.  Whether  or  not  these  several  pro- 
visions of  the  act  of  1896  apply  to  corpora- 
tions organized  under  the  laws  of  the  late 
territory  of  Utah,  it  is  not  necessary  to  de- 
cide In  this  case,  because  at  the  time  of  the 
organization  of  the  defendant  corporation 


the  statutes  contained  substantially  the  same 
provisions,  and  because  a  careful  scrutiny 
fails  to  reveal  any  prohibitory  or  restrictive 
provision,  respecting  preferentliU  assign- 
ments by  corporations.  In  any  of  the  stat- 
utes in  force  then  or  now.  Counsel  for  the 
appellant  has  also  referred  to  section  3330, 
Comp.  Laws  1888,  wliich,  among  other 
things,  provides  that  a  receiver  may  be  ap- 
pointeid,  by  the  court  in  which  an  action  is 
pending  or  has  passed  to  judgment,  "in  the 
cases  when  a  corporation  has  been  dissolved, 
or  Is  insolvent  or  in  imminent  danger  of  in- 
solvency, or  has  forfeited  its  corporate 
rights."  This  authorizes  the  appointment  of 
a  receiver  when  an  action  is  pending  or  has 
passed  to  judgment;  and,  doubtless,  after 
proceedings  in  equity  have  been  instituted 
for  such  purposes,  and  the  corporate  prop- 
erty of  a  corporation  has  become  subjected 
to  the  control  of  a  court  of  equity,  the  cor- 
poration has  no  longer  any  power  to  make 
an  assignment  of  such  property.  But  sucb 
is  not  the  case  here.  There  is  no  contention 
that  chftncery  proceedings  had  been  institut- 
ed when  the  assignment  in  this  case  was 
made. 

It  Is  clear,  beyond  reasonable  controversy, 
that  neither  the  organic  nor  the  statat<M7 
laws  of  this  state  prohibit  an  insolvent  cor- 
poration from  preferring  one  creditor  over 
another  by  deed  of  assignment  Nor  is  there 
any  express  constitutional  or  statutory  ^rant 
of  such  power  in  this  state.  In  the  absence 
of  such  prohibition  and  grant  it  becomes 
necessary  to  determine  whether  or  not  snch 
power  exists  by  referring  to  the  law  as  stat- 
ed by  text  writers  and  declared  by  judicial 
decision.  The  question  under  consideratloo 
has  frequently  arisen  In  courts  with  the  re- 
sult of  some  conflict  of  authorities,  and  that 
the  law  places  artificial  and  natural  persons 
on  the  same  footing,  in  regard  to  assign- 
ments for  the  benefit  of  creditors,  has  been 
denied  in  numerous  coses.  That  a  solvent 
debtor,  whether  an  individual  or  a  corpora- 
tion, can  make  an  assignment  of  his  or  its 
property  for  the  payment  of  his  or  its  debts, 
has  never  been  denied,  either  in  England  or 
in  this  country.  Indeed,  it  would  be  impos- 
sible to  predicate  fraud  on  such  an  assign- 
ment because  this  would  be  to  deny  a  debt- 
or the  right  to  do  what  the  law  enjoins  uiwd 
him  as  a  .duty,— the  right  to  pay  bis  Just 
debts.  In  the  performance  of  an  act  which 
the  law  and  justice  require  to  be  done,  no 
question  of  fraud  can  arise,  and  hence  sucb 
an  act  cannot  become  the  subject  of  contro- 
versy in  a  court  of  justice.  It  is  only  In 
cases  where  the  debtor  has  become  insolvent 
and  unable  to  pay  all  his  debts,  that  a  court 
of  equity  may  be  resorted  to  for  the  pnri>ose 
of  determining  whether  or  not  fraud  h&s 
been  perpetrated  upon  any  of  the  creditors. 
by  deed  of  assignment  or  otherwise;  and.  in 
a  case  of  this  character,  there  is  at  this  day 
no  doubt  that,  if  the  debtor  be  a  private 
person,  he  may  make  an  assignment  ot  aH 
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his  property  and  prefer  creditors.  Such  is 
the  rule  at  common  law;  and,  in  all  cases 
not  affected  by  insolvent  or  bankrupt  laws, 
or,  by  statutory  restrictions,  the  debtor  may 
make  such  preferences  as  he  pleases,  pro- 
vided the  transaction  be  bona  fide.  While 
the  existence  of  the  rule  has  been  deplored, 
and  its  policy  doubted  by  some  eminent  Ju- 
rists, still  it  has  become  so  firmly  established 
In  our  system  of  Jurisprudence  that  it  can- 
not now  be  overthrown  by  judicial  decision. 
Chancellor  Kent  said:  "As  we  have  no  bank- 
rupt system,  the  right  of  the  insolvent  to 
select  one  creditor,  and  to  exclude  another, 
is  applied  to  every  case,  and  the  consequen- 
ces of  such  partial  payments  are  extensively 
felt  and  deeply  deplored.  Creditors  out  of 
view,  and  who  reside  abroad  or  at  a  dis- 
tance, are  usually  neglected.  This  checks 
confidence  in  dealing,  and  hurts  the  credit 
and  character  of  the  country.  These  par- 
tial assignments  ore,  no  doubt,  founded,  in 
certain  cases,  upon  meritorious  considera- 
tions; yet  the  temptation  leads  strongly  to 
abuse,  and  to  the  indulgence  of  improper  mo- 
tives."    Riggs  V.  Murray,  2  Johns.  Ch.  5C5. 

The  Justness  of  these  criticisms  of  the  rule, 
made  by  that  eminent  jurist,  can  hardly  be 
controverted;  -for,  while  there  are  doubtless 
cases  where  preferences  are  meritorious,  and 
are  called  for  by  considerations  of  gratitude 
and  benevolence,  there  are  also  cases,  as  ex- 
perience has  shown,  where  the  preferences 
have  been  given  to  creditors  who  lent  but  a 
delusive  credit,  under  a  well-grounded  confi- 
dence that,  in  case  of  failure,  they  would  have 
perfect  indemnity  in  priority  of  payment. 
It  frequently  happens  that  the  prefen-ed 
creditor  is  the  one  who  has  been  the  means 
of  decoying  the  real  business  creditor,  who, 
in  honest  confidence,  parted  with  bis  money 
and  property,  and  of  making  him  the  victim. 
Sometimes,  in  order  to  prevent  a  disturbance, 
the  Influential  creditor  may  be  preferred, 
while  the  absent,  or  poor,  or  the  one  who  has 
not  the  means  or  inclination  to  engage  in  liti- 
gation, is  left  without  any  protection,  and 
with  no  possibility  of  recovering  what  is 
justly  due  him.  While,  however,  the  rule  is 
susceptible  of  abuse,  and  capable  of  being 
used  as  an  instrument  to  perpetrate  fraud, 
and  while  its  policy  may  be  questioned,  still 
its  legality  cannot  be  doubted.  The  rule  Is 
absplute  and  impregnable,  except  by  legisla- 
tive enactment.  In  the  absence  of  statutory 
restrictions,  an  insolvent  individual  debtoi- 
may  assign  all  his  property  for  the  payment 
of  the  claims  of  one  creditor  or  class  of  cred- 
itors, to  the  exclusion  of  all  others,  and  the 
principle  upon  which  he  makes  distribution  is 
immaterial,  provided  the  whole  of  his  prop- 
erty be  assigned  for  the  payment  of  his  just 
liabilities,  and  the  assignment  be  not  made 
for  the  purpose  of  placing  his  property  be- 
j'ond  the  reach  of  bis  creditors,  or  for  the 
benefit  of  the  Insolvent  himself.  If  the  as- 
signment be  made  for  the  sole  purpose  of  the 
payment  of  the  Just  debts  of  the  assignor. 


neither  law  nor  equity  will  inquire  what  mo- 
tives or  reasons  actuated  preferences;  but,  if 
the  assignor  departs  from  an  unequivocal  de- 
votion of  his  property  to  the  payment  of  his 
debts,  the  assignment  will  be  viewed  with 
distrust.  Whether  the  right  to  prefer  was 
originally  sustained  in  part  upon  the  supposi- 
tion that,  in  most  cases,  proper  and  just 
grounds  for  preference  did  exist,  and  ought 
to  he  duly  regarded  by  the  debtor,  or  whether 
the  rule  was  founded  on  the  absolute  domin- 
ion and  ownership  which  every  person  has 
over  his  property,  is  not  now  necessary  to  in- 
quire, because  the  right  exists.  Mr.  Justice 
Sutherland,  in  Grover  v.  Wakeman,  11  Wend. 
187,  said:  "It  is  now  too  late  to  agitate  the 
question  whether  those  assignments,  either 
partial  or  general,  are  sustained  by  consid- 
erations of  true  wisdom  and  policy.  Reflect- 
ing men  have  differed  upon  that  subject,  but 
the  better  opinion  seems  to  be  that,  in  the 
absence  of  a  general  bankrupt  system,  the 
Interests  of  a  commercial  community  require 
that  they  should  be  sustained."  This  doc- 
trine having  become  a  part  of  our  system  of 
laws,  all  that  the  courts  are  now  required  to 
do  is  to  see  that  these  assignments  fairly  ap- 
propriate all  of  the  insolvent's  property,  or 
that  portion  which  he  assigns,  to  the  pay- 
ment -of  his  Just  debts.  Such  is  the  settled 
law  as  to  assignments,  both  in  England  and 
In  this  country,  except  where  affected  by  in- 
solvent or  bankrupt  laws;  and,  in  order  that 
a  creditor  may  succeed  in  having  such  an  as- 
signment declared  void,  he  must  not  only 
show  that  it  hinders  and  delays  creditors  in 
the  collection  of  their  claims,  but  he  must  al> 
so  show,  by  proper  averment  and  proof,  that 
it  is  fraudulent.  Small  v.  Oudley,  2  P.  Wms. 
427;  Pickstock  v.  Lyster,  3  Maule  &  S.  371, 
16  Rev.  Eng.  Rep.  300;  Halsey  v.  Fairbanks, 
4  Mason,  206,  Fed.  Cas.  No.  5,964;  Cock  v. 
Goodfellow,  10  Mod.  489;  Meux  v.  Howell, 
4  East,  1;  Murray  v.  Riggs,  15  Johns.  571; 
Mackle  v.  Cairns,  6  Cow.  547;  McMenomy  v, 
Ferrers,  3  Johns;  71;  Hatch  v.  Smith,  5 
Mass.  42;  Livingston  v.  Bell,  3  Watts,  108; 
Hower  v.  Geesaman.  17  Serg.  &  R.  251;  Hast- 
ings V.  Baldwin,  17  Mass.  551;  Brashear  v. 
West,  7  Pet  608;  Gould  v.  Railway  Co.,  52 
Fed.  680. 

A  private  person  thus  having  the  right,  at 
common  law,  to  assign  all  his  property  for 
the  payment  of  his  debts,  and  to  prefer  one 
or  more  creditors  over  others,  it  becomes  im- 
portant to  inquire  into  the  nature  and  powers 
of  coriwratlons,  to  ascertain  whether  or  not 
they  have  the  same  right.  A  corporation  is 
defined  by  Bouvier  as  "a  body,  consisting  of 
one  or  more  natural  persons,  established  by 
law,  usually  for  some  specific  purpose,  and 
continued  by  a  succession  of  members."  It 
is  an  aggregation  of  individuals,  so  united  by 
operation  of  law  as  to  form  but  one  person,— 
artificial,  iuvisible,  intangible,  it  is  true,  but 
nevertheless  a  distinct  entity,  and  endowed 
with  the  power  of  succession.  It  possesses 
the  property  of  legal  immortality,  and  thi» 
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constttnteB  Its  piiDcipal  ntUlty,  because  Its 
existence  may  thereby  be  prolonged  beyond 
the  term  of  a  natural  life,  and  its  rights  and 
immunities  preserved,  which  otherwise,  upon 
the  death  of  an  Individual,  would  become  lost 
and  extinct.  As  one  person,  those  compos- 
ing the  corporation  have  but  one  will,  and 
this  Is  collected  by  the  sense  of  a  majority  of 
the  individuals.  This  will,  so  collected,  di- 
rects and  controls  as  absolutely  as  does  the 
will  of  a  private  iterson.  The  Individual  is  a 
person  endowed  with  attributes  through  the 
Creator  of  all  things.  A  corporation  is  a  per- 
son with  attributes  conferred  upon  It  by  law. 
Sir  William  Blackstone,  in  his  Commentaries 
on  the  Laws  of  England  (1  Bl.  Comm.  123), 
says:  "Persons,  also,  are  divided  by  the  law 
into  either  natuial  persons  or  artlflcial.  Nat- 
ural persons  are  such  as  the  God  of  nature 

'  formed  us.  Artificial  are  such  as  are  created 
by  human  laws  for. the  purposes  of  society 
and  government,  which  are  called  'corpora- 
tions' or  'bodies  politic.'"  The  natural  pw- 
son  has  such  powers  and  rights  as  are  con- 
ferred upon  him  by  nature,  except  as  restrict- 
ed by  human  laws  for  the  good  of  society. 
The  artificial  person,  or  corporation,  has  such 
powers  and  rights  as  are  conferred  upon  it 
by  the  law  of  its  creation,  and  such  as  are 
incidental  and  necessary  to  its  corporate  ex- 
istence. Both  the  natural  and  artificial  per- 
sonages act  In  an  Individual  capacity. 
Among  the  most  Important  attributes  of  a 
natural  person  are  his  absolute  dominion 
over  his  property  and  bis  right  of  disposi- 
tion, and  the  same  may  be  said  of  a  corpo- 
ration aggregate  as  to  Its  corporate  property. 
It  has  the  right  to  contract  and  be  contracted 
with,  to  sue  and  be  sued,  to  implead  and  be 
Impleaded,  the  same  as  a  natural  person; 
and  It  has  the  right  to  do  all  other  acts  in  re- 
gard to  its  property  that  a  natural  person 
may  do  In  regard  to  his.  1  Bl.  Comm.  475. 
Through  its  agents  it  can  purchase  and  alien- 
ate property,  as  provided  by  its  charter,  for 

'  the  purposes  and  objects  of  its  creation;  and 
a  person  can  deal  with  it,  respecting  its  cor- 
porate property,  the  same  as  with  an  indi- 
vidual owner,  and  without  any  more  danger 
of  being  held  to  have  received  property  into 
his  possession  burdened  with  a  direct  trust 
or  lien.  Being,  then,  a  creature  of  statute, 
and  having  conferred  upon  it  Its  Individuali- 
ty by  law,  which  has  endowed  it  with  a  legal 
existence,  independent  of  that  of  all  its  mem- 
bers, and  having  the  same  dominion  over  Its 
property,  with  the  same  right  of  disposition 
as  a  private  person  has  over  his,  it  would 
seem,  upon  principle,  that  a  corporation 
would  have  the  same  right  to  dispose  of  Its 
corporate  property  by  deed  of  assignment  as 
a  private  person  has  to  dispose  of  bis  by  such 
deed.  It  Is  true  that  a  corporation  must 
transact  all  its  business  through  agents, 
while  an  individual  may  transact  his  through 
agents  or  not,  as  he  pleases;  but  this  differ- 
ence afCects  no  right  or  title  in  property.  The 
title  of  the  corporation  to  its  property  ia  as 


absolute  aa  that  of  an  individual  Is  to  hla, 
and  as  to  its  individuality  a  corporation 
stands  on  an  equal  footing  with  an  Individ- 
ual. Why,  then,  in  the  absence  of  banlumpt 
and  insolvent  laws,  deny  to  a  corporation  the 
equal  benefit  of  the  I'ule  of  the  common  law 
respecting  insolvent  debtors?  Where  the 
same  individuality  and  the  same  dominion 
over  property  exists,  there,  upon  principle, 
the  same  right  of  disposition  ought  to  exist 
The  reason  of  the  rule  applies  with  as  much 
force  in  the  one  case  as  in  the  other.  Nor 
has  such  reason,  whether  sound  or  not,  ceas- 
ed to  exist;  for  it  Is  Just  the  same  now  as 
it  was  from  time  immemorial,  and  therefore 
the  principle,  "Cessante  ratlone  legis,  cessat 
et  lex  ipsa,"  does  not  apply.  But,  if  it  did,  it 
would  apply  in  the  case  of  a  corporation  with 
no  greater  force  than  In  that  of  an  individ- 
ual debtor.  So  the  fact  that  the  rule  is  sub- 
ject to  abuse,  and  may  become  an  Instru- 
ment of  fraud,  is  no  more  potent  in  the  one 
case  than  in  the  other.  Likewise  as  to  the 
reasons  which  may  be  urged  against  the 
soundness  of  the  rule.  While  a  corporation 
can  only  act  through  its  agents  or  officers, 
who  act  in  a  fiduciary  capacity  respecting  its 
property  which  they  hold  in  their  hands,  and 
are  liable  for  fraud  in  respect  to  it,  and  some- 
times for  mere  mismanagement,  still  the  cor- 
poration is  simply  a  debtor,  as  between  itself 
and  its  creditors,  and  it  holds  its  property 
subject  to  a  lien  in  favor  of  the  latter,  or  In 
trust.  In  no  other  sense  than  does  an  indi- 
vidual debtor.  This  Is,  doubtless,  the  general 
rule,  and  there  appears  to  be  nothing  In  the 
case  at  bar  which  makes  it  an  exception 
thereto.  There  was  no  preference  given  to 
any  of  the  ofilcers  or  agents  of  the  corpora- 
tion. It  is  simply  an  assignment  of  all  of 
the  debtor's  property  for  the  payment  of  Just 
debts.  This  being  so,  neither  the  Insolvency 
of  the  defendant  corporation  nor  the  execu- 
tion of  the  deed  of  assignment  with  prefer- 
ences had  the  effect  of  charging  the  property 
of  the  insolvent  corporation  with  a  direct 
trust  In  favor  of  the  appellant,  or  of  giving 
a  simple  contract  creditor  like  the  appellant 
a  lien  thereon. 

The  doctrine  that  an  Insolvent  corporation 
may  make  an  assignment  of  ail  its  property 
for  the  purpose  of  paying  Its  just  debts,  and 
prefer  one  creditor  or  class  of  creditors  over 
others,  the  same  as  It  might  do  if  it  were 
a  natural,  instead  of  an  artlflciol,  person, 
when  none  of  its  officers  or  agents  are  pre- 
ferred, must,  in  the  absence  of  charter  and 
statutory  provision  to  the  contrary,  be  re- 
garded as  the  siettled  law  of  this  country, 
and,  like  the  rule  in  the  case  of  an  hidlvidu- 
al  debtor,  has  been  so  thoroughly  incorpo- 
rated in  our  system  of  Jurisprudence  that  it 
cannot  be  overthrown,  except  by  legislative 
enactment.  It  appears  that  the  earliest  case 
In  which  this  question  was  raised  in  this 
country  was  that  of  Catlln  ▼.  Bank,  6  Conn. 
233,  where  it  was  decided  in  the  affirmative, 
In  182C,  by  the  supreme  court  at  errors  of 
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Connecticut.    In  that  case  the  right  to  pre- 
fer bad  been  exercised  by  the  bank  in  favor 
o(  a  particular  creditor,  and  it  was  attempt- 
ed to  establish  a   distinction   between   the 
creditor  of  an  insolvent  corporation  and  that 
of  an  individual  respecting  the  right  of  alien- 
ation in  general,  and  it  was  contended  that 
when  a  corporation  became  insolvent  Its  offi- 
cers or  agents  became  trustees  for  the  cred- 
itors, and  that  the  creditors  were  entitled  to 
be  paid  out  of  the  trust  fund  equally  and  rat- 
ably.     These    propositions    were   overruled, 
the  court  maintaining  that  no  distinction  re- 
specting the  general  power  of  disposition  of 
their  property  existed  between  a  corporation 
and  nn  individual.     Mr.  Chief  Justice  Hos- 
mer,  delivering  the  opinion  of  the  court,  said: 
"Where  no  legal  Hen  has  been  obtained,  it  is 
a  reasonable  supposition  that  the  relation  of 
creditor  and  debtor  must  in  all  cases  infer 
the  same  consequences,  and  that  where  the 
same  mischief  exists  there  is  the  same  law. 
The  cases  of  an  Individual  and  of  a  corpora- 
tion in  the  matter  under  discussion,  it  ap- 
pears to  me,  are  not  merely  analogous,  but 
identical;    and  1  discern  no  reason  for  the 
slightest  difference   between  them.     There 
exists  no  doubt  that  there  have  been  many 
Instances  of  actually  insolvent  corporations 
where  certain  creditors  have  been  preferred 
to  others;  and  the  perfect  silence,  until  now, 
on  the  subject  of  this  fancied  diversity,  is 
powerful  to  show  what  has  been  the  univer- 
sal opinion."     The  same  doctrine  was  also 
sanctioned,  in  1834,  by  the  court  of  appeals 
of   Maryland    (State    v.    President,    etc.,    of 
Bank  of  Maryland,  6  Gill  &  J.  205),  where  it 
was  held  that  an  Individual  debtor  In  falling 
circumstances  might  prefer  one  creditor  over 
another  by  a  transfer  of  his  property  made 
in  good  faith,  and  that  a  corporation  might 
do  the  same.     Mr.  Chief  Justice  Buchanan, 
speaking  for  the  court,  observes:  "No  satls- 
factoo'  reason  has  been  advanced,  and  none 
l8  perceived,  why  a  corporation  In  falling  cir- 
cumstances, unless  restrained  by  some  ex- 
press provision  in  the  charter  of  incorpora- 
tion, which  is  not  the  case  here,  may  not  as- 
sign its  property  to  trustees,  for  the  benefit 
of  either  preferred  creditors  or  of  all  Its  cred- 
jtors  equally,  as  well  as  an  Individual  In  In- 
solvent circumstances;  the  same  relation  of 
debtor  and  creditor  subsisting  in  one  case 
as  in  the  other."     So,  in  Pennsylvania,  in 
1843,  It  was  expressly  held  by  the  supreme 
court  of  that  state,  in  Dana  v.  Bank,  5  Watts 
He  S.  223,  that  a  bank  or  other  corporation 
had  the  power  to  make  an  assignment  for 
the  benefit  of  preferred  creditors.    Mr.  Jus- 
tice Kennedy,  delivering  the  opinion  of  the 
cohrt,  said:  "In  this  case,  although  there  are 
^ome  restrictions  placed  on  the  bank  by  the 
act  establishing  it,  yet  it  cannot  be  pretend- 
ed, or,  at  most,  cannot  be  shown,  that  the 
bank,  or  its  president  and  directors,  are  ei- 
ther expressly  or  impliedly  restrained  from 
giving,  directly  or  Indirectly,  preferences  to 
some  of  Its  creditors  over  others;    and,  not 
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being  restrained  In  this  respect  by  this  or 
any  other  act,  it  must  be  deemed  to  have 
the  same  power  to  make  a  distinction  be- 
tween its  creditors,  and  to  give  preferences 
to  some  of  them  over  others,  that  any  nat- 
ural person  has." 

This  doctrine  has  since  been  maintained 
by  the  decided  weight  of  Judicial  decisions, 
but  few  cases  comparatively  having  denied 
to  insolvent  corporations  the  same  right  to 
prefer  which  an  insolvent  Individual  has. 
Oenerally  corporations  have  been  held  to 
have  the  same  dominion  over  corporate  prop- 
erty, the  same  interest  therein,  and  the  same 
right  of  disposition  thereof,  as  an  individual 
has  concerning  his  property.  In  Graham  v. 
Railroad  Co.,  102  U.  S.  148,  Mr.  Justice  Brad- 
ley, delivering  the  opinion  of  the  court,  said: 
"It  Is  contended,  however,  by  the  appellant, 
that  a  corporation  debtor  does  not  stand  on 
the  same  footing  as  an  individual  debtor; 
that,  while  the  latter  has  supreme  dominion 
over  his  own  property,  a  corporation  is  a 
mere  trustee,  holding  its  property  for  the 
benefit  of  its  stockhcdders  and  creditors;  and 
that,  if  It  fail  to  pursue  its  rights  against 
third  persons,  whether  arising  out  of  fraud 
or  otherwise,  it  Is  a  breach  of  trust,  and 
creditors  may  come  Into  equity  to  compel  an 
enforcement  of  the  corporate  duty.  This,  as 
we  understand,  is  the  substance  of  the  posi- 
tion taken.  We  do  not  concur  In  this  view. 
It  is  at  war  with  the  notions  which  we  de- 
rive from  the  English  law  with  regard  to  the 
nature  of  corporate  bodies.  A  corporation  Is 
a  distinct  entity.  Its  aflfairs  are  necessarily 
managed  by  officers  and  agents,  it  is  true; 
but  in  law  it  is  as  distinct  a  being  as  an  in- 
dividual is,  and  is  entitled  to  hold  property 
(If  not  contrary  to  Its  charter)  as  absolutely 
08  an  Individual  can  hold  It  Its  estate  Is  the 
same;  Its  Interest  is  the  same;  its  possession 
Is  the  same."  In  Gould  v.  Railway  Co.,  52 
Fed.  680,  It  Is  said:  "A  good  many  courts 
have  from  time  to  time  inveighed  against 
.the  rule  of  the  common  law  which  allows  a 
debtor  to  make  preferences  among  his  cred- 
itors, but  the  rule  Is  too  firmly  Imbedded  In 
our  system  of  jurisprudence  to  be  overthrown 
by  judicial  decision,  and  it  can  no  more  be 
overthrown  by  the  courts  In  Its  application  to 
corporations  than  to  individuals."  The  su- 
preme court  of  Illinois,  in  Reichwald  v.  Ho- 
tel Co.,  106  III.  439,  speaking  through  Mr. 
Justice  Sheldon,  observes:  "An  individual 
may  turn  out  part  or  the  whole  of  his  proper- 
ty in  payment  of  his  debts,  and  In  so  doing 
may  prefer  creditors.  We  do  not  see  why 
this  corporation  might  not  do  the  same,  and 
that  through  the  action  of  Its  board  of  di- 
rectors." So,  in  Wilkinson  v.  Bauerle,  41  N. 
J.  Eq.  635,  7  AU.  514,  It  was  said:  "Both 
reason  and  authority  establish  the  proposi- 
tion that  a  corporation  may  sell  and  transfer 
its  property,  and  may  prefer  its  creditors,  un- 
less such  conduct  is  prohibited  by  law."  In 
Bank  of  Montreal  v.  J.  E.  Potts  Salt  &  Lum- 
ber Co.,  90  Mich.  345,  51  N.  W.  512,   the 
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same  doctrine  is  maintained  by  Mr.  Justice 
Montgomery,  who,  In  the  course  of  an  (pin- 
ion concurred  In  by  the  other  justices,  says: 
"The  rule  in  this  state  has,  we  think,  been 
established,  since  the  case  of  Town  v.  Bank, 
2  Doug.  (Mich.)  530,  that  a  corporation  may, 
in  the  absence  of  legislatire  restriction,  deal 
with  its  property  precisely  as  aa  indlTldual 
may,  and  may  prefer  one  creditor  over  an- 
other, and  hence  that  the  assets  do  not  be- 
come a  trust  fund,  for  pro  rata  distribution 
among  all  Its  creditors,  until  such  time  as 
steps  are  taken  under  the  winding-up  act" 
2  Kent,  Oomm.  281,  315,  and  note  g;  Burrill, 
Assignm.  (6th  Ed.)  §  45;  2  Cook,  Stock, 
Stockh.  &  Corp.  Law,  S  601;  2  Mor.  Prlv. 
Corp.  §  802;  Ang.  &  A.  Corp.  pp.  155,  156; 
HolUns  V.  Iron  Co..  150  U.  S.  371,  14  Sup.  Ct. 
127;  Steel  Co.  v.  O'Donnell,  150  111.  624,  41 
N.  E.  185;  Ahl  v.  Rhoads,  84  Pa.  St.  319; 
Coats  V.  Donnell,  94  X.  Y.  168;  Sargent  v. 
Webster,  13  Mete.  (Mass.)  497;  Palrpoint 
Manuf 'g  Co.  v.  Philadelphia  Optical  &  Watch 
Co.,  161  Pa.  St.  17,  28  AO.  1008;  Smith  v. 
Skeary,  47  Conn.  47;  Ex  parte  Conway,  4 
Ark.  302;  Warner  v.  Mower,  11  Vt.  385; 
Dabney,  Morgan  &  Co.  v.  Bank  of  State  of 
South  Carolina,  3  S.  C.  124;  Pyles  v.  Furni- 
ture Co.  (W.  Va.)  2  S.  E.  909;  Hopkins  v. 
Turnpike  Co.,  4  Humph.  403;  Rollins  v.  Car- 
riage Co.  (Iowa)  45  N.  W.  1037;  Blalock  t. 
Manufacturing  Co.  (N.  C.)  14  S.  E.  501; 
Ringo  V.  Blscoe,  13  Ark.  563;  Arthur  v. 
Bank,  9  Smedes  &  M.  394;  Allis  v.  Jones,  45 
Fed.  148;  Schroeder  v.  Mason,  25  Mo.  App. 
190;  Haxtum  v.  Bishop,  3  Wend.  13;  Bank 
y.  Whittle,  78  Va.  737;  People  v.  President, 
«tc.,  of  College  of  California,  38  Cal.  166; 
Breene  v.  Bank,  11  Colo.  97,  ,17  Pac.  289; 
Lyons-Thomas  Hardware  Co.  v.  Perry  Stove 
Manuf'g  Co.  (Tex.  Sup.)  22  Lawy.  Rep.  Ann. 
802,  note;  s.  c.  24  S.  W.  16;  Llppincott  v. 
Carriage  Co.,  25  Fed.  577;  Conover  v.  Hull 
(Wash.)  45  Am.  St.  Rep.  826,  note;  s.  c.  39 
Pac.  166;  Pyles  v.  Furniture  Co.,  30  W.  Va. 
123,  2  S.  E.  909;  Paper  Co.  v.  Robblns,  151. 
IlL  588,  38  N.  E.  153;  Revere  v.  Copper  Co., 
15  Pick.  351. 

Counsel  for  the  appellant,  however,  insists 
that,  when  a  corporation  has  become  insol- 
vent, and  ceased  to  carry  on  its  business,  its 
property  and  assets  constitute  a  trust  fund 
for  the  equal  benefit  of  all  its  corporate  cred- 
itors, and  that  the  directors  become  trustees 
for  all  the  creditors,  and  hence  have  no  pow- 
er to  make  preferences  among  them.  It  is 
true  that  courts  of  high  character  have  made 
the  general  statement  that  the  assets  of  an 
insolvent  corporation  constitute  a  trust  fund 
for  the  benefit  of  Its  creditors,  and  In  a  few 
of  the  states  the  courts  have  based  their  de- 
cisions upon  these  general  statements,  and 
reasoned  thence  that  managers  or  directors 
of  an  insolvent  corporation  had  no  power  to 
dispose  of  the  corporate  property  by  deed  of 
assignment  with  preferences,  or  otherwise 
than  for  the  equal  benefit  of  all  the  creditors 
by  a  pro  rata  distribution  among  them.    We 


are  not  aware,  however,  that  any  of  the 
courts,  using  the  general  statement  above 
referred  to,  have  ever  declared  that  the  a.<>- 
sets  of  an  Insolvent  corporation  must  be 
held  and  treated  as  a  fund  In  trust  for  the 
equal  benefit  of  all  its  creditors,  or  that  it 
must  be  distributed  pari  passu.  The  leading 
case  in  which  the  language  referred  to  was 
used  is  said  to  be  Wood  v.  Dummer,  3  Ma- 
son, 308,  Fed.  Cas.  No.  17,944,  where  Mr.  Jus- 
tice Story  stated  it  In  these  words:  "The 
charters  of  our  bank  make  the  capital  stock 
a  trust  fund  for  the  payment  of  all  the  debts 
of  the  corporation.  The  bill  holders  and  oth- 
er creditors  have  the  first  claims  upon  It, 
and  the  stockholders  have  no  rights  until  all 
the  other  creditors  are  satisfied."  Other  em- 
inent jurists  have  occasionally  used  similar 
language,  but  this  does  not  necessarily  im- 
port that  the  assets  of  a  corporation  consti- 
tute a  trust  fund  which  requires  distribution 
equally  and  ratably  among  the  creditors. 
From  the  general  character  of  the  language, 
it  is  apprehended  that  it  might  be  satined 
by  an  appropriation  of  all  the  assets  to  cer- 
tain just  and  honest  claims,  even  though  oth- 
ers equally  meritorious  would  remain  un- 
provided for.  On  principle,  this  doctrine 
ought  to  apply  with  equal  force  to  an  In- 
solvent partnership  or  an  Individual;  for, 
strictly  speaking,  a  corporation  holds  its  as- 
sets in  trust  for  its  creditors  in  no  other 
sense  than  does  a  partnership  or  an  Indi- 
vidual debtor.  If  either  one  of  them  under- 
takes to  defraud  creditors,  by  withdrawing  its 
or  his  assets  from  their  reach,  the  law  af- 
fords a  proper  remedy  to  frustrate  such  dis- 
honest purpose.  In  any  such  case,  however, 
each  creditor  is  at  liberty,  by  superior  dili- 
gence, to  receive  payment  in  full  for  his 
claim,  or  to  create  a  lien  in  his  favor  to  the 
extent  thereof,  regardless  of  whether  there 
will  be  any  assets  remainhig  to  satisfy  the 
claims  of  other  creditors;  and  this  can  only 
be  80  because  no  direct  trust  or  specific  lien 
previously  existed  in  favor  of  either  him  or 
them,  for,  if  a  direct  trust  existed  immedi- 
ately upon  insolvency,  which  biurdened  the 
assets  with  a  lien  in  favor  of  all  the  cred- 
itors alike,  then  legal  proceedings  to  <»«ate 
the  same  would  be  useless.  Doubtless,  tb« 
assets  of  a  corporation  constitute.  In  a  cer- 
tain sense,  a  trust  fund  for  the  payment  of 
Its  debts,  in  the  sense  that  they  cannot  be 
appropriated  for  any  purpose  foreign  to  its 
legitimate  business,  or  distributed  among  its 
oflicers  or  stockholders,  until  all  its  debts 
are  paid.  This  Implies  that  creditors  bare 
an  equitable  right  which  may  be  enforced, 
when  the  assets  have  been  taken  into  po«^ 
session  by  a  court  of  equity  in  a  proper  pro- 
ceedlng,  at  the  Instance  of  a  proper  party. 
Until  such  proceeding  it  is  difficult  to  see 
how  the  assets  can  be  burdened  with  a  spe- 
cific lien  or  direct  trust,  except  in  case  of  a 
valid  judgment  or  record  lien  created  by  th*» 
parties.  And  such  is,  substantially,  the  lim- 
itation which  the  "trust-fund  doctrine"  has 
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received  by  the  supreme  court  of  tlie  United 
States.     In  Fogg  v.  Blair,  133  U.  S.  534,  10 
Sup.  Ct.  338,  Mr.  Justice  Field,  speaking  for 
the  court,  says:     "We  do  not  question  the 
general  doctrine,  Invoked  by  the  appellant, 
that  the  property  of  a  railroad  company  is  a 
trust  fund  for  the  payment  of  Its  debts,  but 
do  not  perceive  any  place  for  Its  application 
here.    That  doctrine   only  means   that  the 
property  must  first  be  appropriated  to  the 
payment  of  the  debts  of  the  company  before 
any  portion  of  It  can  be  distributed  to  the 
stockholders.     It  does   not  mean  that  the 
property  Is  so  affected  by  the  indebtedness 
of  the  company  that  it  cannot  be  sold,  trans- 
ferred, or  mortgaged  to  bona  fide  purchasers 
for  a  valuable  consideration,  except  subject 
to  the  liability  of  being  appropriated  to  pay 
that  Indebtedness.     Such  a  doctrine  has  no 
existence.     The  cases  of  Curran  v.  State  of 
Arkansas,  15  How.  301,  307,  and  Wood  v. 
Dummer.  3  Mason,  308,  Fed.  Cas.  No.  17,944, 
give   no   countenance    to    anything    of   the 
kind."    So,  in  HolUns  v.  Iron  Co.,  150  U.  S. 
371,  14  Sup.  Ot.  127,  Mr.  Justice  Brewer,  de- 
livering the  opinion  of  the  court,  after  dis- 
cussing the  trust-fund  theory  as  applied  to 
corporations,  said:     "The  same  Idea  of  equi- 
table lien  and  trust  exists  to  some  extent  In 
the  case   of   partnership   property.     When- 
ever, a  partnership   becoming  Insolvent,   a 
court  of  equity  takes  possession  of  its  prop- 
erty, it  recognizes  the  fact  that.  In  equity, 
the  partnership  creditors  have  a  right  to  pay- 
ment out  of  those  funds  In  preference  to  in- 
dividual creditors,  as  well  as  superior  to  any 
claims  of  the  partners  themselves;    and  the 
partnership  property  is  therefore  sometimes 
said,  not  inaptly,  to  be  held  in  trust  for  the 
partnership  creditors,  or  that  they  have  an 
equitable  lien  on  such  property.     Yet  all  that 
Is  meant  by  such  expressions  is  the  exist- 
ence of  an  equitable  right  which  will  be  en- 
forced whenever  a  court  of  equity,  at  the 
instance  of  a  proper  party  and  In  a  proper 
proceeding,  has  taken  possession  of  the  as- 
sets.    It  is  never  understood  that  there  Is  a 
specific  lien  or  a  direct  trust.    A  party  may 
deal    with  a   corporation   in   respect  to   its 
property  in  the  same  maner  as  with  an  indi- 
vidual owner,  and  with  no  greater  danger 
of  being  held  to  have  received  into  his  pos- 
session property  burdened  with  a  trust  or 
Hen."     Hawkins  v.  Glenn,  131  U.  S.  319,  9 
Sup.  Ct.  739;    Railway  Co.  v.  Ham,  114  U, 
S.  5»4,  5  Sup.  Ct.  1081;    Peters  v.  Bain,  133 
U.  S.  670,  10  Sup.  Ct.  354;   Graham  v.  Rail- 
road Co.,  102  V.  S.  148;    Richardson's  Ex'r 
T.  Green,  133  U.  S.  30,  10  Sup.  Ct.  280. 

The  case  of  Purifier  Co.  v.  McGroarty, 
13G  U.  S.  237, 10  Sup.  Ct  1017,  cited  by  coun- 
sel for  the  appellant  to  sustain  its  contention 
that  a  corporation  has  no  power  to  prefer 
creditors,  does  not  express  the  views  of  the 
supreme  court  of  the  United  States  on  that 
subject.  It  merely  follows  the  decision  of 
the  supreme  court  of  Ohio  in  Rouse  v.  Bank, 
40  Ohio  St.  493,  22  N.  E.  293,  as  to  the  rights 


of  the  creditors  of  corporations  existing  and 
carrying  on  business  within  that  state.  Re- 
ferring to  that  case,  Mr.  Justice  Gray,  who 
delivered  the  opinion  of  the  court,  said: 
"That  decision,  it  is  true,  proceeded  in  part 
upon  a  theory  that  the  property  of  an  in- 
solvent corporation  is  a  trust  fund  for  its 
creditors  In  a  wider  and  more  general  sense 
than  could  be  maintained  upon  general  prin- 
ciples of  equity  jurisprudence."  Under  the 
Ohio  statutes  all  assignments,  made  by  a 
person,  partnership,  or  corporation.  In  trust 
to  a  trustee,  in  contemplation  of  Insolvency, 
with  the  intent  to  prefer  one  or  more  cred- 
itors, inured  "to  the  equal  benefit  of  all- 
creditors  In  proportion  to  the  amount  of  their 
respective  claims."  Rev.  St  Ohio  1880,  §§ 
6335,  6343.  Under  these  statutes  the  su- 
preme court  of  the  United  States  held  with 
the  supreme  court  of  Ohio.  The  reasoning 
of  the  latter  court,  while  based  in  part  on 
the  constitution  and  laws  of  that  state,  is 
such,  however,  as  to  compel  the  Inference  that 
the  decision  was  fairly  made  on  the  doc- 
trine that  any  preference  by  an  Insolvent 
corporation  which  has  ceased  to  transact 
business  is  unlawful.  So,  In  the  case  of  Ly- 
ons-Thomas Hardware  Co.  v.  Perry  Stove 
Manuf'g  Co.,  86  Tex.  145,  24  S.  W.  16. 
While,  in  the  decision,  considerable  reliance 
was  placed  upon  the  statutes  of  that  state, 
still  the  argument  of  the  court,  which  result- 
ed In  the  denial  of  the  right  of  giving  pref- 
erence by  an  Insolvent  corporation,  induces 
the  conviction  that  such  denial  would  have 
followed  had  the  statute,  which,  in  the  opin- 
ion of  the  court,  applied  to  the  case,  and 
strengthened  their  argument  against  such 
preferences,  never  existed.  Whether  or  not 
the  reasoning  of  these  cases  Is  sound,  they 
cannot  be  regarded  as  of  much  weight  in  this 
state,  where  the  question  Is  not  affected  by 
statute.  Likewise,  in  Wisconsin,  the  stat- 
utes are  entirely  different  from  ours,  and 
therefore  the  cases  cited  from  that  state  are 
entitled  to  but  little  weight  In  determining 
the  question  In  this  state. 

Our  attention  is  also  directed  to  the  case 
of  Robins  V.  Embry,  1  Smedes  &  M.  Ch.  207. 
That  case  was  decided  by  the  superior  court 
of  chancery  of  Mississippi  in  1843,  and  the 
doctrine  that  an  insolvent  corporation  may 
prefer  creditors  was  vigorously  assailed  by 
Chancellor  Buckner,  who,  in  one  of  the 
ablest.  If  not  the  ablest,  opinion  which  has 
yet  been  written  against  the  right  to  prefer 
by  a  corporation,  combated  the  views  of  Mr. 
Chief  Justice  Hosmer  In  CatUn  v.  Bank, 
above  cited,  and  held  it  to  be  deducible  from 
principle,  adjudged  cases,  and  legal  analogy 
that  the  assets  of  a  corporate  bank  constitute 
a  trust  fund  primarily  for  the  equal  benefit 
of  its  creditors,  and  that  it  is  not  competent 
to  defeat  the  right  of  equality  by  an  assign- 
ment with  preferences.  The  chancellor  also 
held  that  the  rule  which  permitted  an  indi- 
vidual debtor  to  prefer  creditors  was  found- 
ed on  his  absolute  dominion  over  his  proper- 
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ty,  and  his  unrestricted  right  of  disposition, 
which,  be  contended,  a  corporation  did  not 
possess.  These  views,  however,  were  after- 
wards overruled,  in  the  case  of  Arthur  v. 
Bank,  supra,  by  the  high  court  of  errors  and 
appeals,  and  the  doctrine  settled  In  that  state 
that  a  corporation  may  prefer  one  creditor 
over  another.  The  Washington  cases  appear 
to  sustain  appellant's  contention  that  an  in- 
solvent corporation,  even  in  the  absence  of 
statutory  provision  on  the  subject,  cannot 
prefer  creditors,  and  that  its  assets  are  a 
trust  fund  for  the  equal  benefit  of  its  cred- 
itors; but  they  are  so  manifestly  against  the 
weight  of  authority  that  we  must  decline  to 
follow  them.  Other  cases  in  other  states 
have  denied  preferences  when  made  for  the 
benefit  of  oflScers  or  agents  of  the  corpora- 
tion, to  give  them,  by  reason  of  their  posi- 
tions, an  advantage  over  creditors,  and  where, 
by  statutory  enactment,  preferences  were 
prohibited;  but  such  cases  cannot  be  con- 
sidered as  authority  in  this  case,  where  the 
assignment  was  made  under  no  such  objec- 
tion or  prohibition.  With  these  cases  must 
be  classed  that  of  the  Noble  Mercantile  Co. 
V.  Mt  Pleasant  Equitable  Co-operative  Inst., 
12  Utah,  213,  42  Pac.  8<89,  where  the  court 
properly  held  that  the  directors  of  an  insol- 
vent corporation,  which  had  abandoned  the 
objects  for  which  it  was  created,  could  not 
prefer  themselves,  by  voluntary  deed  of  as- 
signment, over  other  creditors,  whose  claims 
were  equally  meritorious.  While  the  same 
question  here  discussed  was  there  argued  by 
counsel,  the  court  expressly  declined  to  pass 
upon  it,  because  it  was  not  necessary  to  a 
decision  in  that  case.  Such  cases  are  not  in 
point  here. 

Upon  careful  examination  of  adjudged 
cases,  as  well  as  upon  principle  and  analo- 
gy, and  in  the  absence  of  insolvent  laws  and 
statutory  restrictions,  we  feel  ourselves 
bound  to  hold  that  a  corporation.  In  this 
state,  has  the  same  power  to  prefer  creditors, 
by  deed  of  assignment  or  otherwise,  as  a  pri- 
vate debtor  has,  so  long  as  its  assets  have 
not  been  tal^en  into  possession  by  a  court  of 
equity,  in  a  proper  proceeding,  at  the  in- 
stance of  a  proper  party.  The  rule  In  the 
case  of  a  corporation,  the  same  as  in  that  of 
an  individual,  is  Impregnable,  except  by  leg- 
islative enactment.  This  also  appears  to  be 
In  harmony  with  the  English  rule,  for  there 
the  power  of  a  corporation  to  prefer  creditors 
seems  to  be  fully  established,  except  as  re- 
stricted by  statute.  In  re  Wincham  Ship 
Building,  Boiler  &  Salt  Co.,  9  Ch.  Dlv.  322; 
Wlllmott  V.  Celluloid  Co.,  34  Ch.  Dlv.  147. 
While  we  are  not  disposed  to  enlarge  the  rule 
60  as  to  Include  cases  not  strictly  within  its 
terms,  yet  where  it  is  applicable,  as  in  the 
case  at  bar,  it  must  be  regarded  and  upheld 
as  a  law  of  this  state  no  longer  open  to  ques- 
tion. Whether,  if  we  were  free  from  the  au- 
thority of  judicial  decisions,  we  would  enter- 
tain different  views  from  those  herein  ex- 
pressed, is  now  a  matter  of  no  concern.    It 


Is  but  for  us  to  declare  what  Is  the  law,  and, 
if  such  law  is  not  in  consonance  with  reason 
and  justice,  It  is  within  the  power  of  the 
legislature  to  malie  it  so.  A  court  ongbt 
not,  for  light  reasons,  to  assume  to  declare 
that  not  to  be  the  law  which  has  been  ac- 
cepted and  treated  as  the  law,  by  courts  as 
well  as  the  populace,  for  a  long  period  of 
time,— not  even  though  such  court  may  feel 
impelled  to  Inveigh  against  the  rule  as  not 
founded  In  the  soundest  reason  and  policy. 
Especially  is  this  so  when  such  law  has  be- 
come the  rule  of  practice  in  the  business 
world,  and  when  the  business  interests  of  the 
state  have  grown  up  under  it. 

The  contention  of  the  appellant  that  the  as- 
signment dissolved  the  corporation  is  not  ten- 
able. The  law  is  well  settled  that  a  mere 
transfer  of  the  corporate  property  of  a  cor- 
poration to  a  trustee,  for  the  purpose  of  pay- 
ing its  debts,  does  not  per  se  work  a  dissolu- 
tion, and  there  is  nothing  in  the  deed  of  as- 
signment in  this  case  which  would  produce 
such  a  result.  Manufactory  t.  Langdon,  24 
Pick.  49;  Town  v.  Bank,  2  Doug.  530;  Bmf- 
fett  V.  Railroad  Co.,  25  111.  310;  Pyles  v.  Fur- 
niture Co.  (W.  Va.)  2  S.  B.  900,  921;  Belcb- 
wald  V.  Hotel  Co.,  106  IlL  439;  Buell  ▼. 
Buckingham',  16  Iowa,  284. 

We  do  not  deem  it  necessary  to  discuss  any 
other  question  presented  in  this  case.  The 
judgment  of  the  court  below  is  affirmed. 

MINER,  J.,  concurs.  ZANE,  0.  J.,  concurs 
in  the  affirmance  of  the  judgment  appealed 
from,  but  not  in  all  the  propositions  of  law 
held  in  the  opinion. 


(16  Utali,  77) 

Ex  parte  HAYS. 

(Supreme  Court  of  Utah.     Jan.  15,  1897.) 

Habeas  C!oupu8— JcRismcrios— Ckihisai.  Law — 

Judgment— Vauditi. 

1.  Where  a  prisoner  convicted  of  the  crime 
of  murder  is  in  tie  custody  of  the  proper  officer, 
who  detains  him  under  a  warrant,  fair  and  reg- 
ular on  its  face,  issued  after  conviction  and 
judgment  by  a  court  of  record,  which  had  juris- 
diction of  the  person  and  subject-matter,  he 
will  not  be  discharged  on  habeas  corpus. 

2.  In  a  criminal  case,  where  the  district  coort 
has  jurisdiction  of  the  person  and  cause,  its 
judgment  is  binding  on  aii  the  world,  until  re- 
versed in  a  regular  way  by  appeal.  A  fortiori 
is  this  so  after  the  judgment  has  been  affirmed 
by  the  supreme  court.  Such  a  judgment  »• 
final,  and  pronounces  the  law  of  the  case:  and 
the  supreme  court  will  not,  upon  habeas  corpus, 
look  beyond  it,  and  review  the  proceedings  up- 
on which  the  judgment  was  pronounced. 

3.  A  prisoner's  detention  under  a  judgment, 
the  commitment  being  regular  on  its  face,  can- 
not be  unlawful  unless  the  judgment  is  aji  ab- 
solute nullity,  and  irregularities  and  mere  er- 
rors in  proceedings  w-ill  not  render  it  an  alwo- 
lute  nullity,  although  they  may  render  it  void- 
able; and,  when  voidable  only,  it  is  conclusive- 
ly presumed  to  be  valid  tmtil  reversed,  and  it 
cannot  be  reversed  by  habeas  corpus. 

4.  Where  a  case  his  been  tried  in  a  district 
court,  and  the  judgment  rendered  at  the  trial 
has  been  affirmed  hy  the  supreme  court,  sock 
trial  and  judgment  will  he  presumed  to  be  lesal. 
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and  cannot  be  questioned  upon  habeas  corpus 
for   anything    except   a   want   of   jurisdiction, 
shown  upon  the  face  of  the  record  or  proceed- 
ings, as  ruled  upon  in  the  supreme  court 
(Syllabus  by  the  Court) 

Application  by  Harry  Hays  for  a  writ  of 
habeas  corpus.    Denied. 

Powers,  Straup  &  Lippman,  for  petitioner. 
A.  O.  Bishop,  Atty.  Gen.,  and  F.  B.  Stephens, 
for  respondent 

BARTCH,  J.  The  petitioner  in  this  case 
on  the  Ist  day  of  April,  1896,  was  convicted 
of  the  crime  of  murder  in  the  6rst  degree, 
and  thereafter  Judgment  of  death  by  hang- 
ing was  pronounced  against  him;  and  siuce 
then  he  has  l>een  in  the  custody  of  the  sheriff 
of  Utah  county,  who  justifies  his  detention 
of  the  petitioner  by  virtue  of  the  death  war- 
rant and  commitment  issued  to  him  by  the 
district  court  of  said  county.  The  warrant 
and  commitment,  a  copy  of  which  is  attach- 
ed to  the  petition,  appear  to  be  regular  and 
in  proper  form.  He  complains  that  the  sen- 
tence or  judgment  by  virtue  of  which  he  is 
in  confinement  is  void,  because,  as  he  main- 
tains, his  trial  was  not  conducted  in  pursu- 
ance of  law,  and  that,  therefore,  his  deten- 
tion is  illegal.  The  contention  of  the  peti- 
tioner is  that  the  jurors  who  sat  in  the  trial 
of  the  case  were  not  drawn  pursuant  to  any 
valid  law  of  the  state;  that  the  act  under 
which  they  were  drawn  to  serve  as  jurors 
was  unconstitutional,  and  was  repealed  by  a 
later  law,  which  tools  effect  prior  to  the  com- 
mencement of  the  trial;  and  that  as  jurors 
who  sat  in  the  trial  of  the  case  were  sum- 
moned under  the  repealed  law,  and  as  the 
trial  was  conducted  under  the  later  law,  an 
error  which  is  fatal  to  the  Judgment  and  sen- 
tence was  committed.  This  case  was  appeal- 
ed to  this  coturt,  but  none  of  these  points 
were  presented  in  that  appeal,  and  the  judg- 
ment was  aflSrmed.     46  Pac.  752. 

The  Important  and  decisive  question,  which 
confronts  us  at  the  outset,  is,  can  this  court, 
in  a  collateral  proceeding  by  habeas  corpus, 
look  beyond  the  judgment,  and  determine 
questions  which  arose  during  the  trial  of  the 
case,  and  which,  if  they  had  been  presented 
In  the  record  on  appeal,  might  have  resulted 
In  a  reversal  of-  the  judgment?  We  think 
not.  The  warrant  appears  ratr  and  regular 
on  its  face,  and  that  the  district  court  in 
which  the  case  was  tried  had  jurisdiction  of 
the  person  and  subject-matter  is  not,  and 
cannot  be  successfully,  questioned.  This  be- 
ing 80,  and  that  court  being  a  court  of  rec- 
ord, its  judgment  is  binding  upon  all  the 
woi'ld  until  reversed  in  a  regular  way  by  ap- 
peal. A  fortiori  is  this  so  after  the  judg- 
ment has  been  afiirmed  by  this  court.  Such 
a.  Judgment  is  final,  and  pronounces  the  law 
of  the  case.  With  what  propriety,  then,  can 
this  court,  by  means  of  habeas  corpus,  sub- 
stantially reverse  a  Judgment  which  the  law 
has  placed  beyond  our  control?  The  prison- 
er's detention  under  the  Judgment,  the  com- 


mitment being  regular  on  its  face,  cannot  be 
unlawful  unless  that  Judgment  is  absolutely 
null  and  void;  and  it  cannot  be  null  and 
void,  when  the  court  had  general  jurisdictioo 
of  the  person  and  subject-matter,  even 
though  it  may  have  erred  in  its  proceedings 
during  the  triaL  Irregularities  and  mere  er- 
rors in  proceedings  will  not  render  a  Judg- 
ment an  absolute  nullity,  although  they  may 
render  It  voidable,  and  when  voidable  only 
it  is  conclusively  presumed  to  be  valid  until 
reversed,  and  it  cannot  be  reversed  by  ha- 
beas corpus,  because  habeas  corpus  does  not 
authorize  the  exercise  of  appellate  jurisdic- 
tion; and  "no  inquiry,"  says  Chancellor  Kent, 
"is  to  be  made  into  the  legality  of  any  pro- 
cess. Judgment,  or  decree,  •  •  •  where 
the  party  is  detained  under  the  final  decree 
or  judgment  of  a'  competent  court"  2  Kent, 
Oomm.  30.  The  district  court  being  a  court 
of  general  Jurisdiction,  the  offense  charged 
against  the  prisoner  was  cognizable  In  that 
court,  and  it  was  competent  to  inflict  the  pun- 
ishment provided  by  law  for  the  offense  of 
which  the  prisoner  was  convicted;  and  its 
judgment,  not  being  reversed,  has  all  the  ob- 
ligation which  the  Judgment  of  any  tribunal 
can  have. 

If  the  Judgment  be  voidable  only,  and 
hence  obligatory,  because  not  reversed,  we 
cannot  look  beyond  it  on  habeas  corpus.  If 
it  be  absolutely  void,  the  officer  who  de- 
tains the  prisoner  and  obeys  the  Judgment  is 
guilty  of  false  imprisonment  Would  coun- 
sel for  the  prisoner  in  this  case  undertake  to 
maintain  the  position  that  the  officer  is  ^ilty 
of  false  imprisonment?  Clearly,  the  deten- 
tion is  authorized  by  the  Judgrment  and  war- 
rant, and  .the  imprisonment  is  not  illegal. 
"The  habeas  corpus  is  undoubtedly  an  im- 
me<liate  remedy  for  every  illegal  Imprison- 
ment But  no  imprisonment  is  illegal  where 
the  process  is  a  Justification  of  the  officer; 
and  process,  whether  by  writ  or  warrant,  is 
legal  whenever  it  is  not  defective  in  the 
frame  of  it,  and  has  issued,  in  the  ordinary 
course  of  Justice,  frcHn  a  court  or  magistrate 
having  Jurisdiction  of  the  subject-matter, 
though  there  have  been  error  in  the  proceed- 
ings previous  to  the  issjing  of  it"  Com.  v. 
Lecky,  1  Watts,  66.  In  Ex  parte  Watklns,  3 
Pet.  193,  the  petitioner  was  imprisoned  by 
virtue  of  a  judgment  of  a  circuit  court  of 
the  United  States.  The  motion  to  discharge 
was  founded  on  the  allegation  that  the  in- 
dictment charged  no  offense  for  which  the 
prisoner  was  punishable  in  that  court,  and 
that,  consequently,  the  proceedings  were 
coram  non  Judice,  and  totally  void.  A  copy 
of  the  indictment  was  annexed  to  the  peti- 
tion. The  supreme  court  of  tlje  United 
States  declined  to  look  into  the  indictment 
to  ascertain  whether  the  circuit  court  had 
misconstrued  the  law,  maintaining  that  they 
had  no  power  to  look  beyond  the  judgment 
in  that  case  upon  habeas  corpus.  Mr.  Chief 
Justice  Marshall,  in  tlie  course  of  his  opin- 
ion, said:     "An  imprisonment  under  a  Judg- 
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ment  cannot  be  unlawful  unless  that  judg- 
ment be  an  absolute  nuUity;  and  it  is  not  a 
nuility,  If  the  court  has  general  Jurisdiction 
of  the  subject,  although  It  should  be  er- 
roneous." In  the  case  of  In  re  Callicot,  8 
Blatchf.  89,  Fed.  Cas.  No.  2,323,  the  peti- 
tioner alleged  that  he  was  Imprisoned  under 
a  sentence  of  the  circuit  court  of  the  United 
States,  and  charged  that  his  imprisonment 
was  Illegal,  "for  the  reason  that  the  law  un- 
der which  such  sentence  was  Imposed  had 
been  changed  and  repealed  before  said  sen- 
tence was  passed."  The  court  refused  to  ex- 
amine the  question  thus  presented,  and  de- 
nied the  motion  for  the  writ  So,  in  Ex 
parte  Parks,  93  U.  S.  18,  Mr.  Justice  Brad- 
ley, delivering  the  opinion  of  the  court,  said: 
"When  a  person  Is  convict  or  In  execution  by 
legal  process  issued  by  a  court  of  competent 
jurisdiction,  no  relief  can  be  had.  Of  course, 
a  superior  court  will  Interfere  If  the  inferior 
court  had  exceeded  its  Jurisdiction,  or  was 
not  competent  to  act."  So,  in  Ex  parte  Win- 
ston, 9  Nev.  71,  the  court,  by  Mr.  Justic,e 
Hawley,  said:  "On  a  habeas  corpus  the 
Judgment  of  an  inferior  court  cannot  be  dis- 
regarded. We  can  only  look  at  the  record  to 
see  whether  a  Judgment  exists,  and  have  no 
power  to  say  whether  it  Is  right  or  wrong. 
It  is  conclusively  presumed  to  be  right  until 
reversed;  and,  when  the  imprisonment  is 
under  process  valid  on  its  face,  it  will  be 
deemed  prima  facie  legal,  and,  If  the  peti- 
tioner falls  to  show  a  want  of  Jurisdiction 
in  the  magistrate  or  court  whence  it  em- 
anated, his  body  must  be  remanded  to  cus- 
tody." 2  Kent,  Comm.  pp.  29,  30;  Church, 
Hab.  Corp.  §  363;  Ilurd.  Hab.  Corp.  |  333; 
Ex  parte  Gibson,  31  Cal.  619;  Pasgmore  Wil- 
liamson's Case,  26  Pa.  St  9;  Ex  parte  Sle- 
bold,  100  U.  S.  371;  Ex  parte  Scwartz,  2 
Tex.  App.  74;  Ex  parte  Twohig,  13  Nev.  302; 
Com.  V.  Lecky,  26  Am.  Dec.  37,  40;  9  Am.  & 
Eng.  Enc.  Law,  224. 

If,  in  the  case  at  bar,  the  Jurors  were  not 
selected  and  summoned  in  pursuance  of  law, 
and  the  petitioner  was  not  satisfied  with 
those  drawn,  he  was  not  without  a  remedy; 
for  he  could  have  Interposed  his  objections 
by  a  challenge  to  the  panel,  as  provided  by 
statute.  Comp.  Laws  Utali  1888,  §§  5004, 
5009.  The  district  court  was  competent  to 
determine  whether  or  not  the  Jurors  had 
been  erroneously  selected.  That  court  had 
undoubted  power  to  determine  all  the  ques- 
tions of  which  the  petitioner  now  complains, 
and  if  its  determination  as  to  any  one  of 
them  was  erroneous,  or  If  It  failed  to  rule 
on  any  one  of  them  when  it  ought  to  have 
done  so,  the  petitioner  had  an  opportunity 
to  bring  the  matter  up  In  his  record  on  ap- 
peal. If  he  failed  to  bring  up  his  whole 
case,  it  Is  his  own  misfortune.  He  cannot 
be  allowed  to  bring  up  part  of  it,  and,  after 
this  court  has  affirmed  the  judgment,  have 
the  balance  considered  upon  hobeas  corpus. 
Where  a  ca.se  has  be'en  tried  in  a  district 
court,   and  the   judgment   rendered   at   the 


trial  has  been  affirmed  by  the  supreme  court, 
such  trial  and  judgment  will  be  presumed 
to  be  legal,  and  cannot  be  questioned  upon 
habeas  corpus  for  anything  except  a  want  ot 
jurisdiction,  shown  upon  the  face  of  the  rec- 
ord or  proceedings,  as  ruled  upon  in  this  court 
Daniels  v.  Towers,  79  Ga.  785,  7  S.  E.  120. 

We  are  of  the  opinion  that  the  officer  in  this 
case  lawfully  detained  the  prisoner  in  cus- 
tody. ■  Having  reached  this  conclusion.  It  is 
unnecessary  to  determine  whether  or  not  the 
act  in  question  is  unconstitutional,  or  was  re- 
pealed. The  writ  is  denied,  and  the  prisoner 
Is  remanded. 

ZANE,  C.  J.,  and  MINER.  J.,  concur. 


(30  Or.  2»t 
FIRST  NAT.  BANK  OF  PORTLAND  t. 

LINN  COUNTY  NAT.  BANK. 
(Supreme  Court  of  Oregon.     Jan.  18,  1897.) 

Bank  Recciveks  — Declakations  —  Presentmest 
OP  Check— Fkescmptions. 

1.  Even  if  a  receiver  of  a  national  bank  is  ita 
agent,  so  that  his  admissions  may  be  aaei 
against  it,  his  declarations  as  to  receipt  by  it 
of  a  draft  prior  to  his  appointment,  and  of  whicfa 
he  had  no  personal  knowledge,  are  not  admissi- 
ble to  charge  it  with  negligence  in  reference 
thereto. 

2.  In  8upi>ort  of  a  judgment,  an  instrnment 
alleged  to  be  a  s^ht  draft,  drawn  by  an  individ- 
ual on  a  bank,  will  be  presumed  to  be  an  ordi- 
nary bank  check. 

3.  The  holder's  laches  in  presenting  a  check 
for  payment  will  not  discbarge  the  drawer  if 
he  had  no  funds  in  the  bank  applicable  to  itt 
payment. 

4.  All  the  evidence  not  being  shown  by  the 
record,  it  cannot  be  held  that  the  verdict  was 
not  supported  thereby. 

Appeal  from  circuit  court,  Linn  coonty; 
George  H.  Burnett  Judge. 

Action  by  the  First  National  Bank  of  Port- 
land against  the  Linn  County  National  Bank. 
Judgment  for  defendant  Plaintiff  appeals. 
Affirmed. 

J.  N.  Teal,  for  appellant  J.  K.  Weatber- 
ford,  for  respondent 

BEAN,  J.  This  Is  an  action  to  recover  for 
a  loss  suffered  by  the  plaintiff  on  account  ot 
an  alleged  negligent  omission  of  duty  on  tbe 
part  of  the  defendant.  The  substance  of  tbe 
complaint  is  that  on  the  ICth  day  of  Jane. 
1893,  the  plaintiff  bank  forwarded  by  nuUI 
to  the  defendant  bank,  its  regular  agent  and 
correspondent  at  Albany,  Or.,  for  collection 
and  payment  a  sight  draft  for  $1,000,  drawn 
by  one  J.  L.  Cowan  on  the  defendant  bank 
In  favor  of  Fleischner,  Mayer  &  Co.,  an«l  l^ 
them  Indorsed  to  the  plaintiff  for  deposit  <m 
account;  that  the  draft  was  received  by  tbe 
defendant  on  the  day  it  was  mailed,  bat  it 
did  not  collect  or  pay  the  same,  and  nesB- 
gently  failed  to  notify  the  plaintiff  of  Its 
noncoUcction  or  nonpayment  and  no  actloo 
was  taken  thereon  until  the  24th  of  Jane. 
when  the  defendant,  having  in  the  meantime 
closed  its  doors,  and  passed  into  tbe  liaads 
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ot  a  Datlonal  bank  examiner,  sucb  examiner, 
at  the  request  of  tlie  plaintiff,  presented  tlie 
draft  for  payment,  which,  being  refused,  the 
draft  was  duly  protested;  that  in  the  regular 
course  of  business  notice  of  its  nonpayment 
could  and  ought  to  have  been  communicated 
by  the  defendant  to  the  plaintiff  on  June 
ITtli,  and  that  then  and  thereafter  until  the 
19th  CowaA  was  possessed  of  ample  prop- 
erty out  of  which  plaintiff  could  have  enfor- 
ced payment  thereof  if  it  had  been  notified 
that  the  same  had  not  been  paid;  but  that 
on  the  last-named  date  be  became,  and  has 
ever  since  been,  utterly  insolvent,  and  the 
plaintiff  has  wholly  lost  the  sum  of  money 
for  which  the  draft  was  drawn,  to  its  dam- 
age in  the  sum  of  51.000.  The  defendant  de- 
nies the  imputed  negligence,  and  sets  up  in 
Its  answer  that  the  draft  was  not  received 
by  it  until  the  24th  of  June,  and  was  imme- 
diately protested  for  nonpayment,  and  plain- 
tiff duly  notified,  and  this  presents  the  con- 
trolling question  in  the  case.  The  trial  re- 
sulting in  favor  of  defendant,  plaintiff  ap- 
peals. 

As  already  suggested,  the  important,  and 
indeed  the  jnly,  question  of  fact  in  issue  on 
the  trial  was  the  date  of  the  receipt  of  the 
draft  by  the  defendant  bank.    As  evidence 
tending  to  support  the  issue  on  its  part,  the 
plaintiff  offered  a  letter  written  by  the  re- 
ceiver of  the  defendant  banlc  to  the  plain- 
tiff's attorneys  on  July  28,  1893,  in  which  It 
is  stated  that  the  draft  in  question  was  tak- 
en out  of  the  post  office  at  Albany  "by  Ex- 
aminer Jennings  on  his  arrival,  June  21st, 
and  not  received  by  the  bank  before  suspen- 
sion."   The  court  refused  to  admit  the  letter 
in  evidence,  and  this  ruling  is  assigned  as 
error.     The  contention  for  the  plaintiff,  as 
we  understand  it.  Is  that  the  receiver  of  a 
national  bank  is  the  statutory  agent  of  the 
bank,  and  that  his  admissions  are  competent 
evidence  against  the  association.    Conceding 
— but  without  deciding— this  to  be  the  law, 
the  letter  In  question  was  clearly  Incompe- 
tent    It  is  at  most  but  the  narrative  of  a 
past  event,  and  does  not  appear  to  have  been 
made  by   the  receiver  as  a  part  of  some 
transaction  then  pending  within  the  scope  of 
his  authority.    Whenever  what  an  agent  did 
is  admissible  in  evidence  against  his  princi- 
pal. It  Is  competent  to  prove  what  he  said 
about  the  act  while  doing  it,   because  his 
declarations  or  statements,  made  at  the  time, 
are  part  of  the  res  gestae.    It  is  for  this  rea- 
son that  they  are  admissible  at  all.    As  stat- 
ed by  Mr.  Story,  the  rule  Is  "that,  where  the 
acts  of  an  agent  will  bind  the  principal,  there 
his  representations,  declarations,  and  admis- 
sions respecting  the  subject-matter  will  also 
bind  him.  If  made  at  the  same  time,  and  con- 
stituting a  part  of  the  res  gestte."    1  Story, 
Ag.  134.    The  agent  is  the  representative  of 
the  principal  in  the  transaction  of  business 
embraced    within    his    agency.      Whatever, 
therefore,  he  lawfully  does  in  the  transac- 
tion of  that  business,  Is  the  act  of  his  princi- 


pal; and  his  declarations  respecting  the  sub- 
ject-matter, if  made  at  the  same  time  and 
forming  a  part  of  the  transaction,  will  also 
bind  him.  But  when  the  right  of  the  agent 
to  act  In  a  particular  matter  has  ceased,  or 
the  declarations  do  not  accompany  the  act, 
or  are  concerning  a  matter  not  within  the 
scope  of  the  agent's  authority,  the  principal 
cannot  be  affected  by  them  in  any  way.  1 
Greenl.  Ev.  §  113;  Mechem,  Ag.  115;  Ander- 
son V.  Railroad  Co.,  64  N.  Y.  334;  La  Rue  v. 
Elevator  Co.  (S.  D.)  54  N.  W.  806.  Within 
this  principle  the  declarations  of  the  receiv- 
er offered  In  evidence  were  clearly  incompe- 
tent. They  'were  not  only  made  more  than 
a  month  after  the  alleged  receipt  of  the 
draft,  but  were  In  reference  to  a  matter  of 
which  the  receiver  did  not  claim  to  have 
any  personal  knowledge,  and  which  evident- 
ly happened  prior  to  his  appointment.  So  it 
seems  to  us  that  under  no  view  of  this  case 
was  the  letter  admissible  In  evidence  to 
charge  the  defendant  with  negligence. 

It  Is  also  claimed  that  the  court  erred  la 
charging  the  Jury  that  negligence  of  the  de- 
fendant bank  in  not  making  due  present- 
ment of  the  draft  would  not  discharge  the 
drawer  from  liability  if  he  had  no  funds  In 
the  bank  applicable  to  its  payment.  The 
form  of  the  draft  in  question  nowhere  ap- 
pears In  the  record,  and  therefore  it  must  be 
assumed,  in  favor  of  the  Judgment  of  the 
court  below,  that  it  was  an  ordinary  bank 
check  drawn  by  Cowan  upon  the  defendant 
bank,  and,  considering  it  as  such,  there  was 
no  error  in  the  instruction. 

The  holder's  laches  in  presenting  a  check  for 
payment  constitutes  no  defense  in  an  action 
against  the  drawer  unless  he  is  damaged  by 
the  delay,  and  then  only  to  the  extent  of  his 
loss.  A  check  purports  to  be  made  upon  a  de- 
posit to  meet  It,  and  presHppo.ses  funds  of  the 
drawer  in  the  bands  of  the  drawee.  But,  if 
the  drawer  has  no  such  funds  at  the  time 
of  drawing  his  check,  or  subsequently  with- 
draws them,  he  commits  a  fraud  upon  the 
payee,  and  can  suffer  no  loss  or  damage 
from  the  holder's  delay  In  respect  to  present- 
ment or  notice.  In  such  case  he  Is  liable, 
and  cannot  Insist  upon  a  formal  demand  or 
notice  of  nonpayment.  3  Rand.  Com.  Paper, 
i§  HOC,  1347;  2  Daniel,  Neg.  Inst.  §§  1587, 
1506. 

And,  finally,  It  Is  claimed  that  the  court 
erred  In  overruling  plalntiflfe  motion  for  a 
new  trial.  Its  counsel  frankly  concedes, 
however,  that  the  ruling  of  the  trial  court 
on  a  motion  for  a  new  trial  based  on  the  in- 
siifficlency  of  the  evidence,  or  some  other 
question  of  fact,  is  not  assignable  error  on 
appeal,  but  he  seeks  to  make  a  distinction 
between  the  case  stated  and  one  where  the 
motion  Is  based  upon  the  ground  that  the 
verdict  is  against  law.  He  contends  that 
from  the  undisputed  facts  and  the  instruc- 
tions of  the  court  In  the  case  at  bar  the 
plaintiff  was  entitled  to  a  verdict,  and  that 
the  only  remedy  for  the  correction  of  the  er- 
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rot  of  the  Jury  was  by  motion  for  a  new 
irlaL  But  the  facts  on  which  his  argument 
is  based  do  not  appear  of  record.  The  bill 
of  exceptions  does  not  contain,  or  purport 
to  contain,  all  the  evidence  {^ven  on  the 
trial,  nor  all  the  instructions  of  the  court, 
and  therefore  we  could  not  determine,  even 
If  the  question  was  otherwise  properly  here, 
whether  the  verdict  was  against  law  or  not 
The  pleadings  present  an  Issue  of  fact  ui)on 
which  defendant's  liability  admittedly  de- 
pends, and,  this  issue  having  been  determin- 
ed by  the  Jury  in  favor  of  the  defendant,  we 
are  bound  to  assume.  In  the  absence  of  an 
affirmative  showing  to  the  contrary,  that  the 
verdict  was  supported  by  the  testimony. 
Finding  no  reversible  error  In  the  record,  the 
Judgment  of  the  court  below  is  afOrmed. 


(30  Or.  MO) 

MITCHELL  et  al.  v.  HOLMAN  et  at 
(Supreme  Court  of  Oregon.     Jan.  18,  18i)7.) 
E^DiTT  —  J0RI8DIOTI0N  —  Reformatios  ov  Cos- 
TBACT9—M18TAKB— Corporation- 
Sale  OP  Stock.       ' 

1.  Equity  will  entertain  a  suit  to  compel  the 
allowance  of  a  set-off  against  a  judgment  ob- 
tained by  the  indorsee  of  a  note,  where,  at  the 
time  the  judgment  was  obtained,  the  maker  had 
no  knowledge  that  the  note  bad  been  indorsed 
as  collateral  merely  for  an  amount  less  than 
the  note,  and  the  payee  is  insolTent. 

2.  Equity  will  not  reform  a  contract  on  the 
ground  of  mistake  unless  the  party  asking  ref- 
ormation shows  clearly,  not  oal?  that  the  al- 
leged mistake  eziata,  but  that  it  was  mutual, 
and  was  not  caused  by  bis  negligence. 

3.  ETidence  that  the  contract  in  issue  was  in- 
tentionally drawn  by  the  plaintiff  in  the  form 
in  which  it  was  finally  executed,  and  was  sub- 
mitted to  the  defendant,  who  retained  it  sever- 
al days  for  examination,  and  then  executed  it 
without  objection,  will  not  warrant  a  reforma- 
tion of  the  contract  on  the  ground  of  mistake, 
in  that  a  certain  condition  was  omitted  there- 
from. 

4.  Defendant  and  others,  holding  a  controlling 
interest  In  a  corporation  of  which  defendant 
was  manager,  sold  their  stock  to  plaintiff,  who 
effected  a  reorganization.  Defendant  collected 
a  claim  which  had  become  due  and  payable  to 
the  compony  before  the  sale  of  the  stock.  Hdd, 
that  defendant  was  liable  to  the  company  for 
the  amount  so  collected,  less  such  portion  as 
was  applied  to  pay  legal  claims  against  the 
company. 

Appeal  from  circuit  court,  Marion  county; 
H.  H.  Hewitt,  Judge. 

Suit  by  S.  Z.  Mitchell  and  others  against 
Thomas  Holman  and  others.  From  a  decree 
for  defendants,  plaintifts  appeal.    Modified. 

O.  P.  Paxton  and  G.  G.  Bingham,  for  ap- 
pellants. H.  J.  Bigger  and  Tilmon  Ford,  for 
respondents. 

BEAN,  3,  This  suit  arises  out  of  the  fol- 
lowing facts:  On  February  24,  1893,  the  de- 
fendant Bush  recovered  Judgment  against 
the  plaintiCCs  for  the  sum  of  $24,566.50  on  a 
promissory  note,  of  date  August  31,  1802,  ex- 
ecuted by  them  to  the  defendant  Holman, 
and  by  him  indorsed  and  transferred  to  Bush, 
before   maturity,   as   collateral   security   for 


about  $16,000.  Prior  to  the  commencement 
of  this  suit,  the  plalntiCFs  paid  Mr.  Bush  $22,- 
379.97  on  the  Judgment,  and,  as  an  offset  to 
the  balance  of  $2,938,  tendered  a  receipt  In 
full  for  a  claim  of  that  amount  which  they 
held  against  the  defendant  Holman,  and  de- 
manded satisfaction  of  the  Judgment,  which 
being  refused,  they  brought  this  suit  for  the 
purpose  of  offsetting  the  amount  dne  them 
from  Holman  against  the  balance  of  the 
Bush  Judgment.  The  amonnt  paid  Mr.  Bush 
being  sufficient  to  pay  and  discharge  his  de- 
mand against  Holman,  it  is  admitted  that  he 
has  no  interest  in  the  balance  due  on  the 
Judgment,  except  as  trustee  for  bis  co-de- 
fendant, and  hence  this  controversy  ia  be- 
tween the  plaintiffs  and  Holman.  Aa  m, 
ground  for  equitable  Jurisdiction,  it  is  aver- 
red that,  at  the  time  the  action  on  the  note 
was  brought  by  Mr.  Bush,  and  up  to  the  trial, 
plalutifCs  supposed  and  believed  that  he  own- 
ed the  note  In  his  own  right,  and  so  had  no 
opportunity,  if  otherwise  permissible,  to 
plead  the  amount  due  them  from  Holman  as 
a  set-off  In  such  action,  and  that,  at  the  time 
of  the  commencement  of  this  snlt,  Holman 
was  practically  insolvent  These  allegations 
are  sufficiently  supported  by  the  testimony 
for  the  purposes  of  this  case.  The  evidence 
shows  that  plaintiffs  had  no  knowledge  of 
the  character  or  nature  of  Mr.  Bush's  inter- 
est in  the  note  until  it  was  developed  on  the 
trial,  and  that,  when  this  suit  was  com- 
menced, Holman  was  very  largely  indebted, 
and  bis  property  incumbered  to  such  on  ex- 
tent OS  to  render  it  highly  Inequitable  and 
unjust  for  him  to  enforce  the  Judgment  un- 
der the  circumstances  of  the  case.  We  shall, 
therefore,  without  further  reference  to  this 
branch  of  the  case,  proceed  to  a  considera- 
tion of  the  merits. 

On  the  15th  of  April,  1893,  a  corporation, 
known  as  the  Oregon  Electric  Light  Com- 
pany, of  which  Holman  was  the  manager, 
was,  and  for  a  long  time  prior  thereto  had 
been,  supplying  certain  of  tho  state  buildings 
at  Salem  with  electric  tight,  under  a  contract 
with  the  state,  for  the  stipulated  and  agreed 
compensation  of  $6,000  per  annum,  payable 
quarterly,  and  at  that  time  there  was  due 
and  unpaid  thereon  the  sum  of  $2,708.33. 
The  capital  stock  of  the  corporation  was  di- 
vided into  500  shares  of  $100  each,  of  which 
the  defendant  Holman  owned  220  shares,  D. 
P.  Thompson  220,  and  J.  Loewenberg  60.  On 
the  day  named,  the  defendant  Holman  and 
Thompson  sold  and  assigned,  for  a  good  and 
valuable  consideration,  all  their  stock  to  the 
plaintiffs,  Mitchell,  Anson,  and  Paxton,  and 
one  E.  P.  McComack,  and  delivered  to  them 
aU  of  the  corporate  records  and  property. 
On  the  17th  of  the  same  month  a  meeting 
of  the  stockholders  was  held,  all  the  stock- 
holders of  the  company  being  present  either 
In  person  or  by  proxy,  at  which  new  direct- 
ors were  elected,  who  immediately  qualified, 
and  assumed  control  of  the  corporation,  and 
elected  a  new  set  of  corporate  officers.    On 
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May  5, 1893,  after  he  had  parted  with  all  his 
stock,  and  therefore  ceased  to  be  an  officer 
of  the  coriwratlon,  and  without  any  authori- 
ty from  It  whatever,  Holman,  representing 
himself  to  be  still  the  manager  of  the  corpo- 
ration, collected  from  the  state  the  amount 
due  the  company  on  the  lighting  contract, 
and  used  a  part  thereof  In  payment  of  the 
operating  expenses  of  the  corporation  during 
the  time  it  was  being  earned,  and  retained 
the  remainder.  On  the  12th  of  August,  1893, 
the  Oregon  Electric  Light  Oompany  duly  sold 
and  assigned  Its  claim  against  Holman,  for 
the  money  so  collected  by  him,  to  the  plain- 
tifts  in  this  suit,  and  they  are  now  the  owners 
and  holders  thereof,  and  seek  to  set  off  the 
amount  of  such  claim  against  the  judgment 
In  favor  of  Bush,  but  which  in  fact  belongs 
to  Holman. 

If  these  were  all  the  facts  In  the  case,  there 
could  be  no  question  as  to  who  should  pre- 
vail in  this  suit.  The  money  collected  by 
Holman  was  due  the  corporation,  and  not 
the  stockholders,  and  when  he  sold  and  as- 
signed all  his  stock  he  ceased  to  be  an  offi- 
cer of  the  corporation,  or  any  longer  Inter- 
ested therein,  and  had  no  more  right  to  this 
money  than  be  had  to  the  plant  or  other 
property  of  the  company.  The  corporation  is 
an  entity  separate  and  distinct  from  its  stock- 
holders, and  the  change  of  the  latter  could  In 
no  way  affect  its  rights.  But  Holman,  to 
overcome  the  force  of  this  position,  alleges 
as  a  defense  that  the  stock  of  himself  and 
Thompson  was  sold  to  Mitchell,  Anson,  Pax- 
ton,  and  McComack  under  and  In  pursuance 
of  an  option  contained  in  a  contract  between 
himself,  as  the  representative  of  all  the  stock- 
holders of  the  corporation,  and  Anson  and 
McCornack,  made  on  January  26,  1893,  and 
that,  as  a  part  of  such  contract,  he  and  bis 
associates  reserved  the  right  to  collect  from 
the  state  any  money  due  the  corporation  un- 
der the  lighting  contract  referred  to,  at  the 
time  the  option  to  purchase  the  stock  should 
be  exercised  by  Anson  and  McCornack.  This 
contract  is  in  writing,  and  contains  no  such 
stipulation  or  agreement;  but  Holman  avers 
that  it  was  omitted  therefrom  by  a  mutual 
mistake  of  the  parties,  and  this  Is  the  only 
defense  set  up  in  the  answer,  and  the  con- 
trolling question  in  this  case. 

Upon  this  Issue  the  burden  of  proof  is  with 
him,  and  he  must  show,  by  clear  and  satis- 
factory evidence,  not  only  that  there  Is  a 
mistalce  In  the  written  agreement,  but  that 
such  mistake  was  mutual,  or  shared  in  by  all 
the  parties,  and  that  it  did  not  occur  through 
his  own  negligence.  Lewis  v.  Lewis,  5  Or. 
1(59;  Stephens  v.  Murton,  6  Or.  193;  Epstein 
V.  Insurance  Co.,  21  Or.  179,  27  Pac.  1045; 
Kleinsorge  v.  Rohse,  25  Or.  51,  34  Pac.  874. 
And  this  he  has  wholly  failed  to  do.  The 
•written  contract  was  prepared  by  the  plaintiff 
Anson,  and  the  undisputed  evidence  shows 
that  he  Intentionally  drew  it  in  the  precise 
form  in  which  It  was  executed,  and  that  no 
-words    were    omitted    which    he    Intended 


should  be  Inserted,  and  that  no  words  were 
Included  which  he  Intended  should  be  omit- 
ted. In  short,  there  Is  not  a  particle  of  evi- 
dence In  the  entire  record  to  show  that  the 
written  contract  is  not  just  as  Anson  and 
McCornack  intended  It  should  be,  and  they 
both  testify  that  It  correctly  expresses  the 
terms  of  the  agreement  as  actually  made. 
It  thus  appears  that,  if  there  is  a  mistake 
In  the  contract  at  all,  it  Is  a  mistake  of  Hol- 
man alone;  and,  while  a  mistake  of  one 
party  to  an  agreement  may  In  some  in- 
stances be  ground  for  the  rescission  of  the 
contract,  or  afford  a  sufficient  reason  for  a 
refusal  by  a  court  to  enforce  specific  per- 
formance thereof,  It  clearly  will  furnish  no 
ground  for  reforming  It  And  this  for  the 
paramount  reason  that,  if  the  written  con- 
tract should  be  reformed  on  proof  of  the 
mistake  of  one  of  the  parties  alone,  great  In- 
justice might  be  done  to  the  other,  by  Im- 
posing upon  him  the  consequences  of  a  con- 
tract to  which  he  bad  never  assented,  and 
which  he  may  have  been  unwilling  to  make 
in  the  first  instance.  But,  besides  this,  the 
undisputed  evidence  shows  that,  after  Anson 
drew  the  contract,  he  submitted  it  to  Hol- 
man for  examination,  who  retained  it  for  a 
couple  of  days  for  that  purpose,  and  then 
signed  it  without  objection,  although  It  con- 
tains no  reference  to  or  mention  of  the 
amount  due  the  corporation  from  the  state 
of  Oregon.  This,  alone,  would  probably  be 
a  sufficient  bar  to  the  relief  sought  on  the 
ground  of  negligence. 

But  It  is  claimed,  and  the  court  below 
found,  that  the  deferred  payment  from  the 
state  was  not  In  the  minds  of  the  parties  at 
the  time  the  contract  was  made,  or  during 
any  negotiations  pertaining  thereto,  and  for 
that  reason  the  written  contract  ought  to  be 
modified  so  as  to  exclude  such  claim  against 
the  state  from  its  operation.  Considering 
this  to  be  true.  It  affords  no  ground  at  this 
time  for  the  reformation  of  the  contract  ac- 
tually made,  or  for  relief  from  the  legal  con- 
sequences  thereof.  If  the  parties  did  not 
make  the  contract  they  intended,  or  If  the  le- 
gal operation  of  the  one  made  is  different 
from  what  they  expected,  it  might,  perhaps, 
have  been  a  sufficient  ground  for  a  refusal 
on  the  part  of  Holman  to  perform,  but  it  af- 
fords no  defense  to  this  suit.  The  contract 
as  made  has  been  fully  executed,  and  a  court 
cannot  now  relieve  either  party  from  the 
legal  consequences  thereof.  15  Am.  &  Eng. 
Enc.  Law,  631.  So  that,  on  this  record,  we 
do  not  see  any  grounds  upon  which  the  de- 
fendant can  be  relieved  from  the  consequen- 
ces of  his  contract,  although  it  seems  prob- 
able he  did  not  suppose  that  the  legal  ef- 
fect of  the  sale  and  tran.sfei'  of  his  stock  in 
the  corporation  would  deprive  him  of  the 
right  to  collect  the  money  due  from  the  state 
at  that  time.  Such,  however,  is  the  effect, 
and  the  court  cannot  relieve  against  a  mere 
mistake  of  that  kind.  Archer  v.  Lumber 
Co.,  24  Or.  341,  33  Pac.  626.    But  it  appears 
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from  the  record  that  he  paid  $1,222  of  the 
debts  of  the  corporation  from  the  money  so 
collected  by  him,  and  for  this  sum  he  Is 
equitably  entitled  to  a  credit. 

The  doctrine  that  an  officer  of  a  corpora- 
tion acquires  no  legal  claim  against  it  for 
services  performed  In  the  discharge  of  his 
official  duties,  unless  a  compensation  there- 
for was  axed  by  resolution  or  by-law  of  the 
corporation  prior  to  the  performance  of  the 
services,  has  no  application  to  the  questions 
raised  In  this  case.  The  services  performed 
by  Holman,  and  for  which  he  was  accustom- 
ed to  receive  compensation  at  the  rate  of 
$100  per  month,  did  not  pertain  to  the  duties 
devolving  upon  him  as  director  and  presi- 
dent of  the  corporation;  and  hence,  under 
the  rule  announced  in  Wood  v.  Manufac- 
turing Co.,  23  Or.  20,  23  Pac.  848,  he  is  enti- 
tled to  compensation  upon  a  quantum  meruit, 
and  It  Is  not  questioned  but  what  the  serv- 
ices were  reasonably  worth  the  sum  charged 
therefor.  It  follows,  therefore,  that  the  de- 
cree of  the  court  below  must  be  modified; 
that  plaintiffs  be  allowed  a  credit  on  the 
Judgment  against  them  in  favor  of  Bush  for 
the  sum  of  $1,486.33,  with  Interest  thereon 
at  the  rate  of  8  per  cent,  per  annum  from 
the  5th  day  of  May,  1893;  and  that,  upon 
the  payment  of  Xhe  balance  due  thereon,  the 
defendants  satisfy  the  judgment.  Neither 
party  to  recover  costs. 


C30  Or.  228) 

BARGER  T.  TAYLOR  et  al.i 

(Supreme  Court  of  Oregon.     Jan.  18,  1897.) 

Appeal — Pakties—Usurt— Proof— Aobnct. 

1.  The  rendition  of  a  judgment  in  favor  of  the 
state  for  the  original  sum  loaned,  on  proof  tliat 
the  contract  of  loan  sued  on  is  usurious  (Hill's 
Ann.  Laws,  §  3589),  does  not  malte  the  state  a 
party  to  the  action,  so  as  to  require  notice  of 
appeal  to  be  served  on  it.  42  Pac.  615,  reaf- 
firmed. 

2.  Evidence  that  the  lender's  agent,  in  mak- 
ing the  loan,  exacted  a  t>onus  from  the  btirrower, 
which  would  have  rendered  the  loan  usurious  if 
exacted  by  the  lender,  and  that  the  lender  had, 
in  other  loans  to  the  borrower,  himself  exact- 
ed a  bonus,  and  that  the  borrower,  while  acting 
as  agent  for  the  lender  in  malting  the  loans,  ex- 
acted a  bonus,  which  he  divided  with  the  lend- 
er, does  not  show  that  the  bonus  was  exacted 
by  the  agent  with  the  authority  of  the  lender, 
or  that  the  lender  derived  any  benefit  there- 
from, so  as  to  render  the  loan  usurious. 

3.  The  fact  that  the  agent  of  the  lender  ex- 
acts a  bonus  from  tUe  borrower,  which,  if  ex- 
acted by  the  lender,  would  make  the  loan  usuri- 
ous, docs  not,  wher  without  the  authority  of 
the  lender,  and  without  his  deriving  any  ben- 
efit therefrom,  make  the  loan  usurious. 

Appeal  from  circuit  court,  Wasco  county; 
W.  L.  Bradshaw,  Judge. 

Action  by  John  Barger  against  O.  D.  Tay- 
lor and  others.  From  the  Judgment  against 
him,  plaintiff  appeals.    Reversed. 

For  opinion  on  motion  to  dismiss,  see  42 
Pac.  61.">. 


'  Rehearing  denied. 


E.  B.  Dufur,  for  appellant    A.  S.  Bennett, 
for  respondents. 

WOLVERTON,  J.    Plaintiff  seeks  the  fore- 
closure of  two  certain  mortgages  by  sepa- 
rate causes  of  suit.     The  defendant  Inter- 
posed a  plea  of  payments  not  credited  as  a 
partial  defense  to  the  first  cause,  and  usury 
as  to  the  second.    The  court  below  sustained 
the  defendant's  contention,  and  its  decree  is 
for  plaintiff  upon  the  first  for  a  small  bal- 
ance due,   and  in  favor  of  the  state  and 
against   the   defendants   upon   the    second. 
Plaintiff  appeals  from  the  whole  decree,  but 
without  making  the  state  a  party,  or  serving 
It  with  notice;  and  defendants  challenge  the 
regularity  of  such  appeal  by  a  moflon  to  dis- 
miss.   The  main  case  presents  largely  ques- 
tions of  fact.    The  motion  to  dismiss  was 
considered,  and  an  opinion  rendered  touch- 
ing it,  some  time  ago,  and  as  to  that  phase 
of  the  case  the  present  consideration  is  upon 
a  rehearing,  but  not  so  as  it  respects  the 
merits.    On  the  former  hearing  it  was  held 
that  the  state  was  not  an  adverse  party  In 
the  sense  that  requires  it  to  be  served  with 
a  notice  of  appeal  from  a  Judgment  In  Its 
favor  made  and  entered  upon  a  usurious  con- 
tract.   We  are  now  constrained  to  adhere  to 
that  opinion,  after  a  careful  re-examlnation 
of  the  reasoning  upon  which  it  is  based.     It 
would  seem  that  the  state  is  not  required  to 
Intervene  in  the  first  instance,  and  thereby 
become  a  party  to  the  suit  or  action  as  a  con- 
dition to  the  rendition  of  Judgment  in  its  fa- 
vor.   Section  3588  of  Hill's  Annotated  Laws 
of  Oregon  provides  that:    "If  It  shall  be  as- 
certained in  any  suit  brought  on  any  con- 
tract that  a  rate  of  Interest  has  been  con- 
tracted for  greater  than  Is  authorized    •    •    • 
the  court  in  which  such  suit  is  prosecuted 
shall  render  Judgment  for  the  amount  of  the 
original  sum  loaned  or  the  debt  contracted, 
without  Interest,  against  the  defendant  and 
in  favor  of  the  state  of  Oregon,  for  the  nse 
of  the  common  school  fund  of  said  county, 
and  against  the  plaintiff  for  the  costs  of  suit. 
whether  such  suit  be  contested  or  not"    The 
judgment  is  the  sequence  of  a  litigatioa  en- 
tirely between  other  parties,  and  is  depend- 
ent upon  the  nature  of  the  contract  sued 
upon.    The  defendant  may  plead  the  usury. 
and  pray  a  forfeiture,  and  the  state  bides  the 
result  of  the  contest,  or  the  court  may,  vritb- 
out  contest,  if  usury  appears,  forfeit  the  sum 
loaned  or  the  debt  contracted.    So  that  In  «> 
far  as  the  state  Is  concerned.  Its  interests 
are  fully  conserved  without  Its  becoming  a 
party  to  the  litigation,  and  Is  in  no  sense  a 
necessary,  indispensable,  or  adverse  party. 
Now,  if  prior  to  the  rendition  of  Judgment 
in  its  favor  it  is  not  a  party  in  that  sense.  It 
is  difficult  to  see  how  the  Judgment  alone 
makes  it  such  a  party  for  the  purposes   of 
subsequent  contest  in  the  same  litigation. 
This  is  a  court  of  review,  and  its  functional 
are  to  revise  the  proceedings  of  the  lo^rer 
courts,  and  it  is  sufficient  that  we  be  placed 
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In  U^e  position  as  regards  parties  as  they 
were,  In  order  that  we  may  correct,  if  need 
lie,  tlieir  Judgments  and  decrees.  So  that  it 
would  seem,  If  the  state  is  not  a  necessary 
uor  adversary  party  below,  neither  is  it  here 
lor  the  purposes  of  the  appeal,  which  is  but 


a  continuation  of  the  litigation   instituted  ' 
and  tried  out  in  that  court.    Its  Interests  will  { 
be  as  well  conserved  here  without  its  formal  . 
presence  as  there.    It  was  stated,  arguendo,  i 
that  so  soon  as  the  judgment  is  entered  the 
state  would  have  the  right  to  hare  an  eze-  i 
cntlon  issue,  and  that,  unless  It  is  notified  | 
of  an  appeal,  it  could  never  know  when  the 
case  had  gone  to  a  higher  court,  and  hence 
might  use  the  execution  as  though  the  judg- 
ment in  the  lower  court  were  final.    This  re- 
sult could  hardly  follow.    As  the  state  is  de- 
pendent for  Its  judgment  upon  the  result  of 
a  litigation  between  other  parties,  it  is  be- 
lieved it  would  be  dependent  for  its  execu- 
tion upon  whether  the  Judgment  has  been 
suspended  by  an  appeal  talten  by  one  or 
more  of  such  parties,  and  that  it  could  only 
have  an  execution  under  like  conditions  as 
one  of  the  parties  to  the  action;   that  is  to 
say,  it  must  abide  the  course  of  the  litiga- 
tion, and  take  notice  of  its  condition  at  all 
times,  as   it   Is   entirely   dependent   for   its 
rights  upon  the  final  Judgment.    But,  how- 
ever this  may  be,  the  question  here  is  wheth- 
er this  court  can  obtain  Jurisdiction  of  the 
cause  without  the  state  being  served  with 
the  notice,  and  this  depends  upon  the  ques- 
tion whether  it  is  a  party  to  the  action,  or 
becomes  such  by  the  entry  of  a  judgment  in 
Its  favor.    For  reasons  already  stated  in  this 
and  the  former  opinion,  we  think  it  is  not  a 
party  in  the  sense  that  requires  it  to  be  serv- 
ed with  a  notice  of  appeal,  and  hence  this 
court  may  acquire  jurisdiction  to  hear  the 
cause  without  such  service. 

We  come  now  to  the  merits,  and  the  re- 
maining questions  are  mainly  of  fact.    As  It 
pertains  to  the  first  cause  of  suit,  the  Issue 
Is    direct    whether   defendant    should    have 
some  additional  credits  not  accorded  him  by 
plaintiff.     We  think  bis  claim  to  these  cred- 
its is  not  supported  by  the  testimony,  and 
they   should  not  be  allowed.     The  amount 
due  plaintiff  irpon  the  note  for  $1,277,  set  out 
In  his  first  cause  of  suit.  Is  $400,  with  inter- 
est at  10  per  cent,  per  annum  from  October 
12,  1803.     The  question  arising  upon  the  sec- 
ond cause  is  whether  the  note  of  $1,000  sued 
on  is  tainted  with  usury.    The  testimony^  di- 
rectly bearing  upon  the  tran.saction  is  mea- 
ger.     The  note  is  made  payable  to  "Geo.  W. 
Rowland,  Agent,"  and  the  mortgage  executed 
to    secure  its  payment  is  to  "Geo.  W.  Row- 
land, Agt.  of."     The  money  loaned  belonged 
to  one  C.  W.  Deitzel,  who  drew  his  check  on 
French  &  C!o.,  bankers,  for  the  full  amount 
of  $1,000.  in  favor  of  Rowland.     This  check 
is    Indorsed   by   Rowland,   showing  that   he 
received  the  money.     Deitzel  testifies  that 
the  note  was  delivered  to  him  soon  after  its 
execution,  and  should  have  been  Indorsed 


by  Rowland,  but  by  an  oversight  was  omit- 
ted until  he  had  traded  it  to  Barger,  the 
plaintiff  herein,  when  it  was  indorsed  as  fol- 
lows: "Pay  to  John  Barger,  without  re- 
course. Geo.  W.  Rowland."  This  tends  to 
show  that  Rowland  was  the  agent  of  Deitzel 
In  making  the  loan.  The  latter  evidently 
knew  the  loan  was  about  to  be  consummat- 
ed, as  he  consulted  the  defendant  about  the 
security.  As  touching  the  transaction,  the 
defendant  testifies  as  follows:  "Q.  What  was 
the  real  consideration  that  you  received  for 
the  execution  of  the  $1,000  note  sued  on  In 
this  proceeding?  A.  It  was  $900,  less  some 
expenses  of  a  mortgage,  or  recording,  or 
something  of  that  kind.  Q.  Was  that  all 
the  money  that  you  received  for  the  execu- 
tion of  the  note?  A.  Yes,  sir."  This  Is,  in 
effect  and  substance,  all  the  testimony  hav- 
ing direct  relation  to  the  contract  or  under- 
standing of  the  parties  touching  the  loan. 
There  is  some  other  testimony  tending  to 
show  that  defendant  had  on  previous  occa- 
sions borrowed  money  from  Deitzel;  that  he 
at  times  exacted  bonuses  or  sums  of  money 
from  him  in  excess  of  the  lawful  rate  of  in- 
terest; that  at  one  time  the  defendant  was 
acting  as  the  agent  qf  Deitzel  In  loaning  his 
money,  and  that  it  was  his  custom  to  exact 
a  bonus  from  the  borrower,  and  divide  it 
with  Deitzel.  But  these  negotiations  in- 
volved transactions  other  than  the  obligation 
sued  on  here.  By  statutory  intendment,  a 
contract  is  to  be  deemed  usurious  when  an 
unlawful  rate  of  interest  has  been  contract- 
ed for,  either  directly  or  Indirectly,  or  when 
any  gift  or  donation  of  money  or  property 
or  other  valuable  thing  has  been  made  to 
the  lender  or  creditor,  or  any  person  for  him, 
either  directly  or  Indirectly,  either  by  the 
borrower  or  debtor,  or  any  person  for  him, 
the  design  of  which  Is  to  obtain  for  money 
loaned,  or  for  debts  due  or  to  become  due,  a 
greater  rate  of  Interest  than  is  allowed  by 
law.  Section  35S9,  supra.  The  enactment  Is 
explicit  and  comprehensive,  and  was  intend- 
ed, no  doubt,  to  cover  every  scheme  or  device 
by  which  the  lender  may  obtain  for  money 
loaned  or  for  debts  due' or  to  become  due 
more  than  the  lawful  rate  of  Interest,  and 
ought  to  be  enforced  whenever  a  case  Is 
brought  within  the  compass  of  its  provisions. 
It  Is  penal  in  its  nature,  and  works  a  for- 
feiture of  the  original  sum  loaned.  However 
much  the  law  may  abhor  a  forfeiture  where 
It  results  tn  a  benefit  solely  to  an  individual. 
It  Is  upheld  and  sustained  as  a  penalty  to 
the  state  for  the  Infraction  of  law,  but  proof 
of  the  transaction  which  involves  and  Incurs 
the  penalty  should  be  clear  and  satisfactory, 
and  Its  establishment  should  not  be  left  to 
vague  inference  or  mere  probabilities  or  con- 
jecture. It  has  been  so  held  in  this,  state 
In  a  case  wherein  It  was  sought  to  establisli 
usury  under  the  present  enactment.  Popple- 
ton  V.  Nelson,  12  Or.  349,  7  Pac.  492.  It  may 
be  taken  as  established  that  Rowland  re- 
tained $50  of  the  $1,000  for  which  the  de- 
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fendant  executed  his  note,  and  that  defend- 
ant only  obtained  $950  therefor.  Further 
than  this,  it  does  not  appear  for  what  pur- 
pose Rowland  was  permitted  to  withhold  the 
sum  named,  whether  as  compensation  for 
his  services  in  procuring  the  loan  in  the  ca- 
pacity of  a  broker,  or  as  agent  for  Deitzel,  or 
whether  Deitzel  was  to  receive  the  money  so 
retained  by  Rowland,  or  any  part  thereof.  It 
is  not.  clear,  nor  can  it  be  satisfactorily  in- 
ferred, that  because  Deitzel  had  on  prior  oc- 
casions made  usurious  loans,  or  that  the  de- 
fendant had  at  one  time  acted  as  his  agent 
in  consummating  such  loans,  this  money,  or 
any  part  of  it,  was  paid  to  him  by  Rowland. 
It  is  but  a  conjecture  to  say  that  'it  was  re- 
tained for  his  benefit,  and  there  is  no  cogent 
or  convincing  testimony  of  the  fact  if  it  was 
so  retained.  But,  even  if  it  l>e  conceded  that 
Rowland  was  the  agent  of  Deitzel,  we  can 
only  assume,  without  proof  to  the  contrary, 
that  the  agency  comprehended  the  doing  of 
a  lawful  business,  and  the  consummation  of 
lawful  transactions;  and,  as  it  respects  a 
business  or  transaction  which  operates  as  an 
infraction  of  law,  the  law  will  presume  that 
the  principal  did  not  direct  nor  assent  there- 
to, and  that  such  transaction  was  without 
the  scope  of  the  agent's  authority  given  or 
conferred.  The  principle  is  applied  to  al- 
leged usurious  transactions  consummated  by 
an  agent.  In  Gqkey  v.  Knapp,  44  Iowa,  35, 
it  is  said:  "An  authority  to  loan  money  at 
a  legal  rate  of  interest  does  not  include  by 
implication  the  authority  to  loan  it  at  an  ille- 
gal rate.  An  authority  to  violate  the  law 
will  never  be  presumed."  This  language  is 
quoted  with  approval  In  Call  v.  Palmer,  116 
U.  S.  102,  6  Sup.  Gt.  301.  It  is  said  in  Van 
Wyck  V.  Watters,  81  N.  Y.  352:  "The  fact 
that  an  agent,  intrusted  with  money  of  his 
principal  to  invest,  exacts  a  bonus  for  him- 
self, without  the  knowledge  or  assent  of  his 
principal,  as  a  condition  to  making  a  loan, 
does  not  establish  usury.  The  principal  is 
not  liable  for  such  an  unauthorized  act  of 
the  agent,  in  the  absence  of  proof  that  he 
received  a  portion  of  the  bonus,  or  in  some 
form  reaped  a  benefit  or  advantage  from  the 
same."  So  it  is  held  In  Cox  v.  Insurance 
Co.,  113  111.  385:  "The  fact  that  an  agent, 
without  the  authority,  consent,  or  knowledge 
of  his  principal,  upon  loaning  the  money  of 
the  latter,  exacts  from  the  borrower  a  sum  in 
excess  of  lawful  interest,  does  not  make  the 
loan  usurious."  The  doctrine  Is  maintained 
by  many  other  authorities,  and  we  are  con- 
strained to  adopt  It  in  the  present  case.  See 
Estevez  v.  Purdy,  66  N.  X.  446;  Phillips  v. 
McKellar,  92  N.  T.  34;  Ammerman  v.  Ross,  51 
N.  W.  6,  84  Iowa,  359;  Vahiberg  v.  Keatou, 
51  Ark.  534,  11  S.  W.  878;  Bell  v.  Day,  32 
N.  Y..  165;  Condit  v.  Baldwin,  21  N.  Y.  219; 
Nichols  V.  Osbom,  41  N.  J.  Eq.  02,  3  Atl.  155; 
Brigham  v.  Myers,  51  Iowa,  397,  1  N.  W.  613; 
Rogers  v.  Buckingham,  33  Conn.  81.  It 
would  follow  from  these  authorities  that  it 
was  not  only  necessary  for  the  defendant  to 


show  that  Rowland  was  the  agent  of  Deitzel. 
and  as  such  took  and  received  from  him  tiie 
$50  as  a  consideration  for  making  or  causing 
to  be  made  the  loan  in  question,  but  that  the 
act  was  authorized  by  Deitzel,  or  was  done 
with  his  knowledge  or  assent,  or  was  in  some 
manner  ratified  by  him.  See  Greenfield  t. 
Honaghan  (Iowa)  52  N.  W.  193,  a  case  much 
in  point.  In  this  latter  respect  the  proof 
utterly  fails,  and  so  we  conclude  the  plea  of 
usury  Is  not  sustained,  and  the  plaintiff  is 
entitled  to  recover  upon  the  second  cause  of 
suit  the  sum  of  $1,000,  with  10  per  cent.  In- 
terest from  the  date  of  the  note.  He  Is  also 
entitled,  under  the  pleadings  and  evidence,  to 
an  attorney's  fee  of  $140.  Let  a  decree  be 
entered  for  plaintiff  in  accordance  with  this 
opinion,  and  for  the  costs  of  suit. 


WESTOVER  V.  DOBSON  et  al. 
(Supreme  Court  of  Kansas.    Jan.  8,  189T.) 
Appeal— Paktib3—Disuissa.u 
On  appeal  from  a  judgment  against  a  part- 
nership, a  partner  is  a  necessary  party,  though 
he  defaulted;  and,  if  not  properly  made  a  party, 
the  appeal  will  be  dismissed  as  to  all. 

Error  from  district  court,  Franklin  coon- 
ty;  A.  W.  Benson,  Judge. 

Action  by  Adam  Dobson  against  W.  A. 
Westover  and  another.  There  was  a  judg- 
ment for  plaintiff,  and  defendant  Westover 
brings  error.     Dismissed. 

Wm.  H.  Clark,  for  plaintiff  in  error.  CL  A. 
Smart  and  W.  S.  Jenks,  for  defendants  In 
error, 

PER    CURIAM.     On    February    20,    1883. 
Adam  Dobson  commenced  an  action  of  re- 
plevin against  W.  A.  Westover  and  Charies 
S.  Wolsey,  partners  as  W.  A.  Westover  Sl 
Co.,  for  a  stock  of  goods.     W.  A.  Weatovei 
alone  answered  for  himself,  and  not  In  be- 
half of  the  firm.     A  trial  before  the  court 
resulted  in  a  general  finding  and  Judgnoeot 
In  favor  of  the  plalntiCF  below  on  Janaazy 
9,  1893.     The  Journal  entry  of  the  Jadgmoit 
recites  that  neither  C.  S.  Wolsey   nor   tbe 
firm  of  W.  A.  Westover  &  Co.   appeared. 
either  by  pleadings  or  counsel,  and  the  Judg- 
ment was  rendered  against  W.  A.  Westo-ver 
&  Co.     Westover  brought  the  case  here,  at- 
taching to  his  petition  In  error  against  Dol>- 
son   and   Wolsey   a   case-made    which    -was 
not  served  on  Wolsey.     On  motion  of  Wolsey 
the  case  was  dismissed  as  to  him   December 
7,  1895.     On  the  hearing  of  the  case  on  tbe 
merits,  we  are  met  by  the  motion  of  Adam 
Dobson  to  dismiss  as  to  him.     The  petition 
In  error  recites  and  prays  for  the  reversal 
of  a  judgment  "against  W.  A.  Westov^  and 
C.  S.  Wolsey,  partners  as  W.  A.   Westover 
Sc  Co."     The  judgment  being  joint  a«ainst 
Westover  and  Wolsey,  It  would  seem,  prima 
facie,  that  Wolsey  should  Join  in  the  petition 
in  error;    but,  if  his  consent  could    uot   be 
obtained,  then  he  might  have  been  propei^ 
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made  a  defendant,  the  reason  being  stated 
in  tlie  petition  in  error.  Code  Civ.  Proc.  { 
37.  The  petition  in  error  la  defective  in  not 
stating  tlie  reason  for  malcing  Wolsey  a  de- 
fendant. But,  passing  by  this  defect,  we 
must  Iiold  tliat  Wolsey  was  not  only  a 
proper,  but  a  necessary,  party  to  a  final  de- 
termination of  the  proceeding  in  error;  and, 
as  lie  was  not  properly  brougtit  into,  and 
was  therefore  dismissed  out  of,  this  court, 
we  can  proceed  no  further  against  Dobson, 
and  the  case  must  bfe  dismissed  as  to  him 
also.  Norton  v.  Wood,  55  Kan.  559,  40  Pac. 
911,  and  cases  cited;  Hyde  Parle  Inv.  Co.  v. 
First  Nat  Bank,  56  Kan.  49.  42  Pac.  321.  Or- 
dered accordingly. 


(mean.  655) 

SUPREME   LODGE   OF   ORDER  OF   SE- 
LECT FRIENDS  T.  CAREY,  Clerk 
of  District  Court,  et  al. 

(Supreme  Court  of  Kansas.    Jan.  S,  1897.) 

EnJOINISO   Jl'DOMENT— BoXD  OS    APPEAL. 

In  case  of  the  refusal  of  the  clerk  of  the 
district  court  to  approve  an  undertaking  given 
to  stay  the  enforcement  of  a  valid  judgment 
imtil  a  review  of  the  proceedings  can  be  had 
in  an  appellate  court,  the  appropriate  remedy  is 
an  application  to  the  court  of  which  he  is  an 
officer,  and  which  has  supervision  over  him,  to 
compel  the  performance  of  his  duty.  When 
adequate  relief  may  be  had  by  that  procedure, 
an  action  in  another  court  to  enjoin  the  enforce- 
ment of  such  judgment  cannot  he  maintained. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Bourbon  county; 
J,  S.  West,  Judge. 

Action  by  the  Supreme  Lodge  of  the  Order 
of  Select  Friends  against  Joe  Carey,  clerk  of 
the  district  court,  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

J.  L.  Denlson  and  L.  C.  Boyle,  for  plaintiff 
in  error.  Oscar  Foust  &  Son,  for  defend- 
ants in  error. 


JOHNSTON,  J.  This  was  an  action  to  en- 
J(Ad  the  enforcement  of  the  Judgment  ren- 
dered by  the  district  court  of  Anderson  county 
in  favor  of  Charles  Raymond  and  against  the 
Supreme  Ixtdge  of  the  Order  of  Select  Friends, 
which  Judgment  has  Just  been  affirmed.  47 
Pac.  633.  After  the  rendition  of  the  Judg- 
ment, a  case  was  made  for  and  filed  in  the  su- 
preme court  with  a  view  of  obtaining  a  re- 
versal. In  order- to  supersede  the  Judgment 
and  stay  Its  enforcement  until  a  review  could 
be  had,  an  undertaking  was  tendered  by  the 
supreme  lodge  to  the  clerk  of  the  district  coiirt 
of  Anderson  county,  but  he  declined  to  ap- 
prove it  An  execution  was  issued,  and 
placed  in  the  bands  of  the  sheriff  of  Bourbon 
county,  which  he  was  about  to  levy,  when  the 
supreme  lodge  brought  this  action  in  the  dis- 
trict court  of  Bourlwn  county,  alleging  that 
the  undertaking  was  valid  and  sufficient; 
that  It  was  wrongfully  refused  by  the  clerk; 
that  Raymond  was  insolvent;  and,  if  the  col- 


lection of  the  Judgment  is  enforced,  and  it  Is 
subsequently  reversed  and  set  aside,  the  su- 
preme lodge  would  suffer  great  and  irrepa- 
rable loss.  The  district  court  sustained  a  de- 
murrer to  the  petition,  and  gave  Judgment  for 
defendants. 

The  petition  was  demurrable.  It  is  not 
claimed  that  the  Judgment  is  void,  nor  is  any 
reason  shown  for  resorting  to  this  extraordi- 
nary remedy  in  a  court  other  than  the  one 
wherein  the  Judgment  was  rendered.  The 
remedy  is  not  appropriate.  If  the  district 
clerk  capriciously  or  wrongfully  refused  to 
approve  a  proper  undertalUng,  the  plaintlCC 
should  have  proceeded  against  him  in  the 
court  of  which  he  was  clerk.  Adequate  re- 
lief could  have  been  liad  there  by  employing 
ordinary  methods  of  procedure.  The  clerk  is 
an  officer  of  the  district  court  which  Is  char- 
ged with  the  duty  of  regulating  the  proceed- 
ings of  its  own  officers.  In  State  v.  Breese, 
15  Kan.  123,  it  was  held  that  an  appllcaUon 
to  compel  tlie  perfortoauce  by  an  officer  of  the 
district  court  of  a  duty  devolving  upon  liim  by 
virtue  of  his  office  should  ordinarily  be  made 
in  the  first  instance  to  that  court  It  was 
said  that  harmony  will  be  promoted  by  hav- 
ing all  the  proceedings  controlled  by  one  tri- 
bunal, and  that  the  district  court  "is  better 
acquainted  with  its  officers,  and  can  more 
fully  appreciate  the  reasons  for  their  action, 
and  more  Justly  measure  the  punishment  to 
l3e  awarded  In  case  of  disobedience."  We 
think  the  district  court  ruled  correctly,  and  its 
Judgment  will  therefore  be  affirmed.  All  the 
Justices  concurring. 


(E  Kan.  App.  <23) 
PAWTUCKET  MUT.  FIRE  INS.  CO.  t, 
LANDERS  et  al. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment C.  D.     Jan.  6,  1897.) 
UoRTOiOE  —  Default  in  Fatuext  —  Interest  — 

FOKKCLOSCRH    SaLB— ReTROACTIVB  STATUTE. 

1.  In  a  promissory  note  executed  July  1,  1885, 
and  secured  by  mortgage  on  real  estate,  due  five 
years  from  the  date  thereof,  with  interest  at  7 
per  cent  per  annum,  payable  semiannually, 
with  semianunal  coupons  attached,  and  contain- 
ing a  provision  that  the  note  is  to  draw  interest 
from  date  at  the  rate  of  12  per  cent,  per  annum 
if  either  principal  or  interest  remains  unpaid  10 
days  after  due,  and  where  the  makers  thereof, 
on  the  1st  day  of  June,  1891,  paid  one-half  of 
the  principal  and  ail  interest  due  to  that  date, 
and  failed  to  pay  the  residue  thereof,  held,  that 
when  default  is  made  in  the  payment  of  the 
principal  and  interest  for  more  than  10  days  aft- 
er the  maturity,  and  for  more  than  10  days  aft- 
er the  time  to  which  the  interest  is  paid,  the 
holder  is  entitled  to  recover  the  amount  due  as 
principal  and  12  per  cent,  interest  thereon  from 
the  Ist  day  of  June,  1891. 

2.  Chapter  109,  Laws  1893,  concerning  the 
sale  and  redemption  of  real  estate,  has  no  retro- 
active operation,  and  tlierefore  does  not  apply 
to  mortgage  contracts  existing  at  and  before  its 
passage.  If  the  legislature  intended  the  act  to 
apply  to  such  contracts,  it  violates  section  10 
of  article  1  of  the  constitution  of  the  United 
States.  Watkins  v.  Glenn,  40  Pac.  316,  55 
Kan.  417. 

(Syllabus  by  the  Court) 
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Error  from  district  court,  Harper  county; 
G.  W.  McKay,  Judge. 

Action  by  the  Pawtucket  Mutual  Fire  Insur- 
ance Company  against  George  R.  Landers  and 
Mary  T.Anders.  Judgment  for  plaintiff,  and 
It  brings  error.     Modified. 

Beardsley,  Gregory  &  Flannelly,  for  plain- 
tiff In  error.  Houston  &  McCullocb,  for  de- 
fendants In  error. 

JOHNSON,  P.  J.  The  Pawtucket  Mutual 
Fire  Insurance  Company  commenced  this  ac- 
•tlon  In  the  district  court  of  Harper  county, 
Kan.,  against  George  R.  landers  and  Mary 
Landers,  on  a  promissory  note,  and  to  fore- 
close a  mortgage  on  land  In  said  county,  giv- 
en to  secure  the  payment  of  said  promissory 
note.  The  note  was  executed  by  defendants 
below  on  the  1st  day  of  July,  1885,  to  Jar- 
vis,  Conklin  &  Co.,  and  by  the  terms  of  said 
note  the  makers  agreed  to  pay  to  the  order  of 
Jarvis,  Conklin  &  Co.  the  sum  of  $4,000  on 
July  1,  1800,  with  Interest  at  7  per  cent,  per 
annum,  payable  semiannually,  interest  and 
principal  payable  at  the  office  of  Jarvis,  Con- 
klin &  Co.,  In  Kansas  City,  Mo.  The  promis- 
sory note  provides  that  It  shall  draw  Interest 
at  12  per  cent,  from  date  if  either  principal  or" 
Interest  remains  unpaid  10  days  after  due. 
Before  the  maturity  of  the  note.  It  was  sold 
and  transferred  by  Jarvis,  Conklin  &  Co.  to 
plaintiff  below,  and  duly  Indorsed  in  writing 
on  the  back  thereof.  The  makers  of  the 
note  made  default  in  the  payment  of  said  note 
when  the  same  fell  due,  July  1,  1890.  On 
the  1st  day  of  June,  1891,  defendants  below 
paid  $2,000  on  the  principal  of  the  note,  and 
all  interest  due  thereon  up  to  that  date.  The 
plaintiff  below  prayed  Judgment  for  $2,000, 
with  interest  at.  12  per  cent,  per  annum  from 
June  1,  1891,  and  asks  for  the  foreclosure  of 
the  mortgage  and  a  sale  of  the  mortgaged 
property,  without  appraisement.  George  R. 
Landers  and  Mary  Landers  appeared  to  the 
action,  and  filed  answer,  denying  all  the  al- 
legations of  the  petition,  except  the  execution 
of  the  note  and  mortgage,  and  allege  that  on 
June  1,  1891,  they  paid  $2,000  and  all  inter- 
est to  that  date;  and  that  Jarvis,  Conklin  & 
Co.  agreed  with  them  to  grant  an  extension  of 
time  for,  at  least,  one  year  to  pay  the  bal- 
ance of  the  principal  and  Interest,  and  that 
the  year  had  not  expired  when  the  suit  was 
brought;  and  that  there  was  nothing  due  on 
the  note;  and  ask  that  the  action  be  dis- 
missed. Plaintiff  below  filed  a  reply,  con- 
taining a  general  denial  of  all  new  matter  In 
the  answer.  The  case  was  tried  before  the 
court,  and  resulted  in  a  finding  and  judgment 
for  the  plaintiff  below  for  the  sum  of  $2,000 
as  principal  on  the  note,  and  interest  at  7  per 
cent,  per  annum  from  June  1, 1891,  and  a  de- 
cree of  foreclosiu-e  of  the  mortgage,  and  for  a 
sale  of  the  niortgnged  property,  and  that  the 
defendants  have  18  months  after  the  sale  of 
the  mortgaged  premises  in  which  to  redeem 
the  same.     The  plaintiff  objected  to  so  much 


of  the  Judgment  as  fixed  the  rate  of  Interest 
on  the  note  at  7  per  cent,  per  annum,  and  so 
much  of  the  decree  of  foreclosure  as  gave  the 
defendants  18  months  after  sale  to  redeem  the 
mortgaged  premises,  and  filed  motion  for  new 
trial  as  to  the  judgment  of  the  court  fixing 
the  rate  of  interest  at  7  per  cent,  per  annuin, 
and  so  much  of  the  decree  as  gave  the  defend- 
ants 18  months  after  sale  to  redeem  the 
mortgaged  premises.  The  motion  was  over- 
ruled, and  plaintiff  excepted.  Plaintiff  then 
filed  motion  to  modify  the  judgment  so  as  to 
give  It  interest  at  12  x>er  cent,  per  annum  on 
the  principal  of  the  note  from  June  1,  1891, 
and  to  strike  out  of  the  decree  that  clause 
that  gave  the  defendants  18  months  after 
sale  In  which  to  redeem  the  mortgaged  prop- 
erty, which  motion  was  overruled,  and  plain- 
tiff excepted,  and  brings  the  case  to  this 
court  for  review. 

There  are  two  reasons  urged  by  plalntiCf 
In  error  for  a  reversal  of  this  judgment:  (1) 
That  the  court  erred  In  computing  the  Inter- 
est on  the  amount  due  on  the  note  at  7  pa- 
cent,  per  annum  from  June  1,  1891,  instead 
of  12  per  cent.,  in  accordance  with  the  terms 
of  this  note.  (2)  The  court  erred  In  decree- 
ing that  the  mortgagors  should  be  allowed  IS 
months  from  the  sale  of  the  mortgaged  prem- 
ises In  which  to  redeem  the  same. 

The  note  reads:  "July  Ist,  1885.  Five 
years  after  date,  for  value  received,  we  prom- 
ise to  pay  to  the  order  of  Jarvis,  Conklin  & 
Co.  four  thousand  gold  dollars,  lawful  money 
of  the  United  States,  with  Interest  thereon  at 
the  rate  of  seven  per  cent,  per  annum,  payable 
semiannually  on  the  first  days  of  January 
and  July  in  each  year,  according  to  the  tenor 
of  ten  Interest  notes  of  even  date  herewith, 
and  hereto  attache<1,  both  principal  and  inter- 
est payable  at  the  office  of  Jarvis,  Conklin  & 
Co.,  Kansas  City,  Missouri,  with  New  York 
exchange.  This  note  is  to  draw  Interest 
from  date  at  the  rate  of  twelve  per  cent,  per 
annum,  If  either  principal  or  Interest  re- 
main unpaid  ten  days  after  due.  At  the  op- 
tion of  the  legal  holder,  after  any  of  said  In- 
terest notes  remain  due  and  unpaid  ten  days, 
the  whole  of  the  principal  and  interest  may 
be  declared  immediately  due  and  payable. 
This  note  Is  given  for  an  actual  loan  of  the 
above  amount,  and  is  secured  by  a  mortgage 
of  even  date  herewith,  which  Is  a  first  lien 
on  the  property  therein  described.  Appraise- 
ment waived.  George  K.  I^anders.  Mary 
Landers." 

The  court  erred  In  computing  Interest  on 
the  amount  due  upon  the  note  at  7  per  cent 
from  June  1,  1891.  The  Interest  should  have 
been  allowed  at  12  per  cent,  from  June  1. 
1891,  as  the  note  provided  for  interest  at  12 
per  cent,  from  date  if  not  paid  within  10  days 
after  maturity.  All  interest  due  on  the  not»» 
having  been  paid  up  to  June  1,  1891,  interei^ 
at  12  per  cent,  per  annum  should  have  been 
allowed  from  the  date  to  which  the  intere^r 
had  been  paid.  The  note  and  mortgage  wore 
executed  on  the  Ist  day  of  July,  1SS5,  ami 


Digitized  by 


Google 


Kan.) 


UNION  PAC.  BY.  CO.  V.  MILLS. 


623 


the  redemption  law  of  1S93  was  not  applica- 
ble to  this  case.  The  whole  question  as  to 
whether  chapter  109  of  the  Laws  of  1803,  re- 
lating to  the  sale  and  redemption  of  real 
estate,  was  intended  by  the  legislature  to  op- 
erate retrospectively,  so  as  to  apply  to  mort- 
gage contracts  existing  at  and  before  its  pas- 
sage, was  ably  and  fully  decided  by  the  su- 
preme court  of  this  state  in  an  opinion  writ- 
ten by  Horton,  C.  J.,  in  case  of  Watkins  v. 
Glenn,  55  Kan.  417,  40  Pac.  316,  where  it  Is 
said:  "In  view  of  these  expressions  of  this 
court,  delivered  by  such  eminent  and  pains- 
taking jurists  as  Brewer  and  Valentine,  and 
considering  that  section  1  of  chapter  109  pro- 
vides for  deeds  to  issue  at  once  on  sales  of 
real  estate  not  subject  to  redemption,  and  for 
certificates  to  issue  on  sales  subject  to  re- 
demption, we  think  the  legislature  did  not 
intend  that  the  provisions  of  the  act  of  1893 
should  apply  to  mortgage  contracts  existing 
at  the  date  of  its  passage.  No  statute,  how- 
ever positive  in  its  terms,  is  to  be  construed 
as  designated  to  interfere  with  existing  con- 
tracts, rights,  or  actions,  or  suits,  and  es- 
pecially vested  rights,  unless  the  Intention 
that  it  should  so  operate  is  expressly  de- 
clared. And  courts  will  apply  new  statutes 
only  to  future  cases,  unless  there  is  some- 
chlng  In  the  very  nature  of  the  case,  or  in  the 
language  of  the  new  provision,  which  shows 
that  they  were  Intended  to  have  a  retroactive 
operation.  Potter,  Dwar.  St  75;  Id.  162,  163, 
note.  Sedgwick,  in  his  work  on  the  Con- 
struction of  Statutes  and  Constitutions  (2d 
M.),  after  stating  that  ^trospectlve  or  retro- 
active statutes,  independently  of  certain  ex- 
ceptions, are  within  the  scope  of  the  legisla- 
tive authority,  yet  says  that  'such  laws,'  as 
a  general  rule,  are  objecticmable,  and  the 
judiciary  will  give  all  laws  a  prospective 
operation  only  unless  their  language  is  so 
clear  as  not  to  be  susceptible  of  any  other 
construction.'  Page  173.  Again,  he  says: 
•The  courts  refuse  to  give  statutes  a  retro- 
active construction  unless  the  Intention  is  so 
clear  and  positive  as  by  no  possibility  to  ad- 
mit of  any  other  construction.'  Page  166.  If 
the  leglsla/ture  intended  the  act  to  be  retro- 
spective in  Its  operation,  so  as  to  apply  to 
prior  mortgages,  the  following  decisions  of 
the  supreme  court  of  the  United  States,  and 
the  reasons  given  therein,  are  conclusive  that 
the  act  is  unconstitatlonal  and  void  as  to 
such  contracts:  Ogden  v.Saunders,12  Wheat 
213,  327;  Green  v.  Biddle,  8  Wheat.  1-107; 
Bronson  v.  Kinzie,  1  How.  311;  McCracken 
V.  Hay  ward,  2  How.  608;  Gantly's  Lessee 
V.  Bwing,  3  How.  716;  Ex  parte  Christy, 
Id.  328;  Clark  v.  Reybum,  8  Wall.  322; 
Walker  v.  Whitehead,  16  Wall.  314;  Howard 
V.  Bugbee,  24  How.  461;  Bank  v.  Sharp,  6 
How.  301;  Gunn  v.  Barry,  15  Wall.  610; 
Brine  v.  Insurance  Co.,  96  U.  S.  027,  037; 
Memphis  v.  U.  S.,  97  U.  S.  293;  Kring  v. 
Missouri,  107  TJ.  S.  233,  2  Sup.  Ct.  443;  Butz 
V.  City  of  Muscatine,  8  Wall.  575;  Mobile 
▼.  Watson,  116  U.  S.  305,  6  Sup.  Ct.  398;  Cur- 


ran  T^.  State,  15  How.  319;  Louisiana  v.  New 
Orleans,  102  U.  S.  206;  Seibert  v.  Lewis,  122 
U.  S.  284,  7  Sup.  Ct  1190;  Edwards  v.  Kear- 
zey,  06  U.  S.  595." 

It  is  therefore  ordered  that  this  case  be 
remanded  to  the  district  court  of  Harper 
county,  with  direction  that  said  Judgment  be 
so  modified  as  to  compute  interest  on  ,$2,000 
at  the  rate  of  12  per  cent  per  annum  from  the 
1st  day  of  June,  1891,  to  the  rendition  of  the 
judgment  and  that  said  judgment  draw  12 
per  cent  per  annum  from  the  date  of  its  ren- 
dition, and  that  the  clause  in  the  decree  of 
foreclosure  of  the  mortgage  giving  the  de- 
fendants 18  months  to  redeem  the  mortgaged 
premises  after  sale  be  stricken  out  and  the 
defendants  pay  the  costs  in  this  court  Ail 
the  Judges  concurring. 


(6  Kan.  App.  478) 
UNION  PAC.  RY.  CO.  v.  MILLS.i 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment W.  D.     Jan.  4,  1897.) 
Erroneous  Instructions — Effect. 
Instructions  should   be   applicable  to   the 
case  and  the  facts  proven.     It  is  a  right  of  a 
part^  to  have  bis  case  submitted  to  the  consid- 
eration  of   a  jury  under  proper   instructions; 
and,  where  incorrect  instructions  are  shown  to 
have  been  given,  this  court  will  not  undertake 
to  say  that  they  did  not  operate  to  the  injury 
of  the  party  against  whom  they  were  given, 
unless  such  fact  is  made  clearly  to  appear. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Trego  county. 

Action  by  H.  S.  Mills  against  the  Union 
Pacific  Railway  Company.  Judgment  for 
plaintiff.    Defendant  brings  error.    Reversed. 

A.  S.  Williams,  N.  H.  Loomis,  and  R.  W. 
Blair,  for  plaintiff  In  error.  Lee  Monroey 
and  Lilly,  Day  &  Monroe,  for  defendant  in 
error. 

GILKESON,  J.  The  negligence  alleged  in 
the  petition  Is  as  follows:  "That  on  the  27th 
day  of  March,  1892,  the  said  defendant, 
while  running  one  of  its  trains  on  the  afore- 
said road  In  Trego  county,  managed  its  said 
train  carelessly  and  negligently,  and  failed 
to  employ  suitable  means  to  prevent  the  es- 
cape of  fire  from  its  engine  which  was  run- 
ning said  train,  and  also  permitted  dead  and 
dry  grass  and  other  combustible  material  to 
remain  on  its  right  of  way  near  its  railroad 
track;  so  that  by  reason  of  its  carelessness 
and  negligence,  as  aforesaid,  fire  escaped 
from  its  said  engine,  and  set  fire  to  the  dry 
grass  and  other  material  en  or  near  its  right 
of  way;  and,  by  reason  of  a  continuous 
body  of  dry  grass  and  other  material,  such 
fire  was,  on  March  28,  1892,  communicated 
to  the  aforesaid  premises."  It  was  stipulat- 
ed on  the  trial,  among  other  things:  "For 
the  purpose  of  the  trial  of  this  case,  •  •  • 
on  the  27th  day  of  March,  1892,  between  two 
and  three  o'clock   In   the  afternoon,   west- 

'  Rehearing  denied. 
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bound  train  on  the  track  of  the  defendant 
company  known  as  'Train  -No.  11,  Engine  No. 
620,'  started  a  fire  in  some  dry  grass  on  the 
right  of  way  of  the  defendant  company,  at 
a  point  in  said  county  of  Trego,  about  two 
miles  east  of  the  town  of  Ogallah,  by  emit- 
ting sparks  from  the  smokestack  of  said  en- 
gine. .  That  the  fire  spread  northerly  about 
one-half  to  three-quarters  of  a  mile,  setting 
fire  to  two  hay  stacks,  and  burning  north  of 
them  some  100  feet.  That  at  this  place  all 
the  flre  was  extinguished,  except  such  as 
remained  in  the  hay  stacks,  about  6  p.  m. 
that  evening,  by  the  section  foreman  and 
others.  The  next  day,  March  28th,  the  fire 
left  in  the  hay  stacks  by  reason  of  the  wind 
escaped  therefrom;  and  that  it  Is  this  fire, 
last  mentioned,  which  caused  the  damage  for 
which  this  action  is  brought  That  the  prem- 
ises Injured  are  from  eight  to  nine  miles 
from  the  place  where  the  flre  of  March  27th 
originated;  and  that  this  intervening  space 
was  covered,  at  the  time  the  first  started, 
with  dry  buftalo  grass."  Thirty-five  special 
findings  were  returned  by  the  jury,  showing 
"that  the  original  fire  of  March  27th  started 
by  sparks  from  the  smokestack  of  engine  No. 
620";  "that  said  engine  was  equipped  with  a 
standard  diamond  stack;  and  that  said  stack 
is  the  t>est  in  use";  "the  engineer  was  care- 
ful and  competent,  and  the  defendant's  sec- 
tion hand!<  and  farmers  put  out  the  flre  after 
it  had  burned  beyond  the  hay  stacks,  except 
in  the  hay  stacks,  which  they  considered  en- 
tirely safe  to  leave  as  it  was,  there  being  no 
danger  of  its  starting  up  again";  that  the 
fire  in  the  hay  stacks  was  left  by  the  par- 
ties in  an  unsafe  and  dangerous  condition, 
and  "Its  escape  a  result  that  might  reason- 
ably have  been  anticipated  by  a  prudent 
man;  the  engine  was  not  equipped  with  the 
necessary  appliances  to  prevent  the  escape 
of  sparks  from  the  smokestack;  was  de- 
fective in  the  netting";  netting  not  in  good 
condition;  and  that  "the  negligence  of  the 
defendant  in  causing  the  fire  of  March  27th 
was  in  not  j>lowing  and  burning  a  flre  guard. 
•  •  •"  Under  the  peOtion,  the  plaintiff 
could  only  recover  for  injuries  resulting  from 
a  flre  caused  by  defendant,  either  "in  care- 
lessly and  negligently  managing  the  train  to 
which  engine  No.  620  was  attached  at  the 
time  and  place  of  flre  from  Its  engine";  "per- 
mitting dead  and  dry  grass  and  other  com- 
bustible material  to  remain  on  its  right  of 
way." 

The  first  proposition  is  entirely  out  of  this 
case,  under  the  evidence  and  the  findings  of 
the  jury.  The  testimony  shows,  and  the 
jury  found,  that  the  enginer  was  competent 
ftnd  careful,  and  while  it  is  true  they  make 
the  following  findings:  "Ques.  15.  Did  he 
not  handle  the  engine  in  a  careful  and  proper 
manner  at  the  time  the  fire  occurred?  Ans. 
Don't  know,"— yet  they  explain  this  in  ques- 
tion 16:  "If  you  find  that  the  engine  was  not 
properly  handled,  then  state  in  what  the  im- 
proper handling  consisted.      Ans.   Did  not 


claim  In  question  15  that  the  engine  was  im- 
properly handled." 

As  to  the  second  proposition,  the  testimony 
shows  that  the  engine  was  furnished  with 
proper  and  approved  appliances.  This  is 
uncontradicted,  and  the  jury  so  found,  bat 
they  also  found  that  the  appliances  were  not 
in  good  order,  viz.  the  netting  in  the  smoke- 
stack. Query:  "Does  the  allegation  of  the 
petition  of  not  being  properly  supplied  in- 
clude not  being  in  good  order?"  But,  be 
this  as  It  may,  the  jury  also  found  that  the 
negligence  in  setting  out  the  original  flre  of 
March  27,  1892,  consisted  in  not  plowing 
and  burning  fire  guards,  viz.:  "Ques.  17. 
Was  the  defendant  guilty  of  negligence  in 
causing  the  fire  on  Sunday,  March  27th? 
Ans.  Yes.  Ques.  18.  If  you  answer  the  above 
question  in  the  affirmative,  then  state  fuUy 
in  what  the  negligence  consisted?  Ans.  In 
not  plowing  and  burning  flre  guards."  If 
these  findings  be  true,— and  we  must  take 
them  to  be  so,— then  what  difference  can  it 
make  as  to  the  appliances  or  their  condi- 
tion? The  answer  to  this  is  that,  taking 
both  together,  the  defect  in  the  netting  al- 
lowed the  sparks  to  escape,  and  it  was  not 
by  "plowing  and  burning  fire  guards"  that 
the  fire  was  caused.  But  does  this  make 
the  condition  of  the  netting  an  act  of  negli- 
gence? We  think  not.  Its  condition  might 
have  been  purely  the  result  of  an  accident, 
and  this  finding  is  not  within  the  issues  of 
the  case.  There  is  no  allegation  that  can 
be  construed  to  embrace  it. 

And  this  brings  us  JiO  the  consideration  of 
the  third  proposition.  Upon  this,  we  think, 
there  is  a  total  failure  of  proof.  The  only 
testimony  that  is  claimed  to  show  or  prove 
this  allegation  is  that  there  was  some  grass 
growing  on  the  right  of  way.  This  of  itself 
is  not  negligence.  Railway  Co.  v.  Butts,  7 
Kan.  308.  And  there  is  certainly  a  very  ma- 
terial difference  between  permitting  grass  to 
grow  and  permitting  dead  and  dry  grass  and 
other  combustible  material  to  remain  on  ita 
right  of  way.  And,  if  we  take  the  next  alle- 
gation of  the  petition,  the  fire  was  communi- 
cated to  the  plaintilTs  premises  "by  reason 
of  a  continuous  body  of  dry  grass  and  other 
material."  The  defendant  company  is  not 
charged  with  any  fault  for  the  existence  of 
this  "continuous  l>ody  of  dry  grass,"  etc.  It 
might  be  inferred,  but  we  have  no  right  to 
infer,  particularly  against  the  specific  allega- 
tions of  the  pleadings.  This  construction  of 
the  pleadings  is  upheld  by  the  decisions  of 
the  supreme  court,  and  this  court  Railwa; 
Co.  V.  Fudge,  39  Kan.  543, 18  Fac.  720;  Trfle 
V.  Railway  Co.,  50  Kan.  455,  31  Pac.  1076: 
Railway  Co.  v.  Griffith,  64  Kan.  428,  38  Pac. 
478;  Clark  v.  Railroad  Co.,  48  Kan.  6.54,  656, 
662,  29  Pac.  1138;  Railroad  Co.  v.  Ayers.  56 
Kan.  176,  42  Pac.  722;  Railway  Co.  v.  BelL 
1  Kan.  App.  71,  41  Pac.  209;  Railway  CJo.  v. 
Motzner,  2  Kan.  App.  342,  43  Pac.  785. 

But  it  is  contended  by  the  plaintiCt  in  er- 
ror that  certain  Instructions  given  and   re- 
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fused  are  erroneous.     We  agree  with  counsel 
particularly  with  respect  to  those  given.    The 
eighth' Instruction  Is  as  follows:     "Now,  if 
you  find  that  the  original  fire  was  negligently 
set  out,  as  I  have  explained  to  you,  then 
when  the  company  got  that  fire  under  con- 
trol, or  their  section  men  there  got  that  fire 
under  control,  it  was  their  duty  to  see  that 
the  fire  was  ont;   and  It  would  make  no  dif- 
ference that  it  might  have  waited  until  the 
next  day,  and  been  carried  by  a  high  wind 
from  these  stacks  onto  the  high  prairie;   the 
defendant  In  that  event  would  still  be  liable. 
That  would  be  because  the  originals  setting 
out  of  the  fire  was  negligently  caused;   that 
is,  I  say  if  you  find  that  it  originated  negli- 
gently.    Of  course,  on  the  other  hand,  if  you 
find  that  It  was  not  negligently  done,  and 
that  it  was  a  mere  accident,  and  could  not 
be  avoided,  and  that  the  company  was  nei- 
ther negligent  in  the  construction  of  their 
engines,  or  in  the  employing  of  skillful  work- 
men, or  in  keeping  the4r  right  of  way  free 
from  grass  and  combustible  material,  and 
that  the  fire  was  accidental,  or  that  the  com- 
pany could  not  avoid  it  by  a  careful  and 
proper  management  of  their  trains,  then  and 
In  that  case  they  would  not  be  liable  unless 
they  got  it  under  control,  failed  to  use  rea- 
sonable diligence  and  care  In  taking  care  of 
it     In  other  words,  if  the  fire  did  not  orig- 
inally escape  through  the  negligence  of  the 
company,  and  afterwards  the  company  got 
it  under  control  through  their  employes,  they 
were  only  required  to  use  such  care  as  rea- 
sonable men  would  do  under  the  circumstan- 
ces;  and  if  they  did  that,  and  the  fire  es- 
caped to  the  man's  premises,  the  company 
could  not  be  held  liable."    The  thirteenth  in- 
struction is  as  follows:     "Defendant  is  not 
liable  for  the  loss  of  plaintifC's  property  un- 
less the  loss  was  such  a  probable  and  natural 
consequence  of  leaving  the  premises  in  the 
condition  in  which  they  were  left  in  the  even- 
ing that  a  reasonable  person  could  have  fore- 
seen that  such  would  be  the  result.    After 
the  fire  started,  defendant  was  only  bound  to 
do  what  a  reasonably  prudent  person  would 
do  under  the  circumstances  to  control  or  ex- 
tinguish the  fire;   and  if  it  did  that,  and  left 
the  premises  in  such  condition  on  the  evening 
of  March  27th  as  would  leave  an  ordinarily 
prudent  person  to  believe  that  there  was  no 
danger  of  any  outbreak,  then  It  had  perform- 
ed its  whole  duty,  and  your  verdict  must  be 
for  the  defendant.    This  instruction  is  appli- 
cable only  in  case  the  fire  did  not  negligently 
start  in  the  first  place.     And  if  you  believe 
tbat  it  was  not  negligently  started,  and  that 
tbey  got  it  under  control,  and  then  permitted 
It  to  escape  from  them,  I  say  this  instruction 
-will  be  applicable."     These  instructions,  we 
-think,  are  erroneous,  as  not  stating  the  law 
<;orrectly,  and  are  confusing,  not  confined  to 
•the  issues  of  the  case.    They  virtually  tell 
-the  Jury  that  the  railroad  company  is  liable 
^OT  a  purely  accidental  fire,  which  they  fail 
tzo  extinguish,  after  attempting  to  do  so.    In 
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other  words,  a  party  may  become  liable  for 
an  accident  on  account  of  his  inability  to 
control  it  We  do  not  think  this  is  sound. 
Admitting  that  it  was  the  duty  of  the  section 
bands  to  put  out  this  fire,  if  it  came  to  their 
knowledge  (but  that  is  a  common  duty  owed 
by  all  the  citizens  of  that  locality,  regardless 
of  its  origin),  and  even  admitting  that  the 
section  men  were  under  special  obligations  to 
so  act,  would  It  change  the  rule,  and  make 
the  company  liable  for  an  accidental  fire  on 
account  of  the  physical  inability  of  its  em- 
ployes to  control  it?  But  it  is  contended  they 
attempted  to  do  bo,  and  the  court  instructed 
that,  having  so  attempted,  "they  must  use 
reasonable  diligence  and  care  In  taking  care 
of  it,  and,  if  they  failed  to  do  so,  the  company 
is  liable,  without  regard  to  the  origin."  True, 
and  herein,  we  think,  the  court  erred.  It 
might  Just  as  properly  be  charged  that  Cow- 
den,  Richards,  and  Rogers,  and  the  others 
who  were  attempting  to  extinguish  this  fire 
were  liable,  because  they  failed  to  use  rea- 
sonable diligence  in  taking  care  of  it.  The 
company  is  not  charged  in  this  action  with 
negligence  In  not  properly  handling  a  fire 
after  they  had  it  under  control.  The  negli- 
gence charged  is  in  originally  setting  out  the 
fire,  and,  as  we  have  said,  is  not  within  the 
Issues  in  this  case. 

The  evidence  in  this  case  Is  very  unsatis- 
factory upon  many  propositions,  particularly 
as  to  the  valne  of  the  prc^erty,  and  the 
amount  or  items  destroyed,  and  it  might  also 
be  said  that  the  court  erred  in  other  instruc- 
tions, or,  rather,  in  not  giving  instructions 
that  should  have  been  given;  and  we  are 
forced  to  the  conclusion,  after  an  examina- 
tion of  the  record,  that  the  -special  findings 
of  the  Jury  were  made  with  very  little  re- 
gard to  the  testimony.  The  Judgment  will 
therefore  be  reversed,  and  a  new  trial 
awarded. 


(S  Kan.  App.  484> 
UNION  PAC.  RY.  CO.  v.  LEPPARD. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, W.  D.     June  18,  1895.) 
Neolioesce— Question  for  Jcrt. 
Whether  negligence  in  a  particular  case  is 
shown  is  ordinarily  a  question  for  the  jury;   but 
when  the  facts  are  undisputed,  or  are  definitely 
found  by  the  jury,  and  only  one  conclusion  can 
be  drawn  therefrom,  it  becomes  a  question  for 
the  court. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Russell  county. 

Action  by  Richard  Leppard  against  the 
Union  Pacific  Railway  Company.  Judgment 
for  plaintiff.  Defendant  brings  error.  Re- 
versed. 

A  L.  Williams,  N.  H.  Loom  Is,  and  R.  W. 
Blair,  for  plaintiff  in  error.  Geo.  W.  Hol- 
land, for  defendant  in  error. 

GILIvESON,  P.  J.  Defendant  In  error, 
Richard  Leppard,  as  plaintiff,  brought  this 
action  to  recover  damages  sustained  by  him 


Digitized  by 


Google 


626 


47  PACIFIC  REPORTER. 


(Kan. 


from  a  fire  alleged  to  have  been  negligently 
set  out  by  defendant.  The  allegations  of  neg- 
ligence In  the  petition  are:  "On  the  12th  day 
of  March,  1893,  the  said  defendant,  while  nin- 
ning  one  of  its  trains  on  its  road  in  Russell 
county,  managed  Its  train  carelessly  and  neg- 
ligently, and  failed  to  employ  suitable  means 
to  prevent  the  escape  of  fire  from  the  en- 
gine that  was  used  in  running  the  train,  the 
same  being  a  freight  train  going  west,  on  or 
about  the  afternoon  of  the  date  aforesaid; 
and  the  defendant  carelessly  and  n^ligently 
Iiermitted  dead  and  dry  grass  and  other  com- 
bustible material  to  collect  and  remain  on 
the  rlstht  of  way  and  land  of  said  defendant, 
and  also  dead  and  dry  grass  and  other  com- 
bustible material  to  remain  and  collect  near 
the  track  of  the  road  of  the  said  defendant; 
.so  that,  by  reason  of  the  carelessness  and 
negligence  hereinbefore  set  forth,  fire  escaped 
from  the  engine  of  said  company  used  in  run- 
ning the  train  aforesaid,  and  set  fire  to  the 
dry  and  dead  and  other  combustible  material 
on  the  right  of  way  and  other  lands  of  the 
said  company;  and,  by  means  of  a  continu- 
ous body  of  dry  grass  and  other  combustible 
material,  the  fire  was  communicated  without 
any  fault  of  the  plaintiff,  to  the  premises  of 
the  plaintiff,  and  then  and  there  burned  and 
destroyed,"  etc.  Upon  the  trial,  the  jury  re- 
turned 29  special  findings  upon  different 
propositions.  Those  returned  by  them  as  to 
the  condition  of  the  engine  and  escape  of  the 
fire  and  the  management  of  the  train  are  as 
follows:  "Q.  1.  Was  not  Frank  Schuyler 
the  engineer  in  charge  of  engine  712,  attached 
to  train  No.  11,  on  March  12,  1893?  Ans. 
Yes.  Q.  2.  Was  not  Chas.  Petrle  fireman  on 
that  train?  Ans.  Yes.  Q.  3.  Was  not  Mr. 
Schuyler  a  careful  and  competent  engineer? 
Ans.  Yes.  Q.  4.  Was  not  Mr.  Petrle  a  care- 
ful and  competent  fireman?  Ans.  Yes.  Q. 
.">.  Were  not  Mr.  Schuyler  and  Mr.  Petrle 
both  performing  their  respective  duties  prop- 
erly when  the  train  passed  between  mile 
IKtsts  250  and  251?  Ans.  For  the  want  of 
sufficient  evidence,  we  can't  say.  Q.  6.  If 
you  find  either  of  them  was  not  properly  per- 
forming bis  duty  at  that  time,  state  which  It 
was,  and  in  what  manner  he  failed  to  do  his 
duty  properly.  Ans.  Answer  of  question  5 
answers  this  question.  Q'.  7.  Did  the  fire 
which  damaged  plaintiff's  property  start  from 
an  engine  belonging  to  defendants?  Ans. 
Yes.  Q.  8.  If  you  answer  the  last  question 
in  the  affirmative,  then  state  the  number  of 
the  engine  from  which  the  fire  started.  Ans. 
712.  Q.  9.  Was  not  enghie  712  furnished 
with  well-known.  Improved,  and  reasonable 
safe  appliances  to  prevent  the  escape  of  fire 
or  sparks?  Ans.  Yes.  Q.  10.  Were  not  all 
of  said  appliances  in  good  order  and  proper 
position  on  March  12,  1893?  Ans.  For  want 
of  sufficient  evidence,  we  can't  say.  Q.  10%. 
Is  it  possible  to  construct  and  equip  a  loco- 
motive so  as  to  entirely  prevent  the  escape  of 
sparks  and  fire,  and  furnish  draft  sufficient 
for  the  engine  to  do  its  work,  when  it  is  care- 


fully and  properly  operated?  Ana.  No.  Q. 
11.  Was  it  not  found  by  the  inspector  at  such 
time  to  be  In  good  and  safe  repair?  Ana. 
Yes."  They  also  found  in  reference  to  the 
wind,  and  where  the  fire  started,  and  the  fire 
guard  of  the  defendabts,  as  follows:  "Q.  IZ. 
Was  there  not  an  unusually  high  wind  blow- 
ing from  the  south  or  southwest  at  the  time 
the  fire  started?  Ans.  No.  Q.  14.  Did  not 
the  fire  start  about  140  feet  north  of  the 
track,  and  between  mile  posts  250  and  251? 
Ans.  Yes.  Q.  15.  Had  not  the  defendant 
burned  a  strip  about  140  feet  wide  for  a  fire 
guard  along  the  north  side  of  the  track,  be- 
tween mile  posts  230  and  251,  and  along  the 
south  side  of  the  Smith  stubble  field,  prior 
to  March  12,  1893?  Ans.  Yes.  Q.  16.  Did 
not  the  fire  start  on  the  north  side  of  the  fire 
guard?  Ans.  Yes.  Q.  17.  Would  not  such  a 
fire  guard  as  defendant  had  on  the  north  side 
of  its  track  be  sufficient,  under  usual  ordinary 
circumstances,  to  prevent  fire  being  ctMn- 
municated  from  passing  engines  to  combus- 
tible matter  on  the  outside  of  the  fire  guard? 
Ans.  No.  Q.  18.  Was  not  the  land  where 
the  fire  started  In  cultivation?  Ans.  Yes.  Q. 
19.  Had  not  the  land  where  the  fire  started 
been  tinder  cultivation  since  1880  or  18S1. 
and.  If  it  had  not  been,  state  for  how  many 
years  it  had  been  under  cultivation.  Ans.  It 
was,  but  not  continuously.  Q.  20.  Had  not 
Chas.  Smith  plowed  two  furrows  along  the 
south  side  of  the  Smith  stubble  field  at  the 
time  the  fire  guard  liad  been  burned  by 
section  foreman?  Ans.  Yes.  Q.  21.  Had 
the  defendant  been  In  possession  or  exercised 
any  control  over  the  land  Included  in  tbe 
Smith  stubble  field  since  said  field  bad  been 
In  cultivation?  Ans.  Yes."  And  also  found 
as  to  the  condition  of  the  buildings:  "Q.  22. 
Had  the  btiildings  which  the  plaintiff  claims 
were  destroyed  by  fire  been  unoccupied  since 
the  spring  of  1892,  and.  If  not  for  that  length 
of  time,  state  how  long  they  had  been  ra- 
cant.    Ans.  Yes." 

The  petition  In  this  case  does  not  allege 
generally  that  the  injuries  complained  of  we** 
committed  by  the  defendant  "In  the  operatioB 
of  its  railroad,"  but  it  limits  It  to  n^ligenor 
caused  by  the  defendant  either  In  managing 
the  train,  or  by  failure  to  employ  suitabl<- 
means  to  prevent  this  escape  of  fire  from  the 
engine,  or  permitting  dead  and  dry  grass  and 
other  combustible  material  to  remain  on  its 
right  of  way  near  Its  track,  and  on  Its  land. 
It  Is  true  that  there  Is  an  allegation  in  the 
petition  that,  "by  means  of  a  continno«s 
body  of  dry  grass  and  other  combustible  ma- 
terial, the  fire  was  communicated,  wittaoot  any 
fault  of  the  plaintiff,  to  the  premises  of  the 
plaintiff."  But  this  does  not  help  the  plain- 
tiff. The  defendant  is  not  charged  with  any 
fault  of  its  existence.  Railway  Co.  v.  Milb 
(Just  decided)  47  Pac.  623,  and  aatboriti<« 
there  cited.  We  have  conceded  that  the  pe- 
tition is  sufficient  to  authorize  a  recovery  o« 
proof  of  the  negHKent  keeping  of  the  right  of 
way,  and  permitting  the  accumulation  tliere- 
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on  of  combustible  material  (wblcb  concession 
we  seriously  doubt  the  correctness  of);  but 
tlo  not  the  special  findings  and  evidence  in 
this  case  defeat  the  plaintiff's  claims?  Wheth- 
er negligence  in  a  imrticular  case  is  shown 
is  ordinarily  a  question  for  the  jury;  but 
when  the  facts  are  undisputed,  or  are  definitely 
found  by  the  Jury,  and  only  one  conclusion 
can  be  drawn  therefrom,  it  becomes  a  ques- 
tion for  the  court.  Kailway  Co.  v.  Pointer, 
14  Kan.  37;  Dewald  v.  Railway  Co.,  44  Kan. 
580,  24  Pac.  1101;  Railway  Co.  v.  Buck,  3 
Kan.  A  pp.  674,  44  Pac.  904. 

There  Is  nothing  In  the  pleadings  or  the  evi- 
dence to  Indicate  whether  the  fire  was  purriy 
accidental,  or  caused  by  the  negligence  of  the 
defendants,  either  In  the  management  of  the 
train,  want  of  suitable  means  to  prevent  the 
escape  of  fire,  use  of  defective  engine,  or  its 
appliances.     The    Jury    found    that   the    Are 
started  from  an  engine  belonging  to  the  de- 
fendant, and  that  it  was  engine  No.  712;   but 
why  or  how  it  escaped  they  fall  to  state, 
and  there  is  not  a  particle  of  testimony  to 
show.     The  evidence  is  uncontradicted  that 
the  engineer  and  fireman  were  careful  and 
competent  (and  the  jury  so  found),  and  were 
doing  their  duties  properly  when  the  train 
passed  the  point  where  the  fire  originated.    It 
is  true,  the  jury  found  that  they  are  unable 
to  state  as  to  the  latter,  for  want  of  testimony 
upon  this  point,  but  this  finding  is  unwar- 
ranted.   There  was  testimony  upon  this  point, 
and  It  was  uncontradicted.    The  testimony 
shows  that  the  engine  No.  712  was  furnished 
with  the  most  approved  appliances  to  pre- 
vent the  escape  of  fire  or  sparks;  that  It  was 
found  to  be  in  good  order  when  inspected  on 
its  arrival  at  Ellis,  March  14th;    that  it  is 
Impossible  to  construct  and  equip  a  locomotive 
so  as  to  entirely  prevent  the  escape  of  sparks 
and  fire,  and  furnish  draft  sufficient  for  it  to 
do  its  work,  even  though  carefully  handled; 
and  the  jury  so  found.     The  jury  found  that 
tbey  are  unable  to  state  whether  the  appli- 
ances were  in  good  order  and  proper  position 
at  the  time  the  fire  started;  yet  all  the  tes- 
timony on  this  proposition  is  uncontradicted, 
and,  for  aught  that  appears  on  the  record, 
the  jury  must  have  rendered  their  general 
verdict  solely  on  the  ground  of  the  defend- 
ant's negligence  in  the  care  of  its  right  of 
-way.     But  this  theory  is  not  sustained  by 
the  findings  or  the  evidence.     They  show 
that  the  fire  originated  140  feet  north  from 
the  track,  and  the  company  had  prepared  a 
fire  guard  that  width  on  the  north  side;  that 
the  fire  originated  on  land  in  cultivation,  in 
-the  possession  of  one  Smith,  not  on  the  fire 
j^aard;  that  Smith  had  plowed  two  furrows 
south   of  this   cultivated   land.     Can   it   be 
sdaid  with  any  justice  that  a  railroad  com- 
;pany  can  be  chargeable  with  negligence  in 
-Che   management  of  its  right  of  way,  any 
.Kuore  than  a  private  individual,  when  it  has 
^B^arded  against  danger  from  the  accidental 
.escape  of  fire.     We  think  not.     Nor  is  there 
^Mny  testimony  showing  that  there  was  any 


combustible  material  on  this  140-foot  fire 
guard,  or  anywhere  near  the  tract,  which 
was  ever  burned  by  this  fire.  There  is  tes- 
timony as  to  some  tall  grass,  weeds,  foxtail, 
etc.,  in  a  little  draw;  but  whether  It  was 
on  the  right  of  way,  or  how  far  from  the 
track,  is  not  shown.  But  it  is  argued  that 
the  jury  found  that  this  fire  guard  was  not 
sufficient  under  ordinary  circumstances. 
Our  answer  to  this  is  that  there  Is  no  testi- 
mony to  base  this  finding  upon.  We  might 
add  here  that  they  also  found  that  there 
was  not  an  unusually  high  wind  on  the  day 
of  the  fire,  when  every  witness  who  testified 
as  to  the  wind  characterized  it  as  unusually 
high,  terribly  high  wind,  etc. 

Many  errors  are  assigned  as  to  the  admis- 
sion of  testimony  and  refusal  to  strike  out, 
and  we  think  most  of  them  are  substan- 
tial, and  we  think  the  objection  should  have 
been  sustained  as  to  the  following:  Witness 
Anspaugh,  as  to  description  of  buildings  on 
the  land,  given  from  measurements  of 
foundations  long  after  the  fire.  This  testi- 
mony was  incompetent  for  all  purposes,  and 
was  certainly  prejudicial  to  the  defendant. 
Witness  Raincamp,  upon  the  same  subject. 
Witness  Kauffman,  as  to  the  value  of  his 
labor  in  plastering  one  of  the  buildings,  and 
how  much  It  cost  him  to  build  the  granary 
at  the  time  it  was  built,  and  the  value  of 
the  lumber  in  the  house  when  he  built  it. 
And  we  might  add  here  that  most  of  the  tes- 
timony with  reference  to  the  condition  of 
these  buildings  Is  incompetent.  There  is  no- 
testimony  to  show  their  condition  immedi- 
ately previous  to  the  fire,  but  it  shows  (and 
the  jury  so  found)  that  they  had  been  va- 
cant and  unoccupied  since  the  spring  of 
1892,  and  this  case  was  tried  in  November, 
1894.  No  witness  testified  that  they  had 
seen  the  buildings  at  any  time  within  seven 
weeks  prior  to  the  fire,  and  their  estimates 
of  value  thereof  were  founded  by  a  major- 
ity of  the  witnesses  upon  an  inspection  of 
the  ruins,  and  their  estimates  were  for  the 
cost  of  entirely  new  buildings.  The  admis- 
sion of  the  contract  between  the  Union  Pa- 
cific Railway  Company  and  Charles  A.  Smith 
was  incompetent  for  any  purpose.  The  re- 
fusal to  allow  the  defendant  to  show  by 
witness  Raincamp  what  the  buildings  were 
composed  of,  and  by  witness  Kauffiuan  the 
same  thing,  certainly  was  competent  as  to 
the  damages  sustained.  Other  damages  ur- 
ged by  the  defendant  should  have  been  sus- 
tained, to  wit:  The  rejection  of  testimony 
of  witness  Petrie  as  to  the  operation  of 
an  engine  with  finer  netting,  and  whether 
the  engineer  did  anything  that  tended  to  in- 
crease the  amount  of  sparks  from  the  smoke- 
stack or  ash  pan;  and  the  rejection  of  tes- 
timony of  Easterbrook  as  to  the  adoption 
of  improved  appliances.  But,  under  the 
findings  of  this  case,  the  rejection  of  this 
testimony  w6s  not  prejudicial  to  the  defend- 
ant, and  we  mention  these  to  avoid  a  repe- 
tition thereof  in  the  retrial  of  this  case. 
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We  also  think  that  the  court  erred  in  its 
Instractions,  particularly  In  the  following: 
"No.  20.  There  is  some  testimony  tending  to 
show  that  the  defendant  railway  company 
owned  the  land  upon  what  is  known  as  the 
'Smith  Land,'  four  hundred  feet  immediate- 
ly north  of  the  defendant's  railroad,  at  the 
point  where  the  lire  occurred.  You  are  In- 
structed that  there  Is  no  evidence  offered, 
aside  from  this  evidence,  as  to  what  is  the 
scope  and  extent  of  the  right  of  way  at 
this  point"  There  Is  not  a  particle  of  testi- 
mony in  this  case  warranting  this  instruc- 
tion. Even  if  the  contract  had  been  com- 
petent to  prove  a  right  of  way,  it  certainly 
would  not  have  proven  that  it  was  400  feet 
on  the  north  or  south  side  of  the  track. 
The  contract  merely  shows  that  the  com- 
pany reserved  a  strip  of  land  In  the  quar- 
ter section  therein  described,  400  feet  wide, 
to  be  used  for  the  right  of  way  or  other 
railroad  purposes,  where  the  railroad  was 
located  in  said  quarter  section.  If  the  fact 
that  the  railroad  owns  a  certain  amount  of 
land  on  each  side  of  its  track  is  to  l>e  taken 
as  the  criterion  for  the  width  that  they  are 
required  to  keep  clear  of  weeds  and  com- 
bustibles, then  we  must  bold  that  where 
the  track  runs  through  the  center  of  a  sec- 
tion, as  it  frequently  does,  that  Is  owned  en- 
tirely by  the  company,  they  must  keep  one- 
half  mile  on  each  side  of  its  track  clear  on 
his  section,  and  less  on  adjoining  sections. 
Such  a  contention  has  no  foundation  either 
in  law  or  reason,  as  stated  by  Garver,  J.,  In 
Railway  Co.  v.  Buck,  3  Kan.  App.  675,  44 
Pac.  905:  "Railway  companies  are  limited, 
barring  exceptional  cases,  by  the  laws  of 
this  state,  to  a  right  of  way  50  feet  on  each 
side  of  the  center  of  the  track.  In  such 
cases  the  burning  or  removal  of  combustible 
materials  to  the  extent  of  the  right  of  way 
would  certainly  be  all  that  could  be  re- 
quired; and  the  fact  that  sparks  accidental- 
ly escaping  from  passing  engines  fell  be- 
yond the  right  of  way,  setting  fire  in  dry 
grass  on  adjoining  premises,  would  not  make 
the  company  liable.  Railway  companies 
have  no  right  to  enter  upon  the  lands  of 
adjoining  owners  for  the  purpose  of  mak- 
ing fire  guards.  There  is  no  express  statu- 
tory requirement  as  to  the  condition  In 
which  a  right  of  way  must  be  kept,  rules 
upon  the  subject  being  merely  the  outgrowth 
of  judicial  decisions.  But,  when  it  is  held 
to  be  negligence  to  permit  combustible  ma- 
terials to  accumulate  on  the  right  of  way  in 
such  manner  as  to  endanger  adjoining  prop- 
erty, it  seems  reasonable  that  the  required 
care  be  limited  to  the  width  recognized  by 
statute  as  sufficient  for  the  operation  of  a 
railroad.  Otherwise,  a  court  might  find  it- 
self in  the  anomalous  situation  of  holding 
that  there  was  no  negligence  when  combus- 
tible materials  were  removed  from  a  right 
of  way  100  feet  wide  through  one  tract  of 
land,  and  that  there  was  negligence  when 
a  like  si)ace  was  cleared  upon  an  adjoining 


tract,  through  which  the  right  of  way  hap- 
pened to  be  of  greater  width." 

In  view  of  the  special  findings  of  the  court 
In  admitting,  rejecting,  and  refusing  to  strike 
out  testimony,  and  Its  instructions  herein 
particularly  pointed  out,  we  can  reach  no 
other  conclusion  than  that  another  jury 
should  pass  upon  the  matters  of  fact  in  con- 
troversy between  the  parties.  The  jodg- 
roent  will  therefore  be  reversed,  and 
remanded  for  new  trial 


(5  Ku.  App.  gW) 
NIAGARA  INS.  CO.  OF  NEW  YORK  v. 
KNAPP. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment. C.  D.     Jan.  4.  1897.) 
Afpbal— RsviEw — Dkmukkeb  to  Etiobhcb— £a- 

8TKLXTION8. 

1.  When  the  court  making  an  order  as  to  the 
amendment  of  pleadings,  has  passed  upon  its 
scope  and  extent,  and  the  order  is  not  preserTed 
in  the  record,  we  cannot  say  that  it  erred  in 
the  construction  placed  upon  it. 

2.  A  demurrer  to  the  evidence  should  not  be 
sustained  where  there  is  some  proper  evidence 
to  establish  every  material  allegation  of  the  pe- 
tition. 

3.  Where  a  party  to  an  action  asks  a  Uise 
number  of  special  instructions  to  be  given  to 
the  jury,  and  they  are  refused,  but  the  court. 
in  its  general  instructions,  embraces  all  the 
points  of  law  arising  upon  the  pleadings  aad 
evidence,  and  embodies  therein  all  the  matters 
of  law  contained  in  the  special  instructions  ask- 
ed for,  80  far  as  they  are  applicable  to  the  case, 
no  error  is  thereby  committed,  as  the  court  i« 
not  bound  to  repeat  its  charge  in  the  form  of 
special  instructions,  or  to  give  special  iuatme- 
tions  in  the  exact  language  asked  for. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Washingtcxi  coun- 
ty; P.  W.  Sturges,  Judge. 

Action  by  John  Knapp  against  tbe  Niagara 
Insurance  Ck>mpany  of  New  York.  Judgment 
for  plaintiff.  Defendant  brings  error.  Af- 
firmed. 

H.  M.  Jackson,  for  plaintiff  in  error.  3.  Q. 
Lowe  and  Chas.  Smith,  for  defendant  in  i 


GILKESON,  P.  J.  On  January  11,  1892. 
the  defendant  in  error,  John  Knapp,  was  the 
owner  of  a  certain  building  in  the  totm  of 
Haddam,  Kan.,  and  a  nursery  stock  stored  to 
the  basement  of  said  building.  On  that  day 
be  took  out  a  policy  of  insurance  from  tb« 
plaintiff  In  error  company  for  tbe  sum  of  (SOU 
on  the  building  and  $600  on  the  nursery  stodL 
There  was  some  dlfflcidty  about  the  rate  ei 
premium  to  be  paid  for  this  policy,  wbidi  was 
afterwards  adjusted,  and  the  policy  complet- 
ed, and  about  four  days  afterwards,  to  wit 
on  the  22d  day  of  January,  1892,  this  boOd-. 
ing  and  nursery  stock  were  destroyed  by  fire. 
and  to  recover  for  the  damages  stistaiaed, 
Knapp  brought  this  suit. 

The  allegations  of  tbe  amended  petition  nec- 
essary to  be  noticed  to  understand  this  case. 
are  as  follows:  "Plaintiff  further  states: 
That  he  has  complied  with  and  performed  ail 
the  conditions  of  said  policy,  or  contiact  of  ia- 
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surance,  to  be  by  him  performed,  fuUy  and 
well.  That  defendant  has  denied  any  lia- 
bility under  said  contract  of  Insurance,  and 
has  refused  to  pay  the  plaintiff  the  said  sum 
of  $1,100,  as  agreed  to  do.  (a)  That  the  same 
was  done  at  Haddain,  Washington  county, 
Kansas,  on  or  about  the  6th  day  of  February, 
1S02,  by  one  L.  S.  McMillan,  who  now  Is,  and 
was  at  that  time,  the  supervising  agent  and 
adjuster  for  defendant  for  the  state  of  Kan- 
sas, with  full  power  and  authority  In  the 
premises.  That  plalntlfC  Is  unable  to  state  the 
exact  language  used  by  the  said  agent  of  de- 
fendant, as  the  same  was  not  reduced  to  writ- 
ing, but  says  that  the  substance  of  the  same 
was  that  defendant  was  not  liable  upon  the 
contract  of  Insurance,  for  the  reason  that  the 
loss  sustained  was  not  covered  by  the  policy 
of  Insurance.  Tliat  plaintiff  had  caused  the 
said  Insured  property  to  be  burned  and  de- 
stroyed by  fire  for  the  purjwse  of  recovering 
of  defendant  the  amount  of  said  Insurance, 
and  then  offered  to  compromise  the  same  with 
plaintiff  to  avoid  a  lawsuit  by  giving  lilm  an 
amount  much  less  than  the  amount  of  his 
damage  and  loss,  and  at  the  time  and  all  times 
denied  speclflcally  that  the  defendant  was  in 
any  way  liable  by  said  contract  of  Insurance, 
In  any  sum  or  amount  whatsoevrar.  (b)  That 
said  defendant,  by  and  through  Its  adjuster, 
li.  C.  McMillan,  did,  on  the  0th  day  of  Febru- 
ary, 1892,  at  Haddam,  Kansas,  deny  that  It 
owed  to  plaintiff  anything  whatever  on  said 
policy.  That  said  Insurance  company  waived 
the  making  of  the  written  sworn  statement 
and  proof  of  loss  provided  for  In  said  policy 
of  Insurance,  by  sending  Its  agent  and  ad- 
juster to  the  place  where  said  fire  occurred  on 
the  6th  day  of  February,  1S92,  and  within  a 
few  days  from  the  Are,  and  before  the  ex- 
pbation  of  thirty  days  from  the  fire,  for  the 
pmrpose  of  adjusting  and  settling  the  loss; 
and  that  said  adjuster  then  fully  investigated 
all  the  facts  and  matters  to  which  proof  of 
loss  were  required  by  the  terms  of  the  policy 
to  be  made,  examined  the  assured,  his  books, 
and  did  all  things  required  by  the  policy  to 
be  done  to  make  proof  of  loss,  and  took  a 
memoranda  thereof  for  the  use  of  the  de- 
fendant; and,  further,  said  defendant  further 
waived  the  making  of  proofs  of  loss  as  re- 
quired by  said  policy  by  retaining  the  proofs 
of  loss  sent  to  It  by  plaintiff  without  objec- 
tion, or  demand,  or  suggestion  of  amendment 
until  after  the  expiration  of  thirty  days  from 
the  date  of  the  fire,  although  said  proofs  were 
filed  with  It  In  ample  time  for  It  to  object  and 
demand  that  the  same  be  made  formal  and 
correct,  but  retained  said  proofs  of  loss  until 
after  the  expiration  of  the  said  thirty  days, 
and  then  notified  plaintiff  that  he  had  not 
complied  with  the  terms  and  conditions  of  the 
policy  as  to  making  proofs  of  loss;  that  It 
-would  Insist  upon  its  legal  rights  not  to  pay 
the  amount  of  said  policy  for  that  reason." 
Xhe  defendant  filed  Its  motion  to  make  more 
definite  and  certain  In  the  matters  and  re- 
spects following,  to  wit:     Where  It  is  alleged 


that  defendant  had  denied  any  liability  under 
said  contract  of  Insurance,  to  allege  and  state 
with  definlteness  and  certainty.  When  It 'Is 
claimed  the  defendant  denied  any  liability  un- 
der such  contract.  Where  such  claim  was 
made.  How  made,  whether  orally  or  writ- 
ten. If  written,  to  attach  copy  thereof  to  pe- 
tition; if  orally,  to  state  the  substance  of 
what  was  said,  or  the  acts  done,  which  are 
claimed  to  amount  to  a  denial  of  liability.  By 
whom  such  claim  was  made,  for  the  follow- 
ing reasons:  Because  the  defendant  cannot 
anticipate  the  claim  made  and  relied  upon. 
The  defendant,  being  a  corporation,  transacts 
its  business  through  and  by  numerous  agents, 
without  knowing  the  name  or  character  of  the 
agent  who  it  Is  claimed  made  the  denial  of  lia- 
bility, cannot  prepare  to  meet  the  same.  The 
statement  Is  a  conclusion  of  law.  The  allega- 
tions of  the  petition  are  so  Indefinite  and  un- 
certain, the  precise  nature  of  the  charge  and 
claim  of  plaintiff  Is  not  apparent.  This  mo- 
tion was  sustained,  and  the  paragraph  (a)  was 
written  therein  as  an  amendment.  The  de- 
fendant then  filed  its  motion  to  strike  out  the 
amendment  for  several  reasons,  and  particu- 
larly strike  out  the  following  words  thereof: 
"And  at  the  time  and  at  all  times  denied 
specifically  that  the  defendant  was  In  any 
way  liable  on  said  contract  of  Insurance  In 
any  sum  or  amount  whatever,"  because  this 
clause  is  not  in  accordance  with  the  order  of 
the  court  made  upon  the  former  motion  to 
make  definite  and  certain,  and  because  the 
same  Is  Indefinite  and  imcertain  as  the  orig- 
inal petition.  The  answer  filed  admits:  That 
It  Is  an  Insurance  company  organized  and  do- 
ing business  as  alleged  in  the  petition;  that 
the  plaintiff  Is  a  resident  of  the  county  of 
Washington,  Kan.;  that  the  fbrc  occurred  in 
said  county;  the  execution  of  the  insurance 
policy,  the  consideration  for  it,  the  time  It  was 
to  run,  and  the  amount  of  Insurance;  and 
that  the  buildings  and  personal  property  de- 
scribed In  the  policy  were  destroyed  bj  fire 
on  the  23d  day  of  January,  1802.  "(2)  That 
defendant  denies  each  and  every  statement, 
averment,  and  allegation  in  said  petition  con- 
tained, not  therein  expressly  admitted.  (3) 
This  defendant  especially  denies  that  the 
plaintiff  has  complied  with  and  performed  all 
of  the  conditions  of  said  policy  or  contract  of 
Insurance  to  be  by  him  done  and  performed, 
and  denies  that  the  value  of  the  property 
amotmted  to  the  sum  of  $1,700,  and  denies 
that  the  plaintiff  was  by  said  fire  damaged  to 
that  extent." 

The  instructions  of  the  court  are  as  fol- 
lows: "(1)  This  action  is  brought,  by  the 
plaintiff,  John  Knapp,  to  recover  of  the  de- 
fendant insurance  company  the  sum  of  $1,- 
100,  with  Interest  from  April  24,  1892,  claim- 
ed to  be  due  from  the  defendant  on  account 
of  a  certain  iwlicy  or  contract  of  insurance, 
whereby  it  is  claimed  that  said  defendant  in- 
sured certain  property  of  the  plaintiff  against 
loss  or  damage  by  fire,  as  follows:  $500  on  a 
one-stoty  frame  building  on  lot  5,  block  17, 
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in  Taylor's  addition  to  Haddam,  In  this  coun- 
ty, occupied  as  a  ware  and  paeljing  house  for 
nursery  stock;  also  $600  on  a  nursery  stock 
in  said  building  and  the  cellar  thereunder. 
This  policy  or  contract  ■was  issued  January 
11,  1802,  for  one  year,  and  the  property  in- 
sured thereby  is  claimed  by  plaintiff  to  have 
been  totally  destroyed  by  flre  on  the  22d  day 
of  January,  1892.  Plaintiff  further  claims  to 
have  complied  with  and  performed  all  the 
conditions  of  the  policy  or  contract  to  be  per- 
formed by  him,  or  if  hi  any  instance  he  had 
not  strictly  so  done,  it  is  because  the  defend- 
ant, by  its  adjuster  and  general  agent,  waiv- 
ed the  performance  thereof  by  his  acts  and 
conduct,  by,  February  6,  1892,  denying  all 
liability  of  the  company  on  said  policy.  (2) 
Defendant,  by  its  answer,  admits  that  It  is  a 
corporation  duly  organized  and  authorized 
to  do  business  in  this  state;  that  it  Issued  its 
policy  to  the  plaintiff,  and  that  the  building 
and  property  in  the  basement  thereof  was 
destroyed  by  fire  at  the  time  alleged,  to  wit, 
January  22, 1892.  Defendant,  however,  denies 
timt  the  property  destroyed  was  of  the  value 
claimed  by  the  plaintiff,  and  that  the  plain- 
tiff has  been  damaged  to  the  extent  he  claims; 
and,  even  if  he  has,  defendant  insists  that  it 
is  not  liable  therefor,  for  the  reason  that,  as 
defendant  claims,  the  plaintiff  has  not  com- 
piled with  and  performed  all  the  conditions  of 
tlie  policy  or  contract  on  his  part,  nor  has  the 
defendant  waived  compliance  therewith.  (3) 
Before  plaintiff  can  recover,  he  must  show 
that  all  the  conditions  of  the  policy  to  be 
performed  by  him,  as  stated  in  the  policy, 
have  been  performed,  or  that  the  defendant 
has  waived  the  performance  thereof.  (4) 
Said  contract  or  policy  provides  that,  in  case 
of  loss  thereunder,  plaintiff  shall  immediate- 
ly give  notice  that  there  has  been  a  loss,  and 
within  thirty  days  after  loss  make  proof 
thereof;  that  is,  make  a  statement  of  the 
loss  to  the  company  at  Its  office  in  New  York, 
within  that  time,  signed  and  sworn  to  by 
plaintiff,  stating  such  knowledge  or  infor- 
mation as  plaintiff  has  been  able  to  obtain  as 
to  the  time,  origin,  and  circumstances  of  the 
fire;  also  the  nature  of  the  title  and  interest 
of  the  plaintiff  and  all  others  in  the  proper- 
ty described  in  said  policy,  all  incumbrances 
on  said  property,  the  cash  value  thereof,  the 
amount  of  loss  or  damage,  all  other  insur- 
ance, giving  copies  of  the  written  parts  of 
additional  policies,  any  changes  in  the  title, 
use,  occupation,  location,  or  possession  or  ex- 
posure of  said  property  that  may  have  oc- 
curred since  the  issuing  of  the  policy,  how, 
by  whom,  and  for  what  purpose  the  building 
described,  and  the  different  parts  thereof, 
were  occupied  at  the  time  of  the  fire.  If  the 
plaintiff,  however,  had  no  knowledge  as  to 
origin  and  circumstances  of  the  fire,  and 
there  was  no  incumbrance  or  additional  In- 
surance on  the  property,  and  there  had  been 
no  change  in  the  title,  use,  occupation,  lo- 
cation, or  exposure,  plaintiff  would  not  be 
required  to  state  them.     Plaintiff,  however. 


should  in  .the  statement  state  bis  title  and 
interest,  as  well  as  that  of  others,  in  the 
property,  the  cash  value  thereof,  the  loss  or 
damage,  how  and  by  whom  and  for  what 
purpose  occupied,  and  the  time  of  the  Are, 
If  known.  The  object  of  this  statement  or 
proof  of  loss  is  to  inform  the  company  con- 
cerning these  matters.  As  this  Is  for  the 
company's  benefit,  the  company  may,  of 
course,  waive  it.  In  this  case,  as  said  above, 
the  plaintiff  claims  that  the  defendant  did 
waive  this  statement  by  the  acts  and  conver- 
sation of  the  defendant's  agent  McMillan 
with  plaintiff  at  Haddam  on  February  6, 
1892.  A  waiver  is  such  acts  or  conduct  on 
the  part  of  the  defendant  or  its  adjuster  and 
agent  as  are  calculated  to  deceive  the  plain- 
tiff, or  Induce  him  to  believe  that  proofs  of 
loss  would  be  unnecessary  or  of  no  avail.  A 
waiver  need  not  be  proven  by  express  lan- 
guage, but  may  be  Inferred  or  presumed 
from  the  acts  and  conduct  of  the  parties. 
Therefore,  if  the  defendant,  by  Its  agent,  did 
anything  which  induced  plaintiff  to  believe 
that  proofs  of  loss  would  be  of  no  avail,  such 
conduct  would  amount  to  a  waiver,  and 
plaintiff  would  be  relieved  from  making 
proofs  of  loss,  or  correcting  any  made,  and 
be  eutltled  to  recover  as  though  be  had  made 
and  forwarded  proper  proof  as  required  by 
the  policy.  If  the  adjuster  went  to  the  plaw 
of  the  loss  beforethe  time  for  making  proof  of 
loss  had  expired,  and  fully  Investigated  the 
loss  for  the  purpose  of  ascertaining  how  mach. 
if  anything,  defendant  was  liable  for,  and  did 
fully  investigate  the  matters  with  reference 
to  which  proofs  of  loss  were  required  by  the 
terms  Of  the  policy,  this  would  be  a  circum- 
stance pn^er  to  be  considered  by  you  In  con- 
sidering the  question  as  to  whether  the  de- 
fendant had  waived  the  conditions  of  the  iwl- 
icy  as  to  making  proofs  of  loss.  (5)  Plaintiff 
also  claims  that  the  defendant  waived  proof 
of  loss  In  this :  that  at  the  time  above  mention- 
ed—February 6th— -the  agent  denied  any  and 
all  liability  to  the  plaintiff  on  account  of  said 
policy,  while  the  defendant  Insists  that  it 
did  not  deny  all  liability,  but  only  denied 
that  plaintiff  had  sustained  as  large  dam- 
age as  plaintiff  claimed,  and  Informed  plain- 
tiff that  it  could  not  determine  as  to  wheth- 
er defendant  was  liable  without  further 
proof  and  inquiry.  If  you  find  the  fact  to  b*- 
as  plaintiff  claims,— that  is,  at  the  time  and 
place  mentioned,  the  defendant's  agent  and 
adjuster  denied  all  liability  on  account  of 
the  policy,  and  refused  absolutely  to  pay  any- 
thing thereon  under  any  circumstances, — tbU 
would  obviate  the  necessity  of  proofs  of  loss. 
and  be  a  waiver  of  the  same.  If,  however, 
he  did  not  deny  all  liability,  but  simply  in- 
sisted that  plaintiff's  loss  was  not  as  lari;e 
as  he  claimed,  and  as  to  whether  defendant 
was  or  was  not  liable  would  depend  upon 
circumstances  as  shown  by  further  examins- 
tlon,  this  would  not  be  a  waiver  of  proof  of 
loss.  (6)  Necessity  for  full  and  complete 
proof  of  loss  may  also  be  obviated  or  waived 
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wben   plaintiff,   although   be   makes  or  at- 
tempts to  make  proof  of  loss,  makes  Insuffi- 
cient or  defective  proofs,  and  when  defend- 
ant,  having  received   the  same   within   the 
time  provided  by  the  policy,  refused  to  pay, 
or  denies  Its   liability,   unless   it  denies   it 
specially  upon  the  defects  in  the  proof.    The 
plaintiff  In  this  case  made  and  forwarded 
to  the  company  at  New  York  what  he  claim- 
ed  he  supposed  was  proper  proof  of  loss, 
which,  however,  were  not  In  strict  compli- 
ance with  the  terms  of  the  policy.    If,  how- 
ever, the  defendant  made  out  and  forwarded 
what  he  supposed  was  proof  of  loss,  sworn 
to  and  signed  by  himself,  and  the  same  was 
received  by  the  company  in  time  for  It  to  ob- 
ject within  thirty  days  from  the  date  of  the 
fire,  and  to  notify  the  plaintiff  within  said 
thirty  days  wherein  the  said  proofs  were  de- 
fective and  insufficient,  and  the  defendant 
did  not  do  so,  but  retained  said  proofs  of 
loss,  and  made  no  objection  thereto  until  aft- 
er the  expiration  of  the  thirty  days,  the  Jury 
would   be  Justified  In  finding   that  the  de- 
fendant waived  the  making  of  further  proofs 
of  loss.    Or,  If  the  defendant  company,  by  Its 
adjuster  or  other  agents,  after  the  expiration 
of  the    thirty  days    within    which    plaintiff 
could   make  proof  under  the  provisions  of 
the  policy  and  not  before,  called  plaintiff's  at- 
tention to  the  defects  In  his  proof  filed  with 
the  company,  retained  them,  and  gave  the 
plaintiff  to  understand  that  he  had,  by  fall- 
.  ure  to  file  complete  and  acceptable  proofs 
within  the  time  required  by  the  policy,  for- 
feited his  rights  thereunder,  and  that  the 
company  would  take  advantage  thereof,  and 
would    not    consider    further    or    amended 
proofs,— but  would   resist  payment  on  the 
ground  of  such  defects  and  failure  to  file 
proper  proofs  within   the  prescribed  time, 
the  plaintiff  would  thereby  be  excused  from 
making  or  filing  additional  proof,  and  such 
conduct  would  stop  the  defendant  to  deny 
that  proper  proofs  of  loss  to  complain  that 
no  corrected  proof  had  been  filed  with  It 
(7)  The  policy  sued  upon  In  this  case  fixes 
the  rights  of  all  the  parties,  and  before  the 
plaintiff  can  recover  he  must  have  complied 
with   and  performed  all   the  conditions  of 
said  policy,  or  the  same  must  have  been 
waived;  and,  unless  the  plaintiff  had  proven 
by  a  preponderance  of  the  evidence  such  per- 
formance or  waiver,  the  plaintiff  cannot  re- 
cover.    (8)  If,  however,  you  find  from  the 
evidence  that  there  has  been  a  performance 
or  waiver,— that  Is,  that  proofs  of  loss  have 
tseen  made  or  waived,— then,  as  the  policy 
wtad  loss  are  admitted,  the  question  for  you 
■eo  determine  would  be  the  amount  of  that 
loss;  and  In  determining  this  you  should  take 
Into  consideration  all  the  evidence  and  all 
-tl3e  facts  and  circumstances  shown  thereby, 
II.  nd  also  use  the  knowledge  and  experience 
you  possess  In  common  with  the  generality 
o^  mankind.     What  the  plaintiff  should  re- 
oorer.  If  anything,  is  the  actual  value  of  the 
j>r«perty  at  the  time  of  the  loM,  not  exceed- 


ing, of  course,  the  amount  for  which  insur- 
ed; and  In  considering  the  value  of  the  build- 
ing consider  its  location.  Its  age.  Its  wear, 
and  tear,  if  any,  whether  by  reason  of  re- 
moval or  otherwise;  and  the  value  of  the 
stock  would  be  what  It  would  sell  for  to 
those  wishing  to  buy  that  kind  of  property 
In  the  manner  that  the  defendant  was  selling 
it,  less  the  cost  of  selling." 

The  special  findings  of  the  Jury  submitted 
by  plaintiff  are  as  follows:  "(1)  Did  the  gen- 
eral adjuster  of  the  defendant  deny  the  lia- 
bility of  the  company  to  pay  the  loss?  Ans. 
Yes.  (2)  Did  the  general  adjuster  visit  the 
plaintiff  on  the  6th  day  of  February,  1802, 
and  make  an  examination  of  the  ruins,  and 
of  the  books  of  plaintiff;  interrogate  plain- 
tiff as  to  the  value  of  the  property  destroy- 
ed, as  to  the  time,  origin,  and  circumstances 
of  the  fire,  as  to  the  nature  of  plaintiff's  and 
others'  title  and  interest  In  the  property,  of 
all  incumbrances  thereon,  and  the  cash  val- 
ue thereof,  the  amount  of  loss  or  damages, 
what  other  Insurance,  If  any,  on  the  prop- 
erty, as  to  whether  there  had  been  any 
change  In  the  title,  use,  occupation,  location, 
possession,  or  exposure  of  said  property  aft- 
er the  Issuing  of  the  policy;  how,  by  whom, 
and  for  what  purpose  the  building  was  oc- 
cupied at  the  time  of  the  fire?  Ans.  Yes. 
(3)  If  your  answer  to  the  second  question  Is 
'Yes,*  then  did  the  adjuster,  after  such  ex- 
amination, offer  to  adjust  the  loss  at  any 
sum,  and.  If  'Yes,*  what?  Ans.  No."  "(5) 
Was  the  loss  by  fire  a  total  or  a  partial  loss? 
Ans.  A  total  loss.  (U)  When  did  plaintiff 
make,  or  attempt  to  make,  proofs  of  loss  to 
the  defendant?  Ans.  February  9,  1892.  (7) 
When  did  the  defendant  receive  the  proofs 
of  loss?  Ans.  February  16,  1892.  (8)  Did 
defendant  notify  plaintiff  within  thirty  days 
from  date  of  fire  that  It  objected  to,  or  that 
the  proofs  of  loss  were  defective  and  incom- 
plete? Ans.  No.  (9)  Did  defendant  ever  at 
any  time  demand  further  proofs  of  loss  from 
plaintiff?  Ans.  No.  (10)  Did  plaintiff  h.ave 
any  knowledge  or  Information  as  to  the  ori- 
gin of  the  fire?  Ans.  No.  (11)  Was  there 
any  change  In  the  title.  Interest,  incumbran- 
ces, or  use,  occupancy,  location,  possession, 
or  exposure  of  the  property  Insured  between 
the  ■date  of  the  policy,  January  11,  1892,  and 
the  date  of  the  fire,  January  22,  1892?  Ans. 
No.  (12)  Was  there  any  Insurance  on  the 
property  at  the  time  of  the  fire,  other  than 
the  Insurance  In  question,  effected  by  defend- 
ant? Ans.  No.  (13)  Did  the  adjuster,  by 
his  acts  or  conduct.  Induce  plaintiff  to  be- 
lieve that  proofs  of  loss,  if  made,  would  be 
of  no  avail?  Ans.  Yes.  (14)  What  was  the 
value  of  the  building  burned  at  the  time  of 
the  fire,  exclusive  of  the  cellar  or  foundation 
walls?  Ans.  $500.  (15)  What  was  the  value 
of  the  cellar  or  foundation  walls  at  the  date 
of  the  fire?  Ans.  $81.  (16)  Did  defendant 
company  retain  plaintiff's  proof  of  loss  with- 
out objection  or  suggestion  of  amendment 
until  after  the  expiration  of  the  thirty  days 
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\vUbln  wblch  plaintiff  was  required  by  the 
terdis  of  the  policy  to  make  bis  proofs  of 
loss?    Ans.  Yea." 

Special  findings  of  tbe  jnry  to  questions 
submitted  by  the  defendant:  "(1)  Did  plain- 
tiff, within  thirty  days  after  the  fire,  render 
to  tbe  defendant  company,  at  its  office  in 
New  York,  a  particular  statement  of  the  loss 
claimed  to  have  been  sustained  by  the  plain- 
tiff, signed  and  sworn  to  by  him,  stating  such 
knowledge  or  Information. as  he  (tbe  plaintiff) 
had  been  able  to  obtain  as  to  the  time,  ori- 
gin, circumstances  of  the  fire,  and  the  exact 
nature  of  the  title  and  Interest  of  tbe  assured 
and  all  others  In  the  property  described  in 
the  policy  of  Insurance  sued  upon,  all  incum- 
brances upon  such  property,  and  the  cash 
value  of  such  property,  the  amount  of  loss 
or  damage,  and  all  other  Insurance,  wheth- 
er valid  or  not,  covering  all  of  said  property, 
and  a  copy  of  the  written  parts  of  all  poli- 
cies, with  a  statement  of  any  change  In  the 
title,  use,  occupation,  location,  possession,  or 
exposure  of  said  property  Insured,  and  for 
what  purpose  the  building  described,  and  the 
several  parts  thereof,  were  occupied  at  the 
time  of  the  fire?  Ans  No."  "(4)  Was  a 
sworn  statement  sent  by  the  plaintiff  to  the 
defendant  at  Its  New  York  office  on  or  about 
February  9,  1892?  Ans.  Yes.  (5)  If  you 
answer  question  4  'Yes,'  then  state  If  such 
sworn  statement  signed  by  the  plaintiff  was 
In  the  following  words:  'Haddam,  Kansas, 
February  9th,  1892.  I,  John  Knapp,  do  sol- 
emnly swear  that  the  hereunto  attached  In- 
voice is  a  correct  copy  as  taken  from  time 
book  No.  5,  as  made  by  me  when  packing 
said  trees  In  my  cellar,  on  lot  twenty-five 
(25),  block  seventeen  (17),  In  Taylor's  addi- 
tion to  Haddam  City.  [Signed]  John  Knapp.' 
Ans.  Yes.  (6)  If  you  answer  question  4 
'Yes,*  then  state  If  the  Invoice  attached  to 
said  affidavit  was  a  list  of  trees  and  nursery 
stock,  giving  the  number  of  each  kind,  and 
the  value  thereof,  which  value,  as  stated 
therein,  aggregated  $1,701.28,  less  25  per 
cent,  net,  f  1,275.96.  Ans.  Yes.  (7)  If  you  an- 
swer question  number  4  'Yes,'  then  state  If 
the  same  was  sworn  to  and  subscribed  to  be- 
fore S.  Peabody,  justice  of  the  peace.  Ans. 
Yes.  (8)  If  you  answer  number  4  'Yes,'  then 
state  whether  said  affidavit  was  received  at 
said  New  York  office  on  February  16,  1892. 
Ans.  Yes.  (9)  If  you  answer  question  num- 
ber 8  'Yes,'  then  state  whether  said  affidavit 
was  received  and  forwarded  by  L.  S.  McMil- 
lan on  February  16,  1892.  Ans.  Yes.  (10) 
If  you  answer  number  8  'Yes,'  then  state  if 
said  L.  S.  McMillan  was  at  that  time  a  su- 
pervising agent  and  adjuster  representing  the 
defendant  company  In  the  state  of  Kansas, 
having  in  his  charge  as  such  adjuster  the  set- 
tlement of  plaintiff's  loss.  Ans.  Yes.  (11) 
If  you  answer  number  8  'Yes,'  then  state  If 
on  February  23,  1892,  said  I..  S.  McMillan 
wrote  to  plaintiff  about  said  affidavit,  and  on 
February  24,  1892,  sent  the  same  by  regis- 
tered letter  to  plaintiff  at  Haddam,  Kansas. 


Ans.  Yes.  (12)  If  you  answer  number  11 
'Yes,'  then  state  if  said  plaintiff  receipted 
for  said  letter  on  February  29,  1892.  Ans. 
Yes.  (13)  If  you  answer  number  11,  'Yes,' 
then  state  if  said  L.  S.  McMillan,  in  said  let- 
ter, wrote  plaintiff  that  If  said  affidavit  was 
Intended  as  proofs  of  loss  It  could  not  be  ac- 
cepted as  such,  and  refer  the  plaintiff  par- 
ticularly to  paragraphs  1,  2,  and  3,  under  sec- 
tion 6,  of  said  policy,  headed  'Proceedings  In 
Case  of  Loss.'  Ans.  Yee.  (14)  If  you  an- 
swer number  12,  'Yes,'  then  state  if  said  L. 
S.  McMillan  In  said  letter  stated  to  the  plain- 
tiff that  the  company  did  not  at  that  time 
admit  nor  deny  liability,  nor  waive  any  of 
the  terms,  conditions,  or  agreements  of  the 
policy,  and  reserved  all  legal  rights  and  de- 
fenses thereunder.  Ans.  Yes.  (15)  Was 
said  McMillan  located  and  did  he  have  his 
office  and  place  of  business  at  Kansas  City, 
Missouri,  during  the  month  of  February, 
1892?  Ans.  Yes.  (16)  Was  said  McMillan 
absent  from  Kansas  City,  Missouri,  from  the 
evening  of  February  17,  1892,  until  the  morn- 
ing of  February  23,  1892,  In  the  <dty  of  St 
Louis,  Mo.,  engaged  in  the  settlement  of  a 
loss  by  fire  to  the  State  University  of  Mis- 
souri, and  so  engaged  for  and  on  the  busi- 
ness of  the  department  company?     Ans.  Yes. 

(17)  Were  the  objections  In  the  letter  of  Mr. 
McMillan  to  the  affidavit  of  plaintiff  men- 
tioned in  questions  4  and  13  sent  by  said 
McMillan  in  a  reasonable  time  after  the  affi- 
davit of  plaintiff  was  sent  to  defendant  com- 
pany at  its  office  in  New  York?    Ans.  Na 

(18)  If  you  answer  number  17  'No,'  then  state 
in  what  respect  the  time  of  sending  such  let- 
ter of  objections  was  unreasonable.  Ans. 
Fcm:  the  reason  that  the  New  York  office  did 
not  send  direct  to  plaintiff.  (19)  Did  tbe 
plaintiff  neglect  or  fall  to  take  any  action 
necessary  for  his  protection  on  account  of  the 
delay  of  the  company  or  Mr.  McMillan  in 
sending  the  objections  contained  in  the  let- 
ter of  February  23,  1892?  Ans.  Yes.  (20) 
If  you  answer  19  'Yes,'  then  state  fully  what 
action  plaintiff  neglected  or  failed  to  take 
on  account  of  such  delay.  Ans.  By  not  mak- 
ing a  full  and  particular  statement.  (21) 
Did  plaintiff  send  to  defendant,  or  to  any 
officer  or  agent  of  defendant,  any  other  state- 
ments, signed  and  sworn  to,  than  the  affida- 
vit mentioned  In  question  5?  Ans.  No." 
"(23)  Did  L.  S.  McMillan,  defendant's  adjust- 
er, at  Haddam,  Kansas,  on  or  about  Febru- 
ary 6,  1892,  deny  the  Uabillty  of  the  defend- 
ant by  then  and  there  stating,  in  substance, 
that  defendant  was  not  liable  upon  tbe  cob- 
tract  of  Insurance,  for  the  reason  that  tbe 
loss  sustained  was  not  covered  by  the  poUcj 
of  Insurance;  that  plaintiff  had  caused  tbe 
said  Insured  property  to  be  burned  and  de- 
stroyed by  fire  for  the  purpose  of  recovering 
of  defendant  the  amount  of  said  Insuranre? 
Ans.  Yes,  with  the  exception  that  tbe  loss 
sustained  was  covered  by  the  policy  of  In- 
surance. (24)  Did  any  person  representinit 
defendant,  other  than  tbe  said  L.  S.  HcMil- 
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Ian,  ever  talk  with  or  write  to  plaintiff  about 
the  liability  of  the  company  for  said  claimed 
loss?  If  'Yes,'  state  who,  and  when.  Ans. 
Yee;  Blackwelder  and  Tansel,  Haddam,  Kan- 
sas, on  or  about  June  7,  1892.  (25)  Was 
said  T^.  S.  McMillan  the  only  agent  of  the  de- 
fendant with  whom  the  plaintiff  conversed 
about  the  loss,  who  was  authorized  to  adjust 
said  loss,  or  bind  the  company  in  relation 
thereto?  Ans.  Yes.  (26)  If  you  answer  25 
•No,'  state  the  names  of  the  other  agent  or 
agents  of  the  company  with  whom  plaintiff 
conversed  about  that  matter,  and  who  was 
authorized  to  adjust  said  loss,  or  so  bind  the 
company,  and  state  when  and  where  conver- 
satlons  were  had  with  such  other  persons 
about  such  matters.  Ans.  There  was  no 
other.  (27)  Did  said  L.  S.  McMillan  and 
plaintiff  have  any  conversation  about  said 
loss  other  than  at  Haddam,  Kansas,  on  Feb- 
ruary C,  1802?  Ans.  No."  "(29)  If  you  an- 
swer 27  'No'  then  state  whether  said  L.  S. 
McMillan,  by  anything  said  by  him  in  the 
conversation  at  Haddam,  or  done  by  him  at 
that  time,  intended  to  waive  or  excuse  the 
plaintiff  from  making  proofs  of  loss  under 
the  policy.  Ans.  Yes.  (30)  If  you  answer 
27  'No,'  then  state  if,  from  anything  s^id  or 
done  by  said  L.  S.  McMillan  at  Haddam  on 
February  6,  1892,  the  plaintiff  understood 
that  be  was  not  required  to  make  proofs  of 
loss.  Ans.  No.  (31)  Did  the  plaintiff  un- 
derstand from  anything  said  or  done  by  said 
McMillan  at  Haddam,  February  6,  1892,  that 
the  making  of  proofs  of  loss  was  waived?" 
Ans.  No.  (32)  Was  the  plaintiff  misled  or 
hindered  In  the  matter  of  making  proofs  of 
loss  by  anything  said  or  done  by  said  McMil- 
lan at  Haddam  on  February  6,  1802?  Ans. 
No."  "(34)  Did  plaintiff,  on  February  9, 
1892,  make  the  affidavit  mentioned  in  ques- 
tion 5,  and  send  it  to  the  New  York  office  of 
the  company,  because  he  understood  it  was 
required  of  him  by  the  policy?  Afls.  Yes. 
(35)  Did  plaintiff,  on  February  9,  1892,  un- 
derstand that  he  was  not  required  to  make 
proofs  of  loss?  Ans.  No.  (36)  Did  plaintiff, 
on  February  9,  1892,  forward  the  affidavit 
mentioned  in  question  5,  because  he  under- 
stood it  was  necessary  for  his  protection? 
Ans.  Yes." 

The  errors  assigned  are  as  follows:  (1) 
Overruling  kiiotion  to  strike  out  part  ol 
amended  petition;  (2)  admitting  incompetent 
evidence,  and  refusing  to  instruct  the  Jury 
to  disregard;  (3)  overruling  demurrer  to  evi- 
dence; (4)  refusing  to  give  instructions  ask- 
ed; (5)  giving  improper  instructions;  (6) 
overruling  motion  of  defendant  for  judgment 
on  finding;  (7)  refusing  a  new  trial.  We  will 
take  these  in  the  order  presented. 

1.  Overruling  motion  to  strike  out  part  of 
amended  i>etition.  This  is  founded  solely 
upon  the  reason  that  the  part  objected  to 
<ild  not  conform  to  the  order  of  the  court. 
Tbe  court  making  the  order  has  passed  up- 
on this  question,  and  certainly  understood 
the  scope  and  extent  of  the  order  made, 


which  is  not  in  the  record,  and  we  can  only 
infer  what  it  was  from  the  motion;  and  we 
think  it  conforms  to  it,  and  the  defendant 
obtained  all  it  asked,  and  Just  as  it  asked'lt; 
and  it  would,  indeed,  be  presumptuous  for 
us  to  correct  the  court  In  this  respect,  when 
to  do  so  we  would  be  compelled  to  say  that 
the  court  intended  by  its  order  to  reqnire 
the  plaintiff  to  do  more  by  amendment  than 
the  defendant  requested.  And  besides,  amend- 
ments are  in  the  discretion  of  the  court,  and, 
unless  a  clear  abuse  thereof  is  shown,  they 
will  not  be  disturbed. 

2.  Admitting  incompetent  evidence:  (a) 
Answer  of  plaintiff  to  question  as  to  conver- 
sation with  defendant's  adjuster  had  on  Feb- 
ruary 6,  1892:  "Q.  State  what  that  conver- 
sation was,  as  near  as  you  can  recollect. 
Ans.  Well,  he  talked  tbe  matter  over  quite 
abusive,  and  talked  in  that  way  that  I  bad 
set  it  afire,  and  like  that."  We  cannot  agree 
with  defendant  that  this  is  a  conclusion.  It 
Is  not  an  opinion,  or  an  attempt  to  give  an 
opinion,  as  to  whether  the  company  waived 
proof  of  loss  or  not.  While  it  is  not  full  by 
any  means,  it  is  an  attempt  to  give  the  sub- 
stance of  a  conversation  according  to  the 
witness'  recollection.  The  record  of  this 
man's  testimony  (the  plaintiff)  shows  him  to 
be  a  man  of  very  limited  education.  If  not 
illiterate;  and  it  Is  not  to  be  expected  he 
would  be  able  to  detail  a  conversation,  or  to 
express  himself  in  the  language  of  a  scholar, 
and  we  think  it  is  sufficiently  responsive  to 
the  question,  (b)  The  cross-examination  of 
the  adjuster,  McMillan,  as  to  the  purpose 
and  custom  of  using  the  expression,  "We  nei- 
tl-.er  admit  nor  deny  liability  at  this  time." 
We  can  only  say,  in  the  language  of  the  at- 
torney for  defendant  in  error.  It  is  difficult 
to  understand  how  the  insurance  company 
can  be  prejudiced  by  giving  the  court  (and 
jury)  its  precise  purpose  in  using  this  ex- 
pression. Who  is  better  qualified  to  ex-' 
plain  it  than  the  man  who  used  it?  And 
we  think  the  company  should  be  allowed  to 
give  Its  own  Interpretation  of  its  letters  to 
Its  policy  holders;  and  how  It  can  be  preju- 
diced thereby  is  beyond  our  ken.  (c)  As  to 
the  explanation  of  what  induced  the  adjust- 
er to  make  the  offer  of  $750,  particularly  as 
he  testified  that  "he  was  not  in  the  habit  of 
making  such  offers  unless  circumstances  jus- 
tified it." 

3.  Overruling  the  demurrer  to  plaintiff's 
evidence.  A  demurrer  to  the  evidence  should 
not  be  sustained  where  there  is  some  proper 
evidence  to  establish  every  material  allega- 
tion of  the  petition.  Hagan  v.  Association,  2 
Kan.  App.  711,  43  Pac.  1138.  And  where 
there  is  sufficient  proof  before  a  jury  to 
make  out  a  prima  facie  case.  It  is  not  in  er- 
ror to  overrule  a  demurrer  to  the  evidence. 
We  think  there  was  evidence  sufficient  to 
Justify  the  court  in  sending  this  case  to  the 
jury. 

4.  Refusing  to  give  instructions  asked.  In- 
struction No.  8:   This  was  given  by  tbe  court 
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in  Its  No.  3  and  No.  7,  and  much  more  cor- 
rectly, under  the  issues  in  this  case,  than 
asked  by  defendant.  Instruction  No.  4:  The 
fir^t  paragraph  of  this  is  a  mere  statement 
of  evidence,  shown  by  the  contract,  and  was 
substantially  incorporated  in  court's  No.  4. 
The  second  paragraph  ignores  the  question 
of  waiver,  and  tells  that  they  should  find 
for  the  defendant,  if  formal  proof  has  not 
been  made.  Instruction  No.  5  is  more  fully 
and  correctly  given  in  the  court's  No.  5.  In- 
struction No.  6  is  more  fully,  fairly,  and  cor- 
rectly given  in  court's  No.  7.  Instruction 
No.  8  singles  out  certain  alleged  facts,  and 
it  assumes  certain  facts  to  exist  that  are  in 
dispute.  This  is  covered  by  court's  No.  8, 
and  properly  instructs-  the  jury  as  to  their 
duty.  Instruction  No.  10  is  covered  by  court's 
Nos.  3,  4,  and  7.  Instruction  No.  11  is  not 
proper.  It  assumes  fhat  the  absence  of  the 
adjuster  would  of  itself  excuse  the  delay  in 
advising  Knapp  of  the  defects  in  bis  proof. 
We  cannot  admit  that  this  is  true.  How  his 
absence  alone  could  affect  plaintiff's  rights, 
we  are  unable  to  understand,  any  more  than 
the  mere  fact  that  Knapp  was  absent  at  the 
time,  and  for  thirty  days  thereafter,  would 
relieve  him  from  malting  the  proof.  The 
question  of  waiver  is  a  question  of  fact,  and 
facts  that  would  justify  the  presumption  of 
waiver  in  one  case,  might  not  In  another; 
and  to  add  to  this  the  company  is  charged 
witli  the  contents  of  its  policies,  and  should 
be  required  to  act  accordingly,  and  we  thlnic 
that  all  that  was  necessary  to  be  given  upon 
this  proposition  is  given  by  the  court  In  No. 
4.  Instruction  No.  12  assumes  certain  facts 
to  exist  as  facts  upon  which  there  is  no  tes- 
timony, and  cites  authorities  therein  to  sus- 
tain it  which  is  clearly  improper.  Instruc- 
tion 13  is  much  more  strongly  given  in  de- 
fendant's favor  In  court's  No.  5,  and  we  can- 
not see  how  the  defendant  was  prejudiced 
by  Its  refusal.  Instruction  14  assumes  the 
existence  of  facts  that  are  controverted,  and 
were  proper  subjects  of  consideration  for 
the  jury.  Instruction  15  is  too  narrow.  It 
limits  the  jury  in  Its  deliberation  to  certain 
language  used  denying  liability,  and  virtual- 
ly directs  the  Jury  to  find  for  the  defendant. 
It  was  the  province  of  the  jury  to  find  upon 
the  testimony  what  was  or  was  not  proved. 

5.  Giving  improper  instructions.  We  think 
the  instructions  of  the  court,  when  consid- 
ered as  a  whole,  are  full,  fair,  and  correctly 
state  the  law  of  the  case.  They  state  the 
general  proposition  that  the  plaintiff  must 
prove  either  a  compliance  with  the  terms  of 
the  contract  of  insurance  or  a  waiver  on  the 
part  of  the  company.  And  what  constitutes 
a  performance  by  the  plaintiff,  and  what  a 
wniver  on  the  part  of  the  company. 

G.  The  claim  of  the  plaintiff  is  as  to  the 
waiver  and  the  defendant's  denial  thereof 
with  reference  to  the  acts  and  declarations 
of  the  adjuster,  wliich,  if  proven,  as  claimed 
by  plaintiff,  would  constitute  a  .specific,  defi- 
nite waiver,  and  how  a  waiver  may  be  ef- 


fected under  different  circumstances,  such 
as  were  testified  to  In  this  action,  and  the 
force  and  effect  of  the  policy  as  to  the  rights 
of  the  parties  thereunder,  and  what  the 
plaintiff  should  receive  in  the  event  of  his 
recovery,  and  how  they  should  arrive  at  this. 

7.  Motion  for  judgment  on  the  findings  of 
the  jury  should  have  been  sustained, 

8.  Error  in  refusing  a  new  trial. 

These  we  will  consider  together,  being  bas- 
ed upon  the  claim  that,  while  the  jury  make 
the  necessary  findings  to  sustain  the  general 
verdict  and  the  judgment,  yet  there  are  find- 
ings inconsistent  therewith,  and  which  destroy 
the  effect  thereof.  If  the  findings  can  be  rec- 
onciled upon  any  reasonable  theory.  It  is  the 
duty  of  the  court  to  do  so,  and  uphold  the 
judgment. 

A  careful  examination  of  the  findings,  with 
the  evidence  in  this  case,  leads  us  to  the  con- 
clusion that  they  are  not  inconsistent  The 
manner  In  which  they  are  framed  (those 
claimed  to  be  inconsistent)  Is  such  tliat  the 
jui*y  naturally  inferred  that  their  answers 
must  be  with  reference  to  a  specific  matter 
of  waiver,  and  they  so  answer  them,  and 
while  these  answers  are  sustained  by  the 
testimony,  yet  they  do  not  conflict  with,  neg- 
ative, or  contradict  those  upon  the  general 
proposition  of  waiver,  and  both  can  be  true, 
and  be  In  perfect  harmony,  and  we  think 
they  are.  The  judgment  In  this  case  will  be 
affirmed.    All  the  judges  concurring. 


09  Moot,  im 
HUSTON  V.  NUSS  et  al. 
(Supreme  Court  of  Montana.     Jan,  18,  1897.) 
FiSDISOS— Keview. 
The  finding  of  a  jury  on  conflicting  evi- 
dence as  to  fraudulent  representations  will  not 
be  disturbed. 

Appeal  from  district  court.  Silver  Bow 
county;  J.  J.  McHatton,  Judge. 

Action  to  foreclose  a  mortgage.  Defend- 
ants (appellants  here)  admit  the  executioD  of 
the  note  and  mortgage  pleaded,  but  allege 
fraud  and  misrepresentation,  by  means  of 
which  they  were  induced  to  execute  the 
same.  Verdict  and  judgment  for  plaintiff. 
Defendants  appeal.    Affirmed. 

W.  I.  lilppencott,  for  appellants.  Cbas. 
O'Donnell,  for  respondent. 

HUNT,  J.  The  appellants  argne  that  tbe 
evidence  was  insufficient  to  justify  the  ver- 
dict of  the  jury.  The  question  of  fact  wbiob 
arose  on  the  trial  was  as  to  the  agreement 
between  the  mortgagor  and  mortgagees  at 
the  time  of  the  execution  of  the  mortgag<>. 
The  defendants  contended  that  the  $1,<M>0 
borrowed  was  to  be  delivered  by  plaiatiS  trv^ 
spondent)  to  one  Kinney  and  another  to  en- 
gage in  a  tm-key-selling  venture  in  Batt»>. 
and  that  said  Kinney  and  his  associate  would 
repay  plaintiff  from  the  moneys  or  profits 
received  from  the  business  venture;  bat  tbat. 
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after  the  note  and  mortgage  were. executed, 
the  plaintiff,  instead  of  deUvering  the  $1,000 
to  Kinney  and  his  associate.  Carter,  entered 
into  the  business  himself,  and  used  the  mon- 
ey therein,  and  failed  to  turn  the  same  over 
to  Kinney  and  Carter,  as  agreed.  The  plain- 
tiff explained  this  on  rebuttal  by  ^stifying 
that  the  defendants  executed  the  mortgage 
and  note  upon  the  understanding  that  the 
plaintiff  was  to  order  the  turkeys,  and  to 
have  them  come  in  his  name,  and  that,  when 
the  $1,000  was  realized,  he  was  then  to 
transfer  the  business  to  Kinney  and  Carter; 
that  all  this  was  done  at  defendants'  express 
request,  and  in  order  that  the  moneys  real- 
ized from  the  sale  of  the  turkeys  should  be 
properly  applied  to  reimburse  plaintiff;  and 
that  this  agreement  was  carried  out  by  plain- 
tiff's ordering  the  turkeys  in  his  name,  but 
that  the  net  sales  realized  amounted  to  only 
$518.42,  which  was  applied  on  the  note.  The 
Jury  found  that  there  was  no  fraud  or  mis- 
representation on  plaintiff's  part.  They  were 
fully  justified  In  doing  so  under  the  evidence, 
and  we  shall  not  disturb  their  verdict. 

The  only  other  error  relied  on  is  the  alleged 
failure  to  properly  apply  the  money  received 
to  the  payment  of  the  note.  This  point  Is 
not  well  taken,  as  there  is  evidence  to  prove 
that  the  plaintiff  did  apply  the  net  receipts 
of  the  sales  of  the  turkeys  upon  the  note,  but 
that  they  were  insufficient  to  wholly  pay  the 
same.  The  judgment  and  order  must  be  af- 
firmed. 

PEMBERTON,  0.  J.,  and  BUCK,  J.,  con- 
cur. 


(IB  Mont.  87) 

MORSE  V.  CALLANTINE. 

(Supreme  Court  of  Montana.     Jan.  18,  1897.) 

Openiso  Default  — Appeal  Bond— Waiver  ot 
Objectio>{8. 

1.  A  default  judgment  against  one  of  two  de- 
fendants should  be  opened,  he  having  believed, 
and  had  a  right  to  believe,  that  counsel  had 
been  employed  by  his  co-defendant  to  attend  to 
the  case  for  both  defendants  to  the  end  of  the 
litigation;  and  plaintiff  having,  on  the  filing 
of  an  answer  by  the  other  defendant  containing 
an  absolute  defense  for  both  defendants,  dis- 
missed the  action  as  to  him,  and  taken  judg- 
ment against  the  one  in  default;  and  defendant 
in  default  having,  as  soon  as  he  learned  that 
counsel  employed  in  the  case  had  withdrawn, 
as  far  as  he  was  concerned,  taken  immediate 
steps  to  have  the  default  set  aside,  tendering 
■with  his  motion  an  answer  pleading  the  facts 
set  up  in  his  co-defendant's  answer. 

2.  "The  point  that,  there  being  three  appeals, 
— one  from  the  judgment,  one  from  an  order  re- 
fusing to  open  default,  and  one  from  refusal  to 
znodify, — the  one  appeal  bond  filed  Is  insufficient 
to  give  jurisdiction,  is  not  properly  presented, 
r»ot  being  raised  by  motion  to  dismiss,  but  in 
tbe  printed  brief  and  in  the  oral  argument. 

Appeal  from  district  court,  Gallatin  coun- 
ty;  F.  K.  Armstrong,  Judge. 

Action  by  Ebenezer  Morse  against  Felix 
Callantine.  Plaintiff  had  judgment  by  de- 
fault, and  defcniant  appeals.    Reversed. 


The  plaintiff  in  this  case  brought  this  ac- 
tion against  defendants  Stlllman  Huliug  and 
Felix  Callantlne,  alleging  in  his  complaint 
that  In  March,  1893,  he  was  the  owner  and 
In  possession  of  520  acres  of  land  described 
in  the  complaint,  ^nd  that  on  the  16th  day 
of  March,  1893,  he  sold  said  land  to  the  de- 
fendant Huling,  reserving  unto  himself  the 
right  to  use  and  lease,  free  of  charge,  about 
20  acres  of  said  tract  of  land,  which  was 
then  used  as  an  orchard,  and  for  the  raising 
of  small  fruit,  and  which  he  was  to  have, 
under  said  lease,  for  a  period  of  three  years 
from  April  1, 1893.  It  Is  further  alleged  that 
the  deed  from  the  plaintiff  to  Uullng  con- 
tained the  contract  of  the  lease  of  said  20 
acres  of  land.  The  complaint  alleges  that 
the  plaintiff  Immediately  after  the  execu- 
tion of  the  deed  entered  into  the  possession 
of  the  20  acres  of  land  mentioned,  and  con- 
tinued to  be  and  remained  In  possession 
thereof  at  all  times,  and  until  on  or  about 
the  1st  day  of  June,  18&i;  that  in  November, 
1893,  the  defendant  Huling  sold  and  con- 
veyed the  tract  of  laud.  Including  the  20- 
acre  orchard,  to  the  defendant  Felix  Callan- 
tlne, who,  when  he  purchased  the  tract  of 
land  and  took  his  deed  therefor,  had  full 
knowledge  of  the  rights  of  the  plaintiff  In 
the  20  acres,  and  of  his  possession  thereof, 
and  that  he  took  his  deed  subject  to  the 
right  of  the  plaintiff  to  the  possession   of 

the  20-*acre  orchard;   that  on  or  about 

day  of  May,  1894,  defendants,  and  each  and 
both  of  them,  forcibly,  and  with  arms,  and 
threats  of  bodily  injury,  and  without  any 
cause  whatever  therefor,  drove  the  plaintiff 
from  said  tract  of  land,  and  forbade  and  re- 
fused to  allow  the  plaintiff  to  use  and  enjoy 
said  tract  of  land,  as  by  said  contract  and 
deed  he  was  entitled  to  use  and  enjoy  It, 
and  that  at  all  times  since  then,  and  -now, 
the  defendants,  and  each  of  them,  refused 
to  allow  the  plaintiff  to  enter  upon  said  land, 
or  any  part  thereof;  that  the  said  20-a&re 
tract  of  land  was  planted  in  small  fruit  and 
plants,  garden  and  nursery  stock,  Including 
various  kinds  of  fruit  trees  and  plants,  then 
owned  and  raised  by  the  plaintiff  for  sale: 
that  the  fair,  reasonable,  and  rental  value 
for  the  profit  and  use  of  said  land  during 
the  years  1894  and  1895  was  $1,000  per  year. 
The  complaint  further  alleges  that  the  plain- 
tiff bad  upon  said  20  acres  a  large  amount 
of  personal  property,  which  is  itemized  in  an 
exhibit  attached  to  the  complaint,  of  the 
value  of  $230,  which  the  complaint  alleges 
the  defendants,  and  each  and  both  of  them, 
took  and  converted  to  their  own  use  and 
benefit,  without  the  consent  of  the  plaintiff. 
The  plaintiff  asked  judgment  against  the  de- 
fendants, and  each  of  them,  for  $2,230,  being 
tjie  rental  value  of  said  20  acres  of  land  for 
two  years  and  the  value  of  the  personal 
property  alleged  to  have  been  converted  by 
the  defendants.  The  defendants  demurred 
to  the  complaint  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause 
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of  action,  that  It  was  Indefinite  and  uncer- 
tain, and  that  there  was  a  misjoinder  of 
parties  defendant  and  a  misjoinder  of  causes 
of  action.  This  demurrer  was  overruled  by 
the  court  Thereafter  the  defendant  Uuling 
filed  his  answer,  and  denied  that  the  plain- 
tiff continued  in  possession  of  the  2()-acre 
tract  of  land  until  June  1,  1894,  and  alleged 
that  he  voluntarily  quit  the  possession  of 
the  same  on  November  19,  1893,  pursuant  to 
an  agreement  with  said  Huling.  The  an- 
swer denied  that  plaintiff  took  possession  of 
the  20-acre  tract  under  the  contract  or  deed 
above  mentioned,  but  averred  that  <m  March 
27,  1893,  Huling  executed  a  written  lease  to 
plaintiff  for  the  said  20-acre  tract,  pursuant 
to  the  terms  of  the  contract  originally  en- 
tered into  between  the  plaintiff  and  defend- 
ant Huling,  and  under  which  lease  plaintiff 
entered  into  possession  of  the  said  20  acres 
of  land,  and  under  which  he  remained  in 
I>ossession  until  the  3d  day  of  May,  1893, 
when,  for  a  valuable  consideration,  he  sold, 
assigned,  and  transferred  to  the  defendant 
Huling  all  his  Interest  in  the  20-acre  tract  of  • 
land,  and  surrendered  the  lease  to  said  Hul- 
ing. The  answer  denied  that  when  the  con- 
veyance of  the  land  was  made  to  the  defend- 
ant Callantine  plaintiff  had  any  Interest 
whatever  in  the  20-acre  tract,  or  that  Cal- 
lantine took  the  deed  subject  to  any  right 
of  the  plaintiff,  or  that  the  plaintiff  ever  had 
any  right  therein  after  May  3,  1893,  the  date 
on  which  it  is  alleged  plaintiff  sold  his  lease 
to  the  defendant  Huling;  denied  that  either 
of  the  defendants,  at  the  times  mentioned  io 
the  complaint,  forcibly,  or  with  threats  M 
bodily  injury,  or  at  all,  drove  the  plaintiff 
from  the  land,  but  alleged  that  he  volunta- 
rily left  the  land  after  the  surrender  to  Huling 
of  the  lease  for  a  valuable  consideration. 
The  answer  aflarmatively  alleges  that  on  the 
8th  day  of  April,  1893,  hi  a  suit  pending  In 
the  district  court  in  and  for  Gallatin  county, 
wherein  J.  D.  McCammon  was  plaintiff  and 
this  plaintiff  was  defendant,  a  judgment  was 
duly  entered  in  favor  of  said  McCammon 
and  against  this  plaintiff,  Morse,  and  that 
on  April  15,  1893,  an  execution  was  issued, 
which,  in  default  of  sufilcient  personal  prop- 
erty to  satisfy  the  same  being  found,  was 
duly  levied  upon  the  right,  title,  and  interest 
of  said  plaintiff,  Morse,  in  and  to.  the  said 
20  acres  of  land,  the  same  having  been  pre- 
viously attached  by  the  sheriff  of  said  coun- 
ty; and,  after  being  advertised  for  sale,  the 
sheriff,  on  June  1,  1893,  sold  all  the  right, 
title,  and  interest  and  claim  of  the  said 
plaintiff,  Morse,  in  and  to  the  said  land  to 
said  McCammon  for  $226.72;  that  no  re- 
demption from  this  sale  was  made  by  plain- 
tiff, Morse;  that  McCammon  assigned  his 
certificate  of  sale  to  the  defendant  Huling, 
who,  at  the  expiration  of  six  months  for  re- 
demption, to  wit,  on  August  1,  1894,  received 
from  the  sheriff  a  deed  for  the  land,  which 
deed  conveyed  to  him  all  the  right,  title,  and 
interest  of  plaintiff,  Morse,  therein;  and  that 


the  said  plaintiff,  since  April  8,  1893,  had  no 
interest  whatever  In  said  land,  and  that  the 
defendant  Callantine  owned  the  same  free 
from  any  right,  interest,  or  claim  or  right 
of  possession  of  said  plaintiff,  Morse,  under 
any  lease  or  agreement  or  contract  what- 
ever. The  answer  also  pleads  a  misjoinder  of 
parties  and  a  misjoinder  of  action.     It  de 
nies  the  conversion  of  the  personal  property 
mentioned  in  the  complaint,  as  well  as  the 
value  thereof,  and  alleges  that  on  the  21st 
day  of  December,  1893,  there  was  a  full  set- 
tlement of  all  the  claims  which  plaintiff  had 
against  the  defendants  on  account  of  the  al- 
leged conversion  of  the  said  personal  prop- 
erty made  between  the  plaintiff  and  the  de- 
fendant Huling;   and  that  a  suit  which  was 
then  pending  between  the  plaintiff,   Morse, 
and  defendant  Huling  for  damages  tor  the 
Conversion  of  said  property  In  the  district 
court  of  Gallatin  county  was  dismissed  as 
settled.     On  the  18th  day  of  March,  1895,  de- 
fendant Huling  moved  the  court  for  Judg- 
ment on  the  pleadings,  on  account  of  plaln- 
Off's  failing  to  file  a  replication  to  the  an- 
swer, which  motion  was  denied,  the   court 
giving  to  the  plaintiff  three  days  In  which 
to  reply.     On  March  20,  1895,  the  plalnUff, 
Instead  of  filing  his  replication  to  the  an- 
swer of  defendant  Huling,  dismissed  the  ac- 
tion as  to  said  defendant  without  prejudice, 
and  took  judgment  by  default  against  the 
defendant  Callantine,  who  had  not  answered, 
in  the  sum  of  $1,038.75. 

On  April  5,  1895,  the  defendant  Callantine, 
the  appellant  In  this  cause,  filed  his  motion 
In  the  district  court  to  be  relieved  from  the 
judgment  by  default  rendered  against  him, 
and  to  vacate  and  set  the  same  aside,  tender- 
ing with  said  motion  an  answer,  and  which 
motion  was  supported  by  the  affidavits  of 
himself,  defendant  Huling,  and  W.  S.  Hart- 
man.     The  answer  tendered  by   defendant 
Callantine  with  his  motion  to  open  the  de- 
fault against  him  set  up  the  same  facts  snb- 
stantlaUy  as  those  pleaded  In  the  separate 
answer  of  the  defendant  Huling.     The  affi- 
davits of  both  of  the  defendants  in  support 
of  the  motion  to  open  the  default   in    tbis 
case  show  that  the  defendant  Huling    Iiad 
employed  counsel  to  defend  the  suit   as  to 
both  of  the  defendants,  and  that  in  pursa- 
ance  of  such  employment  counsel  had   filed 
a  joint  demurrer  to  the  complaint  of  plain- 
tiff.   Both  these  affidavits  show  that  tlie  de- 
fendant Callantine  believed,  and    baa    rea- 
sons t«  believe,  that  the  counsel  employed 
by  Huling  was  employed  to  defend  tlie  ac- 
tion as  to  both  defendants,  and  that    they 
would  do  so.    Both  of  these  affidavits   alfsu 
show  that  about  the  19th  day  of  Jajiuary, 
1805,  both  of  the  defendants,  after  consulta- 
tion with  counsel  then  em'ployed  and   actinir 
In  the  case,  got  the  impression  that  It  -«vonhl 
not  be  necessary  to  do  anything  further  in 
the  case  before  the  1st  day  of  April,    1S95. 
that  being  the  first  day  of  the  next  te^rm  ol 
the  district  court  in  said  county;    that  they 
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both  left  the  court  under  that  impression; 
and  tbat,  as  soon  as  defendant  Callantlne 
learned  tbat  judgment  by  default  had  been 
taken  against  him,  he  took  immediat«  steps 
to  have  the  same  set  aside.    It  appears  from 
tbe  record  that  the  defendant  Huling  had 
sold  the  land  in  controversy  to  Callantlne, 
and  given  him  a  warranty  deed  therefor,  and 
tbat  when  the  summons  was  served  on  Cal- 
lantlne he  Immediately  notlfled   his  co-de- 
fendant, Holing,  of  tbe  fact,  when  Haling 
assared  him  that  he  need  not  give  himself 
any  trouble  about  the  matter,  and  that  he 
would  take  the  necessary  steps,  and  defend 
tbe  suits;  and  it  appears  further  that  Ha- 
ling, in  accordance  with  said  agreement,  did 
so,  and  supposed  that  he  had  employed  coun- 
sel to  defend  the  suit  to  the  end  of  the  liti- 
gation.    Tbe  defendant  Callantlne  appeals 
from  the  judgment  and  order  of  the  court  re- 
fusing to  open  the  judgment  by  default,  and 
also  from  an  order  made  by  the  court  refus- 
ing to  modify  the  judgment 

Hartman  Bros.  &  Stewart,  for  appellant. 
Toole  &  Wallace,  for  respondent. 

PEMBERTON,    0.    J.    (after    stating    the 
facts).    The  only  question  we  deem  it  neces- 
sary to  determine  in  this  case  is  as  to  wheth- 
er the  district  court  erred  In  refusing  to  open 
and  set  aside  the  judgment  by  default  enter- 
ed in  the  case  against  the  defendant  Callan- 
tlne.   If  the  court  in  this  matter  abused  that 
sound   discretion  which   should   control   in 
such  cases,  then  its  action  was  erroneous. 
To  determine  this  question  we  must  consid- 
er all  the  facts  and  circumstances  of  the 
case  as  they  were  presented  to  the  court  at 
the  time  of  the  ruling  on  the  motion  to  set 
aside  the  judgment  by  default.     From  the 
facts  as  shown  in  tbe  affidavits  of  both  of 
tbe  defendants,  and  contained  substantially 
in  the  statement,  we  are  of  the  opinion  tbat 
Callantlne  believed,  and  had  a  right  to  be- 
lieve, that  counsel  had  been  employed  by  his 
co-defendant  to  attend  to  the  case  for  both 
defendants  to  the  end  of  the  litigation.    If 
lie  was  guilty  of  negligence  in  this  respect, 
it  was  certainly  excusable  negligence.     As 
soon  as  he  learned  that  the  counsel  employ- 
ed in  the  case  had  withdrawn  as  far  as  he 
(Callantlne)  was  concerned,  and  permitted 
Judgment  by  default  to  be  entered  against 
Iiim,   be  took  immediate  steps  to  have  tbe 
.same  set  asi  je.    But  there  is  a  more  serious 
question  aCTecting  the  discretionary  action 
of  the  court  disclosed  by  the  record.     Ha- 
llng's  separate  answer  contained  an  absolute 
defense  for  himself  and  Callantlne  as  well. 
Not  only  so.  It  set  up  such  a  state  of  facts, 
■which,  if  true,  would  show  it  to  be  a  serious 
wrong  for  any  court  to  enter  judgment  in  fa- 
vor   of   plaintiff  against  either   defendant 
The  court's  attention  had  been  called  to  this 
answer  by  Hullng's  counsel  asking  judgment 
on     the    pleadings.      The    court,    properly 
enough,  instead  of  granting  this  motion,  gave 


plaintiff  three  days  to  deny  the  facts  pleaded 
In  the  answer.  For  some  reason  plaintiff  de- 
clined to  reply,  preferring  seemingly  to  pur- 
sue the  easier  coarse  of  dismissing  his  ac- 
tion as  to  Huling,  and  taking  a  judgment  by 
default  against  Callantlne,  who  was  tech- 
nically, but  we  think  excusably,  in  default. 
Callantlne  tendered  with  his  motion  to  set 
aside  the  default  an  answer  containing  sub- 
stantially the  same  facts  which  had  been 
pleaded  in  Huling's  answer,  and  which  plain- 
tiff declined  to  traverse  by  replication  when 
tbe  court  gave  him  leave  to  do  so.  Under  all 
the  circumstances  of  tbe  case  we  think  the 
court  should  have  opened  the  default  and 
permitted  appellant  to  answer,  and  defend 
the  suit  and  that  the  action  of  the  court  in 
refusing  to  do  so  was  error. 

All  cases  of  this  kind  depend  largely  upon 
their  own  facts.  It  seems  to  us  tbat  a  judg- 
ment against  the  appellant  for  a  large  sum  of 
money,  under  all  the  circumstances  of  the 
case,  would  operate  as  an  injustice,  and  that 
a  refusal  of  the  court  to  open  tbe  default  and 
permit  the  appellant  to  defend  the  suit  when 
the  circumstances  showed  such  Injustice,  was 
such  an  abuse  of  judicial  discretion  a«  to  con- 
stitute reversible  error  in  the  case.  Counsel 
for  respondent  contends  that  as  there  arc 
three  appeals  in  this  case,  to  wit,  an  appeal 
from  the  judgment,  an  appeal  from  the  ordei 
refusing  to  open  the  default,  and  an  appeal 
from  the  refusal  of  the  court  to  modify  the 
judgment  and  that  as  only  one  appeal  bond  la 
given,  such  bond  Is  Insufficient  to  give  this 
court  Jurisdiction  of  the  case.  This  point  Is 
not  raised  by  cbunsel  for  respondent  by  a  mo- 
tion to  dismiss,  but  in  his  printed  brief.  It  is 
m-ged  also  in  his  oral  argument  We  do  not 
think  the  question  of  the  Insufficiency  or  in- 
validity of  the  appeal  bond  is  properly  pre- 
sented. The  bond,  in  our  opinion,  is  evident- 
ly not  absolutely  void;  and,  if  the  bond  should 
be  considered  for  any  reason  defective,  we 
are  of  opinion  that  the  appellant  would  have 
the  right,  on  a  motion  to  dismiss  the  appeal 
on  account  of  any  defect  therein,  to  make  and 
file,  pending  such  motion,  a  sufficient  bond. 
See  Spreckles  v.  Spreckles  (Gal.)  45  Pac.  1022. 
And  besides,  this  court  has  not  only  held  to 
the  doctrine  that,  it  an  appeal  bond  was  de- 
fective, a  sufficient  one  might  be  illed  pending 
a  motion  to  dismiss  on  account  of  such  de- 
fect but  in  Watkins  v.  Morris.  14  Mont.  354, 
36  Pac.  452,  this  court  held  that  "but  one  cost 
bond  Is  required  In  appealing  from  a  judg- 
ment and  an  order,  where  such  appeal  Is  con- 
solidated into  one  record." 

There  are  other  assignments  of  error  In  the 
record.  The  appellant  contends  that  the  court 
erred  in  overruling  the  demurrer  of  the  de- 
fendants, among  other  things.  But  we  think 
it  unnecessary  to  pass  upon  these  questions,  as 
the  case  must  go  back  with  instructions  to 
sustain  the  motion  to  set  aside  the  judgment 
entered  by  default  against  the  appellant.  The 
question  of  sufficiency  or  insufficiency  of  the 
pleadings  may  also  again  be  presented  to  the 
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court,  or  the  appellant  may  rely  upon  the  mer- 
its of  bis  case  as  disclosed  In  his  answer, 
which,  under  this  decision,  he  will  be  permit- 
ted to  file.  The  Judgment  and  orders  appeal- 
ed from  are  reversed,  and  the  cause  remand- 
ed for  further  proceedings  In  accordance  with 
the  views  expressed  in  this  opinion. 

HUNT  and  BUCK,  JJ.,  concur. 


(19  Mont.  123) 

HEFFERLIN  v.  KRIEGER  et  al. 
(Supreme  Court  of  Montana.     Jan.  25,  1897.) 
Pkohissoby  Note— PLEAnixG- Liability  of  Sdbb- 

TY— MiSAPPKOPKIATION   BY    FllINCIPAL — 

Slbsequent  Issoi.venct. 

1.  In  an  action  against  sureties  on  a  note  it 
is  no  defense  that  the  money  raised  on  the  note 
was,  by  tlie  principal  maimer,  diverted  from  the 
use  intended,  and  in  cousideratiou  of  whicli  the 
sureties  signed,  and  that  plaintiff  bad  iinowl- 
edge  of  the  diversion. 

2.  The  holder's  failure  to  sue  the  principal 
debtor  at  the  maturity  of  a  note  does  not  dis- 
charge the  sureties,  though  the  principal  after- 
wards become  iusolreiit.  Smith  v.  Freyler,  1 
Pac.  214,  4  Mont.  4S9,  followed. 

Appeal  from  district  court,  Gallatin  county; 
F.  K.  Armstrong,  Judge. 

Action  by  C.  S.  Ilefferlin  against  F.  A. 
Krieger  and  another  on  a  promissory  note. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendants appeal.    Affirmed. 

This  is  a  suit  on  a  promissory  note.  The 
plaintiff,  as  indorsee,  seelts  to  recover  Judg- 
ment against  the  defendants,  Krieger  and 
Thompson,  on  a  promissorj'  note  which  was 
executed  on  the  22d  day  of  April,  1887,  by 
one  J.  J.  Mclirlde  and  these  defendants  to 
William  Ilefferlin,.  for  the  sum  of  $350,  pay- 
able six  months  after  date,  with  interest  at 
VA  per  cent,  per  month  from  date,  with  at- 
torney's fees  in  case  payment  should  have 
to  be  enforced  at  law,  and  which  note  plain- 
tiff alleges  was  assigned  to  him  for  a  valua- 
ble consideration  by  the  said  William  Heffer- 
Iln  on  or  about  the  1st  day  of  May,  1887. 
The  answer  admits  the  execution  of  the  note, 
but  denies  on  information  and  belief  that  the 
same  was  assigned  on  the  1st  day  of  May, 
1887,  or  at  any  other  time,  for  a  valuable 
consideration,  by  indorsement  or  otherwise, 
or  delivered  to  plaintiff  by  the  said  William 
Hefterlin;  and  it  is  denied  that  the  note  was 
ever  delivered  to  William  Ilefferlin,  or  any 
one  for  him.  The  answer  denies  further 
that  the  plaintiff  is  the  owner  or  rightful 
holder  thereof.  The  answer  further  alleges 
as  an  affirmative  defense  that  on  or  about 
the  22d  day  of  April,  1887,  the  defendant  J. 
J.  McBride,  having  been  appointed  postmas- 
ter at  the  post  office  of  the  city  of  Living- 
ston, and  being  desirous  of  purchasing  the  fix- 
tures then  owned  and  used  by  F.  W.  Wright, 
the  former  postmaster,  in  the  building  on  the 
lot  adjoining  the  property  of  the  appellants, 
Importuned  these  appellants  to  sign  a  note 
with  him  for  the  purpose  of  raising  money 
to  purchase  said   fixtures,  promising  these 


defendants  that  if  they  signed  the  note,  and 
so  enabled  him  to  raise  the  money,  he  would 
use  the  same  for  that  purpose,  and  continue 
the  use  of  the  said  fixtures  In  the  building 
where  the  post  office  had  been  kept  by  the 
said  F.  W.  Wright  prior  thereto.  The  an- 
swer further  alleges  that  the  said  McBride 
did  not  use  the  money  raised  on  said  note  for 
said  purpose,  but  diverted  it  to  other  and 
different  purposes,  which  other  and  different 
purposes  are  not  stated  in  the  answer.  It  is 
also  alleged  In  the  answer  that  the  plaintiff 
had  full  knowledge  of  the  fact  that  these 
appellants  were  sureties  for  said  McBride, 
as  well  as  of  the  purposes  for  which  said 
note  was  executed.  It  is  denied  in  the  an- 
swer that  William  Hefferlin  ever  advanced 
any  money  on  said  note,  and  it  is  alleged 
that,  if  any  money  ever  was  advanced  on 
said  note,  it  was  advanced  by  the  plaintiff  as 
agent  for  William  Hefferlin,  who  advanced 
it  with  full  knowledge  of  the"  circumstances 
under  which  the  note  was  executed,  as  well 
as  of  the  purposes  for  which  it  was  executed. 
As  another  and  further  defense  it  is  alleged 
in  the  answer,  upon  information  and  belief, 
that  from  the  25th  day  of  October,  1887,  up 
to  and  until  the  1st  day  of  March,  1888,  the 
said  J.  J.  McBride  was  solvent,  and  in  good 
circumstances,  and  able  to  pay  said  note, 
and,  if  the  said  note  had  been  presented  to 
the  bank  for  payment,  the  same  would  have 
been  paid,  and  that  the  defendants  could 
have  recovered  the  amount  thereof  from  the 
said  McBride;  that  he  had  sufficient  prt^ 
erty  from  which  they  could  have  collected 
the  same,  and  that  by  plaintiff's  laches  the 
defendants  lost  their  indemnity,  which  they 
would  have  had  if  the  plaintiff  had  been  dill- 
gent  In  collecting  said  note.  It  is  alleged 
that  on  or  about  the  4th  day  of  June,  1888, 
and  prior  to  the  time  the  note  was  presented 
to  the  bank  or  to  these  appellants  for  pay- 
ment, the  said  McBride  became  ihsolvent, 
and  absconded  from  the  state,  and  that  these 
defendants  are  thereby  without  remedy  if 
they  have  to  pay  the  note.  The  plaintiff  de- 
murred to  the  answer,  whereupon  the  court 
overruled  the  demurrer  as  to  the  denials  of 
the  material  allegations  of  the  complaint,  and 
sustained  it  as  to  the  special  defenses  con- 
tained therein.  Defendants  elected  to  stand 
upon  their  answer,  whereupon  proof  was 
heard  as  to  the  material  allegations  of  the 
complaint  and  Judgment  entered  for  the 
plaintiff  for  the  amount  of  said  note.  The 
defendants  appeal  from  the  Judgment. 

Campbell  &  Stark,  for  appellants.  John  T. 
Smith,  for  respondent. 

PE.\IBERTON,  C.  J.  (after  stating  the 
facts).  The  evidence  is  not  presented  In  the 
record.  The  Judgment  recites  that  the  court 
overruled  the  plaintiff's  demurrer  to  the  an- 
swer as  to  the  first  defense  contained  there- 
in, and  sustained  it  as  to  all  special  defenses 
pleaded  by  defendants.  It  also  recites  that 
thereafter  the  court  heard  the  evidence  on 
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the  issues  raised  by  the  complaint  and  first 
defense  contained  In  the  answer,  and  ren- 
dered Judgment  thereon  for  the  plaintiff  in 
accordance  with  the  terms  of  the  note.  In 
the  issues  tried  were  involved  the  ownershln 
of  plaintier  of  the  note  as  alleged  in  the 
complaint;  in  other  words,  under  the  issue 
joined  as  stated  above  the  plaintiff  was  re- 
quired to  prove  the  material  allegations  of  his 
complaint  in  order  to  authorize  a  judgment, 
and,  in  the  absence  of  the  evidence,  we  must 
presume  that  the  evidence  authorized  the 
rendition  of  the  judgment.  This  disposes  of 
all  the  material  allegations  of  the  complaint, 
and  the  denials  thereof  contained  in  the  an- 
swer, and  leaves  us  the  taslj  of  dealing  with 
the  special  defenses  contained  in  the  answer. 

The  answer  alleges  that  McBride,  the  prin- 
cipal in  the  note,  diverted  the  money  raised 
on  the  note  from  the  purpose  for  which  he 
obtained  it,  and  for  which  purpose  appel- 
lants wer?  induced  to  sign  the  note  as  his 
securities,  and  that  plaintiff  had  knowledge 
thereof.  The  answer  Is  uncertain  and  indefi- 
nite, in  that  it  does  not  state  what  McBride 
did  with  the  money.  But  suppose  he  did  use 
It  for  a  different  purpose  than  that  for  which 
it  was  obtained.  How  were  the  appellants 
Injtired  thereby?  It  Is  not  shown.  It  is  not 
alleged  that  the  post-offlce  fixtures  were  not 
purchased  and  used  by  McBride  in  the  build- 
ing adjoining  appellants',  where  It  seems 
they  wanted  the  post  oflice  kept.  1  Daniel, 
Neg.  Inst.  (4th  Ed.)  §  792,  says:  "In  order 
to  constitute  a  misappropriation,  there  must 
be  a  fraudulent  diversion  from  the  original 
object  and  design;  and  it  is  now  well  settled 
that,  where  a  note  is  indorsed  for  the  accom- 
modation of  the  maker,  to  be  discounted  at  a 
particular  bank,  it  is  no  fraudulent  misap- 
propriation of  the  note  if  it  is  discounted  at 
another  bank,  or  used  in  the  payment  of  a 
debt  or  otherwise  for  the  credit  of  the  mak- 
er." See,  also,  Moreland's  Assignee  v.  Bank 
(Ky.)  30  S.  W.  637,  where  thi^  doctrine  is 
treated  elaborately.  We  think  the  allega- 
tions of  the  answer  in  this  respect  constitute 
no  defense. 

The  appellants  also  allege  in  their  answer 
that  the  plaintiff  was  guilty  of  laches  in  pre- 
senting and  undertaking  to  collect  the  note 
sued  on  as  shown  tn  the  statement.  This 
court,  in  Smith  v.  B'reyler,  4  Mont  489,  1 
Pac.  214,  where  this  question  Is  fully  treated, 
and  the  authorities  collated,  says:  "It  will 
not  release  a  surety  on  a  promissory  note 
from  his  liability  thereon,  though  the  cred- 
itor fail  or  refuse  to  sue  the  principal  debtor, 
after  notice  by  the  surety,  even  though  at 
the  time  of  such  notice  the  principal  debtor 
•was  good,  and  afterwards  became  Insolvent. 
The  surety's  remedy  is  to  pay  the  note,  and 
himself  sue  the  principal  debtor."  In  the 
case  at  bar  no  such  laches  are  alleged  on  the 
part  of  plaintiff  as  were  shown  to  exist  in 
Smith  V.  Freyier,  supra.  In  that  case  the 
holder  of  the  note  refused  to  sue  after  notice 
to  do  80  by  the  security  when  the  principal 


debtor  was  solvent  at  the  time,  and,  after 
notice,  became  insolvent  Mere  delay  and 
passivity  of  the  creditor  in  presenting  or  col- 
lecting the  debt  does  not  discharge  the  sure- 
ty. 2  Daniel,  Neg.  Inst  (4th  Ed.)  |  132G. 
We  think  Smith  v.  Freyier,  supra,  decisive 
of  this  question. 

These  are  the  only  errors  assigned  which 
appellants'  counsel  ask  us  to  consider.  There 
are  other  assignments,  but  they  are  included 
in  the  questions  treated  above;  and,  if  they 
were  not,  we  think  them  so  immaterial  as 
not  to  require  separate  treatment.  We  think 
the  matters  treated  above  cover  substantial- 
ly all  the  errors  assigned  in  the  record.  We 
see  no  error  in  the  action  of  the  court  in  sus- 
taining the  demurrer  to  the  special  defenses 
contained  in  the  answer  of  appellants,  and 
which  we  have  discussed  above.  The  judg- 
ment appealed  from  is  affirmed.    AflSrmed. 

HUNT  and  BUCK,  JJ.,  concur. 


(19  Mont.  UO) 
GENERAL  ELECTRIC  CO.  v.  BLACK  et  ai. 
(Supreme  Court  of  Montana.  Jan.  18,  1897.) 
TuiAL— Issues  for  Jubv. 
In  an  action  on  an  account  which  plaintiff 
had  alleged  was  assigned  to  it  in  1894  by  the 
original  creditor,  the  answer  averred  that  the 
debt  had  been  paid;  that  in  1890  the  account 
sued  on  was  assigned  by  the  creditor  to  a  cer- 
tain electric  company,  and  paid  to  it.  The  rep- 
lication denied  payment,  and  that  the  account 
was  ever  assigned  to  such  electric  company. 
Held,  that  it  was  not  error  to  submit  only  the 
issue  whether  the  account  was  assigned  as  al- 
leged in  the  answer. 

Appeal  from  district  court,  Gallatin  county; 

F.  K.  Armstrong,  Judge. 

Action  by  the  General  Electric  Company 
against  M.  M.  Black,  W.  M.  Nevitt  and  Rosa 

G.  Black,  on  an  account.  From  a  judgment 
In  favor  of  the  defemdants,  plaintiff  appeals. 
Afflrmed." 

This  suit  was  brought  by  the  plaintiff  to 
collect  of  the  defendants,  who  are  the  trustees 
of  the  Bozeman  Electric  Light  Company,  an 
account  which  it  Is  alleged  was  due  and  owing 
from  the  Bozeman  Electric  Light  Company 
to  the  Thomson-Houston  Electric  Company 
on  the  20th  day  of  November,  1889,  and  which 
It  is  alleged  the  Thomson-Houston  Electric 
Company  assigned  to  the  plaintiff  company  on 
the  1st  day  of  November,  1894;  recovery  being 
sought  In  this  case  against  the  trustees  of  the 
Bozeman  Electric  Light  Company  on  account 
of  their  failure  to  file  a  statement  of  the  con- 
dition of  said  company,  as  required  by  the 
statutes  of  Montana.  The  answer  of  the  de- 
fendants denies  the  indebtedness  of  the  Boze- 
man Electric  Light  Company  to  the  Thomson- 
Houston  Electric  Company  sued  for,  and  avers 
that  all  the  indebtedness  which  said  Bozeman 
Electric  Light  Company  ever  owed  to  the 
Thomson-Houston  Electric  Company  had  been 
fully  paid  before  the  commencement  of  this 
suit.    The  answer  also  denies  that  the  Thorn- 
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8on-Uou8ton  Company,  for  value  or  otherwise, 
ever  sold  or  assigned  the  account  sued  on  to 
the  plaintiff  company.  The  answer  affirma- 
tively alleges  that  the  account  sued  ou  was 
transferred  and  assigned  by  the  Thomson- 
Houston  Electric  Company  to  the  Northwest 
Thomson-Houston  Electric  Company  on  or 
about  the  24th  day  of  March,  1890,  and  that 
on  or  about  the  6th  of  April,  1891,  the  Boze- 
man  Electric  Light  Company  fully  paid  oB 
and  discharged  the  account  sued  on  to  the 
Northwest  Thomson-Houston  Electric  Com- 
pany, which  was  the  owner  and  assignee  of 
said  account.  The  evidence  that  payment  of 
the  account  sued  on  was  made  to  the  Thom- 
son-Hoiiston  Electric  Company  as  alleged  is 
not  contradicted,  nor  Is  It  contended  by  the 
plaintiff  that  the  account  was  ever  reassigned 
to  the  Thomson-Houston  Electric  Company. 
The  replication  of  the  plaintiff  denies  pay- 
ment of  the  account,  and  also  denies  that  the 
account  was  ever  assigned  by  the  Thomson- 
Houston  Electric  Company  to  the  Northwest 
Thomson-Houston  Electric  Company.  The 
<'ase  was  tried  to  a  Jury,  who  rendered  a  ver- 
dict for  the  defendants,  on  which  verdict  the 
court  rendei-ed  judgment.  The  plaintiff  ap- 
peals from  the  judgment  and  the  order  deny- 
ing a  new  trial. 

Luce  &  Luce,  for  appellant.  Toole  &  Wal- 
lace, for  respondents. 

PEMBERTON,  C.  J.  (after  staUng  the  facts). 
The  appellant  contends  that  the  only  issue 
tried  in  the  court  below  was  as  to  whether  the 
account  in  suit  had  been  paid,  and  that  the 
court,  at  the  close  of  the  evidence,  erroneous- 
ly took  this  question  from  the  jury,  and,  by 
instructions,  confined  and  limited  the  Jury  to 
the  question  as  to  whether  the  Thomson- 
Houston  Electric  0)mpany  had  assigned  the 
account  to  the  Northwest  Thomson-Houston 
Electric  Company,  as  alleged  In  the  answer 
before  suit.  We  think  this  conteutfon  is  not 
supported  by  the  record.  The  question  as  to 
whether  the  assignment  of  the  account  had 
been  made  by  the  Thomson-Houston  Electric 
Company  to  the  Northwest  Thomson-Houston 
Electric  Company  before  suit  was  a  very  mate- 
rial issue  tried  in  the  lower  court.  The  evidence 
of  the  bookkeepers  of  the  Thomson-Houston 
Electric  Company  and  of  the  Northwest  Thom- 
son-Houston Electric  Company  was  introduced, 
and  by  this  evidence  it  appears  from  the  books 
of  both  these  companies  that  the  account  sued 
on  had  been  assigned  as  alleged  in  the  an- 
swer of  defendants.  If  it  be  conceded  that 
the  assignment  was  so  made,  then  the  ques- 
tion of  payment  of  the  account  became  imma- 
terial, although  it  is  not  disputed  that  pay- 
ment was  made  to  the  Northwest  Thomson- 
Houston  Electric  Ompany;  for,  if  the  ac- 
count had  been  assigned  as  alleged  in  the  an- 
swer, then  this  plaintiff  company,  which 
claims  the  account  was  assigned  to  It  in  18&4, 
long  after  its  assignor  had  parted  with  Its  ti- 
tle to  the  account,  acquired  no  title  thereto  by 


Its  alleged  assignment.      We  think  the  evi- 
dence set  up  In  the  answer  sufiicient  to  snp- 
port  the  verdict.   -We  think  the  only  material 
question  to  be  determined  at  the  trial  below 
was  as  to  whether  the  account  was  assigned, 
as  alleged  in  the  answer,  before  suit.    And  we 
see  no  error  in  the  action  of  the  court  In  con- 
I  fining  the  inquiry  of  the  Jury  to  that  one  is- 
i  sue  by  the  Instmction  given,  which  we  think 
I  was  correct,  aa  declaring  the  law  applicable  to 
'  the  facts  and  pleadings  In  the  case. 
I      We  cannot  close  this  opinion  without   no- 
I  tlclng  what  we  consider  a  reprehensible  ptac- 
I  tlce,  as  disclosed  by  the  record.     As  we  view 
I  the  case,  there  is  but  one  material  question 
!  presented  by  the  record.    That  we  have  treat- 
I  ed  above.     But  there  are  100  assignments  of 
error  contained  in  the  record.     We  are  uttw- 
I  ly  amazed  that  counsel  occupying  a  prominent 
and  enviable  place  In  the  ranks  of  the  profes- 
sion should  feel  called  upon  to  so  Incumber  a 
record   with   useless  and  immaterial    matter 
and  assignments.     It  is  a  profitless  labor  to 
them.      It  entails  labor  and   hardship   upon 
this  court,  that  can  find  no  reasonable  excuse, 
besides   entailing  unnecessary  expenae  upoo 
litigants.      This  practice  is  so  common  that 
we  feel  It  our  duty  to  thus  protest  against  it. 
Let  our  strictures  be  imderstood  as  applying 
to  this  practice  generally,  and  not  specially  ta 
the  record  and  counsel  in  this  case.     The 
judgment  and  order  appealed  from  are  af- 
firmed. 

HUNT  and  BUCK,  JJ.,  concur. 


(19  Mont.  1M> 

STATE  ex  leL  HARMON  v,  CON  BOW  et  aL 

(Supreme  Court  of  Montana.     Jan.  18,  1897.) 

Sales — Oelivert  and  Acceptaxck— Assiosiiksi 
OF  Rest— Assent  op  Dbbtor. 

1.  A  cashier,  personally  indebted  to  the  bank, 
at  the  request  of  a  director,  and  to  secure  his 
indebteduess,  executed  a  bill  of  sale  of  property 
in  another  town.  The  bill  of  sale  was  deposit- 
ed in  the  vault  by  the  cashier,  with  the  knowl- 
edge of  the  director,  and  a  clerk  notified  of  iti 
whereabouts.  No  other  officers  of  the  bank 
were  present,  or  cognizant  of  the  transaction. 
A  few  hours  later,  the  bank  clo'sed  its  doofs. 
insolvent.  Held,  that  there  was  a  delivery  and 
acceptance  of  the  property  as  security  suffioent 
to  pass  title  to  the  bank. 

2.  A  cashier,  to  secnre  his  indebtedness  to  tb» 
bank,  executed  a  bill  of  sale  of  a  building  a% 
uated  in  another  town,  and  occupied  by  a  teo- 
ant.  The  bill  of  sale  was  duly  delivered  to  and 
accepted  by  the  bank.  The  cashier  notified  the 
tenant  of  the  sale,  directing  him  to  pay  tbe 
rent  then  due  or  to  become  due  to  the  bank. 
Hclil,  that  the  order  to  pay  the  rent  to  the  bank 
was  an  assignment  sufficient  to  give  the  bank 
an  equitable  interest  in  the  fund  as  against  a 
subsequent  attachment,  without  an  express  as- 
sent to  the  transfer  by  the  debtor. 

Appeal  from  district  court.  Park  conntx: 
Frank  Henry,  Judge. 

Action  on  the  relation  of  Leo  C.  Harmon,  re- 
ceiver of  the  Stock  Growers'  National  Bank  at 
Miles  City,  Mont.,  against  John  M.  Conrow 
and  others,  upon  a  sheriff's  bond,  for  damaers 
for  a  wrongful  levy.    From  a  Jodsment  ua 
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a  verdict  directed  for  the  defendants,  plain- 
tiff appeals.     Reversed. 

Action  by  plaintiff,  as  receiver  of  an  In- 
solvent national  bank,  upon  a  sheriff's  bond, 
for  damages  for  the  unlawful  levy  upon  a 
frame  building,  alleged  to  be  plaintiff's  prop- 
erty, situate  upon  a  railroad  right  of  way. 
The  writ  was  Issued  In  the  case  of  W.  B.  Jor- 
dan, plaintiff,  vs.  E.  E.  Batchelor,  defendant. 
Defendants  admitted  the  attachment,  denied 
the  ownership  of  plaintiff,  and  pleaded  a  jus- 
tification by  virtue  of  the  writ  of  attachment 
heretofore  referred  to,  and  execution  and 
sale  under  process  In  said  suit  The  cause 
was  tried  before  a  Jury,  and  plalntiCFs  testi- 
mony was  Introduced.  On  defendants'  mo- 
tion the  court  instructed  the  Jury  to  return  a 
verdict  for  the  defendants  upon  some  one 
(although  It  does  not  appear  which)  of  the 
following  grounds:  "(1)  It  appears  from  the 
evidence  that  the  property  described  in  the 
complaint.  If  transferred  at  all,  was  trans- 
ferred to  the  Stock  Growers'  National  Bank 
as  security  for  an  Indebtedness,  the  amount 
and  extent  of  which  does  not  appear  from 
the  evidence;  neither  does  It  appear  from 
the  bin  of  sale,  marked  'PlalntltTs  Exhibit 
A,'  and  the  said  Exhibit  A  Is  not  executed 
with  the  formalities  governing  chattel  mort- 
gages required  by  law;  nor  was  there  any 
transfer  of  the  possession  of  the  property  to 
the  Stock  Growers'  National  Bank.  (2)  The 
evidence  falls  to  show  that  the  said  bill  of 
sale,  marked  'PlaintlfTs  Exhibit  A,'  was  ever 
received  or  accepted  by  the  Stock  Growers' 
National  Bank,  either  as  security  or  other- 
wise. (3)  The  evidence  falls  to  show  that 
the  Stock  Growers'  National  Bank,  or  any 
one  for  it,  ever  accepted  the  property  descrlli- 
ed  In  the  complaint,  either  as  security  or 
otherwise.  (4)  The  evidence  fails  to  show 
any  consideration  whatsoever  passing  from 
the  Stock  Growers'  National  Bank  to  Elmer 
E.  Batchelor  for  the  transfer  of  the  property 
described  In  the  complaint.  (5)  The  evidence 
fails  to  show  any  delivery  of  the  property 
described  In  the  complaint  to  the  Stock 
Growers'  National  Bank,  or  any  one  for  It. 
(6)  The  evidence  falls  to  show  any  accept- 
ance by  any  officer  of  the  Stock  Growers' 
National  Bank  prior  to  Its  Insolvency,  or  by 
any  one  having  authoilty  from  the  comptrol- 
ler of  currency."  Judgment  was  entered 
for  defendants.     Plaintiff  appeals. 

H.  0.  Loud  and  Campbell  &  Stark,  for  ap- 
pellant. Savage  &  Day  and  Strevell  &  Por- 
ter, for  respondents. 

HUNT,  J.  (after  stathig  the  facts).  The  well- 
established  doctrine  of  practice  tmder  the  for- 
mer Codes  of  this  state  was  that  on  a  motion 
for  a  nonsuit  everything  the  evidence  tended 
to  prove  was  assumed  to  be  true  on  appeal  to 
the  supreme  court.  Emerson  v.  Ditch  (3o.,  18 
Mont  247,  44  Pac.  909.  To  ascertain,  there- 
fore, whether  there  was  a  sale  and  delivery 
of  the  building,  we  must  look  Into  the  evl- 
47  P.-^l 


dence.  The  facts  are  as  follows:  On  July  29, 
1893,  the  Stock  Growers'  National  Bank  of 
Miles  City,  Mont,  became  insolvent,  and  in 
the  afternoon  of  that  day  closed  its  doors  to 
business.  As  there  were  numerous  persons 
who  owed  the  bank  considerable  money,  Mr. 
Middleton,  a  director  in  the  bank,  in  the  fore- 
noon of  July  29th,  advised  Batchelor,  the 
cashier,  that  It  was  desirable  to  obtain  se- 
curity upon  these  various  loans.  Batchelor 
himself  owed  the  bank  a  considerable  sum, 
and  In  the  forenoon.  In  accordance  with  Mld- 
dleton's  prior  suggestions,  executed  to  the 
Stock  Growers'  Nattonal  lUnk  a  bill  of  sale, 
reciting  that  In  consideration  of  one  dollar  he 
sold  and  assigned  unto  the  Stock  Growers' 
National  Bank  of  Miles  City  the  following  de- 
scribed property,  to  wit:  "One  one-story 
frame  building  situated  In  what  Is  known  as 
the  'right  of  way'  in  the  town  of  Red  Lodge, 
Park  county,  Montana;  said  bidldlug  being 
occupied  at  present  by  H.  J.  Armstrong  & 
Co."  There  were  also  included  In  the  bill  of 
sale  a  saddle  horse  In  the  possession  of  W.  W. 
Alderson  at  Muddy,  Mont.,  one  Victor  bicycle, 
and  one  set  of  bedroom  furniture.  The  bill  of 
sale  was  witnessed  by  Mr.  Middleton;  The 
bicycle  and  bedroom  furniture  were  left  by 
Batchelor  in  the  bank,  and  subsequently  pass- 
ed into  the  hands  of  the  receiver  for  the  bank's 
benefit.  Batchelor  was  the  only  officer  of  the 
bank  In  town  upon  the  day  of  the  failure,  and 
Mr.  Middleton  thinks  he  himself  was  probably 
the  only  director  In  town.  Mr.  Batchelor  was 
advised  by  Mr.  Middleton,  who  by  profession 
was  and  Is  a  lawyer.  When  the  bill  of  sale 
was  executed,  Batchelor  put  it  Into  the  vault 
of  the  bank  In  the  presence  of  Middleton. 
Batchelor  notified  the  bookkeeper  of  the  bank 
of  the  execution  of  the  bill  of  sale,  and  of  his 
having  deposited  the. same  inside  the  vault, 
and  told  the  bookkeeper  to  biform  whoever 
came  to  take  charge  of  the  bank  that  he  had 
given  a  blU  of  sale,  and  placed  It  In  the  safe 
of  the  vault.  The  building  described  In  the 
bill  of  sale  was  occupied  by  the  firm  of  drug- 
gists of  H.  J.  Armstrong  &  0>.,  at  Red  Lodge, 
Mont.,  under  a  written  lease  made  February 
14,  1893,  between  Batchelor  and  Armstrong 
&  Co.,  mnnlng  for  two  years  from  February 
14,  1893.  Upon  August  8,  1893,-10  days  aft- 
er the  failure,  but  before  the  levy  of  attach- 
ment in  the  suit  of  Jordan  vs.  Batchelor,— 
Batchelor  notified  Armstrong  Sc  Co.  In  writ- 
ing that  he  had  given  to  the  Stock  Growers' 
National  Bank  a  bUI  of  sale  for  the  drtig-store 
building,  and  directed  said  firm  to  pay  rent 
then  due,  or  to  be  due  in  future,  to  the  par- 
ties in  charge  of  the  Imnk.  When  the  sheriff 
levied  upon  the  property,  the  person  in  charge 
of  the  business  of  Armstrong  &  Co.  at  Red 
Lodge  told  him  that  Armstrong  &  Co.  had  re- 
ceived Batchelor's  order  notifying  them  of  the 
sale  of  the  building  to  the  bank.  In  answer 
to  the  notice  of  garnishment  served  by  the 
sheriff,  Armstrong  &  Co.  stated  that  they  had 
In  their  possession  the  sum  of  $50  due  Batche- 
lor for  rent  to  date.     The  sheriff  put  one  of 
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the  flrm  of  Armstrong  &  Co.  In  charge  as 
keeper  when  he  levied  the  execution,  and  ad- 
vised him  that  he  must  pay  the  roit  to  the 
sheriff.  The  member  of  the  Ann  told  the  sher- 
iff that  he  did  not  care  to  whom  he  had  to  pay 
the  rent,  as  he  would  just  as  soon  pay  It  to 
the  sheriff  as  to  the  Stock  Growers'  National 
Bank. 

It  seetns  to  ns  quite  clear  that  the  tenden- 
cy of  this  eyldence  was  to  prove  a  sale  and 
delivery  of  the  building  to  the  bank,  and  a 
valid  acceptance  thereof  by  its  officers. 
Batchelor,  an  officer  and  debtor  of  the  bank, 
which  was  to  close  Its  doors  in  a  few  hours, 
to  obedience  to  the  request  of  the  only  then 
present  director  of  the  bank,  to  protect  the 
Institution  executed  a  bill  of  sale  of  certain 
property  including  a  building  several  hun- 
dred miles  away,  in  the  possession  of  a  ten- 
ant under  a  written  lease.  The  considera- 
tion for  this  transfer  was  Batchelor's  debt  to 
the  bank.  There  being  no  official  of  the 
bank  present  other  than  the  director,  upon 
whose  advice  Batchelor  acted,  Batchelor,  In 
the  director's  presence,  put  the  bill  of  sale 
In  the  vault,  also  telling  a  clerk  of  his  ac- 
tion, and  of  the  whereabouts  of  the  bill  of 
sale.  "I  did  nothing,"  testified  the  director, 
"at  that  time,  after  the  execution  of  the  bill 
of  sale,  except  to  witness  it,  and  see  it  was 
put  in  the  vault"  The  circumstances  were 
peculiar.  It  is  conceded  that  there  is  no 
element  of  Intentional  fraud  in  the  case. 
The  property  was  incapable  of  physical  tra- 
dition, and  lawfully  in  possessrion  of  a  ten- 
ant. The  bill  of  sale  was  executed  and  de- 
posited where  other  valuable  papers  of  the 
bank  were  naturally  kept;  all  at  the  sugges- 
ticMi  of  a  director,  who  seems  to  have  acted 
for  the  bank  with  a  measure  of  authority 
which  was  recognized  by  Batchelor.  These 
acts  by  the  director  and  Batchelor,  together 
with  the  latter's  subsequent  act  of  advising 
the  tenants  of  the  sale  to  the  bhnk,  consti- 
tuted a  delivery  and  acceptance,  valid 
against  creditors  under  the  statute.  CkJmp. 
St  1887,  §  226.  The  respondents'  argument 
that  the  acts  of  the  seller  cannot  alone  con- 
stitute a  delivery  is  not  applicable,  because 
the  evidence  warrants  the  assumption  by  us, 
on  the  motion  for  a  nonsuit,  that  the  ven- 
dee, the  bank,  did,  by  Its  director,  as  fully 
as  it  possibly  could  at  the  time,  accept  the 
building.  To  hold  otherwise  would  lead  to 
the  proposition  that,  if  a  bank  is  failtag,  and 
the  only  officer  In  charge  Is  personally  one  of 
Its  debtors,  that  officer  cannot  personally 
execute  a  bill  of  sale  of  a  leased  building  to 
the  bank  In  good  faith  to  protect  It,  and 
the  bank  cannot  accept  the  same  through 
the  only  other  officer  present  a  director.  We 
cannot  assent  to  this  where  the  circumstan- 
ces show  an  honest  purpose  to  transfer  the 
property,  and  where  the  receiver  subsequent- 
ly ratifies  the  director's  acceptance.  As  we 
view  it  the  delivery  was  sufficient  on  the 
ground  that  no  other  delivery  was  practica- 
ble under  the  circumstances,  and  that  the 


acts  performed  were  Intended  as  a  delivery 
of  the  house  and  an  assignment  of  rents  un- 
der the  lease  thereof.     Tuttle  v.  Bank,  19 
Mont  11,  47  Pac.  203;   Thomas  v.  Hffibouse, 
17  Iowa,  71;    Tied.  Sales,  {  106.     Respond- 
ents say  that  the  assignment  of  the  lease 
and  rentals  was  not  complete  until  accepted 
by  the  assignee,  or  acted  upon  by  the  debtor: 
and  that  a  mere  direction  by  the  creditor  to 
bis  debtor  to  pay  the  debt  to  a  third  person, 
without  the  latter's  knowledge  or  assent  Is 
not  sufficient  to  defeat  a  garnishment    Bat 
the  evidence.  Is  that  the  notice  of  sale  to  the 
tenants,  and  the  order  to  pay  rentals,  was 
received  by  the  tenants  bef(H«  the  attach- 
ment was  levied  by  the  sheriff.    As  tenants, 
Armstrong   &   Co.    were   indifferent   to  the 
complications   arising   by   claimants   to   the 
rentals  or  bolldiug,  and  so  expressed  them- 
selves to  the  sheriff,  who  ordered  them  to 
pay  the  rent  to  him.    They  explained  their 
position— and  the  evidence  of  their  explana- 
tion was  not  objected  to— to  the  sheriff,  and 
evidently  did  not  mean  to  deliberately  ac- 
knowledge themselves  as  holding  any  prc^ 
erty  or    money    belonging    to    Batchelor  as 
against  the  bank.    In  this  respect  the  case  la 
to  be  distinguished-  from  Bank  v.  Barnes,  18 
Mont  335,  45  Pac.  218.    The  case  Is,  there- 
fore, not  within  the  rule  of  decision  as  an- 
nounced by  Wap.   Attachm.  {  416,  and  other 
books  cited  by  respondent,  where  there  was 
an  absence  of  any  notice  or  acceptance  of  or 
assent  to  an  agreement  whereby  the  debtor. 
Instead  of  paying  the  debt  to  the  creditor, 
agrees  to  pay  It  to  a  third  person.    The  facts 
at  bar  rather  bring  our  decision   upon  this 
point  within  the  rule  of  Bank  v.  Barnes,  18 
Mont  335,  45  Pac.  218,  where  It  was  laid 
down  that  an  order  to  pay  to  a  creditor  mon- 
ey due  or  to  become  due  creates  an  equitable 
Interest  in  the  fund  in  favor  of  the  assignee, 
and  that  It  is  not  necessary  that  the  debtor 
upon  whom  the  order  is  drawn  should  as- 
sent to  the  transfer.    Batchelor  havias  part- 
ed with  his  Interest  In  the  property   bef<we 
attachment  and  garnishment  and   notice  of 
such  sale  having  been  brought  home  to  the 
officer  before  seizure,  the  rights  of  the  bank 
are  paramount  to  those  acquired  under  the 
process.     Drake,  Attachm.  g  223.     This  dis- 
cussion disposes  of  the  points  relied  on  by 
respondents,  and  leads  to  the  concluslom  that 
the  court  ought  not  to  have  directed  a  verdict 
for  the  defendants.    Judgment  reverse*!. 


PEMBERTON,  a  J.,  and  BUCK,  J., 
cur. 


(19  Moot.  Ust 
STEBBINS  V.  MORRIS. 
(Supreme  Court  of  Montana.     Jan.  2S(,    189'«.> 
Husband  asd  Wife— Aokeembnt  for  Bbs^ajlatiox 
— Valioitt. 
1.  While  an  agreement  between  hus'ba.nd  and 
wife  for  immediate  separation,  immediately  tci- 
lowed  by  separation,  is  not  void  at  common  lav. 
the  relations  between  them  at  the   time   at  U 
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entered  into  mast  be  of  snch  a  character  as  to 
render  the  separation  reasonably  necessary  for 
the  health  or  happiness  of  one  or  the  other; 
and  that  there  was  a  moving  cause  for  it  in  ad- 
dition to  the  mere  volition  of  the  parties  must  be 
shown  by  the  complaint  in  an  action  to  enforce 
provisions  therein  for  division  of  property. 

2.  An  agreement  for  separation,  if  in  contem- 
plation of  and  to  facilitate  a  divorce,  is  void; 
but  its  being  merely  incidental  to  a  divorce  ob- 
tained without  collusion  does  not  vitiate  it. 

8.  A  provision  in  a  separation  agreement  for 
division  of  the  property  is  not  void  because  the 
provisions  for  the  division  cannot  be  folly  exe- 
cuted at  the  date  of  the  agreement. 

4.  Intervention  of  a  trustee  is  not  necessary 
to  validity  of  an  agreement  for  separation. 

Appeal  from  district  court.  Park  county;  F 
fC  Armstrong,  Judge. 

Action  by  Ellen  M.  Stebblns  against  Robert 
O.  Morris.  Demturer  to  the  complaint  was 
sustained,  and  plaintiff  appeals.    Affirmed. 

In  ber  complaint  the  plaintiff  alleges  "that 
on  the  20tb  day  of  June,  1885,  for  the  pur- 
pose and  object  of  settling  and  adjusting  the 
Interest  and  right  of  herself  and  husband  In 
and  to  certain  property,  and  for  the  purpose 
of  providing  for  the  future  support  and  main- 
tenance of  the  plaintiff  by  the  said  defendant, 
and  as  evidence  of  their  determination  and 
agreement  not  to  live  together  as  man  and 
wife  any  longer,  the  said  parties  made  and  en- 
tered Into  a  contract  In  writing  and  articles  of 
separation,  a  copy  of  which  Is  hereto  attached, 
marked  'Exhibit  A.' "     Further  on  It  Is  alleg- 
ed that  the  defendant,  although  often  request- 
ed, has  failed  and  refused  to  pay.  over  to  the 
plaintiff  any  of  the  proceeds  derived  from  the 
sale  of  the  product  of  the  oil  wells  mentioned 
in  the  agreement,  but  has  converted  the  same 
to  his  own  use.     Oontinuing,  she  avers  "that 
since  the  said  20th  day  of  June,  1885,  and 
since  the  making  of  said  contract,  this  plain- 
tiff, In  an  action  commenced  by  herself  against 
this  defendant  In  the  district  court  of   the 
First   district  of   the   territory   of   Montana, 
holding  terms  at  Bozeman,  Montana,  obtained 
a  decree  of  divorce  dissolving  the  bonds  of 
matrimony  heretofore  existing  between  them; 
that  this  plaintiff,   relying  upon  the  terms 
and  provisions  of  said  contract  so  made  and 
entered  into  by  and  between  them  relative  to 
their  said  property  so  acquired  and  owned  by 
them  as  aforesaid,  did  not  make  any  demand 
or  claim  for  any  adjustment  or  decree  as  to 
their  said  property  or  right  therein,  but  re- 
lied upon  said  contract,  and  believed  that  the 
defendant  would  carry  the  same  out"     Ex- 
liibit  A  reads  as  follows:     "This  article  and 
deed  of  separation,  made  and  entered  Into  the 
20tb    day   of  June,    1885,   by   and    between 
Robert  O.  Morris,  husband,  of  Gallatin  coun- 
ty, and  Montana  territory,  party  of  the  first 
part,  and  Ellen  M.  Morris,  wife,  of  the  said 
county  and  territory,  party  of  the  second  part, 
-vvltnesseth:     That  for  and  In  consideration  of 
tbe  sum  of  one  hundred  dollars  In  hand  paid 
toy  the  said  party  of  the  first  part  to  the  said 
party  of  the  secoud  part,  and  other  and  di- 
■vers    considerations    hereinafter    mentioned, 
Im&ve  by  these  presents  agreed,  and  by  these 


presents  do  agree,  for  the  rest  of  their  natural 
lives  to  live  separate  and  apart  from  each  oth- 
er, and  to  renounce  and  sturender  each  to  the 
other  all  of  tbeh:  marital  rights;  and  it  is 
agreed  and  understood  that  the  said  first  party 
Is  to  pay  to  the  said  second  party  the  sum  of 
one  hundred  dollars  on  the  20th  day  of  Octo- 
ber, 1885,  and  the  further  sum  of  two  hundred 
dollars  on  the  20th  day  of  Match,  1886;  and  it 
is  further  agreed  and  imderstood  by  the  pax- 
ties  hereto  that  the  party  of  the  first  part,  or 
his  agent,  J.  Li.  Morris,  of  McKean  county, 
Pennsylvania,  or  any  other  agent  the  said 
first  party  may  select  to  act  for  hhn,  shall  pay 
to  the  said  second  party  the  one-half  of  the 
net  proceeds  arising  from  the  sale  of  oil  on 
what  Is  known  as  the  'Morris  Homestead,'  In 
Bradford  township,  McKean  cotmty,  Penn- 
sylvania, to  the  extent  of  the  Interest  now 
owned  by  the  said  Robert  O.  Morris  in  the  of 
wells  upon  said  land.  The  one-half  of  all 
proceeds  due  the  said  first  party  arising  from 
the  sale  of  oil  as  aforesaid  to  be  paid  to  the 
said  second  party,  her  agent  or  attorney, 
monthly  after  ^d  imn^edlately  upon  the  sale 
of  oil  being  made  and  as  long  as  oil  Is  pro 
dnced  upon  said  tract  of  land.  And  It  Is  fur 
ther  provided  that  the  said  first  party  shall 
have  and  make  no  claim  for  the  s^^lces  of 
the  party  of  the  second  part,  and  shall  not  be 
liable  for  her  support  and  maintenance,  or  for 
any  debts  hereinafter  contracted  by  her.  That 
the  said  party  of  the  second  part  agrees  to  re- 
lease, and  does  'hereby  release,  all  claims  of 
dower  or  other  demands  against  the  personal 
or  real  estate  of  the  said  party  of  the  first 
part  In  witness  whereof  the  said  partie;: 
have  hereinafter  set  their  hands  and  seal.* 
the  day  and  year  first  above  written.  Robert 
O.  Morris.  [Seal.]  Mrs.  Ellen  M.  Morris 
[Seal.]"  (Duly  verified  and  acknowledged.) 
The  prayer  Is  for  an  accounting,  and  for  the 
enforcement  of  the  terras  of  the  agreement 
Defendant  filed  a  general  demurrer.  This  the 
court  sustained,  and,  upon  the  plahitlfTs  abid- 
ing by  her  complaint,  judgment  was  rendered 
against  her.  She  appeals  from  this  judg- 
ment 

Smith  &  Wilson  and  H.  J,  Miller,  for  appel 
lant    Campbell  &  Start,  for  respondent 

BUCK,  J.  (after  statlpg  the  facts).  The 
main  question  discussed  In  the  briefs  mi  file 
In  this  case  is  whether  or  not  the  contract 
set  forth  in  plaintifTs  complaint  Is  void  a* 
against  public  policy.  Under  the  Montana 
Codes  which  took  effect  in  1895  (sections  215, 
21C,  Civ.  Code),  an  agreement  for  an  Imme- 
diate separation  between  a  husband  and 
wife  Is  expressly  allowed,  and  their  mutual 
consent  is  declared  to  be  a  sulBcIent  consid- 
eration. The  present  controversy  arose, 
however,  even  prior  to  the  enactment  In  1887 
of  what  Is  generally  known  as  the  "Married 
Woman's  EmanelpaticHi  Act"  This  necessi- 
tates a  consideration  of  the  question  with 
reference  to  the  common-law  status  of  a 


Digitized  by 


Google 


644 


47  PACIFIO  BBPORTBB. 


(Uont 


married  woman,  as  this  was  substantially 
tbe  legal  status  of  the  plaintiff  when  she  en- 
tered into  the  agreement  Agreements  (or 
separation  have  been  a  fruitful  source  of 
litigation.  Xo  an  Investigator  of  tbe  many 
decisions  on  the  subject,  both  in  the  United 
States  and  England,  It  is  apparent  that  a 
majority  of  the  later  judges.  In  sustaining 
such  agreements,  have  acted  reluctantly, 
with  a  latent  suspicion  In  their  own  minds 
of  the  legal  logic  of  their  conclusions.  They 
seem  to  have  yielded  to  precedent  with  a 
disagreeable  consciousness  that  what  they 
declare  to  be  the  law  is  such  rather  as  a  re- 
sult of  judicial  legislation  than  anything 
else.  Chancellor  "Walworth,  In  Carson  v.' 
Murray,  3  Paige,  500,  says:  "It  may  well  be 
doubted  whether  public  policy  does  not  for- 
bid any  agreement  for  a  separation  between 
husband  and  wife,  except  under  the  sanction 
of  a  court  of  justice;  and  whether  it  does 
not  also  require  that  such  agreements 
should  be  limited  to  those  cases  where,  by 
the  previous  misconduct  of  one  of  the  par- 
ties, the  other  is  entitled  to  have  the  mar- 
riage contract  dissolved,  either  wholly  or 
partially,  by  a  decree  of  the  competent  tri- 
bunal." And  then,  after  commenting  on  the 
protests  of  Lord  Eldon  against  the  doctrine 
of  sustaining  such  agreements,  expressed  In 
St..  John  V.  St.  John,  11  Ves.  p.  526,  and 
Westmeath  v.  Westmeath,  Jac.  126,  the 
chancellor  proceeds:  "It  has,  however,  long 
since  become  the  settled  law  in  England  that 
a  valid  agreement  for  an  immediate  sepa- 
ration between  a  husband  and  wife,  and  for 
a  separate  allowance  for  her  support,  may 
be  made  through  the  medium  of  a  trustee. 
And,  as  many  of  the  decisions  which  have 
gone  to  the  greatest  length  on  this  subject 
tooli  place  previous  to  the  Revolution,  Uiey 
have  been  recognized  here  as  settling  the 
law  in  the  state  to' the  same  extent."  .In 
somewhat  the  same  manner  the  supreme 
court  of  the  United  States,  In  Walker  v. 
Walker,  9  Wall.  750,  expresses  Its  adherence 
to  the  doctrine.  In  that  case  the  court  said: 
"It  is  contended  that  deeds  of  separation  be- 
tween husband  and  wife  cannot  be  upheld, 
because  it  Is  against  public  policy  to  allow 
parties  sustaining  that  relation  to  vary  their 
duties  and  responsibilities  by  entering  into 
an  agreement  which  contemplates  a  partial 
dissolution  of  the  marriage  contract.  If  the 
question  were  before  us,  unaffected  by  de- 
cision, it  would  present  diflacultles,  for  it 
cannot  be  doubted  that  there  are  some  se- 
rious objections  to  voluntary  separations  be- 
tween married  persons.  But  contracts  of 
this  nature  for  the  separate  maintenance  of 
the  wife,  through  the  intervention  of  a  trus- 
tee, have  received  the  sanction  of  the  courts 
In  England  and  in  this  country  for  so  long  a 
period  of  time  that  the  law  on  the  subject 
must  be  considered  as  settled."  See,  also, 
Schouler,  Dom.  Rel.  5  215  et  seq.;  Bish. 
Mar.,  Dlv.  &  Sep.  §  1203  et  seq.  The  reason 
for  this  doubt  and  reluctance  on  the  part  of 


these  judges  is  due  to  tbe  fact  that  the  pub- 
lic Is  dh-ectly  Interested  In  the  inviolability 
of  the  marriage  contract,  and  that  the  pow- 
er to  sever  the  tie  Is  vested  in  the  courts 
alone.    It  also  results  from  the  general  doc- 
trine that  at  common  law  a  married  woman 
had    no    contractual    capacity.     Legard   v. 
Johnson,  3  Ves.  Jr.  352.    Certainly,  when  con- 
fronted by  these  rules  of  law,  the  doctrine 
that  a  contract  entered  Into  by  a  married 
woman  and  her  husband  for  separation  is  en- 
forceable without  enabling  statutes,  trench- 
es strongly  on  judicial  legislation.    Tbe  later 
English  courts  have  gone  much   further  in 
this   direction   than   most  of   the  American 
courts.     In  commenting  upon  the  language 
used  in  his  decision  on  this  question  by  an 
EngUsh  judge,  Mr.  Bishop,  In  his  work  on 
Marriage,   Divorce  and   Separation    (section 
1263,  volume  1),  indulges  in  the  following 
somewhat  too  vigorous  criticism:    "In  the 
United  States  public  opinion  changes  law  as 
often  as  It  does  In  England,  but  with  us  leg- 
islation ratifies  the  change;    and,  until  the 
ratification  In  this  form  transpires,   the  ju- 
diciary is  compelled,  however  much  against 
its  will,  to  remain  quiescent."    But  a  more 
elaborate  discussion  of  the  arguments  for 
and  against  the  doctrine  would  be  of  Interest 
only  to  the  curious  student.    However  logical 
and  sound  the  reasoning  that  has  been  and 
may  be  urged  cohtra,  by  force  of  precedents 
it  is  firmly  imbedded  In  the  common  law  as 
Interpreted  -by  many  of  the  best  courts  in 
the  United  States.     See  cases  supra;    also 
Bettle  V.  Wilson,  14  Ohio,.  257;    Garbnt  v. 
Bowling,  81  Mo.  214;    Randall   v.   Randall. 
37  Mich.  563;  Blaker  v.  Cooper,  7  Serg.  &.  R. 
502;  Wells  v.  Stout,  9  Cal.  480;  Clark  v.  Fofr 
dick  (N.  Y.  App.)  22  N.  B.  1111;    Rains  v. 
Wheeler,  76  Tex.  390,  13  S.  W.  324,  and  nu- 
merous other  authorities.    We  are  compelled 
to  accept  the  general  doctrine  of  these  cases. 
But  we  are  of  the  opinion  that  It  Is  clearly 
subject  to  these  Kmitations.    An  agreement 
for  a  separation  which  is  to  take  place  fa 
the  future  Is  void  as  against  public  policy. 
So,  too,  after  such  an  agreement  is  entered 
into,  its  terms  must  be  Immediately  compiled 
with  on  peril  of  nullity.    And  at  the  time  of 
the  making  of  such  an  agreement  the  rela- 
tions between  the  husband  and  wife  must  be 
of  such  a  character  as  to  render  the   sepa- 
ration a  matter  of  reasonable  necessity  for 
the  health  or  happiness  of  the  one  of  the 
other.    There  must  be  a  moving  cause  for  It 
in  addition  to  the  mere  mutual  volition  of  the 
parties.    If  it  is  tbe  outcome  of  mutual  ca- 
price only,  or  a  reckless  disregard  of  tlie  ob- 
ligation of  the  marriage  tie,  then  tbe  courts 
will  not  enforce  it    In  almost  all  the  cases 
that  we  have  investigated,  either  from   tbe 
recitals  In  the  agreement  for  separation   it- 
self  or  from   extrinsic  evidence   offered    In 
connection  therewith,  the  court  has  tiad  tte- 
fore  It  an  unhappy  condition  of  marital  rela- 
tions as  a  moving  cause  for   the    oontract. 
Judges    have    carefully    dlscriniiuated     be- 
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tween  agreements  for  separation,  btitgrowths 
of  domestic  sorrow,  entered  Into  for  the  pur- 
pose of  avoiding  public  scandal  or  notoriety, 
and  tbose  which  have  resulted  from  a  wan- 
ton or  reckless  disregard  of  one  of  the  high- 
est obligations  of  Itfe,— the  duty  which  the 
husband  and  wife  tnutnally  owe  to  each  oth- 
er and  to  the  public  at  large.  In  this  view  of 
the  law,  an  agreement  tor  separation  of  the 
latter  kind  would  be  a  mere  usurpation  uf 
the  power  conferred  upon  the  courts  alone 
to  adjust  marital  dissensions  in  decrees  of 
divorce. 

Tested,  then,  by  these  rules,  what  does  this 
complaint  showY    Merely  that  the  plaintiff 
and  defendant  agreed  to  separate,  and  di- 
vide the  property  which  they  had  hitherto 
enjoyed  together.    No  intimation  is  contain- 
ed In  the  complaint  that  there  was  any  ne- 
cessity or  moving  cause  for  the  separation 
other  than  mere  caprice  or  purely  voluntary 
consent.    There  is  no  allegation  under  which 
any  other  evidence  in  respect  to  it  could  be 
presented  to  the  court.    The  demurrer  was 
properly  sustained.     Had  the  complaint  prop- 
erly set  forth  any  urgency  or  reasonable  ne- 
cessity for  the  agreement,  then,  no  doubt,  a 
cause  of   action  would  have   been   stated. 
Had  it  properly  averred  that  the  plaintiff 
bad  been  imposed  upon  or  defrauded  by  her 
husband  in  respect  to  this  agreement,  such 
averments  would  no  doubt  have  altered  the 
pbase  of  the  situation,  and  entitled  the  plain- 
tiff  to  the  relief  demanded.    But  no  such  al- 
legations appear.    The  complaint,  too,  while 
not  perhaps  directly  susceptible  of  the  infer- 
ence,—from  the  ambiguous  manner  in  which 
It  refers  to  a  subsequent  divorce  obtained 
by  the  plaintiff,— might  very  readily  have  en- 
gendered a  suspicion,  in  the  mind  of  the  dis- 
trict judge  that  the  agreement  had  been  en- 
tered into  In  contemplation  of  the  divorce. 
In  fact,  from  his  written  opinion,  now  before 
ns,  it  appears  that  he  did  entertain  such  a 
suspicion.    Moreover,  counsel  for  respond- 
ent assert  in  their  brief  (and  the  statement 
1b  uncontroverted  by  the  counsel  for  appel- 
lant) that  the  divorce  was  obtained  on  the 
same  day  that  the  agreement  was  entered 
"Into.    If  this  is  a  correct  statement,  there 
is  no  impropriety  in  our  citing  another  line 
of  authorities,  which,  while  generally  illus- 
txatlve  of  the  principles  of  law  governing 
agreements  for  separation  we  have  been  dis- 
cussing, may  also  particularly  apply  and  set- 
tle this  controversy.    It  is  a  general  and  uni- 
form rule  ihat  any  agreement  entered  into 
t>etweeu  husband  and  wife  with  a  view  to 
facilitating  the  dissolution  of  their  marriage 
contract  is  void.     See  Phillips  v.  Thorp,  10 
Or.  4&4;  Speck  v.  Dausnmn,  7  Mo.  App.  16D; 
Crows   V.  Cross,  58  N.  H.  373;   Kilborn   v. 
JFleld,   78  Pa.  St.  194.     If,  then,  the  agree- 
ment relied  upon  in  this  case  was  entered 
into  between  the  parties  in  contemplation  of 
and   for  the  purpose  of  facilitating  the  di- 
vorce obtained  by  the  wife,  it  should  be  held 
■voUl,  as  collusive.    If,  however,  it  can  be 


established  that  It  was  entered  Into  without 
any  collusive  intent,  and  as  merely  inci- 
dental to  a  decree  ot  divorce  obtained  with- 
out collusion,  the  plaintiff's  right  to  recov- 
er would  assume  a  different  aspect  See 
Schmieding  v.  Doellner,  10  Mo.  App.  373; 
Storey  v.  Storey,  123  111.  608,  18  N.  K.  329. 

Respondent's  counsel  claim  that  this  agree- 
ment is  executory  in  character,  and  for  this 
reason  not  enforceable;  but  we  do  not  ap- 
prove the  attempted  distinction.  Nor  do  we 
agree  with  their  contention  that  the  agree- 
ment is  void  because  there  was  no  interven- 
tion of  a  trustee.  Many  of  the  courts  have 
clung  to  the  old  doctrine  that  the  interven 
tion  of  a  trustee  is  essential  to  the  validity 
of  an  agreement  for  a  sepai-ation,  but  we  are 
of  opinion  that  the  more  correct  and  modern 
rule  is  that  no  such  intervention  is  neces- 
sary. See  Boone  v.  Chiles,  10  Pet.  255;  1 
Beach,  Mod.  Eq.  Jur.  §  108.  The  Judgment 
Is  affirmed,  with  costs,  but  it  is  ordered  that 
the  cause  be  remanded,  with  directions  to 
the  lower  court  to  grant  leave  to  the  phiin- 
tiff  to  amend  her  complaint  within  a  reason- 
able time,  if,  bringing  herself  within  the  tests 
of  the  law  as  herein  stated,  she  has  a  cause  of 
action; 

PEMBBRTON,  C.  J.,  and  HUNT,  J.,  con- 
cur. 


(19  Mont.  12S) 

RICHARDS  et  aU  v.  LEWISOHN  et  al. 

(Supreme  Court  of  Montana.    Jan.  25,  1897.) 

Mechanics'  Liens  —  Service  bt  Publication  — 

SurFiciENCY  OP  Statement— Name  or  Owner. 

1.  Under  Comp.  St.  1887,  div.  5,  §  1383,  re- 
lating to  mechanics'  liens,  a  personal  judgment 
cannot  be  rendered  against  a  defendant  who 
has  been  served  by  publication  only,  and  has 
not  appeared. 

2.  Under  Comp.  St.  1887,  div.  5,  §  1373,  pro- 
viding that,  on  the  filing  of  a  mechanic's  lien, 
the  recorder  shall  make  an  abstract  of  the  lien 
account,  showing  the  name  of  the  person 
against  whose  property  the  lien  is  filed,  etc.,  au 
account  of  lien  stating  tliat  the  amount  due  is 
claimed  "from  L.  (.whose  Christian  name  is  un- 
known)," and  that  the  work  was  done  "at  the 
special  instance  and  request  of  L.  (whose  Chris- 
tian name  is  unknown)  the  owner  of  said  build- 
ing and  ground,"  etc.,  are  sufficient  to  support 
a  mechanic's  lien  on  property  belonging  to  L. 
Bros. 

Appeal  from  dl.strlct  court.  Silver  Bow  coun- 
ty;  William  O.  Speer,  Judge. 

Action  by  Theodore  Richards  and  Patrick 
Culkin,  co-partners  as  Richards  &  Culkln, 
against  Lewisohn  Bros.,  to  enforce  a  me- 
chanic's Hen.  There  was  judgment  for  plain- 
tiffs, and  defendants  appeal.    Modified. 

Foreclosure  of  mechanic's  lien.  Plaintiffs, 
as  co-partners,  allege,  among  other  things, 
that  defendants  Lewisohn  Bros.,  a  firm  com- 
posed of  persons  unknown  to  the  plaintiffs, 
are  the  owners  and  reputed  owners  of  the 
property  upon  which  the  plaintiffs,  as  plaster- 
ers, performed  certain  worii;  that,  to  secure 
and  perfect  their  lien  upon  the  building  and 
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lands,  they  filed  their  claim,  duly  verified, 
and  made  part  of  the  complaint.  The  ex- 
hibits attached  to  the  complaint  were  marli- 
ed  "A"  and  "B."    Exhibit  A.reads  as  follows: 

Butte  City,  Montana,  Dec.  26,  1892. 
Lewisohn  (whose  Christian  name  is  unlinown) 
to  Theodore  Richards  aud  Patrick  Cullsin,  Dr. 
To  2,497  yards  lathing,  at  4  cts.  per 

yard  $9988 

To  187  yards  lathing,  at  8  cts  per  yard  14  96 
To  lath  patching 4  00 

Total  amount  due $118  84 

Exhibit  B,  after  reciting  that  the  woric  was 
done  as  set  forth  in  the  preceding  itemized 
statement,  continued,  "that  said  lathing,  and 
the  whole  thereof,  was  done  at  the  special 
instance  and  request  of  Lewisohn  (whose 
Christian  name  is  to  us  unlcuown),  the  owner 
of  said  building  and  ground  on  which  same 
is  situated,  and  the  person  for  whose  im- 
mediate use  and  benefit  the  said  lathing  was 
done,"  etc.  Both  plaintiffs  verified  the  notice 
of  lien  and  statement  of  account.  Summons 
was  served  by  publication  upon  the  defend- 
ants, who  failed  to  appear.  Judgment  was 
entered  against  them  for  the  amount  of  the 
lien  and  costs,  and  It  was  decreed  that  the 
"premises  involved  be  sold  to  satisfy  the  judg- 
ment. Defendants  appeal  from  the  judg- 
ment. 

C.  R.  Ivoonard,  for  appellants.  Paschal  & 
Darrow,  for  respondents. 

HUNT,  J.  (after  stating  the  facts).  The 
appellants  asK  a  reversal  of  this  case  upon 
the  single  ground  that  the  complaint  docs  not 
support  the  judgment.  This  question  is  prop- 
erly raised  on  apjjcal  from  the  judgment 
alone.  Foster  v.  Wilson,  5  Mont.  53,  2  Pac. 
310;  City  of  Helena  v.  Brule,  15  Mont.  420, 
39  Pac.  45C,  852;  Tracy  v.  Harmon,  17  Mont. 
465,  43  Pac.  500. 

Appellants  first  object  to  the  judgment 
Itself.  The  judgment  was  that  plaintiffs  have 
and  recover  of  the  said  defendants  the  sum 
o>f  $140.60,  the  amount  of  the  lien  and  debt, 
together  with  costs,  due  from  defendants  to 
plaintiffs.  It  was  also  further  ordered,  ad- 
judged, and  decreed  that,  all  and  singular, 
the  premises  mentioned  in  the  complaint  be 
sold,  or  so  much  thereof  as  might  be  suffi- 
cient to  raise  the  amount  due  the  plaintiffs 
upon  said  judgment,  interest,  and  costs,  and 
that  the  slieriff  sell  the  same  in  manner  pro- 
vided by  law.  Inasmuch  as  it  appears  that 
service  was  had  by  publication,  this  judg- 
ment, if  otherwise  valid,  is  supported  by  the 
complaint  only  so  far  as  it  awards  to  plain- 
tiffs a  i-ecovery  of  tlie  amount  of  the  indebt- 
edness found  to  be  due,  and  costs,  to  be  levieil 
out  of  the  property  cliarged  with  the  lien 
thereof,  and  described  in  tlie  judgment. 
Comp.  St.  18S7,  div.  5,  §  1383.  No  personal 
judgment  could  be  rendered  in  this  state 
against  the  owners  of  the  realty  in  a  suit  to 
foreclose  a  mechanic's  lien,  wliere  the  serv- 
ice was  by  publication.    PhiL  Mcch.  Liens,  § 


307.  If,  therefore,  the  judgment  is  otherwise 
supijorted  by  the  complaint,  it  can,  in  this 
respect,  be  modified  so  that  the  plaintiffs 
may  be  granted  that  remedy  which  the  stat- 
utes above  cited  grant,  and  that  alone. 

But  the  appellants  further  contend  that  no 
judgment  at  all  can  stand  in  the  case,  because 
the  lien  does  not  connect  Lewisohn  Bros, 
with  the  ownership  of  the  property,  or  with 
the  work  alleged  to  have  been  performed. 
The  argument  of  counsel  is  that  because  the 
lien  shows  that  the  work:  was  performed  by 
plaintiffs  for  Lewisohn,  whose  Christian  name 
was  unknown,  the  lien  paper  itself  disproves 
the  allegations  of  the  complaint  that  defend- 
ants Lewisohn  Bros.,  a  firm  of  persons  un- 
knovra  to  plaintiffs,  are  the  owners  and  re- 
puted owners  of  the  lots  of  ground.  Tested 
by  the  familiar  general  principle  that  me- 
chanics' liens  are  of  an  entirely  statutory 
and  extraordinary  nature,  and  that  a  person 
who  strictly  pursues  the  statute  must  be 
granted  his  remedy,  if  justly  entitled  thereto, 
we  think  plaintiffs  properly  recovered  in  this 
case. 

We  are  not  called  upon  to  positively  de- 
cide whether,  under  section  1371,  Comp.  Laws 
1887,  or  the  amendments  thereto,  approved 
September  14,  1887  (Laws  Ex.  Sess.  1887,  p. 
71),  a  notice  of  lien  must  contain  the  name 
of  the  owner  or  reputed  owner  of  the  prop- 
erty sought  to  be  charged;  but  it  would 
seem  that,  when  sections  1371  and  1372  are 
considered  togetlier,  there  should  be  a  state- 
ment of  the  owner's  or  reputed  owner's 
name,  If  known  to  the  claimant.  It  will  be 
noted  that  sections  1371  and  1372  simply.  In 
substance,  require  the  filing  by  the  claimant 
of  a  just  and  true  account  due  or  owing,  aft- 
er allowing  all  credits,  and  containing  a  cor- 
rect description  of  the  property  to  be  char- 
ged with  the  lien,  and  verified  by  afildavlt. 
Considered  without  reference  to  any  further 
section  of  the  law,  it  would  doubtless  be 
held,  under  the  sections  cited,  that  It  was 
not  essential  that  the  name  of  the  owner  or 
reputed  owner  of  the  property  be  given.  It 
was  so  held  in  Hays  v.  Mercier,  22  Neb.  656, 
35  N.  W.  894.  But  It  is  provided  by  section 
1373  of  the  Compiled  I.aws  of  1887  that  the 
recorder  of  the  county  shall  make  an  ab- 
stract of  the  lien  account,  in  a  book  kept  for 
the  purpose,  containing  (1)  the  name  of  the 
claimant,  (2)  the  amount  of  the  lien,  (3)  the 
name  of  the  person  against  whose  property 
the  Hen  is  filed,  and  (4)  the  description  of 
the  property.  The  objects  of  having  these 
particulars  specified  by  the  county  recorder 
in  an  abstract  book  are  to  enable  owners  to 
have  notice  that  their  property  is  sought  to 
be  charged,  and  to  inform  them  of  the  claims 
filed.  Beals  v.  Congi-egatlon  B'nal  .Teshurun, 
1  E.  D.  Smith,  654.  Now,  as  the  county  re- 
corder must  make  this  abstract  of  the  con- 
tents  of  the  claim  filed,  clearly  he  can  only 
secure  his  information  for  the  entries  from 
the  account  filed  in  his  office;  and,  if  this  be 
correct,  he  must  secure  the  name  of  the  own- 
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er  of  the  property  from  the  lien  notice  Itself. 
It  wonld  therefore  appear  to  be  necessary 
that  there  be  some  statement  In  the  notice 
or  account  of  the  name  of  the  owner  or  the 
reputed  owner,  If  l^nown.  This  construc- 
tion of  the  statutes  puts  the  several  provi- 
sions relating  to  the  subject  of  Hen  notices  ! 
in  harmony  with  one  another,  and  is  but  a 
reasonable  Imposition  apparently  contem- 
plated by  the  law  to  be  put  upon  the  lien 
claimant.  The  case  in  hand,  however,  is  not 
one  where  the  name  of  the  owi.er  was  omit- 
ted In  the  account  or  statement,  but  one 
where  the  Christian  name  of  an  alleged  sole 
owner  was  left  out  because  "unltnown"  to 
the  claimants,  and  where  the  complaint  filed 
afterwards  alleged  there  were  two  owners 
(the  one  named  in  the  account  and  another) 
whose  names  are  unljnown  to  the  plaintiffs. 
So  that  if  our  views  just  expressed  upon  the 
necessity  for  naming  the  owner,  if  it  can  be 
done,  are  to  be  applied,  we  shall  find  re- 
spondents have  brought  themselves  within 
the  rule  approved  of,  by  naming  an  owner 
or  reputed  owner,  and  even  excusing  them- 
selves from  giving  his  Christian  name.  The 
averments  In  the  account  and  In  the  state- 
ment, which  are  verified,  are,  respectively, 
that  Lewisohn,  whose  Christian  name  is  un- 
known, owes  the  account,  and  that  the  lath- 
«ng  was  done  at  the  request  of  Lewisohn, 
whose  Christian  name  Is  unlinown,  the  own- 
er of  the  building  and  lots.  Tlie  lien  notice 
was  sufficient.  It  named  as  an  ow^ner  one 
I.«wisohn,  to  whom  it  gave  notice  of  the 
claim  against  the  property  described. 

The  facts  In  the  case  before  us  are  analo- 
gous to  those  before  the  court  in  McPhee  v. 
Litchfield,  1-15  Mass.  5G5,  14  N.  E.  923. 
There  the  plaintiff  filed  his  petition  to  en- 
force a  mechanic's  lien.  The  statute  pro- 
vided, among  other  things,  that  the  lion 
should  be  dissolved  unless  the  petitioner  de- 
siring to  avail  himself  thereof  •  •  «  filed 
in  the  registry  of  deeds  a  statement  of  a  just 
and  true  account  of  the  amount  due  him, 
with  all  Just  credits  given;  a  description  of 
the  property  *  *  •  and  the  name  of  the 
owner  or  owners  of  such  property,  if  known. 
The  petitioner,  McPhee,  in  his  statement, 
averred  that  tlie  lot  of  land  was  owned,  to 
the  best  of  his  knowledge  and  belief,  by 
Catherine  Broderlck.  Upon  the  trial  it  ap- 
peared that  in  fact  the  property  was  owned 
by  the  defendant  McNamara,  but  the  peti- 
tioner believed  that  the  defendant  Broderlck 
was  the  owner  when  he  filed  his  statement. 
The  supreme  court  decided  that  it  was  im- 
portant that  the  name  of  the  owner  should 
be  given  in  the  certificate,  If  It  could  be 
done,  and  went  on  to  say:  "But  the  statute 
contemplates  that  there  may  be  csfees  where 
the  name  of  the  owner  need  not  be  given  in 
the  certificate.  The  name  Is  to  be  given  'if 
known.'  This  Implies  that,  if  the  name  is 
not  known  to  the  petitioner,  the  certificate 
is  good  if  It  does  not  name  the  owner.  In 
this  case  the  petitioner  did   not  know  the 


owner,  and  thus  It  diCrers  from  Kelly  v. 
Laws,  109  Mass.  395,  and  Amidon  v.  Benja- 
min, 128  Mass.  534.  This  case,  then.  Is  one 
where  the  name  of  the  owner  Is  unknown. 
If  the  eertificnte  had  so  stated,  no  fault 
could  be  found  with  It.  Does  the  fact  that 
the  petitioner  innocently  states  his  belief 
that  the  resi>ondent  Broderlck  Is  the  owner 
vitiate  the  certificate?  So  to  hold  would  be 
to  Import  Into  the  statute  a  provision  not 
found  there.  We  are  of  opinion  that  this 
cannot  be  done,  e»pecially  in  a  case  like  this, 
where  the  honest  mistake  of  the  petitioner 
has  not  In  any  may  misled  or  injured  the  re- 
spondents." The  opinions  of  this  co_urt 
since  the  decision  in  Black  v.  Appolonio,  1 
Mont.  342,  have  been  In  line  with  the  ap- 
proved rule  which  treats  the  mechanic's  lieu 
statute  as  remedial.  "Such  a  statute,"  said 
Judge  Knowles  In  Black  v.  Appolonio, 
"should  be  strictly  pursued,  while  it  should 
be  liberally  construed."  See,  also,  to  like 
effect,  Smith  v.  Mining  Co.,  12  Mont.  524,  31 
Pac.  72.  The  statute  of  California  requires 
the  statement  In  the  claim  of  lipn  to  give 
the  name  of  the  owner  or  repute<l  owner,  if 
known.  In  Lumber  Co.  v.  Newklrk,  80  Cal, 
275,  22  Pac.  231,  where  plaintiff  sued  to  fore- 
close a  mechanic's  Hen,  the  complaint  char- 
ged that  the  claim  filed  stated  the  name  of 
E.  B.  Newkirk  as  owner  and  reputed  owner 
of  a  leasehold  interest  in  the  property  to  be 
charged,  and  stating  in  the  lien  that  the 
owuer  of  the  fee  was  unknown.  The  court 
there  said:  "This  averment  shows  a  com- 
pliance with  the  requirement  of  the  statute 
above  quoted.  It  is  substantially  an  aver- 
ment that  It  was  stated  In  the  claim  filed 
that  neither  the  name  of  the  real  owner  nor 
"'  the  reputed  owner  was  known  to  the 
plaintiff  when  he  filed  his  lien.  The  plain- 
tiff is  only  required  to  state  the  names  men- 
tioned, if  known.  If  the  names  ai-e  not 
known,  the  claim  filed  is  sufficient  if  It  is  si- 
lent on  this  subject."  Surely,  If  the  claim 
need  aver  nothing  on  the  subject  of  owner-- 
ship  where  the  owner's  name  Is  unknown, 
an  honest  omission  to  give  the  Christian 
name  of  an  owner,  and  to  include  another 
owner  by  the  same  surname,  because  un- 
known, ought  not  to  be  fatal  to  the  Hen, 
where  the  complaint  contains  sufficient  aver- 
ments of  the  names,  or  gives  an  excuse  for 
not  making  them  more  specific.  Jones, 
Liens,  §  1400;  Phil.  Mech.  Liens,  §  345.  This 
doctrine  appeals  to  reason,  and  finds  high 
authority  to  sustain  It  in  the  case  of  Clever- 
ly V.  Moseley,  148  Mass.  280,  19  N.  B.  394, 
where  the  claimant's  statement  averred  that 
the  lot,  to  the  best  of  his  knowledge  and  be- 
lief, was  owned  by  Herbert  Moseley.  It 
turned  out  on  trial  that  Herbert  Moseley 
was  not  the  owner.  Upon  the  objection  to 
the  statement,  it  was  held  that  while,  to  con- 
form to  the  law,  the  owner's  name  should 
always  be  given  in  the  statement,  if  possible, 
the  omission  of  it,  or  a  mistake  in  It,  If  it 
is  not  known  to  the  claimant,  is  not  neces- 
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sarily  fatal  to  the  Uen.  The  opinion  adds 
the  following:  "An  Incumbrance  created  by 
filing  a  statement  claiming  a  lien  can  in  no 
event  remain  long  before  the  Hen  Is  enforced 
by  proceedings  In  court  The  possible  exist- 
ence of  such  an  Incumbrance  is  commonly 
suggested  by  the  condition  of  the  property 
so  far  as  to  put  purchasers  upon  inquiry, 
and  the  statute  contemplates  that  one  exam- 
ining a  title  may  find  it  necessary  to  look 
beyond  the  nsmes  indexed  in  the  register, 
to  the  descriptions  of  the  lands  in  the  state- 
ments recently  filed."  Whether  or  not  the 
complaint  in  the  case  before  us  should  hare 
been  more  definite  in  Its  allegations  concern- 
ing the  statements  of  ownership  In  the  lien 
is  not  material.  The  only  question  we  are 
to  pass  upon  is  whether  It  supports  the  judg- 
ment. Our  conclusion  is  that  It  does,  but 
that  the  decree  should  be  modified  as  herein- 
before discussed.  The  case  is  therefore  re- 
manded for  modification  of  the  decree  as  In- 
dicated, and  when  the  decree  is  so  modified 
it  will  be  affirmed. 

PEMBEllTON,  C.  J.,  and  BUCK,  J,,  con- 
cur. 


(19  Mont.  78) 

Mcdonald  ▼.  lannen  et  ai. 

(Supreme  Conrt  of  Montana.     Jan.  18,  1897.) 

Watbbs  axd  Water  Coiikses — Ibkiqatiok— Uatb 

or  Approphiatios— Extent  op  Appbopkiation 

—  Trasspkh   bi  Parol  —  Validitt   op  Parol 

Transfer. 

1.  Evidence  that  plaintiff  had  constructed  hlg 
ditdi  in  April  or  May,  1871,  and  that  in  a  stat- 
utory declarntion  of  water  ripiht  filed  in  1885 
he  had  claimed  his  approprintion  as  made  in 
May,  1871,  wna  sufficient  to  justify  a  finding 
that  his  appropriation  was  made  May  15,  1871, 
and  that  certain  other  appropriations  antedat- 
ing plaintiff's  were  made  on  or  about  May  1st. 

2.  It  is  no  objection  to  such  finding  tliat  the 
date  fixed  was  arbitrarily  selected  so  long  as 
the  priority  is  not  affected. 

3.  Where  a  settler  constructed  a  ditch  of  suf- 
ficient capacity  to  irrigate  his  entire  tract  of 
Irrigable  lands,  but  conveyed  the  water  to  only 
a  small  portion  thereof,  it  was  an  appropriation 
to  the  extent  of  the  capacity  of  the  ditch  en- 
titling the  owner  to  construct  and  maintain 
ditches  to  other  portions  of  his  land,  provided 
the  total  amount  of  water  taken  did  not  exceed 
the  capacity  of  his  original  ditch.    ' 

4.  A  transfer  by  parol  of  a  settler's  ripht  of 
entry  of  lands  carries  with  it  a  water  right  ap- 
purtenant thereto,  entitling  the  transferee  to  the 
benefits  of  the  priority  of  the  appropriation. 

5.  The  validity  of  a  verbal  transfer  of  a  set- 
tler's right  of  entry  of  unsurveyed  lands  cannot 
be  questioned  by  a  third  person,  not  claiming 
under  the  government. 

6.  A  finding  that  a  ditch  owner  Is  entitled  to 
150  inches  or  water  is  not  justified  when  the 
only  evidence  ns  to  the  extent  of  his  right  fixes 
his  appropriation  as  not  exceeding  60  inches. 

Appeal  from  district  court,  Granite  county; 
Theo.  Brantley,  Judge. 

Action  by  Angus  A.  McDonald  against  Ed- 
ward I^annen  and  others  to  determine  the 
priorities  between  water  rights.  There  was 
a  Judgment  for  defendants,  and  plaintiff  ap- 
peals.    Modified. 


'  This  action  was  commenced  on  the  7th  day 
of  November,  1893,  under  section  1260,  p. 
997,  div.  5,  Comp.  St  Mont,  for  the  purpose 
of  determining  the  respective  priorities  of 
the  plaintiff  and  the  defendants,  who  were 
claimants  of  the  use  of  the  waters  of  Wil- 
low creek.  In  the  coimty  of  Oranite,  state  of 
Montana,  and  was  tried  by  the  court  sitting 
without  a  Jury.  The  plaintiff  appeals  from 
the  decree,  and  claims  that  the  court  com- 
mitted errors  of  law  in  admitting  testimony, 
and  that  certain  findings  of  fact  are  not  sup- 
ported by  the  evidence. 

Durfee  &  Brown,  for  appellant  Rodgera 
&  Rodgers,  for  respondents. 

BUCK,  J.  (after  stating  the  facts).  Appel- 
lant (plaintiff  in  the  lower  court)  complains 
that  the  trial  court  was  not  Justified  by  the 
evidence  In  finding  May  15,  1871,  to  be  the 
date  of  the  appropriation  of  the  water.  Ap- 
pellant testified  that  he  had  commenced  to 
dig  his  appropriation  ditches  In  the  fall  of 

1870,  and  that  he  completed  them  In  the 
spring  of  1871.  A  witness  called  in  his  be- 
half testified  that  the  said  ditches  had  been 
"taken  out"  In  1871,  "early  In  the  spring, 
April  or  May,"  be  was  not  sure  which;  tliat 
he  (witness)  had  assisted  in  the  construction 
of  one  of  these  ditches  In  the  spring  of  1871; 
and  that  at  the  time  this  ditch  was  the  only 
one  he  had  seen  on  the  place.  Another  wit- 
ness testified  that  appellant  had  no  ditches 
on  his  land  In  1872.  A  statutory  declaration 
of  water  right  made  and  filed  under  oath, 
by  appellant  in  1885  (introduced  in  evidence), 
recited  that  appellant's  appropriation  of  wa- 
ter from  Willow  creek  had  been  made  in  the 
month  of  May,  1871.  There  was  before  the 
court  also  testimony  In  behalf  of  several 
other  approprlators  who  claimed  rights  prior 
to  appellant's.  The  court  found  these  latt« 
rights  antedated  appellant's;  and  while,  from 
the  testimony.  It  was  impossible  to  determine 
the  exact  date  of  any  one  of  them,  estab- 
lished the  dates  as  of  May  1, 1871.  There  be- 
ing evidence  to  support  the  lower  court  in 
deciding  the  relative  priorities  aforesaid,  we 
are  of  opinion  that  appellant  waa  not  In- 
jured by  the  establishing  of  these  dates  as 
of  May  1,  1S71,  and  his  own  as  of  May  15, 

1871.  li  \..iter-right  suits,  testimony  relat- 
ing to  original  appropriations,  some  of  them 
made  many  years  before  the  controversy 
arises,  is  very  often  indefinite  as  to  dates, 
and  when  this  condition  arises  at  the  end  of 
the  suit  the  trial  court,  for  the  purpose  of 
framing  a  decree  specifically  settling  the  re- 
spective rights  of  parties,  of  necessity  must 
often  arbitrarily  fix  a  particular  day  or  days 
for  approjjrlations  of  water.  Therefore, 
while  the  selection  of  these  specific  days  of 
May  1st  and  May  15th  was,  in  a  sense,  arbi- 
trary, it  being  incidental  merely  to  the  de- 
termination of  the  question  of  priority,  the 
action  of  the  court  was  proper. 

Appellant  claims  again  that  the  court  erred 
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in  dnding  that  one  Thomas  was  entitled  to 
150  Inches  of  tlie  waters  of  Willow  creek  as 
of  May  1,  1871.  As  to  the  alleged  error  in 
the  matter  of  finding  the  particular  day  of 
the  appropriation,  the  previous  reasoning  ap- 
plies. While  conceding  that  there  is  some 
testimony  to  support  the  finding  as  to  the 
amount  of  water,  appellant  urges  that  the 
first  of  the  Thomas  appropriation  ditches 
constructed  was  only  used  to  reclaim  land  on 
the  north  side  of  the  creek,  and,  regardless 
of  the  question  of  its  capacity,  bad  no  more 
than  40  acres  of  land  subject  to  its  irriga- 
tion; and  that  it  was  found  necessary  to 
construct  another  ditch  to  reach  that  por- 
tion of  the  ranch  on  the  south  side  of  the 
creek.  The  test  of  the  extent  of  an  appro- 
priation with  reference  to  a  subsequent  right 
to  the  waters  of  a  stream  is  dependent  upon 
the  capacity  of  the  first  ditch  before  such 
subsequent  appropriation  is  made.  When  an 
owner  or  possessor  of  land  makes  an  appro- 
priation of  water  in  excess  of  the  needs  of 
the  particular  portion  of  the  land  upon 
which  he  conveys  the  water,  and  other  por- 
tions of  his  land  also  require  Irrigation,  his 
water  right  is  not  limited  by  the  require- 
ments of  the  particular  fraction.  He  may 
Btlll,  despite  the  fact  that  another's  water 
riglit  has  attached,  construct  other  ditches 
through  his  remaining  land,  provided  that 
the  total  amount  of  water  conveyed  by  all 
the  ditches  on  his  place  does  not  exceed  the 
original  capacity  of  the  first  ditch.  As  be- 
tween his  appropriation  and  the  subsequent 
water  right,  the  capacity  of  the  ditch  by 
means  of  which  he  first  made  his  appropria- 
tion is  the  test  of  the  extent  of  it.  There 
was  no  error,  therefore,  in  the  amount  of  the 
water  awarded  to  Thomas. 

The  court  found  that  the  estate  of  John 
Gird,  deceased,  was  entitled  to  150  inches  of 
the  waters  of  Willow  creek  as  of  May  1,  1871. 
The  testimony  discloses  these  facts:  The 
first  appropriation  of  water  on  the  160-acre 
Cird  ranch  was  made  by  one  John  Pickens, 
who  settled  upon  it  some  time  in  1869.  Pick- 
ens sold  the  land  to  one  Fahey  some  time 
later,  who,  after  taking  possession,  subse- 
quently sold  and  turned  it  over  to  one  Pat- 
rick, to  whose  possession  one  Bradburn  suc- 
ceeded as  a  purchaser.  Gird  acquired  pos- 
session of  the  land  in  1884  by  trading  ranches 
'With  the  widow  of  Bradburn,  and  subse- 
quently filed  upon  it  as  a  homestead.  All 
the  transfers  aforesaid  were  verbal.  For 
many  years  it  had  been  unsurveyed  land. 
One  settler  followed  another  In  the  irosses- 
sion  thereof.  The  i>ossession  of  the  land  and 
the  use  of  the  water,  however,  were  continu- 
ous on  the  part  of  John  Gh:d  and  his  prede- 
cessors. Appellant  contends  that  all  evi- 
dence as  to  any  appropriation  of  water  made 
by  any  possessor  of  the  land  prior  to  Gird 
was  inadmissible,  for  the  reason  that  a  ver- 
bal sale  of  a  water  right  operates  as  an 
abandonment  of  the  same  by  its  owner.  It 
la  claimed  that  the  case  of  Barkley  v.  Tlele- 


ke,  2  Mont.  59,  settles  the  law  In  this  respect. 
This  case  has  frequently  been  cited  in  the 
text-books  as  a  precedent  on  the  question. 
It  is  to  be  borne  in  mind,  however,  that 
Barkley  v.  Tleleke  was  decided  In  reference 
to  mining  water  rights  and  ditches  consid- 
ered by  themselves,  rather  than  with  refer- 
ence to  the  mining  claims  to  which  they 
were  appurtenant;  and  whether  or  not  the 
court  in  deciding  it  meant  to  establish  a 
precedent  to  be  applied  to  agricultural  water 
rights  of  the  character  involved  in  this  suit 
is  extremely  doubtful.  At  the  time  when 
Barkley  v.  Tleleke  was  decided,— in  1874,— 
litigation  in  Montana  in  res];>ect  to  water 
rights  for  agricultural  purposes  was  compar- 
atively in  its  Infancy.  Within  the  past  few 
years  (see  Qnlgley  v.  Bhrdseye,  11  Mont  439, 
28  Pac.  741,  and  Ditch  Co.  v.  Henry,  15  Mont. 
658,  39  Pac.  1054,— opinions  rendered  by  that 
able  Jurist  Mr.  JnsUce  De  Witt  the  sub- 
jects in  controversy  being  in  reference  to  wa- 
ter rights  for  agricultural  purposes)  this 
court  has  viewed  somewhat  doubtfully  the 
applicability  of  this  decision  as  a  precedent 
for  suits  involving  agricultural  water  rights. 
Barkley  v.  Tieleke,  under  the  condition  of 
facts  involved  therein,  was  a  most  Just  deci- 
sion. But  one  of  the  premises  therein  upon 
which  the  decision  is  apparently,  though  not 
necessarily,  based,  we  are  compelled,  after 
mature  consideration,  to  disapprove  at  least 
in  so  far  as  It  affects  conflicting  water  rights 
of  the  present  character.  The  language  of 
the  teiTitorlal  court  in  that  case  was,  sub- 
stantially, that  where  an  appropriator  of  a 
water  right  transfers  it  by  an  imperfect  or 
verbal  conveyance  be  thereby  abandons  it, 
and  his  transferee  in  possesion  is  to  be  re- 
garded, not  as  a  successor  in  interest  but 
only'  as  an  appropriator  by  recaptwe,  and 
therefore  debarred  from  availing  himself  of 
the  date  of  his  predecessor's  appropriation. 
A  squatter  or  settler  upon  'unsurveyed  public 
lands  of  the  United  States  has  never  been 
regarded  as  a  trespasser.  Such  a  possession 
of  unsurveyed  public  land  taken  in  good 
faith  is  clearly  recognized  in  the  general 
spirit  of  congressional  legislation  (see  i»artic- 
ularly  acts  granting  government  lands  to 
railroads),  and  is  always  carefully  protected 
by  the  courts.  Of  course,  It  is  subservient  to 
the  United  States  government,  or  an  actual 
or  inchoate  grantee  of  the  government.  But, 
as  against  all  others,  such  a  right  based 
though  it  be  upon  mere  possession,  Is  abso- 
lute. The  settler  may  build  and  make  other 
improvements  upon  the  land.  He  has  such 
a  possession  as  to  admit  of  the  legal  appro- 
priation of  a  water  right  therefor.  See  Tuck- 
er V.  Jones,  8  Mont.  225,  19  Pac.  571.  To 
bold,  then,  that  a  settler  who  sells  and  trans- 
fers the  possession  of  his  claim,  together 
with  a  water  right  he  has  appropriated  for 
its  benefit,  to  another  settler,  by  doing  ac 
abandons  said  water  right  to  sucb  an  extent 
as  to  render  it  unavailable  to  bis  transferee 
as  against  an  appropriator  of  water  sobse- 
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quent  In  time  to  tbe  first  appropriation,  Is  an 
Inequitable  doctrine.  With  reference  to  water 
rights  of  the  character  before  us,  an  incon- 
sistency In  tbe  application  of  tbe  decision  of 
Barkley  v.  Tlelelce  would  at  once  become  ai>- 
parent 

We  are  not  aware  that  it  has  ever  been 
held  In  Montana  that  a  squatter  on  the  pub- 
tic  domain  could  not  transfer  tbe  possession 
of  his  claim  and  the  improrements  thereon 
verbally.  He  unquestionably  can;  and  the 
transferee  whom  he  puts  In  possession  be- 
comes his  successor  In  interest  To  hold, 
therefore,  that  this  Is  true  of  the  transfer  of 
a  real  estate  claim,  and  not  true  of  a  water 
right,  merely  Incidental  and  appurtenant 
thereto,  is  wholly  unreasonable.  In  this  con- 
nection we  have  read  with  Interest  the  per- 
tinent decision  of  the  supreme  court  of  Ore- 
s(oa  (see  Hindman  v.  Rizor,  27  Pac.  13),  and 
also  the  recent  decision  of  the  supreme  court 
of  Colorado  (Nichols  v.  Lantz,  47  Pac.  70). 
in  rendering  his  opinion  in  this  case,  Judge 
Brantley,  tbe  judge  of  the  lower  court,  uses 
the  following  apt  language:  "It  Is  true  that 
■onveyances  of  lands,  or  any  interest  therein, 
must  be  In  writing,  or  they  fall  within  the 
statute  of  frauds,  and  are  void  under  certain 
circumstances.  It  Is  an  elementary  principle, 
however,  that  no  person  can  talce  advantage 
of  the  void  character  of  a  contract  unless  he 
be  a  party  to  it,  an  innocent  purchaser,  or 
seme  one  who  stands  in  some  sort  of  privity 
'.o  one  of  tbe  parties;  In  other  words,  no  one 
!mt  a  party  to  a  contract,  or  one  who  stands 
•n  privity  with  him,  can  avoid  tbe  contract 
imder  the  statute  of  frauds.  For  Instance, 
V.  sells  B.  his  farm,  and  delivers  him  the 
iiossesslon  of  it.  He  executes  no  deed  to  B. 
Vs  long  as  B.  or  A.  does  not  seek  to  avoid 
the  contract,  or  some  one  who  stands  in 
privity  with  one  of  them,  what  has  the  rest 
of  the  world  to  do  with  the  matter?  If  they 
■lo  not  care  to  take  advantage  of  the  statute 
of  frauds,  no  one  else  can  plead  it  for  them." 
We  cannot  comprehend  tbe  logic  of  the  lan- 
guage in  Barkley  v.  Tleleke,  which  is  claimed 
generally  to  hold,  if  it  does,  and  the  decision 
of  the  supreme  court  of  California,  rendered 
In  1872  (see  Smith  v.  O'Hara,  43  Cal.  373), 
which  does  hold,  that  an  approprlator  of  a 
water  right  by  verbal  transfer  abandons  it, 
and  therefore  divests  his  transferee,  to  whom 
he  has  honestly  Intended  to  surrender  tbe 
property,  of  all  rights  of  priority  he  himself 
acquired  therein.  The  error  seems  to  lie  in 
the  failure  to  properly  distinguish  in  this 
connection  tbe  true  sense  of  the  word  "aban- 
don." See  Ditch  Co.  v.  Henry,  15  Mont.  576, 
r>77,  39  Pac.  1054.  By  transferring  his  pos- 
session of  land,  together  with  a  water  rigbt 
ippurtenant  thereto,  a  settler  certainly  does 
abandon  any  Intention  he  may  have  had  of 
personally  acquiring  a  government  patent  to 
the  property  by  a  compliance  with  the  Unit- 
ed States  statutes.  But  a  mere  failure  to  ex- 
ecute a  deed  in  no  wise  Justifies  tbe  infer- 
ence that  be  Intends  to  throw  away  his  hon- 


est buyer's  rights  as  well  as  his  own.    He 
personally,  and  any  grantee  from  him  with 
notice,  would  be  estopped,  as  Intimated  In 
Barkley    v.    Tleleke,    from    reasserting    ai< 
rights  as  against  his  purchaser.    Why,  then, 
should  a  stranger  to  bis  title  l>e  allowed  a 
greater  privilege;    a  stranger,   too,   not  In 
privity  with  the  United  States  government 
itself  7    Different  mles  apply  to  the  acquisi- 
tion of  title  to  mining  claims  from  those  ap- 
plicable to  agricultural.     The  right  to  the 
possession   of  a   mining  claim   comes  only 
from  a  valid  location  which  Is  a  grant    See 
numerous  Montana  authorities.    We  are  sat- 
isfied that  a  verbal  transferee  of  a  settler's 
claim  and  water  right  appurtenant  thereto, 
who  takes  possession  of  the  same,  Is  the  suc- 
cessor In  Interest  of  tbe  original  approprlator 
of  the  water,  that  he  does  not  take  It  by  re- 
capture, and  that  he  can  avail  himself  of 
his  predecessor's  priority.    With  appellant's 
contention  that  the  court  was  not  Justified 
In  finding  that  the  first  predecessor  of  Gird 
(Pickens)  appropriated  150  Inches  of  water, 
we  agree.    The  lower  court  must  have  over- 
looked the  fact  that  said  Pickens   himself 
and  bis  son  both  testified  that  the  ditch  of 
the  original  appropriation  carried  about  50 
or  60  Inches  of  water,  and  the  record  shows 
no  other  contemporaneous  evidence  on  the 
question.    It  Is  ordered,  therefore,  that  this 
case  be  remanded  to  the  lower  court  with 
directions    that    either    from    tbe    evidence 
heretofore  before  It,  or,  if  the  Judge,  In  bis 
discretion,  sees  fit  to  direct  th^  taking  of 
further  evidence  on  the  subject,  then  -from 
all  the  evidence,  a  new  finding  be  made  as 
to  the  original  appropriation  of  water  by  the 
first  predecessor  of  John  Gird. 

PEMBERTON,  a  J.,  and  HUNT,  i^  con 
cur. 


(19  Mont.  SSI 
MULVILLB  V.  PACIFIC  MUT.  LIFB  INS 
CO.  OF  CALIFORNIA. 

(Supreme  Court  of  Montana.    Jan.  18,  1897.) 
Life  Issdiiascs  —  Death  bt  Persosai,  Ixjcrt — 

COJITBIBUTOKr   NbOLIOKJIOE— BUBDEK    OF    PbOOF 

— Admissibility  of  Kvidbnoe— AuMiKisxaAToa 
'I— Compromise  of  Claim. 

1.  Wiiere  contributory  negligence  has  been 
pleaded  as  a  defense,  the  burden  of  proof  is  oa 
defendant  though  plaintiff  has  alleged  that  his 
intestate  was  "using  due  diligence  for  his  per- 
sonal  safety." 

2.  On  the  trial  of  an  action  on  a  life  iosnt^ 
ance  policy,  where  the  assured  was  killed  by  a 
railroad  train,  it  may  not  l>e  shown,  on  the  »- 
sue  of  contributory  negligence,  that  tbe  de- 
ceased was  wont  to  jump  on  the  train  -whUe 
it  was  in  motion. 

8.  On  the  trial  of  an  action  on  a  life  insm^ 
ance  policy,  where  the  assured  was  killed  by  • 
railroad  train,  and  it  has  been  shown,  on  tbv 
issue  of  contributory  negligence,  that  the  as- 
sured was  found  between  the  rails  of  the  track, 
the  space  between  the  cars  and  the  trax;k  may 
be  shown,  in  rebuttal,  to  establish  that  tbe  as- 
sured could  not  have  been  between  the  c*n 
and  the  track  without  being  more  cruFhedu 
4.  Without  a  contrary  showing,   it    -vrul   be 
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presumed  that  the  sworn  and  subscribed  testi- 
mony of  a  witness  given  before  a  ooroncr's  jury 
is  all  of  his  testimony  Biven  at  that  time,  and 
hence  he  may  be  contradicted  by  it. 

5.  On  the  trial  of  an  action  to  which  contribu- 
tory negligence  would  be  a  defense,  the  instruc- 
tion "that,  if  the  deceased,  by  any  act  of  neg- 
ligence on  his  part,  caused  his  death,  then  the 
plaintiff  cannot  recover,  and  your  verdict  should 
be  for  defendant,"  is  properly  refused,  as  too 
sweeping  in  its  terms. 

6.  tinder  Prob.  Prac.  Act  (Comp.  St.  1887)  i 
232  (Code  Civ.  Proc.  1895,  §  27310,  which  pro- 
vides that  an  executor  or  administrator  may, 
with  the  approbation  of  the  probate  court,  com- 
promise a  claim  due  decedent  when  it  appears 
to  be  for  the  best  interest  of  the  estate,  the 
compromise  of  a  claim  against  a  life  insurance 
company  on  a  policy  issued  to  the  decedent  may 
be  authorized  to  be  made  "to  the  best  possible 
advantage,"  though  the  terms  have  not  been 
definitely  ascertained. 

7.  Under  Prob.  Prac.  Act  (Comp.  St.  1887) 
i  350  (Pol.  Code  1895,  §  4528),  which  provides 
that,  when  no  direction  is  given  for  the  gov- 
ernment of  a  public  administrator,  the  provi- 
sions of  the  preceding  chapters  must  govern, 
the  authority  to  compromise  a  claim,  as  pro- 
vided for  in  Prob.  Prac.  Act  (Comp.  St.  1887) 
8  232  (Code  Civ.  Proc.  180.->,  §  2737).  may  be 
granted  to  a  public  or  private  administrator 
without  distinction. 

Appeal  from  district  court,  Silver  Bow  coun- 
ty;  J.  J.  McHatton,  Judge. 

Action  by  Samuel  Mulville,  administrator 
of  the  estate  of  Charles  F.  Young,  deceased, 
against  the  Pacific  Mutual  Life  Insurance 
Company  of  California.  There  was  a  ver- 
dict for  plaintiff,  and  from  an  order  granting 
defendant  a  new  trial  plaintiff  appeals.  Af- 
firmed. 

This  action  was  brought  in  the  lower  court 
to  recover  the  amount  of  an  accident  Insur- 
ance policy  taken  out  by  one  Charles  P. 
Young  in  the  defendant  company.  Yomig 
was  injured  by  a  train  of  cars  operated  by  a 
railroad  company  In  Silver  Bow  county,  and 
died  almost  Immediately  from  the  effects  of 
bis  injuries.  Letters  of  administration  npon 
bis  estate  were  issned  to  the  public  adminis- 
trator, George  Pascoe,  of  Silver  Bow  county, 
and  subsequently  to  the  present  plaintiff.  The 
complaint  sets  forth  a  cause  of  action  under 
the  terms  of  the  policy.  The  answer  sets 
up  two  defenses:  First,  contributory  negli- 
gence on  the  part  of  the  deceased  Young;  and, 
secondly,  a  settlement  and  compromise  be- 
tween the  insurance  company  and  the  public 
administrator,  Pascoe,  while  he  had  charge  of 
the  estate.  The  replication,  among  other 
things,  sets  forth  bad  faith  between  the  pub- 
lic administrator,  Pascoe,  and  tbe  company. 
In  the  settlement  and  compromise.  As  to  this 
jiortlon  of  the  replication,  however,  plaintiff 
offered  no  evidence.  In  order  to  maintain  its 
second  defense,  the  defendant  offered  In  evi- 
dence an  order  of  the  probate  judge  authoriz- 
ing a  compromise,  and  a  receipt  from  the 
public  administrator,  Pascoe.  This  order  and 
receipt  were  as  follows:  'In  the  Probate 
Court  of  Silver  Bow  County,  Montana  Terri- 
tory, March  Term,  1887.  Journal  Entry,  April 
27,  1887,  Journal  B,  Page  349.  [Title  of 
Cause.]   It  appearing  to  the  satisfaction  of  this 


court  that  It  will  be  for  the  best  interest  of  the 
said  estate  that  the  claim  tor  Insurance  money 
held  under  policy  of  insurance  Issued  to  said 
deceased  by  the  Pacific  Mutual  Accident  Life 
Insurance  Company  of  California  be  compro- 
mised, it  Is  hereby  ordered,  and  the  adminis- 
trator of  said  estate  Is  hereby  directed  to  set- 
tle said  claim,  and  make  a  compromise  with 
said  insurance  company  to  the  best  advantage 
possible.  Caleb  E.  Irvine,  Probate  Judge. 
Dated  April  27,  1887."  The  receipt  reads 
thus:  "Office  of  Curtis  &  Majors,  Attorneys 
at  Law,  Real  Estate  and  Insurance  Agents, 
and  Mining  Brokers.  .Money  Loaned  on  Real 
Estate,  and  Special  Attention  Given  to  Col- 
lections. Butte,  Montana,  April  27,  1887. 
Received  of  the  Pacific  Mutual  Life  Insurance 
Company,  by  tbe  hands  of  Thomas  Bennett, 
agent  for  said  company,  the  sum  of  tvvo  hun- 
dred dollars  for  any  amounts  now  due  upon 
policy  No.  5,565  issued  by  the  said  company 
to  one  Charles  F.  Young  on  the  9th  day  of 
February,  1887,  and  being  in  full  of  a  final 
settlement  for  said  policy;  and  I  do  further 
acknowledge  this  to  be  a  just  and  final  set- 
tlement of  the  claim  against  said  company, 
whom  I  hereby  fully  dilcharge  from  all  ob- 
ligation, of  whatsoever  kind  or  nature.  Said 
settlement  Is  hereby  made  by  the  order  of  the 
probate  court  of  Silver  Bow  county,  Montana 
territory.  ^In  witness  whereof,  I  have  here- 
unto set  my  hand  and  seal  the  day  and  year 
first  above  written.  [Signed]  George  Pascoe, 
Administrator  of  the  Estate  of  Chas.  F. 
Young."  The  defendant,  before  the  case  was 
submitted,  requested  the  following  Instruc- 
tions: "Instruction  No.  8:  In  the  policy  sued 
on  in  this  case,  there  is  a  provision  that  it 
shall  not  cover  a  case  where  the  Insured  sus- 
tains injuries  or  Is  killed  while  violating  the 
rules  of  any  company  or  corporation.  Now, 
If  you  find,  from  the  evidence,  that  the  de- 
ceased, Charles  P.  Young,  received  the  in- 
juries which  caused  his  death  while  in  tbe 
act  or  attempt  to  violate  the  rules  of  any 
company  or  corporation  knowingly,  then  the 
defendant  is  not  liable  under  said  policy  of  in- 
surance, and  your  verdict  should  be  for  the 
defendant."  "Instruction  No.  15.  If  the  de- 
ceased, Charles  F.  Young,  by  any  act  of  neg- 
ligence on  his  part,  caused  his  death,  then  the 
plaintiff  cannot  recover,  and  your  verdict 
should  be  for  the  defendant."  The  trial  re- 
sulted in  a  verdict  for  the  plaintiff.  The  trial 
court  subsequently  granted  defendant's  mo- 
tion for  a  new  trial,  and  from  this  order  plain- 
tiff appeals. 

"Wm.  Scallon,  for  appellant  Stairfeton  & 
Stapleton,  for  respondent 

BUCK,  J.  (after  stating  the  faets).  The 
(Jistrict  Judge,  In  granting  the  motion  for  a 
new  trial  in  this  case,  considered  the  follow- 
ing alleged  errors:  First  the  refusal  to  di- 
rect a  verdict  for  the  defendant  when,  at  the 
beginning  of  tbe  trial,  plaintiff  declined  to 
offer  any  evidence,  upon  the  ground  that  the 
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burden  of  proof  nnd^  the  pleadings  was  up- 
on the  defendant;  second,  the  exclusion  of 
the  probate  order  and  receipt  of  compromise; 
third,  the  exclusion  of  evidence  as  to  the  de- 
ceased having  made  a  practice  of  Jumping 
upon  the  train  which  killed  him  while  in 
motion;  fourth,  the  admission  of  evidence  as 
to  the  space  between  the  cars  and  the  traclc, 
for  the  purpose  of  showing  that  it  was  im- 
possible for  the  deceased  to  have  been  be- 
tween the  cars  and  the  track  without  being 
crushed  to  pieces;  fifth,  the  admission  in  evi- 
dence of  the  written  and  subscribed  testi- 
mony of  one  of  the  witnesses  previously  tak- 
en at  the  coroner's  inquest;  sixth,  the  court's 
refusal  to  give  instructions  numbered  8  and 
15  requested  by  the  defendant  There  were 
other  assignments  of  error,  but  they  are  sub- 
stantially embraced  In  the  one  above  num- 
bered third. 

Inasmuch  as  It  does  not  appear  from  the 
record  that  the  district  Judge,  in  setting 
aside  the  verdict  of  the  Jury,  assigned  any 
special  grounds  therefor,  it  becomes  neces- 
sary to  pass  upon  all  the  questions  involved 
in  these  alleged  errors.  It  Is  the  law  of  this 
state  that  contributory  negligence  is  a  mat- 
ter of  defense.  Higley  v.  Gilmer,  3  Mont 
90;  Wall  V.  Railway  Co.,  12  Mont  44,  29 
Pac.  721;  Nelson  v.  City  of  Helena,  16  Mont 
21,  39  Pac.  905.  It  is  true,  to  the  plaintiff's 
complaint,  it  is  alleged  that,  at  the  time  he 
was  injured,  he  was  "using  due  diligence 
for  his  personal  safety."  Such  an  allegation, 
however,  was  unnecessary,  and  no  proof  of 
the  same  was  required  of  plaintiff  in  making 
out  a  prima  facie  case.  Higley  v.  Gilmer,  su- 
pra. There  was  no  error,  therefore,  in  the 
trial  court  holding  that  the  burden  of  proof 
was  upon  the  defendant  to  establish  contrib- 
utory negligence  on  the  part  of  the  deceased. 

Nor  was  there  any  error  In  excluding  evi- 
dence as  to  the  deceased  having  made  a  prac- 
tice of  Jumping  on  the  train  while  in  motion. 
Upon  this  we  cite,  with  approval,  the  lan- 
guage of  the  supreme  court  of  Pennsylvania, 
in  the  case  of  Baker  v.  Irish,  172  Pa.  S.t  531, 
33  Atl.  558,  The  court  said:  "Defendant 
proposed  to  prove  that  Baker  nad  made  a 
practice  of  Jumping  from  the  elevator  while 
in  motion.  •  •  *  what  Baker  had  done 
before  would  warrant  no  inference,  or  one  so 
remote,  that  he  had  done  the  same  on  the 
day  of  the  accident,  that  the  evidence  was 
Inadmissible." 

Again,  the  trial  court  committed  no  error 
In  allowing  evidence  as  to  the  space  between 
the  cars  and  the  track.  It  had  been  stated 
by  a  witness  that  he  had  found  the  wounded 
man  between  the  rails  of  the  track.  This 
evidence,  tending,  as  it  did,  to  establish  that 
It  was  a  physical  impossibility  for  the  man 
to  have  been  between  the  cars  and  the  track 
without  being  more  crushed,  was  clearly  ad- 
missible in  rebuttal.  This  follows  as  a  corol- 
lary of  the  proposition  that  the  burden  of 
proof  as  to  the  alleged  contributory  negli- 
gence was  upon  the  defendant 


We  find  no  error  hi  the  admission  of  the 
sworn  and  subscribed  testimony  of  a  wit- 
ness before  the  coroner's  Jury  in  order  to  coa- 
tradict  him.  The  main  ground  of  defend- 
ant's objection  was  that  it  did  not  appear 
whether  all  the  testimony  given  by  tiie  wit- 
ness before  the  coroner  had  been  taken 
down.  In  the  absence  of  any  showing  to  the 
contrary.  It  should  be  presiuned  that  It  bad 
been. 

Instruction  No.  8,  requested  by  defendant, 
was  properly  refused.  As  appellant  con- 
tends, no  rules  of  the  railroad  company 
which  defendant  claims  to  have  been  violat- 
ed had  been  introduced  in  evidence.  Instruc- 
tion No.  16,  requested  by  the  defendant,  was 
also  properly  refused.  It  was  too  sweeping 
in  its  terms. 

In  the  exclusion  of  the  probate  order  and 
receipt  of  compromise,  however,  we  are  sat- 
isfied the  lower  court  erred,  and  that  it  waa 
on  this  ground  alone  the  district  Judge  grant- 
ed a  new  trial.  The  authorities  are  to  the 
effect  that  an  administrator  has  authority 
to  compound  or  compromise  with  a  debtor  of 
his  decedent,  when  it  is  to  the  interest  of  the 
estate,  irrespective  of  any  statutory  power 
conferred  upon  him.  See  Jeffries  v.  Insur- 
ance Co.,  110  U.  S.  305,  4  Sup.  Ct  8;  Moulton 
V.  Holmes,  57  Cal.  337.  Whether  this  be  the 
law  of  Montana,  where.  Judging  from  the 
general  tenor  of  the  probate  acts,  the  legis- 
lature seems  to  have  intended  to  expressly 
define  the  duties  and  powers  of  executors 
and  administrators,  it  is  imnecessary  to  de- 
termine, because  section  232,  Prob.  Prac. 
Act,  Comp.  St  1887  (secUon  2737,  Code  ClT. 
Proc.  1895),  expressly  confers  this  pow«r 
upon  administrators.  It  is  as  follows: 
"Whenever  a  debtor  of  a  decedent  Is  unable 
to  pay  all  his  debts,  the  executw  or  admin- 
istrator, with  the  approbation  of  the  pro- 
bate court  or  Judge  jnay  compound  with  Itim 
and  give  him  a  discharge  upon  rec^ving  a 
fair  and  Just  dividend  of  his  effects.  A  cota- 
promise  may  also  be  authorized  when  it  ap- 
pears to  be  Just  and  for  the  best  interest  ot 
the  estate." 

Appellant  urges  that  section  232  aforesaid 
contemplates  that  the  approbation  of  the  pro- 
bate Judge  or  court  must  be  obtained  to  a 
compromise  upon  terms  which  have  been  def- 
initely ascertained  by  the  administrator  and 
presented  for  approval.  We  cannot  agree 
with  this  construction  of  the  statute.  In  the 
order  before  us  it  appears  that  after  the  de- 
termination of  the  necessity  for  a  compromise 
under  the  statutes  authorizing  it  the  Judge  di- 
rected the  administrator  to  settle  upon  tlie 
best  terms  he  could  obtain.  This  was  eqnlT- 
alent  to  giving  his  approbation  to  a  definite 
agreement  for  a  compromise.  So  far  as  tliia 
record  discloses,  no  evidence  having  been  in- 
troduced In  regard  to  plaintiff's  charge  in  the 
replication  tliat  the  compromise  between  ibe 
public  .administrator,  Pascoe,  and  defendant 
was  the  result  of  bad  faith,  the  presumptim 
is  that  both  the  public  administrator  and  tbe 
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probate  Judge  discharged  their  duties  to  the 
dead  man's  estate,  tn  the  matter  of  the  alleg- 
ed compromise,  as  honest  and  careful  officers 
should.  Unassalled,  and  considered  by  Itself, 
the  presumption  attaching  to  this  order  would 
be  that,  before  signing  it,  the  probate  judge 
was  fully  Informed  both  as  to  the  circumstan- 
cea  rendering  a  compromise  proper  and  ex- 
pedient nnder  the  law,  and  the  proposed  terms 
upon  which  the  administrator  intended  to  set- 
tle. The  statutes  in  force  prescribed  no  for- 
mal method  In  which  the  administrator  should 
obtain  the  approbation  of  the  court  or  Judge  to 
the  compromise  he  contemplated,  nor  did  they 
require  any  notice  to  be  given  of  the  applica- 
tion for  It  Erldently  what  the  law  had 
mainly  In  view  In  such  a  case  was  that  the 
administrator  should  consult  with  the  probate 
Judge,  as  a  conservator  of  the  estate  of  dece- 
dents, and  obtain  his  assent  as  such  to  any 
compromise  he  proposed  to  make.  The  order 
might  well  have  been  more  definite  In  its  re- 
citals, and  have  set  forth  carefully  the  facts 
upon  which  it  was  based,  and  the  terms  with- 
in which  the  Judge's  approbation  was  given  to 
the  proposed  settlement.  But  while,  no 
doubt,  this  order  Is  open  to  criticism  for  In- 
formality, we  nevertheless  cannot  hold  it  In- 
valid. 

Appellant  claims  there  Is  a  distinction  be- 
tween a  compromise  effected  by  a  public  ad- 
ministrator and  one  brought  about  through  an 
administrator  appointed  to  take  charge  gen- 
erally of  the  affairs  of  an  estate.  Under  sec- 
tion 350,  Prob.  Prac.  Act,  Comp.  St.  1887  (sec- 
tion 4528,  PoL  Code  1895),  the  public  admin- 
istrator had  the  same  powers  as  administra- 
tors and  executors.  Section  350  is  as  follows: 
"When  no  direction  Is  given  in  this  chapter 
for  the  government  or  guidance  of  a  public 
administrator  in  the  discbarge  of  his  duties, 
or  for  the  administration  of  an  estate  In  his 
hands,  the  provision  of  the  preceding  chapters 
of  this  title  must  govern."  Gntertdlning  this 
Tiew  of  the  law,  we  are  of  opinion  that  the 
order,  and,  as  a  necessary  consequence,  the 
receipt,  should  have  been  admitted  In  evi- 
dence on  the  trlaL  The  order  appealed  from 
Is  affirmed. 

PEMBERTON.  C.  J.,  and  HUNT,  J.,  concur. 


(S  Colo.  A.  103) 

DBNVBE  &  a  O.  B.  CO.  v.  PRIEST. 
(Court  of  Appeals  of  Colorado.    Jan.  11,  1807.) 

Railroads — Injurt  to  Stock— Nboliobncb. 
Evidence  that  plaintiff's  stock  went  upon 
defendant's  inclosed  traclc,  in  the  niffbt,  through 
a  gate  which  bad  been  left  opeu  without  defend- 
ant's ''anlt,  and  were  killed  by  a  train  running 
at  ordinary  speed,  and  that  the  shortest  dis- 
tance m  which  such  a  train  could  be  stopped 
was  450  feet.— the  utmost  limit  at  which  the 
headlight  would  snow  obstructions, — did  not 
•how  negligence  on  defendant's  part. 

Appeal     from     district     court,     Fremont 
county. 
▲ctloQ  by  Jame«  M.   Priest  against  the 


Denver  St  Rio  Orande  Railroad  Company 
to  recover  for  the  killing  of  stock.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Wolcott  &  Valle  and  W.  W.  Field,  for  ap- 
pellant.  Joseph  H.  Maupln,  for  appellee. 

REED,  P.  J.  This  tmit  was  brought  to  re- 
cover the  value  of  two  male  asses  killed  by 
the  engine  of  appellant.  The  animals  were 
killed  In  a  gorge  or  caQon  a  short  distance— 
a  mile  and  a  half  or  two  miles— up  the  river 
above  Cation  City.  At  that  point  the  road 
Is  on  the  north  side  of  the  river.  The  track- 
way was  cut  out  of  the  mountain,  wblcb 
for  some  dlsttuice  rises  almost  perpendicu- 
larly to  a  great  height,  and  forms  a  barrier 
on  the  north  side  over  which  stock  seldom, 
If  ever,  pass.  On  the  south  side  of  the  track 
the  distance  to  the  river  was  but  a  few  feet, 
and  was  built  up  by  the  material  blasted 
from  the  cliffs  to  make  the  roadbed.  For 
some  distance,  commencing  at  a  point  below, 
there  was  a  wire  fence,  which  continued  up 
to  and  by  the  point  where  the  animals  were 
killed.  At  a  point  some  distance  below  there 
was  a  fence  of  the  same  character  on  the 
north  side,  which  contlnoed  up  to  the  point 
from  which  the  cliffs  were  considered  Im- 
passable, and  then  connected  with  the  face 
of  the  cliff.  At  the  lower  end  of  the  in- 
closed track  there  was  a  gate,  made  and  used 
for  the  convenience  of  others,  but  not  used 
by  appellant.  The  testimony  shows  that  ap- 
pellant's employes  were  required  to  keep  the 
gate  closed,  which  they  did,  observing  It 
closely,  and  closing  It  when  found  open. 
On  the  night  in  question  the  gate  had  been 
left  open.  The  asses,  straying  about,  en- 
tered It,  strayed  up  the  track  one-half  or 
three-quarters  of  a  mile,  and  at  1:30  In  the 
morning  were  struck,  and  both  killed.  In 
regard  to  the  facts  stated,  there  is  no  con- 
troversy. Damages  were  laid  at  $400.  A 
trial  was  had  to  a  Jury.  At  the  close  of 
plaintiff's  testimony,  defendant  moved  for  « 
nonsuit,  which  was  denied,  and  an  excep- 
tion taken.  There  was  a  verdict  for  plain- 
tiff for  (175,  and  Judgment  upon  the  ver- 
dict 

The  contention  of  appellee  was  that  the 
engineer  should,  under  the  circumBtances, 
have  seen  them,  and  stopped,  and  that  a 
failure  to  do  so  was  negligence,  for  whlcb 
appellant  was  responsible.  The  asses  clear- 
ly had  no  business  at  the  point  where  they 
were  killed,  and  the  negligence  In  leaving 
the  gate  open  so  as  to  allow  an  entry  wae 
not  that  of  appellant  Another  suggestion 
may  be  pertinent:  The  roadway  was  sup- 
posed by  the  engineer  to  be  Inclosed,  and 
stock  thought  to  be  excluded,  and  seldom, 
If  ever,  found  there.  The  engineer  would 
not  nor  would  he  ever  be  expected  to,  ex- 
ercise the  same  vigilance  In  regard  to  stock 
as  at  points  where  their  presence  might  be 
expected.  The  only-  question  of  negligence 
was  whether,  under  the  conditions  and  cir- 
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cumstancss,  negligence  conld  be  predicated 
upon  the  fact  oi  the  killing.  The  train  was 
running  at  ordinary  speed.  The  road  was 
crooked,  and  a  curve  occurred  at  the  point 
where  the  killing  was  done.  The  gorge  was 
dark,  from  its  narrowness  and  the  overhang- 
ing cliffs.  The  only  light  that  would  dis- 
close the  presence  of  the  animals  was  the 
headlight  of  the  engine.  The  evidence  of 
the  different  witnesses  shows  that  under 
favorable  circumstances,  and  on  a  straight 
track,  objects  the  8lz«  of  the  asses  could  be 
seen  from  300  to  450  feet  It  was  also 
shown  that  In  going  around  a  curve  the 
Ught  would  be  projected  directly  ahead  of 
the  engine,  and  not  upon  the  arc  of  the 
track.  How  far  the  efficiency  of  the  light 
was  affected  by  the  curvature  at  the  point 
Is  not  shown.  The  train  was  about  450  feet 
long,  and  witnesses  supposed  to  have  prac- 
tical knowledge  and  experience  testified  that 
the  shortest  practical  distance  In  which  a 
train  could  be  stopped,  running  at  that  speed, 
would  be  the  length  of  the  train,  450  feet,— 
the  utmost  limit  at  which,  under  the  most 
favorable  circumstances,  the  headlight 
would  show  obstructions.  The  evidence 
shows  the  train  to  have  been  stopped,  but 
at  what  point,  with  reference  to  the  ani- 
mals, and  whether  as  quickly  as  possible 
after  they  were  killed.  Is  not  shown.  All 
the'  authorities  agree  that,  where  negli- 
gence Is  alleged  as  the  basis  of  recovery, 
the  onus  of  proof  establishing  the  negli- 
gence Is  upon  the  plalnticr,  and  It,  like  any 
other  substantive  fact,  must  be  clearly  estab- 
lished. A  Jury  cannot  base  a  verdict  upon 
conjecture  and  Inference,  nor  upon  the  the- 
ory that  the  bare  fact  of  the  killing  Is  suffi- 
cient Not  only  was  there  no  proof  of  negli- 
gence, but  the  presumption  was  rebutted 
■>y  the  evidence  and  circumstances.  Proof 
of  the  killing  of  an  animal  by  an  engine  is 
only  the  proof  of  the  result  from  the  col- 
lision; but,  to  establish  negligence,  it  must 
be  shown  that  the  circumstances  were  such 
that  the  collision  and  consequent  Injury 
might  have  been  avoided.  See  Thornt  R. 
R.  Fences,  {  326,  and  the  numerous  authori- 
ties cited  In  note  L  That  the  burden  of 
proof  of  negligence  was  upon  the  plaintiff, 
see  Id.  {  325,  and  authorities  cited  in  note 
B;  Shear.  &  R.  Neg.  {  13. 

A  careful  examination  of  the  Instructions 
shows  them  full  and  unobjectionable.  The 
verdict  was  against  the  evidence  and  the  in- 
structions. The  court  should  have  granted 
a  nonsuit  or  set  the  verdict  aside  and  grant- 
ed a  new  trial.  There  was  no  proof  of  neg- 
ligence warranting  a  verdict.  It  is  evident 
from  the  record  that  the  Jury  disregarded 
the  great  preponderance  of  evidence,  and 
the  instructions  of  the  court.  The  verdict 
appears  to  have  been  the  result  of  bias  and 
prejudice,  and  based  upon  the  single  fact 
that  the  asses  were  killed  by  the  engine  of 
appellant  The  Judgment  will  b6  reversed, 
and  the  cause  remanded.    Reversed. 


(9  Colo.  A.  S4> 

DENVER  &  R.  O.  R.  CO.  t.  NYB. 

(Court  of  Appeals  of  Colorado.    Jan.  11,  1897.) 

Injukt  to  Animals  on  Track  —  NEauoiNC-:  — 

QOESTION  fob  Jubt— Defense— IssTRDcnoNS 

— Damages — Tbial — Remarks  of  Cocnsbu 

1.  Where  a  locomotive  enjrineer,  on  seeioc 
several  horses  on  the  fenced  right  of  way,  nn- 
successfully  attempts  to  get  by  them  withont 
exciting  them,  and  does  not  sound  the  whistle, 
etc.,  or  "slow  down."  so  as  to  get  his  train  nnr 
der  control,  the  question  of  negligence  is  for 
the  Jury. 

2.  Where  animals  on  a  right  of  way  are  seen 
by  an  engineer  a  long  time  before  reaching 
tliem,  and  struck  by  his  engine,  it  is  no  defense 
that  the  right  ofway  was  mciosed  by  a  lawful 
fence. 

3.  Where  improper  remarks  to  the  jury,  in 
the  argument  of  counsel,  are  stopped  by  the 
court  as  soon  as  its  attention  is  called  to  them, 
error  cannot  be  predicated  thereon. 

4.  As  defendant  knew  the  stock  was  on  the 
traclc,  it  was  its  duty  to  exercise  ordinary  care 
to  prevent  injury;  and  if  defendant  was  negli- 
gent and  such  negligence  was  the  proximate 
cause  of  the  damage  to  the  horses,  which  a  rea- 
sonably prudent  person  ought  to  have  appre- 
hended, plaintiff  was  entitled  to  recover. 

5.  For  injury  by  a  locomotive,  the  amount  of 
recovery  was  the  difference  between  the  valot 
of  the  stock  just  before  injury  and  the  value 
thereafter;  but  for  injury  caused  by  running 
into  the  fence,  or  in  any  other  way  Uian  being 
struck  by  the  engine  or  train,  though  caused  by 
fright  defendant  was  not  liable. 

6.  It  was  not  an  abuse  of  discretion  to  refuse 
five  special  interrogatories,-  where  the  answers  to 
the  first  three  questions  were  necessarily  em- 
braced in  the  general  verdict  and  answers  to  the 
other  two,  if  given,  would  have  been  of  no  legal 
Importance. 

Appeal  from  district  court,  Montrose  county. 

Action  by  S.  W.  Nye  against  the  Denver  &. 
Rio  Grande  Railroad  Company  to  recover 
damages  for  horses  killed  or  injured  on  de- 
fendant's right  of  way.  From  a  Judgment 
In  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Appellee  brought  suit  to  recover  the  value 
of  two  horses  alleged  to  have  been  kilted, 
or  so  Injured  as  to  necessitate  the  killing  of 
them  by  an  engine  on  the  road  of  appellant 
The  value  was  alleged  to  have  been  f250. 
The  killing  was  charged  with  being  by  the 
negligence  of  the  company  in  operating  the 
engine.  Defendant  answered,  denying  the  al- 
legations of  the  complaint,  and  for  a  second 
defense  pleaded  the  following:  "That  plain- 
tiff negligently  permitted  the  horses  in  said 
complaint  mentioned  to  run  and  be  ui>on  the 
right  of  way  of  defendant  and  knowingly 
allowed  them  to  remain  thereon,  and  on  de- 
fendant's track,  at  such  a  point  and  In  socb 
a  way  that  defendant's  servant.  In  the  run- 
ning and  mana(,'ement  of  its  locomotive  and 
cars,  could  not,  by  the  exercise  of  due  care, 
have  prevented  such  injury,  and  that  Budt 
injury  complained  of  was  caused  by  and 
through  such  negligent  acts  of  plalntiir,  and 
while  the  defendant  was  in  the  exercise  of 
due  care  in  the  operation  of  Its  locomotlTe 
and  cars."  There  was  a  further  special  de- 
fense, which  was  stricken  out  upon  demnr- 
rer.    An  exception  was  taken  to  the  Judgnaeot 
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of  the  court.     Trial  was  had  to  a  jury.     Ver- 
dict and  judgment  for  the  plaintiff  for  $250. 

Wolcott  &  Valle  and  W.  W.  Field,  for  ap- 
pellant.   Black  &  Catlin,  for  appellee. 

REED,  P.  J.  (after  stating  the  facts). 
There  was  no  conflict  of  testimony  in  regard 
to  the  value  of  the  animals;  nor  was  there 
any  In  regard  to  the  Injuries  having  been 
inflicted  by  the  engine.  It  is  shown  that  the 
Injury  occurred  at  a  point  where  the  road  for 
some  distance  was  inclosed  by  a  substantial 
wire  fence.  At  a  point  one-fourth  of  a  mile 
from  where  the  collision  occurred  there  was 
an  opening  or  gate  that  had  been  left  open. 
Through  this  opening,  the  herd  of  horses,  8 
or  10  in  number,  entered  from  the  common 
or  range,  and  were  grazing  on  the  Inclosed 
right  of  way  of  appellant.  The  circumstan- 
ces attending  the  accident  can  be  better  un- 
derstood from  the  evidence  of  Mr.  Ti-usdale 
for  appellee,  and  Mr.  Layton,  the  engineer, 
sworn  for  appellant  The  evidence  of  the 
former  was:  "I  was,  perhaps,  four  or  five 
hundred  yards  from  the  railroad.  The  train 
was  coming  south  or  up  the  road,  and  I 
noticed  some  horses  on  the  railroad.  I  don't 
remember  how  many.  I  never  counted  them, 
but  I  saw  the  horses  on  the  road;  heard  the 
engine  whistle  some  distance  below,  not  at 
the  horses,  but  before  they  came  into  the 
switch.  I  looked  up,  and  I  saw  the  horses 
on  the  track,  or  right  close  to  it;  and  I 
stopped  right  where  I  was,  and  watched 
them,  to  see  how  the  train  would  get  through 
them.  I  supposed  there  might  be  a  ctiance 
for  an  accident.  The  train  came  along  up 
the  road.  They  were  not  running  at  any 
very  great  rate  of  speed,  or  1  didn't  think 
they  was.  They  didn't  whistle  when  they 
came  anywhere  near  where  the  horses  were. 
The  horses  didn't  appear  to  be  frightened; 
kept  eating  along  and  walking  along  the 
side  of  the  road,  or  on  the  road,  until  the 
train  got  almost  among  them,  and  all  at  once 
they  got  excited,  and  started  to  run,  some 
across  the  road  and  on  the  road.  They  run 
across.  They  seemed  to  be  on  the  east  side, 
or  northeast  side,  rather  oC  the  track,  and 
they  crossed  the  road  to  the  west  or  south- 
west side,  I  believe  it  is;  and  afterwards 
only  two  of  them  seemed  to  be  hurt  to 
amount  to  anything,  a  gray  horse  and  a  bay 
mare;  and,  after  the  train  passed  through 
among  them,  they  didn't  whistle,  ring  the 
bell,  or  anything.  1  supposed  they  were  try- 
ing to  slip  through  among  the  horses  quietly 
as  possible,  not  -to  create  any  excitement. 
After  they  got  through  among  the  horses,  I 
seen  some  of  them  were  hurt  pretty  badly, 
limped,  and  we  had  some  horses  of  our  own 
out,  and  I  went  out  to  see  whose  horses  they 
were.  I  didn't  kuow  whose  horses  they  were 
when  I  got  there,  but  found  two  of  them  to 
lie  considerably  hurt.  Some  of  them  run 
through  the  wire  fence,  and  were  scratched 
up  a  little,  but  not  much  hurt."    Mr.  Layton, 


the  engineer,  testified:  "I  was  coming  east 
on  No.  6,  engine  No.  176,  passenger  train; 
and,  as  I  got  in  sight  of  Menoken,  I  saw 
some  horses  inside  the  fence;  saw  them  a 
good  long  ways.  I  supposed  that,  Lf  I  would 
keep  still,  I  could  pass  by  them  without 
causing  them  to  get  on  the  track.  So  I  run 
up  without  makmg  any  noise  of  any  kind, 
only  the  natural  noise  of  the  engine  and 
train,  thinking  I  could  slip  by  them;  but, 
before  I  got  to  them,  they  started  to  run  this 
way,— east  we  call  it  Then  I  didn't  like  to 
ease  up,  as  1  thought,  if  I  did,  possibly  they 
would  get  ahead  of  me,  and  try  to  cross 
over.  So  I  thought  that  I  would  try  to  go  a  . 
little  faster  to  head  them  off,— that  is,  to  beat 
their  speed;  but,  before  I  got  quite  to  the 
horses,  they  took  a  sudden  notion  they  want- 
ed to  cross  the  track,  and  then  I  didn't  have 
time  to  do  anything  only  try  to  stop,  as 
there's  a  little  bridge  ahead,  and  I  knew  I 
was  going  to  get  them  into  the  bridge.  I 
applied  the  brakes,  and  I  think  I  reversed 
the  engine,  and  about  that  time  the  accident 
was  over.  I  reversed  the  engine  again,  put 
off  the  brakes,  and  went  on.  I  struck  the 
horses  near  the  bridge.  They  were  not  on 
the  track  when  I  first  saw  them.  They  were 
close  to  the  fence.  I  don't  know  how  far  the 
fence  Is.  It  is  quite  a  distance  from  the 
track.  Sometimes  It  Is  close  to  the  track, 
and  sometimes  further,  but  it  is  a  good  ways. 
I  couldn't  tell;  probably  a  hundred  feet, 
may  be  more  or  less.  ■!  didn't  notice  what 
they  were  doing.  I  saw  them  there,  and  my 
object  was  to  let  them  stay  there  if  possible, 
and  go  by  them.  I  got  in  a  hundred  feet  of 
them,  possiljly,  before  they  started  to  run. 
This  bridge  was  probably  a  hundred  yards 
from  the  end  of  the  switch  where  the  fence 
crosses  the  east  end.  It  was  my  object  to 
slip  by  them  without  disturbing  them. 
When  they  started,  they  run  east  or  south 
along  the  line  of  the  fence,  close  to  the  fence 
as  far  as  I, could  see,  until  the  engine  obstruc- 
ted my  view.  It  would  obstruct  my  view  when 
I  got  the  engine  between  me  and  the  horses. 
The  fireman,  I  think,  told  me,  'Look  at  them; 
they  are  going  to  cross.'  And  I  then  tried 
to  stop,  as  I  was  afraid  to  get  them  in  the 
bridge,  as  it  would  probably  cause  a  wreck 
or  something  else.  I  didn't  want  to  hit  them 
in  the  bridge,  nor  anywhere  else.  I  know  I 
tried  to  stop.  They  crossed  over  until  they 
got  to  the  fence  on  the  other  sidb,  and  then 
ran  up  along  that  fence  until  the  fence. turn- 
ed them  Into  the  cattle  guard  this  way,  and ' 
I  expected  possibly  they  were  so  excited  they 
would  run  into  the  cattle  guard;  and  I  had 
the  train  under  full  control,  expecting  them 
to  do  so,  but  they  didn't.  They  run  up  to 
the  guard,  and  turned,  and  jumped  the  fence. 
There  were  six  or  eight  of  them.  Q.  Did  you 
notice  how  many  of  them,  if  any,  were  hurt? 
A.  Yes;  there  was  one  I  reported  left  on  the 
track;  knocked  it  down,  and  left  it  there. 
It  was  a  bay.  1  couldn't  tell  much  about 
it    I  don't  remember  anything  of  any  gray 
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knocked  down  there.  The  only  thing  I  know 
of  was  the  bay  animal.  There  was  a  gray 
that  got  fastened  on  the  fence,  and  1  was  by 
some  time  before  he  got  loose.  I  couldn't 
tell  just  how  he  go!  fastened.  I  don't  know 
anything  about  it.  I  saw  the  horses  try  to 
Jump  over,  and  they  all  did  get  over  pretty 
well  but  this  one,  and  he  got  fastened.  He 
got  very  near  through,  and  got  In  here,  and 
hung  there  for  some  time.  They  jumped  the 
fence  on  the  right  side.  They  were  on  my 
left  coming  this  way  when  I  first  saw  them. 
After  they  started  to  cross  the  track,  it 
wasn't  possible  for  me  to  stop  the  train. 
The  fill,  where  I  first  saw  them,  was  about 
two  feet  That  would  be  my  judgment  I 
might  possibly  exceed  that  a  little.  I  don't 
know."  And  upon  cross-examination:  "When 
I  first  saw  the  horses,  I  was  very  nearly 
three-quarters  of  a  mile  from  them.  I  was 
running  about  thirty  miles  an  hour  at  the 
time  I  entered  the  switch.  After  I  saw  the 
horses  begin  to  run,  I  increased  my  speed. 
They  were  possibly  a  hundred  feet  ahead  of 
me  when  they  began  to  run.  They  were 
over  a  quarter  of  a  mile  from  the  north  end 
of  the  switch  when  they  began  to  run;  prob- 
ably a  hundred  yards  from  the  east  end. 
They  were  at  the  fence  to  my  left  one  hun- 
dred feet  ahead  of  the  engine." 

There  having  been  no  conflict  in  the  evi- 
dence in  regard  to  the  facts  and  circumstan- 
ces of  the  accident,  we  are  relieved  of  the 
necessity  of  discussing  it  The  question  of 
negligence  was  one  of  fact,  to  be  determined 
by  the  juty.  The  finding  was  against  ap- 
pellant Whether  the  course  pursued  by  the 
engineer  was  prudent  or  reckless  can  only 
be  determined  by  those  more  familiar  with 
the  management  of  trains  than  I  am.  The 
testimony  of  the  engineer  clearly  shows  an 
admitted  error  in  judgment.  The  view  was 
not  obstructed.  He  saw  the  horses  three- 
fourths  of  a  mile,  which  were  known  to  be 
within  the  fences  on  either  side.  .  What  un- 
der the  circumstances  a  band  of  horses  would 
do  could  not  be  anticipated.  Not  knowing 
what  they  would  do,  it  seems  that  common 
prudence  would  require  that,  in  any  attempt 
to  pass  them,  the  train  should  be  "slowed 
down,"  and  under  perfect  control,  so  it  could 
at  once  be  stopped  in  case  the  horses  should 
attempt,  as  they  did,  to  cross  ahead  of  the 
engine.  The  evidence  shows  such  lack  of 
control,  that,  after  the  horses  got  ui)on  the 
track,  they  ran  for  some  distance  in  advance, 
'until  a  bridge  was  encountered,  before  the 
collision  occurred.  Showing  that  the-  train 
was  not  so  handled  as  to  render  the  accident 
unavoidable.  Whether  through  error  of  judg- 
ment or  recklessness,  the  result  was  the 
same,  and  it  was  fortunate  that  there  was 
not  a  loss  of  human,  as  well  as  animal,  life. 
The  conditions  were  such  that  the  engineer 
should  not  have  tried  an  experiment. 

The  defense  of  the  right  of  way  being 
fenced  with  a  lawful  fence  was  properly  re- 
jected.    Whether  rightfully   or   wrongfully 


there,  they  were  there,  seen  by  the  engineer 
a  long  distance,  and  it  was  his  duty,  so  far 
as  was  possible,  to  prevent  a  collision  or 
Injury.  Hence  proof  in  regard  to  a  right  of 
way,  fenced  with  strong  fences,  would  have 
presented  no  defense. 

It  is  assigned  as  error  that  the  court  per- 
mitted plaintiff's  attorney,  In  his  argument 
to  the  jury,  to  make  Improper  and  irrelevant 
statements  and  arguments,  for  the  purpose 
of  prejudicing  the  jury  against  the  defend- 
ant. What  occurred  in  this  respect  was  as 
follows:  "Counsel  for  defendant  excepts  to 
counsel  for  the  plaintlfF  stating  in  his  argu- 
ment to  the  Jury  that  the  defendant  expects 
nothing  before  this  jury,  but  are  proceeding 
with  the  case,  as  is  their  practice,  with  a 
view  of  taking  the  case  to  a  higher  court. 
The  Court:  'What  was  done  in  reference 
to  other  cases  is  not  proper,  but  counsel  may 
comment  upon  the  cotirse  of  the  defendant 
in  this  case.'  Counsel  for  defendant  excepts 
to  the  ruling  of  the  court  and  asks  that  the 
record  contain  the  statements  of-  counsel, 
the  statements  referred  to  being  in  substance 
as  follows:  By  Mr.  Black:  'The  defendant 
can  have  but  one  object  and  that  is  to  annoy 
and  harass  this  plaintiff,  and  make  the  pros- 
ecution of  this  case  so  expensive  that  the 
very  idea  will  defeat  him,  overwhelm  him. 
subdue  him,  drive  him  home,  and  compel 
him  to  suffer  any  injury  rather  than  come 
into  court  and  ask  for  damages.  They  dont 
expect  anything  in  this  case  before  this  Jury. 
They  have  simply  laid  the  foundation  to  take 
the  case  to  a  higher  court  where,  with  the 
aid  of  a  fifty  thousand  dollar  library,  and  the 
counsel  of  the  United  States  senator,  they 
may  defeat  justice.'"  It  appears  that  the 
language  used  by  the  attorney  preceded  the 
very  proper  ruling  and  caution  of  the  court 
and  that  line  of  argument  appears  to  hare 
stopped  there.  The  practice  in  such  cases  Is 
well  settled.  Considerable  latitude  within 
the  limits  of  the  case  is  allowed  an  attorney. 
When  he  oversteps  the  line  of  professional 
practice,  and  drags  In  extraneous  matter  for 
the  purpose  of  creating  prejudice,  or  In  any 
way  exceeds  professional  limits,  and  the 
opposing  counsel  objects,  it  becomes  the  dnty 
of  the  court  to  stop  it  If  he  falls  to  do  so, 
and  the  objectionable  argument  Is  continued. 
It  is  error.  As  shown  by  the  bill  of  excep- 
tions, It  was  stopped  as  soon  as  the  coort'a 
attention  was  called  to  It  Consequently,  oo 
error  could  be  predicated  upon  It 

The  instructions  given,  five  in  number.  In- 
cluding the  one  as  to  the  form  of  a  verdict, 
were  each  excepted  to,  and  errors  assigned. 
The  first  two  were  In  regard  to  facts  abont 
which  there  was  no  controversy.  The  tblrd 
and  fourth  were  Important  as  to  the  qae»- 
tlons  of  negligence  and  liability.  I  give  tliezn 
in  full:  "You  are  therefore  instructed  tiiat 
the  first  and  principal  question  for  yoa  to  de- 
termine is  whether  or  not  the  defen«lant 
company,  through  Its  servants  operatlni: 
said  locomotive,  so  negligently  managed  and 
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operated  the  same  and  the  train  of  cars  at- 
tached thereto  that  the  said  horses  were  run 
Into  and  against  thereby;  for  Inasmuch  as 
the  defendant  company  was  duly  apprised 
of  the  proximity  of  said  stock  to  the  trac^k, 
where  Its  said  locomotive  and  train  would 
pass.  It  was  Its  duty  to  exercise  reasonable 
and  ordinary  care,  skill,  and  diligence  to 
prevent  the  same  running  Into  and  against 
said  horses.  In  law,  negligence  Is  defined 
to  be  the  want  of  that  care  and  prudence 
which  a  person  of  ordinary  Intelligence 
would  exercise  under  all  the  circumstances 
of  the  case;  so  that.  If  you  should  find  and 
believe  from  the  evidence  that  the  defendant 
company  was  guilty  of  negligence  in  the 
operation  of  Its  said  locomotive  and  train, 
that  the  damage  to  said  horses,  by  running 
against  the  same,  was  the  natural,  ordinary 
result  of  such  negligence,  and  the  proximate 
cause  of  the  injury  to  said  animals  by  said 
locomotive  striking  them  as  aforesaid,  which 
a  reasonable,  prudent  and  cautious  person 
ought  to  have  apprehended  would  result 
from  BO  running  and  operating  said  locomo- 
tive and  train,  then  plaintiff  would  be  en- 
titled to  recover;  otherwise,  not  In  estab- 
lishing these  facts,  the  burden  of  proof  rests 
with  the  plaintiff  to  prove  the  same  by  a 
preponderance  of  the  evidence  in  the  case." 
Excepted  to  by  defendant.  "(4)  In  the  event 
you  find  the  plaintiff  entitled  to  recover, 
then  you  are  instructed  that  the  amount  of 
such  recovery  would  be  the  difference  be- 
tween the  reasonable  value  of  said  horses 
just  prior  to  the  injury  and  the  value  there- 
of as  injured;  and  on  this  question  of  dam- 
ages you  are  further  instructed  that  the  bur- 
den of  proof  rests  with  the  plaintiff  to  estab- 
lish the  amount  of  said  damages  by  a  pre- 
ponderance of  evidence  in  the  case,  and 
likewise  establish  that  said  horses  were  In- 
jured by  said  locomotive  or  train  running 
against  or  upon  the  same.  For  any  injury 
to  said  stock  caused  by  running  against. 
Into,  or  attempting  to  jnmp,  the  fence  along 
said  right  of  way,  or  Injury  in  any  way 
caused  other  than  being  run  Into  or  against 
by  said  locomotive  or  train,  though  caused 
by  fright  at  the  speed  or  noise  thereof,  or 
tbe  escape  of  steam  or  smoke  from  said 
locomotive,  and  the  noise  occasioned  there- 
by, defendant  would  not  be  responsible  for, 
no  matter  In  what  manner  it  might  have 
been  operating  its  locomotive  and  train 
aforesaid."  They  are  full,  carefully  worded, 
and  seem  to  fairly  state  the  law  of  the  case. 
I  do  not  see  that  they  are  in  any  way  open 
to  criticism.  The  following  Instruction  was 
given  upon  the  request  of  the  defendant: 
"You  are  further  instructed  on  the  question 
of  negligence  that  If  you  believe  from  the 
evidence  that  the  engineman  running  the 
engine  In  question  saw  said  horses  while 
several  hundred  yards  away  and  used  his 
best  judgment  to  get  by  said  horses  with- 
out frightening  them,  and  that,  after  they 
tjecamc  so  frightened,  be  used  bis  best 
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<  judgment  In  operating  his  train  or  engine 
so  as  to  avoid  any  injury  or  damage,  and 
to  avoid  striking  sa'd  horses,  and  that  his 
judgment  and  acts  were  such  as  would  have 
been  employed  by  a  reasonable,  prudent 
man  and  engineman  under  like  circumstan- 
ces, and  that  notwithstanding  this,  said 
stock  was  struck  and  injured,  still  such  acts 
of  said  engineman  would  not  constitute  such 
negligence  as  to  render  defendant  liable 
herein."  Tbe  instructions  given  are  as  fa- 
vorable to  the  defendant  as  the  facts  estab- 
lished would  warrant 

The  Instructions  offered  by  the  defendant 
were  refused,  exceptions  taken,  and  errors 
assigned.  The  same,  in  effect,  had  been 
given.  Those  offered  only  elaborated  the 
propositions  previously  plainly  stated,  and 
were  very  properly  refused. 

Five  questions  were  propounded  by  defend- 
ant's counsel  for  special  findings  by  the 
jury,  and  refused  by  the  court.  Such  re- 
fusal is  assigned  for  error.  It  was  a  matter 
in  the  discretion  of  the  court,  and  the  ex- 
ercise of  such  discretion  is  not  subject  to 
review,  unless  there  was  an  evident  and 
apparent  abuse  of  it  The  refusal  of  the 
court  was  warranted.  The  three  first  ques- 
tions were:  (1)  Was  there  negligence?  (2) 
If  so,  in  what  did  it  consist?  (3)  Was  the 
gray  horse  Injured  by  a  collision  with  the 
engine,  or  by  the  wire  fence?  It  will  at 
once  be  seen  that,  without  a  determination 
of  these  questions  by  the  jury,  upon  the 
Instructions  of  the  court  no  verdict  could 
have  been  found.  They  were  the  factors, 
and  the  only  ones;  and  the  answer  was,  of 
necessity,  embraced  in  the  general  verdict. 
The  answers  to  the  other  two.  If  given, 
would  have  been  of  no  legal  Importance. 
They  were  whether  the  horses'  legs  were 
broken,  etc.  Both  might  have  been  an- 
swered in  the  negative,  and  yet  not  Influence 
the  general  finding.  We  find  no  serious  er- 
ror, and  the  judgment  of  the  dlsti-ict  court 
will  be  affirmed.    Affirmed. 


(9  Colo.  App.  86) 

DENVER  &  B.  G.  R.  CO.  v.  PILGBIM. 

(Court  of  Appeals  of  Colorado.    Jan.  11,  1897.) 

Cahkieks — Railroads— Neolioexce  —  Pkoximate 
Cause— IssTRt'CTiONs—  Special  Ql-estioxs. 

1.  There  being  a  bnowstorm  in  tbe  mountains 
over  which  a  passenger  train  was  about  to  pass, 
it  was  not  negligent  for  the  company,  in  order 
that  schedule  time  might  be  kept,  to  make  up 
the  train  with  a  snowplow  ahead,  and  a  San- 
ger behind  the  leadinp  locomotive  and  between 
said  locomotive  and  the  two  locomotives  which 
were  the  real  motive  power  of  tlie  train  proper. 

2.  The  fact  that  a  train  was  improperly  made 
up  does  not  justify  a  recovery  by  a  passenger 
thereon  for  mjuries  received  in  a  derailment 
which  resulted  wholly  from  a  totally  independ- 
ent cause. 

3.  A  company  operating  a  railroad  over 
monntains  wts  not  negligent  in  running  a  train 
during  a  severe  snowstorm,  and  hence  was  not 
liable  to  a  passenger  injured  by  the  train's  de- 
railment by  a  snowslide;  such  an  accident 
never  before  having  occurred  at  the  same  point. 
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nnd  there  having  b;eD  no  reason  to  anticipate 
one. 

4.  Where  a  passenger  charged  negligence  in 
operating  the  train  by  the  derailment  of  which 
he  was  injured,  and  there  was  evidence  that  the 
company  improperly  made  up  the  train,  but 
there  was  no  evidence  whatever  that  the  de- 
railment resulted  from  that  fact,  it  was  not 
harmless  error  to  instruct  that,  if  the  train  was 
derailed  becaube  of  negligence  in  making  it  up, 
plaintiff  should  recover. 

5.  The  putting  to  the  jury  of  a  specific  inter- 
rogatory is  in  the  discretion  of  the  trial  court. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Christopher  A.  Pilgrim  against 
the  Denver  &  Rio  Grande  Railroad  Company 
to  recover  damages  for  personal  Injuries. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.    Reversed. 

Wolcott  &  Vaile  and  Henry  F.  May,  for 
appellant.     Caypless  &  Brown,  for  appellee. 

BISSELL,  J.  In  the  winter  of  1892  and 
1S93,  Pilgrim  was  a  Pullman  car  porter, 
working  on  a  sleeper  attached  to  a  train 
running  between  Alamosa  and  Denver.  One 
day  in  February  the  train  to  which  this 
sleeper  was  attached  reached  Antonlto,  and 
left  there  on  its  way  for  the  trip.  From 
Antonlto,  for  about  40  miles,  the  Rio  Grande 
Railroad  follows  an  up  grade  through  the 
mountains,  until  it  reaches  the  divide  at  the 
top  of  the  range.  On  that  day  Cole  Lydon, 
the  superintendent  of  the  Fourth  division  of 
the  road,  was  on  the  train,  in  the  discharge 
of  his  duties.  Before  leaving  Antonlto  he 
had  been  advised  by  some  of  the  operators 
of  a  snowstorm  in  the  mountains,  and  he 
arranged  the  train  for  the  purpose  of  mak- 
ing time,  and  to  overcome  the  dlffleulties 
which  would  result  from  the  storm.  The 
way  in  which  the  train  was  made  up  will 
be  stated,  though  this  is  not  deemed  of  very 
vital  consequence.  A  good  deal  of  stress 
was  laid  at  the  trial  on  this  fact,  and  it  is 
much  dlscassed  In  the  briefs,  and  might  pos- 
sibly have  bad  a  good  deal  of  influence  with 
the  jury.  As  we  read  the  case,  however,  it 
was  not  a  pivotal  question,  and  It  is  only 
referred  to  because  an  instruction  based  on 
it  lacked  some  limitations  which  were  req- 
uisite and  important.  There  was  an  engine 
with  a  snowplow  at  the  head  of  the  train; 
behind  this  was  a  flanger;  and  thereafter 
came  two  engines.  The  air  controlling  the 
brakes  on  the  train  was  connected  with  the 
one  iu  the  rear.  Behind  the  locomotives 
there  was  a  baggage  car,  coach,  the  sleeper 
iu  question,  and  a  caboose,  on  which  the 
superintendent  was  riding,  and  wherein 
were  carried  laborers  to  aid  In  a  case  of 
emergency.  There  was  some  testimony  of- 
fered which  tended  to  show  that  the  use  of 
a  flanger  between  the  forward  locomotive 
and  those  attached  for  hauling  purposes  was 
a  dangerous  method  of  coupling  a  train, 
since  the  purpose  of  the  flanger  was  to  cut 
the  enow  out  between  the  tracks,  and  run- 
ning, as  It  necessarily  must,  for  this  pur- 


pose, very  close  to  the  rails,  was  In  danger  of 
catching  obstructions  and  causing  accidents. 
The  superintendent,  however,  and  the  en- 
gineers and  conductors  connected  with  the 
train,  assert  its  frequent  use  in  this  manner. 
and  its  safety  and  propriety.  The  plaintiff 
produced  rules  of  the  company  in  which  di- 
rections were  given  with  reference  to  the 
severance  of  a  train  into  sections  under  some 
circumstances,  and  which,  according  to  the 
testimony  of  the  superintendent,  could  not 
well  be  done  In  a  snowstorm.  This  Is  like- 
wise of  little  consequence,  but  it  Is  stated 
because  some  reliance  is  placed  on  this  fact 
in  the  argument.  After  the  train  left  An- 
tonlto it  struck  snow  22  or  23  miles  before 
it  reached  the  point  of  the  accident,  which 
was  near  what  is  called  the  "Farrow  Cat." 
Just  at  that  cut  there  is  a  very  sharp  cnrve, 
of  about  1%  pei^  cent.,  and  the  grade  of  the 
road  at  this  point  Is  about  75  feet  to  the 
mile.  The  plaintiff.  In  his  complaint,  char- 
ged that  the  accident  was  occasioned  by  the 
negligence  of  the  company  In  running  and 
operating  its  train,  and  charged  that  the 
accident  happened  in  the  cut  which  was  on 
this  curve.  The  plaintiff's  theory  was  that 
the  accident  was  occasioned  because  the 
tr.iln  was  made  up  In  this  particular  man- 
ner, aild  run  over  this  curve,  and  tbroagb 
the  cut  filled  with  snow,  and  that  by  reason 
of  such  combination  of  circumstances  the 
cars  were  forced  from  the  track.  There  is 
no  question  that  the  cars  left  the  track, 
went  down  the  embankment,  and  that  the 
porter  was  carried  with  the  sleeper  to  the 
bottom,  was  quite  severely  cut  about  the 
hip,  and  suffered  some  loss  of  time  and  in- 
jury. The  company  does  not  question  the 
amount  of  the  judgment,  or  the  extent  of 
the  recovery  in  case  the  judgment  should  be 
affirmed.  On  the  conclusion  of  the  plain- 
tiff's case,  as  well  as  after  the  testimony 
was  all  in,  the  company  requested  the  court 
to  charge  the  jury  to  And  for  the  defendant, 
and  asked  several  Instructions  which  were 
refused,  and  gave  others  to  which  excep- 
tions were  taken.  In  discussing  the  case 
we  will  group  the  errors,  rather  than  discoss 
each,  and  state  generally  the  reasons  which 
Influence  us  to  reverse  the  judgment. 

The  appellee  insists  that  his  position  on 
the  train,  as  a  porter  In  the  Pullman  car.  in 
the  employ  of  the  Pullman  Company,  took 
him  out  of  the  class  known  as  "fellow  serv- 
vants,"  and  that  he  may  recover  his  dam- 
ages even  though  it  should  appear  that  the 
accident  was  occasioned  by  the  negligence  of 
those  engaged  In  operating  the  train.  It 
has  been  decided  in  this  and  other  jaris- 
dictlons  (Railway  Co.  v.  Kelley,  4  Colo.  A.tv. 
325,  35  Pac.  923)  that  an  express  messenjn^r 
who  runs  on  a  train,  looking  after  the  biu4- 
ness  of  the  express  company,  under  contract 
between  the  express  company  and  the  rail- 
road. Is  not  a  fellow  servant,  and  that  noBf 
of  the  principles  which  control  actions  bv 
fellow  servants  are  operative.    The  appellee. 
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of  course,  insists  that,  as  a  Pullman  porter, 
lie  is  brought  into  the  same  relations  with 
the  railroad  company,  and  may  recover  on 
proof  of  the  happening  of  an  accident,  like 
a  passenger,  who,  by  making  this  proof, 
thereby  casts  the  burden  on  the  railroad 
company  to  show  care  and  due  caution  in 
the  management  and  operation  of  their 
trains.  This  is  probably  a  debatable  ques- 
tion, because  of  the  relationship  which  the 
porter  sustains  to  the  passengers  traveling, 
although  the  precise  point  has  been  adjudi- 
cated in  favor  of  the  porter  in  another  state. 
We  do  not  intend  to  decide  this  question. 
It  may  be  conceded,  tot  the  purposes  of  this 
opinion,  that  the  porter  was  a  passenger, 
showed  an  accident,  the  extent  of  the  in- 
jury, and  amount  of  his  damages,  and  he 
might  recover  on  this  proof  unless  there 
.  was  evidence  exculpating  the  company. 
This  we  assume.  There  was  no  evidence 
tending  to  show  that  the  railroad  company 
was  at  all  negligent  in  the  management  or 
operation  of  its  train.  There  was  no  evi- 
dence that  the  accident  resulted  from  the 
company's  negligence.  On  the  other  hand, 
there  was  precise  and  definite  proof  that  the 
accident  did  not  result  from  the  company's 
negligence,  but  from  circumstances  over 
which  it  had  no  control.  According  to  the 
proof,  the  train  struck  the  storm  very  short- 
ly after  leaving  Antohito,  and  ran  in  and 
through  it  for  some  miles  while  they  were 
climbing  up  the  mountain.  When  they  got 
to  a  point  near  the  Farrow  Cut,  snow  had 
fallen  to  the  depth  of  nearly  three  feet.  It 
was  a  severe  storm,  as  was  evidenced  by 
the  fact  that  it  was  necessary  to  use  a 
snowplow  and  flanger  in  order  to  clear  the 
way.  It  cannot  be  held  negligent  for  a  rail- 
road company  to  organize  and  arrange  its 
train  for  the  purpose  of  pushing  it  up  the 
mountain,  and  over  the  grade  and  through 
the  snow,  to  make  its  regular  time  and  con- 
nections, so  long  as  due  regard  is  had  to  the 
situation  and  the  circumstances  under  which 
It  is  done. 

We  must  recur  again  to  the  evidence  offered 
with  reference  to  the  running  of  a  train  with 
a  snowplow  ahead  and  a  flanger  behind,  and 
between  the  leading  locomotive  and  those 
which  are  the  real  motive  power  of  the  train 
itself.     While  we   concede  that  there  was 
some  evidence  tending  to  show  that  this  was 
a  dangerous  method  in  which  to  run  a  train, 
there  was  absolutely  none  that  the  accident 
came  from  this  Irregular  construction.    Un- 
der these  circumstances,  we  do  not  under- 
stand  that   a   cause   of   action   necessarily 
comes  to  a  plaintiff  who  may  prove  that  a 
train  is  improperly  made  up,  unless  this  is 
followed  by  other  evidence  which  shall  like- 
-wise  demonstrate  that  those  circumstances 
either  had,  or  might  have  had,  something  to 
«3o   with  the  accident.     In  this  case  there 
-was  a  total  want  of  such  supporting  testi- 
xnony.    The  train  had  not  reached  the  cut 
nor  the  curve  at  which  the  plaintiff  alleges 


the  accident  happened;  nor  was  it  derailed 
because  it  was  made  up  in  this  way,  and 
running  over  the  curve  and  through  the  cut. 
The  train  was  on  a  straight  piece  of  track 
which  lay  between  the  curve  and  Antonito, 
and  was  running  at  its  usual  schedule  rate 
of  about  18  miles  an  hour.  But  for  some 
very  clear  and  persuasive  evidence  given  on 
the  subject,  we  might  be  unable  to  discover 
the  cause,  and  might  then  agree  with  counsel 
for  the  appellee  that  if  the  cause  was  unex- 
plained, and  the  jury  should  be  convinced 
that  the  train  was  improperly  made  up,  the 
verdict  might  be  sustained.  This,  however, 
clearly  demonstrates  that  the  train  was 
pushed  off  the  track  by  a  snowslide  which 
came  down  the  mountain.  A  snowslide  had 
never  been  known  at  that  point  before,  nor 
has  one  ever  been  heard  of  since,  according 
to  the  record.  To  run  a  train  made  up  in 
this  way  over  that  particular  part  of  the 
road,  and  under  the  specified  circumstances. 
Is  not,  therefore,  necessarily  negligent;  nor 
are  we  at  all  clear  that  tlie  company  could 
be  adjudged  negligent  to  attempt  to  run  its 
train  in  a  snowstorm  up  this  grade,  and 
over  the  divide.  If  this  should  be  held,  it 
would  practically  result  In  forcing  a  railroad  ' 
company  to  cease  the  operation  of  Its  trains 
in  snowstorms,  and  over  the  mountains, 
through  the  greater  part  of  the  winter.  The 
court  and  everybody  else  knows  that  every 
winter  all  roads  running  through  the  moun- 
tains must  operate  their  trains  in  snow- 
storms, and  they  must  make  their  connections 
In  order  to  carry  on  their  business,  and  they 
must  arrange  their  trains  for  the  purpose  of 
furnishing  force  and  power  to  meet  the  ob- 
struction which  the  snow  occasions.  Of 
course,  if  it  happens  that  a  case  Is  developed 
which  demonstrates  that  the  metliod  by 
which  the  train  was  operated  was  a  negli- 
gent one,  tending  to  produce  the  accident 
complained  of,  the  company  would  be  held 
responsible.  This  Is  not  such  a  case.  The 
company  had  no  reason  to  anticipate  a  slide 
at  that  point,  nor  is  there  anything  in  the 
record  to  show  that  the  train  was  being  op- 
erated in  a  negligent  or  dangerous  way, 
which  contributed  to  the  injury.  All  tlie 
evidence  tends  in  a  contrary  direction.  The 
snowslide  came,  struck  the  train,  and  pushtMl 
the  cars  off  the  track  and  down  the  hill. 
Whether,  on  the  subsequent  trial  of  the  casa, 
the  plaintiff  will  be  able  to  show  that  the 
method  of  operation  had  anything  whatever 
to  do  with  the  accident,  we  are  unable  to  say. 
On  the  case  as  it  stands,  he  showed  no  neg- 
ligence on  the  part  of  the  company,  but,  on 
the  other  hand,  the  company  proved  due  care, 
and  offered  evidence  which  tended  to  show 
that  the  accident  was  occasioned  by  a  cir- 
cumstance over  which  they  had  no  control, 
and  which  their  antecedent  experience  neither 
led  them  to  expect  nor  obligated  them  to  an- 
ticipate. Under  these  circumstances,  we  re- 
gard the  third  instruction  given  by  the  court, 
with  reference  to  the  formation  of  the  train, 
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as  prejudicial  to  the  company,  and  one  which 
ought  not  to  have  been  given  without  other 
limitations  and  quaiiflcations.  It  seems  to 
us  that  the  situation  of  the  case  did  not  au- 
thorize the  court  to  tell  the  Jury  that  if  they 
found  that  the  train  was  made  up  in  viola- 
tion of  its  own  rules,  and  in  a  negligent  and 
dangerous  piannor,  and  by  reason  of  this 
fact  the  cars  were  thrown  off  the  tracli,  they 
might  find  for  the  plaintiff,  because  there 
was  nothing  in  the  case  to  show  this  to  be 
true.  What  the  plaintiff  proved,  the  evi- 
dence which  the  defendant  offered,  either  or 
both  together,  wholly  failed  to  warrant  a 
finding  that  the  accident  resulted  from  the 
way  in  which  the  train  was  made  up.  If 
this  be  so,  such  an  instruction,  of  necessity, 
operated  to  the  prejudice  of  the  defendant, 
because,  if  the  Jury  should  find  from  the  tes- 
timony that  the  train  was  made  up  in  vio- 
lation of  its  rules,  they  would  very  readily 
conclude  that  this  might  have  bad  something 
to  do  with  it  Courts  all  thoroughly  under- 
stand the  tendency  of  Juries  in  cases  of  this 
description,  and  nisi  prius  judges  are  bound 
to  carefully  limit  and  guard  any  instructions 
80  as  to  protect  the  rights  of  the  plaintiff  us 
'  well  as  guard  the  Interests  of  the  defendant. 
An  instruction  which  is  based  on  a  hypothe- 
sis which  the  case  does  not  warrant  must 
necessarily  be  prejudicial,  so  long  as  there 
is  evidence  in  the  case  to  which  it  might  be 
applied,  although  it  may  not  be  evidence 
which  warranted  It 

Some  complaint  is  made  of  an  instruction 
which  the  court  gave  wherein  it  attempted 
to  show  the  distinction  between  testimony 
and  evidence.  It  is  possible  this  Instruction 
is  Justified  by  some  lexicographer,  and  pos- 
sibly by  intimations  in  some  adjudications. 
It  is,  however,  far  too  refined  for  us,  and  we 
are  unable  to  see  its  significance  or  its  ap- 
plicability-. It  was  wholly  unimportant,  and 
in  no  manner  tended  to  enlighten  the  Jury, 
and  was  probably  perfectly  harmless,  and 
the  case  would  not  be  reversed  on  that 
ground.  Our  sujigestions  a^  made  in  defer- 
ence to  counsel's  argument,  rather  than  be- 
cause of  the  Importance  of  the  inquiry. 

Before  the  case  went  to  the  jury,  the  com- 
pany asked  the  court  to  put  an  Interroga- 
tory with  refeience  to  the  cause  of  the  de- 
railment of  the  train,  and  the  rolling  of  the 
cars  down  the  embanicment  We  do  not  un- 
derstand that  the  refusal  to  put  a  specific 
interrotratory  can  be  assigned  as  error.  Pos- 
sibly, the  court  might  have  put  the  question, 
and  aslted  a  spec!  tic  answer,  and  the  party 
could  not  have  complained  if  the  answer  bad 
been  against  him.  These  matters  are  so 
largely  in  the  discretion  of  the  court  that  a 
case  is  never  disturbed  because  of  what  the 
court  may  have  done.  It  would  have  been  a 
very  satisfactory  inquiry,  and  the  special 
finding  of  the  jury  tliereon  would  probably 
have  been  controlling  in  determining  the 
question  whether  the  accident  came  from  the 
negligence  of  the  company,  or  under  chrcum- 


stances  which  would  be  an  absolute  excuse 
if  proven.  We  confess  that  we  should  have 
been  very  glad  if  this  fact  had  been  directly 
determined  by  special  verdict.  If  it  had  been 
found  with  the  railroad  company,  it  would  be 
a  perfect  basis  on  which  to  rest  this  deci- 
sion, which  is  simply  our  conclusion  on  the 
evidence,  without  any  direct  knowledge  of 
what  the  opinion  of  the  Jurors  may  have  be^ 
regarding  this  particular  fact 

It  may  seem  rather  hard  to  disturb  ao 
small  a  verdict  In  favor  of  one  who  was  In- 
jured, and,  if  the  plaintiff's  case  had  been 
sustained  by  any  testimony  which  seemed 
to  warrant  a  recovery,  we  might  have  fonnd 
a  way  to  affirm  the  Judgment  Since  the 
record  is  barren  of  evidence  supporting  it, 
we  cannot  do  otherwise  than  reverse  it  even 
though  we  subject  the  plaintiff  to  the  ex- 
pense of  another  trial.  The  Judgment  will 
be  reversed.   Reversed. 


(9  CoUk  App.  Ifi) 
SANBORN  V.  FIRST  NAT.  BANK  OF 
OREELEY. 

(Court  of  Appeals  of  Colorado.    Jan.  11,  1897.) 

Lamduiud  and  Tenant— Assioxmekt  or  Revi» 
810X— Appurtenances. 
There  being  competition  for  several  loca- 
tions offered  for  a  post  otfice,  persons  occupyinf 
property  adjacent  to  its  then  present  location, 
who  wished  it  to  remain  there,  agreed  to  p«T 
a  certain  sum  annually  to  the  owner  of  the 
premises  which  it  occupied,  or  his  assigns,  io 
consideration  that  he  would  lease  the  premise* 
to  the  goverument  for  a  term  of  five  years  at 
an  inadequate  rental.  Held,  that  the  agreement 
did  not  create  the  relation  of  landlord  and  ten- 
ant; hence  the  right  to  receive  payments  under 
it  was  not  appurtenant  to  the  land,  and  accord- 
ingly did  not  pass  by  a  conveyance  of  tbe  prem- 
ises. 

Appeal  from  district  court  Weld  county. 

Action  by  Burton  D.  Sanborn,  assignee 
of  Samuel  D.  Hunter,  insolvent  against  tbe 
First  National  Bank  of  Greeley.  From  a 
Judgment  for  defendant  plaintiff  brings  er- 
ror.   Reversed. 

H.  N.  Haynes,  for  plalntltt  in  otoc 
Charles  D.  Todd  and  James  W.  McCreery, 
for  defendant  in  error. 

THOMSON,  J.  ■  The  plaintiff  in  error  brought 
suit  against  the  defendant  in  error  upon  the 
following  contract: 

"Greeley,  Colo.,  Jan.  1st,  issa 
"We,  the  nndersigned,  agree  to  pay  each 
the  sum  set  opposite  his  name,  or  snch  pro- 
portion thereof  as  is  necessary,  yearly,  ia 
advance,  to  Samuel  D.  Hunter,  or  his  as- 
signs, in  consideration  that  said  Hunter  and 
assigns  give  a  lease  to  the  United  States 
government  of  the  room  now  occupied  by 
the  post  office  in  Park  Place,  Greeley,  f«r 
the  use  of  the  post  office,  for  tbe  term  of 
five  years,  at  a  lower  rate  of  rent  than  as 
adequate  compensation  for  eald  premises, 
to  the  end  that  the  i>ost  office  In  Oreeley  ibmj 


Digitized  by 


Google 


Colo.) 


SANBORN  V.  FIRST  NAT.  BANK 


661 


be  kept  in  its  present  location,  (or  the  I)et- 
ter  accommodation  of  its  patrons. 
"First  National  Banl:,  by  J.  M. 
Wallace,   Pres ?200." 

The  complaint  alleges  that  other  interested 
parties  signed  the  agreement,  subscribing 
different  amounts,  and  that  the  total  sub- 
scription aggregated  $435  per  annum;  that, 
to  meet  the  active  competition  for  the  loca- 
tion of  the  post  office,  Hunter  was  obliged 
to  rent  the  room  to  the  United  States  (or 
$000  per  year,  whereas  its  rental  value  was 
$1,200  per  year,  and  that  he  effected  a  lease 
to  the  United  States  at  an  annual  rental  of 
$600  for  five  years;  that,  by  vhrtue  of  the 
lease,  the  i>ost  office  remained  on  the  prem- 
ises for  the  full  term  of  five  years;  that  the 
defendant  made  payments  on  its  subscrip- 
tion, aggregating  $400,  but  refused  any  fur- 
ther payment;  and  that,  on  the  26th  day 
of  December,  1890,  Hunter  made  a  general 
assignment  of  all  his  property  for  the  benefit 
of  his  creditors  to  the  plaintiff,  Burton  D. 
Sanl>om,  who  duly  qualified  as  assignee, 
and  has  ever  since  been  acting  as  such.  The 
answer  denies  that  the  rent  reserved  in  the 
lease  to  the  United  States  was  not  an 
adequate  compensation.  Alleges  that  the 
amount  paid  by  the  banlc  to  Hunter  was 
$490,  and  that,  prior  to  January  1,  1890,  Hun- 
ter sold  and  conveyed  the  premises  to  one 
Warren  Currier,  and  indorsed  on  the  lease 
an  assignment  to  Currier  of  all  his  right, 
title,  and  interest  in  the  lease,  to  take  ^ect 
on  that  day.  The  answer  further  alleges 
that,  on  July  1,  1891,  on  the  written  request 
of  Currier  and  Hunter,  the  postmaster,  Ru- 
dolph H.  Johns,  attorned  to  Currier,  and 
agreed  to  pay  the  rent  thereafter  to  him. 
The  defendant  moved  to  strike  out  all  that 
portion  of  the  answer  relating  to  the  assign- 
ment of  the  lease  by  Hunter  to  Currier,  and 
to  the  attornment  of  the  postmaster  to  Cur- 
rier, as  Irrelevant  and  immaterial.  The  mo- 
tion was  overruled,  and  the  plaintiff  replied 
at  some  length,  setting  up  a  variety  of  mat- 
ters in  connection  with  the  transfer  to  Cur- 
rier, and  the  assignment  of  the  lease,  to 
which  we  do  not  feel  called  upon  to  give 
special  attention.  The  Judgrment  was  for  the 
defendant. 

The  contention  is  made  on  one  side,  and 

resisted  on  the  other,  that,  by  the  transfer 

of  the  property  and  the  assignment  of  the 

lease,  the  ownership  of  the  contract  passed 

from  Hunter  to  Currier,  and  that  whatever 

is  dne  upon  it  is  due  to  him.    It  is  true,  as 

a  general  proposition,  that  in  the  case  of  a 

lease  for  years  a  transfer  of  the  land  carries 

•with  it  the  rents  accruing  under  the  lease. 

Carrier  was  entitled  to  the  rent  falling  due 

from  the  United  States  after  the  conveyance 

to  him,  by^  virtue  of  his  deed,  and  without 

a.  special  assignment  of  the  lease;  but  was 

-tlie  contract  with  the  bank  of  such  a  char- 

ax!ter  that  he  was  also  entitled  to  the  several 

0ums,  as  they  became  due,  which  the  bank 


agreed  to  pay?  To  determine  this  question 
we  must  look  into  the  contract  itself.  Both 
parties  agree  that  the  meaning  of  the  con- 
tract is  that  the  bank  should  pay  $200  year- 
ly, if  that  sum  should  be  necessary,  and, 
if  it  should  not  be  necessary,  then  snch  por- 
tion of  the  amonnt  as  should  be  necessary, 
to  make  good  to  Hunter  the  loss  he  would 
sustain  in  consequence  of  tteing  compelled  to 
take  less  than  the  rental  value  of  the  prem- 
ises in  order  to  effect  the  lease.  The  un- 
contradicted evidence  was  that  the  yearly 
rental  value  of  the  premises  was  $1,'J00. 
The  annual  rental  reserved  was  $600.  The 
bank  was  therefore  liable  for  the  full  amount 
of  its  subscription.  The  agreement  was  to 
pay  the  $200  to  Hunter  or  his  assigns;  and, 
were  it  not  for  what  immediately  follows, 
it  might  b<3  said  that  the  money  was  pay- 
able to  Hunter  while  he  remained  the  owner 
of  the  property,  and  afterwards  to  his  gran- 
tee or  grantees.  But  the  expressed  consid- 
eration of  the  agreement  was  that  Hunter 
and  his  assigns  should  give  the  lease.  The 
effect  of  the  language  is  that  the  lease  should 
be  given  by  the  owner  of  the  property  at 
the  time  the  contract  with  the  government 
should  be  completed,  so  that  the  property 
should  be  bound  by  the  lease,  to  the  end. 
as  the  Instrument  says,  that  the  post  office 
might  be  kept  in  its  then  location.  The 
word  "assigns,"  in  the  connection  in  which 
it  is  used,  means  any  person  or  persons  to 
whom  the  property  might  be  transferred  be- 
fore the  execution  of  the  lease,  and  cannot 
refer  to  persons  who  might  succeed  to  the 
title  afterwards,  because  no  lease  from  them 
would  be  necessary.  They  would  be  l)ound 
by  the  lease  already  existing.  If  Himter 
should  remain  the  owner,  and  make  the 
lease,  the  money  would  be  payable  to  him. 
But  if,  before  the  lease  was  made,  Hunter 
should  transfer  the  property,  and  his  grantee 
should  make  the  lease,  then  the  money  would 
be  payable  to  the  grantee.  Hunter  did  make 
the  lease  while  he  had  the  full  power  to 
bind  the  property,  and  the  money  was  there- 
fore payable  to  him.  No  point,  however,  is 
made  on  the  word  "assigns"  as  it  appears  in 
the  contract;  the  sole  contention  being  that 
the  right  to  receive  the  money  was  appur- 
tenant to  the  land,  and  passed  by  the  con- 
veyance. We  are  unable  to  assent  to  the 
proposition.  The  contract  created  no  rela- 
tion resembling  that  of  landlord  and  tenant 
between  the  parties.  The  subscribers  ac- 
quired no  interest  or  right  in  the  premises. 
The  money  agreed  to  be  paid  was  not  pay- 
able as  rent.  The  law  of  landlord  and  ten- 
ant had  no  applicability  wliatever  to  tht 
transaction.  Between  landlord  and  tenant 
there  is  a  privity  of  estate.  The  tenant 
holds  by  bis  landlord's  title.  Each  owes  to 
the  other,  so  long  as  the  relation  of  landlord 
and  tenant  exists,  certain  duties  which  are 
incident  to  that  relation,  and  are  the  legal 
consequences  of  the  privity  of  estate.  It  is 
in  virtue  of  this  privity  that  the  rents  fol- 
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low  the  reversion,  and  that  the  successor  In 
title  becomes  the  landlord.  Tayl.  Landl.  & 
Ten.  U  423,  436;  Washb.  Real  Prop.  marg. 
pp.  315,  337.  The  defendant,  .presumably 
having  In  view  some  benefit,  direct  or  In- 
direct, to  be  derived  to  Itself  from  the  re- 
tention of  the  post  oftlce  in  the  location  it 
then  occupied,  and  In  order  to  compensate 
Hunter  for  the  disadvantageous  lease  he 
would,  by  reason  of  competition,  be  probably 
compelled  to  make  In  order  to  accomplish 
the  purpose,  agreed  to  pay  him  a  sum  of 
money,  in  yearly  installments,  on  consldera- 
tioii  that  be  would  make  the  lease.  The 
moment  he  executed  the  lease  to  the  United 
States  the  contract  was  fully  executed  on 
his  part,  and  the  money  which  the  bank 
agreed  to  pay  became  an  indebtedness 
against  it  in  his  fovor.  The  contract  gave 
the  bank  no  right  in  the  premises,  or  In- 
terest in  the  lease.  When  Hunter  made  the 
lease  he  had,  so  far  as  the  bank  was  con- 
cerned, nothing  further  to  do.  He  owed  it 
no  further  duty.  The  absence  of  privity  of 
estate  Involved  the  absence  of  its  consequen- 
ces; and  the  transfer  of  the  land,  while  it 
carried  the  accruing  rents,  which  were  the 
product  of  the  land,  did  not  carry  a  mere  in- 
debtedness, in  an  action  for  the  recovery  of 
which  the  land  or  its  possession  could  not 
figure.  The  motion  to  strike  'should  have 
been  sustained.  The  matter  objected  to  was 
wholly  irrelevant  and  Immaterial.  The  evi- 
dence showed  that  the  defendant  was  en- 
tlUed  to  a  credit  of  $490,  instead  of  ?400; 
but  there  was  no  evidence  whatever  which 
authorized  the  rendition  of  judgment  In  fa- 
vor of  the  defendant  Upon  the  record  the 
I>laintlff  was  entitled  to  the  full  unpaid  bal- 
ance.   The  judgment  must  be  reversed. 


(9  Colo.  App.  81) 

TAYLOR  et  al.  v.  BLYTH. 
(Court  of  Appeals  of  Colorado.  Jan.  11,  1897.) 
Ofpicial  Boxd — Action— Parties. 
Under  Gen.  St.  |§  2069,  2071.  2074  (pro- 
viding that,  in  suits  on  constables'  bonds,  judg- 
ment shall  be  entered  for  the  full  penalty  in  fa- 
vor of  the  people;  that  execution  shall  only  is- 
sue for  the  amount  found  to  be  due;  and  that 
executions  may,  from  time  to  time,  be  awarded 
for  other  breaches,  etc.),  but  one  action  on  such 
bond  can  be  brought,  which  is  maintainable 
only  in  the  name  of  the  people;  the  judgment 
recovered  being  for  the  benefit  of  all  who  are 
or  may  be  interested  in  the  enforcement  of  the 
bond. 

Appeal  from  district  court,  Boulder  county. 

Action  by  Mary  J.  Blyth  against  William 
A.  Taylor  and  others  on  a  constable's  bond. 
From  a  judgment  for  plaintiff,  defendants 
appeal.     Reversed. 

O.  F.  A.  Greene,  for  appellants.  Adams  & 
Adams,  for  appellee. 

THOMSON,  J.  Mary  J.  Blyth  brought  suit 
in  her  own  name  upon  the  official  bond  of 
William   A.  Taylor,  a  constable  of  Boulder 


county,  for  an  alleged  misfeasance  in  the 
discharge  of  his  official  duties.  The  defend- 
ants Clark  and  Giles  were  sureties  on  the 
bond.  The  bond  is  set  forth  in  full  in  the 
complaint.  It  was  conditioned  according  to 
law,  and  Its  penalty  of  $2,000  was  made 
payable  to  the  people  of  the  state  of  Colo- 
rado. The  defendants  demurred  to  the  com- 
plaint, on  the  ground,  among  others,  that  it 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrer  was  over- 
ruled, and  the  case  went  to  trial,  with  the 
result  that  final  judgment  was  entered 
against  the  defendants  for  $143.86.  They 
come  here  by  appeal. 

The  question  for  determination  is,  does  the 
complaint  show  a  cause  of  action  in  the 
plaintiff?  In  other  words,  can  the  plaintiff 
maintain,  In  her  own  name,  an  action  upon  a 
constable's  official  bond.  In  which  the  oMi- 
gors  boimd  themselves  to  pay  the  penalty  of 
their  obligation  to  the  people  of  the  state  of 
Colorado?  We  must  answer  this  question  In 
the  negative.  This  bond  was  in  due  statu- 
tory form.  The  statute  provides  that.  In  all 
cases  of  suits  on  constables'  bonds,  judgnaent 
shall  be  entered  for  the  full  penalty  in  favor 
of  the  people  of  the  state  of  Colorado,  but 
that  execution  shall  only  Issue  for  the 
amount  found  to  be  due,  with  interest  and 
costs;  that,  after  judgment  is  obtained,  exe- 
cutions .may,  from  time  to  time,  be  awarde<i 
for  other  breaches  of  the  conditions,  uik>u 
proper  proceedings  instituted  for  the  pur- 
pose; and  that  sureties  shall  not  be  liable 
in  execution  beyond  the  amount  of  tbe  pen- 
alty. Gen.  St.  Sf  2069,  2071,  2074.  It  is  evi- 
dent from  the  language  of  the  statute  thas 
there  can  be  but  one  action  on  a  constable's 
bond.  Judgment  In  tbe  action  must  be  in 
favor  of  the  people,  and  must  be  for  the  full 
amount  of  the  penalty.  The  amount  dae  to 
the  party  causing  the  institution  of  tbe  suit 
must  be  ascertained,  and  execution  awarded 
to  him  for  that  amount  If  others  are  dam- 
aged by  the  misfeasance  or  nonfeasance  of 
the  officer,  they  may,  by  the  institution  of 
proceedings  which  the  statute  prescribes,  piv>- 
cure  executions  on  the  same  judgment  for 
the  amounts  severally  due  them;  and,  after 
successive  executions  have  exhausted  tht 
judgment  the  sureties  are  discharged.  Tbe 
action  is  statutory,  and,  in  Its  institution  ami 
all  subsequent  proceedings,  the  method  pit>- 
vided  by  the  statute  must  be  pursued.  It  is 
maintainable  only  In  the  name  of  tbe  people. 
and  the  judgment  recovered  is  for  tbe  bene- 
fit not  only  of  the  person  on  whose  relaiioo 
the  suit  Is  brought  but  of  all  others  who  arp 
or  may  become  Interested  in  the  enforc«mnK 
of  the  bond.  The  Code  provision  that  every 
action  shall  be  brought  In  tbe  name  of  thr 
real  party  in  Interest  would  not  enable  tbe 
plaintiff  to  maintain  this  suit  -in  her  owi 
name.  She  is  not  the  owner  of  tbe  buhL 
and  judgment  for  tbe  amount  of  the  penaltr. 
which  is  the  only  judgment  recoTerablr. 
could  not  be  awarded  in  her  favor.    AU  sbr 
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can  demand,  Jf  her  claim  Is  sustainable,  Is 
tbe  payment  of  a  small  sum  due  to  ber  on 
account  of  the  constable's  official  miscon- 
duct. But  the  statute  gives  no  action  on 
tbe  bond  for  that  sum,  and  beyond  that  sum 
she  is  not  Interested.  In  a  suit  for  the  re- 
covery of  the  penalty  of  tbe  bond,  she  Is  not 
the  real  party  In  Interest,  within  tbe  mean- 
ing of  tbe  Code.  See  Carmlchael  v.  Moore, 
88  N.  C.  29.  It  was  error  to  overrule  tbe 
demurrer,  and  the  judgment  must  be'  revers- 
ed, with  instruction  to  the  court  below  to  dis- 
miss the  case.    Reversed. 


(9  Colo.  App.  249) 

TOWN  OP   COLORADO  CITY   ▼.   TOWN- 
SEND. 
(Court  of  Appeals  of  Colorado.    Jan.  11,  1897.) 
Parol  Evidence  —  Constuuction  op  Coxtuact. 

1.  Evidence  of  conversations  and  negotiations 
leading  to  the  making  of  a  written  contract  be- 
tween tbe  parties  is  inadmissible  to  add  other 
terms  and  conditions  thereto. 

2.  Evidence  that,  previous  to  the  mnlcing  of  a 
written  contract  between  plaintiff  And  defend- 
ant, the  defendant  was  offered  better  terms  bjr 
another,  is  inadmissible  to  prove  that  condi- 
tions additional  to  those  required  by  the  con- 
tract were  to  be  performed  by  the  plaintiff. 

3.  It  is  no  defense  to  an  action  to  recover  from 
a  town  for  electric  lights  furnished  under  a  con- 
tract, whicli  provided  that  it  should  not  be  as- 
signable without  the  consent  of  the  town,  but 
did  not  bind  the  plaintiff  to  furnish  the  light 
from  any  particular  sojrce,  that  plaintiff  has 
sold  and  removed  his  own  plant,  and  has  pro- 
cured the  light  to  be  furnished  from  the  plant 
of  another  company. 

Appeal  from  district  court,  El  Paso  county. 

Action  by  O.  C.  Townsend  against  the 
town  of  Colorado  City  on  contract.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

On  the  19tb  day  of  June,  1883,  appellant 
and  appellee  made  tbe  following  contract: 
"For  and  In  consideration  of  tbe  sum  of 
thirteen  dollars  ($13.00)  per  month  for  each 
arc  light  furnished  to  said  party  of  the  sec- 
ond part,  the  said  party  of  the  first  part 
agrees  to  furnish  lights,  and  to  light  the 
streets  and  parks  of  Colorado  City  by  elec- 
tricity, for  the  period  of  ten  (10)  years  from 
tbe  first  day  of  October,  1893,  with  as  many 
arc  lights  as  said  party  ot  the  second  part 
shall  require,  not  less  than  nineteen  (19); 
said  lights  to  be  arc  lights  known  as  two 
thousand  (2,000)  candle-power  lights,  such  as 
are  furnished  to  the  siUd  party  of  tbe  second 
part.  Said  party  of  the  first  part  further 
agrees  to  furnish  additional  lights  In  excess 
of  the  number  of  nineteen  (19)  as  the  city 
oouncll  of  tbe  party  of  the  second  part  may 
require  and  demand,  and  also  agrees  to  lo- 
cate and  maintain  tbe  lights  so  furnished  at 
Huch  points  and  In  such  places  as  tbe  sec- 
ond party  may  direct,  but  no  new  lights 
furnished  as  aforesaid  shall  be  located  at  a 
greater  distance  than  two  (2)  blocks  from 
t:Iie  next  adjoining  llgbt;  and  said  second 
party  agrees  to  pay  to  said  party  of  the 


flist  part,  for  each  additional  light  so  fur- 
nished, the  sum  of  thirteen  dollars  ($13,00) 
per  month,  said  party  of  the  second  part 
hereby  agreeing  to  accept  said  lights  of  the 
above-mentioned  power  and  kind  for  the  pe- 
riod of  ten  (10)  years,  upon  tbe  terms  and 
conditions  herein  named.  Said  second  party 
agrees  to  pay  said  first  party  on  tbe  10th  of 
each  and  every  month  at  and  after  the  rate 
of  $13.00  per  month  for  each  arc  light  used 
tbe  preceding  month.  Said  party  of  tbe 
first  part  hereby  agrees  to  tutn  on  the  llgbt 
so  furnished  at  a  time  not  more  than  one 
hour  after  sunset  In  each  day,  and  reserves 
the  right  to  turn  oft  said  lights  at  not  earlier 
than  one  hour  before  sunrise  In  each  day. 
It  Is  further  agreed  that  said  party  of  the 
first  part  may  assign  and  transfer  all  his 
rights,  or  any  portion  of  the  same,  in  this 
contract,  to  any  Individual  or  electric  light 
company  hereafter  to  be  formed,  upon  con-v 
sent  of  said  party  of  tbe  second  part,  upon 
the  condition  that  said  assignee  shall  agree 
to  conform  to  all  tbe  conditions,  terms,  and 
reservations  of  this  contract.  The  said  par- 
ty of  the  first  part  further  agrees  that  If,  at 
any  time  during  the  term  of  this  agreement. 
It  shall  become  a  well  known,  fixed,  and  es- 
tablished fact  In  electric  lighting,  that  elec- 
tricity for  the  purpose  of  arc  lighting  can  be 
distributed  by  other  and  less  costly  processes 
than  those  at  present  known  to  be  prac- 
ticable, and  as  a  proper  and  legitimate 
method,  fully  developed  and  In  general  use, 
then  In  such  case  said  party  of  the  second 
part  may  demand  from  said  party  of  the 
first  part,  or  his  assigns,  such  modifications 
of  this  contract  as  shall  give  said  second 
party  an  equitable  benefit  arising  from  such 
new  process.  Such  demand  for  modification 
of  this  contract  shall  be  made  In  writing  by 
said  party  of  tbe  second  part,  and  In  case 
said  parties  hereto  shall  not  be  able  to 
agree  as  to  the  terms,  conditions,  and  modi- 
fications hereof,  tbe  same  shall  be  submitted 
to  three  (3)  arbitrators,  one  arbitrator  to  be 
chosen  by  each  party  hereto,  and  the  two 
so  chosen  shall  choose  a  third.  The  finding 
of  such  arbitrators  so  named  to  be  final  and 
conclusive  on  each  party  as  to  all  matters 
submitted  to  them."  On  December  8,  1894, 
appellee  brought  suit  to  recover  $1,235  and 
interest;  alleging  nonpayment  of  $247  each 
month  for  tbe  months  of  June,  July,  August, 
September,  and  October,  1894;  alleging  full 
compliance  by  him  with  the  terms  of  the 
contract.  Appellant  answered,  denying  any 
indebtedness;  that  appellee  had  complied 
with  bis  contract,— and  denied  that  appellee 
had  furnished  any  lights  after  the  1st  day  of 
June,  1804,  and  added  the  following  special 
defenses:  "(1)  That  on  the  10th  day  of 
June,  18U3,  said  O.  C.  Townsend  entered  into 
a  contract  w^lth  defendant,  and  agreed  to 
erect  an  electric  light  plant  at  the  glass 
works,  and  to  light  the  defendant  town 
from  said  plant,  for  a  period  of  ten  years,  at 
thirteen   dollars  per  llgbt   per   month.     (2) 
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That  Bald  plaintiff  did,  under  said  contract, 
erect  an  electric  light  plant,  procured  a 
franchise  from  said  town,  and  erected  poles, 
wire,  and  arc  lights,  and  began  to  furnish 
lights  and  light  said  town,  and  continued  so 
to  do  until  about  the  22d  day  of  May,  lSd4, 
when  said  plaintiff  took  out  his  plant,  re- 
moved it  from  said  town,  took  down  his 
wires,  poles,  and  lights,  and  put  it  out  of 
his  power  to  fulfill  said  contract.  (3)  That 
after  said  contract  was  entered  into,  on,  to 
wit,  the  19th  day  of  June,  1S93,  pkOntifC  and 
defendant  made  a  supplementary  agreement 
for  the  government  of  the  proposed  electric 
light  company  which  said  plaintiff  repre- 
sented he  was  about  to  form,  and  which  is 
the  alleged  contract  set  fortb  in  plaintifTs 
complaint.  And  for  a  second  and  further 
answer  defendant  says  that  on  or  about  the 
22d  day  of  May,  1894,  the  plaintiff  trans- 
.ferred  his  right  to  light  the  said  defendant 
town  to  the  El  Paso  Electric  Company,  a 
company  formed  and  in  existence  on  or  be- 
fore June  19,  1893,  without  the  consent  and 
against  the  protest  of  this  defendant,  and 
as  soon  as  the  said  transfer  became  known 
to  this  defendant,  to  wit,  on  or  about  the 

day  of  June,  1894,  said  plaintiff,  his 

successors,  attorneys,  and  agents,  were,  and 
have  been  many  times  since,  notified  to  fur- 
nish no  more  lights,  and  to  do  nothing  what- 
soever under  said  contract,  and  that  said 
contract  was  wholly  rescinded.  The  defend- 
ant further  says  that  the  alleged  contract 
was  made  with  the  plaintiff  for  the  sole 
purpose  of  establishing  a  local  and  home 
industry,  as  the  plaintiff  well  knew,  and  that 
in  order  to  Induce  the  plaintiff  to  establish 
the  said  electric  light  plant,  aud  make  it  a 
substantial  and  permanent  institution,  the 
defendant  agreed  to  pay  him  (the  said  plain- 
tiff) a  large  sum  of  money  in  excess  of  what 
other  companies,  located  at  Colorado  Springs 
and  elsewhere,  would  have  furnished  them 
for;  and  all  this  the  plaintiff  well  knew, 
but,  disregarding  the  spirit  and  letter  of  the 
contract,  he,  on  or  about  the  22d  day  of 
May,  1894,  removed  the  said  plant,  together 
with  all  the  poles,  wires,  and  all  other  ap- 
pliances necessary  to  supply  the  said  lights 
to  the  defendant  town,  and  assigned  his 
right  to  the  contract  to  the  El  Paso  Electric 
Light  Company,  as  aforesaid."  The  case 
was  tried  to  the  court  on  the  27th  and  2Sth 
days  of  February,  1895.  The  court  found 
for  the  plaintiff  (appellee).  A  motion  for  a 
new  trial  was  made  and  overruled,  and  judg- 
ment entered  for  $1,272.50,  and  exception 
taken,  and  an  appeal  to  this  court. 

John  R.  Watt  and  O.  F.  Ingraham,  for  ap- 
pellant Vanatta  &  Cunningham,  for  appel- 
lee. 

REED,  P.  J.  (after  stating  the  facts).  There 
are  several  errors  assigned,  some  of  which 
are  not  sufficiently  specific  to  notify  the  court 
of  what  counsel  complain.    The  third,  fifth. 


sixth,  seventh,  eighth,  and  ninth  are  of  this 
character,— so  general  that  they  fall  to  des- 
ignate anything.  The  first  and  fourth  are  to 
the  effect  that  the  court  erred  in  excluding 
evidence  of  the  negotiations  of  the  parties 
prior  to  the  making  of  the  written  agree- 
ment, and  also  erred  In  not  considering  the 
negotiations  and  conversations  that  occm^ 
red  before  the  making  of  the  agreement 
The  second,  that  the  court  erred  In  ref  ushig 
to  allow  appellant  to  prove  that  the  £1  Paso 
Electric  (Company  offered  to  furnish  the 
lights,  under  a  contract  of  the  same  kind, 
at  $10  per  light  The  eighth,  to  the  effect 
that  the  court  erred  in  awarding  a  judgment 
to  the  appellee,  because  "the  record  shows 
that  appellee  assigned  his  contract  to  the 
El  Paso  Electric  Light  Company  without  the 
consent  of  appellant"  These  are  the  only 
assignments  of  error  that  need  be  noticed, 
and  some  of  them  can  be  very  summarily 
disposed  of. 

The  testimony  offered  and  refused,  upon 
which  the  first  and  fourth  assignments  were 
based,  in  regard  to  negotiations  and  conver- 
sations between  the  parties  preceding  the 
making  of  the  contract,  was,  according  to  a 
well-settled  and  universal  rule  of  law,  clear- 
ly Inadmissible.  The  agreement  reached  by 
the  parties  was  embodied  In  the  written 
contract  What,  in  the  way  of  bargaining, 
that  preceded,  was  of  no  Importance  what- 
ever. 

The  second  assignment  may  be  disposed  of 
equally  as  summarily.  It  may  have  been  the 
duty  of  the  officers  of  appellant  to  have  ac- 
cepted the  offer  of  the  El  Paso  Electric 
Company  at  $10  per  light;  but,  failing  to  ac- 
cept, and  contracting  to  pay  appellee  $13  for 
each  light,  we  cannot  conceive  how  evidence 
of  the  offer  at  $10  could  affect  appellee's 
right  to  recover  the  amount  appellant  bad 
agreed  to  pay.  If  the  testimony  had  be^ 
admitted.  Its  only  effect  could  have  been  to 
convict  appellant  of  a  want  of  business  aeoat, 
or  of  fraud. 

The  only  question  of  legal  importance  is 
that  presented  by  the  eighth  asslgnm^it  «f 
error,— that  the  court  erred  In  finding  far 
appellee,  because  he  had  assigned  his  coo- 
tract  without  the  consent  of  appellant  The 
contract  clearly  provides  that  there  can  be 
no  assignment  without  the  consent  of  appel- 
lant. The  testimony  shows  that  appellee  ap- 
peared before  the  board,  produced  an  assigni- 
ment  that  he  proiMsed  to  execute,  assigning 
his  contract  to  the  El  Paso  Electric  Compa- 
ny, and  asked  consent  to  make  the  transfer. 
which  was  refused,  and  he  notified  that  be 
would  be  required  to  furnish  no  more  Usbts. 
There  is  no  evidence  that  be  made  any  trans- 
fer of  his  contract,  or  that  any  one  else  was 
substituted  in  his  stead,  or  attempted  to  be. 
or  succeeded  him.  He  had  sold  oat  bs 
"plant"  and  It  had  been  removed.  By  reter- 
ence  to  the  contract  it  will  be  seen  ttaa: 
there  was  no  provision  that  appellee  abwoU 
erect  and  maintain  a  plant  for  generatins 
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electricity.  Such  may  have  been  the  Inten- 
tion of  appellant,  but  it  was  not  expressed 
by  the  contract  He  was  to  light  the  town 
as  specified.  There  Is  no  allegation  of  fail- 
ure to  perform.  It  is  true  that  It  was  aver- 
red in  the  answer  that  he  had  sold  out  his 
machinery,  and  made  It  Impossible  to  gen- 
erate the  electricity  in  the  town;  but  that 
did  not  disqualify  him  from  complying  with 
the  contract,  and  furnishing  electricity  from 
another  source,  which  it  appears  he  did.  It 
is  not  alleged  nor  shown  that,  by  reason  of 
anything  done  by  appellee,  appellant  had  to 
supply  and  pay  for  lights  from  another.  It 
appears  that  appellee  had  contracted  with 
the  El  Paso  Electric  Company  to  supply  him 
with  electricity  at  Colorado  City  to  continue 
his  contract,  and  that  he,  In  person,  was 
complying  with  the  contract  by  means  of  the 
contract  made  by  him  with  the  El  Paso 
Company!  The  appellant  having  failed  to  es- 
tablish by  the  evidence  any  legal  defense 
to  the  action,  the  judgment  of  the  district 
court  must  be  affirmed.    Affirmed, 


(»  Colo.  App.  83) 

CRAWFORD  V.  LAMAR  et  al. 

{Court  of  Appeals  of  Colorado.    Jan.  11,  1897.) 

INJUN0T1OX8 — Sale  ox  Executios— Title  in 

DiSVVTZ. 

1.  Equity  will  nof  enjoin  a  sale  of  land  under 
execution,  on  the  ground  tliat  it  will  cast  a  cloud 
on  compiaioant'B  t'tle,  where  the  validity  of 
such  title  is  in  doubt. 

2.  Evidence  that  a  debtor  transferred  iiis 
livery  stocit  to  plaintiff  whom  he  owed  for  board, 
bat  retained  possession  thereof;  that  he  sub- 
sequently traded  the  livery  for  land,  a  deed  to 
which  he  took  in  bis  own  name;  and  on  the 
same  day,  after  executinK  a  trust  deed  to  se- 
cure a  person  who  had  released  his  mortsape  on 
the  livery,  conveyed  the  land  to  plaintiff. — 
casts  such  doubt  on  the  validity  of  plaintiff's 
title  as  will  prevent  the  court  from  granting  him 
an  injunction  against  a  sale  of  the  land  on  ex- 
ecution in  favor  of  a  person  to  whom  plaintiff's 
grantor  was  indebted  at  the  time  of  the  con- 
veyances. 

Appeal  from  district  court,  Arapahoe  county. 

Bill  by  George  E.  Crawford  against  F.  H. 
Jjamar  and  others  to  restrain  a  sale  of  land 
on  execution.  From  a  decree  dismissing  the 
bill  after  trial  to  the  court,  complainant  ap- 
peals.   Affirmed. 

N.  Q.  Tanquary,  for  appellant  Henry 
Howard.  Jr.,  for  appellees. 

REED,  P.  .T.  This  suit  was  brought  by 
the  appellant  to  restrain  appellees  from  sell- 
ing a  tract  of  land  In  Logan  county  by  exe- 
cution on  a  judgment  obtained  by  Lamar 
ngainst  one  W.  E.  Balcer,  appellant  claiming 
to  be  the  owner  of  the  land,  and  that  Baker 
had  no  Interest  in  It  whatever.  The  facts 
as  testified  to  by  the  plaintiff  were  that  Ba- 
ker was  engaged  in  livery  business  in  the 
city  of  Denver;  that  there  was  a  chattel 
tnortgage  on  his  stock,  etc.,  to  one  Williams, 


for  $600;  that  Baker  and  family  had  board- 
ed with  appellant,  and  on  July  1.  1S!W.  owed 
$600  for  board,  which  he  was  unable  to  pay, 
and  proposed  to  turn  over  the  livery  stock, 
subject  to  the  WiUlams  chattel  mortgage, 
which  was  accepted,  and  a  bill  of  sale  made 
July  13,  1883.  All  the  testimony  shows  that 
there  was  no  change  of  possession  of  the 
livery  stock.  The  testimony  of  appellant  in 
regard  to  the  transaction  was  "that  Baker 
continued  in  possession  of  the  livery  in  ques- 
tion just  the  same  as  he  had  always  done, 
until  the  same  was  turned  over  to  Vance.  I 
requested  Mr.  Baker  to  look  after  it,  as  I 
could  not  attend  to  it,  until  we  could  make 
some  disposition  of  it  He  found  this  ranch. 
I  went  down  to  look  at  the  ranch  near  Ster- 
ling. I  came  back,  and  told  Mr.  Baker  to 
make  the  trade.  In  order  that  I  might  not 
sign  the  note  to  secure  the  six  hundred  dol- 
lar chattel  mortgage,  the  property  was  con- 
veyed to  Mr.  Baker.  The  property  was  con- 
veyed to  Mr.  Baker,  In  order  that  he  might 
sign  the  note  and  trust  deed,  as  I  did  not 
care  to  sign  It  The  warranty  deed  from 
Vance  to  Baker,  and  the  trust  deed  securing 
the  Williams  mortgage  and  the  deed  from 
W.  E.  Baker  to  me,  were  made  at  the  same 
time,  and  signed  before  the  same  notary. 
The  two  deeds,  one  from  Vance  to  Baker, 
and  one  from  Baker  to  me,  were  placed  in 
the  same  envelope,  and  mailed  to  the  record- 
er at  the  same  time."  Cross-examination: 
"I  did  not  testify  that  I  took  possession  un- 
der chattel  mortgage.  I  do  not  remember 
my  testimony  in  the  county  court,  but  I  nev- 
er had  any  chattel  mortgage.  Baker  con- 
veyed to  me  the  books,  but  he  still  re- 
mained in  possession  of  the  stable.  Mr. 
Baker  remained  in  possession  of  the  livery 
barn  until  I  turned  it  over  to  Mr.  Vance. 
Vance  removed  the  stock  to  another  t)art  of 
town.  I  think  it  was  the  day  the  deeds  were 
executed."  The  livery  stock  was  traded  by 
Baker  to  one  Vance  for  the  land  In  question. 
Williams'  security  upon  the  stock  was  re- 
leased, and  put  upon  the  land.  On  July 
21st,  Vance  executed  to  Baker  a  warranty 
deed  of  the  land.  Baker  executed  a  trust 
deed  to  Williams,  and  a  warranty  deed  to 
appellant.  The  two  warranty  deeds  were 
mailed  on  the  same  date,  in  the  same  envel- 
ope, to  the  recorder  of  Logan  county,  for 
record  by  AVilllams.  On  the  22d,  the  record- 
er wrote,  declining  to  record  without  pay- 
ment of  fees.  The  fees  were  remitted;  the 
records  made,  bearing  indorsement  of  July 
25tl>  At  the  time  of  the  conveyances,  Baker 
was  indebted  to  appellee  Lamar  for  feed 
furnished  the  stable,  who  brought  suit  by 
attachment,  which  was  served  upon  Baker, 
and  levied  upon  the  land  in  controversy  on 
July  24th.  On  the  13th  of  .September.  La- 
mar obtained  judgment.  An  execution  was 
issued,  and  levied  upon  the  laud.  On  the 
15th  of  November,  this  suit  was  instituted, 
to  prevent  the  sale  under  the  execution.   A 
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trial  was  bad  to  the  court;  a  decree  dismiss- 
ing the  bill;   and  an  appeal  to  this  court. 

The  bin  must  be  resarded  as  purely  for 
Injunctive  relief  to  prevent  the  sale  under 
the  execution.  The  right  to  Invoke  the  aid 
of  a  court  of  equity  Is  alleged  to  be  that  the 
sale  win  create  a  cloud  upon  the  title,  and 
worlc  Irreparable  Injury.  Under  certain  cir- 
cumstances and  conditions,  well  defined, 
bills  in  equity  can  be  maintained  to  remove 
a  cloud  from  title,  and  an  Injunction  will 
be  granted  to  restrain  acts  that  will  result 
in  casting  a  cloud.  The  questions  presented 
are  such  that  they  could  not  be  tried  and 
Judicially  determined  on  an  application  for 
injunction.  The  facts  established  are  such 
as  to  cast  a  doubt  upon  the  bona  fides  and 
honesty  of  the  whole  transaction.  The  liv- 
ery was  sold,  as  alleged,  in  payment  of  a 
board  bill.  There  was  no  delivery.  Baker 
remained  in  the  possession  and  control  as 
the  ostensible  owner,  made  the  trade  with 
Vance,  and  delivered  the  possession  to  him, 
took  the  conveyance  to  the  land,  executed 
the  trust  deed  to  Williams,  and  then  con- 
veyed his  equity  to  appellant.  These  cir- 
cumstances were  such  that,  if  not  sufficient 
to  establish  fraud,  they  were  sufficient  to  cast 
grave  doubts  upon  the  honesty  of  the  trans- 
action. Under  such  circumstances,  the  Judge 
of  the  district  court  was  warranted  in  re- 
fusing the  injunction  and  dismissing  the  bill. 
After  sale  upon  execution,  the  court  might, 
on  proper  showing,  enjoin  the  making  of  the 
deed.  Pravious  to  the  sale  the  granting  of 
an  Injunction  to  prevent  a  cloud  upon  the 
title  is  said  to  be  discretionary  with  the 
court  Goldstlen  v.  Kelly,  51  Cal.  301;  Drake 
V.  Jones,  27  Mo.  428.  There  is  no  question 
In  regard  to  the  right  of  a  court  to  grant  an 
Injunction  to  restrain  a  sale  by  a  sheriff 
under  an  execution  where  it  would  cast  a 
cloud  upon  the  title,  where  there  is  no  ques- 
tion in  regard  to  the  legality  of  the  title  of 
the  applicant;  but,  where  there  are  serious 
doubts  in  regard  to  the  validity  of  the  ap- 
plicant's title,  the  injunction  should  not  be 
granted. 

We  do  not  find  it  necessary  to  examine  and 
settle  the  questions  argued  by  counsel  In 
regard  to  the  conveyance  and  proceedings 
by  attachment,  as  to  wliich  was  entitled  to 
precedence.  No  title  had  passed  by  operation 
of  law  under  a  sale  by  execution,  and,  until 
there  was  such,  no  question  in  regard  to  its 
validity  could  be  determined;  nor  could  the 
district  court,  nor  can  this  court,  on  applica- 
tion for  an  injunction,  try  and  determine  the 
legal  title  to  the  property.  The  decree  of 
the  district  court  will  be  affirmed.     Affirmed. 

(14  Utah,  472) 

FETROVITZKY  v.  BRIGHAM. 
(Supreme  Court  of  Utah.    Jan.  30,  1897.) 
Chattel  Mortoaoe— Affidavit — Suppicienxv. 
Section  2801,  Comp.  Laws  Utah  1888,  re- 
quiring a  chattel  mortgage  to  be  accompanied  by 


an  affidavit  of  the  parties  that  the  same  was 
made  in  good  faith  to  secure  the  amount  named 
therein,   and   without  any  design  to   hinder  or 
delay  the  creditors  of  the  mortgagor,  is  substan- 
tially  complied   with   if   the   word   "hiuder"'   is 
omitted,  provided  it  appears  from  the  affidavit 
that  the  mortgage  was  given  witiout  any  design 
to  delay  or  defraud  creditors.     The  words  "hin- 
der"   and    "delay"    have   practically    the    same 
j  meaning.     The  omission  of  the  word  "hinder," 
I  and  the  use  of  the  words  "delay"  or  "defraud." 
;  does  not  render  the  affidavit  defective.     A  sub- 
I  stantial  compliance  with  the  statute  is  all  that 
I  is  required. 

'      (Syllabus  by  the  Court.) 

I  Appeal  from  district  court.  Salt  Lake  coun- 

'  ty;   John  A.  Street,  Judge. 

I  Action  by  Jacob  Petrovitzky  against  Nat 

j  M.  Brigham.    There  was  a  judgment  of  non- 

I  suit,  and  plaintiff  appeals.    Reversed. 

Richard  B.  Shepard  and  Cberington  & 
Hai-kness,  for  appellant  Booth,  Lee  & 
Gray,'  for  respondent 


MINER,  J.    This  action  was  brought  to 
recover  damages  against  the  defendant  for 
the  unlawful  conversion  of  certain  personal 
property,   upon  which  the  plaintiff  held   a 
chattel  mortgage  made  by  Herman  Jacot« 
to  secure  the  payment  of  the  sum  of  $400, 
by  virtue  of  which  plaintiff  claimed  to  be- 
the  owner  of,  and  entitled,  to  the  possession 
of,  the  property.    The  defendant  denies  the 
conversion,  but  admits  the  taking  and  sale 
of  the  property,  as  United  States  marshaL 
under  an  execution  Issued  upon  a  judgment 
against  Herman  Jacobs  and  Minnie  Jacobs 
for  the  sum  of  $222  and  costs,  and  alleges 
that   the   mortgage   was   placed    upon     the 
property  to  hinder,  delay,  and  defraud  the 
creditors  of  the  plaintiff,  and  that  the  mort- 
gage was  void  because  the  parties  thereto 
had  failed  to  take,  subscribe,  and  attach  to 
said  mortgage  the  oath  required  by  the  stat- 
ute.    Upon  the  trial  the  plaintiff  was  called 
as  a  witness,  and  identified  the  note  and 
chattel  mortgage  In  question,  under  which 
he  claimed  title,  and  offered  the  same   in 
evidence.    The   defendant  objected    to   the 
Introduction   of   the   mortgage   In   evidence 
for  the  reason  that  it  was  incompetent  asd 
was  not  executed  in  compliance   with  the 
laws  of  this  state  with  reference  to  chattel 
mortgages.    The   objection    was   sustained, 
and  the  mortgage  was  rejected  as  evidence, 
the  court  holding  that  the  aflidavlt  was  de- 
fective, because  the  word  "hinder"  was  not 
used    In   It     The  plaintiff's  attorney    here 
remarked,  "If  we  are  not  allowed  to  intro- 
duce the  chattel  mortgage  in  evidence,   ^we 
cannot  prove  our  case,  then,  sir.    and    we 
rest  right  here."     On  motion  of  defcnrlant 
the  court  granted  a  nonsuit,  to  which  an  ex- 
ception was  taken  by  plaintiff,  and  the  rul- 
ing of  the  court  assigned  as  error. 

Tlie  following  is  a  copy  of  one  of  the  af- 
fidavits referred  to: 
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"Territory  of  Utah,  County  of  Salt  Lake— 
ss.:  J.  Petrovltzky,  of  Salt  Lake  City,  ter- 
ritory of  Utah,  being  first  duly  sworn,  says 
that  he  Is  the  mortgagee  named  In  the  fore- 
going mortgage,  and  that  the  said  mortgage 
is  made  In  good  faith  for  the  purpose  of 
securing  the  amount  therein  named,  and 
without  any  design  to  delay  or  defraud 
creditors.    J.  Petrovltzky. 

"Sworn  to  and  subscribed  before  me  this 
25th  day  of  July,  A.  D.  1806.  H.  S.  Mc- 
Callum,  Notary  Public." 

Section  2801,  Comp.  Laws  Utah,  1888,  pro- 
vides: "No  mortgage  of  personal  property 
shall  be  valid  as  against  the  rights  and  In- 
terests of  any  person  (other  than  the  parties 
(hereto),  unless  the  possession  of  such  per- 
sonal property  be  delivered  to,  and  retain- 
ed by  the  mortgagee,  or  unless  the  mort- 
gage provide  that  the  property  may- remain 
in  possession  of  the  mortgagor,  and  be  ac- 
companied by  an  affidavit  of  the  parties 
thereto,  or  in  case  any  party  is  absent  an 
affidavit  of  the  parties  present,  and"  of  the 
agent  or  attoi-ney  of  such  absent  party,  that 
the  same  is  made  In  good  faith  to  secure  the 
amount  named  therein,  and  without  any  de- 
sign to  hinder  or  delay  the  creditors  of  the 
mortgagor."  The  mortgage  contains  a  pro- 
vision that  the  property  should  remain  In 
the  possession  of  the  mortgagor.  The  lan- 
guage of  the  statute  Is,  "and  without  any 
design  to  hinder  or  delay  the  creditors  of 
the  mortgagors."  The  affidavit  reads,  "with- 
out any  design  to  delay  or  defraud  the  cred- 
itors." This  affidavit  was  printed  with  the 
mortgage,  on  a  form  doubtless  in  common 
use.  The  question  Is  raised  whether  the 
words  "delay  or  defraud,"  as  used  in  the 
affidavit,  is  a  substantial  compliance  with 
the  statute,  without  the  use  of  the  word 
"hinder."  The  words  "hinder"  and  "delay" 
are  used  as  synonymous  terms.  Webster's 
International  Dictionary  defines  the  word 
"hinder"  as  to  check,  retard,  impede,  delay, 
block,  clog,  prevent,  stop,  interrupt,  counter- 
act, thwart,  oppose,  obstruct,  debar,  embar- 
rass. "The  same  author  defines  the  word 
"delay"  to  mean  to  hinder,  detain,  keep 
back,  or  retard.  Webster's  International 
Dictionary  defines  the  word  "defraud"  to 
mean  to  deprive  of  some  right.  Interest,  or 
property  by  deceitful  devices;  to  withhold 
from  vsTongfully;  to  Injure  by  embezzle- 
ment; to  cheat;  to  overreach,  as  to  defraud 
a  creditor."  The  Bncycloptedla  Dictionary 
defines  the  word  "defraud"  as  meaning- to 
deprive  of  a  right  by  withholding  from  an- 
other, by  indirection  or  device,  that  which 
he  has  a  right  to  claim  or  obtain.  The  words 
"hinder"  and  "delay"  are  so  practically  of 
the  same  meaning  that  the  omission  of  the 
■word  "hinder"  in  the  affidavit  does  not  sub- 
stantially detract  from  the  object  of  the 
statute,  or  lessen  the  force  of  the  words 
nsed  in  the  affidavit  so  as  to  make  It  de- 
fective, when  used  in  connection  with  the 
word  "defraud."    A  substantkil  compliance 


with  the  statute  Is  all  that  Is  required.  To 
hinder  or  delay  is  to  do  something  with  an 
Intent  to  defraud;  to  place  some  obstruc- 
tion in  the  path;  to  Interpose  something, 
unjustifiably,  before  the  creditor  can  real- 
ize what  is  due  him  out  of  his  debtor's  prop- 
erty. "  'To  defraud'  Implies  or  Includes  all 
acts,  omissions,  and  concealments  which  In- 
volve a  breach  of  legal  or  equitable  duty, 
trust  or  confidence  justly  reposed,  and  are 
Injurious  to  another,  or  by  which  an  undue 
and  unconscionable  advantage  is  taken  of 
another."  Burdick  v.  Post,  12  Barb.  186; 
Burnham  v.  Brennan,  42  N.  Y.  Super.  Ct. 
63;  Bhick,  Law  Diet,  tit  "Hinder";  1  Story, 
Eq.  Jur.  (13th  Ed.)  S  187;  HoflTman  v.  Mack- 
all,  64  Am.  Dec.  641;  Bump,  Fraud.  Con  v. 
(4th  Ed.)  22,  23;  2  Blgelow,  Fraud,  pp.  292, 
293,  and  note;  Gardiner  v.  Parmalee,  31  Ohio 
St.  551.  The  rule  of  the  common  law,  that 
statutes  In  derogation  thereof  are  to  be 
strictly  construed,  has  no  application  in  this 
state,  and  the  Code  should  be  liberally  con- 
strued with  a  view  to  effect  its  objects  and 
to  promote  justice.  Section  2987,  Comp. 
Laws  1888. 

We  are  of  the  opinion  that  the  court  erred 
in  rejecting  the  evidence  offered.  The  judg- 
ment of  the  court  below  is  reversed,  with 
costs,  and  a  new  trial  granted. 

ZANE,  C.  J.,  and  BARTCH,  J.,  concn- 


(14  Utah.  463) 
McCORNICK  V.  SADLER. 
(Supreme  Court  of   Utah.    Jan.   28.   1897.) 

A83IONMB!(T  OP  CLAIM  —  ACTION    BT   ASSIONEB  — 
EviDBXCE. 

1.  T.  &  K.  were  contractors,  who  built  a 
house  for  S.,  upon  which  a  certain  snm  of  mon- 
ey was  due  on  a  certain  day,  and  the  same  as- 
signed for  a  valuable  consideration  to  McC.  sub- 
ject to  a  deduction  of  any  amount  that  might  be 
a  valid  lien  to  subcontractors  or  material  men. 
In  a  suit  by  McC.  against  S.  for  the  amount  as- 
signed, hdJ,  that  evidence  of  a  prior  assignment 
by  T.  &  K.  of  portions  of  the  fund  to  the  sub- 
contractors was  properly  excluded  where  it  ap- 
pears that  T.  &  K.  retained  control  of  the  fund 
and  power  of  revocation  until  duly  assigned  to 
McC. 

2.  Beld,  also,  that  declarations  by  T.  &  K.  in 
disparagement  of  title,  made  before  assignment 
to  McC,  are  admissible  against  him,  and  that  it 
was  error  to  exclude  such  declarations. 

3.  Held,  that  it  was  not  error  to  exclude  testi- 
mony of  the  architiK-t  as  to  the  marltet  value  of 
material  furnished  for  the  house,  the  relation 
between  the  market  value  and  the  contract  price 
not  having  been  shown. 

4.  Testimony  of  a  witness  was  rightly  exclud- 
ed where  it  w-aa  based  solely  upon  a  monthly 
statement  not  made  by  the  witness,  and  of  which 
he  had  no  information,  and  neither  the  state- 
ment nor  the  ijooks  from  which  it  was  taken 
being  offered  in  evidence. 

5.  After  the  books  of  M.  &  Co.,  one  of  the  sub- 
contractors or  material  men,  were  in  evidence, 
it  was  competent  to  show  that  tliese  books  did 
not  contain  an  account  of  all  the  material  fur- 
nished by  them  to  the  contractors  for  S.'s  house, 
as  also  a  bill  for  glass,  in  the  handwriting  of  the 
witness,  sent  to  T.  &  K.,  the  witness  testifying 
that  the  glass  went  into  the  house  in  question, 
said  bill  should  have  been  admitted  in  evi- 
dence with  the  other  testimony  for  w-hat  it  was 
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worth,  and  it  was  prejudicial  error  to  exclude 

6.  After  showing  that  all  of  certain  material 
in  the  house  wan  furnished  by  M.  &  Co.,  it 
WHS  error  not  to  admit  testimony  of  the  architect 
as  to  the  quantity  of  such  material  in  the  house. 
Held,  also,  that  the  testimony  that  the  material 
was  not  paid  for  as  delivered  should  have  been  re- 
ceived in  evidence. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Salt  Lake'  coun- 
ty; Jolin  A.  Street,  Judge. . 

Action  by  William  S.  McCornick  against 
Henry  Sadler.  Judgment  for  plaintiff,  and 
defendant  appeals.     Reversed. 

Bennett,  Harkness,  Howat  &  Bradley  and 
Charles  Baldwin,  for  appellajit.  Brown, 
Ueuderson  &  King  and  C.  S.  Varian,  for  ap- 
pellee. 

HART,  District  Judge.  This  case  has 
twice  before  been  considered  on  appeal  by 
this  court.  10  Utah,  210,  37  Pac.  332;  11 
Utah,  444,  40  Pac.  711.  The  facts  are  that 
a  co-partnership  firm  of  contractors,  Taf  t  & 
Kropfganz,  under  a  contract  with  the  de- 
fendant, Sadler,  built  a  bouse  for  him,  upon 
■which  was  due,  on  or  about  January  14, 
1891,  the  sum  of  $2,320.80,  which  on  said 
day  was  assigned  by  a  written  order,  exe- 
cuted by  Kropfganz,  to  the  plaintiff,  McCor- 
nick, in  consideration  of  an  indebtedness  of 
about  the  same  amount  due  from  said  con- 
tractors on  a  bank  accoimt.  The  defendant 
■was  duly  notified  by  plaintiff  of  the  assign- 
ment. It  ■was  understood  by  plaintiff  at  the 
time  of  taking  the  assignment  that  there 
were  some  claims  for  material  which  were 
liens  upon  the  bouse,  to  be  paid  out  of  the 
fund  due.  This  was  also  talked  of  by  plain- 
tiff and  defendant  at  the  time  notice  was 
given  defendant  of  the  assignment.  This 
action  is  brought  to  recover  the  fund  as- 
signed, and  the  defense  is  that  the  full 
amount  of  $2,320.80,  was  due  certain  parties 
for  work  and  material  furnished  the  con- 
tractors for  the  Sadler  house,  and  the  same 
actually  paid  by  defendant  after  the  assign- 
ment to  plaintiff,  as  follows:  Mason  &  Co. 
$1,844,  Irwin  &  Buse  $100,  Spencer,  Bywater 
&  Co.  $71,  and  G.  F.  Culmer  &  Bros.  $305.80; 
that  the  right  of  lien  existed  for  these  sev- 
eral claims,  and  that  the  same  were  paid  by 
defendant  in  pursuance  of  an  agreement 
and  assignment  of  the  contractors  made  on 
January  10,  1891,  for  the  payment  by  de- 
fendant of  these  several  claims.  The  for- 
mer decisions  of  this  court  determine  that 
the  burden  of  proof  rests  upon  the  defendant 
to  establish  the  validity  of  the  claims  as 
li^ns  In  order  to  entitle  him  to  a  credit  in 
this  case  Of  amounts  paid  by  blm  to  material 
men  and  laborers.  In  the  last  trial  below 
it  was  admitted  by  the  plaintiff  that  the 
sum  of  $71  paid  Spencer,  Bywater  &  Co., 
and  the  sum  of  $305.80  paid  G.  F.  Culmer  & 
Bros.,  were  proper  credits  for  the  defendant, 
and  the  contest  was  made  on  the  other  two 
claims.     It  was  admitted  by  plaintiff  that 


the  time  for  filing  liens  by  subcontractors 
had  not  expired,  and  that  defendant  should 
have  credit  for  any  claims  that  were  or 
would  have  been  valid  lieins  upon  the  de- 
fendant's house.  A  verdict  was  returned  for 
plaintiff  in  the  sum  of  $1,524.35  principal 
and  $664.11  interest,  and  the  defendant  ap- 
peals, assigning  as  error  numerous  rulings 
upon  the  admissibility  of  testimony.  It  -will 
not  be  necessary  to  notice  all  the  questions 
raised.  All  useful  purposes  will  be  subs^r- 
ed  by  selecting  representative  questions 
which  will  stand  for  classes. 

Many  of  the  questions  asked  by  the  de- 
fense of  the  defendant,  and  many  of  the  in- 
terrogatories of  the  deposition  of  the  witness 
Kropfganz,  objected  to  by  plaintiff,  and  sus- 
tained by  the  court,  go  to  the  question  of 
whether  there  was  a  prior  assignment  by  the 
contractors  to  Mason  &  Co.,  and  Irwin  & 
Buse,  of  the  respective  amounts  due  tbem. 
As  it  is  apparent  from  the  answers  in  the 
deposition  of  Kropfganz,  and  from  the  ■whole 
record,  that  there  was  not  a  valid  assign- 
ment, prior  to  the  assignment  to  the  plain- 
tiff, and  that  the  contractors  or  assignors  re- 
tained control  of  the  fund  and  power  of  rev- 
ocation, until  the  assignment  was  made  to 
plaintiff,  it  is  evident  that  the  court  did  not 
err  in  excluding  such  testimony.  A  more 
serious  question  is  whether  declarations  in 
disparagement  of  title  made  by  Xaft  or 
Kropfganz,  before  the  assignment  to  plain- 
tiff, are  admissible  against  the  plaintiff  in 
this  action.  The  former  decisions  of  this 
court  determine  the  true  relation  of  tlie  de- 
fendant in  this  litigation  to  be  that  of  the 
lien  claimants;  that  he  stands  in  their  shoes, 
and  "must  defend  from  their  bulwarks."  It 
is  also  said  that  the  plaintiff  stood  as  the 
representative  of  the  "assigned  fund,  ■which 
was  representative  of  the  building."  11 
Utah,  447,  40  Pac.  711.  But  the  "assigned 
fund"  came  to  plaintiff  from  Taft  &  Kropf- 
ganz, and  the  question  wheth«:  the  declara- 
tions of  the  assignors  should  l>e  admitted 
against  the  assignee  was  not  before  passed 
upon. 

The  plaintiff  succeeded  only  to  the  rights 
of  Taft  &  Kropfganz.  PlaintifTs  counsel  ad- 
mit the  genwal  rule  that  declarations  in  dis- 
paragement of  the  title  of  the  declarant  are 
admissible  as  original  evidence,  but  claim 
that  this  rule  applies  to  the  title  to  the  par- 
ticular chattel  or  chose  in  action  as^gned. 
We  do  not  see  how  this  distinction  can  be 
claimed  for  this  case.  If  it  be  true  that  tbe 
assignors,  during  the  continuance  of  their  ti- 
tle to  the  fund,  admitted  that  only  a  part  of 
the  fund  really  belonged  to  them,  or  that  do 
part  belonged  to  them,  but  to  the  subcon- 
tractors, who  could  file  a  lien,  and  thus  re- 
quire payment  to  them,  it  Is  difilcDlt  to  un- 
derstand why  such  a  declaration  does  not  g?o 
to  the  question  of  their  title  to  the  fund,  and 
■why  the  same  should  not  be  admitted  under 
the  general  rule.  This  view  would  admit 
Interrogatories  and  answers  from  8  to  17.  In- 
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clusiTe,  of  the  Kropfganz  disposition,  exclud- 
ed by  the  trial  court,  In  reference  to  a  book 
entry  by  Kropfganz,  on  or  about  January 
12,  1891,  as  follows:  "Lumber  blU  due  Ma- 
son &  Co.  on  Sadler  job,  $1,718.22,  time  of 
settlement"  If  not  admissible  because  of 
being  a  general  entry,— a  conclusion,— it 
would  be  competent  as  a  declaration  against 
title.  If  the  declarant  owed  Mason  &  Co. 
what  he  admits  by  the  above  entry,  the  sum 
that  he  would  be  entitled  to  and  could  legal- 
ly demand  from  the  house  owner  would  be 
diminished  by  that  amount  due  Mason  &  Co., 
and  which  they  had  a  lien  claim  for.  If 
this  action  were  by  Taft  &  Kropfganz 
against  Sadler,  would  it  be  contended  that 
such  declarations  by  them  would  not  be  ad- 
missible against  them?  The  defendant 
should  not  be  placed  in  a  lees  advantageous 
position  In  his  defense  by  reason  of  the  as- 
signment to  plaintiff.  The  plaintiff  should 
occupy  no  more  profitable  position  than 
would  his  assignors  in  a  suit  by  them.  De- 
fendant, then,  should  have  been  permitted 
to  show,  if  he  could,  as  he  offered  to,  "that 
at  a  meeting  between  Taft  &  Kropfganz  and 
Henry  Sadler  on  the  night  or  on  the  after- 
noon of  the  10th  of  January,  Taft  &  Kropf- 
ganz, who  were  the  assignors  of  the  claim 
of  plaintiff,  admitted  that  the  amount  due 
from  them  to  Mason  &  Co.  on  account  of 
'material  furnished  for  Mr.  Sadler's  house 
was  $1,718.22,  and  that  the  amount  due  Ir- 
win &  Buse  for  material  furnished  for  that 
house  was  something  over  $100." 

Before  offering  in  evidence  the  books  of 
Mason  &  Co.,  containing  the  account  with 
Taft  &  Kropfganz,  and  before  attempting  to 
show  that  this  account  did  not  contain  a 
full  list  and  account  of  all  the  material  fur- 
nished by  Uaaon  &  Co.  for  the  Sadler  house, 
and  before  showing  that  the  contract  price 
of  the  material  was  the  same  as  the  mar- 
ket value,  defendant  attempted  to  show  by 
the  architect,  Kern,  the  market  value  of  the 
lumber,  lath,  sash  and  weights,  doors,  nails, 
and  glass  that  were  used  in  the  house.  This 
testimony  was  rightly  excluded  by  the  court 
at  that  stage  of  the  trial. 

Objection  Is  made  by  the  defense  to  the 
court  not  permitting  the  witness  Mason,  of 
tde  tlrm  of  Mason  &  Co.,  to  testify  from 
bills  made  by  his  clerk  at  the  end  of  each 
month  from  the  books  of  the  firm,  of  the 
material  furnished  Taft  &  Kropfganz  for 
the  Sadler  house.  The  witness  did  not  write 
the  bills,  did  not  claim  the  bills  were  any- 
thing more  than  copies  of  the  books,  had 
no  independent  recollection  of  the  items  of 
tlie  bills,  and  neither  the  bills  nor  the  books 
were  at  this  time  offered  in  evidence.  The 
only  thing  offered  was  the  testimony  of  the 
witness,  based  solely  upon  the  bills,  and  not 
even  upou  his  own  memory  refreshed  from 
an  examination  of  the  bills.  Besides,  no 
such  exceptions  were  taken  to  rulings  upon 
this  testimony  as  can  be  relied  on  upon  ap- 
peal.   The  account  books  of  Mason  &  Co. 


with  Taft  &  Kropfganz  were  subsequently 
produced,  and  admitted  In  evidence,  after 
which  defendant  attempted  to  show  that  the 
books  did  not  contain  an  account  of  all  the 
material  furnished  by  Mason  &  Co.  In  par- 
ticular, a  certain  bill  of  glass,  made  out  In 
the  handwriting  of  the  witness  Mason,  dated 
January  t$,  1801,  and  sent  to  Taft  &  Kropf- 
ganz, for  beveled  plates,  for  the  Sadler 
house,  In  the  sum  of  $156.70,  was  offered  in 
evidence,  as  showing  material  furnished  and 
not  paid  for,  and  not  charged  for  on  any 
books  that  could  be  found.  The  witness 
testified  that  be  made  out  the  bill,  and  that 
the  glass  mentioned-  In  it  went  into  the  Sad- 
ler house;  supposed  he  made  the  bill  from 
the  books,  but  did  not  see  it  in  the  books  lu 
court;  but  some  of  the  counter  books  were 
burned.  This  bill  was  excluded  by  the  trial 
court.  We  think  this  testimony  was  clearly 
admissible,  and  that  it  was  prejudicial  error 
not  to  admit  it.  After  the  defense  had 
shown  that  the  lumber,  lath,  sash,  weights, 
doors,  nails,  and  glass  for  the  erection  of 
the  Sadler  house  were  furnisbe<f  by  Mason 
&  Co.,  and  after  showing  the  items  and  prices 
thereof,  so  far  as  the  same  appeared  by  the 
tKtoks  of  Mason  &  Co.  (now  in  the  hands  of 
their  assignee,  lor  the  beneUt  of  their  cred- 
itors). It  was  competent  to  show  by  the  archi- 
tect the  quantity  of  such  material  in  the 
Sadler  house,  and  it  was  error  not  to  admit 
such  evidence.  Similar  proof  was  attempt- 
ed as  to  labor  and  material  furnished  by 
Irwin  &  Buse,  but,  as  the  exclusion  of  this 
testimony  is  not  assigned  as  error,  the  same 
will  not  be  further  considered. 

The  defendant  should  have  been  permitted 
to  show  that  no  material  furnished  Taft  & 
Kropfganz  for  the  Sadler  house  was  paid  for 
as  delivered,  the  theory  of  the  plaintiff  and 
the  court  being  that,  if  material  was  fur- 
nished, and  not  charged  on  the  books,  the 
presumption  was  that  the  same  was  paid 
for.  The  books  of  Mason  &  Co.  show  that 
one  single  running  account  was  kept  by 
them  with  Taft  &  Kropfganz  for  material 
furnished  for  the  building  of  several  houscti 
besides  and  Including  the  Sadler  house,  and 
that  marginal  notations  of  the  name  or  the 
owner  of  the  house  or  the  street  number 
was  the  only  entry  to  indicate  which  house 
the  material  went  Into.  In  some  Instances 
these  marginal  notes  are  omitted,  thus  leav- 
ing nothing  except  parol  evidence  to  deter- 
mine which  house  the  material  was  for.  In 
view  of  the  way  in  which  the  books  were 
kept,  as  well  as  upon  established  general 
principles,  the  defendant  should  have  been 
permitted  to  show.  If  he  could,  material 
furnished  In  addition  to  that  shown  upon 
the  books.  He  was  not  precluded  from 
showing  that  the  books  did  not  contain  all 
the  charges,  and  was  not  bound  by  the  gen- 
eral statement  of  the  one  witness.  Mason, 
made  in  answer  to  cross  questions  on  be- 
half of  the  plaintiff,  to  the  effect  that  an 
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account  was  kept  ot  whatever  was  furnish- 
ed, In  regular  book  form,  and  appears  upon 
the  books.  This  testimony  was  given  be- 
fore the  books  were  produced  In  court,  or 
examined  by  the  witness,  and  It  is  doubtful 
if  he  would  have  so  testified  after  examining 
the  books.  The  defendant  complains  that 
certain  book-account  entries  si  .  ■  not  have 
been  admitted  against  his  objt  ■  I  ..:,  ow- 
ing that  Mason  &  Co.  were  paid  $1,000  on 
account  of  the  Sadler  bouse.  There  Is  a 
dispute  between  counsel  as  to  whose  book 
accounts  these  were,  and  the  record  falls  to 
definitely  disclose  the  fact,  but  they  were 
probably  Mason  &  Co.'s  books,  and.  If  so, 
were  properly  received  In  evidence.  De- 
fendant also  claims  that  he  should  have 
been  permitted  to  show  that  the  $700  pay- 
ment was  made  by  Taft  &  Kropfganz  to 
Mason  &  Co.,  not  on  account  of  material 
for  the  Sadler  house,  but  on  the  general  ac- 
count. In  which  event  the  payment  would 
have  to  be  applied  by  the  creditor  to  the 
earliest  items  of  the  account  While,  In  gen- 
eral, this  nxlght  be  shown  by  the  defendant, 
yet,  In  view  of  the  testimony  of  the  witness 
Taft  for  the  plaintiff,  that  the  payment  of 
this  Item  was  made  to  Mason  &  Co.  by  an 
order  on  Sadler,  and  presumably  paid  by 
him,  and  consequently  rightly  to  have  been 
credited  to  Sadler  by  Mason  &  Co.,  the  ques- 
tion asked  by  defendant's  counsel,  and  ob- 
jected to  and  sustained,  did  not  properly  go 
to  the  question,  as  It  then  stood,  of  how  the 
payment  was  made.  If  the  payment  was 
actually  made  to  Mason  &  Co.,  by  Sadler,  the 
same  would  have  to  be  credited  to  Sadler, 
and  this  would  not  be  changed  by  the  omis- 
sion of  Taft  &.  Kropfganz  to  direct  Mason 
&  Co.  to  apply  the  same  to  any  particular 
account,  or  to  the  account  of  the  defendant 
Sadler. 

There  are  a  great  many  other  questions  of 
minor  Importance  raised  by  this  appeal, 
which  are  not  necessary  to  discuss  In  this 
opinion,  as  they  are  not  likely  to  arise  again 
upon  a  retrial  of  this  case.  It  Is  evident 
from  the  matters  herein  considered,  and 
from  an  examination  of  the  entire  record, 
that  such  competent  and  material  evidence 
was  excluded  as  necessitates  a  rehearing. 
The  Judgment  and  order  of  the  trial  court 
Is  therefore  reversed,  and  set  aside,  and  the 
case  Is  remanded  for  a  new  trial. 

ZANE,  O.  J.,  and  MINER,  J.,  concur. 

(14  UUb,  346) 
RITCHIE  V.  RICHARDS,  State  Auditor, 

et  al. 
(Supreme  Court  of  Utah.  Dec.  21,  1896.) 
Statutes— Enactment— Leoislatite  Jouknau — 
Evidence — Judicial  Notice— Scope  of  Title — 
CossTKUCTioN— District  Judge— Tekm  of  Of- 
Fio«  —  Slkctions  —  Candidates  —  Seorkot  of 
Ballot— Cokstitctional  Law — Jdrisdictiom  of 
Courts. 

1.  The  title  ot  an  act,  expressed  as  follows: 
"An  net  relating  to  and  makioK  sundry  pro- 
risions  concerning  elections,"  limits  its  subject 


to  provisions  concerning  elections,  and  is  suffi- 
ciently definite  and  certain,  under  section  23, 
art.  6,  of  tlae  constitution  of  the  state  of  Utali. 

2.  When  the  ianeuage  of  the  title  is,  in  termi, 
limited  to  provisions  concerning  elections,  pro- 
visions concerning  appointments  to  office  cannot 
be  included  in  the  law:  but,  if  included,  thoi* 
concerning  elections  may  stand,  while  those  re- 
latiiig  to  appointments  must  fall,  unless  thej 
(lie  sc  dependent  on  each  other  that  the  former 
canLct  be  executed  without  the  latter. 

3.  So  much  of  section  5  of  the  act  approved 
April  5,  1896  (Sess.  Laws,  p.  369,  e.  125),  as  re- 
lates to  elections,  is  valid;  but  the  provisions 
of  said  section  which  relate  to  filling  vacandei 
in  certain  offices  by  appointment  are  invalii 
liecause  in  conflict  with  section  23  of  article  o 
of  the  constitution.  Liliewise,  section  42  of  the 
same  act  is  void  because  in  conflict  with  section 
23  of  article  6  of  the  constitution. 

4.  The  first  term  of  district  Jndgea  com- 
menced in  January,  1896,  and  extends  nnt3 
January,  1901,  and  the  plaintiff  was  appointed 
in  May  of  the  first-named  year  to  fill  a  vacancy 
in  the  office.  Held,  that  his  term  expired  upon 
the  qualification  of  his  successor,  elected  in 
November,  1896,  under  a  law  providing  there- 
for, passed  in  pursuance  of  section  10  of  article 
7  of  the  constitution,  which  declares  that,  if 
the  office  of  district  judge  becomes  vacant,  it 
shall  be  the  duty  of  the  governor  to  fill  the 
same,  and  the  appointee  shall  hold  nntil  his  suc- 
cessor shall  be  duly  elected  and  qualified  as 
may  be  provided  by  law. 

5.  A  law  providing  that  electors  may  vote  for 
all  the  candidates  of  a  party  by  making  a  cross 
opposite  a  party  emblem,  and  requiring  those 
wlio  do  not  vote  for  ail  such  candidates  to  make 
a  cross  opposite  the  name  of  those  voted  for, 
and  requiring  those  who  have  not  t>een  nomi- 
nated by  a  party  to  present  a  petition  to  an 
officer  mentioned,  signed  by  a  number  of  elect- 
ors, in  order  to  have  their  names  printed  on  the 
ticlcet,  held  to  he  valid. 

6.  The  limitations  and  restrictions  contained 
in  article  6,  f|  14,  22,  24,  and  In  section  8.  ait. 
7,  of  the  constitution  of  this  state,  respecting 
the  enactment  of  laws,  are  mandatory  and 
binding  upon  the  legislature.  The  mandatory 
provisions  of  the  constitution  are  conclusive  up- 
on all  departments  of  government.  Per  Bartch, 
J.    Miner.  J.,  concurring. 

7.  The  courts  have  power  to  declare  any  act 
of  the  government,  in  any  of  the  departments, 
which  violates  the  constitntion,  to  be  utterly 
void;  and,  in  exercising  this  function  in  regard 
to  an  act  of  the  legislature,  they  do  net  trenck 
upon  the  domain  of  the  legislative  department. 
Per  Bartch,  J.    Miner,  J.,  concurring. 

8.  When  the  validity  of  a  statute  is  qne^tMui- 
ed  in  a  court  of  law,  the  enrolled  act  of  the 
legislature,  duly  signed,  approved,  and  depos- 
ited with  the  ijroper  custodian,  is  prima  f&cie. 
but  not  conclusive,  evidence  of  its  constitutional 
enactment,  and  of  what  the  law  is.  Per  Baxteii, 
J.     Miner.  J.,  concurring. 

S.  Courts  take  judicial  notice  of  legislative 
journals  required  to  be  kept  by  the  constito- 
tion.  Such  journals  possess  the  character  ot 
public  records,  and  the  entries  therein  contain- 
ed constitute  evidence  which  courts  may  consid- 
er in  determining  the  question  of  the  coustito- 
tional  enactment  of  a  statute.  Per  Bartch,  J. 
Miner,  J.,  concurring. 

10.  Where  it  affirmatively  appears  upon  tbe 
legislative  journals,  or  either  of  them,  tliat  ia 
passing  an  act  the  legislature  disreganled  » 
mandatory  provision  of  the  constitution,  the 
court  is  justified  in  holding  the  act  anconstiro- 
tional  and  void;  but,  where  journals  are  mere- 
ly silent  as  to  the  subject-matter  under  inv-es- 
tigation,  the  court  will  presume  that  the  legis- 
lature acted  in  accordance  with  its  delegatcil 
power,  and  will  hold  the  act  valid,  unless  aa 
omission  of  some  matter  which  the  constitntioa 
expressly  requires  to  be  entered  thereon  be 
shown  by  such  journals,  or  either  of  tbeia. 
Per  Bartch,  J.   Miner,  J.,  concurrias. 
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O.  X,  did  not  concar  In  holding  that  a.  law  duly 
■igned  by  the  presiding  officers  of  the  respectire 
hoases,  approved  and  signed  by  the  governor, 
and  filed  in  the  office  of  thie  secretary  of  state, 
Is  not  conclusive  evidence  of  its  passage,  under 
a  constitution  which  does  not  require  the  yeas 
and  nays  to  be  entered  on  the  journals. 

11.  No  legal  voter  in  this  state  can  be  com- 
pelled to  disclose  for  whom  he  voted,  or  to  have 
nia  ballot  so  marked  that  it  may  be  ascertained 
therefrom  how  he  voted;  and  any  contrivance 
or  method  by  which  the  ballot  can  be  identified, 
and  the  voter  exposed,  is  unauthorized,  and  no 
legislative  emctment  can  give  it  the  force  of 
law.    Per  Bartch,  3.    Miner,  J.,  concurring. 

12.  So  much  of  section  20  of  the  act  approved 
March  28,  1806  (Sess.  Laws,  p.  183),  entitled 
"An  act  in  relation  .o  elections,"  etc.,  as  pro- 
vide for  the  identification  of  the  ballot  by  num- 
bering it,  is  void;  such  provision  being  in  con- 
flict with  section  8,  art.  4,  of  the  constitution, 
which  provides  that  "all  elections  shall  be  by 
secret  ballot,"  etc.  Per  Bartch,  J.  Miner,  J., 
concurring.    Zane,  C.  J.,  dissenting. 

13.  The  constitution  secures  to  the  voter  Im- 
penetrable secrecy.    Per  Bartch,  J.    Miner,  J., 

'    concurring.    Zane,  C.  J.,  held  legal  secrecy  sof- 
ficient. 
(Syllabus  hy  the  Court) 

Application  by  Morris  L.  Ritchie  against 
Morgan  Richards,  state  auditor,  James  Chip- 
man,  state  treasurer,  and  A.  C.  Bishop,  attor- 
ney general,  as  the  board  of  state  canvassers, 
for  a  writ  of  prohibition.     Denied. 

Arthur  Brown,  C.  P.  Loofbonrow,  John  M. 
Zane,  and  0.  O.  Wbittemore,  for  petitioner. 
W.  H.  Dickson,  H.  P.  Henderson,  J.  W. 
Judd,  and  Rlcbard  B.  Sbepard,  for  re8pondent& 

ZANE,  0.  J.  The  plaintiff  is  one  of  the 
Judges  of  the  Third  Judicial  district  of  the 
state  of  Utah,  appointed  by  the  governor  on 
May  21st  to  fill  the  vacancy  caused  by  the 
resignation  of  Judge  Le  Grand  Young,  whose 
term  of  office  extended  to  the  first  Monday 
of  January,  1901.  In  pursuance  of  an  act 
entitled  "An  act  relating  to  and  making  sun- 
dry provisions  concerning  elections,"  in  force 
April  5.  1886  (Sess.  Laws  Utah  1806,  p.  369), 
and  of  an  act  in  relation  to  elections,  defln- 
Ing  offenses  against  the  same,  and  prescrib- 
ing punishments  therefor,  in  force  March  28 
(Id.  p.  183),  a  general  election  was  held  on 
the  3d  day  of  November  of  that  year,  at 
which  a  person  was  elected  to  fill  the  vacan- 
cy so  held  by  the  plaintiff.  The  plaintiff 
asks  the  court  to  issue  a  writ  prohibiting  the 
defendants  from  canvassing  the  returns  of 
the  election  of  bis  successor,  held  and  con- 
ducted according  to  those  laws.  The  plain- 
tiff Insists  that  they  are  void,  and  that,  there- 
fore, the  writ  should  issue.  The  jotumals  of 
the  legislature  do  not  expressly  show  how 
the  votes  were  taken  on  the  final  passage  of 
tbe  bills,  but  the  plaintiff  claims  that  the  en- 
tries authorize  the  inference  that  they  were 
Tlva  voce.  The  fact  is  entered  upon  the  Jour- 
nals of  the  respective  houses  that  the  presid- 
ing officer  of  each  house  over  which  he  pre- 
sided signed  both  bills. 

It  is  conceded  that  the  bills  were  properly 
enrolled,  signed  by  the  presiding  officer  of 
Mtch  house,  and  approved  and  signed  by  tbe 


governor,  and  duly  filed  In  the  office  of  the 
secretary  of  state.  The  defendants  insist 
that  these  bills,  so  authenticated,  should  be 
deemed  complete  and  unimpeachable;  that 
such  authentication  furnishes  conclusive  evi- 
dence that  the  legislature  complied  with  all 
requisite  constitutional  provisions  in  their 
enactment,  an<}  that  they  were  duly  enrolled, 
signed,  approved,  and  deposited  in  the  public 
archives. 

Section  14  of  article  6  of  the  state  consti- 
tution declares  that  "oach  house  shall  keep 
a  Journal  of  Us  proceedings,  which,  except 
In  cases  of  executive  sessions,  shall  be  pub- 
lished, and  the  yeas  and  nays  on  any  ques- 
tion, at  the  request  of  five  members  of  such 
house,  shall  be  entered  upon  the  Journal." 
This  section  requires  the  yeas  and  nays  upon 
any  question  to  be  entered  on  the  Journals 
upon  the  request  of  five  members.     If  such 
entry  had  been  required  for  evidence  of  the 
passage  of  the  bill,  it  would  not  have  been 
made  to  depend  on  a  request.    The  purpose 
of  this  entry  appears  to  be  for  future  refer- 
ence and  publicity,  that  the  members  may 
act  under  a  consciousness  of  their  responsi- 
bility to  their  constituents  and  to  the  public. 
Section    22    of   the    same   article    provides: 
"The  enacting  clause  of  every  law  shall  be: 
Be  it  enacted  by  the  legislature  of  the  state 
of  Utah,  and  no  bill  or  Joint  resolution  shall 
be  passed,  except  with  the  assent  of  a  ma- 
jority of  all  the  members  elected  to  each 
house  of  tbe  legislature,  and  after,  it  has 
been  read  three  times.    The  vote  upon  the 
final  passage  of  all  bills  shall  be  by  yeas 
and  nays;   and  no  law  shall  be  revised  or 
amended  by  reference  to  its  title  only;    but 
the  act  as  revised,  or  section  as  amended, 
shall  be  re-enacted  and  published  at  length." 
This  section  prescribes  the  enacting  clause  of 
every  law,  and  requires  the  assent  of  a  ma- 
jority of  all  the  members  elected  to  each 
house  thereto  after  it  has  been  read  three 
times,  and  a  vote  by  yeas  and  nays  upon  its 
final  passage;   and  forbids  tbe  revision  of 
any  law  by  reference  to  its  title,  but  requires 
tbe  act  revised,  or  section  as  amended,  to  be 
enacted  and  published  at  length.     This  sec- 
tion does  not  expressly  require  the  yeas  and 
nays  to  be  entered  on  the  Joum(ils,  nor  does 
it  say  by  what  means  the  acts  specified  shall 
be  evidenced.     Section  24  of  the  same  arti- 
cle declares:    "The  presiding  officer  of  each 
house   in   the   presence   of   tbe   house  over 
which  he  presides  shall  sign  all  bills  and 
Joint  resolutions  passed  by  tbe  legislature, 
after  tbeir  titles  have  been  publicly  read,  im- 
mediately before  signing,  and  the  fact  of 
^uch  signing  shall  be  entered  upon  the  Jour- 
nal."   This  section  requires  tbe  title  of  each 
bill  passed  to  be  publicly  read  in  tbe  pres- 
ence of  each  house,  and  the  bill  to  be  then 
signed,  and  the  fact  of  signing  to  be  entered 
on  the  Jbumals.     Section  8  of  article  7  of  the 
same  instrument  so  far  as  necessary  to  quote 
it,  Is:    "Bvery  bill  passed  by  the  legislature 
before  It  becomes  a  law,  shall  be  presented 
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to  the  governor;  if  he  approve,  be  shall  sign 
It,  and  thereupon  it  shall  become  a  law." 
This  provision,  in  effect,  says  that  every  bill 
passed  by  the  legislature  becomes  a  law  up- 
on being  signed  by  the  governor,  but  it  does 
not  say  how  the  passage  of  a  law  shall  be 
evidenced. 

Constitutional  provisions  prescribing  modes 
of  enacting  laws  should  be  oTbserved.  But 
whether  the  proof  of  such  observance  con- 
sists of  the  enrolled  laws  deposited  in  the 
office  of  the  secretary  of  state,  duly  signed 
by  the  presiding  officers  of  the  respective 
houses,  and  with  the  approval  and  signa- 
ture of  the  governor,  or  of  the  entries  found 
on  the  Journals  of  the  respective  houses,  fur- 
nishes a  question  as  to  which  the  courts  of 
last  resort  in  the  various  states  differ.  Ob- 
jections may  be  urged  to  either  means  of 
proof.  Minutes  and  memoranda  may  not  al- 
ways be  correctly  transcribed  upon  tlie  Jour- 
nals. And  the  minutes  and  memoranda  are 
sometimes  made  amid  circumstances  calcu- 
lated to  confuse  and  distract  the  attention, 
and  to  divert  it  from  the  business  in  hand. 
Bills  may  sometimes  be  enrolled,  and  signed 
by  presiding  officers,  and  approved  by  the 
governor,  that  have  never  been  duly  passed. 
Either  source  is  subject  to  possible  error. 
Courts  and  lawyers  will  differ  as  to  which  is 
the  surest  and  best  source  of  information. 
However,  when  statutes  are  published  people 
shape  their  actions  and  conduct  with  respect 
to  them;  they  incur  obligations,  acquire 
rights,  and  discharge  duties  in  reliance  upon 
them.  If  such  a  law,  in  any  instance,  should 
turn  out  to  be  void,  because  some  require- 
ment of  the  constitution  had  not  been  ob- 
served in  its  passage,  great  Injustice  would 
be  liliely  to  follow.  We  must  regard  the  en- 
rolled bill,  duly  signed,  approved,  and  depos- 
ited in  the  public  archives,  as  a  more  accessi- 
ble and  convenient  source  of  authentication, 
and,  if  referred  to,  less  liable  to  overturn 
law,  and  quite  as  reliable  as  the  journals  of 
the  two  houses.  The  people  ought  not  to  be 
required  to  ransack  such  journals  to  ascer- 
tain wliether  laws  have  been  duly  passed, 
_and  they  cannot  be  expected  to  do  so.  Nor 
should  lawyers,  before  advising  clients,  be  re- 
quired to  search  such  journals.  Statutory 
enactments  should  not  depend  nor  stand  up- 
on such  a  sandy  and  uncertain  foundation, 
if  a  better  one  can  be  found.  Laws  evidenced 
by  the  signatures  of  the  presiding  officers, 
and  the  approval  and  signature  of  the  gov- 
ernor, and  the  filing  in  the  public  archives, 
ought  not  to  be  overthrown  by  memoranda 
on  the  journals  which  the  constitution  does 
not  require  to  be  made. 

We  are  of  the  opinion  that  the  enrolled  bill, 
duly  signed,  approved,  and  deposited  in  the 
office  of  the  secretary  of  state.  Is  quite  as  re- 
liable, and  more  accessible  and  convenient 
than  the  entries,  or  the  absence  of  entries,  of 
legislative  action  shown  by  the  journals  of 
the  two  houses,  and,  if  relied  upon  as  un- 
impeachable, will  be  less  liable  to  overturn 


laws  npon  which  the  people  have  relied,  and 
under  which  they  have  acquired  rights,  in- 
curred obligations,  and  performed  duties,— 
less  liable  in  that  way  to  cause  litigation  and 
confusion.     The  question  involves  considera- 
tion of  public  policy.     In  Lafferty  v.  Huff- 
man (a  late  case  decided  by  the  Kentack;- 
court  of  appeals)  35  S.  W.  123,  the  objection 
to  the  law  was  "that  on  the  final  passage  In 
the  senate  of  the  bill,  as  amended  in  the  oth- 
er house,  the  vote  was  not  taken  by  yeas  and 
nays."     After  a  thorough  examination  of  the 
question,  similar  to  the  one  now  under  con- 
sideration, the  court  said:  "From  every  point 
of  reason,  therefore,  we  are  convinced  that 
the  enrolled  bill,  when  attested  by  the  presid- 
ing officers  as  the  law  requires,  must  be  ac- 
cepted by  the  courts  as  the  very  bill  adopt- 
ed by  the  legislature,  and  that  its  mode  of 
enactment  was  in  conformity  to  all  consti- 
tutional requirements.     When  so  authenti- 
cated, it  Imports  absolute  verity,  and  Is  mi- 
impeached  by  the  Journals.     When  we  look 
to  the  authorities,  we  find,  as  Indicated  be- 
fore, a  great  diversity  of  opinion.     They  are 
too  numerous  to  be  reviewed  here.     We  no- 
tice, however,  that  the  more  recent  cases  are 
adopting  the  English  rule,  and  holding  the 
enrolled  bill  conclusive.     In  several  of  the 
cases,  where  the  courts  felt  constrained  to 
follow  their  former  rulings,  holding  the  jour- 
nals competent,  regret  is  expressed  that  a 
different  rule  had  not  prevailed."     Warren 
V.   Board   (Mich.)  40   N.   W.   553;    State  t. 
Young,  32  N.  J.  Law,  29;   Sherman  v.  Stoiy, 
30  Cal.   253;    State  v.   Swift,   10  Nev.    176. 
In  Field  v.  Clark,  143  U.  S.  649,  12  Sup.  Ct 
495,  the  court,  after  stating  that  it  was  not 
necessary  to  decide  in  that  case  to  what  ex- 
tent the  validity  of  legislative  acts  may  be 
affected  by  the  failure  to  enter  on  the  Jour- 
nals matters  which  the  constitution  express- 
ly requires  to  be  entered,  used  the  following 
language:    "The  signing  by  the  speaker  of 
the  house  of   representatives,   and    by    the 
president  of  the  senate,  in  open  session,  of 
an  enrolled  bill,  is  an  official  attestation  by 
the  two  houses  of  such  bill  as  one  that  pa^ 
ed  congress.     It  is  a  declaration  by  the  two 
houses,  through  their  presiding  officers,   to 
the  president,  that  a  bill  thus  attested  has 
received,  in  due  form,  the  sanction  of  the 
legislative  branch  of  the  government,    and 
that  it  is  delivered  to  him  in  obedience  to 
the  constitutional  requirement  that  all  bUls 
which  pass  congress  shall  be  presented   to 
him.     And  when  a  bill  thus  attested  receives 
his  approval,  and  is  deposited  In  the  public 
archives,  its  authentication  as  a  bill  that  baa 
passed  congress  should  be  deemed  complete 
and    unimpeachable."     Harwood    v.    VTent- 
worth,  1G2  U.  S.  547,  16  Sup.  Ot  800.    The 
constitutions  of  many  of  the  states  expressly 
require  the  yeas  and  nays  on  the  passage  of 
a  bill,  as  well  as  other  matters,  to  be  entered 
on  the  journals,  while  the  constitutions  o( 
other  states  do  not  expressly  require  sucb  en- 
tries.  The  decisions  holding  that  the  conn 
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may  look  beyond  the  enrolled  bill  In  the  pub- 
lic archives,  duly  signed  and  approved,  In 
nearly  every  instance,  were  made  in  states 
whose  constitutions  expressly  require  such 
entries  upon  the  Journals,  while  the  deci- 
sions, with  some  exceptions,  holding,  the  law, 
duly  signed  and  approved,  in  the  public 
archives,  as  unimpeachable,  were  made  un- 
der constitutions  not  requiring  such  entries. 
There  are,  however,  well-considered  cases 
that  hold  such  laws,  so  deposited,  signed, 
and  approved,  as  conclusively  authenticated, 
though  constitutional  provisions  expressly 
require  such  entries  to  be  made  on  the  jour- 
nals. It  is  not  necessary  for  us  to  go  that 
far  in  this  case,  as  our  constitution  does  not 
expressly  require  such  entries  to  be  made,  ex- 
cept when  demanded  by  five  members;  and 
that  entry,  we  have  seen,  is  mainly  for  the 
purpose  of  publication.  English  statutes 
found  in  the  proper  custody,  duly  authenti- 
cated, import  absolute  verity.  Such  has 
been  the  common  law  of  England  from  early 
times.  The  statutes  in  question  having  been 
duly  signed,  approved,  and  deposited  in  the 
office  of  the  secretary  of  state,  we  must  con- 
clusively presume  that  all  constitutional 
requisites- were  complied  With  in  their  enact- 
ment 

It  is  also  claimed  that  section  26  of  the 
act  in  force  March  28,  189C,  supra,  is  void 
because  it  conflicts  with  section  8  of  article 
4  of  the  state  constitution,  which  reads: 
"AH  elections  shall  be  by  secret  ballot. 
Nothing  In  this  section  shall  be  construed  to 
prevent  the  use  of  any  machine  or  mechan- 
ical contrivance  for  the  purpose  of  .receiv- 
ing and  registering  the  votes  cast  at  any 
election:  provided,  that  secrecy  In  voting  be 
preserved."  It  is  conceded  that  this  section 
requires  a  secret  ballot,  but  defendants 
claim  that  the  statute  provides  for  a  secret 
ballot.  The  portion  of  section  26  objected 
to  is  as  follows:  "The  judge  or  clerk  shall 
immediately  write  the  name  of  such  voter 
upon  the  poll  list,  and  shall  take  the  ballot 
of  such  voter  and  number  It  In  ink  in  one 
•  corner  upon  the  top  thereof.  In  such  man- 
ner as  not  to  expose  or  show  how  the  voter 
has  voted.  The  same  to  be  numbered  in 
the  order  In  which  It  shall  be  received  con- 
secutively, and  so  as  to  permit  the  corner  to 
be  turned  and  pasted  down  with  mucilage, 
which  shall  then  be  done  so  that  the  number 
Is  not  thereafter  visible,  and  such  seal  shall 
only  be  broken  in  case  of  a  contested  elec- 
tion; and  the  same  number  shall  be  record- 
ed by  the  election  judge  or  clerk  on  the  list 
of  voters  beside  the  name  of  such  voter." 
Without  a  violation  of  law,  no  one  can  as- 
certain from  this  numbering  jCor  whom  any 
citizen  has  voted,  without  a  contest,  and 
then  the  court  or  tribunal  before  whom  the 
contest  Is  conducted  should  only  allow  tick- 
ets cast  by  persons  who  are  not  legal  voters 
to  be  examined,  and  persons  casting  such 
votes  cannot  Insist  upon  secrecy.  If  a  per- 
son succeeds  In  getting  an  Illegal  ticket  into 
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the  box,  it  cannot  be  thrown  out  without 
identification;  and  without  the  number,  or 
some  other  character  or  mark,  upon  the 
ticket.  It  cannot  be  Identified.  When  the 
name  of  a  person  who  has  cast  an  Illegal 
ticket  is  ascertained,  and  the  number  is 
learned  from  the  poll  list,  some  authorized 
person  must  open  the  box  and  break  the 
seals  until  the  right  number  Is  found;  but, 
until  that  one  Is  reached,  such  person  has 
no  right  to  examine  the  names  on  any  ticket. 
The  number  being  on  the  corner,  it  would  • 
not  be  necessary,  nor  would  it  be  lawful, 
for  him  to  examine  the  names  on  any  law- 
ful ticket.  If  it  should  become  necessary 
to  count  the  tickets  in  the  box,  it  would  not 
be  proper  to  break  the  seals  and  examine 
.the  numbers  tor  that  purpose.  It  is  clear 
that  an  examination  necessary  to  a  contest 
cannot  disclose  for  whom  any  persons,  ex- 
cept fraudulent  voters,  have  voted,  without 
a  violation  of  the  spirit  of  the  law.  We 
cannot  presume  that  the  authors  of  the  con- 
stitution intended  to  prevent  election  con- 
tests,—to  prevent  any  proceeding  by  which 
ballots  cast  by  illegal  voters  can  be  thrown 
out.  The  method  devised  by  this  law  pre- 
serves legal  secrecy.  The  members  of  the 
convention  must  have  known  that  election 
contests  were  permitted  in  all  the  states, 
and  that  they  are  deemed  necessary  wher- 
ever the  people  express  their  will  at  the 
polls.  Justice  should  be  permitted  to  pur- 
sue fraud,  even  into  the  ballot  box.  No 
man  should  be  allowed  to  hold  an  ofiice  ob- 
tained by  corrupt  or  illegal  votes.  To  pre- 
vent it,  a  numbering  of  ballots  is  necessary 
in  some  cases.  It  is  sanctioned  by  authori- 
ty. Hodges  V.  Linn,  100,  111,  397;  Le<lbet- 
ter  V.  Hall,  62  Mo,  422;  West  v.  Ross,  33 
Mo.  350.  While  we  are  of  the  opinion  that 
a  law  might  be  framed,  permitting  an  elec- 
tion contest,  and  better  adapted  to  secure  a 
secret  ballot,  we-  are  disposed  to  hold  the 
present  law  valid  notwithstanding  this  ob- 
jection. 

The  plaintiff  insists  further  that  the  sub- 
ject of  the  act  in  force  April  5th,  supra, 
is  not  clearly  expressed  in  its  title,  and 
that  it  contains  more  than  one  subject,  and 
that  it  does  not  conform  to  section  23  of 
article  6  of  the  constitution,  which  declares 
that,  "except  general  appropriation  bills, 
and  bills  for  the  codification  and  general 
revision  of  laws,  no  bill  shall  pass  contain- 
ing more  than  one  subject,  which  shall 
be  clearly  expressed  In  Its  title."  Undoubt- 
edly this  provision  requhres  the  subjects  of 
all  bills  not  within  the  exceptions  to  be.clear- 
ly  expressed  in  their  titles,  and  the  title  lim- 
ited to  one  subject.  Such  limitations  were 
not  imposed  formerly  on  legislation,  but  ob- 
servation and  experience  have  demonstrated 
a  necessity  for  their  application.  It  Is  be- 
lieved that  such  restrictions  tend  to  pre- 
vent hasty,  inconsiderate,  improvident,  and 
sometimes  corrupt  legislation,  to  the  det- 
riment of  the  common  good.    The  object 
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may  be  a  general  one,  however,  and  It  may 
be  stated  In  terms  sufficiently  comprehen- 
sive to  embrace  every  means  and  end  nec- 
essary or  convenient  for  the  accomplishment 
of  the  general  purpose.  Their  purpose  Is 
not  fragmentary  legislation,  however,  nor 
will  they  permit  subjects  to  be  Included  not 
connected  with  the  general  purpose,— not 
necessary  or  convenient  as  a  means  to  the 
general  end.  The  title  of  the  act  in  ques- 
tion Is  expressed  as  follows:  "An  act  re- 
lating to  and  making  sundry  provisions  con- 
cerning elections."  The  title,  as  expressed. 
Indicates  provisions  relating  to  or  concern- 
ing elections.  It  states  a  general  purpose. 
It  asserts  that  the  entire  act  relates  to  elec- 
tions, and  that  it  contains  sundry  provi- 
sions concerning  elections.  In  that  way  the 
title  describes  the  act,  and  the  provisions  It 
contains.  The  elections  which  the  act  con- 
cerns, and  for  which  It  professes  to  make 
provision,  are  described  in  general  terms, 
broad  enough  to  Include  all  elections,  special 
and  general  elections  to  fill  ofDces  for  the 
term,  or  to  fill  a  vacancy.  Thus  the  subject 
is  expressed,  and  we  think  It  Is  expressed 
with  sufficient  clearness.  Oooley,  Const. 
Llm.  pp.  170,  172;  People  v.  Mahaney,  13 
Mich.  481;  Tuttle  v.  Strout,  7  Minn.  4® 
(Gil.  374). 

This  brings  us  to  the  further  question,  is 
the  act  what  the  title  says  It  Is,  and  do  Its 
provisions  concern  elections?  Two  of  its 
sections  we  wHl  consider  with  respect  to  the 
Utle:  Section  5  is  as  follows:  "If  a  vacancy 
occurs  in  the  office  of  Judge  of  the  supreme 
or  district  court,  secretary  of  state,  state  au- 
ditor, state  treasurer,  attorney  general  or 
superintendent  of  public  Instruction,  the 
governor  shall  appoint  a  person  to  hold  the 
office  until  the  election  and  qualification  of 
a  successor  to  fill  the  vacancy,  which  elec- 
tion shall  take  place  at  the  next  succeeding 
general  election,  and  the  person  so  elected 
shall  hold  the  office  for  the  remainder  of  the 
unexpired  term."  In  case  of  a  vacancy  in 
either  of  the  offices  mentioned,  this  section 
makes  provision  for  filling  It  by  election  at 
the  next  succeeding  general ,  election,  and 
requires  the  governor  to  appoint  a  person  to 
hold  it  until  that  time.  The  provision  for 
the  election  of  a  person  to  fill  the  vacancy  Is 
Indicated  by  the  title  of  the  act,  but  the 
provision  for  appointing  an  Incumbent  In 
the  meantime  Is  not.  The  general  purpose 
described  in  the-  title  Includes  the  election, 
but  does  not  Include  the  appointment  The 
provision  for  the  election  is  valid  unless  It 
conflicts  with  section  10  of  article  7  of  the 
constitution.  This  provision  for  an  elec- 
tion will  be  considered  with  respect  to  said 
section  10  further  on.  But  the  power  to 
appoint  a  person  to  hold  the  office  Is  con- 
ferred on  the  governor  by  section  10  of  the 
constitution  mentioned,  and  the  invalidity 
of  the  provision  for  such  appointment,  be- 
cause It  is  not  embraced  in  the  title  of  the 
act.  Is  ImmateriaL     It  also  appears  In  sec- 


tion 42  of  the  act  under  dlscnssloD  that  "all 
appointive  officers  In  said  cities  and  towns 
shall  hold  their  respective  offices  until  their 
successors  shall  be  appointed  and  qualified." 
This  section  does  not  relate  to  elections,  nor 
does  It  concern  elections.  Therefore  the  ti- 
tle does  not  embrace  it  The  other  provi- 
sions of  the  act  appear  to  relate  to  elections, 
and  are  therefore  valid,  so  far  as  they  de- 
pend on  the  title,  and  they  are  not  affected 
by  those  held  to  be  void.  If  the  act  is  broad- 
er than  the  title,  the  rule  is  that  the  provi- 
sions indicated  by  the  title  may  stand,  while 
those  not  indicated  must  fall,  unless  they 
are  so  dependent  on  each  other  that  they 
cannot  be  executed  separately.  Cooley, 
Const  Llm.  (Cth  Ed.)  p.  177. 

As  we  have  seen,  this  Is  the  first  term  of 
office  of  district  Judges  under  the  constitu- 
tion, and  that  the  term  extends  to  the  first 
Monday  In  January,  1901,  and  that  plaintiff 
was  appointed  In  May  last  to  succeed  Judge 
Young,  who  had  resigned;  and  a  further 
question  In  this  case  is,  can  he  hold  until 
the  end  of  the  term,  on  the  first  Monday  of 
January,  1901,  or  until  the  qualification  of 
the  person  who  was  elected  In  pursuance  of 
section  5,  supra,  on  the  3d  day  of  November 
last?  If  that  section  governs,  his  successor 
was  duly  elected  aa  provided  by  law,  and 
upon  his  qualification  the  petitioner's  right 
to  the  office  will  be  at  once  terminated. 
Whether  it  shall  govern  depends  upon  the 
meaning  of  section  10  of  article  7  of  the 
constitution.  That  section  reads  as  follows: 
"The  governor  shall  nominate  and,  by  and 
with  t)ie  consent  of  the  senate,  appoint  all 
state  and  district  officers,  whose  offices  are 
established  by  this  constitution,  or  which 
may  be  created  by  law,  and  whose  appoint- 
ment or  election  Is  not  otherwise  provided 
for.  If,  during  the  recess  of  the  senate,  a 
vacancy  occur  in  any  state  or  district  office, 
the  governor  shall  appoint  some  fit  person 
to  discharge  the  duties  thereof  until  the 
next  meeting  of  the  senate,  when  he  shall 
nominate  some  person  to  fill  such  office.  If 
the  office  of  justice  of  the  supreme  court  or- 
district  court  secretary  of  state,  state  au- 
ditor, state  treasurer,  attorney  general  or 
superintendent  of  public  Instruction  be  va- 
cated by  death,  resignation  or  otherwise.  It 
shall  be  the  duty  of  the  governor  to  fill  the 
same  by  appointment  and  the  appointee 
shall  hold  his  office  until  his  successor  shall 
be  elected  and  qualified  as  may  be  by  law 
provided."  This  section  is  composed  of  three 
distinct  clauses  or  provisions.  The  first 
makes  it  the  duty  of  the  governor  to  nomi- 
nate, and,  with  the  consent  of  the  senate, 
appoint,  all  state  and  district  officers  whose 
offices  are  established  by  the  constitution^ 
or  which  may  be  created  by  law,  and  whose 
appointment  or  election  Is  not  otherwise  pro- 
vided for.  If  a  vacancy  occurs  in  any  stat* 
or  district  office  during  the  recess  of  the  b«i- 
ate,  the  second  clause  requires  the  governor 
to  appoint  a  fit  person  to  discharge  the  duties 
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of  the  office  until  the  next  meeting  of  the 
senate,  and  then  it  requires  him  to  nomi- 
nate a  pei-son  to  fill  the  office.  If  the  office 
of  justice  of  the  supreme  or  district  court, 
secretary  of  state,  state  auditor,  state  treas- 
urer, attorney  general,  or  superintendent  of 
public  instruction  becomes  vacant,  the  third 
and  last  clause  of  the  section  makes,  it  the 
duty  of  the  governor  to  fill  the  same  by  ap- 
pointment, and  provides  that  such  appointee 
stiall  hold  the  office  until  his  successor  shall 
be  elected  and  qualified  as  provided  by  law. 
Doubtless  a  legislative  enactment  was  con- 
templated. In  the  absence  of  such  a  law, 
there  would  be  great  force  in  the  claim  that 
such  appointee  would  hold  until  the  gen- 
eral election  to  fill  the  office  in  1901,  and 
until  the  qualification  of  such  person,  or 
a  successor  after  that  time.  But  so  much 
of  section  5  of  the  act  of  Aprif  5th,  above 
quoted,  as  relates  to  elections,,  we  hold  to 
be  valid,  and  it  must  be  held  to  govern. 

The  plaintiff  also  insists  that  ballots  pre- 
pared and  printed  according  to  the  act  of 
March  28th,   above  mentioned,  and  exclu- 
sively used  at  the  Noveinber  election,  do  not 
afford  equal  facilities  to  vote  to  all  voters; 
that  a  ballot  may  be  cast  for  party  candi- 
dates with  less  difficulty  than  for  those  can- 
didates who  have  no  emblem  on  the  ballot 
to  represent  them;  that  a  partisan  can  vote 
easier  than  an  independent;    and  that  the 
law  does  not  operate  equally  and  uniformly 
on  all  voters.     It  is  true  that  party  organiza- 
tions may,  by  the  observance  of  certain  re- 
quirements, have  the  names  of  their  candi- 
dates and  their  emblem  printed  on  the  ticket, 
while  other  candidates  are  required  to  ob- 
tain the  signatures  of  a  specified  number  of 
voters  to  a  certificate  before  their  name  can 
be  printed  on  the  ballot.     And  by  simply 
placing  a  cross  opposite  a  party  emblem  a 
vote  may  be  cast  for  all  the  candidates  of  a 
party,  while  a  vote  for  any  number  of  can- 
didates of  a  party  less  than  all  can  only  be 
given  by  a  cross  opposite  the  name  of  each 
candidate;  and,  if  a  voter  wishes  to  cast  a 
vote  for  a  candidate  whose  name  is  not  on 
It,   he  is  obliged  to  write  the  name  on  the 
ballot,  and  place  a  cross  opposite  to  it.    Of 
course  the  voter  should  be  allowed  to  per- 
form this  duty  with  the  least  difficulty  and 
inconvenience  consistent  with  an  honest  and 
fair  election.     No  unnecessary  impediments 
or  inconveniences  should  be  thrown  in  his 
way.    The  system  tends  to  encourage  the 
voting  of  straight  tickets,  and  to  discourage 
independent  voting,  which  some  think  is  an 
objection.    The  system   has   its   merits   as. 
>vell  as  its  demerits,  and  the  legislative  de- 
partment of  the  state  government  has  seen 
fit,  in  its  wisdom,  to  enact  the  law;  and  we 
.<Jo  not  feel  authorized  to  overturn  the  peo- 
ple's will,  as  expressed  through  that  body, 
in   the  law.     The  court  holds  that  none  of 
ttie  various  objections  urged  by  the  plain- 
tiff is  well  founded.     We  therefore  deny  the 
application  for  the  writ. 


BATCH,  J.  I  concur  hi  the  result,  that 
the  application  for  the  writ  must  be  denied. 
But  I  do  not  concur  in  the  proposition,  wbicli 
appears  to  be  maintained  In  the  opinion,  that 
when  an  enrolled  act  of  the  legislature  is 
duly  signed,  approved;  and  deposited  In  the 
office  of  the  secretary  of  state,  this  court 
must  conclusively  presume  that  all  consti- 
tutional requisites  were  complied  with  in  its 
enactment.  This,  it  occurs  to  me.  Is  extend- 
ing the  rale  further  than  Is  warranted  by  the 
decisions  of  the  courts  of  the  United  States, 
or  by  the  welfare  of  this  state,  or  by  the 
will  of  the  people,  as  announced  In  the  con- 
stitution. Carried  to  its  legitimate  effect,  this 
proposition  means  that  when  an  enrolled  act 
has  been  properly  signed,  approved,  and  de- 
posited with  the  secretary  of  state,  it  Is  the 
law  of  this  commonwealth,  even  though.  In 
its  enactment,  express  limitations  of  the  con- 
stitution have  been  violated,  and  that  when 
drawn  in  question  the  judges  who  are  called 
upon  to  determine  its  validity  have  no  power 
to  go  beyond  the  enrolled  act,  and  look  into 
the  Journals  of  the  legislature,  required  to 
be  kept  by  the  constitution,  to  satisfy  the 
Judicial  mind  of  its  constitutional  passage. 
This  wpuld  place  the  legislature,  in  the  mode 
of  the  enactment  of  laws,  beyond  the  con- 
trol of  the  sovereignty  Itself,  and  the  limita- 
tions contained  In  the  constitution  respecting 
the  manner  of  enacting  laws  would  be  mere 
useless  verbiage.  With  all  due  respect  to"  that 
co-ordinate  branch  of  the  government,  I  can- 
not consent  to  a  proposition  that  would  in- 
vest it  with  a  power  so  arbitrary.  Because 
such  a  rule  obtains  as  to  the  parliament  of 
Great  Britain,  under  a  monarchial  form  of 
government,  that  cannot  be  regarded  as  a 
very  potent  reason  for  its  application  In  this 
state,  where  the  will  of  the  sovereign  jwwer 
has  been  declared  in  the  organic  law.  The 
people,  In  their  sovereign  capacity,  after 
great  deliberation,  adopted  a  constitution,  and 
established  a  government  consisting  of  an 
executive,  a  legislative,  and  a  Judicial  de- 
partment That  constitution  Is  their  su- 
preme will,  which  must  be  obeyed  by  every 
Individual,  be  he  of  high  station  or  of  low. 
Those  composing  the  several  dei>artment8  are 
but  agents,  and  in  their  acts  are  bound  by 
the  organic  law;  and  the  limitations  and 
restrictions  contained  therein  are  not  mere 
abstract  principles,  but  solemn  declarations 
by  the  people  themselves.  They  are  as  con- 
clusive upon  such  agents  as  any  other  por- 
tion of  the  written  charter.  Limitations  are 
not  peculiar  to  any  one  branch  of  the  gov- 
ernment, but  there  are  those,  which  apply 
to  each  department,  and  they  are  imposed 
as  a  security  to  the  rights  of  the  principal,— 
the  people.  The  power  of  the  government 
is  vested  in  the  three  departments,  to  be  exer- 
cised 8ubJ*t  to  these  limitations.  The  pow- 
er to  declare  what  the  law  shall  be  is  legis- 
lative. The  power  to  declare  what  is  the 
law  is  Judicial.  The  power  to  declare  what 
is  the  law  is  delegated  to  the  Judicial  depart> 
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ment,  and  therefore  the  courts  have  the  un- 
questioned right  to  declare  any  act  of  the 
government,  in  any  of  the  departments, 
which  violates  the  constitution,  to  be  utterly 
void.  This  right  or  power  necessarily  includes 
the  power  to  declare  what  enactments  of  the 
legislature  are,  and  what  are  not,  laws;  and 
in  exercising  this  function  the  courts  do  not 
trench  upon  the  domain  of  the  legislative 
department,  althoiigh  they  pass  Judgment 
upon  its  official  acts.  When  the  enrolled  act 
is  assailed  In  a  court  of  law  on  the  ground 
that  it  was  not  constitutionally  passed  by  the 
legislature,  the  court  must  determine  wheth- 
er there  was  a  compliance  or  noncompliance 
with  the  mandatory  provisions  of  the  con- 
stitution respecting  the  mode  and  manner  of 
the  passing  of  the  act.  For  this  purpose,  1 
have  no  doubt  that,  upon  principle,  as  well 
as  authority,  the  court  may  take  judicial  no- 
tice of  the  legislative  journals,  and,  In  a 
proper  case,  go  beliind  the  enrolled  act,  even 
when  such  act  has  been  properly  authenti- 
cated and  deposited  with  the  secretary  of 
state,  and  examine  such  Journals,  giving 
their  contents  such  weight  as  evidence  as 
they  may  be  entitled  to  receive,  considering 
the  manner  in  which  they  are  kept,  and  cir- 
cumstances under  which  the  entries  have 
been  made;  and  if,  in  such  case,  It  should 
affirmatively  appear  upon  the  Journals,  or 
either  of  them,  that  In  passing  the  act  the 
legislature  had  disregarded  a  mandatory  pro- 
vision of  the '  constitution,  the  court  would 
be  Justified  in  holding  the  same  unconstitu- 
tional and  void.  If,  however,  the  Journals 
are  merely  silent  as  to  the  subject  under  in- 
vestigation, then  the  presumption  that  the 
legislature  acted  according  to  its  delegated 
power  should  prevail,  unless  an  omission  of 
some  matter  which  the  constitution  express- 
ly requires  to  be  entered  therein  be  shown 
by  such  Journals,  or  either  of  them.  It  seems 
that  even  the  English  rule  admits  the  Jour- 
nals of  parliament  to  be  evidence  for  such 
piunposes  as  they  are  there  considered  to  be 
provided,  but  they  cannot  there  be  referred 
to  for  the  purpose  of  Impeaching  the  enrolled 
act.  I  am  therefore  of  the  opinion  that  in 
this  country  the  enrolled  act  of  the  legisla- 
ture, duly  signed,  approved,  and  deposited 
with  the  proper  custodian,  is  prima  facie,  but 
not  conclusive,  evidence  of  Its  constitutional 
enactment  and  of  what  the  law  is;  that  the 
courts  may  take  Judicial  notice  of  the  legis- 
lative Journals  required  to  be  kept  by  the 
constitution;  and  that  such  Journals  possess 
the  character  of  public  records,  their  value 
In  eiich  case  being  a  question  for  the  courts. 
In  fact,  some  of  counsel  for  respondents,  in 
their  oral  arguments,  admitted  that  the 
courts  had  the  right  to  take  Judicial  notice  of 
the  Journals,  but  claimed  that  they  contained 
nothing  derogatory  to  the  validity  of  the  act, 
and  in  this  I  think  they  were  correct.  The 
Journals  required  to  be  kept  by  the  constitu- 
tion were  evidently  intended  for  the  purpose 
of  making  a  record  of  the  daily  proceedings 


of  the  legislature.  They  are  therefore  pub- 
lic records  made  In  perpetuam  memoriam  lel 
entered  therein,  and  where  questions  arise 
as  to  what  is  contained  therein,  or  what  pro- 
ceedings were  had,  the  court  has  the  right 
to, inspect  the  record.  Such  record  is  like 
any  other  public  record,  which,  in  the  lan- 
guage of  Sir  Edward  Coke,  is  "a  monumeot 
of  so  high  a  nature,  and  Importeth  in  itself 
such  absolute  verity,  that,  if  it  be  pleaded 
that  there  is  no  such  record,  it  shall  not  re- 
ceive any  trial  by  witness,  Jury,  or  otherwise, 
but  only  by  itself."  .  3  Bl.  Comm.  331. 

When  a  similar  proposition  was  before  our 
late  territorial  supreme  court,  in  People  t. 
Clayton,  5  Utah,  598,  18  Pac.  628,  Chief  Jus- 
tice Zane,  then  speaking  for  the  court,  ob- 
served:   "Whenever  such  a  question  arises, 
the  court,  in  deciding  the  Issue,  should  take 
Judicial  notice  of  such  facts  as  it  may  prop- 
erly consider.    The  evidence  of  public  laws 
should  be  preserved  in  public  and  permanent 
records,"— and,  after  reviewing  a  number  of 
authorities,  said:  "In  the  light  of  authority, 
we  are  of  the  opinion    •    •    »   that  where 
.the  Journals  of  the  two   houses,   showing 
their  action,  are  kept  in  pursuance  of  law, 
the  court  may  look  to  such  Journals  to  as- 
certain whether  the  constitutional   require- 
ments have  been  complied  with."    Thus,  the 
journals  were  at  that  time  recognized  as  evi- 
dence by  the  court    Why  should  this  case 
be  overruled,  and  a  dlfCerent  doctrine  pre- 
vail now?    It  certainly  cannot  be  success- 
fully contended  that  the  reasons  for  reo^- 
nlzing  the  journals  as  evidence  then    -wer^ 
stronger  than  now,  because,  in  addition  to 
the  reasons  which  then  existed,    we    have 
now  the  mandate  of  the  constitution   that 
"each  house  shall  keep  a  Journal  of  Its  pro- 
ceedings."    Article  6,  {  14.     Clearly,  the  af- 
firmative of  the  question  is  supported  by  the 
weight  of  authority  In  the  several  states  of 
the  Union,  as  well  as  by  eminent  text  -writ- 
ers.    Judge  Cooley,  in  his  treatise  on    Con- 
stitutional limitations,   on  page   162,    says: 
"Each  house  keeps  a  Journal  of  its  proceed- 
ings, which  is  a  public  record,  and  of  -which 
the  courts  are  at  liberty  to  take  Judicial  no- 
tice.    If  it  should  appear  from  these   Joar- 
nals  that  any  act  did  not  receive  the  requi- 
site majority,  or  that  in  respect   to    it  tlie 
legislative  did  not  follow  any  requirement 
of  the  constitution,  or  that  in  any  otJier  re- 
spect the  act  was  not  constitutioually  aalopt- 
ed,  the  courts  may  act  upon  this  evidencv. 
and  adjudge  the  statute  void."     Judge  Sntli- 
erland,  in  his  work  on  Statutory  Constx-oc- 
tion  (section  46),  states  the  law  as  follows: 
"When  an  act  is  found  lodged  in  the  office  of 
the  secretary  of  state,  with  the  public  act* 
passed  at  the  same  session,  signed    by    tlK 
presiding  officers,  approved  and    signed    l>j 
the  governor,  and  it  is  published  by   author- 
ity as  one  of  the  public  statutes  of  the  stair. 
or  is  otherwise  authenticated  accordinfc    t» 
law,  and  in  proper  custody,  the  presnmptjo* 
Is  that  It  was  regularly  passed,  unle&s    there 
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Is  evidence  of  wblch  tbe  courts  take  Judicial 
notice  showing  the  contrary.    Tbe  journals 
are  records,  and,   in  all  respects  touching 
proceeding!)  under  the  mandatory  provision 
of  the  constitution,  will  be  effectual  to  Im- 
peach and  avoid  the  acts  recorded  as  laws, 
and  duly  authenticated,  if  tbe  Journals  af- 
firmatively show  that  these  provisions  have 
been  disregarded.    In  tbe  absence  of  such 
an  affirmative  showing,  and  even  in  cases  of 
doubt,  it  wlU  be  presumed  that  a  quorum 
■was  present;    that  tbe   necessary  readings 
occurred ;    that  amendments  made  by  one  . 
branch,   though    extensii'e,    were    germane;  ! 
that  they  were  concurred  in  by  tbe  other  | 
branch,— though  tbe  journals  may  be  silent.? 
And  in  section  42  be  says:    "The  tendency, 
however,  of  tbe  law's  growth,  is  to  preserve 
the  supremacy  of  constitutional  authority, 
leaving  it  to  tbe  wisdom  of  tbe  legislature 
to  mitigate  any  incidental  inconvenience  by 
closer  observance  of  tbe  prescribed  proce- 
dure,  and    more   diligent   attention   to   the 
malcing  and  preservation  of  a  public  record  I 
of  the  essentials.     The  cases   cited  in  the  I 
preceding  section  hold  tbe  constitutional  in-  ' 
Junctions  imperative,  and,  as  tbe  constitu- 
tions require  the  keeping  and  publication  of 
legislative   journals,    these   are   treated   as 
sources  of  information  to  be  relied  on  by 
the  courts  as  well  as  the  public."    In  sec- 
tion 44  he  says:  "The  journals,  by  being  re- 
quired by  the  constitution  or  laws,  are  rec- 
ords.   At  common  law  tbe  legislative  Jour- 
nals were  not  strictly  records.    While  ad- 
missible in  evidence  for  certain  purposes,  as 
official    memorials   or   remembrances,    they 
were  not  admissible  to  show  that  an  act  of 
parliament  bad  not  been  passed  according  to 
Its  own  rules.     But  when  required,  as  Is  ex- 
tensively the  case  In  this  country,  by  a  par- 
amount   law,    for   tbe    obvious   purpose   of 
showing  bow  tbe  mandatory  provisions  of 
that  law  have  been  followed  in  tbe  methods 
and  forms  of  legislation,  they  are  thus  made 
records  in  dignity,  and  are  of  great  Impor- 
tance.   The  legislative  acts  regularly  authen- 
ticated are  also  records.    Tbe  acts  passed, 
duly   authenticated,   and   such  journals  are 
parallel  records,  but  the  latter  are  superior, 
■when  explicit  and  conflicting  with  the  other; 
for  the  acts  authenticated  speak  decisively 
only  ■when  the  journals  a"-*  silent,  and  not 
even   then  as  to  particulars  required  to  be 
entered  therein."     See,  also,  section  41.     So 
Black,  in  his  late  work  on  Interpretation  of 
r.aws  (published  In  1886)  p.  225,  after  speak- 
ing of  the  right  of  referring  to  the  journals 
of  the  legislature  in  aid  of  the  interpretation  I 
of  statutes,  says:    "It  will  be  observed  that 
this   question  is  an  entirely  different  matter 
from   resorting  to  the  legislative  journals  to 
ascertain  whether  an  act  was  constitutional- 
ly passed;   that  is,  passed  with  the  requisite 
majority,  or  after  the  required  number  of 
readings,  or  with  a  call  of  the  house  on  Its 
final     passage,   or   otherwise   In   conformity 
■%vltli    the  requirements  of  tbe  constitution. 


On  this  point  tbe  rule  settled  by  a  majority 
of  tbe  courts  is  that  It  Is  competent  to  go 
behind  tbe  enrolled  act,  and  consult  the  jour- 
nals, but  that  tbe  act  will  not  be  declared 
void  for  lack  of-  compliance  ■with  tbe  consti- 
tutional forms,  unless  their  nonobservance 
is  shown  aflJrmatively  by  the  journals.  If 
the  journals  are  silent  as  to  these  matters, 
it  will  be  presumed  that  the  legislature  com- 
piled with  all  the  constltuttonal  requisites. 
In  any  event,  no  evidence  can  be  received  to 
contradict  the  journals." 

In  the  state  of  New  Hampshire,  In  1858, 
an  act  was  found  lodged  In  the  ofllce  of  the 
secretary  of  state,  with  other  public  acts 
passed  at  the  same  session.  It  was  signed 
by  the  speakCT  of  the  bouse  of  representa- 
tives and  the  president  of  tbe  senate,  and 
bad  upon  it  the  approval  of  the  governor, 
and  had  been  published,  by  authority,  as  one 
of  the  public  statutes  enacted  at  that  ses- 
sion. The  validity  of  the  act  having  been 
questioned,  because  in  its  enactment  the  leg- 
islature had  failed  to  comply  with  a  certain 
requirement  of  the  constitution,  the  governor 
submitted  the  question  of  Its  validity  to  tbe 
supreme  court  of  that  state.  In  their  opin- 
ion (33  N.  H.  579),  unanimously  holding  the 
act  Invalid,  the  court,  upon  the  question 
whether  they  could  look  Into  the  journals, 
said:  "We  are  of  opinion  that  the  journals 
which  the  constitution  thus  requires  to  be 
kept  by  the  senate  and  bouse  of  representa- 
tives, to  be  lodged  and  preserved  In  the  gen- 
eral public  depository  of  the  state  records, 
and  to  be  published  annually  In  tbe  same 
manner  as  the  public  laws,  were  intended  to 
furnish  the  courts  and  the  publlp  with  the 
means  of  ascertaining  what  was  actually 
done  in  and  by  each  branch  of  the  legisla- 
ture, not  merely  for  the  purpose  of  enabling 
the  people  to  judge  of  the  manner  In  which 
their  public  servants  have  conducted  them- 
selves in  their  office  of  legislators,  but  also 
for  the  purpose  of  determining  whether  tbe 
proceedings  of  the  legislature  have  been  In 
conformity  with  the  provisions  of  the  consti- 
tution; that  these  Journals,  under  our  con- 
stitution, are  not  to  be  regarded  as  'mere  re- 
membrances of  proceedings,'  kept  by  each 
house  for  Its  o^wn  use  and  convenience, 
which  expire  when  the  act  Is  passed,  or  the 
business  is  disposed  of,  to  which  they  relate. 
But  we  think  they  are  to  be  treated  as  au- 
thentic records  of  tbe  proceedings,  and  that 
we  may  resort  to  them  in  this  case  to  ascer- 
tain whether  the  two  bouses  In  fact  con- 
curred In  the  passage  of  the  before-men- 
tioned act;  that,  if  It  appears  by  the  jour- 
nals that  tbey  did  not,  the  prima  facie  evi- 
dence derived  from  an  examination  of  the 
act  itself  will  be  overcome."  Mr.  Justice 
Gray,  In  Post  v.  Sup'rs,  105  U.  S.  667,  said: 
"The  copies  of  the  Journals,  certified  by  tbe 
secretary  of  state,  and  the  printed  journals 
published  In  obedience  to  law,  are  both  com- 
petent evidence  of  the  proceedings  in  the 
legislature."    In  Hall  t.  Steele,  82  Ala.  562, 
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2  South.  650,  Mr.  Justice  Clopton  said:  "We 
have  uniformly  held  that,  when  the  consti- 
tution does  not  require  the  journals  to  af- 
firmatively show  that  a  particular  thing  nec- 
essary to  the  Validity  of  the  legislative  ac- 
tion was  done,  mere  silence  will  not  invali- 
date; and  in  such  case  we  will  presume  that 
the  legislators  observed  their  obligation,  and 
did  not  pass  such  bill  without  sufiiclent  proof 
that  the  proper  notice  had  been  given.  The 
unconstitutionality  of  an  act  enrolled,  au- 
thenticated by  the  signatures  of  the  presiding 
officers,  and  approved  and  signed  by  the  gov- 
ernor, must  be  affirmatively  and  clearly 
shown,  before  the  courts  are  authorized  to 
treat  it  as  void  because  not  having  been 
passed  in  accordance  with  the  rules  of  par- 
liamentary law  prescribed  in  the  constitu- 
tion." So,  in  Sup'rs  v.  Heenan,  2  Minn.  330  i 
(Gil.  281),  Mr.  Justice  Flandrau  stated:  "The 
court  may  inspect  the  original  bills  on  file 
with  the  secretary  of  state,  and  have  re- 
course to  the  journals  of  the  houses  of  the 
legislature,  to  ascertain  whether  or  not  the 
law  has  received  all  the  constitutional  sanc- 
tions to  its  validity." 

In  Gardner  v.  Collector,  6  Wall.  499  (Mr.- 
Justice  Miller  delivering  the  opinion  of  the 
court).  It  was  said:  "We  are  of  opinion,  there- 
fore, on  principle  as  well  as  authority,  that 
whenever  a  question  arises  in  a  court  of  law 
of  the  existence  of  a  statute,  or  of  the  time 
when  the  statute  took  effect,  or  of  the  precise 
terms  of  a  statute,  the  judges  who  are  called 
upon  to  decide  it  have  a  right  to  resort  to  any 
source  of  information  which,  in  its  nature,  is 
capable  of  <!onveylng  to  the  judicial  mind  a 
clear  and  .satisfactory  answer  to  such  ques-  j 
tlon,— always  seeking  first  for  that  which,  in 
its  nature,  is  most  appropriate,— unless  the 
positive  law  has  enacted  a  different  rule."  In 
the  case  of  People  v.  Mahaney,  13  Mich.  481, 
the  supreme  court  of  Michigan,  speaking 
through  Mr.  Justice  Cooley,  said:  "As  the  court 
are  bound  judicially  to  take  notice  of  what  the 
law  is,  we  have  no  doubt  it  is  our  right,  as  well 
as  our  duty,  to  take  notice,  not  only  of  the 
printed  statute  l>ooks,  but  also  of  the  journals 
of  the  two  Iiouses,  to  enable  us  to  determine 
whether  all  the  constitutional  requisites  to 
the  validity  of  a  statute  have  t>een  complied 
with.  Tlie  printed  statute  Is  not  even  prima 
facie  valid,  when  other  records,  of  which  the 
court  must  equally  take  notice,  show  that  some 
constitutional  formality  is  wanting."  The  su- 
preme court  of  lilmois,  in  Illinois  Cent.  R.  Co. 
V.  People,  148  111.  434,  33  N.  E.  173,  said:  "It 
Is  not  denied  that  the  amendatory  act  receiv- 
ed tlte  signatures  of  the  speakers  of  both 
houses,  and  the  approval  of  the  governor.  Such 
verification  Is  prima  facie  evidence  of  its  va- 
lidity as  a  legislative  eiuictment.  But  it  is  the 
settled  law  of  this  state  that  the  journals  of 
either  branch  of  the  legislature  may  be  re- 
sorted to  for  the  purpose  of  overcoming  such 
prima  facie  evidence.  It  may  be  shown  from 
the  journals  that  an  act  was  not  passed  in  the 
mode  prescribed  by  the  constitution."    So  the 


supreme  court  of  Florida,  In  State  r.  Brown,  20 
Fla.  407,  says:  "If  the  Journals  show  conclu- 
sively that  any  material  portion  of  a  bill,  as 
passed,  was  omitted  in  the  enrolling,  so  that  it 
may  be  considered  that  the  act,  as  approved, 
was  not  passed  by  the  legislature,  and  does 
not  express  the  legislative  will,  the  act,  as  ap- 
proved, at  least  to  the  extent  that  it  is  affected 
by  the  omission,  must  be  held  Invalid.  This 
is  a  rule  well  settled  now  by  the  American 
courts.  The  constitution  requires  the  keeping 
of  Journals  of  their  proceedings  by  the  re- 
spective houses  of  the  legislature,  and  these 
journals  are  received  as  evidence  of  such  pro- 
ceedings. When  an  act  is  duly  approved  and 
published,  it  is  prima  facie  a  law;  but  If  the 
legislative  journals  show  that,  instead  of  be- 
ing passed,  It  was  defeated,  or  tiiat  it  Is  not 
the  same  that  was  passed,  It  is  not  a  law." 
Sedg.  St.  &  Const.  Law  (2d  Ed.)  |§  54,  53; 
Black,  Const.  Law,  60,  2<k);  End.  Interp.  St. 
§  33;  1  Whart.  Ev.  f$  290-295;  1  Greenl.  Ev. 
f  491;  2  Whart.  Ev.  §  1309;  Henderson  v. 
State,  94  Ala.  95,  10  South.  332;  State  v. 
Wright,  14  Or.  365, 12  Pac.  708;  Chicot  Co.  v. 
Davies,  40  Ark.  200;  Si>angler  v.  Jacoby,  14 
111.  397;  Currle  v.  Southern  Pac.  Co.,  21  Or. 
560,  28  Pac.  aS4;  State  v.  Robinson,  20  Neb. 
96,  29  N.  W.  246;  Osburn  v.  Staley,  5  W.  Va. 
85;  In  re  Roberts,  5  Colo.  525;  Hart  v.  Mc- 
Eiroy,  72  Mich.  446,  40  N.  W.  750;  State  v. 
Hagood,  13  S.  C.  46;  Com'rs  v.  Hlgglnbotham, 
17  Kan.  62;  Koehier  v.  Hill,  60  Iowa,  542,  14 
N.  W.  738.  and  15  N.  W.  009;  Wise  v.  Bigger, 
79  Va.  209;  Paving  Co.  v.  Hilton,  69  Cal.  479. 
11  Pac.  3;  People  v.  Dunn,  80  CaL  211,  22 
Pac.  140;  Gildewell  v.  Martin,  51  Ark.  559, 
11  S.  W.  882;  State  v.  Robertson,  41  Kan. 
390,  21  Pac.  382;  State  v.  Van  Duyn,'24  Neb. 
586.  39  N.  W.  612;  State  v.  Kicsewetter,  45 
Ohio  St.  254,  12  N.  E.  807;  Berry  v.  Railroad 
Co.,  41  Md.  446;  State  v.  Algood,  87  Tenn.  163. 
10  S.  W.  310;  State  v.  Piatt,  2  S.  C.  150; 
Brown  v.  Nash,  1  Wyo.  85;  People  v.  Camp- 
bell, 3  Gilm.  466;  State  v.  McBride,  4  Mo.  302; 
State  V.  Mead,  71  Mo.  266;  South wark  Bank 
V.  Com.,  26  Pa.  St.  446;  City  of  Watertown 
V.  Cady,  20  Wis.  501;  State  v.  Babbitts,  40 
Ohio  St.  173,  19  N.  B.  437;  People  v.  Clayton. 
5  Utah,  598, 18  Pac.  628;  Meracle  v.  Down,  64 
Wis.  323,  25  N.  W.  412;  Territory  v.  O'Con- 
nor, 5  Dak.  397,  41  N.  W.  746;  Hughes  v.  Fel- 
tou,  11  Colo.  489,  19  Pac.  444;  San  Mateo  <>>. 
V.  Southern  Pac.  R.  Co.,  8  Sawy.  238,  13  Fed. 
722;  State  v.  Deal.  24  Via.  293.  4  South.  800; 
People  V.  Burch,  St  Mich.  408,  47  N.  W.  705; 
Burritt  V.  Om'rs,  120  111.  222,  11  N.  E.  180; 
Nelson  v.  Haywood  Co.,  91  Tenn.  596,  20  S. 
W.  1. 

The  above  constitutes  but  a  small  portion  of 
the  cases  which  support  the  views  herein  con- 
tended for.  They  are  sufficient,  however,  to 
show  tliat  over  20  states  liave  held  that  the 
journals  of  the  houses  of  the  legislature  may 
be  looked  to  in  deciding  the  constitutionality 
of  ai)  em-olled  act.  23  Am.  &  Eng.  Enc.  Law, 
208.  Seven  states  appear  to  have  no  deci- 
sions on  the  subject      Connecticut,  .Indiana, 
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Kentacky,  Louisiana,  Maine,  Nevada,  and 
Mississippi  have  decided  that  the  enrolled  act 
is  conclusive,  and  in  several  other  states  the 
decisions  do  not  appear  to  be  uniform.  Field 
V.  Clark,  143  U.  S.  iHQ,  6C1,  and  note,  12  Sup. 
Ct.  495.  It  will  be  noticed,  from  an  examina- 
tion of  the  cases  which  hold  the  affirmative 
of  this  proposition,  that  the  decisions,  in  the 
main,  are  not  based  on  any  peculiar  constl- 
tational  provision,  but  on  principle,  and  the 
ground  that  the  constitution  requires  the  Jour- 
nals to  be  kept. 

It  is  quite  clear  that  under  the  Americau 
rule,  adopted  by  a  large  majority  of  the  states 
of  the  Union,  the  legislative  Journals  may  be 
consulted  to  determine  whether  the  enrolled 
act  was  constitutionally  passed;  and  this  has 
also  the  stipport  of  the  text  writers.  That  to 
hold  a  statute  void  may  work  a  hardsliip  upon 
people  is  quite  true,  but  that  fact  has  no  more 
force  when  the  law  is  held  void  because  of  the 
violation  of  a  mandatory  provision  of  the 
constitution  than  wlien  it  Is  held  void  for  any 
other  reason.  It  is  the  solemn  duty  of  courts 
to  declare  what  the  law  is,  regardless  of  conse- 
quences. In  this  case,  looking  to  the  Journals, 
there  appear  to  be  no  affirmative  statements 
recorded  which  conflict  with  the  validity  of  the 
enrolled  act;  and  the  mere  silence  of  the  Jour- 
nals as  to  the  mandatory  provision  of  the  con- 
stitution here  In  question  will  not  Justify  the 
holding  of  the  act  void,  because  the  presump- 
tion in  such  case  that  the  legislature  proceed- 
ed properly  is  conclusive. 

I  am  also  unable  to  agree  with  the  Chief 
Justice  in  his  views  as  to  a  secret  ballot. 
The  constitutional  provision  on  this  ques- 
tion (article  4,  $  8)  Is  as  follows:     "All  elec- 
tions shall  be  by  secret  ballot.    Nothing  In 
this  section  shall  be  construed  to  prevent 
the  use  of  any  machine  or  mechaAical  con- 
trivance for  the  purpose  of  receiving  and 
registering  the  votes  cast  at  any  election: 
provided,    that   secrecy   In    voting   be   pre- 
served."    This  is  an  express  provision  for 
a  secret  ballot,  and    clearly  the  word  "se- 
cret" should,  in  the  interpretation  of   this 
section,  receive  its  plain  and  ordinary  mean- 
ing, because  it  does   not  appear  from  the 
context    that  any   other   meaning  was  in- 
tended by  the  framers  of  the  constitution. 
In    fact,    the   words    "secret    ballot"    appear 
to  be  emphasized;   for,  while -the  use  of  a 
machine  or  mechanical  contrivance  is  per- 
mitted for  a  certain  purpose,  it  is  only  per- 
mitted "provided,  that  secrecy  in  voting  be 
preserved."    Used  as  an  adjective,  Webster 
defines  the  word  "secret"  as  "hidden;   con- 
cealed."    As  a  noun,  "something  studiously 
concealed;   a  thing  kept  from  general  knowl- 
edge;  what  is  not  revealed,  or  not  to  be  re- 
vealed."    Doubtless  this  latter  is  the  sense 
In    which   the   words   "secret  ballot''   were 
used  in  the  constitution.     This  view  Is  in 
tiarmony  with  public  thought  and  expres- 
sion respecting  the  ballot  systems  at  the  time 
of   and  before  the  holding  of  the  constitu- 
tional convention,  and  the  courts  have  the 


right  to  take  notice  of  the  history  of  the 
times,  for  the  purpose  of  ascertaining  the  in- 
tent of  the  framets  of  the  constitution.  It 
Is  well  understood  that  the  questions  of  open 
and  secret  ballots  created  much  discussion  in 
the  several  states,  as  well  as  In  Utah  terri- 
tory, on  account  of  the  Improper  influence, 
whether  supposed  or  real,  which  could  be 
brought  to  bear  upon  the  humble  citizens 
by  their  employers,  or  those  to  whom  they 
felt  under  obligations,  or  which  might  re- 
sult from  wealth  and  station.  The  secret 
ballot  is  a  question  of  public  policy,  and  the 
framers  of  the  constitution  doubtless  in- 
tended to  make  the  veil  of  secrecy  Impene- 
trable, so  that  the  voter  could  make  promises 
to  whom  he  pleased,  and  vote  as  he  please:!, 
without  fear  of  afterwards  having  the  se- 
crecy of  his  ballot  violated.  The  object  to 
secure  an  Independent  ballot  would  be  very 
Imperfectly  accomplished  if  the  secrecy  was 
limited  to  the  moment  of  casting  the  ballot. 
It  is  apprehended  that  it  Is  not  so  much  the 
fear  of  the  voter  of  being  exposed  then,  as 
the  fear  of  afterwards  having  his  ballot 
identified  and  becoming  exposed,  whether 
clandestinely  or  otherwise,  that  deprives  him 
of  independence.  Beyond  all  reasonable  con- 
troversy, the  object  aimed  at  by  this  provi- 
sion of  the  constitution  was  to  secure  the 
Independence  of  the  voter.  How,  then,  can- 
this  object  be  attained,  if  the  voter  be  com- 
pelled to  cast  a  ballot  which  can  be  Identi- 
fied? To  my  mind,  the  conclusion  is  inev- 
itable that  any  contrivance  or  method  by 
which  the  ballot  can  be  identified  and  the 
voter  exposed  is  unauthorized,  and  no  legis- 
lative enactment  can  give  it  the  force  of 
law,  under  our  constitution,  be  the  same  for 
the  purpose  of  contest  in  a  court  of  justice, 
or  for  any  other  purpose.  In  arriving  at 
this  conclusion,  I  am  not  unmindful  of  tlie 
grave  duty  of  the  sovereign  power  to  pro- 
tect Individual  rights  by  suppressing  election 
frauds.  Such  frauds  shock  the  conscience 
of  every  true  American  citizen.  But  is  It 
not  possible  to  perpetrate  the  gravest  kind 
of  such  frauds  by  the  intimidation  of  the 
Independent  voter?  Remove  the  safeguards, 
and  will  it  not  be  possible  to  commit  frauds 
at  elections  which  will  strike  at  the  very 
foundation  of  government  Itself?  Then  why 
annul  a  wise  provision  of  the  constitution  by 
Judicial  construction,  and  render  it  possible 
to  perpetrate  the  very  offenses  which  all 
good  citizens  condemn?  From  the  time  of 
placing  a  number  on  the  ballot,  as  provided 
by  the  section  of  the  act  In  question  which 
renders  It  susceptible  of  identification,  its 
secret  character  is  gone,  whether  the  court 
pronounces  it  a  legal  secret  ballot  or  not. 
The  fact  is  that  such  a  ballot  is  not  secret, 
within  the  meaning  and  Intent  of  the  'consti- 
tution. Whether  the  method  provided  by 
the  legislature  Is  the  best  or  only  method 
which  can  be  of  avail  in  an  election  contest 
does  not  concern  this  court  It  might  be 
suggested,   however,   that  election   contests 
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occupied  the  attention  of  courts  before  such 
a  ballot  was  Inrented,  and  considerations  of 
convenience  in  election  contests  can  have  no 
influence  with  the  court  in  determining  the 
question  under  consideration.  A  legal  voter, 
even  In  a  contest,  cannot  be  compelled  to 
disclose  his  ballot.  Much  less  should  he  be 
compelled  to  vote  one  from  which  it  may  be 
ascertained  by  others,  or  even  a  court,  how 
he  voted.  And  this  upon  consideration  of 
public  policy  that  the  secrecy  and  purity  of 
the  ballot  may  be  preserved. 

In  Cooley,  Const.  Lim.  (5th  Ed.)  762,  the 
author  says:  "The  system  of  ballot  voting 
rests  upon  the  Idea  that  every  elector  is  to 
be  entirely  at  liberty  to  vote  for  whom  he 
pleases,  and  with  what  party  he  pleases,  and 
that  no  one  Is  to  have  the  right,  or  be  In  po- 
sition, to  question  his  independent  action, 
either  then  or  at  any  subsequent  time.  The 
courts  have  held  that  a  voter,  even  In  case 
of  a  contested  election,  cannot  be  compelled 
to  disclose  for  whom  he  voted;  and  for  the 
same  reason  we  think  others,  who  may  ac- 
cidentally, or  by  trick  or  artifice,  have  ac- 
quired knowledge  on  the  subject,  should  not 
be  allowed  to  testify  to  such  knowledge,  or 
to  give  any  information  in  the  courts  upon 
the  subject.  Public  policy  requires  that  the 
veil  of  secrecy  should  be  Impenetrable,  un- 
less the  voter  himself  voluntarily  determines 
to  lift  it  His  ballot  Is  absolutely  privileged, 
and  to  allow  evidence  of  Its  contents,  when 
he  has  not  waived  the  privilege.  Is  to  en- 
courage trickery  and  fraud,  and  would,  in 
effect,  establish  this  remarkable  anomaly, 
that  while  the  law,  from  motives  of  public 
policy,  establishes  the  secret  ballot  with  a 
view  to  conceal  the  elector's  action,  It  at  the 
same  time  encourages  a  system  of  espionage, 
by  means  of  which  the  veil  of  secrecy  may 
be  penetrated,  and  the  voter's  action  dis- 
closed to  the  public."  So  in  McCrary,  Elect 
i  453,  It  Is  said:  "The  secret  ballot  Is  justly 
regarded  as  an  important  and  valuable  safe- 
guard for  the  protection  of  the  voter,  and 
particularly  the  humble  citizen,  against  the 
Influence  which  wealth  and  station  may  be 
supposed  to  exercise.  And  it  is  for  this  rea- 
son that  the  privacy  Is  held  not  to  be  lim- 
ited to  the  moment  of  depositing  the  ballot 
but  is  sacredly  guarded  by  the  law  for  all 
time,  unless  the  voter  himself  shall  volun- 
tarily divulge  It"  In  Paine,  Elect  f  453,  the 
author  states  the  law  as  follows:  "A  consti- 
tutional provision  that  all  elections  shall  be 
held  by  ballot  guaranties  the  secrecy  of  the 
ballot,  and  is  violated  by  a  statute  requiring 
the  tickets  to  be  numbered  to  correspond 
with  the  voters'  numbers  on  the  poll  list." 
In  the  case  of  People  v.  Clcott  16  Mich.  283, 
Mr.  Justice  Campbell  said:  "The  reason  why 
the  baHot  Is  made  obligatory  by  our  consti- 
tution is  to  secure  every  one  the  right  of  pre- 
venting any  one  else  from  knowing  how  he 
voted,  and  there  is  no  propriety  in  any  rule 
which  renders  such  a  safeguard  valueless." 
And  again  he  says:   "It  would  be  better  to 


do  away  at  on(%  with  the  whole  ballot  thaa 
to  have  legal  tribunals  give  any  aid  or  coun- 
tenance to  Indirect  violations  of  Its  securi- 
ty."    So  the  supreme  court  of  Minnesota, 
In  Brisbin  v.  Cleary,  26  Minn.  107,  1  N.  W. 
825,    speaking   through    Mr.   Justice  Berry, 
said:    "The  statutory  provision  with  regard 
to  the  numbering  of  tickets,  above  quoted, 
clearly  Interferes  with  and  violates  the  vot- 
er's constitutional  privilege  of  secrecy.    The 
voter  cannot  be   required  to  submit  to  Its 
application  the  ticket  offered  by  him,  and 
If,  upon  refusing  to  so  submit,  he  is  debar- 
red from  voting,  he  may  maintain  his  action 
for  damages  against  the  persons  debarrins 
him."    The  constitution  of  Indiana  (article 
2,  §  13)  containing  a  provision  that  "all  elec- 
tions shall  be  by  ballot"  a  statute  was  en- 
acted which  provided   as  follows:    "It  shaQ 
be  the  duty  of  the  Inspector  of  any  elec- 
tion held  in  this  state,  on  receiving  the  bal- 
lot of  a  voter,  to  have  the  same  numbered 
with  flgures  on  the  outside  or  back  thereof,  to 
correspond  with  the  number  placed  opposite 
the  name  of  such  voter  on  the  poll  list  k^ 
by  the  clerks  of  said  electloiL"   3  Rev.  St  In4 
lS70,p.235.    The  supreme  court  of  that  state. 
In  Williams  v.  Stein,  38  Ind.  89,  held  that  the 
ballot  secured  by  the  constitution  was  a  se- 
cret ballot     Mr,  Justice  Pettlt   dellverlnj 
the  opinion  of  the  court,  said:    "My  convic- 
tions are  clear  that  our  constitution  was  in- 
tended to  and  does  secure  the  absolute  se- 
crecy of  a  ballot,  and  that  the  act  in  ques- 
tion, which  directs  the  numbering  of  tickets 
to  correspond  with  the  numbers  opposite  the 
names  of  the  electors  on  the  poll  lists,  is  in 
palpable  conflict,  not  only  with   the  spirit, 
but  with  the  substance,  of  the  constltational 
provision.     This  act  was  Intended    to  and 
does  clearly  Identify  every  man's  ticket  and 
renders  it  easy  to  ascertain  exactly  hovr  any 
particular  person  voted.    That  secrecy  wMck 
is  esteemed  by  all  authority  to  be   essential 
to  the  free  exercise  of  suffrage  Is  as  inn<^ 
violated  by  this  law  as  If  It  had  declared 
that  the  election  should  be  viva  voce."     Mr; 
Chief  Justice  Denio,  In  People  v.    Pease,  27 
N.  Y.  45,  81,  used  the  following  Iaxi«;viage: 
"I  have  already  alluded  to  the  policy   of  the 
law  providing  for  a  secret  ballot     The  risht 
to  vote  In  this  manner  has  usually  been  con- 
sidered an  important  and  valuable  safe^ioaid 
of  the  independence  of  the  humble   cUisen 
against  the  Influence  which  wealth  and  sta- 
tion might  be  supposed  to  exercise,      Tbia 
object  would  be  accomplished  but  very  Im- 
perfectly if  the  privacy  supposed  to   be  se- 
cured was  limited  to  the  moment  ot  depos- 
iting the  ballot    The  spirit  of  the  system  re- 
quires that  the  elector  should   be    seeored 
then,  and  at  all  times  thereafter,  ai;xiinst  re- 
proach 6r  animadversion,  or  any  other  ib«^ 
udice,  on  acount  of  having  voted  aocordias 
to  his  own  unbiased  judgment,  and  tluat  se- 
curity Is  made  to  consist  In  sbuttine   n? 
within   the   privacy   of   his   own     xnind    ail 
knowledge  of  the  manner  in  wbicU    be  baa 
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bestowed  his  snffrage."  C5ooley,  Cionst  Llm. 
(5th  Ed.)  p.  7C0;  McCrary,  Elect  i  454;  Wil- 
liams V.  Stein,  38  Ind.  80;  Pennington  v. 
Hare  (Minn.)  82  N.  W.  116;  Attorney  Gen- 
eral V.  McQuade,  94  Mich.  439,  53  N.  W.  944; 
Parrln  ▼.  Wimberg  (Ind.  Sup.)  30  N.  B.  791; 
State  r.  Anderson  (Fla.)  8  South.  1;  Ex 
parte  Arnold,  128  Mo.  2S8,  SO  S.  W.  768, 
1036. 

In  states  where  the  constitution  expressly 
provides  for  numbering  the  ballots,  the  courts 
doQbtless  hold  such  numbering  lawful,  and 
the  provision  mandatory.    This  Is  so  tn  Tex- 
as, where  the  constitution.  In  article  6,  {  4, 
provides:    "In  all  elections  by  the  people, 
the  vote  shall  be  by  ballot,  and  the  legisla- 
ture shall  provide  for  the  numbering  of  tick- 
ets," etc,     State  v.  Ck>nnor,  86  Tex.  133,  23 
8.  W.  1103.     Aa  will  be  seen,  in  that  state 
the  numbering  of  ballots  Is  expressly  au- 
thorized by  the  organic  law,  whereas  ear 
constitution  not  only  has  no  such  provision, 
but  expressly   commands   a  secret  ballot 
The  case  of  Hodge  v.  Unn,  100  111.  397,  cited 
in  the  opinion  of  the  Chief  Justice,  ought  not 
to  be  regarded  as  a  controlling  authority  in 
the  case  at  bar,  because  the  constitution  of 
that  state  does  not  expressly  provide  that 
the  ballot  shall  be  secret     See  Cionst  IlL 
1870,  art  7,  §  2.    The  same  may  be  said  of 
the  Missouri  cases  cited  In  the  opinion.    See 
Const.  Mo.  1865,  art  2,  $  1. 

I  am  of  opinion  that  so  much  of  section  26 
of  the  act  approved  March  28,  1886  (Sess. 
Laws,  p.  183),  as  provides  for  the  Identifica- 
tion of  the  ballot.  Is  In  violation  of  the  con- 
stitution and  void;  and.  In  arriving  at  this 
conclusion,  I  am  not  unmindful  of  the  salu- 
tary rule  that  In  the  interpretation  of  stat- 
-otes  all  doubts  should  be  solved  in  favor  of 
the  constitutionality  of  their  enactment 
The  rule  is  well  established,  and  founded 
In  the  highest  wisdom.  Because,  however, 
a  small  portion  of  an  act  is  invalid.  It  does 
not  necessarily  follow  that  the  whole  act  is 
void.  All  that  portion  of  the  act  which  is 
not  repugnant  to  the  constitution  is  valid. 
While  the  numbering  of  the  ballots  was  Im- 
proper, s'tiU  that  circumstance  should  not 
bave  the  force  to  avoid  the  act  and  over- 
turn the  election.  The  electors  were  not  re- 
sponsible. Their  ballots  were  honestly  cast, 
and  there  has  not  been  sufficient  reason 
ehown  why  they  should  not  have  been  so 
counted.    The  writ  ought  to  be  denied. 

MINER,  J.    I  concur  in  the  opinion  of  Jus- 
tice BARTCH,  and  In  the  holding  that  the 
Journal  of  proceedings  to  be  kept  by  the 
't'wo   bouses  composing  the  legislature,  un- 
«ier   section  14,  art  6,  of  the  constitution, 
xuny  be  examined  and  inquired  into  for  the 
purpose  of  determining  any  conflict  between 
tJiem  and  the  enrolled  acts.    In  cases  of  con- 
flict the  journal  entries  should  govern  and 
«K>ntrol  the  presumption  arising  from  enroll- 
xzieiit     T  also  concur  In  holding  that  part 
«>f  section  26,  c.  69,  p.  183,  Laws  1896,  with 
K«Cerence  to  numbering  the  ballots  as  be- 


ing in  violation  of  section  8  of  article  4  of 
the  constitution,  which  requires  all  elections 
to  be  by  secret  ballot.  I  also  concur  In  the 
opinion  of  Chief  Justice  ZANE,  with  the  ex- 
ception of  the  matters  above  referred  to. 


CUE  Cal.  6S71 

PIEBCB  T.  BIRKHOLM  et  aL 

(No.  15,464.) 

(Supreme  Court  of  California.    Jan.  26,  1897.) 

BuiLDiKO  Contracts  —  Statdtort  Provisions  — 
Mechanic's  Likn. 

1.  A  contract  to  erect  a  house  In  conformity 
with  plans  prepared  b;  and  in  the  possession 
of  a  aesignated  architect,  filed  with  the  record- 
er without  a  copy  of  the  plans,  does  not  com- 
ply with  Code  Civ.  Proc.  i  1183,  which  requires 
building  contracts  to  be  in  writing,  and  to  be 
filed  before  work  is  commenced. 

2.  A  building  contract,  filed  with  the  county 
recorder  under  the  mechanic's  lien  law,  was 
void  for  failure  to  set  out  the  plans.  Code  Civ. 
Proc.  §  1183,  provides  that  in  such  case  labor 
done  and  materials  furnished  by  all  persons 
except  the  contractor  shall  be  deemed  to  have 
been  done  and  furnished  at  the  instance  of  the 
owner.  Section  1187  provides  that  all  persona 
save  the  original  contractor  must  file  claims  ol 
liens  within  30  days  after  the  completion  of 
the  building.  Bdd,  that  where  the  original  con- 
tractor abandoned  the  building,  and  the  owner 
finished  iti  persons  furnishing  labor  and  ma- 
terials were  entitled  to  liens  on  filing  their 
claims  within  30  days  from  the  completion. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  William  T.Wallace,  Judge. 

Separate  actions  by  David  T.  Pierce  and 
others  against  H.  H.  Blrkholm  and  others. 
The  actions  were  consolidated,  and  there 
was  a  Judgment  for  defendants,  and  plain- 
tiffs appeal.    Reversed. 

William  H.  Jordan,  Parker  &  Eells,  and 
Morrison  &  Foerster,  for  appellants.  W.  S. 
Goodfellow,  for  respondents. 

BELCHER,  C.  The  plaintiff  and  six  oth 
er  parties  commenced  actions  to  foreclose 
mechanics'  liens  for  labor  and  material  fur- 
nished and  used  in  the  construction  of  a 
building  for  the  defendant  Blrkholm.  The 
actions  were  consolidated,  and  tried  together. 
The  court  below  gave  Judgment  In  favor  of 
the  defendants,  from  which  the  plaintiffs 
have  appealed,  without  any  statement  or  bill 
of  exceptions. 

It  is  alleged  in  the  complaint  of  Pierce,  and 
the  other  complaints  are  substantially  the 
same,  that  on  the  15th  day  of  March,  1889, 
the  defendant  Blrkholm  and  one  Willis  en- 
tered into  a  written  contract  whereby  Willis 
agreed  to  construct  for  Blrkholm  a  two- 
story  dwelling  house  and  shed  connected 
therewith,  upon  certain  described  real  prop- 
erty, and  to  furnish  all  the  materials  there- 
for, for  the  sum  of  $5,445,  25  per  cent  of 
which  sum  was  to  be  paid  36  days  after  the 
building  should  be  fully  completed  and  ac- 
cepted; that  the  building,  as  shown  by  the 
written  contract,  was  to  be  constructed  in 
conformity  with  plans,  drawings,  and  specifi- 
cations for  the  same,  made  by  an  architect 
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employed  by  the  owner,  and  signed  by  the 
parties  to  the  contract;  that  neither  the  said 
contract  nor  any  memorandum  thereof  was 
ever  filed  in  the  office  of  the  recorder  of  the 
county  where  the  property  was  situated,  and 
that  the  said  plans,  drawings,  and  specifica- 
tions were  never  so  filed;  that  the  building 
was  fully  completed  and  accepted  by  the 
owner  on  the  20th  day  of  August,  1889;  that 
prior  to  its  completion  It  had  been  aban- 
doned by  the  contractor;  that  during  the 
progress  of  the  worlc  of  construction  the 
plaintiff,  at  the  instance  of  the  contractor, 
furnished  labor  and  materials  therefor,  and 
subsequently,  within  less  than  30  days  aft- 
er the  date  of  completion,  filed  bis  claim  of 
lien  upon  the  property  for  the  amount  un- 
paid to  him;  and  within  90  days  thereafter 
the  action  was  commenced. 

The  defendant,  by  his  answer,  denied  that 
either  the  contract  or  any  memorandufn 
thereof  was  filed  in  the  office  of  the  county 
recorder;  denied  that  the  plans,  drawings, 
and  specifications  referred  to  in  the  com- 
plaint were  a  part  of  said  contract;  and 
then  set  up  the  character  and  substance  of 
the  written  Instrument  which  he  alleged 
was  actually  filed.  lie  further  denied,  upon 
information  and  belief,  many  other  aver- 
ments of  the  complaint.  Subsequently,  by 
an  amendment  to  his  answer,  he  admitted 
that  on  the  12th  day  of  June,  1889,  while  the 
building  was  in  process  of  construction,  the 
contractor  abandoned  the  building,  and  fail- 
ed and  neglected  to  complete  the  same,  and 
that  on  or  about  said  last-named  day,  and 
more  than  30  days  before  the  filing  of  plain- 
tiffs' claims  of  lien,  or  any  of  them,  he,  the 
said  contractor,  "ceased  from  labor  upon 
said  unfinished  and  uncompleted  contract, 
nor  was  labor  ever  resumed  thereon." 

At  the  trial  of  the  cause,  no  evidence,  oth- 
er than  documentary,  was  Introduced  by  ei- 
ther party,  and  the  case  was  submitted  up- 
on the  following  admissions:  It  was  admit- 
ter  that  all  the  allegations  contained  in  the 
complaints  were  true  as  therein  alleged, 
save  and  except  the  allegation  that  the  con- 
tract between  Willis  and  Birl^holm  was  not 
filed  for  record,  nor  any  memorandum 
thereof,  before  the  commencement  of  work 
upon  the  building,  and  also  save  and  except 
the  allegations  regarding  attorneys'  fees. 

The  court  found  the  facts  to  be  as  follows: 
(1)  "Before  the  commencement  of  the  work 
referred  to  in  the  complaints,  there  was  filed 
for  record  in  the  office  of  the  county  recorder 
of  the  city  and  county  of  San  Francisco  a 
written  instrument  subscribed  by  the  de- 
fendant Birkholm  and  the  defendant  Willis, 
a  copy  of  which  is  hereto  annexed,  marked 
'Exhibit  A,'  and  made  a  part  hereof,  and  the 
same  was  the  only  instrument  at  any  time 
filed  for  record.  No  plans,  drawings,  or 
specifications  were  at  any  time  filed  with 
said  contract,  or  at  all.  Nor  were  any  plans, 
drawings,  or  specifications  ever  at  any  time 
annexed  to  said  instrument."    (2)  "The  de- 


fendant Willis,  the  contractor  who  was  con- 
structing   the   building    for    the   defendant 
Birkholm,  as  alleged  in  the  complaint,  did, 
while  the  said  building  was  in  process  ot 
construction,  to  wit,  on  the  12th  day  of  June, 
1889,  abandoii  said  building,  and  failed  and 
neglected  at  any  time  to  complete  the  same, 
or  his  contract  with  the  defendant  .for  the 
construction  of  said  building,  and  on  the  said 
last-named  day,  and  more  than  thirty  days 
before  the  filing  of  the  plaintiffs'  claims  of 
lien,  or  any  of  theni,  ceased  from  labor  npra 
said   unfinished  and  uncompleted   contract; 
nor  was  labor  ever  resumed  thereon  by  him, 
or  any  person  representing  him.    That  after 
the  said  contractor  bad   so  abandoned  tiis 
contract,  and  within  less  than  thirty  days 
from  and  after  said  12th  day  of  Jitne,  1889, 
the  defendant  Birkholm,  with  his  own  Inde- 
pendent means,  commenced  work  upon  said 
building,  and  completed  the  same  on  the  2l»Ui 
day  of  August,   1889."    And  as  conclusions 
of  law  the  court  found  "that  the  liens  of 
the  plaintiffs,  and  each  of  them,   w^re  not 
filed  within  the  time  required  by  law,  and 
also  that  the  plaintiffs  axe  entitled  to  take 
nothing  as  against  the  defendant  Birkholm, 
and  that  said  defendant  Birkholm  is  entitled 
to  judgment  for  his  costs." 

The  instrument  referred  to  in  lincUng  1  as 
"Exhibit  A"  is  fully  set  out,  and  it  appears 
that  the  only  provision  therein  la  regard  to 
the  general  character  of  the  work  to  be  done 
is  as  follows:  "The  contractor  agrees  wilk- 
in  that  on  or  before  the  15th  day  of  J  uiy,  A.  1>. 
1889,  that  he  will,  from  the  date  hereof,  fur- 
nish the  necessary  labor  and  materials,  ib- 
cluding  tools,  implements,  and  appliances  re- 
quired, and  erect  and  complete  in  a  wotk- 
manlike  manner  a  two-story  dweUlng  boost 
and  shed,  and  deliver  the  same  to  tbe  owna 
free  from  all  liens  and  charges.  In  confonD- 
tty  with  the  plans,  drawings,  and  spedfict- 
tions  for  the  same  made  by  Charles  C  Shano', 
the  authorized  architect  employed  by  the  own- 
er, and  which  are  signed  by  the  parties  bei»- 
to,  and  are  to  be  kept  and  remain  in  the  otiic« 
of  said  architect,  subject  to  the  Inspection  <* 
the  parties  hereto  and  others  concerned  te 
said  erection." 

The  first  and  principal  question  is,  wm 
there  any  plans,  drawings,  and  speciticatioos. 
and.  If  so,  did  they  constitute  a  part  of  tar 
building  contract?  This  question  mast,  in  o«r 
opinion,  be  answered  in  the  affirmative.  Tbp 
language  of  the  contract  above  quoted  ciearty 
Implies  that  there  were  plans,  drawings,  ai>i 
specifications,  in  conformity  with  which  t>- 
building  was  to  be  constructed;  and  tlie  t»' 
that  the  contract  did  not  state  in  terms  ttat 
they  were  annexed  to  it,  and  made  a.  part  <•' 
it,  was  immaterial.  That  thoy  did  constitu.'* 
an  essential  part  of  the  contract  abuDdaBic 
appears,  for  without  them  the  "general  cha' 
acter  of  the  work  to  be  done"  coold  not  ?* 
ascertained.  It  could  not  be  told  Mrbat  waf 
to  be  the  size  or  shape  of  the  bouse^  or  -wrii.* 
materials— whether  wood,    brick,  or 
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were  to  be  used  in  Its  construction.    In  the 
case  of  Grelg  v.  Riordan,  99  Cal.  316,  33  Pac. 
913,  the  provisions  of  the  contract  that  the 
bnildiug  was  to  be  erected  and  completed  in 
a  workmanlilce  manner,  and  delivered  to  the 
owner  free  from  all  liens  and  charges,  "In 
conformity   with   the   plans,    drawings,  and 
specllications,"  etc.,  were  the  same  as  In  this 
case.  And  the  court  said:    "In  the  matter  of 
'tlie  general  character  of  the  work  to  be  done,' 
tbe  contract  as  ttlcd  was,  without  the  'plans, 
drawings,  and  specitications,'  which  formed 
an  essential  part  thereof,  fatally  defective. 
If  it  be  urged  that  the  contract  did  not  in 
terms  recite  that  the  'plans,  drawings,  and 
specifications'  were  attached  thereto  and  made 
a  part  of  the  contract,  the  answer  is  twofold: 
(1)  It  abundantly  appears  that  they  formed  an 
essential  part  of  tbe  contract,  and  they  be- 
came a  part  thereof  as  effectively  as  though 
In  express  terms  so  designated.    ('2)  Without 
tliem  the  contract  is  so  IndeUnite  and  uncer- 
tain as  not  to  comply  with  the  requirements 
of  the  statute."    And  in  that  case  it  was  held, 
as  it  has  been  held  in  many  other  similar 
cases,  that  the  contract  was  void.    Willa- 
mette Steam  Mills  Lumbering  &  Manufg  Oo. 
V.  Los  Angeles  College  Co.,  04  Cal.  229,  29 
Pac.  629;   Yancy  v.  Morton,  m  Cal.  558,  29 
Pac.  1111;  Barker  v.  Doherty,  97  Cal.  10,  31 
Pac.  1117;  Dunlop  v.  Kennedy,  102  Cal.  443, 
36  Pac.  765. 

This  being  so,  the  only  remaining  question 
Is,  were  the  plaintiffs'  claims  of  lien  tiled  with- 
in the  time  required  by  the  statute?    Section 
1183  of  the  Code  of  Civil  Procedure  provides 
that,  if  the  contract  or  a  memorandum  there- 
of is  not  filed  in  the  office  of  the  county  re- 
corder before  the  work  is  commenced,  it  shall 
be  wholly  void,  and  no  recovery  shall  be  had 
thereon;  and  in  such  case  the  labor  done  and 
materials  furnished  by  all  persons  except  the 
contractor  "shall  be  deemed  to  have  been  done 
and  furnished  at  the  personal  instance  of  the 
owner,  and  they  shall  have  a  lien  for  the  value 
thereof."     And   section   1187   provides   that 
"every  person,  save  the  original  contractor, 
claiming  the  benefit  of  this  chapter,"  must  file 
bis  claim  of  lien  within  SO^days  after  the  com- 
pletion of  any  building,  improvement,  or  struc- 
ture.    Here,  the  contract  being  void,  there 
■was  no  original  contractor,  and  the  plaintilTs 
are  deemed  to  have  furnished  their  labor  and 
materials  at  the  personal  instance  of  the  own- 
er.     And  under  section  1187  they  were  re- 
quired only  to  file  their  claims  of  lien  within 
30  days  after  the  building  was  completed.    It 
appears  from  the  findings  that  there  was  no 
cessation  of  labor  on  the  building  for  the  pe- 
riod  of  30  days,  and  that  the  building  was 
completed  on  the  20th  day  of  August,  1889; 
and  it  is  admitted  that  the  plnintilTs  filed  their 
cla.lms  of  lien  within  30  days  thereafter.    This 
■was  In  time  to  meet  the  requirements  of  the 
la^w,   and  to  entitle  the  plaintiffs  to  the  relief 
demanded.     The  case  of  Johnson  v.  La  Grave, 
X02  Cal.  324,  36  Pac  651,  is  not  In  point.    In 
rliat  case  there  was  a  valid  contract  for  the 


construction  of  a  building,  and  the  contractor, 
after  performing  a  portion  of  his  contract, 
abandoned  It,  and  refused  to  proceed  further 
in  its  execution.  Section  1187,  Code  Civ. 
Proc,  provides  that  "cessation  from  labor  for 
thirty  days  upon  any  unfinished  contract 
•  *  •  shall  be  deemed  equivalent  to  a  com- 
pletion thereof  for  all  the  purposes  of  this 
chapter."  Laws  1887,  p.  154.  It  was  held 
that  under  these  circumstances  it  was  Incum- 
Isent  upon  parties  claiming  liens  by  virtue  of 
the  original  contract  to  file  their  claims 
of  lien  within  30  days  after  there  had 
been  a  cessation  of  labor  for  30  days  upon  the 
unfinished  contract.  Here  there  was  no 
valid  contract,  and  hence  the  rule  declared  in 
tliat  case  does  not  apply.  The  Judgment 
should  be  re^yersed,  and  the  cause  remanded. 

We  concur:    SEARLS,  C;   HAYNES,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  is  re- 
versed, and  the  cause  remanded. 


(US  CaJ.  &42) 
RICHARDS  V.  LAKE  VIEW  LAND  CO. 
(L.  A.  173.)  • 
(Supreme  Court  of  California.    Jan.  26,  1897.) 

CosTUACT  TO  Fat  Monky — Avekment  as  to 
Bkeacb. 
An  allegation  that  "there  is  now  due  and 
owing  from  defendant,"  etc.,  on  a  contract  for 
tbe  payment  of  money,  is  not  sufiScient  as  an  al- 
legation of  nonpayment  constituting  a  breach 
of  the  contract. 

Department  2.  Appeal  from  superior 
court.  Riverside  county;  J.  S.  Noyes,  Judge. 

Action  by  Charles  E.  Richards  against  the 
Lake  View  Land  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

Knight  &  Harpham,  for  appellant  K.  B. 
Stanton  and  O.  P.  WIdaman,  for  respondent. 

McFAKLAND,  J.  Defendant  appeals  upon 
the  judgment  roll  from  a  judgment  for  plain- 
tiff, the  point  made  by  appellant  being  that 
the  demurrer  to  the  first,  fifth,  and  seventti 
counts  of  the  complaint  should  have  been 
sustained.  The  complaint  contains  several 
different  counts.  In  each  count  there  is  an 
averment  of  an  indebtedness  of  tbe  appel- 
lant to  a  certain  person  upon  a  contract, 
and  an  assignment  by  such  person  of  the  al- 
leged cause  of  action  to  respondent,  in 
each  of  the  counts,  except  the  first,  fifth, 
and  seventh,  there  is  an  averment  that  the 
amount  claimed  "has  not  been  paid,  or  any 
part  thereof";  but  In  the  first  count  the  only 
averment  on  the  subject  of  nonpayment  Is 
that  "there  Is  now  due  and  owing  from 
said  defendant  to  the  said  plaintiff"  a  cer- 
tain stated  amount.  In  the  fifth  count  tbe 
only  averment  is  that  "there  is  now  due," 
etc.,  and  in  the  seventh  count  the  averment 
also  is  that  "there  is  now  due,"  etc.    It  has 
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been  settled  In  this  state  by  a  long  line  of 
decisions  from  Frlsch  v.  Caler,  21  CaL  71, 
to  the  very  recent  case  of  Kyan  v.  HoUiday, 
110  CaL  335,  42  Pac.  891,  that  In  an  action 
to  recover  money  upon  a  contract  "the  fail- 
ure to  pay  constitutes  the  breach,  and  must 
be  alleged,"  and  that  such  language  as  that 
used  in  said  counts  Is  not  the  equivalent  of 
an  averment  of  nonpayment,  but  is  a  mere 
conclusioD  of  law,  and  not  an  averment  of 
fact.  See  Ryan  v.  Holllday,  supra,  and  cases 
there  cited.  It  is  useless,  at  this  late  day, 
to  discuss  the  merits  of  the  rule.  It  is  a 
rule  easily  complied  wlUi,  and,  being  firmly 
established,  cannot  now  be  disregarded  in 
order  to  meet  the  exigencies  of  particular 
cases.  Respondent  contends  that  thi^  de- 
fect in  the  fifth  count  is  cured  by  the  answer. 
Upon  lool^lng  at  the  answer.  It  does  not 
seem  to  us  to  bring  the  case  within  the  rule 
contended  for  by  respoDdent;  but  it  hardly 
seems  necessary  to  now  determine  that  ques- 
tion definitely,  for,  as  the  other  two  counts 
will  have  to  be  amended  so  as  to  directly 
aver  nonpayment,  a  similar  amendment  can 
readily  be  made  to  the  fifth  count,  which  will 
avoid  this  question.  The  Judgment  Is  re- 
versed, with  directions  to  the  court  below 
to  sustain  the  demurrer  to  the  first,  fifth, 
and  seventh  counts  of  the  complaint 

We  concur:    HENSHAW,  J.;  TEMPLE,  3. 


(5  Cal.  Vnrep.  586) 

BANCROFT  t.  SAN  FRANCISCO  TOOL  00. 

(S.  P.  484.) ' 

(Supreme  Court  of  California.    Jan.  27,  1897.) 

Hassenobr  Elevator  —  Coxbtroctiox  Costraot 
— Impued  Warraktt — Defective  Desiom— Ac- 
tion roB  Breacb  or  Wahkantt  —  Limita- 
tions. 

1.  A  warranty  in  a  written  contract  to  man- 
ufacture and  put  up  a  passenger  elevator,  that 
the  contractor  would  furnish  first-class  work, 
and  lieep  the  elevator  in  repair  for  one  year, 
does  not  include  a  warranty  that  the  design 
submitted  with  the  specifications  would  be  suit- 
able. 

2.  The  implied  warranty  created  by  Civ. 
Code,  i  1770,  which  provides  that  one  who 
manufactures  an  article  under  an  order  for  a 
particular  purpose  warrants  that  it  is  reason- 
ably fit  for  such  purpose,  forms  a  part  of  a 
written  contract  to  manufacture  and  put  up  a 
passenger  elevator,  so  that  an  action  for  breach 
thereof  is  one  on  a  written  contract  (Code  Civ. 
Prop.  S  337),  for  breach  of  which  action  may 
be  brought  within  four  years. 

3.  A  cause  of  action  for  a  breach  of  warranty 
that  the  design  of  a  passenger  elevator  would 
be  suitable  for  the  purpose  for  which  it  was 
Intended  accrues  when  the  elevator  is  com- 
pleted. 

(Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  coun- 
ty of  San  Francisco;  Charles  W.  Slacli,  Judge. 

Action  by  H.  H.  Bancroft  against  the  San 
Francisco  Tool  Company.  There  was  a  Judg- 
ment for  defendant  for  costs,  and  from  an 
order  denying  a  new  trial  plaintifC  appeals. 
Reversed. 


Galpin    &   Zeigler,    for   appellant 
PrlDgle.  for  respondent 


E.  J. 


SEARLS,  C  This  is  an  action  to  recover 
damages  from  the  corporation  defendant  al- 
leged to  have  been  sustained  by  plaintiff  by 
reason  of  the  fall  of  a  passenger  elevator 
erected  by  said  defendant  for  plaintiff  in  the 
History  Building,  Market  street,  San  Fran- 
cisco. Defendant,  among  other  defenses  to 
the  action,  set  up  the  bar  of  the  statute  of 
limitations  as  found  in  subdivision  1  of  sec- 
tion 339  of  the  Code  of  Civil  Procedure, 
which  provides  that  "an  action  upon  a  con- 
tract, obligation,  or  liability,  not  founded  on 
Instrument  In  writing,  or  founded  upon  an 
instrument  of  writing  executed  out  of  this 
state,"  shall  be  brought  within  two  years. 
At  the  trial,  and  upon  the  close  of  plain- 
tiff's testimony,  defendant  moved  the  court 
for  a  nonsuit,  which  motion  was  granted, 
and  Judgment  entered  In  favor  of  defendant 
for  costs.  This  appeal  is  from  an  order  of 
the  court  denying  a  motion  on  behalf  of 
plaintiff  for  a  new  triaL 

Whether  or  not  plalntiflT's  cause  of  action 
Is  baxred  by  the  statute  of  limitations  is  the 
only  question  necessary  to  be  considered  on 
this  appeaL  Some  minor  questions  were 
made  at  the  trial,  none  of  which,  however, 
have  any  bearing  upon  the  main  point,  viz. 
the  bar  of  the  statute;  and,  manifestly,  if 
the  cause  of  action  was  barred,  the  nonsuit 
was  properly  granted,  while.  If  not  so 
barred,  the  nonsuit  was  clearly  erroneou.s. 
and  a  new  trial  should  have  been  granted. 
It  appears  from  the  record  that  early  in  1887 
the  plaintiff  was  engaged  in  the  construction 
of  what  is  known  aa  the  "History  Building," 
on  Market  street,  San  Francisco,— a  bailding 
consisting  of  five  stories  and  a  basement; 
that  be  required  three  elevators  therein,  viz. 
two  freight  and  one  passenger  elevator.  On 
the  4th  day  of  April,  1887,  the  defendant  cor- 
poration submitted  to  plaintiff  a  proposition 
in  writing,  which  Is  In  part  as  follows: 

"San  Francisco,  April  4,  1887.  A.  L.  Ban- 
croft &  Co.,  City:  We  will  furnish  three 
hydraulic  elevators  as  follows,  and  as -per 
plan  submitted  with'  this  specification. 

"Elevators:  Three  hydraulic  cylinders 
complete,  with  elevating  sheaves  mounted 
on  same  as  shown  on  plan. 

"Details  of  erection:  1,300  feet  of  %-incb 
wire  rope." 

Then  follows  a  long  list  of  materials  to  be 
furnished,  consisting  of  Iron  sheaves,  shaft- 
ing, counterweights,  water  gates,  casing,  el- 
bows, cast-iron  tees,  flanges,  sewer  pipe, 
steam  pump,  tank,  cages,  "one  cage  to  b« 
made  for  carrying  passengers,"  etc.,  which 
need  not  be  mentioned  In  greater  detalL 
The  offer  proceeds  as  follows:  "We  will  fur- 
nish the  work  heretofore  mentioned  in  a 
first-class,  workmanlike  manner  for  the  sum 
of  five  thousand  dollars  ($5,000),  guaranty- 
ing these  elevators  for  one  year;  that  la  to 
say,  we  will  keep  them  la  first-class  order 


1  Rehearing  granted. 
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for  one  year,  free  of  charge  to  you.    Pay- 
ments to  be  made  as  follows:    On  comple- 
tion of  the  two  freight  elevators  we  to  re- 
ceive two  thousand  dollars,  and  on  the  com- 
pletion of  passenger  elevator  we  to  receive 
fifteen  hundred  dollars,  and    after    thirty 
days'  satisfactory  running  we  to  receive  bal- 
ance due  on  contract."    The  proposition-  was 
accepted  by  plaintiff  on  or  before  April  6, 
1887,  except  that  by  mutual  agreement  the 
payments  were  to  be  made  in  monthly  sums 
of  1500  each,  the  first  payment  of  $500  being 
made  by  plaintiff  on  said  April  6,  1887.    The 
elevators  wer^  constructed    by    defendant, 
and  the  final  payment  on  account  thereof 
was  made  February  15,  1888.    It  is  not  quite 
clear  from  the  testimony  when  the  elevators 
were  completed. .  Plaintiff,  In  his  amended 
complaint,  avers  that  In  February,  1888,  all 
of  said  elevators  had  been  erected  in  said 
building,  except  that  various  parts  thereof 
were,  as  plaintiff  is  informed  and  believes, 
altered  by  the  defendant  from  time  to  time, 
and  were  not  in  good  running  order  down  to 
August,  1888,  and  "that  in  said  month  said 
plaintiff  accepted  said  elevators,"    Defend- 
ant, in  his  answer  to  the  amended  complaint, 
avers   that   the  elevators   were   completed 
July  1,  1887,  and  kept  by  It  in  flrst-class  or- 
der until  July  1,  1888.    Plaintiff,  in  his  testi- 
mony, admits  that  the  passenger  elevator 
started  to  run  about  July,  1887,  but  says  It 
would  run  a  while  and  then  stop  for  repairs 
and  alterations,  etc.    It  ran  that  way,  he 
says,  for  two  or  three  months;   one  of  his 
(plaintiff's)   employes  running  It    We   may 
assume,  for  the  purposes  of  the  case,  that  It 
was  finally  accepted  by  plaintiff  In  August, 
18^,  as  stated  in  the  complaint.    The  pas- 
senger  elevator    fell    September    19,   1888, 
causing  the  damage  complained  of.    This 
action  was  commenced  September  18,  1800, 
more  than  two  years  after  the  work  was  ac- 
cepted, and  within  two  years  after  the  In- 
jury occasioned  by  the  fall  of  the  elevator. 
The  testimony  tended  to  show  that  the  drum 
over  which  the  cables  ran  was  15  inches  in 
diameter,  and  the  wire  cable  running  over  it 
was  five-eighths  of  an  inch  in  diameter;  that, 
in  order  to  be  safe,  the  drum  should  be  at 
least  60  times  the  diameter  of  the  cable,  or. 
In  the  present  Instance,  should  be  37%  inches 
in  diameter,  etc.    We  may,  for  the  sake  of 
brevity,  discard  all  scientific  terms,  and  say 
the  evidence  tended  to  show  a  faulty  design 
'  In  the  machinery,  and  that  by  reason  there- 
of, and  not  in  consequence  of  bad  workman- 
sbip,  the  cable  or  cables  were  overtaxed. 
Tbat  the  wire  ropes  should  not  have  been 
taxed  over  one-sixth  of  their  breaking  re- 
sistance, the  co-etHcient  of  safety  in  a  pas- 
senger elevator  being  six,  while  in  the  pres- 
ent Instance  it  was  only  about  two;    and 
tbat,    by    reason   of   being    overtaxed,    the 
cables  soon  gave  out,  and  the  accident  oc- 
curred. 

1.  The  only  language  used  In  the  proposi- 
tion or  offer  of  the  defendant  which  is  or  can 


be  construed  Into  a  warranty  Is  hereinbefore 
set  out,  and  we  repeat  it:  "We  will  fur- 
nish the  work  heretofore  mentioned  In  a 
first-class,  workmanlike  manner  for  the  sum 
of  $5,000,  guarantying  these  elevators  for 
one  year;  that  is  to  say,  we  will  keep  them 
In  flrst-class.  order  for  one  year  free  of 
charge  to  you."  This  language  only  exhib- 
its an  intent  to  warrant  the  character  or 
quality  of  the  work  to  be  performed  upon 
the  elevator,  and  cannot,  by  any  fair  canon 
of  Interpretation,  be  extended  so  as  to  in- 
clude the  suitableness  of  the  design.  The 
plan  or  design  of  the  elevators  was  submit- 
ted with  the  specifications.  The  offer  was 
to  "furnish  three  hydraulic  elevators  as  fol- 
lows, and  as  per  plan  submitted  within  this 
specification."  According  to  this  plan,  the 
materials  were  to  be  furnished  and  the  work 
performed  "in  a  first-class,  workmanlike 
manner."  There  Is  no  warranty  of  the  plan 
or  design  In  the  language  used.  As  was  said 
by  the  court  below  in  granting  the  nonsuit: 
"Flrst-class  materials  and  workmanship 
may  be  furnished  on  a  poor  design  or  device, 
as  well  as  on  a  good  one."  No  particular 
form  of  words  Is  necessary  to  constitute  an 
express  warranty.  If  It  appears  from  the 
language  used  tbat  an  intent  to  warrant  ex- 
ists, and  is  relied  upon,  it  is  sufficient.  In- 
deed, some  of  the  authorities  go  so  far  as  to 
hold  that  the  positive  affirmation  of  a  mate- 
rial fact  by  the  vendor,  which  is  relied  upon 
by  the  vendee,  will  be  treated  as  a  warranty, 
regardless  of  the  actual  Intent  of  the  ven- 
dor. This  last  position  is,  however,  not  sup- 
ported by  the  weight  of  authority.  Where, 
as  in  the  present  instance,  the  contract  Is  in 
writing,  we  cannot  go  beyond  the  Instru- 
ment to  formulate  an  express  warranty, 
since  the  written  instrument  is  conclusively 
supposed  to  embody  the  whole  contract 
Lamb  v.  Crafts,  12  Mete.  (Mass.)  353;  Reed 
v.  Wood,  9  Vt  28C;  Boardman  v.  Spooner, 
13  Allen,  353;  Dean  v.  Mason,  4  Conn.  432; 
Benj.  Sales  (6th  Ed.)  p.  625,  and  cases  there 
cited;  Johnson  v.  Powers,  65  Cal.  179,  3  Pac. 
625.  As  the  contract  contains  no  language 
Importing  a  warranty  of  the  plan  or  design 
of  the  passenger  elevator,  and  as  the  evi- 
dence shows  that  it  was  such  design  tbat 
was  faulty,  and  caused  the  injury  to  plain- 
tiff, defendant  was  not  liable  as  and  for  an 
express  warranty. 

2.  Independent  of  express  contractual  spec- 
ifications, the  law  implies  certain  warrant- 
ies In  given  cases.  In  this  state  a  contract 
of  sale  or  agreement  to  sell  does  not  imply  a 
warranty,  except  as  provided  in  the  Civil 
Code  (section  1764).  Section  1770  of  the 
same  Code  Is  as  follows:  "One  who  man- 
ufactures an  article  under  an  order  for  a 
particular  purpose  warrants  by  the  sale  that 
It  is  reasonably  fit  for  that  purpose."  This 
section  applies  to  the  case  in  hand,  and  the 
only  question  involved  is  this:  Does  the  im- 
plied warranty  of  the  statute  become  a  part 
of  the  written  contract,  so  as  to  enable  plain- 
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tiff  to  maintain  an  action  for  a  breach  there- 
of within  four  years,  or  does  It  constitute  an 
obligation  or  liability,  not  founded  upon  an 
instrument  In  writing,  upon  which  an  action 
must  be  brought  within  two  years,  as  pro- 
vided by  subdivision  1  of  section  339  of  the 
Code  of  Civil  Procedure?  The  contention 
of  appellant  Is  "that  the  warranty  Implied 
by  law,'  that  the  elevator  was  reasonably 
fit  for  the  purpose  of  carrying  passengers, 
is  a  part  of  the  written  contract,"  and  hence, 
of  course,  that  the  limitation  of  four  years 
applies,  as  In  case  of  written  contracts.  In 
other  wortls,  the  contention  is  that  what  Is 
by  the  law  Implied  In  an  express  contract  Is 
as  much  a  part  of  it  as  what  Is  expressed. 
Implied  warranties  are  created  by  law,  or 
spring  from  the  facts  existing  at  the  time  of 
sale.  We  think  this  contention  Is  founded 
upon  a  firm  basis.  "What  is  implied  in  a 
contract  is  as  much  a  part  of  it  as  what  is 
expressed."  1  Beach,  Mod.  Cont.  {  710; 
Jones  V.  Turner,  80  Hun,  157,  30  N.  Y. 
Supp.  65.  Thus,  A.  contracts  for  the  sale  of 
goods  to  B.,  and  no  time  Is  provided  for  de- 
livery. The  law  adds  that  delivery  must  be 
made  within  a  reasonable  time.  To  put  it 
in  the  form  of  a  syllogism  as  in  pleading, 
the  law  becomes  the  major  premise,  the  con- 
tract the  minor  premise,  and  from  these  the 
conclusion  flows.  Thus,  one  who  manufac- 
tures an  article  under  an  order  for  a  par- 
ticular purpose  warrants  by  the  sale  that  It 
is  reasonably 'fit  for.  that  purpose.  The  de- 
fendant manufactured  for  plaintiff,  under 
an  agreement  in  writing,  an  elevator,  to  be 
used  in  the  conduct  of  passengers,  which 
was  not  reasonably  tit  for  that  purpose. 
The  conclusion  is  that  there  was  a  breach  of 
the  warranty  for  which  defendant  is  liabld 
The  law  did  not  make  a  new  or  separate 
contract  between  the  parties,  but  attached 
the  legal  obligation  of  a  warranty  to  that 
which  they  made.  The  obligation  attaches 
to  and  becomes  an  Integral  pi^rt  of  the  con- 
tract, which  Is  discharged  upon  the  fulfill- 
ment of  the  latter,  and  which  exists  In  all 
its  rigor  upon  a  breach  of  such  a  contract, 
and  is  only  barred  by  time  upon  the  expira- 
tion of  the  four  years  prescribed  by  section 
337  of  the  Code  of  Civil  Procedure,  as  the 
limitation  for  commencing  actions  on  con- 
tracts in  writing.  The  breach  of  the  war- 
ranty Is  based  upon  the  erroneous  design  of 
the  passenger  elevator,  and  such  breach  oc- 
curred when  the  elevator  was  completed. 
Wood,  Lim.  p.  394;  Lattin  v.  Gillette,  95 
CaL  317,  30  Pac.  545,  and  cases  there  cited; 
Byrum  v.  Agricultural  Works,  91  Cal.  657, 
27  Pac.  1093.  In  case  of  the  warranty  of 
title  of  personal  property  sold  the  rule  is 
different.  There  there  Is  no  breach  until 
the  possession  of  the  purchaser  is  disturbed 
by  the  true  owner.  Gross  v.  Klerskl,  41  Cal. 
111.  As  four  years  had  not  elapse<l  between 
the  completion  of  the  contract  and  the  date 
of  suit  brought,  the  cause  was  not  barred, 
and  we  recommend  that  the  order  of  the 


court  below  denying  plaintiff's  motion  for  a 
new  trial  be  reversed,  and  a  new  trial  or- 
dered. 

We  concur:    BRITT,  C;  BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  of  the  court 
below  denying  plalntiCTs  motion  for  a  new 
trial  is  reversed,  and  a  new  trial  ordered. 


(lis  Cat  «M) 

JOHNSTON  et  al.  v.  BROWN  et  al. 

(8.  P.  353.) 

(Supreme  Court  of  California.    Jan.  28,  1897.) 

Attorset  and  Cubnt— Existksce  of  Rel&tiox 

— Jl'dombnt— Res  Judicata. 

1.  In  one  of  several  actions  between  the  same 
parties,  depending;  on  the  same  facts,  it  appear- 
ed that  on  a  previous  trial  of  one  of  them  the 
partner  of  one  of  the  attorneys  for  defendants 
assisted  in  the  trial,  and  acted  as  one  of  the  at- 
torneys. Bdd,  that  the  court  was  jastified  in 
finding  that  he  was  an  attorney  for  defendants, 
the  other  evidence  as  to  such  fact  being  con- 
flicting, within  Code  Civ.  Proc.  8  170,  disquali- 
fying a  judge  related  to  the  attorney  of  a 
party. 

2.  The  doctrlpe  of  res  judicata  does  not  ap- 
ply to  motions  m  a  pending  action. 

Department  1.  Appeal  from  superior  court, 
San  Benito  county;  James  F.  Breen,  Judge. 

Action  by  Johnston,  administratrix,  and  oth- 
ers, against  Brown  and  others.  From  an  or- 
der changing  the  place  of  trial,  defendants 
appeal.    Affirmed. 

Scott  &  DooUng  and  N.  C.  Brlggs,  for  ap- 
pellants. D.  W.  Burchard  (Frs.  E.  Spencer. 
G.  B.  Montgomery,  and  L.  W.  Jefferson,  of 
counsel),  for  respondents. 

HARRISON,   J.     Appeal   from    an    order 
changing  the  place  of  triaL    The  motion  was 
made  upon  the  ground  that  the  Judge  of  the 
court  was  disqualified  by  reason  of   being 
related,  within  the  third  degree,  to  one  of 
the  attorneys  for  the  defendants.     At    the 
hearing  of  the  motion  It  was  made  to  api>ear 
that  John  L.  Hudner  was  the  husband  of  a 
niece  of  the  Honorable  James  F.  Breen,  the 
Judge  of  the  superior  court  for  the  county 
of  San  Benito,  In  which  the  action  was  pend- 
ing, and  for  more  than  three  years  prior  to 
the   making   of   the   motion   had   been     tbe 
general  law  partner  of  N.  C.  Brlggs,  one  of 
the  attorneys  of  record  for  the  defendants, 
and  was  such  general  l^w  partner  at    tbe 
time  of  the  appearance  herein.    One  of   tbe 
plaintiffs  made  an  affidavit,  which  was  read 
at  the  hearing  of  the  motion.  In  which   sbe 
stated  "that  the  said  John  L.  Hudner,    Eaq.. 
has  been  acting  continuously  since  tbe  Qlini: 
of  defendants'  answer  herein,  in  conJunctloB 
with  his  law  partner,  as  one  of  the  attor- 
neys In  the  case,  althonght  the  answer    Is 
signed  by  his  law  partner,  N.  C.  Brlggs,  Esq.: 
that,  at  all  times  since  the  appearance  of  the 
defendants  In  this  action,  said  John  L.   Xlnd- 
ner  has  been  actively  engaged  in  tbe 
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Inatlon  of  witnesses  and  preparation  for 
trial,  in  conjunction  witli  his  said  law  part- 
ner, N.  C.  Brig^,  E!sq.,  and  as  counselor  for 
the  defendants  herein."  In  an  affidavit  by 
one  of  the  defendants  It  was  stated  "that 
said  nndner  has  not  been  employed  by  said 
defendants  as  one  of  their,  or  either  of  their, 
attorneys  in  said  action,  and  that  said  Hud- 
ner  has  not  performed  any  services  in  said 
action,  or  in  any  respect  assisted  defendants 
In  their  defense  to  said  action."  It  was 
also  stated  in  this  affidavit  that  Mr.  Hudner 
"has  nothing  coming  to  him  by  reason  of 
any  fee  due  or  payable  to  N.  C.  Brlggs  for 
bis  services  as  attorney  in  said  action,  nor 
by  reason  of  any  partnership  or  business  as- 
sociation with  said  Briggs."  The  defend- 
ants also  presented  a  document,  signed  by 
Mr.  Hudner,  by  which  they  were  "released" 
from  any  and  all  liability  to  him  as  attorney 
for  them,  and  in  which  be  declared  that  "I 
am  not  an  attorney,  directly  or  indirectly, 
in  said  cause,  and  that  I  have  no  Interest 
therein,  and  will  not  participate  in  the  trial 
of  the  said  cause,"  and  also  a  document, 
signed  by  both  Briggs  and  Hudner,  by  which 
they  agreed  that  their  partnership,  "so  far 
as  the  same  relates  to  the  legal  or  other 
services  to  be  performed  in  the  above-enti- 
tled action,"  was  dissolved.  It  was  also 
shown  that  this  action  Is  one  of  several  of 
the  same  nature  brought  by  the  same  plain- 
tiffs against  the  defendants  to  set  aside  cer- 
tain deeds  of  land  in  San  Benito  county,  and 
depending  upon  the  same  facts.  One  of 
these  actions  bad  been  tried  before  the  pres- 
ent motion  was  made,  before  another  Judge, 
who  bad  been  called  in  therefor  by  reason 
of  the  claim  of  Judge  Breen  that  he  was 
disqualified;  and  it  was  shown  that  at  the 
trial  of  that  cause  Mr.  Hudner  "sat  at  the 
table  with  bis  law  partner,  and  assisted  at 
the  trial  of  said  cause,  and  acted  as  one  of 
the  attorneys  for  the  same  defendants  that 
are  now  defendants  herein."  Upon  this 
showing  the  court  found  that  Mr.  Hudner 
was.  In  legal  effect,  one  of  .the  attorneys  for 
tbe  defendants,  within  the  contemplation  of 
section  170,  Code  Civ.  Proc,  and  that  by  rea- 
son thereof  he  was  disqualified  to  sit  or  act 
as  a  Judge  In  the  action,  and  accordingly 
made  an  order  transferring  the  cabse  to 
the  county  of  Santa  Clara  for  trial.  From 
this  order  the  defendants  have  appealed. 

Whether  a  Judge  Is  disqualified  to  sit  or 
act  in  an  action  or  proceeding  pending  In 
bis  court  is  a  question  of  law,  depending  up- 
on tbe  existence  of  the  facts  which  are  nec- 
essary to  constitute  such  disqualification; 
and,  although  the  decision  of  the  question 
may  affect  the  Judge  who  makes  the  deci- 
sion, the  rules  for  determining  the  existence 
of  tbe  facts  are  the  same  as  though  the  de- 
cision affected  another  person  than  the 
Judge.  Whether  Mr.  Hudner  was  an  attor- 
ney of  the  defendants  was  to  be  determined 
by  Judge  Breen  from  the  matters  presented 
to  blm  at  the  hearing  of  the  motion,  and,  if 


there  was  any  conflict  in  the  affidavits  of 
the  respective  parties,  his  decision  upon  such 
conflict  Is  not  open  to  review.  It  was  not 
requisite  that  Mr.  Hudner  should  be  an  at- 
torney of  record  in  the  case,  nor  did  his  re- 
lation as  attorney  for  the  defendants  depend 
upon  their  obligation  to  compensate  him  for 
his  services,  or  upon  the  continuance  of  his 
partnership  with  Mr.  Briggs.  The  fact  that 
at  the  previous  trial  of  one  of  the  action's,  . 
in  which  his  relation  to  the  cause  and  to  the 
defendants  was  the  same  as  in  the  present 
action,  he  sat  at  the  table  in  court  with  his 
partner,  took  notes  of  the  evidence  offered, 
and  assisted  as  one  of  the  attorneys  in  the 
trial  of  said  case,  as  found  by  tbe  court  In 
Its  order  changing  the  place  of  trial.  Justified 
the  court  in  determining  between  the  con- 
flict in  the  respective  affidavits,  that  he  was 
in  fact  an  attorney  for  the  defendants,  and 
in  holding  himself  disqualified  to  try  the 
cause. 

The  court  was  not  precluded  from  making 
tbe  order  by  reason  of  a  former  application 
having  been  denied.  The  doctrine  of  res 
Judicata  Is  not  applicable  to  motions  in  a 
pending  action.  Ford  t.  Doyle,  44  Cal.  635; 
Bowers  T.  Cherokee  Bob,  46  Cal.  279.  A 
previous  denial  of  the  same  motion  may  be 
a  sufficient  reason  for  the  court  to  refuse  to 
entertain  it  again.  Code  Civ.  Proa  §  182. 
But  this  is  a  matter  which  Is  addressed  to 
its  discretion,  and  It  will  be  presumed  to 
have  properly  exercised  its  discretion  if  It 
permits  the  motion  to  be  presented  a  second 
time.  Hitchcock  v.  McElrath,  69  CaL  634, 
11  Pac.  487.    The  order  Is  affirmed. 


We  concur: 
LAND,  J. 


VAN  FLEET,  J.;     McFAB- 


(IIS  Cal.  43D) 
GRAX  et  al.  v.  LUCAS  et  al.    (S.  F.  458.) 

(Supreme  Court  of  California.    Jan.  28,  1897.) 
In  bank.    On  rehearing.    Affirmed. 
For  opinion.  In  department  1,  see  47  Pac. 

354. 

PER  CURIAM.  A  rehearing  is  denied.  The 
opinion  filed  herein  is  modified  by  striking  out 
the  words,  "And  these  grounds  should  there- 
fore be  embodied  either  in  a  finding  of  facts, 
or  in  (t  bill  of  exceptions." 

BEIAlTTY,  C.  J.,  dissents. 


(lis  Cal.  »48) 

SIEVERS  T.  CITY  AND  COUNTY  OF  SAN 
FRANCISCO.    (S.  F.  432.) 

(Supreme  Court  of  California.    Jan.  25,  1897.) 

Municipal  Corpokatiojis— Grading  Streets— In- 
juries TO  Adjoining  Property — Neg- 
ligence OP  CiTT  Engineer. 
1.  Where  a  street  ordered  to  be  graded  up  to 
the  "official  grade"  Is,  by  the  errors  of  the  city 
engineer  in  giving  the  levels,  filled  to  a  height 
eight  feet  above  the  official  grade,  causing  sut- 
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face  water  to  accumulatP  on  adjoiniiiK  prop- 
erty, the  city  is  not  liable  for  the  injury  thus 
caused. 

2.  The  rule  of  respond  aat  superior  docs  not 
apply  to  render  a  city  liable  for  Injuries  caused 
by  the  negligence  of  the  city  engineer  in  the  per- 
formance of  a  duty  imposed  upon  him  by  law. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  W.  R. 
Daingerfleld,  Judge. 

Action  by  John  H.  Slevers  against  the  city 
and  county  of  San  Francisco.  From  a  Judg- 
ment of  nonsuit  the  plaintiff  appeals.  Af- 
firmed. 

Otto  Turn  Suden  (F.  W.  Van  Reynegom,  of 
counsel),  for  appellant.  H.  T.  Creswell  and 
Rhodes  Borden,  for  respondent 

HENSHAW,  J.  Plaintiff  brought  his  action 
to  recover  of  the  defendant  damages  for  in- 
jury occasioned  to  his  proptnrty  by  the  grading 
of  Van  Ness  avenue  at  the  crossing  of  Chest- 
nut street.  The  work,  as  done,  dammed  a 
well-defined  channel,  through  which  surface 
water  was  wont  to  flow,  and  backed  the  wa- 
ter upon  the  land  of  plaintiff.  It  was  de- 
veloped upon  the  trial  that  a  contract  had 
been  let,  after  regular  proceedings,  by  the  au- 
thorities, to  grade  Van  Ness  avenue  to  the 
"official  grade"  at  a  stipulated  price  per  cubic 
yard  of  filling.  The  ofllcial  grade  was  75  feet 
above  base.  An  attempt  had  been  made  by 
the  supervisors  to  change  the.  grade  to  83  feet 
above  base.  This  attempt,  however,  was  ad- 
mittedly abortive,  as  in  Warren  v.  Riddell,  106 
Cal.  352,  39  Pac.  781,  and  during  all  of  the 
time  the  official  grade  remained  established  at 
75  feet.  The  city  engineer  and  surveyor, 
whose  duty  it  was  to  furnish  grade  lines  and 
levels  (St.  1891,  p.  206),  assumed  83  feet  to  be 
the  official  grade,  and  the  contractor  filled  in 
accordingly.  It  Is  conceded  that  filling  to  the 
true  grade  would  have  occasioned  plaintiff  no 
damage,  and  that  the  Injury  which  befell  him 
was  caused  by  the  extra  8  feet  of  superimpos- 
ed earth.  Plaintiff  averred  that  the  city  caus- 
ed and  procured  the  crossing  to  be  filled  with 
soil,  sand,  and  rock  to  a  height  of  83  feet 
above  base.  Upon  the  showing  above  Indicat- 
ed, he  suffered  a  nonsuit,  and  appeals  from  the 
judgment. 

His  charge  is  that  the  city  procured  the 
work  to  be  done.  Unless  the  proofs  support 
this  averment,  the  nonsuit  was  properly  grant- 
ed. It  does  not  appear  that  the  supervisors, 
in  any  of  their  proceedings,  called  for  any 
grading  except  "to  the  official  grade  and  line." 
The  bids  were  received  under  this  call,  and 
the  contract  ran  In  the  same  language.  Pre- 
cisely as  in  Warren  v.  Riddell,  supra,  the  con- 
tractors, through  error  Induced  by  the  city 
surveyor,  or  superintendent  of  streets,  or  by 
Ijoth.  graded  6  or  8  feet  above  the  line  called 
for  by  the  contract.  The  extra  6  or  8  feet  of 
filliug,  which  alone.  It  is  admitted,  caused  the 
injury,  were  not  placed  under  any  contract 
with  or  directions  from  the  city.  The  case, 
then,  differs  radically  from  the  many  cited 


and  relied  upon  by  appellant,  where  the  to- 
Jury  has  resulted  from  work  done  for  and  as 
directed  by  the  municipal  authorities.  Thus, 
in  Reardon  v.  San  Francisco,  66  Cal.  492,  G 
Pac.  317,  the  Injury  resulted  from  street  fill- 
ing done  exactly  in  accordance  with  the  con- 
tract. In  Connlff  v.  San  Francisco,  67  Cal. 
45,  7  Pac.  41,  Montgomery  avenue  was  graded 
as  the  city  directed.  But  the  work  dammed  a 
natural  water  course,  and  the  dty  was  held  re- 
sponsible for  the  resulting  injury  to  properly. 
In  Spangler  v.  San  Francisco,  84  Cal.  12,  23 
Pac.  1091,  the  city  had  diverted  the  waters 
flowing  in  a  natural  water  way  Into  a  aesrer, 
and  had  n^llgently  permitted  the  sewer  to 
fall  into  a  defective  condition,  whereby  tbe 
escaping  waters  caused  damage,  for  which  tbe 
city  was  held  liable.  In  Eachos  v.  Railway 
Co.,  103  Cal.  914,  37  Pac.  750,  the  grading 
was  properly  done  to  the  official  grad^,  but  for 
resulting  damages  defendant  was  held  respon- 
sible. In  Tyler  v.  Tehama  Co.,  109  Cal.  618, 
42  Pac.  240,  a  bridge  was  built  as  and  wboe 
the  supervisors  directed.  But  it  was  con- 
structed upon  private  property,  for  the  Injury 
to  which  the  owner  received  compensation. 
In  all  of  these  cases  .the  act  or  omission  bad 
the  sanction,  express  or  implied,  of  the  mu- 
nicipal authorities.  In  the  case  at  bar  tbe  in- 
jury resulted  from  the  act  of  the  contractor, 
neither  contemplated  nor  called  for  by  the 
supervisors.  It  Is  apparent,  therefore,  that 
the  injury  did  not  arise  from  tbe  act  of  an  In- 
dependent contractor  In  dohig  what  his  con- 
tract called  for. 

But  appellant  contends  that  the  error  at 
the  surveyor  and  superintendent  of  stree<B 
In  flxlng  the  grade  level  was  the  mistake 
which  misled  the  contractor  and  occasioned 
the  injury,  and  that  for  this  error  of  its  serv- 
ants and  agents  the  city  is  responsible.  But 
the  doctrine  respondeat  superior  has  found 
little  favor  In  this  state,  when  It  has  been 
Invoked  against  a  municipal  corporation  for 
dereliction  or  remissness  of  Its  agents  in  the 
performance  of  public  or  governmental  firoc- 
tlons  of  the  city,,  or  In  the  performance  of 
duties  imposed  upon  those  officers  and  pre- 
scribed arid  limited  by  express  law.  In  tbe 
performance  of  Its  governmental  or  public 
functions  the  corporation  is  either  deemed  a 
public  agency,  a  mandatory  of  the  state,  as 
In  Barnett  v.  Contra  Costa  Co.,  67  OaL  77. 
7  Pac.  177,  and,  therefore,  not  liable  to  be 
sued  civilly  for  damages,  or  it  Is  considered, 
in  the  performance  of.  these  functions,  to 
be  clothed  with  sovereignty,  and  therefore 
not  liable  in  an  action.  Lloyd  v.  Mayor,  etc 
5  N.  Y.  369.  Where  the  injury  results  from 
the  wrongful  act  or  omission  of  an  officer 
charged  with  a  duty  prescribed  and  limited 
by  law,  the  officer  is  not  treated  as  the  serv- 
ant or  agent  of  the  corporation  in  the  pet^ 
formance  of  these  duties  thus  expressly  en- 
joined, but  Is  held  to  be  the  servant  and 
agent  of  and  controlled  by  the  law,  and  for 
his  acts  the  municipality  will  not  be  beM 
liable.     Thus,  In  Crowell  v.  Sonoma  Co.,  35 
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Oal  813,  the  county  was  aot  beld  responsi- 
ble, In  an  action  for  Injuries  to  property,  for 
the  negligent  act  of  the  road  overseer  In  the 
performance  of  his  duties,  upon  the  ground 
that  the  relation  between  the  road  overseer 
and  the  county  bore  no  resemblance  to  that 
of  employer  and  employ&  In  Wlnblgler  v. 
Los  Angeles,  45  Cal.  36,  the  city  vras  held 
not  to  be  liable  for  the  failure  of  the  street 
superintendent  to  keep  a  bridge  In  repair, 
and  Crowell  y.  Sonoma  Co.  was  cited  as  au- 
thority. In  Chope  y.  City  of  Eureka,  78 
CaL  588,  21  Pac.  364,  the  negligence  of  the 
city  marshal,  who  under  direction  of  the 
city  council  was  constructing  a  sewer,  occa- 
sioned injury  for  which  the  city  was  sued. 
The  rule  was  again  announced  that,  in  the 
absence  of  a  statutory  provision  imposing 
the  liability,  a  municipal  corporation  Is  not 
liable  for  injuries  occasioned  through  the 
n^lect  of  the  officers  of  the  corporation 
properly  to  perform  their  duties.  In  some 
of  these  cases  the  complaint  was  for  negli- 
gent omission;  In  others,  for  negligent  com- 
mission by  the  officers.  In  the  first  the  dam- 
ages claimed  were  for  Injury  to  property.  In 
the  others  for  personal  injuries;  but  the  prln-. 
dple  underlying  them  all  Is,  as  above  point- 
ed out,  that  in  Its  governmental  functions 
the  municipality  is  to  be  treated  either  as 
an  Independent  sovereignty,  not  liable  to  be 
sued,  or  as  an  agent  and  mandatory  of  the 
state,  upon  which  alone  the  responsibility 
rests.  There  being  no  common-law  liability 
upon  a  municipal  corporation  to  keep  high- 
ways In  repair,  for  injuries  which  resulted  to 
person  or  property  by  reason  of  their  defect- 
ive condition  the  municipality  was  not  held 
responsible.  Then,  a^  pointed  out  In  Bar- 
nett  V.  Contra  Costa  Co.,  supra.  If  the  legis- 
lature enjoined  It  as  a  duty  upon  the  munici- 
pality, it  was  considered  a  public  and  not  a 
corporate  duty,  and,  when  any  specific  duty 
in  this  regard  was  Imposed  by  statute  upon 
any  officer  of  the  municipality,  for  his  fail- 
ure to  perform  it,  he  alone,  and  not  the  city, 
la  generally  deemed  responsible.  Huffman 
T.  San  Joaquin  Co.,  21  Cal.  427.  In  a  learn- 
ed and  very  Instructive  note  to  Ooddard  v. 
InhablUnts  of  Harpswell  (Me.)  SO  Am.'  St 
Rep.  373,  24  Att  958,  Mr.  Freeman,  after 
careful  and  critical  review  and  analysis  of 
many  authorities,  deduces  ^nd  expresses  the 
rule  of  liability  for  the  acts  of  an  officer  of 
the  municipality  In  the  following  language: 
"When  an  officer  of  a  municipality  has  no 
oth^  authority  than  that  Intrusted  to  him 
by  law,  and  he  acts  beyond  that  authority, 
and  commits  a  tort  whereby  a  citizen  is  in- 
jured, either  In  person  or  property,  the  tort 
:■  the  act  of  the  officer  only,  and,  ordinarily, 
no  recovery  of  damages  can  be  had,  except 
against  him." 

Now,  in  the  particular  matter  under  con- 
sideration, the  surveyor  and  the  street  su- 
perintendent drew  none  of  their  powers  in 
the  premises  from  the  orders  or  directions  of 
the  board  of  supervisors.  They  derived  them 
47  P. 


all  from  the  express  provisions  of  the  stat- 
ute. They  were  the  servants  of  the  law, 
not  of  the  supervisors.  Neither  of  these  was 
vested  with  any  discretion  whatsoever  in 
the  performance  of  the  particular  duties  en- 
joined upon  them.  It  was  the  duty  of  the 
engineer  to  give  the  true  grade,  and  no  oth- 
er. It  was  the  duty  of  the  superintendent 
to  see  that  the  street  was  filled  to  the  official 
grade,  and  to  no  other.  In  the  performance 
of  these  duties  they  were  not  subject  to  nor 
controlled  by  the  supervisors  of  the  city.  If 
agents  of  the  city  at  all  In  this  regard,  they 
were  agents  acting  under  limited  and  re- 
stricted authority,  fixed  by  statute.  Cham- 
bers V.  Satterlee,  40  Cal.  529.  They  could 
no  more  bind  the  city  by  instructing  the  con- 
tractor to  grade  above  the  line  called  for  by 
the  city  than  they  could  bind  it  by  instruct- 
ing the  contractor  to  take  his  dirt  for  filling 
from  plalntlfTs  private  property.  Having 
negligently  performed  a  duty  imposed  upon 
them  by  express  law,  and  not  by  order  of 
the  municipality,  a  duty  in  the  performance 
of  which  they  were  vested  with  no  discre- 
tion, so  far  as  concerns  the  particular  matter 
under  consideration,  the  city  cannot  be  held 
responsible  for  their  dereliction. 

There  was  no  error  of  which  plaintiff  may 
justly  complain  In  the  admission  of  evidence. 
Plaintiff  pleaded  and  proved  that  the  official 
grade  was  In  fact  75  feet  He  also  proved 
that  the  grading  actually  done  was  to  83 
feet  He  further  showed  the  proceedings 
of  the  board  of  supervisors,  all  of  which 
called  for  grading  to  the  official  grade,  and 
none  -  of  which  specified  what  that  grade 
was  In  feet  The  evidence  objected  to  and 
admitted  upon  cross-examination  went  to 
charge  the  surveyor  with  the  commission  of 
the  error  which  caused  the  extra  filling.  In 
the  absence  of  such  evidence  there  would  be 
nothing  to  connect  the  city  with  the  matter. 
The  evidence,  then,  tended  to  strengthen, 
rather  than  to  weaken,  plaintiff's  case.  The 
judgment  appealed  from  is  affirmed. 


We  concur: 
C  J. 


McFARLAND,  J.;  BBATTT, 


(116  Cat.  $44) 
VAN  SLYKB  t.  BROADWAY  INS.  CO. 
(S.  P.  542.)  > 

(Supreme  Court  of  California.    Jan.  26,  1897.) 
Contract  —  iNDsriNiTSKsss  —  Parol  Evidbncb. 

1.  A  contract  .between  an  insurance  agent 
and  the  company  for  "a  contingent  commission 
of  five  per  cent,"  which  does  not  give  the  facta 
on  which  the  contineency  depends,  or  state  tlie 
sum  on  which  the  5  per  cent,  is  to  be  calcu- 
lated, obviously  fail*  to  express  any  meaning, 
and  hence  cannot  be  aided  by  parol. 

2.  So,  also,  of  a  contract  which  provides  that 
the  company  shall  8hare_  the  expenses  of  the 
agent's  ofiice  pro  rata  with  another  company, 
to  a  certain  sum  per  year,  as  shown  by  the 
agent's  ledger,  but  does  not  state  in  what  pro- 
portion the  expenses  shall  be  paid  by  the  two 
companies. 

a  £V>r  ophiion  on  rehearing,  see  47  Pac.  828. 
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Oommlssionera'  detclslon.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;   Jobn  Hunt,  Judge. 

Action  by  E.  W.  B.  Van  Slyke  against  the 
Broadway  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Rhodes  &  Rhodes,  for  appellant    Pierson 
'  &  Mitchell,  for  respondent. 

SEARLS,  C.  This  Is  an  action  to  recover 
from  defendant,  a  corporation,  upon  three 
several  causes  of  action,  sums  of  money  ag- 
gregating $1,596.65.  Plaintiff  had  judgment 
for  a  balance  of  $1,309.73.  .Defendant  ap- 
peals, and  the  cause  comes  up  on  the  judg- 
ment roll,  without  any  bill  of  exceptions. 

The  whole  contention  arises  over  plaintiff's 
third  cause  of  action.  It  appears  that  de- 
fendant, the  Broadway  Insurance  Company, 
is  a  corporation  organized  under  the  laws 
of  the  state  of  New  Yorlc,  and  engaged  in 
the  insurance  business  in  California.  Plain- 
tiff was  the  general  agent  of  defendant  in 
the  state  of  California.  It  appears  from  the 
third  cause  of  action,  as  set  out  in  the  com- 
plaint, that  there  were  from  October  1,  1893, 
to  October  1,  1894,  several  written  agree- 
ments between  plaintiff  and  defendant,  stat- 
ing the  terms  of  plaintiff's  agency,  and  pro- 
viding for  his  compensation  as  such  agent, 
and  in  each  of  which  agreements  defendant 
bound  Itself  to  pay  to  the  plaintiff,  in  addi- 
tion to  other  compensation  for  his  services: 
(1)  "A  contingent  commission  of  five  per 
cent."  (2)  "To  share  the  expenses  of  the 
general  agent's  office  in  San  Francisco  pro 
rata  with  the  Mutual  Fire  Insurance  Com- 
pany for  clerks'  salaries,  rent,  and  office  fur- 
niture and  fixtures,  to  the  maximum  amount 
of  13,200  per  year,  as  shown  by  the  ledger  of 
the  general  agent  in  San  Francisco,  Cala." 
After  citing  from  the  agreements  the  clause 
in  relation  to  the  "contingent  commission 
of  five  per  cent,"  the  pleader  avers  in  apt 
terms  that  by  said  agreement  both  plaintiff 
and  defendant  intended  and  understood  that 
defendant  should  pay  to  plaintiff  on  the 
amount  of  premiums  actually  received  and 
collected  by  plaintiff,  after  deducting  there- 
from the  amounts  paid  by  plaintiff  as  return 
premiums,  and  for  reinsurance  and  for 
losses  against  which  defendant  had  Insured. 
The  complaint  then  proceeds  to  show  the 
amount  collected  as  premiums,  the  sums 
paid  out  aa  return  premiums  for  reinsurance 
and  for  losses,  and  shows,  as  a  result,  that 
there  is  due  plaintiff,  on  this  basis,  the  sum 
of  $596.06.  Touching  the  item  of  office  ex- 
penses, It  is  averred.  In  substance,  that  it 
was  intended  and  understood  by  both  plain- 
tiff and  defendant  that  defendant  should 
pay  to  plaintiff  such  proportion  of  his  office 
expenses  as  the  amount  collected  by  him  for 
defendant  bore  to  the  amount  collected  by 
him  for  the  Mutual  Fire  Insurance  Com- 
pany.  The  complaint  then  shows  the  amount 


of  office  expenses  incurred  for  the  aevetal 
services  mentioned  in  the  agreement,  and 
that  uiK>n  such  basis  there  is  due  from  de- 
fendant on  account  thereof,  and  as  its  pro- 
portion, the  sum  of  $937.53.  At  the  close 
of  this  third  cause  of  action,  plaintiff  admits 
that  there  Is  due  to  defendant  from  him  the 
sum  of  $628.46,  on  certain  accounts  stated 
between  them;  and  the  prayer  for  judgment 
is  for  the  several  sums  demanded  In  the  sev- 
eral counts,  less  the  sum  so  admitted  to  be 
due  to  defendant.  Defendant  demurred  t» 
the  third  count  of  tbe  complaint  upon  the 
grounds  (1)  that  it  did  not  state  facts  snffi- 
cient  to  constitute  a  cause  of  action;  C-) 
that  several  causes  of  action  are  improperiy 
united,  and  not  separately  stated,  to  wit,  a 
cause  of  action  for  a  contingent  commis^on 
of  5  per  cent  with  a  cause  of  action  for  a 
pro  rata  share  of  the  general  agent's  office, 
and  a  cause  of  action  upon  an  account  stat- 
ed. The  demurrer  was  overruled  by  the 
court,  and  the  ruling  is  assigned  aa  error. 

We  are  of  opinion  that  tbe  demurrer  to  the 
third  cause  of  action  should  have  been  sus- 
tained.    The   clause  of   the   written   agree- 
ment relating  to  the  commission  to   be  re- 
ceived by  plaintiff  Is,  "a  contingent  commis- 
sion of  five  per  cent."    The  agreement  is  si- 
lent as  to  tbe  basis  upon  which  tbe  contin- 
gency depends,  and  as  to  the  sum  or  sums 
upon  which  the  "five  per  cent"  is  to  be  cal- 
culated.  The   case   presented    is   one   of  a 
patent  ambiguity,  which  cannot  be  "holpai 
by  averment."    That  parol  evidence  is  In- 
admissible for  the  purpose  of  altering  the 
legal  operation  of  an  instrument  by  evidenice 
of  an  intention,  to  an  effect  which  Is  not  ex- 
pressed In  the  Instrument  is  elementary.    1 
Starkie,  Ev.  666.     The  agreement  as  pleaded 
is  void  for  'Unc<frtainty.     Marrlner  y.  Den- 
nlson,  78  CaL  202,  20  Pac.  386.     The  sec<»^ 
clause  of  tbe  same  cause  of-  action  is  subject 
to  similar  objections.     According  to  tbe  com- 
plaint, defendant  was  to  share  the  exjtenses 
of  the  general  agent's  office  at  San  Francisco 
pro  rata  with  another  company,  op  tt>  $3.20t> 
per  year,  "as  shown  by  the  ledger  of  the 
general  agent  in  San  Francisco,  Cala."     Up- 
on what  rate  the  portions  of  expenses  to  in 
paid  by  tbe  two  several  companies,  reflec- 
tively. Is  to  be  computed,  does  not  appear. 
It  Is  not  more  definite  In  this  respect  than  it 
would  have  been  had  it  declared  that  each 
of  the  companies  should  pay  a  part  of  the 
expenses,  without  designating  what  part  or 
proportion.     The   complaint  Is  silent   as  to 
what  tbe  ledger  of  the  general  agent  showed. 
The  two  clauses  of  the  count  are  as  indefi- 
nite, and  the  meaning  thereof  as  imposslt^ 
of  ascertainment  by  construction,  as  wooM 
be  the  quotient  of  a  specified  numl>er  dlvM- 
ed  by  an  indefinite  divisor.    These  defecti>. 
t>eing  patent  on  the  face  of  the  asreemea- 
are  not  subject  to  be  aided  either  by  av«^ 
ment  or  evidence.    The  case  of  Balfonr  t. 
Irrigation  Co.,  109  CaL  221,  41  Pac.  87«.  re- 
lied upon  by  respondent,  is  not    at   all  ia 
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point    There  the  language  of  tbe  contract 
of  the  parties  was  held  to  be  susceptible  of 
either  one  of  two  interpretations,  and  it  was 
held  that  a  latent  ambiguity  was  presented, 
which  might  be  explained  by  proof  of  ex- 
trinsic circumstances  showing  the  sense  in 
which  the  parties  intended  and  understood 
tbe  expression  used.    The  difficulty  in  the 
present  case  is  that  the  parties  have  failed 
to  use  any  expression  from  which  a  definite 
meaning  can  be  deduced.    We  do  not  deem 
it  necessary  to  discuss  the  elementary  princi- 
ples of  patent  and  latent  ambiguities,  and 
the  distinction  between  them.     The  subject 
Is  too  well  understood  to  need  exposition.    It 
may  be  well,  however,  to  state  that  where 
the  agreement  between  the  parties  is  one  not 
required  to  be  in  writing  to  avoid  the  stat- 
ute of  frauds,  and  is  one  and  entire,  and 
only  a  part  of  it  is  reduced  to  writing,  the 
residue  may  be  proven  by  extrinsic  evidence. 
Jeftery  v.  Walton,  1  Starkie,  2C7.     That  case 
•was  an  action  for  not  taking  proper  care  of 
a  horse  hired  by  the  defendant  of  the  plain- 
tiff.   The  following  memorandum  made  at 
the  time  of  hiring  was  ottered  in  evidence: 
"Six  weeks  at  two  guineas.     Wm.  Walton, 
Jr."    Lord  Eilenborough  regarded  the  mem- 
orandum as  incomplete,  but  conclusive  as  far 
as  it  went.     "The  written  agreement,"  said 
he,  "merely  regulates  the  time  of  hiring  and 
tbe  rate  of  payment,  and  I  shall  not  allow 
any  evidence  to  be  given  by  the  plaintiff  in 
contradiction  of  these  terms,  but  I  am  of 
opinion  that  it  is  competent  to  the  plaintiff 
to  give  in  evidence  suppletory  matter  as  a 
part  of   the   agreement"   There   are   other 
authorities  to  the  same  effect     In  the  pres- 
ent case  it  may  well  be  that  similar  condi- 
tions  existed.     If   so,    the    entire    contract 
should  be  pleaded.     We  recommend  that  the 
Judgment  be  reversed,  and  the  court  below 
directed  to  sustain  the  demurrer  to  the  third 
count  of  plaintiff's  complaint  and  that  plain- 
tiff have  leave  to  amend  If  he  shall  be  so 
advised. 

We  concur:    HAYKES,  C;  BRITT,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  is  re- 
versed, and  the  court  below  directed  to  sus- 
tain the  demurrer  to  the  third  count  of 
plaintiff's  complaint,  and  that  plaintiff  have 
leave  to  amend  if  be  shall  be  so  advised. 


C115  Cal.  6(3) 

TILLAUX  V.  TILLAUX.     (S.  F.  342.) 
<Supreme  Court  of  California.    Jan.  20,  1897.) 
Deed  to  Wiitb — Consideration— Undue  Isplo- 

ENCK. 

!•  Ix>ve  and  affection  are  a  sufficient  con- 
sideration for  a  deed  from  a  husband  to  big 
Tvife. 

2.  There  is  no  presumption  from  the  mar- 
riage relation  that  a  deed  from  the  husband  to 
bis  wife  was  the  result  of  undue  influence. 


Department  2.  Appeal  from  snperlor  court, 
city  and  county  of  San  Francisco:  J.  V.  Oof- 
fey,  Judge. 

Action  by  Paul  Tillaux  against  Clare  H. 
Tillaux.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Curtis  Hlllyer,  for  appellant.  Jos.  K. 
Hawkins,  Lennon  &  Hawkins,  and  Lloyd  & 
Wood,  for  respondent 

McFARLAND,  J.  A  demurrer  to  the  com- 
plaint was  sustained,  and  Judgment  rendered 
for  defendant;  and  from  the  Judgment  plaiu- 
tlfl  appeals.  On  the  15th  day  of  April,  1890, 
the  plaintiff  executed  and  delivered  to  de- 
fendant a  deed  conveying  to  her  a  certain  de- 
scribed lot  or  parcel  of  land.  It  was  duly 
acknowledged  by  plaintiff,  and  was  on  said 
April  15tb  duly  recorded  in  the  proper  coun- 
ty. Upon  its  face,  the  deed  was  an  absolute 
conveyance  to  defendant  of  the  title  in  fee 
to  said  land,  without  any  reservation,  condi- 
tion, or  limitation.  It  declared  no  trust  and 
limited  no  use  to  any  person  other  than  the 
defendant  herself.  By  the  said  deed,  the 
land  was  conveyed  to  defendant,  "and  her 
heirs  and  assigns,  forever,"  together  with  all 
"appurtenances,"  etc.,  and  "the  reversion 
and  reversions,  remainder  and  remainders, 
rents,  issues,  and  profits  thereof."  The  con- 
sideration expressed  was  "love  and  affec- 
tion" for  defendant,  and  also  "for  her  better 
maintenance,  support,"  etc.  More  than  four 
years  afterwards,  on  June  10, 18»1,  this  pres- 
ent action  was  commenced  to  procure  a  re- 
conveyance of  said  land  from  defendant  to 
plaintiff;  and  on  May  4, 1895,  there  was  filed 
a  fourth  amended  complaint,  whicli.  was 
somewhat  different  from  the  original,  and  to 
which  the  demurrer  was  sustained. 

Counsel  for  respondent  insist,  among  other 
things,  that  the  demurrer  was  properly  sus- 
tained, because  upon  the  face  of  the  com- 
plaint the  alleged  cause  of  action  is  barred 
by  the  statute  of  limitations,  because  it  is 
stale  from  laches,  and  because  the  com- 
plaint is  fatally  defective  on  account  of  un- 
certainty; but  we  do  not  deem  it  necessary 
to  determine  these  points,  for  the  reason 
that,  in  our  opinion,  the  complaint  does  not 
in  other  respects  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

It  is  averred  in  the  complaint.  In  addition 
to  the  facts  above  stated,  that  at  the  time  of 
the  execution  of  said  deed,  and  "as  a  part  of 
the  same  transaction,"  the  parties  executed 
a  certain  written  agreement,  marked  "Kx- 
hiblt  A,"  set  forth  In  the  complaint.  In  this 
agreement  it  is  first  stilted  tliat  the  parties 
"finding  that,  by  reason  of  domestic  difficul- 
ties that  have  arisen  between  them,  they 
cannot,  with  their  existing  opinions,  live  to- 
gether, they  do  hereby  promise  and  agree 
one  with  the  other.  In  and  for  good  and 
proper  considerations  flowing  to  each  other, 
to  live  separate  and  apart  a  mensa  et  thoro."- 
It  Is  then  mutually  covenanted  that  "they  do 
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hereby,  each  of  them,  agree  not  to  molest  or 
interfere  with  one  or  the  other  In  or  about 
the  business  or  living  of  the  other."  It  is 
then  covenanted  that  the  husband  should 
have  certain  personal  property,  and  the  wife 
certain  other  personal  property.  Then  the 
plaintiff  agrees  to  "give  and  convey"  to  the 
defendant  the  lot  of  land  here  In  contro- 
versy; and  at  the  same  time  he  did  execute 
and  deliver  to  defendant  a  deed  of  convey- 
ance of  said  lot,  as  hereinbefore  mentioned. 
It  is  further  covenanted  as  follows:  "It  is 
further  agreed  that  the  term  of  existence  of 
these  articles  of  separation,  so  far  as  the 
same  afreets  the  living  apart  of  the  parties 
hereto,  shall  be  for  such  time  as  the  parties 
hereto  may  mutually  determine  hereafter, 
and  for  all  other  purposes  for  the  period  of 
the  whole  future."  It  is  averred  In  the  com- 
plaint that,  after  the  malsing  and  delivery  of 
said  agreement  and  deed,  "the  plaintiff  and 
defendant  continued  to  live  together,"  and 
that  they  did  continue  to  live  together  con- 
tinuously for  nearly  four  years  thereafter^ 
It  is  further  averred  that,  before  the  execu- 
tion of  said  deed,  the  said  parties  had  fre- 
quent quarrels,  and  that  defendant  had  at 
divers  times  abused  plaintiff,  and  caused 
him  grievous  bodily  and  mental  suffering; 
that  after  the  execution  of  said  deed,  and 
while  the  parties  were  living  together  as 
aforesaid,  the  defendant  "for  a  time  [no  defi- 
nite period  being  mentioned]  did  cease  to 
molest  and  abuse  plaintiff,  and  did  permit 
him  to  live  in  peace  and  quiet";  that  "there- 
after" defendant  "recommenced  her  abuse 
of  plaintiff,"  and  by  various  acts,  which  are 
described,  caused  plaintiff  great  twdlly  and 
mental  suffering;  and  that  about  the  month 
of  February,  1894,  the  plaintiff,  on  account 
of  her  abuse,  left  the  defendant  and  has  not 
since  returned. 

The  main  points  made  by  appellant  In  sup- 
port of  the  sufficiency  of  the  complaint 
seem  to  be  that  there  was  no  consideration 
for  the  deed;  that,  if  the  promise  of  defend- 
ant not  to  molest  plaintiff  can  be  taken  in 
any  sense  as  a  consideration,  such  consider- 
ation is  void,  because  it  was  a  mere  agree- 
ment to  do  what  the  law  expressly  required 
her  to  do;  and  that,  generally,  the  deed  must 
be  held  void  on  account  of  the  confidential 
relation  of  husband  and  wife  that  existed 
between  the  parties.  We  do  not  thlnli  that 
these  positions  are  tenable. 

A  deed  by  the  owner  of  land,  duly  signed 
and  acknowledged  by  him.  and  delivered  to 
the  grantee,  conveying  the  land  to  the  lat- 
ter In  fee  simple,  is  one  of  the  most  solemn 
of  civil  acts.  It  is  not  a  thing  to  be  played 
with,  or  reclaimed  at  pleasure,  as  a  hawk  In 
falconry.  It  is  not  void  on  account  of  ei- 
ther want  of  failure  of  consideration;  nor 
does  want  or  failure  of  consideration  raise 
n  resulting  trust.  Leading  authorities  declar- 
ing this  principle  are  cited  in  the  opinion  of 
the  supreme  court  of  Michigan  In  Jackson 
V.  Cleveland,  15  Mich.  94.    The  court,  among 


other  things,  say:  "A  voluntary  deed,  whlck 
purports  to  be  for  the  beneficial  use  of  ttf 
grantee,  and  which  was  made  deliberately 
and  without  mistake  or  contrivance,   does 
not  differ  from  any  other  deed  In  bindine 
the  grantor,  and  can  only  be  attacked  bj 
those   having   superior  equities   which    the 
grantor  had  no  right  to  cut  off,  as  credited* 
and  the  like.    •    •    •    This  doctrine  of  re- 
sulting trusts  has   never   been   applied   to 
mere  voluntary  conveyances.    Mere  want  c^ 
consideration    has    never    raised    resulting 
trusts  out  of  these."    After  alluding  to  the 
old  common-law  rule  that  a  feoffment  with- 
out consideration  was  practically  no  convey- 
ance, and  explaining  the  teclinlcal  ground 
upon  which  It  rested,  and  showing  that  It 
did  not  obtain  when  any  consideration  was 
expressed,  the  court  say:  "A  court  of  chan- 
cery has  never  ventured,  against  the  express- 
ed will  of  the  donor  appearing  on  the  face 
of  the  deed,  'to  take  the  use  from  the  donee, 
and  give  it  back  to  the  donor.' "     In  Devliii 
on  Deeds  (section  1189)  the  author  says:  "It 
is  now  settled  law  that  a  trust  does  not  re- 
sult to  the  grantor  merely  because  there  was 
no  consideration  for  the  conveyance;"   and  he 
cites  a  multitude  of  authorities  in  support  of 
the  proposition,— among  others,  Burt  v.  Wil- 
son, 28  CaL  632,  which  Is  strongly  In  polnL 
See,  particularly,  Young  v.  Peachy,  2  Att 
257;  Lloyd  v.  Spillet,  Id.  150;  Groff  v.  Rohr- 
er,  35  Aid.  327,  and  cases  there  cited;   Sturte- 
vant  V.  Sturtevant,  20  N.  Y.  39;    Hill,  Trus- 
tees, p.  106  et  seq.    In  Hill  on  Trustees  (page 
107)  the  author  says:   "It  may  therefore  be 
stated,  as  the  clear  result  of  the  authorities, 
that  when  a  person,  being  a  stranger  in  blood 
of  the  donor,— and  a  fortiori  if  connected 
with  him  by  blood,— is  in  possession  of  an  es- 
tate under  a  voluntary  conveyance,  duly  ex- 
ecuted, the  mere  fact  of  his  being  a  vohm- 
teer  will  not  of  Itself  create  any  presumpOon 
that  he  is  a  trustee  for  the  grantor;    but  he 
will  be  considered  entitled  to  the  enjoyment 
of  the  beneficial  interest,  unless  that  title  be 
displaced  by  sufficient  evidence  of  an  inten- 
tion on  the  part  of  the  donor  to  create  a 
trust;  and  as  was  observed  by  the  chancellor 
In  the  case  of  Cook  v.  Fountain,  3  S'wanst 
590,  he  need  not  bring  proofs  to  keep  his  es- 
tate, but  the  plaintiff  must  bring  proofs  ts 
take  it  away  from  him."     And  the  anthor 
further  says:    "But  parol  declarations  can- 
not be  received  with  this  object;  for  In  tbe» 
cases  there  exists  no  resulting  or  prestnnp- 
tive  trust,  and  the  admission  ot  sncli  evi- 
dence would  be  for  the  purpose  of  contra- 
dicting the  written  Instrument,    and  estab- 
lishing a 'trust  in  the  very   teetli    of  th« 
statute  of  frauds."     "The   grantor    canwst 
claim  that  a  trust  results  to  himself  wbMi 
he  has  executed  a  deed  without   considea- 
tlon."    Devi.  Deeds,  5  834.    Therefore,  in  tit 
case  at  bar,  if  it  appeared  from    the.coe- 
plalnt  that  there  was  no  consideration  far 
the  deed  in  question.  It  would  not  for  tin: 
reason  be  void,  nor  would  the  'want  of  cor 
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■Ideiittlon  raise  any  resulting  trust  This  la 
not  an  action  to  enforce  an  executory  con- 
tract It  is  an  action  to  set  aside  a  complete- 
ly executed  conveyance  of  land,  which  trans- 
ferred the  legal  and  equitable  title.  As  a 
matter  of  fact,  however,  the  deed  expresses 
a  full  and  meritorious  consideration,  viz. 
love  and  affection  of  a  husband  for  a  wife, 
and  a  purpose  to  provide  for  her  support  and 
maintenance,— a  consideration  which,  as  was 
said  in  Barker  v.  Koneman,  13  CaL  11,  the 
law  regards  with  favor,  and  supports  even 
as  against  subsequent  creditors.  Neither 
is  there  any  such  difficulty  here  about  direct 
conveyances  between  husband  and  wife  aa 
existed  at  common  law  when  they  were  con- 
sidered as  one  person,  and  a  deed  from  one 
to  the  other  was  void  at  law,  although  it 
could  be  made  effective  in  equity.  They 
may  have  here  any  transactions  with  each 
other  respecting  property  which  either  might 
have  if  unmarried.  There  is  no  necessity  for 
the  interposition  of  a  third  person  as  trustee. 
Of  course,  a  conveyance  of  land  may  be 
avoided  when  made  or  procured  through  ac- 
cident, mistake,  fraud,  or  undue  Influence, 
and  the  facts  constituting  any  of  such 
grounds  of  avoidance  are  fully  alleged  and 
clearly  proven.  In  the  case  at  bar  there  Is 
no  pretense  that  the  deed  was  executed 
through  accident  or  mistal^e.  The  main  con- 
tention of  appellant  really  seems  to  be  that 
undue  influence  must  be  presumed  from  the 
conflUential  relation  of  husband  and  wife; 
and  that  on  account  of  such  relation,  the 
deed  must  be  held  to  be  presumptively  fraud- 
ulent But  such  is  not  the  law.  Our  Code 
allows  a  husband  and  wife  to  deal  freely 
with  each  other  in.  all  transactions  touching 
property;  and  the  proposition  that  under 
our  law  a  conveyance  from  one  to  the  other 
is  prima  facie  void  cannot  be  maintained. 
Of  course,  when  in  such  a  case  facts  are  al- 
leged upon  which  undue  influence  Is  assert- 
ed, they  will  be  considered  in  view  of  the 
confidential  relation;  but  to  say  that  a  deed 
of  conveyance  of  land  from  a  husband  to  a 
wife  is  on  its  face  invalid  would  be  to  dis- 
pense with  the  statute,  and  go  h&ck  to  the 
rule  of  the  common  law.  This  question  has 
frequently  been  raised  and  determined  ad- 
versely to  appellant's  contention  in  contests 
of  wills,  where  it  has  been  attempted  to  up- 
set wills  of  deceased  husbands  on  account  of 
the  alleged  undue  influence  of  their  wives; 
and  it  has  been  settled  In  such  cases  that  the 
mere  fact  of  the  marriage  relation  was  not 
suflicient  to  sustain  the  charge  of  undue  In- 
fluence, and  that  "there  is  no  legal  presump- 
tion against  the  validity  of  any  provision 
which  a  husband  may  make  in  a  wife's  fa- 
vor." See  Estate  of  Langford,  108  Gal.  02*2, 
623,  41  Pac.  705,  and  cases  there  cited. 
And  there  is  no  reason  why  the  principle 
should  not  apply  more  strongly  to  deeds. 
With  respect  to  deeds,  while  they  have  fre- 
quently been  attacked  on  the  ground  of  intent 
to  defraud  creditors,  we  do  not  recall  a  case 


where  there  has  ever  been  a  contention  by 
creditors  that  a  deed  was  prima  facie  void 
merely  because  executed  by  a  husband  to  a 
wife.  At  common  law,  deeds  between  hus- 
bands and  wives  were  void;  but  courts  of 
equity  enforced  .them.  These  courts  at  first 
looked  closely  into  the  transaction,  and  exer- 
cised their  discretion  to  refuse  aid  when  the 
circumstances  showed  unfairness.  However 
they  always  enforced  them  when  they  were 
for  the  benefit  of  the  wife,  and  no  rights  of 
creditors  intervened;  and  they  finally  came 
to  hold  that  all  deeds  which  would  be  good 
In  law  if  made  to  a  third  party  were  good 
in  equity  if  made  by  a  husband  to  a  wife. 
See  Sims  v.  Rickets,  35  Ind.  181,  where  the 
authorities  on  the  subject  are  elaborately  re- 
viewed. But  here  the  subject  does  not  pre- 
sent itself  In  the  shape  of  ascertaining  how 
far  a  court  of  equity  should  lend  its  aid  to 
enforce  a  deed  void  at  law,  and  therefore 
many  of  the  earlier  decisions  on  the  point 
are  now  of  no  value;  for  here  the  old  com- 
mon-law rule  has  been  abrog^ated,  and  a 
deed  from  a  husband  to  his  wife  needs  no 
decree  of  a  court  of  equity  to  make  it  ef- 
fective. If  suflicient  In  form  It  carries  the 
full  legal  and  equitable  title  to  the  land  de- 
scribed In  it  to  the  grantee,  who  needs  no 
chancellor  to  recreate  it  She  can  safely  de- 
fend it  in  a  court  of  law.  In  this  state  a 
conveyance  from  husband  to  wife  has  been 
frequently  sustained;  and,  although  th&  at- 
tacks were  generally  by  creditors,  yet  It 
must  necessarily  have  been  held  In  those 
cases  that  such  conveyance  was  not  prima 
facie  void  on  account  of  the  marriage  rela- 
tion; and  some  of  the  cases  were  direct  at- 
tacks by  the  husband  or  bis  grantee.  Em- 
mons V.  Barton,  109  Cal.  602,  42  Pac.  3U3; 
CJarter  v.  McQuade,  83  CaL  274.  23  Pac.  348; 
Taylor  v.  Opperman,  79  Cal.  468,  21  Pac. 
869;  Burkett  v.  Burkett,  78  Cal.  310,  20  Pac. 
715:  Dow  V.  Mining  Co.,  31  CaL  653;  Barker 
V.  Koneman,  13  CaL  9;  Kohner  v.  Ashenauer, 
17  CaL  579.  In  Emmons  v.  Barton,  supra, 
where  a  deed  from  husband  to  wife  was  at- 
tacked, the  court  said:  "A  voluntary  con- 
veyance is  not  prima  facie  fraudulent  and  a 
fraudulent  intent  is  not  to  be  arrived  at  as  a 
presumption  of  law."  In  Taylor  v.  Opper- 
man, supra,  the  court  said,  quoting  from  a 
text  writer,  that  "the  prima  facie  presump- 
tion arising  from  a  deed  of  the  husband  to 
the  wife  of  community  real  property  is  that 
it  was  intended  to  change  Its  character  from 
community  property  to  separate  property  of 
the  wife."  And  in  Carter  v.  McQuade,  su- 
pra, the  court  said  as  follows:  "In  this  state 
either  husband  or  wife  may  enter  into  any 
engagement  or  transaction  with  the  other  re- 
specting property  which  they  might  If  un- 
married. Civ.  Code,  $  158.  A  husband  may 
convey  real  or  personal  property  to  his  wife, 
and,  whether  the  property  conveyed  be  his 
separate  property  or  community  property, 
the  presumption  is  that  it  thereby  becomes, 
and  is  thereafter  to  be  treated  as,  her  sepa- 
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rate  property."  The  case  of  Burkett  v. 
Burkett,  78  CaL  310,  20  Pac.  715,  is  strictly  In 
point;  for  In  that  case  the  husband,  having 
conveyed  the  land  in  question  to  his  wife, 
undertook  himself  afterwards  to  get  it  back; 
and  he  relied  also  upon  the  fact  that  the 
land  was  a  homestead,  and  therefore  could 
not  be  conveyed  by  the  husband  to  the  wife. 
But  this  court  held  that,  although  the  home- 
stead character  of  the  land  may  not  have 
been  affected  by  the  deed,  yet  the  legal  title 
to  the  land  passed  to  the  wife,  and  the  hus- 
band could  not  have  it  declared  to  be  in 
him.  The  court,  among  other  things,  say: 
"In  this  state  either  husband  or  wife  may 
enter  into  any  agreement  or  transaction  with 
the  other  respecting  property  which  either 
might  if  unmarried.  Therefore  a  husband 
may  convey  his  real  estate  directly  to  his 
wife,  as  he  may  to  any  other  person."  And 
the  court  say  further:  "We  see  no  just  rea- 
son for  permitting  the  husband  to  question 
his  own  conveyance  of  the  property,  and  as 
no  one  else  is  complaining,  or  could  be  in- 
jured thereby,  the  same  must  be  upheld." 
And  in  response  to  the  point  that  the  trans- 
action was  a  gift,  and,  being  Incomplete, 
could  not  be  enforced,  the  court  said:  "If 
the  gift  were  not  perfectly  executed,  and  this 
were  an  attempt  to  compel  a  specific  per- 
formance, the  rule  invoked  would  be  applica- 
ble. But  as  we  have  held  that  the  execu- 
tion of  the  conveyance  was  perfect  without 
the  signature  and  acknowledgment  of  the 
wife,  and  the  action  is  by  the  grantor  to 
avoid  the  same,  the  point  is  not  well  made." 
By  the  foregoing  authorities,  and  others  not 
here  collated,  the  principle  is  clearly  declared 
that  the  marriage  relation  does  not  ipso  fac- 
to raise  the  presumption  that  a  deed  of  con- 
veyance from  the  husband  to  the  wife  has 
been  the  result  of  undue  influence,  but  that 
such  deed  prima  facie  conveys  to  the  wife 
whatever,  according  to  the  rules  of  convey- 
ancing, its  terms  embrace.  We  have  dis- 
cussed the  subject  at  some  length,  because 
an  expression  or  two  in  one  or  two  former 
opinions  give  some  faint  color,  scarcely  visi- 
ble, to  a  different  doctrine. 

Appellant  contends  that  there  are  facts 
averred  in  the  case  at  bar  which,  viewed  in 
the  light  of  the  marriage  relation,  are  suttl- 
cient  to  make  the  deed  In  question  Invalid; 
and  the  case  of  Brlson  v.  Brison,  90  Cal. 
323,  27  Pac.  186,  also  75  Col.  525,  17  Pac. 
089,  is  cited  in  support  of  the  conten- 
tion. The  facts  in  that  case  were  very  pe- 
culiar, and  presented  an  instance  of  a  wife 
violating  an  express  promise  made  by  lier 
to  a  husband,  upon  which  he  had  the  rlglit 
to  implicitly  rely,  not  only  on  account  of  the 
legal  confidential  relation  between  them,  but 
also  on  account  of  the  actual  confidence 
which  he  had  in  her,  as  the  relation  between 
them  had  always  been  most  affectionate  and 
confiding.  The  husband  was  about  to  go 
from  California  to  another  country,  where 
he  apprehended  danger  to  his  person,  and. 


being  solicitous  that  In  case  of  his  death  his 
wife  might  have  his  property  without  the  de- 
lay of  administration,  was  advised  by  an  at- 
torney that  the  t)est  way  to  accomplish  that 
result  was  to  convey  his  land  to  his  wife  ab- 
solutely,   "if   you   have   implicit   confidence 
that  your  wife  will  deed  it  back  to  you."' 
He  replied:    "If  I  could  not  have  confidence 
in  my  wife,  who  in  the  world  could  I  have 
confidence  inV     Certainly,  I  have  the  utmost 
confidence  in  her."     Thereupon  he  made  his 
wishes  known  to  his  wife,  and  explained  the 
situation  to  her,  and  she  expressly  promised 
to  reconvey  the  land  to  him  when  he  return- 
ed.   Under  these  circumstances,  he  convey- 
ed the  land  to  her;    but  upon  his  return  she 
refused  to  reconvey,  and  an  action  by  the 
husband  against  the  wife  for  a  reconvey- 
ance was  sustained.     The  action  was  sus- 
tained, however,  not  upon  the  mere  ground 
of  the  marriage  relation  between  the  parties, 
but  because  the  wife  bad  violated  the  conn- 
dence  reposed  in  her  by  the  husband.     This 
court  said  (90  Cal.  330,  27  Pac.  187):     "The 
relation  of  husband  and  wife  between  tlie 
parties  is  admitted,  and  also  that  the  plain- 
tiff had  at  all  times  confidence  in  his  wife, 
and  in  her  devotion  and  fidelity  to  him,  and 
that  he  made  the  deed  to  her  relying  upon 
that  confidence.    Upon  these  allegations,  this 
court  said,   upon  a  former  appeal   (75   Cal. 
529,  17  Pac.  691):    'The  relation  of  the  par- 
ties, therefore,  was  confidential  in  fact  as 
well  as  in  law.     The  plaintiff  was  Induced 
to  make  the  deed  by  the  confidence  which 
he  had  in  his  wife,  and  the  belief  thereby 
engendered    that    she    would    perform     h<?r 
promise.     But  for'  that,  he  would  not  bare 
made  it.     The  betrayal  of  such  contldenoe  is 
constructively  fraudulent,  and  gives  rise  to 
a  constructive  fraud.'  "    Again,  the  court  say 
(90  Cal.  333,  334,  27  Pac.  189)  that  the  bns- 
band  "was  Induced  to  make,  and  did  make, 
a  deed  absolute  in  form  of  said  land  to  the 
defendant,  instead  of  making  said  will,  with 
this   distinct  understanding  l>etween    tbem. 
that,  If  he  should  return  from  Arizona,   the 
defendant  would  convey  back  to  him  the  said 
land."    There,  then,  were  facts  which  wonid 
warrant  a  court  in  stretching  to  Its  utmost 
tension  the  doctrine  that  an  absolute  convey- 
ance from  the  husband  to  the  wife  may  be 
invalidated  on  account  of  the  breach  of  the 
wife  of  a  parol  promise  upon  which  the  bus- 
band,  owing  to  the'  legal  and  actual  confi- 
dence which  he  reposed  in  her,  had  the  right 
to  rely.     However,  Warnock  v.  Harlow,  96 
Cal.  208,  31  Pac.  166,  was  a  supplement  to 
Brlson  v.  Brison.     That  action  presented  a 
contest  between  Harlow,  a  grantee  of    the 
wife,  Mrs.  Brlson,  and  Catlin,  grantee  of  th<p 
husband,  Mr.   Brison;    and  the  court  -there 
held  that  "the  deed  made  in  1881  by  W.   \v. 
Brison  to  his  wife  undoubtedly  vested  In  her 
the  legal  title  to  the  land";    that  the   iw%f- 
ment  In  Brison  v.  Brlson  did  not  affect   Har- 
low, because  he  had  received  his  deed  lj«:-f  ore 
the  commencement  of  the  action;    that    "as- 


Digitized  by 


Google 


Cal.) 


OARPY  V.  DOWDELL. 


695 


Burning  that  Mrs.  Brlson  was  a  trustee  for 
the  benefit  of  her  husband,  that  trust  not  ap- 
pearing upon  the  deed  which  conveyed  to  her 
the  legal  title,  It  does  not  follow  that  her 
grantee  did  not  take  the  property  discharged 
of  the  trust";  and  ihat  "if  the  deeds  of  the 
respective  parties  were  put  In  evidence,  with- 
out anything  more,  appellant's  [Harlow's] 
title  must  have  prevailed,  and  hence  the  bur- 
den was  upon  respondent  ICatlln]  to  allege 
and  prove  some  fact  that  would  qualify  or 
Invalidate  appellant's  title."  Of  course,  If 
the  deed  from  Brlson  to  bis  wife  had  been 
prima  facie  void  on  account  of  presumed 
undue  Influence  based  on  the  marriage  rela- 
tion, there  would  have  been  no  need  of  proof 
of  "some  fact"  to  invalidate  It. 

But  the  facts  In  the  Brlson  Case  were  very 
different  from  those  in  the  case  at  bar.  We 
may  waive  consideration  of  the  fact  that 
while  appellant  avers,  generally,  that  be  had 
confidence  in  bis  wife,  he  shows  specifically 
that  he  had  not.  There  is  no  pretense  here 
that  the  deed  was  made,  as  In  the  Brlson 
Case,  upon  the  promise  of  the  wife  to  reeon- 
vey  to  the  husband.  On  the  contrary.  It  Is 
shown  that  the  conveyance  was  to  be  "for 
the  period  of  the  whole  future."  After  the 
conveyance  she  continued  to  bold  the  land 
for  several  years,  with  the  knowledge  of  the 
husband;  and  there  was  no  condition  subse- 
quent. The  alleged  promise  of  the  respond- 
ent "not  to  molest  or  interfere"  with  him  "in 
or  about  the  business  or  living"  of  apitellant 
was,  in  the  first  place,  of  no  legal  conse- 
quence, as  a  mere  general  promise  of  a  wife; 
and.  In  the  second  place.  It  was  clearly  inci- 
dental to  a  separation,  and  might,  perhaps, 
have  some  legal  value  as  a  part  of  a  con- 
tract for  separation.  But  there  was  no  sep- 
aration until  shortly  before  the  commence- 
ment of  this  action:  and  if  appellant  did  not 
choose  to  live  separately,  as  he  had  a  right 
to  do  under  the  articles  of  separation,  he 
cannot  complain  that  the  respondent  failed 
to  fulfill  a  promise  which  he  gave  her  no  op- 
portunity to  comply  with.  Viewed  In  the 
light  of  the  other  facts  shown  by  the  com- 
plaint, no  importance  attaches  to  the  general 
averment  that  respondent  made  certain 
promises  without  the  Intention  of  fulfilling 
them.  This  averment  refers  exclusively  to 
her  alleged  promises  not  to  molest  appellant, 
and  to  let  him  live  in  peace  and  quiet;  but, 
as  before  stated,  these  promises.  If  they  can 
be  regarded  at  all,  are  to  be  considered  as 
Incidental  and  referable  to  a  condition  of  sep- 
aration. There  is  no  averment  that  she  had 
no  intention  to  perform  the  agreement  of  sep- 
aration, or  that  she  promised  to  live  peace- 
ably with  appellant  in  the  usual  affectionate 
relation  of  husband  and  wife;  and  as,  by  the 
consent  and  act  of  appellant  himself,  the  sep- 
aration did  not  take  place,  the  averment  that 
she  never  had  an  Intention  of  doing  some- 
thing which  he  gave  her  no  opportunity  to 
do  must  be  taken  as  a  mere  meaningless  as- 
sertion of  no  legal  value.    We  think  that  the 


demurrer  was  properly  sustained;  for,  upon 
the  averments  of  the  complaint,  we  see  no 
reason  why  the  appellant  should  be  allowed 
to  repudiate,  years  after  its  execution,  his 
own  solemn  deed.    The  Judgment  is  athrmed. 

We  concur:    UENSHAW,  J.;  TEMPLE,  J. 


016  Cal.  6T7) 
CARPT  T.  DOWDELL  et  al.    (S.  F.  348.) 
(Supreme  Court  of  California.    Jan.  26,  1897.) 
Banks— Al'tbobitt  of  Casbibr  from-  Coohsb  op 
Dealing— CuATTEt,  Moutoace— Es- 
toppel—Pleading. 

1.  The  cashier  of  a  bank,  who  for  a  number 
of  years,  with  the  knowledge  of  the  directors, 
has  beeu  accustomed  to  act  for  the  bauk  iu 
sales  of  property  on  which  it  held  mortgages, 
under  contracts  approved  by  him,  may  bind  the 
bank  in  a  similar  trausaction  without  formal 
authority  from  the  directors. 

2.  A  bauk,  which  has  given  its  consent  to  a 
contract  for  the  sale  of  personalty  on  which  it 
held  a  mortgage,  is  -istopped  to  deny  the  valid- 
ity of  such  contract  after  it  has  been  entered 
into,  and  a  portion  of  the  property  delivered  for 
shipment  thereunder. 

3.  An  estoppel  by  matters  in  pais  is  sufficient- 
ly pleaded  by  pleading  the  facts  constituting  it. 

Department  2.  Appeal  from  superior  court, 
Napa  county;   E.  D.  Ham,  Judge. 

Action  by  Charles  Carpy  against  James 
Dowdell  and  others  to  foreclose  two  chattel 
mortgages.  Judgment  for  plaintiff,  and  de- 
fendants appeal  from  an  order  denying  a 
motion  for  a  new  trial.    Reversed. 

Rodgers  &  Faterson  and  F.  E.  Johnson,  for 
appellants.    Daniel  Titus,  for  respondent. 

McFARLAND,  J.  Judgment  went  for 
plaintiff  in  the  court  l)elow,  and  defendants 
appeal  from  an  order  denying  their  motion 
for  a  new  trial.  The  action  Is  to  foreclose 
two  certain  chattel  mortgages  executed  by 
the  appellants,  Dowdell  &  Son,  to  the  Bank 
of  St.  Helena,  upon  certain  wine,  to  secure 
two'  promissory  notes  given  by  said  appel- 
lants to  said  bank,  which  were  assigned  to 
respondent  Immediately  before  the  commence- 
ment of  this  action.  The  notes  were  over- 
due when  assigned  to  respondent,  and  he 
then  knew  the  facts  upon  which  the  defense 
in  this  case  rests;  and  it  Is  not  seriously  con- 
tended that  he  does  not  stand  in  the  shoes 
of  the  bank.  If  the  bank  could  not  have 
maintained  this  action,  then  It  cannot  be 
maintained  by  respondent.  The  wine  was 
stored  in  cellars  In  the  town  of  St  Hel- 
ena, in  Napa  county.  On  April  3,  1895,  ap- 
pellants bad  negotiations  at  St.  Helena  with 
George  F.  Chevalier,  a  wine  merchant  of 
San  Francisco  (doing  business  under  the 
name  of  F.  Chevalier  &  Co.),  for  the  sale  to 
him  of  a  large  part  of  said  wine.  He  knew 
that  the  wine  was  mortgaged  to  the  bank, 
and  during  the  day  had  a  conversation  at 
the  bank,  with  its  cashier,  about  the  con- 
templated purchase.  About  7  or  8  o'clock  in 
the  evening,  in  pursuance  of  a  previous  ap- 
pointment, the  Dowdells,  Chevalier,  and  the 
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Bald  cashier  met  at  the  said  bank  for  the 
purpose  of  completing  the  said  purchase  of 
the  wine  by  Chevalier.  The  cashier  was  re- 
quested to  draw  up  a  written  contract,  which 
he  did,  and  It  was  duly  signed  and  executed 
by  the  Dowdells  and  Chevalier.  By  this  In- 
strument the  former  sold  to  the  latter,  and 
the  latter  purchased,  368,000  gallons  of  the 
wine,  at  11  cents  per  gallon.  Delivery  of 
the  wlue  was  to  commence  Immediately,  and 
to  be  continued  at  the  rate  of  not  less  than 
50,000  gallons  per  month.  Five  thousand 
dollars  was  to  be  paid  on  May  1st,'  and  there- 
after there  were  to  be  monthly  payments  for 
all  wine  delivered.  When  the  cashier  bad 
nearly  completed  the  writing  of  the  Instru- 
ment, he  said:  "I  neglected  the  most  Im- 
portant part,  as  far  as  I  am  concerned. 
This  Is  where  I  get  In;  as  the  payments 
shall  be  made  to  the  Bank  of  St  Helena." 
Thereupon  he  Inserted  the  following  clause: 
"All  payments  on  said  wine  to  be  made  to 
the  Bank  of  St.  Helena  for  our  account,  the 
cashier  of  said  bank  to  receipt  for  the  same." 
The  preponderance  of  the  evidence  shows 
that  Chevalier  offered  to  make  to  the  bank, 
at  that  time,  the  first  payment  provided  by 
the  contract,  and  that  the  cashier  said  It 
was  not  necessary;  and  It  fully  appears  that 
Chevalier  was  perfectly  able  'financially  to 
make  all  the  payments  provided  by  the  con- 
tract, and  was  so  understood  to  be  by  the 
cashier,  who  so  testified.  Chevalier  &  Co. 
have  always  been  willing,  ready,  and  able 
to  take  the  wine,  and  pay  for  it  according  to 
the  contract.  Immediately  after  the  execu- 
tion of  the  contract,  Dowdell  &  Son  com- 
menced to  deliver  the  wine  to  Chevalier  & 
Co.,  and  on  April  13th  "had  delivered  on  the 
cars  at  the  station  for  shipment  six  car  loads 
thereof,  which  said  purchaser  was  about 
to  remove  from  said  county  of  Napa  under 
and  by  virtue  of  said  agreement  of  sale." 
But  on  April  nth  the  bank  had  assigned 
the  notes  and  mortgages  to  the  respondent, 
Carpy,  who,  on  the  13th,  commenced  this 
action,  and  by  means  of  a  receiver  and  an 
Injunction  stopped  the  removal  of  said  cars 
and  the  delivery  of  any  more  of  the  wine  by 
appellants  to  said  Chevalier  &  Co. 

Appellants  contend  that  under  the  circum- 
stances above  stated  the  bank  could  not  le- 
gally, by  a  suit  to  foreclose,  prevent  the  de- 
livery of  the  wine  to  Chevalier  &  Co.  pursu- 
ant to  said  contract  which  it  had  consented 
to  and  induced  the  parties  to  make.  The 
contention  of  respondent  Is,  briefly:  First, 
that  what  the  cashier  did  does  not  bind  the 
bank;  and,  second,  that  what  be  did  was  of 
no  legal  consequence  whatever,  even  If  his 
acts  in  the  premises  be  considered  as  the 
acts  of  the  bank.  As  to  the  first  of  said  po- 
sitions, we  think  that  It  Is  clearly  untenable. 
It  is  In  proof  without  contradiction  that,  to 
the  knowledge  and  with  the  consent  and 
tacit  approval  of  the  directors  of  the  bank, 
this  same  cashier  had  for  many  years  been 
having  with  others  and  with  appellants  the 


same  kind  of  transactions  as  the  one  here 
under  consideration;   that  is,  the  bank  had 
been  in  the  habit  of  taking  mcntgages  from 
various  persons  on  wine,  and   the   cashier, 
with  the  knowledge  and  consent  of  the  di- 
rectors   as    aforesaid,    had    permitted    wine 
thus  mortgaged  to  be  sold  to  third  parties 
under  contracts  similar  to  the  one  here  in- 
volved.    This  was  proven  at  the  trial  by  the 
president  of  the  bank  and  four  of  Its  other 
directors,   by   the   said  cashier   himself,   by 
several  witnesses  who  had  similar  transac- 
tions with  the  bank,  and  by  the  appellant 
Arthur  B.   C.   Dowdell,   who,  prior  to   tliis 
contract,    had   several  similar  transactions 
with  said  cashier.    We  have  said  that  this 
was  proven  without  contradiction,  by  which 
we  mean  that  the  facts  above  stated  were  so 
proven,  although  some  of  the  witnesses  tes- 
tified that  there  had  not  been  any  resolution 
upon  the  subject  passed  by  the  board  <^  di- 
rectors  in   corporate  body  assembled,    and 
that  they  did  not  understand  that  the  cash- 
ier had  been  given  any  power  to  release  a 
mortgage.     Under  these  circumstances  it  is 
not  necessary  to  determine  what  powers  the 
cashier  had  merely  by  virtue  of  his  position 
as  cashier;   for  when  a  corporation,    by  a 
long  coiu^e  of  acquiescence,  holds  out  an 
officer  or  agent  as  having  authority  to  do 
certain  things,  it  cannot,  after  he  has  acted, 
repudiate  his  acts.     This  principle  is  decid- 
ed by  many  authorities,  but  it  is  sufficient 
here  to  cite  Morse,  Banks  (3d  Ed.)  S  171g. 
and  cases  there  cited;   Martin  v.  Webb,  110 
U.  S.  7,  3  Sup.  Ct.  428;  Merchants'  Nat.  Bank 
of  Boston  V.  State  Nat.  Bank,  10  Wall.  6W; 
Bank  v.  McCarthy,  7  Mo.  App.  318;    Carey 
V.  Petroleum  Co.,  33  Oal.  604.     In  Morse  on 
Banks  &  Banking,  supra,  it  is  said, — and  the 
cases  cited  fully  warrant  the  text, — as  fol- 
lows:   "Evidence  of  powers  habitually  ex- 
ercised by  a  cashier  with  the  knowledge  and 
acquiescence  of  the  bank  defines  his  powers 
as  to  the  public,  If  they  are  such  as  the  di- 
rectors have  authority  to  confer  on  him.     A 
bank  for  several  years  permitted  Its  cashier 
to  cancel  trust  deeds  given  to  secure  money 
loaned,  and  was  thereby  estopped  to  deny 
his  power  to  canceL"     It  is  also  there  de- 
clared that,  where  the  conduct  of  a  cashier 
has  been  open  and  long  continued,  "it  must 
have  come  to  the  knowledge  of  any  ordinari- 
ly vigilant  directory";    citing  Bank   v.   Mc- 
Carthy, supra,  which  fully  sustains  the  text. 
Martin  v.  Webb,  supra,  is  a  case  In  which 
the  principle  under  discussion  was  directly 
Involved    and   clearly    stated.      Mr.    Justicv 
Harlan,    in   delivering    the   opinion    of    tbt* 
court,  said,  among  other  things,  as  follows: 
"While  these  propositions  are  recognized  in 
the  adjudged  cases  as  sound,  it  is  clear  that 
a  banking  corporation  may  be  representwl 
by   Its   cashier— at  least  where   Its    charter 
does  not  otherwise  provide— In  transactions 
outside  of  his  ordinary  duties,  without   his 
authority  to  do  so  being  In  writing,  or  ap- 
pearing upon  the  record  of  the  proceoaiiigs 
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of  the  directors.  His  authority  may  be  by 
parol,  and  collected  from  circumstances.  It 
may  be  inferred  from  the  general  manner 
In  which,  for  a  period  sufficiently  long  to  es- 
tablish a  settled  course  of  business,  he  has 
been  allowed  without  interference  to  conduct 
the  affairs  of  the  bank.  It  may  be  implied 
from  the  conduct  or  acquiescence  of  the  cor- 
poration, as  represented  by  the  board  of  di- 
rectory. When,  diirlng  a  series  of  years,  or 
in  numerous  business  transactions,  he  has 
been  permitted,  without  objection,  in  his 
official  capacity,  to  pursue  a  particular  course 
of  conduct.  It  may  be  presumed,  as  between 
the  bank  and  those  who  in  good  faith  deal 
with  It  upon  the  basis  of  his  authority  to 
represent  the  corporation,  that  he  has  acted 
In  conformity  with  instructions  received  from 
those  who  hare  the  right  to  control  its  op- 
erations. Directors  cannot,  in  Justice  to 
those  who  deal  with  the  bank,  shut  their 
eyes  to  what  is  going  on  around  them.  It 
is  their  duty  to  use  onlinary  diligence  in  as- 
certaining the  condition  of  Its  business,  and 
to  exercise  reasonable  control  and  supervi- 
sion of  Us  officers.  They  have  something 
more  to  do  than,  from  time  to  time,  elect  the 
officers  of  the  bank,  and  to  make  declara- 
tions of  dividends.  That  which  they  ought 
by  proper  diligence  to  have  known  as  to  the 
general  course  of  business  In  the  bank  they 
may  be  presumed  to  have  known  In  any  con- 
test between  the  corporation  and  those  who 
are  Justified  by  the  circumstances  in  dealing 
with  Its  officers  upon  the  basis  of  that  course 
of  business."  It  Is  clear,  therefore,  that  the 
acts  of  the  cashier  in  the  premises  were  the 
acts  of  the  bank. 

But  It  Is  contended  by  respondent,  substan- 
tially, that  the  conduct  of  the  cashier,  even 
if  considered  as  binding  the  bank,  amounted 
In  law  to  absolutely  nothing;  that,  notwith- 
standing this  conduct,  the  bank,  although 
having  consented  to  and  encouraged  the  sale, 
and  being  In  effect  a  party  to  it,  could  Inter- 
fere with  and  put  an  end  to  It  at  any  time, 
and  without  any  reason,  and  merely  at  Its 
own  whim.  This  would  be  violative  of  the 
principles  of  fair  dealing,  and  unwarranted. 
we  think,  by  the  law.  We  do  not  think  It 
necessary  to  determine  here  that  the  consent 
of  a  mortgagee  of  chattels  to  the  sale  of  the 
mortgaged  property  and  Its  removal  from 
the  county  amounts  to  an  absolute  release 
of  the  entire  mortgage,  and  as  against  all 
parties  who  may  choose  afterwards  to  deal 
with  it,— although  there  are  many  authori- 
ties to  that  effecti  some  of  which  have  here- 
inbefore been  noted.  We  think,  however, 
that  upon  sound  principles  the  bank  was  es- 
topped, at  least,  from  interfering  with  the 
sale  by  appellants  to  Chevalier  while  Its 
terms  were  being  complied  with,  and  from 
the  attempt  to  disregard  and  practically  an- 
nul such  sale  by  thi  proceedings  In  foreclo- 
sure. There  is  no  pretense  that  anything 
•whatever  took  place  after  the  sale  and  be- 
fore the  bringing  of  the  action  to  foreclose 


that  changed  the  position  of  any  of  the  par- 
ties, or  in  any  manner  whatever  aJCected  In- 
juriously the  rights  of  the  bank.  It  Is  ad- 
mitted that  Chevalier  was  perfectly  able  to 
comply  with  the  terms  of  the  sale,  and  was 
willing  and  ready  to  do  so.  It  is  apparent 
that  the  money  to  be  paid  by  him  for  the 
amount  of  wine  purchased  would  have  been 
more  than  sufficient  to  satisfy  the  demands 
of  the  bank  against  appellants.  A  large  part 
of  the  wine  had  been  delivered,  and  there  is 
no  Justifiable  reason  apparent  why  the  bank 
should  have  then  sought  to  repudiate  Its  acts 
by  which  it  consented  to  and  induced  the 
sale.  Of  course.  Chevalier  would  not  have 
purchased  without  the  consent  of  the  bank, 
and  the  appellants  could  have,  made  no  ef- 
fectual effort  to  sell  without  such  consent. 
That  consent  is  clearly  established,  for  not 
only  does  it  appear  from  the  circumstances 
under  which  the  sale  was  made,  but  the  cash- 
ier testified:  "I  was  satisfied  with  the  re- 
sponsibility of  Chevalier  &  Co.,  of  course,  or 
I  would  not  have  consented  to  the  sale;  and 
if  the  notes  and  mortgages  had  not  been  as- 
signed, we  would  not  have  objected  to  Chev- 
alier &  Go.  taking  the  wine  so  long  as  they 
continued  to  make  ptiyments  to  the  bank  as 
required  by  the  contract"  The  bank  hav- 
ing thus  consented  to  the  sale,  and  shaped 
the  same  to  suit  itself,  and  induced  the  par- 
ties to  enter  Into  the  transaction,  and  encour- 
aged the  appellants  to  make  a~  contract  by 
which  they  Incurred  great  pecuniary  respon- 
sibilities, and  to  forego  other  attempts  to  dis- 
pose of  the  wine,  and  to  go  to  the  expense  of 
delivering  a  large  part  of  it,— upon  what 
principle  of  fair  dealing  or  legal  right  can  It 
now,  without  any  apparent  reason  or  worthy 
motive,  abandon  the  parties  in  the  positions 
In  which  It  induced  them  to  take?  We  think 
that  the  bank  Is  clearly  estopped  to  deny 
the  validity  of  the  sale  and  to  defeat  It  by 
means  of  the  action  to  foreclose.  The  prin- 
ciple of  equitable  estoppel  Is  aptly  and  con- 
cisely stated  by  the  supreme  court  of  the 
United  States  In  the  opinion  of  Mr.  Justice 
Clifford  in  &waln  v.  Seamens,  9  Wall.  254, 
In  language  that  has  since  been  frequently 
quoted  and  approved,  as  follows:  "Where  a 
person  tacitly  encourages  an  act  to  be  done, 
he  cannot  afterwards  exercise  his  legal  right 
In  opposition  to  such  consent.  If  his  conduct 
or  acts  of  encouragement  induced  the  party 
to  change  his  position,  so  that  he  will  be  pe- 
cuniarily prejudiced  by  the  assertion  of  such 
adversary  claim."  And  the  case  at  bar  Is 
not  only  within  that  principle,  but  is' a  much 
stronger  case  than  one  where  a  party  only 
"tacitly  encourages"  an  act  to  be  done.  In 
Dlckerson  v.  ColgroVe,  100  tJ.  S.  580,  the 
United  States  supreme  court  states  the  prin- 
ciple as  follows:  "The  vital  principle  Is  that 
he  who,  by  his  language  or  conduct,  leads 
another  to  do  what  he  would  not  otherwise 
have  done,  shall  not  subject  such  person  to 
loss  or  injury  by  disappointing  the  expecta- 
tions upon  which  he  acted.     Such  a  change 
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of  position  Is  sternly  forbidden.  It  Involves 
fraud  and  falsehood,  and  the  law  abhors 
both."  And  In  the  opinion  In  that  ease 
many  cases  are  cited  and  approved,  in  some 
of  which  the  principle  was  applied  to  the 
extent  of  destroying  a  chattel  mortgage. 
See,  also,  Van  Syckel  v.  O'Hearn,  50  N.  J.  Eq. 
175,  24  AO.  1024;  Daniels  v.  Tearney,  102  U. 
S.  420;  Faxton  v.  Faxon,  28  Mich.  150,  an! 
cases  there  cited.  In  California  the  princi- 
ple has  been  frequently  so  declared  as  to 
•  embrace  the  caSe  at  bar.  Scott  v.  Jackson, 
80  Gal.  2G2,  26  Pac.  808;  Dolbeer  v.  Living- 
ston, 100  Cal.  621,  35  Pac.  328;  Hostler  v. 
Hays,  3  Cal.  303;  Mitchell  v.  Reed,  9  Cal. 
204. 

It  Is  contended  that  there  was  no  consid- 
eration for  the  said  acts  of  the  bank;  but, 
In  the  first  place,  there  was  a  consideration, 
for  the  bank  was  to  receive  all  the  money 
due  it  from  appellants  Instead  of  relying  on 
a  forced  sale  of  the  wine;  and.  In  the  sec- 
ond place,  the  principle  of  equitable  estoppel 
does  not  rest  upon  a  consideration  moving  to 
the  party  estopped.  Van  Syckel  v.  O'Hearn, 
50  N.  J.  Eq.  175,  24  Atl.  1024,  and  cases 
there  cited.  Our  conclusion  Is  that  the  bank 
and  its  assignee  were,  under  the  facts  above 
stated,  estopped  from  maintaining  this  ac- 
tion. 

Respondent  makes  some  contention,  In  a 
part  of  his  brief  which  seems  to  be  supple- 
mentary, that  estoppel  cannot  be  relied  on  by 
appellants,  because  It  was  not  pleaded  In  the 
answer.  There  Is  some  conflict  of  authori- 
ties as  to  whether  th*?  rule  requiring  estop- 
pels to  be  pleaded  is  not  confined  to  tech- 
nical estoppels  by  deed  or  record.  Hostler 
v.  Hays,  3  Cal.  308;  Caldwell  v.  Auger,  77 
Am.  Dec.  515,  and  notes;  Clarke  v.  Huber, 
25  Cal.  594;  Davis  v.  Davis,  26  Cal.  823. 
But,  assuming  that  the  rule  applies  to  equita- 
ble estoppels  In  pais.  It  Is  sufficient  If  "the 
matter"— the  facts— upon  which  the  estoppel 
rests  be  pleaded  so  that  the  opposite  party 
may  know  Its  nature.  The  reason  of  the 
rule  is  given  by  the  court  In  Davis  v.  Davis, 
supra,  where  It  Is  said  that  "It  is  but  just, 
and  Is  In  accordance  with  the  rules  of  plead- 
ing In  equity  cases,  that  the  party  relying 
upon  an  equitable  estoppel  in  pals  should  In- 
form the  adverse  party  of  the  nature  of  the 
cause  of  action  or  defense  which  he  will  be 
obliged  to  meet."  This  was  done  In  the  an- 
swer In  the  case  at  bar,  In  which  the  facts 
above  stated  are  fully  set  forth.  Moreover, 
there  was  no  objection  at  the  trial  to  evi- 
dence of  the  facts  on  the  score  of  defective 
pleading;  and  the  rule  Is  well  established 
that  such  a  course  Is  a  waiver  of  a  defect  In 
pleading. 

We  have  followed  the  course  of  the  argu- 
ments of  counsel  who  have  discussed  the  real 
and  ultimate  merits  of  the  case  without  par- 
ticular references  to  the  form  in  which  the 
questions  involved  arise.  With  respect  to 
the  findings,  It  Is  sufficient  to  say  that  the 
following  part  of  finding  7  Is  not  supported 


by  the  evidence,  viz.:  "Said  agreement 
♦  •  •  was  not  approved  by  said  corpora- 
tion, and  said  corporation  did  not  agree  to 
Its  terms,  and  did  not  consent  that  the  de- 
fendants might  deliver  said  wine  to  sail 
Chevalier  &  Co.,  or  that  said  wine  might  be 
removed  from  the  county  of  Napa,  nor  was 
the  consent  or  permission  of  said  corporation 
to  the  making  of  said  sale  asked  or  given;'' 
and  that  there  Is  not  sufficient  evidence  to 
support  the  findings  In  finding  3  that  "a  re- 
moval of  said  mortgaged  property  from  the 
county  of  Napa  would  have  resulted  In  dam- 
age and  Injury  to  the  plaintiff,"  and  thai 
plaintiff  "would  have  suffered  Irreparable  in- 
jury therefrom"  had  It  not  been  for  the  ap- 
IKtintment  of  a  receiver.  It  is  unnecessary 
to  discuss  the  other  findings.  There  art» 
quite  a  number  of  exceptions  to  the  rulings 
of  the  court  as  to  the  admissibility  of  the 
evidence;  but,  under  the  views  above  ex- 
pressed, it  Is  not  necessary  to  discuss  said 
exceptions.  It  can  be  sufficiently  gathered 
from  this  opinion  what  evidence  should  have 
been  admitted  or  excluded.  The  order  ai>- 
pealed  from  Is  reversed,  and  a  new  trial  or- 
dered. 

We  concur:    HENSHAW,  J.;  TEMPLE,  J. 


(115  Cal.  C»> 

KAHN  et  al.  v.  MATTHAI.    (S.  P.  490.) 

(Supreme  Court  of  Califoniia.    Jan.  27,  1897.) 

Service  of  Sommons — ScPficieycT  op  Sho'wiso 
IN  JcDOMEST  Roll — Affidavit  for  Pob- 

LICATION— SUFFICIEKOT. 

1.  Since  the  affidavit  of  service  of  summons 
and  the  affidavit  for  publication  and  the  order 
of  publication  are  part  of  the  judgment  roll 
(Code  Civ.  Proc.  %  670,  as  amended  by  St. 
1895,  p.  45),  a  prima  facie  showing  of  juris- 
diction over  defendant,  sufficient  to  sustain  a 
judgment  on  appeal,  is  made  where  the  judg- 
ment roll,  though  it  does  not  contain  the  origi- 
nal summons,  contains  an  affidavit  for  an  order 
of  publication  which  shows  that  a  summoui 
was  -issned,  an  affidavit  of  the  printer  contain- 
ing a  copy  of  the  summons,  an  affidavit  showing: 
that  affiant  had  mailed  a  copy  of  the  summons 
to  defendant,  and  a  decree  containing  a  recital 
that  summons  had  been  regularly  served. 

2.  An  affidavit  for  service  of  Hummons  by 
publication,  stating  thai:  plaintiff's  attorney 
placed  the  summons  and  complaint  in  the  hand'^ 
of  five  different  persons  (naming  them)  for  serv- 
ice, and  that  they  returned  them,  with  the  in- 
formation that  they  could  not  find  defendaDt. 
and  that  she  could  not  be  found  in  the  city  or 
county,  is  insufficient,  without  showing  vrbat 
diligence  was  used  to  procure  service  on  her. 

(Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  connty 
of  San  Francisco;   D.  J.  Murphy,  Judge. 

Action  by  Sophie  Kahn  and  another  against 
Mary  Elizabeth  Matthal  to  foreclose  a  mort- 
gage. Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Reversed. 

J.  Brooks  Palmer,  for  appellant.  Jos. 
Rothschild,  for  respondents. 

SEARLS,  C.  This  Is  an  appeal  fi-om  a 
judgment  of  the  superior  court  In  aixl   for 
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the  city  and  county  ot  San  Francisco,  tore- 
closing  a  mortgage  executed  by  the  defend- 
ant upon  certain  real  estate  in  said  city  and 
county,  to  secure  the  payment  of  a  prom- 
issory note  made  by  defendant  January  17, 
1801,  for  $2,000,  payable  to  the  plaintiff 
Sophie  Kahn,  with  Interest  as  specified,  one 
year  after  date.  Defendant  appeals  from 
the  judgment,  and  brings  the  cause  up  on 
the  judgment  roll,  without  any  bill  of  ex- 
ceptions. The  complaint  was  filed  January 
3,  1894,  and  a  summons  issued,  which  not 
being  personally  served,  on  February  20, 
1804,  an  order  for  publication  of  summons 
was  made,  upon  due  proof  of  publication  of 
which,  and  upon  proof  that  a  copy  of  said 
summons  and  copy  of  the  complaint  had 
been  forwarded  to  defendant  by  United 
States  mall,  prepaid,  etc.,  the  default  of  de- 
fendant for  failure  to  answer  was  entered 
May  27,  1895;  and  thereafter,  and  on  Jan- 
uary 6,  1886;  judgment  was  entered  by  the 
court  in  the  usual  form  for  foreclosure  of 
the  mortgage.  The  original  summons  is  not 
found  iu  the  judgment  roll. 

Two  points  are  urged  in  favor  of  reversal: 
(1)  That  the  judgment  and  clerk's  entry  of 
default  are  void,  for  want  of  return  of  sum- 
mons; (2)  that  the  judgment  Is  void,  be- 
cause not  supported  by  a  sufficient  afl3davit 
for  publication  of  summons. 

Upon  the  first  point  made.  It  may  be  re- 
marlied  that  this  appeal  is  a  direct  attack 
upon  the  judgment  To  say  that  a  judg- 
ment is  void  for  want  of  return  of  the  sum- 
mons must  be  tantamount  to  saying  that 
the  judgment  roll  fails  to  show  that  the 
court  obtained  jurisdiction  of  the  defendant, 
and  hence  that  the  judgment  is  void.  ThO' 
evidence  on  the  subject  of  jurisdiction  of 
the  person  of  the  defendant  in  the  present 
case,  as  disclosed  by  the  roll,  is  as  follows: 
(1)  The  atfidavit  for  publication  of  summons 
shows  that  a  summons  issued.  (2)  The  or- 
der of  publication  shows  the  same  thing.  (3) 
The  affidavit  of  the  printer  showing  publica- 
tion contains  a  copy  of  the  summons.  (4) 
The  affidavit  of  Isadore  Harris  shows  that 
he  mailed  a  copy  of  the  summons  and  copy 
of  the  complaint,  etc.,  to  defendant  at  her 
place  of  residence.  (5)  The  decree  states, 
among  other  things,  "that  the  court  having 
heard  all  the  evidence  and  proofs,  •  •  • 
and  it  appearing  therefrom  to  the  satisfac- 
tion of  the  court— First,  that  Mary  E.  Mat- 
that,  the  above-named  defendant,  has  l>een 
duly  and  regularly  summoned  to  answer  un- 
der the  plaintiffs'  complaint  herein,  and  bad 
made  default  in  that  behalf,  and  that  the 
default  of  the  defendant  •  •  •  has  been 
duly  and  regularly  entered,"  etc.  Do  these 
facts  afford  sufficient  proof  of  service  to 
make  out  a  prima  facie  case,  which  will 
support  the  judgment  upon  a  direct  attack 
until  rebutted?  Under  our  Code  as  it  for- 
merly existed,  the  affidavit  for  publication 
•of  summons  and  the  order  for  such  publica- 
tion formed  no  part  of  the  judgment  roll. 


but  now,  under  section  670  of  the  Code  of 
Civil  Procedure,  as  amended  In  1895  (St.  1895, 
p.  45),  the  affidavit  or  proof  of  service  of  the 
summons,  "and,  in  case  where  the  service 
so  made  be  by  publication,  the  affidavit  for 
publication  of  summons,  and  the  order  di- 
recting the  publication  of  summons,  must 
also  be  Included"  In  the  judgment  roll.  The 
facts  necessary  to  be  stated  therein  are 
equally  evidence  of  the  steps  by  which  jiu-is- 
diction  of  the  person  of  the  defendant  is 
obtained  as  the  original  summons  itself.  It 
is  true,  the  Code  requires  the  summons  to 
be  embodied  in  the  judgment  roll,  but  if 
absent  therefrom,  and  it  appears  that  a 
summons  In  fact  Issued,  with  evidence  of 
Its  contents,  showing  it  to  be  regular  and 
sufficient  in  form,  and  that  It  was  duly 
served,  such  a  prima  facie  case  is  made  as 
to  jurisdiction  of  the  person  of  the  defend- 
ant, even  in  the  absence  of  the  original 
Summons,  as  will  support  the  judgment  upon 
a  direct  attack  by  appeal.  If  there  was  no 
original  summons,  the  fact  could  easlly.be 
made  to  appear  by  a  bill  of  exceptions.  The 
main  difference  between  collateral  and  di- 
rect attacks  upon  judgment  and  its  recitals 
is  that  upon  collateral  attack  the  record 
alone  can  be  inspected,  and  it  Is  conclusively 
presumed  to  be  correct,  while  on  direct  at- 
tack the  true  facts  may  be  shown  in  con- 
tradiction of  the  record,  and  thus  the  judg- 
ment itself  on  appeal  may  be  reversed  or 
modified.  But  the  judgment  and  its  re- 
citals will  be  presumed  to  be  correct  upon 
appeal,  unless  the  contrary  is  made  to  ap- 
pear. Lyons  v.  Roach,  84  Cal.  27,  23  Pac. 
102C;  Sichler  v.  Look,  93  Cal.  606,  29  Pac. 
220;  Norton  v.  Railroad  Co.,  97  Cal.  306.  30 
Pac.  585,  and  32  Pac.  452;  Lick  v.  Stock- 
dale,  18  Cal.  219. 

As  to  the  point  of  the  insufficiency  of  the 
affidavit  for  publication  of  summons,  we  are 
of  opinion  the  contention  of  appellant  must 
be  upheld.  The  affidavit  Is  full  and  ex- 
plicit as  to  the  cause  of  action,  its  nature,  the 
parties,  etc.,  but  is  fatally  defective  in  fall- 
ing to  show  with  accuracy  the  efforts  made 
to  serve  defendant  with  summons.  It  states. 
In  substance,  that  plalntlfTs  attorney  placed 
the  summons  and  complaint  in  the  hands  of 
five  different  persons  (naming  them)  for  serv- 
ice, and  that  they  returned  them  with  the 
information  that  they  could  not  find  defend- 
ant or  see  her,  and  that  she  cannot  be  found 
in  the  city  and  county.  This  statement  is 
but  hearsay,  and  may  be  wholly  untrue,  in 
fact,  without  any  Impeachment  of  the  truth- 
fulness of  the  affiant.  Where  service  of 
process  upon  a  defendant  within  the  county 
is  attempted  to  be  made  by  a  person  other 
than  the  sheriff,  his  affidavit  should,  as  a 
rule,  be  required,  showing  the  nature  of  the 
effort  made  to  serve  the  party,  and,  where 
practicable,  the  reasons  why  such  service 
cannot  be  had.  The  affidavit  then  proceeds 
to  state  that  the  affiant  believes  and  is  cer- 
tain the  defendant  Is  in  the  city  and  county 
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of  San  Francisco,  and  that,  to  the  best  of 
affiant's  knowledge,  defendant  resides  at  912 
Seventeenth  street,  and  that  said  defendant 
has  evaded  the  service  of  summons;  that 
affiant  and  her  attorney  have  both  spoken  to 
the  "two  daughters  of  the  defendant,  re- 
questing them  to  allow  the  said  defendant  to 
be  served  with  the  said  copy  of  summons 
And  complaint;  and  that  said  daughters, 
and  each  of  them,  both  being  of  legal  age, 
refuse  to  allow  the  defendant  herein  to  be 
served  with  said  papers,  and  are  using  every 
endeavor  in  their  power  to  prevent  said  serv- 
ice." From  this  rather  singular  statement 
It  cannot  be  determined  that  any  duty  de- 
volves upon  the  daughters  of  defendant  to 
permit  or  to  aid  in  the  service  of  process  up- 
on defendant,  or  in  what  manner  they  have 
thwarted  such  service,  or  that  they  are  col- 
luding with  the  defendant  to  evade  the  serv- 
ice of  summons.  We  are  of  opinion  the  affi- 
davit was  insufficient  to  uphold  the  order  of 
publication  of  summons,  and  hence  that  the 
court  below  failed  to  obtain  Jurisdiction  of 
the  person  of  the  defendant.  The  Judgment 
should  therefore  be  reversed,  and  the  cause 
remanded. 

We  concur:    HAYNES,  C;  BRITT,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  is  revers- 
ed, and  the  cause  remanded. 


(lis  Cal.  636) 

In  re  PAINTER'S  ESTATE.    (S.  F.  326.) 
(Supreme  Court  of  California.    Jan.  25,  1897.) 

FUOBATB  COUKTS  — HEARtSO   OP   APPLICATION    FOB 

Paktiai,  DisTuiBi-Tios— Puocedukb. 

On  a  hearing  by  the  probate  court  of  an 
application  by  the  widow  of  a  testator  for  a 
partial  distribution  of  his  estate,  where  the 
right  of  the  applicant  to  one-half  the  estate,  as 
community  property,  and  also  to  take  under  the 
will,  is  claimet^  and  contested,  the  court  should 
act  only,  on  a  full  showing  as  to  all  matters 
pertinent,  and  ihould  determine  the  extent  of 
the  applicant's  interest  in  the  estate,  or  direct 
suit  to  be  brought  for  that  purpose,  as  author- 
ized by  Code  Civ.  Proc.  §  1664. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  V.  Cof- 
fey, Judge. 

Application  by  the  widow  of  J.  B.  Painter, 
deceased,  for  a  partial  distribution  of  his  es- 
tate, which  was  contested  by  J.  Milton  Pain- 
ter and  Theodore  P.  Painter.  The  petition 
was  denied,  and  the  petitioner  appeals.  Re- 
versed. 

R.  S.  Gray,  for  petitioner.  Edward  J.  Prin- 
gle,  for  respondents. 

TEMPLE,  J.  This  Is  an  application  for  a 
partial  distribution,  made  by  the  widow  and 
children  of  deceased.  J.  B.  Painter  died  tes- 
tate, having  by  his  will  made  many  bequests 
and  devises.    Among  other  things  he  gave  to 


his  brothers,  J.  Milton  Painter  and  Theodore 
P.  Painter,  his  interest  in  the  partnership  of 
Painter  &  Co.,  of  which  firm  he  had  been  a 
member,  and  alsoj^evised  to  them  a  certain 
building,  in  which  the  business  of  the  firm 
had  been  conducted.  There  were  several  mi- 
nor children,  one  of  whom  was  born  after 
the  execution  of  the  will.  The  widow  and 
the  children  then  in  being  received  bequests 
and  devises  by  the  will,  as  did  also  several 
other  persons.  The  widow  claims  that  all 
the  property  of  the  estate  is  community 
property,  and  that  she  is  entitled  to  one-half 
thereof  as  surviving  wife,  an  J  also  to  the  be- 
quests made  to  her  in  the  will.  Naturally, 
J.  M.  Painter  and  Theodore  P.  Painter  deny 
that  the  widow  is  entitled  to  one-half  the 
property,  and  claim  that  she  cannot  take  un- 
der the  will  and  still  claim  her  rights  as  sur- 
vivor because  the  testator  evidently  attempt- 
ed, by  his  will,  to  dispose  of  his  entire  estate. 
The  widow  states  in  ber  petition  that,  to 
properly  express  her  interest  in  the  estate. 
It  must  be  divided  into  501  parts;  that  she 
is  entitled  to  252  parts  of  It  for  her  interest 
In  the  community  property,  114  parts  as  dev- 
isee under  the  will,  and  to  19  parts  as  as- 
signee of  Arthur  Painter,  a  devisee  under  the 
will,— making  385- of  said  504  parts  constitut- 
ing the  estate.  ^  J,  Milton  Painter  and  Theo- 
dore P.  Painter  oppose  the  application.  They 
were  brothers  of  the  testator,  and  to  them 
is  given.  In  terms,  in  the  will,  the  Interest  of 
the  testator  In  the  partnership  property,  and 
also  a  specific  piece  of  real  estate.  They  are. 
therefore.  Interested  in  the  question  raised 
by  the  application.  They  set  up,  in  sal>- 
stance,  first,  that  the  right  of  the  widow  to 
one-half  the  property  as  community  proi>er- 
ty  is  not  beyond  question,  and  that  an  action 
had  been  brought,  and  was  then  pending,  to 
determine  the  claim  of  the  widow  to  take 
both  under  the  will  and  one-half  of  the  com- 
munity property  as  survivor;  and,  second, 
that  an  action  is  also  pending  between  tbe 
surviving  partners  of  the  firm  of  Painter  & 
Co.  and  the  estate  to  settle  the  accounts  of 
the  co-partnership,  and  to  close  ap  its  busi- 
ness. In  that  suit  the  surviving  partners 
contend  that  the  deceased  was  indebted  to 
the  co-partnership  in  a  large  sum.  At  tbe 
hearing  the  petitioner  offered  no  evidence 
whatever,  but  counsel  agreed  that  tbe  par- 
ties who  appeared  In  opposition  might  first 
offer  evidence  showing  the  pendency  of  tbe 
legal  proceedings  alluded  to  in  their  writteii 
opposition,  and  submit  to  the  court  tbe  suffi- 
ciency of  such  evidence  to  cause  a  denial  of 
the  petition  and  application  for  partial  dis- 
tribution. Thereupon  counsel  put  in  evidenice 
the  transcript  of  an  api)eal  to  this  court 
in  the  case  of  J.  Milton  Painter  against  Theo- 
dore P.  Painter,  R.  B.  Dallam,  and  oth- 
ers, and  it  was  admitted  that  the  case  is  sta. 
pending.  It  was  also  stipulated  that  thr 
suit  brought  to  settle  the  accounts  of  the 
partnership  was  then  pending.  Tbereupu* 
the  court  denied  the  application. 
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The  application  was  made  under  section 
1663,  Code  Civ.  Proc,  which  permits  the  ap- 
plication to  be  made  at  any  time  after  the 
lapse  of  one  year  from  the  Issuance  of  letters 
of  administration.     It  is  provided  that  no- 
tice shall  be  given  by  posting,  which  may  be 
but  for  one  or  two  days,  and  that  the  distri- 
bution shall  be  made  If  at  the  bearing  it  ap- 
pears that  the  estate  was  but  little  Indebted, 
and  that  the  share  of  the  party  applying  may 
be  allowed  to  him  without  loss  to  the  cred- 
itors of  the  estate.    Under  section  1658  a  sim- 
ilar application  may  be  made  at  any  time 
after  the  lapse  of  four  months  from  the  is- 
suance of  letters.    It  Is  evident  that  persons 
Interested  in  the  estate  have  very  little  pro- 
tection In  this  proceeding,  except  in  the  dis- 
cretion of  the  probate  Judge,  and  he  should, 
therefore,  proceed  with  the  greatest  caution. 
Although  all  parties  Interested  are  brought 
before  the  court  by  the  notice  given,  no  de- 
fault can  be  taken  against  them,  and  a  ple- 
nary showing  must  be  made  by  the  applicant 
at  the  hearing.    If  opposition  is  made,  and 
the  grounds  of  the  opposition  stated  in  writ- 
ing, that  cannot  limit  the  inquiry,  nor  can 
the  court  take  the  admission  of  contestants, 
unless  it  clearly  appears  that  the  admission 
is  made  by  all  parties  Interested  in  the  pro- 
ceeding.   There  Is  very  little  In  the  proceed- 
ing which,  resembles  a  suit  at  law.    There 
could  be  no  plea  of  abatement.    One  ques- 
tion naturally  presented  by  the  application 
is  whether  the  distribution  should  be  then 
made.    A  showing  that  the  distribution  can- 
not be  then  made  Is  a  complete  answer  to 
the  application.    It  Is  also  obvious  that  the 
court  may  be  called  upon  to  determine  other 
questions  than  those  pertaining  to  the  inter- 
ests of  creditors;    as,  for  instance,  whether 
the  applicant  is  entitled  to  a  share  of  the 
estate,  and  If  so  what  share,  is  necessarily 
Involved.     So,  .too,  it  may  be  that  the  costs 
of  administration  may  be  so  great  that  there 
w^ill  be  no  estate  to  distribute.    There  are  all 
sorts  and  conditions  of  estates.     Probably 
in  not  one  in  a  hundred  would  the  court  be 
justified   In   ordering  a  distribution   withm 
fonr  months  after  the  issuance  of  letters. 
Yet  there  are  estates  in  which  it  would  oe 
quite  obvious  that  there  would  be  no  dangsr 
in  so  doing.    Very  much  must,  therefore,  '-^ 
left  to  the  discretion  of  the  probate  judge, 
and,  when  he  decides  that  the  condition  of 
the  estate  Is  such  that  the  distribution  can- 
not safely  be  made,  his  conclusion  would  not 
often  be  reversed  here.    If  the  distribution 
•w-ere  denied  because  of  some  doubt  upon  a 
question  of  law,  such  as,  for  Instance,  the 
consti-uction  of  a  will,  such  questions  could 
be  conveniently  determined  in  such  a  case. 
But  we  cann6t  well  reverse  a  decision  based 
upon  tbe  judgment  of  the  court  as  to  wheth- 
er the  condition  of  the  estate  is  such  as  to 
Justify  the  distribution,  especially  when  the 
application  is  denied  by  the  probate  judge. 
The  practice  pursued  In  the  probate  court  In 
this  case  Is  anomalous.    Naturally,  the  la- 


boring oar  is  always  with  the  applicant 
Whether  there  be  opposition  or  not,  or  what- 
ever the  opposition  may  be,  the  petitloiier 
must  show  that  the  estate  is  but  little  in- 
debted, that  he  Is  entitled  tff  the  share  he 
asks,  and  what,  when  the  expenses  of  ad- 
ministration are  paid,  his  share  will  amount 
to.  The  only  office  of  an  opposition  is  to  re- 
but this  showing.  If,  in  this  case,  the  pro- 
bate judge  had  concluded  that  the  facts 
shown  by  the  contestants  did  not  warrant 
the  denial  of  the  application,  still  the  show- 
ing made  at  the  hearing  by  the  petitioner 
would  have  to  be  considered  with  the  evi- 
dence ottered  by  the  contestants.  Whether 
the  widow  was  entitled  to  one-half  the  com- 
munity property  and  to  take  under  tbe  will 
also  could  have  been  determined  upon  this 
application,  although,  If  the  judge  saw  fit,  he 
cotild  have  deferred  the  distribution,  and  di- 
rected suit  to  be  brought  under  section  1664. 
Code  Oiv.  Proc,  to  determine  the  extent  of 
her  interest 

Whether  the  claim  of  the  surviving  part- 
ners to  recover  from  the  estate  any  balance 
which  upon  an  accounting  may  be  found  to 
be  due  from  the  deceased  partner  to  the  part- 
nership, after  applying  all  his  Interest  in  the 
co-partnership  to  such  payment,  was  a  claim 
which  should  have  been  presented  for  allow- 
ance, has  not  been  very  fully  argued,  and 
need  not  be  npw  decided.  Even  If  it  be  rec- 
ognized as  a  valid  claim  against  the  estate, 
still,  whether  It  should  prevent  a  distribu- 
tion would  depend  upon  the  value  of  the  as- 
sets of  the  estate,  and  upon  that  subject  I 
find  no  evidence.  It  is  averred  in  the  petition 
that  there  is  a  large  amount  of  assets  over 
and  above  the  property  of  which  distribu- 
tion is  asked,  and  that  the  property  of  which 
distribution  is  asked  is  an  inconsiderable  por- 
tion of  the  estate.  But  there  Is  no  admission 
of  the  trath  of  these  allegations,  and  the 
showing  as  to  the  condition  of  the  estate 
must  be  made  at  the  hearing.  Upon  that 
subject,  therefore,  we  are  in  the  dark.  It  is 
well  to  observe  here  that  the  creditors  are 
not  to  be  deprived  of  their  Hen  upon  the 
assets  of  the  estate,  and  given  a  bond  in  lieu 
thereof.  The  court  should  see  that  sufficient 
assets  are  left  after  the  partial  distribution, 
to  pay  them  without  recourse  to  the  bond. 
The  requirement  of  a  bond  is  only  addition- 
al security  to  provide  against  unforeseen  lia- 
bilities and  against  errors  in  judgment  The 
court  did  not  elect  to  suspend  proceedings 
and  direct  petitioner  to  proceed  under  sec- 
tion 1664  to  ascertain  the  extent  of  the  own- 
ership of  the  surviving  wife  in  the  property, 
and,  upon  the  showing  made,  it  could  not  de- 
termine whether  the  distribution  could  then 
have  been  safely  made.  I  think,  therefore, 
the  court  should  proceed  with  the  hearing  of 
the  application,  notwithstanding  the  opposi- 
tion, and,  upon  the  evidence  then  produced 
and  that  submitted  by  the  contestants,  deter- 
mine whether  the  application  should  be  grant- 
ed or  denied.    The  order  Is  therefore  revers- 
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ed  and  case  remanded,  with  directions  to 
proceed  In  accordance  with  this  opinion. 

We  concur:  McFARLAND,  J.;  HEN- 
SHAW,  J. 

(30  Or.  288) 

BARGER  T.  BARGER  et  al. 

(Supreme  Court  of  Oregon.    Jan.  18,  1897.) 

Implied  Tkusts— Fukcbase  of  Land  witb  Wife's 

MOSET. 

No  trust  in  land  in  (aror  of  a  wife  is 
shown  by  evidence  that  the  husband  bought  a 
ferry  franchise  with  joint  funds,  that  he  used 
part  of  the  proceeds  of  a  sale  of  the  ferry,  to- 
gether with  other  funds  of  the  wife,  in  buying 
cattle,  and  the  proceeds  of  a  sale  of  the  cattle, 
together  with  money  borrowed  by  him  on  his 
own  credit,  in  buying  the  land  in  suit,  where 
title  in  each  case  was  taken  in  the  husband's 
name,  with  her  consent,  and  he  was  not  acting 
as  her  agent,  and  it  does  not  appear  what  defi- 
nite sum  of  the  wife's  money  was  used  in  buy- 
ing the  cattle,  or  could  be  traced  into  the  land. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; L.  B.  Stearns,  Judge. 

Action  by  Rebecca  J.  Barger  against  Cyrps 
W.  Barger  and  others  to  compel  a  conveyance 
of  land.  From  a  Judgment  confirming  the 
report  of  a  referee  and  dismissing  the  com- 
plaint, plalntifT  appeals.     Affirmed. 

C.  M.  Idleman  and  W.  P.  Lord,  for  appel- 
lant. W.  Y.  Masters,  J.  B.  Cleland,  and  J. 
C.  Moreland,  for  respondents.    • 

WOLVERTON,  J.  This  suit  was  Instituted 
November  1,  18M,  for  the  purpose  of  charging 
the  defendants  Cyrus  W.  Barger  and  Eliza 
Helm  as  trustees  of  certain  lands  In  Multno- 
mah county.  Or.,  for  the  use  and  benefit  of 
plaintiff.  From  the  testimony  it  appears  the 
plaintiff  was  the  wife  of  John  Barger,  now  de- 
ceased, and  that  Cyrus  W.  Barger  and  Eliza 
Helm  are  their  children.,  Barger  left  a  will 
by  which  he  devised  and  bequeathed  to  plalii- 
tlff  all  his  real  and  personal  property  for  and 
during  her  natural  life,  or  so  long  as  she  re- 
mained his  widow,  but.  In  case  of  her  mar- 
riage, then  a  one-third  Interest  absolute  in  such 
property.  Subject  to  this  provision,  the  prop- 
erty went  to  the  children  In  equal  portions. 
The  plaintiff  and  her  husband  settled  In  Ma- 
rlon county,  near  Sllverton,  in  1847,  upon  a 
tract  of  land  entered  by  them  as  a  donation 
claim,  upon  which  they  lived  until  180i.  In 
the  meantime  Barger  was  engaged  In  mining 
in  California  and  Idaho,  In  freighting  from 
the  Willamette  valley  to  the  mines  in  Eastern 
Oregon  and  Idaho,  and  In  the  flouring-mill 
business  at  Silverton.  He  made  and  lost  mon- 
ey in  these  enterprises,  but  It  is  now  impos- 
sible to  tell  w^hat  was  the  net  result  A  house 
and  some  lots  in  Salem,  purchased  by  him 
while  thus  engaged,  remain  as  part  of  the  as- 
sets of  his  estate,  and  were  appraised  as  such 
at  $1,000.  The  consideration  named  In  the 
deed,  however,  is  $4,005,  but  it  Is  highly  im- 
probable that  they  wore  worth  that  amount, 
and  it  Is  difficult  to  determine  from  the  evi- 


dence what  their  real  value  was  when  pnr- 
chased.  In  the  early  part  of  1866  the  plain- 
tiff and  her  husband  sold  their  donation  land 
claim,  or,  rather,  what  remained  of  it,  for 
$2,000.  With  the  funds  derived  from  this 
source,  Barger  purchased  an  interest  in  a 
feriy  at  Salem.  Whether  he  invested  other 
funds  with  It  is  by  no  means  certain.  He 
operated  the  ferry  until  September,  1867,  when 
he  sold  out.  The  sum  realized  Is  put  by  wit- 
nesses at  from  $2,500  to  $4,500.  Out  of  these 
funds,  Barger  paid  a  note  which  James  Smith, 
the  father  of  plaintiff,  held  against  him,  for 
about  $1,400.  In  the  spring  of  1808  he  pur- 
chased about  115  bead  of  cattle,  at  a  cost  of 
something  like  $1,955,  and  borrowed  $1,000  to 
enable  him  to  pay  for  the  same  and  defray  the 
expenses  of  driving  them  to  Eastern  Wash- 
ington. There  is,  however,  some  dispute  as 
to  the  amount  of  this  last  loan,  which  was  also 
had  of  James  Smith. '  The  defendant  R.  W. 
Helm,  the  husband  of  Eliza,  bought  cattle  at 
the  same  time,  and  he  and  Barger  took  their 
families  and  cattle  to  Klickitat  county,  Wash- 
ington territory.  In  July  of  that  year.  In 
1869  Barger  and  Helm  formed  a  partnership 
in  the  cattle  business,  each  putting  In  his  in- 
dividual stock,  and  In  the  adjustment  of  such 
assets  there  was  an  excess  due  Helm  of  about 
$1,200.  About  February,  1871,  they  made  a 
sale  to  Phelps  &  Wadleigh,  out  of  which  Bar- 
ger realized,  after  paj'ment  of  said  excess,  ex- 
penses, and  debts  Incurred  hi  the  business, 
about  $7,500.  Two  thousand  dollars  of  this 
were  applied  In  payment  of  a  balance  due  on 
his  note  to  Seth  Smith,  a  brother 'of  plaintiff, 
given  some  time  previous  to  the  purchase  of 
the  ferry.  In  June,  1871,  Barger  bought  10 
acres  of  the  land  in  dispute  for  $1,300,  and  in 
July  the  remaining  20  acres  at  a  considera- 
tion of  $3,100,  and  took  deeds  therefor  in  bis 
own  name.  The  funds  from  the  sale  of  cattle 
being  a  little  short  of  enough  to  pay  for  the 
two  tracts  and  meet  some  other  expenses, 
some  few  hundred  doUars  were  borrowed  from 
Jennings  Smith,  another  brother  of  plaintiff. 
In  1872  Barger  and  his  wife,  having  in  the 
meantime  left  ELlickltat,  returned  thereto,  and 
made  their  home  there  until  1884,  when  Bar- 
ger was  adjudged  insane,  and  the  plaintiff  was 
appointed  his  guardian.  Her  account  in 
January,  1886,  shows  his  estate  In  Washing- 
ton to  have  been  worth  nearly  $10,000.  She 
takes  credit  therein  for  expenditures  of  $3,- 
545.85,  reports  $3,322.82  on  hand  to  be  loaned, 
and  values  the  real  estate  at  $2,000.  In  1865 
Simeon  Jennings,  an  uncle  of  the  plaintiff, 
died  In  West  Virginia,  leaving  a  large  estate 
to  numerous  relatives,  and  from  this  source 
and  from  her  father's  estate  the  plaintiff  re- 
ceived a  considerable  sum  of  money,  which 
was  paid  to  her  from  time  to  time,  ranging 
from  the  fall  of  1867  down  to  a  time  subse- 
quent to  the  purchase  of  the  land  in  dispute 
by  Barger.  She  claims  to  have  received  two 
payments,  amounting  to  about  $900,  fi^m  her 
uncle's  estate  prior  to  the  purchase  of  the  cat- 
tle, which  is  probably  correct;  and,  to  estab- 


Digitized  by 


Google 


Or.) 


BAEGER  V.  BABGEB. 


708 


llsh  the  trust  relations,  she  claims  that  one- 
half  of  the  proceeds  of  the  donation  land  claim 
was  her  money,  and  this,  she  testifies,  was  In- 
vested In  the  ferry  by  Barger,  with  her  con- 
sent; that  he  expended  in  payment  of  his 
debts  all  the  proceeds  of  the  sale  of  the  ferry, 
except  $1,000,  and  that  this  sum,  together 
with  the  $900  received  from  Simeon  Jennings' 
estate,  was  at  that  time,  with  her  consent,  in- 
vested in  the  cattle;  that  no  partnership  ever 
existed  In  the  cattle  business  between  Barger 
and  Helm;  and  that  from  the  proceeds  of  the 
cattle,  together  with  a  small  sum  borrowed  by 
Barger  from  her  brother,  the  land  in  dispute 
was  purchased,  all  with  her  consent  It  is 
probable  that  her  money  repaid  the  amount 
borrowed  by  Barger  with  which  to  purchase 
the  cattle;  that  it  contributed  in  part  to  the 
expenses  of  the  cattle  business;  was  used  to 
pay  a  considerable  portion  of  the  $3,000  note 
of  Barger  to  her  brother,  Seth  Smith,  and  to 
repay  the  money  borrowed  to  make  out  the 
purchase  price  of  the  land.  No  other  direct 
use  of  her  money  can  be  traced.  In  answer  to 
Interrogatories,  she  testified  concerning  the 
purchase  of  the  cattle  as  follows:  "Q.  What 
was  the  agreement  and  understanding  between 
you  and  your  husband  at  that  time?  A.  The 
understanding  was  this:  It  was  my  money, 
and  I  gave  it  to  him  to  invest  In  cattle,  hoping 
we  might  make  a  profit  out  of  it,  and  he 
could  get  out  of  debt,  and  we  could  have  some- 
thing left  for  me.  Q.  Anything  said  about 
what  interest  he  was  to  have  in  the  cattle?  A. 
No,  sir;  there  was  nothing  said  about  it.  Q. 
Anything  said  about  your  interest?  A.  Noth- 
ing. Q.  Anything  said  at>out  how  he  was  to 
get  any  benefit  out  of  it?  A.  Nothing.  Q. 
Your  Idea  was  that  the  money  was  to  be 
handled  for  the  good  of  the  family?  A.  Tt 
was  more  for  the  good  of  myself.  Q.  It  was 
really  to  get  Sir.  Barger  out  of  debt,  and  help 
the  family  along.  A.  I  do  not  know  whether 
there  was  anything  said  about  that.  We  went 
lip  there  partially  on  Willard's  account.  We 
thought,  by  buying  cattle,  -it  would  give  him 
a  start,  and  something  to  do,  and  we  might 
make  something  for  ourselves."  She  further 
testified  touching  the  purchase  of  the  land: 
"Q.  Was  there  anything  said  between  you,  or 
by  you  to  him,  about  what  kind  of  an  invest- 
ment you  preferred  to  have?  A.  Yes;  we 
talked  that  over,  and  he  asked  me  what  1 
•wanted  done  with  my  money,  and  I  said.  The 
best  thing  is  to  first  pay  your  debts,'  and  we 
can  decide  what  to  do  with  the  remainder  la- 
ter on.  After  we  went  to  the  Waldo  hills, 
where  my  brother  Jennings  Smith  lived,  we 
talked  It  over,  and,  before  we  left  the  Yakima 
country,  I  said  'it  wouM  be  the  best  plan  to 
put  the  money  in  the  bank  until  we  decide.' 
So  part  of  the  money  was  left  In  Portland,  re- 
serving enough  to  pay  that  debt  to  my  broth- 
er Seth.  •  •  •  We  finally  decided  to  buy 
some  land,  although  land  was  high,  but  we 
thought  it  safer.  He  came  to  Portland,  and 
he  wasted  me,  very  much,  to  come;  but  I  did 
not  feel  very  well,  and  did  not  feel  able  to  ride 


on  horseback  that  far.  So  he  came  down 
himself,  and,  with  my  permission,  he  bought 
one  piece  of  land,  although  the  land  was  very 
high."  She  relates  that  a  similar  conversa- 
tion attended  the  second  purchase. 

In  support  of  her  claim,  It  was  argued 
that  Barger  was  practically  bankrupt  at 
the  time  he  purchased  the  cattle,  and  testi- 
mony Is  adduced  touching  admissions  made 
by  him  from  time  to  time  to  that  effect,  and 
to  the  further  purport  that  the  money  with 
which  he  bought  the  cattle  and  the  land 
belonged  to  his  wife.  We  have  stated  the 
case  thus  far  as  strongly  for  the  plaintiff  as 
the  facts  will  admit.  Her  testimony  Is 
weakened  somewhat  by  the  fact  that  her 
husband's  will  received  her  approval  when 
made,  and  by  the  further  fact  that  In  Sep- 
tember, 1891,  she  instituted  another  suit  to 
declare  this  trust,  based  at  that  time  upon 
an  alleged  express  agreement  and  under- 
standing that  the  property  so  purchased  in 
his  name  should  inure  to  her  sole  use  and 
benefit.  Other  circumstances  Inlght  be 
enumerated,  having  the  same  tendency,  to 
which  it  Is  not  deemed  important  to  refer. 
It  is  quite  certain  that  the  money,  borrowed 
by  Barger  from  plaintiff's  father  was  used 
in  the  purchase  of  the  cattle,  and  It  Is  likely 
that  the  balance  of  the  purchase  price  was 
supplied  from  the  unexpended  ferry  money, 
rather  than  from  the  funds  received  by 
plaintiff  from  her  uncle's  estate. 

The  plaintiff,  by  the  present  suit,  seeks  to 
establish  what  Is  claimed  to  be  an  implied 
trust,  but  it  Is  not  clear,  from  the  conten- 
tion of  counsel,  whether  they  regard  it  as  a  ' 
resulting  or  a  constructive  trust.  Although 
often  confused  by  the  authorities,  there  Is  a 
marked  distinction  between  the  two,  and 
this  case  furnishes  a  fair  illttstration  of  the 
distinction.  As  is  said  in  Thomas  v.  Stand- 
iford,  49  Md.  184,  "There  is,  perhaps,  no 
principle  more  clearly  settled  by  numerous 
authorities  than  that,  If  a  husband  pur- 
chases an  estate  with  the  money  of  his 
wife,  there  is  a  resulting  trust,  and  the  hus- 
band holds  the  property  as  trustee  for  the 
benefit  of  his  wife."  This  court  has  ap- 
plied a  similar  doctrine.  Springer  v.  Young, 
14  Or.  280.  12  Pac.  400.  But  if  the  transac- 
tion Is  secretly  done  In  violation  of  a  fiduci- 
ary duty,  the'  trust  would  be  constructive 
rather  than  resulting.  This  latter  Is  some- 
times denominated  a  "trust  ex  malefldo." 
2  Pom.  Eq.  Jur.  §  1037,  note  1,  p.  610,  and  1 
Pom.  Eq.  Jur.  §  155.  As  applied  to  this 
case.  If  the  plaintiff  would  prevail  by  the 
establishment  of  a  trust  of  the  latter  kind, 
she  must  first  establish  a  fiduciary  or  trust 
relation  existing  between  her  and  her  hus- 
band at  the  time  of  the  purchase  of  tlie 
lands,  as  respects  the  funds  which  con- 
stituted the  consideration  therefor.  Tliat  is 
to  say  that  some  duty  towards  her  had  been 
assumed  by  the  husband,  respecting  these 
funds,  which  must  have  been  the  plain- 
tiff's, and  that  the  purchase  of  the  lands 
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and  the  taking  of  the  title  in  his  name  were 
In  violation  ot  the  trust,— In  other  words, 
that  be  acted  In  bad  faith  towards  her,  ei- 
ther In  using  her  money  in  the  manner  des- 
ignated, or  In  taking  the  title  In  bis  Indi- 
vidual name  when  he  ought  to  have  taken  it 
In  hers;  for  If  there  was  an  express  under- 
standing or  agreement  that  he  should  pur- 
chase lands  with  her  funds,  and  take  the 
title  in  his  name,  there  would  be  an  express 
trust,  but  It  would  be  within  the  statute  of 
frauds,  and  she  could  not  establish  it,  there 
being  no  conveyance  or  other  Instrument  In 
writing  subscribed  by  the  party  creating  or 
declaring  the  trust.  Section  781,  Hill's  Ann. 
Laws  Or.;  Cooper  v.  Thomason  (Or.)  43 
Pac.  297,  298;  Beecher  v.  Wilson  (Va.)  6 
S.  B.  211.  It  Is  a  trite  saying  that  money 
has  no  earmarks,  but  It  is  authoritatively 
settled  that,  when  once  Impressed  with  a 
trust,  it  may  be  traced  in  equity  into  what- 
soever forjn  it  may  assume,  wherever  and 
whenever  it  Is  capable  of  being  identified 
and  distinguished.  And  the  right  of  follow- 
ing trust  funds  into  the  property  substituted 
for  them,  and  Impressing  it  with  the  pri- 
mary trust,  ceases  only  when  the  means  of 
asccrtainulent  fall.  Ferris  v.  Van  Vechten, 
73  N.  y.  120.  Such  means  of  ascertain- 
ment may  fail,  however,  "when  the  subject- 
matter  is  turned  into  money,  and  mixed  and 
confounded  in  a  general  mass  of  property  of 
the  same  description."  2  Story,  Eq.  Jur.  § 
1259.  It  may  be  stated,  also,  as  a  settled 
principle  of  law,  that  in  order  -to  establish 
a  resulting  trust  the  evidence  must  be  strong, 
-clear,  convincing,  and  Indubitable,  touching 
the  fact  of  payment  by  the  alleged  bene- 
ficiary, or  for  or  In  his  behalf.  2  Pom.  Eq. 
.lur.  §  1010;  Sisemore  v.  Pelton,  17  Or.  546, 
21  Pac.  607;  Lee  v.  Browder,  51  Ala.  288; 
Westerfleld  v.  Kimmer,  82  Ind.  369;  Mur- 
l>hy  V.  Hanseome  (Iowa)  40  N.  W.  717.  And, 
when  a  payment  of  a  part  only  Is  claimed, 
it  must  be  shown  in  the  same  clear,  con- 
cise, and  unequivocal  manner,— the  exact 
proportion  of  the  whole  price  actually  paid, 
and  that  the  payment  was  made  for  some 
specific  part  or  distinct  Interest  in  the  es- 
tate. 2  Pom.  Eq.  Jur.  |  1040,  supra;  Cut- 
ler v.  Tuttle,  19  N.  J.  Eq.  561,  562;  Olcott 
V.  Bynum,  17  Wall.  59;  Baker  v.  Vlning,  30 
Me.  127;  Browne,  St  Frauds,  §  86.  So  It  is, 
also,  as  respects  constructive  trusts,— the 
evidence  that  the  purchase  was  made  with 
trust  funds  must  be  clear  and  unmistaka- 
ble. 2  Pom.  Eq.  Jur.  §  1049.  And  a  trust 
of  either  description  must  arise,  if  at  all,  at 
the  time  of  the  conveyance,  and  the  money 
or  other  consideration  for  the  deed  which 
is  the  foundation  of  the  trust  must  then  be 
paid,  or  secured  to  be  paid.  Taylor  v. 
Miles,  19  Or.  553,  25  Pac.  143;  Beecher  y. 
Wilson,  supra;  White  v.  Carpenter,  2  Paige, 
238;  Nlver  v.  Crane,  98  N.  Y.  47;  Wester- 
field  V.  Kimmer,  supra;  Appeal  of  Cross,  97 
Pa.  St.  474;  Botsford  v.  Burr,  2  Johns.  Ch. 
408;  Midmer  v.  Midmer's  Ex'rs,  26  N.  J.  Eq. 


302.  These  principles  governing  the  estab- 
lishment of  Implied  trusts  such  as  we  are 
considering  are  in  strict  accord  with  the 
essential  nature  of  the  trusts  themselves. 
The  fund  or  other  form  of  property  which 
it  Is  sought  to  trace  into  k  different  form 
does  not  lose  Its  Identity,  while  It  may 
change  in  semblance,  as,  If  a  sum  of  money 
Is  expended  for  a  parcel  of  land,  or  a  band 
of  cattle  exchanged  for  stock  in  a  bank, 
the  property  form  is  changed,  but  the  Identi- 
ty of  the  original  form  is  traceable  and  dis- 
tinguishable. The  same  may  be  true  where 
several  parties  have  contributed  in  aliquot 
parts.  The  relative  proportion  in  the  chan- 
ged form  of  the  property  may  be  traced  and 
distinguished.  That  which  was  the  prop- 
erty of  the  cestui  que  trust  In  the  first  In- 
stance continues  to  be  his  property.  In  eq- 
uity, throughout  all  Its  metamorphoses,  but 
when  the  identity  is  lost  the  trust  escapes. 
See  Perry  v.  McHenry,  13  111.  227,  228;  Nlver 
V.  Crane,  supra.  It  Is  therefore  the  entire 
ownership,  speaking  in  an  equitable  sense, 
that  must  be  established,  and  not  some  eq- 
uitable lien  upon  the  changed  form  of  prop- 
erty; and,  if  established,  the  cestui  que 
trust  takes  the  property  thus  identified,  not 
that  his  demand  be  satisfied  out  of  it. 
Hence  it  is  that  payments  made  in  common 
by  the  one  asserting  the'  claim  and  the  al- 
leged trustee,  unless  made  in  aliquot  parts, 
or  payments  made  out  of  commingled  and 
indistinguishable  trust  funds,  do  not  evi- 
dence a  resulting  or  constructive  trust  sim- 
ply because  the  Identical  property  is  not 
traceable  nor  recognizable  In  its  changed 
conditions.  It  cannot  be  said  that  the  ces- 
tui que  trust  Is  the  equitable  owner  of  the 
new  form  of  property.  Cutler  v.  Tuttle, 
supra;  Ferris  v.  Van  Vechten,  supra;  and 
Browne,  St.  Frauds,  supra. 

With  these  premises,  let  us  ascertain 
whether  the  plaintiff  has  established  either 
a  resulting  or  a  cc'nstructive  trust.  The  first 
step  in  the  consideration  is  the  purchase  of 
the  ferry.  This  was  probably  bought  with 
the  Joint  funds  of  the  husband  and  wife,  and 
of  equal  proportions,  derived  from  the  sale 
of  the  donation  land  claim;  and,  as  their 
relative  rights  stood  while  the  husband  held 
the  legal  title  to  the  ferry,  she  may  have 
been  entitled  to  have  had  a  trust  declared 
in  her  behalf  In  and  to  an  undivided  one- 
half  of  this  property,  had  it  not  been  that 
she  consented  to  the  purchase  with  her 
funds,  and  presumably  to  the  taking  of  the 
title  In  her  husband's  name.  Such  being  the 
case,  it  Is  questlonablp  whether  or  not  they 
did  not  attempt  the  establishment  of  an  ex- 
press trust,  and  the  trust,  not  having  been 
declared  In  writing,  was  within  the  statute 
of  frauds,  and  not  provable.  But  it  is  con- 
tended that  if  Barger  purchased  the  cattle 
with  plaintiff's  money,  or  if  he  acted  as  her 
agent  in  making  the  purchase,  and  in  trans- 
porting them  to  Eastern  Washington  and 
caring  for  them,  using  her  money  for  the 
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purpose,  then  the  land,  having  been  pur- 
chased with  the  proceeds  of  the  catUe,  be- 
longed to  her  in  equity;  that  Is,  as  to  such 
land  he  was  her  trustee.  This  conclusion 
Involves  both  the  resulting  and  constructive 
phases  of  an  implied  trust,  seeing  that  the 
title  was  tal^en  in  his  name.  The  proposi- 
tion, in  either  phase,  may  be  conceded,  but 
the  difficulty  lies  in  the  premises.  It  is  not 
clear  that  the  cattle  were  bought  entirely 
with  her  funds,  or  that  any  definite,  certain, 
or  distinguishable  interest  therein  was  so 
bought,— probably  not,  as  It  is  impossible  to 
determine  what  aliquot  or  proportional  part 
of  the  funds  was  contributed  by  her  to- 
wards their  purchase  and  maintenance  upon 
the  range.  And  it  is  quite  clear  that  he  did 
not  act  as  her  agent  either  in  the  purchase 
or  In  the  management  of  the  stock  business 
In  Eastern  Washington.  This  latter  proposi- 
tion Is  evidenced  from  the  fact  that  he  bor- 
rowed money  upon  his  individual  responsi- 
bility with  which  to  contribute  towards  the 
purchase,  and  the  further  fact  that  be  treat- 
ed the  cattle  as  hia  own,  with  her  icnowledge 
and  approval,  by  turning  them  in  as  assets 
of  the  co-partnership  formed  between  him 
and  Helm  in  1869.  One  of  the  primary  pur- 
poses of  purchasing  the  cattle,  as  was  testi- 
fied by  the  plalntlfiT,  was  to  give  their  son, 
Cyrus  W.,  then  quite  a  young  man,  a  start 
in  business.  And  this  is  further  evidenced 
by  the  fact  that  he  was  given  a  share  in 
their  increase  for  his  services  in  talcing  care 
of  them.  As  a  resultant  proposition,  it  Is 
urged  that  tailing  the  title  to  the  land  by  the 
husband  In  his  own  name,  when  the  con- 
sideration paid  therefor  was  the  plaintitTs 
money,  made  him  a  trustee  of  the  title  for 
ber.  But  this  assumes  that  the  land  was 
purchased  with  her  money.  It  is  true  that 
the  purchase  was  made  mostly  with  the  pro- 
ceeds of  the  sale  of  cattle,  but,  again,  the 
husband  borrowed  a  portion  of  it  upon  his 
Individual  responsibility.  She  says  the  pur- 
chases were  made  with  her  consent,  and  she 
probably  Iinew  from  the  beginning  where  the 
title  stood.  There  was  no  setting  aside  or 
designation  of  the  proceeds  of  the  cattle,  or 
any  part  thereof,  as  her  individual  money, 
nor  \^^s  It  so  treated;  the  fact  being  that 
part  of  It  was  deposited  In  the  banii  In  the 
husband's  name,  and  the  remainder  used  In 
payment  of  his  debts  and  family  expenses. 
It  Is  not  deducible  from  the  testimony  that 
the  plaintiers  money  was  used  to  pay  for  the 
land.  If  it  was,  she  consented  to  its  use  for 
that  purpose,  and,  from  the  whole  course  of 
their  dealing,  it  -is  quite  apparent  that  she 
consented  to  his  talcing  the  title  in  his  own 
name,  and  she  is  not  now  in  a  position  to 
charge  his  devisees  as  trustees  of  the  title 
tor  her  use  and  benefit. 

The  course  of  dealing  between  the  plaintifT 
find  ber  husband  has  been  about  this:  The 
busband  has,  with  the  wife's  consent,  used 
tier  funds.  In  conjunction  with  his  own.  In 
the  promotion  of  bis  business.  The  funds  of 
47  P.— 45 


each  have  been  so  used  that  they  became 
Indlstinguishably  Intermingled  and  confused, 
but  the  business  carried  on  and  prosecuted 
with  their  joint  funds  was  clearly  the  busi- 
ness of  the  husband.  This  is  manifest  from 
the  fact  that  the  title  to  every  piece  of  prop-' 
erty,  whether  real  or  personal,  purcliased  or 
obtained  during  their  married  life,  was 
talcen  in  his  own  name,  and,  while  held,  was 
treated  by  both  parties,  so  far  as  we  are 
advised,  as  his  property.  Under  these  condi- 
tions. It  Is  impossible  for  the  court  to  trace 
any  particular  funds  of  the  plaintiff  Into  the 
lands  In  dispute,  or  to  say  that  the  lands 
represent  he""  funds,  and,  as  a  result,  cannot 
declare  the  trust.  There  is  no  doubt  but 
that  she  has  contributed  in  a  large  measure 
to  the  promotion  of  her  husband's  business, 
but  the  money  furnished  by  her  with  that 
end  In  view  must  be  regarded  as  a  loan, 
rather  than  the  imposition  of  trust  obligations 
upon  him.  They  were  apparently  quite  pros- 
perous, having  together  accumulated  a  com- 
fortable estate,  and,  while  it  may .  be  con- 
ceded that  the  plaintiff  ought  to  be  in  some 
manner  reimbursed  for  such  use  of  her 
funds,  it  is  clear  that  we  cannot  give  her  re- 
lief in  this  proceeding.  The  decree  appealed 
from  will  therefore  be  affirmed,  and  the  de- 
fendants' costs  In  this  court  taxed  to  plaintlS. 


(30  Or.  294) 
STULLER  et  aL  V.  BAKER  COUNTY  et  al.i 
(Supreme  Court  of  Oregon.    Jan.  18,  1897.) 

Action  aoaisst  Coontt — AfpbaIi— Notice— Ad- 
VBKSE  Parties. 
In  a  suit  against  a  county  and  its  treas- 
urer and  slieriff  to  restrain  the  ieVy  of  a  tax 
to  meet  the  payment  of  certain  county  war- 
rants, alleged  to  have  been  iilegaiiy  issued,  the 
county  is  an  adverse  party,  so  as  to  eutitle  it 
to  notice  of  an  appeal  by  the  other  defendants 
from  a  decree  granting  the  injunction. 

Appeal  from  circuit  court.  Baker  county; 
R.  Eakin,  Judge. 

Action  by  0.  H.  Stuller  and  others  against 
Baker  county,  J.  H.  Jett,  county  treasurer, 
and  W.  H.  Kilbum,  sherifiT,  to  restrain  a  tax 
levy.  From  a  decree  granting  the  injunction, 
defendants  Jett  and  Kllburn  appealed.  Mo- 
tion to  dismiss  appeal.     Granted. 

H.  E.  Courtney,  Dist  Atty.,  for  the  mo- 
tion.    C.  A.  Johns,  opposed. 

PER  CURIAM.  This  is  a  motion  to  dis- 
miss an  api>eal.  The  facts  are  that  the  plain- 
tiffs, C.  H.  StuUer,  M.  J.  Hamilton,  and  J.  P. 
Bowen,  instituted. a  suit  against  the  defend- 
ants, Baker  county,  W.  W.  Travlllian,  a» 
county  Judge,  William  Brown  and  J.  H.  Ham- 
ilton, as  county  commissioners,  John  H.  Jett, 
as  county  treasurer,  and  W.  H.  Kllburn,  as 
sheriff  of  said  county,  to  restrain  the  levy 
of  any  tax  to  meet  the  payment  of  certaiit 
county  warrants,  which  It  Is  alleged  were 
Issued  in  violation  of  law;  to  enjoin  the  sheriff 
from  receiving  them  In  payment  of  taxes,  and 
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the  treaanrer  from  paying  the  aaiue  with 
county  funds.  At  the  trial  the  court  found 
that  a  i>ortlon  of  said  warrants  bad  been  un- 
lawfully Issued;  that  the  sheriff  threatened 
to  receive  them  In  payment  of  taxes,  and  the 
treasurer  to  receive  and  pay  the  same,— and 
thereupon  perpetually  enjoined  the  sheriff  and 
treasurer  from  carrying  such  threats  into  exe- 
cution. From  this  decree  the  defendants  Jett 
and  Kllburn  attempted  to  appeal  by  serving 
a  notice  thereof  upon  the  plaintiffs.  The 
district  attorney,  appearing  for  the  county, 
contends  that  the  county  of  Baker,  and  its 
Judge  and  commissioners,  being  co-defendants, 
are  adverse  parties  to  the  appellants,  and  no 
service  of  such  notice  having  been  made  upon 
them,  or  either  of  them,  this  court  has  ac- 
quired no  jurisdiction  of  the  cause,  for  which 
reason  he  moves  to  dismiss  the  appeaL  Lord, 
C.  J.,  defining  the  term  "adverse  party,"  says, 
"Evidently,  every  party  whose  Interest  in  re- 
lation to  the  judgment  or  decree  appealed 
from  Is  in  conflict  with  the  modification  or 
reversal  sought  by  the  appeal."  The  Vic- 
torian, 24  Or.  121,  32  Pac.  1040.  Tto  the  same 
effect  are  Hamilton  v.  Blair,  23  Or.  64,  31  Pac. 
197,  and  Moody  v.  Miller,  24  Or.  179,  33  Pac. 
402.  If  the  decree  of  the  court  below  should 
be  reversed,  and  one  entered  here  dissolving 
the  Injunction,  the  interests  of  the  defendant 
Salter  county  would  necessarily  i)e  injuriously 
affected  thereby  to  the  extent  of  the  value 
of  the  warrants  which  the  court  found  to  be 
unlawfully  Issued,  and  hence  it  Is  an  adverse 
party  to  the  appellants  (Osborn  v.  Logos,  28 
Or.  302,  37  Pac.  456,  38  Pac.  190,  and  42  Pac. 
997),  and,  not  being  served  with  notice  of  the 
appeal,  the  motion  to  dismiss  must  be  sus- 
tained, and  it  is  BO  ordered. 


(to  Or.  542) 

FRATT  V.  WILSON. 
(Supreme  Conrt  of  Orejon.    Jan.  18,  1897.) 

Appeal — Jdkisdiotion— Filing  Transckipt. 
Where  the  parties  itlpulnte  that  a  printed 
abstract  shall  be  filed  in  lieu  of  the  nsual  tran- 
script on  appeal,  one  of  them  cannot  afterwards 
object  that  the  court  has  no  jarisdlction,  nnder 
HUl's  Ann.  Laws, .  S  541,  providine  that  the 
jurisdiction  of  the  appellate  conrt  snaU  attach 
only  on  filing  the  transcript. 

Appeal  from  circuit  court,  Multnomah 
county;  B.  D.  Shattuck,  Judge. 

Action  by  Francis  Fratt  against  H.  O. 
Wilson.  Defendant  having  appealed  from  a 
judgment  in  favor  of  plaintiff,  the  latter 
moves  to  dismiss.     Overruled. 

H.  B.  Gregory,  for  the  motion.  O.  M.  Idle- 
man,  opposed. 

PER  CURIAM.  This  Is  a  motion  to  dis- 
miss .in  appeal.  The  record  shows  that  the 
apiiuul  was  regularly  taken  and  perfected, 
but.  instead  of  the  usual  transcript  of  the 
•auiie,  there  was  filed  In  this  court  a  printed 
abstract  thereof,  by  agreement  of  the  parties 
hei-vco,  entered  int«  bi  pursuance  of  rule  13 


(24  Or.  fiOl,  37  Pac.  vIlL).  PlaintifTs  coun- 
sel now  contends  that  jurisdiction  cannot  be 
conferred  by  consent  of  the  parties,  and,  un- 
der section  541,  Hill's  Ann.  Laws  Or.,  Is 
not  acquired  until  the  transcript  is  filed,  and 
that,  even  If  the  abstract  be  regarded  as  sup- 
plying the  place  of  the  transcript,  the  one 
filed  herein  is  not  sutUcient  to  enable  the 
court  to  determine  the  appeal  upon  its  mer- 
its; and  for  these  reasons  he  moves  to  dis- 
miss it  Whether  the  notice  of  appeal  Is  to 
be  considered  In  the  nature  of  process,  upon 
the  service  of  which  this  court  obtains  ju- 
risdiction, and  the  transcript  as  the  evidence 
by  which  the  judgment  Is  to  be  reviewed  on 
appeal,  so  that  the  parties  might  stipulate 
the  facts  Involved,  and  ask  a  construction  of 
the  law  arising  thereon,  or  whether  the  filing 
of  the  transcript  is  to  l)e  deemed  the  final 
act,  without  which  no  jurisdiction  can  be 
obtained,  we  do  not  feel  called  upon  to  de- 
cide; for  the  plaintiff,  having  stipulated  with 
the  defendant  that  the  printed  al>Btract 
should  be  deemed  sufllcient  for  the  trial  of 
the  cause  on  appeal,  is  not  In  a  x)osItIon  to 
controvert  the  legal  effect  of  his  agreement 
upon  the  faith  of  which  the  defendant  pre- 
sumptively, relied.  An  examination  of  the 
abstract  leads  us  to  the  conclusion  that  it 
fairly  presents  the  questions  involved,  and 
hence  the  motion  to  dismiss  the  appeal  is 
overruled. 


(30  Or.  2S:. 

AVERT  et  al.  v.  BUTLER  et  al.^ 

(Supreme  Court  of  Oregon.    Jan.  18,  1887.) 

Mbchanio's  Libn— Tims  of  Fii,iMO. 

Where  a  building  baa  been  accepted  as  com 

pleted  according  to  the  terms  of  the  baildin;: 

contract  repairs  by  the  builder  on  a  discover.i 

of  defects  ther^n  will  not  extend  the  time  for 

filing  a  lien  otherwise  excluded  by  a  lapse  ol 

time. 

Appeal  from  circuit  court,  Multnomah 
county;  M.  O.  Munly,  Judges 

Action  by  Avery  &  Opdycke  against  But- 
ler &  Dili  and  others,  and  the  Builders'  Sash 
&  Door  Manufacturing  Company.  Judgment 
for  plaintiffs,  and  defendant  manufactariu); 
company  appeals.     Afilrmed. 

This  Is  a  suit  to  foreclose  a  mechanics'  lien 
upon  a  house  and  lot  at  Piedmont  Multno- 
mah county,  the  property  of  the  defendant 
investment  company,  a  corporation,  but 
which  it  had  agreed  to  sell  and  convey  to  the 
defendant  Ben  C.  Irwin.  The  material  tacts 
are:  That  on  August  8,  1892,  the  Invest- 
ment company  entered  Into  a  contract  with 
the  defendants  Butler  &  Dill  by  which  the 
latter  agreed  to  furnish  the  material  and 
erect  a  house  on  said  lot  In  consideration  ol 
$2,312,  $1,500  to  be  paid  as  the  work  pro- 
gressed, $406  when  the  house  was  entirely 
completed  and  accepted,  and  $406  35  days 
after  such  final  acceptance  and  surrender  of 
the  building  to  the  owner.  The  coutract  In 
referring  to  the  manner  and  effect  of  socb 
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payments,  contained  the  following  stipula- 
tion: "It  Is  also  provided  that  In  each  of 
said  cases  a  certificate  be  obtained  and 
signed  by  the  said  F.  Manson  White,  archi- 
tect, none  of  which  payments,  except  the  final 
one,  shall  be  considered'  as  or  understood  to 
be  an  acceptance  of  any  part  or  portion  of 
the  works  herein  agreed  for."  That  on  No- 
vember 28,  1892,  Butler  &  DUl,  claiming  to 
have  compiled  with  the  terms  of  the  con- 
tract, quit  working  on  the  building;  and  on 
the  8th  of  the  next  month  the  architect, 
deeming  It  completed  In  accordance  with  the 
terms  of  the  agreement,  executed  to  the  con- 
tractors a  certificate  for  $406,  whereupon  Ir- 
win, with  his  family,  took  possession,  and 
thereafter  continued  to  occupy  the  house. 
That  the  architect.  In  preparing  the  plans 
and  specifications,  omitted  the  window 
blinds,  and,  at  his  own  expense,  agreed  to 
procure  them;  and,  having  done  so,  Butler 
&  DIU,  on  December  13th,  returned,  and  hung 
them,  completing  the  work  on  the  19tb  of 
that  month.  The  finishing  lumber  used  In 
the  building  having  begun  to  shrink,  the 
architect,  on  December  18th,  wrote  to  the 
contractors  as  follows:  "I  hereby  notify  you 
that  I  have  rejected  much  of  the  mill  work 
on  the  residence  you  are  building  at -Pied- 
mont for  the  Investment  company.  All  the 
doors,  with  one  exception,  are  cracked  and 
checked.  The  windows  do  not  fit,  and  the 
trim  has  opened  at  all  joinings.  The  work 
must  be  rectified  at  once,  or  It  will  be  done 
at  your  expense."  Thereafter  he  gave  them 
a  list  of  the  Imperfect  material  which  he  re- 
jected, and  notified  them  that  the  work 
must  be  made  good  before  he  could  accept 
it,  and  on  January  16,  1893,  sent  them  the 
following  notice:  "You  are  hereby  notified 
to  proceed  and  complete  the  work  on  the  res- 
idence you  are  buildhig  for  the  investment 
company  at  Piedmont  If  this  notice  is  not 
complied  with  within  three  days,  we  will, 
as  agreed  in  contract,  have  the  work  done 
ourselves,  and  have  the  same  charged  to 
you."  And  Butler  &  Dill,  upon  the  receipt 
of  these  notices,  thereafter  removed  the  de- 
fective, and  supplied  other  and  better,  ma- 
terial, completing  the  repairs  on  April  30, 
1893.  The  plaintiffs  aUege  that  they  fur- 
nished to  Butler  &  Dill  certain  material  to 
be  used  In  the  construction  of  said  house, 
and,  having  perfected  a  lien  thereon,  com- 
menced this  suit  for  Its  foreclosure,  alleging 
In  their  complaint  that  the  defendant,  the 
Builders'  Sash  &  Door  Manufacturing  Com- 
pany, a  corporation,  claimed  some  lien  upon 
the  premises,  to  which  said  company  made 
answer  in  the  nature  of  a  cross  bill,  alleging 
that  It  furnished  to  the  contractors  certain 
material  to  be  used  In  the  erection  of  the 
house,  and  to  secure  the  payment  "of  the 
amount  due  therefor,  on  May  26,  1898,  and 
within  30  days  from  the  completion  of  the 
l>uilding,  filed  its  claim  of  lien  In  the  proper 
office,  and  prayed  that  the  same  might  be 
foreclosed.    The  Investment  company  and  Ir- 


win, after  denying  the  material  allegations 
of  the  cross  bill,  for  further  answer  thereto, 
allege  that  the  material  so  furnished  by  the 
Builders'  Sash  &  Door  Manufacturing-  Com- 
pany did  not  comply  with  the  plans  and  speci- 
fications; that,  after  expending  large  sums 
in  phicing  said  material  in  the  building,  they 
were  obliged  to,  and  did,  remove  It  there- 
from, and  replace  ft  with  other  and  suitable 
material;  and  that,  having  been  compelled 
to  do  so,  they  had  been  damaged  thereby  In 
the  sum  of  $500,  for  which  they  prayed  a 
decree.  A  reply  having  put  in  issue  the  alle- 
gations of  new  matter  contained  in  the  an- 
swer, a  trial  was  had  at  which  the  court, 
upon  stipulation,  dismissed  the  plaintifts' 
suit,  and  the  cross  blUs  of  other  lien  claim- 
ants, and,  having  found  that  the  cost  of 
making  the  changes  was  greater  than  the 
amoimt  claimed  by  the  Buildors'  Sash  & 
Door  Manuf.acturing  Company,  decreed  a  dis- 
missal of  Its  cross  bill  also,  from  which  It 
appeals. 

G.  G.  Gammans,  for  appellant  Wallace  Mc- 
Camant,  for  respondents. 

MOORE,  0.  3.  (after  stating  the  facts). 
Counsel  for  the  appellant  contend  that  the 
court  erred  in  Its  findings  of  fact,  while  it  is 
maintained  by  counsel  for  the  Investment 
company  and  Irwin  that  the  claim  of  Hen,  now 
sought  to  be  enforced,  was  not  filed  within  the 
time  prescribed  by  law,  and  for  this  reason 
the  decree  should  be  affirmed.  The  certificate 
which  called  for  the  payment  of  the  install- 
ment evidencing  the  final  completion  of  the 
building,  having  been  obtained  by  Butler  & 
Dill,  they,  on  December  8,  1892,  surrendered 
to  the  owner  the  possession  of  the  prop- 
erty. From  these  facts  it  is  evident  that  on 
this  date  each  party  considered  the  building 
entirely  completed,  as  far  as  the  contract 
was  concerned;  and  the  architect  having  ex- 
amined the  house,  and  being  satisfied  with 
the  workmanship  and  material,  accepted  the 
same,  although  he  thereafter  wrote  to  the 
contractors,  requiring  them  "to  proceed  and 
complete  the  wwk,"  Implying  thereby  that 
the  building  had  not  been  completed;  but. 
In  view  of  the  circumstances  and  acts  of  the 
parties,  we  deem  the  language  a  request 
to  repair,  rather  than  a  demand  to  complete 
the  building,  for,  at  the  time  this  certificate 
was  given,  the  defects  in  the  material  used  In 
the  building  were  not  apparent,  but  as  the 
lumber  seasoned,  it  began  to  shrink  and  check, 
thereby  exhibiting  its  imperfections,  upon  the 
discovery  of  which  the  architect  demanded 
that  it  should  be  removed,  and  better  mate- 
rial substituted  therefor.  If  the  defects  had 
been  manifest  from  an  Inspection  of  the  work 
at  the  date  of  the  certificate.  It  must  be  pre- 
sumed that  the  architect  would  not  have  given 
it  to  the  builders;  but,  having  done  so,  we 
must  conclude  he  considered  the  building  com- 
pleted, as  far  as  the  contract  was  concerned, 
for,  as  a  witness,  he  testifies  that,  when  the 
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certificate  was  Issued,  "the  work  was  com- 
pleted as  called  for  In  the  contract"  It  Is 
true  that  Butler  &  Dill  thereafter  relumed 
and  hung  the  blinds,  finishing  the  work  on 
December  19,  18!)2;  but,  the  architect  having 
omitted  them  from  the  plans  and  specifica- 
tions, this  evidently  was  not  a  part  of  their 
original  contract,  and  the  certificate  ought  to 
be  treated  as  evidence  of  the  acceptance  of 
their  work,  unless  the  provisions  of  the  con- 
tract preclude  such  a  constmcHon.  The  final 
payment  was  to  have  been  made  3o  days  aft- 
er December  8,  1892;  but,  upon  the  discovery 
of  the  Imperfections  In  the  material,  it  was 
delayed  until  after  April  30tb  of  the  next 
year,  when  the  repairs  were  completed.  The 
acceptance  of  the  building  must  be  determin- 
ed as  a  question  of  fact.  The  stipulation  in 
the  contract  to  the  effect  that  none  but  the 
final  payment  should  be  construed  as  or  under- 
stood to  be  an  acceptance  of  any  portion  of  the 
work  was  for  the  protection  of  the  owner,  and 
could,  of  course,  be  waived  by  him.  Viewed 
in  this  light,  it  must  be  admitted,  we  think, 
that  on  December  8,  1892,  the  investment 
company,  by  its  agent,  F.  Hanson  V  xilte,  the 
architect,  bellevhig  that  Butler  &  Dill  had 
fully  iierformed  their  part  of  the  contract, 
accepted  the  buIMIng,  and  issued  to  them  a 
certificate  evidencing  this  fact.  The  blinds 
were  not  hung,  however,  until  December  19, 
1892,  at  which  time  the  building  was  fully 
completed,  unless  the  work  thereafter  done  by 
Butler  &  Dill,  in  removing  and  substituting 
other  material,  served  to  postpone  such  com- 
pletion until  April  30,  1893. 

This  brings  us  to  a  consideration  of  IJie 
question  whether,  after  a  building,  which  is 
sought  to  be  subjected  to  the  payment  of  a 
claim  for  labor  and  material,  has  been  accept- 
ed as  completed  according  to  the  terms  of  the 
contract  for  its  construction,  the  renewal  or 
repair  of  some  of  its  parts  upbn  a  discovery 
of  their  defects  will  extend  the  time  for  filing 
a  lien  otherwise  excluded  by  lapse  of  time. 
While  there  is  seemingly  a  confilct  of  author- 
ity upon  this  question,  we  think  the  better  rea- 
son supports  the  rule  that,  after  a  structiu* 
has  been  completed,  inspected,  and  approved 
by  the  owner  or  his  lawful  agent,  any  latent 
defects,  existing  in  the  material  or  workman- 
ship, that  may  be  cured  by  the  builder  upon 
the  request  of  the  owner,  are  to  be  considered 
as  repairs,  and  not  omissions  in  the  perform- 
ance of  the  original  contract.  When  work  de- 
manded by  the  terms  of  the  original  contract 
has  been  omitted,  the  final  completion  of  the 
structure  dates  from  the  time  such  omissions 
are  supplied  by  the  builder  at  the  request  of 
the  owner,  although  In  the  meantime  the  lat- 
ter may  have  taken  possession  of  the  prop- 
erty (Stock  Yards  v.  O'llellly,  83  lU.  546; 
Holden  v.  WInslow,  18  Pa.  St.  160);  the  rule 
seeming  to  be  that  while  there  is  anything  to 
do  which  It  is  the  duty  of  the  builder  to  per- 
form, under  the  terms  of  the  contract,  the 
work  upon  which  he  is  engaged  is  not  complet- 
ed until  this  obligation  is  accomplished  (Watts- 


Campbell  Co.  r.  Tuengling,  51  Hun,  802,  3  N. 
X.  Supp.  869);  80  that,  if  the  window  bUnds 
were  demanded  by  the  terms  of  the  original 
contract,  the  house  could  not  be  considered 
completed  until  they  .were  supplied.  So,  too, 
when  the  builder,  after  a  substantial  com- 
pletion of  the  structure,  at  the  request  of  the 
owner,  makes  additions  to  it  which  are  useful 
or  necessary  to  its  enjoyment,  the  final  comple- 
tion dates  from  the  time  such  additions  are 
made.  Hofer's  Appeal,  116  Pa.  St.  360,  9  Atl. 
441;  Nichols  v.  Culver,  51  Conn.  177.  When 
the  work  has  been  apparently  completed,  but 
not  accepted,  the  restoration  by  the  builder  of 
a  part  to  which  objection  has  been  made  is 
considered  as  a  substitution  under  the  terms  of 
the  original  agreement,  and  not  a  repair,  and 
therefore  the  statute  begins  to  run  only  from 
the  final  completion  of  the  imperfectly  formed 
obligation.  Bruce  v.  Berg,  8  Mo.  App.  20*; 
Scott  v.  Cook,  Id.  193;  Worthen  v.  Cleaveland, 
129  Mass.  S70;  Harrison  v.  Association,  134 
Pa.  St.  538,  19  Ati.  804;  Water-Supply  Co.  v. 
Kiter  (Ind.  Sup.)  37  N.  E.  652.  But,  after  a 
building  has  been  accepted,  repairs  made 
thereon  will  not  revive  a  Hen  for  labor  per- 
formed upon  or  materials  furnished  to  be  used 
in  the  structure  prior  to  such  acceptance. 
Berry  v.  Turner,  46  Wis.  105,  Dunn  v.  Mc- 
Kee,  5  Snecd,  657.  In  Conlee  v.  Clark,  42  X. 
B.  762,  the  appellate  court  of  Indiana  reached 
a  different  conclusion,  which  Is  much  weaken- 
ed, however,  by  the  fact  that  two  of  the  judges 
dissented  from  the  opinion  announced  by  the 
majority.  The  latter  rule  also  prevails  in 
California.  Mclntyre  v.  Trautner,  03  Cal. 
429.  In  the  case  at  bar,  the  house,  in  our 
Judgment,  was  completed  on  December  19, 
1892,  when  the  blinds  were  hung;  and  any 
work  thereafter  done  must  be  considered  as  re- 
pairs, and  the  notice  of  lien  of  tlie  sash  and 
door  company,  not  having  been  filed  within  30 
days  from  the  completion  of  the  building,  was 
not  filed  within  the  time  prescribed  by  law 
(Ainslie  V.  Kohn,  16  Or.  363,  19  Pac.  97);  and 
hence  the  decree  is  aflirmed. 


(to  Or.  428) 

HOLMAN  V.  DB  LIN-RIVER-FINLBY 

CO.  et  al. 

(Supreme  Court  of  Oregon.    Jan.  18,  1897.) 

Appeal— Review— Laxdloki)  AMD  Ten  AST— Lbasb 

— Sl'KKENDBK— FORFEITUKE. 

1.  An  appeal  by  defendant  from  a  judgment 
for  plaintiff  does  not  bring  up  the  question  of  the 
sufficiency  of  the  answer,  as  tested  by  a,  demur- 
rer which  was  overruled. 

2.  A  lessee  who  has  assigned  his  interest  in 
the  lease  to  his  co-tenant  cannot,  by  afterwards 
paying  the  rent  to  the  end  of  the  term,  and  tak- 
ing an  assignnieut  to  himself  of  the  interest  of 
the  lessor,  recover  on  the  lease,  from  his  co-ten- 
ant, or  a  tenant  of  his  co-tenant,  the  amount  of 
rent  so  paid  by  him,  as  by  such  payment  all  ob- 
ligations under  the  lease  are  discharged. 

3.  After  the  execution  of  a  lease  to  I.i.  &  H., 
the  latter  retired  from  the  firm,  and  assigned  his 
interest  in  the  lease  to  L.  Afterwards  a  part- 
nership was  formed  between  L.  and  others,  who 
continued  to  occupy  the  premises  until  a  corpora- 
tion was  formed,  by  which  the  premises  were 
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tlieu  occapied.  After  H.'s  retirement  the  rent 
was  paid  Dy  L.,  or  one  of  his  partners,  and  re- 
ceipts made  to  "L.  &  Co.,"  instead  of  "L.  &  H.," 
and  no  demand  was  made  on  U.  for  the  rent  for 
^  months.  H.  then  paid  all  rent  in  arrears  and 
to  become  due,  and  tooli  an  assi^rnment  from  the 
lessors  of  the  lease,  and  their  claims  for  rent. 
Beld,  that  no  surrender  of  the  lease  was  shown, 
so  as  to  enable  H.  to  recover  for  use  and  occu- 
pation by  thb  corporation  during  the  life  of  the 
lease. 

4.  Breach  oi  a  condition  in  a  lease  against  as- 
signing or  subleasing  without  permission  of  the 
lessor  does  not  avoid  the  lease,  except  at  the  op- 
tion of  the  lessor,  shown  by  re-entry. 

Appeal  from  circuit  court,  Multnomah 
county;  E.  D.  Staattuck,  Judge. 

Action  by  Edward  Holman  against  the  De 
LIn-RlVer-Flnley  Company  and  others. 
There  was  a  judgment  for  plaintift,  and  de- 
fendants appeal.    Reversed. 

The  basis  of  plaintiff's  action  is  a  claim  or 
demand  for  rent  for  use  and  occupation  of 
certain  premises,  situate  in  the  city  of  Port- 
land, from  October  1,  X893,  to  January  4, 
1895,  at  a  monthly  rental  of  $200,  payable  In 
advance,  alleged  to  have  been  assigned  to  him 
by  T.  h.  Ray,  R.  L.  Ray,  H.  Ray,  Sarah  Ray, 
J.  D.  W.  Ray,  and  Mary  Arbuckle,  who  were 
and  are  the  owners  of  said  premises,  as  Joint 
tenants.  To  defeat  the  action,  defendants 
answer  that  on  September  25,  1880,  the  own- 
ers executed  a  lease  of  said  premises  to  the 
plaintiff  and  the  defendant  De  Lin,  who  were 
then  partners  as  De  Lin  &  Holman,  for  the 
term  of  Ave  years,  beginning  with  March  1, 
1890,  at  a  monthly  rental  of  $200,  which  the 
said  De  Lin  &  Holman  undertook  to  pay  on 
the  1st  day  of  each  and  every  month  during 
the  term;  that  about  December  2,  1892,  De 
Lin  &  Holman  dissolved  their  co-partnership, 
and  Holman  assigned  to  De  Lin  his  one-half 
Interest  In  the  business  theretofore  carried 
on  by  them  as  such  partners,  and  the  afore- 
said lease,  and  that  thereafter  De  Lln  re- 
mained in  the  possession  and  occupancy  of 
the  premises  under  the  lease,  but  did  not  un- 
dertake or  assume,  by  the  assignment,  to 
pay  the  rent,  nor  did  the  lessors  undertake 
to  accept  or  receive  De  Lln  as  and  for  De 
I-ln  &  Holman,  but  thereafter  continued  to 
collect  from,  and  enforce  the  conditions  of 
tbe  lease  against,  both  De  Lln  and  Holman, 
as  their  tenants;  that  thereafter,  about  Sep- 
tember 25,  1893,  the  De  Lln-Klver-FInley 
Company,  a  corporation,  succeeded  to  the 
basiness  of  De  Lln,  and  thenceforth  occupied 
the  premises  under  De  Lln,  and  as  his  ten- 
ant, and  not  otherwise;  that  about  Decem- 
ber 27,  1894,  the  lessors  instituted  an  action 
In  the  circuit  court  of  the  state  of  Oregon 
for  Multnomah  county  against  the  plaintiff 
and  De  Lln,  upon  the  lease,  to  recover  for 
rent  then  in  default,  aggregating  $2,000,  and 
that  plaintiff  thereupon  paid  and  discharged 
his  liability  upon  said  lease,  and  by  so  do- 
ing relieved  De  Lln  and  every  person  whom- 
soever of  liability  for  any  rent  due  or  to  be- 
come due  under  the  lease,  but,  notwlthstand- 
Ine,  plaintiff  undertook  to  obtain  from  the 


lessors  a  transfer  of  the  lease,  and  tbe  right 
to  recover  for  rent  reserved,  but  that  the 
said  lease  and  liability  thereunder  have  been 
wholly  surrendered,  satisfied,  and  dischar- 
ged. The  lease  referred  to  In  the  answer 
■was  In  fact  executed  by  T.  L.  Ray,  alone. 
This  the  reply  shows,  and  it  Is  further  al- 
leged therein  that  defendants  went  into  pos- 
session of  the  premises,  and  continued  to  oc- 
cupy the  same  for  the  time  set  forth  in  the 
complaint,  and  to  pay  the  owners  thereof  the 
rent  for  their  use,  and  that  such  owners  rec- 
ognized and  treated  the  defendants  as  their 
tenants  during  such  time,  and  not  the  plain- 
tiff. A  motion  was  Interposed  by  plaintiff 
to  strike  out  all  of  the  further  and  separate 
answer  as  sham  and  Irrelevant,  which  was 
sustained;  but  it  seems  that  a  demurrer  was 
subsequently  filed  in  the  same  matter,  beard 
and  considered  by  the  court,  and  overruled. 
At  the  trial,  .and  after  plaintiff  had  conclud- 
ed the  introduction  of  his  evidence,  the  de- 
fendants moved  for  a  nonsuit,  and,  after 
verdict,  moved  for  Judgment  non  obstante, 
both  of  which  motions  were  overruled.  The 
action  of  the  court  below  in  sustaining  plain- 
tiff's and  overruling  the  defendants'  said  mo- 
tions and  In  giving  certain  instructions  duly 
excepted  to,  is  assigned  as  error  on  the  ap- 
peal. 

The  following  facts  may  be  regarded  as 
having  been  proved  at  the  time  plaintiff  rest- 
ed his  case  In  chief:  That  one  B.  B.  Ar- 
buckle was  the  agent  for  the  owners  of  the 
building  or  premises,  with  authority  to  lease 
the  same  and  collect  the  rents.  That  on 
the  25th  day  of  September,  1889,  Arbuckle, 
In  the  name  of  T.  L.  Ray,  one  of  the  Joint 
owners,  executed  a  lease,  not  under  seal,  to 
plaintiff  and  the  defendant  De  Lln,  partners 
In  business,  as  undertakers,  as  De  Lln  & 
Holman,  purporting  to  let  to  them  the  en- 
tire Interest  In  said  building  or  premises 
for  a  term  of  five  years,  beginning  March  1, 
1890,  at  a  monthly  rental  of  $200,  payable 
in  advance,  which  they  undertook  and 
agreed  to  pay.  De  Lln  &  Holman  occupied 
the  premises  to  November  28,  1892,  when 
Holman  went  out.  Thereafter  De  Lln,  Riv- 
er, and  Flnley  occupied  them  as  co-partners 
until  September,  1893,  when  they  incorporat- 
ed as  the  De  Lin-River-Flnley  Company, 
which  corporation  continued  In  possession 
until  January,  1895,  when  it  ceased  to  do 
business  and  vacated  the  premises.  In  the 
meantime,— about  July,  1894,— De  Lln  sold 
and  transferred  his  stock  or  Interest  in  the 
concern  to  the  defendant  Rieger.  De  Lln 
paid  the  rent  for  December,  1892,  being  the 
first  coming  due  after  Holman's  retirement, 
which  Arbuckle  says  was  paid  to  him  before 
he  knew  that  Flnley  had  become  a  member 
of  the  company.  Thereafter  all  payments 
of  rent  for  the  company  or  corporation  were 
made  by  Flnley,  except  $100  by  De  Lln.  The 
rent  was  paid  promptly  to  and  Inclusive  of 
the  month  of  August,  1893,  but  thenceforth 
the  company  dropped  behind,  paying  the  last 
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Item  In  October,  1891,  which  paid  the  rent  In 
full  to  April  1, 18d4.  On  December  15, 1804, 
Arbnckle  called  upon  Holman  for  payment 
of  back  rent  then  amounting  to  $1,800,— 
which  Holman  says  was  the  first  time  he 
had  been  called  upon  since  he  left  the  place, 
—upon  falling  to  pay  which  he  was  sued  by 
T.  L.  Ray  on  the  20th;  and  In  January,  1895, 
he  paid  the  rent  In  full  to  the  expiration  of 
the  term  of  the  lease,  amounting  to  $2,200, 
In  consideration  of  which  he  took  an  assign- 
ment or  release  from  all  the  joint  owners  of 
the  premises,  purporting  to  assign,  set  over, 
release,  and  quitclaim  to  him  any  claim  that 
they,  or  either  of  them,  jointly  or  severally, 
had  against  De  Lin,  River,  FInley,  or  RIeger, 
or  either  of  them,  either  In  their  Individual, 
co-partnership,  or  corporate  capacity,  for 
rent  of  said  building,  and  also  any  claim  for 
rent  due  or  to  become  due  under  the  De  Lin 
&  Holman  lease,  which  Is  attached  to,  and 
made  part  of,  the  assignment.  Arbuckle  tes- 
tified. In  effect,  that  Finley  always  claimed 
to  be  trying  to  pay  the  rent,  saying  at  one 
time  that,  if  he  could  sell  some  property  In 
California,  he  would  straighten  It  up,  and  In 
Majr  or  June.  ISSM,  he  said  that  when  Rlegei 
got  an  Interest  in  the  company  he  expected 
to  be  able  to  pay  In  full,  as  he  would  bring 
money  Into  the  business.  River  and  FInley 
objected  to  the  receipts  for  rent  being  made 
to  Holman  &  De  Lin,  and,  at  their  sugges- 
tion, Arbuckle  made  them  to  "De  Lin  &  Co." 
after  March  3,  1808,  but  continued  to  de- 
mand tlierent  of  De  Lin  &  Co.  under  the 
lease.  The  lessors,  at  the  time  they  assign- 
ed to  Holman,  had  not  canceled  the  lease, 
nor  released  De  Lin  and  Holman,  or  either  of 
them.  It  was  a  question  with  them  who 
was  to  pay  the  rent.  Finley  requested  Ar- 
buckle not  to  say  anything  about  it  to  Hol- 
man, that  he  would  pay  It,  and  asked  for  a 
reduction,  which  was  refused  for  fear  It 
might  Invalidate  the  lease.  The  purpose  of 
the  assignment  was  to  transfer  whatever 
claim  the  assignors  had  to  Holman,  whether 
under  the  lease  or  otherwise.  They  claimed 
that  De  Lin  &  Holman  were  held  under  the 
lease,  and  It  was  a  question  whether  Finley 
and  RIeger  were  or  not  and,  if  they  bad  any 
such  claim  against  Finley  &  Co.,  they  as- 
signed It  to  Holman.  W.  C.  Kolb  testified 
that  he  heard  a  conversation  between  Fin- 
ley and  River,  who  claimed  there  was  a 
clause  In  the  lease  prohibiting  Its  assign- 
ment or  transfer  without  the  consent  of  the 
lessees.  Finley  said  that  they  were  not  re- 
sponsible, but  that  they  would  go  along  and 
do  the  best  they  could;  that  he  thought  they 
would  be  able  to  pay  the  rent  and  expected 
business  to  pick  up;  and  that  he  did  not 
want  to  move,  as  It  would  cost  him  $1,000. 
The  witness  corroborates  Arbuckle  touching 
what  Finley  said  to  him  about  the  payment 
of  rent,  and  the  reasons  why  he  was  unable 
to  pay.  On  cross-examination  he  testified 
that  they  (Finley  and  River)  said  the  rent 
was  too  much,  and  that  they  had  gone  to  see 


Arbuckle  to  get  blm  to  reduce  It,  and  that 
If  they  could  not,  and  they  could  get  a 
cheaper  place,  they  would  move  out;  that 
they  were  not  responsible,  and  the  lease 
would  not  hold  them.  They  tried  to  get  a 
place  from  the  A.  O.  U.  W.  people,  and  fail- 
ed. This  is,  In  effect  and  substance,  all  the 
testimony  offered  by  the  plaintiff  when  he 
had  rested. 

E.  0.  Bronaugh  and  W.  D.  Fenton,  for  ap- 
pellants. O.  O.  Holman  and  Rufus  Mallory, 
for  respondent- 

WOLVERTON,  J.  (after  stating  the  facts!. 
The  motion  to  strike  out  was  undoubtedly 
waived  by  the  subsequent  filing,  hearing, 
and  determination  of  the  demurrer,  and 
thereby  treating  It  as  not  In  the  record;  and, 
the  demurrer  having  been  overruled,  the  de- 
fendants' appeal  does  not  bring  the  question 
of  the  sufficiency  of  the  answer  here,  teste«l 
by  either  of  these  papers  or  document.«i. 
But  notwithstanding,  as  it  was  so  urgently 
Insisted  at  the  argument  that  the  facts  stat- 
ed do  not  constitute  a  defense,  and  as  pre- 
liminary to  the  cardinal  question  In  the  case, 
—that  of  nonsuit,— we  are  constrained  to 
make  the  inquiry  whether  the  position  is 
tenable.  We  think  the  separate  answer 
states  a  good  defense.  It  shows  that  tlie 
right  of  action  dei»ends  upon  a  written  lease, 
wherein  plaintiff  Is  one  of  the  lessees,  while 
be  sues  in  the  right  of  the  lessors,  which  ha 
claims  by  assignment  from  them  after  hav- 
ing himself  paid  all  rent  due  or  reserved  un- 
der it  to  the  end  of  the  term.  The  action  1« 
for  use  and  occupation,  and  It  must  be  sup- 
ported by  a  contract  of  leasing,  express  or 
implied.  Jennings  v.  Alexander,  1  Hilt.  154: 
Hurley  v.  Lamoreaux,  29  Minn.  138,  12  N. 
W.  447.  Sections  2984,  2985,  Hill's  Ann. 
Laws  Or.,  do  not,  as  supposed,  create  a  right 
which  gives  rents,  but  prescribe  a  remedy. 
They  relate  to  the  recovery  of  rents  when 
due,  and  must  be  based  upon  subsisting  con- 
ventional relations.  Stewart  v.  Perkins,  3 
Or.  008;  Campbell  v.  Stetson,  2  Mete.  (Mass.) 
504.  By  accepting  the  assignment  of  plain- 
tiff's interest  in  the  lease,  De  Lin  did  not  as- 
sume any  additional  or  new  liability  to  the 
lessors  for  the  payment  of  rent,  nor  did  they 
accept  or  receive  him  as  their  lessee  In  the 
place  and  stead  of  De  Lin  &  Holman,  but 
continued  to  treat  both  as  their  tenants. 
Thus  far  there  could  be  no  release  of  the 
liability  of  either  De  Lin  or  the  plaintiff  un- 
der the  lease.  De  Lin  continued  to  occupy 
the  premises  until  the  corporation  was  form- 
ed, which  took  possession  under  De  Lin,  as 
his  tenant,  and  not  as  the  tenant  of  the 
owners,  nor  as  assignee  of  the  term;  but 
this  did  not  change  the  rights  and  liabili- 
ties of  the  parties  to  and  under  the  lease. 
Now,  while  the  conditions  were,  as  delineat- 
ed, the  plaintiff,  one  of  the  lessees,  prior  to 
the  expiration  of  the  term,  pays  all  rent  re- 
served, whether  due  or  to  become  due,  takes 
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an  assignment  of  tbe  lease,  and  now  sues 
by  virtue  of  alleged  rights  acquired  from 
the  lessors  by  the  assignment  It  Is  perfect- 
ly apparent  that  plaintiff  has  not  acquired 
any  such  rights  as  will  support  the  action. 
His  payment  of  the  rent  reserved  to  the  les- 
sors discharged  the  obligation  under  the 
lease  to  pay  rent,  as  fully  and  completely  as 
though  De  Lin  or  they  together  had  paid 
It.  The  lessors  thenceforth  had  no  right  of 
recovery  in  any  form  upon  the  lease,  by  vir- 
tue of  the  particular  obligation  to  pay  rent; 
and  the  plaintiff,  by  the  assignment,  could 
acquire  no  higher  right  than  they.  The  an- 
swer Is  a  sort  of  reductlo  ad  absurdum  of 
plaintiff's  position.  He  is  placed  In  the  light 
of  acquiring  the  interest  of  the  lessors  for 
the  purpose  of  suing  himself,  or,  what  Is 
equivalent,  his  co-obligor,  upon  the  Instru- 
ment, after  he  had  discharged  the  obliga- 
tion; the  other  defendants  being  the  ten- 
ants of  his  co-obligor,  and  not  of  his  assign- 
ors. It  was  also  suggested  that  the  answer 
is  sham.  In  that  the  copy  of  the  lease  at- 
tached, and  made  part  of  It,  shows  that  the 
leasing  was  between  T.  L.  Ray,  one  of  the 
joint  tenants  only,  and  De  Lin  &  Holman, 
whereas  It  Is  alleged  that  It  was  executed 
by  all  the  joint  owners;  but  if  the  lease  pur- 
porting to  be  of  the  whole  interest  is  the 
source  of  plaintiff's  title  or  right  of  action, 
he  standing  In  the  shoes  of  the  lessors  by 
virtue  of  the  assignment,  and  the  rent  re- 
served having  been  paid  and  discharged  by 
the  plaintiff  himself,  the  defense  Is  com- 
plete. It  shows  such  an  outstanding  lease, 
so  treated  and  considered,  as  will  preclude  a 
recovery  by  the  lessors  against  subtenants. 

We  come  now  to  the  question  of  nonsuit. 
Ordinarily   a   prima   facie   case   would   be 
made.  In  an  action  for  use  and  occupation, 
when  occupancy  has  been  shown,  and  an  at- 
tornment with  the  rental  value,  or  an  agree- 
ment to  pay  a  definite  sum,  and  the  proof 
herein  offered  Is  undoubtedly  sufficient  for 
that  purpose.     The  reply,  however,  admits 
an  outstanding  lease,— the  same  as  set  up  by 
the  answer,— but  seeks  to  avoid  Its  effect  by 
alleging  an  occupancy  by  defendants  under 
plaintiff's  assignors,  and  an  attornment  to 
them  for  the  use  of  the  premises,  and  a  rec- 
ognition of  the  defendants  by  such  assignors 
as  their  tenants.    This  presupposes  a  sur- 
render or  nullification  of  the  outstanding 
lease,  although  It  is  not.  In  terms,  so  alleged, 
as  while  such  lease  subsisted  the  plaintiffs 
assignors  could  not  let  to  other  parties.  They 
could  not  have  two  tenants  at  one  and  the 
same  time.     Logan  v.  Anderson,   2  Dong. 
(Mich.)  103.     It  also  appears  from  plaintiff's 
proof  that  such  a  lease  was  executed,  and 
that  plaintiff  treated  it  as  outstanding  and 
subsisting,  by  occupying  the  premises  under 
It,  jointly  with  De  Lin,  up  to  about  Novem- 
l>er  28, 1892.    The  evidence  does  not  disclose 
•wrhat  functions  the  lease  performed  after 
-that  date,  or  what  was  done  with  It,  or  how 
tt  waa  treated  by  the  parties  concerned,  ex- 


cept that  plaintiff  paid  the  rent  under  It,  and 
took  and  accepted  an  assignment  of  It  to 
himself;  but  it  must  be  taken  to  have  cou- 
tinued  as  subsisting  and  outstanding  until 
the  expiration  of  the  term  thereby  created, 
unless  it  was  shown  to  have  been  canceled 
or  surrendered  by  the  act  of  the  parties  to 
It  In  this  connection  we  may  indulge  a 
corollary  presumption;  and  that  Is,  when 
once  it  appears  that  there  Is  an  outstanding 
lease  of  premises,  the'  occupant  thereof,  if 
not  the  lessee  himself  or  his  assignee.  Is  the 
tenant  of  the  rightful  owner  of  the  term,  or, 
rather,  that  he  Is  a  subtenant.  In  some  de- 
gree, of  the  original  lessor.  Such  a  tenant 
Is  not  answerable  to  the  owner  of  the  prem- 
ises for  the  rental,  because  there  is  neither 
privity  of  estate  nor  of  contract  between 
them.  Jennings  v.  Alexander,  supra;  Sim- 
mons V.  Fielder,  46  Ala.  304;  McFarlan  v. 
Watson,  3  N.  Y.  286;  1  Tayl.  Landl.  &  Ten. 
g  109;  2  Tayl.  Landl.  &  Ten.  §  448.  It  was 
therefore  Incumbent  upon  the  plaintiff  to 
overcome  In  some  manner  these  attendant 
presumptive  conditions  touching  the  incon- 
gruous lease.  Rehm  v.  Weiss  (City  Ct.  N. 
y.)  28  N.  Y.  Supp.  772;  Doty  v.  Glllett,  43 
Mich.  206, 5  N.  W.  89.  And  the  granting  of  the 
nonsuit  must  depend  upon  whether  the  plain- 
tiff has  produced  evidence  from  which  a 
surrender  of  the  same  may  be  Inferred.  If 
he  has,  there  was  enough  to  go  to  the  jury; 
otherwise  not.  A  surrender  may  be  effected 
by  express  agreement,  or  by  operation  of 
law.  It  takes  place  by  operation  of  law 
when  the  parties,  without  express  surrender, 
do  some  act  which  implies  that  they  have 
mutually  agreed  to  consider  the  surrender 
as  made.  2  Tayl.  Landl.  &  Ten.  J  512; 
Beall  V.  White,  94  U.  S.  389;  Wheeler  v. 
Walden,  17  Neb.  122,  22  N.  W.  346.  There 
Is  no  testimony  here  tending  to  establish  an 
express  surrender.  Is  there  any  from  which 
one  by  operation  of  law  may  be  Inferred? 
To  establish  a  letting  by  plaintiff's  assignors 
to  the  defendants,  it  Is  shown  that  they, 
through  their  agent,  Arbuckle,  collected  the 
rents  directly  from  the  defendants,  and  that 
the  later  receipts  were  Issued  In  the  name  of 
De  Lin  &  Ck).,  Instead  of  De  Lin  &  Holman, 
the  original  lessees.  All  this  is  competent 
as  evidence  tending  to  show  a  leasing,  but 
it  Is  not  of  itself  sufficient  from  which  to  In- 
fer the  surrender  of  the  subsisting  repug- 
nant lease  theretofore  executed  by  the  plain- 
tiff's assignors  to  himself  and  partner.  The 
agent  of  the  assignors  positively  refused  to 
do  anything  which  would  have  a  tendency 
to  release  plaintiff  of  his  liability.  So  there 
Is  here  no  intention  on  the  part  of  the  as- 
signors to  assent  to  a  surrender.  De  Lin, 
the  partner  of  plaintiff,  surely  did  nothing 
from  which  the' remotest  Inference  could  be 
drawn  that  he  had  agreed  to  such  an  act  or 
transaction.  Holman  says  that  he  was  not 
called  upon  for  the  rent  for  25  months  after 
he  went  out,  which  Is  very  true,  no  doubt; 
but  he  recognized  the  subsistence  of  the  lease 
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at  that  time,  by  paying  the  rent  due,  not 
only  for  the  time  which  defendants  had  oc- 
cupied the  premises,  but  to  the  end  of  the 
term  fixed  thereby,  which  had  not  yet  ex- 
pired. And,  further  than  this,  he  treated 
the  lease  as  a  subsisting  document,  by  talk- 
ing an  assignment  of  it  to  himself.  Instead 
of  this  testimony  Justifying  an  Inference 
that  the  assignors  of  plaintiff  and  he  had 
agreed  to  a  surrender,  it  proves  the  very  op- 
posite,—that  there  wa^  absolutely  no  Inten- 
tion by  either  party  to  the  lease,  much  less 
that  there  was  a  mutual  understanding,  that 
a  surrender  should  t&ke  place.  So  we  thlnl: 
the  testimony  offered  failed  to  show  a  case 
suflScieut  to  go  to  the  jury,  and  the  testi- 
mony for  defendant  was  not  more  favorable 
to  plaintiff. 

It  was  argued  that,  as  the  lease  contains 
covenants  against  an  assignment  or  a  sub- 
leasing by  the  lessees  without  the  consent  of 
the  lessors,  It  was  rendered  void  by  reason 
of  the  assignment  and  the  occupancy  by  the 
defendant  company  under  De  Lin;  but  these 
covenants  were  made  for  the  benefit  of  the 
lessors,  and  it  was  Incumbent  upon  them  to 
re-enter  in  order  to  terminate  the  lease,  or 
revest  the  estate  in  them.  Shattuclc  v.  Love- 
Joy,  8  Gray,  204.  It  was  not  shown  that  they 
did  this,  and  hence  they  were  not  reinvested 
of  their  old  estate. 

These  conclusions  render  it  unnecessary  to 
examine  the  other  questions  made  In  the 
briefs  and  at  the  argument.  The  Judgment 
of  the  court  below  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  allow  the 
nonsuit. 


(30  Or.  312) 

GRANT  V.  PADDOCK. 
(Supreme  Court  of  Oregon.     Jan.  18,  1897.) 

EllECTIilENT— OCSTBB  —  LiMITATIOS  OF  ACTIONS  — 

Running  op  Statote— Partition 
AMONG  Heiks. 

1.  Where  defendant,  in  an  action  by  his  co- 
tenant  to  recover  his  share  of  the  premises, 
denies  plaintiff's  right,  and  alleges  adverse  pos- 
session for  over- 10  years,  a  finding  of  adverse 
holding  for  less  than  10  years  is  sufficient  as  a 
finding  of  ouster  by  defendant. 

2.  Wliere  plaintiff's  predecessor  in  title  died 
April  30,  1884,  an  action  for  the  recovery  of 
the  real  estate  commenced  April  30,  1894,  was 
not  barred,  under  Hill's  Ann.  Laws,  §  4,  pro- 
viding for  such  actions  within  10  years;  sec- 
tion 519  providing  that  the  time  within  which 
an  act  shall  be  done  shall  be  computed  by 
excluding  the  first  day  and  including  the  last. 

3.  A  conclusion  of  law,  that  the  share  of  one 
of  several  Joint  heirs,  capable  of  mnkiug  a  will, 
descended  on  his  deith  to  the  survivors,  is  not 
supported,  in  the  absence  of  a  finding  that  he 
died  intestate,  or  that  he  did  not  leave  a  widow, 
child,  or  parent  Surviving. 

Appeal  from  circuit  court,  Multnomah 
county;   H.  Hurley,  Judge.    , 

Action  by  J.  M.  Grant  against  Benjamin  O. 
Paddoclt.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Modified. 

This  is  an  action  by  J.  M.  Grant,  as  ten- 
ant In  common,  to  recover  of  his  co-tenant 


the  undivided  one-third  of  the  north  half  of 
the  donation  land  claim  of  John  A.  and  Nan- 
cy Williams,  In  Multnomah  county.     The 
defendant,  after  denying  the  material  alle- 
gations of  the  complaint,  alleges— First,  that 
one  S.  B.  Paddock,  under  whom  he  holds  pos- 
session. Is  the  owner  In  fee  of  the  whole  ot 
the  north  half  of  said  claim;   and,  second, 
that  neither  the  plaintiff,  nor  his  ancestor, 
predecessor,  or  grantor,  was  seised  or  pos- 
sessed of  the  demanded  premises  within  10 
years  before  the  commencement  of  this  ac- 
tion, during  which  time  the  defendant  and 
those  under  whom  he  claims  have  been  in 
the  open,  notorious,  peaceable,  and  quiet  pos- 
session  thereof,   and   have   held    the   same 
adversely  as  against  every  one.      The  re- 
ply put  In  Issue  the  allegations  of  new  mat- 
ter contained   in  the   answer,   and.   a  Jury 
being  waived,  a  trial  was  had  by  the  court, 
which  found,  In  substance,  that  on  Decem- 
ber 5,  1860,  Nancy  Williams  died  intestate. 
In  Multnomah  county,  leaving,  as  her  heirs  at 
law,    the   issue   of   her   marriage    with   the 
said  John  A.  Williams,  her  surviving  hus- 
band, to  wit,  Sarah  J.  Grant,  Missouri  Dodd, 
Judith  A.  Bozorth,  Josephine  Grant,  Milton 

B.  Williams,  Wiley  C.  Williams,  and  San- 
ford  K.  Williams,  and  the  following  named 
grandchildren,  John  Henry  Chllda  and 
George  Shelly;  that  Milton  B.  Williams  died 
In  18G1  and  Wiley  C.  WiUiams  In  liUSi,  each 
being  then  under  age,  unmarried,  and  with- 
out issue,  and  that  said  John  Henry  Childs 
died  after  April  30,  1884;  that  at  the  time 
of  her  death  the  said  Nancy  Williams  was 
.seised  In  fee  of  the  north  half  of  said  do- 
nation land  claim;  that  on  June  10,  1863, 
John  A.  Williams,  having  a  life  estate  only 
In  said  premises,  as  teiuint  by  the  curtesy, 
executed  to  one  Henry  Holtgreve  a  gen- 
eral warranty  deed,  purporting  and  intend- 
ing thereby  to  convey  In  fee  the  whole  of 
said  north  half;  that  on  May  1,  1S<35.  Holt- 
greve and  his  wife  executed  a  deed  for  sa^ 
premises  to  one  John  Switzler,  and  be  to  J. 

C.  Files   in  1876,   who,   with   bis    ■wife,   oa 
March  14th  of  that  year,  executed  to  the  de- 
fendant's lessor  a  deed  purporting   to  -coa- 
vey  the  same  to  him,  his  heirs  and  assigns; 
that  each  of  said  grantees,  on  obtaining  his 
deed,  entered  into  possession  of  tUls   land, 
and  continued  to  occupy,  use,  and  cultivate 
the  same  as  a  farm,  until  he  executed  a  deed 
thereto,    and    surrendered    the     t>os«esslon 
thereof  to  his  grantee;   that  their  possesstoa 
had  been  open,  continuous,  adverse,  and  hos- 
tile to  all  other  persons,  and  under   a  claim 
of  title  to  the  whole  of  said  real  property; 
that,  from  March  1,  1876,  to  the  cotntDence- 
ment  of  this  action,  defendant's  father,  Syl- 
vester E.  Paddock,  by  himself  an<l   his  ten- 
ants, has  continued  to  occupy  and    use  the 
said  premises,  and  was  then  In  the   posses- 
sion thereof;    that  John  A.  Williams  died  ca 
the   30th    day    of  April,    1884,    bet-^^een    iZ 
o'clock  midnight  and  2  o'clock  of  tbat  morn- 
ing;   that  the  summons  in  this    action   was 
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not  dellrered  to  tbe  sheriff  of  Multnomah 
county  for  service  until  April  30,  1894,  after 
8  o'clock  a.  m.;  that  Judith  A.  Bozorth  died 
Intestate  November  29,  1892,  leaving  three 
eons,  named  J.  O.,  M.  B.,  and  Scott  Bozorth; 
that  on  April  18,  1894,  said  Sarah  J.  Grant 
and  Josephine  Grant  executed  to  the  plain- 
tiff a  deed  purporting  to  convey  an  undivid- 
ed two-sixths  of  said  premises.  And  the 
court  also  found,  as  conclusions  of  law,  that, 
upon  the  death  of  Nancy  Williams,  the  real 
property  of  which  she  died  seised  descended 
to  her  heirs  In  equal  shares;  that  the  shares 
of  Milton  B.  and  Wiley  O.  Williams  descend- 
ed In  equal  shares  to  the  children  of  Nancy 
Williams;  that  the  share  of  John  Henry 
Ghilds  therein  descended,  upon  his  death, 
subsequent  to  the  death  of  John  A.  Williams, 
to  the  other  remaining  heirs  of  Nancy  Wil- 
liams; that  the  statute  of  limitations  did. 
not  begin  to  run  against  the  heirs  of  Nancy 
Williams,  as  to  the  north  half  of  said  claim, 
until  the  death  of  John  A.  Williams;  that 
the  plaintlfTs  right  of  action -was  not  barred; 
that  plaintiff  was  the  owner  in  fee  and  enti- 
tled to  the  possession  of  the  undivided  one- 
third  of  the  north  half  of  said  claim;  and 
that  the  defendant  wrongfully  withholds  the 
possession  thereof,  to  the  plaintiff's  damage 
In  the  sum  of  one  dollar,— and  upon  these 
findings  gave  judgment  for  the  plaintiff, 
from  which  the  defendant  appeals. 

S.  K.  Harrington  and  W.  W.  Thayer,  for 
appellant.  A.  H.  Tanner  and  H.  J.  Bigger, 
for  respondent. 

MOORE,  C.  J.  (after  stating  the  facts).  It 
Is  contended  by  counsel  for  the  defendant 
that,  an  issue  having  been  joined  upon  the 
allegation  that  plaintiff  was  the  owner  in 
fee  of  an  estate  in  the  demanded  premises, 
as  tenant  in  common  with  the  defendant, 
upon  which  the  court  failed  to  find  an  ouster 
of  the  plaintiff,  or  a  refusal  of  the  defend- 
ant to  admit  him  into  possession,  It  follows 
that  there  is  no  foundation  to  support  the 
Judgment,  for  which  reason  it  should  be  re- 
versed. While  proof  of  a  denial  of  the  plain- 
tiff's right  of  possession,  or  some  act  equiva- 
lent thereto.  Is  essential  to  the  maintenance 
of  an  action  of  ejectment  by  a  tenant  In  com- 
mon of ,  real  property  against  a  co-tenant 
(Hill's  Ann.  Laws  Or.  §  327),  yet  the  condi- 
tion of  the  pleadings  may  be  such  as  to  con- 
cede this  fact,  and  thus  dispense  with  such 
proof  (Preem.  Co-ten.  [2d  Ed.]  §  292).  In 
Miller  V.  Myers,  46  Cal.  535,  the  court,  in  dis- 
cussing this  proposition,  say:  "It  Is  well 
settled  that  a  refusal,  after  a  proper  demand 
by  a  tenant  In  common  In  possession  to  admit 
Ills  co-tenant  into  the  possession.  Is  Itself  an 
ouster,  and  dispenses  with  the  necessity  of 
further  proof  on  that  point.  It  Is  equally 
■clear  that,  In  an  action  by  a  tenant  in  com- 
rnon  against  his  co-tenant  to  be  admitted  In- 
to the  possession,  a  denial  In  the  answer  of 
<:he  plaintiff's  title  and  right  of  entry  is  equiv- 


alent to  an  ouster."  The  answer  herein,  hav- 
ing alleged  adverse  possession  for  more  than 
10  years  as  a  defense  to  the  action,  was  clear- 
ly a  denial  of  the  plaintiff's  right,  and  the 
court  having  found  an  adverse  holding  for 
less  than  10  years  upon  the  issue  Joined  up- 
on said  allegation,  necessarily  found  an 
ouster  of  plaintiff.  Harrison  v.  Taylor,  33 
Mo.  211;  Noble  v.  McFariand,  51  111.  226; 
Clason  V.  Rankin,  1  Duer,  337;  Peterson  v. 
Lalk,  24  Mo.  541;  Spect  v.  Gregg,  51  Cal.  198. 
2.  The  court  having  found  that  John  A. 
Williams  died,  April  30,  1884,  between  the 
hours  of  12  and  2  o'clock  In  the  morning, 
and  that  this  action  was  not  commenced  un- 
til after  8  o'clock  in  the  morning  of  the  30th 
of  April,  1894,  counsel  for  the  defendant  con- 
tend that  their  client,  and  those  under  whom 
he  claims,  have  been  In  the  adverse  posses- 
sion of  the  premises  more  than  10  years,  and, 
as  the  statute  declares  that  no  action  shall 
be  maintained  for  the  recovery  of  real  prop- 
erty, or  for  the  possession  thereof,  unless  it 
appears  that  the  plaintiff,  his  ancestor,  prede- 
cessor, or  grantor,  was  seised  or  possessed 
of  the  premises  In  question  within  10  years 
before  the  commencement  of  such  action 
(Hill's  Ann.  Laws  Or.  §  4),  the  conclusion  of 
law  that  the  plaintiff's  right  of  action  Is  not 
barred  by  the  statute  of  limitation  Is  not  de- 
ducible  from,  but  Is  contradicted  by,  the  find- 
ings of  fact;  that  the  prohibitory  statute 
above  cited  cannot  be  modified  by  the  gen- 
eral rule,  adopted  by  the  courts,  to  the  effect 
that  the  time  within  which  an  act  Is  to 
be  done  shall  be  computed  by  excluding  the 
first  day  and  Including  the  last;  and  that  the 
provision  contained  In  section  519,  Hill's 
Ann.  Laws  Or.,  applies  only  to  cases  In 
which  the  time  is  expressed  In  days.  In  sup- 
port of  the  proposition  that  a  statute  pre- 
scribing the  mode  for  computing  time  does 
not  apply  to  divisions  thereof  'expressed  by 
years,  counsel  for  appellant  cite  and  rely  up- 
on the  doctrine  announced  In  the  cases  of 
Williams  V.  Lane.  87  Wis.  152,  58  N.  W.  77, 
and  Aultman  &  Taylor  Co.  v.  Syme  (Sup.)  36 
N.  Y.  Supp.  528.  The  first  case  was  an  ac- 
tion to  foreclose  a  mechanic's  Hen,  instituted 
under  a  statute  which  required  It  to  be 
brought  within  one  year  from  a  given  date, 
but,  the  day  on  which  the  year  terminated 
having  fallen  on  Sunday,  the  action  was  not 
commenced  until  the  next  day,  and  It  was 
held  that  the  cause  of  action  was  barred. 
"The  case,"  said  Plnney,  J.,  "is  not  within 
the  statute  (Sanb.  &  B.  Ann.  St.  §  4971). 
which  applies  only  to  cases  when  the  time 
In  the  statute  'Is  expressed  In  days,'  and  Is 
not  controlled  by  Bnckstaff  v.  HanvlUe,  14 
Wis.  77."  Subdivision  24  of  the  section  of 
the  statute  cited  In  that  case  declares:  "The 
time  within  which  an  act  Is  to  be  done,  as 
provided  in  any  statute,  when  expressed  In 
days,  shall  be  computed  by  excluding  the 
first  day  and  including  the  Inst,  except  that, 
If  the  last  day  be  Sunday,  It  shall  be  ex- 
cluded."    It  will  thus  be  seen  that,  if  the 
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statute  had  not  limited  the  method  of  com- 
puting time  to  cases  In  which  It  was  ex- 
pressed In  days,  the  rule  would  have  applied 
as  well  to  cases  In  which  the  time  was  ex- 
pressed In  years.  In  the  second  case  the 
court  reach  a  similar  conclusion,  and  say: 
"It  seems  to  us,  upon  an  examination  of  the 
statutes  in  respect  to  the  computation  of 
time,  that  a  different  rule  prevails  In  com- 
puting any  specified  number  of  days,  weeks, 
or  months  from  a  specified  event,  from  that 
which  obtains  in  the  computation  of  any 
specified  number  of  years  from  a  specified 
event.  By  the  provisions  of  the  statutes,  the 
day  from  which  any  specified  number  of 
days,  weeks,  or  months  of  time  is  reckoned 
shall  be  excluded  in  making  the  reckoning. 
Laws  18W,  c.  447,  §  27.  But  the  section  re- 
lating to  computation  of  time  by  the  year 
contains  no  such  provision.  Laws  1892,  c. 
677,  §  25."  Section  27  of  the  act  of  1894, 
supia,  declares:  "In  computing  any  speci- 
fied number  of  days,  weeks  or  months  from 
a  specified  event,  the  day  upon  which  the 
event  happens  is  deemed  the  day  from  which 
the  reckoning  is  maae.  The  day  from  which 
any  specified  number  of  days,  weeks  or 
months  of  time  is  reckoned  shall  be  excluded 
in  making  the  reckoning."  It  will  be  ob- 
served, from  an  inspection  of  this  statute, 
that  the  method  of  computing  time,  by  ex- 
cluding the  day  upon  which  a  certain  event 
happened.  Is  limited  to  divisions  thereof  to 
be  measured*  by  days,  weeks,  or  months,  and, 
under  the  maxim  of  "Expresslo  unlus  est 
exdusio  alterior,"  the  rule  could  not  be  ap- 
plied to  computing  time  expressed  in  years. 
In  Spencer  v.  Haug,  47  N.  W.  794,  the  su- 
preme court  of  Minnesota— In  construing  a 
statute  which  provided  that  "the  time  with- 
in which  an  act  is  to  be  done  shall  be  com- 
puted by  excluding  the  first  day  and  Includ- 
ing the  last:  If  the  last  day  is  Sunday,  it 
shall  be  excluded"— held  that  this  section  ap- 
plied as  well  to  the  construction  of  a  statute 
as  to  matters  of  practice,  and  that  10  years 
from  May  19,- 1862,  extended  to  and  Included 
May  20,  1872,  the  preceding  day  having  been 
Sunday.  So,  too,  in  Cowan  v.  Donaldson,  32 
S.  W.  457,  the  supreme  court  of  Tennessee, 
in  a  suit  to  revive  a  decree,  say:  "Decree 
having  been  rendered  November  20,  1883,  a 
suit  upon  it  Is  in  time  if  brought  November 
20,  1893,  under  section  46,  Mill.  &  V.  Code, 
which  provides  that  the  time  within  which 
any  act  is  to  be  done  shall  be  computed  by 
excluding  the  first  and  including  the  last 
day."  We  conclude,  therefore,  that  where 
the  statute  prescribing  the  method  of  com- 
puting time  does  not  limit  its  application  to 
any  specified  period,  it  applies  to  all  divi- 
sions of  time. 

WhethM  the  day  of  the  happening  of  a  cer- 
tain event  should  be  Included  as  a  basis  from 
which  to  compute  time  has  been  a  vexed 
question  for  many  centuries,  and.  In  conse- 
quence of  a  spirited  controversy  as  to  wheth- 
er it  should  be  Included  or  excluded,  and  to 


remove  any  doubt  upon  the  subject,  Gregory 
IX.,  in  his  decretals.  Introduced  the  phrase  "a 
year  and  a  day,"  thus  Including  the  first  and 
last  day  of  the  term.  Griffith  v.  Bogert,  18 
How.  158.  In  the  absence  of  any  statute 
regulating  the  matter,  the  rule  seems  to  be 
that  the  day  upon  which  the  particular  event 
happened  should  be  excluded  from  the  cmd- 
putatlon  of  time,  when,  by  doing  so,  courts 
are  enabled  to  construe  the  provisions  of  a 
statute  or  the  stipulations  of  a  contract  in  such 
a  manner  as  to  prevent  penalties  and  forfei- 
tures, and  to  uphold  bona  fide  transactions. 
Seward  v.  Hayden  (Mass.)  22  N.  E.  629;  Mer- 
rltt  v.  Ona.  44  Ted.  369;  Smith  v.  Dickey.  74 
Tex.  61, 11  S.  W.  1019;  End.  Interp.  St.  {  300. 
"In  the  computation  of  time,"  says  O'Neal,  J., 
In  State  v.  Schnlerle,  5  Rich.  Law,  299,  "the 
day  from  which  the  reckoning  commences  and 
that  on  which  it  terminates  may  both  be  In- 
cluded or  excluded  as  will  best  preserve  a 
right  or  prevent  a  forfeiture."  But  rules 
adopted  by  the  courts  for  the  computation  of 
time  can  have  no  application  to  the  method 
prescribed  by  statute^  except  to  apply  the  rea- 
sons upon  which  such  rules  are  predicated  to 
the  construction  of  statutes  in  doubtful  cases. 
On  June  1,  1863,  the  Code  of  Civil  Procedure, 
including  sections  4  and  519,  Hill's  Ann.  Laws 
Or.,  went  into  effect;  and,  as  these  sections 
formed  part  of  one  general  act,  they  ought  to 
be  so  construed  as  to  harmonize  their  appar- 
ent discrepancies,  and  to  give  effect,  as  far  &n 
possible,  to  the  provisions  of  each.  End. 
Interp.  St.  §  43;  Holgatc  v.  Railroad  Co.,  16 
Or.  123,  17  Pac.  850;  Smith  v.  Kelly,  24  Or. 
464,  33  Pac.  642.  Construing  these  sections 
In  pari  materia,  and  In  such  manner  as  to 
avoid  "a  forfeiture  of  the  estate  Involved,  it  Is 
evident  that  section  4,  supra,  should  be  so 
construed  as  to  exclude  the  day  on  whid:  the 
plaintiff's  grantors,  by  the  death  of  their  fa- 
ther, became  entitled  to  the  possession  of  the 
premises,  and  that,  excluding  such  day.  It  ap- 
pears that  this  action  was  commenced  within 
10  years  from  the  time  the  plaintiff's  grantors 
were  seised  In  law  of  an  estate  In  the  north 
half  of  the  John  A.  Williams  donation  land 
claim. 

3.  The  court,  having  found  that  Nancy  Wil- 
liams, upon  her  death  Intestate,  left,  surviving 
her,  four  daughters,  three  sons,  and  two  grand- 
sons, the  latter  behig  the  issue  of  two  of  her 
married  daughters  then  deceased,  'and  tbat 
Milton  B.  WiUlams  and  Wiley  C.  WilUams. 
two  of  these  sons,  having  thereafter  died 
under  age  without  having  been  married,  also 
found,  as  a  conclusion  of  law,  that  upon  the 
death  of  these  sons  the  share  of  each  In  the 
real  property  inherited  from  his  mother  de- 
scended In  equal  shares  to  the  children  of 
Nancy  Williams.  This  conclusion  of  law- 
would  seem  to  limit  an  inheritance  to  the 
brother  and  sisters,  to  the  exclusion  of  the 
grandchildren,  John  Henry  Chllds  and  George 
Shelly,  who,  under  subdivision  6,  f  3098,  Hill's 
Ann.  Laws  Or.  (see  St.  Or.  1854-55,  p.  380). 
Inherited,  by  right  of  representation,  an  equal 
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share  with  the  children  of  Kancy  Williams; 
bat  la  the  Judgment  rendered  the  court  seems 
to  have  rectified  the  error  in  the  conclusions  of 
law,  by  treating  these  grandsons  as  heirs  at 
law  of  Milton  B.  and  Wiley  C.  Williams.    Tbe 
court  also  found  that  John  Henry  Childs,  one 
of  Bald  grandsons,  died  after  April  30,  1884, 
and,  as  a  concIuMon  of  law  therefrom,  found 
that,  uiK)n  his  death,  his  Interest  in  said  land 
claim  descended   to  the   remaining   heirs   of 
Nancy  Williams,  and,  predicated  upon  this 
conclusion,  awarded  plaintiff  the  undivided 
two-sixths  of  the  real  property  In  question. 
The  court  found  that  the  mother  of  John 
Henry  Childs  died  in  1852.     Hence,  he  was 
above  the  age  of  21  years,  and  was,  therefore, 
capable  of  executing  a  will.      But  the  court 
does  not  find  that  he  died  Intestate,  or  that  he 
did  not  leave,  surviving  him,  a  widow,  child, 
or  father;   and,  this  being  so,  the  findings  of 
fact  do  not  support  the  conclusions  of  law 
that  the  share  of  this  person  descended  to  the 
remaining  heirs  of  Nancy  Williams,  and  for 
this  reason  the  Judgment  must  be  modified. 
The  cause  will,  therefore,  be  remanded,  with 
dhrections  to  amend  the  conclusions  of  law  to 
the  effect  that  the  five  surviving  children  and 
the  two  grandsons  of  Nancy  Williams  each  in- 
herited an  undivided  one-seventh  of  the  real 
property  of  which  the  Intestate  died  seised, 
and  to  give  Judgment  that  the  plaintiff  is  the 
owner  in  fee  and  entitled  to  the  possession  of 
the  undivided  two-sevenths  of  the  north  half 
of  the  donation  land  claim  of  John  A.  and 
Nancy  Williams,  in  Multnomah  county,  and 
for  one  dollar  damages,  and  the  costs  and  dis- 
bursements of  this  action  in  the  court  belo#; 
tbe  defendant  to  recover  his  costs  in   this 
court 

(8  N.  M.  667) 

UNITED  STATES  v.  SPENCER. 

(Supreme  Court  of  New  Mexico.    Dec.  18, 

1896.) 

Crimixai.  Law  —  New   Trfal  —  Miscoxduct  op 
JUKT— Impkacbment  OF  Verdiot. 

1.  New  trial  will  be  granted  where  the  jury 
fn  a  criminal  case  were  permitted  by  the  bailiS 
to  separate  and  visit  saloons  to  obtain  liquor. 

2.  W'here  a  verdict  of  guilty  is  impeached  by 
the  affidavits  of  third  persons  showing  miscon- 
duct of  the  jury,  the  burden  is  on  the  prosecu- 
tion to  show  that  the  defendant  was  not  preju- 
diced thereby. 

Appeal  from  Second  Judicial  district  court; 
before  Justice  N.  C.  Collier. 

B.  B.  Spencer  was  convicted  of  unlawfully 
cutting  timber  on  the  public  domain,  and  ap- 
peals.    Reversed. 

The  appellant  here  and  defendant  in  the 
court  below  was  Indicted  on  a  charge  of  un- 
lawfully cutting  timber  upon  the  public  do- 
main of  the  United  States,  and  was  on  the 
»tli  day  of  March,  1806,  placed  on  trial;  and 
on  the  11th  day  of  March,  1896,  the  Jury 
returned  a  verdict  of  guilty  as  charged,  and 
after  a  motion  for  a  new  trial  was  made, 
argued,  and  denied,  and  a  motion  In  arrest 


also  being  denied,  the  court  sentenced  the 
defendant  to  pay  a  fine  of  $300,  and  to  serve 
a  term  of  three  months  in  the  common  Jail 
of  Bernalillo  county,  and  the  case  is  here  on 
appeal  from  that  Judgment. 

A.  L.  Morrison,  Modesto  C.  Ortiz,  and  Chas. 
A.  Spless,  for  appellant  Geo.  P.  Money, 
Asst  U.  S.  Atty. 

LAUGHLIN,  J.  The  record  in  this  case 
discloses  that  the  defendant  was  placed  on 
trial,  and  the  Jury  impaneled  and  sworn,  and 
placed  in  custody  of  two  bailiffs,  on  the  9th 
day  of  March,  1896;  and  that  the  trial  con- 
tinued until  March  11,  1896,  when  the  Jury 
returned  a  verdict  of  guilty  as  charged. 
Among  the  grounds  assigned  in  the  motion 
for  a  new  trial  in  the  court  below,  and  as 
errors  for  consideration  by  this  court,  are: 
Fifth.  "Because  said  jury  after  being  impan- 
eled, sworn,  and  placed  in  the  custody  of  two 
bailiffs  to  try  the  issues  in  the  case,  were 
allowed  to  separate  by  said  bailiffs,  and, 
while  so  separated,  drank  spirituous  liquors, 
before  they  returned  to  the  jury  room." 
Sixth.  "Because  said  jurors,  as  aforesaid, 
were  allowed  to  separate  and  visit  a  saloon, 
to  wit,  the  saloon  of  Mrs.  Muzlo,  located  in 
Old  Albuquerque,  New  Mexico."  Eighth. 
"Because  the  sworn  bailiffs  permitted  said 
jurors  to  separate  and  drink  spirituous  liq- 
uors, in  disobedience  of  the  strict  and  sworn 
Instructions  received  from  the  court"  Ninth. 
"Because  said  Jury  or  jurors,  while  out  and 
so  separated,  were  allowed  to  talk  to  out- 
siders, in  disobedience  to  the  orders  of  this 
court,  and  to  the  prejudice  of  this  defend- 
ant." The  grounds  in  the  motion  were  sup- 
ported by  affidavits  of  a  number  of  persons, 
not  Jurors.  The  first  affidavit  is  that  of 
Panteleon  Hill,  who  testified  "that  he  was  a 
street-car  driver  at  that  time,  and  that  at 
about  10  o'clock  at  night,  March  9,  1896,  one 
of  the  bailiffs,  then  in  charge  of  the  jury  in 
this  case,  and  two  of  the  jurors,  Cesario 
Grande  and  C.  A.  Hudson,  boarded  his  car 
in  front  of  Mrs.  Muzio's  saloon;  that  said 
Hudson  at  the  time  was  drunk,  and  became 
noisy  and  quarrelsome,  and  bad  a  personal 
difficulty  with  the  affiant,  and  with  the  bail- 
iff who  was  then  in  charge  of  the  two  said 
Jurors;  that  a  number  of  other  persons  were 
there  present  in  the  street  car."  One  Frank 
Dl  LukI  made  an  affidavit  that  he  was  at 
that  time  the  barkeeper  at  the  said  saloon  of 
Mrs.  Muzlo,  and  that  about  6  o'clock  in  the 
morning  of  March  10,  1896,  said  Jurors  U. 
A.  Hudson  and  Cesario  Grande  and  another 
member  of  said  jury,  Rafael  Qabaldson, 
came  to  said  saloon,  called  for  whisky  and 
drank  it  at  the  bar;  and  that  said  Grande 
purchased  a  bottle  of  whisky,  put  it  in  his 
I)ocket,  and  carried  It  away  with  him.  One 
Juan  Baca  y  Salazar  also  made  an. affidavit 
that  be  saw  Cesario  Grande,  Rafael  Gabald- 
son,  Juan  Chaves  y  Trujillo,  and  said  C.  A. 
Hudson  all  at  said  saloon  between  6  and  7 
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o'clock  on  the  morning  of  said  10th  day  of 
March,  drinking  whisky,  and  that  he  saw 
both  Grande  and  said  Hudson  each  take  a 
bottle  of  whisky  away  from  said  saloon,  and 
that  he  knew  all  of  said  persons  so  named 
to  be  at  that  time  memt>ers  of  the  Jury  in 
this  case.  There  are  also  affidavits  of  other 
persons  supporting  these  facts,  and  It  does 
not  appear  that  any  doubt  exists  as  to  the. 
truthfulness  of  the  facts  set  out  in  the  affi- 
davits. It  further  appears  from  the  record 
that  these  affidavits  were  hied  with  the  mo- 
tion for  a  new  trial,  and  that  they  are  not 
traversed. 

It. is  contended  on  the  part  of  the  appel- 
lee, in  support  of  the  verdict  and  Judgment 
in  the  lower  court,  that,  before  the  motion  is 
available,  it  must  appear  that  the  separation 
or  improper  conduct  ot  the  Jury  resulted  to 
the  prejudice  of  the  defendant.  But  this  con- 
tention is  not  supportea  by  the  weight  of 
authority.  The  general  rule  in  criminal  cases 
is  that,  where  the  verdict  is  assailed  in  the 
manner  here  shown,  it  is  incumbent  on  the 
prosecution  to  repel  the  assault,  and  to  show 
that  no  injury  resulted  to  the  defendant  by 
reason  of  the  alleged  improper  conduct  on 
the  part  of  the  jury.  Mattox  v.  U.  S.,  146  U. 
S.  149,  13  Sup.  Ct.  50.  The  general  rule  is 
otherwise  where  th<^  Jurors  attempt  by  affi- 
davits to  impeach  their  own  verdicts.  U.  S. 
V.  Held,  12  How.  301;  U.  S.  v.  Blena  (N.  M.) 
42  Fac.  70.  When  the  Jury  have  been  im- 
paneled, sworn,  and  put  in  charge  of  bailiffs, 
it  is  vital  that  they  should  be  excluded  from 
all  temptations  from  external  influences  which 
might  in  any  manner  tend  to  bias  or  preju- 
dice their  free  and  impartial  deliberation. 
While  it  is  a  general  proposition  that  the 
granting  or  refusing  of  a  motion  for  a  new 
trial  is  addressed  to  the  sound  discretion  of 
the  trial  conrt,  who  is  more  capable  to  pass 
upon  the  equitable  reasons  assigned  than  the 
appellate  court,  purely  from  the  reasons  ap- 
pearing in  the  record,  yet  there  are  excep- 
tions to  the  general  rule,  and  the  case  at  bar 
appears  to  be  one  of  them.  The  court  below 
received  the  affidavits,  permitted  them  to  be 
filed,  and  they  are  here  in  the  record.  That, 
manifestly,  was  the  proper  course  for  the 
lower  court.  But  the  record  does  not  show 
that  the  court  in  any  manner  considered  or 
passed  upon  the  competency  of  the  affidavits, 
but  denied  the  motion  for  a  new  trial,  and 
passed  judgment  and  sentence  on  the  defend- 
ant, and  they  are  now  here  for  consideration 
by  this  court  as  a  part  of  the  record,  as  to 
their  competency.    Mattox  v.  U.  S.,  supra. 

The  affidavits,  untraversed,  establish  a 
state  of  facts  which  cast  suspicion  on  the 
regularity  of  the  verdict,  and  it  should  not 
be  permitted  to  stand.  If  the  whisky  in  the 
bottles  which  the  jurors  Grande  and  Hudson 
carried  from  the  saloon  to  their  jury  room 
was  of  the  usual  standard  brand  imposed 
upon  the  public,  it  Is  reasonable  to  presume 
that  they  were  under  its  influence  during 
that  day,  and  while  hearing  testimony  In  the 


case;  and.  If  tills  presumption  Is  tenable, 
then  two  jurors  were  not  in  a  frame  of  mind 
to  dispassionately  consider  and  cooly  delib- 
erate on  the  weight  and  the  importance  of 
the  testimony.  Their  separation  aftorded  op- 
portunities for  tampering  and  improper  in- 
fluences. The  sacredness  of  trial  by  jury  con- 
sists and  rests  in  the  conscientiousnei^s  of  the 
jurors  in  applying  the  facts  before  them  tu 
the  law  as  expounded  by  the  court.  But  ju- 
rors whose  minds  are  clouded  by  a  too  free 
Indulgence  of  spirituous  liquors,  aud  their 
powers  of  conception  blunted  by  its  effects, 
are  incompetent  to  appreciate  the  high  le- 
spousibllitles  of  their  duties.  "When  the 
drinking  of  ardent  spirits  by  a  juror  is  at- 
tended with  improper  conduct,  as  where  a 
juror  separates  from  bis  fellows  to  drink  in 
a  barroom,  or  where  ardent  spirits  are  con- 
veyed to  him  by  one  of  the  parties,  a  new 
trial  will  be  granted."  Thomp.  &  M.  Jur.  { 
378;  Studley  v.  Hall,  22  Me.  198;  Jones  v. 
State,  13  Tex.  168.  In  Fairchild  v.  Snydv, 
43  Iowa,  23,  a  civil  case,  the  court  said: 
"Where  a  juror  becomes  Intoxicated  on  the 
evening  of  the  day  when  the  trial  commen- 
ced, but  it  did  not  appear  that  he  was  in- 
toxicated while  in  the  discharge  of  h\a  duties 
as  a  juror,  held,  that  the  court,  in  the  exa- 
else  of  its  discretion,  might  properly  grant  a 
new  trial  for  this  reason."  In  Davis  v.  State, 
35  Ind.  406,  the  court  said:  "In  a  criminal 
case,  after  the  jury  have  been  charged  bj 
the  court,  and  put  in  care  of  a  bailiff  to  con- 
sider on  their  verdict,  the  bailiff  went  with 
two  of  the  jurors  to  a  liquor  and  biUiard 
saloon,  where  other  persons  were  drinking 
and  playing  billiards,  and  procured  for  eacb 
of  the  Jurors  a  drink  of  brandy,  ginger,  wine, 
nutmeg,  and  sugar,  which  they  drank,  and 
one  of  them  paid  for  it,  and  it  was  not  sbowa 
where  the  other  jurors  were  at  the  time  said 
two  were  absent  with  the  bailiff  at  the  sa- 
loon; and  the  transaction  was  unexplained, 
except  that  the  bailiff  asked  the  saloonkeep- 
er, when  he  called  for  the  drinks,  if  he  coold 
not  fix  something  for  the  jurors'  diarrbes. 
Held,  that  this  was  good  cause  for  sertios 
aside  a  verdict  rendered  by  said  jury  against 
the  defendant,  and  granting  him  a  new  trial* 
The  conduct  of  both  jurors  and  bailiffs  ia 
this  case  shows  a  fiaprant  disregard  of  tbcs 
sworn  duties,  and  the  court  would  have  l>eeB 
justified  in  rewarding  them  with  most  severe 
punishment.  If  jurors  should  be  permitted 
to  separate,  contrary  to  orders  and  instmc- 
tlons  of  the  court,  go  to  a  barroom,  drink  in- 
toxicating liquors,  and  converse  and  min^ 
with  people  generally,  then  the  sacredness 
and  respect  for  trial  by  jury  would  be  de- 
stroyed, and  the  practice  of  excluding  jnri«s 
from  outside  and  external  influences  and 
temptations  for  tampering  and  bribery  is  nul- 
lified, and  no  litigant  would  be  protected  ia 
his  constitutional  right  of  a  fair  and  impar- 
tial trial  by  a  jury.  The  temptation  to  ia- 
fiueuce  a  verdict  of  a  jury  Is  great  under  aB 
circumstances,  and  especially  so  In  all  crla- 


Digitized  by 


Google 


N.M.) 


EBEELE  V.  CARMICHAEL. 


717 


Inal  cases;  and  every  opportunity  to  com- 
municate in  any  manner  whatsoever  witb 
jurors  while  they  are  hearing  or  considering 
a  case  should  be  excluded  in  so  far  as  it  is 
possible;  and  a  verdict  tainted  with  suspi- 
cion "by  Improper  conduct  of  a  Jury  should 
not  be  permitted  to  stand.  While  it  is  true 
In  the  case  at  bar  that  the  record  does  not 
disclose  any  prejudice  to  the  defendant  as  a 
consequence  of  the  separation  and  improper 
conduct  charged  agal:ist  the  bailiffs  and 
some  of  the  Jurors,  yet  the  facts  show  such 
a  flagrant  disregard  of  their  duties  that,  were 
the  verdict  sustained,  It  might  tend  to  estab- 
lish a  dangerous  precedent,  and  one  that 
might  prove  harmful  to  the  administration 
of  justice,  and  a  due  regard  for  the  rights 
of  trial  by  Jury. 

For  the  foregoing  i-easons,  the  judgment  of 
the  lower  court  Is  reversed,  and  the  defend- 
ant Is  awarded  a  new  trial;  and  It  Is  so 
ordered. 

SMITH,  C.  J.,  and  HAMILTON  and 
BANTZ,  JJ.,  concur. 


(8  N.  M.  696) 

BBEBLB  V.   CARMICHAEL  et  al. 
(Supreme  Court  of  New  Mexico.    Dec.  19, 

1896.) 
■  MiNiNO— Location— Statutb  o»  Frauds. 
Where  each  of  three  persons  locates  a  dif- 
ferent mine  in  bis  own  name,  pursuant  to  an 
ornl  agreement  that  alt  mines  located  by  either 
shall  be  owned  in  cODimon  by  them,  tbe  statute 
of  frauds  has  no  application  to  prevent  their 
being  owners  In  common.  Laughlin  and  Bantz, 
JJ.,  dissenting. 

On  rehearing.  Denied.  For  former  report, 
see  42  Pac.  95. 

Thos.  B.  Catron,  for  plaintifT  in  error.  H. 
L.  Pickett  and  Wm.  B.  Chllders,  for  defend- 
ants In  error. 

COLLIER,  J.  The  petition  for  rehearing 
m  this  case  was  allowed  for  the  purpose  of 
reargument  upon  the  proposition  that  a  pa- 
rol agreement  for  the  acquiring  of  an  In- 
terest in  a  mining  claim  In  New  Mexico  was 
within  the  statute  of  frauds,  and  therefore 
void.  The  opinion  of  the  court,  reported  In 
42  Pac,  at  page  95  et  seq.,  proceeded  upon 
the  theory  that  a  parol  agreement,  whereby 
three  persons  associated  themselves  together 
for  the  purpose  of  prospecting,  discovery, 
location,  and  development  of  mines  for  their 
joint  benefit,  and  located  and  developed 
mines  in  pursuance  thereof,  constituted  a 
holding  in  common  of  such  mines  under  the 
mining  laws  of  the  United  States;  that  the 
territorial  statutes  as  to  how  such  location 
should  be  made  were  merely  regula"tory  In 
their  character;  and,  whether  such  statutes 
denominated  the  possessory  interest  acquir- 
ed, real  estate,  an  Interest  in  real  estate, 
a  chose  In  action,  or  a  chattel,  mere  de- 
nomination of  such  Interest  could  not  raise 


the  statute  of  frauds  as  a  bar  of  Its  ac- 
quisition. If  it  was  not  there,  nor  take  It 
away  If  It  was.  We  held  that  "such  statute 
must  be  construed  in  subordination  to  the 
laws  of  congress,  as  they  are  more  as  regu- 
lations than  Independent  legislation";  and 
this  would  be  so  without  respect  to  the  fact 
whether  such  laws  were  those  of  a  sover- 
eign state  or  a  dependent  territory,  as  in 
each  case  they  would  be  local  regulations 
as  to  an  Interest  or  right  sought  to  be  ac- 
quired, or  acquired  under  the  mining  laws 
of  the  general  government  In  the  case  of 
Murley  v.  Ennis,  which  was  a  Colorado  case, 
reported  In  2  Colo.  304,  it  made  no  differ- 
ence that  in  that  state  a  mining  claim  was 
declared  by  law  to  be  real  estate.  In  the 
case  of  Gore  v.  McBrayer,  18  Cal.  583,  the 
agreement  was  verbal;  and  It  was  conceded 
In  the  opinion,  which  was  delivered  by  Bald- 
win, J.,  .and  concurred  in  by  Field,  C.  J., 
and  Cope,  J.  (a  unanimous  bench),  that  an 
interest  in  a  mining  claim  was  real  estate 
by  the  law  of  California;  but  the  court  held 
the  statute  of  frauds  had  no  application.  It 
is  true  that  case  difTers  from  this  so  far  as 
the  location  notice  Is  concerned;  there  the 
name  of  the  plaintiff  appearing  on  the  no- 
tice as  one  of  the  locators,  while  here  plain- 
tiff appears  as  sole  locator  of  the  Andrew 
Jackson  Mine,  and  John  E.  Eberle  as  sole 
locator  of  the  Lexington,  but  the  principle 
which  counsel  for  defendant  combats  is 
squarely  announced,  viz.  that  such  agree- 
ment Is  not  within  the  statute  of  frauds. 
Coming  down  further,  we  find  In  Moritz  v. 
LaveUe,  Tt  Cal.  10,  18  Pac.  803,  exactly  such 
a  location  notice  as  here  with  reference  to 
the  Lexington  Mine.  The  agreement  was 
verbal,  and  to  the  effect  that  plaintiff  was 
to  pay  all  the  expenses  of  the  defendant  in 
and  about  the  occupying  and  relocation  of  a 
certain  mine.  The  mine  was  located  in  the 
name  of  defendant  as  sole  locator  in  the  no- 
tice, with  plaintiff  as  a  witness,  upon  the 
express  oral  agreement  between  them  that, 
in  consideration  of  the  former  agreement 
about  paying  expenses,  defendant  would 
transfer  by  deed  to  plaintiff  an  undivided 
one-half  interest  in  the  mine.  Plaintiff  sued 
for  specific  performance,  and,  being  met  by 
demurrer  that  the  contract  was  within  the 
statute  of  frauds,  the  demurrer  was  over- 
ruled; Gore  V.  McBrayer,  supra,  being  cited, 
among  other  authorities.  If  this  case  is  au- 
thority In  point  so  far  as  the  Lexington  Mine 
Is  concerned,  there  can  be  no  doubt  as  to 
Its  being  equally  pertinent  as  to  the  Andrew 
Jackson,  which  was  located  In  the  name  of 
plaintiff  alone.  Again,  we  find  a  California 
case  (Settembre  v.  Putnam,  30  Cal.  490) 
which  announces  the  principle  that  If  two 
or  more  persons,  as  mining  partners,  claim 
and  develop  a  mine  situated  upon  land  own- 
ed by  a  third  person,  and  the  partners  ver- 
bally authorized  one  of  their  number  to  pur- 
chase tlie  land  of  the  owner  for  the  benefit 
of  all,  and  he  buys  the  same  in  his  own 
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name,  be  holds  the  legal  title  of  his  part- 
nera'  proportion  In  trust  for  them;  Sawyer, 
T.,  delivering  the  opinion  of  the  court 

Why,  It  may  be  asked,  may  not  a  verbal 
agreement  to  acquire  a  possessory  right  to 
a  mining  claim,  and  eventually  a  title  there- 
to from  the  government,  be  effectual  to  con- 
stitute a  holding  in  trust,  if  a  title  conveyed 
by  an  Individual  to  one  of  the  parties  con- 
stitutes a  holding  in  trust?  One  title  results 
from  the  performance  of  acts  required  by 
law;  the  other,  by  act  of  parties.  In  Trap- 
hagen  v.  Burt,  67  N.  Y.  30,  It  was  held  that 
verbal  agreement  to  purchase  and  improve 
real  estate  on  Joint  account,  showing  equal- 
ly the  profits  and  losses,  was  not  within  the 
statute  of  frauds  where  several  farms  were 
purchased  thereunder,  and  the  deeds  as  to 
all  save  one  were  taken  in  the  Joint  names 
of  the  parties,  and  Improvements  were  made 
at  joint  expense  upon  all,  and  c&ttle  and 
other  property  were  purchased  for  each  and 
alL  The  court.  In  discussing  that  case,  show- 
ed that  there  was  such  a  part  performance 
as  made  a  resulting  trust  in  favor  of  the 
plaintiff.  In  the  case  at  bar  the  evidence 
shows  that  In  pursuance  of  the  agreement 
to  prospect,  locate,  and  develop  the  three 
mines  located,  one  in  the  name  of  one  of  the 
parties,  one  In  the  name  of  another,  and  one 
in  the  name  of  the  third,  expense  was  in- 
curred by  plaintiff  as  to  the  three,  work  was 
done  on  the  three,  and  the  assessment  work 
for  some  of  the  years  was  done  off  of  all 
three,  but  for  the  purposes  of  developing  all 
by  means  of  a  tunnel.  Why  Is  this  not,  as 
declared  in  Traphagen  v.  Burt,  supra,  a  part- 
nership for  acquiring  real  estate,  and  why, 
under  the  circumstances,  would  there  not 
l>e  a  resulting  trust?  It  is  to  be  remem- 
t>ered  that  this  objection  applies  in  no  way 
whatever  to  the  status  of  the  plaintiff  at  the 
time  of  bringing  suit,  for  at  that  time  he 
had,  by  deeds  of  conveyance  from  the  other 
two  parties  to  the  verbal  agreement  attack- 
ed here,  become  vested  with  the  entire  in- 
terest m  the  three  mines;  but  It  only  ap- 
plies to  the  question  whether  such  an  agree- 
ment, and  work  done  and  money  expended 
thereunder,  constituted  a  holding  In  common. 
-Surely,  if  the  statute  of  frauds  has  no  ap- 
plication to  the  taking  up  of  a  mining  claim, 
as  decided  by  the  Colorado  and  Oallfomia 
cases,  supra,  not  to  the  partnership  for  the 
acquiring  of  land  and  creating  a  resulting 
trust  where  there  is  part  performance,  as 
decided  in  Settembre  v.  Putnam  and  Trap- 
hagen V.'  Burt,  supra,  at  least  a  holding  in 
common  under  the  mining  laws  should  be 
held  to  exist 

It  Is  admitted,  as  we  understand  the  con- 
tention and  the  brief  of  defendants  In  error, 
that  the  case  of  Book  v.  Mining  C!o.,  58 
Fed.  119,  Is  an  authority  directly  and"  point- 
edly against  their  contention;  and  yet,  as 
we  pointed  out  in  the  opinion  as  to  which 
the  rehearing  Is  asked,  this  case  does  not 
(o  at  all  to  the  extent  of  that    Here  Is  a 


case  where  location  la  made  for  the  Joint  In- 
terest of  all.  There  was  a  case  where  em- 
ployes of  a  corporation  made  the  location  for 
the  beneflt  not  of  themselves,  but  of  the 
corporation  employing  them.  We  quote  from 
that  decision  (Hawley,  Judge)  on  the  sub- 
ject of  the  statute  of  frauds:  "The  statute 
of  frauds  relied  upon  by  complainants  has 
no  application  whatever  to  the  facts  of  this 
case.  An  agreement  to  locate  a  mining  claim 
for  the  beneflt  of  another  need  not  be  In 
writing.  If  a  party.  In  pursuance  of  such 
an  understanding,  at  the  expense  of  another, 
locate  the  claim  In  his  own  name,  he  holds 
the  legal  title  to  the  ground  in  trust  for 
the  beneflt  of  the  party  for  whom  the  loca- 
tion was  made,  and  such  party  could,  on 
making  the  necessary  proofs,  compel  the  lo- 
cator of  the  mining  claim  to  convey  the  title 
thereof  to  him,  although  the  agreement  to 
do  so  was  not  in  writing.  This  familiar  prin- 
ciple has  often  been  applied  in  cases  where 
a  party  has  entered  Into  an  oral  agreement 
to  locate  mining  ground  for  the  Joint  bene- 
fit of  himself  and  others,  and  makes  a  lo-. 
cation  in  his  own  name.  It  has  always  been 
held  that  such  oral  agreements  are  not 
within  the  statute  of  frauds.  Oore  ▼.  Ifc- 
Brayer,  18  CaL  582;  Morltz  t.  LaveUe,  77 
Cal.  10,  18  Pac.  803;  HIrbour  v.  Reeding,  3 
Mont  13;  and  Welland  v.  Huber,  8  Nev.  203." 
The  case  at  bar  is  one  where.  In  the  lan- 
guage of  the  learned  Judge,  "this  familiar 
principle  has  always  been  applied."  Seeing 
no  error  in  our  former  opinion,  it  will  be 
again  ordered  that  the  Judgment  of  the  court 
below  be  reversed,  and  this  cause  stand  for 
a  new  triaL 

SMITH,  G  J.,  concora.    LAUGHLIN  and 
BANTZ,  JJ.,  dissent 


TERRITORY  OP  NEW  MEXICO  v.  LEYBA. 
(Supreme  Conrt  of  New  Mexico,    Jan.  4, 

1897.) 

OKAND  JUBT  —  COMPSTBSCT  —  Objbotion  —  HOK 

Taken— Instrcctions. 

1.  The  objection  that  some  of  the  grand  jn- 
rora  were  disqualified  by  age  cannot  be  taken 
by  motion  to  quash  the  indictment 

2.  An  instruction  that  in  pasalnK  on  the 
credibility  of  the  witness,  the  jury  may  consid- 
er his  manner  on  the  stdnd,  "bis  relation  to  the 
parties,  and  the  interest  he  may  hare  in  the 
result  of  this  case,"  is  not  objectionable  as 
singling  out  defendant  from  the  other  witnesses. 

Appeal  from  district  court  BemallQo  coun- 
ty; before  Justice  N.  C.  Collier. 

Eleuterlo  Leyba  was  convicted  of  murder 
in  the  third  degree,  and  appeals.    Ai&rmed. 

B.  S.  Rodey  and  M.  O.  de  Baca,  for  appellant 
John  P.  Victory,  Sol.  Gen.,  for  the  Territory. 

SMITH,  C.  J.  The  appellant  was  convict- 
ed In  the  district  court  of  Bernalillo  county 
of  the  offense  of  murder  in  the  third  degree, 
and  sentenced  to  a  term  of  10  years  In  the 
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penitentiary;  but,  as  the  errors  assigned  and 
pressed  upon  tliis  conrt's  attention  relate  to 
two  matters  which  require  no  examination 
of  the  evidence  in  the  cause.  It  Is  not  here 
alluded  to. 

The  first  error  assigned  Is  that  the  court 
below  refused  to  quash  the  indictment  be- 
cause of  the  presence  on  the  grand  Jury 
which  returned  it  of  two  members  disquali- 
fied by  reason  of  being  over  the  age  of  60 
years.  It  Is  well  settled  that  this  objection 
cannot  be  reached  by  motion  to  quash. 

The  instruction  of  the  court  is  in  the  fol- 
lowing language:  "In  passing  upon  the 
credibility  of  the  witness,— on  the  weight  to 
be  given  his  testimony,— you  may  consider 
his  manner  and  conduct  upon  the  stand,  his 
means  of  knowledge,  bis  relation  to  the  par- 
ties, and  the  interest  he  may  have  In  the 
result  of  this  case."  The  clause,  "the  In- 
terest he  may  have  In  the  result  of  this 
case,"  Is  attacked  as,  in  effect,  telling  the 
Jury  that  the  defendant  should  be  disbe- 
lieved because  of  his  "Interest."  The  lan- 
guage of  the  Instruction  does  not  single  out 
the  defendant,  as  the  portion  of  the  clause 
immediately  preceding  "interest"  could  not 
be  legitimately  applied  to  the  defendant  ex- 
clusively. We  find  no  objection  to  the  in- 
struction, and,  there  being  no  error  in  the 
record,  this  case  Is  afiirmed. 

LACGHLIN,  BANTZ,  and  HAinLTON, 
JJ.,  concur. 


(8  N.  M.  868) 

ROGERS  et  al.  v.  RICHARDS. 
(Supreme  Court  of  New  Mexico.    Dec.  18, 

1896.) 
Appeal— Review— Assignment  or  Erbokb. 
Errors  assigned  as  to  giving  or  refusing  in- 
structions cannot  be  considered  on  appeal  un- 
less properly  made  part  of  the  record  by  motion 
for  new  trial. 

Error  to  district  court,  Santa  F6  county;  be- 
fore Justice  N.  B.  Laughlin. 

Action  by  Joseph  Richards  against  W.  C. 
Rogers  and  others.  From  a  judgment  for 
plaintiff,  defendants  bring  error.    Affirmed. 

C.  A.  Spiess,  for  plaintiffs  in  error.  J.  H. 
Sutherlin,  for  defendant  in  error. 

COLLIER,  J.  This  was  an  action  of  replev- 
in begun  in  the  district  court  of  Santa  F6 
county  by  the  defendant  in  error  against  the 
plaintiffs  in  error,  resulting  in  a  verdict  for 
the  plaintiff  in  the  trial  court  being  rendered 
on  April  15,  1896.  Notice  of  molion  for  new 
trial  was  given  on  the  same  day,  but  no  mo- 
tion being  filed  within  five  days  after  verdict, 
as  required  by  rule  of  court.  Judgment  was 
entered  on  the  verdict,  on  motion  of  plaintiff, 
and  a  writ  of  restitution  Issued.  Afterwards 
a.  writ  of  error  was  sued  out  from  this  court, 
and  said  writ  of  restitution  recalled. 

The  only  etcom  assigned  In  this  court  are 


upon  the  Instructions  given  by  the  court  of 
its  own  motion,  and  the  refusal  of  the  court 
to  give  requested  Instructions.  Defendant  in 
error  claims  that,  as  to  the  en*or  assigned  upon 
the  Instructions  which  the  court  gave  of  its 
own  motion,  there  Is  nothing  for  this  court  to 
review,  in  the  absence  of  a  motion  for  a  new 
trial,  and  that,  as  to  the  requested  instruc- 
tions refused  by  the  court,  they  can  be  con- 
sidered only  for  the  reason  that  such  instruc- 
tions are  made  a  part  of  the  record  proper,  and 
that  the  instructions  were  rightly  refused. 
Without  giving  our  assent  to  the  doctrine  that 
refused  instructions  are  record  In  any  different 
sense  from  those  given  by  the  court  of  Its 
own  motion,  we  will  consider  the  point  raised 
by  counsel  as  to  a  motion  for  new  trial  being 
necessary  to  secure  review  by  this  court  of 
alleged  errors  In  instructions. 

At  this  term  of  this  court  we  have  decided 
that,  in  order  to  have  this  court  consider  errors 
In  Instructions,  it  is  required  that  exceptions 
should  be  taken  at  the  time;  the  case  of  Padil- 
la  V.  Territory  (N.  M.)  45  Pac.  1120,  and  Laird 
V.  Upton,  Id.  1010,  showhig  such  ruling,  ami 
these  decisions  according  with  the  uniform 
ruling  of  this  eoart,  beginning  with  the  case 
of  Leonardo  v.  Territory,  1  N.  M.  291,  of  date 
July,  1859.  These  ruling  embrace  as  well  the 
case  of  the  Judge  refusing  requested  instruc- 
tions as  giving  instructions  of  his  own  mo- 
tion. We  find  it  unnecessary  to  go  over  this 
ground  again,  except  to  observe  that  our  stat- 
ute (section  2197)  places  the  giving  or  refusing 
of  instructions  in  the  same  condition.  In  regard 
to  exception  thereto,  as  any  other  "decision 
upon  any  matter  of  law  arising  during  the 
progress  of  the  trial."  The  established  prac- 
tice of  this  court— established  both  by  statute 
and  decision— being  that  errors  in  giving  or  re- 
fusing Instructions,  and  errors  in  deciding 
matters  of  law  arising  upon  a  trial,  stand  up- 
on exactly  similar  footing  as  to  the  necessity 
of  exception,  we  will  advert  to  decided  cases 
In  this  court  as  to  a  motion  for  new  trial  be- 
ing required  to  obtain  a  review  of  errors  aris- 
ing during  the  progress  of  a  trial.  In  Spiegel- 
berg  V.  Mink,  1  N.  M.  308,  It  was  held  that,  to 
entitle  a  party  to  a  revision  of  the  facts  by 
this  court  a  motion  for  a  new  trial  was  neces- 
sary. The  cases  are  almost  uniform  upon  the 
proposition  that  an  appellate  court  will  not 
consider  an  assignment  of  error  to  the  effect 
that  the  verdict  Is  against  evidence,  or  Is  not 
supported  by  the  evidence,  unless  there  is  a 
motion  for  new  trial,  and  It  Is  perhaps  need- 
less to  append  a  list  of  authorities  sustaining 
this  view.  The  case  of  Sierra  Co.  v.  Dona  Ana 
Co.,  5  N.  M.  190,  21  Pac.  83,  foUowed  Splegel- 
berg  V.  Mink,  supra;  but  In  the  same  case  the 
majority  of  the  court  considered  an  alleged  er- 
ror of  law-arising  upon  the  trial,  and  Brlnker, 
J.,  concurred  In  the  result  upon  the  broad 
ground  that,  there  being  no  motion  for  a  new 
trial,  there  was  nothing  before  this  court  to 
consider.  In  Anderson  v.  Territory,  4  N.  M. 
108,  13  Pac.  21,  It  was  held  that  error  In  the 
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exclusion  of  evidence  must  be  pointed  out  in 
the  motion  for  new  trial,  or  the  trial  court 
need  not,  and  the  appellate  court  will  not,  con- 
sider such  erroneous  decision,  though  It  be  ad- 
mitted that  exception  was  duly  taken.  If  the 
principle  of  that  decision  is  sound,  it  would 
follow,  logically,  that,  if  there  is  no  motion  for 
a  new  trial  at  all,  no  error  of  law  arising  upon 
the  exclusion  of  evidence  will  be  considered  In 
an  appellate  court.  The  only  reason,  having 
a  semblance  of  plausibility,  whidi  would  en- 
title errors  in  instructions  given  by  the  court 
of  its  own  motion  to  be  reviewed  In  the  ab- 
sence of  a  motion  for  new  trial,  conceding 
that  errors  In  the  exclusion  of  evidence  are 
not  entitled  to  such  review,  may  be  that  in- 
structions are  contended  to  be  record  proper 
In  the  case,  while  errors  In  the  exclusion  of 
evidence  only  become  record  by  means  of  a 
bill  of  exceptions.  The  record  proper.  In  gen- 
eral, consists  of  the  pleadings,  process,  verdict, 
and  judgment.  In  Greene  Co.  v.  Wilhite,  35 
Mo.  App.  43,  It  Is  said  to  include  the  original 
process,  with  the  return  thereon,  the  plead- 
ings, order  substituting  parties,  and  the  entry 
of  final  Judgment;  and  in  that  case  it  is  said 
that:  "There  may  be  difficulty  in  restricting 
the  record  proper.  In  all  cases,  to  the  limits 
thus  stated;  but  the  largest  view  of  what  is 
deemed  the  record  proper  can  malie  It  In- 
clude no  more,  in  addition  to  what  is  above 
stated,  than  those  orders  which  emanate  from 
the  breast  of  the  Judge  while  sitting  m  court, 
and  which  are  evidenced  only  by  the  entries 
on  the  minutes  of  (he  court"  A  definition  of 
"record  proper"  would  seem  to  be:  The  plead- 
ings, process,  and  return  thereon;  Judgments 
upon  pleadings;  verdict;  Judgment;  and  all 
orders  and  rulings  which  should  be  entered  up- 
on the  minutes  of  the  court;  but  not  motions  to 
strike  out  pleadings,  and  orders  thereon.  The 
definition  of  a  "bill  of  exceptions"  serves  alsp 
to  show  what  should  be  considered  record 
proper.  "The  bill  of  exceptions  is  a  simple 
history  of  the  case  as  tried,  and  should  con- 
tain nothing  more  or  less  than  the  facts  as 
they  appeared  to  the  court  and  Jury  from  the 
commencement  of  the  trial  until  the  final 
Judgment  by  the  court."  Gallaher  v.  State,  17 
Fla.  379.  "A  bill  of  exceptions  is  a  formal 
statement  in  writing  of  exceptions  taken  by  a 
party  in  the  trial  to  a  ruling,  decision,  charge, 
or  opinion  of  the  trial  Judge,  setting  out  the 
proceedings  on  the  trial;  the  acts  of  the  trial 
Judge  alleged  to  be  erroneous;  the  objections 
and  exceptions  thereto,  together  with  the 
grounds  therefor,— and  authenticated  by  the 
trial  Judge  according  to  law."  3  Enc.  PI.  & 
Prac.  378.  If  this  definition  further  specified 
that  the  bill  of  exceptions  should  contain  all 
evidence  necessary  to  an  understanding  of 
the  exceptions,  it  would  be  quite  complete. 
"Motions  made  during  the  trial  of  a  cause,  and 
the  rulings  of  the  court  thereon,  must  be  pre- 
served in  a  bill  of  exceptions."  Id.  392,  citing 
authorities.  'The  very  general  doctrine  Is 
that  a  motion  for  a  new  trial  must  be  so  pre- 


served, unless  by  statute  It  Is  made  a  i>art  of 
the  record  proper."  Id.  400,  citing  authori- 
ties. "Unless  a  statute  otherwise  provides,  a 
bill  of  exceptions  is  the  sole  mode  by  whldi 
the  Instructions  can  be  brought  up  to  the  ap- 
pellate court  for  review."  Id.  402,  and  author- 
ities there  cited. 

From  these  authorities  It  appears  that  there 
can  be  no  doubt  that  Instructions  are  not  a 
part  of  the  record  proper  unless  made  so  by 
statute.  Does  our  statute  so  make  them?  We 
quote  from  our  statutes  as  follows: 

"Sec.  2055.  All  Instructions  asked  and  the 
charge  of  the  court  shall  be  In  writing." 

"Sec.  2057.  The  court  must  read  to  the 
Jury  all  the  Instructions  he  Intends  to  give 
and  none  others,  and  must  write  the  word 
'Given'  or  'Refused,'  as  the  case  may  be,  in 
the  margin  of  each  instruction. 

"Sec.  2058.  All  instructions  demanded  must 
be  filed  and  shall  become  a  part  of  tbe  rec- 
ord." 

"Sec.  2063.  When  the  Jury  retires  to  con- 
sider its  verdict.  It  shall  be  allowed  to  take 
the  pleadings  in  the  cause,  the  Instrncttons 
of  the  court,  and  any  instruments  of  writ- 
ing admitted  as  evidence,  except  deposi- 
tions." 

As  to  instructions  not  demanded,  there  is 
nothing  said  about  these  becoming   record, 
but  they  are  required  to  be  in  writing.    If 
they  are  given  or  refused  (If  they  are  part 
of  the  record  proper),  that  fact  appears;  but 
the  mandatory  terms  of  our  statute  require 
exceptions  to  secure  review.    They  therefore 
come  within  the  bill  of  exceptions  as  arts 
done  by  the  Judge  in  the  trial  of  the  cause, 
in  the  same  way  as  rulings  in  excluding  evi- 
dence;  and  following  the  decision    of   this 
court  in  Anderson  v.  Territory,  supra,  a  mo- 
tion for  new  trial  is  necessary  to  obtain  a  re- 
view of  error  alleged  as  to  them    in  this 
court.     We  believe  that  the  decision  in  An- 
derson v.  Territory,  supra,  is  sustained  by 
the  great  weight  of  authority  in  this  cou- 
try;   and,  without  citing  abundant  cases  <» 
this  subject,  we  refer  to  Rindskoff  t.  Lyman. 
10  Iowa,  260,  where  the  question  is  treated 
by  Dillon,  J.,  in  the  lucid  and   exhaustive 
manner  with  which  that  great  Jurist  dispones 
of  every  subject  he  touches.     The   conclu- 
sion he  arrives  at  In  his  opinion  (citing  au- 
thorities from  numerous  states)   Is  "that  It 
is  generally  held,  that  exceptions  previously 
taken  may  be  embodied  in  a  motion  for  nev 
trial,    and   in   this    manner   preservetl    and 
brought  before  the  appellate  ti-ibnnal;   but 
all  rulings  not  excepted  to,  and  all   excep- 
tions not  embodied  in  the  motion  for  a  new 
trial,  are  by   the  appellate   court    deemed 
waived."    The  statutes  of  none  of  the  states 
he  cites,  or  which  we  have.  In  addition,  ex- 
amined, say,  in  terms,  that  a   motion  fM' 
new  trial  shall  be  made  as  a  condition  prece- 
dent to  review  In  the  appellate  court  error* 
not   appearing    In   the    record    proper;    bot 
they   merely   provide  for   new    trials,    and 
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within  what  time  after  verdict  they  shall  be 
made.  Our  statute  (section  1842)  and  roles 
of  court,  baTing  the  force  of  statute  law, 
proride  the  same  thing.  This  practice  af- 
fords to  the  trial  judge  the  opportunity  of 
correcting  errors  that  may  have  crept  Into 
the  trial  of  a  case  because  of  the  hurry  and 
press  of  matters  which  came  up  for  prompt 
decision,  and  which  may,  upon  more  elabo- 
rate argument,— counsel  being  surprised  by 
a  sudden  emergency  at  the  time  of  the  trial, 
—be  shown  to  be  error  meriting  a  new  triaL 
Also,  the  appellate  court  may  better  weigh 
the  discretion  vested  in  a  trial  Judge  as  to 
many  matters,  If,  upon  solemn  argument, 
after  the  pressure  of  the  trial  has  passed,  a 
new  trial  Is  refused.  These  and  other  con- 
siderations carry  with  them  gn^eat  force,  and 
the  practice  secures  uniformity  in  procedure, 
and  often  lessens  expense  and  delay,  if  the 
unsuccessful  party  shall  be  required  to  ex- 
haust bis  remedy  in  the  lower  court 

Though  counsel  for  defendant  In  error  ap- 
pears to  concede  that,  as  to  the  instructions 
refused,  a  motion  for  new  trial  was  unneces- 
sary, yet  we  do  not  think  that  section  2053, 
in  prescribing  that  "demanded  Instructions 
must  l>e  filed  and  shall  become  a  part  of  the 
record,"  means  that  they  are  a  part  of  what 
Is  deemed  record  proper,  but  they  belong  to 
that  part  of  the  record  embodied  in  the  bill 
of  exceptions,  and  that  error  assigned  upon 
giving  or  refusing  such  instructions  must 
be  saved  by  a  motion  for  a  new  trial  It 
would  Involve  quite  a  contradictory  appear- 
ance of  things  If  the  giving  of  erroneous  in- 
structions by  the  court  of  its  own  motion  dif- 
fered in  any  respect  from  the  refusing  of 
right,  or  the  giving  of  wrong,  instructions 
that  were  requested,  especially  when  there 
would  be  no  way  of  determining  whether 
any  Instructions  were  right  or  wrong,  gen- 
erally spealiing,  unless  there  is  a  bill  of  ex- 
ceptions showing  the  evidence  in  the  case, 
and  the  instructions  actually  given.  The 
provisions  of  law  requiring  Instructions  to 
be  written,  and  demanded  instructions  to  be 
filed,  are  merely  directory,  and  Intended  to 
make  the  clerk  of  the  court  their  custodian. 
When  the  statute  says  that  the  demanded  in- 
structions are  a  part  of  the  record,  it  merely 
means  that  they  are  of  the  files  In  the  case. 
Another  statute  requires  the  stenographer's 
notes  to  be  deposited  in  the  office  of  the 
clerk  of  the  court,  presumably,  we  may  say, 
because  they  are  a  part  of  the  case  to  which 
they  refer;  but  It  would  be  idle  to  call  them, 
either  before  or  after  transcription,  a  part 
of  the  record  of  the  case,  in  any  strict  sense, 
for  they  cannot  so  become  until  embodied 
in  a  bill  of  exceptions;  and  neither,  we 
think,  do  Instructions,  whether  given  by  the 
court  of  Its  own  motion,  or  demanded,  until 
they  come  Into  a  bill  of  exceptions  duly  set- 
tled. The  case  of  Anderson  v.  Territory,  su- 
pra, holds  that,  where  an  exception  Is  not 
saved  by  motion  for  new  trial,  the  lower 
court  need  not,  and  this  court  will  not,  re- 
47P.-46 


view  It;  and  we  therefore  find  no'  matter  of 
error  here  to  be  reviewed,  and  the  case  la 
accordingly  affirmed. 

SMITH,  O.  J.,  and  HAMILTON  and 
BANTZ,  JJ.,  concur.  LAUGHLIN,  J.,  not 
sitting,  having  beard  the  case  la  the  court  be- 
low. 

(9  N.  U.  1) 

WESTERN  HOMESTEAD  &  IRRIGATION 

CO.  T.  FIRST  NAT.  BANK  OF 

ALBUQUERQUE. 

(Supreme  Court  of  New  Mexico.    Feb.  1, 1897.) 

OaB5I8B)»NT— BUUKONB— RbVIIW— CoitPOBATIONB 
— CONTKACTS. 

L  On  appeal  from  Judgment  against  gar- 
nishee, complaint  cannot  be  made  of  errors  in 
the  original  suit,  no  attempt  to  review  the  judg- 
ment therein  iiaring  beea  made  within  the 
statutory  period. 

2.  The  process  to  bring  garnishee  before  the 
court  having  l>een  according  to  the  statute, 
Judgment  against  him  will  not  be  reversed  sim- 
ply because  be  was  not  served  with  a  sum- 
mons in  the  form  prescribed  by  the  clerks  ol 
the  district  courts. 

3.  A  corporation  having  accepted  labor  and 
an  assignment  of  stock  without  any  attempt  at 
repudiation,  under  a  contract  signed  by  its  gen- 
eral manager  alone,  but  which  was  agreed  to 
by  the  officers,  and  which  was  reduced  to  writ- 
ing, and  signed  by  hhn  in  their  presence,  can- 
not escape  liability  thereon  because  of  a  by- 
law requiring  that  its  contracts  l>e  signed  by  at 
least  two  of  its  otficers. 

4.  A  contract,  to  bind  a  corporation,  need  not 
be  under  its  corporate  seal. 

Error  to  district  court,  Bernalillo  county;  be- 
fore Justice  N.  O.  Collier. 

Garnishment  proceedings  by  the  First  Na- 
tional Bank  of  Albuquerque  against  the 
Western  Homestead  &  Irrigation  Company. 
Judgment  for  plaintlfT.  Garnishee  brings  er- 
ror.    Affirmed. 

This  cause  came  here  on  error  to  district 
court  sitting  in  and  for  the  county  of  Bem- 
allllo,  in  the  Second  judicial  district  The  de- 
fendant in  error,  the  First  National  Bank  6t 
Albuquerque,  recovered  Judgment  on  March 
6,  1895,  against  Jesse  Anthony  and  George  E. 
Lewis  on  tbelr  promissory  note  for  f::40.1G 
and  costs.  Thereafter  the  defendant  in  error 
sued  out  garnishment  proceedings  against  the 
plaintiff  in  error,  the  Western  Homestead  & 
Irrigation  Company,  alleging  it  said  plaintifi 
In  errw  and  garnishee,  was  Indebted  to  said 
Anthony,  said  judgment  debtor.  Thereafter, 
on  the  23d  day  of  May,  1890,  the  court  direct- 
ed a  verdict  In  favor  of  the  defendant  In  er- 
ror and  against  the  garnishee  and  plaintiff  in 
error  for  $288.54  and  costs,  and  Judgment  was 
entered  accordingly;  whereupon  the  garnishee 
moved  for  a  new  trial,  and  In  arrest  both  of 
which  motions  were  denied;  and  on  the  6th 
day  of  June,  1896,  error  was  sued  out  to  this 
court. 

F.  W.  CHancy,  for  plaintiff  In  nror.  A.  B. 
McMilien,  for  defendant  in  error. 

LAUGHLIN,  J.  (after  stating  the  facts).  The 
errors  assigned  by  the  plaintiff  in  error  are:  (1) 
"The  court  below  erred  In  entering  Judgment 
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nil  dldt  against  the  original  defendant,  while 
there  was  in  the  record,  undisposed  of,  a  plea 
on  which  Issue  had  been  Joined."  (2)  "The 
court  below  erred  In  trying  the  original  cause 
without  a  Jury."  (3)  "The  court  below  erred 
In  entering  Judgment  for  the  amount  appear- 
ing to  be  due  on  the  promissory  note  sued  on, 
for  the  reason  that  the  same  was  not  denied 
under  oath."  These  errors  apply  to  the  orig- 
inal suit  of  the  First  National  Bank  against 
Anthony  and  Lewis.  The  Judgment  In  that 
case  was  entered  in  the  court  t>elow  on  the 
5th  day  of  March,  1895,  and  It  does  not  ap- 
pear from  the  record  that  any  motion  for  a 
new  trial  was  filed,  or  any  effort  made  to 
review  the  Judgment  then  entered  in  the  court, 
until  the  23d  day  of  May,  1896,  and  not  until 
judgment  bad  been  entered  against  the  gar- 
nishee, plaintiff  in  error.  Thus  the  original 
Judgment  remained  unappealed  from  for  more 
than  a  year  from  the  time  of  Its  original  en- 
try. "Appeals  in  equity  cases  and  writs  of 
error  In  common-law  cases  may  be  taken  at 
any  time  within  one  year  from  the  date  of  the 
rendition  of  final  decrees  or  Judgments."  Laws 
1891,  c.  66,  {  5.  It  Is  manifest  that  the  writ 
of  error  from  the  Judgment  In  the  original 
case  against  Anthony  and  Lewis  was  not  sea- 
sonably sued  out,  and  the  errors  assigned  with 
respect  to  that  part  of  the  case  are  untenable. 
And,  the  Judgment  having  remained  undis- 
turbed for  more  than  the  period  provided  by 
statute  In  which  the  writ  of  error  must  be 
availed  of,  It  cannot  now  be  attacked  In  the 
collateral  manner  here  sought  Freem. 
ludgm.  (3d  Ed.)  8  249.  Under  the  authority 
of  Knaebel  v.  Slaughter  (N.  M.)  34  Pac.  199, 
the  first  assignment  here  would  have  been 
available  if  the  writ  of  error  had  been  sued 
out  at  any  time  within  one  year  from  the  time 
of  the  rendition  of  the  final  Judgment;  but  Tt 
was  not,  and  therefore  this  objection  cannot 
be  maintained.  While  the  garnishment  pro- 
ceeding Is  ancillary  to  the  original  suit,  and  la 
a  remedy  In  aid  of  the  execution  issued  on  the 
Judgment  In  that  suit,  yet  it  is  a  separate  and 
distinct  action  in  rem,  and  cannot  be  consid- 
ered as  a  part  of  the  original  action.  It  raises 
separate  and  distinct  Issues  from  the  main 
action,  and  involves  different  parties,  and  is 
appealable  In  the  same  manner  as  other  causes 
of  action  of  a  like  nature;  and  both  the  orig- 
inal action  and  the  garnishment  proceedings 
might  have  been  brought  to  this  court  on 
separate  writs  of  error.  8  Am.  &  Eng.  Enc. 
Law,  1257.  And  It  was  held  in  Pupke  v. 
Meador,  72  Ga.  230,  that  the  two  cases  could 
not  be  consolidated,  but  must  be  brought  to 
the  appellate  court  on  separate  and  distinct 
writs  of  error.  And  the  reversal  of  the  Judg- 
ment in  the  main  case  also  reverses  the  Judg- 
ment in  garnishment  case,  but  a  reversal  of 
the  garnishment  Judgment  does  not  reverse 
the  main  case. 

The  next  objectlcm  Is  as  follows:  (4)  "The 
court  erred  in  denying  garnishee's  motion  to 
quash  the  notice  of  garnishee."  Counsel  for 
plaintiff  in  error  i^peared  specially,  and  mov- 


ed to  quash  the  notice,  "for  the  reason  that 
the  same  la  not  in  terms  made  returnable 
In  the  same  way  as  original  process  for  bring- 
ing defendants  Into  court."  This  motion  was 
based  on  the  eighth  subdivision  of  rule  27  of 
the  rules  of  the  district  courts,  which  Is  as 
follows:  "(8)  A  like  practice  shall  prevail 
in  garnishee  proceedings  upon  executions,  with 
such  omissions,  additions  and  changes  as  may 
be  applicable  thereto;  but  the  notice  of  the 
garnishee  shall  be  In  terms  returnable  In  the 
same  way  as  original  process  for  bringing  de- 
fendant into  court."  The  record  shows  that 
the  execution  was  Issued  on  the  14  th  day  of 
March,  1895,  and  the  notice  of  garnishment 
was  attached  to  It,  and  that  both  were  served 
on  the  garnishee  on  the  13th  day  of  May,  1895, 
at  the  county  of  Bernalillo,  and  that  the  no- 
tice cited  the  garnishee  therein  named  to  ap- 
pear on  the  first  Monday  of  June  following. 
The  notice  of  garnishee  was  In  the  form  pre- 
scribed by  the  statute  and  by  the  rules  of  the 
district  courts.  The  statute  provides  as  fol- 
lows (Comp.  Laws  1884,  {  1935,  subd.  2): 
"Garnishees  shall  be  summoned  by  the  sher- 
iff, declaring  to  them  that  he  summoned  them 
to  appear  at  the  retmn  term  of  the  writ  to  an- 
swer the  Interrogations  which  may  be  exhibit- 
ed by  the  plaintiff,  and  by  reading  to  them  if 
required."  The  writ  referred  to  in  the  stat- 
ute means  the  execution.  And  it  is  provided 
further  in  section  2159:  "That  if  the  offlca' 
fails  to  find  property  sufficient  to  make  the 
same  he  shall  noitlfy  all  persons  who  may  be 
indebted  to  said  defendant  not  to  pay  said  de- 
fendant, but  to  appear  before  the  court  out  of 
which  said  execution  Issued  and  make  true 
answer  on  oath  concerning  his  Indebtedness, 
and  the  like  proceedings  shall  be  had  as  fn 
cases  of  garnishees  summoned  in  suits  orig- 
inating by  attachmei)^"  It  Is  plain,  then,  that 
the  process  to  bring  garnishee  before  the  court 
was  In  substantial  compliance  with  the  stat- 
ute. The  rule  of  district  courts  Invoked  Is  not 
in  contravention  of  the  requirements  of  the 
statute.  The  garnishee  was  notified  In  the 
manner  required  by  the  statute  to  appear  at 
the  first  return  day  occurring  20  days  after 
service,  and  appeared  specially  in  the  motion 
to  quash  the  notice,  which  motion  was  denied 
by  the  court  Then  a  general  appearance  was 
entered,  and  the  case  proceeded  in  the  regu- 
lar manner  provided  in  such  cases.  Judgment 
rendered,  and  brought  here  on  writ  of  error. 
And  this  court  wonld  not  be  Justified  in  re- 
versing the  case  simply  because  the  gar- 
nishee bad  not  been  served  with  a  summoat 
In  the  form  prescribed  by  the  clerks  of  the 
several  district  courts,  when  the  procedure 
pursued  was  In  substantial  conformity  with 
the  requirements  of  the  statute.  Flt^erald  & 
Mallory  Const  Ca  ▼.  Fitzgerald.  137  U.  S.  98^ 
11  Sup.  Ct  3& 

There  are  a  number  of  other  errors  as- 
signed for  reversal,  one  of  which  is  as  fol- 
lows: (7)  '"i'he  court  bekjw  erred  in  over- 
ruling garnishee's  objection  to  the  admission 
of  oral  evidence  as  to  whether  B.  W.  Xbomaa 
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had  general  superylslon  of  the  business  of 
the  garnishee,  and  In  holding  that,  if  Thomas 
was  accnstomed  to  act  In  a  certain  way  as 
to  these  matters,  and  the  business  went  on, 
and  he  was  held  out  by  the  corporation  to 
transact  such  matters,  and  they  ratified  such 
authority    by     acquiescence,     their    silence 
would   bind    the    corporation."     It    appears 
that  to  establish  the  Indebtedness  of  the  gar- 
nishee to  the  Judgment  debtor,  Anthony,  the 
defendant  in  error  offered  in  evidence  a  cer- 
tain contract,   signed  by   said  Anthony  as 
party  of  the  first  part,  and  the  garnishee  cor- 
poration, by  one  B.  W.  Thomas,  as  general 
manager,  as  party  of  the  second  part,  and  un- 
der the  terms  of  this  contract  it  is  contend- 
ed by  defendant  in  error  that  plaintiff  in 
error  is  indebted  to  said  Anthony,  and  there- 
fore liable  as  garnishee.    The  contract  dis- 
closes that  on  January  3,  1895,  the  said  An- 
thony was  then  the  owner  of  certain  inter- 
ests consisting  of  capital  stock  and  assets  in 
the  Rio  Puerco  Irrigation  &  Improvement 
Company,  and  in  the  Rio  Puerco  Irrigation 
&  Agricultural  Company,  both  of  which  were 
domestic   corporations;   that    said    Anthony 
then  sold  all  his  interests  in  both  said  corpo- 
rations to  the  said  Western  Homestead  &  Ir- 
rigation Company,  the  garnishee,  for  which 
the  garnishee  agreed  to  pay  certain  sums  of 
money  and  securities  therefor,  as  In  the  con- 
tract specified;   and  the  said  Anthony  fur- 
ther agreed  as  an  additional  consideration  to 
give  his  services  and  labors  to  the  said  gar- 
nishee company  for  a  period  of  10  months 
from  and  after  the  1st  day  of  November,  1804. 
On  the  day  the  contract  was  signed,  Anthony 
assigned  his  said  Interests  to  the  garnishee 
company,    and   deposited    it   with    the   gar- 
nishee's attorney  at  Albuquerque.     The  gar- 
nishee company  contends  that  said  Thomas 
had  no  authority,  under  Its  by-laws,  to  en- 
ter into  said  contract,  and  that,  therefore,  it 
is  not  bound  by  it.     In  support  of  this  con- 
tention garnishee  offered  In  evidence  its  by- 
laws, of  which  the  two  sections  material  to 
this  case  are  as  follows,  to  wit: 

"The  general  manager  shall  have  general 
charge  of  the  office  of  the  company,  and  have 
general  supervision  of  the  books  and  ac- 
counts. He  shaU  give  general  directions  as 
to  the  work  to  be  done,  provide  ways  and 
means  for  doing  such  work,  suggest  the  form 
of  papers,  contracts,  and  obligations,  and  in 
general  direct  Its  movements  and  affairs.  He 
shall  have  power  to  draw  on  the  treasurer  to 
carry  out  the  Interest  of  the  company,  and  to 
make  contracts  as  his  judgment  may  direct. 
He  shall  be  authorized  to  receive  and  receipt 
In  the  absence  of  the  secretary  any  funds 
-which  may  come  Into  his  hands,  and  account 
for  the  same  to  the  secretary,  and  sign  such 
papers  and  perform  such  other  duties  as  the 
l>oard  of  directors  may  prescribe." 

"Contracts  and  Conveyances.  All  notes, 
deeds,  contracts,  and  other  evidences  of  debt 
or  obligations,  to  bind  the  company,  must 
be  signed  by  two  at  least  of  the  following 


officers:  President,  general  manager,  secre- 
tary, or  treasurer,  but  no  money  shall  be  bor- 
rowed or  note  given  except  the  same  is  au- 
thorized by  the  board  of  directors." 

Upon  the  validity  of  this  contract  the  lia- 
bility of  the  garnishee  Is  fastened,  if  at  all. 
It  will  be  observed  from  the  by-laws  that 
the  duties  of  the  general  manager  are  of  a 
very  broad  and  general  nature,  and  pertain  to 
the  general  management  of  the  business  af- 
fairs of  the  garnishee  company.  It  is  also 
apparent  therefrom  that  "all  notes,  deeds, 
contracts,  and  other  evidences  of  debt  or  obli- 
gations, to  bind  the  company,  must  be  signed 
by  two,  at  least,  of  the  following  officers: 
President,  general  manager,  secretary,  or 
treasurer,  but  no  money  shall  be  borrowed  or 
note  given  except  the  same  is  authorized  by 
the,  board  of  directors."  It  appears  from  the 
testimony  that  at  the  time  the  contract  was 
entered  into  verbally  between  Anthony  and 
the  garnishee  company,  in  October  or  No- 
vember, 18&4,  McChesney,  president,  Tygert, 
Thomas,  and  McMasters,  were  all  directors 
and  officers  of  the  garnishee  company,  and 
were  present,  and  made,  agreed  to,  and  entered 
into  the  verbal  contract  with  said  Anthony, 
which  was  thereafter  reduced  to  writing,  ond 
signed  by  said  Anthony,  and  by  said  Thomas 
as  general  manager,  and  that  all  the  directors 
and  officers  of  the  garnishee  company  con- 
sented to  and  had  full  knowledge  of  the  con- 
tents and  existence  of  the  contract  at  all 
times,  and  acquiesced  in  the  same,  and  never 
at  any  time  repudiated  or  in  any  manner 
changed  the  contract  In  any  particular.  It 
further  appears  that  said  Anthony,  in  pursu- 
ance of  the  fulfillment  of  his  part  of  the  said 
contract,  entered  upon  the  duties  assigned 
him  by  garnishee  company,  and  worked  for 
four  months,  during  which  time  he  received 
and  executed  all  orders  in  and  about  the 
work  assigned  to  him;  that  after  the  expira- 
tion of  that  time,  and  during  the  remainder 
of  the  10  months  for  which  he  had  agreed 
to  work  for  garnishee  company,  he  at  all 
times  remained  present  at  the  place,  ready, 
able,  and  willing  to  perform  any  labor  or 
duties  which  it  might  assign  to  him;,  but 
that  he  received  no  orders  or  instructions  to 
do  any  work  or  to  perform  any  duties,  but 
he  was  not  discharged  or  released  from  the 
employment  of  the  said  garnishee  company. 
There  is  nothing  to  show,  nor  Is  it  contend- 
ed, that  the  garnishee  company  ever  at  any 
time  delivered  up  the  assignments  of  the  in- 
terests executed  by  said  Anthony  to  it,  or 
that  any  reassignment  of  the  same  was  ever 
made,  but,  to  the  contrary,  in  so  far  as  this 
record  discloses,  the  Interests  and  property 
assigned  by  said  Anthony  are  now  the  prop- 
erty of  and  In  the  possession  of  the  garuiiiiiee 
company,  which  the  evidence  tends  to  show 
amount  to  several  thousand  dollars.  The 
facts,  as  shown  from  the  record,  are  amply 
sufficient  to  sustain  the  verdict  and  Judgment 
of  the  court  below. 

It  would  be  contrary  to  sound  principles 
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of  law,  and  a  travesty  on  Justice,  to  bold 
that  an  officer  of  a  corporation  may  enter 
Into  a  contract  In  good  faith  with  an  Indi- 
vidual for  the  transfer  to  It  of  valuable  prop- 
erty, bold  and  keep  It,  and  then  decline. to 
pay  for  It,  because,  forsooth,  the  officer  so 
entering  Into  the  agreement  did  not  have 
special  authority  to  make  and  sign  the  con- 
tract conferred  on  him  by  the  provisions  of 
Us  secret  by-laws.  But  the  case  at  bar  Is 
much  stronger,  because  all  the  officers  of  gar- 
nishee company  were  present  when  the  terms 
of  the  contract  were  agreed  upon  verbally, 
which  was  afterwards  written  out  by  the 
general  manager,  and  signed  by  him  on  be- 
half of  garnishee  company;  and  none  of 
them  appeared  to  have  at  any  time  attempt- 
ed to  repudiate  any  part  of  It  until  on  the 
trial  of  this  cause.  Morawetz  on  Private 
Corporations  (section  593)  says:  "It  Is  plain 
that  a  person  who  has  dealt  with  an  agent  of 
a  corporation  In  good  faith,  within  the  scope 
of  the  apparent  powers  conferred  upon  him 
by  the  company,  is  not  affected  by  secret  in- 
structions limiting  these  apparent  powers. 
The  same  Is  usually  true  of  restrictions  on 
the  apparent  powers  of  the  agents  of  a  corpo- 
ration by  the  company's  by-laws.  There  Is 
no  general  iiile  compelling  persons  dealing 
with  a  corporation,  at  their  peril,  to  take 
notice  of  its  by-laws.  If  a  corporation  ap- 
points an  agent  of  a  class  having  certain 
functions  and  powers  according  to  general 
custom,  a  person  dealing  with  such  agent  is 
not  affected  by  a  by-law  restricting  the  pow- 
ers which  would  ordinarily  belong  to  an 
agent  of  that  class,  In  the  absence  of  actual 
notice  of  the  by-laws."  Mr.  Story,  in  his 
work  on  Agency  (section  17),  says:  "A  gen- 
eral agency  properly  exists  where  there  Is  a 
delegation  to  do  all  acts  connected  with  a 
particular  trade,  business,  or  employment." 
And  the  same  author.  In  section  126,  says: 
"In  the  former  case  [referring  to  a  general 
agent]  the  principal  will  be  bound  by  the 
acts  of  the  agent  within  the  scope  of  the 
general  authority  conferred  on  him,  although 
he  violates  by  those  acts  his  private  instruc- 
tions and  directions,  which  are  given  to  him 
by  the  principal,  limiting,  qualifying,  sus- 
pending, or  prohlolting  the  exercise  of  such 
authority  under  particular  circumstances." 
And  in  section  127  he  says:  "The  ground  of 
this  distinction  Is  the  public  policy  of  pre- 
venting frauds  upon  Innocent  persons  In  the 
encouragement  of  confidence  in  dealing  with 
agents.  If  a  person  is  held  out  to  third  per- 
sons, or  to  the  public  at  large,  by  the  prin- 
cipal, as  having  general  authority  to  act  for 
and  to  bind  him  in  a  particular  business  or 
employment,  it  would  be  the  height  of  in- 
justice, and  lead  to  the  grossest  frauds,  to 
allow  him  to  set  up  his  own  secret  and  pri- 
vate Instructions  to  the  agent,  limiting  his 
authority,  and  thus  to  defeat  his  acts  and 
transactions  under  the  agency,  when  the  par- 
ty dealing  with  him  had,  and  could  have,  no 
notice  of  such  Instructions.    In  such  cases 


good  faith  requires  that  the  principal  sboali 
be  held  bound  by  the  acts  of  the  agent  with- 
in the  scope  of  his  general  authority."  When 
this  corporation  appointed  Thomas  as  Its  gen- 
eral manager,  and  held  him  out  to  the  public 
as  such,  it  became  bound  to  all  third  persons 
dealing  with  blm  on  the  strength  of  such  ai>- 
parent  power,  and  within  the  scope  of  his 
duties,  for  all  acts  within  the  legitimate  pow- 
ers of  the  corporation;  and.  If  Thomas  vio- 
lated any  of  the  secret  instructions  and  by- 
laws, the  principal  should  suffer,  and  not  an 
innocent  third  party,  who  acted  upon  the 
representations  of  the  principal  as  to  the  ex- 
tent of  the  agent's  authority. 

It  was  not  necessary  to  the  validity  of  the 
contract  in  question  that  it  should  have  been 
made  under  the  corporate  seal  of  garnishee 
company.  Mor.  Corp.  §  338,  says:  "In  for- 
mer times  it  was  held  that  a  corporation 
could  not  express  its  will,  or  enter  Into  a 
contract,  except  through  an  Instrument  un- 
der seal,  executed  ■  by  a  duly-constituted 
agent.  This  doctrine  certainly  had  no  prin- 
ciple based  upon  reason  to  support  It.  On 
the  contrary.  It  seems  to  have  been  the  result 
of  the  Ignorance  of  the  art  of  writing  during 
the  Dark  Ages.  It  was  never  rigorously  ap- 
plied In  all  cases,  which  shows  that  It  did 
not  result  from  the  nature  of  the  corporation. 
And  In  modern  times  the  ancient  rule  has 
been  wholly  discarded.  It  Is  now  a  settled 
rule  through  the  United  States  that  a  corpo- 
ration may  make  a  contract  without  the  use 
of  a  seal  In  all  cases  In  which  this  may  be 
done  by  an  Individual,  and  It  Is  equally  well 
settled  that  an  agent  of  a  corporation  naay 
be  appointed  without  the  use  of  a  seal,  what- 
ever may  be  the  purpose  of  the  agency."  In 
the  case  of  Kelsey  v.  Bank,  69  Pa.  St  426, 
on  the  question  of  ratification,  Williams,  J., 
said:  "The  law  Is  well  settled  that  a  princi- 
pal who  neglects  promptly  to  disavow  an 
act  of  bis  agent,  by  which  the  latter  haa 
transcended  his  authority,  makes  the  act  bis 
own;  and  the  maxim  which  makes  ratifica- 
tion equivalent  to  a  precedent  authority  Is 
as  much  predicable  of  ratification  by  a  cor- 
poration as  it  Is  of  ratification  of  any  other 
principal,  and  Is  equally  to  be  presumed  from 
the  absence  of  dissent."  And  In  the  case  of 
the  Indianapolis  RoUing-Mill  Co.  v.  St.  Ix>als, 
Ft.  S.  &  W.  R.  Co.,  120  U.  S.  250,  7  Sup.  Ct. 
542,  the  supreme  court  of  the  United  States 
hold  that  a  disaffirmance  of  the  unauthorized 
acts  of  the  agent  of  a  corporation  within  six 
months  after  knowledge  by  the  directors  is 
not  exercised  promptly,  and  comes  too  late. 
And  In  the  case  of  Pittsburg,  C.  &  St.  L.  Ry. 
Co.  V.  Keokuk  &  H.  Bridge  Co.,  131  U.  S.  371, 
9  Sup.  Ct.  770,  the  same  court  says:  "The 
principal  positions  taken  In  the  arguments 
for  the  appellants  were  that  the  Indiana  Cen- 
tral Company  and  the  Pennsylvania  Compa- 
ny never  authorized  their  officers  to  execute 
the  bridge  contract,  or  to  bind  them  by  It; 
and  that  the  contract  was  beyond  the  scope 
of  their  corporate  power.    But  the  court  Is 
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oS  the  opinion  that  on  the  facts  of  this  cas* 
neither  of  these  positions  can  he  maintain- 
ed. When  the  president  of  a  corporation  ex- 
ecutes In  its  behalf,  and  within  the  scope  of 
Its  charter,  a  contract  which  requires  the 
concurrence  of  the  board  of  directors,  and 
the  board,  linowing  that  he  has  done  so,  does 
not  dissent  within  a  reasonable  time,  it  will 
be  presumed  to  h-ive  ratified  his  act  Indian- 
apolis RoUlng-MlU  Co.  v.  St  Louis,  Ft  S.  & 
W.  B.  Co.,  120  U.  S.  256.  7  Sup.  Ct  542.  And 
when  a  contract  Is  made  by  any  agent  of  a 
corporation  in  its  behalf,  and  for  a  purpose 
authorized  by  Its  charter,  and  the  corpora- 
tion received  the  benefit  of  the  contract, 
without  objection,  it  may  be  presumed  to 
have  authorized  or  ratified  the  contract  of 
its  agent," — citing  many  cases.  And  to  the 
same  effect  is  Fitzgerald  &  Mallory  Const 
Co.  V.  Fitzgerald,  137  U.  S.  98, 11  Sup.  Ct  86. 
A  number  of  other  errors  are  assigned,  but 
It  is  not  thought  necessary  to  pass  upon  each 
of  them,  for  the  reason  that  those  here  con- 
sidered include  the  others.  Counsel  for  plain- 
tiff in  error  has  cited  a  great  many  authori- 
ties worthy  of  consideration  from  his  point 
of  view,  but,  in  our  opinion,  they  are  inap- 
plicable to  the  facts  as  disclosed  at  the  trial 
and  in  the  record.  There  appearing  to  be  no 
substantial  errors  of  record,  the  judgment  of 
the  court  below  is  affirmed,  with  costs  against 
garnishee  company. 

SMITH,  C.  J.,  and  BANTZ,  X,  concur. 

(8  N.  M.  673)  °°°°^^ 

UNITED  STATES  TBUST  CO.  OF  NKW 

YOBK  et  al.  t.  ATLANTIC  &  P. 

B.  CO.  et  al. 

In  re  TERBITORY  OF  NEW  MEXICO. 

(Supreme  Court  of  New  Mexico.    Dec.  18, 1896.) 

Taxation  bt  Territort— Exemption  bt  Act  or 
Congress— Railroad  Riuht  of  Wat 
— sopbrstrcctukes. 
Section  2  of  the  act  of  incorporation  of  the 
Atlantic  &  Pacific  Railroad  Company,  contaJn- 
iag  a  grant  by  coneress  of  the  right  of  way 
through  the  public  lands  for  the  construction 
of  a  railroad  and  telegraph,  and  further  provid- 
ing that  such  way  was  granted  to  the  extent  of 
100  feet  in  width  on  each  side  of  said  railroad 
through  the  public  domain,  "including  all  neces- 
■ary  grounds  for  station  buildings,  worlc  shops, 
depots,  machine  shops,  switches,  side  tracks, 
turntables,  and  water  stations;  and  the  right 
of  way  shall  be  exempt  from  taxation  within 
the  territories  of  United  States," — conTeys  the 
title  of  the  United  States  to  the  lands  used  for 
the  purposes  named  to  the  railroad  company, 
and  the  right  of  way,  within  the  exempti(Hi 
clause,  includes  the  roadbed,  ties  and  rails,  sta- 
tion buildings,  work  shops,  depots,  machine 
shops,  and  other  such  structures  necessary  in 
the  operation  of  a  railroad,  which  are  not  tax- 
able as  personalty  by  a  territory.  Bantz,  J., 
dissenting. 

Appeal  from  district  court,  Bernalillo  coun- 
ty; before  Justice  N.  C.  Collier. 

Action  of  foreclosure  by  the  United  States 
Trust  Company  of  New  York  against  the 
Atlantic  &  Pacific  Railroad  Company  and 
others.     From  an  order,  made  on  an  inter- 


vening petition  filed  by  the  territory  of  New 
Me:dco,'  requiring  0.  W.  Smith,  as  receiver 
of  the  defendant  company,  to  pay  certain 
taxes,  plaintiff  and  the  receiver  appeaL  Re- 
versed. 

This  Is  an  appeal  from  the  order  of  the 
district  court  of  Bernalillo  county,  sitting 
as  a  court  for  the  hearing  and  trial  of  causes 
arising  under  the  constitution  and  laws  of 
the  United  States,  taken  by  the  receiver  (ap- 
pointed by  it)  of  the  property  of  the  Atlan- 
tic &  Pacific  Railroad  Company,  and  by  the  . 
United  States  Trust  Company,  complainant 
In  that  action.     The  order  required  the  re- 
ceiver to  pay  to  the  treasurer  of  Bernalillo 
county  taxes  aggregating  the  sum  of  $43,- 
254.70,    which    were    levied    upon    property 
placed  upon  the  assessment  roll  in  the  year 
1895  by  the  assessor,  as  property  omitted  by 
the  railroad  company  to  be  returned  for  the 
year  1803,  as  property  omitted  to  be  returned 
for  the  year  1^4,  and  as  property  omitted 
to  be  returned  for  the  year  1895,  with  25 
per  cent  penalty  added  for  the  year  1895. 
The  separate  amounts  of  this  aggregate  be- 
ing $13,978  for  1893,  $12,768.78  for  the  year 
1894,  and  $16,585.14  for  the  year  1895.     The 
Atlantic  &  Pacific  Railroad  Company  was 
incorporated  by  the  act  of  congress  of  the 
United  States  approved  July  27, 18C6.  Among 
the  provisions  contained  in  Its  charter  was 
one  authorizing  the  company  to  lay  out,  lo- 
cate, construct  furnish,  maintain,  and  en- 
Joy  a  continuous  railroad  and  telegraph  line 
from  Springfield,  Mo.,  to  the  Pacific  Ocean, 
practically  along  the  thirty-fifth  parallel  of 
latitude,  and  granting  to  it.  In  the  second 
section,  a  right  of  way  through  the  public 
lands,    200    feet    In    width,    with    sufficient 
grounds   for  station   buildings,    workshops, 
depots,  machine  shops,  switches,  side  tracks, 
turntables,  and   water  stations;    also,   the 
power  to  acquire  a  right  of  way  and  station 
grounds  of  the  same  character  through  pri- 
vate   lands,    by    condemnation    proceedings 
provided  for  In  the  act     The  second  section 
of  the  act  exempted  from  taxation  within 
the  territories  of  the  United  States  the  right 
of  way.    The  sections  referred  to,  and  oth- 
ers of  the  charter,  are  thereafter,  in  the 
brief,  set  out  In  fulL     The  Atlantic  &  Pa- 
cific Railroad  Company  afterwards  construct- 
ed its  Hue  of  road  from  Isletta  Junction,  15 
miles  west  of  Albuquerque,  to  the  Colorado 
river,  and  maintained  and  operated  the  same 
to  such  point  and  beyond,  from  the  year 
1882  up  to  the  present  time,  except  that  in 
January,  1894,  receivers  were  appointed,  in 
foreclosure  proceedings  commenced  in  the 
Second  Judicial  district  court  of  the  territory 
of  New  Mexico,  for  the  property  of  the  At- 
lantic &  Pacific  Railroad  Company;  and  such 
receivers  took  possession  of  and  operated 
said  railroad  up  to  February  1,  1896,  when. 
In  another   foreclosure   proceeding,   and   Id 
the  same  one,  the  present  receiver,  0.  W. 
Smith,  was  appointed  receiver  of  the  prop- 
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erty  of  the  Atlantic  &  Pacific  Railroad 
Company  In  New  Mexico,  Arizona,  and  Cali- 
fornia. In  the  year  1893  the  railroad  cozn- 
IHiny  returned  for  assessment  to  the  assess- 
or of  Bernaiiilo  county  property  of  the  val- 
ue of  $5S0,960,  and  for  the  year  of  1894 
the  receivers  returned  property  to  the  same 
value,  and  for  the  year  1896  the  receivers 
returned  property  to  the  same  value.  Dur- 
ing none  of  these  years  was  the  right  of 
way,  station  grounds,  or  superstructures 
thereon,  returned  for  taxation  by  the  com- 
pany or  by  the  receivers,  as  each  claimed 
that  the  same  were  exempt  from  taxation. 
In  the  year  1895  the  assessor  for  Bernalillo 
county,  under  the  instructions  of  the  board 
of  county  commissioners,  assessed  as  per- 
sonal property  (describing  the  same  as  such) 
the  entire  superstructures  of  the  railroad  on 
its  right  of  way  and  station  grounds  in  Ber- 
nalillo county,  although  each  and  every  part 
of  the  property  so  described  and  assessed 
was  attached  to,  and  a  part  of,  the  right  of 
way  and  station  grounds  of  the  railroad  com- 
pany. A  tax  was  levied  upon  each  of  these 
assessments,  and  subsequently,  in  March, 
1896,  the  territory,  upon  permission  of  the 
court,  filed  in  the  foreclosure  case  of  the 
United  States  Trust  Company  an  intervening 
petition  to  recover  such  taxes.  An  order  to 
show  cause  why  the  intervening  petition 
should  not  be  granted  was  properly  served 
upon  the  parties  to  the  foreclosure  suit,  and 
subsequently  the  United  States  Trust  Com- 
pany, the  complainant  in  the  foreclosure  suit, 
and  O.  W.  Smith,  the  receiver  appointed  in 
such  suit,  filed  answers  showing  cause  why 
the  intervening  petition  should  not  be  griint- 
ed.  Subsequently  an  agreed  statement  of 
facts  was  made  between  the  parties,  and  the 
cause  submitted  and  heard  upon  such  agreed 
statement  of  facts.  Subsequently  the  court 
found  that  these  assessments  were  valid, 
and  ordered  the  receiver  to  pay  out  of  the 
property  and  funds  in  his  hands  the  sum  of 
$43,254.70  to  the  treasurer  of  the  county. 
A  stipulation  was  made  between  the  parties, 
In  which  the  territory  entered  its  appear- 
ance herein,  and  in  which  it  was  agreed  as 
to  the  parts  of  the  record  which  should  con- 
stitute a  transcript  in  this  case. 

Assignments  of  errors:  First.  That  the 
court  below  erred  in  holding  that  the  addi- 
tional assessment  of  $539,950  levied  and  as- 
sessed by  the  assessor  of  the  county  of  Ber- 
nalillo for  the  year  1893  as  property  omitted 
for  that  year,  and  placed  upon  the  assess- 
ment roll  of  the  year  1895,  was  a  valid  as- 
sessment, and  that  the  tax  levied  thereon  In 
the  year  1895  was  and  Is  a  valid  lien  upon 
the  property  and  franchises  of  said  railroad 
company  now  in  the  custody  and  control  of 
the  receiver  of  that  court.  Second.  That  the 
court  below  erred  in  holding  that  the  addi- 
tional assessment  of  $539,950  levied  and  as- 
sessed by  the  assessor  of  the  county  of  Ber- 
nalillo for  the  year  1884  as  property  omit- 
ted for  that  year,  and  placed  upon  the  as- 
■eesment  roll  for  the  year  1895,  was  a  v&lld 


assessment,  and  that  the  tax  levied  thereon 
In  the  year  1896  was  and  Is  a  valid  lien  upon 
the  property  and  franchises  of  said  railroad 
company  now  in  the  custody  and  control 
of  the  receiver  of  that  court  Third.  That 
the  court  below  erred  in  holding  that  the 
additional  assessment  of  $539,050,  togetnw 
with  the  25  per  cent  penalty  added  to  such 
amount,  levied  and  assessed  by  the  assess- 
or of  the  county  of  Bernalillo  as  property 
omitted  to  be  returned  for  the  year  1885, 
was  and  is  a  valid  assessment  and  that  the 
taxes  levied  thereon  for  the  said  year  1896 
are  a  valid  Hem  upon  the  property  and  fran- 
chises of  the  said  railroad  company  now 
In  the  custody  and  control  of  the  court 
Fourth.  The  court  below  erred  in  holding 
and  decreeing  that  the  receiver  should  pay 
to  the  treasurer  of  the  county  of  Bemalillc 
the  sum  of  $43,254.70,  as  taxes  due  from 
the  Atlantic  &  Pacific  Railroad  Company, 
and  the  receiver  thereof,  for  the  years  1893, 
1894,  and  1885,  upon  the  property  placed 
upon  the  assessment  roll,  by  the  assessor  of 
Bernalillo  county  aa  omitted  property,  and 
erred  as  to  the  amount  ordered  to  be  paid 
as  taxes  for  each  of  said  years. 

C.  N.  Sterry  and  Karl  Snyder,  for  appellee 
Atlantic  &  P.  R.  Co.  John  P.  Victory,  Sol. 
Gen.,  and  T.  N.  Wilkerson,  for  the  Territory. 

SMITH,  a  3.  (after  stating  the  facts).  It 
has  been  adjudicated  by  the  court  of  last  re- 
sort (Railroad  Co.  v.  Penlston,  18  Wall.  5) 
"that  the  state  can  impose  a  tax  upon  the  prop- 
erty of  corporations  chartered  by  congress  as 
agents  to  subserve  the  lawful  purposes  of  the 
government  Provided  that  such  tax  does  not 
deprive  such  organizations  of  the  power  to 
serve  the  government  as  they  were  Intended 
to  serve  it  it  does  not  hinder  the  eflSdent  ex- 
ercise of  their  power."  It  la  difficult  to  ap- 
preciate that  the  legality  of  a  tax  must  be 
determined  by  its  effect,— that  Its  constitution- 
ality is  contingent  upon  Its  operation;  and  it 
is  suggested  that  if  such  consideration  is  de- 
cisive, the  issue  Is  not  one  of  right  but  of 
feasibility.  The  same  case  affirms  the  distinc- 
tion before  made  by  said  tribunal  between  the 
franchise  and  property  of  such  corporations, 
pronouncing  the  one  exempt  from  taxation  by 
the  states,  and  the  other  liable  to  assessment 
upon  the  ground  that  the  one  Is  upon  the 
operation  of  said  corporation,  and  the  other 
upon  their  possessions,— their  property;  It  be- 
ing represented  that  existence  in  the  one  case 
is  involved,  but  in  the  other  efficiency  only. 
If  the  tax  Is  right  or  wrong,  legal  or  unau- 
thorized, according  to  its  effect  it  would  seem 
that  it  can  be  placed  upon  the  franchise  as 
well  as  upon  the  property,  providing  that  it 
should  not  deprive  the  corporation  of  the  pow- 
er to  fulfill  the  purposes  for  which  they  were 
created  by  congress.  Banks  are  not  rendered 
inefficient  or  failures  by  a  tax  upon  the  right 
to  do  business,  nor  are  railroads  forced  intc 
liquidation  by  the  exactions  of  the  states 
whose  area  th^  traverse.  However,  res  ad- 
judicata  by  the  supreme  court  of  the  United 
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Statea  constitnteB  the  law;  and  it  Is  now  es- 
tablished, aa  the  attribute  of  the  nominal  sov- 
ereignty of  states,  that  they  are  supreme  in 
their  power  of  taxation  upon  the  property 
within  their  Jurisdiction, — however,  that  they 
cannot  so  exercise  this  power  as  to  arrest  or 
impair  the  operations  of  the  general  govern- 
ment. But  it  is  yet  to  be  determined  whether 
the  territories  are  equally  at>8olute  in  their  do- 
main. Territorial  governments  are  the  anom- 
alous creatures  of  the  congress  of  the  Unit- 
ed States,— conceived,  presumably,  from  the 
necessity  of  conditions.  They  possess  neither 
sovereignty  nor  prerogative,  but  enjoy,  by  the 
grace  of  congress,  privileges  specifically  enu- 
merated in  the  charter  of  their  existence.  It 
cannot  be  conceived  that  congress,  in  any  con- 
tingency, contemplated  that  the  territories 
should  assume  powers  wliich  it  surrendered 
in  the  Interest  of  the  public,  or  interfere  witii 
Its  policy  for  the  country's  safety.  It  would 
not  be  legitimate  for  congress  to  eontet  fran- 
chises accompanied  with  Inducements  to  pro- 
cure their  acceptance,  and  to  promote  their 
operations,  and,  having  received  the  desired 
and  expected  benefits,  to  repudiate  the  favors 
granted;  and  it  would  seem  that  to  allow  the 
territories  to  ignore  its  guaranty  would  be  not 
less  culpable  than  to  do  it  itself. 

Section  20  of  the  act  Incorporating  the  At- 
lantic &  Pacific  Railroad  Company  declares 
the  object  of  the  act  to  be  to  promote  the  pub- 
lic interest  and  welfare  by  the  construction  of 
siUd  railroad  and  telegraph  line  and  keeping 
the  same  in  working  order, 'and  to  secure  to 
the  government  at  all  times,  but  particularly 
in  time  of  war,  the  use  and  benefits  of  the 
same  for  ixstal,  military,  and  other  purposes. 
Congress  deemed  it  paramount  for  the  country 
to  be  connected  with  its  exposed  Western 
const,  that  it  should  be  protected  in  the  event 
of  hostilities,  and,  recognizing  the  proimbility 
of  antagonism  of  Interest  between  the  sec- 
tions, remote  from  each  other,  and  without 
the  facility  of  communication,  Incorporated 
the  Atlantic  &  Pacific  Railroad  Company  to 
construct  a  railroad  and  telegraph  line,  and, 
to  promote  the  accomplishment  of  said  object, 
bestowed  privileges  upon  said  company.  In  the 
interest  and  welfare  of  the  public,  and  to  se- 
cure to  the  government  at  all  times,  the  use 
and  benefit  of  such  road  for  postal,  military, 
and  other  purposes.  Section  2  of  said  act  of 
Incorporation  Is  as  follows:  "And  be  it  fur- 
ther enacted,  that  the  right  of  way  through 
the  public  lands  be,  and  the  same  is  hereby, 
{granted  to  the  Atlantic  &  Pacific  Railroad 
Company,  Its  successors  and  assigns,  for  the 
construction  of  a  railroad  and  telegraph  as 
proposed.  «  •  •  Said  way  is  granted  to  said 
railroad  to  the  extent  of  one  hundred  feet  in 
-width  on  each  side  of  said  railroad  where  it 
may  pass  through  the  public  domain,  includ- 
ing all  necessary  grounds  for  station  build- 
ings, work  shops,  depots,  machine  shops, 
switches,  side  trades,  turntables  and  water 
stations;  and  the  right  of  way  shall  be  exempt 
from   taxation   within  the   territories  of  the 


United  States."  Section  3  of  said  act  grants 
"to  the  Atlantic  and  Pacific  Railroad  Compa- 
ny, its  successors  and  assigns,  for  the  pur- 
pose of  aiding  In  the  construction  of  said  rail- 
road and  telegraph  line  to  the  Pacific  Coast, 
and  to  secure  the  safe  and  speedy  transporta- 
tion of  the  malls,  troops,  munitions  of  war  and 
public  stores  over  the  route  of  said  line  of  rail- 
way and  its  branches,"  alternate  sections  of 
the  public  lands. 

It  is  manifest  that  congress  appreciated  the 
magnitude  of  the  enterprise  proposed,  and  rec- 
ognized that  the  expenditure  and  diificultles 
involved  would  not  be  encountered  except  for 
substantial  advantages  that  might  eventually 
be  profitably  utilized.  It  l)estowed  franchises 
that  contained  privileges,  and  yet  so  connect- 
ed with  burdens  that  It  recognized  that  one 
would  not  be  available  unless  there  was  par- 
tial relief  from  the  other  by  exemption  from 
taxation  and  the  donation  of  land.  The  right 
of  way  was  granted,  and  its  exemption  from 
taxation  within  the  territories  of  the  United 
States  declared.  It  must  be  recognized  that- 
congress  acted  in  good  faith,  and  intended  to 
contribute  material,  not  nominal,  assistance 
to  the  company,  for  the  construction  of  the 
railroad  and  telegrai.li  line  for  the  conven- 
ience of  the  governmont  at  all  times,  and  In 
the  interest  and  welfare  of  the  public.  The 
alternate  sections  were  granted  to  aid— it  may 
be  said  to  secure— the  construction  of  said 
railroad  for  the  safe  and  speedy  transporta- 
tion of  the  malls,  troops,  munitions  of  war, 
and  public  stores  over  the  route  of  the  said 
line  of  railway,  and  doubtless  the  right  of 
way  exempt  from  taxation  was  conceded  to 
encourage  the  company  to  embark  in  the 
hazardous  experiment.  Congress,  presumably 
being  cognizant  of  the  character  of  the  coun- 
try along  the  thirty-fifth  parallel  of  latitude, 
cannot  be  suspected,  in  giving  a  right  of  way, 
to  have  intended  to  convey  valueless,  barren 
land  only,  as  such  consideration  would  neither 
encourage  nor  aid  in  the  construction  of  the 
railroad.  Congress,  in  announcing  the  object 
of  the  act  of  Incorporation,  distinctly  discloses 
that  it  regarded  the  construction  of  a  railroad 
between  the  proposed  termini  a  necessity  so 
imperative  tliat  it  reserved  the  right  to  make 
any  alterations  or  amendments  to  the  act  to 
promote  the  accomplishment  of  its  object,  or 
to  repeal  it  altogether  should  it  prove  an 
obstacle  to  the  construction  of  the  said  road. 
And  it  is  logical,  indeed  Inevitable,  that  the 
concessions  of  the  company  should  be  con- 
strued with  a  view  to  caiTy  out  the  congres- 
sional conception.  The  right  of  way  granted 
Is  practically  nothing.  If  merely  the  100  feet 
on  either  side  of  the  roadway,  and  it  Is  plain 
that  such  restriction  would  be  in  contraven- 
tion of  the  spirit  that  actuated  congress  in 
granting  the  franchise;  and  it  may  be  that, 
if  such  construction  had  been  apprehended, 
the  franclilse  would  have  been  neither  sought 
nor  accepted.  Congress  proposed  the  construc- 
tion of  the  railroad  for  the  lawful  purirases  of 
the  government,  and  for  the  interest  and  wel- 
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fare  of  the  public,  and  tendered  the  Induce- 
ments it  deemed  sufficient  to  seculre  it,— not 
the  right  of  way  over  the  land,  but  the  right 
for  a  railway;  not  the  right  to  the  soil  only, 
but  the  right  to  a  roadbed;  not  the  right 
to  a  roadbed  only,  but  to  a  roadbed  equipped 
with  ties  and  rails  to  constitute  a  railway 
over  which  ears  should  be  conducted  for  the 
lawful  purposes  of  the  government;  not  only 
the  right  to  a  roadbed  so  furnished,  but  to  a 
railroad  prov'ied  with  the  fixtures  essential 
to  the  fulfillment  by  ihe  corporation  of  the 
purposes  for  which  it  was  created.  If  such 
was  the  purpose  of  congress,  it  should  be  de- 
ferred to  by  the  territories,  and  no  attempt 
inconsistent  with  it  is  legitimate.  Congress, 
having  secured  for  the  country  a  valuable 
connection  in  the  system,  uniting  the  two 
oceans,  recognized  that  it  has  received  full 
consideration  for  the  privileges  conferred,  and 
has  not  attempted  to  Impair  them;  and  it 
seems  that  the  territories,  having  received 
Incalculable  advantages  from  the  construction 
of  the  railroad  through  an  area  that  appeared 
Irredeemable,  rendering  it  practicable  for  oc- 
cupation, and  creating  opportunities  for  the 
development  of  Its  resources,  should  not  only 
forbear  the  effort  to  impose  burdens  upon  It, 
but  should  foster  It  by  generosity  In  the  rec- 
ognition of  Its  rights  and  in  the  bestowment 
of  favors.  The  intention  of  congress  should 
be  broadly  recognized,'  and  its  spirit  gracious- 
ly respected.  We  have  Indulged  in  these  ob- 
servations as  suggestive  of  the  considerations 
which  should  be  potential  In  the  construction 
of  the  act  In  question,  and  we  will  now  ap- 
ply them. 

It  does  not  appear  material  whether  the 
grant  of  the  right  of  way  created  a  fee  or  an 
easement,  as  in  either  event  the  exemption 
from  taxation  attaches.  It  is  difficult,  how- 
ever, to  conceive  any  reason  for  the  conten- 
tion that  the  grant  by  congress  of  a  right 
of  way  for  the  construction  of  a  railroad  does 
not  operate  commensurately ,  with  all  other 
grants  from  the  government.  Grants  of  land 
by  congress  to  aid  In  the  construction  of  a 
railroad  surrender  the  title  of  the  govern- 
ment, and  the  lands  do  not  revert,  after 
condition  broken,  until  forfeiture  has  been 
asserted  by  the  United  States,  either  through 
judicial  proceedings  instituted  under  authori- 
ty of  the  law  for  that  purpose,  or  through 
some  legislation  equivalent  to  a  judgment  of 
office  found  at  common  law.  Railway  Co.  v. 
McGee,  115  U.  S.  469-173,  6  Sup.  Ct  123. 
It  will  be  deemed,  it  Is  to  be  presumed,  that 
the  right  of  way  was  granted  to  the  Atlantic 
&  Pacific  corporation  to  aid  in  the  construc- 
tion of  a  railroad,  and  it  cannot  be  legitimate- 
ly contended  that  the  lands  so  conveyed 
could  revert  to  the  government  upon  condi- 
tion broken,  except  through  proceedings  in- 
stituted by  the  government  The  United 
States  can  only  enforce  forfeiture  of  Its 
lands  granted,  and  the  title  to  the  right  of 
way  must  consequently  remain  In  the  gran- 
tees until  the  grantor  resumes  It  on  account 


of  the  grantee's  failure  to  earn  It    No  in- 
dividual can  assail  the  title  of  the  govern- 
ment, as  conveyed,  on  the  ground  that  the 
grantee  has  failed  to  perform   the   condi- 
tions annexed.     Schulenberg  v.  Harriman. 
21  WaU.  44.    Railroad  Co.  v.  Baldwin,  103  V. 
S.  430,  contains  the  following:     'The  right 
of  way  for  the  whole  distance  of  the  pro- 
posed route  was  a  very  Important  part  of 
the  aid  given.     If  the  company  should  be 
compelled  to  purchase  its  way  over  any  sec- 
tion that  might  be  occupied  in  advance  of  its 
location,   very  serious  obstacles  would   be 
often  imposed  to  the  progn^ss  of  the  road. 
For  any  loss  of  lands  by  settlement  or  reser- 
vation other  lands  are  given,  but  for  the  loss 
of  the  right  of  way  by  these  means  no  com- 
pensation is  provided,  nor  could  any  be  given 
by  the  substitution  of  another  route."     In 
Bybee  v.  Ralhx)ad  Co.,  139  U.  8.  679,  11  Sup. 
Ct.  641,  it  is  declared  that  the  distlnctloD 
between  a  right  of  way  over  the  public  lands 
and  lands'  granted  In  aid  of  the  construction 
of  the  road  is  important  in  this  connection. 
As  to  the  latter,  the  rights  of  settlers  and 
others  who  acquire  lands  by  purchase  or  oc- 
cupation between  the  passage  of  the  act  and 
the  actual  location  and  Identification  of  the 
lands  are  preserved  unimpaired,  while  the 
grant  of  the  right  of  way  is  subject  to  no 
such   condition.     It  will  be  observed    that 
these  decisions  establish  that  a  griant  of  a 
right  of  way  is,  if  anything,  more  absolute, 
and  of  a  greater  degree,  than  the  grants  of 
alternate   sections   of   land.     The    supreme 
court  of  the  United  States,  In  Railroad  Co.  t, 
Baldwin,  103  U.   S.  429,  has  declared   that 
acts  similar  to  that  under  consideration  are 
a  present  grant,  and  Import  a  transfer  of 
interest,  so  that  when  the  route  Is  definitely 
fixed  the  title  attaches  from  the  date  of  thv 
act     It  says:     "The  grant  of  the  right  of 
way  by  the  sixth  section  contains  no  reserva- 
tions or  exceptions.    It  Is  a  present,  absolute 
grant,  subject  to  no  conditions  except  those 
necessarily  Implied,  such  as  that  the  road 
shall  be  constructed  and  used  for  the  ptir- 
poses  designated.     Nor  Is  there  anything  in 
the  policy  of  the  government  with  respect  to 
the  public  land  which  would  call   for  any 
qualification    of    the    terms.     These    lands 
would  not  be  the  less  valuable  for  settle- 
ment, by  a  road  running  through  them.    On 
the  contrary,  their  value  would  be  greatly 
enhanced  thereby."     Says  the  court  in   tbe 
opinion  above  referred  to  (139  U.  S.  674,  11 
Sup.  Ct  612):    "The  act  making  the  grant  in 
aid  of  this  road  does  not,  in  its  words  of 
conveyance,  differ  materially  from   a  tarp; 
number  of  similar  acts  passed  by  congrf-i 
in  aid  of  the  construction  of  roads  In  dlflrer- 
ent  parts  of  the  West,  which  have  been  con- 
sidered   by   this    court   as   taking    etTect    in 
praiscntl,  although  tbe  particular    lands   i<- 
which  the  grant  Is  applicable  remain  to  b»- 
selected  and  identified  when  tbe  road  is  lo- 
cated, and  the  map  is  ffied  with  the   f^eere- 
tary  of  the   Interior."     In   Railway    Co.  v. 
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Boberts,  152  U.  S.  116,  14  Sup.  Ct.  496,  It  is 
announced,  not  as  obiter  dictum,  but  as  the 
court's  conclusion  upon  an  Issue  involved, 
that  the  right  of  way  granted  by  congress  to 
the  Missouri,  Kansas  &  Texas  Railway 
through  lands  reserved  for  the  use  and  occu- 
pation of  the  Osage  Indians  vested  the  title 
to  the  lands  appropriated  for  said  way,  to 
wit,  200  feet  in  width.  In  said  company, 
either  upon  the  passage  of  the  act,  or  the 
construction  of  the  road.  The  supreme  court 
of  Oklahoma  on  September  10,  1896,  decided 
as  follows  in  the  case  of  Churchill  v.  Bail- 
way  Co.,  46  Pac.  503:  "An  act  of  congress 
investing  and  empowering  a  railway  com- 
pany with  the  right  of  way  of  locating,  con- 
structing, owning,  equipping,  operating,  us- 
ing, and  maintaining  a  railway  through  and 
over  public  land,  and  providing  that  said 
company  is  authorized  to  take  and  use,  for 
all  purposes  of  a  railroad,  a  right  of  way 
over  said  public  land,  is  a  present,  absolute 
grant." 

We  must  accept  these  authorities  as  con- 
-cluslve  as  to  the  effect  of  a  grant  of  a  right 
of  way  by  congress  to  aid  in  the  construc- 
tion of  a  railroad  through  the  public  domain. 
That  the  title  of  the  government  to  the  lands 
granted  to  the  company  passes  absolutely  to 
the  company,  we  must  regard  as  adjudicated, 
and  we  will  now  address  ourselves  to  the 
consideration  of  the  elements  that  compose 
a  right  of  way  as  intended  by  congress. 

Tlie  general  rule  is  that  fixtures  once  an- 
nexed to  the  freehold  become  part  of  the 
realty,  where  the  intention  is  clear  that  they 
Hhould  be  permanently  connected  with  it. 
It  will  not  be  contended  that  the  ties  and 
rails  were  temporarily  affixed  to  the  roadbed, 
or  tliat  they  could  be  removed  without  ma- 
terial injury  to  the  freehold.  Being  annexed 
to  the  roadbed  for  continuous  use,  and  the 
roadbed  being  valueless  without  them,  they 
become  as  much  a  part  of  the  right  of  way 
as  the  roadbed.  Attached  to  the  roadbed, 
they  are  absolutely  subject  to  the  mort- 
i;ages  on  the  road  at  the  time  of  their  attach- 
ment, and  foreclosure  involves  them  no  less 
than  the  roadbed.  Says  the  supreme  court 
of  the  United  States  in  Porter  v.  Steel  Co., 
122  U.  S.  2G7,  283,  7  Sup.  Ct  1206,  1208: 
"Bails  and  other  articles  which  become  af- 
fixed to  and  a  part  of  a  railroad  covered  by 
a  prior  mortgage  will  be  held  by  the  lien  of 
such  mortgage  in  favor  of  bona  fide  credit- 
ors, as  against  any  contract  between  the  fur- 
nisher of  the  property  and  the  railroad  com- 
pany containing  stipulations"  that  the  title 
to  the  property  shall  not  pass  until  the  prop- 
erty is  paid  for,  and  reserving  to  the  vendor 
the  right  of  removing  the  property.  In  U. 
S.  V.  New  Orleans  R.  B.,  12  WaU.  362,  it  is  stat- 
ed that,  if  the  company  give  a  mortgage  for 
the  purchase  money  at  the  time  of  the  pur- 
chase, such  mortgage,  whether  registered  or 
not,  lias  precedence  of  the  general  mort- 
gages. This  rule,  however,  falls  when  the 
I)roperty  purchased  is  annexed  to  a  subject 


already  covered  by  the  general  mortgage, 
and  becomes  part  thereof,  as  when  iron  rails 
are  laid  down  and  become  part  of  the  rail- 
road. In  the  case  of  V.  S.  v.  Denver  &  B. 
G.  By.  Co.,  150  V.  S.  12,  14  Sup.  Ct.  11,  it  is 
declared  that  all  necessary  appurtenances 
of  all  railroads  may  fairly  be  regarded  as 
parts  or  portions  of  the  railroad  whose  con- 
struction it  was  the  purpose  of  congress'  to 
aid.  In  its  ordinary  acceptation,  and  large 
sense,  the  term  "railroad"  fairly  Includes  all 
structures  which  are  necessary  and  essential 
to  its  operation.  As  already  stated,  it  was 
not  the  intention  of  congress  to  aid  in  the 
mere  construction  of  the  roadbed  or  the 
roadway,  but  to  aid  In  the  construction  of 
the  "railroad,"  as  such,  which  term  has  a  far 
more  extended  signification  than  the  mere 
"track"  or  "roadway."  If  the  language  of 
the  act  had  shown  an  intention  merely  to 
aid  in  the  construction  of  the  roadbed  or  the 
roadway,  it  is  clear  that  such  structures  as 
station  houses,  etc.,  would  not  have  been  in- 
cluded, etc. 

It  is  true  that  the  exemption  from  taxa- 
tion by  a  state  is  construed  with  strictness 
in  favor  of  the  state,  but  It  will  be  observed 
that  this  discrimination  exists  where  the  ex- 
emption is  the  act  of  the  state  as  to  the 
property  within  Its  Jurisdiction,  not  a  privi- 
lege derived  from  the  general  government 
for  the  benefit  and  welfare  of  the  public  in 
a  territory  belonging  to  the  United  States. 
The  Atlantic  &  Pacific  corporation  has  re- 
ceived no  grant  from  the  Territory  of  New 
Mexico,  and  there  is  no  issue  between  them 
as  to  the  extent  of  benefits  conferred  upon 
one  by  the  other.  And  it  is  not,  we  conceive, 
legitimate,  in  arriving  at  the  rights  of  the 
territory  In  the  premises,  to  consider  it  as 
though  It  bad  created  a  factor,  and  was 
exacting  tribute  for  its  favor.  The  United 
States  presents  no  problem,  asserts  no  claim; 
having,  by  long  acquiescence  in  the  immu- 
nity of  the  company  from  taxation,  conceded 
that  it  was  in  conformity  with  its  intention. 
Were  the  controversy  between  the  govern- 
ment and  the  company,  the  grant  should,  in 
the  language  of  the  supreme  court  (150  U.  S. 
14,  14  Sup.  Ct  11),  receive  a  liberal  construc- 
tion in  favor  of  the  purposes  for  which  it 
was  enacted;  and  it  must  be  recognized  that 
it  would  be  illegal  and  oppressive  to  sub- 
stitute a  different  construction  between  the 
company  and  the  territory,  to  settle  their 
respective  rights.  The  company  derives  Its 
rights  from  congress,  and  they  should  be  as- 
certained and  determined  by  rules  that  will 
evolve  the  intention  of  congress,  and  not  by 
principles  In  the  interest  of  a  local  govern- 
ment. In  Bailroad  Co.  v.  Barney,  113  U.  S. 
618,  625,  5  Sup.  Ct.  606,  Mr.  Justice  Field, 
speaking  for  the  court,  says  that  acts  making 
grants  ought  to  receive  such  a  construction 
as  will  carry  out  the  intention  of  congress, 
however  difficult  it  might  be  to  give  full 
effect  to  the  language  used  if  the  grants 
were  by  instruments  of  private  conveyance. 
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To  ascertain  that  intent,  -we  must  look  for 
the  condition  of  the  country  when  the  acts 
were  passed,  as  well  as  the  purposes  de- 
clared on  their  face,  and  read  all  parts  of 
them  together.  Mr.  Justice  Jaclcson,  in  U. 
S.  V.  Denver  &  R.  G.  Ry.  Co.,  150  U.  S.  14,  14 
Sup.  Ct  15,  in  quoting  the  above  rule  as  an- 
nounced by  Mr.  Justice  Field,  says:  "Loolt- 
ing  to  the  condition  of  the  country,  and  the 
purposes  intended  to  be  accomplished  by  the 
act,  this  language  of  the  court  furnishes  the 
proper  rule  of  construction  of  the  act  of 
1875.  When  an  act  operating  as  a  general 
law,  and  manifesting  clearly  an  intention  of 
congress,  to  secure  public  advantages,  or  to 
subserve  the  public  interest  and  welfare,  by 
means  of  benefits  more  or  less  valuable,  of- 
fers to  individuals  or  to  corporations,  as  an 
inducement  to  uudertal^e  and  accomplish 
great  and  expensive  enterprises,  or  worlts  of 
a  quasi  public  character,  in  or  through  the 
Immense  and  undeveloped  public  domain, 
such  legislation  stands  upon  a  somewhat  dif- 
ferent footing  from  merely  a  private  grant, 
and  should  receive  at  the  hands  of  the  court 
a  more  liberal  construction,  in  favor  of  the 
purpose  for  which  it  was  enacted."  In  Rail- 
road Co.  V.  Garland  (Mont.)  3  Pac.  144,  Chief 
Justice  Wade,  after  citing  certain  authori- 
ties, concludes:  "It  follows  from  these  prop- 
ositions that  the  roadbed,  the  rails  fastened 
to  It,  station  buildings,  worlc  shops,  depots, 
machine  shops,  etc.,  constructed  over,  upon, 
and  through  the  right  of  way  granted  to  the 
plaintifTs,  and  attached  to  the  soil,  and  an- 
nexed to  the  easement,  become  a  part  of  the 
i*eal  estate  of  the  railroad  company."  Again 
quoting  from  the  opinion  in  the  case  of  Rail- 
road Co.  v.  Carland,  supra:  "It  is  a  general 
rule  that  a  grant  of  power  to  accomplish  any 
particular  enterprise,  and  especially  one  of 
a  public  nature,  carries  with  it,  so  far  as 
the  grantor's  own  power  extends,  an  author- 
ity to  do  all  that  Is  necessary  to  accomplish 
the  principal  object.  'It  Is  a  well-known  and 
reasonable  rule,  in  construing  a  grant,  that, 
when  anything  is  granted,  all  the  means  to 
attain  it,  and  all  the  fruits  and  effects  of  it, 
are  granted  also.'  Shaw,  C.  J.,  in  Babcock 
V.  Railroad  Corp.,  9  Mete.  (Mass.)  555.  Here 
is  a  grant  of  a  right  of  way  through  the 
public  lands  'for  the  construction  of  a  rail- 
road and  telegraph.'  Such  a  grant  carries 
with  it  the  right  to  the  exclusive  possession 
of  the  lands  described  for  the  purpose  afore- 
said; to  make  excavations,  cuts,  and  fills  In 
the  soil  or  ground;  to  construct  a  roadbed 
of  suitable  width  and  grade;  to  lay  ties  and 
rails  thereon;  and  to  erect  upon  the  lands 
described  as,  and  Included  in,  the  right  of 
way,  all  buildings,  shops,  water  stations,  de- 
pots, etc.,  necessary  and  suitable  to  be  used 
in  constructing  or  operating  such  railroad. 
This  right  necessarily  Implies  property  In 
the  ground  Itself.  This  property  is  real  es- 
tate, and  the  title  to  it  is  a  legislative  grant. 
By  virtue  of  this  grant  the  railroad  com- 
pany acquired  the  same  interest  in  the  land 


as  If  it  had  received  a  deed  of  the  land  for 
the  purpose  of  constructing  and  operating 
a  railroad.  The  provision  contained  in  sec- 
tion 2  of  the  act  incorporating  plaintiff,  de- 
claring that  'the  right  of  way  shall  be  ex- 
empt from  taxation  within  the  territories  of 
the  United  States,'  therefore  carries  with  it. 
and  exempts  from  taxation  within  the  ter- 
ritories, the  roadbed,  the  ties  and  rails  there- 
to attached,  and  all  the  station  bnildlngs. 
work  shops,  etc.,  necessary  for  the  construc- 
tion and  operating  said  railroad;  and  the  as- 
sessment for  taxation  and  levy  for  tax  there- 
on of  twenty  miles  of  railroad'  in  the  county 
of  Custer,  as  mentioned  and  described  In  the 
complaint,  which  description  must  Include 
the  roadbed,  ties  and  rails,  and  all  necessary 
buildings  attached  to  the  soil  and  annexed  to 
the  easement  of  the  right  of  way,  was  un- 
authorized, and  is  illegal  and  void." 

We  deem  the  foregoing  principles  and  au- 
thorities sufficient  to  exclude  doubt  as  to 
the  Intention  of  congress  in  granting  a  right 
of  way,  and  exempting  it  from  taxation 
within  the  territories  of  the  United  States. 
And,  further,  it  appears  that  the  second  sec- 
tion of  the  act  Incorporating  the  Atlantic  & 
Pacific  Railroad  Company  expressly  in- 
cludes in  the  right  of  way  all  necessary 
grounds  for  station  buildings,  work  shops, 
depots,  machine  shops,  switches,  side  tracks, 
turntables,  and  water  stations.  The  second 
clause  of  said  section  reads  as  follows: 
"Said  way  is  granted  to  said  railroad  com- 
pany to  the  extent  of  one  hundred  feet  in 
width  on  each  side  of  said  railroad  where  it 
may  pass  through  the  public  domain,  includ- 
ing all  necessary  grounds  for  station  build- 
ings, work  shops,  depots,  machine  shopt^ 
switches,  side  tracks,  turntables  and  water 
stations;  and  the  right  of  way  shall  be  ex- 
empt from  taxation  within  the  territories 
of  the  United  States."  It  is  plain  that  saW 
clause  must  be  construed  with  reference  tt»_ 
its  context,  and  that  by  such  rule,  it  seems;. ' 
"said  way"  Is  Identical  with  the  right  of  way 
referred  to  in  the  preceding  clause,  and  that 
the  exemption  accorded  by  the  succeeding 
clause  includes  and  extends  to  the  necessary 
grounds  for  station  buildings,  etc.  The  land 
being,  in  Its  virgin  state,  distinctly  exempt: 
the  roadbed  being  the  land  so  converted: 
and  the  appurtenances,— rails  and  ties,  sta 
tion  buildings,  work  shops,  depots,  machine- 
shops,  necessary  for  the  construction  and 
operation  of  the  railroad,  becoming,  by  annexa- 
tion, a  part  of  the  realty,— It  is  inevitable 
that  the  aggregate  land,  roadbed,  rails  and 
ties,  and  said  appurtenances,  constitute  the 
right  of  way  contemplated  by  congress.  A 
less  consideration  could  have  been  no  in- 
ducement to  the  company  to  accept  the  fran- 
chise, and  that  it  should  now  be  deprived 
of  this  advantage,  distinctly  conferred  l»j- 
the  supreme  authority  creating  It,  by  a  snlv 
ordinate,  dependent  body,  deriving  its  exist- 
ence from  the  power  that  created  both. 
would  be  unjust.  If  not  iniquitous.     The  At- 
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lantlc  &  Paciflc  corporation,  within  the  lim- 
its of  tbe  act  creating  it,  is  as  complete  and 
Independent  as  the  territory  of  New  Mexico 
under  its  organic  act.  Both  are  creatures 
emanating  from  the  same  source,  .and  it 
cannot  be  that  the  latter  Impair  the  rights 
of  the  former. 

In  conclusion,  it  must  be  recognized  that 
it  is  incumbent  upon  the  court  to  be  control- 
led by  the  manifest  purpose  of  congress  in 
conferring  the  franchise  upon  the  Atlantic 
&  Pacific  Railroad  Company,  and  as  It  is 
palpable  that  the  intention  was  to  contrib- 
ute substantial  aid,  promotive  of  the  con- 
struction of  a  railroad  by  such  company,  we 
are  constrained  to  the  conclusion  that  the 
exemption  accorded  must  be  construed  to 
Include  the  fixtures  essential  to  the  estab- 
llKbment  and  operation  of  the  road.  The 
rails  and  ties  are  not  more  a  part  of  the 
realty  exempt  than  are  the  structures  at- 
tached as  station  houses,  etc.,  and  the  one 
Is  not  more  indispensable  to  the  completion 
of  the  road  than  are  the  others  to  its  utiliza- 
tion for  the  accommodation  of  the  govern- 
ment. We  are  therefore  of  the  opinion  that 
the  right  of  way.  Including  roadbed,  ties  and 
rails,  station  buildings,  work  shops,  depots, 
machine  shops,  etc.,  is  not  liable  to  taxation 
In  the  county  of  Bernalillo,  territory  of  New 
Mexico,  and  the  decree  of  the  lower  court  is 
accordingly  reversed. 

LAUGHLIN  and  HAMILTON,  JJ.,  con- 
cur. 

BANTZ,  J.  I  cannot  agree  with  my  as- 
sociates in  the  conclusion  reached  in  this 
case.  The  inquiry  Is  not  as  to  what  has 
i>een  granted,  but  is  as  to  what  has  been 
exempted  from  taxation.  The  grant  is  the 
right  of  way.  Including  necessary  grounds 
for  station  houses,  shops,  depots,  etc.  It  is 
not  material  whether  that  grant  conveyed 
the  ownership  of  the  soil,  or  only  an  ease- 
ment. It  Is  not  everything  which  the  gran- 
tee erected  thereon  or  affixed  thereto  which 
is  exempt,  but  the' thing  exempt  is  the  right 
of  way.  While  it  may  be  that  this  exemp- 
tion is  broad  enough  to  extend  beyond  the 
mere  ownership  or  use  of  the  soil,  and  may 
cover  such  Improvements  as  the  roadbed, 
ties,  rails,  culverts,  and  bridges,  which  are 
affixed  to  the  right  of  way,  and  necessary  to 
the  use  of  it  as  such,— a  proposition  by  no 
means  dear,— I  am  of  the  opinion  that  the 
exemption  does  not  cover  other  improve- 
ments not  essential  to  the  use  of  the  right 
of  way,  however  convenient  and  necessary 
such  improvements  may  be  to  the  orderly 
and  economical  conduct  of  the  company's 
business.  Nor  do  I  believe  that  such  exemp- 
tion extends  to  the  additional  grounds  for 
citation  houses,  depots,  work  shops,  etc.,  or  to 
8ucli  improvements  thereon.  Portland,  S.  &  P. 
K.  Co.  V.  Saco,  60  Me.  19<t;  People  v.  Commis- 
sioners of  Taxes,  82  N.  Y.  458.  If  the  exemp- 
tion of  a  right  of  way  can  cover  station 


houses,  work  shops,  and  depots,  there  is 
nothing  to  prevent  a  like  exempting  from  ex- 
tending to  dweHing  houses  for  lodging  em- 
ployes, or  hotels  for  entertaining  patrons, 
when  erected  on  the  right  of  way.  If  the 
exemption  extends  so  far,  it  must  compre- 
hend something  more  than  the  right  of  way, 
and  something  by  implication,  and  liberal 
implication  at  that.  Some  stress  has  been 
laid  upon  the  point  that  the  additional 
groimds  for  station  bouses,  shops,  etc.,  are 
a  part  of  the  right  of  way.  But  in  my  opin- 
ion this  Is  not  well  founded.  The  act  does 
not  make  the  additional  grounds  a  part  of 
the  right  of  way,  but  the  act  grants  the 
right,  "including"  all  necessary  ground  for 
station  houses,  etc.  Grounds  additional  to 
the  right  of  way  are  included  in  the  grant, 
but,  when  we  look  into  the  clause  exempt- 
ing from  taxation,  we  find  It  does  not  ex- 
tend to  all  the  property  granted,  but  only, 
and  In  terms,  to  the  "right  of  way."  It  has 
I)een  settled  by  a  long  line  of  decisions,  from 
U.  8.  V.  Arredondo,  6  Pet.  738,  and  the 
Charles  Kiver  Bridge  Case,  11  Pet.  420,  that 
grants  from  the  sovereign  are  to  be  constru- 
ed strictly  against  the  grantee,  who  takes 
nothing  by  Implication,  or  which  is  not  mani- 
festly intended  by  the  clear  terms  of  the 
grant;  and  this  rule  applies  as  well  in  favor 
of  third  persons  as  it  does  in  favor  of  the 
power  making  the  grant  This  rule  Is  ap- 
plied for  a  stronger  reason,  and  with  greater 
strictness,  when  the  grant  involves  a  sur- 
render of  one  of  the  great  powers  essential 
to  government,  like  that  of  taxation.  U.  S. 
V.  Denver  &  R.  G.  Ry.  Co.,  150  U.  S.  1,  14 
Sup.  Ct.  11.  In  a  recent  case  the  supreme 
court  of  the  United  States  say:  "The  tax- 
ing power  is  essential  to  the  existence  of 
government,  and  cannot  be  held  to  have 
l>een  relinquished  in  any  Instance  unless  the 
deliberate  purpose  of  the  state  to  that  ef- 
fect clearly  appears.  The  surrender  of  a 
power  so  vital  cannot  be  left  to  inference 
or  conceded,  in  the  presence  of  doubt;  and, 
when  the  language  used  admits  of  reason- 
able contention,  the  conclusion  is  inevitable 
in  favor  of  the  reservation  of  the  power." 
Railroad  Co.  v.  Alsbrook,  146  U.  S.  279,  13 
Sup.  Ct.  72.  It  does  not  matter  whether  the 
grant  which  is  to  operate  as  a  relinquish- 
ment of  the  power  of  taxation  is  one  made 
by  a  state  legislature,  or  by  congress:  Its 
terms  are  subject  to  the  same  rule  of  inter- 
pretation. And,  unless  congress  has  exempt- 
ed this  property  from  taxation,  the  terri- 
torial legislature  has  the  same  power  to  tax 
it  which  it  has  to  tax  like  property  of  other 
owners.  Reading  the  act  creating  this  ex- 
emption in  the  light  of  established  judicial 
decisions,  I  am  of  the  opinion  that  the  ex- 
emption does  not  extend  to  the  additional 
grounds  for  station  houses,  depots,  shops, 
etc.,  nor  to  improvements  thereon,  nor  to 
telegraph  lines  and  poles  on  such  right  of 
way. 
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47  PACIFIC  REPORTHK, 


(Idaho. 


(5  Idabo,  154) 

HAYS  V.  HAYS. 

(Supreme  Court  of  Idaho.    Jan.  28,  1897.) 

CosSTiTUTioN  —  Amendments  —  How  Puoposeu— 

Joint  Resolution  — Title  — Date  of 

GoiNO  INTO  Effect. 

1.  A  substantial  compliance  with  the  provi- 
sions of  sections  1,  2,  art.  20,  of  the  constitu- 
tion of  Idaho,  in  the  matter  of  proposing  amend- 
ments to  the  constitution  and  submitting  them 
to  the  people  for  ratification,  is  sufficient. 

2.  Under  the  provisions  of  section  1,  art.  20, 
of  the  constitution,  amendments  may  be  pro- 
posed by  the  legislature  by  joint  resolution. 

3.  The  power  of  the  legislature  to  propose 
amendments  to  the  constitution  is  not  govern- 
ed by  the  provisions  of  section  16,  art.  3,  of  the 
constitution. 

4.  It  is  not  essential  that  the  subject  of  a 
proposed  amendment  shall  be  expressed  in  the 
title. 

5.  It  is  sufficient  if  such  joint  resolution 
clearly  desicuates  the  section  and  article  of 
the  constitution  to  be  amended. 

6.  The  amendment  to  section  18,  art.  5,  of 
the  state  constitution,  creating  the  office  oi 
prosecuting  attorney,  does  not  go  into  full  oper- 
ation until  the  close  of  the  term  of  office  for 
which  district  attorneys  were  elected  at  the 
general  election  of  1894. 

7.  Said  amendment  is  not  self-executing.  It 
requires  leKJslation  to  prescribe  the  duties  of 
the  prosecuting  attorney,  the  board  of  county 
commissioners  to  fix  his  compensation,  and  the 
qualified  electors  to  elect  such  officers  at  the 
next  general  election. 

8.  The  law  prescribes  the  date  on  which  the 
county  officers  so  elected  shall  take  possession 
of  their  offices,  and  that  is  the  date  said  amend- 
ment goes  into  full  operation. 

9.  In  determining  the  time  at  which  a  consti- 
tutional amendment  becomes  fully  operative, 
the  intention  of  the  people  adopting  it  should 
be  ascertained.  This  should  be  done  from 
the  context  of  the  amendment,  and,  in  case  of 
doubt,  the  court  should  also  consider  the  exist- 
ing conditions,  and  the  results  which  would 
follow  if  the  amendment  was  held  to  have  be- 
come immediately  operative. 

(Syllabus  by  the  Court.) 

This  Is  an  original  proceeding  In  this  court, 
and  Is  an  application  for  a  writ  of  mandate 
to  compel  the  defendant  to  deliver  to  the 
plaintiff  the  records  of  the  office  of  district 
attorney  belonging  to  Ada  county,  and  to  re- 
quire the  defendant  to  admit  the  plaintiff  In- 
to said  office,  and  to  the  use  and  enjoyment 
of  It  and  the  emoluments  thereof.  Writ  de- 
nied. 

Henry  Z.  Johnson,  for  plaintiff.  Hawley 
&  Puckett  and  John  A.  Bagley,  for  defend- 
ant 

SULLIVAN,  C.  J.  This  is  an  application 
for  a  writ  of  mandate  to  compel  the  de- 
fendant, Charles  M.  Hays,  to  deliver  to  the 
plaintiff  certain  records  belonging  to  the  of- 
fice of  district  attorney  of  the  Third  judi- 
cial district,  and  to  compel  the  admission  of 
plaintiff  to  the  use  and  enjoyment  of  the  of- 
lice  of  prosecuting  attorney  for  Ada  county. 
The  facts  on  which  the  application  is  based 
are  substantially  as  follows:  Under  the  pro- 
Tlslons  of  section  1,  art.  20,  of  the  constitu- 
tion of  Idabo,  the  legislature,  at  its  regular 
1895  session,  submitted  a  constitutional 
amendment  to  the  electors  of  the  state,  to  be 


voted  on  at  the  general  election  held  in  No- 
vember, 1896.  Said  amendment  was  desig- 
nated as  "Senate  Joint  Resolution  No.  5," 
and  is  as  follows: 

"Be  it  resolved  by  the  legislature  of  the 
state  of  Idabo: 

"Section  1.  That  section  18,  of  article  5, 
of  the  constitution  of  the  state  of  Idaho,  be 
amended  to  read  as  follows:  'Sec.  18.  A 
prosecuting  attorney  shall  be  elected  for 
each  organized  county  In  the  state,  by  the 
qualified  electors  of  such  county,  and  shall 
hold  office  for  the  term  of  two  years,  and 
shall  perform  such  duties  as  may  be  pre- 
scribed by  law.  He  shall  be  a  practicing 
attorney  at  law,  and  a  resident  and  Sector 
of  the  county  for  which  he  is  elected.  He 
shall  receive  as  compensation  for  bis  serr- 
■  ices  a  sum  not  less  than  five  hundred  dollars 
per  annum  nor  more  than  fifteen  hundred 
dollars  per  annum,  to  be  fixed  by  the  board 
of  commissioners  of  the  county  at  its  regular 
session  In  July  next  preceding  any  general 
election,  and  to  be  paid  la  quarterly  install- 
ments out  of  the  county  treasury.' 

"Sec.  2.  The  question  to  be  submitted  to 
the  electors  of  the  state  at  the  next  general 
election,  shall  be  in  form  as  follows:  'Shall 
section  18,  of  article  5,  of  the  constitution  of 
the  state  of  Idaho  be  so  amended  as  to  abol- 
ish the  office  of  district  attorney,  and  create 
the  office  of  county  attorney?* 

"Passed  the  senate  January  29,  ISSfi. 
Passed  the  house  February  27,  1S95.  Ap- 
proved March  5,  1895." 

At  said  general  election,  as  shown  by  the 
return  of  the  state  board  of  canvassers, 
there  were  15,055  votes  cast  on  that  proposi- 
tion,—11,643  votes  for,  and  3,612  votes 
against,  said  proposed  amendment.  It  also 
appears  that  said  board  of  canvassers  have 
not  filed  a  certificate  declaring  that  said 
amendment  had  been  adopted.  The  petition- 
er, or  plaintiff,  alleges  that  he  was  duly  ap- 
pointed prosecuting  attorney  for  Ada  coun- 
ty, by  the  board  of  county  commissioners  of 
said  county,  on  the  11th  day  of  January, 
1897,  and  that  he  thereafter  duly  qualified, 
as  required  by  law,  to  take  possession  <tf 
and  hold  said  office  of  prosecuting  attorney. 
as  created  by  said  amendment.  He  further 
alleges  that  Charles  M.  Hays,  the  defendant, 
was  duly  elected  district  attorney  for  the 
Third  judicial  district  (which  district  Includ- 
ed, as  a  part  thereof,  said  Ada  county),  at 
the  general  election  held  In  November,  18M; 
that  said  Hays  thereafter  qualified  as  requir- 
ed by  law,  and  entered  upon  the  discharge 
of  the  duties  of  said  office,  and  that  the  of- 
fice of  district  attorney  has,  by  the  adoption 
of  said  amendment,  been  abolished;  that, 
after  due  demand  by  the  petitioner  on  the 
said  Charles  M.  Hays,  he  refuses  to  deliver 
to  petitioner  the  records  of  the  office  of  dis- 
trict attorney  pertaining  to  said  Ada  county; 
and  that  said  Hays  unlawfully  claims  tbe 
right  to  conduct  the  prosecution  for  crime* 
in  the  courts  of  said  county,  and  to  act  as 
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the  legal  adviser  of  the  board  of  county  com- 
missioners, and  excludes  petitioner  from  the 
use  and  enjoyment  of  such  rights  and  office. 
The  defendant  appeared,  and  demurs  to  the 
petition,  and  moves  to  quash  the  alternative 
writ,  on  the  ground  that  the  petition  does  not 
state  facts  sufficient  to  entitle  the  petitioner 
to  the  relief  demanded.  The  case  came  on 
for  hearing  on  said  demurrer  and  motion,  on 
which  counsel  for  defendants  contend  as 
follows:  First  That  the  resolution  did  not 
pass  the  two  bouses  of  the  legislature  In  the 
manner  provided  by  the  constitution.  Sec- 
ond. That  it  is  not  so  entitled  as  to  render 
It  effective  for  any  purpose.  Third.  That  It 
does  not  provide  for  a  proper  presentation  of 
the  amendment  to  the  electors.  Fourth. 
That  It  was  not  properly  submitted  to  the 
electors  at  the  general  election.  Fifth. 
That  It  Is  not  In  force,  never  having  been 
promulgated  or  declared  upon  by  the  board 
of  canvassers.  Sixth.  That,  If  the  five  pre- 
ceding points  are  not  well  talien,  the  de- 
fendant is  entitled  to  hold  the  office  of  dis- 
trict attorney  until  the  end  of  his  term,  be- 
cause (1)  it  was  the  Intention  of  the  legisla- 
ture, as  shown  by  the  resolution  itself,  to 
have  the  amendment  tal^e  effect  in  the  fu- 
ture; (2)  that  the  legislature  could  not  de- 
prive a  duly  elected  and  qualified  officer  of 
his  office;  (3)  that  the  resolution  shows  the 
amendment  was  to  be  prospective;  (4)  that 
it  requires  legislative  action  to  make  it  ef- 
fective. 

Under  the  first  point  urged  by  defendant, 
it  Is  claimed  that  the  amendment  to  the  con- 
stitution was  presented  as  a  Joint  resolution, 
and  not  as  a  bill,  and  for  that  reason  was  not 
properly  passed  by  the  leg^tslature.  There  is 
DO  merit  in  this  contention.  In  proposing  an 
amendment  to  the  constitution  it  may  be  done 
by  joint  resolution,  and  in  proposing  an 
amendment  to  the  constitution  It  Is  not  neces- 
sary for  the  legislature  to  pass  a  formal 
"act"  or  statute.  The  provisions  of  section 
15.  art.  3,  of  the  constitution  are  not  ap- 
plicable to  this  case.  Julius  v.  Callahan 
(Minn.)  65  N.  W.  267;  State  v.  Dahl  (N.  D.) 
68  N.  W.  418;  Nesblt  v.  People  (Colo.  Sup.) 
36  Pac.  221. 

The  second  contention  of  defendant  Is  that 
the  joint  resolution  has  no  title,  and  he  urges 
tbat  the  provisions  of  section  16,  art.  3,  of  the 
constitution  require  the  resolution  to  have 
a.  proper  title.  This  contention  is  also  with- 
out merit  The  power  of  the  legislature  to 
propose  amendments  to  the  constitution  is 
not  governed  by  the  provisions  of  said  sec- 
tion. It  is  not  essential  that  the  subject  of  a 
proposed  amendment  shall  be  expressed  in 
Its  title.  In  Nesblt  v.  People,  supra,  the 
court  says:  "A  proposed  amendment  need 
not  have  any  title,  except  as  It  designates  the 
article  of  the  constitution  to  be  amended. 
The  opinion  in  that  case  is  an  instructive  one, 
and  covers  several  points  in  this  case 

We  have  carefully  considered  the  third, 
fourth,  and   fifth  contentions  of  defendant, 


and  are  of  the  opinion  that  the  pohits  urged 
are  not  well  taken.  The  joint  resolution  pro- 
posing said  amendment  provided  for  a  proper 
presentation  of  said  amendment  to  the  elect- 
ors, and  It  was  properly  submitted  to  them. 
The  state  board  of  canvassers  canvassed  the 
votes  cast  on  said  proposed  amendment,  and 
declared  that  there  were  cast  for  the  amend- 
ment 11,643  votes,  and  3,612  against  it  Our 
attention  has  not  been  called  to  any  provision 
of  the  statute  requiring  said  board  to  declare, 
in  terms,  whether.  In  theh:  opinion,  said 
amendment  had  been  adopted  or  not. 

The  most  Important  point  in  the  case  for  de- 
termination is  the  date  that  said  amendment 
goes  Into  effect  or  force,  for  until  that  time 
the  section  amended  remains  In  full  force  and 
operation.  The  amendment  does  not  provide, 
In  express  terms,  when  it  shall  go  Into  effect. 
That  being  true,  we  look  to  Its  terms  to  as- 
certain whether,  by  necessary  implication,  It 
can  be  determined  at  what  time  the  legisla- 
ture Intended  it  should  go  Into  operation.  By 
an  examination  of  said  amendment  it  will 
be  ascertained  that.it  Is  not  self-executing. 
■It  requires  legislation  to  give  it  force  and  ef- 
fect. It  provides  that  the  prosecuting  attor- 
ney shall  perform  such  duties  as  may  be  pre- 
scribed by  law.  The  legislature  Is  thereby  re- 
quired to  prescribe,  in  due  course  of  legisla- 
tion, the  duties  Incumbent  on  such  officer, 
and,  until  tbat  is  done,  it  is  an  office  without 
duties.  It  also  provides  the  method  of  fill- 
ing said  office,  and  that  Is  by  election  by  the 
qualified  electors  of  the  county.  It  does  not 
authorize  a  special  election  to  be  held  for  the 
election  of  such  officers.  The  general  elec- 
tion laws  of  the  state  provide  the  time  and 
manner  for  the  election  of  county  officers,  of 
whom  the  prosecuting  attorney  Is  made  one; 
and,  under,  the  provisions  of  those  laws,  no 
general  election  can  be  held  for  that  purpose 
prior  to  November,  1898.  The  prosecuting 
attorneys  provided  for  by  said  amendment 
cannot  be  elected  until  that  time.  Said 
amendment  does  not  provide  for  the  filling  of 
said  office  prior  to  the  time  that  it  com- 
mands it  to  be  filled  by  election.  The  ques- 
tion of  filling  said  office  was  prominently  be- 
fore the  legislature  when  said  amendment 
was  formulated  and  passed  as  a  joint  reso- 
lution, and  it  contains  no  intimation  that  said 
office  should  be  filled  In  any  manner,  except 
by  the  qualified  electors  of  the  county,  and 
then  not  until  the  next  general  election  after 
the  adoption  of  said  amendment.  Said  amend- 
ment also  provides  that  the  compensation  of 
the  prosecuting  attorney  shall  be  fixed  by  the 
board  of  county  commissioners  prior  to  theelec- 
tlonof  saIdofficer,tbemlnlmum  and  maximum 
compensation  being  fixed  by  said  amendment. 
It  thus  specifically  provides  the  manner  of  fill- 
ing the  ofllce,  and  by  whom  and  the  time 
when  the  comi)ensation  shall  be  fixed,  and 
clearly  negatives  the  idea  that  said  office 
shall  be  filled  prior  to  the  time  fixed  for  fixing 
the  comi)en8atlon,  and  also  negatives  the 
Idea  that  such  compensation  could  be  fixed 
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by  any  person  or  body  other  than  the  board 
of  county  commissioners.  From  a  careful 
consideration  of  the  provisions  of  said  amend- 
ment we  are  forced  to  the  conclusion  that  the 
legislature  In  proposing,  and  the  people  in 
adopting,  said  amendment,  did  not  Intend 
that  it  should  go  Into  full  operation  until  the 
time  fixed  by  law  for  county  officers  to  qual- 
ify and  enter  upon  the  discharge  of  their 
duties  by  virtue  of  their  election  In  Novem- 
ber, 1898. 

The  clear  Iqtent  of  the  provisions  of  said 
amendment  is  that  the  district  attorneys 
should  hold  their  offices  for  the  full  period* 
for  which  they  were  elected.  How  very 
easy  for  the  legislature,  In  formulating  said 
joint  resolution,  to  have  stated  that  said 
amendment  should  go  into  operation  imme- 
diately upon  its  adoption  by  the  people,  if 
they  had  so  intended,  and  also  to  have  pro- 
vided for  the  appointment  of  a  successor  to 
the  district  attorneys,  to  fill  those  offices 
until  the  next  general  election,  and  also  pro- 
vided for  fixing  the  salaries  of  such  appoint- 
ees, as  well  as  to  prescribe  their  duties.  In 
cases  of  this  kind,  we  lire  admonished  by 
eminent  authority  to  look  at  the  results  that 
would  follow  If  it  were  held  that  such 
amendment  became  operative  as  soon  as  it 
was  ascertained  that  it  received  the  requi- 
site number  of  votes  to  ratify  It.  If  this 
amendment  became  operative  at  the  time 
the  canvassing  board  found  that  it  had  re- 
ceived a  majority  of  the  votes  cast  on  the 
proposition,  to  wit,  on  the  27th  day  of  No- 
vember, 1896,  then  the  office  of  district  at- 
torney was  abolished.  The  several  counties 
of  the  state  would  have  been  without  public 
prosecutors.  There  would  have  been  no 
officers  in  the  various  counties  authorized  to 
perform  the  many  grave  (and,  to  the  public, 
important)  duties  to  be  performed  hi  the 
prosecution  of  criminal  cases,  and  in  other 
public  matters.  The  conditions  resulting 
would  have  caused  confusion  throughout  fhe 
state.  We  cannot  believe  that  the  legisla- 
ture in  proposing  said  amendment,  or  the 
people  in  ratifying  it,  contemplated  or  in- 
tended such  results,  as  must  Inevitably  fol- 
low from  its  becoming  operative  upon  its 
ratification  by  the  people.  It  is  far  more 
reasonable  that  the  people  intended  that  the 
old  order  of  things  should  continue  until  the 
new  officers  had  been  elected,  their  duties 
prescribed  by  law,  and  their  compensation 
fixed  in  conformity  with  the  provisions  of 
said  amendment. 

It  is  no  answer  to  say  that  said  offices 
might  be  filled  by  appointment,  for  the 
amendment  provides  that  they  shall  be  filled 
by  election,  and  not  by  appointment,  and, 
until  the  duties  of  the  office  are  prescribed 
by  legislation,  it  is  an  office  without  duties, 
as  above  stated,  and  the  amendment  ex- 
pressly provides  that  compensation  shall  be 
fixed  by  the  board  of  county  commissioners 
of  the  respective  counties  at  their  July  ses- 
sion next  preceding    the    general  election. 


The  provisions  of  said  section  clearly  nes- 
atlve  any  intention  of  permitting  the  ap- 
pointment of  the  first  incumbents  of  sucli 
office,  and  also  clearly  negative  the  intention 
of  permitting  (let  alone  authorizing)  any  per- 
son or  board  whatever  to  fix  the  salary  of 
such  officer  prior  to  the  month  of  July  next 
preceding  the  general  election  to  be  held  la 
November,  1898. 

Our  attention  has  not  been  called  to  a  sin- 
gle precedent  upon  all  fours  with  the  points 
involved  in  the  case  at  bar,  but  the  follow- 
ing cases  touch  upon  the  main  point  invoK- 
ed:  Opinion  of  the  Justices,  3  Gray,  601; 
State  v.  Scott,  9  Ark.  270;  State  ▼.  Ewing, 
17  Mo.  515;  State  v.  Tlmme,  54  Wis.  318*  U 
N.  W.  785;  Lehigh  Iron  Co.  v.  Lower  Macon- 
gie  Tp.,  81  Pa.  St.  482.  Our  conclusion  is 
that  the  demurrer  and  motion  must  be  sus- 
tained, that  the  district  attorney  contiiiiie  to 
hold  his  office  until  the  expiration  of  tli« 
term  for  which  he  was  elected,  and  that  the 
writ  must  be  denied;  and  it  is  so.  ordered. 

HUSTON  and  QUARLES,  JJ.,  concnr. 


(5  Idabo.  ns) 

BLAKE  V.  BOARD  of  COM'RS  of  ADA 

COUNTY. 

(Supreme  Court  of  Idaho.  Jan.  29,  1S874 

CONSTITUTIOKAI.  AMENDMB.VT  —  TiMI     OF    TaSISS 
EprnCT — COUNTT  SOPESItlTENnEN'T  or  bcaflOLS 

—  Oath  of  Office  —  Manoamcs. 

1.  A  constitutional  amendment,  separatins 
two  offices  theretofore  combined,  which  pro- 
vides that  "the  legislature  by  general  and  ans- 
form  laws"  shall  provide  for  the  "election  M- 
ennially"  of  such  ofBcers,  is  not  self-execatio^ 
and  does  not  go  into  full  operation  until  sock 
laws  have  been  enacted,  and  a  general  biennial 
election  held  thereunder. 

2.  John  J.  Blake,  having  been  elected  probate 

t'udge  of  Ada  county,  under  the  laws  enacted 
ly  the  legislature  pursuant  to  section  6,  art.  U, 
of  the  constitution,  as  originally  adopted,  b 
entitled,  ex  officio,  to  admission  to  the  office  of 
county  superintendent  of  public  instruction  for 
said  county. 

3.  John  J.  Blake,  who  was  elected  profaatt 
judge  in  and  for  Ada  county,  qualified  as  sodb. 
and  at  the  time  appointed  by  law  presented  bit 
official  bond  as  ex  officio  county  superintendeM 
of  public  instruction  for  said  county,  and  oBcr- 
ed  to  take  the  oath  required  by  law  of  said 
county  superintendent,  before  the  board  vt 
commissioners  of  said  county,  who  refused  ts 
administer  such  oath,  applied  for  writ  of  mas- 
date  to  compel  said  board  to  administer  sail 
oath,  and  admit  him  to  said  office.  Bdd,  that 
he  was  entitled  to  such  writ,  which  was  ordei- 
ed  to  issue. 

(Syllabus  by  tfee  Court.) 

Application  by  John  J.  Blake  for  a  writ  «i 
mandate  to  compel  the  defendants,  as  the 
board  of  county  commissioners  of  Ada  coan- 
ty,  to  administer  the  official  oatb  to  admit 
plaintiff,  ex  officio,  to  the  office  of  coantr 
superintendent  of  public  instruction  In  aad 
for  said  county.    Peremptory  writ  granted. 

T.  D.  Cahalan,  for  plaintiff.  Robert  K.  Uc^ 
Farland,  Atty.  Gen.,  for  defendants. 
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QUARLES,  J.  Tbls  !s  an  original  action, 
commenced  by  the  plaintiff  In  this  court,  to 
obtain  a  writ  of  mandate  requiring  the  de- 
fendants to  admit  the  plaintiff  to  the  use 
and  enjoyment  of  the  office  of  "county  su- 
perintendent of  public  Instruction  In  and  for 
Ada  county."  From  the  petition  the  follow- 
ing facts  appear:  Plaintiff  was,  at  the  gen- 
eral election  In  1896,  elected  to  the  office  of 
"probate  judge  and  ex  officio  county  super- 
intendent of  public  Instruction"  In  and  for 
said  Ada  county.  Plaintiff,  on  January  11, 
1897,  the  time  appointed  by  law,  qualified  as 
said  probate  judge,  and  filed  a  good  and  suf- 
ficient bond  as  ex  officio  county  superin- 
tendent of  public  instruction  In  and  for  said 
county,  and  then,  on  said  day,  appeared  be- 
fore the  defendants,  who  compose  the  board 
of  county  commissioners  of  said  county,  and 
offered  to  take  the  oath  required  by  law  of 
said  ex  officio  county  superintendent  of  pub- 
lic instruction.  The  said  board  of  county 
commissioners,  and  the  chairman  thereof,  re- 
fused to  administer  said,  oath  to  plaintiff, 
whereby  plaintiff  Is  denied  admission  to  said 
oftice. 

This  action  Involves  the  question  of  time 
at  which  the  amendment  to  the  sixth  section 
of  article  18  of  the  constitution,  proposed  by 
the  lesislature,  and  ratified  by  the  people  at 
the  general  election  In  1S9C,  goes  into  full 
operation  and  effect.    We  presume  that  the 
defendants,  as  said  board  of  county  commis- 
sioners, took  the  view  that  said  amendment 
Is  self-executing,  and  In  full  effect  on  the 
11th  day  of  January,  when  they,  by  their 
cimlrman,  refused  to  administer  said  official 
oath  to  plaintiff.    Was  that  conclusion  cor- 
rect?   Said  amendment,  and  the  object  of  It, 
Is  to  separate  the  offices  of  probate  judge 
and  county  superintendent,  and  Is  a  copy  of 
the  original  section  only  in  this:   The  origi- 
nal section  made  It  the  duty  of  the  legisla- 
ture to  provide  for  the  election  biennially  of 
a  "probate  judge  who  Is  ex  officio  county 
superintendent   of   public   Instruction"    for 
each  county,  while  the  amendment  requires 
the  legislature  "to  provide"  by  "general  and 
uniform  laws  for  the  election  biennially  In 
each  of  the  several  counties  of  the  state," 
of  the  several  county  officers  therein  named, 
among  which  is  the  office  of  "county  superin- 
tendent of  public  Instruction."    The  election 
of  plaintiff  to  the  combined  office  of  probate 
judge  and  ex  officio  county  superintendent 
of  public  Instruction  In  and  for  Ada  county, 
and  the  ratification  of  said  amendment  to 
the  constitution,  were  simultaneous  acts.    If 
the  amendment  went  Into  Immediate  effect, 
when  the  state  canvassing  board  found  that 
a.  majority  of  the  votes  cast  for  or  against 
the  adoption  of  the  amendment  were  cast  In 
favor  of  Its  adoption,  then  It  necessarily  re- 
sults that  the  plaintiff  Is  not  entitled  to  the 
relief  sought;  but,  on  the  other  hand,  if  said 
amendment  Is  not  in  operation,  he  is  entitled 
-to   such  relief.    The  amendment  does  not  In 
express  terms,  nor,  as  we  view  It,  by  neces- 


sary implication,  provide  that  it  shall  go  In- 
to immediate  effect.  The  said  amendment 
says  that  "the  legislature  by  general  and 
uniform  laws  shall  provide  for  the  election 
biennially  in  each  of  the  several  counties  of 
the  state,  of  a  county  superintendent  of  pub- 
lic instruction,"  etc.  This  language  clearly 
shows  that  It  was  the  Intention  that  the  sep- 
aration of  the  two  offices  should  not  talie 
place  until  the  legislature  shall  have  pro- 
vided for  the  election  of  a  county  superin- 
tendent of  public  instruction.  It  requires 
legislation  to  give  effect  to  the  amendment, 
however.  The  said  amendment  is  not  self- 
executing,  and  is  not  In  operation,  nor  can  It 
come  Into  full  operation,  until  the  legislature, 
by  "general  and  uniform  law,"  shall  have 
provided  for  the  election,  at  the  general  bi- 
ennial elections,  of  a  county  superintendent 
of  public  instruction,  and  such  election  has 
been  had. 

The  views  herein  set  forth  are  fully  sus- 
tained by  the  decision  of  this  court  In  the 
case  of  Hays  v.  Hays  (decided  at  the  present 
term)  47  Pac.  732,  and  by  the  authorities 
cited  In  that  decision.  The  amendment  In 
question  matces  it  the  duty  of  the  legislature 
to  provide  for  the  election  of  county  superin- 
tendents of  public  Instruction,  but  does  not 
authorize  the  legislature  to  provide  for  the 
appointment  of  such  officers.  The  old  order 
of  things  will  continue  until  the  machinery 
for  carrying  the  amendment  in  question  into 
effect,  according  to  the  letter  and  spirit  of 
said  amendment,  shall  have  been  provided. 
The  probate  Judges  elected  In  the  several 
counties  of  the  state  at  the  last  election  were 
.entitled  to  qualify  as  "ex  officio  county  su- 
perintendents of  public  Instruction"  in  their 
several  counties.  It  Is  the  duty  of  the  de- 
fendant board  to  administer  the  proper  oath 
to  admit  the  plaintiff  to  the  office,  ex  officio, 
of  county  superintendent  of  public  Instruc- 
tion in  and  for  Ada  county,  and  the  plaintiff 
is  entitled  to  the  office  of  county  superin- 
tendent of  public  instruction  in  and  for  Ada 
county,  and  to  exercise  the  powers  and  en- 
joy the  emoluments  thereof,  for  the  full 
term  for  which  he  was  elected.  The  plain- 
tiff Is  entitled  to  a  peremptory  writ,  as  de- 
manded in  his  said  petition,  and  It  is  order- 
ed that  said  writ  issue. 

SULLIVAN,  C.  J.,  and  HUSTON,  J.,  con- 
cur. 


(IS  Wash.  338) 
BUCKLEY  et  ux.  v.  CONLEY. 
(Supreme  Court  of  Washington.    Jan.   21, 
1897.) 
AppEAiy— Record— No  Jcdoment. 
Where  the  record  contains  neither  verdict 
nor  judgment,  the  appeal  will  be  dismissed  on 
motion. 

Appeal  from  superior  court,  Spokane  coun- 
ty;   Norman  Buck,  Judge. 
Action  by  John  Buckley  and  Mary  Buck- 
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ley  against  M.  C.  Conley  on  a  written  con- 
tract to  famish  labor  and  materials  and 
build  a  certain  bouse  for  plaintiffs  at  an 
agreed  price.  From  an  order  refusing  to  set 
aside  tbe  verdict  in  favor  of  plaintiffs  and 
grant  a  new  trial,  defendant  appeals.  Dis- 
missed. 

L.  H.  Prather  and  John  Roche,  for  appel- 
lant.   James  Dawson,  for  respondents. 

PER  CURIAM.  This  cause  was  submit- 
ted on  the  briefs  of  counsel.  Respondents' 
brief  contains  a  motion  to  dismiss  the  ap- 
peal because  no  final  judgment  has  been 
entered  herein.  Tbe  record  transmitted  to 
this  court  does  not  contain  either  the  verdict 
or  the  judgment.  Hence  it  does  not  appear 
that  any  judgment  has  been  entered  from 
which  an  appeal  would  lie.  The  motion 
must  prevail, 

(10  Wash.  376) 

WISS  V.  STEWART  et  al- 
(Supreme  Court  of  Wasliington.    Jan.  29,  1897.) 
Homestead— Time  of  Selection— Salb  ok  Exa- 

CUTION. 

1.  The  fact  that  the  owner  of  a  homestead 
executes  a  warranty  deed  of  it  does  not  au- 
thorize its  sale  on  execution  against  her,  where 
the  deed  is  in  fact  a  mortgage. 

2.  Code  Proc.  §  481,  exempting  a  homestead, 
and  providing  that  it  may  be  selected  at  any 
time  bofore  sale,  was  not  repealed  by  Act 
AInrch  IH,  ISOo,  defining  a  homestead  and  pro- 
viding the  manner  of  its  selection. 

Appeal  from  superior  court,  Pierce  county; 
W.  H.  Pritchard,  Judge. 

Action  by  Edith  Wiss  against  W.  A.  Stew- 
art and  Samuel  Parlcer,  sheriff,  to  enjoin  the 
sale  of  land  on  execution,  and  to  remove  a 
cloud  on  pLiIntlff's  title  caused  by  the  judg- 
ment against  lier  in  favor  of  defendant  Stew- 
art. From  a  judgment  discharging  a  tem- 
porary restraining  order  and  dismissing  the 
case,  plaintiff  appeals.    Reversed. 

Govnor  Teals,  for  appellant.  B.  F.  Jacobs, 
for  respondents. 

DUNBAR,  J.  The  appellant,  Edith  Wiss, 
before  her  marriage  became  the  owner  of  the 
land  in  controversy,  which  is  a  lot  in  the  town 
of  Puyallup.  The  property  is  Improved  as  a 
residence,  and  it  is  uncontradicted  that  the  ap- 
pellant and  her  husband  have  continuously  oc- 
cupied it  as  their  homestead  for  the  three 
years  prior  to  the  trial  of  the  cause,  and  were 
at  the  time  of  such  trial  occupying  It  as  such. 
The  value  of  the  place  is  conceded  to  be  $700. 
The  respondent  W.  A.  Stewart  on  September 
30,  1805,  filed  with  the  auditor  of  Pierce  coun- 
ty a  judgment  which  he  had  obtained  against 
Franli  Wiss  and  Edith  Wiss,  his  wife,  for  the 
sum  of  ?S0.32,  and  on  March  9th  caused  an 
execution  to  be  issued  on  said  judgment,  and 
levied  on  the  homestead  of  appellant,  above 
mentioned,  as  her  property,  to  sell  the  same, 
and  the  respondent  Parlcer,  sheriff  of  Pierce 
county,  advertised  the  same  for  sale  on  April 


20,  1806.     On  April  11,  1896,  tbe  appellant 
caused  to  be  filed  her  declaration  of  home- 
stead;  and  here  we  will  say  that  the  declara- 
tion seems  to  us  to  substantially  comply  with 
the  provisions  of  the  laws  in  relation  to  such 
declarations,  although  it  is  contended  by  the 
respondent  Stewart  ttiat  it   does   not     This 
action  was  commenced  by  the  appellant  to  re- 
strain the  respondent  sheriff  from  selling  the 
property,  and  to  remove  the  cloud  caused  by 
respondent  Stewart's  judgment  lien  from  ap- 
pellant's title     A  temporary  restraining  order 
was  issued,  but  on  the  trial  of  tbe  cause  the 
court  rendered  judgment  discharging  tbe  re- 
straining order,  dismissing  the  cause,  and  for 
costs  against  the  plaintiff.    We  tbink.  the  court 
erred  in  rendering  the  judgment  aforesaid. 
While  it  appears  that  the  appellant  had  given 
what,  on  Its  face,  purported  to  be  a  warranty 
deed  to  the  land  in  question,  on  January  9, 
1896,  to  one  Davles,  the  testimony  conclnsive- 
ly  shows,  and  in  fact  there  is  no  testimony 
tending  to  show  to  the  contrary,  that  the  deed 
was  in  fact  a  mortgage  to  secure  a  loan,  and 
that  a  portion  of  the  loan  had  since  been  paid. 
It  is  the  contention  of  the  res]ponden:s  that 
the  law  which  provides  that  section  4S1  of 
the  Code  of  Procedure,  which  provides  that  a 
homestead  not  to  exceed  the  sum  of  $1,000 
shall  be  exempt  from  execution,  and  that  snch 
homestead  may  be  selected  at  any  time  before 
sale,  has  been  repealed  by  the  act  of  March  13, 
1895,  c.  (M,— an  act  defining  a  homestead,  and 
providing  for  the  manner  of  the  selection  of 
the  same.    We  think  this  contention  cannot 
be  sustained.     The  later  act  in  no  way  affects 
the  provision  in  relation  to  the  time  of  making 
the  selection,  but  simply  undertakes  to  direct 
the  maimer  of  such  selection,  and  the  provi- 
sion that  such  homestead  may  be  selected  at 
any  time  before  sale  is  still  in  effect     The 
judgment  will  be  reversed  and  the  catise  re- 
manded, with  instructions  to  the  lower  court 
to  grant  the  relief  prayed  for  by  the  appellant 

SCOTT,  C.  J.,  and  REAVIS,  GORDON,  and 
ANDERS,  JJ.,  concur. 


(16  Waob.  &>, 
GOULX)  V.  FRED£:NBUR0  et  tO. 
(Supreme  Court  of  Washington.    Jan.  1% 
1897.) 
Appbal — Review  op  Evidbxck. 
A  finding  of  fact  on  conflicting  testimoay 
will  not  be  disturbed. 

Appeal  from  superior  court,  San  Joan  cona- 
ty;   John  R.  Winn,  Judge. 

Suit  by  J.  A.  Gould  against  Matison  Fivdes- 
burg  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

W.  H.  Thacker,  H.  S.  King,  and  Newman 
&  Howard,  for  appellant  Maxwell  &  Ro- 
malne,  for  respondents. 

PER  CURIAM.  Appellant  instituted  this 
suit  in  tbe  superior  court  of  San  Juan  cornuy 
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for  the  purpose  of  restraining  the  respondents 
from  constructing  a  "pound  net"  on  a  site 
located  by  appellant  for  catching  salmon  In 
the  waters  of  Puget  Sound,  on  the  south  side 
of  San  Juan  Island.  Each  of  the  parties  held 
licenses  frona  the  state  fish  commissioner,  au- 
thorizing the  construction  and  operation  of 
pound  nets  and  fish  traps.  The  record  pre- 
sents a  single  question  of  fact,  the  question 
being  which  of  the  partlea  was  first  In  point 
of  time  In  selecting  and  occupying  the  site  In 
dispute.  There  were  36  witnesses  sworn  and 
examined  in  the  lower  court,  and  the  evi- 
dence Is  hopelessly  conflicting.  With  better 
facilities  than  we  possess  for  giving  credit  to 
whom  It  belonged  the  lower  court  has  made 
its  findings  of  fact  upon  which  Judgment  was 
entered  for  the  respondents.  An  analysis  of 
the  evidence  would  be  of  little  advantage,  and 
is,  we  think,  uncalled  for.  The  Judgment  is 
supported  by  the  findings,  and  It  Is  affirmed. 


(1$  Wash.  322) 

GLOVER  V.  COVE  et  ux. 
(Supreme  Court  of  Washington.    Jan.  15, 

1897.) 
Appeal— IxsuFPiciEST  Bond— Dismissal. 
Where  the  sufBciency  of  an  appeal  bond  Is 
challenged,  and  the  judge,  on  the  report  of  the 
referee,  malies  an  order  that  the  sureties  were 
iusuffloient,  and  declares  it  null,  and  no  other 
bond  is  filed,  the  appeal  will  be  dismissed. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Norman  Buck,  Judge. 

Action  by  Thomas  Glover  against  Charles 
Cove  and  Julia  Cove.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Dismissed. 

L.  H.  Prather  and  John  Roche,  for  appel- 
lants. 

PER  CURIAM.  A  motion- to  dismiss  the 
appeal  in  this  cause  Is  made  by  respondent, 
on  the  ground  that  the  bond  on  appeal  filed 
by  appellants  was  declared  void  by  the  Judge 
in  the  superior  court,  and  no  additional  bond 
was  filed.  The  bond  filed  by  appellants  was 
excepted  to 'by  respondent  for  insufliciency 
of  the  sureties,  and  notice  of  time  and  place 
for  examination  of  the  sureties  was  given 
appellants,  and  counsel  for  both  parties  ap- 
peared for  such  examination  before  the 
jndge,  one  of  the  sureties  only  appearing  at 
the  time.  The  Judge  thereupon  appointed 
a  referee  to  take  and  report  testimony.  Up- 
on such  examination,  the  referee  reported 
the  sureties  on  the  bond  InsutHclent;  and  the 
Judge  made  an  order  on  the  26tb  day  of 
May,  1896,  that  the  sureties  were  not  quali- 
fied and  sufficient  in  the  bond,  and  declaring 
It  null  and  void. 

Some  question  is  made  by  the  appellants 
of  the  regularity  of  the  order  annulling  the 
bond,  because  it  is  alleged  that  no  written 
report  was  filed  by  the  referee  appointed  to 
examine  the  sureties;  but  this  Is  immaterial 
At  this  tljie,  and  the  certificate  of  the  Judge 
f  lia.t  a  report  was  made  is  conclusive  upon 
47  P.^7 


this  point  When  the  sufficiency  of  the  sure- 
ties of  an  appeal  bond  is  challenged  by  the 
respondent,  and  notice  of  exceptions  to  the 
hearing  thereof  filed,  as  required  by  law,  it 
Is  the  duty  of  the  appellant  to  have  the 
bond  approved  by  the  Judge.  It  Is  no  longer 
a  sufficient  bond  unless  so  approved.  Such 
approval  was  not  had  in  this  case,  and  the 
motion  to  dismiss  the  appeal  must  prevail. 


(18  Wash.  333) 
AMBROSE  V.  GWINNUP  et  al. 
(Supreme  Court  of  Washington.    Jan.  20, 

1897.) 
Appeal — Failohb  to  File  Briefs- Excdse. 
It  Is  no  excuse  for  a  failure  to  file  briefs 
"that,  owing  to  other  business  which  demanded 
the  attention  of  counsel,"  they  were  unable  to 
get  the  briefs  out  within  the  time  allowed  by 
law. 

Appeal  from  superior  court,  Whatcom  coun- 
ty; John  R.  Winn,  Judge. 

Consolidated  actions  by  Julia  C.  Ambrose 
and  D.  W.  Freeman,  administrator,  etc.,  of 
John  J.  Gunn,  deceased,  against  Philip  B. 
Gwinnup,  H.  M.  Cade,  and  othov,  to  fore- 
close a  mortgage.  From  a  Judgment  In  favor 
of  Julia  0.  Amlirose,  Freeman,  administrator, 
and  Cade  appeal.     Affirmed. 

D.  W.  Freeman  and  T.  B.  Cade,  for  appel- 
lants. Wm.  Hamilton  and  Chas.  H.  Hurlbut, 
tat  respondent 

DUNBAR,  J.  The  respondent  brings  a 
short  record  to  this  court,  and  upon  such  rec- 
ord bases  her  motion  to  dismiss  the  appeal 
herein,  and  to  affirm  the  Judgment  and  de- 
cree In  the  lower  court,  for  the  reason  that 
the  briefs  of  appellants  were  not  filed  or  serv- 
ed within  the  time  required  by  law.  It  is 
conceded  that  the  time  for  filing  briefs  had 
expired  prior  to  tlie  serving  of  this  notice  to 
dismiss  upon  appellants  by  the  respondent, 
and,  ufader  the  law  and  the  former  rulings  of 
this  court,  the  respondent  would  be  entitled 
to  the  dismissal  of  the  action  if  no  excuse 
were  shown  for  the  failure  to  file  briefs  with- 
in the  legal  time.  The  only  showing  made  in 
extenuation  is  the  following,  ■which  appears 
In  the  affidavit  of  appellants'  attorneys,  viz.: 
"That,  owing  to  other  business  which  de- 
manded the  attention  of  coimsel  for  appel- 
lants, they  had  been  unable  to  get  the  ap- 
pellants' brief  out  and  printed  within  ninety 
days  from  and  after  the  date  of  serving  the 
notice  of  appeal."  We  do  not  think  that  this 
is  any  Justification  at  all.  No  facts  are  set 
forth  from  which  the  court  can  determine 
whether  due  diligence  had  been  exercised  by 
the  attorneys  for  the  appellants.  There  are 
some  further  assertions  in  the  affidavit  tend- 
ing to  show  that  there  was  an  understand- 
ing between  the  attorneys  for  the  appellants 
and  the  respondent  that  the  time  for  filing  the 
briefs  should  be  extended;  but,  conceding  the 
truthfulness  of  the  statement  made  by  the 
appellants,  we  do  not  think  that  there  Is  suffl- 
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dent  showing  of  any  Btipulation  of  that  kind, 
even  If  we  could  consider  an  oral  stipulation 
made  by  the  attorneys.  And,  again,  this  al- 
leged stipulation  is  denied  by  a  counter  aflS- 
davit  of  the  respondent's  attorney.  The  mo- 
tion will  be  Ejustalned,  and  the  judgment  af- 
firmed, with  costs  to  the  respondent. 

ANDERS.   GORDON,   and   RBAVIS,   JJ., 
concur. 


as  Wash.  288) 

CITY  OF  TACOMA  v.  TACOMA  LIGHT  & 

WATER  CO. 
(Supreme  Court  of  Washington.    Jan.  5,  1897.) 
Appeal— Abstract  of   Evidence— Contkaot  op 

ClTT— FRADD— EvinENCE  TO  SOPPOKT 

—  New  Tkial. 

1.  An  abstract  of  evidence,  being  no  part  of 
the  record,  aud  not  provided  for  by  statute  or 
rule,  will  be  stricljen. 

2.  Alleged  errors  of  which  respondent  com- 
plains cannot  be  considered  in  the  absence  of 
cross  appeal. 

3.  Where  a  contract  by  a  city  is  not  induced 
by  corruption  of  its  officers  by  the  otiier  party, 
it  can  recover  from  the  other  party,  on  the 
ground  of  fraud,  only  on  such  proof  as  will 
authorize  recovery  by  an  individual. 

4.  A  verdict  on  the  ground  of  fraud  cannot 
be  sustained  by  mere  strained  inferences. 

5.  The^  statute  providing  for  award  of  new 
trial  by  the  trial  court  when  the  verdict  is 
contrary  to  the  evidence  requires  the  grant  of 
a  new  trial  if,  in  its  judgment,  such  is  the 
fact. 

Dunbar,  J.,  dissenting,  on  the  sufficiency  of 
evidence. 

Appeal  from  superior  court.  Pierce  county; 
W.  H.  Prltchard,  Judge. 

Action  by  the  city  of  Tacoma  against  the, 
Tacoma  Light  &  Water  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Re- 
versed. 

Parsons,  Corell  &  Parsons,  Crowley,  Sulli- 
van &  Grosseup,  and  John  H.  Mitchell,  for 
appellant.  James  Wickersham,  for  respond- 
ent 

GORDON,  J.  This  action  was  brought  by 
the  respondent  city  to  recover  damages  for 
deceit  and  misrepresentation  of  the  appellant 
in  the  sale  of  a  water  and  light  plant,  the 
purchase  price  of  which  was  $1,750,000.  The 
jury  found  for  the  respondent  in  the  sum  of 
$787,500,  and  from  the  judgment  entered  up- 
on this  verdict,  and  the  order  of  the  superior 
court  denying  a  motion  for  a  new  trial,  an 
appeal  has  been  taken.  Fraud  is  relied  up- 
on as  the  basis  of  plaintiff's  cause  of  action. 
It  is  not  based  upon  anything  contained  In 
the  contract,— upon  any  covenant  or  war- 
ranty therein  contained,— but  it  goes  beyond 
the  contract,  and  sets  up  false  representa- 
tions in  regard  to  the  character,  extent,  and 
value  of  the  property  sold,  and  further  al- 
leges that  the  appellant  fraudulently  and  cor- 
ruptly Induced  and  employed  the  officers  of 
the  city  and  the  president  of  the  city  coun- 
cil to  forego  any  investigation  or  examina- 
tion of  the  character,  condition,  and  value 


of  the  property  purchased;  that,  by  reason 
of  such  corrupt  Inducement  and  employment 
the  respond^it  was  prevented  from  "making 
any  investigation  and  examination  of  the 
sources  of  water  supply,  of  the  value,  char- 
acter, and  extent  of  the  said  property  so  pur- 
chased from  defendant"  Damages  were 
laid  In  the  complaint  at  $1,000,000.  The  an- 
swer was  a  general  denial  of  the  allegations 
of  misrepresentation  and  fraud,  and  alleged 
that  the  city,  by  its  proper  officers  and 
agents,  made  a  full  examination  of  the  prop- 
erty embraced  within  the  purchase,  and,  for 
the  purpose  of  fully  ascertaining  the  char- 
acter, condition,  and  value  thereof,  employed 
one  Rudolph  Bering,  a  competent  and  ex- 
perienced civil  and  hydraulic  engineer,  and 
that  said  Herlng  made  a  full  report  thereon 
to  the  city  council,  and  that  the  members  of 
the  council  had  full  opportunity  at  all  times 
to  make  such  examination  and  Inspection  of 
the  property,  and  everything  connected  with 
it  as  fully  as  they  or  any  one  of  them  might 
desire;  alleges  that  the  city  purchased  the 
property  sold  to  It  by  appellant,  relying  up- 
on the  knowledge  of  Its  officers,  agents,  and 
engineers  employed  by  it  to  make  an  ex- 
amination thereof,  and  not  In  reliance  upon 
any  statement  or  representation  of  any  kind 
made  by  the  appellant  to  respondent  In 
Its  reply,  the  city  admits  that  it  employed 
the  said  Herlng,  and  that  he  made  some  ex- 
amination of  the  property,  and  "that  he 
made  a  report  thereof  to  the  city  council,— 
and  alleges  that  he  relied  entirely  n[>on  the 
representations  concerning  all  matters  In  the 
said  report,  made  to  him  by  the  defendant 
Its  agents,  servants,  and  employ<^,  and  that 
he  made  no  other  examination,  bat  denies 
that  the  report  contained  full  infonuatian 
of  the  kind,  character,  and  situation  of  the 
property.  Including  the  sources  of  water  sup- 
ply, •  •  *  and  denies  that  plaintiff  pur- 
chased the  property  relying  upon  the  knowl- 
edge of  its  officers,  agents,  employes,  and  en- 
gineers employed  by  it  to  make  an  examina- 
tion thereof." 

A  preliminary  question  Is  presented  by  the 
motion  of  respondent's  counsel  to  strike  a  so- 
called  "Abstract  of  Evidence,"  Exhibits,  etc 
being  a  printed  book  'containing  something 
over  500  pages,  which  the  appellant  has  filed 
In  this  court  The  so-called  "Abstract"  inm 
prepared  for  the  purpose  of  facilitating  the 
labors  of  the  court  and  with  a  view  to  c«»- 
denslng  the  record;  but  the  motion  nraat 
prevail  for  the  reason  that  it  is  no  part  o< 
the  record,  and  has  no  place  In  the  proceed- 
ings under  the  statute  and  rules  of  this  coarc 

The  lower  court  In  submitting  the  case  to 
the  Jury,  restricted  their  consideration  of  &. 
in  so  far  as  misrepresentation  is  charged,  to 
four  specific  questions  of  fact,  and  witbdre^v 
all  others  from  their  consideration.  Tba«tt> 
submitted  were:  "(1)  Whether,  before  it>r 
sale,  defendant  made  any  representatiou  tc- 
plaintiff  relative  to  the  quantity  of  water 
actually  fiowlng  from  Thomas  and  Patteraon 
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Springs;  (2)  as  to  tbe  quantity  of  iron  pipe 
then  laid;  (3)  as  to  the  quantity  of  land  at 
Station  A;  (4)  as  to  the  value  of  the  prop- 
erty sold."  The  court  also  submitted  the 
question  of  whether  "the  defendant  and  tbe 
president  of  the  city  council  of  the  city  of 
Taconia  entered  into  collusion  for  the  pur- 
pose of  defrauding  the  city,  and  whether  the 
defendant  procured  the  said  president  of  tbe 
council  to. act  for  and  on,  its  behalf,  instead 
of  on  behalf  of  the  city,  as  his  official  duty 
required."  The  court  further  charged:  "I 
instruct  yon  that  all  other  alleged  misrepre- 
sentations charged  in  the  complaint  are 
withdrawn  from  your  consideration,  and 
that,  if  the  plalntiCF  recover  at  all,  it  must 
be  on  the  ground  of  misrepresentations  in 
these,  or  in  some  one  of  these,  respects." 
Oounsel  for  the  city,  in  his  elaborate  and  ex- 
haustive brief,  has  presented  the  case  in  all 
respects  as  If  the  consideration  of  the  jury 
bad  not  been  so  restricted,  and  he  has  also 
treated  certain  offers  of  evidence  made  and 
rejected  upon  the  trial  as  if  the  proof  had 
actually  been  made  and  received.  We  have 
frequently  held  that,  upon  appeal  from  a 
Judgment  In  a  particular  case,  this  court  can 
only  consider  errors  complained  of  by  the 
appellant,  and,  in  the  absence  of  a  cross  ap- 
peal, cannot  examine  the  record  for  the  pur- 
pose of  determining  alleged  errors  or  rulings 
of  which  the  respondent  complains.  Glenn 
V.  Hill,  11  Wash.  642,  40  Pac.  141;  Langert 
V.  David,  14  Wash.  380,  44  Pac.  875;  Pepper-, 
all  V.  Transit  Co.  (Wash.)  45  Pac.  743. 

A  great  many  errors  have  been  assigned 
In  the  brief  of  counsel  for  the  appellant,  but 
the  conclusion  whicb  we  have  reached  re- 
garding two  of  them  renders  It  unimportant 
tljat  the  others  complained  of  should  be  con- 
sidered. 

At  tbe  conclusion  of  tbe  evidence  on  the 
trial  below,  the  pppellant  moved  for  a  nonsuit, 
upon  the  ground  that  the  plaintiff  had  failed 
to  prove  a  sufficient  cause  for  the  Jury.    It 
also  moved  for  a  new  trial,  which  motion  was 
based  upon  various  grounds,  and,  among  oth- 
ers, "insufficiency  of  the  evidence  to  Justify 
the  verdict."    The  ruling  of  the  lower  court 
denying  the  motion  for  nonsuit,  and  the  sub- 
sequent overruling  of  the  motion  for  a  new 
trial,  present  a  single  question.     Before  pro- 
ceeding to  a  discussion  of  the  evidence,  we 
may  here  observe  that  a  municipal  corporation 
has  a  right  to  rely  on  tbe  good  faltb  and  loy- 
alty of  Its  officers;  that  such  Officers  owe  to 
their  municipalities  tbe  utmost  degree  of  good 
faith;  and  that  it  is  their  duty  at  all  times  to 
use  their  best  Judgment  In  protecting  the  in- 
terests  of   the   municipalities   whose   officers 
thtey  are,  and  a  person  dealing  with  such  offi- 
cers Is  conclusively  presumed  to  know  the  ex- 
tent of  the  power  and  authority  which  the  law 
has  conferred  upon  the  officer  with  whom  he 
deals,  and  is  also  presumed  to  know  that  the 
law  exacts  and  requires  of  such  officer  the 
utmost  good  faith  and  loyalty  to  such  munic- 
ipality.   But,  subject  to  the  limitation  above 


noticed,  tbe  rule  applicable  to  the  contracts 
of  municipal  corp(Hrati(Mi8  is,  we  ththli:,  the 
same  as  that  applicable  to  the  contracts  of  in- 
dividuals; in  other  words,  where  the  contract 
entered  into  is  within  the  scope  and  extent 
of  the  power  and  authority  conferred  Ijy  law 
on  tbe  officer,  and  no  question  of  power  or 
authority  is  involved,  the  rule  applicable  to 
that  contract  is  the  rule  that  is  common  to 
all  contracts;  and,  in  an  action  by  a  munic- 
ipal corporation  founded  upon  fraud,  there 
can  ■  be  no  recovery  unless  the  evidence  to 
substantiate  the  fraud  charged  is  under  the 
general  rulea  of  law  as  to  the  sufficiency 
of  evidence  sufficient  to  suptwrt  a  verdict. 
The  rule  is  thus  stated  in  Argenti  v.  City  of 
Saa  Francisco,  16  CaL  256:  "Contracts  of 
corporations,  whether  public  or  private,  stand 
on  the  same  footing  with  the  contracts  of  nat- 
ural persons,  and  depend  on  the  same  circum- 
stances for  their  validity  and  effect."  And  in 
Baird  v.  Mayor,  etc.,  96  N.  Y.  593,  It  Is  said: 
"No  different  rule  prevails  in  respect  to  the 
contracts  of  corporations  than  that  applicable 
to  the  contracts  of  private  individuals,  and 
we  must  determine  the  rights  Involved  in  this 
action  by  the  light  of  the  same  principles 
which  experience  has  shown  to  be  salutary  In 
other  cases."  The  eases  of  People  v.  Fields, 
58  N.  Y.  491,  and  Hume  v.  U.  S.,  132  U.  S. 
406,  10  Sup.  Ct.  134,  cited  and  most  strongly 
relied  upon  by  respondent's  cotmsel,  are  not 
in  conflict  with  the  rule  above  stated.  In  the 
first  of  these  cases  the  act  of  the  comptroller 
of  the  city  of  New  York  which  was  pleaded  as 
a  payment,  etc.,  was  held  by  the  court  to  be 
an  act  beyond  tbe  power  of  that  officer.  The 
court  say:  "The  payment  was  made  and  re- 
ceived without  any  lawful  power  in  the  comp- 
troller to  make  it.  The  defendant  is  charge- 
able with  knowledge  of  this.  It  was  a  pay- 
ment by  an  agent,  who  had  no  authority  as 
such  to  make  it"  In  Hume  v.  U.  S.,  supra, 
the  court  was  dealing  with  a  contract  which 
it  d^ded  that  "no  man  in  his  senses,  not 
under  delusion,  would  make,  on  the  one  hand, 
and  which  no  fair  and  honest  man  would  ac- 
cept on  the  other";  and  the  principles  gov- 
erning that  case,  and  those  involved  in  the 
case  at  bar,  are  not  analogous.  Nor  was  there 
anything  decided  In  Tacoma  Light  &  Water 
Co.  V.  City  of  Tacoma,  13  Wash.  115,  42  Pac. 
533,  which  militates  against  the  view  herein 
expressed.  The  language  made  use  of  in  that 
case,  and  which  Is  cited  by  counsel,  viz.:  "The 
appellant  knew  that  It  was  dealing  with  a 
municipal  corporation,  and  was  bound  to  know 
that  a  different  rule  obtains  In  such  cases 
from  that  which  would  obtain  were  it  between 
individuals,  and  to  know  that  the  city  offi- 
cers and  council  could  only  make  the  purchase 
as  authorized  by  the  electors  of  the  city,  and 
that  they  could  not  bind  the  city  by  agreeing 
to  take  any  less  property,  or  any  other  prop- 
erty, than  that  which  was  embraced  within 
the  terms  of  the  ordinance  as  submitted  and 
passed  upon,"— relates  to  the  power  of  the 
officers  to  bind  the  city  beyond  the  general 
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scope  of  their  authority,  and  was  not  Intended 
to,  and  does  not,  decide  that  "a  different  role 
obtains"  In  the  case  of  an  authorized  contract 
made  by  the  offlcers  of  the  city  and  a  contract 
made  by  an  Individual.  Of  course,  If  one  who 
deals  yfith  such  ah  officer  colludes  with  him, 
and  thereby  procures  him  to  Tiolate  his  duty, 
such  action  becomes  a  fraud  upon  the  corpo- 
ration; but,  on  the  other  hand,  persons  who 
deal*wlth  such  public  corporations  through  the 
proper  officers,  and  who  observe  good  faith 
and  make  use  of  no  tmlawful  means  or  corrupt 
practices,  are  not  accountable  for  a  failure  or 
neglect  of  such  officers  to  discharge  their  du- 
ties to  the  corporations  whom  they  serve,  but 
In  such  case  the  city  or  other  municipal  cor- 
poration must  look  to  Its  own  officers,  and  not 
to  the  parties  so  dealing  with  them.  In  this 
case  the  appellant  had  a  right  to  fix  its  own 
price  upon  Its  property,  and  was  not  obliged 
to  sell  It  for  less  than  the  price  it  saw  fit  to 
place  upon  It.  A  representation,  to  be  action- 
able, must  be  made  with  the  Intention  that  It 
should  be  acted  upon  by  the  party  to  whom  it 
Is  made,  and  It  must  be  made  under  such 
circumstances  as  would  justify  a  reasonably 
prudent  man  In  relying  upon  It;  and  gener- 
ally speaking,  where  the  means  of  knowledge 
is  at  hand  and  accessible,  if  the  purchaser 
does  not  avail  himself  of  these  means,  he 
cannot  be  heard  to  complain  In  a  court  of  law 
that  he  was  deceived  by  the  seller's  misrepre- 
sentations; or,  as  was  said  In  Improvement 
Co.  v.  Newlands,  11  Wash.  214,  39  Pac.  367: 
"Parties  must  exercise  ordinary  business  sense, 
and  the  faculties  which  are  given  to  them  for 
the  purpose  of  transacting  business,  and  that 
they  cannot  call  upon  the  law  td  stand  In  loco 
parentis  to  them  In  the  ordinary  transactions 
of  business  and  their  ordinary  dealings  with 
their  fellow  men.  *  •  •  If  people,  having 
eyes,  refuse  to  open  them  and  look,  and,  hav- 
ing understanding,  refuse  to  exercise  It,  they 
must  not  complain  when  they  accept  and  act 
upon  the  representations  of  other  people.  If 
their  venture  does  not  prove  successful.  Writ- 
ten contracts  would  become  too  unstable  tf 
courts  were  to  annul  them  on  representations 
of  this  kind."  So  far  as  the  facts  in  this  case 
are  concerned,  there  Is  little  dispute  and  few 
contradictions. 

In  disposing  of  the  objection  that  the  verdict 
and  Judgment  are  against  the  evidence,  we 
recognize  the  rule  to  be  that,  If  the  verdict 
has  any  substantial  evidence  in  Its  support, 
It  ought  not  to  be  set  aside  for  the  reason 
merely  that.  In  the  opinion  of  the  appellate 
coTirt,  there  was  a  greater  amount  of  evidence 
on  the  other  side.  Dillon  v.  Folsom,  5  Wash. 
439,  32  Pac.  216:  "But  we  do  not  understand 
the  law  to  be  that  a  verdict  should  be  set 
aside  only  In  those  cases  where  there  is  no 
testimony  whatever  to  sustain  It.  •  •  •  If, 
on  due  consideration  of  the  evidence,  It  ap- 
pears that  the  verdict  Is  not  supported  by  any 
substantial  proofs,  It  ought  to  be  promptly 
and  imhesltatingly  set  aside,  and  a  new  trial 
ordered."    Federson  v.  Railway  Co.,  6  'Wash. 


202,  83  Pac.  351,  and  34  Pac.  665;   Gnl«y  t. 
Transportation  Co..  7  Wash.  481,  35  Pac  372; 
Comegys  v.  Lumber  Co.,  8  Wash.  661,  36  Pac. 
1087;    Furth  v.  Snell,  6  Wash.  542,  33  Pac 
830.     Where  an  issue  of  fraud  Is  involved  In 
any  case,  direct  and  positive  proof  is  not  re- 
quired to  sustain  It,  but  circumstances  from 
which  the  Inference  of  fraud  Is  natural  and 
Irresistible  need  only  be  shown.    Millar  &  Co. 
V.  Plass,  11  Wash.  237,  39  Pac.  956.     But. 
while  the  Issue  of  fraud  may  be  sustained  by 
circumstantial  as  well  as  by  direct  and  pos 
itlve  proof,  it  cannot  be  estabUshed  by  strain- 
ed Inferences,  or  rest  upon  conjecture  merely. 
"Fraud  will  not  be  presumed,  and  must  be 
established  by  proof  either  direct  or  circum- 
stantial.   If  by  the  latter,  the  circumstances 
relied  upon  must  be  such  as  to  reasonably  con- 
sist only  with  the  Intent  to  defraud,  and  to  be 
In  some  degree  Inconsistent  with  an  honest 
Intent."     Roberts  v.  Bank,  11  Wash.  550,  40 
Pac.  225.     The  court  of  appeals  of  New  Twfc, 
In  Balrd  v.  Mayor,  etc.,  96  N.  X.  593.   say: 
"In  the  case  of  Kingsley  v.  City  of  Brooklyn, 
78  N.  Y.  215,  It  was  said  bjr  Judge  MiUer: 
'Allegations  of  fraud  against  public  (^aicials. 
without  proof  of  facts  establishing  their  guilt, 
are  of  but  little  avail  In  avoiding  a  contract  in 
a  court  of  law.    To  set  aside  a  contract  on 
any  such  ground,  and  to  Justify  a  court  in 
holding,  as  matter  of  law,  that  it  is  void,  tlie 
proof  should  be  explicit,  clear,  and  conclusive.' 
It  was  said  by  Judge  Finch,  in  the  case  of 
Shultz  V.  Hoagland,  85  N.  y.  467:    '•     •     •    It 
is  seldom,  however,  that  it  can  be  directly 
proved,  and  usually  ia  a  deduction  from  ottttf 
facts  which  naturally  and  logically  indicate  its 
existence.     Such  facts,  nevertheless,  mnst  be 
of  a  character  to  warrant  the  inference.     It 
Is  not  enough  that  they  are  ambiguous  and 
Just   as   consistent   with   innocence    as    with 
guilt.     That  would  substitute  suspicion  as  t]ae 
equivalent  of  proof.' " 

As  already  noticed,  the  court  restricted  tli« 
consideration  of  the  Jury  to  four  questions  of 
alleged  misrepresentation,  namely,  the  quan- 
tity of  water  actually  flowing  from  Tbonaas 
and  Patterson  Springs,  the  quantity  of  p^ 
then  laid,  the  quantity  of  land  at  Station  A, 
and  the  value  of  the  property  sold. 

As  to  the  first  of  these,  it  Is  the  contention 
of  the  city  that,  for  the  purpose  of  Indueix^ 
the  plaintiff  to  purchase  the  property  at  tbe 
price  named,  the  appellant,  by  its  oSiccxs, 
servants,  and  employes,  falsely  and  f randa- 
lently  represented  to  the  plalntifit  (city).  Us 
agents  and  officers,  that  the  permanent  dally 
flow  of  water  from  Thomas  and  P&ttecsoa 
Springs  was  not  less  than  10,000,000  gal- 
lons. These  springs  were  one  of  the  sources 
of  supply  on  the  line  of  projected  esctensiMi 
of  the  water  system,  and  It  was  expected  by 
the  city  that,  by  reason  of  their  locattion,  th* 
water  from  these  springs  would  be  safBci«st 
to  supply,  by  gravity,  the  oppor  or  bigbs 
service  of  the  city,  being  the  most  devateil 
portions  of  the  city. 

As  to  the  second  question  submitted,  it  to 
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the  contentloo  of  the  city  that  the  appellant 
represented  to  Its  officers  and  engin^rs  that 
the  city  was  to  receive  66.14  miles  ot  pipe 
tn  tbe'distrlbnting  system,  whereas  in  truth 
and  In  fact  the  city  only  received  53^^  miles, 
making  a  loss  of  12^  miles  of  pipe  laid. 

As  to  the  third  question  submitted,  it  is 
the  contention  of  the  city  that  the  quantity' 
of  land  at  Statl<m  A  was  represented  to  the 
officers  of  the  city  as  containing  8.16  acres, 
wliereas  in  truth  and  In  fact  the  quantity  of 
land  actually  received  was  .816  of  an  aciei. 

Tbe  remaining  question  relates  to  repre- 
sentations concerning  the  value  of  the  prop- 
erty, and  can  be  more  appropriately  consid- 
ered in  connection  with  the  charge  of  bribery 
and  corruption  of  the  president  of  the  city 
council.   The  record  discloses  that  as  early 
as  the  year  1891  the  question  of  the  advlsa- 
abiUty  of  the  'city's  owning  its  own  water 
plant   was    a    subject    of    discussion,    both 
throngh  the  columns  of  the  daily  press  of  the 
city  and  otherwise.    The  sentiment  appar- 
ently gained  favor  with  the  people,  so  much 
80  that,  at  the  spring  election  in  the  city  for 
the  year  1892  (at  which  time  Harris  A.  Corell 
was  elected  to  the  council).  It  was  incorpo- 
rated in  the  platform  of  the  political  party, 
and  made  an   Issue   during  the   campaign. 
Mr.  Corell  became  president  of  the  council, 
and  was  the  officer  and  agent  of  tbe  city 
who,  it  Is  alleged,  was  bribed  and  corrupted 
in  office  by  the  appellant    Prior  to  the  time 
of  such  election  a  committee  of  citizens  had 
been  appointed  under  the  preceding  city  ad- 
ministration for  the  purpose  of  examining 
and  reporting  to  the  council  upon  the  prac- 
ticability and  feasibility  of  the  city's  con- 
structing and  operating  an  Independent  sys- 
tem, and  a  great  deal  of  time  and  some  con- 
.  siderable  money  had  been  expended  In  that 
connection.    Some  time  during  the  spring  or 
summer  of  1892  the  council  of  the  city  en- 
tered  Into  negotiations  with  the  appellant 
concerning  the  purchase  of  the  plant  In  ques- 
tion.   After  receiving  from  it  a  schedule  or 
list  of  Its  property  purporting  to  show  the 
character,  condition,  and  extent  of  Its  plant, 
tbe    council  authorized  its  fire  and  water 
committee  (to  whom  it  had  Intrusted  the  de- 
tai^  ibvolved  In  the  transactlcm)  to  employ  a 
competent  hydraulic  engineer  for  the  pur- 
pose '  of  making  an  examination  of  the  wa- 
ter plant  and  system  then  owned  by  the  ap- 
pellant, and  to  report  the  result  of  such  ex- 
Am  Ination  to  the  council;   also  to  report  as 
to  tbe  advisability  of  the  city's  purchasing 
said  -waterworks,  or  of  constructing  an  in- 
dependent system  to  be  owned  and  operated 
by  th6  dty.    In  accordance  with  the  authori- 
ty conferred  by  the  council,  Rudolph  Hering 
■was    employed   as   such    engineer.  .  In   this 
connection  it  may  be  said  that  Mr.  Hering 
Is   conceded  by  counsel  to  be  an  expert  hy- 
draulic engineer,  who  stands  at  the  head  of 
Ills    profession  in  the   United   States;    and 
triiere    Is   nothing  In  the  record  tending  to 
tbroyr  discredit  or  suspicion  upon  his  work. 


or  the  manner  in  which  he  discharged  his 
duties.  Mr.  Hering  arrived  in  Tacoma  early 
In  September,  1882,  and  proceeded  at  once  to 
an  examination  of  the  appellant's  plant  and 
waterworks,  and  otherwise  to  discharge  the 
service  for  which  he  had  tteen  employed. 
Having  completed  such  examination,  he  re- 
ported to  the  mayor  and  council  of  the  city 
on  the  22d  of  October,  1892.  Five  hundred 
copies  of  this  report  were  ordered  and  di- 
rected to  be  printed  by  the  council.  The  re- 
port comprises  about  40  printed  pages,  and 
treats  exhaustively  of  the  entire  subject,  in- 
cluding the  condition,  character,  extent,  and 
value  of  the  system  of  waterworks  then  own- 
ed and  operated  by  the  appellant  company. 
In  said  report  he  estimates  the  daily  ca- 
pacity of  the  different  springs  and  other 
sources  of  supply.  His  estimate  of  the  dally 
capacity  of  Thomas  Spring  is  placed  at  5,- 
000,000  gallons.  He  states  that  this  estimate 
Is  based  upon  "careful  gauging,  and  in  part 
upon  an  estimate  made  by  Mr.  George  B. 
Sellers,  chief  engineer  of  the  light  and  wa- 
ter company,  and  substantially  verified  by 
me  during  the  low  flow  of  the  present  year." 
Of  Pattt-rson  Springs  the  report  says:  "From 
a  careful  study  I  have  concluded  that  it  will 
be  safe  to  estimate  upon  a  yield  of  5,000,000 
gallons  from  the  Patterson  Springs,"  etc. 
The  deposition  of  Mr.  Hering  was  talicn,  and 
this  report  was  made  a  part  of  bis  deposi- 
tion. In  this  cojinectlon  we  should  say  that 
Thomas  and  Patterson  Springs  were  not  at 
that  time  a  part  of  the  system  as  then  in 
operation,  but  were  available  sources  of  sup- 
ply along  the  line  of  a  projected  extension. 
In  answer  to  a  question  propounded  by  re- 
spondent's counsel,  Mr.  Hering  stated  that 
he  "made  a  personal  examination  of  tbe 
plant  so  far  as  it  was  exposed  to  view  on 
the  surface";  that  he  "did  not  rely  upon  any 
statements  made"  to  him  by  any  officers  or 
agents  of  the  appellant  company  where  he 
"had  means  of  verifying  them,"  but  did  rely 
to  some  extent  on  statements  made  to  him 
by  Hosmer,  Hill,  and  Sellers  (officers  of  the 
appellant  company)  "in  making  up  estimates 
of  actual  disbursements  for  the  cost  of  dif- 
ferent parts  of  the  work,  where  they  were 
under  ground  or  not  accessible."  Being  ask- 
ed whether,  in  making  his  examination,  he 
was  influenced  by  any  representations  of  the 
appellant,  or  caused  thereby  to  exercise  a 
greater  or  less  degree  of  care  than  he  other- 
wise  would  have  done,  he  answered:  "I  was 
not  Influenced  by  any  such  representations 
to  modify  my  conclusions  which  the  observ- 
ed fact  and  the  investigation  of  the  en- 
gineering features  Indicated  to  me.  They  did 
not  cause  me  to  exercise  either  a  greater  or 
a  less  degree  of  care  than  I  would  have  oth- 
erwise given  the  subject."  And  again:  "1 
did  make  such  examinations  as  I  believed 
were  entirely  sufficient  and  safe  for  the  pur- 
pose of  the  advice  I  was  employed  to  give." 
His  attention  being  directed  to  the  shortage 
claimed  In  the  flow  of  these  springs,  he  says: 
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"I  know  of  no  reasons  at  this  time  why  1 
should  changre  my  recommendations  made  in 
my  report.  The  assertion  that  Patterson 
Springs,  after  ganging  by  the  city  officers, 
have  not  yielded  the  amount  stated  in  my  re- 
port, •  *  •  would  not  change  my  general 
recommendation.  •  *  ♦  Having  myself 
actually  observed  approximately  the  quanti- 
ties of  flow  as  stated  In  my  report,  and  be- 
ing aware  that  this  flow  represented  practi- 
cally a  minimum,  owing  to  the  end  of  the 
Just-passed  dry  season,  I  should  now  sup- 
pose that  much  of  the  water  then  apparent 
had  been  lost  by  digging  up  the  ground,  and 
brealilng  the  Impervious  strata,  which  oper- 
ation I  saw  in  part  going  on  at  the  time  of 
my  visit."  And  again  he  says:  "The  char- 
acter of  Thomas  and  Patterson  Springs  re- 
quired for  their  utilization  the  direction  and 
supervision  of  Intelligent  and  experienced 
engineers.  The  water  Issued  at  the  foot  of 
a  bluCF  in  a  formation  consisting  mainly  of 
gravel,  sand,  or  glacial  drift.  This  mate- 
rial being  quite  porous,  and  allowing  water 
to  percolate  through  it,  such  springs  must 
be  handled  with  great  care,  to  prevent  a  loss 
into  the  lower  and  porous  strata." 

We  thlnlc  that  enough  is  here  shown  to 
defeat  a  recovery  by  the  city  upon  the 
ground  of  misrepresentation  in  reference  to 
the  quantity  of  water  flowing  from  these 
springs.  The  proof  shows  that,  instead  of 
the  officers  of  the  city  relying  upon  rep- 
re.«cntations  made  by  the  appellant  as  to  the 
quantity  of  water  flowing  from  these 
springs,  it  employed  an  agent  of  its  own  for 
tlie  purpose  of  determining  that  and  other 
questions  connected  with  the  purchase.  The 
agent  of  their  own  selection  was  competent 
for  that  purpose.  He  was  brought  to  the 
city  of  Tacoma  for  the  express  puriK>se  of 
experting  the  proposition,  and  ascertaining 
the  facts  in  regard  thereto.  Having  ascer- 
tained them,  he  made  his  report  to  the  coun- 
cil. He  shows,  in  his  report  and  in  his 
deposition,  upon  what  his  estimates  were 
based.  This  proof  was  all  a  part  of  plain- 
tiffs case,  and  there  Is  no  reason  suggested 
why  It  should  not  be  considered  binding  up- 
on the  city.  Instead  of  tending  to  prove  the 
case  which  plaintiff  has  stated  In  Its  plead- 
ing, it  absolutely  disproves  it  Among  the 
witnesses  called  by  the  respondent  in  the 
trial  below  were  various  members  of  the 
council  who  took  part  in  the  proceedings 
which  terminated  in  the  passage  of  an  ordi- 
nance on  March  4,  1803,  submitting  the  prop- 
osition of  purchasing  the  plant  In  question, 
at  the  price  of  $1,750,000,  to  the  voters  of 
the  city.  Without  undertaking  to  give  in 
detail  their  testimony  upon  this  question,  we 
are  warranted  In  saying  that  it  shows  that 
they  had  read  and  carefully  considered  the 
report  of  their  engineer,  and,  in  exercising 
their  judgment  and  voting  upon  the  dlfTerent 
propositions  coming  before  the  council  In- 
volving the  purchase  of  the  plant,  they  did 


so  with  full  knowledge  of  what  was  con- 
tained in  this  report  Not  only  the  allega- 
tion that  plaintiff  relied  upon  the  representa- 
tions of  the  defendant  as  to  the  quantity  of 
water  flowing  from  these  springs  Is  dis- 
proved by  plaintifTs  own  evidence,  but  the 
same  evidence  disproves  another  theory  of 
plalntUTs  case,  namely,  that  It  (the  city) 
was  Induced  to  forego  an  examination  as  to 
the  character,  condition,  extent  and  value 
of  the  system  by  reason  of  defendant's  cor- 
rupting and  bribing  the  president  of  the 
city  council,  instead  of  the  record  showing 
that  the  officers  of  the  city  were  employed 
or  induced  to  forego  making  an  examina- 
tion of  the  property  Involved  in  the  purchase 
by  reason  of  defendant's  having  corrupted 
and  bribed  them,  it  shows  that  they  select- 
ed a  competent,  expert  engineer,  who  made 
such  examination  and  full  report,  and  this 
report  was  actually  acted  upon. 

Considering  next  the  second  question  sub- 
mitted, namely,  as  to  the  quantity  of  iron 
pipe  then  laid,  the  record  shows  that  Mr. 
Bering's  report  includes  a  table  of  lengths 
of  pipe  in  the  distributing  system,  amount- 
ing iu  all  to  66.14  miles,  and  it  Is  contended 
that  the  proof  shows  that  only  53^  miles 
of  pipe  were  received.  The  table  so  refer- 
red to  shows  the  following: 

Miles  of  pipe  laid:— 

To  JanuiUT  1.  1891 37.2 

DurinK   the  year  1801 3.3 

To  be  laid  in  1802 23.4 

Total  miles  66.1 

The  proof  further  shows  that  the  table  ac- 
companying this  report  was  furnished  to 
Mr.  Hering  by  the  officers  of  the  company, 
and  it  may  be  conce<.1ed  that  he  placed  re- 
liance upon  it  In  so  far,  at  least,  as  It  pur- 
ported to  contain  a  statement  of  the  pipe 
actually  laid,  inasmuch  as  to  that  extent  it 
could  not  well  be  verified;  and,  as  shown 
by  his  deposition,  he  placed  reliance  upon 
the  estimates  made  by  the  appellant  where 
the  works  were  underground,  and  not  acces- 
sible. But  the  proof  in  this  case  falls  to 
disclose  that  the  statement  contained  in  the 
table  as  to  the  amount  of  pipe  then  actually 
laid  was  false.  What  the  proof  does  show, 
however,  Is  that  Instead  of  the  company 
laying  2o.4  miles  during  the  year  1802,  as  it 
had  estimated  in  the  table  above  referred 
to  that  it  would  do,  it  In  fact  laid  only  about 
121^  miles  up  to  the  time  of  the  delivery  of 
the  plant  to  the  city;  but  this,  we  think, 
was  not  an  actionable  representation.  It 
did  not  relate  to  a  past  transaction,  nor 
was  it  the  statement  of  an  existing  fact  It 
was  a  mere  estimate  of  what  they  would  do 
in  the  future,  and  fraud  cannot  be  predicat- 
ed upon  It  Perkins  v.  Lougee,  6  Neb.  222; 
Gage  V.  Lewis,  68  III.  604:  Gordon  v.  But- 
ler, 105  U.  S.  553;  Sawyer  v.  Prickett,  19 
Wall.  146.  In  this  connection  we  may  say 
that  it  sufficiently  and  satisfactorily  appears, 
and  indeed  is  conceded  by  counsel  for  the 
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respondent,  that  the  water  pipe  Involved  In 
the  controversy  between  these  parties,  re- 
ported in  13  Wash.  116,  42  Pac.  533,  was  the 
pipe  embraced  within  the  estimate  contained 
in  the  table  already  referred  to;  and  hence 
it  appears  that  'the  city  has  actually  re- 
ceived, not  only  all  that  the  appellant  rep- 
resented to  have  been  theretofore  laid,  but 
all  that  it  estimated  it  wonld  thereafter  lay 
daring  the  year  1802.  However,  as  already 
observed,  a  statement  or  representation  of 
the  defendant  as  to  what  it  would  add  to 
its  system  at  some  future  time  would  not  con- 
stitute an  actionable  representation.  Evi- 
dently, the  lower  court  took  this  view  of  It 
when  It  restricted  the  Jury's  consideration 
to  the  quantity  of  pipe  "then  laid,"  and  we 
ought  not  to  extend  this  discussion  to  a 
consideration  of  Issues  which  were  with- 
drawn from  the  Jury.  As  against  the  re- 
.spondent,  at  least,  the  rulings  thereon  con- 
stitute, for  the  purpose  of  this  appeal,  the 
law  of  the  case. 

We  come  next  to  consider  the  third  ques- 
tion submitted,  namely,  as  to  the  quantity 
of  land  at  Station  A.    The  proof  in  this 
connection  shows  that,  in  the  schedule  or 
list  of  the  property  connected  with  this  plant 
which  the  appellant  furnished  to  the  city, 
it  was  represented  that  there  were  8.10  acres 
of  land  as  a  part  of  the  plant,  being  a  site 
for  a  Pumping  Station  A,  whereas  In  fact 
that  land  contained  only  .816  of  an  acre. 
The  exact  description  contained  In  the  sched- 
ule Is  as  follows:    "Site  for  Pumping  Sta- 
tion A:     In  S.  W.  quarter  of  N.  W.  quarter 
of.  Sec.  9,  Tp.  20  N.,  R.  3  E.,  8.16  acres." 
Some  of  the  councllmen  examined  In  behalf 
of  respondent  testifled  that  they  acted  upon 
the   belief    that   the   tract   contained    8.16 
acres,  and  they  estimated  that  the  value  of 
the  land,  supposing  it  to  contain  that  much, 
would  have  been  $39,000.     The  contention 
of  the  appellant  is  that  it  never  Intended  to 
represent  that  It  owned  8.16  acres,  but  that 
the  description  in  the  schedule  was  due  to  a 
clerical  error  in  Inserting  the  decimal  point 
after,  instead  of  before,  the  figure  "8,"  mak- 
ing  It  read   "8.16  acres"   Instead  of  ".816 
acres."    We   are   unable   to   discover   any 
proof  which  tends  in  any  degree  to  show 
any  fraudulent  Intention  on  the  part  of  the 
appellant  in  this  connection.    Not  only  do 
•we  think  the  proof  wholly  fails  to  show  any 
Intention  to  represent  that  it  was  the  owner 
of   8.16  acres  at  the  point  desigtaated  as 
Station  A,  but  we  also  think  that  the  respond- 
ent was  not  misled  by  the  description  ac- 
tually appearing  in  the  schedule.    This  was 
one  of  the  subjects  embraced  within  the  re- 
port   of   Mr.    Herlng.     In   that   report   the 
land  Is  correctly  stated  at  .816  acres.    Not 
only   that,  but  it  further  appears  that  the 
subject  was  actually  discussed  before  the 
council  prior  to  its  acceptance  of  the  deed 
from  appellant  to  the  property  in  question, 
and  certain  concessions  were  asked  and  ob- 
tained from  the  appellant  by  the  respondent 


In  lieu  thereof.  This  of  itself  would,  we 
think,  constitute  a  full  and  complete  de- 
fense to  a  recovery  upon  the  ground  of  short- 
age in  the  amount  of  land  received,  did  the 
evidence  tend  to  show  that  the  city  had 
theretofore  been  misled  by  the  statement  in 
the  schedule;  for,  notwithstanding  that  this 
adjustment  was  reached  after  the  vote  had 
been  taken  by  the  electors  of  the  city,  we 
think  It  related  to  the  matter  of  detail 
within  the  power  of  the  council  to  adjust, 
and  was  not  such  a  substantial  part  of  the 
transaction  as  necessitated  a  resubmission 
to  the  voters.  In  either  view,  there  was  noth- 
ing in  the  evidence  bearing  upon  this  branch 
of  the  case  which  should  have  been  sub- 
mitted to  the  Jury. 

The  question  remaining  to  be  considered  is 
whether  there  was  evidence  sutUcieut  to  au- 
thorize the  finding  by  the  jury  that  the  ap- 
pellant colluded  with  Mr.  Corell,  the  presi- 
dent of  the  council,  or  bribed  or  corrupted 
him.  Mr.  Corell  was  elected  to  the  council 
In  the  spring  of  1892,  and  became  a  member 
of  that  body  on  April  18th  of  that  year.  His 
term  expired  one  year  thereafter.  The  or- 
dinance submitting  the  proposition  of  pur- 
chase to  the  voters  of  the  city  passed  the 
council  first  on  February  28,  1893.  Later  it 
was  recalled,  amended,  and  repassed  on 
March  4,  1893.  The  election  held  in  pursu- 
ance thereof  was  on  April  11,  1893;  but  the 
purchase  was  not  consummated  by  deed  or 
delivery  of  the  property  or  payment  of  the 
consideration  until  some  time  in  July  follow- 
ing. Mr.  Corell  was  elected  to  the  council 
pledged  to  the  proposition  that  the  city, 
should  own  and  control  Its  own  water  and 
light  plant.  As  president  of  the  council,  it 
devolved  upon  him  to  appoint  the  various 
committees  of  that  body,  and,  among  others, 
the  fire  and  water  committee.  But  it  is  not 
pretended  that,  in  appointing  that  commit- 
tee, he  was  influenced  by  improper  motives. 
Indeed,  It  Is  not  pretended  that  he  was 
brought  under  the  Influence  of  the  defendant 
until  about  January,  1893,  subsequent  to 
which  time  there  remained  of  his  official 
term  some  three  months  only.  As  already 
observed,  Mr.  Hedng  bad  long  prior  thereto 
examined  the  property,  and  made  his  report. 
In  December,  •  1892,  the  Are  and  water  com- 
mittee rendered  its  report  to  the  council, 
which  report,  among  other  things,  states: 
"The  committee  has  made  long  and  careful 
Investigations  of  the  subjects  referred  to  It, 
and  heretofore  has  made  reports  as  to  the 
sources  of  water  supply,  etc.;  and  it  has  con- 
ducted all  of  the  preliminary  Investigations 
that  the  committee  was  authorized  to  make, 
and  has  received  from  the  Tacoma  Light  & 
Water  Company  its  ultimate  oflfer  to  sell  to 
the  city  of  Tacoma  Its  entire  electric  light 
plant,  its  entire  water  plant  and  sources  of 
supply  as  per  schedule  hereto  attached, 
which  ultimate  offer  is  the  gross  sum  of  ?1,- 
850,000.  And  whereas,  the  option  is  one  up- 
on which  this  committee  must  decide  on  or 
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before  the  Slst  of  December,  1892  (tbis  being 
the  ultimatum  given  by  the  Tacoma  Light 
and  Water  Company),  asto  whether  or  not  the 
Bald  ultimate  offer  will  t>e  accepted  by  the 
city  of  Tacoma;  and  whereas,  this  commit- 
tee is  not  Justified  in  rejecting  such  ultima- 
tum without  first  submitting  it  to  the  entire 
council;  and  whereas,  your  committee  re- 
gard the  price  named  as  considerably  above 
what  the  committee  would  desire  it  to  be, 
to  wit,  about  $350,000  above  what  the  com- 
mittee tbink  it  should  be,  still,  in  view  of  all 
the  circumstances,  your  committee  consider 
that  it  would  be  for  the  best  Interests  of 
the  city  to  own  its  own  water  and  light 
plants:  Therefore  your  committee  on  fire  and 
water  would  recommend  to  the  city  council 
that  the  ultimate  offer  of  the  Tacoma  Light 
and  Water  Company,  of  $1,850,000,  be  consid- 
ered by  the  city  council,  and,  if  accepted,  be 
submitted  to  the  people  of  city  at  the  earliest 
practicable  moment  for  their  decision."  This 
report  is  signed  by  the  entire  committee 
on  fire  and  water,  consisting  of  five  mem- 
l)ers. 

It  appears  from  the  evidence  that  there  was 
a  subcommittee  of  the  fire  and  water  commit- 
tee (which  subcommittee  was  composed  of 
councllmen  Snyder  and  Steinbach),  to  which 
committee  was  intrusted  the  duty  of  report- 
ing upon  the  value  of  the  different  properties 
embraced  within  the  plant.  This  subcom- 
mittee was  not  appointed  by  Corell.  In  its 
report  this  subcommittee  found  the  total 
value  to  be  $1,523,038.05.  In  his  testimony. 
Councilman  Snyder  says  that  they  took  the 
list  of  the  property  as  furnished  by  the  ap- 
pellant, and  "valued  each  piece  separately  as 
well  as  we  could,  as  we  were  situated  away 
from  the  property.  We  formed  an  opinion 
of  what  we  linew  of  the  land  itself."  He  al- 
so testified:  "Mr.  Stejnbach  had  been  in  the 
real-estate  business,  and  I  thought  I  knew 
something  of  the  value  of  land,  and  I  sup- 
pose that  is  why  we  got  put  onto  this  com- 
mittee." He  further  says,  "We  cooked  the 
report,"— that  is,  made  the  value  of  the  prop- 
erty appear  as  large  as  possible;  but  he  ex- 
plained that  he  was  desirous  of  making  the 
value  so  appear  in  vle'tv  of  the  strong  senti- 
ment prevailing  in  favor  of  the  purchase  of 
the  property,  and  his  belief  that  the  appel- 
lant could 'not  be  induced  to  sell  for  the  ac- 
tual value.  He  expressly  denied,  and  it  is 
not  seriously  contended  by  respondent's 
counsel,  that-  he  was  unduly  influenced  or 
corrupted  or  bribed  in  any  manner  by  the 
appellant;  and  there  Is  not  a  particle  of 
proof  in  the  record  tending  in  any  wise  to 
show  that  he  was  acting  in  collusion  with 
the  appellant  or  any  of  its  ofiicers.  On  Jan- 
uary 10,  1893,  Mayor  Huson  and  Mr.  Corell, 
as  advisory  committee,  made  a  report  to  the 
council,  from  which  we  quote:  "While  the 
price  of  the  light  and  water  company's  plant, 
namely,  $1,850,000,  is  $350,000  above  what 
the  water  committee  lias  appraised  it  at,  we 
as  advisers  of  the  water  committee,  believe 


It  is  the  best  proposition  for  many  reasons, 
several  of  which  are  submitted  herewith." 
The  report  then  goes  on  to  show  the  advan- 
tages of  the  city  purchasing  the  plant  rather 
than  constructing  an  independent  system, 
which,  from  reports  of  pre'^ous  committees, 
would  cost  as  great  or  a  greater  sum  than 
that  required  to  purchase  the  plant  in  ques- 
tion, and  leave  the  city  to  compete  with  a 
rival  plant,  etc.  The  report  further  states 
that  the  offer  of  $1,850,000  is  $330,000  more 
than  they  believe  to  be  its  actual  value. 
Thereafter,  and  prior  to  the  final  passage  of 
the  ordinance  submitting  the  question  to  the 
voters  of  the  city,  various  resolutions  were 
offered  in  the  city  council  to  the  effect  that 
the  council  would  not  submit  any  proposi- 
tion to  the  voters  involving  the  expenditure, 
in  one  resolution  of  a  million  and  a  quarter 
dollars,  in  another  of  a  million  and  a  half, 
and  many  similar  propositions,  npon  all  of 
which  Mr.  Corell  voted,  "No";  and  such  ac- 
tion on  his  part  is  referred  to  as  evidence 
tending  to  show  that  he  was  acting  in  disre- 
gard of  his  duty  to  his  constituents,  and  in 
the  interest  of  the  appellant,  but  the  record 
furnishes  what  we  consider  a  full  and  suffi- 
cient explanation  of  these  votes.  Not  only 
did  Mr.  Corell  oppose  these  various  propo- 
sitions, but  a  large  majority  of  fhe  council 
also  opposed  them,  and  their  reasons  for  so 
doing  are  in  the  record,  and  constitute  a  part 
of  plaintiff's  case.  The  explanation  as  fur- 
nished by  them  is  that  these  resolutions  were 
put  forward  from  time  to  time  by  members 
who  were  opposed  to  the  whole  proposition; 
that  they  were  not  made  in  good  faith,  but 
for  the  purpose  of  delaying  and  defeating 
the  proposition  of  the  city  owning  and  con- 
trolling its  own  plant,  which  proposition  a 
greater  number  of  the  members  of  the  coun- 
cil had  been  elected  to  support;  that  they 
felt  it  was  their  duty  to  their  constituents  to 
submit  the  proposition  to  the  people  during 
their  official  term;  that  they  further  consid- 
ered that  the  so-called  "ultimatum"  of  the 
appellant  company  was  (as  it  professed  to 
be)  a  final  and  ultimate  offer  and  proposi- 
tion; and  that,  in  view  of  the  efforts  which 
had  been  made  from  time  to  time  by  the 
council  to  secure  a  reduction,  it  was  fruitless 
to  submit  these  various  counter  propositions 
involved  in  the  resolutions  opposed  by  them. 
In  the  light  of  all  of  the  correspondence  and 
of  the  entire  record,  we  think  the  explana- 
tion was  full,  complete,  and  satisfactory,  and 
that  their  conduct  In  this  regard  does  not 
Justify  any  inference  that  they  or  any  of 
them  were  prompted  by  other  than  honest 
and  commendable  motives.  Their  acts 
throughout  the  entire  transaction,  in  so  far 
as  the  record  shows,  were  consistent  with 
the  presumption  of  honesty  with  which  the 
law  surrounds  the  action  of  all  men.  Sub- 
sequent to  the  reports  already  referred  to,  a 
special  committee  was  appointed  by  Mr. 
Corell,  as  president  of  the  council,  pursuant 
to  the  resolution  to  that  effect,  for  the  pur- 
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pose  of  further  conferring  with  the  appel- 
lant, with  a  view  to  securing  a  reduction  In 
the  price  asked  for  the  plant  For  this  com- 
mittee, Mr.  Corell  named  certain  members 
of  the  council  who  had  been  most  active  in 
opposing  the  proposition  to  purchase  at  the 
price  offered  by  the  appellant  As  a  result 
of  the  Joint  efforts  of  this  last-named  com- 
mittee and  others,  the  price  asked  by  appel- 
lant was  reduced  from  $1,850,000  to  $1,800,- 
000.  Thereafter  a  further  resolution  passed 
the  council  authorizing  the  appointment  of  a 
committee  of  three  to  go  to  Philadelphia, 
and  confer  with  Mr.  C.  B.  Wright,  the  prin- 
cipal owner  of  the  plant,  with  a  view  to  se- 
curing a  still  lower  figure.  Upon  this  com- 
mittee, Mr.  Corell  appointed  the  mover  of 
the  resolution,  Mr.  Snyder,  also  Mr.  Berry, 
chairman  of  the  Are  and  water  committee; 
and,  upon  motion  of  Mr.  Snyder,  Mr.  Corell, 
as  president  of  the  council,  was  named  as 
one  of  the  committee.  Mr.  Berry  being  im- 
able  to  serve,  Corell,  on  suggestion  of  the 
council,  appointed  Mr.  Stelnbach  in  his  stead. 
The  record  of  the  city  clerk,  which  was  put 
In  evidence  by  the  respondent,  shows  this 
to  be  the  history  of  this  latter  committee,— 
and  it  is  further  supported  by  the  testimony 
of  Mr.  Snyder  and  other  witnesses  for  the 
plaintiff;  and  this  evidence  is  not  overcome 
by  the  testimony  of  other  members  of  the 
council  who  sought  to  make  it  appear  that 
Mr.  Corell  had  appointed  himself,  but  who, 
when  confronted  by  the  record  and  the  testi- 
mony of  the  other  witnesses,  would  not  con- 
tend as  against  the  record,  that  their  mem- 
ory in  that  respect  correctly  served  them. 
In  the  first  place,  we  think  that  plaintiff 
should  not  have  been  permitted  to  contradict 
the  record  in  the  manner  attempted  by  it. 
In  the  next'  place,  we  think  it  was  conclud- 
ed by  the  testimony  of  Snyder  and  others, 
■who  testified  substantially  that  the  record 
■was  correct  These  witnesses  were  neither 
hostile  to  the  plaintiff,  nor  is  their  good  faith 
called  in  question.  There  was  also  proof 
that,  prior  to  the  Introduction  of  the  resolu- 
tion providing  for  the  appointment  of  this 
last-mentioned  committee,  Mr.  Snyder,  the 
mover  of  it  suggested  to  the  president  of  the 
council  that  he  (Snyder)  would  like  to  go  on 
that  committee;  that  Corell  told  him  "that 
he  (Corell)  would  have  the  forming  of  the 
committee,  and  that  he  would  appoint  him 
(Snyder),  and  that  be  also  desired  to  be  one 
of  the  members,  which  was  perfectly  agree- 
able. •  •  •  He  being  on  the  light  and 
■water  committee,  and  being  president  of  the 
council,  I  thought  he  ought  to  go,  and  he  had 
taken  a  great  deal  of  interest  in  the  matter." 
The  circumstances  here  disclosed  do  not  jus- 
tify a  suspicion,  much  less  are  they  "circum- 
stances from  which  the  inference  of  fraud 
is  natural  and  irresistible."  Millar  &  Co.  v. 
Plass,  supra;  Pederson  v.  Railway  Co.,  su- 
pra; Roberts  v.  Bank,  supra.  This  com- 
mittee went  to  Philadelphia,  and,  as  a  re- 


sult of  their  labors,  secured  a  still  further  re- 
duction in  the  purchase  price  of  $50,000;  and 
thereupon  they  recommended  submission  to 
the  people  of  the  proposition  to  purchase  at 
the  price  of  $1,750,000,  and  the  proposition 
was  submitted,  ten  coundlmen  voting  there- 
for and  six  against  it 

The  record  also  shows  that  when  the  or- 
dinance under  which  the  proposition  was 
submitted  to  the  voters  was  before  the  coun- 
cil, the  question  of  securing  an  assistant 
to  the  city  attorney,  with  whom  be  might 
confer  in  the  preparation  of  the  ordinance, 
etc.,  was  discussed  by  the  council,  and  the 
names  of  various  eminent  counsel  suggest- 
ed as  suitable  assistants.  Finally,  the  mat- 
ter culminated  in  appellant's  agreeing  to 
employ  Judge  Parsons  to  render  such  as- 
sistance. The  record  shows  that  at  that 
time,  and  for  some  time  prior,  and  at  all 
times  subsequent,  Mr.  Corell  was  a  member 
of  the  firm  of  Parsons  &  Corell.  Subsequent 
to  the  purchase  of  the  plant  namely,  July, 
1893,  differences  arose  between  the  city  and 
the  appellant  growing  out  of  the  sale,  and 
different  suits  were  instituted,  two  of  which 
came  to  this  court  and  are  reported  in  13 
Wash.  115,  42  Pac.  533,  and  13  Wash.  124, 
42  Pac.  536.  In  that  litigation  the  appellant 
was  represented  by  the  firm  of  Parsons  & 
Corell.  As  already  noticed,  that  litigation 
was  subsequent  to  the  final  consummation 
of  the  purchase  and  sale,  and  was  long  after 
Mr.  Corell  had  retired  from  the  council.  It 
further  appears  that  for  the  services  of  Mr. 
Parsons  and  of  Parsons  &  Corell  in  that  liti- 
gation, and  in  various  other  matters  connect- 
ed with  the  sale,  including  the  assistance 
rendered  the  dty  attorney  already  referred 
to,  the  firm  of  Parsons  &  Ck>rell  was  paid  a 
lump  sum;  and  it  is  urged  that,  inasmuch 
as  Mr.  Corell  was  at  all  times  subsequent 
to  the  time  when  Ordinance  No.  790  was  in- 
troduced into  the  council  (namely,  on  Jan- 
uary 10, 1893)  a  member  of  such  law  firm,  he 
was  in  the  employ  of  the  appellant  and 
thereby  disqualified  from  discharging  his 
full  duty  to  the  respondent  city.  With  this 
contention  we  cannot  agree— First  Because 
It  fully  appears  from  the  record  that  the 
employment  of  Judge  Parsons  In  the  first 
instance  was  with  the  full  knowledge  and 
consent  of  the  entire  council;  that  the  pur- 
pose of  that  employment  was  to  aid  the  city 
attorney  in  the  preparation  of  a  valid  city 
ordinance  under  which  the  proposition  could 
be  legally  submitted  to  the  judgment  of  the 
voters  of  the  city;  and  that  In  this  respect, 
and  also  in  the  litigation  which  followed  im- 
mediately after  the  passage  of  the  ordinance, 
and  prior  to  the  consummation  of  the  pur- 
chase, the  interests  of  the  city  and  of  the 
appellant  were  identical,  namely,  in  having 
the  ordinance  adjudged  and  declared  to  be  a 
legal  and  valid  ordinance.  That  was  the  sole 
question  submitted  for  determination  in  that 
litigation,  and,  the  Interests  of  the  city  and 
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of  the  appellant  being  thus  Identified,  there 
was  no  impropriety  In  the  employment  of 
Judge  Parsons,  or  of  the  firm  of  Parsons  & 
CoreU,  In  the  course  of  that  litigation.  Sec- 
ond. The  record  shows  that  the  council  Icnew  . 
of  the  employment  of  Judge  Parsons,  and 
sanctioned  it;  and  that  each  and  every  mem- 
ber of  the  council  had  full  knowledge  of  the 
further  fact  that  Judge  Parsons  was  the  law 
partner  of  the  presiding  ofilcer  of  the  coun- 
cil. No  objection  was  made  or  urged  upon 
that  score,  and  fraud  cannot  be  predicated 
upon  it 

Upon  this  branch  of  the  case  we  are  con- 
strained to  say  that  we  have  read  and  care- 
fully examined  the  entire  record,  comprising 
nearly  2,000  typewritten  pages  and  numer- 
ous exhibits,  and  from  such  examination  are 
satisfied  that  there  was  no  evidence  intro- 
duced at  the  trial  which  could  have  justified 
the  jury  in  finding  that  Mr.  CoreU  or  any 
other  member  of  the  city  council  had  been 
bribed  or  corrupted  by  tiBe  appellant  or  in- 
duced by  it  to  forego  the  discharge  of  any 
duty  which  he  or  they  owed  to  the  respond- 
ent city;  that  all  of  the  facts  and  circum- 
stances relied  upon  as  constituting  proof  of 
fraud  are  consistent  with  the  presumption  of 
honesty,  and  should  be  construed  according- 
ly, and  under  the  rule  laid  down  in  Pederson 
V.  Railway  Co.,  6  Wash.  207,  33  Pac.  351,  and 
34  Pac.  665,  and  the  numerous  other  cases 
already  cited,  the  motion  for  nonsuit  in  this 
case  should  have  been  granted. 

We  have  felt  less  reluctance  In  reaching 
and  announcing  this  conclusion  in  view  of  a 
further  fact  disclosed  by  the  record.  By  di- 
rection of  the  lower  court,  the  remarks  of 
the  learned  trial  judge  in  ruling  upon  ap- 
pellant's motion  for  a  new  trial  have  become 
a  part  of  the  record  herein.  These  remarlcs 
were  In  part  as  follows:  "Owing  to  the 
fact  that  Mr.  Corell  is  a  member  of  the  bar 
of  this  court,  and  that,  if  the  judge  of  the 
court  were  convinced  that  he  had  been  guilty 
of  corruption  in  connection  with  a  transac- 
tion of  this  liind,  I  thlnlc  it  would  be  the 
duty  of  the  court  to  direct  proceedings  to  be 
instituted  for  his  disbarment,  therefore  I 
thinlc  it  the  duty  of  the  court  to  indicate  a 
different  opinion  upon  the  issue  submitted 
in  regard  to  him  from  that  which  the  jury 
has  found.  And  I  am  willing  to  say  that, 
If  I  regarded  the  verdict  of  the  Jury  as  ad- 
visory merely,  I  should  find  upon  that  issue 
differently  from  what  the  jury  found. 
Whether  that  Is  because  I  have  observed  the 
gentleman,  and  am  personally  acquainted 
with  him,  and  his  professional  character, 
having  been  above  reproach  in  every  regard, 
of  course  I  am  unable  to  say;  yet  I  feel  that 
it  is  my  duty,  having  heard  all  of  the  evi- 
dence, to  say  that  much  in  exoneration  of 
Mr.  Corell,  *  *  *  because  I  have  thought, 
and  I  thinlc  now,  that  the  question  was  one 
of  the  pivotal  questions,  without  which  the 
verdict  could  not  be  sustained;    and,  not- 


withstanding the  feeling  that  that  finding  i< 
probably  wrong,  yet,  in  view  of  what  weight 
I  think  should  be  given  to  the  verdict  of  a 
jury,  I  think  the  verdict  ought  not  to  be  set 
aside.  I  have  almost  as  much  doubt  in  re- 
gard to  the  amount  of  this  verdict  as  I  bare 
upon  the  issue  in  regard  to  Mr.  GorelL  It 
is  a  matter  that.  If  I  regarded  the  verdict  of 
the  jury  as  advisory  merely,  I  should  be  Ui 
the  greatest  doubt  whether  I  would  not  re- 
duce it  almost  one-half,  if  not  altogether. 
But,  for  the  reason  that  it  was  so  difficult 
a  matter  to  ascertain  the  value  of  propertj 
of  this  kind,  I  do  not  think  that  I  am  an; 
better  qualified  to  judge  of  the  value  of  that 
property  than  the  jury.  They  were  twelve 
men,  and  there  is  only  one  of  the  court;  and 
I  am  inclined  not  to  disturb  it  even  on  that 
ground.  It  is  questionable  with  me  wbetb» 
counsel  for  the  city  ought  not  voluntarily  to 
offer  to  remit  a  large  portion  of  that  vardict; 
and  yet  I  do  not  feel  that  I  would  require 
them  to  do  so,  or  make  it  a  condition  upon 
which  alone  they  would  escape  a.  new  triaL" 
We  think  the  learned  trial  judge  labored  un- 
der a  misconception  of  duty  In  overmling  ap- 
pellant's motion  lor  a  new  trial  after  express- 
ing his  dissatisfaction  with  the  verdK-t 
Nothing  can  be  clearer  than  that  it  was  the 
judgment  of  the  judge,  as  a  result  of  his 
consideration  of  the  case,  that  the  verdict 
was  opposed  to  the  evidence  on,  at  least,  one 
of  the  material  Issues,  or,  as  be  correctly 
termed  it,  "one  of  the  pivotal  questions,  with- 
out which  the  verdict  could  not  be  sustain- 
ed." The  statute  which  provides  that  the 
superior  court  shall  award  a  new  trial  when 
the  vwdlct  is  contrary  to  the  evidenee 
"means,  of  course,  whenever,  in  its  judgment, 
such  Is  the  fact;  for  otherwise  the  statute 
would  Ise  of  no  avail."  State  v.  Billings,  81 
Iowa,  100,  46  N.  W.  867:  "To  a  valid  jodg- 
ment  the  law  requires— First,  that  there  slujl 
be  a  verdict  upon  evidence  to  satisfy  tbe 
minds  of  the  jury;  •  •  •  and,  second,  that 
the  judge  who  presides  at  the  trial  shall  be- 
lieve that  the  evidence  is  sufficient  to  Ji^itify 
the  finding.  •  *  *  From  the  record  as 
made,  we  are  led  decidedly  to  the  convlctioo 
that  it  was  the  judgment  of  the  district  court 
*  *  •  that  the  evidence  was  not  snfBcient 
to  sustain  the  verdict.  With  this  fact  ap- 
parent of  record,  is  there  anything  In  tbe  btw 
to  prevent  our  overruling  a  judgment  based 
thereon,  and  in  confiict  with  it?  If  so.  It  te 
the  shadow,  and  not  the  substance,  that  Is  et 
controlling  force;  and  such  a  conclusion  man 
be  sustained  at  a  sacrifice  of  the  v^y  es- 
sence of  judicial  inquiry,— the  truth.  •  •  • 
The  convictions  of  the  mind,  when  propnly 
Imown,  will  override  a  work  of  tbe  band  that 
merely  notes  an  unsupported  condusion.' 
The  judge  who  presided  below  apparently 
thought  that,  if  there  was  any  evidence  tend- 
ing to  support  the  material  issues,  the  verdict 
was  controlling  on  tbe  court,  notwithstand- 
ing It  was  the  deliberate  conviction  of  tbe 
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judge  that  the  evidence  warranted  a  different 
verdict.  Such  Is  not  the  law.  In  this  respect 
the  functions  of  the  trial  judge  differ  from 
those  of  the  appellate  court.  This  difference 
Is  clearly  pointed  out  by  Mr.  Justice  Breww 
in  BaUway  Co.  v.  Kunkel.  17  Kan.  172:  "The 
one  has  the  same  opportunity  as  the  Jvury  for 
forming  a  just  estimate  of  the  creden(;e  to  be 
placed  in  the  various  witnesses;  and,  If  it  ap- 
pears to  him  that  the  jnry  have  found  against 
the  weight  of  the  evidence,  it  is  his  impera- 
tive duty  to  set  the  verdict  aside.  We  do  not 
mean  that  he  is  to  substitute  his  own  Judg- 
ment in  all  cases  for  the  judgment  of  the  jury, 
for  It  is  their  province  to  settle  questions  of 
fact;  and  when  the  evidence  is  nearly  balan- 
ced, or  is  such  that  different  minds  would  nat- 
urally and  fairly  come  to  different  oonduslons 
thereon,  he'has  no  right  to  disturb  the  findings 
of  the  jury,  although  his  own  Judgment  might 
Incline  him  the  other  way.  In  other  words, 
the  finding  of  the  jury  is  to  be  upheld  by 
him  as  against  any  mere  doubts  of  Its  cor- 
rectness. But  when  his  judgment  tells  him 
that  it  is  wrong,  that,  whether  from  mistake 
or  prejudice  or  other  cause,  the  jury  have 
erred,  and  found  against  the  fair  preponder- 
ance of  the  evidence,  then  no  duty  is  more 
imperative  than  that  of  setting  aside  the  ver- 
dict, and  remanding  the  question  to  another 
Jury."  "And  he  should  be  controlled  by  his 
own  Judgment  in  the  case,  and  not  by  that  of 
the  iwry."  Williams  v.  Townsend,  15  Kan. 
564.  "The  jqdge  who  tried  the  cause  should 
not  hesitate  to  set  aside  a  verdict  where 
there  is  a  clear  preponderance  of  evidence 
against  it."  Nevada  v.  Yellow  Jacket  Silver 
MIn.  Co.,  5  Nev.  422.  "Where  the  trial  court 
is  of  the  opinion  that  the  verdict  is  not  sup- 
ported by  the  evidence,  or  is  against  the 
weight  of  evidence,  it  should  never  hesitate  hi 
exercising  the  power,  and  giving  the  ag- 
grieved party  a  new  trial."  Reid  v.  Insur- 
ance Co.,  58  Mo.  421.  "If  the  Judge  is  not 
satisfied  with  the  verdict,  and  is  convinced 
tbat  it  is  clearly  against  the  weight  of  the 
evidence,  it  is  his  duty  to  set  it  aside,  even 
though  there  may  have  been  some  conflict 
in  the  testimony."  Dickey  v.  Davis,  39  Cal. 
5G5.  See,  also,  Crossley  v.  O'Brien,  24  Ind. 
323:  Railway  Co.  v.  Reardon  (Kan.  App.)  40 
Pac.  031;  Raih^>ad  Co.  v.  Ryan,  49  Kan.  1, 
30  Pac.  108;  PhlUpotts  v.  Blasdel,  8  Nev.  61; 
Ix)ckwood  v.  Insurance  Co.,  47  Mo.  51.  The 
verdict  in  this  case  can  be  upheld  only  by 
disregarding  principles  which  have  long  been 
considered  necessary  for  the  protection  of  the 
rights  and  property  of  the  Individual,  and  the 
jvidgment  entered  upon  it  will  be  reversed. 

HOYT,  C.  J.,  and  ANDERS,  J.,  concur. 

DUNBAR,  J.  (dissenting).  It  will  serve  no 
good  purpose  to  discuss  the  testimony  in  this 
case.  I  have  read  It  all  carefully,  and  am 
convinced  tliat  there  was  sutHcient  legal  proof 
of  fratid  to  sustain  the  verdict  I  therefore 
dissent. 


(IS  Wash.  319) 
OGIJ!  V.  JONES. 
(Supreme  Court  of  Washington.    Jan  14,  1897.) 
Amendment  op  Plbauixo— Nonsuit  — Damages. 

1.  In  an  action  against  a  master  for  personal 
injuries,  amending  the  complaint  in  the  course 
of  the  trial  by  showing  plaintiff's  ability  to 
earn  wages  at  the  time  of  the  injury  is  at  the 
discretion  of  the  court. 

2.  Where,  in  an  action  for  personal  injuries, 
the  evidence  does  not  clearly  show  contributory 
negligence,  a  refusal  of  a  nonsuit  is  proper. 

3.  Where  an  employe,  about  35  years  of  age, 
and  in  full  health,  is  permanently  crippled, 
and  his  earning  capacity  measurobly  decreas- 
ed, a  verdict  for  $6,500  is  not  excessive. 

4.  Where  a  master  commits  to  another  the 
duty  of  providing  safe  appliances,  such  person 
becomes  a  vice  principal,  whose  failure  is  that 
of  the  master. 

Appeal  from  superior  court,  Spokane  coun- 
ty; James  Z.  Moore,  Judge. 

Action  by  Charles  R.  Ogle  against  R.  A. 
Jones.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Griffitts  &  Nuzum,  for  appellant.  Graves, 
Wolf  &  Graves,  for  respondent. 

GORDON,  J.  In  July,  1894,  the  appellant 
was  engaged  in  erecting  and  constructing  a 
system  of  waterworks  for  the  city  of  Spo- 
kane. The  respondent  was  working  for  the 
appellant  as  a  shoveler  in  a  pit  which  was 
being  sunk,  the  dirt  being  hauled  by  means 
of  a  cable  from  the  pit  to  the  surface  of  the 
ground  in  a  car  running  up  an  inclined 
track.  Respondent's  duty  was  to  remove 
from  the  track  the  dirt  falling  thereon  while 
the  car  was  being  hauled  out  of  the  pit 
with  its  load.  While  so  engaged,  on  the 
28th  of  July  aforesaid,  the  cable  by  which 
the  loaded  cars  were  hauled  broke,  per- 
mitting the  car  to  fall  back  against  and 
upon  the  respondent,  breaking  his  thigh,  and 
otherwise  severely  Injuring  him.  The  pres- 
ent action  was  brought  by  him  for  the  pur- 
pose of  recovering  damages  for  the  Injury 
so  sustained.  In  his  complaint  he  alleges 
that  the  cable  was  an  old  and  weak  one, 
and  unfit  for  use,  which  fact  was  well 
known  to  the  appellant  and  to  his  foreman. 
In  charge  of  the  work;  that  its  use  for  that 
purpose,  under  the  circumstances,  was  neg- 
ligent and  careless;  and  that  the  respondent 
did  not  know  the  condition  of  the  cable,  or 
of  its  unfitness  for  use,  etc.  In  addition  to 
the  general  denial  of  negligence  upon  his 
part,  the  appellant,  in  his  answer,  alleges 
that  the  injury  sustained  by  respondent  was 
due  to  his  own  negligence  and  want  of 
ordinary  care,  or  to  the  negligence  of  fellow 
servants  of  the  reRpondent.  Tiiere  was  a 
verdict  for  respondent  in  the  sum  of  $6,500. 
Appellant's  motion  for  a  new  trial  was  de- 
nied, and  judgment  entered  upon  the  verdict, 
from  which  judgment  this  appeal  is  taken. 

Upon  the  oral  argument  in  this  court  coun- 
sel for  the  appellant  urged  that  the  trial 
court  erred  in  permitting  the  respondent  to 
amend  his  complaint  in  the  course  of  the 
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trial,  by  showing  the  respondent's  ability  to 
earn  wages  at  the  time  of  receiving  the  in- 
Jury  In  question,  and  thereafter  In  denying 
appellant's  motion  for  a  continuance.  We 
have  been  unable  to  discover  that  the  rul- 
ings of  the  court  in  these  respects  are  com- 
plained of  or  referred  to  in  the  printed 
brief.  Section  15  of  the  act  of  March  8, 
1893,  relating  to  appeals  to  the  supreme 
court  (Laws  1893,  p.  127),  requires  that  the 
brief  "shall  clearly  point  out  each  error  that 
the  appellant  relies  on  for  a  reversal."  In 
addition  to  this,  we  thlnlc  that  the  rulings 
so  complained  of  were  In  regard  to  matters 
within  the  discretion  of  the  trial  court,  and 
it  Is  not  apparent  that  this  discretion  was 
abused. 

The  ruling  of  the  court  In  denying  ap- 
pellant's motion  for  a  nonsuit  Is  assigned  as 
error,  and  we  have  examined  the  record  for 
the  purpose  of  determining  whether  there 
was  any  substantial  evidence  tending  to 
show  negligence  upon  the  part  of  appellant 
Without  entering  upon  a  discussion  or  an- 
alysis of  the  evidence  In  this  opinion,  we 
are  content  to  say  that  it  was  ample;  also, 
that  It  did  not  show  such  contributory  neg- 
ligence or  want  of  ordinary  care  upon  the 
part  of  the  respondent  as  would  have  jus- 
tified the  court  in  withdrawing  the  case 
from  the  consideration  of  the  jury;  and  the 
motion  for  nonsuit  was  properly  overruled. 

It  is  nest  urged  that  the  court  erred  In 
charging  the  Jury  upon  the  law  relative  to 
the  "master's  duty"  and  "negligence  of  fel- 
low servants."  Respondent's  injury  was  due 
to  the  breaking  of  the  cable,  already  refer- 
red to.  Following  the  rule  laid  down  in 
McDonough  v.  Railway  Co.  (Wash.)  46  Pac. 
334,  we  thlnlt  It  was  the  positive  duty  of 
the  appellant  in  this  case  to  provide  rea- 
sonably safe  machinery,  tools,  and  applian- 
ces with  which  to  prosecute  the  work  under- 
taken, and  thereafter  to  keep  them  reason- 
ably safe.  Where  the  performance  of  such 
duty  is  by  a  master  Intrusted  to  another, 
the  latter  becomes  his  vice  principal,  whose 
failure  Is  the  failure  of  the  master.  The  In- 
structions complained  of  did  not  go  beyond 
this,  and  were  correct.  Whether  the  cable 
in  question  was  a  reasonably  safe  one  for 
the  use  being  made  of  It  at  the  time  of  the 
injury  was  a  question  for  the  jury.  If  It 
was  not  reasonably  safe,  .then  appellant 
was  negligent.  We  think  the  law  applicable 
to  the  case  was  correctly  and  comprehen- 
sively stated  to  the  Jury,  and  McDonough  v. 
Railway  Co.,  supra,  is  not  only  applicable, 
but  controlling,  here. 

It  Is  next  contended  that  the  damages 
awarded  are  excessive,  but  with  this  we  can- 
not agree.  The  respondent,  as  shown  by 
the  evidence,  was,  at  the  time  of  the  Injury, 
above  35  years  of  age,  and  In  full  health 
and  vigor.  In  addition  to  the  severe  pain 
and  suffering  which  he  endured  as  a  result 
of  the  Injury,  he  Is  permanently  crippled, 
and  bis  earning  ability  measurably  decreas- 


ed. We  have  discovered  nothing  In  the  rec- 
ord which  Induces  a  belief  that  the  Jury 
were  actuated  by  prejudice  or  passion,  or 
which'  would  warrant  us  in  concluding  that 
the  compensation  which  they  awarded  the 
respondent  is  greater  than  the  character  of 
his  injuries  Justified. 

The  other  errors  assigned  are  of  minw 
Importance,  not  In  any  wise  affecting  the 
merits  of  the  case,  or  Involving  any  substan- 
tial right  of  the  appellant;  and  a  careful 
examination  of  the  record  has  convinced  ns 
that  no  reversible  error  was  committed  by 
the  trial  court,  and  tliat  the  judgment  ^>- 
pealed  from  should  be  afilrmed. 

SCOTT,  O.  J.,  and  DUNBAR,  J.,  concur. 


(lSWaab.33E} 
STATE  V.  HORLACHER. 
(Supreme  Ck>urt  of  Washington.    Jan.  IS,  1897.) 
HlOHWATS — Obstuoction  bt  Lasdowneb — PKoor 

OP  HlOBWAT  —  i)BFKS8ES  —  COXSS.NT  OF  LaKD- 
OWNBK— EsTABLiaHMBNT  BY  Jf  KE8CRIPTIOS — Is- 
STItnCTIOSS. 

1.  On  trial  for  obstructing  a  highway,  it  yns 
not  error  to  refuse  to  compel  the  state  to  elect 
whether  it  would  rely  on  prescription,  user,  ded- 
ication, or  legal  establishment  to  show  the  ex- 
istence of  the  highway. 

2.  On  trial  for  obstructing  a  highway,  a  let- 
ter from  the  county  commissioaers  advising  de- 
fendant and  others  interested  that,  if  thej 
could  agree  upon  a  change  in  the  road,  Oa 
board  would  make  the  proper  orderSj  was  prop- 
erly excluded,  in  the  absence  of 'evidence  that 
defendant  had  complied  with  the  terma  of  the 
letter. 

3.  Testimony  of  the  defendant  that  he  had 
never  formally  consented  to  the  use  of  the 
highway  was  properly  excladed,  where  evidence 
ot  the  state  was  directed  solely  to  acts  and 
declarations  as  showing  consent. 

4.  On  an  issue  as  to  the  existence  of  a  hi{^ 
way,  where  the  testimony  tended  to  show  the 
establishment  by  prescription,  an  instructioB 
based  on  Laws  1889-90,  p.  733,  correcting  in- 
formalities of  record  in  the  establishment  oi 
roads  or  highways,  was  not  prejudicial  error. 

5.  Where  there  was  proof  of  the  establii^ 
meat  of  a  highway  by  prescription,  an  interac- 
tion that  immaterial  alterations  in  the  travel  of 
the  highway  by  the  public  would  not  cbanse 
the  character  of  the  road,  was  not  reversiue 
error. 

Appeal  from  superior  court,  Whitman  cona- 
ty;  E.  H.  Sullivan,  Judge. 

George  Horlacher  was  found  guilty  of  ob- 
structing a  highway,  and  appeals.    Affirmed. 

Trimble  &  Pattlson,  for  appellant  H.  W. 
Canfield,  for  the  State. 

REAYIS,  J.  The  defendant  was  charged 
with  erecting,  continuing,  and  maintaining 
a  public  nuisance  by  constructing  a  fence 
across  a  public  highway  in  Whitman  county. 
The  Information  was  filed  under  subdivisi^ 
4  of  section  2893  of  the  act  relating  to  nni- 
sances,  approved  March  2,  1895,  wbicb  de 
Clares:  "It  Is  a  public  nuisance  to  obstmet 
or  encroach  upon  public  highways,  private 
ways,  streets,  alleys,  commons,  landing  {da- 
ces, and  ways  to  burying  places."    Def  mdaot 
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at  the  trial  was  found  guilty  by  tbe  Jxiry, 
and  Judgment  of  tbe  court  entered  in  ac- 
cMrdance  witb  the  verdict,  and  tbe  judgment 
also  directed  tbe  removal  of  the  obstruction 
by  tbe  sheriff.    Defendant  appeals. 

The  testimony  introduced  by  tbe  state 
showed  the  continued  and  uninterrupted  use 
of  a  public  highway  between  the  city  of  Col- 
fax and  the  town  of  Rosalia,  in  Whitman 
county,  for  more  than  15  years,  across  a 
quarter  section  of  land  Icnown  at  tbe  trial 
as  the  "Horlacber  Tract,"  witb  but  a  single 
material  change  on  the  tract  This  change 
was  made  to  improve  tbe  condition  of  the 
grade  over  a  ridge  or  hill,  and  was  done  by 
tbe  road  overseer.  Afterwards  a  fence  was 
erected  along  the  line  of  tbe  road  as  made 
by  tbe  grade  by  the  owner  of  the  land.  Pub- 
lic moneys  were  expended  for  several  years 
on  this  road  undM-  supervision  of  the  road 
overseer.  No  change  was  ever  made  in  the 
road  at  the  point  defendant  obstructed  It 

The  first  error  assigned  by  appellant  is 
that  the  state  should  have  been  compelled  to 
elect  whether  it  would  rely  on  prescription, 
dedication,  user,  or  legal  estabUsbment  by 
the  county  commissioners  of  tbe  existence  of 
the  highway  obstructed  by  defendant  It 
was  not  necessary  to  mal^e  such  election. 
Tbe  fact  of  tbe  existence  of  a  public  high- 
way may  be  established  by  any  competent 
evidence,  and  there  Is  no  distinction  in  the 
validity  of  either  method  of  the  establish- 
ment of  a  public  highway  in  this  state.  An 
Imperfect  effort  by  tbe  proper  authorities  to 
lay  out  a  highway  may  be  material  and  com- 
petent evidence  to  show  right  in  tbe  public 
by  dedication  or  user. 

It  is  also  urged  by  appellant  that  tbe  trial 
court  erred  In  sustaining  objections  to  the 
Introduction  of  testimony  by  tbe  defendant 
at  tbe  trial.  A  letter  from  the  clerlt  of  tbe 
board  of  county  commissioners  in  answer  to 
a  letter  from  defendant  relating  to  the  road 
was  not  admitted  iji  evidence.  The  letter 
'  was  by  order  of  the  board  of  commissioners, 
and  stated,  among  other  things:  "It  Is 
recommended  that  you  and  Ledbetter,  to- 
gether with  those  Interested  with  you,  agree 
upon  the  change  In  the  route  as  surveyed  by 
Whiteis  ('Horlacber  Change*),  and,  when  you 
do  this,  the  board  wiU  malie  tbe  proper  or- 
ders to  secure  you  a  road.  If  you  can  all 
agree  upon  the  road,  as  you  suggest  In  your 
letter,  I  think  you  would  be  perfectly  safe  In 
putting  your  fences  upon  the  agreed  line." 
No  offer  was  made  by  the  defendant  to  show 
that  he  had  complied  with  tbe  terms  of  the 
letter,  and  on  this  ground  tbe  court  exclud- 
ed it  from  the  consideration  of  the  jury. 
This  ruling  was  correct  The  letter  could 
only,  in  any  event  be  material  to  negative 
the  willful  obstruction  of  the  highway  by 
defendant  and  to  show  bis  good  faith.  The 
board  of  commissioners  did  not  have  the  au- 
thority to  change  the  highway  except  in  the 
manner  directed  by  law. 

Another  error  complained  of  was  that  de- 


fendant was  not  allowed  to  state  whether  he 
had  consented  to  tbe  use  of  tbe  highway. 
The  Inquiry  was  properly  directed  to  the 
acts  and  declarations  of  defendant  relating 
to  the  use  by  the  public  of  tbe  highway,  and 
nowhere  was  tbe  formal  consent  of  defend- 
ant attempted  to  be  shown  by  tbe  state,  but 
the  proof  was  directed  solely  to  acts  and 
declarations. 

The  errors  assigned  to  tbe  court's  Instruc- 
tions to  tbe  jury  are  not  sufficient  to  reverse 
tbe  case.  With  the  exception  of  two,  they 
aU  relate  to  tbe  proof  of  a  highway  by  pre- 
scription, and,  upon  the  testimony  in  the 
cause,  stated  the  law.  Tbe  exceptions  were: 
One,  In  which  the  Jury  were  told  that  im- 
material changes  and  alterations  In  tbe 
travel  of  tbe  highway  by  the  public  would 
not  change  tbe  character  of  tbe  road.  Tbe 
other  instruction  was  that  the  Jury  must  find 
from  seven  to  ten  years'  user.  The  court.  In 
the  last  Instruction,  evidently  bad  In  view 
tbe  curative  statute  of  1889-90  (page  733), 
entitled  "An  act  correcting  informalities  of 
record  In  tbe  establishment  of  the  various 
public  roads  and  highways  In  this  state." 
But,  in  view  of  all  tbe  testimony  in  tbe  case,' 
It  cannot  be  said  that  defendant  was  preju- 
diced by  the  last  instruction,  as  it  was  not 
necessary,  upon  the  testimony  in  the  record, 
for  the  state  to  invoice  the  curative  statute 
to  maintain  the  highway.  Taken  together 
with  the  other  instructions  given,  the  case 
was  fairly  submitted  to  the  jury,  and  the 
proof  of  a  highway  by  prescription  was  clear. 
Upon  the  record  here  tbe  judgment  mu9t  be 
affirmed. 

SCOTT,  0.  X,  and  DUNBAR  and  GOR- 
DON, JJ.,  concur. 

(16  Waib.  32») 
GRIFFITH  V.  SEATTLE  NAT.  BANK 
BLDG.  CO.  et  al. 
(Supreme  Court  of  Washington.  Jan.  19, 1897.) 
AppBAL— Time  op  Takiso— Isdkpendbst  Appeai, 
In  an  action  to  foreclose  a  tmst  deed,  the 
assignee  of  a  mechanic's  lien  on  tbe  pro))erty 
intervened.  A  lien  was  established  in  favor  of 
a  third  creditor,  defendant  in  the  foreclosure 
suit,  and  was  declared  prior  to  the  trust  deed. 
The  intervener  appealed,  notice  tjeine  served 
on  plaintift.  Two  months  later,  plaintiff  appeal- 
ed. Intervener's  appeal  was  subsequently  dis- 
missed. Brld,  that  under  Act  March  8,  1893, 
{  5,  providing  that  any  party  similarly  affected 
by  any  judgment  appealed  from  may  join  in 
the  appeal,  but  cannot  independently  appeal 
after  10  days,  unless  the  former  appeal  is  dis- 
missed, plaintiff's  appeal  mast  be  dismissed  as 
not  taken  In  time. 

Appeal  from  superior  court,  King  county; 
Alfred  Battle,  Judge  pro  tem. 

Action  by  G.  W.  E.  Griffith  against  the  Seat- 
tle National  Bank  Building  Company,  the  Se- 
attle National  Bank,  and  Maurice  Lyons,  inter- 
vener. Prom  a  judgment  in  favor  of  the 
bank,  plaintiff  appeals.    Dismissed. 

Westbrook  S.  Decker,  Struve,  Allen,  Hughes 
&  McMIcken,   T.  J.  O'Donnell,   and  Milton 
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Smith,  for  appellant.  James  B.  Howe,  I.  D. 
McGutcbeoD,  Carr  &  Preston,  and  Pratt  & 
White,  for  resjrondents. 

PER  CURIAM.  In  1890  the  Seattle  Na- 
tional Bank  BuUdhig  Company,  of  Seattle, 
commenced  the  erection  and  construction  of  a 
building  upon  certain  Iota  In  that  city.  In  the 
course  of  Its  construction,  various  parties 
(respondents  herein)  furnished  materials  for 
use  therein,  and  thereafter  filed  liens  upon  the 
lots  and  buildmg  for  the  amounts  remaining 
unpaid  for  the  materials  so  furnished.  Subse- 
quently these  various  parties  so  furnlstilng 
materials  began  their  respective  actions  in  the 
superior  court  of  that  county  to  foreclose  said 
liens.  After  these  lien  claimants  had  begun 
to  furnish  materials,  a  trust  deed  executed  by 
the  building  company  to  the  Western  Farm 
Mortgage  Trust  Company  (of  -which  company 
the  appellant  has  become  the  successor  in 
trust),  securing  250  $1,000  bonds,  was  recorded. 
In  the  various  lien  eases  the  appellant  was 
made  a  party  defendant.  Prior  to  the  trial 
of  said  lien  cases,  appellant,  as  trustee,  com- 
menced an  action— numbered  15,260— to  fore- 
close the  trust  deed,  to  which  action  he  made 
all  of  the  lien  claimants  parties  defendant 
There  were  various  other  defendants,  mention 
of  whom,  however,  is  unnecessary.  Among 
others  claiming  a  lien  upon  the  premises  in 
question  was  the  firm  of  P.  V.  Dwyer  &  Bros., 
plumbers,  of  the  city  of  Seattle,  and  an  ac- 
tion to  foreclose  its  lien  was  pending  at  the 
time  when  appellant  instituted  the  suit  to 
foreclose  said  trust  deed.  In  that  suit  the 
firm  of  Dwyer  &  Bros,  was  made  a  party  de- 
fendant, and  answered;  setting  up  its  claim 
to  a  lien,  and  asserting  Its  priority  and  supe- 
riority to  the  Hen  of  the  trust  deed.  The  Se- 
attle National  Bank,  respondent,  was  plaintiff 
in  an  action  pending  in  said  court  against 
said  firm  of  Dwyer  &  Bros.,  and  in  said  action 
had  garnished  the  building  company.  It  was 
also  a  party  defendant  in  appellant's  action 
to  foreclose  the  trust  deed.  Thereafter  Mau- 
rice Lyons  intervened  in  cause  No.  15,260  (be- 
ing the  foreclosure  suit),  setting  up  the  as- 
signment to  him  of  the  lien  and  claim  of 
Dwyer  &  Bros.,  and  sought  to  have  the  lien  of 
Dwyer  &  Bros,  established  for  his  use  and  in 
his  own  right,  and  foreclosed,  and  established 
by  decree  to  be  prior  and  superior  to  the  trust 
deed.  By  an  order  of  the  lower  court,  these 
various  actions  were  consolidated,  and  on 
March  26,  1896,  a  single  decree  was  entered. 
By  such  decree  the  liens  of  the  various  par- 
ties furnishing  material  were  adjudged  and  de- 
creed to  be  superior  to  that  of  the  trust  deed, 
and  the  respondents  Seattle  National  Bank 
was  decreed  to  have  succeeded  to  the  right  of 
Dwyer  &  Bros,  in  and  to  their  lien,  and  said 
lien  was  established  in  favor  of  said  bank. 
From  this  decree,  Maurice  Lyons  appealed, 
and  on  April  10,  1896,  bis  notice  of  appeal 
was  duly  served  upon  GriflBth,  trustee  (the 
present  appellant).  Thereafter,  upon  appli- 
cation of  said  Lyons,  a  statement  of  facts  was 


settled,  and  the  appeal  filed  in  this  court.  Ch> 
the  24th  of  June,  1896,  while  the  I^ons  appeal 
was  pending,  appellant's  notice  of  appeal  was 
given  and  served,  and  subsequently  thereto  a 
statement  of  facts  was  also  settled  upon  his 
application.  The  cause,  on  the  appeal  of  Ly- 
ons, was  assigned  for  hearing  in  this  court  at 
the  October  session,  and  on  Novemlier  5th  was 
dismissed  because  of  a  failure  of  the  appellant 
therein  to  serve  necessary  parties. 

Respondents   have   moved    to   dismiss   the 
present   appeal   upon   various    grounds,    and, 
among  others,  "because,  more  than  ten  days 
prior  to  any  service  of  notice  of  his  appeal. 
the  respondent  Maurice  Lyons  had  served  upon 
said  appellant  a  notice  of  his  (Lyons')  appeal 
from  the  decree  from  which  this  appeal  is 
being  prosecuted.    Appellant  Griffith,  trustee, 
did  not  join  in  the  Lyons  appeal,  nor  serve 
an  Independent  notice  of  like  appeal   within 
ten  days,  nor  has  he  attempted  to  take  an  in- 
dependent appeal  after  dismissal  of  the  Ly<»i9 
appeal."     Section  5  of  the  act  of  March  8th 
(Laws  1893,  p.   121)   provides:     "All    parties 
whose  Interests  are  similarly  affected  by  any 
Judgment  or  order  appealed  from  may  Join  bi 
the  notice  of  appeal  whether  it  be  given  at 
the  time  when  such  judgment  or  order  is  na- 
dered   or  made,   or  subsequently;    and   any 
such  party  who  has  not  Joined  In  the  notice 
may  at  any  time  within  ten  dasrs  after  the  no- 
tice is  given  or  served,  serve  an  independ«it 
notice  of  like  appeal,  or  Join  in  the  appeal  al- 
ready taken  by  filing  with  the  clerk  of  the  su- 
perior court  a  statement  that  be  Joins  therein 
or  in  some  part  thereof  specifying  In  what 
part.     Any  such  party  who  does  not  so  join 
shall  not  derive  any  benefit  from  the  appeal 
unless  from  the  necessity  or  the  case;    nor 
can  he  independently  appeal  from  any  Judg- 
ment or  order  already  appealed  from,   more 
than  ten  days  after  service  upon  him  of  writ- 
ten notice  of  the  former  appeal,  unless'  such 
former  appeal  be  afterwards  dismissed.  •  •  •- 
The  interests  of  Lyons  and_ Griffith  l)elng  sim- 
ilarly affected  by  the  decree  from  which  they 
have  sfeverally  attempted  to  appeal,  the  time 
in  which  Griffith  was  entitled  under  the  stat- 
ute to  apiJeal  was  limited  to  ten  days  aftn- 
the  date  of  service  upon  him  of  the  Lyons  ap- 
peal.    Upon  service  of  this  appeal  of  Lyons. 
the  statute  authorizes  Griffith  to   proceed  in 
either  of  two  ways,  viz.  Join  in   the   ai^;>eal 
taken  by  Lyons,  or  serve  an  independent  no- 
tice of  like  appeal.    But  the  statute  limited 
his  right  to  take  either  of  these  steps  to  tea 
days.    As  already  noticed,  instead  of  proceed- 
ing within  the  time  limited  by  the  statute,  be 
neglected  for  upwards  of  two  months  to  take 
any  action,  and  at  the  expiration  of  that  time, 
and  while  the  appeal  of  Lyons  was  pendimr 
and  undismissed,  appellant  served   his    notkv 
of  appeal  in  the  present  proceeding.     The  mo- 
tion to  dismiss  must  prevail.     The  statute  in 
question  Is  imperative,  and  leaves  no  rooiu  fts- 
construction.     It  is  Immaterial   ■whether   the 
order  of  consolidation  was  or  was  not  properly 
made.    If  improperly,  it  was  an  error  whk* 
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cotdd  be  reviewed  upon  exception.  But,  be- 
yond this,  tbe  issues  between  Lyons  and  the 
bank  were  raised  In  the  action  brought  by  ap- 
pellant to  foreclose  the  trust  deed,  In  which 
both  of  these  parties  were  made  defendants. 
So  tliat  the  decree  from  which  both  Lyons 
and  the  present  appellant  have  attempted  to 
appeal  separately  was  entered  in  the  same 
case,  and  the  statute  prescribes  the  conditions 
and  fixes  the  time  within  which  independent 
appeals  may  be  prosecuted  therefrom.  The 
'conclusion  which  we  liave  reached  upon  this 
branch  of  the  motion  is  decisive,  and  renders 
it  unnecessary  to  consider  the  other  grounds 
urged.    Dismissed. 


(16  Wasb.  33&) 

BROOKS  V.  JAMES  et  aL 
(Supreme  Court  of  Washington.    Jan.  21, 1897.) 
Bond  for  costs— Quaxjpicatic«s  op  Subbtt— 

DBCREE — SCBMISSION    TO    OPPONENT— 

Note— Prima  Facie  Case. 

1.  Under  2  Hill's  Code,  5  245,  which,  among 
other  qualifications  of  -  bail,  requires  that  they 
shall  be  residents  of  the  state;  nnd  section 
844,  which  requires  a  plaintiff  nonresident  of 
the  county  to  give  security  for  costs,  but  pro- 
vides no  special  qualifications. — u  surety  for 
coBts  need  not  be  a  resident  of  the  county. 

2.  Under  2  Hill's  Code,  §  844,  which  requires 
a  plaintiff  nonresident  of  the  county  to  give 
security  for  costs  in  the  sum  of  ?200,  and  pro- 
vides that  the  court  may  order  a  new  bond  on 
proof  that  the  original  is  insutficient,  the  sure- 
ties need  not  justify  on  the  cost  bond  in  the 
first  instance. 

3.  The  prevailing  party  need  not  present  his 
decree  to  his  opponent's  counsel  before  present- 
ing it  to  the  court  for  signature. 

4.  Possession  of  a  note  duly  indorsed  estntv 
lishes,  prima  facie,  that  the  possessor  is  the 

bolder  and  owner,  and  that  the  note  is  unpaid. 

Appeal  from  superior  court,  Spokane  coun- 
ty, James  Z.  Moore,  Judge. 

Action  by  Mary  A.  Brooks  against  Anna 
James,  W.  A.  Lewis,  Fannie  B.  Lewis,  and 
others.  From  a  decree  in  favor  of  plaintiff, 
defendants  Lewis  appeal.    Affirmed. 

W.  A,  Lewis,  for  appellants.  Mark  F. 
Mendenhall,  MendenhaU  &  Tolman,  Irving 
T.  Cole,  and  Smith  &  Cole,  for  respondent. 

GORDON,  J.  Respondent's  action  was  to 
foreclose  a  mortgage  executed  by  Anna 
James  and  her  husband,  H.  D.  James,  to 
the  Charles  F.  Emery  Real-Estate  Ix>an  Com- 
pany. The  complaint  alleges  that,  subse- 
quent to  the  execution  of  the  mortgage  and 
the  note  secured  thereby,  the  mortgagee,  for 
valuable  consideration.  Indorsed  the  note 
and  assigned  said  mortgage  to  one  A.  E. 
Bachelder,  trustee,  and  that  thereafter  Bach- 
elder,  as  trustee,  in  writing  duly  assigned 
to  the  respondent  all  bis  Interest  In  and  to 
the  note  and  mortgage.  The  appellants  were 
made  parties  defendant,  and  as  to  them  the 
complaint  alleges  that  they  "have  or  claim 
to  have  some  lien  or  Interest  In  said  prem- 
ises, which  lien  or  interest,  if  any,  is  sub- 
sequent and  inferior  to  that  of  this  plain- 
tiff."    The  prayer  was  for  a  money  Judg- 


ment against  the  defendants  James,  and 
that  the  lien  or  interest  of  the  appellants,  U 
any  exist,  should  be  decreed  subsequent  and 
Inferior  to  that  of  the  respondent  Answer- 
ing separately,  the  appellants  denied  all  of 
the  allegations  of  the  complaint,  save  only 
that  they  admitted  that  they  "have  some  In- 
terest In  the  premises  In  said  complaint  men- 
tioned," and  they  In  no  wise  attempted  to 
set  out  the  nature  or  character  of  their  In- 
terest There  was  a  decree  In  accordance 
with  the  prayer  of  the  complaint,  from 
which  this  appeal  was  prosecuted. 

The  first  contention  of  the  appellants  is 
that  the  court  erred  In  denying  their  mo- 
tion to  strike  the  bond  for  security  for  costs, 
which  bad  been  furnished  by  the  respondent 
pursuant  to  appellants'  demand  for  security 
for  cofsts.  That  motion  was  based  upon 
two  grounds:  First,  that  the  bondsmen  re- 
sided out  of  the  county  of  Spokane,  in  which 
county  the  action  was  brought;  second,  that 
the  sureties  did  not  justify  in  any  separate 
property.  The  motion  was  properly  over- 
ruled. As  to  the  first  ground  of  motion, 
there  is  nothing  In  the  statute  (section  844, 
2  Hill's  Code)  which  requires  silretles  on  a 
cost  bond  to  possess  qualifications  that  are 
not  required  by  sureties  generally.  Section 
245,  2  Hill's  Code,  prescriijes  the  qualifica- 
tions of  ball,  and,  In  the  absence  of  any 
special  provision  requiring  additional  or  dif- 
ferent qualifications  from  those  imposed  by 
that  section,  one  who  possesses  the  quali- 
fications therein  prescribed  Is  sufficient  as  a 
surety  or  bondsman  for  all  purposes.  Sec- 
ondly, it  was  not  necessary  that  there  should 
have  been  any  aflidavit  or  attempted  justi- 
fication upon  the  cost  bond  in  the  first  In- 
stance. What  was  attempted  in  that  regard 
was  surplusage  merely.  But,  independent- 
ly of  this,  the  affidavit  of  the  sureties  was 
In  strict  compliance  with  section  245,  supra, 
and  was  sufficient  In  form  and  substance. 

The  second  ground  of  alleged  error  Is  that 
respondent  neglected  to  present  the  final  de- 
cree to  the  appellants,  and  failed  to  give 
them  any  notice  of  the  time  and  place  of 
signing  the  same.  This  constituted  no  error. 
Laws  1893,  p.  112,  g  3. 

Third.  Nor  did  the  court  err  in  permitting 
the  notes  to  be  received  In  evidence  over 
appellants'  objection  that  the  execution  of 
their  assignment  was  not  duly  proven.  The 
note  contained  the  following  Indorsement: 
"Pay  to  the  order  of  Mary  A.  Brooks,  with- 
out recourse.  Charles  F.  Emery  Real-Estate 
Loan  Company,  per  R.  M.  Palmer,  Treas- 
urer." Possession  of  the  note,  coupled  with 
the  Indorsement  in  question,  was  sufficient, 
prima  facie,  to  establish  that  plaintiff  was 
the  owner  and  holder  thereof,  and  that  if 
was  unpaid. 

The  other  questions  raised  In  appellants' 
brief  have  been  duly  examined,  and  are,  we 
think,  wholly  without  merit.  An  examina- 
tion of  the  record  has  satisfied  us  that  no 
BubstanUal  right  of  appellants  was  preju- 
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diced  by  any  rnling  of  the  trial  court,  that 
the  decree  was  rightfully  entered,  and  no 
valid  reason  exists  for  disturbing  It  Af- 
flrmed. 

SCOTT,  C.  J.,  and  DUNBAR  and  REAVJS, 
JJ.,  concur. 

(16  Wash.  3«) 

MORRIS  T.  GRAHAM  et  al.  I 

(Supreme  CJonrt  of  Washington.    Jan.  22,  1897.) 

Public    NtnsANCB  —  Obsthuctino    Navioabui 

Stream— Private  action— Special 

Damage— License  to  Fish. 

1.  A  person  engaged  in  the  business  of  fish- 
ing in  a  navigable  stream  is  specially  dam- 
aged by  the  placing  of  an  obstruction  in  such 
stream  which  interferes  with  the  carrying  on 
of  his  business,  and  may  sue  on  behalf  of  him- 
self and  others  similarly  situated  to  enjoin  sucn 
obstruction. 

2.  A  license  to  fish,  issued  by  the  state  fish 
commissioner,  under  the  provisions  of  Laws 
1893,  p.  15,  cannot  give  the  licensee  the  ex- 
clusive right  to  fish  at  any  designated  place. 
State  V.  Crawford,  44  Pac.  876,  14  Wash.  373, 
followed. 

3.  A  complaint,  in  an  action  to  enjoin  the  ob- 
struction of  a  navigable  stream,  which  alleges 
that  plaintiff  had  been  engaged  in  fishing  there- 
in for  a  year  prior  to  the  action,  sufficiently 
shows  that  plaintiff  was  entitled  to  fish  in 
such  water,  as  against  the  objection  made  at 
the  trial. 

Appeal  from  superior  court,  Skagit  coun- 
ty;   Henry  McBride,  Judge. 

Action  by  Daniel  Morris  against  Fred  Gra- 
ham, Henry  Graham,  and  A.  T.  Graham,  to 
enjoin  the  placing  of  an  obstruction  in  a 
navigable  stream.  Decree  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

A.  M.  Moore,  for  appellants.  M.  P.  Hurd, 
for  respondent 

GORDON,  J.  Respondent  on  behalf  of 
himself  and  others  similarly  situated,  insti- 
tuted this  action  in  the  superior  conrt  of 
Skagit  county  to  enjoin  and  restrain  the 
appellants  from  erecting  a  fish  trap  or  pound 
net  in  the  channel  of  the  North  Fork  of  the 
Skagit  river,  where  the  same  empties  Into 
the  waters  of  Pnget  Sound.  Issue  of  fact 
was  formed,  and  the  cause  proceeded  to  trial 
Upon  findings  and  conclusions  entered,  the 
lower  court  rendered  a  decree  perpetually 
enjoining  and  restraining  the  appellants 
from  making  or  constructing  said  trap.  The 
appeal  is  from  said  decree. 

It  is  urged  In  the  brief  of  appellants'  coun- 
sel that  the  respondent  has  no  sncb  interest 
in  the  subject-matter  of  litigation  as  enables 
him  to  maintain  the  action;  that  the  stream 
in  question  Is  a  navigable  stream,  and  the 
acts  threatened  by  appellants  would  consti- 
tute a  public  nuisance,  if  unlawful  at  all; 
and  that  such  -nuisance  cannot  be  abated 
through  a  private  person,  but  that  the  suit 
should  have  been  Instituted  on  the  relation 
of  the  attorney  general.  It  appears,  from 
the  findings  (which  are  amply  supported  by 
competent  evidence),  that  to  construct  said 


fish  trap  or  pound  net  It  would  be  neceasaiy 
to  drive  Into  the  bed  of  tb^  channel  piles  or 
stakes,  at  Intervals  of  about  10  feet  to  which 
the  appliances  of  the  trap  might  be  attach- 
ed;   that  the  pound  proposed  to  be  erected 
would  be  in  dimensions  about  40  feet  square; 
that  the  channel  in  which  appellants  pro- 
posed to  erect  said  trap  is  the  only  cbannd 
leading  from  said  stream  into  the  waters  of 
Puget   Sound;    that  it  has  for  years  bees 
open  to  the  common  use  of  the  public,  and 
of  the  respondent  and  his  fellow  QshermeB, 
plying  their  vocations  with  drift  nets  or  gill 
nets,  for  the  purpose  of  catching  salmon.   It 
further  appears  that  said  fishermen  liad  kept 
the  channel  and  ground  tn  said  vicinity  dear 
and  free  of  logs  and  sticks,  to  enable  them 
to  carry  on  their  business;    that  the  fishing 
grounds  extend  Into  the  waters  lof  the  soond 
for  a  distance  of  about  three-fourths  of  a 
mile,  and   the  principal  run  of  salmon  Is 
through  the  channel  in  which  appellants  de- 
sire to  construct  their  trap;   that  the  width 
of  the  channel  at  extreme  low-water  maik 
is  only  about  45  feet;  that  the  trap.  If  con- 
structed, would  render  it  impossible  to  drift 
nets  through  the  channel  on  either  side  of 
the  trap;  and  that  the  plalntltr,  and  the  oth- 
er fishermen   In   whose  behalf    the   snit  is 
brought,  would  be  deprived  of  the  common 
right  of  fishing  in  the  waters  In  that  vicini- 
ty.  In  this  connection  it  should  be  stated 
that  there  was  no  demurrer  or  other  motion 
addressed  to  the  complaint  and  we  thinlL 
that  it  Is  sufficient  to  support  the  findings 
and  decree,  as  against  any  objection  made  to 
it  after  Issue  of  fact  was  joined. 

The  objection  that  the  suit  should  have 
been  brought  upon  the  relation  of  the  attor- 
ney general,  and  that  the  respondent  has  no 
such  Interest  as  would  enable  bim  to  main- 
tain the  action,  is  not  well  taken.  He  brings 
It  on  behalf  of  himself  and  others  whose 
rights  are  similarly  atfecfed.  It  is  brought 
in  behalf  of  a  class,  and  the  injury  complain- 
ed of  Is  not  common  to  the  general  public. 
but  peculiarly  affects  the  respondent  ami 
those  In  the  class  to  which  he  belongs.  The 
acts  complained  of  constitute  a  damage  and 
special  injury  to  him,  in  which  the  general 
public  do  not  share.  The  fact  that  otben 
would  suffer  in  the  same  way,  if  they  were 
similarly  engaged,  constitutes  no  bar  to  the 
maintenance  of  the  present  action.  As  H 
aptly  said  by  Mr.  Justice  Beatty,  in  Mill  Co. 
V.  Post,  50  Fed.  429:  "If  what  others  might 
suffer  under  the  same  circumstances  weie 
made  the  rule,  then  in  no  case  conld  It  be 
said  individuals  ever  suffer  special  damages 
from  a  public  nuisance."  In  Tjniatng  t. 
Smith,  4  Wend.  9,  Chancellor  Walworth  says: 
"Every  individual  who  receives  actual  dan- 
age  from  a  nuisance  may  ihaintaln  a  private 
suit  for  bis  own  Injury,  although  there  may 
be  many  others  in  the  same  situation."  See, 
also,  Skinner  v.  Hettrick,  73  N.  C.  5S. 

It  Is  further  objected  that  the  complaint 
does  not  show  that  the  respondent  is  a  citi- 
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sen  of  the  state,  and  entitled  to  fish  in  its 
navigable  waters.  The  complaint  alleges 
that  he  has  been  engaged  in  the  business  of 
fishing  at  the  point  in  question  for  upward 
of  a  year  prior  to  instituting  the  action. 
This,  in  connection  with  the  other  allegation, 
was  sufficient,  as  against  the  objection  so 
unseasonably  made.  To  permit  the  con- 
struction and  operation  of  this  trap  would 
afford  the  appellants  the  sole  right  to  fish  at 
the  point  in  the  navigable  water  already  re- 
ferred to.  The  right  which  they  seek  to  ex- 
ercise for  their  exclusive  benefit  is  a  right 
common  to  all  of  the  citizens  of  the  state,  in 
the  absence  of  express  prohibitory  legisla- 
tion. 

Another  contention  of  apx>ellant8  is  that 
they  are  entitled  to  construct  and  operate 
the  trap  by  virtue  of  a  license  to  fish  granted 
to  them  by  the  state  fish  commissioner,  pur- 
suant to  the  act  of  February  10,  1893  (Laws 
1803,  p.  15).  In  State  v.  Crawford,  14  Wash. 
873,  44  Pac.  876,  we  decided  adversely  to 
this  contention  of  appellants,  holding  that 
the  legislative  act  did  not  contemplate  a  li- 
cense to  fish  at  any  designated  point,  but 
only  what  Is  termed  a  "roving"  license. 

We  have  examined  the  sevwal  objections 
raised  in  the  able  brief  of  appellants'  coun- 
sel, but  are  unable  to  conclude  that  any  er- 
ror was  committed  by  the  lower  court  call- 
ing for  a  reversal  of  the  decree,  and  it  is  af- 
firmed. 

SCOirr,  C.  J.,  and  ANDERS,  DUNBAB, 
and  RBAVIS,  JJ.,  concur. 


(16  Waah.  s») 

CITY  OF  WALLA  WALLA  v.  MOORE  et  al. 

(Supreme  Court  of  Washington.   Jan.  22, 1897.) 

Taxatios— PausoNAL  Property  in  Hands  of 

Trustee. 

The  situs  of  personal  property  in  the  hands 

of  a  trustee  under  a  will,  for  the  purpose  of 

taxation,  is  the  domicile  of  the  trustee. 

Appeal  from  superior  court,  Walla  Walla 
county;  William  H.  Upton,  Judge. 

Action  by  the  city  of  Walla  Walla  against 
Miles  C.  Moore  and  others,  executors  of  the 
will  of  Dorsey  S.  Baker,  deceased,  to  re- 
cover taxes.  Judgment  for  defendants,  and 
plaintiff  api>eals.    Affirmed. 

G.  M.  Rader,  for  appellant  B.  L.  &  J.  L. 
Sharpstein,  for  respondents. 

DUNBAR,  J.  The  appellant,  the  city  of 
Walla  Walla,  brought  this  action  in  the  sti- 
perlor  court  of  Walla  Walla  county  to  col- 
lect frqm  the  defendants  the  sum  of  $2,- 
660.70,  municipal  taxes,  together  with  Inter- 
est on  the  same,  penalty,  etc.  This  case  was 
tried  upon  a  stipulation  of  the  facts,  and  the 
pleadings.  It  appears  from  the  stipulation 
that  one  Dorsey  S.  Baker  died  in  the  city  of 
Walla  WallA  on  the  5th  day  of  July,  1888, 
leaving  a  last  will  and  testament,  which  will 
appointed  the  said  defendants  executors. 
47  P.— 48 


The  defendants  Miles  0.  Moore,  Bdwin  F. 
Baker,  and  Walla  Walla  Willie  Baker,  it  Is 
conceded,  do  not  reside  within  the  city  of 
Walla  Walla,  while  it  is  stipulated  that 
Henry  Clay  Baker,  one  of  the  executors,  does 
reside  within  the  city  of  Walla  Walla.  One- 
fourth  of  the  amount  of  the  taxes  was  ten- 
dered by  Henry  Clay  Baker,  for  himself  and 
his  co-defendants,  to  the  treasurer  of  Walla 
Walla  city;  also,  the  taxes  on  a  small 
amount  of  furniture,  which  it  is  conceded  is 
situated  in  WaUa  Walla  city.  The  trial 
court  found  for  the  defendants,  and  from 
that  Judgment  an  appeal  is  taken  here  by 
the  city,  and  It  is  claimed  that  the  property 
should  respond  to  an  assessment  In  the  city 
where  the  decedent  died.  It  does  not  ap- 
pear, strictly,  from  the  pleadings  or  the  facts 
stipulated,  that  the  decedent.  Baker,  was  a 
resident  of  the  city  of  Walla  Walla.  The 
most  that  does  appear  is  that  he  died  in 
Walla  Walla,  leaving  personal  property  in 
that  city.  The  authorities  are  somewhat  di- 
vided on  the  proposition  as  to  whether  the 
property  of  the  decedent  which  is  represent- 
ed by  the  executor  or  administrator  should 
be  taxed  at  the  residence  of  the  decedent,  or 
at  the  residence  of  the  executor  or  adminis- 
trator. In  Mayor,  etc.,  t.  Alexander,  10 
Lea,  475,— a  case  cited  by  appellant,—  it  was 
decided  that  the  legal  title  in  such  case  is  in 
the  executor,  for  the  purposes  of  administra- 
tion; that  he  holds  the  property  as  trustee, 
and  so,  having  the  title  within  himself,  the 
situs  of  the  property,  for  the  purpose  of  tax- 
ation, is  clearly  the  residence  or  domicile  of 
the  executor.  In  Cameron  v.  City  of  Bur- 
lington, 66  Iowa,  320,  9  N.  W.  239,  it  was 
held  that  where  the  administrator  of  an  es- 
tate, having  personal  property  thereof  in  his 
possession,  resided  in  the  same  county  In 
which  bis  decedent  died,  but  in  a  different 
township,  such  property  was  taxable  in  the 
township  of  his  residence.  The  same  rule 
was  followed  in  State  v.  Jones,  39  N.  J.  Law, 
650;  and  in  State  v.  Collector  of  Hohnd^  Tp., 
Id.  79,  it  was  held  that  the  tax  upon  personal 
property  in  possession  or  under  control  of 
the  executor  should  be  against  the  person 
holding  the  ofiice,  in  his  representative  char- 
acter, and  such  tax  could  be  assessed  only 
in  the  township  where  the  executor  resided, 
for  all  such  property,  wherever  situated. 
And  such,  we  think,  is  the  well-established 
njle  in  cases  where  the  property  is  in  the 
bands  of  an  executor,  although  there  are 
some  cases  holding  to  the  contrary.  But  we 
see  no  good  reason  why  the  decedent's  prop- 
erty should  be  compelled  indefinitely  to  re- 
spond to  taxes  in  a  locality  where  he  hap- 
pened to  reside  when  he  died.  If  he  had 
moved  away  himself,  of  course  the  situs 
would  have  changed,  so  far  as  the  taxation 
of  this  character  of  property  was  concerned; 
and,  the  property  having  passed  into  the 
hands  of  representatives  of  the  decedent, 
there  seems  to  be  no  good  reason  why  their 
domicile  should  not  be  taken  into  considera- 
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tion  in  the  taxation  of  the  property  which 
they  represent  and  control.  But  the  will  in 
this  case,  which  is  a  part  of  the  stipulation, 
convinces  us  that  these  defendants,  while 
they  are  named  as  executors,  are,  by  the  du- 
ties which  are  imposed  upon  them,  really 
made  trustees  of  this  estate,  and  under  all 
the  authorties  the  situs  of  the  property  is 
with  the  trustees.  See  1  Desty,  Tax'n,  p. 
,337;  Mayor,  etc.,  v.  Stirling,  29  Md.  48; 
State  V.  Matthews,  10  Ohio  St  431;  Trustees 
of  Academy  of  Richmond  Co.  v.  City  Coun- 
cil of  Augusta,  90  Ga.  634,  17  S.  E.  61;  State 
V.  Collector  of  Uolmdel  Tp.,  39  N.  J.  Law, 
79.  In  fact,  the  general  current  of  author- 
ity is  in  this  direction. 

The  appellant  cites  Cooley,  Tax'n,  p.  270 
(which  is  page  375  of  the  second  edition,  to 
which  we  have  access),  to  sustain  the  con- 
tention that  all  the  personal  property  belong- 
ing to  the  decedent's  estate  has  its  situs 
at  the  place  of  residence  of  the  decedent, 
but  we  do  not  think  the  text  sustains  the  con- 
tention. It  sustains  exactly  the  reverse. 
Mr.  Cooley  says:  "In  general,  personal  es- 
tate in  the  hands  of  a  trustee  is  to  be  as- 
sessed to  him  at  the  place  of  his  domicile 
[citing  some  of  the  cases  to  which  we  have 
above  referred,  and  many  others].  If  the 
fund  is  in  charge  of  a  court,  it  is  taxable  in 
the  Jurisdiction  having  control  of  it."  But 
it  will  be  noticed  that  in  this  case  the  estate 
is  not  in  charge  of  the  court,  and  no  court  is 
exercising,  or  can  exercise,  any  Jurisdiction 
over  it,  under  the  provisions  of  the  will  it- 
self, which  especially  provides  that  the  es- 
tate shall  be  conducted  by  the  executors, 
and  that  they  shall  be  relieved  from  super- 
vision and  control  of  all  courts,  answering 
only  to  the  tribunal  of  their  own  consciences 
for  fidelity  in  their  special  office;  providing, 
among  other  things,  that  they  should  not  be 
required'  to  give  bonds.  This  direction  was 
made  under  the  provisions  of  section  1443  of 
the  Code  of  1881,  and,  under  the  directions 
of  this  win  and  of  said  section,  all  the  su- 
pervision that  the  court  had  was  to  admit 
to  probate  such  will;  and  after  the  will  was 
proven  the  estate  passed  untrammeled,  un- 
der the  conditions  of  the  will,  intp  the  hands 
of  the  executors  or  trustees.  The  Judgment 
will  be  affirmed. 

SCOTT,  C.  J.,  and  GORDON  and  REA- 
VIS,  JJ.,  concur. 


(16  Wash.  347)   • 

STATE  ex  rel.  J.  F.  HART  LUMBER  CO.  v. 
SUPERIOR  COURT  OP  SNOHO- 
MISH COUNTT. 
(Supreme  Court  of  Washington.     Jan.  23, 
1897.) 
Prohibition— Violation  op  Writ. 
An  alternative  writ  of  prohibition,  restrain- 
ing a  court  and  judge  from  trying  a  certain 
case  before  an  alleged  illegal  jury,  is  not  vio- 
lated by   trying  it  before  another  and   legal 
jury. 


Application  by  the  state  of  Washington,  ob 
the  relation  of  the  J.  F.  Hart  Lumber  Com- 
pany, for  a  writ  of  prohibition  restraining  the 
superior  court  of  Snohomish  county  and  Jolis 
0.  Kenney,  Judge  thereof,  from  bringing  a 
certain  action  in  which  relator  is  plaintiff  to 
trial  before  an  alleged  illegal  Jury.  Writ  de- 
nied. 

W.  H.  Pritchard,  StUes  &  Stevens,  Colemaa 
&  Hart,  and  O.  W.  Seymour,  for  relator. 
Crowley,  Sullivan  &  Grosseup,  for  respondent. 

SCOTT,  C.  J.  In  this  matter,  upon  the  ex 
parte  application  of  the  relator,  alleging  facts 
from  which  it  appeared  that  the  lov?er  conn 
was  about  to  exceed  its  Jurisdiction  la  bring- 
ing a  certain  action  of  the  J.  F.  Hart  Lumber 
Company  against  Wyatt  J.  Rucker  to  trial  be- 
fore a  Jury  of  persons  who  were  disqualified 
to  act,  in  consequence  of  having  served  as  Ju- 
rors at  another  term  of  court  within  one  year 
preceding  said. time,  and  as  there  seemed  to 
be  no  other  adequate  remedy,  and  being  will- 
ing that  the  matter  should  be  brought  before 
us  for  determination,  an  alternative  writ  ot 
prohibition  was  dh:ected  to  issue,  returnable 
on  the  15th  day  of  January,  1897.  Service 
was  had  and  a  return  made  by  the  respondait, 
from  which  it  appears  that  said  objectionable 
Jury  was  discharged,  and  a  new  Jury  called, 
and  the  cause  tried  before  the  return  day  of 
the  writ.  The  relator  moved  to  strike  this 
return,  on  the  ground  that  the  respondent  hid 
proceeded  In  violation  of  the  alternative  writ 
in  trying  said  cause  at  all  before  the  matta 
complained  of  was  finally  heard  in  this  court. 
There  is  a  contention  as  to  what  relief  the 
plaintiff  is  entitled  to  now,  under  sncb  circum- 
stances. It  being  contended,  upon  one  siie, 
that  the  court  should  order  such  trial  set 
aside,  and  place  the  parties  in  statu  quo,  and, 
on  the  other,  that,  the  trial  having  taken  plaf-e, 
no  relief  can  be  given  in  this  proceeding. 

But  the  first  point  to  determine  la.  was 
there  a  violation  of  the  writ?  It  is  clear  that 
the  only  matter  sought  to  be  prohibited  was 
the  ttying  of  the  cause  before  the  said  lUesal 
Jury.  It  is  true  some  complaint  vras  made, 
in  the  application  of  the  relator,  that  the  conn 
had  set  the  canse  for  trial  in  violation  of  (xt 
of  the  rules  of  said  court.  But  it  goes  with- 
out saying  that  this  court  would  not  interfere 
by  the  extraordinary  remedy  of  prohibidoii 
in  a  mere  question  of  practice  concerning  a 
rule  of  the  lower  court,  nor  did  the  altena- 
tive  writ  purport  to  do  so.  The  action  of 
the  respondent  in  discharging  the  Jnry  cam- 
plained  of  must  be  regarded  as  a  confesston. 
in  80  far  as  this  proceeding  is  concerned,  that 
said  Jury  was  an  Illegal  one,  and  that  the 
trial  of  the  cause  before  said  Jury  was  iHt>v- 
erly  restrained.  The  only  purpose  of  sncb 
an  alternative  writ  is  to  cause  the  court  or 
Judge  to  forego  or  abandon  the  contemplated 
action  or  proceeding  complained,  of,  or  oth- 
erwise to  show  cause  why  the  same  sbooU 
be    permitted.    Consequently,     two     cuurses 


Digitized  by 


Google 


Wash.) 


STATE  V.  CONSIDINE. 


755 


were  open  to  the  respondent,— one,  to  refrain 
from  the  aUegel  illegal  action;  the  other,  to 
contest  the  question  of  its  illegality;  and  the 
former  was  chosen. 

However,  it  Is  contended  by  the  relator  that 
this  writ  in  terms  absolutely  prohibited  the 
court  from  trying  the  cause  at  all  until  the 
return  day.  But  we  do  not  so  regard  it.  If 
it  did  so  absolutely  prohibit  the  court  from 
trying  the  cause  over  which  it  had  Jurisdiction, 
it  was  improper  in  form,  and  not  appropriate 
to  the  relief  to  which  the  relator  was  entitled, 
and  would  be  quashed,  and  the  proceeding  set 
aside,  upop  a  proper  application,  although  this 
court  would  not  permit  the  lower  court  to 
proceed  In  violation  of  Its  terms  while  it  re- 
mained In  force,  as  the  remedy  would  be  to 
apply  here  for  a  modification.  But  the  fair 
construction  of  the  writ,  especially  considering 
the  ground  upon  which  It  was  based,  recited 
therein,  Is  that  it  was  only  Intended  to,  and 
only  did,  restrain  the  court  from  proceeding  to 
try  said  cause  before  the  alleged  illegal  Jury 
aforesaid  until  a  hearing  could  be  had  and  the 
matter  determined.  The  lower  court  saw  fit 
to  comply  with  the  alternative  writ  by  dis- 
charging snclv  Jury  and  calling  another.  For 
that  reason  the  final  writ  should  not  Issue, 
but,  the  error  being  confessed,  the  relator  will 
recover  its  costs  against  the  defendant  In  the 
principal  action,  be  being  the  interested  party. 

REAVIS,  aORIX)N,  and  DUNBAR,  JJ., 
concur. 


0-6  Wash.  353) 

LEAVITT  et  al.  v,  CHAMBERS.  - 

(Sopreme  Court  of  Washington.     Jan.  20, 

1897.) 

Statutes— Repbai—Gra ST  op  CsBTroRABi. 

2  Hill's  Code,  p.  610  et  seg.,  c.  14  {relating 

to  certiorari)  §  16^,  anthoriziD^  the  clerk  to 

issue  the  writ  without  appIicHtion  to  the   su- 


perior court  or  judge,  was  repealed  by  Act 
March  13,  1895  (Sess.  Laws  18§5,  p.  114)  §  5, 
providing  that  the  application  must  be  made  on 
affldavit  of  the  party  interested,  "uud  the  court 
may  require  a  notice  of  the  application  to  be 
given  to  the  adverse  party,"  etc. 

Appeal  from  superior  court,  Chehalis  coun- 
ty;  Mason  Irwin,  Judge. 

Action  in  attachment,  by  Charles  Leavitt 
and  another  against  Terry  Chambers,  com- 
menced In  justice's  court,  and  taken  by  cer- 
tiorari by  defendant  to  the  superior  court 
E^om  a  judgment  denying  a  motion  to  quash 
the  writ  of  certiorari,  plaintiffs  appeal.  Re- 
versed. 

Griffiths  &  Hutcheson,  for  appellants. 

GORDON,  J.  This  appeal  is  from  a  judg- 
ment of  the  superior  court  for  Chehalis  coun- 
ty, which  reversed  and  set  aside  a  judgment 
In  favor  of  the  appellants  Leavitt  and  Ma- 
loney  rendered  by  a  justice  of  the  peace. 
Ihe  respondent  herein  instituted  the  pro- 
ceedings in  the  superior  court  under  the 
provisions  of  page  610  et  seq.,  c.  14,  2  Hill's 


Code,  relating  to  certiorari.  The  writ  was 
Issued  by  the  clerk  conformably  to  section 
1623,  Id.  Upon  the  return  of  the  writ  In 
the  lower  court  the  appellants  herein  moved 
to  quash  the  writ,  upon  the  ground,  among 
others,  that  It  was  issued  by  the  clerk  with- 
out any  order  or  authority  from  the  court  or 
the  judge  thereof.  The  motion  to  quash 
was  denied,  and  exception  duly  taken. 

The  real  question  for  decision  is,  does  the 
act  approved  March  13,  1895,  relating  to 
special  proceedings  of .  a  civil  nature  (Sess. 
Laws  1895,  p.  114),  repeal  section  1623  of 
the  Code,  which  is  as  follows:  "Upon  com- 
plying with  the  provisions  of  the  preceding 
section,  the  party  applying  shall  be  entitled 
to  such  writ,  which  shall  be  issued  by  the 
clerk  as  of  course,  and  no  application  to  the 
superior  court,  or  the  Judge  thereof,  shall 
be  necessary  In  the  premises."  We  think 
the  question  must  be  answered  in  the  affirm- 
ative. Section  6,  art.  4,  of  the  constitution 
of  this  state,  relating  to  the  jurisdiction  of 
the  superior  court,  provides,  "Said  courts 
and  their  Judges  shall  have  power  to  Issue 
writs  of  *  *  ♦  certiorari,  •  •  ♦"  etc., 
which  evidently  contemplates  that  the  appli- 
cation for  the  writ  shall  be  made  to  the 
court,  or  the  judge  thereof,  and  the  act  of 
1805,  supra,  is  in  harmony  therewith.  Sec- 
tion 5  of  that  act  Is  as  follows:  "The  ap- 
plication must  be  made  on  affidavit  by.  the 
party  beneficially  interested,  and  the  court 
may  require  a  notice  of  the  application  to 
be  given  to  the  adverse  party,  or  may  grant 
an  order  to  show  cause  why  It  should  not  be 
allowed,  or  may  grant  the  writ  without  no- 
tice." In  other  words,  the  act  of  18t^  pro- 
vides for  a  different  mode  of  procedure  than 
that  contemplated  by  section  1623,  above  set 
out  The  later  act  should  prevail.  It  fur- 
nishes in  itself  a  full,  complete  mode  of 
procedure  In  certiorari  proceedings,  from 
which  It  follows  that  the  prior  proceedings 
In  relation  thereto  are  abrogated,  even  with- 
out words  of  express  repeal.  We  think  that 
the  court  erred  in  denying  the  motion  to 
quash  the  writ.     Reversed. 

SCOTT,  C.  J.,  and  DUNBAR,  REAVIS,  and 
ANDERS,  JJ.,  concur. 


(16  Wash.  358) 
STATE   V.   CONSIDINE. 
(Supreme  Court  of  Washington.     Jan.  26, 
1897.) 

Superior  and  Municipal  C!ourts — Jurisdiction 
— Indictment- CossTiTUTioNAi.  Law. 

1.  The  superior  court  has  concurrent  juris- 
diction with  a  municipal  court  over  misde- 
meanors; Const  art.  4,  §  6,  providing  that 
the  superior  court  shall  have  original  jurisdic- 
tion in  all  cases  of  misdemeauor  not  otherwise 
provided  by  law,  and  in  all  cases  in  whicli 
jurisdiction  shall  not  have  been  vested  exclu- 
sively in  some  Other  court  and  Act  Feb.  28, 
1^1,  creating  mnnicipal  courts,  declaring,  by 
section  2,  subd.  3,  that,  where  the  jurisdiction 
hereby  conferred  may  be  exercised   by  other 


Digitized  by 


Google 


756 


47  PACIFIC  REPORTER. 


(Wash. 


courts  under  the  constitution  and  laws,  it  shall 
be  deemed  concurrent  with  such  other  courts. 

2.  An  information  for  violation  of  the  law 
against  employing  females  in  a  saloon  need  not 
give  the  name  of  the  female  employed. 

3.  A  statute  making  it  an  offense  to  em- 
ploy females  in  a  saloon  is  within  the  police 
power,  and  does  not  contravene  the  constitu- 
tional inhibition  against  abridgment  of  Ubert; 
to  contract. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Norman  Buck,  Judge. 

John  W.  Consldlne  was  convicted  of  employ- 
ing a  female  In  a  saloon,  and  appeals.  Af- 
firmed. 

John  Wll^,  Jonea,  Voorhees  &  Stevens,  and 
R.  W.  Nazum,  for  appellant.  J.  W.  Felgban, 
for  the  State. 


RE  AVIS,  3.  The  defendant  was  convicted 
In  the  superior  court  of  Spokane  county  of 
"employing,  and  participating  In  employing, 
a  female  person  in  his  saloon,  beer  hall,  bar 
room,  theater,  and  place  of  amusement,  where 
Intoxicating  liquors  were  sold  as  a  beverage." 
The  information  charging  the  crime  is  foimded 
upon  the  act  of  March  19,  1895,  containing 
one  section  which  reads  as  follows:  "No  fe- 
male person  shall  be  employed  in  any  capacity 
in  any  saloon,  beer  hall,  bar  room,  theatre,  or 
place  of  amusement,  where  intoxicating  liq- 
uors are  sold  as  a  beverage,  and  any  person 
or  corporation  convicted  of  so  employing,  or  of 
participating  in  so  employing,  any  such  female 
person  shall  be  fined  not  less  than  five  hun- 
dred dollars;  and. any  person  so  convicted 
may  be  imprisoned  in  the  county  jail  for  a 
period  of  not  less  than  six  months."  The  de- 
fendant appeals,  and  raises  a  number  of  ques- 
tions for  decision  here.  The  first  one  for  our 
consideration  Is  the  jurisdiction  of  the  supe- 
rior court  to  hear  the  cause.  Section  6,  art.  4, 
of  the  constitution  vests  jurisdiction  in  the 
superior  court,  in  the  following  language: 
"The  superior  court  shall  have  original  Juris- 
diction *  *  *  In  all  criminal  cases  amount- 
ing to  a  felony  and  In  all  cases  of  misdemeanor 
not  otherwise  provided  by  law."  And  in 
another  clause  of  the  same  section:  "The 
superior  court  shall  also  have  original  jurisdic- 
tion In  all  cases  and  of  all  proceedings  In 
which  jurisdiction  shall  not  have  been  by  law 
vested  exclusively  in  some  other  court"  Feb- 
ruary 28,  1891,  a  law  was  enacted  creating 
municipal  courts  in  citleB  of  the  first  class. 
Subdivision  3  of  section  2  of  the  law  declares: 
"Wherever  the  jurisdiction  hereby  conferred 
may  be  exercised  by  other  courts  under  the 
constitution  and  laws  of  this  state,  the  juris- 
diction hereby  conferred  shall  be  deemed  to  be 
concurrent  with  such  other  courts."  The  con- 
tention of  defendant  is  that  the  law  enacted 
by  the  legislature  divested  the  superior  court 
of  jurisdiction  of  misdemeanors  in  the  city 
of  Spokane,  and  thereafter  vested  It  exclusive- 
ly in  the  city  municipal  court.  This  conten- 
tion cannot  be  maintained.  We  think  the  rule 
is  that  a  grant  of  jurisdiction  over  a  certain 
subject-matter  to  one  court  does  not  itself 


imply  that  such  grant  of  jurisdiction  is  to  be 
exclusive.  The  langiiage  of  the  constitntloD 
and  the  law  enacted  by  the  legislature  creating 
the  city  municipal  court  Is  plain,  and  the  ju- 
risdiction of  that  court  and  the  superior  court 
over  misdemeanors  is  concurrent. 

The  defendant  maintains  that  the  Informa- 
tion does  not  state  a  crime.  A  demurrer  was 
interposed  by  defendant,  but  does  not  point 
out  si)ecifically  the  objection  now  made,— that 
the  information  is  fatally  defective  because  It 
does  not  state  the  name  of  the  female  employed 
by  the  defenoant  We  have  held  an  Infor- 
mation against  selling  liquor  without  a  licence 
good  which  omitted  the  name  of  the  person 
to  whom  the  sale  was  made,  but  which  stated 
that  the  name  was  unknown  to  the  prosecot- 
ing  attorney.  State  v.  Bodeckar,  11  Wash. 
417,  39  Pac.  645.  The  gravamen  of  this 
crime  is  employing  a  female  person  by  the  de- 
fendant hi  the  place  prohibited  by  tbe  statute. 
There  would  seem  to  be  no  good  reason  aiy- 
parent  why  the  name  or  names  of  the  female 
persona  employed  should  be  specified. 

We  do  not  think  there  was  error  In  the  re- 
fusal of  the  instructions  requested  by  de- 
fendant as  the  jury  were  suttstantially  and 
fairly  Instructed  on  the  testimony  submitted 
In  the  case.  Nor  were  the  remarks  of  the 
court  to  the  jury,  appearing  on  the  record 
here,  sufficient  to  warrant  a  reversal  of  the 
case. 

The  principal  contention  of  the  def^idant  is 
that  the  statute  under  which  he  was  convicted 
is  unconstitutlonaL  These  objections  are 
made  to  the  statute:  That  It  violates:  "Hist. 
Section  3  of  article  1  of  the  constitution  of  the 
state-of  Washington,  which  is  as  foUows:  'No 
person  shall  be  deprived  of  Ufe,  liberty  or 
property  without  due  process  of  law."  Secoorl. 
Section  12  of  article  1  of  the  constitution  at 
the  state  of  Wasliington,  which  is  as  foUows: 
'No  law  shall  be  passed  granting  to  any  citian 
or  class  of  citizens  or  corporation,  other  than 
municipal,  privileges  or  Immunities  which  o^wn 
the  same  terms  shall  not  equally  belong  to  aO 
citizens  or  corporations.'  Third.  The  four- 
teenth  amendment  to  the  constitution  of  the 
United  States,  which  Is  as  follows:  "All  pa- 
sons  born  In  the  United  States,  and  snbjeet  to 
the  jurisdiction  thereof,  are  citizens  of  tte 
United  States,  and  of  the  state  wherein  tl^ 
reside.  No  state  shall  make  or  enforce  aay 
law  which  shall  abridge  the  privileges  or  ia- 
munities  of  citizens  of  the  United  States.  Nor 
shall  any  state  deprive  any  i)erson  of  life,  lib- 
erty or  property  without  due  process  of  law. 
nor  deny  to  any  person  within  Its  jorisdictloB 
the  equal  protection  of  the  law.' "  CMleBd- 
ant  contends  that  a  female  Is  a  cltlzoi.  aod 
that  her  liberty  to  contract  is  abridged  by  tbe 
statute,  and  argues  that,  before  the  law,  ber 
right  to  a  choice  of  vocations  cannot  be  6i- 
nled  on  account  of  sex.  But  that  liberty  t» 
contract  was  always  limited  to  Uwftd  ess- 
tracts  is  elementary  law,  and  the  courts  havr 
followed  it  from  time  immemorial,  and 
tracts  against  public  policy  or  good 
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cannot  be  enforced,  and  It  was  always  compe- 
tent for  tbe  legislative  power  to  prohibit  acts 
under  them  by  attaching  a  penalty.  When 
the  lawmaking  power— the  legislature— has 
spoken,  and  prohibited  a  contract,  that  ends 
the  right  to  enter  into  such  contract,  if  the 
authority  is  vested  in  the  legislature  to  enact 
the  prohibition.  Tbe  statute  In  question  is 
evidently  intended  by  the  legislature  for  the 
maintenance  of  good  morals,  and  In  preventing 
.  a  nuisance.  The  legislature  Is  the  supreme 
authority,  within  constitutional  limitations,  to 
determine  what  is  and  what  is  not  an  immoral 
business  or  a  nuisance;  and,  when  it  has  so 
determined,  its  enactment  Is  valid,  unless. the 
legislative  act  Is  clearly  partial,  arbitrary,  and 
oppressive.  The  iwrohlbitlon  of  employment 
of  a  female  person  in  the  statute  mider  which 
defendant  was  convicted  uniformly  applies  to 
all  persons  employing,  and  who  are  engaged  In 
a  like  business  with  defendant,  and  extends 
to  all  female  persons  employed.  After  the 
enactment  of  tbe  law  of  March  19,  1895,  it 
became  a  part  of  the  "law  of  the  land,"  and 
the  defendant  was  properly  convicted  of  its 
violation.     The  Judgment  is  affirmed. 

ANDERS  and  DUKBAR,  JJ.,  concur. 


(16  Waeh.  350) 

STATE  ex  rel.  WOLF  v.  MOORE,  Judge. 
(Supreme  Court  of  Washington.    Jan.  26, 
1897.) 
Wkit  or  Prohibitiox— Effect. 
A  writ  of  prohibition  against  the  enter- 
tainment of  a  suit  to  review  a  (Jecree  in  fore- 
closure, so  as  to  exclude  certain  land  therefrom, 
does  not  prevent  entertainment  of  a  suit  by  one 
not  a  party,  or  in  privity  with  a  party,  to  such 
proceeding,   or  to  the  action  to   foreclose,   to 
subject   such    land    to   his   judgment,    on    the 
ground  that  it  had  been  released  from  the  lien 
of  the  mortgage  before  foreciosnre. 

Application  by  Charles  H.  Wolf  for  writ 
of  mandate  to  James  Z.  Moore,  Judge  of  the 
superior  court  of  Spokane  county.  Writ 
granted. 

Graves,  Wolf  &  Graves,  for  relator.  W. 
S.  Dawson,  Forster  &  Wakefield  and  Wins- 
ton &  Winston,  for  respondent. 

SCOTT,  O.  J.  This  Is  an  application  for  a 
writ  of  mandate  to  compel  the  respondent  to 
proceed  with  the  trial  of  a  cause  In  the  su- 
perior court  of  Spokane  county.  In  which 
the  relator  Is  plaiatifT,  and  Laura  Wolferman 
.  et  al.  are  defendantB.  An  alternative  writ 
was  directed  to  issue,  and  the  matter  is  now 
before  us  upon  the  return  of  the  respondent 
thereto.  Upon  the  showing  made  by  the  re- 
lator, it  appears  that  he  is  tbe  owner  of  a 
Judgment  which  he  claims  Is  a  Hen  upon 
certain  lands  owned  by  or  In  which  the  de- 
fendants have  an  interest;  that,  at  the  time 
said  Judgment  lien  attached,  said  lands  were 
subject  to  a  mortgage,  which  also  included 
other  lands;  but  that  the  particular  lands  in 
controversy  were  afterwards  released  from 


tbe  lien  of  said  mortgage,  wherry  It  la 
claimed  that  the  Judgment  lien  of  the  re- 
lator became  a  prior  Uen  oa  said  lands. 
Thereafter  the  mortgage  was  foreclosed  up- 
on all  the  lands,  not  excepting  that  part 
claimed  to  have  been  released,  but  the  re- 
lator was  not  made  a  party  to  said  action, 
which  was  before  this  court  In  various  ways 
upon  several  different  occasions.  6  Wash. 
84,  32  Pac.  1017;  7  Wash.  234,  34  Pac.  930; 
8  Wash.  141,  35  Pac.  603,  and  8  Wash.  591. 
36  Pac.  443. 

It  appears  from  the  return  that  the  re- 
spondent refused  to  proceed  with  the  trial  of 
said  cause  after  the  Joialng  of  issue,  on  the 
ground  that  he  was  prohibited  from  so  doing 
by  the  final  writ  issued  In  the  proceeding  of 
State  V.  Superior  Court  of  Spokane  Co.,  8 
Wash.  591,  36  Pac.  443,  aforesaid.  Most  of 
the  matters  alleged  in  the  return  as  a  rea- 
son why  the  court  should  not  proceed  with 
the  trial  of  said  cause  go  to  the  merits  of  the 
action,  and,  of  course,  we  would  not  assume 
to  determine  them  In  this  controversy,  nor  to 
examine  into  them  further  than  to  deter-' 
mine  that  tbe  plaintiff  was  asserting  In  good 
faith  an  independent  -claim  against  said 
lands.  While  tbe  language  of  said  writ, 
literally  construed,  might  be  Interpreted  as 
preventing  the  respondent  from  trying  this 
cause.  It  is  evident  that  it  must  be  construed 
with  reference  to  the  matters  in  litigation  in 
tbe  mortgage  foreclosure  suit  aforesaid,  or 
that  should  have  been  litigated  therein  be- 
tween the  parties  thereto;  and  the  language 
of  the  writ  must  be  limited  by  such  matters, 
tor  certainly  it  could  have  no  force  as  against 
a  person  not  a  party  to  the  record,  nor  in 
privity  with  any  party  to  those  proceedings, 
who  is  seeking  to  maintain  an  independent 
claim  against  said  lands,  for  to  bold  such  a 
party  so  precluded  would  be  to  deprive  him 
of  his  property  without  due  process  of  law. 
We  are  of  the  opinion  that  the  final  writ 
should  Issue.  The  usual  order  will  be  made 
Imposing  costs  herein  on  the  defendants  in 
the  action  aforesaid,  they  being  the  Interest- 
ed and  resisting  parties  here. 

DUNBAR  and  REAVIS,  JJ.,  concur. 


(IS  Wash.  356) 

SENGFELDER  et  al.  v.  HILL  et  al. 

(Supreme  Court  of  Washington.     Jan.  26, 

1897.) 

Appointment  qf  Rkckivek — Ixsufpioibnt  Sbow- 

iNO — Amended  Pleading. 

1.  A  receiver  will  not  be  appointed,  in  an  ac- 
tion to  recover  possession,  on  more  iilloirnTtnna 
that  plaintiffs  are  the  owners  in  fee  and  entitled 
to  the  possession,  which  defendants  unlawfully 
withhold,  to  plHintiff  s  damafre. 

2.  Under  Hill's  Ann.  Code,  §  222,  which 
provides  that  an  amended  pleading  shall  be 
complete  in  itself,  where  plamtiS  has  filed  an 
amended  complaint,  he  cannot  rely  on  the  origi- 
nal. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Jesse  Arthur,  Judge. 
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Action  by  John  Sengfelder  and  another 
against  Henry  Hill,  S.  A.  Wells,  John  A. 
Peacock,  and  others.  From  an  order  ap- 
pointing a  .receiver,  defendants  appeal.  Re- 
versed. 

A.  G.  Avery  and  Blake  &  Post,  for  appel- 
lants. 

GORDON,  J.  Plaintiffs  in  the  court  be- 
low (respondents  here)  brought  this  action 
to  recover  possession  of  certain  real  prop- 
erty, described  in  the  complaint,  located  in 
the  city  of  Spokane,  and  for  damages,  and  a 
receiver  pendente  lite  to  take  charge  of  the 
property  and  collect  the  rents,  etc.  Upon 
the  property  in  dispute  there  is  a  large,  four- 
story  building,  occupied  by  numerous  ten- 
ants. The  amended  complaint  alleges  that 
the  respondents  are  the  owners  in  fee  and 
entitled  to  the  possession  of  the  property, 
and  that  the  appellants,  without  right  or 
title,  entered  into  possession  of  it,  and  un- 
lawfully withhold  possession,  to  plaintiffs' 
damage  in  the  sum  of  $25,000.  Thereafter, 
and  within  the  time  in  which  the  appellants 
were  by  law  permitted  to  answer,  and  prior 
to  any  answer,  respondents  moved  for  the 
appointment  of  a  receiver.  A  hearing  was 
had,  and  a  receiver  appointed  to  take  charge 
of  said  property.    The  defendants  appeal. 

In  opposition  to  the  motion  for  the  appoint- 
ment of  a  receiver,  the  appellants  introduced 
numerous  afBdavits  to  the  effect  that  appel- 
lants Breslauer,  Wise,  and  Ostroski  were  the 
owners  in  fee  of  the  property  in  dispute; 
that  they  derived  title  by  deed  of  general 
warranty  from  respondent  C.  W.  Carson,  to 
whom  they  had  paid  $110,000  as  purchase 
price  thereof;  that,  pursuant  to  such  pur- 
chase, they  entered  into  possession  of  the 
property,  and  had  been  in  actual,  open,  and 
notorious  possession  thereof,  and  of  the 
whole  thereof,  for  upward  of  three  years 
prior  to  the  commencement  of  the  action; 
that  their  codefendants  and  appellants  were 
their  tenants;  that  the  legal  title  to  said 
premises  of  record  in  the  office  of  the  auditor 
of  said  county  was  in  said  appellants  Bres- 
lauer, Wise,  and  Ostroski;  that  they  were 
solvent,  *and  abundantly  able  to  respond  in 
damages,  if  damages  should  be  awarded 
against  them.  No  other  proof  of  title  in  ei- 
ther party  was  offered  or  received  upon  the 
hearing.  It  would  seem  to  require  little 
argument  to  demonstrate  that  the  order  ap- 
pointing a  receiver,  under  the  circumstances, 
was  unwarranted.  "The  rule  seems  to  be 
universal,  in  this  country  and  in  Euglnnd, 
that  whenever  the  contest  Is  simply  a  qui>s- 
tlon  of  disputed  title  to  the  property,  the 
plaintiff  asserting  a  legal  title  in  himself 
against  a  defendant  in  possession  and  re- 
ceiving the  rents  and  profits  under  a  claim 
of  legal  title,  equity  refuses  to  lend  its  ex- 
traordinary aid  by  Interposing  a  receiver, 
just  as  it  refuses  an  injunction  under  simi- 
lar circumstances,  leaving  the  plaintiff  to  as- 
sert his  title  in  the  ordinary  forms  of  pro- 


cedure at  law."  Rollins  v.  Henry,  77  N.  C. 
487.  See,  also,  3  Pom.  Eq.  Jur.  (2d  EA.)  i 
1383;  High,  Rec.  (3d  Ed.)  f  553  et  seq.  In 
Brundage  v.  Association,  11  Wash.  277,  3)> 
Pac.  666,  this  court  said:  "Courts  will  not 
appoint  a  receiver,  except  when  it  is  neces- 
sary, either  to  prevent  fraud,  protect  prop- 
erty from  Injury,  or  preserve  it  from  destruc- 
tion; and  mere  allegations  of  these  facts  are 
not  sufficient  to  authorize  a  court  to  appoint 
a  receiver." 

It  appears  from  the  transcript  that,  in  the 
original  complaint  in  the  action,  plaintiffs' 
title  is  set  out  with  particularity,  and  it  is 
contended  that  the  court  below  based  its 
order  in  part  upon  this  original  complaint. 
The  motion  for  the  appointment  of  a  receiv- 
er was  based  upon  the  records  and  files,  and 
it  is  further  contended  that  the  original 
complaint  was  a  part  of  said  record.  While 
it  is  undoubtedly  true  that,  for  certain  pur- 
poses, an  original  complaint  does  not  cease 
to  be  a  part  of  the  record,  even  though  an 
amended  complaint  be  subsequently  filed, 
nevertheless  the  plaintiff  cannot  avail  him- 
self of  any  allegations  contained  in  the  orig- 
inal complaint.  When  be  elects  to  amend, 
and  does  amend,  he  must  stand  upon  the 
case  as  stated  In  his  amendment.  Section 
222,  Hill's  Ann.  Code,  provides  that,  wben 
any  pleading  is  amended,  it  shall  be  done  by 
filing  a  new  pleading,  and  "such  amended 
pleading  shall  be  complete  in  itself,  without 
reference  to  the  original  or  any  preceding 
amended  one."  While  in  a  proper  case  his 
adversary  might  avail  himself  of  matter  con- 
tained in  an.original  complaint,  we  think  it 
cannot  be  invoked  by  plaintiff  in  his  own  be- 
half. No  proper  case  was  made  for  the  ap- 
pointment of  a  receiver  herein,  and  the  order 
appealed  from  will  be  reversed. 

SCOTT,  C.  J.,  and  DUNBAR  and  REA- 
VIS,  JJ.,  concur. 

(le  Wash.  3S5) 

TAYLOR  V.  SCHOOL  DIST.  NO.  7  OF  CLAl^ 
LAM  COUNTY. 
(Supreme  Court  of  WashiDgton.     Jan.  26, 
1897.) 
School  Directors  —  Emplotment  op  Teacher  — 
Validitt  op  Contract. 
A  board  of  school  directors  can   mnke  a 
valid   contract  with  a  teacher   for  a  term  of 
school  to  begin  in  the  next  succeeding  school 
year,  and  after  the  term  of  one  of  the  direct- 
ors has  expired. 

Appeal  from  superior  court,  Clallam  coun- 
ty; James  G.  McCUnton,  Judge. 

Action  by  A.  M.  Taylor  against  school 
district  No.  7  of  Clallam  county  for  breach 
of  contract  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

Geo.  C.  Hatch,  for  appellant.  W.  L.  Mar- 
quardt,  for  respondent 

REAVIS,  J.  On  the  28th  day  of  June. 
1895,  the  defendant,  by  a  majority  of  its 
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board  of  directors,  employed  plaintiff  to 
teacb  in  the  public  schools  of  the  district 
for  the  term  dnring  the  school  year  com- 
mencing the  1st  day  of  July,  1895,  and  end- 
ing the  last  day  of  June,  1896,  at  the  rate 
of  $70  per  month.  At  the  time  the  contract 
was  made,  the  election  for  school  officers  for 
the  ensuing  year  had  been  held.  When  the 
contract  was  made,  the  school  board  con- 
sisted of  McGeorge,  Graham,  and  Hatfield. 
At  the  election  held  on  the  second  Monday 
of  Jane,  Eacrett  was  elected  to  succeed 
Graham.  After  the  board  was  reorganized 
following  the  election,  It  refused  to  recog- 
nize the  contract  previously  made  with  plain- 
tiff, and  the  present  action  was  instituted 
to  recover  damages  for  breach  of  contract 
A  general  demurrer  was  Interposed  to  the 
complaint,  and  oyerruled.  Tlie  defendant 
then  answered,  denying  the  essential  para- 
graphs of  the  complaint,  and  set  up  the  af- 
firmative defense  that  McGeorge  and  Gra- 
ham, on  the  20th  of  June,  1895,  for  the 
fraudulent  and  unlawful  purpose  of  forcing 
the  district  to  employ  plaintiff  to  teach  said 
school,  did  conspire  with  plaintiff  to  that 
end,  and  did,  against  the  known  wishes  of 
the  board,  as  reorganized  by  said  election, 
make  the  contract  set  out  in  the  complaint; 
nnd  that,  at  the  time  the  contract  was  made 
with  plaintiff,  Hatfield,  one  of  the  directors, 
opposed  hiring  plaintiff  to  teach  the  school; 
nnd  that  the  newly-elected  director  was  also 
opposed  to  engaging  plaintiff.  To  this  af- 
firmative defense  plaintiff  interposed  a  de- 
murrer, on  the  ground  that  sufficient  facts 
were  not  stated  to  constitute  a  defense.  The 
demurrer  was  sustained. 

There  is  but  one  question  presented  In  this 
cause:  Can  a  board  of  directors  of  a  school 
district  make  a  valid  contract  with  a  teach- 
er for  a  term  of  school  to  begin  in  the  next 
succeeding  school  year,  and  after  the  term 
of  one  of  the  directors  has  expired?  We 
tlilnk  the  demurrer  to  the  affirmative  defense 
set  up  in  the  answer  was  properly  sustained. 
There  was  no  act  constituting  fraud  In  the 
execution  of  the  contract  alleged,  making 
the  only  question  one  of  power  of  the 
board  to  make  such  a  contract.  The  dis- 
trict school  board  is  a  corporation  represent- 
ing the  district  It  is  a  continuous  body. 
While  the  personnel  of  its  membership  chan- 
ges, the  corporation  continues  unchanged. 
It  has  power  to  contract  Its  contracts  are 
the  contracts  of  the  board,  and  not  of  its 
individual  members.  An  essential  charac- 
teristic of  a  valid  contract  is  that  it  is  mu- 
tually binding  upon  both  the  parties  to  it. 
A  contract  by  a  school  board  the  duration 
of  which  extends  beyond  the  term  of  serv- 
ice of  one  of  its  members  is  not  therefore, 
invalid  for  that  reason. 

The  ;ases  cited  by  appellant,  Stevenson  v. 
School  Directors,  87  111.  255,  and  Davis  v. 
School  Directors,  92  111.  283,  discuss  the  stat- 
utes of  Illinois  creating  school  boards,  and 
lay   stress  upon  provisions   in   those  laws 


which  are  not  contained  in  the  laws  of 
Washington.  The  case  of  Webb  v.  Spokane 
County,  9  Wash.  103,  37  Pac.  282,  may  be 
well  applied  in  support  of  the  validity  of  the 
contract  in  this  cause.  The  judgment  is  af- 
firmed. 

DUNBAR  and  GORDON,  JJ.,  concur. 


(1«  Wash.  367) 
LAURENDEAU  v.  FU6BLLI. 
(Supreme  Court  of  Washington.    Jan.  27, 
1897.) 
Appeal  Boxd— Filing  before  Service  of  Notice. 
An  appeal    will   be   dismissed   on   motion 
where  the  appeal  bond  was  filed  before  service 
of  the  notice  of  appeal. 

Appeal  from  superior  court  Kittitas  coun- 
ty; Carroll  B.  Graves,  Judge. 

Action  by  P.  Laurendeau  against  Peter  Fu- 
gelli.  Judgment  for  defendant  and  plaintiff 
appeals.    Appeal  dismissed. 

Edward  Pruyn  and  L.  A.  Vincent  for  ap- 
pellant 

PER  CURIAM.  The  motion  to  dismiss  this 
appeal  will  have  to  he  sustained.  Passing 
the  form  of  the  bond,  which  in  no  manner 
describes  or  attempts  to  describe  the  judg- 
ment which  Is  sought  to  be  appealed  from, 
the  record  shows  that  the  judgment  of  non- 
suit was  granted  on  the  13th  day  of  Septem- 
ber, 1803,  but  was  not  entered  until  the  11th 
day  of  September,  189i,  when,  on  motion  of 
plaintiff,  the  judgment  was  entered  nunc  pro 
tunc.  On  the  8th  day  of  September,  three 
days  before  the  entry  of  the  same,  the  ap- 
peal bond  above  referred  to  was  executed, 
but  the  notice'  of  appeal  was  not  given  until 
the  12th  day  of  September,  1894,  four  days 
after  the  filing  of  the  bond.  The  appeal  will, 
therefore,  be  dismissed. 


(U  Wad).  878) 

MILLS  et  al.  v.  COUNTY  OF  THURSTON 
et  al. 

(Supreme  Court  of  Washington.    Jan.  29, 
1897.) 

Taxation— Lien  o»  Peksonai.  Propeutt— Inter- 
HiNOLiNO  Goods— Chanob  of  Title  and  Pos- 

•       SESSION— DiSTKAINT   POU  TaXES. 

1.  Under  Laws  1895,  p.  520,  §  21,  providing 
that  taxes  on  personalty  shall  be  a  lien  thereon 
if  possession  shall  have  been  transferred  after 
the  Ist  day  of  January  uext  sucoeediug  the 
levy,  a  lien  on  goods  cannot  be  avoided  on  the 
ground  that  a  portion  of  them  have  been  sold, 
and  other  goods  added,  since  the  levy,  render- 
ing it  impossible  to  segregate  the  part  actually 

2.  Laws  1895,  p.  520,  $  21,  providing  that 
taxes  assessed  on  personalty  shall  l>c  a  lien 
thereon  though  possession  has  been  transferred 
after  the  Ist  day  of  January  next  succeeding 
the  levy,  applies  also  where  title  has  been 
transferred  as  well  as  possession. 

3.  Personalty  liable  to  distraint  for  taxes  un- 
der Laws  1895,  p.  514,  c.  176,  §  15,  relating  to 
the  collection  of  taxes,  is  not  relieved  from  lia- 
bility by  a  transfer  of  title  and  possession  after 
the  lien  for  taxes  has  attached. 
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Appeal  from  ,  superior  court,  Thurston 
county;   T.  M.  Reed,  Jr.,  Judge. 

Suit  by  George  6.  Mills  and  Harry  Gowles 
against  the  county  of  Thurston  and  George 
Gelbach,  treasurer,  to  enjoin  a  distraint  for 
taxes.  From  a  Judgment  on  a  demurrer  to 
the  complaint,  plaintiffs  appeal.     Affirmed. 

Haigbt  &  Owlngs,  for  appellants.  Mllo  A. 
Root,  for  respondents.    .  / 

SCOTT,  C.  J.  This  suit  was  brought  to  en- 
join the  defendants  from  distraining  certain 
personal  property  for  taxes  levied  In  the 
year  1805.  The  defendants  being  successful 
in  the  lower  court  upon  a  demurrer  to  the 
complaint,  the  plaintiffs  have  appealed.  It 
appears  that  on  the  Ist  day  of  April,  1885, 
one  Frost  was  conducting  a  retail  hardware 
store  In  the  city  of  Olympla,  and  that  he  and 
his  wife  were  the  owners  of  the  stock  of 
goods  therein  on  which  the  taxes  sought  to 
be  collected  were  assessed,  and  continued 
to  be  such  owners  until  some  time  In  the 
month  of  February,  1896,  in  which  month 
said  stock  was  purchased  by  the  plaintiffs. 
The  statute  (secUon  21,  p.  520,  Laws  1885) 
provides  that  "the  taxes  assessed  on  per- 
sonal property  shall  be  a  lien  upon  all  of  the 
'  personal  property  of  the  persons  assessed, 
and  also  upon  the  property  so  assessed  If 
the  possession  thereof  shall  have  been  trans- 
ferred, from  and  after  the  first  day  of  Jan- 
uary next  succeeding  the  date  of  the  levy  of 
such  taxes."  So  that  on  the  1st  day  of  Jan- 
uary prior  to  the  transfer  the  taxes  in  ques- 
tion had  become  a  Hen  on  the  stock  of  hard- 
ware as  it  then  stood.  Blnkert  v.  Railway 
Co.,  98  111.  205-218;  HIU  v.  Flgley,  23  HI. 
3C4;  Bridewell  v.  Morton,  46  Ark.  73;  Trust 
Co.  V.  Memmlnger  (Neb.)  66  N.  W.  1014. 

But  it  is  contended  that  as  against  these 
plaintiffs  the  Hen  could  only  be  enforced,  If 
at  all,  upon  that  part  remaining  of  the  stock 
as  it  existed  when  it  was  subject  to  assess- 
ment, viz.  the  Ist  day  of  April,  1885,  and  that 
since  that  time  goods  had  been  continually 
sold  therefrom,  and  other  goods  added  to 
the  stock  and  Intermingled  therewith,  and 
that  they  could  not  be  segregated.  It  was 
not  alleged  in  the  complaint,  however,  that 
there  was  not  enough  remaining  of  the  orig- 
inal stock  from  which  to  make  the  amount 
of  the  tax  penalties,  etc.  And  furthermore 
a  sufficient  answer  to  this  contention  is  fur- 
nished by  the  well-established  rule  that  the 
loss  in  such  a  case,  if  any,  shall  fall  upon  the 
party  who  caused  the  goods  to  be  mixed, 
and  in  this  Instance  It  was  by  Frost  and  his 
successors,  the  plaintiffs;  consequently,  any 
of  the  goods  can  be  taken  for  the  tax. 

It  is  further  contended  that  the  only  trans- 
fer after  which  the  statute  authorizes  the 
Uen  to  continue  and  foUow  the  property  is  a 
transfer  of  "possession,"  not  of  title,  as  in 
this  case.  But  it  is  evident  that,  if  the  stat- 
ute is  to  receive  such  a  literal  construction, 
it  would  serve  little  or  no  purpose.     While 


there  is  some  conflict  In  the  authorities  as  to 
whether  revenue  statutes  should  be  given  a 
liberal  or  a  strict  construction,  it  seems  to 
us  that  the  better  rule  Is  that  they  should 
receive  a  fair  construction  to  effect  the  end 
for  which  they  were  intended.  U.  S.  v.  Hod- 
son,  10  Wall.  395-406;  Cllquot's  Champagne, 
8  Wall.  114-144;  CornwaU  v.  Todd,  38  Conn. 
443-448;  State  v.  Taylor,  36  N.  J.  Law,  184- 
190;  Bnd.  Interp.  St.  H  245,  251,  258,  264,  285. 
It  is  a  well-known  fact  that  a  large  amount 
of  personal  property  escapes  taxation  en- 
tirely, due  to  the  facilities  afforded  by  the 
character  of  the  property  for  evading  the  col- 
lection of  taxes  thereon.  We  see  no  reason 
why  the  state  should  not  have  the  same  pro- 
tection that  would  be  given  to  an  individual. 
Had  the  plaintiffs  purchased  this  property 
subject  to  a  mortgage  lien,  it  would  not  be 
contended  that  they  did  not  take  it  subject 
to  the  mortgage.  Here  was  an  existing  lien 
which  was  a  matter  of  record  upon  these 
^oods  at  the  time  of  the  purchase,  and  the 
plaintiffs  must  be  held  to  have  had  notice  of 
the  existence  of  such  lien,  and  that  the  taxes 
were  unpaid. 

It  is  further  contended  that  the  right  of 
distraint  can  only  be  exercised  against  the 
person  owing  the  tax,  and  that,  where  the 
goods  have  been  transferred  and  the  title  has 
passed,  the  remedy  Is  lost.  But,  applying  the 
same  rule  of  a  fair  construction  to  effect  the 
purpose  of  the  law.  It  would  seem  that  the 
goods  not  only  pass  subject  to  the  Uen,  but 
also  subject  to  the  remedy  given.  The  stat- 
ute provides  that:  "Immediately  after  the 
first  day  of  December  the  county  treasurer 
shall  proceed  to  collect  all  delinquent  per- 
sonal property  taxes,  and  if  such  taxes  are 
not  paid  on  demand  he  shall  distrain  suffi- 
cient goods  and  chattels  belonging  to  the  per- 
son charged  with  such  taxes.  If  found  witli- 
m  the  county,  to  pay  the  same."  Laws  1895, 
p.  614,  c.  176,  i  16.  The  Uen  would  be  of  lit- 
tle or  no  consequence  If  It  was  to  cease  upon 
the  sale  of  the  property  to  a  third  party,  as 
a  transfer  would  be  easy  to  make  at  any 
time,  and  the  payment  of  the  taxes  thus 
evaded  In  many  instances.  Taxes  are  usual- 
ly collected  in  a  summary  manner;  and  nec- 
essarUy  so,  that  there  may  be  no  harmful 
delay  in  providing  the  public  revenue.  Un- 
reasonable restrictions  should  not  be  placed 
thereon.  The  state  Is  not  required  to  resort 
to  Judicial  proceedings  to  enforce  payment. 
McMlUen  v.  Anderson,  95  U.  S.  37.  If  the 
contention  of  the  plaintiffs  was  true.  It  would 
destroy  the  object  for  which  the  lien  was  giv- 
en, and  would  render  that  part  of  section  21 
relating  to  personal  property  nugatory.  No 
other  means  of  enforcing  the  Uen  is  provided. 
The  statutes  referred  to  must  be  constcued 
together,  and  one  part  will  not  be  given  a 
construction  that  nuUiflcs  another  part  un- 
less they,  are  clearly  inconsistent.  It  is  evi- 
dent that  the  Hen  was  given  for  the  purpose 
of  insuring  the  collection  of  the  tax.  and  to 
prevent  a  loss  by  reason  of  the  transfer  of  the 
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property.  There  Is  do  reason  why  the  same 
remedy  should  not  obtain  against  the  party 
purchasing  as  against  the  original  owner,  so 
far  as  the  property  purctiased  Is  concerned. 
The  legislature  had  in  mind  the  subjection 
of  the  property  to  the  payment  of  the  tax,  in 
giving  this  lien,  rather  than  enforcing  a  mere 
personal  obligation  of  the  original  owner. 
Section  15  aforesaid  directs  the  distress  of 
goods  and  chattels,  if  found  within  the  coun- 
ty; and  this  would  Indicate  that  It  was  not 
intended  that  the  original  owner  should  be 
considered  as  the  only  person  who  could  be 
"charged  with  such  taxes,"  but  that  the  prop- 
erty might  be  taken  anywhere  In  the  county, 
regardless  of  ownership  or  possession,  where 
the  lien  had  attached.    Affirmed. 

DUXBAR,    GORDON,    and    EBAVIS,    JJ., 
concur. 


(IS  Wash.  S71) 

CONNER  T.  SCOTT 

(Supreme  Court  of  Washington.    Jan.  28, 

1897.) 

Oarxisbhent  as  Defense— ConNTBRCLAiit. 

1.  An  answer  pleading  the  garnishment  of 
defendant  in  another  action  against  plaintiff 
is  iuRUtUcient  to  state  a  defense  where  it  shows 
that  defendant  has  not  answered  to  the  writ 
of  garnishment. 

2.  A  note  cannot  be  pleaded  as  a  counter- 
claim  by  the  surety  thereon  against  his  princi- 
pal, in  an  action  commenced  before  its  pay- 
ment, as  no  cause  of  action  in  his  favor  exist- 
ed at  the  time  of  the  commencement  of  the 
action.    Code  Froc.  $  195,  subd.  ?• 

Appeal  from  superior  court,  Sliagit  county; 
George  A.  Joiner,  Judge    pro  tem. 

Action  by  James  J.  Conner  against  James 
Scott.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Million  &  Houser,  for  appellant  Moore  & 
Flttman,  for  respondent 

DUNBAR,  J.  There  are  but  two  questions 
raised  on  this  appeal.  Action  was  brought 
tx)  recover  on  two  causes  of  action.  At  the 
close  of  the  plaintifT's  testimony,  a  motion 
■was  made  for  defendant  for  a  nonsuit  of  the 
plaintiff's  first  cause  of  action,  which  mo- 
tion was  by  the  court  sustained.  The  de- 
fendant answered  that,  If  he  was  In  any  way 
Indebted  to. plaintiff,  the  amount  of  sncb  in- 
debtedness had  been  garnished  upon,  and 
judgment  rendered  against  plaintiff  in  favor 
of  one  Henry  Quinn.  Upon  motion  of  the 
plaintiff,  this  cause  of  action  was  stridden 
from  the  answer,  and  the  action  of  the  court 
In  sustaining  said  motion  to  -strllie  is  as- 
signed as  error  here.  The  defendant  also  set 
up  as  a  coimterclaim  a  certain  promissory 
note  made  by  plaintiff  to  one  B.  D.  Minlslor, 
-which  defendant  signed  as  surety,  and,  as 
such,  he  alleged  he  was  compelled  to  pay. 
Ibe  testimony  in  support  of  this  defense 
showed  that  the  note  alleged  to  have  been 
taken  up  by  defendant  as  surety  had  not 


be«i  paid  or  taken  up  until  after  the  com- 
mencement of  this  action  by  the  plaintiff. 
On  motion,  a  nonsuit  was  granted  in  favor 
of  the  plaintiff  for  this  cause  of  action,  and 
the  granting  of  said  motion  Is  also  assigned 
as  error. 

So  far  as  the  count  of  garnishment  is  con- 
cerned, It  Is  not  sufficiently  pleaded  to  be- 
come a  defense  to  the  action,  the  answer  it- 
self stating  that  no  answer  to  said  writ  of 
garnishment  had  been  made  by  the  defend- 
ant On  the  other  point— the  sustaining  of 
the  motion  for  nonsuit  on  the  ground  that  the 
note  had  not  been  paid  until  after  the  com- 
mencement of  the  action,— appellant  admits 
that  the  graeral  rule  of  law  is  that  a  de- 
mand must  be  enforceable  at  the  time  of  the 
commencement  of  the  action  before  it  can  be 
pleaded  as  a  counterclaim,  but  that  the  courts 
will  not  always  recognize  this  rule,  and  that 
the  case  at  bar  does  not  discover  such  facts 
as  would  make  the  reason  for  the  rule  ap- 
plicable, and  cites  some  cases  on  genial 
proposition.  There  is  no  question  of  the.  ap- 
plicability of  the  rule  involved  In  this  case. 
It  is  purely  a  statutory  provision.  Subdi- 
vision 2  of  section  195  of  the  Code  of  Pro- 
cedure especially  provides  that  a  cause  of 
action  which  can  be  pleaded  as  a  counter- 
claim, where  it  does  not  arise  out  of  the 
contract  or  transaction  set  forth  In  the  com- 
plaint must  exist  at  the  commencement  of 
the  action.  The  statute  is  not  susceptible  ot 
construction.   Affirmed. 

SCOTT,  C.  J.,  and  ANDERS,  GORDON, 
and  REAVIS,  JJ.,  concur. 


(16  Wash.  3«8) 

WRIGHT  V.  STINSON,  Sheriff. 

(Supreme  (3ourt  of  Washington.    Jan.  28, 
1897.) 

TaXATIOS— MiOBATORT    STOOK    La.W— O)t.LBCTI0K 

OF  Taxes. 

1.  Laws  1895,  p.  105,  c.  61,  providing  that 
live  stock  driven  mto  the  state  for  the  purpose 
of  grazing  after  the  first  Monday  in  April  in 
any  year  shall  be  assessed  for  taxes  as  if  it 
had  been  in  the  county  at  the  time  of  the  ap- 
nual  assessment,  is  not  unconstitutinnal.  as 
discriminating  between  live  stock  and  other 
property. 

2.  The  power  conferred  upon  the  sheriff,  un- 
der Laws  1805,  p.  105,  c.  61,  to  collect  the  taxes 
levied  on  stock  driven  into  the  state  for  grazing 
purposes,  witliout  special  authority  from  the 
assessor,  is  not  a  violation  of  the  constitution- 
al rights  of  the  owner. 

Appeal  from  superior  court,  Kittitas  coun- 
ty;   C!arroll  B.  Graves,  Judge. 

Action  by  James  Wright  against  W.  M. 
Stinson,  sheriff.  There  was  Judgment  for 
defendant  and  plaintiff  appeals.    Affirmed. 

Edward  Pruyn,  for  appellant  Eugene  E. 
Wager,  for  respondent. 

DUNBAR,  J.  This  case  Involves  the  con- 
stitutionality of  chapter  61  of  the  Acts  of 
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the  Legislature  of  1895,  which  Is  known  as 
the  "Migratory  Stock  Act."  Appellant  as- 
signs no  reasons  why  this  act  should  be  de- 
clared unconstitutional,  but  contents  himself 
with  citing  four  cases  to  sustain  his  claim, 
viz.:  Graham  y.  Board  (Kan.  Sup.)  2  Pac. 
549;  Board  v.  Wilson  (Colo.  Sup.)  24  Pac. 
563;  Farris  v,  Henderson  (Okl.)  33  Pac.  380; 
Board  v.  Dunn  (Colo.  Sup.)  40  Pac.  357.  An 
examination  of  these  cases  couTinces  us  that 
they  are  not  controlling  in  the  case  at  issue. 
In  the  first  two  cases  the  migratory  stock 
law  was  held  unconstitutional  for  the  reason 
that  the  acts  Imposed  a  tax  upon  certain 
kinds  of  personal  property,  while  certain  oth- 
er kinds  of  the  same  nature  escaped  taxa- 
tion. It  was  specially  held  there  that  there 
was  no  general  provision  for  taxing  pr<^ 
erty  brought  into  the  state  after  the  1st  of 
March;  that  there  was  no  exception  to  this 
law,  except  in  the  case  of  live  stock  brought 
in  after  the  assessment;  that  all  personal 
property  in  those  states,  viz.  Colorado  and 
Kansas,  was  to  be  assessed  on  the  1st  day 
of  the  particular  months  mentioned,  and 
there  was  no  provision  for  assessing  any 
kind  of  personal  property  at  any  other  time. 
Consequently,  it  followed  that  migratory 
.stock  could  not  be  assessed  for  taxes  in  the 
manner  provided  by  the  statute  without 
making  an  unconstitutional  distinction  In  the 
assessment.  But  here  this  objection  cannot 
obtain,  and  no  discrimination  is  made  be- 
tween live  stock  and  any  other  property,  and 
the  method  and  time  of  assessment  are  ex- 
actly the  same  under  the  provisions  of  the 
act  in  controversy  and  the  general  statutes. 
It  is  true  that  section  6  of  the  revenue  law 
of  1893  provides  that  all  personal  property 
shall  be  assessed  with  reference  to  its  value 
on  the  1st  day  of  April  of  each  year;  but 
it  does  not  provide  that  the  personal  prop- 
erty must  be  situated  in  the  county  or  state 
on  the  1st  day  of  April,  in  order  to  be  as- 
sessed' or  taxed  that  year,  but  especially 
provides,  in  the  case  of  personal  property 
generally,  that  when  it  (Is  moved  into  this 
state  from  another  state  between  the  1st 
day  of  April  and  the  1st  day  of  July,  the 
property  may  be  assessed.  The  other  au- 
thorities cited  by  appellant,  we  think,  are 
not  In  point. 

As  to  the  second  point,  that  the  sheriff  had 
no  power  to  collect  a  tax  levied  under  said 
act  without  a  written  authority  from  the 
assessor,  or  some  one  who  had  power  to 
give  him  authority,  to  levy  upon  said  sheep 
for  the  purpose  of  collecting  said  tax,  it  Is 
sufficient  to  say  that  the  state  is  competent 
to  direct  the  mode  or  method  by  which  the 
taxes  are  collected,  and  no  constitutional 
right  is  invaded  by  the  method  prescribed  in 
this  act.  We  think  no  constitutional  right 
is  invaded  in  any  manner  by  the  act,  and 
the  judgment  will  therefore  be  affirmed. 

SCOTT,  C.  J.,  and  ANDERS,  GORDON, 
and  REAVIS,  JJ.,  concur. 


m  Wash.  r3» 
GOON  GAN  V.  RI(3HARDSON  et  al. 

(Supreme  Court  of  Washington.    Jan.  29, 

1897.) 

Pabol  Evidence — Alieks. 

1.  In  foreclosure  of  a  mortgage,  defendants 
cannot  show  by  parol  that  the  mortgage  was 
in  fact  a  deed. 

2.  The  state  alone  can  show  that  a  grantee 
was  an  alien,  and  therefore  incapable  of  taking 
title  to  the  land  conveyed,  under  Const,  art.  2,- 
g  33.    Dunbar  and  Reavis,  JJ.,  dissenting. 

Appeal  from  superior  court,  Kittitas  coun- 
ty; Carroll  B.  Graves,  Judge. 

Action  by  Goon  Gan,  administrator  of  the 
estate  of  Charles  i'une,  deceased,  agahist  F. 
J.  Richardson  and  W.  J.  Reed,  to  foreclose  a 
mortgage.  From  a  decree  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

E.  Pruyn,  for  appellants.  White,  Munday  & 
Fulton  and  Eugene  E.  Wager,  for  respondent. 

GORDON,  J.  This  appeal  is  from  a  decree 
of  the  superior  court  of  BUttitas  county  fore- 
closing a  real-estate  mortgage  executed  by  ap- 
pellants' grantor  to  plaintiff's  intestate. 

The  first  error  complained  of  is  that  there 
was  no  proof  of  nonpayment  of  the  mortgage 
debt,  and  that  the  coiu-t  should  have  granted 
a  motion  for  nonsuit.  The  original  mortgage 
was  not  produced,  but  a  certified  copy  thereof 
was  admitted,  and,  tmder  section  16S5,  2  Hill's 
Code,  such  certified  copy  is  entitled  to  the 
same  weight,  and  is  produced  with  the  same 
effect,  as  the  original.  In  addition  thereto, 
we  think  tliat  the  testimony  of  the  witne«» 
Fulton  was  sufficient,  prima  facie,  to  establish 
the  nonpayment,  when,  as  here,  there  was  n<> 
plea  of  payment  set  up  In  the  answer.  The 
court  did  not  err,  therefore,  in  denying  the 
motion  for  nonsuit. 

It  is  next  insisted  that  the  court  wrong- 
fully sustained  an  objection  to  the  introductioa 
of  evidence  under  defendants'  first  affirmative 
defense.  The  defense  attempted  was  that  the 
mortgage  in  suit  was  in  fact  a  deed,  and  tbat 
the  parties  thereto  intended  thereby  to  con- 
vey the  premises  to  the  grantee,  who  was  an 
alien,  and  disqualified,  under  the  provisioos 
of  section  33,  art.  2,  of  the  constitution  of  this 
state,  to  take  title  to  real  property.  We  think 
the  cotirt  d'd  not  err  in  excluding  the  evi- 
dence, for  two  reasons:  First,  it  was  incom- 
petent for  the  defendants,  by  parol  evidence, 
to  establish  that  to  be  a  deed  which  w^sis  in 
form  a  mortgage.  No  authority  has  been  dted 
In  support  of  appellants'  contention  in  tbi<> 
particular,  and  we  do  not  think  that  the  csfc<e 
falls  within  any  known  exception  to  the  estalv 
llshed  rule  which  excludes  parol  evidence  to 
vary  the  terms  of  a  written  instrument.  Sec- 
ond, it  was  not  competent  for  the  appellant  to 
show  that  the  mortgagee  was  incai>able  of 
taking  title  to  real  estate.  That  could  only  be 
shown  in  a  suit  by  the  state.  Mortgage  C ». 
V.  Carstens  (decided  In  this  coturt  DecvntbtT 
11,  1890)  47  Pac.  421. 


Digitized  by 


Google 


Mer.) 


STATE  V.  MACK. 


768 


Upon  the  record  we  perceive  no  sufficient 
reason  for  rerersing  the  decree.    Affirmed. 

SCOTT,  C.  J.,  and  ANDEES,  J.,  concur. 

DUNBAR,  J.  I  concur  in  the  result,  but 
dissent  from  the  proposition  that  it  -was  not 
competent  for  any  one  but  the  state  to  show 
that  the  mortgagee  was  Incapable  of  taking 
title  to  real  estate. 


REAVIS,  J. 
DUNBAR. 


I  Join  in  the  views  of  Judge 


(23  Nev.  359) 

STATE  ex  rel.  JONES  v.  MACK,  District 
Judge.    (No.  1,487.) 

(Supreme  Coart  of  Nevada.    Feb.  4,  1897.) 

Land  Ceded  bt  State  for  Pbdekal  Buildings— 
Exclusive  Jukisdictios— Reskhvation  fob 

AUMINISTKATION  OP  CkIUINAL  LaWS. 

1.  Under  Const.  U.  S.  art  1,  §  8,  providing 
that  congress  shall  have  power  to  exercise  ex- 
<:lusive  legislation  over  the  seat  of  government, 
"and  to  exercise  a  like  authority  over  all  placea 
purchased  by  consent  of  the  legislature  of  the 
state  in  which  the  same  shall  be,  for  the  erec- 
tion of  forts  *  •  ♦  and  other  needful  build- 
ings," land  so  purchased  ipso  facto  fulls  with- 
in the  exclusive  jurisdiction  of  the  United 
States. 

2.  Within  such  section,  post  offices  and  fed- 
eral courthouses  are  "needful  buildings." 

3.  Where  a  state  cedes  to  the  United  States 
■exclusive  jurisdiction  over  land  purchased  as 
a  site  for  a  public  building,  "for  all  purposes 
oxcei)t  the  administration  of  the  criminal  laws 
of  this  state,"  the  state  has  no  jurisdiction  for 
the  punishment  of  crimes  committed  on  the 
purchased  land,  but  only  the  right  to  execute 
criminal  process  there  for  the  violation  of  the 
laws  of  the  state  committed  elsewhere  within 
the  state. 

Original  application  for  a  writ  of  certio- 
rari, on  the  relation  of  Charles  A.  Jones, 
ngainst  Charles  B.  Mack,  judge  of  the  dis- 
trict court  of  the  state  of  Nevada,  Ormsby 
county.    Proceedings  annulled. 

Robt.  M.  Clarke,  James  F.  Dennis,  and  Wil- 
liam Woodbum,  for  petitioner.  A.  J.  Mc- 
<Sowan,  Dist.  Atty.,  and  J.  B.  Judge,  Atty. 
Gen.,  for  respondent. 

MASSEY,  J.  This  is  an  original  applica- 
tion to  the  supreme  court  for  a  writ  of  cer- 
tiorari. 

It  appears,  from  the  petHlon  and  affidavit 
filed  herein,  and  from  the  records  and  pro- 
ceedings of  the  district  court  certified  to  this 
court,  that  the  petitioner  was  Indicted  by 
the  grand  jury  of  Ormsby  county,  on  the 
11th  day  of  December,  1896,  for  the  crime  of 
assault  with  a  deadly  instrument,  with  in- 
tent to  inflict  upon  the  person  of  anoth^ 
bodily  injury;  that  the  petitioner  was  duly 
arrested  for  the  said  offense,  and  taken  be- 
fore said  district  court;  that,  when  required 
to  plead  to  said  Indictment,  he  interposed  a 
special  idea  to  the  Jurisdiction  of  the  court. 
In  which  it  was  alleged  that  the  offense  char- 
ged in  said  Indictment  was  committed  ui>on 


certain  lands  In  Carson  City,  Ormsby  coun- 
ty, state  of  Nevada,  purchased  by  the  United 
States,  by  the  consent  of  the  legislature  of 
the  state,  for  the  erection  of  a  courthouse, 
post  office,  and  other  needful  public  build- 
ings, and  upon  which  lands  there  had  been 
erected,  and  same  were  then  used  by  the 
United  States,  the  said  needful  public  build- 
ings. To  this  plea  the  district  attorney  de- 
murred, alleging  that  the  facts  set  up  in  the 
plea  did  not  oust  the  Jurisdiction  of  the  state; 
and  the  district  court  sustained  the  demur- 
rer, and  required  the  petitioner  to  plead  to 
the  merits  of  the  indictment,  and  proceeded 
to  set  the  action  for  trial  for  a  certain  day. 
It  also  appears,  from  the  record  of  the  dis- 
trict court,  that  the  district  attorney  ad- 
mitted that  the  alleged  offense  was  commit- 
ted upon  lands  purchased  by  the  United 
States,  with  the  consent  of  the  legislature  of 
the  state  of  Nevada,  and  that  the  United 
States  had  erected  a  post  office  and  court- 
house thereon.  Counsel  for  respondent  con- 
cede that  the  special  plea  to  the  Jurisdiction 
of  the  district  court,  and  the  proceedings 
thereon,  are  regular  and  proper,  and  that  the 
proceedings  in  this  court  upon  certiorari  are 
proper  and  regular;  therefore  no  opinion  is 
given  upon  these  questions. 

From  the  facts  above  stated  the  petitioner 
contends  that  the  said  district  court  has  no 
Jurisdiction  over  the  alleged  offense,  for  the 
reason  that  the  same  was  committed  upon 
lands  over  which,  under  the  provisions  of 
section  8,  art  1,  of  the  federal  constitution, 
the  United  States  has  the  right  to  exercise 
exclusive  Jurisdiction.  Section  8,  art.  1,  of 
the  federal  constitution  provides  that  "con- 
gress shall  have  power  •  •  *  to  exercise 
exclusive  legislation,  in  all  cases  whatsoev- 
er, over  such  district,  *  *  *  and  to  exer- 
cise a  like  authority  over  all  places  pur- 
chased by  consent  of  the  legislature  of  the 
state  In  which  the  same  shall  be,  for  the 
.erection  of  forts,  magazines,  arsenals,  dock- 
yards, and  other  needful  buildings."  By 
act  of  congress,  approved  January  13,  188.'> 
(23  St.  281,  c.  19),  the  secretary  of  the  treas- 
ury was  authorized  and  directed  "to  pur- 
chase a  site  for,  and  cause  to  be  erected 
thereon,  at  the  city  of  Carson  City,  In  the 
state  of  Nevada,  a  suitable  building,  *  •  * 
for  the  accommodation  of  the  United  States 
courts,  post  office,  •  •  •  provided  that  no 
money  to  be  appropriated  for  said  building 
shall  be  available  *  •  *  imtll  the  state 
of  Nevada  shall  cede  to  the  United  States  ex- 
clusive Jurisdiction  over  the  same  •  •  •  for 
all  purposes  except  the  administration  of  the 
criminal  laws  of  said  state  and  the  service 
of  any  civil  process  therein."  By  an  act  of 
the  legislature  of  the  state  of  Nevada,  ap- 
proved February  24,  1885  (St.  Nev'.  1885,  p. 
40),  the  Jurisdiction  of  the  state  was  ceded 
to  the  United  States  over  all  lands  selected 
or  acquired  by  the  United  States,  "for  the 
purpose  of  erecting  thereon  a  public  build- 
ing or  public  buildings  for  the  accommoda- 
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tlon  of  the  United  States  courts,  •  •  • 
and  the  United  States  shall  hare  exclusive' 
Jurisdiction  over  the  same  *  ♦  »  for  aU 
purposes  except  the  administration  of  the 
criminal  laws  of  this  state,  and  the  serv- 
ice of  any  civil  process  therein  or  thereon." 
Section  5391  of  the  Revised  Statutes  of  the 
United  States  maizes  the  offense  charged  In 
the  Indictment  found  by  the  state  grand  jury 
punishable  under  the  laws  of  the  United 
States  when  committed  In  any  place  "ceded 
to  and  under  the  jurisdiction  of  the  United 
States."  The  above  are  the  express  pro- 
visions of  state  and  federal  law  bearing  di- 
rectly upon  the  question  to  be  determined  in 
this  action.  It  has  been  held  that,  when' a 
purchase  of  land  has  been  made  by  the  Unit- 
ed States,  with  the  consent  of  the  legislature 
of  the  state,  for  any  of  the  purposes  enumer- 
ated In  section  8  of  article  1  of  the  federal 
constitution,  the  land  so  purchased,  by  the 
very  terms  of  the  constitution,  ipso  facto 
falls  within  the  exclusive  jurisdiction  of  the 
United  States.  U.  S.  v.  Cornell,  2  Mason,  60, 
Fed.  Cas.  No.  14,867;  Sharon  v.  Hill,  26 
Fed.  720;  Railroad  Co.  v.  Lowe,  U4  U.  S. 
.525,  5  Sup.  Ct.  995;  Story,  Const  $f  1221- 
1227,  Inclusive;  Hare,  Const  Law,  pp.  1142- 
1115;  Ordr.  Const  Leg.  pp.  516,  517.  The 
supreme  court  of  the  United  States,  in  the 
case  of  Railroad  Co.  v.  Lowe,  supra,  uses  the 
following  language:  "When  the  title  is  ac- 
quired by  purchase,  by  the  consent  of  the 
legislatures  of  the  states,  the  federal  juris- 
diction is  exclusive  of  all  state  authority. 
This  follows  from  the  declaration  of  the  con- 
stitution that  congress  ahall  have  'lllie  au- 
thority' over  such  places  as  it  has  over  the 
district  which  Is  the  seat  of  government; 
that  is,  the  power  of  'exclusive  legislation  In 
all  cases  whatsoever.'  Broader  or  clearer 
language  could  not  be  used  to  exclude  aU 
other  authority  than  that  of  congress,  and 
that  no  other  authority  can  be  exercised 
over  them  has  been  the  uniform  opinion  of 
federal  and  state  tribunals  and  of  the  at- 
torneys general." 

Counsel  for  respondent  vigorously  contend 
that  the  purchase  of  the  land  in  Carson  City 
by  the  United  States,  for  the  purposes  desig- 
nated in  the  act  of  congress  approved  Janu- 
ary 13,  18S5,  above  cited,  does  not  come 
within  the  specific  purposes  named  in  sec- 
tion 8  of  article  1  of  the  federal  constitution, 
and  that  the  purchase  of  land  for  the  erec- 
tion of  courthouses  and  post  offices  by  the 
United  States,  with  the  consent  of  the  legis- 
lature of  the  state,  does  not  ipso  facto,  vest 
exclusive  jurisdiction  in  the  United  States 
over  such  lands.  This  contention  is  not  ten- 
able. The  federal  constitution  provides  for 
a  Judicial  department  and  for  the  establish- 
ment of  post  offices  and  post  roads,  and 
buildings  are  "needful"  for  the  administra- 
tion of  justice  and  for  post  offices.  It  is  too 
narrow  a  construction  of  section  8,  art.  1,  of 
the  constitution  to  limit  the  exercise  of  ex- 
clusive jurisdiction  by  the  United  States  over 


lands  purchased  for  the  specific  purposes 
enumerated  therein.  Under  such  construc- 
tion, the  use  of  the  words  "and  other  need- 
ful buildings"  adds  nothing  to  that  section. 
Qrdronaux,  in  his  work  on  Constitutional 
Legislation,  supra,  says:  "The  functiunis  of 
the  general  government  demanding  the  es- 
tablishment of  f<^ts,  magazines,  and  dock- 
yards, and  the  erection  of  post  offices,  court- 
houses, mints,  and  other  buildings,  in  various 
parts  of  the  United  States,  the  framers  of 
the  constitution  made  provisions  accordingly 
for  acquiring  the  necessary  sites.  It  wa» 
contemplated  that  such  places  should  be  pur- 
chased either  from  states  or  Individuals,  and, 
as  it  was  necessary,  for  their  better  govern- 
ment that  congress  should  have  exclusive 
legislation  over  them,  the  clause  requinug 
the  legislature  of  the  state  making  the  ces- 
sion was  Introduced,  In  order  to  avoid  con- 
flicts of  jurisdiction."  See,  also.  Sinks  v. 
Reese,  19  Ohio  St  306;  Sharon  v.  HiU,  supra; 
Foley  V.  Shrlver,  81  Va.  668;  People  v.  Col- 
lins, 105  Cai.  504,  39  Pac.  16;  Hare,  Const 
Law,  pp.  1141-1143. 

Counsel  for  respondent  cite  In  re  Kelly, 
71  Fed.  545,  as  strongly  supporting  iheir 
position.  That  was  a  case  wherein  the  staie 
of  Wisconsin  by  legislative  enactment  cetlfd 
to  the  United  States  jurisdiction  over  cer- 
tain lands  purchased  by  the  United  States 
for  the  purpose  of  locating  a  national  asylum 
for  disabled  volunteer  soldiers.  The  legal 
title  to  said  lands  was  not  vested  in  the 
United  States,  but  was  vested  in  a  corpora- 
tion created  by  an  act  of  congress  for  the 
purpose.  The  cotirt  (In  re  Kelly,  supra  t.  in 
discussing  the  right  of  the  United  States  to 
«xerclse  exclusive  Jurisdiction  over  lands 
purchased  by  the  United  States,  with  the 
consent  of  the  legislature,  for  the  purposes 
enumerated  In  section  8,  art.  1,  says:  •The 
rule  thus  stated,  whereby  legislative  consent 
operates  as  a  complete  cession.  Is  appliira- 
ble  only  to  objects  which  are  specified  in  the 
above  provision,  and  cannot  be  held  to  so 
operate,  ipso  facto,  for  objects  not  expressly 
Included  therein.  Whether  it  rests  In  the 
discretion  of  congress  to  extend  the  provj- 
Blons  not  specifically  enumerated,  althou^ 
for  national  purposes,  upon  declaratloo  as 
'needful  buildings,'  and  thereby  secure  exclu- 
sive Jurisdiction,  is  an  Inquiry  not  presented 
by  this  legislation."  The  court  then  argues 
that  the  purchase  of  lands  by  the  United 
States,  with  the  consent  of  the  legislature  of 
the  state,  irrespective  of  its  use,  does  not 
vest  in  the  United  States  exclusive  Jurisdic- 
tion over  the  same,  and  that  in  det^nninlns 
the  question  of  Jurisdiction  under  porcbases 
not  made  for  the  specific  purposes  enumer- 
ated in  the  federal  constitution,  the  courts 
must  ascertain,  from  the  enactments,  wheth- 
er it  was  intended  that  the  United  States 
should  exercise  exclusive  jurisdiction  over 
such  lands  because  of  any  need  or  require- 
ment of  the  exercise  of  the  same.  Apply- 
ing this  rule  to  the  Kelly  Case,  above  cited, 


Digitized  by 


Google 


Kev.) 


STATE  V.  MACK, 


765 


the  court  therein  properly  held  that  the  Unit- 
ed States  did  not  have  the  right  to  exercise 
exduslTe  Jurisdiction  over  the  land  purchas- 
ed for  the  establishment  of  the  national  asy- 
lum for  disabled  volunteer  soldiers,  for  the 
reason  there  was  a  want  of  afflrmatlve  show- 
ing of  any  congressional  Intention  to  secure 
exclusive  jurisdiction,  and  the  provisions  of 
the  law  tended  to  show  that  such  Jurisdic- 
tion was  neither  Intended  nor  wanted;  oth- 
erwise, the  legal  title  to  the  lands  would 
have  been  taken  In  the  United  States.  The 
case  at  bar  is  clearly  dlstlngulBhable  from 
the  Kelly  Case,  supra.  The  lands  purchased 
under  the  act  of  January  13,  1885,  in  Carson 
City,  for  the  purposes  specified  therein,  were 
so  purchased  for  the  erection  of  "needful 
buildings,"  within  the  meaning  of  section  8 
of  article  1  of  the  federal  constitution.  This 
Is  clearly  manifest  from  the  necessity  of  the 
proper  exercise  of  the  rights,  powers,  and 
duties,  under  the  constitution,  of  congress  to 
establish  post  otHces  and  post  roads,  and  to 
create  and  maintain  federal  courts.  The  leg- 
islative intention  that  such  purchase  was 
made  under  said  section  8  Is  also  clearly 
manifest,  from  the  condition  of  the  act  of 
January  13, 1885,  prohibiting  the  expenditure 
of  any  portion  of  the  money  appropriated 
thereunder  until  the  state  of  Nevada  had 
ceded  to  the  United  States  "exclusive  Juris- 
diction" over  such  lands,  and  from  the  act, 
and  the  title  thereof,  of  the  legislature  of  Ne- 
vada, approved  February  24,  1885,  above  cit- 
ed, ceding  to  the  United  States,  "exclusive 
Jurisdiction"  over  such  lands;  also,  the  leg- 
islature of  Nevada,  by  an  act  thereof  ap- 
proved January  18,  1883,  consenting  to  the 
purchase  of  lands  within  said  state  by  the 
United  States,  ceded  "Jurisdlctton"  (not  ex- 
clusive) to  the  United  States  over  such  lands, 
and  attempted  by  an  express  proviso  therein 
to  retain  "concurrent  Jurisdiction."  St.  Nev. 
1883,  p.  13.  Considering  this  act  with  the 
act  of  congress  of  January  13,  1886,  and  with 
the  act  of  the  legislature  of  Nevada  of  Feb-, 
ruary  24,  1885,  above  cited.  It  Is  also  clearly 
manifest  that  the  attempt,  under  the  act  of 
1883,  to  retain  concurrent  Jurisdiction  in  the 
state,  was  regarded  by  congress  as  in  con- 
travention of  the  provisions  of  section  8,  art. 
1,  of  the  federal  constitution,  as  no  purchase 
or  apprc^riatlon  for  the  purposes  of  the  act 
was  made  thereunder,  and  until  after  the 
act  of  February  24,  1885,  became  operative. 
Counsel  for  respondent  further  contend  that 
the  proviso  of  the  act  of  February  24,  1885, 
ceding  exclusive  Jurisdiction  of  the  state  to 
the  United  States,  "except  the  administration 
of  the  criminal  laws  of  the  state,"  reserves  to 
the  state  all  criminal  Jurisdiction.  This,  also, 
is  not  tenable.  If  the  purchase  was  made, 
as  has  been  held  in  this  opinion,  under  the 
provisions  of  section  8,  art!  1,  of  the  federal 
constitution,  any  attempt  on  the  part  of  the 
legislature  to  retain  Jurisdiction  In  the  state 
over  the  lands  so  purchased  would  be  In  con- 
travention of  said  section,  and  therefore  void. 


Considering  the  legislative  Intention  manifest- 
ed in  the  various  acts,  above  cited,  and  that 
congress  and  the  legislature  must  have  had  In 
view  the  provisions  of  section  8,  art  1,  of  the 
federal  constitution  In  the  passage  of  said 
acts,  a  reasonable  and  fair  construction  to  be 
placed  upon  tlie  provlslMi  reserving  to  the 
state  the  "administration  of  the  criminal 
laws"  thereof  is  simply  the  reservation  to  the 
state  of  the  right  to  execute  criminal  process 
upon  the  lands  purchased  for  violation  of  the 
laws  of  the  state  committed  within  the  state 
and  without  the  purchased  lands.  Giving  the 
construction  contended  for  would.  In  effect, 
destroy  the  purpose  of  the  act.  It  is  a  well- 
settled  rule  of  construction  that,  when  a  stat- 
ute Is  of  a  doubtful  meaning,  the  first  thing  is 
,  to  ascertain  the  Intention  of  the  legislature 
i  that  passed  the  act,  and  that  Intention  must 
be  found,  if  possible,  within  the  act  Itself. 
Outside  the  statute,  cotirts  will  consider  the 
mischief  it  was  Intended  to  suppress,  or,  as 
the  case  may  be,  the  objects  or  benefits  there- 
by to  be  attained.  Maynard  v.  Johnson,  2 
Nev.  25.  From  the  act  itself  it  Is  clear  that 
the  legislature  Intended  to  consent  to  the  pur- 
chase of  lands  within  the  state  by  the  Unit- 
ed States  for  the  purpose  of  erecting  "needful 
public  buildings,"  and  to  cede  "exclusive  ju- 
risdiction" over  the  same  to  the  federal  gov- 
ernment, under  the  terms  of  section  8,  art.  1, 
of  the  federal  constitution.  Going  outside  of. 
the  'statute,  what  object  was  thereby  to  be 
attained?  That  the  legislature  Intended  to 
consent  to  the  purchase  of  lands  within  the 
state  by  the  United  States  for  the  purpose  of 
erecting  thereon  "needful  public  buildings," 
and  thereby  vest  in  the  United  States  exclu- 
sive Jurisdiction  over  the  same.  No  other  ob- 
ject could  be  attained,  for  the  United  States 
has  the  right  to  acquire  lands  within  the  state 
for  needftd  buildings  by  other  methods  than 
the  one  provided  in  the  constitution.  The 
United  States  may  purchase  lands  within  the 
state,  without  the  consent  of  the  legislature 
thereof,  but,  when  so  purchased,  the  posses- 
sion is  simply  that  of  an  ordinary  proprietor, 
and  the  state  retains  jurisdiction  over  the 
same  within  the  limits  of  its  authority.  Rail- 
road Co.  V.  Lowe,  supra;  U.  S.  v.  Cornell,  su- 
pra. Therefore  the  act  of  the  legislature  ap- 
proved February  24,  1885,  considered  In  the 
light  of  well-established  rules  of  construction, 
from  the  language  of  the  act  Itself  and  from 
the  object  to  be  attained  thereby,  Is  simply 
the  consent  of  the  state  to  the  purchase  of 
lands  within  Its  limits,  by  the  United  States, 
for  purposes  enumerated  in  said  section  8,  art. 
1,  of  the  constitution,  and  such  purchase  vest- 
ed exclusive  J\irisdictlon  over  said  lands  in  the 
United  States.  The  condition  In  the  act  of 
cession  cannot  be  construed  to  mean  that  the 
state  should  reserve  jurisdiction  for  the  pun- 
ishment of  crime  committed  upon  the  pur- 
chased land.  The  apparent  object  of  the  con- 
dition was  to  prevent  these  lands  from  becom- 
ing the  sanctuary  for  fugitives  from  Justice 
for  acts  done  within  the  Jurisdiction  of  the 


Digitized  by 


Google 


768 


47  P'AOIFIO  BBPOBTBB. 


(Cola 


■tate.  In  Railroad  Oa  t.  Lowe,  snpra,  tlie 
mpreme  court  of  the  United  States,  In  com- 
menting npon  Bucli  provisions,  uses  the  fol- 
lowing language:  "Now,  there  is  nothing  in- 
compatible with  the  exclusive  sovereignty  or 
Jurisdiction  of  one  state  that  it  should  permit 
another  state  In  such  cases  to  execute  its 
process  within  its  limits;  and  a  cession  of 
exclusive  Jurisdiction  may  well  be  made  with 
a  reservation  of  a  right  of  this  nature,  which 
then  operates  only  as  a  condition  annexed  to 
the  cession,  and  as  an  agreement  of  the  new 
sovereign  to  permit  its  free  exercise  as  quoad 
hoc  his  own  process."  For  these  reasons,  the 
proceedings  of  the  district  court  must  be,  and 
are,  annulled.  No  opinion  is  given  upon  the 
sufficiency  of  the  Indictment,  as  that  question 
Is  not  properly  before  this  court 


BELKNAP,  a  J^ 
concur. 


and  BONNIFIEIiD,  J^ 


(9  Colo.  A.  IM) 

NTPPEL  T.  FORKEIl  et  al. 

(Court  of  Appeals  of  Colorado.    Jan.  1S97.) 

Irkiqation  —  Wateb  Riodts  on  Pcblic  Lands  — 

POS8E8SORT   RlOBTS  OF  SeTTLEKS. 

1-  The  act  of  congress  of  March  8,  1891,  re- 
garding irrigating  reservoirB,  canals,  and  ditch- 
es on  the  public  domain,  applies  only  to  public 
land  which  was  vacant  and  uaoccupied  at  the 
time  of  its  passage,  and  does  not  authorize  one 
proceeding  under  its  provisions  to  interfere 
with  the  poasesBorj^  rights  of  settlers,  though 
without  title,  acquired  before  its  passage. 

2.  Rights  cannot  be  acquired  under  it  to  the 
damage  of  the  possessory  rights  of  such  settlers 
acquired  after  its  passage,  without  malting 
compensation  for  the  injury. 

3.  The  filing  of  a  plat  of  a  reservoir  under 
such  act  with  the  land  department  of  the  Unit- 
ed States,  and  its  approval  by  the  department, 
operates  only  as  a  license  or  quitclaim  so  far 
as  the  rights  of  the  government  in  the  land  af- 
fected are  concerned,  and  does  not  aflcct  prior 
rights  acquired  by  individuals. 

4.  The  irrigation  laws  of  the  state  do  not  au- 
thorize one  person  in  acquiring  or  using  water 
rights  thereunder  to  Injure  the  land  of  other 
owners  without  a  prior  purchase  or  condemna- 
tion, and  the  payment  of  compensation. 

Appeal  from  district  court,  Garfield  county. 

Action  by  Edward  Nlppel  against  William 
SI.  Forlcer,  George  H.  Forlcer,  and  Mrs.  B. 
P.  Gibson  to  recover  damages,  and  to  en- 
Join  further  trespass  and  injury  to  platn- 
tlfTs  water  reservoir.  Judgment  for  de- 
fendants on  cross  complaints,  and  plalntift 
appeals.    Affirmed. 

J.  W.  Dolllson,  Hayes  &  Prentiss,  and  Per- 
kins &  Thompson,  for  appellant  Ed.  T. 
Taylor,  for  appellees. 

REED,  P.  J.  Mrs.  Gibson  la  the  widow  of 
Ell  P.  Gibson.  In  the  year  1885,  Mr.  Gibson 
and  wife  settled  upon  the  unsurveyed  land 
of  the  United  States,  on  what  had  formerly 
been  the  Ute  Indian  reservation,  the  title  to 
which  had  been  obtained  by  treaty  with  the 
tribe.  On  the  22d  day  of  April,  1885,  the 
township  within  which  the  settlement  was 
oiade  was  opened  for  settlement  and  occn- 


patloa  onder  th.e  pre-emption  act  of  i&iX.  By 
the  terms  of  the  Ute  treaty,  title  could' only 
be  acquired  by  pre-emption  and  pnrchaae 
at  $1.25  per  acre,  the  proceeds  of  sales  to 
be  a  fund  held  In  trust  by  the  government 
for  the  benefit  of  the  Ute  Indians.  It  ap- 
pears that  the  settlement  of  Eli  P.  Gibson 
was  made  November  5,  18S1,  and  on  the  first 
day  that  the  land  office  was  open  (April 
22,  1885}  he  filed  his  declaratory  statement 
in  the  United  States  land  office.  Owing  to 
erroneous  surveys,  on  the  17th  of  August, 
1885,  the  land  In  the  township  was  with- 
drawn by  the  government  and  remained  so 
withdrawn  until  June  29,  1893.  EU  P.  Gib- 
son died  October  28,  1887.  His  widow  (ap- 
pellee) remained  upon  and  has  continuously 
occupied  the  land  filed  upon  by  her  former 
husband.  On  the  day  the  land  office  opened 
(June  29,  1893),  she  filed  a  pre-emption  claim 
in  her  own  right  upon  the  land,— and  on  the 
7th  of  October,  1893,  proved  up  upon  the 
land,  and  received  a  receipt  from  the  receiv- 
er of  the  United  States  land  office.  On  the 
1st  day  of  July,  1881,  William  Forker  set- 
tled upon  the  land  adjoining  that  of  Mrs. 
Gibson  .on  the  south.  He  made  extensive 
Improvements,  put  100  acres  under  cultiva- 
tion and  remained  In  the  possession  and  oc- 
cupation of  the  land  until  October,  1888, 
when  be  sold  his  possessory  right  to  William 
E.  Graham,  who  entered  upon  and  occupied 
the  land  until  October  9,  1802,  when  he  sold 
and  delivered  the  possession  to  George  H. 
Forker,  who  remained  In  the  occupancy  and 
possession,  and  on  August  7,  1803,  filed  up- 
on it,  and  on  February  12,  1894,  proved  up, 
paid  for  it,  and  recedved  a  receipt  from  the 
receiver  of  the  United  States  land  office. 
Both  the  Gibson  and  Forker  claims  were 
extensively  improved  and  cultivated  aftet 
1885,  and  in  that  year  were  Inclosed  by  sub- 
stantial fences  on  the  exterior  lines,  but 
without  a  division  fence  bet  ween.  them.  Up- 
on the  lands  of  Gibson  and  Forker  was  the 
bed  of  a  lake  or  natural  basin  that  filled 
'with  water  from  the  melting  of  Ice  and 
snow.  The  water  was  retained  by  an  eleva- 
tion or  natural  dam  at  the  lower  end.  It 
was  in  extent  about  S7  acres,  75  of  whldi 
were  on  the  Forker  place,  and  12  on  the  Gib- 
son place.  When  not  covered  by  water,  it 
was  swampy  and  unfit  for  cultivation.  In 
1885  the  parties  Jointly  cut  a  drain  through 
it  and  the  elevation  at  the  lower  end,  re- 
claimed the  land,  and  it  became  a  meadow 
from  which  hay  was  cut  annually. 

Appellant's  rights,  as  stated  In  the  com- 
plaint arc  as  follows:  "That  since  the  first 
day  of  April,  1889,  he  was  the  owner  of,  and 
entitled  to  the  possession  and  enjoyment  of, 
a  certain  tract  or  parcel  of  land  In  Garfield 
county  [description],  containing  100  acres; 
that  without  Irrigation  no  crops  could  be 
produced  on  said  lands;  without  irrigation 
the  whole  of  said  land  would  be  valueless; 
that,  for  said  purposes  of  Irrigation,  plain- 
tiff, on  or  about  the  3d  day  of  AprU,  1S89I, 
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constructed  a  reservoir  on  the  S.  E.  14  ot  sec- 
tion 24,  Tp.  6  S.,  K.  89  W.,  and  duly  filed 
in  the  office  of  the  recorder  of  Glarfield  coun- 
ty a  plat  and  statement  of  said  reservoir 
site,  claiming  said  land  for  reservoir  pur- 
poses; that  a  portion  of  the  land  covered  by 
the  water  stored  in  said  reservoir  5s  1  in  sec- 
tion 19,  Tp.  6  S.,  R.  88  W.;  that,  at  the  time 
of  the  location  of  said  reservoir  site,  the 
survey  of  said  Tp.  6  was  suspended,  and  has 
ever  since  remained,  and  now  Is,  suspended; 
and,  by  reason  of  said  suspension  of  said 
Tp.  6  aforesaid,  that  portion  of  said  reser- 
voir site  does  not  appear  on  said  plat  of 
said  reservoir  site."  The  land  claimed  by 
appellant  lay  below  to  the  west  of  the 
claims  of  Gibson  and  Forker,  80  rods,  two 
40-acre  tracts  of  vacant  land  lying  between 
them.  The  map  referred  to  a«  showing  the 
plat  and  statement  of  the  reservoir  and  the 
claim  of  appellant,  which  was  filed  in  the 
recorder's  office,  Is  in  evidence,  made  by  J. 
C.  Kune,  a  civil  engineer.  The  reservoir,  as 
shown,  Is  about  600  feet  long  in  greatest 
length,  and  500  feet  wide  in  greateet  width; 
does  not  extend  over  the  line  of  Gibson  and 
Forker.  Its  upper  end  Is  500  feet  from  the 
lower  end  of  the  old  lake  bed,  and  Is  platted 
as  being  entirely  upon  vacant  public  land. 
In  the  recorded  statement  filed.  It  was  said: 
"All  of  said  reservoir  site  lies  in  the  N.  F. 
Vi  of  S.  E.  Vi  of  section  24,"  etc.;  clearly  In- 
dicating the  absence  of  any  Intention  of  ap- 
propriating any  land  of  Gibson  and  Forker 
vrhich  was  In  sections  19  and  29.  The  reser- 
voir, as  platted  and  filed,  covers  about  five 
acres.  On  August  1,  1889,  appellant  filed 
with  the  county  recorder  a  supplemental  or 
additional  statement,  not  verified  or  accom- 
panied by  a  map  or  plat,  claiming  "a  reser- 
voir site  not  exceeding  120  acres  on  Sec.  19"; 
and  on  the  same  date  (August  21,  1889)  he 
prepared  and  filed  In  the  office  of  the  coim- 
ty  recorder  "a  notice  to  the  world,"  "that 'he 
was  entitled  to  the  use,  occupation,  enjoy- 
ment, and  possession  of  all  that  portion 
of  the  nnsurveyed  public  domain  included 
•within  the  bounds  of  what  was  formerly  sec- 
tions 19,  20,  29,  30,  32,  and  33  in  township  6, 
and  section  4  in  township  7,"  etc.,  which  In- 
cluded farms  In  the  actual  occupancy  of 
parties  who  had  been  in  possession  several 
years,  among  them  those  of  Gibson  and 
Forker.  This  wholesale  appropriation  of 
4,480  acres  of  land  was,  as  claimed,  for  the 
purpose  of  Irrigating  bis  farm.  In  March, 
1895,  six  years  after  his  alleged  appropria- 
tion, he  testified:  "I  claim  to  own  the  wa- 
ter by  appropriation  and  usage.  In  1890  I 
used  a  little;  in  1891  and  1802  I  used  most  of 
it;  and  In  1893  I  used  a  little.  I  never  used 
all  the  water,  because  I  am  not  prepared  and 
fixed  yet.  I  intend  to  take  up  a  desert  land 
claim  as  soon  as  I  can  get  this  stilt  settled; 
so  I  will  need  all  the  water,  and  more  than 
tbere  is  there." 

This  action  was  brought  by  appellant  to 
recover  damages  for  an  alleged  trespass  and 


Injury  to  his  reservoir  by  appellees.  The  al- 
leged wrongs  and  injuries  are  stated  as  fol- 
lows: "That  plaintlfr  has  had  the  quiet, 
peaceable,  and  undisturbed  possession  of 
said  reservoir  and  use  of  water  collected 
therein  at  all  times  since  the  3d  day  of  April, 
1889,  unUi  April,  1893.  That  Mrs.  Tillie  Gib- 
son claimed  that  a  portion  of  certain  land 
claimed  by  her,  and  covered  by  said  reser- 
voir site,  was  overflowed,  and  threatened 
that  she  would  endeavor  to  defeat  plaintiff's 
right  to  hold  and  maintain  said  reservoir 
site,  built  a  fence  across  said  reservoir  site, 
and  Is  continuing  to  build  fences  across  said 
reservoir  site;  and  that  she  forbade  plaintiff 
the  right  to  enter  upon  said  land  so  occupied 
SIS  said  reservoir,  to  take  care  and  protect 
the  same;  and  that  she  (the  said  defendant) 
has  conspired  and  is  now  conspiring  with 
the  said  W.  B.  and  George  Forker,  the  other 
defendants  herein,  and  others,  to  injure  and 
destroy  said  reservoir,  and  to  deprive  said 
plaintiff  of  the  use  of  the  waters  collected 
and  stored  therein,  by  causing  a  great  quan- 
tity of  water  to  be  discharged  into  plaintiff's 
resei-volr.  That  the  claim  of  Mrs.  Tillie  Gib- 
son is  subsequent  and  subject  to  plaintiff's 
reservoir  right  That  on  or  about  the  2d 
day  of  April,  1803,  William  E.  ITorker  and 
George  Forker,  two  defendants  herein,  con- 
structed a  dam  above  the  lower  part  of  said 
reservoir,  with  the  knowledge  of  said  Mrs. 
Gibson,  and  upon  the  land  claimed  by  her, 
In  such  a  poor  and  temporary  manner  as  to 
be  unsafe  and  Insufficient  to  hold  the  water 
collected  thereon;  and  that  after  said  dam 
was  so  constructed,  and  was  about  filled 
with  water.  It  gave  way,  and  discharged  a 
large  volume  of  water  into  the  low^er  part  of 
said  reservoir  of  plaintiff,  causing  the  dam- 
age thereto.  That  said  dam  was  constructed 
solely  for  the  purpose  of  destroying  plain- 
tiff's reservoir,  and  depriving  him  of  the  use 
of  the  water.  That  neither  said  William  E. 
Forker  nor  George  Forker  had  any  Interest 
In  or  to  any  land  embraced  in  said  reservoir, 
and  said  dam  was  built  by  said  Forkers 
against  the  protest  of  plaintiff.  That  a  fur- 
ther trespass  was  committed  on  the  27th  day 
of  April,  1893,  by  the  interference  with  the 
reservoir  outlet,  which  caused  a  great  loss 
of  water  out  of  said  reservoir.  That,  by 
reason  of  the  premises,  plaintiff  was  dam- 
aged in  the  sum  of  $'200.  That  defendants 
have  threatened  to  and  will  continue  said 
acts  complained  of  against  plaintiff's  reser- 
voir. That  plaintiff  cannot  obtain  water- 
from  any  other  source  to  irrigate  his  land, 
and,  without  water  to  irrigate  It,  said  land  is 
valueless.  That  defendants  are  insolvent, 
and  have  no  property  out  of  which  an  exe- 
cution could  be  satisfied.  That  plaintiff's 
only  remedy  is  by  Injunction.  Plaintiff 
prays  judgment  against  defendants  for  the 
sum  of  $200  damages,  costs  of  suit  and  in- 
junction." On  May  24,  1803,  appellant  filed 
the  following  supplemental  statement  as  an 
addition  to  his  former  complaint:     "That 
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since  filing  complaint  on  the  11th  day  of 
May,  IBUii,  and  service  of  summons,  one  of 
the  defendants,  Mrs.  Gibson,  disregarding 
plaintiff's  rights  in  his  reservoir  and  water 
stored  therein,  did  on  the  23d  day  of  May, 
A.  D.  1893,  enter  upon  said  reservoir,  dug 
up  the  ground,  and  Interfered  with  the  nat- 
ural flow  of  water  into  said  reservoir." 

Mrs.  Gibson  filed  a  separate  answer,  which, 
after  denying  some  of  the  allegations  of  the 
complaint,  is  as  follows:  "She  admits  that 
plaintiff  did  construct  an  embankment  on  un- 
occupied land  west  of  the  land  of  defendant. 
The  defendant  admits  being  the  widow  of  one 
E.  P.  Gibson,  deceased,  who  died  on  the  28th 
day  of  October,  1887,  and  then  states  what  is 
hereinafter  reiterated  in  the  cross  complaint, 
and  admits  that  she  has  complained  of  and 
protested  against  said  plaintiff's  attempting  to 
overflow  a  portion  of  said  tract  of  land  by  vir- 
tue of  said  reservoir,  and  she  threatened  to 
prevent  plaintiff's  appropriation  of  said  land; 
and  she  admits  that  she  has  forbidden  plain- 
tiff many  times  the  right  to  enter  utMU  said 
tract  of  land,  or  any  portion  thereof,  for  reser- 
voir purposes.  She  alleges  that  she  had  a 
right  to  whatever  she  did  do,  or  caused  to  be 
done,  in  regard  to  the  flow  of  the  water 
through  plaintiff's  reservoir  down  the  natural 
channel,  where  the  water  had  been  wont  to 
flow  and  be  drawn  off  of  defendant's  premises, 
and  that  any  obstructions  that  plaintiff  has  or 
may  attempt  to  prevent  the  natural  drainage 
and  escape  of  water  from  defendant's  premises 
are  in  violation  of  defendant's  prior  rights." 
Also  a  cross  complaint,  as  follows:  "That  Bll 
P.  Gibson,  the  husband  of  the  defendant,  set- 
tled upon  the  tract  of  land  described  In  folio 
116,  as  his  home  and  pre-emption  claim,  which 
the  defendant  Mrs.  Gibson  now  claims;  that 
In  the  year  1SS5  she  went  on  said  premises 
to  reside  with  her  husband,  said  Gibson;  that 
prior  to  the  22d  day  of  Apri.1,  A.  D.  1883,  said 
land  was  all  unsurveyed  public  domain  of  the 
United  States;  that  on  that  date  the  township 
In  which  said  land  was  situated  was  opened 
for  filing  for  the  first  time  In  the  United  States 
land  office  at  Glenwood  Springs,  on  which  day 
said  Gibson  filed  his  declaratory  statement  in 
said  land  office  for  said  tract  of  lanil,  which 
was  then  described  by  the  survey  then  In 
force  [description  of  property],  and' being  the 
same  land  upon  which  this  defendant  made 
her  home  and  pre-emption  claltp  ever  since 
said  filing,  on  the  29th  day  of  June,  1893;  that 
the  survey  of  said  township  was  suspended 
from  the  17th  day  of  August,  1885.  until  the 
29th  day  of  June,  1803;  that  defendant  filed 
her  declaration  of  occupancy  and  possession 
of  said  land;  that  in  her  declaratory  statement 
the  land  is  described  as  [description  of  proper- 
ty], and  on  the  7th  day  of  October,  1893,  the 
defendant  Mrs.  Gibson  made  final  proof  on 
said  land,  and  obtained  a  receiver's  receipt; 
that  defendant  has  made  improvements  In  cul- 
tivating and  farming  said  premises,  and  in 
building  ditches  to  irrigate  said  land,  and 
fenced  said  land,  and.  If  she  should  be  de- 


prived of  the  land  claimed  by  this  pretended 
reservoir  site,  she  would  be  Irreparably  dam- 
aged; that,  some  time  in  tne  spring  of  Uftfl), 
the  plaintiff  herein,  at  a  point  on  government 
land  below  and  westerly  from  this  defendant 
(Gibson's)  land,  commenced  doing  Bome  woric 
towards  making  a  dam;  that  this  defendant, 
fearing  that  this  dam,  if  raised  to  any  consid- 
erable height,  might  cause  water  to  back  upon 
her  said  land.  Immediately  notified  said  plaia* 
tiff  in  writing  not  to  construct  any  dam  or  lo- 
cate any  reservoir  which  might  back  vfatet 
onto  any  portion  of  her  land,  and  this  defend- 
ant has  frequently  since  said  time  notified 
plaintiff  not  to  build  any  reservoir  ttiat  would 
affect  or  in  any  manner  back  water  on  said 
premises;  that,  notwithstanding  defendant's 
protests,  the  plaintiff,  with  full  knowledge  of 
the  defendant's  prior  rights  In  said  premises, 
has  gone  ahead  from  time  to  time,  and  con- 
structed a  small  dam  at  said  point;  that  this 
defendant's  land  naturally  slopes  and  drains 
off  to  the  westerly  in  a  well-defined  channel, 
and  that  said  dam  obstructs  the  natural  chan- 
nel and  fiow  and  drainage  of  the  water  off  of 
this  defendant's  said  lands  where  In  the  nat- 
ural channel  the  water  has  Immemorially  flow- 
ed off  of  said  land,  and,  If  said  dam  is  bnllt 
or  maintained  In  its  present  position,  it  will 
further  dam  up  and  olwtruct  the  natural  chan- 
nel of  the  waste,  excess,  and  all  water  from 
the  defendant's  said  land,  and  cause  said  water 
to  back  up  onto  her  land,  and  thereby  greatly 
damage  said  land,  and  Injure  the  crops  of  this 
defendant;  and  said  dam  Is  and  will  be  a  com.- 
tinning  damage,  injury,  menace,  and  nuisance 
to  this  defendant,  and  greatly  depreciate  the 
value  of  ho:  said  property.  This  defendant 
then  alleges  the  filing  of  a.  pretended  plat  and 
statement  of  bis  reservoir  by  plaintiff  on  June 
3,  1889,  with  the  clerk  and  recorder  of  Gar- 
field county,  Colo.,  and  afterwards,  and  on  the 
21st  day  of  August,  1889,  made  and  filed  an 
alleged  supplemental  statement  of  his  pretend- 
ed reservoir,  said  statement  not  being  accom- 
panied by  any  plat,  and  not  i^lng  sworn  to; 
that  said  plat  shows  said  reservoir  as  being 
entirely  on  government  land,  but  plaintiff  Is 
trying  to  appropriate  part  of  this  defendant's 
land,  without  bringing  any  condemnation  suit, 
or  without  acquiring  any  right  in  any  manner 
to  appropriate  said  premises,  and  all  of  said 
acts  of  plaintiff  are  in  violation  of  this  de- 
fendant's prior  rights,  and  without  her  con- 
sent, and  thereby  destroying  a  large  portion 
of  this  defendant's  land,  and  rendering  a  large 
portion  of  her  land  valueless,  fo  her  grait  and 
irreparable  Injury,  whereby  this  defendant 
will  be  damaged  In  the  sum  of  nearly.  If  not 
quite,  $2,000,  If  plahitlff  Is  allowed  to  fur- 
ther construct  and  maintain  his  dam;  and 
this  defendant  has  already  been  damaged  W 
the  unlawful  acts  of  the  plaintiff  in  the  sum 
of  $230;  that  plaintiff  has  recently  caused  to 
be  backed  up  water  on  defenilaut's  premises 
overflooding  her  hay  land,  and  greatly  dam- 
aging the  same,  and  threatens  to  continue  to 
wrongfully  overflow  and  flood  her  said  land. 
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and  destroy  ber  bay  crop,  and  to  prevent  de- 
fendant from  cutting  her  hay  this  jrear  off  of 
said  land.    This  defendant  alleges  that  since 

the  commencement  of  this  suit,  ,  1893, 

the  plaintiff  has  filed  other  and  further  pre- 
tended reservoir  plats  and  statements  for  his 
reservoir  site,  and  attempted  to  embrace  a 
portion  of  this  defendant's  land;  that  said 
filed  and  recorded  documents  are  a  cloud  upon 
this  defendant's  title  to  her  lands,  and  tend  to 
depreciate  the  value  thereof."    The  defendant 
Mrs.  Gibson,  for  a  second  and  further  cause  of 
action,  alleges:  "That  there  IS  a  kind  of  basin 
or  low  portion  of  land  running  through  the 
land  of  the  defendant  George  Forker,  and  onto 
the  land  of  this  defendant.     In  the  spring  of 
each  year  the  melting  snow  water  collects  In 
said  basin,  and,  unless  drained,  would  form  a 
large  pond  and  slough  on  the  land  of  this  de- 
fendant;  and  the  defendant'  George  Porker, 
with  Ell  P.  Gibson  and  William  Forker,  made 
a  ditch  to  drain  between  the  years  1S81  and 
1885,  said  drain  ditch  running  westerly  and 
northwesterly  down  the  natural  channel  for 
said  water  for  one-third  of  a  mile,  and  into 
a  gulch   or   ravine   sufflcient   to   drain   said 
slongh,  thus  rendering  the  land  valuable  for 
crops.     That   this   drain   ditch    continued    to 
draw  off  said  water  until  the  building  of  the 
embankment  by  the  plaintiff.    That  since  the 
bringing  of  this  suit,  in  October,  1893,  the  plain- 
tiff filled  up  said  drain  ditch,  making  an  impas- 
sable dyke  for  about  20  feet  In  length,  so  as 
to  prevent   all   water   exci^t  a   very   small 
amount  from  going  through  said  ditch.    That 
plaintiff's  act  in  filling  up  said  ditch  was  a 
trespass  upon  this  defendant's  property.    That 
plaintiff  is  insolvent,  and  had  removed  his  fam- 
ily and  personal  effects  out  of  the  county,  and 
that  defendant  has  no  plain,  speedy,  or  ade- 
quate remedy  at  law  In  the  premises.     That 
the  damage  done,  and  which  will  be  done,  by 
plaintiff,  unless  restrained  by  order  of  this 
court,  is  great,  and  will  be  very  great  and  ir- 
reparable; and  that,  by  reason  of  building 
said  dam  across  said  drain  ditch,  defendant 
has  been  damaged  in  the  further  sum  of  near- 
ly, if  not  quite,  f250.     Wherefore  defendant 
prays  Judgment  against  the  plaintiff  (1)  re- 
quiring plaintiff  to  take  away  said  dam  In 
said  drain  ditch  and  the  dam  across  the  nat- 
ural  channel   which   drains   this   defendant's 
land;    (2)  for  a  temporary  writ  of  injunction 
enjoining  plaintiff  and  all  persons  acting  un- 
der him  from  further  constructing  or  maintain- 
ing said  dams,  etc.,  and  that  said  plaintiff  may 
be  compelled,  at  his  own  expense  and  without 
delay,  to  remove  said  dams  or  embankments, 
in  order  to  permit  the  free  flow  of  said  sur- 
plus water  off  of  this  defendant's  land,  and 
from    hindering   or   delaying    this    defendant 
from  the  free  use  and  enjoyment  of  every  por- 
tion of  her  premises,  and  for  an  order  enjoin- 
ing and  restraining  plaintiff  from  making  any 
record  of  filing  any  claims  of  any  kind  to  any 
Ix>rtion  of  defendant's  said  land  for  a  reser- 
voir site  or  any  other  piupose,  or  from  fur- 
tlier   beclouding  the  defendant's  UUe  to  the 
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premises,  and  that,  upon  final  hearing,  said 
injunction  be  made  perpetual;  that  said  plats 
and  statements,  so  far  as  they  affect  defend- 
ant's said  land,  may  be  canceled,  etc.;  for 
$500  damages,  and  for  costs  of  suit" 

The  answer  of  William  and  George  H. 
Forker  is  as  follows:  "That  they  have  not 
Information  sufficient  upon  which  to  base  a 
belief  as  to  whether  or  not  plaintiff  is  en- 
tltied  to  the  tract  of  land  In  questicm  as  a 
reservoir  site  since  April  3,  1889,  or  whether 
plaintiff  located  said  resarvoir  at  that  time, 
and  therefore  deny  the  same,  and  claim  said 
location  is  absolutely  void  against  defend- 
ants' long  established  rights.  Defendants 
deny  that  the  land  embraced  in  the  reservoir 
site  was  a  part  of  the  public  domain  of  the 
United  States  since  July,  1881;  deny  that 
the  plaintiff  has  expended  $1,500  in  the  con- 
struction of  his  reservoir,  ditches,  etc.,  or 
that  there  is  000  acres  of  land  lying  under 
said  reservoir  site.  They  deny  that  they 
have  no  right,  title,  or  claim  to  any  of  the 
land  in  the  vicinity  of  said  reservoir  site. 
They  deny  that  on  the  27th  day  of  April, 
1893,  or  at  any  other  time,  they  moved  or 
caused  to  be  moved  the  gate  or  outlet  of  said 
reservoir,  or  that  plaintiff  Is  damaged  by 
their  acts.  Defendants  deny  that  they  con- 
structed a  dam  for  storing  water  so  as  to  de- 
stroy plaintiff's  reservoir  and  dam,  or  that 
same  was  poorly  constructed,  so  as  to  be  un- 
safe." 

And  the  following  a'oss  complaint  was  filed 
by  George  H.  Forker:  •  "That  about  July  1, 
1881,  the  defendant  William  Forker  located 
and  settied  upon  a  tract  of  land  containing 
160  acres,  part  of  the  unsurveyed  public  do- 
main, but  since  surveyed  and  described  as  ' 
lots  No.  6,  7,  17,  and  19  in  section  29,  lots 
Nos.  7  and  8  in  section  30,  in  Tp.  6,  S.,  R.  88 
W.,  6th  P.  M.,  in  said  Garfield  county,  Colo- 
rado, situated  above  and  in  the  immediate 
vicinity  of  plaintiff's  reservoir.  That  William 
Forker  made  said  land  his  home.  Improved  it, 
built  drain  ditches,  and  made  it  of  great 
value  for  agricultural  purposes.  That  a  large 
portion  of  said  land  covers  the  bottom  of  a 
former  lake,  and  is  almost  a  natural  reser- 
voir, sufficient  to  store  and  hold  the  water 
from  the  melting  snow  in  the  spring,  so  as  to 
thoroughly  saturate  and  Irrigate  the  meadow 
land  thereof;  and  that,  unless  the'  surplus 
water  is  drained  off  of  said  land  imme- 
diately after  such  thorough  Irrigation,  it  be- 
comes worthless  for  agricultural  purposes. 
That,  for  the  purpose  of  draining  off  said  sur- 
plus water,  the  defendant  William  Porker 
constructed  a  drain  ditch  In  the  years  1881 
and  1882,  so  as  to  cause  said  water  to  more 
perfectly  flow  through  its  natural  channel. 
That  said  William  Forker  continued  to  use, 
hold,  and  enjoy  said  land  and  improvements 
until  in  October,  A.  D.  1888,  when  he  sold  . 
his  possessory  right  to  William  B.  Graham, 
who  constantly  occupied  and  improved  the 
same  until  about  the  9th  day* of  November, 
1802,  when  he  sold  aU  his  interest  in  said 
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land  to  George  H.  Forker,  who  has  held,  oc- 
cnpled,  and  Improred  the  same  ever  since. 
That,  as  soon  as  the  survey  of.  said  land  was 
approved,  the  defendant  George  H.  Forker 
filed  his  preemption  statement  in  the  United 
States  land  office  at  Glenwood  Springs,  Col- 
orado, he  being  a  citizen  of  the  United  States, 
over  the  age  of  21  years,  and  entitled  to  the 
pre-emption  right.  That  the  dams  and  dykes 
built  by  the  plaintiff  for  his  reservoir  are  so 
constructed  as  to  obstruct  the  natural  outflow 
of  water  from  said  defendant's  land,  and  to 
overflow  and  flood  about  seventy-five  acres 
of  his  lands,  and  to  destroy  defendant's  hay 
crop,  and  did  during  the  months  of  May  and 
June,  1893,  prevent  the  proper  flow  of  water, 
and  cause  the  same  to  remain  on  defendant's 
growing  crop,  to  his  damage  in  the  sum  of 
$300.  That  between  the  1st  and  6th  days  of 
October,  1893,  plaintiff  constructed  another 
dam  across  defendant's  drainage  canal,  so  as 
to  completely  obstruct  and  dain  the  overflow 
of  any  water  from  said  lands,  when  the 
same  became  stored  thereon,  to  the  damage 
and  ruin  of  defendants  hay  crop.  That  the 
said  dams  are  a  standing  and  perpetual  nui- 
sance to  the  defendant  and  others  interested 
In  the  drainage  of  said  lake  bottom.  That 
by  the  backing  up  and  detention  of  said  sur- 
plus water,  in  May  and  June,  1893,  defendant 
was  further  and  permanently  injured  In  the 
sum  of  $200.  That  plaintiff  still  maintains 
the  dams  and  dykes  to  said  reservoir,  and 
thi-eatons  to  maintain  them  permanently. 
Wherefore  defendant  George  Forker  prays 
(1)  that  plaintiff  be  required  to  remove  said 
dam;  (2)  that  plaintiff  be  perpetually  re- 
strained by  injunction  from  maintaining  or 
■  further  constructing  or  repairing  said  dams, 
dykes,  reservoirs,  or  other  obstructions 
that  may  obstruct  the  natural  flow  of  water 
from  defendant's  land;  (3)  that  defendant  re- 
cover fnto  plaintiff  $500,  his  damages  and 
cost;  (4)  for  general  relief;  and  (5)  that  Wil- 
liam Forker  have  judgment  for  costs." 

On  December  4,  1893,  the  court  allowed  an 
Interlocutory  injunction  to  appellees,  restrain- 
ing appellant  from  obstructing  the  drain  ditch 
or  In  any  way  Interfering  with  the  flow  of 
water  from  the  land  of  appellees;  also  made 
an  order,  mandatory  In  character,  that  api>el- 
lant  should  within  30  days  open  the  drain 
ditch,  and  make  openings  through  the  em- 
bankment built  by  him;  and,  in  case  of  bis 
refusal,  appellees  were  allowed  to  do  the 
work  at  the  expense  of  appellant.  "On 
March  24,  1894,  plaintiff  filed  his  replication 
to  the  separate  and  amended  answer  and 
cross  complaint  of  Mrs.  E.  P.  Gibson,  which 
is  a  denial  of  the  matter  set  up  in  said  an- 
swer and  cross  complaint,  and  denies  that 
the  defendant  Mrs.  E.  P.  Gibson,  at  any 
time  prior  to  the  29th  day  of  June,  1893,  made 
her  or  any  pre-emption  claim  to  the  land  now 
claimed  by  her;  and  plaintiff  says  that  on 
the  20th  day  of  June,  1893,  said  defendant 
Mrs.  TiUie  Glkson  abandoned  all  right  and 
claim  to  said  land  and  Improvements  there- 


on, as  the  heir  or  successor  of  the  said  Ell  P. 
Gibson,  and  then  and  there  claimed  and  filed 
on  said  land  in  her  own  individual  right,  and 
denies  that  the  defendant  Gibson  filed  with 
the  clerk  and  recorder  of  Garfleld  coimty  her 
declaration  of  occupancy  and  possession  until 
after  the  commencement  of  this  action."  On 
the  same  date,  plaintiff  replied,  denying  the 
allegations  of  the  answer  and  cross  complaint 
of  the  two  Forkers.  On  the  8th  day  of 
March,  1895,  the  case  was  tried  to  the  court, 
without  a  Jury.  The  court  found  all  the  im- 
portant issues  of  fact  for  appellees,  granted 
the  relief  prayed,  and  decreed  a  perpetual 
Injunction.  From  such  decree  an  appeal  was 
prosecuted  to  this  court. 

The  Judgihent  and  decree  appear  to  have 
been  fully  warranted  by  the  evidence.  The' 
Forkers'  title  and  possession  ran  back  to 
1881,  and  during  all  that  time  had  been  oc- 
cupied by  the  elder  Forker,  then  Graham, 
then  the  younger  Forker.  Mr.  and  Mrs.  Gib- 
son entered  into  the  possession  of  the  land 
in  1885.  In  1887,  Mr.  Gibson  died,  without 
being  able  to  obtain  a  title,  by  reason  of  the 
land  having  been  withdrawn.  Mrs.  Gibson 
repiained  continuously  In  the  occupation  and 
possession  until  1893,  and  obtained  title  at 
the  eai'iiest  possible  date,  and  George  H. 
Porker  a  few  months  after.  At  the  time,  in 
1889,  that  appellant  entered  upon  and  claim- 
ed the  right  to  occupy  the  land  below,  the 
lands  of  Forker  and  Gibson  were  inclosed 
with  a  substantial  fence.  Each  had  near  100 
acres  under  cultivation,  and  had  Jointly 
drained  and  reclaimed  the  old  lake  bed,  and 
converted  it  Into  meadow.  The  first  effort 
of  appellant  in  the  way  of  a  reservoir  was 
the  filing  a  plat  of  one  four  or  fire  acres  in 
extent,  on  vacant  land  of  the  United  States. 
His  next  effort  was  to  file  an  amended  claim 
to  120  acres  of  the  land  occupied  by  appel- 
lees, and  a  declaratory  statement  of  seven 
sections.  Involving  all  the  farms  in  the  val- 
ley. His  first  practical  act  to  make  a  reser- 
voir was  to  fill  and  dam  the  drain  ditch  dug 
by  appellees,  set  the  water  back,  again  sub- 
merge the  old  lake  bed,  destroy  the  meadow, 
making  of  It  a  reservoir,  the  water  to  be 
drawn  off  and  used  at  some  point  below; 
and,  although  in  1896  he  testified  to  having 
constructed  13  miles  of  ditch,  it  was  also 
shown  that  such  ditch  was  not  constructed 
to  irrigate  his  land,  but  to  carry  water  by  and 
below  for  some  undefined  purpose,  presum- 
ably for  the  purpose  of  sale.  It  will  be  ob- 
served that  in  its  inception  the  declared  pur- 
pose was  to  irrigate  his  land  without  which 
the  land  was  valueless;  yet,  after  six  years 
of  alleged  occupation,  he  had  put  but  a  few 
acres  under  cultivation,  and  stated  in  bis  tes- 
timony that  he  Intended  to  get  land  under 
the  "Desert  Land  Act"  upon  which  he  could 
use  the  water.  From  his  settlement  in  1889 
until  1891,  he  appears  to  have  attempted  to 
proceed  under  the  Irrigation  laws  of  the 
state.  After  the  passage  by  congress  of  the 
act  of  March  3,  1891,  in  regard  to  ditches. 
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(ianals,  reservoirs,  etc.,  upon  the  public  do- 
main, he  attempted  to  base  bis  right,  and 
construct  a  reservoir  under  its  provisions.  A. 
more  fatal  misapprehension  of  the  law  can- 
not be  conceived.  It  had  frequently  been 
held  that  the  act  only  applied  to  vacant  and 
unoccupied  land.  By  the  wording  of  the 
act,  the  rights  of  occupants  who  are  in  pos- 
session without  title  are  respected  and  pro- 
tected; the  last  clause  of  section  lU  being: 
"Whenever  any  person  or  coi"poratlon,  In  the 
construction  of  any  canal,  ditch  or  reservoir 
injures  or  damages  the  possession  of  any 
settler  on  the  public  domain,  the  party  com- 
mitting such  injury  or  damage  shall  be  lia- 
ble to  the  party  injured,  for  such  injury  or 
damage."  The  suit  was  brought  by  appel- 
lant to  assert  and  establish  certain  supposed 
equitable  rights,  and  also  to  recover  damages 
for  the  alleged  Infraction  of  those  rights.  No 
offer  was  made  to  do  equity, — to  malte  com- 
pensation for  injury  to  the  possession  prior 
to  1893.  Subsequent  to  1893,  and  for  nearly 
two  years  before  the  trial  occurred,  appel- 
lees had  the  title,— the  fee;  and  the  effort 
was  to  dispossess  them,  and  appropriate  to 
his  own  use  over  one-half  of  the  land  to 
which  they  had  a  title  from  the  government, 
without  making  a  purchase  of  it  or  offering 
compensation.  The  whole  course  of  appel- 
lant, from  the  start,  was  so  at  variance  with 
morality  and  common  honesty,  as  to  subject 
him  to  severe  criticism  and  censure,  and  pre- 
clude him  from  asserting  any  rights  in  a 
court  of  equity. 

In  the  printed  brief  of  counsel,  considera- 
ble space  is  devoted  to  the  supposed  rights 
of  appellant  under  the  Irrigating  laws  of  the 
state,  by  appropriation,  etc.     I  do  not  con- 
ceive that  it  has  any  place  or  bearing  in  this 
controversy.    Admitting  all  that  Is  said  to  be 
correct  and  a  proper  exposition  of  the  law, 
yet  irrigation  laws  are  in  regard  to  water, 
and  they  have  never  been  construed  as  al- 
lowing the  destruction  of  the  land  of  two 
farms  to  obtain  water  for  the  use  of  the  third. 
When  the  lands  of  others  are  indispensable, 
the  right  to  them  must  be  acquired  by  pur- 
chase  or  by   condemnation,   and  adequate 
compensation  made.    Great  stress  Is  laid  up- 
on the  fact  that  application  was  made  to, 
and  a  plat  and  map  of  a  proposed  reservoir 
filed  with,  the  department  of  the  interior, 
and  by  it  approved  and  accepted.     I  consid- 
er  this   matter  of  no  controlling  influence 
■whatever.    It  could  only  operate  as  a  license, 
grant,  or  quitclaim  on  land,  within  the  ex- 
pressed Intention  of   congress.     It  is  very 
doubtful  whether  the  land  ceded  in  trust  to 
the  government  by  the  Utes  could,  under  the 
treaty,  be  subjected  to  the  subsequent  law 
for   reservoirs;   but  upon  this  question  we 
(express  no  opinion.     It  does  not  appear  that 
the  fact  of  its  havhig  been  part  of  the  reser- 
vation and  the  tenure  by  which  the  govern- 
ment held  the  title  was  brought  to  the  atten- 
tion of  the  land  department. 

Appellees  filed  a  protest  against  the  ap- 


proval of  the  reservoir  plat,  whldi  was  over- 
ruled. Secretary  Smith  In  October,  1894,  In 
his  decision,  says  In  regard  to  this  protest: 
"In  this  connection  it  must  be  remembered 
that  the  approval  by  the  department  of  the 
map  of  location  of  a  reservoir  site  filed  upon- 
under  the  provisions  of  the  act  of  March  3, 
1801,  carries  only  the  right  of  way  over  va- 
cant public  lands  covered  by  such  location, 
and  in  no  wise  affects  other  tracts.  •  *  • 
This  department  cannot  Inquire  Into  the  mer- 
its of  the  protests,  but  must  refer  the  par- 
ties to  the  courts  for  their  proper  remedy.  If 
in  any  wise  Injured  In  their  possession,  by 
the  building  and  use  of  the  proposed  reser- 
voir." In  re  Ulbson,  19  I^and  Dec.  Dep.  Int. 
304.  This  authoritative  construction  of  the 
law  under  which  appellant  claimed  was  con- 
clusive against  him.  The  act  had  no  retro- 
active effect.  In  no  way  affected  those  whose 
rights  attached  previous  to  its  passage,  but 
parties  entering  after  the  passage  tools  subject 
to  the  reservoir  act  It  only-  applied  to  lands 
vacant  and  unoccupied  at  the  time  of  its  pas- 
sage. It  follows  that  the  decree  and  judg- 
ment of  the  district  court  should  be  affirmed. 
Afllrmed. 


(U6  Cal.  IT) 

PEOPLE  v.  WHITE.     (Or.  225.) 

(Supreme  Court  of  California.     Feb.  3,  1897.) 

BCKGLAKT — OESCBIPTIOS  OP  Pkemises— Vakiance 

— Attempt  to  Commit— Discretios. 

1.  Where  the  indictment  charged  a  burglari- 
ous entry  of  a  house  described  by  numiwr,  etc., 
"belonging  to  John  Doe,  whose  real  name  is 
unknown,"  proof  that  the  house  belonged  to  a 
woman  was  not  fatally  variant 

2.  An  objection  that  the  court  erred  in  failing 
to  give  sufficient  instructions  will  not  be  con- 
sidered where  defendant  neglected  to  aslc  fuller 
instructions  at  the  time. 

3.  On  trial  for  burglary,  it  was  within  the 
discretion  of  the  court  to  refuse  to  take  the  jury 
to  examine  the  premises. 

Department  1.  Appeal  from  superior  court, 
city  and  county  ot  San  Francisco;  Edward  A. 
Belcher,  Judge. 

William  White  was  convicted  of  an  attempt 
to  commit  burglary,  and  appeals.    Affirmed. 

Wm.  Hoff  Cook,  for  appellant  Atty.  Gen. 
W.  F.  Fitzgerald  and  Charles  H.  Jackson,  for 
the  People. 

BEATTY,  C.  J.  The  defendant  was  con- 
victed of  an  attempt  to  commit  burglary  in 
the  first  degree,  and  appeals  from  the  Judg- 
ment and  from  an  order  denying  his  motion 
for  a  new  trial.  His  first  point  Is  that  there 
was  a  variance  between  the  proof  and  the 
indictment. 

1.  The  Indictment  charged  a  burglarious  en- 
try of  a  bouse  situate  at  No.  45  South  Park, 
San  Francisco,  belonging  to  John  Doe, 
whose  real  name  Is  unlcnown,  etc.  The  evi- 
dence showed— or  was  sufficient,  at  least,  to 
sustain  a  verdict— that  defendant  attempted. 
In  the  nighttime,  to  enter  burglariously  a 
vacant  dwelling  at  No.  45  South  Park,  but 
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that  the  house  was  the  property  of  Letitia 
Bagnall,  a  woman,  and  the  precise  point  Is 
that,  while  the  indictment  charges  that  the 
house  belonged  to  some  unknown  man  (John 
Doe  being  the  name  of  a  man),  the  proof 
shows  that  It  belonged  to  a  woman.  The 
mere  statement  of  this  point  Is,  we  think,  a 
sufficient  answer  to  It. 

2.  The  court  denied  the  request  of  the  de- 
fendant to  send  the  Jury  to  view  the  prem- 
ises. Whether  a  view  of  the  premises  is  prop- 
er In  any  case  is  a  matter  resting  in  the  sound 
discretion  of  the  trial  Judge,  and  we  do  not 
find  In  this  case  the  slightest  ground  for 
holding  that  there  was  any  abuse  of  discre- 
tion. 

3.  It  is  objected  that  the  court  failed  to  give 
a  sufBcIent  Instruction  as  to  attempt  to  com- 
mit burglary.  The  court  instructed  the  Jury 
generally  that  a  person  who  attempts  to  com- 
mit a  crime,  but  Is  prevented  or  Interrupted  or 
otherwise  falls  to  accomplish  It,  may  be  pun- 
ished for  the  attempt,  and  that  they  might 
convict  the  defendant  of  an  attempt  to  com- 
mit burglary  if  they  were  satisfied  beyond  a 
reasonable  doubt  that  he  made  such  attempt 
If  the  defendant  thought  that  these  Instruc- 
tions were  not  full  enough,  he  should  have 
requested  one  more  specific. 

4.  The  court,  In  defining  a  reasonable  doubt, 
gave  the  same  instruction  commented  on  In 
People  V.  Paulsen  (Gal.)  46  Pac.  734;  and,  on 
the  authority  of  that  case,  It  Is  contended 
that  this  judgment  must  be  reversed.  But 
the  Judgment  In  the  Paulsell  Case  was  not  re- 
versed on  account  of  the  Instruction  that  was 
given,  but  because  an  instruction  often  ap- 
proved by  this  court  was  refused.  In  this 
case  no  instruction  on  the  subject  of  reason- 
able doubt  was  refused;  and  the  one  given, 
though  perhaps  not  so  full  and  clear  as  the 
oft-approved  definition  of  Chief  Justice  Shaw, 
Is,  nevertheless,  free  from  error,  as  was  hehi 
in  People  v.  Shaughnessy,  110  Cal.  604,  43 
Pac.  2.  We  find  no  error  in  the  record,  and 
the  Judgment  and  order  appealed  from  are 
affirmed. 

We  concur:  VAN  FLEET,  J,;  HARRI- 
SON, J. 

(U6  Cal.  32) 

OGDEN  V.  DAVIS  et  al.    (L.  A.  106.) 

(Supreme  Court  of  California.     Feb.  3,  1897.) 

Appeal  Bond— Liabimtt  of  Sureties— Waste — 

Depicienot. 

1.  Sureties  in  an  appeal  bond  against  waste 
on  certain  described  land  cannot  be  held  for 
waste  on  other  land,  on  parol  evidence  of  a  mis- 
description. 

2.  Recital  in  an  appeal  bond  that  the  penal 
sum  named  was  the  amount  fixed  by  the  judge 
of  the  court  is  conclusive  of  an  order  fixiivg  the 
amount,  pursuant  to  Code  Civ.  Proc.  §  045;  so 
that  it  need  not  be  averred  or  proved  in  an  ac- 
tion on  tlie  bond. 

3.  The  penalty  in  an  appeal  bond  binding  the 
sureties  in  the  sum  of  $2,000  (being  the 
amount  for  that  purpose  fixed  by  the  judge  of 
this  court)  that,  during  the  possession  of  such 
property  by  the  appellant,  he  will  not  commit 


•  •  •  waste  thereon,  and  that,  !f  said  Judg- 
ment •  •  •  be  affirmed,  •  »  •  they  will 
pay  the  amount  of  any  deficiency  upon  said 
sale,"  applies  to  the  deficiency,  as  well  aa  to 
waste. 

Department  2.  Appeal  from  superior 
court.  Riverside  couuty;   J.  S.  Xoyes,  Judge. 

Action  by  Matthew  B.  Ogden  against  E.  J. 
Davis  and  another.  Judgment  for  defend- 
ants.    Plaintiff  appeals.     Reversed. 

Purlngton  &  Adair  and  Collier  &  Evans, 
for  appellant.  W.  J.  Mclntyre,  E.  B.  Stan- 
ton, and  Caldwell  &  Duncan,  for  respond- 
ents. 

HENSHAW,  J.  Plaintiff  had  obtained  a 
Judgment  In  the  superior  court  against  one 
C.  E.  Packard  In  an  action  to  foreclose  a 
mortgage.  Packard  prosecuted  an  appeal 
to  this  court,  and  gave  an  undertaking  for 
damages  and  costs  and  to  stay  execation, 
with  defendants  for  sureties.  The  Jodsment 
was  afiirmed  upon  appeal  (36  Pac  642),  and 
this  action  Is  prosecuted  against  the  sureties 
upon  the  undertaking.  Plaintiff  suffered 
nonsuit,  and  appeals  from  the  Judgment. 

The  complaint  charged  in  two  causes  of  ae- 
tion,— the  one,  for  damages  In  the  sum  of 
$2,000  for  waste  suffered  upon  the  land  and 
premises;  the  other,  for  a  deficiency  in  the 
sum  of  $8,58405,  remaining  after  sale  of  the 
mortgaged  premises.  So  much  of  the  un- 
dertaking as  is  pertinent  to  this  considera- 
tion is  in  the  following  language:  "Whereas, 
C.  E.  Packard,  the  defendant  In  the  above- 
entitled  action,  has  appealed  to  the  supreme 
court  of  the  state  of  California  from  a  final 
Judgment  made  and  entered  against  him  hi 
the  said  action  in  the  said  superior  com-t, 
in  favor  of  the  plaintiff  In  said  action,  on  the 
2d  day  of  May,  1883,  for  the  foreclosure  of 
a  mortgage  on  certain  lands  and  premises 
therein  described,  for  the  sum  of  $17,079.40, 
Including  costs  of  this  suit,  with  persoiul 
Judgment  against  the  defendant  for  any  de- 
ficiency   upon    sale    under    said    judgment; 

*  *  *  and  whereas  the  appellant  Is  desb^ 
ous  of  staying  the  execution  of  the  said  judg- 
ment so  appealed  from  in  so  far  as  relates 
to  the  sale  of  'the  lands  and  premises:  We 
do  further,  in  consideration  thereof,  and  of 
the  premises,  jointly  and  severally  undertake 
and  promise,  and  do  acknowledge  ouraelvcs, 
further.  Jointly  and  severally  bound  in  the 
further  sum  of  two  thousand  dollars  (b«ii< 
the  amount  for  that  purpose  fixed  by  the 
Judge  of  this  court),  that  during  the  posses- 
sion of  such  property  by  the  appellant  he  ■win 
not  commit,  or  suiter  to  be  committed,  any 
waste  thereon,  and  that  if  said  judgment  ap- 
pealed from  be  affirmed,  or  the  appeal  be  dis- 
missed, they  will  pay  the  amount  of  any  dei- 
clency  upon  said  sale."  This  undertaking,  tot 
a  description  of  the  mortgaged  premises,  iv- 
fers  to  the  complaint  The  complaint  toQcfw- 
ed  the  mortgage,  and  described  tbe  land  ts 
"lot  261  of  the  lands  of  the  Riverside  Land  t 
Irrigation  Company,  as  surveyed  by  tiiAl*- 
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wortby  &  HIgbie,  according  to  the  plat  of 
Bald  survey  of  record  In  the  county  record- 
er's office  of  the  county  of  San  Bernardino." 
Upon  the  trial  it  was  made  to  appear  that 
the  description  was  erroneons,  and  that 
there  was  no  lot  2&1  of  the  lands  of  the  Riv- 
erside Land  &  Irrigation  Company,  but  that 
there  was  a  lot  201  of  the  lands  of  the  South- 
em  California  Colony  Association.  The  de- 
scription, however,  had  never  been  reformed, 
and  was  followed  throughout  in  the  decree 
and  foreclosure  sale. 

The  defendants'  grounds  of  motion  for  a 
nonsuit  were  that  waste  was  not  shown  to 
have  been  committed  upon  the  lands  de- 
scribed in  the  bond;  that  no  order  of  the 
court  fixing  the  penalty  for  deficiency  was 
shown  to  have  been  made;  that  the  penalty 
therein  mentioned  is  confined  to  waste;  that, 
as  to  deficiency,  the  bond  is  not  such  as  is 
required  by  the  Code  of  Civil  Procedure; 
and  that  the  bond  was  without  consideration, 
and  void,  in  that  it  did  not,  in  efCect,  stay  ex- 
ecution upon  the  judgment  during  the  pend- 
ency of  the  appeal. 

The  first  ground  of  nonsuit  urged,  namely, 
that  the  waste  was  not  shown  to  have  been 
committed  upon  the  lands  described  in  the 
bond,  was  well  taken.     Sureties  upon  such 
ah  obligation,  it  Is  well  settled,  are  entitled 
to  stand  upon  the  express  terms  of  their 
agreement,  and  are  never  Implicated  beyond 
those  terms.     It  is  not  permitted,  as  against 
them,  to  suflfer  anything  to  be  done  which 
will  change  or  vary  the  known  and  definite 
risk  which  they  assumed  in  entering  upon 
their  contract.     It  is  frequently   said  that 
they  are  favoritea  of  the  law,  and  have  a 
right  to  stand  upon  the  strict  terms  of  their 
obligation  when  such  terms  are  ascertained. 
Pierce  v.  WhIUng,  63  Cal.  538;    People   v. 
Breyfogle,  17  Cal.  508;   People  v.  Buster,  11 
Cal.  215;   Civ.  Code,  f  2836;   Carter  v.  Mul- 
reln,  82  Cal.  169,  22  Pac.  1086;   Elder  v.  Kut- 
ner,  97  Cal.  400,  32  Pac.  563;   McMicken  v. 
Webb,  6  How.  299.    These  particular  defend- 
ants were  sureties  8<ralnst  waste  that  might 
be  committed  upon  'ot  264  of  the  lands  of 
the  Riverside  Land  &  Irrigation  Company. 
The  effort  to  prove  by  parol  evidence  that  a 
parcel  of  land  not  answering  the  description 
called  for  in  the  undertaking  had  suffered 
Tvaste  at  the  hands  of  defendants'  principal 
-was  not  permissible,  and  the  evidence  to  that 
effect  was  properly  excluded  by  the  court. 
It  follows,  therefore,  that  plaintiff  failed  to 
establish  a  cause  of  action  for  waste  under 
the  first  cause  of  action  of  his  complaint,  and 
as  to  that  cause  of  action  the  nonsuit  was 
properly  granted. 

The  other  grounds  of  nonsuit  urged  may 
be  considered  together.  They  relate  more 
particularly  to  the  second  cause  of  action,  by 
■which  a  Judgmetvt  for  deficiency  is  sought. 
It  is  contended  on  behalf  of  respondents 
tbat,  ander  section  915  of  the  Code  of  Civil 
I»roeednre,  the  penal  amount  of  the  bond  to 
corer  a  deficiency  should  have  been  fixed 


by  order  of  eonrt,  and  that  the  proofs  In  the 
case  fail  to  disclose  that  any  such  order  was 
made.  The  objection  is  untenable.  The 
bond  names  the  penal  sum  of  $2,000,  and 
recites  that  this  sum  is  the  amount  fixed  by 
the  Judge  of  the  court.  The  sureties,  equal- 
ly with  the  principal,  are  bound  by  such  re- 
citaL  It  may  be  taken  as  true  against  them, 
and  need  not  be  averred  in  the  complaint 
or  proved  upon  the  trial.  McMillan  v.  Dana, 
18  Cal.  339;  Irwin  v.  Backus,  25  Cal.  214; 
Hathaway  v.  Davis,  33  Cal,  101;  Murdock  v. 
Brooks,  38  Cal.  596;  Smith  v.  Fargo,  57  Cal. 
157;  Herm.  Estop.  §  162.  In  its  form  the 
undertaking  strictly  complies  with  the  pro- 
visions of  section  945  of  the  Code  of  Civil 
Procedure,  as  Interpreted  In  Boob  v.  Hall, 
105  Cal.  413,  38  Pac.  977.  The  sureties  up- 
on the  undertaking  bound  themselves  in  the 
penal  sum  of  $2,000  to  moke  good,  not  only 
any  damage  which  might  arise  from  waste, 
but  any  deficiency  Judgment  which  might  re- 
main after  sale  of  the  mortgaged  premises. 
If  the  $2,000  were  consumed  by  a  Judgment 
against  the  sureties  for  waste,  no  recovery 
could  be  had  against  them  for  deficiency  If, 
upon  the  other  hand,  no  damages  for  waste 
were  recovered,  the  full  amount  of  $2,000 
was  available  to  make  good  any  deficiency. 
Upon  the  trial  it  was  shown  that  there  was 
a  deficiency  in  a  sum  exceeding  $8,000.  It 
was  a  deficiency  that  arose  strictly  within 
the  terms  and  provisions  of  the  undertaking. 
The  land  sold  under  foreclosure  was  the 
land  described  in  the  complaint  and  mort- 
gage, whatever  piece  or  parcel  that  may 
have  been.  Upon  the  sale  of  that  land  this 
deficiency  resulted.  For  that  deficiency 
these  sureties  are  responsible  to  the  extent 
of  $2,000.  The  fact  that  plaintiff,  by  his  ac- 
tion, asks  Judgment  for  the  whole  amount  of 
the  deficiency,  does  not  deprive  him  of  his 
right  to  recover  that  sum,  which  the  sure- 
ties bound  themselves  to  make  good.  The 
nonsuit  upon  the  second  cause  of  action  was 
therefore  improperly  granted;  and  the  Judg- 
ment is  reversed,  and  the  cause  remanded, 
with  directions  to  the  trial  court  to  sustain 
the  motion  for  nonsuit  upon  the  cause  of  ac- 
tion for  waste,  and  to  deny  the  motion  for  a 
nonsuit  upon  the  cause  of  action  for  de- 
ficiency. 


We     concur: 
LAND,  J. 


TEMPLE,     J.;      McF  AR- 


CS Cat  Uorep.  592) 
MATTHEWS  v.  BULL.    (S.  P.  5W.) 
(Supreme  Court  of  California.    Feb.  1,  1897.) 

INJCKT  to    EMPLOTB  —  Pl.BAnlSG  —  IXCOMPETENT 

Foreman— Ketention—Mastku's  Liabilitt. 

1.  In  an  actiou  for  personal  Injuries,  plaintiff 
need  not  allege  that  he  was  not  negligent. 

2.  A  verdict  will  not  be  disturbed  where  the  , 
evidence  is  conflicting. 

3.  Under  Civ.  Code,  §  1971,  providinK  that 
"an  employer  must  in  all  cases  indemnify  his 
employ^  for  losses  caused  by  the  former's  want 
of  ordinary  care,"  the  employer  is  responsible 
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for  an  injury  caused  to  one  employ^  by  the 
negligence  of  anotlier,  whom  lie  haa  retained 
with  knowledge  of  bis  incompetence. 

4.  A  master  cannot  divest  himself  of  respon- 
sibility for  the  selection  and  retention  of  com- 
petent servants  by  delegating  the  duty  to  an- 
other. 

5.  Where  an  employ^  is  injured  by  the  drop- 
ping of  a  hammer  of  a  pile  driver,  at  a  signal 
by  the  foreman,  before  he  was  signaled  by  the 
employs  putting  a  ring  on  the  pile,  the  employ- 
er is  liable,  if  the  foreman  negligently  gave  the 
signal. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Humboldt  coun- 
ty;  G.  W.  Hunter,  Judge. 

Action  by  William  H.  Matthews  against 
.Tohn  C.  Bull,  .Tr.  From  a  judgment  in  favor 
of  plaintiff,  and  au  order  refusing  a  ne.w  trial, 
defendant  appeals.     Affirmed. 

S.  M.  Bock  and  F.  A.  Cutler,  for  appellant. 
h.  F.  Porter  and  J.  N.  Gillett,  for  respondent 

BELCHER,  C.  This  is  an  action  to  recover 
damages  for  an  injury  sustained  by  the  plain- 
tiff while  he  was  in  the  employ  of  the  defend- 
ant. By  the  verdict  and  judgment  plaintiff 
was  awarded  damages  in  the  sum  of  $1,000; 
from  which  jtidgment,  and  an  order  refusing 
a  new  trial,  the  defendant  has  appealed. 

Tn  1895  the  defendant  was  engaged  in  con- 
structing jetties  at  the  entrance  to  Humboldt 
Bay.  A  portion  of  the  work  to  be  done  was 
the  driving  of  piles.  R.  T.  Stone  was  the  su- 
perintendent of  the  work  on  the  south  Jetty, 
with  authority  to  hire  and  discharge  all  the 
men  employed  on  tliat  Jetty.  In  April  he  hir- 
ed the  plaintiff  as  a  common  laborer,  and 
also  hired  Robert  Astleford  to  act  as  foreman 
of  the  pile-driver  crew.  Plaintiff  commenced 
at  once,  and  thereafter  continued  to  perform 
the  work  assigned  to  him,  until  May  7th, 
when  he  was  injured.  Astleford  commenced 
at  once  to  act  as  foreman  of  the  crew,  and 
continued  to  so  act  until  May  15th,  when  he 
was  discharged.  On  May  7th,  a  large  pile 
having  been  put  in  place  to  be  driven,  Astle- 
ford directed  the  plaintiff  to  go  up  the  driver 
and  put  a  ring  on  the  top  of  the  pile.  Plain- 
tiff thereupon  climbed  up  the  ladder  to  the 
third  staging,  about  2i  feet  above  the  base, 
and  then  pulled  the  ring  up  by  a  rope  attach- 
ed to  it.  The  ring  was  about  16  inches  in 
diameter,  and  weighed  from  40  to  45  pounds. 
Astleford  was  standing  at  the  foot  of  the  driv- 
er, close  up  to  the  pile,  where  he  could  not 
see  the  plaintiff,  and  from  that  point  he  hal- 
looed to  the  plaintiff  to  put  on  the  ring.  Plain- 
tiff started  to  put  the  ring  on  the  pile,  was 
Just  shoving  it  over  with  his  right  hand,  wh«i 
Astlefonl,  having  waited  only  from  a  quar- 
ter to  a  half  of  a  minute  after  hallooing,  sig- 
naled to  the  engineer  to  let  the  hammer  fall, 
and  he  did  so.  The  hammer  struck  on 
plaintiff's  hand,  and  ci-ushed  it  so  that  It  had 
to  be  amputated,  and  this  is  the  injury  com- 
plained of.  It  was  the  custom,  when  a  man 
went  aloft  to  put  the  ring  on  a  pile,  for  him, 
as  soon  as  he  had  it  in  place,  to  signal  to  the 
foreman,  and  be  then  signaled  to  the  engineer 


to  let  the  hammer  fall.  Bat  on  this  occasion 
the  plaintiff,  as  he  testifi«d,  gave  no  signal 
whatever.  And  if  Astleford  had  stepped  aside 
a  few  feet,  to  the  place  where  be  usually  stood 
when  such  work  was  being  done,  he  conld 
have  seen  the  plaintiff,  and  seen  when  the 
ring  was  in  place.  It  is  alleged  in  the  com- 
plaint tliat  Astleford  was  the  foreman  of  the 
pile-driver  crew  of  which  plaintiff  was  a 
member;  that  the  work  of  constructing  said 
Jetty  was  of  a  dangerous  cliaracter,  and  re- 
quired skill,  prudence,  knowledge,  and  care- 
fulness on  the  part  of  those  In  charge  thereof, 
and  that  It  was  the  duty  of  defendant  to  pro- 
vide men  possessing  all  these  qualifications; 
that  the  said  Astleford,  by  reason  of  his 
habitual  carelessness  and  negligence,  was  in- 
competent to  have  charge  of  such  work,  of 
which  fact  defendant  had  due  notice;  that 
he  was  constantly  exposing  those  under  him 
to  unnecesciary  dangers  and  risks,  which  fact 
defendant  well  knew,  having  almost  daily 
notice  thereof;  that  the  defendant,  ■weil  know- 
ing said  Astleford  to  be  an  incompetent,  care- 
less, and  negligent  man  In  the  work  in  wliich 
he  was  employed,  carelessly  and  negligently 
retained  him  In  such  employment  as  foreman 
of  said  crew;  and  that  the  said  Astleford,  on 
the  7th  day  of  May,  1895,  carelessly  and  neg- 
ligently caused  the  hammer  of  the  pile  driver 
to  drop  upon  plaintiff's  right  hand,  crushing 
and  bruising  it  to  such  an  extent  tliat  it  liad 
to  be  amputated.  The  answer  denies  all  the 
averments  of  the  complaint  as  to  carelessness 
and  incompetency  oC  Astleford,  and  alleges 
that  the  injury  to  plaintiff. was  wholly  caused 
by  his  own  fault  and  carelessness,  and  was 
not  caused  by  any  carelessness  or  negligence 
of  Said  Astleford. 

1.  The  first  point  made  for  a  reversal  is  that 
the  complaint  was  fatally  defective  Ijecause  it 
contained  no  allegation  that  plaintiff  did  not 
know  of  the  Incompetency  of  Astleford.  This 
point  cannot  be  sustained.  In  this  state  the 
law  seems  to  be  settled  that  in  this  class  of 
ca.scs  it  is  not  necessary  to  allege  In  the  com- 
plaint that  the  injury  was  done  without  fault 
or  negligence  on  the  part  of  the  plaintiff. 
When  such  a  defense  is  relied  uxion,  the  bur- 
den Is  on  the  defendant  to  establish  it  Robin- 
son V.  Railroad  Co.,  4S  Cal.  409;  Magee  v. 
Railroad  Co.,  78  Cal.  430,  21  Pac.  114;  Smith 
V.  Steamship  Co.,  99  Cal.  4G2,  34  Pac.  S4. 

2.  Under  the  issues  raised  by  the  pleadings, 
the  principal  questions  to  be  determined 
were:  (1)  Was  Robert  Astleford  a  careless 
and  negligent  man,  constantly  exposing  those 
under  him  to  danger?  (2)  Did  defendant 
have  knowledge  of  Astleford's  carelessness, 
and,  having  such  knowledge,  retain  htm  In 
hlsemploy?  (3)  Was  the  injury  su.stainedby 
plaintiff  caused  by  Astleford's  carelessness 
or  negligence?  (4)  Was  the  injury  sustained 
by  plaintiff  caused  by  his  own  carelessness 
or  negligence?  These  were  all  questions  of 
fact  for  the  Jury,  and  were  answered,  as 
shown  by  the  verdict  in  favor  of  the  plain- 
tiff.   Appellant  contends  that  the  evidence 
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was  Insuflacient  to  Justify  the  verdict,  but  in 
onr  opinion  tliis  contention  cannot  be  sus- 
tained. The  eyidence  in  the  case  covers 
more  than  100  pages  of  the  printed  transcript, 
and  Is  largely  quoted  by  counsel  in  their 
briefs.  But  to  set  It  out,  even  in  substance, 
would  extend  this  opinion  to  great  length, 
and  subserve  no  useful  purpose.  It  is  true 
that  in  many  respects  the  evidence  is  square- 
ly conflicting,  and  some  of  it  must  have  been 
untrue;  but  what  part  of  it  was  true  and 
what  false  was  a  matter  for  the  jury  to  de- 
termine, and  the  settled  rule  in  such  cases, 
that  the  verdict  will  not  be  disturbed  for 
want  of  evidence  to  Justify  it,  must  be  fol- 
lowed. 

3.  The  duties  which  an  employer  owes  to 
his  empIoy(^s  are  said  to  be  "to  furnish  suita- 
ble machinery  and  appliances  by  which  the 
service  is  to  be  performed,  and  to  keep  them 
in  repair  and  order;   to  exercise  ordinary 
care  in  the  selection  and  retention  of  sufli- 
clent  and  competent  servants  to  properly  con- 
duct the  business  In  which  the  servant  is  em- 
ployed, and  to  make  such  provisions  for  the 
safety  of  employes  as  will  reasonably  protect 
them  against  the  dangers  incident  to  their 
employment.     The  performance  of  these  du- 
ties cannot  be  shifted  by  it  to  a  servant,  so 
as  to  avoid  responsibility  for  Injury  caused 
to  another  servant  by  its  omission;   nor  is 
their  negligent  performance  one  of  the  ordi- 
nary risks  of  the  service  Impliedly  assumed 
by  the  employ^  by  Ids  contract  of  employ-, 
ment."    Daves  v.  Pacific  Co.,  98  Oal.  10,  32 
Pac.  708.    The  Civil  Code  provides  that  "an 
employer  must  in  all  cases  indemnify  his  em- 
ploy6  for  losses  caused  by  the  former's  want 
of  ordinary  care."    Section  1971.    And,  speak- 
ing of  this  section,  the  court,  in  Gler  v.  Rail- 
way Co.,  108  Cal.  133,  41  Pac.  23,  said,  "Such 
lack  of  ordinary  care  as  may  well  be  shown 
by  the  retention  of  an  unfit  employe  after 
knowledge  of  the  fact,  as  by  a  failure  to  use 
due  diligence  at  the  time  of  bis  selection,  and 
In  either  Qise  the  liability  of  the  employer 
attaches."     And  see  7  Am.  &  Eng.  Enc.  Law, 
p.  848,  where  the  general  rule  upon  the  sub- 
ject is  stated  as  follows:     "Although  an  em- 
ployer may  have  used  due  care  and  dili- 
gence  in   selecting  his  servants,   if   subse- 
Quently  he  obtains  knowledge  of  a  servant's 
incompetence  or  unfitness  for  his  position, 
and  retains  him  in  his  employment,  he  is  lia- 
ble to  a  fellow  servant  for  any  injury  result- 
iDjr   from  such  unfitness,"  except  in  cases 
•wvhere  the  injured  servant  "knew  of  such  in- 
coini)etence,  and  made  no  complaint  about  it 
to   his  employer."     Under  the  law  as  thus 
declared,  and  the  facts  as  found  by  the  jury, 
tlie  plaintiff  was  clearly  entitled  to  recover 
damages  for  his  injuries. 

4.  Appellant  claims  that  the  court  commit- 
ted numerous  errors  of  law  In  the  admission 
axid  rejection  of  evidence.  But,  without  tak- 
ing time  to  discuss  the  several  rulings  com- 
plained of  separately,  we  deem  It  enough  to 
Bay  tbat  they  all  seem  to  have  been  author- 


ized and  proper;  and,  at  any  rate,  we  can 
see  in  them  no  such  prejudicial  error  as 
would  call  for  and  justify  a  reversal  of  the 
judgment . 

6.  Appellant  complains  of  some  of  the  in- 
structions given  by  the  court  to  the  jury,  and 
particularly  of  the  first  one,  which  reads  as 
follows:  "I  charge  you,  as  law,  that  it  is 
the  duty  of  a  master  to  exercise  ordlnarj- 
care  in  the  selection  and  retention  of  suffi- 
cient and  competent  servants  to  properly  con- 
duct the  business  in  which  the  servant  is  em- 
ployed. '  And,  in  this  connection,  I  further 
charge  you  that  the  master  cannot  divest 
himself  of  liability  by  Intrusting  the  per- 
formance of  this  duty  to  any  other  person. 
This  duty  the  law  imposes  upon  the  master 
personally,  for  the  safety  and  protection  of 
his  servants.  If,  therefore,  the  master  dele- 
gates this  duty  to  any  other  person,  no  mat- 
ter what  his  rank  may  be,  the  person  so  se- 
lected becomes  the  representative  of  the  mas- 
ter. If,  therefore,  you  find  from  the  evi- 
dence that  defendant,  John  C.  Bull,  Jr.,  did 
not  personally  undertake  to  perform  this  du- 
ty, but  that  he  delegated  the  sajme  to  one  R. 
T.  Stone,  his  superintendent  at  the  south  jet- 
ty, then  I  charge  you  that,  as  to  such  duty, 
the  said  Stone  stood  In  the  place  of  defend- 
ant, and  any  negligence  or  failure  on  the 
part  of  said  Stone  in  relation  to  said  duty 
would  be  the  negligence  or  failure  of  defend- 
ant." This  instruction  stated  the  law  cor- 
rectly, as  has  been  many  times  held  by  this 
court  And  the  instruction.s,  as  a  whole, 
stated  all  the  law  applicable  to  the  case  with 
a  commendable  clearness  and  precision. 
Among  other  things,  the  court  told  the  jury 
that  "the  act  complained  of  here  as  being 
negligent  was  the  giving  of  the  signal  to  the 
engineer  by  Astleford  to  let  the  hammer  fall 
before  the  proper  signal  had  been  communi- 
cated to  Astleford,"  and  that,  "unless  Astle- 
ford carelessly  and  negligently  gave  the  sig- 
nal to  the  engineer  to  drop  the  hammer,  yo»ir 
verdict  must  be  for  defendant"  There  was 
no  error  in  the  giving  or  refusing  instruc- 
tions. The  judgment  and  order  appealed 
from  should  be  affirmed. 

We  concur:     SBARLS,  C;   BRITT,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  frox  are  atUrmed. 


(11$  Cal.  1) 
BXRNE  V.  HOAG  et  al.    (L.  A.  203.) 
(Supreme  Court  of  California.    Jan.  29,  1897.) 
JuDOMENT— Amendment. 
In  foreclosure  on  default  in   payment  of 
the  first  of  several  installments  of  interest  con- 
tracted to  be  paid,  a  decree  directing  a  sale  to 
satisfy  said  installment  alone,  which  was  sign- 
ed by  the  jndcp,  and  entered  by  the  clerk,  coul(? 
not  be  amended  on  motion  of  plaintiff,  so  as 
to  provide  for  further  sales  on  subsequent  de- 
faults. 
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Department  2.  Appeal  from  superior  court, 
Riverside  county;  J.  S.  Noyes,  Judge. 

Action  by  Olive  Byrne  against  Abraham 
Hoag  and  another,  In  which  there  was  a 
judgment  for  plaintiff.  An  amended  judg- 
ment was  subsequently  entered,  from  which 
defendants  appeal.    Reversed. 

Chas.  R.  Gray,  for  appellants.  Purlngton 
&  Adair,  for  respondent. 

McPARLAND,  J.  This  Is  an  appeal  by 
the  defendants  from  a  judgment  against 
them,  entered  on  the  28th  day  of  Novem- 
ber, 1895.  The  facts  of  the  case,  as  they  ap- 
pear upon  the  record,  are  as  follows:  In 
1893  the  plaintiff  commenced  this  action 
against  the  defendants  to  foreclose  a  mort- 
gage given  by  the  latter  to  the  former  to 
secure  a  promissory  note  for  $2,000,  dated 
April  27,  1892,  payable  in  three  years  rrom 
date,  with  Interest  at  12  per  cent,  per  an- 
num, payable  annually.  At  the  time  of  the 
commencement  of  the  suit  the  first  install- 
ment of  interest  was  due,  and  it  was  alleged 
in  the  complaint  "that  no  sum  either  on  the 
account  of  the  principal  or  interest  on  the 
said  note  has  been  paid";  and  the  prayer 
is  for  judgment  for  the  said  sum  of  |2,000 
and  <  interest,  and  that  the  usual  decree  be 
made  for  the  sale  of  the  mortgaged  premises, 
the  application  of  the  proceeds  thereof  to  the 
satisfaction  of  the  whole  amount  of  the  note, 
and  for  a  deficiency  judgment.  In  the  answer 
the  defendant  denied  that  there  was  any- 
thing more  due  than  the  one  year's  interest, 
and  prayed  that  the  plaintiff  have  no  greater 
relief  than  a  decree  with  respect  to  said  in- 
terest. The  court  rendered  a  judg^nent  for 
the  aum  of  $240,  with  interest  thereon  at 
the  rate  of  7  per  cent,  per  annum  from  the 
27th  day  of  April,  1893,  and  for  an  attorney's 
fee  of  $100  and  costs,  and  decreed  that  the 
mortgaged  premises  be  sold  to  satisfy  that 
amount  This  was.  all  that  the  judgment 
embraced.  The  decree  was  signed  by  the 
judge  of  the  superior  court  in  which  the 
action  was  pending,  and  was  entered  on  the 
27th  day  of  November,  1883.  Findings  were 
waived.  On  the  15th  day  of  August,  1893, 
more  than  a  year  and  a  half  after  the  entry 
of  said  judgment,  plaintiff's  attorneys  serv- 
ed upon  defendants  and  their  attorneys  a 
notice  that  on  the  30th  day  of  September, 
1895,  or  as  soon  thereafter  as  a  hearing 
could  be  had,  they  would  move  the  court, 
"on  all  the  papers  on  file  In  this  action,  and 
the  records  of  said  case,"  for  leave  to  amend 
the  said  judgment,  entered  on  the  28tu  ol 
November,  1893,  so  that  it  should  read  in  ac- 
cordance with  the  form  of  judgment  an- 
nexed to  said  notice,  and  marked  "Exhibit 
A."  This  notice  was  accompanied  by  an  af- 
fidavit of  one  of  plaintiff's  attorneys,  the  sub- 
stantial part  of  which  is  as  follows:  "That 
judgment  in  said  action  was  Inadvertently 
entered,  failing  to  comply  with  the  decision 
of  the  court  in  this  action  in  this:  That  said 
decree  did  not  provide  for  the  payment  of 


the  principal  or  Interest  thereaftn  to  be- 
come due  on  the  note  sued  apon  in  this  ac- 
tion;   that,  by  Inadvertence,  the  clerk  was 
allowed  to  enter  teld  defective  judgment; 
that  the  defect  in  said  judgment  was  not  no- 
ticed by  the  plaintiff's  attorneys  until  May, 
1895";    and  that  the  pressure  of  business, 
etc.,  had  prevented  the  discovery  of  the  de- 
fect of  the  judgment.   This  motion  was  op- 
posed by  the  defendant;   and  on  the  bearing 
of  the  motion,  against  the  objection  of  de- 
fendants, there  was  Introduced  a  paper  in- 
dorsed "Opinion,"  signed  by  the  said  Judge 
of  the  court.  In  which  it  is  said:    "In  this  ac- 
tion plaintiff  is  entitled  to  judgment  only  for 
the  interest  on  the  mortgage  note  now  doe 
and  unpaid.    I  am  satisfied  that  under  the 
wording  of  the  ■  note  and  mortgage,  whidk 
are  to  be  construed  together,  that  section  72S 
[Code  Civ.  Proc]  should  govern  the  fore- 
closure proceedings,  and  that  the  rule  as  laid 
down  in  the  cases  of  Bank  v.  Johnson,  S3 
Cal.  99,  and  Yoakam  v.  White,  97  Cal.  286, 
32  Pac.  238,  should  apply.    Attorney's  fee, 
$100."     This  paper  was  uot  marked  "Filed," 
and  there  was  no  evidence  that  It  ever  was 
in  the  possession  of  the  clerk  of  the  court, 
and  no  evidence  as  to  where  It  was  obtained. 
After  the  hearing  of  the  motion,  the  court 
made  an  order  as  follows:    "It  Is  ordered 
that  the  judgment  entered  In  this  action  od 
the  28th  day  of  November,  1893,  be  amend- 
ed to  read  as  set  forth  in  said  notice  of  mo- 
tion, and  that  the  same  be  entered  as  of  dAte 
the  28th  day  of  November,  1893."    This  or- 
der was  dated  December  17,  1895,  and  the 
judgment  prepared  by  counsel  for  plaintar. 
and  annexed  to  his  said  notice  of  motion,  w:^ 
then  entered.    This  judgment  then  so  ennr- 
ed  differed  slightly  from  the  first  judgment 
in  the  amount  found  due,  and  then  proceed- 
ed at  length  to  provide  that  when,  at  any 
time  thereafter,  any  Installment  of  interest 
secured  by  the  note  should  become  dne,  and 
also  whenever  the  principal  should  l>ecoin« 
due,  an  order  be  made  for  the  sale  of  the 
residue  of  the  mortgaged  premises  not  tbeie- 
tofore  sold,  etc. 

It  Is  quite  clear  that  the  court  had  no  Jnris- 
dlctlon  to  enter  this  second  judgoaent.  Tbfe 
failure  to  enter  sucb  a  judgment  as  the 
plaintiff  desired  in  the  first  instance,  in  18SS. 
was  not  the  result  of  any  inadvertence,  ts 
the  misprision  of  the  clerk.  The  case  doe< 
not  come  within  any  of  the  autboritles  <dtetl. 
which  hold  that  where  the  clerk  bas  taUf'i 
to  enter  the  judgment  ordered  by  the  coon. 
or  has  failed  to  enter  any  judgment  aft^'  a 
decision  rendered  by  the  court,  and  tlie  rec- 
ord shows  what  judgment  should  tiave  beee: 
entered,  then  such  a  Judgment  may  be  en- 
tered as  will  conform  to  the  actu&I  deds^s 
of  the  court.  In  the  case  at  bar  it  is  nor  n^' 
essary  to  inquire  whether  the  pap^  marke' 
"Opinion"  was  properly  allowed  in  evidMirr 
or  what  the  meaning  of  that  paper  is.  Ti- 
decree,  as  entered  In  1893,  was  sifrned  ^^ 
the  judge;   and,  under  any  view.   It  was  ^ 
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last  direction  to  tbe  clerk,  and  -was  the  de- 
dalon  of  tbe  case.  It  has  been  held  that  It 
is  nnnecesaary  for  a  Judge  to  sign  a  Judg- 
ment, although  It  has  been  the  almost  lu- 
Tarlable  custom  In  this  state  for  decrees  In 
eqnlty  to  be  so  signed;  but,  where  the  judge 
does  sign  the  decree,  his  signature,  as  was 
said  in  Re  Cook's  Estate,  77  Cat  227,  17 
Pac.  923,  and  19  Pac.  431,  Is  Intended  "to 
give  the  clerk  a  surer  means  of  correctly  en- 
tering what  has  been  adjudged."  In  this 
case,  tberefore,  the  Judgment  was  entered 
by  tbe  clerk  exactly  as  the  court  ordered  It 
to  be  entered,  In  the  surest  way  In  which  the 
Judge  could  express  bis  intention.  There 
was,  therefore,  no  mistake  or  misprision  of 
the  clerk;  and.  If  there  was  any  error  com- 
mitted In  rendering  the  Judgment,  it  was  a 
Judicial  error,  which  could  be  remedied  only 
by  appeal  or  motion  for  a  new  trial.  To  al- 
low a  Judgment  to  be  radically  changed  on 
mere  motion,  a  year  and  a  half  after  It  had 
been  entered,  for  no  other  reason  than  that 
contended  for  In  the  case  at  bar,  would  be 
to  destroy  that  certainty  and  stability  which 
are  the  main  characteristics  of  final  judg- 
ments. The  judgment  appealed  from  is  re- 
Tcrsed. 

We  concur:    TEMPLE,  J.;  HBNSHAW,  J. 


(115  Cal.  6S7) 

McFADDEN  r.  DIETZ.    (I*  A  219.) 

(gopreme  Coort  of  California.    Jan.  29,  1^97.) 

Appeau 

Where  an  uncontradicted  affldaylt  shows 
that  tbe  appeal  was  taken  for  delay,  on  dis- 
missing the  appeal  damages  will  be  allowed  re- 
■pondent.  Duncan  t.  Grady,  34  Pac.  112,  99 
Cal.  552,  and  Koelllng  r.  Rntz,  41  Pac  781, 
108  Cal.  664,  followed. 

Department  2.  Appeal  from  superior 
court,  Ventura  county;  B.  T.  Williams, 
Judge. 

Action  by  A  W.  McFadden  against  A.  O. 
Dietz.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  On  motion  to  dismiss. 
Granted. 

Sbepberd  &  Eastin,  for  appellant.  Tbos.  O. 
Toland,  for  respondent. 

McFARIiAND,  J.  This  case  Is  now  be^ 
fore  ns  on  a  motion  of  the  respondent  to  dis- 
miss the  appeal  for  fallnre  of  the  appellant  to 
file  his  points  and  authorities  within  the 
time  specified  by  the  rules  of  this  court, 
and  also  upon  a  motion  that  respondent  be 
allowed  damages  upon  tbe  dismissal  of  tbe 
appeal,  upon  the  ground  that  the  same  was 
taken  merely  for  delay,  etc.  The  motion  to 
dismiss  the  appeal  must  clearly  be  granted, 
for  the  transcript  was  filed  on  the  23d  day 
of  April,  1896,  and  at  the  time  the  motion 
was  submitted,  which  was  several  months 
afterwards,  no  points  and  authorities  had 
been  filed  by  the  appellant  When  tbe  re- 
spondent served  his  notice  to  dismiss  the  ap- 


peal and  for  damages,  he  made  and  served 
upon  the  appellant  an  afiSdavit  which  sbow< 
ed  that  appellant,  according  to  his  own  state- 
ments and  declarations,  had  taken  the  ap- 
peal for  delay,  and  tbe  statements  of  this 
affidavit  have  in  no  way  been  denied  by  the 
appellant  It  has  been  held  here  that,  npon 
a  motion  to  dismiss  the  appeal  and^for  dam- 
ages, this  court  will  not  in  considering  said 
motion,  look  Into  tbe  record  to  see  if  the  ap- 
peal be  frivolous,  and  that  damages  would 
not  be  awarded  upon  that  ground  until  the 
final  disposition  of  the  appeal;  but  it  bas 
also  been  held  that  where  an  uncontradicted 
aflldavlt  shows  that  tbe  appeal  was  taken 
for  delay,  damages  will  be  allowed  on  the 
dismissal  of  the  appeaL  This  was  expressly 
held  in  Duncan  v.  Grady,  99  CaL  552,  34 
Pac.  112,  and  in  Koelllng  v.  Rutz,  108  CaL 
664,  41  Pac.  781.  Tbe  same.rullng  seems  to 
have  been  made  in  Buckley  v.  Stebblns,  2 
Cal.  149,  and  In  Pacheco  v.  Bemal,  Id.  150. 
It  Is  not  necessary  to  determine  here  how  far 
we  would  look  into  conflicting  evidence  as  to 
the  delay,  if  there  had  been  such  evidence; 
for,  as  in  the  cases  above  cited,  the  statement 
■In  tbe  affidavit  filed  by  the  respondent  Is  not 
controverted.  The  case  at  bar,  we  think, 
clearly  calls  for  the  Imposition  of  damages. 
Tbe  appeal  is  dismissed,  with  $100  damages 
as  part  of  his  costs  of  appeal. 

We  concur:    TEMPLE,  J,;  HBNSHAW,  J. 


(lis  Cal.  6) 
N.  P.  PERINE  OONTRACmNG  &  PAVING 

00.  V.  CITY  OF  PASADENA    (L.  A  195.) 
(Supreme  Court  of  California.    Jan.  SO,  1897.) 

MONIOIPAL   iKFKOrEUKNTS  -^  BlDDEB'S  CEKTIVian 

Chbck—Fohfbitubb— Contract— Ii.- 

LEOAL  PKOOEEDIJtaS. 

1.  The  street  law  (St.  1891,  p.  199,  |  4), 
which,  in  reference  to  competitive  bids  for  pub- 
lic improvements,  provides  that  if  tbe  bidder 
fails  to  enter  into  the  contract  "then  the  certl- 
fied  check  accompanyinK  his  bid,  and  tne 
amount  therein  mentioned,  shall  be  declared  to 
be  forfeited,"  authorizes  a  forfeiture  only 
where  the  failure  is  to  enter  into  a  contract 
based  on  legal  proceedings  of  the  municipal 
authorities. 

2.  On  the  letting  of  a  constmction  contract 
the  municipal  authorities  tnust  determine  the 
extent  of  the  improvement  the  items  of  mate- 
rial and  work,  ascertain  the  total  expense,  and 
definitely  fix  the  price  In  the  contract.  Bolton 
V.  GUIeran,  38  Pac.  881,  105  Cal.  244,  followed. 

Department  2.  Appeal  from  superior  court 
lioa  Angeles  county;  J.  W.  McKinley,  Judge. 

Action  by  the  N.  P.  Ferine  Contracting  & 
Paving  Company  against  tbe  city  of  Pasa- 
dena. From  a  Judgment  In  favor  of  plaintiff, 
and  an  order  denying  a  new  trial,  defendant 
appeals.    Affirmed. 

W.  E.  Arthur,  for  appellant  Parker  * 
Eells  and  Ben.  Goodrich,  for  respondent 

HENSHAW.  J.  Plaintiff  submitted  to  tb« 
defendant  a  bid  for  the  performance  of  cer- 
tain street  work,  and  with  the  bid  deposited 
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Its  certified  checks  In  the  sum  of  $3,000. 
Plaintiff  was  awarded  the  contract,  but,  be- 
coming convinced  that  the  proceedings  were 
illegal,  It  refused  to  proceed,  declined  to  enter 
Into  the  contract,  and  made  demand  for  the 
return  of  its  checks.  Defendant  refused  to 
comply  with  the  demand,  cashed  the  checks, 
and  retained  the  money  under  a  claim  of  for- 
feiture. This  action  was  instituted  for  its  re- 
covery. From. the  judgment  rendered  against 
it,  and  from  the  order  denying  it  a  new  trial, 
defendant  appeals. 

Appellant  contends  that  its  demurrer  should 
have  been  sustained,  and  its  motion  for  a 
nonsuit  granted,  upon  the  ground  that  plain- 
tiff, having  become  a  successful  bidder,  suf- 
fered absolute  and  unconditional  forfeiture  by 
its  refusal  to  enter  into  the  contract.  The 
street  law  in  terms  declares  that  if  the  bid- 
der "falls,  neglects  or  refuses  to  enter  Into 
the  contract,  »  ♦  •  then  the  certified  check 
accompanying  his  bid,  and  the  amount  there- 
in mentioned,  shall  be  declared  to  be  forfeit- 
ed." St.  1891,  p.  109,  §  4.  It  is  upon  this 
language  that  the  claim  above  mentioned  is 
based.  The  argument  is  not  tenable.  Plain- 
tiff averred  and  proved  facts  fully  establish' 
ing  the  illegality  and  invalidity  of  the  pro- 
ceedings which  led  up  to  and  were  to  have 
culminated  in  a  contract.  By  entering  into 
such  a  contract  it  would  have  received  noth- 
ing. It  could  have  looked  neither  to  the  city 
nor  to  the  property  owners  for  recompense  for 
its  labor.  The  street  law  contemplates  a  for- 
feiture for  a  failure  to  enter  into  a  contract 
based  upon  legal  proceedings  of  the  municipal 
authorities,  not  for  a  failure  to  enter  into  a 
contract  which,  so  far  as  the  contractor  Is 
concerned,  is  mere  waste  paper,  and  under 
which  be  would  expend  money  and  labor 
without  the  possibility  of  remuneration.  In 
such  a  case  the  promise  of  the  contractor,  ac- 
companied by  his  certified  check,  is  a  naked 
offer,  met  and  supported  by  no  consideration. 
There  Is  no  estoppel.  The  contractor  has  re- 
ceived no  benefit.  The  city  has  sustained  no 
Injury.  Upon  such  a  total  failiure  of  con- 
sideration, a  promise  resting  upon  expected 
benefits  which  can  never  be  received  is  no 
longer  binding,  and  a  deposit  of  money  ac- 
companying such  a  promise  is  recoverable  at 
law.  Hayes  v.  Los  Angeles  Co.,  99  Cal.  74,  33 
Pac.  766;  1  Pars.  Cont.  (7th  Ed.)  p.  462. 

The  court  in  its  findings  specified  certain 
particulars  in  which  the  street  law  had  not 
been  complied  with,  and  concluded  therefrom 
that  the  proceedings  were  Invalid.  These 
findings  are  attacked.  It  is  not  necessary  to 
consider  all  or  many  of  the  points  raised. 
One  of  the  findings  is  unquestioned,  and  its 
facts  are  decisive  of  the  case.  The  specifi- 
cations contain  the  following:  "But  the  con- 
tractor shall  put  in  such  extra  concrete  as  the 
superintendent  of  streets  and  the  city  engi- 
neer may  require,  and  in  such  places  and  in 
such  form  as  they  may  designate.  For  all 
sudi  extra  concrete  the  contractor  shall  be 
paid  at  a  pro  rata  of  contract  price  for  the 


actual  quantity  laid."  Here  there  is  left  to 
the  superintendent  of  streets  and  the  city 
engineer  power  to  increase  the  coet  of  work 
to  an  Indefinite  extent  A  discretion  lodged 
in  the  board  alone  is  sought  to  be  devolved 
upon  these  officers,  and  all  means  are  with- 
held from  the  property  owner  of  determinlae 
what  may  to  him  be  the  ultimate  cost  of  the 
finished  work.  The  ease  comes  squarely  with- 
in the  principle  enunciated  in  Bolton  v.  Gil- 
leran,  105  Cal.  244,  38  Pac.  881.  The  Judg- 
ment and  order  are  affirmed. 

We  concur:  TEMPLE,  J.,  McFARLAND,  J. 


(lis  CaLStn 
VERDELLI  V.  GRAY'S  HARBOR  COM- 
MERCIAL CO.  (S.  F.  492.) 
(Supreme  Court  of  California.  Feb.  4,  1897.) 
In  bank.  Petition  for  rehearluR.  For 
former  opinion,  see  47  Pac.  364.  Rehearing 
denied. 

PER  CURIAM.  A  rehearing  is  denied. 
The  opinion  heretofore  rendered  is  modified 
by  striking  therefrom  the  words  commencing 
"the  defendant  could  not  have  been  preju- 
diced," down  to  and  including  the  wurds 
"plaintiff  was  injured,"  and  inserting  in  lieu 
thereof  the  following:  "The  defendant  could 
not  have  been  prejudiced  by  this  action  of 
the  court,  for  the  reason  that  the  instra?ti<tt 
given,  though  brief,  was  in  effect  the  same 
as  that  refused." 


(U6  Cain 
GALE  V.  BRADBURY.    (S.  P.  541.) 
(Supreme  Court  of  CaUfornia.    Feb.   4,   1897.) 
Trial— StPFiciKNCT  op  FisniNO. 
A  general  finding  by  the  jury  that  "all  tbt 
allegations  of  the  complaint  are  tone,"  and  that 
"none  of  the  denials  contained  in  the  answer  ■ 
true,"  is  sufficient  as  a  finding  of  facta. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  M.  Sea- 
well,  Judge. 

Action  by  John  Gale  against  W.  B.  Kad- 
bury.  There  was  judgment  foe  pUUntiff,  and 
defendant  appeals.   Affirmed. 

•  Darwin  C.  Allen,  for  appellant.    Reinsteia 
&  Eisner,  for  respondent 

McFARLAND,  J.  This  is  an  appeal  by  ti>e 
defendant  from  a  money  Judgment,  in  favor 
of  plaintiff,  in  the  sum  of  $523.82,  with  int<¥- 
est,  etc.  Tlie  only  point  made  by  appeilaat 
for  a  reversal  of  the  judgment  is  that  tbir 
findings  are  Insufficient,  because  tbey  merety 
find  generally  "that  each  and  all  of  the  ml- 
legatlons  of  the  plaintiff's  complaint  are  tree, 
and  are  sustained  by  the  evidence,"  and  "Thm 
none  of  the  denials  contained  in  defendant's 
answer  herein  is  true,  or  is  sustained  by  th^ 
evidence."  The  answer  contained  only  «te- 
nials.  Such  findings  have  been  held  to  be 
sufficient  by  this  court  by  a  long  Une  of  de- 
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cisions  upon  the  enbject,  commencing  with 
McEwen  v.  Johnson,  7  Cal.  260.    In  Johnson 
y.  Heln,  70  Cal.  186,  11  Pac.  600,  the  court 
said:    "It  has  been  so  often  held  here  that 
a  finding  that  all  the  averments  of  the  com- 
plaint are  true  is  a  sufficient  finding  of  facts 
that  an  appeal  grounded  on  Its  alleged  insuffi- 
ciency must  be  held  to  have  been  taken  for 
delay;"   and  In  that  case  the  Judgment  was 
affirmed,  with  damages.    Since  then  the  same 
rule  has  been  frequently  restated.    Gwlnn  v. 
Hamilton,  75  Cal.  260,  17  Pac.  212;  WlUiams 
V.  Hall,  79  Cal.  607,  21  Pac.  965;   San  Diego 
Oo.  V.  Selfert,  97  Cal.  594,  32  Pac.  6«.    In  the 
cases  cited  by  appellant,  the  finding  was  held 
to  be  defective,  because  It  did  not  clearly 
state  that  all  the  averments  of  the  complaint 
were  true,  and  all  of  the  denials  in  the  answer 
untrue,  but  left  the  matter  in  uncertainty,  as, 
for  instance,  by  a  finding  that  the  "material" 
averments  were  true,  or  that  certain  allega- 
tions were  untrue  "except  only  so  far  as  the 
same  accord  with  the  foregoing  facts."    But 
in  the  case  at  bar  the  findings  are  the  same 
as  those  heretofore  frequently  held  to  be  good. 
The  judgment  is  affirmed,  with  ^0  damages, 
to  be  entered  by  the  court  below  as  part  of 
the  costs  of  this  appeal. 

We  concur:    HEXSHAW,  J.;  TEMPI^,  J, 


<11«  Cal.  20) 

McHENRY  et  al.  v.  DOWNER,  Tax  Collector. 

(Sac.  158.) 
(Supreme  Court  of  California.    Feb.  3,   1897.) 

Taxation  of  Natiosal  Bank  Shakes— Statdteb 
Construed— IxEQCAHTY  in  Taxation. 

1.  Shares  of  stock  in  national  banks  are  prop- 
er subjects  of  state  taxation,  subject  to  the 
restrictions  imposed  by  Rev.  St.  U.  S.  f  5219. 

2.  Const,  Cal.  art.  13,  §  1,  proviJing  that  all 
property  not  exempt  "shall  be  taxed  in  propor- 
tion to  its  value,  to  be  ascertaiued  as  provided 
by  law,"  is  not  self-executing,  but  leaves  the 
machinery  for  ascertaining  the  value  of  all 
property  for  the  purposes  of  taxation  to  be  pro- 
vided by  the  legislature. 

3.  A  shareholder  in  a  national  bank  is  not 
taxable  on  his  stock  under  Pol.  Code  Cal.  | 
3608,  prescribing  the  method  for  taxing  corpo- 
rate property,  which  provides  that  "all  proper- 
ty belonging  to  corporations  shall  be  assessca 
and  taxed,  but  no  assessment  shall  be  made  of 
shares  of  stock,  nOr  shall  any  holder  thereof 
be  taxed  therefor." 

4.  Under  the  restriction  contained  in  Rev.  St. 
U.  S.  I  5219,  that  the  shares  of  stock  in  nation- 
H.I    banks  shall  not  be  taxed  by  a  state  at  a 
greater  rate  than  is  assessed  upon  other  mon- 
eyed capital  in  the  hands  of  individual  citizens 
of  such  state,  such  shares  are  not  taxable  un- 
der   the  statute  for  the   taxation  of  personal 
property  generally;    the  owner  of  "other  mon- 
eyed capital"  invested  in  credits,  whether  by  a 
corporation  in  trhich  he  is  a  stockholder,  and 
■vwhich  is  assessed  under  Pol.  Code  Cal.  §  3608, 
or    by    himself  individually,  being  entitled  by 
Id.  §  3629,  to  a  deduction  from  his  assessment 
for    debts   due  to  bona   fide   residents   of  the 
state,   while  the  owner  of  bank  stock,  which  Is 
property,  and  not  a  credit,  cannot  obtain  such 
deduction. 

Commissioners'  decision.  Department  2. 
A.ppeal  from  superior  court,  Stanislaus  coun- 
ty;   'William  O.  Minor,  Judge. 


Controversy,  submitted  on  agreed  state- 
ment, between  O.  McHenry  and  others  and 
W.  A.  Downer,  tax  collector,  to  determine 
the  validity  of  a  tax  levied  ou  plaintiffs,  as 
the  owners  of  shares  of  stock  In  a  national 
bank.  Judgment  for  defendant,  and  plain- 
tiffs appeal.    Reversed. 

Lloyd  &  Wood,  for  appellants.  L.  W.  Ful- 
kerth,  Dist.  Atty.,  and  P.  H.  GrlflSn,  for  re- 
spondent 

SEARLS,  C.  This  Is  a  controversy  with- 
out action,  submitted  upon  an  agreed  state- 
ment to  the  superior  court  In  and  for  the 
county  of  Stanislaus,  under  the  provisions  of 
section  1138  of  the  Code  of  Civil  Procedure, 
to  determine  the  legality  of  a  tax  Imposed 
upon  the  plaintiffs,  and  the  right  of  the  de- 
fendant as  tax  collector  to  enforce  payment 
thereof.  By  the  Judgment  In  the  case,  the 
validity  of  the  tax,  and  the  right  of  the  de- 
fendant to  collect  the  same,  were  upheld. 
Plaintiffs  appeal  from  the  Judgment,  and  the 
cause  comes  up  on  the  Judgment  roll. 

It  appears  from  the  agreed  statement:  (1) 
The  First  National  Bank  of  Modesto  Is  a 
banking  coriioratlon,  created  under  and  pur- 
suant to  the  laws  of  the  United  States  In  re- 
lation to  the  creation  and  organization  of 
national  banks,  with  a  paid-up  capital  stock 
of  $100,000,  divided  Into  1,000  shares  of  $100 
each,  and  located  and  having  its  place  of 
business  at  Modesto,  in  the  county  of  Stan- 
islaus, state  of  California.  (2)  The  plain- 
tiffs, and  each  of  them,  were  at  the  several 
dates  herein  mentioned  the  holders  and  own- 
ers of  certain  of  the  shares  of  stock  in  said 
national  bank.  The  number  of  shares  own- 
ed and  held  by  each  of  the  plaintiffs  is  stat- 
ed in  the  agreed  statement,  but  is  unimpor- 
tant here,  (3)  For  the  yearb  189t  and  1895, 
or  for  either  of  said  years,  said  plaintiffs,  or 
any  of  them,  or  the  corporation  or  Its  offi- 
cers, did  not  furnish  to  the  assessor  of  the 
county  a  statement  showing  the  respective 
interests  or  property  of  said  plaintiffs,  or 
any  of  them,  in  or  to  the  paid-up  capital 
stock  of  said  First  National  Bank,  or  In  or 
to  any  of  Its  personal  property  or  the  shares 
of  the  capital  stock  owned  by  them  in  said 
corporation,  and  did  not  furnish  any  state- 
ment showing  the  amount  of  any  debt  or 
debts  due  from  them,  or  any  of  them,  or 
from  the  corporation  to  bona  fide  residents 
of  this  state,  or  to  firms  or  corporations  do- 
ing business  in  this  state.  (4)  For  the  years 
1894  and  1895  the  assessors  of  said  Stanis- 
laus county  assessed  the  said  First  National 
Bank,  upon  Its  real  estate  and  mortgage  In- 
terests In  real  estJite,  and  upon  the  furniture 
and  fixtures  of  its  banking  office  only,  at  the 
full  cash  value  of  such  real  estate,  mortgage 
interests,  furniture,  and  fixtures,  said  bank 
claiming  that  Its  other  property  was  not  sub- 
ject to  taxation  under  state  authority.  For 
the  years  1894  and  1895  all  the  several  bank- 
ing corporations  and  other  corporations  lo- 
cated In  said  county,  other  than  national 
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banking  corporations,  were  assessed  npon 
all  their  real  and  personal  property  at  Its 
full  cash  value;  but  the  sbareholders  in 
state  banks  and  state  corporations  were  not 
assessed  upon  their  shares' of  stock  therein, 
such  shares  of  stock  being  treated  as  exempt 
from  assessment  under  the  provisions  of 
section  3608  of  the  Political  Code  of  the  state 
of  Callfomia.  (5)  J.  F.  Campbell,  county 
assessor  for  said  Stanislaus  county  for  the 
year  1895,  assessed  to  each  of  the  plaintiffs 
herein  the  shares  of  stock  by  them  severally 
held  In  said  First  National  Bank  of  Modesto. 
He  ascertained  that  said  shdres  were  of  the 
cash  value  of  ?100  per  share  over  and  above 
the  real  estate,  etc.,  assessed  to  the  bank. 
The  assessor  pursued  the  following  course  in 
arriving  at  the  value  vt  the  stock,  viz.:  He 
ascertained  that  the  paid-up  capital  stock 
was  $100,000;  undivided  profits,  ?4,140;  sur- 
plus, $20,000,— total  value,  $124,140.  He  de- 
ducted therefrom,  value  real  estate  assessd  to 
bank,  $6,305;  value  mortgage  interest  to  bank, 
$5,596;  value  oBice  furniture,  etc.,  to  bank, 
,$800,— thus  leaving  a  balance  of  $111,439. 
From  this  sum  he  deducted  10  per  cent,  for 
bad  debts.  He  further  ascertained  that  the 
capital  stock  was  divided  into  1,000  shares 
of  $100  each,  and  thus  determined  that  they 
were  of  the  value  of  $100  each.  He  also 
found  that  said  shares  bad  not  been  assess- 
ed for  the  purposes  of  taxation  for  the  year 
1894,  and  thereupon  doubled  the  assessment 
of  1895,  and  assessed  said  shares  at  $200 
each.  The  state  board  of  equalization  re- 
duced the  value  of  all  property  assessed  for 
taxation  in  said  county  for  the  year  1890  10 
per  cent.,  and  upon  the  property  as  so  re- 
duced taxes  were  levied.  Plaintiffs  have 
tendered  to  the  tax  collector  all  sums  due 
from  them  for  taxes  for  the  year  1895,  save 
and  except  the  tax  Imposed  upon  said  shares 
of  stock  so  by  them  held  and  owned,  which 
said  last-mentioned  tax  they  claim  is  con- 
trary to  law,  and  therefore  illegal  and  void; 
and  said  tax  collector,  the  defendant  herein, 
claims  that  the  same  is  lawful,  and  therefore 
a  good  and  valid  claim.  As  before  stated, 
the  superior  court  adjudged  that  the  taxes 
imposed  upon  the  shares  of  stock  are  legal 
and  valid,  and  that  defendant  has  a  right  to 
collect  the  same.    The  plaintiffs  appeal. 

The  points  made  by  appellants  for  reversal 
are:  (1)  The  taxes  in  question  were  not  as- 
sessed in  pursuance  of  the  provisions  of  sec- 
tion 1  of  article  13  of  the  constitution  of  this 
state.  (2)  The  taxes  In  question  are  illegal, 
because  the  property  assessed  is  not  subject  to 
assessment  for  the  purposes  of  taxation,  and 
is  exempt  therefrom  by  the  provisions  of  sec- 
tion 3608  of  the  Political  Code.  (3)  The  taxes 
in  question  are  Illegal,  because  they  were  lev- 
led  in  violation  of  the  provisions  of  the  na- 
tional bank  act.  For  the  sake  of  greater  brev- 
ity we  shall  consider  the  propositions  Involved 
in  the  several  contentions  of  appellants  not  la 
the  order  of  their  sequence,  but  together. 

Section  1  of  article  13  of  the  constitution  of 


this  state  Is  as  follows:     "AH  property  in  the 
state,  not  exempt  under  the  laws  of  the  United 
States,  shall  be  taxed  in  proportion  to  its  valne, 
to  be  ascertained  as  provided  br  law.    The 
word  'property,'  as  used  in  this  article  and  sec- 
tion,  is  hereby  declared   to   include  moneys, 
credits,  bonds,  stocks,  dues,  franchises  and  all 
other  matters  and  things,  real,  personal  and 
mixed,  capable  of  private  ownership:   provid- 
ed, that  growing  crops,  property  used  exehi- 
slvely  for  public  schools,  and  such  as  may  be- 
long to  the  United  States,  this  state,  or  to  anr 
county  or  municipal  corporation  within  this 
state,  shall  be  exempt  from  taxation.    TtH 
legislature  may  provide,  except  In  the  case  of 
credits  secured  by  mortgage  or  trust  deed,  for 
a  deduction  from  credits  of  debts  due  to  bona  _ 
fide  residents  of  this  state."     It  will  appear  ' 
at  a  glance  that  the  foregoing  constitutional 
provision  Is  not,  and  does  not  pretend  to  be, 
self-executing.     All  property  not  exempt  stiall 
be  taxed  in  proportion  to  Its  value,  but  that 
value  is  to  be  "ascertained  as  provided  by 
law."    The  constitution  fixes  the  liability  of 
property  to  taxation,  and  the  standaril  upos 
which  it  is  based,   viz.  In  proportion  to  its 
value;   but  the  duty  of  prescribing   the  ma- 
chlneiy  by  which  to  ascertain  sucb  value  i:9 
confided  to  the  legislature.     "Taxes   are  tbe 
enforced  proportional  contribution  of  persoK 
and  property,  levied  by  the  authority  of  the 
state,  for  the  support  of  tbe  government,  sal 
for  all  public  n|seds."     Cooley,  Tax'n,  p.  1. 
The  power  of  taxation  is  lodged  with  tbe  le^ 
islative  branch  of  our  government.     "The  leg- 
islature   must  therefore  determine  all    qne^ 
tlons  of  state  necessity,  discretion,   or  policy 
bxVolved  In  ordering  a  tax,  and  in  apportioning 
it;    mtist   make  all  the  necessary    rules  aal 
regulations  which  are  to  be  observed  in  order 
to  produce  the  desired  returns;   and  must  de- 
cide upon  the  agencies  by  which    coUectioBs 
shall  be  made."    Cooley,  Tax'n  (2d  Ed.)  p.  43. 

The  question  presented  seems  to  divide  it^ell 
under  two  heads:  (1)  May  the  legislature  of 
the  state  tax  the  stock  of  national  banks? 
And,  If  yea,  (2)  has  It  provided  adequate 
means  for  so  doing? 

The  first  query  is  of  easy  solution.  NatioTial 
banks  are  agencies  of  the  federal  goverum^nt. 
selected  as  a  necessaiy  or  convenient  means  to 
tbe  exercise  of  its  functions,  and  are  not.  rs- 
cept  by  its  consent,  subject  to  tbe  taxlu;;  pnv- 
er  of  the  states.  Were  it  otherwise,  it  U  s».i 
a  state  dissatisfied  therewith  could  tax  tbra 
out  of  existence,  and  thus  indirectly  lian^^* 
and  thwart  the  operations  of  the  general  pcf- 
emment.  McCulloch  v.  Maryland,  4  Wbt^- 
316;  Osborn  v.  Bank,  9  Wheat.  733;  Van  A> 
len  V.  Assessors,  3  WalL  573;  Austin  v.  Bus- 
ton,  14  Allen,  359;  Flint  v.  Boston.  99  Ma.-^ 
141;  State  v.  Mayor,  etc.,  of  Newark.,  3»  N.  t 
Law,  380.  The  general  government  bas.  b«>*- 
ever,  consented  that,  subject  to  certain  re- 
strictions, the  states  may  tax  the  stock  c: 
shares  of  national  banks.  By  the  act  of  e.«- 
gress  of  June  3,  1864,  as  amended  Febroir! 
10,  1868  (Rev.  St  U.  S.  S  5219),  It  is  prut '.^kJ 
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u  follows:  "Nothing  herein  shall  prevent  all 
the  shares  In  any  association  from  being  In- 
cluded In  the  valuation  of  the  personal  prop- 
erty of  the  owner  or  bolder  of  snch  shares  In 
(assessing  taxes  Imposed  by  authority  of  the 
state  within  which  the  association  is  located; 
bat  the  legislature  of  each  state  may  deter- 
mine and  direct  the  manner  and  place  of  tax- 
ing all  the  shares  of  national  banking  associa- 
tions located  within  the  state,  subject  only 
to  the  two  restrictions,  that  the  taxation  shall 
not  be  at  a  greater  rate  than  is  assessed  upon 
other  moneyed  capital  In  the  hands  of  individ- 
ual citizens  of  such  state,  and  that  the  shares 
of  any  national  banking  association  owned  by 
nonresidents  of  any  state  shall  be  taxed  in 
the  city  or  town  where  the  bank  is  located 
and  not '  elsewhere.     Nothing  herein  shall  be 
construed  to  exempt  the  real  property  of  asso- 
ciations from  either  state,  county  or  munici- 
pal taxes,  to  the  same  extent,  according  to  its 
value,  as  other  real  property  is  taxed."    It 
will  thus  be  seen  that,  subject  to  the  two  re- 
strictions enumerated  in  the  act  of  congress, 
'shares  of  stock  in  national  banks  are  proper 
subjects  of  state  taxation.    In  the  present  in- 
stance the  shares  were  taxed  in  the  county 
and  city  or  town  where  the  bank  is  located, 
and,  as  none  of  the  shartHiolders  appear  to  be 
nonresidents  of  the  8tate„  no  violaUon  of  the 
restriction  as  to  the  place  of  taxation  appears. 
This  brings  us  to  a  consideration  of  the 
second  question,  viz.:    Has  the  legislature  of 
this  state  provided  the  means  for  the  taxa- 
tion of  the  stock  in  harmony  with  the  re- 
<inireraent  of  the  act  of  congress,  which  re- 
quires that  the  rate  of  taxation  shall  not  be 
in  excess  of  that  imposed  upon  other  mcm- 
eyed  capital  in  the  hands  of  citizens  of  the 
state?    Prior  to  1881,  section  3640  of  onr  Po- 
litical Code  read  as  follows:     "Each  person, 
firm  or  corporation  owning  or  having  In  his 
or  its  possession  any  of  the  shares  of  the 
capital   stock   of   any   corporation,    associa- 
tion or  Joint  stock  company  shall  be  assess- 
ed therefor.     If  the  corporation,  association 
or  Joint  stock  company  has  its  principal  place 
of  business  in  this  state,  the  assessable  value 
of  each  share  of  its  stock  shall  be  ascertained 
by  taking  from  the  market  value  of  its  en- 
tire capital  stock  the  value  of  all  property 
assessed  to  It,  and  dividing  the  remainder 
by  the  entire  number  of  shares  into  which 
its  capital  stock  Is  divided.     The  owner  or 
bolder  of  capital  stock  In  corporations,  asso- 
ciations  and   Joint    stock   companies    whose 
principal  place  of  business  Is  not  within  the 
state  must  be  individually  assessed  tor  such 
stock,"  etc.     The  section  provided,  farther, 
tbat  shareholders,  in  their  statements  to  the 
assessor,   should   designate   the   number   of 
sbares  held  by  them,  and  the  name  of  the  cor- 
porati<Mi,  and  that  they  should  present  ,a  cer- 
tificate as  to  the  amount  or  value  of  property 
assessed  to  the  corporation  In  order  to  secure 
a   deduction  on  account  thereof.    Under  the 
la'w  as  it  then  stood,  the  shares  of  sfax^  held 
toy  Nancy  Miller  In  the  National  Gold  Bank 


of  D.  O.  Mills  &  do.  were  assessed  to  her  for 
the  purposes  of  taxation,  in  the  same  manner 
substantially  as  In  the  case  at  bar.  An 
agreed  statement  was  made,  involving  the 
same  facts  substantially  as  here.  The  case 
came  before  this  court  in  Miller  v.  Hcilbron, 
58  Gal.  133,  whereupon  it  was  held  that  the 
attempted  taxation  of  the  shares  in  the  na- 
tional bank  was  In  violation  of  the  permis- 
sion and  limitations  contained  in  section 
5219  of  the  Bevlsed  Statutes  of  the  United 
States,  and  therefore  void.  It  was  held  in 
that  case  that  the  fact  that  shares  in  the  na- 
tional bank  were  assessed  the  same  as  shares 
in  state  biinks  was  not  sufficient;  that  the 
clause  in  the  United  States  statute  that  "the 
taxation  shall  not  be  at  a  greater  rate  than  is 
assessed  upon  other  moneyed  capital,"  etc., 
"means  something  more  than  tbat  there 
should  be  no  discrimination  with  respect  to 
the  percentage  or  Any  valuation  which  might 
be  made;  but  that,  taking '  the  assessment, 
rate  of  assessment,  and  valuation  together, 
the  taxation  on  shares  of  national  banks 
should  not  be  greater  than  on  other  mon- 
eyed capital."  Then,  as  now,  under  our  con- 
stitution and  laws,  "other  moneyed  capital" 
Invested  in  credits  entitled  the  bolder  thereof 
to  deduct  therefrom  all  debts  due  by  the 
party  assessed  to  bona  fide  residents  of  the 
state.  As  national  bank  shares  are  prop- 
erty, and  not  credits,  the  assessor  is  not  au- 
thorized to  deduct  from  the  value  thereof 
debts  due  by  the  owner  to  others;  hence  it 
was  held  that  there  was  a  clear  discrimina- 
tion in  favor  of  other  moneyed  capital,  and 
against  the  holders  of  such  bank  shares.  Peo- 
ple V.  Weaver,  100  U.  S.  543,  is  referred  to 
and  relied  upon  in  support  of  the  conclusion 
reached,  and,  we  think,  supports  such  con- 
clusion. So  In  Van  Allen  v.  Assessors,  3 
Wall.  573,  where  a  statute  of  the  state  of 
New  York  provided  for  the  taxation  of  na- 
tional bank  shares  at  the  same  rate  as  was 
Imposed  upon  other  moneyed  capital  in  the 
hands  of  the  other  individuals  of  the  state, 
but  did  not  impose  a  tax  upon  the  shares  of 
state  banks,  although  a  tax  was  levied  upon 
the  capital  of  such  state  banks,  it  was  held 
under  the  act  of  corigress  of  1864,  which 
contained  a  provision.  In  addition  to  the  pres- 
ent restrictions,  that  the  rate  of  taxation  im- 
posed upon  such  shares  should  not  exceed 
that  imposed  upon  state  banks;  that -a  tax 
upon  the  capital  of  state  banks  was  not  the 
equivalent  of  a  tax  upon  the  shares  of  na- 
tional banks,  not  exceeding  theif  par  value, 
for  the  reason  that  the  capital  of  state  banks 
may  consist  of  the  bonds  of  the  United 
States  which  are  exempt  from  state  taxation, 
etc.;  and  that  the  tax  was  hence  invalid. 

After  the  transaction  arose  out  of  which 
Miller  V.  Heilbron,  supra,  grew,  and  in  1881, 
section  3608  of  the  Political  Code  was  amend- 
ed so  as  to  read  as  follows:  "Shares  of  stock 
in  corporations  possess  no  intrinsic  value 
over  and  above  the  actual  value  of  the  prop- 
erty of  the  corporation  which  they  stand  for 
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and  represent,  and  the  assessment  and  taxa- 
tion of  such  shares  and  also  of  the  corporate 
property  would  be  double  taxation.  There- 
fore all  property  belonging  to  corporations 
shall  be  assessed  and  taxed,  but  no  assess- 
ment shall  be  made  of  shares  of  stock,  nor 
shall  any  holder  thereof  be  taxed  therefor." 
The  constitutionality  of  this  section  was 
drawn  in  question  in  the  case  of  People  v. 
Badlam,  57  Cal.  594,  which  was  an  applica- 
tion for  a  writ  of  mandate  to  compel  Badlam, 
as  assessor,  to  assess  to  various  holders  cer- 
tificates of  stocli  by  them  held  in  wwpora- 
tions,  etc.  The  court  upheld  the  section  of 
the  Code,  placing  its  opinion  upon  the  ground 
that,  where  all  of  the  property  of  a  corpora- 
tion was  assessed  to  the  corporation,  to  again 
assess  the  stiarcs  of  stock  to  the  shareholders 
would  be  double  taxation,  which  is  Inhibited 
by  our  constitution.  Assuming  then,  as  we 
must,  that  section  3608  of  the  Political  Code 
Is  constitutional,  this  difference  is  presented 
in  the  method  of  yaluation  for  the  purposes 
of  taxation  between  state  banks  and  the 
shareholders  of  national  banks:  The  shares 
of  stock  in  the  former  are  not  assessed.  In 
lieu  thereof,  all  the  property  of  the  corpora- 
tion is  assessed.  But  this  does  not  include 
government  txinds  or  other  nonassessable 
property,  and  all  solvent  creditors  unsecured 
by  deed  of  trust,  mortgage,  or  other  lien  on 
real  or  personal  property  due  or  owing  are 
to  be  assessed  subject  to  a  deduction'  for  all 
debts  (not  secured  as  attove)  due  and  owing 
by  the  corporation  to  bona  fide  residents  of 
the  state.  Pol.  Code,  §  3629.  In  the  latter— 
that  Is  to  say,  hi  the  case  of  shares  of  na- 
tional banks— the  stock  Is  assessed  at  its 
value  after  deducting  only  the  property  ac- 
tually assessed  to  the  corporation;  that  Is  to 
say,  its  real  estate  and  debts  secured  by  mort- 
gage, trust  deed,  etc.  As  before  stated,  the 
assessor  is  not  authorized  to  deduct  debts 
owing  by  the  owner  of  the  shares,  for  the  rea- 
son that  shares  of  stock  are  property,  and  not 
credits,  from  which,  under  the  law,  debts 
can  be  deducted.  The  disparity  in  the  mode 
of  valuation  becomes  more  apparent  when  we 
consider  that  one-third  of  the  paid-up  capital 
stock  of  every  national  bank  must  be  in- 
vested in  nonassessable  property,  viz.  in  the 
registered  bonds  of  the  government  of  the 
United  States,  which  are  required  to  be  de- 
posited with  the  treasurer  of  the  United 
States  as  security  for  its  notes,  before  it  can 
be  authorized  to  do  business.  No  method  Is 
provided  in 'our  statute  for  deducting  from 
the  value  of  the  shares  anything  on  this  ac- 
count, and  in  the  case  at  bar  it  was  not  done. 
Waiving,  then,  the  fact  that  shares  in  state 
banks  are  not  assessed  at  all,  and  assuming 
that  the  assessment  of  all  the  property  of  a 
state  bank  may  be  the  equivalent  of  the  as- 
sessment of  the  shares  of  stock  in  a  national 
bank,  and  the  stubborn  fact  still  remains 
that  under  our  law  it  is  not  such  equivalent, 
but  militates  most  grievously  against  the 
owners  of  stock  In  the  national  banks.'  Ex- 


act equality,  from  a  mathematical  standpoint, 
may  not  be  attainable  in  the  matter  of  taxa- 
tion; but  a  system  which  of  necessity,  and 
not  from  accident  or  error  of  Judgment,  dis- 
criminates against  the  owners  in  national  . 
banks  to  a  large  extent,  is  in  violation  of  the 
restriction  imposed  by  congress  upon  the 
privilege  granted  to  the  states  to  tax  shares 
In  national  banks.  In  other  words,  as  was 
said  in  Boyer  v.  Boyer,  113  U.  S.  089,  5  Sup. 
Ot.  706,  the  expression  used  in  the  United 
States  statute,  "that  the  taxation  shall  not 
be  at  a  greater  rate  than  is  assessed  upon 
other  moneyed  capital,"  etc.,  refers  not  sim- 
ply to  the  rate  of  taxation,  but  to  the  whole 
process  of  assessment  and  valuation,  and 
that  a  state  law  which  "establishes  a  mode 
of  assessment  by  which  such  shares  are  val- 
ued higher  in  proportion  to  their  real  value 
than  is  other  moneyed  capital,"  etc.,  is  in 
violation  of  the  restriction  contained  In  the 
act  of  congress.  The  paramount  ob]eci  of 
the  restriction  by  the  act  of  congress  upon 
the  taxation  of  shares  in  the  national  banks 
by  the  several  states  is  aptly  stated  by  Mr. 
Justice  Mathews  in  Mercantile  Bank  v.  New 
York,  121  U.  S.  138,  7  Sup.  Ct  826,  in  which 
case,  after  stating  the  doctrine  of  previous 
cases,  he  added:  "The  main  purpose,  there- 
fore, of  congress,  in  fixing  limits  to  state 
taxation  on  investments  on  shares  of  nation- 
al banks,  was  to  render  It  lmi>ossible  for  the 
state,  in  levying  such  a  tax,  to  create  and 
foster  an  unequal  and  unfriendly  comi>eti- 
tion,  by  favoring  Institutions  or  individuals 
carrying  on  a  similar  business  and  opera- 
tions and  investments  of  a  like  character. 
The  language  of  the  act  of  congress  is  to  be 
read  in  the  light  of  this  policy." 

Keeping  steadily  in  view  this  policy  and 
purpose,  many  of  the  cases  which  at  first 
blush  seem  irreconcilable  become  plain,  and 
are  referable  to  patent  sources  of  distinc- 
tion. It  is  contended  by  counsel  for  respond- 
ent that  the  cases  of  Miller  v.  Ileilbron  and 
Van  Allen  v.  Assessors,  supra,  have  been 
virtually  overruled  by  the  later  cases  in  the 
supreme  court  of  the  United  States.  We 
have  examined  such  later  cases  with  some 
care,  and  while  it  must  be  conceded  that 
some  of  them  restrict  the  broad  reasoning 
of  those  cases,  and  point  out  numerous  ex- 
ceptions to  the  general  rules  therein  enun- 
ciated, we  see  no  expression  of  dissent  from 
the  principles  decided.  It  has  been  held  that 
savings  banks  and  trust  associations  are  not 
within  the  reason  of  the  rule  provided  by 
congress,  and  hence  that  the  restriction  does 
not  apply  to  them  (Mercantile  Bank  v.  New 
York,  121  U.  S.  138,  7  Sup.  Ct.  826);  also, 
that  "it  could  not  have  been  the  Intention  of 
congress  to  exempt  bank  shares  from  taxa- 
tion because  some  moneyed  capital  was  ex- 
empt" (Hepburn  v.  School  Directors,  23  Wall. 
480;  Bank  v.  Ayers,  160  U.  S.  660,  16  Sup. 
Ct.  412);  also,  that  "the  act  of  congress  was 
not  intended  to  curtail  the  state  i>ower  on 
the  subject  of  taxation."     It  simply  required 
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that  capital  Invested  in  national  t>anks  should 
not  be  taxed  at  a  greater  rate  than  like  prop- 
erty 8lmilai;ly  Invested.  It  was  not  intend- 
ed to  cut  off  the  power  to  exempt  particular 
Icinds  of  property  if  the  legislature  chose  so 
to  do.  Adams  v.  Nashville,  95  U.  8. 19.  We 
tUnk  the  spirit  breathed  in  all  the  later  cases 
is  this:  The  several  states  may  exempt  cer- 
tain personal  property  from  taxation;  may 
provide  a  different  mode  of  taxation  for  prop- 
erty, the  use'  of  which  produces  no  competl-' 
tion  with  capital  Invested  in  national  banks. 
These  exceptions,  however,  must  not  operate 
as  an  unfriendly  discrimination  against  in- 
vestments in. national  bank  shares.  In  view 
of  thi&  doctrine  and  of  the  condition  of  our 
law,  we  are  of  opinion:  (1)  That,  nnder  sec- 
tion 3608  of  our  Political  Code,  shares  of 
stock  in  national  banks  are  not  subject  to  as- 
sessment for  the  purposes  of  taxation;  (2) 
If  it  be  conceded  that  this  section  has  no 
application  to  the  shares  of  stock  in  national 
banks,  and  that  they  may  be  assessed  as 
other  personal  property,  then  the  machinery 
provided  therefor  works  such  a  discrimina- 
tion in  favor  of  state  banks,,  and  against 
shares  of  national  banks,  that  it  is  violative 
of  the  restrictions  of  the  act  of  congress,  and 
that  the  assessment  and  tax  in  the  case  at 
bar  are  null  and  void.  We  recommend  that 
the  Judgment  of  the  court  below  be  reversed, 
and  the  court  directed  to  enter  Judgment  In 
favor  of  the  plaintiffs. 

We  concur:    HAYNES,  C;   BELCHEE,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  of  the 
court  below  is  reversed,  and  the  court  di- 
rected to  6nter  Judgment  In  favor  of  the 
plaintiffs. 

(5  Cal.  Unrep.  598) 
WILLIAMS   V.   SUPERIOR   COURT   OP 
LASSEN  COUNTY.    (S.  F.  297.) 
(Supreme  Court  of  California.    Feb.  6,  1897.) 
Justices  op  the  Peace— Notice  or  Appeal— Evi- 
dence OP  FlMNO. 
The  maricingr  of  the  filing  of  a  notice  of 
appeal  by  a  justice  is  not  the  only  competent 
evidence  of  the  filing  of  the  paper,  and  the  ab- 
sence of  an  entry  in  the  justice's  docket  is  not 
conclusive  proof  of  the  fact  that  it  had  not 
been  filed. 

Department  1.  Petition  by  one  Williams 
for  a  writ  of  certiorari  to  the  superior  court 
of  Lassen  county.    Writ  dismissed. 

Spencer  &  Raker  and  F.  C.  Spencer,  for 
petitioner.    Shlnn  &  Shinn,  for  respondent 

PBR  CURIAM.  The  court  is  unanimously 
of  the  opinion  that  the  writ  ought  to  be  dls- 
xnissed.  The  fact,  impliedly  found  by  the 
oourt  In  exercising  Jurisdiction,  that  the  no- 
tice of  appeal  had  been  filed,  was,  under  the 
circumstances,  entirely  Justified.  The  mark- 
lug  of  the  filing  Is  not  the  exclusively  com-. 
petent  evidence  of  the  filing  of  the  paper. 


and  the  absence  of  an  entry  in  the  Justice's 
docket  is  not  conclusive  proof  of  the  fact 
that  it  had  not  been  filed.    Writ  dismissed. 


(U6  Cai. ») 
BANK  OF  BRITISH  COLUMBIA  v.  FRESH 

et  al.    (S.  P.  377.) 

(Supreme  Court  of  California.    Feb.  1,  1897.) 

Rionxs  OP  Pledgee— Expenses — Evidence. 

1.  A  bank  authorized  drafts  on  it  to  pay  for 
goods  bought  by  a  certain  firm,  provided  they 
were  accompanied  by  invoices  and  biiis  of  lad- 
ing. It  paid  the  drafts,  and  held  the  invoices, 
etc.,  as  security.  After  the  sale  by  the  firm  or 
part  of  the  goods,  which  the  bank  delivered, 
and  failure  of  the  firm,  the  bank  disposed  of 
the  balance  through  brokers.  Beld,  that  the 
bank  was  entitled  to  add  to  the  amount  paid  on 
the  drafts  the  reasonable  charges  for  storage, 
insurance,  cartage,  brokerage,  etc. 

2.  The  bank  was  also  entitled  to  an  allow- 
ance of  discounts  for  cash  on  sales  made  by 
it,  where  the  discounts  were  not  more  than  the 
interest  on  time  sales,  or  unusual,  or  more  than 
equaled  the  risk  of  loss  if  the  sales  had  been 
on  credit. 

3.  It  was  entitled  to  any  sum  paid  for  "cus- 
tomhouse drayage  to  warehouse. 

4.  The  bank,  as  against  a  surety  of  the  firm, 
was  not  entitled  to  commissions  which  the  firm 
agreed  to  pay  on  the  amount  of  the  drafts. 

5.  Where  an  account  of  one  party  is  put  in 
evidence  by  the  adverse  party,  the  latter  must 
call  for  any  required  explanation  of  an  item  of 
the  account,  and  the  item  will  not  be  disallow- 
ed because  it  does  not  indicate  what  it  was  for. 

6.  Where  an  objection  was  sustained  to  a 
question  asking  a  witness  if  he  had  learned  a 
certain  fact,  apd  no  offer  was  made  to  show 
that  the  witness  had  learned  it,  prejudicial  er- 
ror did  not  appear. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  J.  C.  B.  Hebbard,  Judge. 

Action  by  the  Bank  of  British  Columbia 
against  William  Frese  and  others  on  a  prom- 
issory note.  From  a  Judgment  in  favor  of 
defendants,  and  from  an  order  denying  its 
motion  for  a  neiw  trial,  plaintiff  appeals.  Re- 
versed. 

Sidney  V.  Smith,  for  appellant.  Naphtaly, 
Freidenricb  &  Ackerman  and  Page,  Eells  &. 
Wheeler,  for  respondents. 

HAYNES,  C.  On  November  3,  1891,  the 
plaintiff  made  and  delivered  to  William 
Frese  &  O.,  a  co-partnership  doing  business 
at  San  Francisco,  a  letter  of  credit  directed 
to  Bullock  Bros.  &  C!o.,  of  Rangoon,  authot- 
Izlng  them  to  draw  on  plaintiff,  at  London, 
drafts  at  six  months'  sight,  for  any  sum  or 
sums  not  exceeding  In  the  aggregate  £13,000 
sterling,  for  the  invoice  cost  of  merchandise 
to  be  shipped  from  Rangoon  to  San  Francis- 
co on  account  of  said  Frese  &  Co.,  and 
agreed  to  pay  said  drafts  at  maturity,  pro- 
vided they  were  accompanied  by  Invoices 
and  bills  of  lading  purporting  to  be  of  the 
required  value  and  shipped  as  above  stated. 
Under  said  letter  of  credit,  Bullock  Bros.  & 
Co.  drew  drafts  upon  the  plaintiff  at  London 
amounting  in  all  to  $61,892.91,  and  the  same 
were  accompanied  by  invoices  and  bills  of 
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lading  as  required  by  the  letter  of  credit 
On  March  28,  1892,  none  of  said  drafts  hav- 
ing matured  or  been  paid,  the  defendants 
Both,  Blum  &  Co.,  at  the  request  of  William 
Frese  &  Co.,  executed  with  said  last-named 
firm  a  promissory  note  of  that  date,  at  one 
day,  for  the  sum  of  $10,000,  and  delivered 
the  same  to  the  plaintiff  as  collateral  se- 
curity for  the  payment  of  drafts  to  be  drawn 
under  said  letter  of  credit,  said  note  to  be 
canceled  and  returned  to  Roth,  Blum  &  Co. 
as  soon  as  the  drafts  under  said  letter  of 
credit  should  be  paid.  The  cargo  of  rice  pur- 
chased under  said  letter  of  credit  arrived  at 
San  Francisco  September  17,  1892.  Frese  & 
Co.  failed  In  business  some  time  between 
June  20th  and  August  21,  1893.  Up  to  the 
time  of  their  failure  they  made  sales  of 
portions  of  the  rice,  and  the  bank  delivered 
the  rice  so  sold.  After  their  failure  the  bank 
disposed  of  the  rice  through  brokers.  Plain- 
tiff's account,  as  rendered,  shows  a  balance 
due  the  bank  of  $7,981.85.  This  action  is 
upon  said  piomlssory  note.  Frese  &  Co. 
pleaded  their  discbarge  in  Insolvency.  Roth, 
Blum  &  Co.  set  out  in  their  answer  the  cir- 
cumstances under  which  the  note  was  made, 
and  alleged  that  the  aggregate  aihount  of 
drafts  drawn  was  $01,802.91;  that  plaintiff 
held,  as  security  for  the  payment  of  said 
drafts,  the  Invoices  and  bills  of  lading  of 
said  merchandise,  and  had  received  on  ac- 
count of  said  drafts  a  sum  largely  in  ex- 
cess of  their  aggregate  amount.  The  court 
found  that  plaintiff  had  received  the  pro- 
ceeds of  said  cargo,  and  that  "said  cargo 
realized  a  sum  In  excess  of  the  aggregate 
amount  of  all  the  drafts  drawn  under  said 
letter  of  credit,  to  wit.  In  excess  of  the  sum 
of  $61,89Z91."  Judgment  was  entered  for 
the  defendants,  and  the  plaintiff  appeals 
therefrom,  and  from  an  order  denying  its 
motion  for  a  new  trial. 

Appellant  contends  that  said  finding  is  not 
justified  by  the  evidence.  Upon  the  trial 
the  discharge  in  insolvency  of  Frese  &  Co. 
was  admitted  by  the  plaintiff,  and  Roth  & 
Blum  admitted  the  Incorporation  of  the 
plaintiff,  and  the  making  and  delivery  of  the 
note  set  out  in  the  complaint,  and  then  put 
in  evidence  said  letter  of  credit,  and  plain- 
tiff's acknowledgment  in  writing  that  said 
note  was  held  by  it  as  collateral  security 
for  the  payment  of  said  drafts.  It  was  also 
admitted  by  all  parties  that  drafts  were 
drawn  under  said  letter  of  credit  to  the 
amount  of  $61,892.91,  all  of  which  were  paid 
by  the  plaintiff.  Defendants  then  called  as 
a  witness  Walter  Powell,  manager  of  the 
Bank  of  British  Columbia,  in  San  Francisco, 
by  whom  said  letter  of  credit  was  issued, 
who  testified  that  the  total  amount  received 
by  the  bank  for  the  rice  was  $74,689.  Two 
accounts  were  made  by  the  bank,— the  first 
from  the  arrival  of  the  cargo  down  to  the 
failure  of  Frese  &  Co.,  during  which  time 
the  sales  were  made  by  them  and  the  deliv- 
eries by  the  bank,  and  the  second  covered 


the  remainder  of  the  sales,  which  were  made 
by  the  bank  through  brokers;  and  these 
accounts  were  put  in  evidence  by,  the  defend- 
ants, from  the  face  of  which  It  appears  that 
the  sales  were  closed  July  31,  1894,  and  at 
that  date  there  was  a  balance  due  the  bank 
of  $7,981.85.  The  sole  controversy  is  as  to 
whether  the  bank  was  entitled  to  charge 
against  the  proceeds  of  sales  freight,  insur- 
ance, customs  duties,  drayage,  broker's  com- 
missions, discounts,  interest,  etc.  Of  coarse 
it  was  only  necessary  for  the  defendants  In 
the  court  below  to  establish  Improper  debit 
items.  In  the  account  as  rendered,  to  equal 
the  balance  shown  by  the  account  to  be  due 
to  the  bank,  in  order  to  defeat  the  pl&indff. 
It  is  said  by  counsel  for  appellant,  in  his 
brief,  that  the  court  below  adopted  the  de- 
fendants' view,  that  the  expenses  of  the 
cargo,  consisting  of  freight,  duty,  weights 
fees,  drayage,  and  storage,  amounting  to 
$15,602.79,  could  not  be  charged  by  the  bank, 
and  deducted  from  the  proceeds,  as  against 
Roth,  Blum  &  Co.,  who  are  sureties  to  the 
extent  of  $10,000,  the  amount  of  their  note. 
If  such  homing  is  correct,  the  judgment 
must  be  affirmed,  as  a  matter  of  course, 
though  if  it  be  wrong,  and  It  be  shown  that 
other  items  appearing  on  the  debit  side  of 
the  account,  equaling  the  balance  claimed 
by  the  bank,  were  improper,  an  afflrmance 
must  follow,  notwithstanding  the  error. 

It  should  .first  be  observed  that  the  burden 
of  proof  to  establish  their  defense  that  the 
bank  had  been  repaid  by  the  proceeds  of  the 
cargo  rested  upon  the  defendants.  A  full 
and  detailed  account  had  been,  rendered  by 
the  bank  to  the  defendants  Roth,  Blum  & 
Co.,  and  they  called  as  their  witness  the 
manager  of  the  bank,  and  examined  him  as 
to  various  items  of  the  account,  and  put  the 
entire  account  in  evidence  without  reserva- 
tion or  qualification,  except  such  as  may  be 
inferred  from  bis  examination  as  to  particu- 
lar items;  and  therefore  all  other  items,  un- 
less they  appear  on  the  face  of  the  account 
to  be  Improper,  should  be  allowed.  Their 
answer  alleged,  and  the  court  found,  that 
plaintiff  held,  as  security  for  the  payment  of 
said  drafts,  the  invoices  and  bills  of  lading 
of  the  cargo;  and  if  the  plaintiff  had  refused 
or  neglected  to  obtain  possession  of  the  car- 
go, so  that  'its  proceeds  were  lost  to  the 
bank,  there  can  be  no  question  that  Roth, 
Blum  &  Co.  would  have  been  released  from 
liability  as  sureties,  unless  upon  the  clear- 
est showing  that  the  cargo,  if  received  and 
properly  disposed  of  by  the  bank,  would 
have  been  Insufilclent  to  reimburse  it.  It  is 
not  shown  that  the  bank  could  have  obtained 
possession  of  the  cargo,  and  thus  availed  it- 
self of  that  security,  without  the  payment 
of  the  freight  and  other  charges  above  men- 
tioned. It  held  the  invoices  and  bills  of  lad- 
ing, and  was  the  apparent  owner,  holding 
the  legal  title,  and  prima  facie  liable  for 
these  charges.  It  is  true,  the  manager  of  the 
bank,  upon  bis  examination  by  the  defend- 
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ants,  testified  that  Frese  &  Co.  drew  checks 
payable  to  John  Livingston  for  freight 
charges  amonnting  to  $11,603.40,  and  which, 
when  presented,  were  paid  by  the  bank,  and 
charged  In  the  books  to  the  ordinary  account 
of  Frese  &  Co.,  but  the  error  was  discovered 
the  next  morning,  and  corrected  by  charging 
them  to  the  rice  account  He  further  testi- 
fied, however,  that  prior  to  that  time  Frese 
&  Co.  had  an  account  at  the  bank,  but  that 
they  did  not  at  the  date  of  the  arrival  of  the 
cargo,  or  at  any  time  afterwards,  have  any 
moneys  to  their  credit  in  said  bank.  The 
correction  of  the  charge  was  therefore  prop- 
er. The  first  item  of  the  account  is  a  charge 
of  $1,573  for  marine  insurance  upon  the  car- 
go, paid  by  plaintiff  upon  the  arrival  of  the 
vessel,  September  17,  1892;  and  this  charge, 
appellant  concedes.  Is  Improper,  and  should 
be  deducted  from  the  balance  of  $7,891.8.'>. 
It  may  be  further  said,  without  entering  into 
details,  that  reasonable  charges  for  storage, 
Insurance  upon  the  rice  while  stored,  cartage, 
brokerage,  etc.,  properly  Incurred  In  caring 
for,  preserving,  and  selling  the  rice,  are 
properly  deducted  from  the  gross  receipts. 
No  question  is  made  as  to  the  necessity  or 
propriety  of  any  of  these  acts,  or  as  to  the 
prices  for  which  the  rice  was  sold,  or  the 
manner  of  sale;  but  some  special  objections 
are  made  to  particular  Items,  which  remain 
to  be  noticed. 

It  is  contended  by  defendants  that  various 
charges  of  interest  on  overdrafts  at  difCerent 
dates  from  September  30,  1802,  to  June  19, 
1893,  are  improper.  Prior  to  and  Including 
September  30,  18&2,  plaintiff  had  paid  for 
freight  and  customs  duties  $12,306.40,  and  on 
October  11th  it  had  paid  on  the  draft  drawn 
under  the  letter  of  credit  $33,157.74,  and  on 
October  14th,  balance  of  draft,  $26,735.17;  in 
all,  $74,199.31,— a  sum  exceeding  the  receipts 
by  over  $24,000.  It  is  not  questioned  that,  as 
between  the  bank  and  Frese  &  Co.,  the  inter- 
est charged  had  not  been  earned  or  properly 
charged;  and,  if  so,  we  fail  to  see  upon  what 
ground  the  defendants  Both,  Blum  &  Co.  can 
object.  The  account  shows,  however,  that 
nearly  if  not  the  whole  of  the  Interest  so 
charged  was  in  fact  paid  by  Frese  &  Co., 
and  these  charges  of  interest  are  balanced 
by  the  credits  of  money  paid  by  them;  and 
therefore,  so  far  as  the  charges  and  credits 
balance  each  other,  the  account  as  to  Roth, 
Blum  &  Co.  is  not  affected,  even  if  it  be  con- 
ceded that  they  are  not  liable  for  the  inter- 
est so  chirged. 

In  the  account  certain  entries  appear  oi  a 
given  quantity  of  rice  sold  at  a  price  stated, 
amounting  to  a  given  sum,  "less  discount" 
of  a  stated  amount,  the  balance  being  carried 
out  as  the  amount  received  from  the  sale. 
These  items  of  discount  amount  to  $226.14, 
and  respondents  contend  that  these  should 
be  deducted.  It  Is  said  that  these  discounts 
were  made  for  cash,  and  that  the  bank 
should  have  waited  for  its  pay.  It  does  not 
appear,  however,  that  the  discounts  were 
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more  than  the  interest  on  time  sales,  or  were 
unusual,  or  more  than  equaled  the  risk  of 
loss  If  the  sales  had  been  made  on  credit. 
Respondents'  contention  upon  this  point  can- 
not be  sustained. 

On  the  debit  side  of  the  account  Is  an  Item, 
"To  Pac.  M.  S.  S.  Co.,  $758.35";  and  this 
entry,  it  is  said,  does  not  Indicate  what  It 
was  for,  and  should  be  disallowed.  But  it 
was  part  of  the  account  put  in -evidence  by 
defendants,  and,  If  it  required  explanation, 
they  should  have  called  for  it. 

It  Is  further  objected  by  respondents  that 
In  the  sums  charged  on  October  11  and  14, 
1892,— which  were  in  payment  of  the  drafts, 
— there  was  Included  a  commission  of  1  per 
cent,  amounting  to  $618.92,  and  that  they 
are  not  chargeable  therefor,  and  that  that 
amount  should  be  deducted.  Said  sums  so 
charged  were  the  precise  amounts  of  the 
drafts  drawn  at  Rangoon  by  Bullock  Bros. 
&  Co.,  under  the  letter  of  credit,  "for  the  In- 
voice cost  of  merchandise,"  and  did  not  In- 
clude any  commission.  Tl^e  answer  of  de- 
fendants Roth,  Blum  &  Co.  alleged  that  the 
drafts  were  so  drawn,  and  were  for  the  sum 
of  $61,892.91  (and  the  court  so  found),  and 
said  charges  above  mentioned  only  equaled 
the  said  sum.  The  contract  between  the 
bank  and  Frese  &  Co.  did  provide  that  a  com- 
mission of  1  per  cent,  should  be  paid  the 
bank  upon  the  amount  of  drafts  drawn  un- 
der said  letter  of  credit,  but  it  is  not  includ- 
ed in  said  items,  nor  anywhere  In  the  ac- 
count If  It  did,  it  should  be  excluded,  as 
defendants  are  not  liable  under  -their  con- 
tract for  profits  made  by  the  bank,  but  only 
for  the  liability  it  Incurred. 

On  the  record  before  us,  we  find  but  two 
Items  which  should  be  deducted  from  the 
balance  claimed  by  the  plaintiff.  One  of 
these— the  item  for  marine  Insurance  upon 
the  cargo,  $1,573—13  conceded  by  appellant. 
The  other  is  a  charge  dated  "October  6th. 
To  Popper  Ccustomhouse,  drayage  to  ware- 
house), $470.75," — concerning  which  Mr. 
Powell  testified  that  it  "was  paid  by  the 
check  of  W.  Frese  &  Co.  on  the  bank,"  from 
which  we  infer  that  it  was  paid  with  the 
funds  of  Frese  &  Co.,  and  not  out  of  the  pro- 
ceeds of  the  rice.  If  It  was  not  paid  by 
Frese  &  Co.,  it  should  stand. 

We  have  not  verified  the  footing  of  the  ac- 
counts, but  have  taken  the  balance  as  stated; 
and  deducting  the  above  charges,  which,  as 
the  evidence  now  stands,  should  be  disallow- 
ed, there  would  appear  to  remain  due  to  the 
plaintiff  from  respondents  $5,938.10.  It  fol- 
lows that  the  finding  that  "said  cargo  real- 
ized a  sum  In  excess  of  the  aggregate  amount 
of  the  drafts  drawn  under  said  letter  of 
credit"  Is  not  Justified  by  the  evidence. 

But  one  exception  to  ruling  upon  evidence 
Is  specified.  Mr.  Powell  was  asked  the  fol- 
lowing question:  "Did  you  ever  learn  from 
Mr.  Blum  whether  his  firm  was  interested 
with  Frese  &  Co.  In  this  cargo  of  rice?" 
The  objection  that  the  question  was  Incom- 
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petent  and  Irrelevant  was  sustained.  No 
offer  was  made  to  show  that  the  witness  had 
been  so  informed,  and  hence  it  does  not  ap- 
pear that  plaintiff  was  prejudiced,  even  if  it 
'  be  conceded  that  the  ruling  was  erroneous. 

We  are  asked  by  appellant  to  enter  judg- 
ment for  the  plaintiff  fov  such  amount  as 
appears  to  be  due  it,  the  facts  being  before 
us.  But  the  findings  would  not  support  such 
a  judgment;  and  this  court  cannot  make  find- 
ings of  fact.  The  judgment  and  order  ap- 
pealed from  should  be  reversed,  and  a  new 
trial  granted. 

We  concur:    SEARLS,  C;   BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and  or- 
der appealed  from  are  reversed,  and  a  new 
trial  gn^anted. 


(30  Or.  301) 

PATTERSON  v.  BOARD  of  PILOT  COM'RS. 

(Supreme  Court  of  Oregon.  Feb.  8,  1897.) 
Piix)T8— BENEWAt,  OP  License— Powers  op  Bo*bd 
OP  Pilot  Commissioneks. 
Hill's  Ann.  Laws,  §  3004,  provides  for  the 
granting  of  licenses  to  pilots  by  the  pilot  com- 
missioners, on  the  pilot  grounds  of  tlie  Colum- 
bia and  Willamette  rivers,  and,  as  amended  by 
Laws  1803,  p.  11,  authorizes  ttic  board  to  lim- 
it the  number  of  such  pilots.  Section  3907  pro- 
vides that  licenses  granted  shall  be  annually 
renewed,  unless  for  good  cause,  to  be  determin- 
ed by  the  board,  in  which  case  the  holder  of 
a  license  shall  be  notified  10  days  before  the 
expiration^  of  his  license,  and  shall  be  entitled 
to  a  hearing.  Held  that,  without  such  notice, 
the  board  has  no  power  to  withhold  a  renewai, 
on  the  ground  that  it  has  determined  to  reduce 
the  number  of  pilots. 

Appeal  from  circuit  court,  Clatsop  county; 
T.  A.  McBride,  Judge. 

Mandamus  by  W.  H.  Patterson  against  the 
board  of  pilot  commissioners  to  compel  the 
renewal  of  a  license  as  a  pilot.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

C.  W.  Fulton,  for  appellant.  J.  M.  Long, 
for  respondent. 

BEAN,  J.  This  is  a  proceeding  by  manda- 
mus to  compel  the  board  of  pilot  commis- 
sioners to  renew  a  license  issued  to  the  peti- 
tioner as  a  river  pilot  in  July,  1893,  and 
comes  here  on  an  appeal  from  a  judgment  in 
his  favor.  The  act  creating  tlie  board  of 
pilot  commissioners,  and  prescribing  its  pow- 
ers and  duties  (Laws  18S2,  p.  15;  Hill's  Ann. 
Laws,  c.  06,  tit.  1),  defines  the  bar  and  river 
pilot  grounds  of  the  Columbia  and  Willa- 
mette rivers,  and  prohibits  any  person  from 
acting  as  a  pilot  thereon  unless  duly  licensed 
so  to  do  by  the  board.  Section  13  thereof, 
being  section  3004  of  Hill's  Ann.  Laws,  pro- 
vides that  "the  board  has  the  power,  and  it  la 
Its  duty,  under  this  act,  to  maintain  a  suffi- 
cient number  of  capable  pilots  upon  the  bar 
and  river  pilot  grounds,  and  to  exercise  a 
general  supervision  over  the  subject  of  pilot- 


age upon  said  grounds,  and  to  that  end  may 
do  and  provide  as  follows:  Examine  and  li- 
cense pilots  for  said  pilot  grouuds,  and  limit 
the  number  of  pilots  and  pilot  boats  allowed 
thereon."  Section  14  requires  the  board  to 
report  annually  to  the  governor;  section  15 
provides  that  licenses  shall  be  issued  for  the 
term  of  one  year;  and  section  16  is  as  fol- 
lows: "A  license  granted  to  a  pilot  under 
this  act  shall,  as  a  matter  of  course,  be  an- 
nually renewed,  unless  the  board  determines 
that  there  is  good  cause  for  withholding  such 
renewal.  In  which  case  It  shall  direct  the 
secretary  to  notify  such  pilot  in  writing,  at 
least  ten  days  before  the  expiration  of  bis  li- 
cense, of  such  determination  and  the  cause 
thereof,  and  such  pilot  may  thereupon  apply 
within  ten  days  for  a  heanng  In  regard  to 
such  cause  for  withholding  the  license, 
which  shall  be  granted;  and  if  upon  such 
hearing  it  appears  to  the  satisfaction  of  the 
board  that  there  is  no  sufficient  cause  for 
withholding  the  license,  it  shall  be  renewed 
of  course,  and  not  otherwise."  In  1889  the 
legislature  amended  section  13,  by  eliminat- 
ing therefrom  that  portion  authorizing  the 
board  to  limit  the  number  of  pilots  and  pilot 
boats  allowed  on  the  pilot  grounds  (Laws 
1880,  p.  12);  but  in  1803  that  provision  was 
again  restored  (Laws  1893,  p.  11),  so  that 
at  the  time  this  controversy  arose,  the  law  in 
this  respect  was  the  same  as  originally  en- 
acted. 

The  facts  in  the  case  are  that  In  July,  1889, 
the  petitioner  was  duly  licensed  as  a  river 
pilot  for  the  term  of  one  year,  and  such  li- 
cense was  thereafter  annually  renewed  until 
1804,  when  the  board,  without  any  previous 
notice  to  him  whatever,  declined  to  renew 
the  same,  on  the  ground  that  in  its  judg- 
ment there  was  a  sufficient  number  of  pilots 
to  meet  the  demands  of  commerce,  and  di- 
rected that  the  petitioner  be  so  notified.  No 
question  was  made,  either  in  the  court  below 
or  here,  as  to  the  competency  of  the  petition- 
er to  ^t  as  a  river  pilot,  so  that  the  only 
question  to  be  determined  in  this  proceeding 
is  whether  the  board  of  pilot  commissioners 
may,  without  notice,  lawfully  refuse  to  re- 
new a  license  on  the  ground  above  stated. 
The  contention  for  the  defendant  is  that  the 
power  to  limit  the  number  of  pilots,  given 
by  section  SOW,  supra,  includes  the  power  to 
withhold  from  licensed  pilots  renewals  of 
their  annual  licenses  without  notice;  while 
the  petitioner  contends  that  a  license  duly 
issued  must  be  annually  renewed,  unless 
such  renewal  Is  withheld  for  cause,  to  be  de- 
termined in  the  manner  and  after  the  notice 
required  by  section  3907,  and  in  this  position 
we  think  he  is  correct  The  several  provi- 
sions of  the  statute  on  this  question  must  be 
construed  together,  and  effect  given  to  all. 
Now,  by  section  3904,  the  board  is  clearly  au- 
thorized and  empowered  to  limit  the  number 
of  pilots,  but  this  power  must  be  exercised 
in  conformity  with  the  provisions  of  section 
3907,  which  plainly  protects  the  holder  of  a 


Digitized  by 


Google 


r.) 


DUPPT  V.  MacMAHON. 


787 


license  by  requiring  that  It  shall  be  annual- 
ly renewed,  as  a  matter  of  course,  unless, 
after  notice,  and  a  bearing  U  desired,  the 
board  shall  determlDe  that  there  is  good 
eanse  for  withholding  snch  renewaL  In  oth- 
er words,  the  effect  of  the  statnte  is  that  the 
board  may.  In  the  first  instance,  refuse  to  li- 
cense an  applicant  because  the  number  of 
pUota  allowed  by  It  la  complete,  but,  after 
having  Issued  a  license.  It  must  renew  the 
same,  as  a  matter  of  course,  unless  It  pro- 
ceed In  the  manner  pointed  out.  In  short, 
after  a  license  is  once  Issued,  a  right  to  the 
renewal  thereof  becomes,  under  the  statute, 
a  vested  and  valuable  right,  of  which  the 
holder  cannot  be  deprived  without  notice. 
This,  It  seems  to  us.  Is  the  plain  Interpreta- 
tion of  the  statute,  and  any  other  would  be 
contrary  to  the  expressed  legislative  wilL 

It  was  argued,  however,  for  the  defendant, 
that  the  provistons  of  section  3907  have  refer- 
ence only  to  a  case  where  the  refusal  Is  to 
be  based  upon  some  reason  i>ersonal  to  the 
particular  pilot;  but  this  is  giving  to  the 
statute  a  construction  unwarranted  by  its 
language.  It  clearly  declares  that  a  license 
granted  to  a  pilot  shall  be  renewed,  as  a 
matter  of  course,  unless  be  Is  notified  of  a 
determination  not  to  renew  it,  and  the  cause 
thereof,  and  thus  given  an  opportunity  to  be 
heard  on  the  matter.  The  statute  makes  no 
distinction  as  to  the  method  of  procedure  in 
a  case  where  the  pilot  commissioners  desire 
to  withhold  the  renewal  of  a  license  because 
of  the  alleged  Incompetency  or  unfitness  of 
a  particular  pilot,  and  one  where  they  desire 
to  withhold  such  renewal  on  the  ground  that 
the  interests  of  commerce  require  the  faum- 
ber  of  pilots  to  be  reduced.  In  either  case, 
the  pilot  to  be  affected  ia  entitled  to  no- 
tice, and  an  opiwrtunity  'to  present  such  rea- 
sons as  he  may  have  why  the  contemplated 
order  should  not  be  made.  It  may  be  with- 
in the  official  Judgment  and  discretion  of  the 
board  to  reduce  the  number  of  pilots  as  their 
several  licenses  shall  expire;  but,  if  so,  the 
law  has  provided  that  it  shall  not  be  done 
without  notice. 

It  was  also  urged  at  the  argument  that 
the  board  was  Justified  in  refusing  to  renew 
the  license  of  the  petitioner  because  he  had 
not  been  engaged  in  the  active  pilot  service 
during  the  previous  year.  But  that  question 
Is  not  here.  No  notice  was  ever  given  him 
of  the  Intention  to  withhold  his  license  on 
that  account.    Judgment  afiirmed. 


(30  Or.  305) 

FOWLB  T.  HOnSB. 

(Supreme  Conrt  of  Oregon.  Feb.  8,  1897.) 
ArrsAi,  niOM  Decree  Sustaihino  Demurrib  — 
Disposition  or  Causb  oh  ArriRMAHCs. 
Where  a  decree  sustainiof;  a  demurrer  to 
a  complaint  on  the  ground  that  it  does  not 
state  a  cause  of  action  is  affirmed,  final  Judz- 
ment  will  not  be  entered,  but  the  cause  will 
be  remanded  for  such  further  proceedings  •• 
Bay  be  deemed  propel; 


Motion  to  recall  mandate.   Denied. 
For  former  report,  see  44  Pae.  892. 

PER  CURIAM.  The  motion  to  recall  the 
mandate  is  denied.  The  decree  of  the  court 
below,  sustaining  a  demurrer  to  the  com- 
plaint because  it  does  not  state  facts  suffl- 
eient  to  constitute  a  cause  of  suit,  was  af- 
firmed In  this  court  (20  Or.  114.  44  Pac.  692); 
but  no  final  disposition  of  the  cause  waa 
made,  It  being  remanded  to  the  court  below 
"for  such  further  proceedings  as  may  be 
deeded  proper,  not  Inconsistent  with  the 
opinion  herein."  Under  the  mandate  sent 
down,  the  court  was  at  liberty  to  determine, 
In  the  first  Instance,  whether  the  plaintiff 
should  be  allowed  to  amend  his  complaint, 
and  with  the  exercise  of  that  discretion  we 
cannot  Interfere  by  directing  what  course  It 
shall  pursue  In  the  matter.  This  is  the  rule 
of  practice  in  cases  of  this  character,  an- 
nounced in  Powell  T.  Railroad  Co.,  14  Or. 
22,  12  Pac.  83,  and  which  has  been  followed 
ever  since  that  decision.  It  was  said,  at 
the  argument  of  the  motion,  that  the  court 
below  had  refused  to  permit  an  amendment, 
on  the  ground  that,  under  the  mandate.  It 
had  no  authority  so  to  do;  but  we  cannot 
Inquire  into  that  question  at  this  time.  The 
motion  is  denied. 


(30  Or.  306> 
DUFFY  V.  MacMAHON  et  at' 
(Supreme  Court  of  Oregon.    Feb.  8,  1897.) 

Appau.  — ■  SurnciBNOT  or  Notiob  —  DBScaiPTioa 

or  Jddomen't. 

A  notice  of  appeal  describing  the  Judgment 

as  rendered  March  2,  1896,  for  "the  sum  ot 

$250  and  interest  from  May  8.  1894,  amounting 

to  the  sum  of  dollars,''  is  insufficient  to 

support  an  appeal  from  a  judgment  rendered 
March  8,  1896,  for  $293  and  interest  thereon 
from  that  date  at  the  rate  of  10  per  cent,  per 
annum. 

Appeal  from  drcnlt  court,  Multnomak 
county;  B.  D.  Shattuck.  Judge. 

Action  by  John  F.  Duffy  against  M.  J.  Mae- 
Mahon  and  others.  There  was  Judgment  for 
plaintiff,  and  defendants  appeal.    Dismissed. 

li.  R.  Webster,  for  the  motion.  BL  Men- 
denhall,  opposed. 

PER  CURIAM.  This  is  a  motion  to  dis- 
miss an  appeaL  The  plaintiff,  on  March  8, 
1806,  obtained  a  Judgment  In  the  circuit 
court  for  Multnomah  county  against  the  de- 
fendants, for  $293.43  and  Interest .  thereon 
from  that  date  at  the  rate  of  10  per  cent 
per  annum,  $50  attorney's  fees,  and  the  costs 
and  disbursements  of  the  action,  from  which 
the  defendants  attempted  to  appeal,  but  In 
the  notice  thereof  they  describe  a  Judgment 
as  having  been  given  March  2.  1896.  for  "the 
sum  of  two  hundred  and  fifty  dollars  and 
Interest  from  the  8th   day  ot  May,   1894, 

amounting  to  the  sum  of  $ —,  for  the  sum 

of  fifty  dollars  attorney's  fees,  and  for  Us 
costs    and    dlsbursementa."    Ta»   pUlntUt, 


>  Rehearing  pending. 
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contendlss  that  the  notice  fails  to  Identify 
the  Judgment  complained  of,  mores  to  dis- 
miss the  appeaL  The  judgment  rendered  by 
the  court  on  March  3d  provides  for  Interest 
at  the  rate  of  10  per  cent,  per  annum;  and 
8S  the  statute  declares  that  "judgments  and 
decrees  for  money  upon  contracts  bearing 
more  than  six  per  centum  Interest,  and  not 
exceeding  ten  per  centum  per  annum,  shall 
bear  the  same  interest  borne  by  such  con- 
tracte"  (section  3591,  Hill's  Ann.  Laws  pr.), 
It  must  be  presumed  that  the  judgment  com- 
plained of  was  rendered  upon  a  contract 
bearing  10  per  cent:  interest  The  legal  rate 
In  this  state  Is  8  per  cent,  per  annum  on 
money  due  or  to  become  due  where  there  Is 
a  contract  to  pay  interest  and  no  rate  speci- 
fied (section  3587,  Id.))  and  as  the  defend- 
ants. In  their  notice  of  appeal,  described  a 
judgment  for  $250,  with  Interest  from  May 
8,  1804,  amounting  to  $286.33,  it  is  evident 
there  is  a  variance  between  the  judgment 
given  by  the  court  and  the  one  described  in 
the  notice,  in  the  following  particulars:  (1) 
In  the  date  of  Its  rendition;  <2)  in  the  amount 
for  which  the  judgment  was  given;  and  (3) 
In  the  rate  of  interest.  This  court.  In  Craw- 
ford y.  Wist,  26  Or.  590,  39  Pac.  218,  In  dis- 
cussing the  sufficiency  of  a  notice  of  appeal, 
says:  "The  tendency  of  the  court,  as  Indi- 
cated by  recent  decisions,  is  to  construe  no- 
tices of  appeal  liberally,  and  hold  them  suffl- 
eient  If,  by  fair  construction  or  reasonable 
Intendment,  the  court  can  say  that  the  ap- 
peal Is  taken  from  the  judgment  In  a  par- 
ticular case."  Even  with  this  very  liberal 
rule  as  a  guide,  we  are  unable  to  say,  from  an 
Inspection  of  the  notice  In  the  case  at  bar, 
that  the  appeal  was  taken  from  the  judgment 
complained  of;  and,  this  being  so,  the  appeal 
will  have  to  be  dismissed,  and  It  Is  so  or- 
dered. 


(80  Or.  4«4) 

NICKtTM  T.  BURCKHARDT  et  at* 

(Supreme  Court  of  Oregon.     Feb.  8,  1897.) 

CoBPOBATiovs — Subscriptions  to   Stock— What 

COSSTITUTBS     OUOANIZATIOS — NOTICE    TO    SOB- 

SCRIBERS— Validiti  of  Okganization— Purpos- 

KS  OF    CoBPOnATlOXS — ESTOPPKL. 

1.  On  a  preliminary  agreement  to  form  a  cor- 
poration, the  capital  stock  to  consist  of  150 
shares,  78  shares  were  subscribed,  and  the  arti- 
cles were  duly  acknowletlged  and  filed.  After- 
wards a  Becoiid  subscription  was  signed  by  the 
original  subscribers,  except  A.,  B.,  and  two 
others,  (50  shares  being  taken.  TTiese,  with  A. 
and  B.,  who  bad  subscrilie'd  for  6  shares  on  the 
original  agreement,  united  in  calling  a  stock- 
holders' meeting.  At  the  meeting  which  fol- 
lowed, A.  and  jB.  participated.  Held,  that  A. 
and  B.  were  subscribers,  within  Hill's  Ann. 
Laws,  S  32:^,  declaring  that  a  corporation  may 
elect  directors  when  half  the  stock  has  been  sub- 
scribed. 

2.  Where  subscribers  representing  oO  per 
cent,  of  the  capital  stock  of  a  proposed  corpo- 
ration unite  in  calling  and  holding  the  first 
meeting  for  organization,  the  fact  ttiat  other 
subscribers  were  not  notified  of  the  meeting 
does  not  afford  grounds  for  those  present  and 
participating  to  object  to  the  vahdity  of  the 
organization. 

tBcbeating  pcndlnc. 


8.  A  judgment  determining  Aat  one  of  tho 
signing  the  original  agreement,  but  not  the  8« 
ond,  and  participating  in  the  organizatioiL,  w 
not  liable  as  a  subscriber  for  the  amount  at 
his  subscriptioii,  la  not  such  a  determinatioB 
of  the  InTalidity  of  the  organization  as  will  bmt 
an  action  by  the  receiver  to  recover  from  the 
other  subscribers  the  amount  unpaid  on  tbeit 
subscriptions. 

4.  One  who  participates  in  the  organixatioo 
of  a  company,  under  the  articles,  cannot  after- 
wards escape  liability  for  his  stock  sul>scriptioB 
on  the  ground  that  the  purposes  of  the  compa- 
ny, as  expressed  therein,  differed  from  ttiose 
stated  in  the  original  agreement  for  orjcaoiza- 
tion. 

5.  Facts  relied  on  to  show  estoppel  most  be 
pleaded  to  be  available. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty;  B.  D.  Shattuck,  Judge. 

Action  by  J.  M.  Nickum,  receiver  of  the 
Oregon  Fertilizing  Company,  against  Cbarlea 
A.  Burckhardt  and  F.  Otto  Burclthardt 
From  a  judgment  for  defendants,  plaintiff  ap- 
peals.    Reversed. 

This  is  an  action  to  recover  for  mssessmenfS 
levied  upon  unpaid  capital  stock  of  a  private 
corporation.  About  June  18,  1893,  some  13 
persons,  among  whom  were  (3uy  Poaaon,  who 
signed  for.  2  shares;  J.  B.  Juston,  for  4; 
F.  C.  Barnes,  for  10;  and  H.  Pease,  for  3,— 
subscribed  the  following  agreement,  each  pla- 
cing opposite  bis  name  the  number  of  shares 
presumably  intended  to  be  taken:  "We,  the 
undersigned,  each  In  consideration  o<  the 
promise  of  .the  other,  agree  to  subscribe  tot 
and  take  the  number  of  shares  of  the  capi- 
tal stock  set  opposite  our  respective  names  of 
a  company  to  be  Incorporated  for  the  purpose 
of  operating  a  fertilizer,  feeding  and  fatten- 
ing stock  and  poultry,  and,  if  obtainable,  col- 
lecting and  disposing  of  swill,  and  other  pur- 
poses of  like  nature.  Said  com(>any  to  hv 
Incorporated,  In  accordance  with  the  laws  of 
the  state  of  Oregon,  with  a  capital  stock  of 
fifteen  thousand  dollars,  divided  Into  one  hnn- 
dred  and  fifty  shares,  of  the  value  at  one 
hundred  dollars  each."  There  were  7'i 
shares  subscribed  for  upon  this  paper,  r^- 
resentlng  $7,800.  On  the  7th  day  of  Octo- 
ber, 1893,  three  of  the  subscribers  executed 
duly  acknowledged,  and  caused  to  be  filed 
and  recorded  in  the  proper  offices,  articles  of 
incorporation,  Incorporating  the  Oregon  Fer- 
tilizing Company,  specifying  the  object  and 
business  thereof  to  be  "to  transport  wood, 
produce,  and  garbage,  and  to  cremate  such 
garbage,  or  to  use  the  same  for  feed  or  fer- 
tilizing purposes."  A  little  later,  ail  the  sub- 
scribers to  said  instrument,  except  the  four 
above  named,  signed,  with  others,  the  fol- 
lowing writing,  which  Is  contained  In  a  min- 
ute book  kept  for  the  purpose  of  recording 
the  proceedings  of  the  corporation,  to  wit- 
"We,  the  undersigned,  hereby  subscribe  foi 
the  number  of  shares  of  capital  sto<^  ot 
the  Oregon  Fertilizing  Company  set  oppo- 
site our  respective  names,  and  agree  to  pay 
for  the  same  at  such  time  or  times  as  may 
be  ordered  by  the  board  of  directors  here- 
after  to  be   elected."    Only  68  share*  of 
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the  capital  stock  were  subscribed  for  upon 
this  latter  instrument.  Subsequently  all  the 
subscribers  to  this  Instrument,  together  with 
Posson  and  Jnston,  signed  an  agreement  to 
hold  the  first  meeting  of  the  stockholders  on 
October  14,  18»3,  waiving  the  30  days'  no- 
tice required  by  law,  and  In  pursuance  there- 
of the  meeting  was  held;  all  said  signers  be- 
ing present,  either  In.  person  or  by  proxy,  but 
no  others,  and  participating  In  the  election  of 
directors  and  other  business.  The  corpora- 
tors having  certified  to  the  result  of  the  elec- 
tion, the  directors  elected  took  the  oath  of 
office,  and  at  once  organized  by  electing  the 
officers  of  the  board.  To  abate  the  action, 
the  defendants  plead  that  the  plaintiff  com- 
pany Is  not  an  incorporation. 

C.  J.  Schnabel  and  R.  W.  Wilbur,  for  ap- 
pellant  J.  B.  Thompson,  for  respondents. 

WOLVERTON,  J.  (after  stating  the  facts). 
It  was  urged  at  the  hearing  that  the  defend- 
ants ought  to  be. estopped  from  alleging  that 
the  Oregon  Fertilizing  Company  Is  not  a  cor- 
poration duly  incorporated  and  organized  In 
all  respects  as  contemplated  by  law.  Inas- 
much as  they  are  subscribers  or  purchasers 
of  stock  subsequent  to  the  alleged  complet- 
ed organization  of  the  company;  that,  hav- 
ing dealt  with  the  company  In  Its  corporate 
capacity,  and  having  entered  Into  contrac- 
tual relations  with  It,  they  have  recognized 
Its  existence  as  a  body  corporate;  and  that 
now,  when  sued  upon  their  obligation  to  It 
as  such  a  body,  they  should  not  be  permitted 
to  deny  Its  legal  existence.  The  doctrine 
here  contended  for  is  undoubtedly  well 
grounded  in  the  law,  but  It  cannot  be  in- 
voked In  this  case  because  not  pleaded*.  The 
opportunity  was  afforded  for  setting  up  the 
supposed  estoppel  in  the  reply,  but  It  was 
not  done,  and  it  Is  now  too  late  to  assert  It. 
It  Is  said  that  "If  a  party  who  has  an  op- 
portunity to  plead  an  estoppel  upon  which 
he  relies  fails  to  do  so,  but  goes  to  issue  on 
the  fact,  he  thereby  waives  the  estoppel, 
puts  the  matter  at  large,  and  the  jury  may 
disregard  the  estoppel,  and  are  at  liberty  to 
find  the  truth."  Note  to  Tyler  v.  Hall  (Mo. 
Sup.)  27  Am.  St.  Rep.  337,  346;  s.  c.  17  S.  W. 
S19.  To  the  same  effect  are  Bruce  v.  lb 
snrance  Co.,  24  Or.  486,  34  Pac.  16,  and  Bays 
▼.  Trulson,  25  Or.  109,  35  Pac.  26. 

This  question  disposed  of,  we  come  to  an- 
other, more  complex  In  its  nature,  and  that 
f  s  whether  there  has  been  an  organization  of 
the  plaintiff  corporation  under  and  in  pur- 
suance of  the  general  statutes  providing 
therefor.  The  regularity  of  the  execution 
and  filing  of  the  articles  of  Incorporation  is 
conceded.  The  persons  subscribing  the  arti- 
cles are  known  as  the  Incorporators,  and 
their  powers  and  duties  are  purely  statutory. 
They  may  open  books  and  receive  subscrip- 
tions to  the  capital  stock.  "They  shall  give 
notice  to  the  subscribers  to  meet"  at  snch 
time  and  place  as  they  may  designate  for  the 
purpose  of  electing  directors.    They  shall  act 


as  Inspectors  at  the  first  meeting  for  that 
purpose,  certify  who  are  elected,  and  appoint 
the  time  and  place  of  their  first  meeting. 
This  enumeration  comprises  the  substance 
of  their  powers.  See  section  3222.  These  are 
all  acts  necessary  to  and  In  furtherance  of 
the  completion  of  the  organization.  The  or- 
ganization Is  completed  only  when  directors 
have  been  elected,  and  they  have  elected  a 
president  and  secretary,  which  It  is  con- 
templated- they  shall  do  at  their  first  meet- 
ing. From  the  time  of  the  first  meeting  of 
the  directors— that  Is  to  say,  from  the  time 
of  the  organization  of  the  board— "the  pow- 
ers vested  In  the  corporation  are  exercised 
by  them,  or  by  their  officers  or  agents  under 
their  direction"  (Hill's  Ann.  Laws  Or.  § 
3225),  thus  relieving  the  Incorporators  of  fur- 
ther duty  or  power  in  the  premises,  or,  rath- 
er, their  functions  then  cease  because  their 
duties  have  been  fulfilled  and  their  powei-s 
executed.  From  the  date  of  Its  completed 
organization  the  Incorporation  may  begin  the 
prosecution  of  its  enterprise  or  business.  It 
may  then  sue  and  be  sued,  contract  and  be 
contracted  with,  and  exercise  any  of  the  oth- 
er statutory  powers  Incident  to  Its  organiza- 
tion and  the  enterprise,  business,  pursuit,  or 
occupation  adopted.  The  corporation  may 
elect  Its  board  of  directors  when  one-half  of 
the  capital  stock  has  been  subscribed.  HIU's 
Ann.  Laws  Or.  $  3222;  Railroad  Co.  v.  Spill- 
man,  23  Or.  587,  32  Pac.  688.  And  one  ques- 
tion here  Is  whether  one-half  of  the  capital 
stock  had  been  subscribed  when  the  board 
was  elected.  It  seems  to  be  supposed  that, 
in  order  to  constitute  a  person  a  subscriber 
to  the  capital  stock  of  a  corporation,  he 
must  have  subscribed  to  the  stock  books  of 
the  concern  after  Its  articles  of  Incorpora- 
tion have  been  perfected  and  filed;  and  Min- 
ing Co.  V.  Ruble,  8  Or.  284,  is  cited  as  au- 
thority. Boise,  J.,  at  page  294,  says,  in  ef- 
fect, that  to  put  a  person  in  the  position  of 
a  subscriber  to  the  capital  stock  it  must  be 
shown  by  the  stock  book  signed  by  him,  or 
evidence  equivalent  to  such  signing.  This 
would  seem  to  support  the  proposition,  but 
at  another  place  (page  208)  he  says:  "It  Is 
necessary  for  the  corporation  to  prove  the 
subscription  by  producing  the  subscription 
signed  by  Ruble,  either  by  himself  or  by  an- 
other for  him  with  his  authority,  or  by  some 
acts  of  his  which  are  equivalent  to  a  sub- 
scription." So  that  the  case  does  not  de- 
cide either  that  the  primary  subscription 
must  be  made  upon  the  stock  book,  or  that 
It  shall  have  been  made  subsequent  to  the 
execution  of  the  articles  of  Incorporation. 
In  a  late  -case  (Balfour  v.  Gas  CJo.,  27  Or. 
307,  41  Pac.  165)  Bean,  C.  J.,  speaking  for 
this  court,  says:  "From  an  extended  exam- 
ination of  the  authorities  we  take  the  law 
to  be  that,  when  the  proposed  corporation  is 
formed  as  contemplated  in  the  preliminary 
subscription,  and  within  a  reasonable  time 
thereafter,  the  subscription,  unless  revoked 
In  the  manner  authorized  by  law,  becomes 
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Irrevocable,  and  the  subscriber  becomes  a 
shareholder,  and  liable  as  such,  without  any 
further  act  on  bts  part"  And  this  seems  to 
be  60,  although  the  statute  may  provide  for 
the  opening  of  stoclf  books  by  designated  per- 
sons after  the  articles  are  filed.  Id.;  1 
Thomp.  Corp.  S§  1152-1166;  Railroad  Co.  v. 
Giflford,  87  N.  Y,  294.  Nor  is  the  distinc- 
tion, taken  in  some  of  the  cases,  between  a 
present  subscription  and  an  agreement  to 
subscribe  to  the  stock  of  a  corporation  there- 
after to  be  created,  thought  to  be  sound.  1 
Cook,  Stock,  Slockh.  &  Corp.  Law,  §  75; 
Knox  V.  Land  Co.,  86  Ala.  180,  183,  184,  5 
South.  578;  Hall  Co.  v.  Carey,  116  Mass. 
471.  Now,  it  appears  that  by  the  preliminary 
subscription  78  shares  of  the  capital  stock 
were  signed  for,— 3  more  than  was  necessary 
for  the  completion  of  the  organization  by  the 
election  of  directors.  Four  of  the  individu- 
als signing  this  paper,  representing  19 
shares,  did  not  sign  the  later  agreement,  to 
which  60  shares  only  were  subscribed.  All 
those  subscribing  the  latter  paper,  together 
with  Guy  tosson  and  J.  E.  Juston,  who  sign- 
ed the  preliminary  subscription,  signed  th^ 
consent  agreement  for  holding  the  first  meet- 
ing, and  participated  therein,  and  Juston  was 
elected  a  director.  So  it  will  be  seen  that, 
if  the  2  shares  of  Posson  and  the  4  of  Juston 
are  added  to  the  60  shares  signed  to  the  sec- 
ond paper,  one-half  of  the  capital  stock  was 
represented  at  such  meeting.  But  the  ques- 
tion arises,  were  they  subscribers  to  the 
capital  stock?  We  think  that,  having  sign- 
ed the  preliminary  subscription  and  the  con- 
sent agreement  for  the  first  meeting,  and 
having  participated  therein,  they  became 
bound  in  that  capacity,  and  must  be  so  con- 
sidered. They  certainly  are  estopped  by 
their  acts  from  denying  that  they  are  sub- 
scribers, and,  this  being  so,  the  law  requir- 
ing a  subscription  of  one-half  of  the  capital 
stock  before  organization  was  substantially 
complied  with.  Incidental  to  this  question. 
It  is  argued  that  the  purposes  designated  in 
the  articles  of  incorporation  do  not  corre- 
spond with  those  set  forth  in  the  preliminary 
subscription,  and,  therefore,  that  Posson  and 
Juston  cannot  he  held  to  be  subscribers.  We 
presume  that,  ordinarily,  a  material  depar- 
ture in  this  respect  will  avoid  the  original 
agreement;  but  in  this  case  the  persons 
named  have  construed  the  purposes  to  bo 
one  and  the  same  by  participation  in  the  or- 
ganization under  the  articles  of  incorpora- 
tion, or,  rather,  to  speak  more  concisely,  they 
have  assented  to  the  departure,  if  such  it 
may  be  termed.    Knox  v.  Land  Co.,  supra. 

Again,  it  is  urged  that,  if  the  primary  sub- 
scription is  sufficient  to  bind  the  subscribers 
to  the  capital  stock  of  the  concern,  then  that 
Barnes  and  Pease  not  being  present,  and 
having  no  notice  of  the  first  meeting,  and  not 
having  waived  the  samfe  by  writing  or  other- 
wise, the  election  of  directors  was  irregular 
and  void.  We  are  not  to  be  understood  as 
passing  upon  the  sufficiency  of  this  paper 


within  itself,  but  that,  considering  the  sul>- 
scription  thereto  of  Posson  and  Juston    In 
connection  with  their  subsequent  acts,  they 
were   properly   recognized    as    stockholder*, 
and  hence  that  one-half  of  the  capital  stock 
was  .represented  at  the  organization  of  tbe 
company.     The  fact  that  Barnes  and  Pea«e 
had  not  been  notified  of  tbe  meeting  could 
not  furnish  grounds  for  objection  by  those 
subscribers  present  and  participating  there- 
in.   They  have  not  suffered  by  the  omission, 
and  are  not  in  a' position  to  object  as  to  oth- 
ers.    Railroad  Co.  v.  Thatcher,  11  N.  Y.  102. 
See,  also,  Handley  v.  Stutz,  139  U.  S.  422,  11 
Sup.  Ct.  530;  Mor.  Priv.  Corp.  {  399.     Thus 
we  have  an  organization  perfected  by  per- 
sons bound  as  subscribers,  and  representing 
f  uUy  one-half  of  the  capital  stock  as  fixed  by 
tbe  articles  of  incorporation,  and  all  bound 
by  Its  proceedings.     We  think  the  organiza- 
tion valid,  although  Barnes  and  Pease  were 
not  notified.    As  to  how  they  would  be  af- 
fected by  want  of  notice  it  is  not  for  us  to 
determine  at  this  time.     It  is  sufficient  to 
say  that  those  subscribers  participating  can- 
not object  on  that  account.     The  defendants, 
if  subscribers  to  tbe  capital  stock,  became 
such  after  the  organization,  and  the  want  of 
notice  to  Barnes  and  Pease  could  not  affect 
them;  so  that  they  are  in  no  better  position 
to  object  to  the  regularity  of  the  organiza- 
tion on  that  account  than  those  participating 
In  the  first  meeting.    The  result  is  that,  in 
so  far  as  they  are  concerned,  the  company 
was  duly  incorporated;  and  this  result  is 
reached,  not  beoause  tbey  are  estopped  by 
having  dealt  with  it,  but  because  it  was  le- 
gally organized  prior  to  their  subscription  to 
the  capital  stock. 

For  the  purpose  of  estopping  the  plaintiff 
from  asserting  its  due  and  legal  organization, 
it  is  alleged  in  the  answer,  in  abatement, 
that  plaintiff  had  theretofore  instituted  an 
action  in  a  justice's  court  against  Guy  Pos- 
son for  assassmcBts  made  by  the  company 
upon  his  alleged  subscription  to  the  capital 
stock;  that  a  trial  was  bad  upon  the  sole 
issue  whether  Posson  was  a  subscriber  at 
the  date  of  the  attempted  organization;  and 
that  it  was  determined  by  the  judgment  that 
he  was  not.  It  is  claimed  that,  as  the  same 
question  is  necessarily  involved  In  determin- 
ing, in  this  action,  whether  the  plaintiff  was 
duly  organized,  the  plaintiff  Is  estopped  to 
assert  its  truth,  the  judgment  having  gone 
against  it  in  the  justice's  court.  Tbe  plea 
is  argumentative,  and  avers  in  effect  that,  as 
the  judgment  In  tbe  justice's  court  estops  the 
plaintiff  to  now  assert  that  Posson  is  a  sub- 
scriber, therefore  it  cannot  affirm  that  it  is 
a  corporation  duly  organized.  That  this  is 
an  action  upon  a  different  cause  from  tlje 
one  against  Posson  cannot  be  gainsaid.  Tbe 
inquiry,  therefore,  to  which  the  estoppel  is 
pertinent  must  be  confined  to  the  point  or 
question  actually  determined  in  the  Posson 
case.  Cromwell  v.  Sac  Co.,  94  U.  S.  'SXi. 
Thus  far  the  plea  is  apparently  within  the 
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rule.  But  a  very  important  essential  to  the 
estoppel  Is  wanting,  In  that  this  cause  and 
the  one  adjudicated  in  the  Justice's  court  are 
not  betwecQ  the  same  parties,  in  the  same 
right  or  capacity,  or  their  privies  dalm- 
iog  under  them.  This  objection  is  fatal  to 
the  plea.     1  Freem.  Judgm.  {  252. 

The  Judgment  of  the  court  below  must 
therefore  be  reversed,  and  the  cause  remand- 
ed for  such  further  proceedings  as  may  be 
deemed  proper,  not  inconsistent  with  this 
opinion. 


(IS  Mont.  163) 

SWEENEY  V.  MONTANA  CENT.  RY.  CO. 

(Sapreme  Court  of  Montana.     Feb.   1,   1897.) 

Release— ScFFtciBNCT  of  Denial  — Injuries  to 

Ubal  Estate —  Measche  of  Damages — In- 

STROCTioNs— Diminution  of  Damages. 

1.  In  trespass  to  realty,  where  defendant 
pleaded  settlement  and  a  release,  as  contained 
in  a  certain  deed  conveying  a  portion  of  the 
premises  to  defendant,  a  reply  denying  that  the 
ap-eement  in  the  deed  covered  the  injuries  com- 
plained of,  or  that  the  consideration  therein  in- 
cluded payment  for  the  damages  alleged  in  the 
complaint,  is  sufficient  to  raise  the  issue  as  to 
such  settlement  and  release. 

2.  Where  plaintiff  claimed  damages  for  the 
cutting  of  a  new  channel  for  a  stream  through 
the  premises,  and  the  jury  were  instructed  that, 
in  determining  the  market  value  of  the  land 
after  the  injury,  they  might  take  into  considera- 
tion the  result  of  the  alteration  of  the  channel, 
in  causing  overflows  during  the  two  years  fol- 
lowing the  trespass,  it  was  error  to  refuse  to 
charge,  further,  that  plaintiff  could  not  recover 
damages  for  the  injuries  caused  by  such  over- 
flows. 

3.  It  was  error  to  exclude  evidence  to  show 
that,  at  a  small  expense  for  riprap,  the  injury 
could  have  been  avoided  or  materially  dimin- 
ished. 

Appeal  from  district  court.  Cascade  county; 
C.  H.  Benton,  Judge. 

Action  by  Patrick  Sweeney  against  the 
Montana  Central  Railway  Company.  There 
was  Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 

This  Is  an  action  to  recover  damages  to 
real  estate.    The  plaintiff  In  his  complaint 
alleges  that  In  the  year  1891  he  was  the  own- 
er of  a  certain  mining  claim  called  the  "Nel- 
lie L.  Quartz  Lode,"  at  Nelhart,  Meagher 
county,  through  which  claim  Belt  creek  ran 
at  that  time;   that  on  or  about  the  Ist  day 
o£  November  of  that  year,  it  Is  alleged,,  the 
defendant  wrongfully  entered  upon  said  min- 
ing  claim,   and  excavated   a   new   channel 
across  the  same,  into  which  it  diverted  the 
entire  waters  and  current  of  Belt  creek; 
that  such  water  has  since  flowed  entirely  in 
the   new   channel;   that  said   new   channel 
was   excavated  across  a  valuable  part  of 
^ald  mining  claim,  which  part  of  said  claim, 
It   Is  alleged,  was  particularly  valuable  for 
town  lots  or  building  purposes,  and  also  for 
<iumping  ground  in  the  working  of  said  min- 
ing: claim.    It  is  further  alleged  in  the  com- 
Z>lalnt  that  said  Belt  creek,  being  thus  caused 
•to  run  In  said  new  channel  excavated  by  the 
defendant  across  said  mining  claim,  over- 


flowed the  baaks  of  said  channel  on  the  side 
next  to  the  bluff,— on  the  southeastern  side 
of  said  claim,— and  destroyed  and  washed 
away  a  large  area  of  land  of  the  plaintiff,  to 
wit,  1.87  acres  of  said  mining  claim,  and  that 
said  part  of  said  mining  claim  was  rendered 
wholly  valueless  to  the  plaintiff  by  such  over- 
flowing and  washing  away  of  the  soil  there- 
of. The  plaintiff  asked  Judgment  for  dam- 
ages against  the  defendant  The  answer  of 
the  defendant  admits  that  the  plaintiff  was 
the  owner  of  the  tract  of  land  In  question, 
and  that  defendant  entered  upon  the  same, 
and  dug  a  new  channel.  Into  which  It  di- 
verted the  waters  of  Belt  creek,  but  alleges 
that  said  action  on  Its  part  was  with  the 
consent  of  plaintiff,  and  denies  that  any 
damage  resulted  therefrom.  In  addition  to 
this,  defendant  pleads  the  statute  of  limit- 
ations as  a  bar  to  the  action,  and  further 
pleads,  a  settlement  and  discharge  of  any  lia- 
bility for  any  damages  growing  out  of  the 
alleged  trespass.  The  replication  denies  the 
new  matter  set  up  In  the  answer.  The  case 
was  tried  by  the  court  with  a  Jury,  and  a 
verdict  rendered  for  $1,8G0,  upon  which  Judg- 
ment was  entered.  A  bill  of  exceptions  was 
filed  and  settled,  and  appeal  taken  from  the 
Judgment  by  defendant  company. 

A.   3.    Shores,    for   appellant    McConnell, 
Clayberg  &  Qunn,  for  respondent. 

PEMBERTON,  C.  J.  (after  stating  the 
facts).  There  are  a  great  many  errors  as- 
signed In  the  record.  ■  We  will  treat  those 
only  which  counsel  for  appellant  considered 
sufficiently  Important  and  material  as  to  de- 
serve special  mention  and  notice  In  his  oral 
argument  of  the  case.  Counsel  for  appel- 
lant contends  that  there  was  no  denial  in 
the  replication  of  the  settlement  and  release 
pleaded  In  the  answer,  and  that  there  was, 
consequently,,  no  Issue  to  submit  to  the  Jury, 
and  that  the  court  erred  in  admitting  any 
evidence  In  the  case,  and  In  submitting  the 
question  of  damages  to  the  Jury.  This  con- 
tention Is  raised  In  the  record  by  objection 
to  the  introduction  of  evidence,  as  well  as 
by  the  motion  of  appellant  for  a  nonsuit  at 
the  close  of  plaintiff's  testimony.  The  alle- 
gation of  settlement  and  release  contained 
In  appellant's  answer  Is  as  follows:  "That 
In  the  month  of  March,  1S92,  the  said  Daniel 
Condon  and  this  defendant  entered  Into  an 
agreement  whereby  the  said  Condon,  In  con- , 
sideration  of  $1,500,  to  be  paid,  agreed  to 
convey  to  this  defendant  a  certain  tract  of 
land,  particularly  described  in  a  deed  here- 
inafter referred  to,  and  release  all  damages 
theretofore  caused  on  the  Nellie  L.  'lode 
claim,  or  any  part  thereof,  by  any  acta 
theretofore  committed  by  the  defendant,  or 
any  of  its  agents  or  employes,  as  well  as  all 
damages  that  might  thereafter  be  occasion- 
ed to  any  part  of  the  said  tract  of  land  on 
account  of  the  use  of  the  tract  so  to  be  con- 
veyed to  this  defendant  on  its  line  of  rail- 
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way  for  railway  purposes."  The  language 
of  the  reply  to  this  allegation  Is  as  follows: 
"Admits  that  a  deed  was  executed  by  Dan- 
iel Condon,  who  then  held  the  legal  title  to 
the  Nellie  L.  lode  claim,  on  the  24th  day  of 
March,  1892,  to  the  strip  of  ground  therein 
described,  to  the  defendant,  and  he  sup- 
poses that  the  copy  of  the  deed  set  out  in 
the  defendant's  answer  is  correct;  but  de- 
nies that  there  was  any  other,  further,  or 
diCterent  agreement  or  contract  in  relation 
to  the  said  tract  of  land,  except  what  is  set 
out  in  said  deed."  This  is  not  a  specific  de- 
nial of  the  allegation  of  the  answer  as  to 
the  settlement  and  release,  and,  if  there 
were  no  other  denials  in  the  replication  to 
this  allegation  of  the  answer,  the  contention 
of  the  appellant  would  have  greater  force. 
But  in  the  replication  we  find,  immediately 
following  the  language  quoted  above,  this 
denial:  "PlaintiS  denies  that  under  and  by 
virtue  of  said  contract  contained  in  said 
deed,  or  any  other  contract,  that  be  agreed 
to  and  did  release  the  defendant  from  dam- 
ages caused  by  the  acts  complained  of  in 
bis  complaint."  Paragraph  5  of  the  replica- 
tion is  as  follows:  "PlaintiS  admits  that  the 
defendant  paid  to  said  Condon  the  sum  of 
$1,500  for  the  land  conveyed  and  the  ordi- 
nary incidental  damages  to  the  adjacent 
lands,  but  not  the  damages  for  the  taking 
of  other  portions  of  plaintiff's  land  for  a 
new  channel  into  and  through  which  to  flow 
the  waters  of  Belt  creek."  We  think,  con- 
struing the  several  paragraphs  and  denials 
of  the  replication  together,  that  they  fairly 
and  sufficiently  constitute  a  denial  of  the 
settlement  and  release  pleaded  In  the  an- 
swer, and  that,  consequently,  appellant's  as- 
signment of  error  in  this  respect  is  not  sup- 
ported. 

The  court  permitted  evidence  to  be  intro- 
duced as  to  the  difference  in  the  market 
value  of  the  land  alleged  to  be  damaged  be- 
fore and  after  the  trespass  complained  of. 
Evidence  was  also  permitted  to  be  introduc- 
ed, on  the  part  of  plaintiff,  as  to  the  result 
of  overflows  and  washing  away  of  the  soil 
after  the  channel  was  cut  through  the  land, 
or  the  trespass  committed.  In  November, 
1891,  down  to  October,  1803.  With  this  evi- 
dence admitted  over  the  objection  of  the  ap- 
pellant, the  court  Instructed  the  jury  as  fol- 
lows: "The  measure  of  damages  Is  the  dif- 
ference in  the  market  value  of  said  premises, 
the  Nellie  L.  lode,  as  they  were  before  they 
were  injured,  if  injured  at  all.  and  the  mar- 
ket value  of  said  premises  in  their  damaged 
condition.  If  damaged  at  all."  Instruction 
No.  5.  The  court  further  Instructed  the  Jury 
as  "follows:  "The  court  further  instructs 
you  that,  in  estimating  the  market  value  of 
the  premises  alleged  to  have  been  injured  or 
damaged,  you  will  take  into  consideration, 
not  only  the  trespass  committed  by  the  cut- 
ting of  the  channel  and  the  turning  in  of  the 
water,  but  also  the  overflow  of  the  water, 
and  the  washing  away  of  the  south  bank 


of  the  channel,  and  of  the  soil  and  ground, 
if  you  find  that  to  be  true,  situated  between 
said  channel  and  the  bluff,  as  described  in 
the  complaint.  You  will  not  be  confined  to 
the  mere  damage  done  by  the  cutting  of  the 
channel,  and  the  turning  In  of  the  water, 
but  you  will  also  embrace  in  your  considera- 
tion the  consequential  injuries  or  damage 
by  the  overflow  of  the  waters,  if  any  sucdi 
occurred."  Instruction  No.  9.  For  the  pur- 
pose of  flxlng  the  measure  of  damages,  and 
confining  the  Inquiry  of  the  jury  to  the  dif- 
ference between  the  market  value  of  the 
land  before  and  after  the  trespass  complain- 
ed of,  the  appellant  requested  the  court  to 
instruct  the  Jury  as  follows:  "There  has 
been  some  evidence  in  the  case  tending  to 
show  damages  done  to  the  strip  of  ground 
between  the  new  channel  and  the  bluff  be- 
tween the  years  1892  and  1893.  I  Instruct 
you  that  the  plaintiff  is  not  entitled  to  recov- 
er on  account  of  any  damages  done  to  that 
strip  of  land  either  in  the  year  1892  or  1893." 
This  Instruction  the  court  refused  to  givfc 
The  appellant  contends  that  the  action  of  the 
court  In  this  resi>ect  was  error.  It  is  con- 
ceded that  the  trespass  complained  of  was  a 
completed  trespass,  and  not  a  continuous 
one;  that  is,  that  the  sole  liability  of  the  de- 
fendant company  was  determined  and  fixed 
by  the  trespass  which  wrought  the  differ- 
ence in  the  market  value  of  the  land  before 
and  after  Its  commission.  In  November,  1891. 
Instruction  No.  5,  quoted  above,  was  given 
upon  this  theory.  The  appellant  contends 
that,  by  giving  Instruction  No.  9  ab  the  in- 
stance of  plaintiff,  and  refusing  the  Instruc- 
tion asked  by  appellant  as  shown  above,  the 
court  permitted  the  Jury  to  render  a  verdict, 
not  only  for  the  difference  in  the  market 
value  of  the  land  before  and  after  the  tres- 
pass complained  of,  but  also  for  Injuries  to 
the  land  caused  by  overflows  up  to  October, 
181^.  While  we  think  it  was  not  error  to 
permit  evidence  to  be  introduced  as  to  the 
overflows  and  washing  awayof  the  land  after 
the  date  of  the  trespass  complained  of,  for 
the  purpose  of  showing  the  difference  In  the 
market  value  of  the  land  before  and  after 
the  trespass,  It  was  error  in  the  court  not 
to  limit  the  evidence  to  that  purpose,  as  re- 
quested by  the  instruction  which  the  court 
refused.  Instruction  No.  9,  we  think,  was 
misleading  to  the  Jury,  and  prejudicial  to  the 
appellant,  without  the  limitation  sought  to  be 
given  to  the  evidence  by  appellant's  Instruc- 
tion, which  was  refused  by  the  court. 

.It  the  trial  the  appellant  offered  evidence 
to  show  that  the  plaintiff,  by  the  expendi- 
ture of  $100  in  riprapping  the  bank  of  the 
new  channel  next  to  the  bluff  on  the  land  In 
question,  could  have  avoided  entirely,  or 
materially  diminished,  the  damages  to  the 
mining  claim.  Appellant  also  offered  In- 
structions upon  this  theory  of  the  law.  The 
court  excluded  this  evidence,  and  refused  to 
give  the  Instructions  requested  by  appellant. 
Appellant  assigns  this  action  of  the  court  as 
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error.  Counsel  for  the  plaintiff  In  bta  brief 
says:  "We  recognize  tlie  principle  of  law 
that,  where  a  trespass  has  been  committed. 
It  is  the  duty  of  the  party  complaining  of  the 
trespass  to  do  what  he  reasonably  can  to 
prevent  an  increase  of  injury,  and  that  this 
must,  under  ordinary  circumstances,  be  tak- 
en into  consideration  in  estimating  the  dam- 
ages." But  counsel  for  respondent  says  that 
the  respondent  could  not,  by  rlprapplng  the 
banli  of  the  new  channel  next  to  the  bluff 
on  his  own  claim,  prevent  the  overflow  there- 
of and  damages  thereto,  for  the  reason,  as 
they  contend,  that  the  channel  began  to 
overflow  the  bottom  land  before  it  reached 
the  line  of  respondent's  claim,  and  that  he 
could  not  riprap  the  channel  on  the  land 
adjoining  his,  through  which  the  channel 
ran,  without  being  a  trespasser.  If  the  evi- 
dence offered  by  the  appellant  had  been  ad- 
mitted, it  might  have  been  proper  for  re- 
spondent t6  support  this  theory  by  proper 
evidence  In  rebuttal.  But  we  thlnli  It  hard- 
ly sound  to  say  the  appellant  ought  not  to 
be  heard  to  complain  because  he  could  not 
have  proved  his  contention  if  the  cotirt  had 
not  excluded  his  evidence.  We  think  the 
court  erred  in  excluding  the  evidence  offered 
by  the  appellant,  and  in  refusing  the  instruc- 
tions, as  contended  by  appellant  under  this 
assignment  The  following  authorities  fully 
discuss,  and,  we  think,  determine,  this  ques- 
tion in  accordance  with  the  views  expressed 
above.  1  Sedg.  Meas.  Dam.  (7th  Ed.)  top 
page  164,  and  authorities  cited  in  notes;  1 
Sutb.  Dam.  pp.  414-416,  and  authorities  cit- 
ed; Loker  v.  Damon,  17  Pick.  284. 

Appellant  contends  that  the  c6urt  erred  In 
not  permitting  it  to  amend  its  answer  during 
the  trial  to  conform  to  the  proof,  which,  it 
contends,  showed  Condon  to  be  a  real  party 
plaintiff  in  Interest  As  the  case  must  go 
back  for  new  trial,  the  amendment  can  there 
be  made,  if  appellant  so  desires,  and  we  are 
thus  relieved  of  the  necessity  of  treating  this 
assignment.  The  plea  of  the  statute  of  lim- 
itations set  up  In  the  answer  was  abandoned 
on  the  trial.  AVe  have  considered  and  treat- 
ed all  the  errors  assigned  which  we  consider 
material.  The  judgment  appealed  from  is 
reversed,  and  the  cause  remanded  for  new 
trial. 

HUNT  and  BUCK,  JX,  concur. 


(19  Mont  141) 

DAVIS  V. 


MORGAN,  Constable. 


{Supreme  Court  of  Montana.     Feb.   1,   1897.) 

FllAODCLrST  CONVETANCE  —  INSTKUCTION  —  PROV- 
ING Fraud  as  Defense— Phivileoed  Com- 

MCSIOATIOX    TO  ATTORNEV. 

1.  In  an  action  for  conversion  of  property  by 
its  sale  niuler  an  -exeoution  against  the  person 
from  whom  plaintiff  claimed  to  have  purchased 
it,  whore  defendant  alleged  that  the  sale  was 
frauduh-nt  as  against  creilitors  of  the  seller,  it 
was  error  to  refuse  an  instruction  that,  if  tlie  sale 
was  made  to  binder  creditors,  plaintiif  could  not 
recover,  and  the  error  was  not  cured  by  an  in- 
struction that  plaintiff  could  not  recover  if  he 


was  not  the  owner  of  the  property  when  It  was 
seized  and  taken  from  his  possession. 

2.  A  defense  of  fraud  and  conspiracy  is  an 
affirmative  one,  which  defendant  is  not  entitled 
to  establish  on  cross-examination  of  plaintiffs 
witnesses. 

3.  A\'here  a  person  consults  an  attorney  at  law 
in  reference  to  the  transfer  of  property,  in  order 
to  escape  a  levy  by  attachment  of  a  judgment 
creditor,  and  the  object  of  such  consultation  was 
to  secure  professional  advice,  and  the  attorney 
consulted  does  advise  the  person  so  consulting, 
the  relationship  of  attorney  and  client  exists, 
even  though  no  reference  was  had  to  the  pay- 
ment of  a  fee,  and  the  relationship  between  the 
parties  is  such  as  to  entitle  commnnicatioos 
made  to  the  attorney  to  protection  as  privileged. 

Appeal  from  district  court,  Cascade  county; 
C.  H.  Benton,  Judge. 

Action  by  W.  H.  Davis  against  W.  M.  Mor- 
gan, as  constable,  for  conversion  of  property. 
Judgment  for  plaintiff,  from  which,  and  from 
an  order  denying  a  motion  for  a  new  trial, 
defendant  appeals.    Reversed.  . 

Conversion  charged  against  tbe  defendant 
by  the  plaintiff  because  of  the  wrongful  acts 
of  the  defendant  in  taking  a  stallion  frcnn  tbe 
possession  of  plaintiff.  The  defendant  denied 
plaintiffs  ownership  and  interest  in  the  horse, 
and  pleaded  a  justiOcation  by  virtue  of  a  sale 
of  the  horse  made  pursuant  to  judgment  and 
execution  In  a  suit  against  Delia  May  Meyers 
by  Rhubottom  &  Gilchrist  The  defendant 
also  pleaded  that  plaintiff,  who  was  a  broth- 
er of  Delia  May  Meyers,  and  A.  D.  Meyers, 
the  husband  of  Delia  May  Meyers,  conspired 
with  Delia  May  Meyers  to  prevent  the  said 
Rhubottom  &  Gilchrist  from  collecting  their 
debt  and  that  plaintiff's  dalm  to  the  horse 
was  fraudulent  and  was  made  with  intent 
to  hinder  and  delay  the  creditors  of  said  Delia 
May  Meyers,  and  especially  the  firm  of  Rhu- 
bottom &  Gilchrist  and  that  plaintiff  has  no 
right  title,  or  interest  in  the  horse.  Tbe  case 
was  tried  to  a  Jury,  and  a  verdict  and  Judg- 
ment rendered  for  plaintiff.  The  defendant 
moved  for  a  new  trial,  which  motion  was  de- 
nied. The  appeal  Is  from  the  Judgment  and 
the  order  denying  the  motion  for  a  new  trial. 

Largent  &  Huntoon,  for  appellant  W.  O. 
Downing,  for  respondent. 

HUNT,  J.  (after  stating  the  facts).  There 
was  testimony  introduced  on  the  trial  to  the 
effect  that  W.  H.  Davis,  plaintiff  herein,  and 
Delia  May  Meyers  were  brother  and  sister, 
and  that  ou  October  16,  18M,  Mrs.  Meyers 
sold  to  plaintiff,  in  consideration  of  $300,  the 
horse  In  question.  At  the  time  of  this  alleg- 
ed sale,  Mrs.  Meyers  executed  a  written  bill 
.  of  sale  to  plaintiff.  Tbe  horse  appears  to 
have  been  delivered  to  plaintiff,  Davis.  Upon 
January  8,  189r>,  Uhubottom  &  Gilchrist  sued 
Delia  May  Meyers  in  a  Justice's  court  to  re- 
cover the  sum  of  $55  for  some  work  and 
labor  done  by  them  for  her  in  April,  1893, 
and  recovered  judgment  therefor  on  January 
12,  1805.  Under  an  execution  issued  from 
the  Justice's  court  Morgan,  the  defendant  as 
constable,  levied  upon  the  stallion,  as  tbe 
property  of  Mrs.  Meyers,  and  sold  Ulm  for 
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the  sum  of  ?00.  Upon  January  30,  1895, 
Delia  May  Meyers  exeoutetl  to  the  plaintifT, 
W.  H.  Davis,  a  second  bill  of  sale  of  the 
horse.  Xo  property  was  Included  in  this  last 
bill  of  sale  except  the  horse  in  question;  the 
only  difference  between  the  two  being  that 
the  second  one  was  more  formal  In  its  recit- 
als, and  contained  a  more  complete  descrip- 
tion of  the  animal.  The  testimony  of  plain- 
tiff, Davis,  was  substantially  that  he  had 
bought  the  horse  from  Mrs.  Meyers,  and  that 
the  reason  for  the  execution  of  the  second  bill 
of  sale  was  to  cure  any  possible  defects  In  the 
legal  form  of  the  first,  but  that  he  had  owned 
and  been  in  possession  of  the  horse  from  ^e 
time  of  the  execution  of  the  first  bill  of  sale. 
The  defendant,  on  the  other  hand,  offered 
testimony  tending  to  prove  that  in  the  latter 
part  of  December,  18l)t,  the  plaintiff,  Davis, 
had  stated,  in  response  to  a  question  put  to 
him  by  a  persop  who  wished  to  buy  the  horse 
for  a  man  at  Cascade,  that  he  did  not  own  the 
horse;  that  his  sister,  Mrs.  Meyers,  owned 
him,  but  that  he  thought  he  could  be  bought 
cheap.  The  purpose  of  this  testimony  was 
plainly  to  sustain  the  allegations  of  defend- 
ant's answer  that  the  plaintiff's  claim  to  the 
•horse  was  made  with  intent  to  hinder,  delay, 
and  defraud  the  creditors  of  Delia  May  Mey- 
ers, and  for  such  purpose  It  was  clearly  ad- 
missible, and  properly  went  to  the  Jury.  In 
accordance  with  this  theory  of  the  defense, 
the  court  was  asked  by  defendant  to  instruct 
the  jury,  among  other  things,  as  follows:  "If 
you  believe  from  the  testimony  that  the  alleg- 
ed sale  of  the  horse  in  question  to  the  plaintiff 
by  Mrs.  Meyers  was  not  made  in  good  faith, 
but  was  made  for  the  purpose  of  hindering, 
delaying,  and  defrauding  creditors  of  the  said 
Mrs.  Meyers,  then  your  verdict  should  be  for 
the  defendant."  The  court  refused  to  give 
this  instruction,  and  this  refusal  is  assigned  as 
error.  The  assignment  is '  well  foimded.  In 
the  charge  of  tlie  court  the  Jury  were  told  that 
if  they  believed  tiiat,  at  the  time  the  defend- 
ant levied  upon  tlie  horse,  plaintiff  was  not 
the  owner,  then  their  verdict  should  be  for  the 
defendant,  while.  If  they  found  that  plaintiff 
was  the  owner,  their  verdict  should  be  ac- 
cordingly. But.  aside  from  this  general 
charge  upon  the  question  of  the  ownership  of 
the  horse,  there  was  no  reference  anywhere 
throughout  the  instructions  made  by  the  court 
upon  the  issue  of  the  bona  fides  of  the  trans- 
action between  the  plaintiff  and  his  sister, 
Mrs.  Meyers.  It  is  easy  to  see  how  the  Jury 
may  have  been  misled  by  this  omission  of  the 
court,  because  they  may  have  believed  that 
the  delivery  of  the  horse,  of  itself,  and  posses- 
sion by  plaintiff,  constituted  ownership,  re- 
gardless of  whether  or  not  such  a  transfer 
was  fraudulent,  and  made  solely  with  a  view 
to  defeat  the  collection  of  the  Judgment  held 
by  Rhubottom  &  Gilclirist. 

As  the  case  must  be  tried  again,  we  will 
very  briefly  indicate  our  views  upon  several 
other  errors  assigned  by  the  appellant. 

Upon  the  cross-examination  of  several  wit- 
nesses, the  defendant  asked  several  ques- 


tions for  the  purpose  of  malting  out  the  con- 
spiracy alleged  In  his  answer.  Objections 
to  ail  such  questions  were  sustained  by  the 
court  for  the  reason  that  they  were  not 
proper  cross-examination.  We  think  the 
court  ruled  properly  in  tliis  matter.  Fraud 
and  conspiracy  were  affirmative  defenses, 
and  it  was  lncuml)ent  upon  the  defendant 
to  introduce  testimony  of  his  own  to  sustain 
these  allegations,  and  it  was  improper  for 
him  to  attempt  to  prove  his  affirmative  aver- 
ments in  these  respects  by  cross-examina- 
tion of  plaintiff's  witnesses. 

Testimony  was  introduced  by  defendant 
tending  to  show  that  Mr.  Meyers,  the  hus- 
band of  Mrs.  Meyers,  consulted  Samuel 
Stephenson,  Esq.,  an  attorney  at  law  at 
Great  Falls,  in  relation  to  how  the  horse 
could  be  transferred  in  order  to  escape  a  levy 
by  attachment  by  Rhubottom  &  Gilchrist, 
who  had  a  Judgment  against  Mrs.  Meyers. 
Mr.  Stephenson  himself  says  that  he  advised 
Meyers,  but  that  he  did  not  consider  this 
consultation  and  advice  such  as  to  constitute 
the  relation  of  attorney  and  client,  that  noth- 
ing was  said  about  a  fee,  and  that  he  did 
not  regard  himself  as  Mr.  Meyers'  attorney 
when  he  did  advise  him  in  relation  to  the 
matter.  Meyers  says,  however,  that  he  did 
consult  him  as  a  lawyer,  and  for  the  purpose 
of  securing  his  professional  opinion  of  how 
to  transfer  another  and  entirely  different 
horse.  The  court  struck  out  the  testimony 
of  Stephenson  on  the  motion  of  pl.aintiff. 
based  upon  the  ground  that  the  relation  of 
attorney  and  client  existed  between  Stephen- 
son and  Meyers  at  the  time  the  communica- 
tions testified  to  were  made.  In  this  action 
of  the  court  -we  find  no  error,  for  we  think  it 
sufficiently  appears  from  the  testimony  of 
Mr.  Stephenson  himself  that  the  communi- 
cations made  by  Meyers  to  him,  and  his  ad- 
vice thereon,  were  had  and  given.  In  the 
course  of  professional  employment,  and  that, 
therefore,  he  could  not  be  examined  as  to 
any  such  communications  or  advice  with- 
out the  consent  of  his  client  Meyers.  Code 
Civ.  Proc.  J  3163,  subd.  2.  There  can  be 
no  question  that  Meyers  communicated  with 
Stephenson  so  as  to  obtain  from  him  the  ad- 
vice of  one  possessed  of  knowledge  of  the 
law.  He  wanted  the  opinion  of  a  lawyer, 
and  of  how  to  legally  protect  the  horse  in 
question,  or  some  other  horse,  from  attach- 
ment. He  therefore  naturally  went  to  one 
whose  profession  qualified  him  to  give  the 
proper  advice,  and  Mr.  Stephenson  gave  him 
his  opinion.  It  is  true  that  Mr.  Stephenson 
disclaims  having  acted  In  a  professional  ca- 
pacity, but,  from  the  undisputed  facts,  the 
court  correctly  decided  that  the  relation  of 
counsel  and  client  existed.  The  omission  to 
pay  a  fee  is  not  the  only  test  of  whether 
such  a  relation  may  have  existed.  As  said 
by  the  court  of  appeals  in  New  York  In  Ba- 
con V.  Frlsble,  80  N.  Y.  394:  "It  matters  not 
that  he  paid  no  Immediate  fee;  nor  that  suit 
was  then  pending,  or  then  contempIate<I. 
Communications  made  to  an  attorney  lu  the 
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course  of  any  personal  employment,  relating 
to  the  subject  thereof,  and  which  may  be 
supposed  to  be  drawn  out  in  consequence  of 
the  relation  in  which  the  parties  stand  to 
each  other,  are  under  the  seal  of  confidence, 
and  entitled  to  protection  as  privileged  com- 
munications. WilUams  v.  Fitch,  18  N.  V. 
5ol.  All  communications  made  by  a  client 
to  his  counsel  for  the  purpose  of  profession- 
al advice  or  assistance  are  privileged,  wheth- 
er they  relate  to  a  suit  pending  or  contem- 
plated, or  to  any  other  matter  proper  for 
such  advice  or  aid.  Britton  v.  Lorenz,  45 
N.  Y.  51.  And,  whenever  the  communica- 
tion made  relates  to  a  matter  so  connected 
with  the  employment  as  attorney  or  counsel 
as  to  afford  presumption  that  it  was  the 
ground  of  the  address  by  the  client,  then  it 
is  privileged  from  disclosure.  Turquand  v. 
Knight,  2  Mees.  &  W.  98."  The  Judgment 
and  order  appealed  from  are  reversed,  and 
the  cause  is  remanded  for  a  new  trial.  Re- 
versed. 

PEMBERTON,  C.  J.,  and  BUCK,  J.,  con- 
cur. 


(19  Mont.  147) 

BECKSTEAD    t.   MONTANA   UNION    RY. 

CO. 
{Supreme  Court  of  Montana.    Feb.  1,   1897.) 

CONSTITBTIONAI.  LaW  —  DUB  PROCESS    OF    LaW  — 

Railroad  Fences. 
Acts  1801  (2d  Leg.  Assem.),  p.  267,  re- 
quiring railroad  companies  to  build  fences  suffi- 
cient to  prevent  live  stock  from  getting  upon 
their  tracks,  or  else  respond  in  damages  for  ani- 
mals Itilled  or  injured,  and  allowing  double 
damages  when  not  paid  within  30  days  after  no- 
tice, is  constitutional. 

Appeal  from  district  court.  Deer  Lodge 
county;    Theo.  Brantley,  Judge. 

Action  by  A.  Beckstead  against  the  Mon- 
tana Union  Railway  Company  to  recover  dam- 
ages for  the  killing  of  piniutKTs  stock.  From 
a  Judgment  for  plaintiff,  and  from  an  order 
denying  a  motion  for  new  trial,  defendant  ap- 
peals.    Affirmed. 

This  action  was  instituted  under  the  law  of 
1891  (Acts  2d  I^g.  Assem.  p.  267),  requiring 
railroad  companies  to  fence  their  roads  by 
fences  "suitable  and  amply  sufficient  to  pre- 
vent live  stock  from  getting  thereon,"  or  else 
to  respond  in  damages  for  animals  killed  or 
injured,  except  when  "occasioned  by  the  will- 
ful .act  of  the  owner  or  Ijls  agent."  Said  law 
also  allows  double  the  damages  when  not  paid 
within  30  days  after  notice  thereof.  The 
complaint  alleged  that  four  head  of  cattle  be- 
longing to  plaintiff  (respondent)  had  strayed 
upon  defendant's  (appellant's)  track,  by  rea- 
son of  an  insufficient  fence,  and  been  killed 
by  a  moving  train;  also,  that  defendant  had 
not  paid  the  damages  sustained  within  30 
days  after  written  notice.  The  answer  con- 
tained an  admissioQ  of  the  nonpayment  of 
damages,  certain  denials,  and  alleged  affirm- 
atively that  the  cattle  had  strayed  upon  its 


track  through  a  gate  left  open  by  plaintiff. 
Tlie  replication  denied  the  contributory  negli- 
gence. The  trial  resulted  in  a  verdict  for 
plaintiff,  and  from  the  order  denying  the  mo- 
tion for  a  new  trial,  and  the  judgment,  defend- 
ant appeals. 

Geo.  Haldom,  for  appellant.  NaptCMi  & 
Napton,  for  respondent.. 

BUCK,  J.  (after  stating  the  facts).  This  ap- 
peal was  submitted  on  briefs.  Appellant  asks 
for  a  reversal  only  on  the  grounds  that  the 
act  of  1881  is  unconstitutional,  and  that  the 
evidence  shows  plaintiff  was  guilty  of  con- 
tributory negligence,  as  alleged  ip  the  com- 
plaint. The  brief  filed  in  its  l)ehalf  Is  silent 
as  to  any  error  committed  by  the  lower  court 
in  instructing, the  Jury  or  ruling  on  the  evi- 
dence. From  the  record  it  clearly  appears 
that  there  was  a  conflict  as  to  whether  the 
fence  was  a  sufficient  one  under  the  statute, 
and  as  to  whether  the  cattle  had  broken 
through  the  fence,  or  gone  upon  the  track 
through  an  open  or  insufficient  gate.  It  does 
not  appear  that  the  gate  was  left  open  by  the 
owner  of  the  cattle  or  any  one  else.  The 
court  instructed  the  Jury  that  If  the  gate  had 
been  left  open  by  any  one  other  than  defend- 
ant, and  from  such  negligence  the  cattle  were 
killed,  plaintiff  could  not  recover.  The  jury 
evidently  found  that  the  cattle  had  broken 
through  the  fence.  There  was  ample  evidence 
to  support  the  verdict  on  the  ground  of  the 
insufficiency  of  the  fence.  There  was  also 
evidence  to  show  that  the  gate  was  an  insuffi- 
cient one.  Under  these  circumstances,  the 
rule  as  to  a  conflict  in  the  evidence  must  con- 
trol, and  the  authorities  cited  by  appellant  as 
to  contributory  negligence  are  Inapplicable. 
We  hold  the  law  constitutional.  It  is  sub- 
stantially the  Iowa  statute  on  the  same  sub- 
ject. Its  constitutionality  has  been  upheld  in 
the  following  cases:  Railway  Co.  v.  Beck- 
wlth,  129  U.  S.  26,  9  Sup.  Ct.  207;  Bennett  v. 
Railway  Co.,  61  Iowa,  a-»3, 16  N.  W.  210.  The 
judgment  is  affirmed. 

PEMBERTON,  C.  J.,  and  HUNT,  J.,  concur. 


(19  Mont.  135) 

MULLIGAN  V.  MONTANA  UNION  RY.  CO. 

FEATHERKILE  v.  SAME. 

(Supreme  Court  of  Montana.    Feb.  1,  1897.) 

Appeal  —  Ruling  os  Motion  for  New  Trial  — 

CONTKIBUTORT  NrOT.IOENOE— MASTER  AND  SERV- 
ANT—ApPLIANCEi! — Fellow  Servants  —  Latent 
DePKCTS— IXSTUUCTIONS. 

1.  In  determining  whether  a  new  trial  was 
properly  granted  for  alleged  errors  in  instruc- 
tions, the  court  cannot  consider  the  testimony. 

2.  One  whose  own  negligence  directly  con- 
tributed to  his  injury  cannot  recover. 

3.  An  instruction  that  defendant  railroad 
company  was  not  bound  to  furnish  its  engineer 
with  the  latest  improvements  on  the  engine, 
but  merely  with  appliances  reasonably  safe, 
and  that,  if  the  boiler  was  a  good  one  of  its 
kind,  and  In  good  repair,  the  engineer  assum- 
ed the  risk,  is  not  erroneous,  when   the  jury 
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are  also  instructed  that  the  master  mnst  use 
ordinary  care  to  famish  siTfe  machinery  in 
good  repair,  and  make  all  necessary  inspection. 

4.  The  engineer  and  fireman  are  fellow  serv- 
ants. 

Q.  A  master  is  not  liable  for  latent  defects 
in  the  machinery  which  ordinary  Inspection  and 
care  would  not  detect. 

6.  An  instruction  that  a  fireman  could  not 
recover  if  his  injury  was  caused  by  any  "latent 
defect"  in  the  boiler  is  not  cause  for  reversal, 
where  the  jury  were  instructed  that,  if  the  ex- 
plosion was  occasioned  by  any  of  tlie  defects 
named  in  the  complaint,  which  defendant  knew 
of,  or  by  Ordinary  care  could  have  known  of, 
plaintiff  could  recover. 

Appeal  from  district  court,  Silver  Bow 
county;  J.  J.  McHatton,  Judge. 

Actions  by  H.  B.  Mulligan  and  J.  F.  Feath- 
erklle  asainst  the  Montana  Union  Railway 
Company.  From  an  order  In  the  Mulligan 
case  sustaining  plaintiCTs  motion  for  a  new 
trial,  defendant  appeals.     Reversed. 

These  cases  were  both  for  the  recovery  of 
damages  for  personal  injuries.  The  plaintiff 
(.respondent)  Mulligan  was  a  fireman  upon 
the  defendant  (appellant)  railroad  company's 
road.  The  plaintiff  FeatherkUe  was  an  en- 
gineer. Both  were  injured  at  the  same  time, 
and  by  stipulation  of  counsel  for  all  parties 
the  causes  were  tried  together  before  the 
same  jury,  with  the  agreement  that  the  jury 
should  render  separate  verdicts.  The  plain- 
tiff Mulligan's  case  Is  brought  before  the 
supreme  court  by  appeal.  The  allegations  of 
the  complaint  are  that,  on  March  IS,  1S93, 
plaintiff  was  a  fireman  in  the  employ  of  the 
defendant  company;  that,  at  about  4  o'clock 
a.  m.  of  said  day,  while  the  engine  upon 
which  he  was  firing  was  about  three-fourths 
of  a  mile  from  the  point  to  which  said  en- 
gine was  going,  the  engineer  in  charge  stop- 
ped the  engine  to  pack  the  piston  upon  the 
right  side  to  prevent  steam  from  escaping 
from  the  piston,  owing  to  the  defective  con- 
dition thereof  and  to  the  want  of  packing 
in  said  piston;  that,  while  the  engine  was 
standing  still  as  aforesaid,  It  exploded,  very 
seriously  injuring  him.  It  was  alleged  that 
the  engine,  at  the  time  of  the  Injury  and 
for  a  long  time  prior,  was  in  a  dangerous 
and  defective  condition;  that  the  engine  bad 
no  crown  bars,  and  that,  if  there  ever  had 
been  any,  they  had  been  removed  by  defend- 
ant; that  the  flue  sheet  was  cracked  in  sev- 
eral places;  that  many  of  the  stay  bolts  in 
the  crown  sheet  were  broken,  and  drawn 
out,  and  In  a  defective  condition,  and  had 
been  so  for  a  long  time  prior  to  the  accident, 
leaving  the  crown  sheet  without  a  sufficient 
support  to  withstand  the  strain  and  heat 
thereon;  that  the  crown  sheet  had  no  safe- 
ty plug,  and  that  the  engine  was  generally 
defective,  and  had  not  been  put  or  kept  in 
proper  repair,  all  of  which  defects  and  de- 
fective condition  were  and  had  been  known 
to  defendant  company  for  a  long  time  prior 
to  the  accident;  that  the  explosion  and  the 
injuries  to  the  plaintiff  were  caused  solely 
by  reason  of  the  defective  condition  of  said 
engine  and  boiler,  and  by  reason  of  careless- 


ness and  negligence  of  the  company  in  per- 
mitting the  engine  and  boiler  to  become  de- 
fective, and  in  carelessly  and  negligently 
using  the  engine  and  boiler  in  such  defective 
condition  with  full  knowledge  and  notice  of 
the  condition  thereof,  and  in  causing  this 
plaintiff' to  work  thereon  without  giving  him 
any  warning.  The  plaintiff  alleged  that  be 
had  no  knowledge  or  notice,  before  the  in- 
jury, of  the  dangerous  and  defective  condi- 
tion of  the  engine.  The  answer  denied  every 
material  allegation  of  the  complaint  per- 
taining to  negligence  or  to  the  defective  con- 
dition of  the  locomotive.  The  defendant  then 
pleaded  that  philntlff  and  the  engineer  were 
fellow  servants,  and  that  the  accident  was 
caused  by  the  engineer's  permitting  the  wa- 
ter in  the  boiler  to  become  so  low  that  the 
crown  sheet  became  hot  and  dry,  and  that 
the  plaintiff  and  the  engineer  carelessly  in- 
jected water  into  the  boiler  while  the  crown 
sheet  was  so  heated,  and  tbat  this  water  was 
converted  into  steam,  thereby  causing  the 
explosion.  Defendant  company  denied  that 
it  had  any  knowledge  of  any  defect  in  the 
engine,  and  alleged  that,  if  It  was  defective, 
it  was  the  duty  of  the  plaintiff  to  report  the 
defects,  but  that  plaintiff  never  made  any  re- 
port of  the  defects  in  the  said  engine;  that 
plaintiff  was  employed  to  work  on  the  en- 
gine, and,  if  it  was  defective  in  the  resi)ects 
alleged,  or  in  any  respect,  the  said  defects 
were  apparent  and  known  to  the  plaintiff, 
and  tbat  plaintiff  continued  to  work  on  said 
engine  without  complaint;  and  defendant 
averred  that  It  was  not  aware  and  did  not 
know  of  any  defects  in  said  en^e.  The  rep 
lication  denied  the  new  matter  in  the  an- 
swer. The  plaintiff  also  denied  that  the  de- 
fects were  apparent  and  known  to  him,  and 
further  alleged  that,  during  the  short  time 
he  was  employed  upon  said  engine,  there 
was  no  way  by  which  he  could  have  detect- 
ed such  defects  and  made  complaint  to  the 
defendant  and  declined  to  work  thereon. 
The  cause  was  "tried  to  a  jury,  and  a  verdict 
rendered  for  the  defendant  Judgment  was 
entered  on  the  verdict  for  the  defendant  for 
costs.  The  plaintiff  moved  for  a  new  trial, 
and  the  court  sustained  this  motion.  The 
defendant  appeals  to  this  court  from  the  order 
of  the  district  court  sustaining  the  motion  for 
a  new  trial. 

Geo.  Haldorn,  for  appellant 

HUNT,  J.  (after  stating  the  facts).  The 
plaintiffs  (respondents)  have  not  seen  fit  to 
appear  by  counsel  or  by  brief  in  this  courC 
We  have,  nevertheless,  examined  all  the  er- 
rors specified  by  respondent  Mulligan  in  his 
motion  for  a  new  trial,  to  determine  whether 
any  of  them  were  well  taken,  and  justified 
the  lower  court  in  gran  ling  the  motion.  In 
this  examination,  ho\i'ever,  we  have  been 
precluded  from  considering  the  testimony, 
because  the  plalnti  t  did  not  base  his  motion 
for  a  new  trial  u^jon  the  InsutUclency  of  the 
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evidence  to  sustain  the  yerdict  in  favor  of 
the  railroad  company,  or  upon  any  other  pos- 
sible errors  based  upon  rulings  on  the  evi- 
dence, but  relied  entirely  upon  alleged  errors 
committed  In  the  court's  Instructions  to  the 
jury.  Baymond  v.  Thexton,  7  Mont  209,  17 
Pac.  258. 

The  first  instruction  assigned  as  erroneous 
substantially  told  tbe  Jury  that,  if  piaintitTs 
directly  contributed  to  their  own  Injuries  by 
their  own  negligence^  they  could  not  recover, 
even  if  the  defendant  was  negligent.  This 
Is  tbe  general  elementary  doctrine  of  con- 
tributory negligence,  laid  down  by  text  wri- 
ters and  sustained  by  the  decisions  of  this 
court.  Beach,  Contrlb.  Neg.  {  14;  Hamilton 
V.  Railway  Co.,  17  Mont  334,  42  Pac.  800, 
and  43  Pac.  713.  We  see  nothing  of  record 
to  take  this  case  out  of  the  general  rule. 

The  next  error  assigned  Is  that  the  court 
instructed  the  Jury  that  defendant  was  not 
obliged  to  furnish  the  plaintiffs  with  the 
newest  or  latest  Improvements  in  construc- 
tion upon  the  engine,  but  that  all  the  law 
required  was  that  defendant  furnish  plain- 
tiffs with  reasonably  safe  machinery  and 
appliances,  and  that,  if  the  Jury  believed 
from  the  evidence  that  the  boiler  of  the  loco- 
motive was  a  good  boiler  of  the  Isind,  and 
in  good  repair,  then  plaintiffs  assumed  the 
risks  incident  to  their  employment,  notwith- 
standing the  Jury's  belief  that  a  boiler  of 
dlifferent  construction  would  have  been  safer. 
This  Instruction  must  be  considered  with  ref- 
erence to  several  others,  wherein  the  court 
expressly  told  the  Jury  that  the  duty  of  the 
master  is  to  use  ordinary  care  to  furnish 
suitable  and  safe  machinery  and  appliances, 
and  to  keep  the  same  In  good  repair,  and  to 
make  all  needed  inspection  and  examination 
of  the  machinery  and  appliances,  with  a 
view  of  keeping  the  same  in  repair,  and  that 
a  failure  to  do  so  would  render  him  liable 
to  the  servant  injured  by  reason  of  the  omis- 
sion of  the  master  to  properly  perform  these 
duties.  The  Instructions  on  this  point  were 
in  accord  with  our  recent  decision  In  John- 
son V.  Mining  Co.,  16  Mont  104,  40  Pac.  298, 
where,  in  discussing  the  meaning  of  the 
words  "ordinary  care,"  we  said:  "And  so  we 
find  the  opinions,  in  discussing  the  definition 
of  'ordinary  care,'  recognize  that  no  fixed, 
arbitrary  rule  can  be  laid  down,  but  that  the 
degree  of  care  and  vigilance  required  varies 
according  to  the  exigencies  which  require  at- 
tention and  vigilance,  conforming  in  amount 
and  degree  to  the  particular  circumstances 
under  which  they  are  to  be  exercised.  The 
care  and  attention  necessary  on  an  employ- 
er's part  in  furnishing  a  steam  boiler  is  rela- 
tive to  tbe  work  to  be  done  by  the  boiler, 
and  the  capacity  of  such  an  instrument  for 
harm  as  well  as  good.  *  •  •  Tbe  employ- 
er is  in  duty  bound  to  see  that  the  machinery 
Is  fit  and  safe  for  the  work  only  so  far  as 
due  and  reasonable  care  and  diligence  and 
prudence  will  go  towards  having  It  and  keep- 
ing it  safe  and  fit     He  Is  not  a  warrantor  of 


tbe  safety  of  the  machinery,  and,  when  he 
has  exercised  the  degree  of  care  hereinbefore 
discussed  as  ordinary  or  reasonable,  his  duty 
is  done.    Whart  Neg.  {  211." 

Error  is  also  assigned  because  the  court 
charged  tbat  the  engineer  and  fireman  were 
fellow  servants,  and,  if  tbe  fireman  was  in- 
jured by  reason  of  the  engineer's  negligence, 
plaintiff  could  not'  recover.  This  is  the  law 
generally,  as  laid  down  by  the  supreme  court 
of  the  United  States,  cited  and  followed  by 
this  court  in  the  following  cases,  by  which  we 
feel  bound:  Goodwell  v.  Railway  Co.,  18 
Mont  293,  45  Pac.  210;  Hastings  v.  Railway 
Co.,  18  Mont  — ,  46  Pac.  264. 

The  remaining  error  assigned  by  respond- 
ents is  predicated  upon  tbe  following  instruc- 
tion: "The  Jury  are  Instructed  that  a  serv- 
ant when  he  engages  in  a  particular  employ- 
ment is  presumed  to  do  so  with  a  knowl- 
edge of  its  ordinary  hazards,  whether  from 
the  carelessness  of  fellow  servants  in  the 
same  line  of  employment,  or  from  latent  de- 
fects in  tbe  machinery  and  appliances  used  in 
the  business,  or  tbe  ordinary  dangers  of  the 
use  of  tbe  same,  and  the  law  presumes  that, 
when  he  enters  Into  such  employment  he  as- 
sumes all  such  risks;  and  if,  in  this  case,  you 
believe,  from  tbe  evidence,  that  the  accident 
in  question  was  occasioned  by  any  latent  de- 
fect in  tbe  machinery,  or  that  it  was  occa- 
sioned by  the  negligence  of  the  plaintiff  or  his 
fellow  servant,  then  you  are  instructed  that 
tbe  plaintiff  cannot  recover  in  this  case,  and 
you  should  find  for  the  defendant"  The  ap- 
pellant's brief  advises  us  that  the  last  fore- 
going assignment  of  error  was  the  only  one 
pressed  upon  the  consideration  of  the  court 
below,  when  the  motion  for  a  new  trial  was 
argued.  We  further  infer,  from  appellant's 
brief,  that  the  particular  objection  urged  was 
that  the  Jury  were  misled  by  not  having  be- 
fore them  some  explanation  of  the  meaning  of 
the  words  "latent  defects"  in  the  machinery. 
But,  when  tbe  instructions  are  considered  as 
a  whole,  the  force  of  this  objection  is  lost, 
because  they  were  told  elsewhere  as  follows: 
"I  further  Instruct  you  that  if  you  find,  from 
the  evidence  in  this  case,  that  the  boiler  in 
question  in  this  case  exploded  without  any 
fault  on  the  part  of  tbe  plaintiffs,  or  either  of 
them,  and  that  such  explosion  was  caused  by 
defects  in  the  boiler,  as  alleged  in  plaintiffs* 
complaint,  which  the  agents  of  the  defendant, 
charged  with  the  duty  of  keeping  It  in  re- 
pair, knew  of,  or  by  the  use  of  ordinary  care 
ought  to  have  known  of,  and  that  plaintiffs 
were  injured  by  such  explosion,  then  I  In- 
struct you  that  each  of  the  plaintiffs  will  be 
entitled  to  recover  of  tbe  defendant  such  dam- 
ages as  win  compensate  him  for  such  injury, 
not  exceeding  the  amount  claimed  in  his  com- 
plaint." Examining  these  two  instructions, 
we  find  that  by  one  the  Jury  were  told  that. 
If  the  explosion  was  not  caused  by  any  fault 
on  the  pare  of  plaintiffs,  but  was  caused  by 
reason  of  any  of  tbe  defects  named  in  the  com- 
plaint, and  which  the  defendant  knew  of,  or 
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by  exercise  of  ordinary  care  and  prudence 
ought  to  liare  Imown  of,  tlie  plalntilTs  could 
recover,  while  by  the  other  they  were  told  that 
the  defendant  was  not  liable  for  accidents 
arising  by  reason  of  latent  defects  in  the  ma- 
chinery and  appliances  used.  We  talse  It 
to  be  the  law  that,  if  the  master  can  only  be 
held  to  the  use  of  ordinary  care  and  prudence 
in  furnishing  safe  machinery  to  the  servant, 
and  keeping  the  same  in  proper  repair,  but 
that  he  cannot  be  held  as  a  warrantor  of  the 
safety  of  the  machinery,  it  iieasonably  fol- 
lows that  the  master  is  not  liable  to  the  serv- 
ant for  latent  defects  in  the  machinery  or  tools 
furnished  which  ordinary  inspection  and  exer- 
cise of  ordinary  care  would  not  or  has  not 
detected.  Now,  when  this  doctrine  is  applied 
to  the  two  instructions  quoted  above,  we  find 
the  one  practically  explanatory  of  the  term 
"latent"  used  in  the  other,  and  that  the  doc- 
trine and  significance  of  patent  and  latent  de- 
fects and  dajigers.  Incidental  to  the  plaintiffs 
employment,  was  sufficiently  laid  before  the 
Jury.  The  respondents  did  not  asli  the  court 
to  Instruct  the  jury  more  fully,  or  at  all,  so  far 
as  the  record  advises  us,  upon  "latent  de- 
fects," and  they  cannot  now  complain  because 
the  Instructions  that  were  given  did  not  more 
fully  state  the  law. 

Our  judgment  is  that  the  respondents'  rights 
were  not  prejudiced  by  the  instruction  of  the 
court,  and  that,  upon  review  of  all  the  as- 
signments of  error,  the  charge  conformed  to 
the  material  Issues  raised  by  the  pleadings. 
It  follows  that  we  discover  no  sufficient 
ground  upon  which  to  sustain  the  action  of 
the  district  court  in  granting  a  new  trial  to 
plaintiff.  It  is  therefore  ordered  that  the 
order  granting  a  new  trial  be  reversed. 

PEMBERTON,  C.  J.,  and  BUCK,  J.,  concur. 


(19  Mont.  149) 

STATE  ex  rei.  GIROUX  v.  GIROTIX. 
(Supreme  Court  of  Montana.    Feb.  1, 1897.) 

DlVOBCR  IK  FORBION  STATE— VALIDITY— DOMICILE 

OF  Wife— Separatiox— CiisTODT  of  Child. 

1.  Where  the  jndgment  roil  in  an  action  for 
divorce  in  a  foreign  state  shows  nothing  on 
its  face  indicntinB  that  the  decree  was  void, 
and  there  is  evidence  from  the  cleric  who  is- 
sued the  sammons,  and  the  sheriff  who  served 
it,  that  there  was  no  fraud  in  the  service  of 
such  summons  upon  defendant,  there  is  no  evi- 
dence on  which  to  base  a  finding  that  the  di- 
vorce was  void. 

2.  Where  a  married  woman  living  with  her 
husband  in  Arizona  goes  to  Montana  to  spenrt 
the  summer,  and,  on  hearing  that  her  husband 
has  commenced  action  for  a  divorce,  returns 
to  Arizona,  and  is  there  served  with  summons, 
and  thereafter,  Ijefore  decree  rendered,  returns 
to  Montana,  tliere  is  no  evidence  to  establish 
the  fact  that  she  was  a  nonrosidont  of  Arizona. 

3.  An  agreement  by  a  husl)aiid  and  wife  for 
separation  is  not  rendered  invalid  because  It 
contains  a  provision  for  the  custody  of  the 
children  of  the  parties. 

4.  Where,  under  the  terms  of  an  ogreement 
for  separation,  a  husband  pays  to  bis  wife  a 
certain  sum,  and  the  agreement  provides  that 


the  son  shall  remain  in  the  custody  of  bis  fa- 
ther, in  proceedings  by  the  father  to  obtain 
the  custody  of  the  son  the  wife  cannot  be  al- 
lowed to  assert  financial  responsibility  acquir- 
ed by  the  sum  paid  her  under  the  agreement, 
and  at  the  same  time  repudiate  the  agreement 
so  far  as  it  affects  the  custody  of  the  eon. 

5.  Where  a  father  is  fitted  in  character  and 
ability  to  retain  the  custody  of  his  son,  seven 
years  of  age,  and  such  custody  is  awarded  him 
by  the  decree  of  divorce  rendered  against  hla 
wife,  in  a  foreign  state,  for  misconduct,  the 
son  will  be  given  over  to  the  father,  in  accord- 
ance with  the  decree. 

6.  In  an  application  by  the  father  to  obtain 
the  custody  of  his  son  from  his  divorced  Wife, 
questions  to  witnesses  as  to  which  of  the  two 
parties  they  consider  better  qualified  to  liave 
the  care  of  said  children  are  properly  excluded 
as  asking  for  conclusions  of  the  witnesses. 

Appeal  from  district  court,  Flathead  conn- 
ty ;   Charles  W.  Pomeroy,  Judge. 

Application  by  the  state,  on  the  relaOon 
of  Joseph  li.  Giroux,  for  a  writ  of  habeas 
corpus  against  Rebecca  Giroux.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

This  appeal  is  the  result  of  a  habeas  cor- 
pus proceeding  in  the  district  court  of  Flat- 
head county  for  the  custody  of  a  minor  child 
withheld  by  its  mother  from  the  father.  The 
facts  are  substantially  as  follows: 

Joseph  L.  Giroux  and  the  respondent,  Re- 
bec<;a  Giroux,  were  married  in  Montana  in 
1884,  and  soon  thereafter  removed  to  Arizo- 
na, of  which  territory  Joseph  L.  Giroux  Is 
now,  and  was  °  at  all  times  hereinafter  men- 
tioned, a  resident.  On  June  11,  18113,  the 
respondent,  Rebecca  Giroux,  left  Arizona  to 
spend  the  summer  with  relatives  in  Montana, 
talcing  with  her  the  issue  of  said  marriage, 
—a  boy,  George  L.  Giroux,  aged  at  the  time 
six  years,  and  a  girl,  Virginia  Giroux,  aged 
five  years.  On  June  19,  1803,  Joseph  L.  Gi- 
roux, in  a  district  court  of  Arizona,  com- 
menced an  action  against  the  said  Rebecca 
Giroux  for  a  divorce,  alleging  as  grounds 
therefor  drunkenness.  Improper  intimacy 
with  another  man,  and  cruel  treatment  on 
her  part.  In  the  complaint  he  prayed  the 
court  for  the  care  and  custody  of  the  minor 
children  aforesaid.  Receiving  intelligence 
of  the  institution  of  the  said  suit,  Mrs.  Giroux 
at  once  returned  to  Arizona  from  Montana, 
and  was  personally  served  with  the  sum- 
mons in  said  suit.  The  validity  of  the  serv- 
ice of  said  summons  she  questions,  as  will 
hereinafter  appear.  On  the  8th  day  of  July, 
lSp3,  an  agreement  of  separation  was  entered 
into  between  the  husband  and  wife.  The 
said  agreement  recites  that:  "Whereas,  the 
said  parties  have  separated,  and  are  now  liv- 
ing separate  and  apart,  and  a  suit  for  di- 
vorce has  been  Instituted  by  the  said  party 
of  the  first  part  (Joseph  L.  Giroux)  against 
the  said  party  of  the  second  part  (Rebecca 
Giroux),  which  said  suit  is  now  pending  in 
the  district  court  of  the  Fourth  judicial  dis- 
trict of  the  territory  of  Arizona,  in  and  for 
the  county  of  Yavapai;  and  whereas,  the 
said  parties  are  desirous  of  arranging  their 
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property  rights  without  litigation,  and  of 
providing  for  the  custody,  care,  maintenance, 
and  support  of  their  children:  Now,  there- 
fore, in  consideration  of  the  premises,  and 
the  sum  of  one  dollar  to  each  by  the  other 
paid,  it  is  hereby  mutually  agreed  by  and 
between  said  parties  as  follows,  to  wit: 
First.  That  the  said  first  party  shall  and  will 
pay  to  the  second  party  the  sum  of  $4,300 
in  cash,  the  same  to  be  paid  on  the  8th  day 
of  July,  1803,  and  that  the  said  second  party 
shall  and  does  hereby  accept  said  sum  of 
$4,300  in  full  of  all  her.  right,  title,  share, 
and  Interest  in  and  to  the  community  proper- 
ty belonging  to  said  parties,  in  full  alimony, 
and  in  full  of  all  her  right,  title,  and  inter- 
est in  and  to  any  and  all  property  owned  by 
said  first  party.  Second.  The  said  first  party 
is  to  have  the  custody,  care,  and  control  of 
their  infant  son,  George  L.  Giroux,  and  the 
second  party  is  to  have  the  custody,  care,  and 
control  of  their  infant  daughter,  Mossie  Vir- 
ginia Giroux."  This  agreement  was  duly 
aclsnowledged  before  a  notary  public,  whose 
certificate  is  attached  thereto.  Immediately 
after  the  agreement  was  entered  Into,  Mrs. 
Giroux  returned  to  Montana,  where,  on  July 
20,  1893,  she  wrote  the  following  letter  to  a 
Mrs.  Murry:  "Kalispell,  Mont,  July  26, 1893. 
Mrs.  Murry,  Jerome,  Arizona— Dear  Friend: 
I  hope  you  will  excuse  me  for  not  writing 
to  you  sooner,  but  1  have  been  so  very  busy 
since  I  have  come  bacli.  I  am  getting  George 
ready  to  go  back  and  live  with  his  father, 
while  I  have  the  custody  of  Virgle.  I  got 
a  third  of  what  Joe  had,  and  can  live  very 
comfortably  on  that.  My  conscience  is  per- 
fectly free  from  guilt.  Clara  has  caused  me 
a  very  great  deal  of  trouble.  I  never  would 
have  another  girl  around  me.  She  says  that 
Barton  promised  to  marry  her  if  she  would 
tell  Joseph  all  those  horrible  things,  and 
help  to  separate  Joseph  and  I.  They  have 
accomplished  what  they  wanted,  and  I  hope 
they  are  happy.  I  would  lilce  to  know  what 
their  object  was  in  doing  so.  1  have  sent 
Clara  away  to  Spokane,  I  don't  want  to  ever 
see  her  again.  I  will  close  for  this  time, 
and  please  write  and  tell  me  all  the  news. 
From  your  friend,  Rebecca  Giroux." 

On  July  17,  1893,  after  the  departure  of 
Mrs.  Giroux  for  Montana,  the  Arizona  court 
granted  Joseph  L.  Giroux  a  decree  of  divorce 
on  the  grounds  relied  on  In  the  complaint. 
It  awarded  the  custody  of  the  minor  child 
George  L.  Giroux  to  the  father.  In  his  pe- 
tition for  a  writ  of  habeas  corpus,  Joseph  I*. 
Giroux  sets  forth  the  agreement  for  separa- 
tion, and  the  Arizona  decree  of  divorce  afore- 
said. In  her  amended  return  to  the  writ,  Mrs. 
Giroux  denies  that  any  decree  of  divorce  was 
ever  obtained  agrainst  her;  denies  that  she 
ever  appeared  in  the  divorce  suit,  and  alleges 
that,  if  she  ever  was  served  with  summons 
therein,  it  was  through  fraud  and  deceit  prac- 
ticed upon  her  by  her  husband  and  others 
acting  in  his  behalf.  The  details  of  said 
fraud  are  alleged  substantially  as  follows: 


Mrs.  Giroux's  first  knowledge  of  the  decree 
of  divorce  was  obtained  when  proceedings  in 
habeas  corpus  were  instituted  for  the  custody 
of  the  boy.  Her  husband  persuaded  her  to 
make  a  visit  to  Montana  for  the  purpose  of 
spending  the  summer  there.  Shortly  after 
her  arrival  ^e  received  intelligence  that  a 
divorce  suit  had  been  instituted  against  her, 
and  thereupon  at  once  returned  to  Arizona. 
Arriving  there,  she  immediately  proceeded  to 
the  office  of  the  clerk  of  the  court,  and  de- 
manded copies  of  all  the  files  In  the  divorce 
action.  These  were  not  furnished  to  her  at 
the  time  of  the  demand,  but  on  July  5th  she 
was  handed  a  package  of  papers  by  an  un- 
known person,  who  informed  her  that  they 
were  the  papers  she  had  requested  of  the  clerlt. 
If  any  summons  or  copy  of  summons  was 
ever  delivered  to  her,  it  was  in  this  package 
of  papers.  She  did  not  examine  the  con- 
tents of  said  package  at  the  time,  but  pro- 
ceeded at  once  with  it  to  her  husband.  When 
she  sho'ved  and  handed  him  the  papers,  he- 
expressed  regret  for  his  action,  and  a  desire 
for  reconciliation,  burned  the  papers,  and  told 
her  he  either  had  or  would  dismiss  the  divorce 
suit.  Shortly  afterwards,  through  misrepre- 
sentations as  to  ils  contents  and  the  neces- 
sity for  it,  he  induced  her  to  sign  the  agree- 
ment for  separation  (heretofore  set  forth),  and 
then  induced  her  to  return  to  Montana;  al- 
leging as  a  reason  therefor  that  she  and  the 
children  should  remain  away  from  Arizona 
until  the  scandal  of  the  divorce  action  bad 
blown  over;  telling  her,  also,  that,  when  it 
had,  he  would  come  and  bring  them  back. 
She  also  set  forth  in  her  return  or  answer 
"that,  at  the  time  of  the  rendition  of  the  pre- 
tended decree  of  divorce,  slie  and  the  boy. 
George  L.  Giroux,  were  absent,  and  without 
the  Jurisdiction  of  the  territory  of  Arizona, 
and  residing  within  the  state  of  Montana,  and 
were  'so  residing  therein  at  the  time  of  the 
institution  of  the  divorce  proceedings,  and  at 
all  times  subsequent  thereto;  that  She  is  the 
natural  guardian  of  George  L.  Giroux;  that 
he  and  his  sister,  who  are  greatly  attached  to 
each  other,  should  not  be  separated  during 
their  earlier  life;  that  she  is  amply  able  to 
care  for  and  educate  said  George  L.  Giroux; 
and  that  she  Is  a  fit  and  proper  person  to 
have  the  care  and  custody  of  him."  She  al- 
leges "that  the  said  Joseph  L.  Giroux  is 
wholly  unfitted  for  the  care  and  custody  of 
the  said  George  L.  Giroux,  on  account  of  his 
surroundings,  business,  and  habits  of  life,  In- 
asmuch as  he  must  rely  wholly  upon  stran- 
gers to  care  for  the  said  child,  as  his  duties' 
demand  his  presence  away  from  home  dur- 
ing the  greater  part  of  his  time,  and  that 
the  said  Joseph  L.  Giroux  on  or  about  the 
8th  day  of  October,  1898,  remarried  with  one 
Phoebe  Marcutt,  and  that,  if  the  custody 
slioulJ  be  awarded  to  the  father,  the  boy 
would  be  placed  in  charge  of  a  stepmother, 
whom  the  respondent  is  informed  and  believes 
has  no  experience  in  the  care  and  custody  of 
children,  and  who  is  unable  to  speak  the 
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Eugllsh  language,  and  who  Is  entirely  unfit, 
both  by  nature  and  education,  for  the  care 
o(  said  George  L.  Glroux."  Joseph  L.  Gl- 
roux,  In  his  replication  to  the  return  or  an- 
swer of  the  respondent,  specifically  denies  all 
charges  of  fraud  and  deceit;  admits  his  mar- 
riage to  Phcebe  Marcutt,  but  denies  that,  if 
awarded  the  custody  of  the  child,  he  would 
place  him  in  the  care  of  a  stepmother;  denies 
that  his  second  wife  has  no  experience  in  the 
care  and  custody  of  children,  and  that  she  is 
unable  to  speak  the  English  language,  but 
avers,  on  the  contrary,  that  she  Is  an  edu- 
cated American  lady,  who  speaks  the  English 
language^  and  has  had  experience  and  is  fa- 
miliar with  children,  Is  of  a  kind  and  affec- 
tionate disposition,  and  fond  of  the  society 
of  children;  denies  any  unfitness  on  bis  part 
for  the  care  or  custody  of  said  child,  but  avers 
that  he  is  well  fitted  for  such  custody,  and 
is  abundantly  able  and  willing  to  rear  and 
educate  said  child  in  a  manner  fitting  his  sta- 
Aion  In  life.  He  admits  that,  at  the  time  of 
the  institution  of  the  suit  and  the  rendition 
of  the  decree  of  divorce  set  up  in  his  petition, 
the  child  George  L.  Glroux  was  temporarily 
within  the  state  of  Montana,  and  that  he  has 
remained  there  since  that  time.  The  trial  of 
the  issues  resulted  In  a  Judgment  awarding 
the  custody  of  the  child  George  L.  Glroux  to 
his  mother  until  the  further  order  of  the 
court,  and  defendant  relator,  Joseph  L.  Gl- 
roux, appeals. 

W.  N.  Noffslnger  and  F.  H.  Nash,  for  ap- 
pellant. Henry  W.  Heideman  and  G.  H. 
Grubb,  for  respondent. 

BUCK,  J.  (after  stating  the  facts).  The 
record  in  this  proceeding  is  unnecessarily 
voluminous,  and  bristles  with  exceptions  to 
the  admission  or  refusal  to  admit  testimony. 
Many  of  these  exceptions,  also,  are  of  so 
frivolous  a  nature  that  they  have  been  Ig- 
nored, not  only  in  the  arguments  and  briefs 
of  counsel,  but  in  the  specification  of  errors 
itself.  A  proceeding  in  habeas  corpus  is 
summary  in  its  character,  and  we  feel  it  our 
duty  to  vigorously  condemn  any  unnecessary 
impeding  of  this.  Its  essential  function,  by 
technical  and  hypercritical  criticism  in  ref- 
erence to  the  admission  of  any  evidence 
tending  to  enlighten  the  trial  court.  This  Is 
true  despite  any  distinction  of  procedure  or 
testimony  to  be  observed  in  the  case  of  a 
writ  obtained  by  a  parent  to  test  the  right 
to  the  custody  of  his  child,  and  one  issued  to 
decide  whether  the  petitioner  is  illegally  de- 
prived of  his  liberty.  Mr.  Church,  in  his 
work  on  Habeas  Corpus  (section  177),  says: 
"It  has  been  heretofore  observed  that  pro- 
ceedings by  hat>eas  corpus  are  summary  in 
their  character,  and  that  great  discretion  is 
given  to  and  exercised  by  courts  and  judges 
in  such  proceedings.  Where  the  statute  pro- 
vides that  courts  and  judges  may  ventilate 
the  whole  matter  brought  before  them  by 
habeas  corpus,  the  general  principles  of  evi- 


dence are  doubtless  their  rule  and  guide;  but, 
they  are  not  bound  to  so  strict  an  adherence 
to  them  as  govern  them  in  trials  by  jury,  be- 
cause. In  the  words  of  that  great  Judge, 
Tilghmau,  'It  is  presumed  that  their  knowl- 
edge of  the  law  prevents  their  being  car- 
ried away  by  the  weight  of  testimony  not 
strlcUy  legal.' " 

Upon  the  objection  that  It  was  Incompe- 
tent and  immaterial,  the  lower  court  at  first 
excluded  the  decree  and  judgment  roll  of 
the  divorce  granted  in  Arizona,  and  then,  at 
a  later  stage  of  the.  trial,  admitted  them  for 
the  purpose  of  showing  that  a  divorce  bad 
been  granted  between  Joseph  L.  Glroux  and 
Rebecca  Glroux.  The  consistency  of  these 
rulings  is  not  apparent  to  us,  but  respond- 
ent's counsel  contend  that  this  decree  of 
divorce  Is  void,  and  that  the  lower  court 
found  it  to  be  so.  An  inspection  of  the  judg- 
ment roll  satisfies  us  that  there  is  nothing  on 
its  face  to  Indicate  that  the  decree  of  divorce 
was  void,  and,  the  existence  of  the  decree  It- 
self being  denied,-=«ven  if  it  could  be  attack- 
ed on  Jurisdictional  grounds  by  extrinsic  evi- 
dence,—the  exclusion  was  erroneous.  But 
any  error  in  this  respect  seems  to  have  been 
cured  by  the  subsequent  admission  of  the 
decree  and  Judgment  roll,  even  though  this 
admission  was  limited  to  merely  showing 
that  a  divorce  had  been  granted.  The  gist 
of  the  Inquiry  as  to  this  decree  is  whether  It 
is  void,  or  only  voidable.  Mr.  Freeman,  In 
his  work  on  Judgments  (sections  503-564, 
5SS-690),  lays  It  down  as  a  general  proposi- 
tion that,  where  an  action  is  based  on  the 
judgment  of  a  court  of  another  state,  the 
jurisdiction  of  that  court  to  pronounce  the 
judgment  is  always  open  to  question,  and 
that  a  defendant  can  controvert  jurisdiction- 
al statements  and  recitals  by  any  competent 
evidence,  extrinsic  or  otherwise.  Still,  the 
scope  of  this  jurisdictional  inquiry  is  clearty 
limited,  and  Mr.  Freeman,  in  the  latter  part 
of  section  5G4,  supra,  clearly  points  this  oat. 
He  says:  "And  ought  not  the  defendant  to 
be  always  permitted  to  prove  that  he  was  a 
nonresident,  and  that  he  did  not  submit  him- 
self to  the  jurisdiction  of  the  stdte  whence 
the  record  is  taken?  On  the  other  hand.  If 
the  defendant  were  a  resident  within  the 
state  when  and  where  the  record  was  made, 
the  fact  of  his  subsequent  removal  ought 
neither  to  impair  nor  to  strengthen  the  obli- 
gation  of  the  Judgment.  To  wliatsoever 
state  he  immigrated,  the  record,  when  pro- 
duced against  him,  should  have  the  effect 
which  would  be  given  it  in  like  circumstan- 
ces if  he  still  resided  in  the  state  whence  it 
was  taken;  and  this,  too,  independent  of  the 
question  whether  it  Is  positive,  doubtful,  or 
silent  in  reference  to  jurisdictional  facts. 
It  seems  to  us,  then,  that  the  only  issue 
wliich  ought  to  be  tried  in  any  state  In  re- 
gard to  the  jurisdiction  of  a  court  which  has 
rendered  a  personal  Judgment  in  another 
state  is,  was  the  defendant,  when  the  suit 
was  instituted,  within  the  state  whose  court 
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assumed  to  exercise  authority  over  him?  or, 
if  without  the  state,  did  he  submit  himself 
to  its  authority?  If  the  issue  should  be  an- 
swered in  the  negative,  then  the  judgment 
ought  to  be  disregarded,  no  matter  how  posi- 
tively the  record  enumerates  all  needful  ju- 
risdictional facts.  If,  on  the  other  hand, 
the  Issue  be  determined  In  the  affirmative, 
then  the  record  ought,  upon  jurisdictional  as 
upon  other  questions,  to  have  precisely  'the 
same  faith  and  credit  given  it  as  it  had  by 
law  or  usage  in  the  courts  of  the  state 
whence  It  was  taken.'  " 

The  evidence  in  the  record  before  us  In  no 
wise  establishes  the  fact  that  this  divorce  was 
void.  The  Arlzcma  clerk  who  Issued  the  sum- 
mons, the  deputy  sheriff  who  served  It,  and 
the  relator,  Joseph  L.  Glroux,  all  state  most 
positively  that  there  was  no  fraud  In  the  serv- 
ice of  the  summons  upon  Mrs.  Ulronx.  She 
lierself.  In  her  own  testimony,  virtually  con- 
cedes that  a  summons  was  served  on  her  per- 
sonally while  she  was  in  Arizona.  The  evi- 
dence In  the  record,  moreover,  conclusively 
shows  that  at  the  time  of  this  service  she 
was  a  resident  of  Arizona.  Nor  does  the  fact 
tliat  she  departed  from  Arizona  a  few  days 
prior  to  the  rendition  of  the  decree  in  any 
wise  tend  to  establish  the  fact  tbat  she  was 
a  nonresident  of  that  territory.  Construing 
her  testimony  most  favorably  to  hers«lf,  when 
she  left  Arizona  she  did  so  with  no  Intent 
wliatsoever  to  change  her  domicile  and  begin  a 
IK'rmanent  residence  In  Montana.  Even  then, 
if  her  hasband  did  perpetrate  a  fraud  in  re- 
spect to  the  obtaining  of  this  divorce,  never- 
theless the  jurisdiction  of  the  Arizona  court 
pronouncing  the  decree  against  her  had  clear- 
ly attached,  by  reason  of  this  personal  service 
«t  its  process  upon  her,  and  she  was  as  much 
imder  the  control  of  that  court  as  if  she  had 
remained  in  Arizona  until  the  decree  had  been 
pronounced.  Without  passing  upon  the  ques- 
tion of  whether  or  not  the  general  rule  as  to 
collateral  attack  Is  more  stringent  In  a  habeas 
corpus  proceedUig  of  this  character  than  In  a 
suit  on  the  judgment  Itself  sought  to  be  as- 
sailed, we  are  of  the  opinion  that,  even  allow- 
ing the  widest  latitude  to  the  doctrine  that  a 
judgment  rendered  in  one  slate  may  be  attack- 
ed when  sued  upon  In  another  In  reference  to 
its  jurisdictional  statements  and  recitals  by 
any  competent  evidence,  extrinsic  or  other- 
wise, this  decree  of  divorce  was  voidable  only, 
and  not  void.  In  the  case  of  Edgerton  v. 
Edgerton,  12  Mont.  122,  29  Pac.  966,  the  facts 
alleged  in  respect  to  the  fraud  claimed  to  have 
l>een  perpetrated  by  the  husband  in  reference 
to  the  appearance  of  the  wife  are  closely  anal- 
ogous to  the  alleged  facts  relied  upon  by  Mrs. 
(Jiroux  in  the  present  suit.  It  is  true,  the 
decree  sought  to  be  collaterally  attacked  In 
Edgerton  v.  Edgerton  was  a  domestic  judg- 
ment, and  the  present  subject  of  attack  Is  a 
Judgment  of  another  state;  but  the  latter  is 
voidable  only,  like  the  former,  and,  neither 
b^ing  subject  to  collateral  attack  on  the 
ground  of  fraud  alleged  to  have  been  perpe- 
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trated  by  the  plaintiff  in  each  In  preventing 
his  wife  from  appearing  at  the  trial,  there  is 
no  distinction  in  the  status  of  the  two  decrees. 
They  stand  on  the  same  plane,  and  the  law 
as  laid  down  in  Edgerton  v.  Edgerton  is  clear- 
ly applicable  to  this  Arizona  decree.  See, 
also,  2  Blsh.  Mar.,  Div.  &  Sep.  §  1568. 

It  is  claimed  by  counsel  for  respondent  that 
the  court  below  found  the  agreement  for  ^ 
separation  invalid.  It  was  admitted  In  evi- 
dence over  the  objection  of  the  respondent. 
But  just  what  view  the  court  took  of  this 
agreement  the  record  does  not  disclose.  In  a 
case  decided  at  the  present  term  (Stebblns  v. 
Morris,  47  Pac.  642),  we  stated  generally  our 
views  of  the  law  applicable  to  agreements  for 
separation  between  a  husband  and  wife,  con- 
sidered with  reference  to  the  common  law. 
To  the  agreement  l)efore  us  Is  added  a  fea- 
ture which  did  not  appear  In  the  agreement 
for  separation  under  consideration  In  Stebblns 
V.  Morris,  namely,  a  provision  for  the  custody 
of  the  Issue  of  the  marriage.  This  new  fea- 
ture does  not  materially  affect  the  principles 
laid  down  in  Stebblns  v.  Morris,  however. 
The  matter  of  the  custodianship  of  children 
is  as  proper  a  subject  for  provision  In  an 
agreement  for  separation  between  the  parents 
as  the  wife's  maintenance,  or  the  division  of 
property.  If  the  agreement  for  the  separation 
itself  is  not  per  se  void,  neither  are  Its  natur- 
ally incidental  provisions.  We  can  readily 
understand  tliat.  In  a  direct  proceeding  to  set 
aside  the  decree  of  divorce  Itself,  such  an 
agreement  might  be  considered  void,  from  an 
evidentiary  standpoint,  on  the  ground  that  it 
was  colluslvely  entered  into  for  the  purpose 
of  facilitating  the  divorce,  or  that,  in  a  direct 
action  exclusively  for  Its  enforcement,  a  court 
of  equity,  fully  apprised  of  latent  fraud  con- 
nected with  It,  might  declare  It  contrary  to 
public  policy.  But  in  the  case  before  us  the 
validity  of  this  particular  agreement  should 
stand  or  fall  with  this  decree  it  preceded,  and 
from  which  It  would  be  difficult  to  separate  It. 

The  record  shows  that  the  relator,  Glroux, 
has  paid  over  to  Rebecca  Glroux  the  $4,300 
he  agreed  to  pay  her,  and  that,  even  In  the 
decree  of  divorce  he  obtained,  a  provision  for 
the  custody  of  his  son  alone  was  Inserted,  In 
strict  compliance  with  the  terms  of  the  agree- 
ment. It  Inferentlally  appears,  also,  that  Mrs. 
Glroux  now  relies  upon  this  money  for  the 
maintenance  of  herself  and  the  children. 
Should  she  be  allowed,  then,  to  assert  a  con- 
dition of  financial  responsibility  so  acquhred, 
to  establish  her  right  to  the  boy,  George,  and 
at  the  same  time  object  to  any  consideration 
of  this  very  agreement  which  she  repudiates, 
in  so  far  as  her  own  covenants  therein  are  con- 
cerned? We  think  not.  As  shedding  light 
upon  the  right  to  the  custody  of  this  child, 
the  lower  court  properly  admitted  the  agree- 
ment in  evidence;  and,  if  it  was  subsequently 
ignored,  error  was  committed. 

Excluding  from  consideration  any  evidence 
as  to  the  alleged  fraud  In  obtaining  the  di- 
vorce from  his  wife,  the  charge  against  Jo- 
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sepb  L.  Qiroux,  that  he  is  not  a  fit  person 
for  the  custody  of  the  boy,  Is  wholly  unsub- 
stantiated. It  appears  from  Rebecca  61- 
roux's  own  testimony  that  he  is  a  man  of 
means,  and  has  always  been  a  Isind  father. 
The  charge,  too,  that  his  second  wife  is  not 
a  proper  person  to  aid  him  in  the  rearing 
/  of  the  boy,  is  also  without  apparent  founda- 
tion. Even  the  somewhat  strained  objection 
that  she  cannot  spealc  the  English  language 
disappears  in  the  light  of  the  evidence.  In 
this  view,  all  the  evidence  concerning  re- 
spondent's good  character  since  she  has  lived 
in  Montana  is  immaterial.  She  is  before  us 
in  this  record  In  the  attitude  of  a  Justly- 
discarded  wife, — of  one  divorced  for  a  vio- 
lation of  her  marital  obligations.  Conced- 
ing that  a  father  recreant  to  his  paternal 
duties  will  not  be  upheld  in  any  merely  ar- 
bitrary assertion  of  his  right  to  the  custody 
of  his  child,  as  against  a  good  and  consci- 
entious mother;  conceding  that  a  child  is 
not  9  mere  chattel,  subject  to  the  whim  or 
caprice  of  either  of  its  parents,  and  that 
even  at  common  law,  as  construed  at  the 
present  time,  it  has  an  identity  of  its  own, 
which  courts  of  Justice  recognize  and  pro- 
tect whenever  a  necessity  for  such  protection 
arises, — conceding  all  this,  and  how  does  it 
a-^ail  the  respondent?  It  must  be  borne  In 
mind  that  the  tie  between  parent  and  child 
is  one  of  the  most  binding  in  human  life- 
one  which  the  law  of  nature  itself  has  estab- 
lished. No  legislation,  no  Judicial  interpre- 
tation of  legislation,  should  lightly  disregard 
the  reciprocal  duties  of  this  relationship. 
Conflicts  between  parents  theu'selves  as  to 
the  custody  of  their  offspring  are  always 
necessarily  painful.  But,  in  the  adjustment 
of  these  conflicts,  mere  sentiment  and  invol- 
untary sympathy  have  no  place.  The  law, 
however  stem  it  may  seem  to  the  losing  par- 
ty, must  govern.  In  these  cases  the  ele- 
mentary principles  of  the  sturdy  old  common 
law  still  apply,  however  modified  they  may 
be  by  legislation  and  Judicial  interpretation, 
and  probably  will  until  a  higher  development 
of  our  present  civilization  supersedes  them. 
A  father  is  the  head  of  the  family.  Upon 
him  primarily  devolves  the  responsibility  for 
the  support— physical,  moral,  and  social— of 
his  wife  and  children.  If  he  is  true  to  this 
duty,  and  qualifled  to  discharge  it,  he  is  en- 
titled to  the  reciprocal  aUegiance  of  those 
whom  he  so  sustains,  and  whom  it  is  his 
duty  to  so  sustain.  Where  a  father  and 
mother  are  equally  fitted  in  character  and 
ability  for  the  custody  of  their  children,  and 
an  unhappy  conflict  arises  between  them  as 
to  who  shall  have  such  custody,  in  the  eye 
of  the  law  the  father's  right  is  superior  to 
the  mother's,  and  the  courts  must  maintain 
It.  The  bond  between  a  mother  and  her 
babies  may  seem  closer,  from  a  mere  in- 
stinctively emotional  standpoint;  but  under 
the  natural  compact  of  our  society  and  civ- 
ilization, as  at  present  developed,  and  from 
which  this  legal  principle  has  been  evolved, 


the  relation  of  the  father  to  his  children  is 
the  higher,  sociologically  considered. 

The  greater  part  of  the  material  evidence 
and  testimony  in  this  record  is  contained  in 
depositions  and  written  instruments.      C3on- 
sequently,  in  considering  its  weight  and  effect 
we  are  not  seriously  hampered  by  that  ele- 
ment of  verity  imported  to  the  verdict  of  a 
Jury,  and  the  findings  of  a  court  correspond- 
ing thereto,  when  the  witnesses  have  tesUfled 
viva  voce  at  the  trial.     The  oral  testimony  ot. 
the  respondent  herself  was  manifestly  elusive, 
vague,  and  contradictory.     There  was  hardly 
any  corroboration  of  It    Opposed  to  her  state- 
ment were  clear  and  straightforward  denials 
in  the  depositions  of  several  witnesses  whose 
credibility  was  In  no  wise  impugned,  and  who 
presumptively   told    the    truth.      The    letter 
which  Mrs.  Gitoux  wrote  to  Mrs.  Murry  (eee 
statement)  in  reference  to  the  separation  al- 
most of  itself  contradicts  her  allegations  as 
to  fraud  and  deceit  practiced  upon  her.    Tlje 
deposition  of  tbe  notary  public  who  took  her 
acknowledgment  to  the  agre«nent  of  separa- 
tion states, that,  without  the  hearing  of  her 
husband,  he  made  her  acquainted  with  its  cwi- 
tents,  and  in  this  agreement,  is  a  clear  and  un- 
equivocal  reference  to   the   pending   divorce 
suit.     In  this  view  of  the  law  and  the  evi- 
dence, we  do  not  think  the  lower  court  was 
Justified  in   rendwing  the  Judgm«Jt   it  did. 
We  do  not  wish  to  be  understood  as  holding 
that  this  decree  of  divorce  awarding  the  ens- 
tody  of  the  child  to  tlje  father  was  of  itself 
absolutely  binding  upon  the  lower  court    Had 
proof  been  Introduced  showing  that  the  father, 
since  the  decree,  had  become  an  unfit  person 
for  the  custody  of  the  boy,  and  that,  as  be- 
tween  the  two  parents,  for  the  child's  pro- 
tection it  would  have  been  better  to  award 
the   custody    to   the   mother,    the   conditions 
would  have  been  different.     But  no  such  con- 
dition of  affairs  was  before  the  lower  court. 
Had  proper  weight  been  attached  to  the  de- 
cree of  divorce,  no  doubt  a  different  Judg- 
ment would  have  been  entered.      The  evi- 
dence shows  conclusively  that  there  is  noth- 
ing in  the  contention  of  respondent's  coun- 
sel that  the  wife  and  child  were  domiciled  in 
Montana  at  the  time  the  decree  of  divorce  was 
obtained.      We  have  clearly  expressed  oar 
view  as  to  the  wife's  domicile.    The  child's 
domicile  was  that  of  his  father.    If  the  plead- 
ings had  conceded  the  contrary,  an  amend- 
ment should  have  been  allowed  as  of  course 
to  conform  them  to  the  proof. 

Two  other  alleged  errors  are  presented  for 
our  consideration.  The  following  Interroga- 
tory was  propounded  to  several  witnesses 
whose  depositions  were  taken,  namely: 
"Which  do  you  consider  the  better  qualifled 
to  have  the  care  and  custody  of  their  said 
minor  child,  George  L.  Giroux,  now  about 
seven  years  of  age,— relator  or  respondent?" 
It  was  objected  to  as  incompetent  on  the 
ground  that  it  asked  for  a  conclusion  of  tbe 
witnesses.  We  think  the  court  was  right 
in   sustaining   the  objection.     The  question 
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manifestly  asked  for  a  conclusion,  and  was 
thorefore  clearly  Incompetent.  The  follow- 
ing Interrogatory  was  also  propounded :  "State 
whether  you  consider  respondent  a  fit  and 
proper  person  have  the  care  and  custody 
of  the  said  minor  child,  George  L.  GIroux, 
and  give  reason  for  your  opinion."  While 
this  last  Interrogatory  is  less  objectionable 
than  the  foi-mer,  still  the  objection  to  it, 
that  It  asked  for  a  conclusion,  was  pr(^erly 
sustained.  The  judgment  is  reversed,  with 
costs.  The  cause  is  remanded,  with  directions 
to  the  lower  court  to  render  judgment  in  fa- 
vor of  the  appellant  for  the  custody  of  the 
child  George  K  Giroux.    Reversed. 

PEilBERTON,  C.  J.,  and  HUNT,  J.,  concur. 


(19  Mont.  177) 

LAUBENHBIMEK  v.  BACH,  CORY  &  CO., 

limited,  et  al. 

(Supreme  Court  of  Montana.    Feb.  8,  1807.) 

EviDBNOB — What  is  Fropbh  Rbbottal— Convbr- 

8I0N  —  PbESUMITION  OP  CONTIN- 
CBD  OWSEBSHIP. 

1.  Where,  in  an  action  for  conversion,  plain- 
tiff alleges  his  ownership  of  the  property,  and 
defendant  denies  it,  and  pleads  a  purchase  of 
the  property  from  another  with  plaintiffs 
knowledge,  and  without  objection  by  him,  tes- 
timony to  prove  notice  to  defendant  of  plain- 
tiff's claim  and  rights  before  the  purchase  Is 
proper  evidence  in  rebuttal. 

2.  When  plaintiff  in  an  action  for  conver- 
sion has  proved  his  ownership  and  present  right 
of  possession,  they  are  presumed  to  continue 
until  he  is  shown  to  have  parted  with  them. 

Appeal  from  district  court,  Cascade  coun- 
ty; C.  H.  Benton,  Judge. 

Action  by  Valentine  Laubenhelmer  against 
Bach,  Cory  &  Co.,  Limited,  and  others,  for 
conversion.  Judgment  for  defendants,  and 
plaintiff  appeals.    Reversed. 

Suit  to  recover  $9,750,  with  Interest,  the 
value  of  325  head  of  cattle  belonging  to 
plaintiff,  and  alleged  to  have  been  converted 
by  the  defendants.  The  answer  denied  the 
allegations  of  the  complaint,  and  alleged  that 
on  or  about  February  22,  1802,  the  defend- 
ant Bach,  Cory  &  Co.,  Limited,  purchased  of 
one  J.  H.  Brand  250  bead  of  stock  catUe, 
branded  with  the  Four  Bar  brand,  and  there- 
after, while  being  such  owner  under  such 
purchase,  sold  the  cattle  to  the  other  defend- 
ants, and  alleged  that  said  cattle  are  the 
same  referred  to  in  plaintiff's  complaint;  that 
prior  to  the  purchase  by  Bach,  Cory  &  Co. 
of  the  cattle  from  Brand,  the  plaintiff,  Lau- 
benhelmer, was  the  owner  of  said  cattle,  and 
while  being  such  owner  sold  the  same  to  the 
said  Brand  and  one  Nelson,  who  were  then 
co-partners;  and  afterwards  the  said  Brand 
became  the  owner  of  said  250  bead  of  cattle, 
and  was  the  owner  thereof  continuously  un- 
til his  sale  to  Bach,  Cory  &  Co.  The  defend- 
ants also  alleged  that  at  the  time  that  Bach, 
Cory  &  Co.  were  negotiating  with  Brand  for 
the  purchase  of  the  cattle  sued  for  In  the 
plaintifTs  complaint,  plaintiff,  Laubenhelm- 


er, was  present  at  all  times,  and  was  fully 
cognizant  of  all  that  was  being  done  relative 
to  the  sale  and  delivery  of  said  cattle,  and 
'^^as  aiding  and  assisting  Bach,  Cory  &  Co. 
In  consummating  the  purchase  of  said  cat- 
tle. The  replication  denied  the  purchase  by 
Bach,  Cory  &  Co.  from  Brand,  or  that  Brand 
ever  owned  the  cattle  described  in  the  com- 
plaint, or  that  he  (plaintiff)  ever  was  cog- 
nizant of  the  alleged  purchase  and  negotia- 
tion of  Bach,  Cory  &  Co.  and  I(rand,  or  that 
he  ever  aided  Bach,  Cory  &  Co.  In  consum- 
mating the  alleged  purchase.  On  the  trial 
of  the  case  before  a  jury,  plaintiff's  testi- 
mony was  that  in  January,  1890,  he  pm*- 
ciiased  the  cattle  described  In  the  complaint, 
which  then  numbered  250  head,  from  H.  W. 
Child;  that  at  the  time  of  the  purchase  the 
cattle  were  at  Ming  Coulee,  Cascade  county; 
that  he  had  never  parted  with  the  title  to 
tlie  cattle,  and  was  the  owner  of  them  in 
March,  1892,  and  when  this  suit  was  Insti- 
tuted; that  he  never  authorized  the  defend- 
ants or  their  agents  to  take  possession  of  the 
cattle;  that  at  the  time  that  Brand  made  au 
assignment  to  Bach,  Cory  &  Co.,  to  wit,  Feb- 
ruary, 1892,  by  which  Brand  transferred  the 
•  cattle  to  Bach,  Cory  &  Co.,  plaintiff  notified 
tlie  defendants  that  they  were  his  cattle,  and 
that  he  wanted  them;  that  he  never  knew 
that  Bach,  Cory  &  Co.  would  attempt  to  take 
the  cattle  from  him;  and  that  he  told  them 
that  If  they  did  attempt  so  to  do  they  would 
take  them  at  their  peril.  On  cross-examina- 
tion the  plaintiff  tesUfled  that  In  1890  the 
cattle  bad  been  transferred  from  Ming  Cou- 
lee, where  they  were  when  he  purchased 
them,  to  the  ranch  known  as  the  "Brand  & 
Nelson  Ranch";  that  the  reason  for  the 
transfer  was  that  plaintiff  permitted  Brand 
to  take  the  cattle  into  bis  charge,  with  the 
further  right  that  If  at  any  time  be  could 
pay  the  purchase  price  plaintiff  would  trans- 
fer the  Four  Bar  brand  to  him.  In  accord- 
ance with  this  arrangement,  the  cattle  were 
removed  to  thie  Brand  &  Nelson  ranch.  The 
price  which  Brand  was  to  pay  for  the  cattle 
wos  $7,500,  with  Interest;  but  it  is  alleged 
that  no  part  of  It  had  ever  been  paid.  The 
evidence  of  the  defendants  was,  in  effect, 
that  Brand  &  Nelson,  In  1891,  bought  the 
cattle  with  the  Four  Bar  brand  from  H.  W. 
Child,  and  that  the  cattle  were  delivered  to 
them  by  Child  from  Ming  Coulee  at  their 
ranch,  and  that  Brand  &  Nelson  were  to  pay 
for  the  cattle  when  they  could;  that  plaintiff 
never  attempted  to  exercise  any  control  over 
the  cattle,  and  that  the  sale  was  an  uncondi- 
tional one  by  Child  to  Brand  &  Nelson;  that 
long  subsequent  to  the  purchase  of  the  cattle 
by  Brand  &  Nelson,  Laubenhelmer  stated 
that  he  had  retained  the  title  to  the  cattle  iu 
question,  but  that  he  was  told  by  Nelson  that 
this  was  not  so;  that  Laubenhelmer  ad- 
mitted that  the  sale  had  been  unconditional, 
but  that,  six  months  after  the  sale  and  deliv- 
ery of  the  cattle  to  Brand  &  Nelson,  he  then 
made  an  arrangement  by  which  be  was  to  re- 
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tain  the  title  by  a  kind  of  a  verbal  chattel 
mortgage.  The  defendants  introduced  sev- 
eral witnesses,  among  others  D.  A.  Cory,  an 
officer  of  Bach,  Cory  &  Co.,  who  testified 
that  at  several  meetings  held  In  the  office  of 
Bach,  Cory  &  Co.,  at  Great  Falls,  Mont,  Lau- 
benhelmer  was  present,  but  that  he  never 
made  a  claim  to  the  cattle  In  question  until 
November,  1892;  that  at  that  time  Lauben- 
heimer  did  assert  some  right  to  the  cattle, 
but  stated  that  he  had  sold  and  delivered  the 
cattle  to  Brand  &  Nelson,  and  retained  the 
title  by  some  kind  of  a  verbal  chattel  mort- 
gage, obtained  six  months  after, the  sale  to 
Brand  &  Nelson.  It  was  admitted  that  In 
March,  1802,  and  at  the  time  of  the  alleged 
sale  by  Brand  to  Bach,  Cory  &  Co.,  a  wit- 
ness by  the  name  of  WlUard  represented  the 
defendant  Bach,  Cory  &  Co.  In  the  matter  of 
the  cattle  negotiations  had  between  that  cor- 
poration and  Brand.  There  was  testimony 
also  introduced  by  the  defendants  tending  to 
show  that  when  Bach,  Cory  &  Co.  took  pos- 
session of  the  cattle,  Laubcnhelmer  was  at 
the  ranch  of  Brand  &  Nelson,  and  knew  of 
the  directions  to  the  man  in  charge  of  the 
cattle  to  hold  them  for  the  defendants.  On 
rebuttal  the  plaintiff  testified  that  he  had" 
never  admitted  that  Brand  ^  Nelson  had 
purchased  the  cattle.  Willard,  the  witness 
referred  to  as  the  manager  for  Bach,  Cory  & 
Co.,  was  asked  on  rebuttal  whether  he  had 
had  any  conversations  with  Brand  relative 
to  the  ownership  of  the  cattle  at  the  time  of 
the  purchase  of  the  cattle  made  by  Bach, 
Coi-y  &  Co.  from  Brand  &  Nelson.  The  de- 
fendants objected  to  the  question  on  the 
ground  that  it  was  not  proper  evidence  in  re- 
buttal. The  court  sustained  the  objection, 
and  plaintiff  duly  excepted.  Thereupon  the 
plaintiff  offered  to  prove  that  Willard  acted 
In  behalf  of  Bach,  Cory  &  Co.  in  the  pur- 
chase of  the  cattle,  and  "at  the  store  of 
Bach,  Cory  &  Co.,  Mr.  Brand,  a  short  time 
previous  to  the  attempted  sale  by  him  of  the 
cattle  In  question,  told  Mr.  Willard  that  he 
(Brand)  did  not  own  these  cattle;  that  Mr. 
Willard  stated  that  he  (Brand)  must  have 
some  right  to  those  cattle,  because  he  had 
been  keeping  them;  that  Mr.  Brand  refused 
to  make  any  transfer  of  the  cattle  in  contro- 
versy because  of  the  fact  that  he  (Brand)  had 
no  right  or  title  to  the  same;  that  at  the  re- 
quest of  Mr.  Willard,  Brand  Included  the 
cattle  in  controversy  In  a  transfer  by  Brand 
to  Bach,  Cory  &  Co.;  that  Willard  was  the 
general  manager  of  Bach,  Cory  &  Co.  at  that 
time,  and  at  the  time  of  the  completion  of 
the  sale  of  the  cattle  In  controversy  by 
Brand  to  Bach,  Cory  &  Co.;  that  Mr.  Willard 
notified  Mr.  Cory  of  this  conversation,  and 
repeated  the  same  In  substance  to  Mr.  Cory, 
about  the  time  of  the  sale  to  Bach,  Cory  & 
Co."  This  offer  was  rejected  by  the  court, 
because  not  proper  evidence  in  rebuttal,  and 
hearsay.  Plaintiff  then  made  a  similar  of- 
fer of  the  statements  made  by  Brand  to 
WlUard,    and    the   communication   of   such 


statements  by  WlUard  to  E.  W.  Bach,  an- 
other of  the  defendants'  officers,  and  the 
manager  of  a  pool  arrangement  between 
Bach,  Cory  &  Co.  and  the  other  defendants 
in  this  suit.  This  evidence  was  also  rejected 
by  the  court,  because  not  rebuttal,  and  hear- 
say. Plaintiff  then  asked  the  witness  Wil- 
lard whether  Laubenheimer,  the  plaintiff,  at 
any  time  while  Bach,  Cory  &  Co.  were  seek- 
ing to  acquire  title  to  the  cattle  through 
Brand  &  Nelson,  notified  him  as  to  whom 
the  cattle  belonged.  This  question  was  ob- 
jected to  on  the  ground  that  It  was  immate- 
rial and  Improper  on  rebuttal,  and  the  objec- 
tion was  sustained.  Witness  was  then  ask- 
ed If  Mr.  Laubenheimer  ever  told  him,  in  the 
presence  of  B.  W.  Bach  or  D.  A.  Cory,  of  his 
claim  to  the  cattle.  This  was  objected  to, 
and  the  objection  sustained.  The  court  also 
refused  to  permit  plaintiff  to  ask  the  witness 
if  Laubenheimer  had  not  In  the  fall  of  18&1 
ill  his  presence  notified  Bach  of  his  claim  to 
the  cattle.  The  jury  found  a  verdict  for  the 
defendants.  Before  they  retired,  the  plain- 
tiff asked  the  court  to  Instruct,  among  otlior 
things,  that  where  a  person  is  proved  to  be 
the  owner  of  personal  property  with  the 
present  right  of  possession,  the  presumption 
Is  that  he  continues  to  be  the  owner  with  the 
right  of  possession  until  there  is  evidence 
tl>at  he  has  parted  with  thot  ownership  or 
right  of  possession.  The  court  refused  to  so 
charge.  Judgment  was  entered  on  the  ver- 
dict for  the  defendants,  and  a  motion  for  a 
new  trial  was  .  thereafter  made  and  over- 
ruled. The  plaintiff  appeals  from  the  order 
denying  the  motion  for  a  new  trial  and  from 
the  judgment. 

Thomas  C.  Bach  and  Wm.  T.  Plgott,  for 
appellant.  W.  G.  Downing  and  Carpenter  & 
Carpenter,  for  respondents. 

HUNT,  J.  (after  stating  the  facts).  We 
think  the  court  properly  concluded  to  sub- 
mit the  case  to  the  jury  upon  the  ground  that 
the  testimony  of  Nelson  and  the  admissions 
of  the  plaintiff  testified  to  by  the  defendants' 
witnesses  raised  an  issue  of  fact  as  to  the 
ownership  of  the  cattle  in  controversy,  which 
was  right  for  the  Jury  to  pass  on.  But  we 
are  unable  to  uphold  the  rulings  of  the  dis- 
trict court  In  rejecting  the  offer  of  proof 
made  by  plaintiff  in  rebuttal  testimony.  The 
complaint  aUcged  ownership,  possession,  and 
rigiit  of  possession  of  the  cattle  in  contro- 
ver.sy,  their  value,  and  a  wrongful  taking  by 
defendants,  and  defendants'  refusal  to  give 
them  up,  although  demand  was  made.  As 
to  these  matters  the  answer  may  be  treate<l 
as  substantially  a  denial;  but  for  an  affirma- 
tive defense  the  answer  set  up  a  purchase  on 
February  22,  18!)2,  from  a  third  party,  J.  H. 
Brand,  who,  with  one  Nelson,  had  originally 
purchased  the  cattle  from  plaintiff,  and  who 
was  the  sole  owner  when  he  sold  to  defend- 
ants, and  that  by  reason  of  plaintifTs  knowl- 
edge of  the  sale  to  defendants,  and  his  si- 
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lence  aboat  the  time  of  such  sale,  he  was 
estopped  trom  claiming  title.  At  the  trial, 
plaintiff  Introduced  evidence  to  prove  his 
purchase  and  right  of  possession,  the  taking 
l)y  defendants,  value  of  the  cattle,  and  other 
matters  necessary  to  sustain  prima  facie  the 
averments  of  his  complaint.  Defendants 
wore  then  allowed  to  Introduce  evidence  to 
prove  that  one  H.  W.  Child  sold  the  cattle  to 
Brand  &  Nelson,  and  also  that  plaintiff  ad- 
mitted that  he  had  sold  the  cattle  to  Brand  & 
Nel-son,  and  never  claimed  any  interest  there- 
in until  a  long  time  thereafter.  In  Novem- 
ber. 1892,  and  then  only  said  that  he  had  a 
claim  by  virtue  of  a  verbal  chattel  mortgage, 
which  it  Is  conceded  would  amount  to  no 
claim  as  against  the  rights  of  third  parties. 
The  defendants  also  offered  evidence  In  sup- 
port of  their  plea  of  estoppel.  When  defend- 
ants rested,  the  plaintiff  offered  (as  recited 
more  fully  In  the  statement  of  facts)  to  dis 
prove  the  statements  made  by  defendants' 
witnesses  by  rebutting  such  proofs  by  coun- 
ter evidence  of  his  own,  but  was  erroneously 
not  permitted  to  do  so.  The  evidence  of- 
fered wa^  rebuttal.  When  plaintiff  rested, 
he  had  made  out  his  prima  facie  case.  It 
was  not  necessary  for  him  to  go  further  than 
to  -show  generally  his  own  ownership  and 
right  of  Immediate  possession.  The  pre- 
sumption was  then  that  plaintiff  continued 
to  be  the  owner  with  right  of  possession  un- 
til there  was  evidence  that  he  parted  with 
that  ownership  or  right  of  possession.  And 
the  court  ought  to  have  so  charged.  Lawson, 
Pre.s.  Ev.  pp.  1G3,  104;  Jones,  Ev.  |  53.  He 
was  not  obliged  to  anticipate  the  affirmative 
defenses  of  the  answer,  and  to  furnish  evi- 
dence to  negative  their  truth.  When  the  de- 
fendants Introduced  their  evidence  tending 
to  show  purchase  from  Child  asd  admissions 
by  plaintiff,  it  was  the  right  of  plaintiff  to 
call  witnesses  In  relation  to  the  statements 
and  admissions  by  Brand,  the  alleged  owner, 
made  prior  to  and  at  the  time  of  the  sale  by 
him  to  Bach,  Cory  &  Co.,  concerning  the 
title  to  the  cattle,  and  of  the  communication 
of  Brand's  statements  to  members  of  the 
firm  of  Bach,  Cory  &  Co.,  and  also  to  explain 
plaintiff's  alleged  conduct  about  that  time 
and  thereaftt  J  In  not  claiming  title  to  the 
cattle.  A  party  has  a  right  In  rebuttal  to 
give  evidence  which  tends  to  meet  the  af- 
firmative defense  sought  to  be  established  by 
the  defendants,  and  it  Is  error  to  deny  him 
that  right.  DrlscoU  v.  Dunwoody,  7  Mont. 
3JU,  16  Pac.  72G;  Bancroft  v.  Sheehan,  21 
Uun,  551;  Thomp.  Trials,  §  345.  "As  a  gen- 
eral rule,  he  who  has  the  opening  ought  to 
Introduce  all  his  evidence  to  make  out  his 
side  of  the  Issue,  except  that  which  merely 
servos  to  answer  the  adversary's  ca.se.  Then 
the  evidence  of  the  adversary  Is  heard,  and, 
finally,  the  party  who  had  the  opening  may 
Introduce  rebutting  evidence  which  merely 
serves  to  answer  or  qualify  his  adversary's 
case.  Rebutting  evidence,  within  this  rule, 
means  not  all  evidence  whatever  which  con- 


tradicts defendant's  witnesses  and  corrobo- 
I'ates  plaintiff's,  but  evidence  In  denial  of 
some  afDrmatlve  case  or  fact  which  defend- 
ant has  attempted  to  prove.  Neither  side 
ought  to  be  permitted  to  give  evidence  by 
piecemeal."  Abb.  Tr.  Brief,  pp.  41,  42.  The 
effect  of  tlie  court's  rulings  was  very  preju- 
dicial to  plaintiff,  because  It  denied  him  the 
right  to  contradict  the  defendants'  testimony 
upon  most  material  matters.  Obviously,  If 
the  admissions  or  statements  made  by  plain- 
tiff to  the  witness  Cory  and  others  tended  to 
prove  that  plaintiff  sold  the  cattle  in  dispute 
to  Brand  &  Nelson,  It  was  unjust  to  exclude 
plaintiff's  offer  to  prove  to  the  contrary;  and 
tills  he  was  only  obliged  to  do  on  rebuttal. 
These  errors  are  the  principal  ones  relied  on 
by  the  appellant,  and  cover  the  others  as- 
signed. The  Judgment  and  order  are  re- 
versed, and  the  case  is  remanded  for  new 
trial.    Reversed. 

PBMBERTON,  0.  J.,  and  BUCK,  J.,  con- 
cur. 

(19  Mont.  18S) 
AMES  &  FROST  CO.  et  al.  v.  HESLET  et  al. 

(Supreme  Court  of  Montana.    Feb.  8,  1897.) 
Insoi-ventCorpokatkixs— Arsignmext  for  Bexe- 

FIT  OF  CkEI>IT<)K8— PkEPEKESCE!". 

In  the  absence  of  statutory  prohibition,  an 
insolvent  corporation  may  make  a  general  as- 
signment for  the  benefit  of  creditors,. with  pref- 
erences. 

Appeal  from  district  court.  Silver  Bow 
county;  J.  J.  McHatton,  Judge. 

Action  by  the  Ames  &  Frost  Company  and 
others  against  James  K.  Heslet  and  others 
to  set  aside  an  assignment  for  the  benefit  of 
crwlitors  of  the  J.  Chauvln  Northwestern 
Furniture  Company.  From  a  judgment  for 
defendants,  and  from  an  order  denying  a 
motion  for  new  trial,  plaintiffs  appeal.  Af- 
firmed. 

The  J.  Chauvln  Northwestern  Furniture 
Company,  a  corporation  of  Butte,  Mont,  be- 
ing unable  to  pay  Its  debts,  and  being  threat- 
ened by  W.  A.  Clark  &  Bro.,  one  of  its 
largest  creditors,  with  an  attachment  suit, 
executed  a  general  assignment  for  tlie  ben- 
ellt  of  Its  creditors.  In  which  said  W.  A. 
Clark  &  Bro.  and  several  other  creditors 
were  preferred.  Plaintiffs,  as  judgment 
creditors  of  the  corporation,  Instituted  an  ac- 
tion to  set  aside  this  assignment.  The  fol- 
lowing stipulation  was  entered  Into  between 
the  plaintiffs  and  defendants  in  the  lower 
court:  "It  is  agreed  between  the  parties 
hereto  that  the  question  to  be  tried  before 
the  court  is  whether  an  Insolvent  corpora- 
tion, under  the  law,  can  make  an  assign- 
ment of  its  entire  property  and  assets,  and 
in  such  an  assignment  prefer  one  creditor  to 
another,  under  the  facts  hereinbefore  recit- 
ed. This  is  the  only  issue  to  be  determined 
in  this  cause."  Judgment  was  rendered  for 
the  defendants,  and  plaintiffs  appeal  from 
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the  Judgment  and  the  order  denying  a  mo- 
tion for  a  new  trial.  * 

Forbls  &  Forbis  and  Bangs,  Wood  &  Bangs, 
for  appellants.  Corbett  &,  Wellcome,  for  re- 
spondents. 

BUCK,  J.  (after  stating  the  facts).  The  de- 
termination of  this  appeal  depends  upon 
whether  or  not  an  Insolvent  corporation  can 
make  an  assignment  for  the  benefit  of  cred- 
itors, with  preferences.  Appellants'  counsel 
Insists  that  such  an  assignment  Is  void. 
Their  rea.soning  is  substantially  as  follows: 
The  assets  of  the  corporation  constitute  a 
trust  fund  for  its  creditors,  to  which  equi- 
table Hens  at  once  attach  In  favor  of  each 
and  every  creditor  upon  Insolvency.  An  in- 
solvent corporation  stands  upon  a  different 
footing  from  an  Insolvent  Individual,  because 
with  insolvency  the  legal  existence  of  the 
former  is  virtually  at  an  end,  while  In  the 
case  of  the  latter  he  may  subsequently  accu- 
mulate property,  and  pay  all  his  debts.  I'hey 
and  the  judges  and  text  writers  who  sup- 
port this  view  urge  that  It  is  most  unjust 
and  illogical  to  hold  that  such  a  corporation, 
by  an  assignment  of  its  entire  property,— an 
act  which  In  Itself  prevents  any  resumption 
of  business  operations,— should  be  permitted 
to  favor  one  lienholder  at  the  expense  of  an- 
other. There 'are  Innumerable  authorities  re- 
plete with  arguments  for  and  against  this 
contention,  and  It  would  be  an  act  of  su- 
pererogation for  us  In  the  present  opinion 
to  enter  into  an  elaborate  discussion  of  a 
subject  which  has  been  so  thoroughly  ex- 
hausted. For  the  details  of  the  arguments 
pro  and  con,  we  cite  the  following,  among 
the  many  called  to  oiu*  attention:  2  Mor. 
Prlv.  Corp.  §i  782,  78C,  8G3;  5  Thomp.  Corp. 
1$  64,  92-96;  Lyons-Thomas  Hardware  Co. 
V.  Perry  Stove  Manuf'g  Co.  (Tex.  Sup.) 
22  Lawy.  Rep.  Ann.  802,  note;  s.  c.  24  S. 
W.  161;  Thompson  v.  Lumber  Co.  (Wash.) 
30  Pac.  741;  Bouse  v.  Bank,  46- Ohio  St.  493, 
22  N.  E.  203;  4  Am.&  Eng.Enc.Law  (1st  Ed.) 
p.  220,  note;  2  Cook,  Stock,  Stockh.  &  Corp. 
Law,  §  691.  The  great  weight  of  authority 
is  against  appellants,  and,  in  our  opinion,  is 
based  on  the  better  line  of  reasoning.  In 
many  of  the  cases  cited,  particularly  those 
in  federal  courts,  the  statement  is  made  that 
the  assets  of  a  corporation  are  a  trust  fund 
for  its  creditors;  but  It  does  not  follow  that 
even  these  courts  Intended  by  this  expression 
to  hold  that  creditors,  by  virtue  of  their 
mere  attitude  as  such,  have  any  lien  upon 
the  actual,  tangible  property  of  a  corpora- 
tion,—that  property  which  belongs  to  it  for 
its  business  operations,  and  which  is  primari- 
ly liable  for  its  debts,  as  distinguished  from 
any  secondary  liability  of  directors  or  stock- 
holders. In  our  opinion,  there  Is  no  such 
lien.  The  trust-fund  doctrine,  as  Invoked  by 
appellants  to  sustain  it.  Impresses  us  as  an 
unsubstantial  theory,  constructed  of  judicial 
expressions  selected  without  regard  to  their 


context  or  the  facts  in  reference  to  which 
they  were  uttered.  We  refer,  of  course,  to 
the  cases  where  the  adoption  of  the  doctrine 
only  appears  inferentially.  All  this  reason- 
ing against  upholding  preferences  in  assign- 
ments by  insolvent  corporations  should  be 
addressed  to  legislatures,  rather  than  the 
courts.  The  policy  of  allowing  such  prefer- 
ences may  be  pernicious,  even  more  so  than 
that  of  allowing  an  Insolvent  Individual  to 
prefer  creditors;  but  in  the  one  class,  as  In 
the  other,  It  Is  for  the  legislature  to  decide 
the  question  of  policy,  not  the  courts.  There 
was  nothing  in  the  statutes  of  Montana  in 
force  when  this  controversy  arose  forbidding 
such  assignments;  and,  according  to  a  large 
majority  of  the  authorities,  inscHvent  corpo- 
rations and  Insolvent  individuals  are  upon 
the  same  plane  at  common  law  in  respect  to 
them.  As  to  any  distinction  between  the 
status  of  a  solvent  and  Insolvent  corporation 
in  this  connection,  this  court  held  in  Gans  v. 
Switzer,  9  Mont.  408,  24  Pac.  18,  that  the  fact 
that  an  insolvent  corporation  bad  transfer- 
red all  its  property  to  one  of  Its  creditors, 
and  abandoned  business,  did  not  dissolve  it. 
For  these  reasons,  the  order  denying  the  mo- 
tion for  a  new  trial  and  the  judgment  of  the 
lower  court  are  affirmed.    AfUrmed. 

PEMBERTON,  C.  J.,  and  HUNT,  J.,  concur. 


(19  Mont,  van 
HOLTER  et  al.  v.  WASSWEILKR  et  nx. 
(Supreme  Court  of  Montana.    Feb.  8,  1897.) 

COSVETASCE    TO    WiRB  —  RIGHTS     OK    Hi;SBl.KD*S 

Creditors. 
Part  of  a  tract  pre-empted  by  a  husband 
was  sold,  and  oue-balf  the  proceeds,  which  had 
been  deposited  to  the  wife  s  credit,  was  after- 
wards turned  over  to  the  husband,  with  the 
understanding  that  he  should  improve  the  re- 
maining portion  of  the  laud  therewith,  and  con- 
vey to  his  wife  when  requested;  but  the  record 
title  remained  in  his  name  for  nine  years  there- 
after, during  which  period  the  improvements 
were  made.  BeUJ,  that  a  subsequent  conTer- 
ance  to  the  wife  was  subject  to  the  debts  in- 
cnrred_  by  the  husband  for  materials  which 
went  into  the  improvements,  and  which  w^ere 
furnished  on  the  strength  of  his  apparent  own- 
ership. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;   H.  R.  Buck,  Judge. 

Action  by  A.  M.  Holier  and  M.  M.  Holter, 
co-partners  hs  A.  M.  Holter  &  Bro.,  against 
Ferdinand  J.  Wassweiler  and  wife,  to  can- 
cel certain  conveyances.  From  a  judgment 
for  plaintiffs,  defendants  appeal.     Affirmed. 

The  plaintiffs  are  co-partners,  and  the  de- 
fendants husband  and  wife.  From  the,  plead- 
ings and  record  it  appears  that  on  the  20th 
day  of  September,  1887,  the  defendant  Ferdi- 
nand J.  Wassweiler  executed  to  the  plaintifTs 
his  promissory  note  for  the  sum  of  $838.20, 
with  interest  thereon  at  the  rate  of  1  per 
cent,  per  month  from  date  until  paid;  that 
said  note  was  only  paid  in  part;  that  on 
the  11th  day  of  January,  1893,  plaintiffs  coni- 
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mcnccd  a  suit  In  the  district  court  In  and  for 
the  county  of  Lewis  and  Clarke,  against  said 
defendant  Ferdinand  J.  Wassweller,  to  re- 
cover the  balance  due  and  unpaid  on  said 
note,  and  on  the  18th  day  of  February,  1803, 
recovered  judgment  in  said  action  against  said 
defendant  for  the  sum  of  $927.75  and  costs; 
that  an  execution  was  thereafter  issued  out 
of  said  court  on  said  judgment,  and  directed 
to  the  sheriff  of  said  Lewis  and  Clarke  coun- 
ty; and  that  thereafter  said  execution  was 
returned  by  the  sheriff  wholly  unsatisfled,  on 
account  of  the  sheriff's  Inability  to  find  prop- 
erty belonging  to  said  defendant  In  said  coun- 
ty to  satisfy  the  same.  It  appears  that,  at 
the  time  of  the  execution  of  said  note  by 
said  Ferdinand  J.  Wassweiler,  he  was  the 
owner  of  certain  real  estate  situated  in  Lewis 
and  Clarke  county,  and  fully  described  in 
the  complaint;  and  it  is  alleged  that  on  or 
about  the  1st  day  of  June,  1802,  Ferdinand  J. 
Wassweller  and  his  wife,  Caroline  C.  Wass- 
weller, for  the  purpose  and  wltli  intent  of 
cheating  and  defrauding  the  plaintiffs  out 
of  the  money  due  upon  the  claim  and  judg- 
ment aforesaid,  executed  a  certain  convey- 
ance, by  which  they  pretended  to  convey  to 
one  H.  S.  Tullis  the  lands  descrlljcd  In  the 
complaint,  for  the  alleged  consideration  of 
$4,000;  and  that  thereafter  said  Tullis  made 
and  executed  a  certain  Instrument  or  con- 
veyance to  the  defendant  Caroline  C.  Wass- 
weiler, for  the  same  premises,  for  the  alleged 
consideration  of  $4,000,  It  Is  further  alleged 
that  there  was  no  consideration  for  either 
of  said  conveyances,  and  that  the  same  were 
executed  for  the  purpose  of  conveying  the 
title  to  the  defendant  Caroline  C.  Wassweiler, 
with  intent  and  for  the  purpose  of  hindering, 
delaying,  cheating,  and  defrauding  the  cred- 
itors of  said  Ferdinand  J.  Wassweiler,  and 
especially  these  plaintiffs.  It  is  alleged  that, 
notwithstanding  said  pretended  conveyances, 
the  said  Ferdinand  J.  Wassweller  has  always 
been  the  owner,  and  is  now  the  owner,  of 
said  real  estate.  It  is  also  alleged  that  said 
Ferdinand  J.  Wassweiler  has  no  other  proper- 
ty that  can  be  reached  by  execution  to  satisfy 
said  judgment.  Plaintiffs  therefore  ask  judg- 
ment that  the  said  pretended  conveyances 
from  defendants  to  said  Tullis,  and  from 
said  Tunis  to  the  defendant  Caroline  C.  Wass- 
weiler, be  declared  fraudulent  and  void,  and 
that  the  same  be  canceled,  and  that  the  prem- 
ises described  In  the  complaint  be  sold,  and 
the  proceeds  thereof  applied  to  the  payment  of 
plaintiffs'  judgment,  and  that  It  be  decreed 
that  the  said  Caroline  C.  Wassweiler  acquired 
no  title  by  virtue  of  said  pretended  convey- 
ance to  her  from  Tullis.  The  separate  an- 
swers of  defendants  admit  the  execution  of 
the  note  by  said  Ferdinand  J.  Wassweiler, 
the  recovery  of  the  judgment  against  him,  as 
alleged  in  the  complaint,  and  the  issuance 
and  return  of  the  execution  thereon.  The 
answers  deny  that  Ferdinand  J.  Wassweiler 
was  the  owner  of  the  real  estate  described  In 
the  complaint  at  the  times  mentioned  there- 


in. The  fraudulent  Intent  with  which  it  is 
charged  said  deeds  mentioned  In  the  com- 
plaint were  executed  Is  also  denied.  It  is 
admitted  that  there  was  no  consideration 
passed  to  Tullis  for  the  conveyance  of  the 
real  estate  by  him  to  Caroline  C.  Wass- 
weiler. The  answers  set  up  affirmatively  that 
the  defendants  have  lived  upon  the  land 
described  in  the  complaint,  since  1883,  as  a 
homestead.  It  appears  from  the  record  that 
the  80  acres  of  land  described  in  the  com- 
plaint are  one  half  of  a  tract  of  land  ac- 
quired by  the  defendant  Ferdinand  J.  Wass- 
weller under  the  pre-emption  laws  of  the 
United  States,  tm  which  defendants  located 
and  lived  since  1865.  The  other  half  of  the 
tract  of  land  was  conveyed  by  the  defendants 
to  C.  A.  Broadwater  about  1873  or  1874, 
for  $10,000.  It  fiu^her  appears  he  paid  one 
half  cash,  and  the  remaining  half  some  years 
later.  The  alleged  cash  payment  was  made 
to  the  husband,  Ferdinand  J.  Wassweller,  and 
he  used  the  same.  The  remaining  half  of  the 
purchase  price  of  said  tract  of  land  was  paid 
by  Broadwater  to  Caroline  C.  Wassweiler, 
and  was  deposited  to  her  credit  in  the  First 
National  Bank  of  Helena.  It  was  to  her 
credit  there  from  November  3,  1882,  to  Sep- 
tember, 1883,  when  she  turned  it  over  to  her 
husband.  The  testimony  shows  that  the  de- 
fendant Caroline  C.  Wassweiler  turned  this 
money  over  to  her  husband,  with  the  under- 
standing that  he  was  to  use  the  same  for 
the  purpose  of  constructing  buildings  and 
improvements  on  the  80  acres  of  land  de- 
scribed in  the  complaint.  Prom  the  testi- 
mony of  the  defendants  it  appears  that  there 
was  an  agreement  between  them  by  which 
Caroline  C.  Wassweller  was  to  have  one-half 
of  the  proceeds  of  the  whole  tract  of  land 
obtained  by  Wassweiler  from  the  government 
whenever  the  same  should  be  sold,  and  also 
one-half  of  the  profits  of  the  business  which 
they  were  conducting  on  said  premises.  It 
appears  from  their  testimony  that,  when 
they  sold  one-half  of  the  tract  of  land  to 
Broadwater,  the  defendant  Ferdinand  J. 
Wassweiler  took  and  used  the  cash  payment 
of  one-half  of  the  purchase  price,  and  that 
the  deferred  payment  of  the  purchase  price 
was  paid  to  the  defendant  Caroline  C.  Wass- 
weiler; and  it  also  appears  that,  when  Caro- 
line C.  Wassweiler  paid  over  the  money  which 
was  paid  to  her  as  her  one-half  of  the  pur- 
chase price  of  the  land  sold  to  Broadwater, 
it  was  with  the  aforesaid  understanding  that 
her  husband,  Ferdinand  J.  Wassweller,  should 
use  the  same  for  Improving  the  80  acres 
mentioned  in  the  complaint,  and  that  he 
should,  when  demanded,  deed  the  same  to 
Caroline  C.  Wassweller,  to  be  held  and  owned 
by  her  as  her  own  separate  property.  It 
seems  from  the  evidence  of  the  defendants 
that  Ferdinand  J.  Wassweiler's  agreement  to 
deed  said  premises  mentioned  in  the  com- 
plaint was  not  complied  with  until  the  date 
of  the  deeds,  as  shown  above.  The  case  was 
tried  to  the  court,  without  a  jury.    The  court 
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found  tbe  Issues  In  favor  of  plaintiffs,  and 
rendered  Judgment  against  the  defendants  In 
accordance  with  the  prayer  of  the  complaint. 
From  the  Judgment  and  order  overruilng  de- 
fendants' motion  for  a  new  trial,  this  appeal 
is  prosecuted. 

T.  J.  Walsh,  for  appellants.  Walsh  &  New- 
man, for  respondents. 

PEMBERTON,  C.  J.  (after  stating  the 
facts).  In  his  brief,  counsel  for  appellants 
says:  "It  apiiears  to  have  been  contended  at 
the  trial  that  the  money  which  Mrs.  Wasswei- 
ler  let  Mr.  Wassweiler  have  was  his  anyway, 
and  that  the  alleged  agreements  were  void 
by  reason  of  the  relationship  between  them, 
the  transaction  having  occurred  prior  to  the 
passage  of  the  married  woman's  emancipation 
act.  In  this  view  the  court  concurred,  and 
placed  its  ruling  substantially  on  this  ground. 
The  case  stands  for  determination  on  the  cor- 
rectness of  this  contention,  and  it  is  respect- 
fully submitted  that,  as  a  legal  proposition, 
it  cannot  be  sustained.  It  Is  unnecessary  to 
rely  on  the  agreement  testified  to  by  both  of 
the  defendants,  that  from  the  first  it  was 
agreed  between  them  tliat  the  real  estate  they 
were  acquiring  should  be  held  and  enjoyed 
Jointly.  When  it  came  to  a  sale  of  the  tract 
to  Broadwater,  she  had  valuable  rights  in  it, 
which  she  was  not  obliged  to  surrender  except 
on  her  own  terms.  •  •  •  She  had  a  dower 
Interest  in  it,  at  all  events,  and  a  homestead 
right.  A  conveyance  by  her  husband  without 
her  concurrence  would  have  been  absolutely 
void.  She  had  a  perfect  right  to  refuse  to 
Join  In  the  conveyance  unless  her  half  were 
paid  or  secured  to  her.  It  was  paid  to  her, 
and  took  the  form  of  certificates  of  deposit, — 
choses  In  action.  These  were  hers,  absolute- 
ly. Unless  they  were  reduced  to  his  posses- 
sion during  his  lifetime,  they  passed  to  her 
heirs,  not  to  his.  And  he  was  powerless  to 
obtain  them  except  upon  malcing  her  an  ade- 
quate settlement  out  of  his  estate.  Although 
the  common  law  considered  him  the  owner  of 
the  securities,  this  was  a  dogma  so  repugnant 
to  the  court  of  chancery  that  it  devised  a 
scheme  of  trusteeship  for  the  wife  in  a  third 
person  for  the  manifest  purpose  of  avoiding 
its  effect.  As  tbe  husband  could  not  sue  the 
wife  at  common  law,  he  was  powerless  to  get 
her  choses  unless  he  resorted  to  the  court  of 
chancery,  before  which  the  law  was  consid- 
ered unconscionable;  and  that  tribunal  would 
refuse  to  compel  the  wife  to  surrender  unless 
the  husband  created  a  trusteeship  in  her  be- 
half, and  thus  made  her  an  adequate  settle- 
ment out  of  his  own  estate."  In  support  of 
the  above  argument,  counsel  cites  1  DanieU, 
Ch.  Prac.  p.  00  et  seq.,  and  authorities  cited 
in  notes.  Counsel  also  contends  that,  even  if 
it  be  admitted  that  the  agreements  relied  on 
between  the  defendants  were  made  when  the 
common-law  rule  In  relation  to  the  rights  of 
married  women  was  In  force  In  this  state, 
BtlU,  he  says  "the  husband  could  not  have 


Iiossessed  himself  of  these  assets  except  be 
did  substantially  what  he  did  afterwards, 
and  that  of  which  the  plaintiff  complains.  In 
view  of  the  expressions  found  In  the  forgo- 
ing authorities  and  the  general  rules  govern- 
ing the  action  of  the  court  of  chancery,  there 
Is  no  doubt  that,  if  the  husband  obtained  tbe 
wife's  choses  upon  an  agreement  to  convey  to 
her  a  portion  of  his  real  estate,  equity  would 
either  compel  him  to  do  so,  or  to  restore  the 
property  he  got,  or  make  some  other  adequate 
provision  for  her.  Indeed,  however  be  ob- 
tained them,  she  could  maintain  a  bill  against. 
him  to  compel  a  settlement,  even  after  bis 
assignment  for  the  benefit  of  creditors,  or  the 
institution  of  bankruptcy  proceedings,  or  in  a 
suit  by  his  assignee  not  bona  fide  or  for  a 
valuable  consideration,"— and  cites  the  fol- 
lowing authorities  In  support  of  his  conten- 
tion: Pom.  Eq.  Jur.  §  1114;  Beal's  Ex'r  v. 
Storm,  26  N.  J.  Eq.  372;  Sykes  v.  Chadwick. 
18  Wall.  141.  In  support  of  the  contention 
of  counsel  for  appellants  that  the  release  of 
her  dower  rights  in  the  real  estate  mentioned 
in  the  complaint  was  a  sutficlent  considera- 
tion to  support  tbe  claim  of  the  wife  to  an 
enforcement  of  the  agreements  between  the 
defendants  In  a  court  of  equity,  he  cites  1 
Am.  Lead.  Cas.  (J-j,  GO;  Hershy  v.  Latham, 
46  Ark.  542,  and  authorities  cited;  Gamer 
v.  Bank,  1.51  U.  S.  420,  14  Sup.  Ct  390;  Lam- 
brecht  v.  Patten,  15  Mont.  200,  38  Pac  10(53. 
In  view  of  the  foregoing  authorities,  counsel 
for  appellants  contends  that  the  agreement 
betw.wn  the  husband  and  wife  shown  In  the 
evidence  is  valid,  and  supported  by  a  suffi- 
cient consideration,  and  is  enforceable  in 
equity  against  the  busltand,  as  well  aa 
against,  his  creditors  or  assignees.  Counsel 
for  appellants  also  says:  "It  is  undoubtedly 
true  that  If  the  wife  had  done  anything  to  in- 
duce the  belief  that  the  premises  in  ques- 
tion were  the  absolute  property  of  the  hus- 
band, and  that  she  had  no  claims  against  it, 
and  the  debt  had  been  contracted  upon  the 
faith  of  his  ownership  of  it,  or  upon  a  credit 
induced  by  his  apparent  ownership,  some 
question  might  possibly  arise;  but  it  is  suffi- 
cient to  say  that  no  such  case  is  made,  either 
by  the  pleadings  or  the  proof,  and  the  law  is 
now  well  settled  that  a  wife  may  be  prefer- 
red upon  a  bona  fide  obligation  as  well  as 
any  other  creditor,  and  Is  under  no  more  ob- 
ligation to  publish  her  claims  than  any  other 
creditor."  Appellants'  counsel  also  says  that 
tlie  equitable  doctrine  contended  for  here  was 
entirely  overlooked  by  the  court  below. 

Now,  then,  let  us  admit  that  the  agreement 
relied  upon  by  the  appellants  is  valid  as  be- 
tween themselves,  and  one  which  a  court  of 
equity  would  enforce  as  between  themselves, 
and,  under  ordinary  circumstances,  against 
the  creditors  and  assignees  of  the  husband; 
still,  are  the  facts  and  circumstances  of  this 
case  such  as  would  authorize  the  enforce- 
ment of  the  agreement  by  a  court  of  equity 
in  favor  of  the  wife,  as  against  the  right? 
of  the  plaiutiCtsV    In  the  language  of  coua- 
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sel  for  the  appellants,  does  the  evidence 
show  that  the  wife  has  "done  anything  to 
induce  the  belief  that  the  premises  In  ques- 
tion were  the  absolute  property  of  the  hus- 
band, and  that  she  had  no  claims  against 
it,"  or  that  "the  debt  had  been  contracted 
upon  the  faith  of  his  ownership  of  it,  or 
upon  a  credit  Induced  by  his  apparent  own- 
ership"? The  evidence  shows  that  the  title 
to  the  whole  tract  of  land  acquired  by  the 
husband  from  the  government  remained  of 
record  in  his  name  until  the  sale  of  one-half 
thereof  to  Broadwater,  in  1873  or  1874,  and 
that  thereafter  the  title  to  the  80  acres  in 
controversy  remained  in  the  name  of  the 
husband  until  181)2,  when  It  was  conveyed 
to  TuUis,  and  by  Tullis  to  the  wife.  This 
was  nine  years  after  the  wife  turned  over 
the  $5,000  paid  to  her  by  Broadwater,  as  her 
part  of  the  purchase  price  of  the  land  sold 
to  him  by  appellants,  to  her  husband,  for  the 
purpose  of  improving  the  land  in  controver- 
sy. This  was  nine  years  after  the  agree- 
ment was  made  by  the  husband  to  deed  the 
land  in  controversy  to  the  wife.  For  nine 
years  the  wife  permitted  the  land  In  contro- 
vei-sy  to  stand  on  the  records  in  the  name 
of  the  husband  after  he  had  agreed  to  con- 
vey it  to  her.  Who  can  say  that  the  wife 
did  not  thereby  "Induce  the  belief"  in  the 
minds  of  the  plaintiffs,  as  well  as  of  the 
public,  "that  the  premises  in  question  were 
the  absolute  property  of  the  husband,  and 
that  she  had  no  claims  against  it,"  and  that 
In  this  case  the  debt  had  not  "been  con- 
tracted upon  the  faith  of  his  ownership,  or 
upon  credit  Induced  by  his  apparent  owner- 
ship"? The  wife  In  this  case  also  author- 
ized her  husband  to  use  the  money  she  let 
him  have  to  improve  the  premises  in  contro- 
versy. As  shown  by  the  wife's  own  testi- 
mony, her  husband  was  authorized  to  im- 
prove the  premises  in  controversy.  She  let 
him  have  her  money  for  that  purpose.  If  he 
went  in  debt  In  making  these  Improvements, 
and  did  not  limit  himself  to  such  Improve- 
ments as  he  could  or  did  pay  for  with  her 
money,  he  was  still  her  representative.  She 
had  placed  him  In  a  position,  or,  at  least, 
permitted  him  to  occupy  a  position,  where 
he  could  impose  on  those  with  whom  he  was 
dealing  In  improving  the  premises.  We 
think,  from  the  evidence,  that  a  very  con- 
siderable part  of  the  husband's  Indebted- 
ness, if  not  all,  to  the  plaintiffs,  was  incur- 
red for  hardware  and  lumber  which  went 
Into  the  buildings  and  Improvements  placed 
on  the  premises  Dy  the  husband.  If  this  be 
not  so.  It  was  incumbent  on  the  appellants 
to  show  it  before  the  wife  could  ecjuitatjly 
ask  to  be  permitted  to  hold  the  premises  free 
from  the  incumbrance  of  plaintiffs'  Judgment 
for  a  debt  incurred  under  the  circumstances 
of  this  case.  If  the  wife  in  this  case  would 
claim  the  land  in  controversy  as  her  own 
under  the  agreement  In  relation  thereto 
made  with  her  husband,  she  should,  at  least, 
take  it  subject  to  the  Incumbrances  which 


have  been  placed  upon  It  through  her  own 
negligence  and  laches,— negligence  and  lach- 
es which  were  calculated  to  mislead  those 
dealing  with  her  representative.  If  she 
would  have  equity,  she  must  do  equity. 

We  are  unable  to  determine  how  much  the 
value  of  these  premises  has  been  enhanced 
by  the  building  materials  for  which  the  hus- 
band's Indebtedness  was  Incurred  to  plain- 
tiffs. But,  however  much  the  value  thereof 
has  been  thus  Increased,  we  do  not  think  it 
equitable  that  the  wife  should,  under  the  cir- 
cumstances, take  the  land  In  controversy 
freed  from  the  Judgment  lien  of  the  plain- 
tiffs, and  that,  until  she  has  discharged  this 
lien,  she  has  no  standing  in  a  court  of  equi- 
ty. Respondents'  objections  to  this  court 
hearing  this  appeal,  involving  questions  of 
practice,  become  immaterial  under  the  fore- 
going treatment  of  the  case.  The  Judgment 
and  order  appealed  from  are  affirmed. 

HUNT,  J.,  concurs.    BUCK,  J.,  disqualified. 


(19  Mont.  1S4) 
JURGENS,  Sheriff,   v.    HAUSBR. 
(Supreme  Court  of  Montana.     Feb.  8,  1897.) 
Sheriffs  —  Compkxsation—  Forbclosl'rb  Salis. 
Under  Pol.  Code,  8  4634,  allowing  a  sheriff 
commissions    for    receivinK    and    paying    over 
money  on  execution  er  other  sales,  he  is  en- 
titled to  such  commissions  where,  on  foreclo- 
sure, he  sells  the  property  to  the  mortgagee, 
and  simply  credits  the  sum  bid  on  the  mortgage 
debt. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;   H.  N.  Blake,  Judge. 

Action  by  Henry  Jurgens,  sheriff  of  Lewis 
and  Clarke  county,  Mont.,  against  Samuel  T. 
Hanser,  to  recover  fees' for  selling  property 
on  foreclosure  of  a  mortgage.  From  a  Judg- 
ment in  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 


Toole  &  Wallace,  for  appellant. 
Ian,  tor  respondent. 


O.  B.  No- 


HUNT,  J.  The  defendant  Hauser  (appel- 
lant in  this  court)  foreclosed  a  mortgage  up- 
on real  estate  belonging  to  F.  R.  Wallace,  A. 
M.  Thomburgh,  and  others.  An  order  of 
sale  and  execution  was  duly  Issued  in  said 
case  to  the  plaintiff  and  respondent,  Jur- 
gens, as  sheriff.  Pursuant  to  statute,  Jur- 
gens, as  sheriff,  advertised  and  sold  the 
lands  for  $77,10i),  the  defendant  bidding 
them  In  for  the  satisfaction  of  the  amount 
of  the  claim,  Including  costs.  No  money 
was  delivered  to  the  sheriff's  hands,  but  the 
sum  bid  was  credited  by  the  sheriff  upon  the 
mortgage  indebtedness  of  the  defendant. 
The  agreed  question  for  decision  is:  Was 
the  sheriff  entitled  to  receive  commissions  of 
$420.50  upon  the  amount  of  $77,100  bid  by 
defendant?  Under  the  statute  (section  4634, 
Pol.  Code  1895),  the  sheriff  is  entitled  to  com- 
missions (1)  for  receiving  and  paying  over 
money  on  execution  or  other  process  when 
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lands  or  other  property  have  been  levied  on 
and  sold,  and  (2)  for  receiving  and  paying 
over  money  on  process  ■without  levy,  or 
when  lands  or  goods  levied  on  are  not  sold. 
The  commissions  allowed  him  In  the  latter 
instance  are  less  than  in  the  former,  the  leg- 
islature evidently  having  believed  that 
where  a  sheriff  receives  and  pays  over  mon- 
ey without  being  put  to  the  labor  and  ac- 
companying official  rislcs  of  levy,  or  where, 
if  he  has  made  the  levy,  still  he  is  not  obli- 
ged to  take  the  further  step  and  risk  of  sell- 
ing, in  such  instances  his  services  are  not 
worth  as  much  as  where  his  duties  have 
compelled  him  to  levy  and  sell.  This  dis- 
crimination in  sheriff's  commissions  is  but  a 
recognition  of  the  extent  of  his  services,  and 
of  the  gradations  in  the  liabilities  which 
often  accrue  to  a  sheriff  in  the  progressive 
steps  of  the  discharge  of  his  responsible  du- 
ties under  writs  of  levy  and  execution,  and 
is  an  allowance  meant  to  be  commensurate 
to  such  service*  and  graduated  liabilities. 
But  In  both  Instances  enumerated  by  the 
statute  he  is  entitled  to  commissions  for  re- 
ceiving and  paying  over  money  on  process. 
This  being  clear,  we  have  only  to  decide 
whether  a  sheriff  does  receive  and  pay  over 
money  on  process  when  be  sells  mortgaged 
property  to  the  Judgment  creditor  at  a  fore- 
closure sale. 

The  attitudes  of  an  ordinary  purchaser  at 
an  execution  sale,  and"  of  a  mortgagee  who 
has  obtained  a  decree  of  foreclosure  against 
a  mortgagor,  and  has  placed  an  execution 
and  order  of  sale  of  the  premises  mortgaged 
in  the  sheriff's  hands,  are  similar  in  respect 
to  their  respective  rights  to  bid  at  the  sher- 
iff's sale  of  the  mortgaged  property.  Either 
may  become  a  purchaser  thereat,  subject  al- 
ways to  the  statutes  defining  the  rights  of 
purchasers.  Insurance  Co.  v.  Cushman,  108 
U.  S.  51,  2  Sup.  Ct  236.  Either,  if  he  pur- 
chase, must  pay  over,  strictly  speaking,  to 
the  sheriff,  if  he  demand  it,  the  purchase 
price  and  costs,  Including  the  sheriff's  fees; 
and  the  sheriff,  in  turn,  mufat  receive  and 
pay  the  amount  due  on  the  mortgage,  with 
costs;  and,  if  there  be  any  surplus,  he  may 
be  directed  to  pay  it  over  to  the  person  en- 
titled thereto,  and  in  the  meantime  to  de- 
posit it  in  court.  The  practice  of  crediting 
the  amount  of  the  mortgagee's  bid,  if  the 
mortgagee  purchase,  upon  the  sheriff's  re- 
turn of  his  execution,  is  thus  spoken  of  by 
Gilfillan,  C.  J.,  in  Sharvey  v.  Iron  Co.  (Minn.) 
58  N.  W.  864:  "When  an  execution  creditor 
bids  upon  the  property  levied  on,  he  bids  as 
any  one  else  does,  except  that.  If  it  be  struck 
off  to  him,  to  avoid  circuity  of  action,  and  as 
a  matter  of  convenience,  he  is  not  required 
to  go  through  the  ceremony  of  paying  the 
money  to  the  sheriff,  and  receiving  it  back 
from  him.  But  he  is  presumed,  as  any  one 
else  would  be,  to  bid  the  property  off  at 
what  he  deems  to  be  its  value;  and  there  is 
secured  to  him,  by  means  of  the  execution 
and  sale,  the  amount  of  the  bid,  less  the 


fees  and  expenses,  by  acquiring  the  title  to 
the  property  if  the  sale  become  absolate. 
and  by  actual  receipt  of  the  money  if  there 
be   redemption.     Whatever  he  acquires    by 
the  execution  and  sale  is  to  be  deemed  a  col- 
lection, not  only  as  between  him  and   the 
judgment  debtor,  but  as  between  him   and 
the  sheriff."     Adapting  this  reasoning  to  onr 
statutes,  we  find  that  the  sheriff  performed 
his  whole  duty  in  the  premises,  and  that  the 
judgment  creditor  has,  by  the  levy  and  sale, 
acquired  that  which,  as  between  him  and 
the  mortgagor,  Is  money  received  and  paid 
over  on  process,  and  must  be  likewise  re- 
garded as  between  the  Judgment  creditor 
and  the  sheriff  who  has  made  the  sale.     It 
would   be   anomalous    if   the    very   statute 
which  so  explicitly  gives  the  sheriff  bis  com- 
missions where  he  collects  without  a  sale, 
ahd  thus  generally  without  much  labor,  and 
but  slight  risk  of  liability  on  bis  bond,  shonid 
deprive  him  of  all  allowances  where  he  per- 
forms considerable  service,  and  does  make  a 
sale,  thus  perhaps  incurring  liability,  simply 
because  the  mortgagee  has  voluntarily  bid  In 
the  property  included  in  the  mortgage,  and 
so  accepted  the  realty  in  lieu  of  the  money. 
Such  a  construction  is  less  reasonable,  we 
think,  than  that  which  regards  the  sale  by 
the  sheriff  as  upon  a  like  footing,  whether 
made  to  the  mortgagee  or  to  any  other  par- 
chaser.     We  therefore  dissent  from  the  re- 
cent decisions  in  Perry  v.  Wright  (Utah)  45  • 
Pac.  46,  and  other  cases  cited  by  appellant, 
and  adopt  the  opposite  conclusion  sustained 
by  authorities,  and  thus  expressed  by  the  sn- 
preme  court  of  Tennessee:    "The  sheriff  did 
all  he  was  commanded  to  do  by  law.    He 
could  not  do  more  under  hia  process.     EJvery 
duty  and   responsibility  enjoined  by  It   was 
assumed  and  faithfully  discharged;   and  we 
think,  by  a  fair  and  Just  Interpretation  of 
the  statute,  he  is  entitled  to  compensation 
for  his  services."      Arnold  v.   Dinsmore,  3 
Cold.  235.     See,  a'lso,  Morse  v.  Gibbons,  43 
Cal.  377;   Litchfield  v.  Ashford  Oowa)  30  N. 
W.  649.    The  Judgment  Is  affirmed. 

PEMBERTON,  C.  J.,  and  BUCK,  J.,  concur. 


(19  Mont  191) 
GERRY  et  al.  v.  BISMARCK  BANK  OP 
NORTH  DAKOTA  et  al. 
(Supreme  Court  of  Montana.     Feb.  8,   1897.) 

Corporations — Officers — Fradd— Stockholders 
— Actions— Pleadiso. 

1.  The  president  and  the  treasurer  of  a  min- 
ing company,  who  controlled  nearly  two-thirds 
of  the  stock,  induced  nonresident  stockholders, 
one  of  whom  was  a  director,  not  to  oppose  a 
purchase  by  the  company  from  the  president 
of  a  mining  claim  for  more  than  double  what 
it  cost  him  and  was  worth,  by  false  representa- 
tions of  its  value  and  cost,  on  which  the  non- 
residents had  a  right  to  rely,  and  by  stating 
that  the  purchase  was  necessary  to  protect  the 
lateral  rights  of  the  company's  mine,  and  that, 
if  they  did  not  consent,  the  purchase  would  be 
made  nevertheless.     The  purchase  was  after- 
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wards  authorized  at  a  directors'  meeting  at- 
tended by  such  officers,  the  secretary,  and  an- 
other resident  director;  the  president  not  vot- 
ing. Ueldj  that  the  purchase  was  void,  though 
the  two  directors  other  than  the  president  and 
the  treasurer  were  innocent  of  actual  fraud. 

2.  In  an  action  by  nonresident  minority  stock- 
holders to  set  aside  a  purchase  of  property  by 
the  company  from  the  president  for  more  than 
double  its  cost  to  him  and  its  vajue,  a  com- 
plaint alleging  that  plaintiffs  were  induced  not 
to  oppose  the  purchase  by  a  fraudulent  con- 
spiracy to  defraud  the  company  by  the  presi- 
dent and  secretary,  who  falsely  represented  to 
them  the  value  and  cost  of  the  property,  and 
the  necessity  for  its  purchase,  did  not  present 
the  conspiracy  as  one  theory,  and  the  vjolation 
of  the  fiduciary  relationship  as  another. 

S.  Where  two  of  the  four  managing  directors 
of  a  corporation  are  conspiring  to  defraud  it, 
and  the  other  two  unite  in  resisting  the  asser- 
tion of  its  rights,  the  minority  stockholders 
need  not  request  the  directors  to  institute  suit 
for  relief,  before  doing  so  themselves. 

4.  Where  the  president  of  a  corporation  by 
fraud  efifects  a  purchase  of  property  from  him 
by  the  company  at  an  exce.ssive  price,  he  can- 
not demand  that  he  be  put  in  statu  quo  before 
relief  is  granted  the  company. 

Appeal  from  district  court,  Silver  Bow 
county;  J.  J.  McHatton,  Jud^e. 

Action  by  Walter  S.  Gerry  and  others 
against  the  Bismarck  Bank  of  North  Dakota 
and  others.  From  a  decree  for  plaintiffs, 
and  an  order  denying  a  new  trial,  defend- 
ants appeal.    Affirmed. 

This  action  was  instituted  by  plaintiffs,  a 
minority  of  the  stockholders  of  the  Bannis- 
ter Mining  Company,  a  corporation  operating 
in  Silver  Bow  county,  Mont,  to  set  aside  a 
deed  conveying  a  certain  mining  claim  to 
said  corporation,  and  also  a  mortgage  exe- 
cuted by  it  to  a  trustee  to  secure  the  pur- 
chase price  of  said  claim.  The  defendants 
are  the  corporation,  four  of  its  five  directors, 
the  trustee  named  In  the  mortgage,  and  a 
stockholder.  Certain  allegations  of  the  com- 
plaint are  as  follows:  PlaintlfTs  are  the 
owners  of  about  75,000  shares  of  the  capital 
stock  of  the  Bannister  Mining  Company. 
During  the  year  1801,  Bannister  was  a  trus- 
tee and  the  president  of  said  company.  Child 
was  a  trustee  and  treasurer,  Anderson  was  a 
trustee  and  secretary,  and  Beattle  was  a 
trustee.  In  the  month  of  October,  1891,  Ban- 
nister and  Child  conspired  to  cheat  and  de- 
fraud the  Bannister  Mining  Company,  and 
particularly  the  plalntifCs.  In  that  year 
Bannister  and  Child  went  to  Boston,  and  rep- 
resented to  plaintiffs  that  Bannister  was  the 
owner  of  the  Valley  lode  claim;  that  he  had 
paid  $95,000  for  it;  that  its  value  was  $110,- 
000;  that  the  vein  of  the  Tecumseh  claim 
(the  mine  owned  and  theretofore  worked  by 
the  Bannister  Mining  Company)  was  dipping 
beneath  the  Valley,  which'  lay  adjacent  to 
the  Tecumseh,  and  that  it  was  necessary  for 
the  company  to  purchase  the  Valley  claim 
in  order  to  avoid  litigation;  that  they  and 
the  other  stockholders  residing  in  the  West 
could  purchase  said  Valley  claim  whether 
they  (plaintiffs)  would  agree  to  it  or  not,  but 
that  they  desired  plaintiffs'  consent  for  the 


sake  of  harmony.  That  all  of  these  allega- 
tions were  false,  and  known  at  the  time  to 
be  so  by  said  Bannister  and  Child.  That 
said  Bannister  had  not  paid  $95,000  for  the 
Valley  claim,  but,  on  the  contrary,  had  not 
paid  over  $35,000  for  the  same,  and  that  its 
value  did  not  exceed  $25,000.  It  Is  further 
averred  that  plaintiffs  believed  and  relied 
upon  the  false  representations  made  to  them, 
and  that  in  pursuance  of  the  conspiracy 
aforesaid,  on  November  3,  1891,  a  meeting  of 
the  board  of  trustees  or  directors  of  the  Ban- 
nister Mining  Company  was  held  at  Helena, 
Mont.;  that  there  were  present  at  said  meet- 
ing said  Bannister,  said  Child,  and  the  de- 
fendant trustees  Beattle  and  Anderson;  that, 
at  said  meeting  of  the  trustees,  said  Child, 
said  Beattle  and  Anderson  (the  latter  two 
well  knowing  o^  the  fraud,  and  being  parties 
to  the  conspiracy),  voted  to  purchase  the  Val- 
ley claim;  that  on  December  17,  1891,  a 
stockholders'  meeting  was  held,  for  the  pur- 
pose of  authorizing  the  execution  of  a  mort- 
gage on  the  Valley  lode  claim,  and  the  Te- 
cumseh mine  as  well,  to  secure  the  purchase 
price  of  said  Valley  claim;  that  the  number 
of  shares  voted  at  said  meeting,  through 
said  fraud  and  conspiracy,  was  190,808;  and 
that,  therefore,  there  was  no  legal  authoriza- 
tion for  the  execution  of  the  said  mortgage. 
The  complaint,  proceeding,  states  that  the 
mortgage  so  illegally  voted  upon  was  execut- 
ed to  the  defendant  fhe  Bismarck  Bank,  as 
a  trustee  for  said  conspiring  trustees;  and 
that,  in  furtherance  of  the  conspiracy,  sub- 
sequent to  its  execution  the  trustee  defend- 
ants misappropriated  funds  of  the  Bannister 
Mining  Company,  and  thereby  procured  a 
default  in  the  sinking  fund  provided  for  in 
the  said  mortgage;  and  that  the  defendant 
the  Bismarck  Bank,  as  trustee,  is  about  to 
foreclose  and  sell  the  mortgaged  property. 
The  prayer  for  relief  is  that  the  foreclosure 
of  the  mortgage  be  restrained;  that  the  deed 
and  mortgage  both  be  declared  null  and 
void;  and  that  the  conspiring  trustees  be 
required  to  account  for  all  sums  due  by  them 
to  the  company  by  reason  of  the  fraud  afore- 
said. The  answer  of  the  defendants  denied 
the  allegations  of  the  complaint.  The  case 
was  tried  to  the  court,  without  a  Jury.  Judg- 
ment was  rendered  for  plaintiffs.  The  find- 
ing, as  appears  from  the  decree  of  the  lower 
court,  is  "that  the  allegations  in  the  plain- 
tiffs' compUiint,  except  as  to  the  allegations 
that  the  defendants  Bannister,  Child,  and 
Beattle  had  fraudulently  appropriated  to 
their  own  use  or  misapplied  any  funds  of 
the  Bannister  Mining  Company,  in  any  sum 
whatever,  were  fully  sustained  and  proved." 
The  appeal  is  from  the  order  denying  a  mo- 
tion for  a  new  trial,  and  from  the  decree. 

McGonncIl,  Clayberg  &  Gunn,  for  appellants. 
J.  P.  Porbis,  for  respondents. 

BUCK,  J.  (after  stating  the  facts).     After  a 
careful  review  of  the  evidence  in  the  record, 
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■we  are  satisfied  that  from  what  the  lower 
court  was  Justified  in  finding  to  be  the  truth 
■where  the  testimony  was  conflicting,  and  from 
what  Is  virtually  conceded  to  be  the  truth  by 
the  parties  to  the  suit,  the  following  condition 
of  facts  is  presented:  E.  D.  Bannister  was  a 
trustee  and  the  president  of  the  Bannister  Min- 
ing Company,  and  the  owner  of  47,501  shares 
of  the  capital  stock.  W.  C.  Child  was  a  trus- 
tee, and  Its  treasurer,  and  the  owner  of  1  share 
of  the  capital  stock,  his  wife,  Mary  Child,  be- 
ing the  owner  of  133,395  shares.  B.  W.  Beat- 
tie  was  a  trustee,  and  the  owner  of  10,000 
Hhares.  J.  W.  Anderson  was  a  trustee,  and 
its  secretary,  and  the  owner  of  1  share  of  stock. 
Bannister  and  Child  were  the  directors  and 
oflicers  who  superintended  and  directed  the 
operations  of  the  corporation.  The  Valley,  an 
unpatented  mining  claim,  was  adjacent  to  the 
Tecumseh,  tlie  patented  mine  belonging  to  the 
Bannister  Mining  Company,  wTilch  had  yielded 
some  $00,000  in  dividends.  The  value  of  the 
"Valley  claim  was  largely  speculative,  and  de- 
pended chiefly  upon  its  proximity  to  the  Te- 
cumseh  mine.  In  the  progress  of  development 
of  the  Tecumseh  mine.  Bannister,  in  his  ofll- 
cial  capacity,  became  aware  that  legal  compli- 
cations might  possibly  result  from  the  fact 
that  the  vein  of  the  Tecumseh  showed  a  tend- 
ency to  dip  into  the  Valley  ground.  There  was 
no  certainty,  however,  that  these  complications 
would  arise.  He  thereupon  acquired  title  In 
his  own  name  to  the  Valley,  paying  or  agree- 
ing to  pay  therefor  the  sum  of  $45,000.  This 
was  all  it  was  ever  worth.  Under  the  pretext 
that  the  presence  of  himself  and  Child  (whom 
he  had  taken  into  his  confidence)  was  neces- 
sary in  Boston,  Mass.,  to  manage  the  exchange 
of  new  for  old  certiflcates  of  stock  held  by  own- 
ers residing  there,  the  two  men  went  to  that 
city,  at  the  expense  of  the  company.  Taking 
advantage  of  the  trust  reposed  In  them  by  vir- 
tue of  their  official  positions,  and  with  intent 
to  deceive,  they  represented  falsely  to  certain 
of  the  plaintiffs  that  Bannister  had  paid  $95,- 
000  for  the  Valley  claim;  that  the  Valley 
claim  was  actually  worth  $110,000;  that  It  was 
necessary  for  the  Bannister  Mining  Company 
to  acquire  it  at  the  last-named  price,  for  the 
protection  of  the  lateral  rights  of  the  Tecum- 
seh vein;  and  that,  if  plaintiffs  refused  to 
consent  to  the  purchase,  they  held  control  of 
sufficient  stock  of  the  company  to  buy  the  Val- 
ley without  their  co-operation.  The  plaintiffs 
to  whom  these  representations  were  made  had 
a  reasonable  right  to,  and  did,  rely  upon  the 
truth  of  the  same,  and  subsequently  suffered 
their  shares  to  be  voted,  and  made  no  opposi- 
tion to  the  transaction.  One  of  the  plaintiffs, 
W.  S.  Gerry,  was  a  nonresident  director  of  the 
company.  Shortly  after  the  return  of  Ban- 
nister and  Child  to  Montana,  a  meeting  of  the 
board  of  trustees  of  the  Bannister  Mining  Com- 
pany was  held,  to  make  the  purchase  of  the 
Valley  claim.  The  dhrectors  present  at  this 
meeting  were  Bannister,  Child,  Anderson,  and 
Beattie.  A  resolution  was  passed  accepting  a 
written  proposition  of  Bannister  for  the  sale 


of  the  Valley  claim  for  $110,000.  Bannister 
did  not  vote  on  this  resolution,  but  Child  did. 
The  proposal  for  the  sale  recited  that  the  pur- 
chase price,  In  the  opinion  of  Bannister,  was 
worth  $110,000.  Bannister,  as  president,  ap- 
pointed Child  and  Beattie  as  a  committee  to  In- 
vestigate and  report  upon  the  proposition  of 
sale.  This  committee  reported  in  tttvot  of  the 
purchase  at  the  same  meeting.  The  proceed- 
ings of  the  meethig  Indicate  that  they  were 
merely  pro  forma.  At  the  same  directors' 
meeting  It  ■was  resolved  that  a  stockholders* 
meeting  should  be  called  for  the  purpose  of  ob- 
taining authority  to  mortgage  the  Tecam.'seh 
and  Valley  properties  to  secure  the  purchase 
price  of  the  latter.  Pursuant  to  this  call, 
shortly  afterwards  a  stockholders'  meeting 
was  held,  and  the  mortgage  aforesaid  was  au- 
thorized. At  this  stockholders'  meeting,  26S,- 
050  of  the  300,000  shares  of  the  company's 
capital  stock  were  represented,  and  220,548 
shares  were  voted  In  favor  of  the  authoriza- 
tion. There  were  no  shares  voted  against  it. 
Bannister  did  not  tote  his  47,501  shares.  Child 
abstained  from  voting  the  1  share  held  in  his 
name,  but  the  shares  of  Child's  wife  (133,395 
in  number)  were  voted  by  J.  W.  Anderson, 
clearly  at  the  Instigation  of  Child  himself. 
Child  had  his  wife  assign  the  stock  to  one 
Reeves,  who  thereupon  gave  a  proxy  to  vote 
the  same  to  said  Anderson. 

The  law  of  Montana  (section  493,  Comp.  St. 
1887)  required  at  least  three-fourths  of  the  en- 
tire capital  stock  to  be  represented  at  this 
meeting^  and  made  at  least  two-thirds  of  the 
entire  capital  stock  necessary  to  any  authori- 
zation of  the  mortgage.  Without  Bannister's 
47,501  shares  there  would  not  have  l)een  a 
three-fourths  representation  of  the  capital 
stock  at  the  meeting.  Under  these  circum- 
stances, the  deed  to  the  Valley  mine  was  exe- 
cuted to  the  company,  and  the  company  ^e- 
cuted  a  mortgage  to  secure  the  purchase  prkie 
thereof.  Thereafter,  under  the  management 
of  Bannister  and  Child,  a  large  sum  of  money 
was  spent  in  development  work  on  the  Valley 
and  Tecumseh  mines,— a  great  deal  more  than 
had  been  expended  during  the  period  when 
the  Tecumseh  mine  paid  dividends.  There 
was  a  default  hi  the  sinking  fund  provided  for 
in  the  mortgage.  The  testimony  is  not  suffi- 
cient to  support  the  lower  court  In  finding  that 
Beattie  and  Anderson  took  part  intentionally 
in  any  conspiracy  with  Bannister  and  Child. 
But,  in  the  view  we  take  of  the  law  applicable 
to  the  facts  before  us,  the  allegations  as  to  any 
fraud  on  the  part  of  Beattie  and  Anderson  be- 
come immaterial.  From  an  evidentiary  stand- 
point, it  Is  well  to  note  that  Anderson  was  the 
owner  of  only  one  share  of  stock,  and  Beattie's 
interest  was  greatly  disproportiotLite  to  the 
combined  holdings  of  Bannister  and  Child's 
wife. 

Was  the  purchase  by  the  board  of  trus- 
tees of  the  Valley  mine  a  valid  one?  We 
must  answer  the  question  in  the  n^ative. 
Of  the  four  directors  who  were  present  at 
the  meeting  when  the  purchase  was  made. 
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two  -R'ere  conspirators.  On  the  theory  of 
the  Innocence  of  the  other  two,  their  votes 
should  have  been  cast  differently  had  they 
been  aware  of  the  actual  condition  of  aCTalrs. 
So,  too,  the  authorization  of  the  execution 
of  the  mortgage  at  the  stockholders'  meet- 
ing is  vitiated  by  fraud.  The  shares  of  the 
wife  of  Child  should  not  have  been  voted  as 
they  were.  Clearly,  had  the  plaintiffs  to 
whom  Bannister  and  Child  made  the  mis- 
representations known  of  the  fraud,  their 
shares  of  stock  would  not  have  been  voted  as 
they  were.  Add  the  number  of  shares  of  the 
actually  deceived  plaintiffs  (even  accepting 
appelhints'  estimate  of  them  at  about  20,- 
(XK)  only)  to  the  disqualified  133.395  Child 
shares,  and  it  appears  at  once  that  the  result, 
155,305,  deducted  from  the  220,548  shares 
voted,  leaves  only  C5,153  shares  legally  voted 
in  favor  of  the  mortgage.  This  number 
falls  far  short  of  the  two-thirds  vote  neces- 
sary under  the  statute  to  have  authorized  It. 

Appellants  maintain  that  the  lower  court 
must  have  rendered  its  decision  upon  the 
theory  that  Bannister  was  guilty  of  con- 
structive fraud,— fraud  which  the  law  would 
imply  from  any  violation  of  his  fiduciary 
relation  as  a  trustee  for  the  stockholders; 
and  that,  Inasmuch  as  plaintiffs'  complaint 
was  wholly  on  the  theory  of  actual  fraud, 
relief  cannot  be  afforded  in  the  present  suit 
for  any  disregard  by  Bannister  of  his  fidu- 
ciary obligation  as  to  profits.  We  do  not 
disagree  with  the  general  principle  that  even 
under  our  form  of  procedure  the  proof  must 
substantially  correspond  with  the  allega- 
tions relied  on  for  relief,  and  that  a  plain- 
tiff cannot  allege  one  cause  of  action,  and 
then,  even  if  the  proofs  might  justify  it, 
obtain  relief  on  one  which  is  essentially  dif- 
ferent in  character.  See  Pom.  Code  Rem.  $ 
553  et  seq.  But  does  the  complaint  before 
us  set  forth  different  theories  for  recovery?' 
We  think  not.  It  contains  an  averment  of 
a  fraudulent  conspiracy,  and  the  fiduciary 
relationship  of  Bannister  and  Child  to  the 
company  is  averred  only  as  one  of  the  means 
whereby  the  fraud  was  perpetrated.  The 
latter  averment  supports  the  former.  The 
two  blend  naturally  into  the  gist  of  the  ac- 
tion. Even  If  any  line  of  demarkation  could 
be  preserved  between  the  fraudulent  con- 
spiracy as  one  theory  in  this  complaint,  and 
the  violation  of  the  duties  of  the  fiduciary 
relationship  as  another,  still  the  two  would 
not  be  essentially  different  Fraud  would 
be  the  basis  of  recovery  In  each. 

But  it  Is  idle  to  pursue  any  such  phase  of 
the  argument  in  the  view  we  entertain  of 
the  evidence  abd  the  cause  of  action  In  the 
complaint  The  lower  court  found,  and 
with  su£Bclent  evidence  to  sustain  it,  both 
actual  and  constructive  fraud,— the  latter 
merely  as  incidental  to  the  former.  The  de- 
termination of  the  appeal  is  not  difficult 
That  a  trustee  should  not  be  allowed  to 
profit  by  his  trust  is  a  well-known  funda- 
mental doctrine  of  equity.    No  evasions,  no 


technical  subtlety  of  reasoning,  no  empty 
distinctions,  should  be  tolerated  when  the 
assertion  of  this  principle  becomes  necessa- 
ry. It  is  true  that  when  the  motives  of  a 
trustee  in  the  neglect  of  his  duty  are  not 
essentially  bad,  or  are  readily  reconcilable 
with  ordinary  honesty  of  purpose,  certain 
courts  have  applied  this  rule  leniently.  It 
is  true  that,  when  no  patently  willful  viola- 
tion of  duty  appears,  many  Judges  have 
shown  a  disposltloai  to  check  Its  force.  It 
is  true  that  weak  toleration  from  the  bench 
of  frail,  but  penitent  humanity,  has  often , 
apparently  robbed  the  principle  of  Its  very 
life.  But  such  precedents  serve  only  to  in- 
crease plausible  devices  for  evading  its  con- 
sequences. They  encourage  the  natural 
tendency  of  designing  selfishness  to  substi- 
tute the  vague  expression  "business  enter- 
prise" for  "business  honesty."  When,  how- 
ever, a  case  arises  like  the  one  .before  us, 
where,  to  an  attempt  to  make  profit  through 
a  trust  relation,  there  is  added  the  element 
of  actual  fraudulent  representations,  in  or- 
der to  attain  the  end,  then,  certainly,  no  le- 
niency should  mingle  with  the  application  of 
the  principle.  It  must  -be  administered 
sternly  and  unhesitatingly.  Appellants  can- 
not justly  complain  of  the  judgment.  In 
his  own  testimony,  the  witness  Bannister 
states:  "I  never  told  any  person,  and  there 
Is  no  person  who  ever  knew  exactly,  what 
the  Valley  cost  me  until  I  was  Interrogated 
here  In  court  I  gave  them  [plaintiffs]  no 
figures  as  to  the  cost  of  the  Valley.  I  said: 
'I  am  not  going  to  tell  you  what  this  cost 
me.  That  don't  make  any  difference.  This 
[$110,000]  is  what  it  is  worth.' "  Again,  the 
following  question  was  put  to  him:  "So  It 
was  not  the  good  of  the  company  you  were 
looking  at  so  much  as  the  good  of  B.  D. 
Bannister?"  His  answer  was:  "The  Ban- 
nister family,  yes,  sir;   they  are  first." 

Appellants  urge  that  Mr.  Bannister  must 
first  be  put  in  statu  quo  before  relief  can 
be  granted  in  this  suit.  Having  gained  an 
advantage,  wrong  from  Its  very  Inception, 
he  is  in  no  position  to  make  any  such  de- 
mand. 

The  allegations  of  plaintiffs'  complaint  and 
the  evidence  answer  the  contention  that  be- 
fore the  plaintiffs  could  Institute  this  suit, 
it  was  necessary  for  them  to  have  requested 
the  board  of  directors  to  institute  an  action, 
and  to  prove  a  refusal  on  Its  part.  With 
two  of  the  four  directors  in  charge  of  the 
affairs  of  the  corporation  conspiring,  such  a 
demand  would  have  been  idle.  The  history 
of  the  suit  subsequent  to  the  filing  of  the 
complaint  shows  that  all  four  of  the  resi- 
dent directors  united  in  resisting  the  asser- 
tion of  the  corporation  rights,  and  the  utter 
futility  of  any  such  demand  is  thus  made 
more  manifest.     See  Pom.  Eq.  Jur.  §  1095. 

We  cannot  pass  upon  any  rights  which  the 
American  National  Bank  may  have  acquired 
under  this  mortgage,  as  the  holder  of  bonds 
for  purposes  of  collateral  security.     The  said 
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bank  is  not  a  party  to  this  suit,  and  Ban- 
ulster's  sworn  answer  asserts  that  he  Is  the 
sole  owner  of  all  said  bonds. 

The  order  denying  the  motion  for  a  new 
trial  is  sustained.  The  Judgment  of  the 
lower  court  is  affirmed,  but  the  case  is  re- 
manded, with  directions  to  the  district  court  to 
modify  the  findings  as  to  Anderson  and  Beat- 
tie,  recited  in  the  decree,  in  accordance  with 
the  views  herein  expressed. 

PEMBERTON,  C.  J.,  and  HUNT,  J.,  con- 
cur. 


(5  Idaho.  IK) 

MONTANDON  t.  WINGERt! 
(Supreme  (3ourt  of  Idaho.    Feb.  6,  1897.) 

FoRBCLOSURB  OP   MoKTOAOE — EVIDENCE. 

Plaintiff  having  offered  in  evidence  a  mort- 
gage wherein  the  Indebtedness  claimed  is  ac- 
knowledged by  mortgagor,  and  no  evidence 
having  been  offered  by  defendant  to  disprove 
same,  hdd,  that  verdict  for  defendant  was  er- 
ror. 
(Syllabna  by  the  Court.) 

Appeal  from  district  court,  Alturas  county; 
C.  O.  Stockslager,  Judge. 

Action  by  A.  F.  Montandon  against  George 
Wlngert.  Judgment  for  defendant,  and 
plalntiCF  appeals.     Reversed. 

A.  F.'  Montandon,  pro  se.  P.  M.  Bmner  and 
M.  E.  Bmner,  for  respondent. 

HUSTON,  J.  One  Mary'Le  Grande,  being 
In  falling  health,  and  desiring  to  consult  phy- 
sicians In  Salt  Lake  City,  for  the  purpose  of 
procuring  such  money  as  was  necessary  for 
her  expenses  to  Salt  Lake  City,  procured  a 
loan  from  plaintiff.  It  seems  tliat  there  was 
something  due  and  owing  from  Mrs.  Le 
Grande  to  plaintiff  for  legal  services  thereto- 
fore performed  by  plalntlft  for  said  Le 
Grande,  and  upon  the  advancement  by  plain- 
tiff of  the  sum  of  $50  to  said  I>e  Grande  she 
(Le  Grande)  executed  to  plaintiff  a  mortgage, 
wherein  she  acknowledges  an  indebtedness 
due  from  her  to  the  plaintiff  of  ?110,  viz.  $50 
for  money  borrowed,  $50  for  services  thereto- 
fore rendered  to  said  Le  Grande,  and  $10  for 
Incidental  expenses  paid  by  plaintiff  for  said 
Le  Grande.  The  defendant  is  the  purchaser 
of  the  mortgaged  property,  with  notice.  This 
action  Is  brought  to  foreclose  the  mortgage. 
Defendant,  by  answer,  denies  any  Indebted- 
ness thereunder  except  the  $50  twrrowed 
money,  which  he  claims  has  been  paid,  ar;d 
which  payment  Is  admitted  by  plaintiff.  Up- 
on the  trial  a  verdict  was  rendered  for  the 
defendant,  upon  which  Judgment  was  enter- 
ed. From  such  Judgment,  and  from  the  or- 
der of  the  court  overruling  plaintlfTs  motion 
to  set  aside  the  verdict,  this  appeal  is  taken. 

The  first  error  claimed  by  appellant  is  to 
the  action  of  the  court  In  "committing  the 
cause  for  trial  as  a  law  case."  There  is  noth- 
ing In  this  contention.  If  It  were  an  equity 
case,  an  issue  of  fact  having  been  raised  by 


the  pleadings,  the  court  was  at  liberty  to  In- 
voke the  interposition  of  a  Jury  to  try  such 
issue. 

The  next  error  averred  by  appellant  te  the 
"overruling  plaintiff's  objection  to  the  intro- 
duction of  any  evidence  by  defendant  under 
his  answer."  This  contention  cannot  be  sus- 
tained. The  answer  averred  payment  To 
say  that  defendant  could  not  offer  evidence 
in  support  of  such  averment  is  simply  absurd. 

We  have  carefully  examined  the  record. 
and  we  cannot  find  any  evldoice  that  will 
warrant  or  support  the  verdict  The  plaintiff 
offered  the  mortgage  In  evidence,  which 
shows  an  indebtedness  from  Le  Grande  to 
plaintiff  of  $110,  acknowledged  by  Le  Grande, 
and  there  is  nothing  In  the  record  to  contro- 
vert it  except  the  payment  of  $50  by  defend- 
ant which  Is  acknowledged  by  plaintiff.  This 
case  does  not  come  within  the  rule  In  Mc- 
carty V.  Canal  C!o.,  2  Idaho,  225,  10  Pac.  623. 
nor  of  0'(3onnor  v.  Langdon,  2  Idaho,  803,  26 
Pac.  C59.  In  this  case  the  plaintiff  proved  his 
cose,  and  there  was  no  evidence  to  disprove 
it.  The  Judgment  of  the  district  court  is  re- 
versed, and  cause  remanded. 

SULLIVAN,  a  J.,  and  QUARLES,  J., 
concur. 


(S  Idaho,  1«) 

STATE  V.  CRUMP. 

(Supreme  Court  of  Idaho.    Feb.  8,  1897.) 

Criminal  Law— Discharge  of  Jurt— Assistakoe 
TO  Pkosecctino  Attornbt — State- 
ments OF  Acccsbd. 

1.  The  trial  court  discharged  the  jury  in  the 
first  trial,  after  they  had  been  out  15^  hoars, 
without  the  consent  of  the  defendant.  Held, 
that  it  was  cot  error^  but  in  the  discretioD  of 
the  court,  under  section  7906,  Rev.  St 

2.  It  was  not  error  for  the  court  to  appoint 
assistant  counsel  for  the  prosecution,  such 
counsel  having  been  employed  by  the  county 
commissioners. 

3.  A  statement  made  by  a  defendant  while 
under  arrest  and  in  jail,  in  charge  of  his  accus- 
er, and  not  connecting  said  defendant  with  the 
alleged  crime,  is  not  admissible  in  evidence. 
So  decided  by.  this  court  In  State  T.  Mason,  43 
Pac.  03. 

(SyUabus  by  the  Court.) 

Appeal  from  district  court,  Wasliington 
county;  J.  H.  Richards,  Judge. 

Matt  Crump  was  convicted  of  murder,  and 
appeals.     Reversed. 

Lat  L.  Feltham.  for  appellant  R.  E.  Mc- 
Fariand,  Atty.  Gen.,  and  Hawley  &  Puckett, 

for  the  State. 

HUSTON,  J.  The  defendant  was  Informed 
against  for  the  murder  of  Thomas  Ronan.  A 
trial  was  had  on  May  12.  1896,  upon  which 
trial  the  case  was  submitted  to  the  Jtur  at 
11  o'clock  p.  m.  on  the  16th  of  May,  and  at 
half  past  2  o'clock  p.  m.  of  the  following  day 
the  Jury  was  discharged  by  the  court  they 
having  failed  to  agree  upon  a  verdict.  On 
May  21,  1896,  another  Jury  was  impaneled, 
and  another  trial  was  had,   resulting  In  a 
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verdict  against  the  defendant  of  guilty  of 
murder  In  the  second  degree,  with  two  spe- 
cial verdicts  In  favor  of  the  state  upon  de- 
fendant's two  special  pleas  of  "former  ac- 
quittal" and  "onoe  In  jeopardy,"  interposed 
by  defendant  upon  said  second  trial.  The 
facts  In  regard  to  the  homicide  are  briefly  as 
follows:  The  deceased,  Thomas  Ronan,  was 
a  farmer  residing  In  Canyon  county,  at  Low- 
er Boise,  about  11  miles  from  the  town  of 
Caldwell,  with  his  family,  consisting  of  a 
wife  and  two  children,  of  the  respective  ages 
of  seven  years  and  four  years.  On  the 
evening  of  May  13,  1805,  the  deceased  par- 
took  of  bis  supper  at  half  past  6  or  near  7 
o'clock,  which  consisted  of  a  fried  beefsteak, 
fruit,  and  bread.  Shortly  after  supper,  de- 
ceased went  to  his  field,  to  change  the  water 
(irrigating).  Returning,  he  lighted  the  lamp, 
and  sat  down  to  read  the  newspaper.  At 
about  9  o'clock,  he  called  to  his  wife,  who 
was  in  another  room,  that  he  heard  a  noise 
In  the  wire  fence,  and  he  would  go  down  and 
see  If  horses  were  In  the  wire.  Thereupon  he 
drew  on  his  boots,  and  went  out  The  next 
morning  deceased  was  found  dead,  about  !!S0 
or  300  yards  from  the  house.  There  was  a 
wound,  apparently  made  by  some  blunt  In- 
strument, in  his  forehead,  and  two  more  of 
the  same  character  upon  the  back  of  his 
head.  There  was  no  evidence  of  a  struggle 
near  where  the  body  lay.  No  foot  prints 
were  visible.  The  clover  was  eight  or  ten 
inches  high  "where  the  body  was  found.  A 
reward  of  $1,000  had  been  ottered  for  the 
apprehension  and  conviction  of  the  party  or 
parties  who  committed  the  homicide.  On 
the  11th  day  of  June,  1S95,  the  defendant 
was  arrested  at  the  town  of  Payette,  In  Can- 
yon county,  upon  the  complaint  of  one 
Charles  R.  Eldridge,  for  the  murder  of  said 
Thomas  Ronan.  The  circumstances  attend- 
ing the  arrest  of  the  defendant  were  pe- 
culiar. It  seems  from  the  evidence  that  the 
defendant  and  Eldridge  had  been  on  a  trip  to 
Vale,  Malheur  county.  Dr.,  and,  returning, 
had  stopped  at  Payette. 

Edwards,  the  deputy  sheriff,  who  arrested 
Crump,  states  as  follows:  "It  was  between 
the  hours  of  six  and  half  past  sts  on  the  11th 
day  of  June,  1895,  Mr.  Eldridge  came  to  my 
residence  in  Payette,  and  asked  me  if  I  was 
the  deputy  sheriff.  I  told  him  I  was,  and  he 
says,  'I  want  you  to  arrest  a  man  for  the 
murder  of  Ronan.'  I  asked  him  his  name, 
and  he  told  me  it  was  Matt  Crump.  I  asked 
him  what  ground  he  had  for  suspecting  this 
man  for  the  killing  of  Ronan.  He  said,  as 
he  was  riding  from  Riverside  to  Vale,  Or., 
that  Matt  Crump  told  him  that  he  killed  Tom 
Reman.  I  told  him  X  would  go  in  and  finish 
my  supper,  and  come  down  after  supper,  and 
arrest  him.  He  told  me  he  would  go  and  get 
his  supper  over  at  the  restaurant.  I  told  him 
I  would  se^  him  down  in  front  of  the  post 
•ffice  In  Payette.  As  I  went  down,  Eldridge 
and  Crump  came  out  of  the  restaurant  He 
«ame  over  to  me,  and  gave  me  an  Introduc- 


tion to  him.  I  told  him,  says  I:  Tou  look 
like  the  man  I  am  looking  for.  I  am  going 
to  arrest  you  for  the  murder  of  Thomas 
Ronan.'  The  defendant  did  not  say  nothing 
whatever.  He  did  not  deny  it  or  say  any- 
thing at  all  about  It  I  took  my  handcuffs 
out  of  my  pocket,  and  put  them  on  him,  and, 
as  I  put  them  on  him,  he  commenced  to 
sweat.  I  thought  the  man  was  sick.  The 
sweat  dropped  actually  from  his  face  as  thick 
as  small-sized  shot  The  man  was  sick.  I 
asked  him  if  he  was  sick,  and  he  said  he 
drunk  a  couple  of  glasses  of  beer  over  to 
Ontario,  and  It  was  very  warm,  and  he  did 
not  feel  well.  I  took  him  down  to  the  Jail, 
and  sent  Eldridge  to  get  a  bucket  of  water. 
This  was  C.  R.  Eldridge,  the  man  who  was 
afterwards  a  witness  in  this  case.  The  de- 
fendant never  said  nothing  to  me  in  regard 
to  the  charge,  or  'in  answer  to  my  statement 
that  I  arrested  him  for  the  Ronan  murder. 
After  Eldridge  went  for  the  bucket  of  wa- 
ter, defendant  asked  me  if  that  fellow  gave 
him  away,  meaning  Eldridge.  I  asked  him, 
'Whor  He  says,  'Eldridge.'  Says  I,  "What 
for  did  you  commit  the  murder?  He  says, 
'No;  that's  for  me  to  say.'  I  told  Eldridge 
to  go  and  swear  out  a  complaint  Eldridge 
went  up,  and  swore  out  a  complaint,  and  got 
a  warrant  for  Mr.  Crump.  I  arrested  Crump, 
and  took  him  before  Justice  Allen.  The  Jus- 
tice set  his  trial  for  the  next  day.  I  took 
him  t>ack  to  the  Jail  again.  It  might  be  half 
an  hour  after  that  I  stopped  at  the  Jail.  I 
went  up  home,  and  got  some  supper,  about 
half  past  eleven.  I  gave  Eldridge  the  keys 
of  the  outside  door,  and  took  the  keys  of  the 
inside  door  of  the  Jail.  Before  I  went  up  to 
get  my  supper.  Crump  sung  out  for  Eldridge, 
and  I  told  Eldridge  to  go  in  and  see  what  he 
wanted.  I  gave  him  the  key  of  the  right- 
hand  cell,  which  Crump  was  In.  The  left- 
hand  cell  was  open,  and  I  went  Into  the  left- 
hand  cell.  Crump  did  not  know  I  was  In 
the  left-hand  cell.  Eldridge  unlocked  the 
cell  door.  Crump  says:  "Charley,  what  did 
you  give  me  away  for?"  Eldridge  said:  'I 
had  to,  Matt;  such  a  cold-blooded  crime  de- 
manded me  to  do  It.'  He  says:  T  wouldn't 
do  that  to  you.'  I  told  Eldridge  to  come  out 
of  the  cell;  that  was  talk  enough.  I  went 
out,  locked  the  outside  dOOT,  and  told  Crump 
that  I  was  going  up  to  get  something  to  eat. 
Says  he,  'For  God's  sake,  sheriff,  don't  leave 
the  jail.'  Says  I,  'Why?'  Says  he,  'Those 
people  there  on  the  Boise  river  will  come  over 
and  hang  me.'  Says  I,  'You  did  not  kill  Tom 
Ronan,  did  you?  Says  he,  'No;  but  they 
told  me  right  there,  in  my  presence,  in  Boise 
Valley,  that  they  would  hang  the  man  to  a 
telegraph  pole  that  killed  Tom  Ronan.'  Says 
I,  'I  am  not  going  to  leave  the  jail  only  to  get 
a  bite  to  eat.  Mr.  Eldridge  will  come  up  for 
me  if  you  want  anything  before  I  come 
back.'  When  I  went  up  to  get  something  to 
eat,  it  was  half  past  eleven,  I  judge.  I  was 
up  to  my  place  about  twenty  minutes  when 
Eldridge  came  up.     Says  he,  'Crump  waata 
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to  see  you  down  to  the  ]a!I.'  Eldrldge  said 
Crump  wanted  me  to  bring  a  pencil  and  pa- 
per and  law  bool£.  I  went;  asked  Crump 
what  he  wanted  of  me.  He  said,  'I  want  to 
make  a  statement.'  Says  I,  TMd  you  kill 
Tom  Ronan?'  Says  he,  'No;  but  I  know  who 
did.'  Says  I,  'Who  did?'  Says  he,  "Mrs. 
Ronan  killed  him.'  Says,  'I  want  to  make  a 
statement'  "Well,'  says  I,  'I  will  take  your 
statement  down,  but  you  make  It  of  your 
own  free  will.'  He  says,  'All  right'"  The 
deputy  sheriff  then  took  down  the  following 
statement,  as  the  same  was  dictated  by  de- 
fendant. In  the  presence  of  said  deputy  and 
said  Eldrldge;  and  after  the  same  had  been 
read  over  to  defendant,  and  signed  by  him, 
two  persons,  Banks  and  Dempsey,  were  call- 
ed  In,  and  signed  It  as  witnesses: 

"The  Statement  of  Matt  Crump. 

"Payette,  Canyon  Co.,  State  of  Idaho.  Mat 
Crump  do  somely  swear  1  seen  Mrs.  Ronan 
strike  Tommas  Ronan  with  a  ax  on  the  head 
at  half  past  seven  o'clock  at  night,  Monday 
evening,  13th  day  of  May,  1895.  Mrs.  Ronan 
Bl^ck  him  three  times  on  the  back  of  Is 
head  and  on  the  foured.  She  turned  him 
over  to  hit  him  on  the  foured.  1  Mat  Crump 
was  standing  25  feet  from  the  place  he  was 
murdered.  Mrs.  Ronan  wanted  me  three 
weeks  before  Thomas  Ronan  was  murdered, 
wanted  me  to  klU  him  because  they  had 
truble.  1  told  Mrs.  Ronan  1  would  not  do  it. 
And  she  said  she  would  do  It  her  self  If  she 
couldn't  get  any  one  to  do  It.  Mrs.  Ronan  had 
on  man  clouths  when  she  murdered  Toms 
Ronan.  Mrs.  Ronan  whas  trying  to  mlmick 
me  Mat  Crump  when  she  klled  him  her  hus- 
band. When  1  Mat  Crump  rod  up  to  the 
stable  to  take  my  sadle  off  my  horse,  1  seen 
her  gooin  from  the  shead  to  the  house.  Mrs. 
Ronan  told  him  their  was  A  horse  in  the 
wire  fence.  She  went  down  to  the  crewell 
with  the  ax  in  her  hand  and  Mr.  Ronan 
■  went  down  after  Mrs.  Ronan  did  and  1  Mat 
Crump  started  down  to  the  crewell,  and 
when  i  Mat  Crump  got  very  near  down  to 
where  Mr.  Ronan  was  murdered,  1  seen  her 
hit  Mr.  Ronan  witt  the  ax  on  the  back  of  his 
head  and  knock  him  down.  1  Mat  Crump 
left  my  cloths  up  stairs  and  Mrs.  Rohan  got 
them  and  put  them  on  to  kill  Mr;  Ronan. 
Mrs.  Ronan  sad  has  she  part  me  to  go  to  the 
house  after  she  kill  Mr.  Ronan  for  God  Sake 
not  to  tell  it  1  Mat  Crump  told  her  Mrs. 
Ronan  If  1  was  tolled  on  1  would  tell  It. 

"Mat  Crump. 

"Subscribed  and  sworn  to  before  me  this 
11th  day  of  June,  1895.  D.  D.  Campbell, 
Sheriff,  by  George  William  Edwards,  Deputy 
Sheriff. 

"Witness:  C.  R.  Eldrldge.  J.  R.  Banks. 
W.  R.  Demsey." 

Continuing,  the  witness  Edwards  says:  "It 
was  about  twelve  to  fifteen  mtjiutes  after  12 
o'clock  when  the  statement  was  signed  and 
witnessed."  Upon  his  cross-examination,  the 
witness  Eldwards  varies  his  testimony  some- 


what It  would  appear  from  the  statement 
made  by  Edwards  in  his  deposition  at  the 
preliminary  examination  that  Crump  said  to 
Eldrldge,  when  the  latter  came  Into  the  cell 
after  defendant's  arrest:  "Charley  [mean- 
ing Eldrldge],  I  see  I  am  wrong."  The  depu- 
ty sheriff,  upon  cross-examination,  admits 
that,  after  he  had  employed  Eldridge  to 
watch  the  jail  and  look  after  defendant,  El- 
dridge,  in  the  presence  of  the  deputy  sherUT, 
said  to  Crump,  the  defendant,  "If  yon  know 
anything  about  It,  the  best  thing  you  can  do 
Is  to  tell  It;"  and  soon  thereafter  the  deputy 
went  to  his  house  to  get  something  to  eat, 
and  in  about  20  minutes  the  man  Eldridge 
came  for  him,  and  he  went  to  the  jail,  when 
the  statement  of  defendant  was  taken. 

Upon    the-  preliminary   examination,    the 
man  Eldridge  deposes  as  follows: 

"My  name  Is  Charles  Eldrldge.  Reside  at 
Lower  Boise,  Idaho.  Am  a  cabinet  maker 
by  occupation.  Q.  Are  you  acquainted  with 
the  defendant,  Matt  Crump?  A.  Tea,  sir. 
Q.  Were  you  with  the  defendant,  Matt, 
Crump,  in  the  month  of  June,  1895?  A.  Tee, 
sir.  Q.  State  where  and  when.  A.  On  the 
11th  day  of  June,  I  made  a  trip  with  Mr. 
Crump,  Lower  Boise  Valley  to  Vale,  Oregon. 
Q.  Did  you  have  any  conversation  with  Mr. 
Crump  on  that  trip  with  reference  to  the 
Ronan  murder.  A.  Yes,  sir.  Q.  State  what 
he  said  to  you  In  reference  to  the  murder  of 
Thomas  Ronan.  A.  Matt  Crump  told  me 
that  he  killed  Tom  Ronan." 

Cross-examination:  "Q.  Where  was  this? 
A.  While  riding  from  Riverside  Ferry  to 
Vale,  Oregon.  Q.  Were  you  not  present  at 
the  jail  in  Payette,  Idaho,  June  11,  1885,  at 
the  time  Matt  Crump  signed  the  statement 
relative  to  the  Ronan  murder.  A.  Tes,  sir.  Q. 
Were  you  not  a  witness  to  that  signature?  . 
A.  Yes,  sir.  Q.  Did  you  make  any  protest 
against  him  signing  it?  A.  No,  sir.  Q.  Did 
he  sign  it  at  your  request?  A.  No,  sir.  Q. 
How  long  have  you  lived  in  Canyon  county? 
A.  On  and  off  for  five  or  six  years.  Q. 
Where  have  you  lived  during  that  time  that 
you  were  not  here?  A.  Lived  In  Oregon 
some.  Q.  At  what  place  In  Oregon?  (Object- 
ed to  that  line  of  procedure  by  the  court. 
Defense  says  that  this  cross-examination  is 
proposed  for  the  purpose  of  testing  the  cred- 
ibility of  the  witness,  and  to  show  that  he 
is  a  man  that  Is  not  entitled— whose  evidence 
Is  not  entitled— to  consideration;  that  is,  my 
Information  that  this  witness  has  not  resid- 
ed In  any  community  in  the  last  7  years  long 
enough  to  build  or  establish  a  reputation  for 
the  truth  and  veracity  or  otherwise,  and  that 
the  only  methods  we  have  of  establishing 
his  reputation  is  from  his  own  lips.'  Over- 
ruled.) C.  R.  Eldridge. 

"Subscribed  and  sworn  to  before  me,  this 
July  30, 1895.  T.  H.  Calloway,  Justice  of  the 
Peace.  , 

"PlalntifTs  Exhibit  Y.  Filed  this  2Cth  May, 
1896.     I.  P.  Smith,  Clerk." 

It  Is  conceded  by  the  state  that,  upon  the 
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trial,  Eldrldge  was  clearly  impeached.  More- 
over, almost  Immediately  after  making  said 
deposition,  he  left  the  country,  and  has  not 
since  been  seen  or  heard  from.  The  testi- 
mony of  the  deputy  sheriff  and  the  statement 
of  defendant,  If  admissible,  are  therefore  the 
only  evidence  in  the  case  tending  to  connect 
the  defendant  with' the  homicide. 

Ja;me8  Alexander  testifies  that  he  resides 
about  8  miles  from  Caldwell,  and  about  2 
miles  from  the  Ronau  place;  that  on  the 
night  of  the  13th  of  May,  1895,  the  night  of 
the  homicide,  at  about  10  o'clock,  and  after 
he  had  gone  to  bed,  he  heard  a  horse  go  over 
a  small  bridge  in  the  road,  which  he  says 
he  recognized  as  the  horse  usually  ridden  by 
defendant.  Witness  says  his  house  Is  about 
55  or  60  yards  from  the  bridge  referred  to, 
at  least  not  over  100  yards,  and  that  the 
bridge  is  about  14  to  16  feet  long.  The  wife 
of  this  witness  testifies  to  substantially  the 
same  thing. 

For  the  purpose  of  showing  a  motive  for 
the  homicide  on  the  part  of  the  defendant, 
the  state  Introduced  a  witness,  Roscoe  Mad- 
den, who  testified  that,  some  time  In  Feb- 
ruary preceding  the  homicide,  he  was  re- 
turning from  a  dance  in  company  with  de- 
fendant, and  that.  In  the  course  of  conversa- 
tion -relating  to  the  neighbors,  defendant 
stated  that  he  had  a  score  against  Ronan 
for  getting  the  best  of  his  (Crump's)'  father 
In  some  deal  about  hay  or  some  other  prod- 
uce, and  that  he  (defendant)  would  fix 
Ronan.  This  was  some  three  months  prior 
to  the  homicide,  and  during  a  large  portion 
of  the  intervening  time  defendant  had  been 
working  for  deceased,  and  Mrs.  Ronan  states 
that  they  were  on  perfectly  friendly  terms. 
Witnesses  on  the  part  of  the  state  testify 
that,  on  the  night  of  the  homicide,  defend- 
ant was  at  Caldwell,  11  miles  from  the  place 
of  the  homicide,  and  that  he  left  Caldwell 
at  half  past  9  o'clock.  Another  witness  on 
the  part  of  the  state,  a  near  neighbor  of  de- 
ceased, testifies  that,  on  the  evening  of  the 
homicide,  himself  and  another  were  engaged 
in  rei»ttiring  or  putting  up  a  hay  rack;  that, 
about  half  past  9  o'clock  on  said  evening, 
they  heard  deceased  "hissing  dogs  onto  his 
stock,"  at  his  place.  The  wife  of  deceased 
testifies  that  It  was  about  9  o'clock  that  de- 
ceased went  out  of  the  house  to  ascertain  the 
cause  of  the  disturbance,  as  be  stated,  at 
the  wire  fence. 

Dr.  K.  E.  Maxey  states  that  he  made  an 
examination  of  the  contents  of  the  stomach 
of  deceased;  that  such  examination  was 
made  some  ten  days  after  the  burial  of  de- 
ceased. The  witness  states,  as  a  result  of 
his  examination  of  the  stomach  of  deceased 
and  its  contents,  that.  In  his  opinion,  it  must 
have  been  at  least  four  hours  after  he  had 
eaten  his  supper  that  deceased  met  his 
death.  The  testimony  upon  this  subject, 
when  viewed  in  the  light  of  the  circumstan- 
ces under  which  the  examination  was  made, 
the  time  when  it  was  made,  and  the  char- 
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acter  of  the  examination,  and  the  further 
facts  that  the  conciusians  of  the  witness  are 
scarcely  In  accord  with  the  standard  au- 
thorities upon  the  subject,  is  not.  In  our  view, 
very  satisfactory.  The  witness  Smith,  on 
the  part  of  the  state,  states  that  defendant 
came  to  his  house  on  the  night  of  the  13th 
of  May;  that  he  asked  defendant  what  time 
It  was,  and  defendant  replied  that  It  was  11 
o'clock.  Witness  did  not  look  to  see  what 
time  it  was.  Smith's  place  is  about  four 
miles  from  Caldwell,  and  about  seven  miles 
from  the  house  of  deceased. 

The  first  error  specified  by  appellant  is  as 
to  the  action  of  the  trial  court  In  discharging 
the  jury  upon  the  first  trial,  after  they  had 
been  out  but  15%  hours,  without  the  consent 
of  the  defendant.  We  do  not  think  there 
was  an  abuse  of  discretion  by  the  trial  court 
in  this  matter.  The  cpurt  is  authorized  to 
discharge  the  jury  when,  "at  the  expiration 
of  such  time  as  the  court  may  deem  proper. 
It  satisfactorily  appears  that  there  is  no  rea- 
sonable probability  that  the  jury  can  agree." 
Rev.  St  Idaho,  f  7905.  The  trial  court  must 
be  better  qualified  to  judge  as  to  what  is  "a 
proper  time,"  as  well  as  to  the  probability 
of  an  agreement  by  the  jury,  than  this  court; 
and,  except  in  a  case  where  the  record  shows 
a  palpable  abuse  of  discretion,  we  think  the 
action  of  the  lower  court  should  not  be  dis- 
turbed. 

The  next  error  charged  Is  the  action  of 
the  court  In  appointing  assistant  counsel  for 
the  state.  The  counsel,  it  appears.  In  this 
case,  had  been  employed  by  the  commission- 
ers of  Canyon  county,  and  we  do  not  think 
their  appointment  by  the  court.  In  compli- 
ance with  such  employment,  was  error. 

We  find  no  error  In  the  action  of  the  court 
upon  the  pleas  of  "former  acquittal"  and 
"once  in  jeopardy." 

The  circumstances  under  which  the  "state- 
ment," so  called,  of  the  defendant,  was  pro- 
cured, were  such  as  should  have  precluded 
its  admission  as  evidence.  The  facts  are  al- 
most Identical  with  those  in  the  case  of  State 
V.  Mason  (Idaho)  43  Pae.  03,  decided  by  this 
court  In  December,  1895.  As  before  stated, 
the  state  conceded  on  the  argument  that  the 
witness  Eldrldge  was  clearly  Impeached,  and 
the  record  so  shows.  Now,  when  we  elim- 
inate the  statement  of  the  defendant  and 
the  testimony  of  Eldrldge  from  the  case, 
what  have  we  left  except  the  desultory  talk 
of  the  defendant,  both  before  and  after  the 
homicide,  and  which  Is  as  consistent  with 
his  Innocence  as  gruilt?  The  evidence  shows 
that  the  defendant  was  In  Caldwell,  11  miles 
from  the  scene  of  the  homicide,  at  half  past 
9  o'clock  in  the  evening,  and  that  he  was  at 
Mr.  Smith's  house  at  11  o'clock.  This  would 
require,  to  support  the  theory  of  guilt,  that 
defendant  must  have  gone  a  distance  of  IS 
miles  between  half  past  9  and  11  o'clock,  an 
hour  and  a  half,  and  committed  the  homicide 
in  the  meantime.  Very  improbable,  at  the 
best.     The  record  fails  to  disclose  any  mo- 
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tlve  whatever  on  the  part  of  the  defendant 
for  the  commission  of  the  crime.  Up  to  the 
very  day  Ronau  was  IciUed,  he  and  defend- 
ant had  been  and  were  upon  the  best  of 
terms.  The  theory  hinted  or  rather  squint- 
ed at  in  the  record,  that  there  were  suspi- 
cious relations  lietween  defendant  and  the 
wife  of  deceased,  is  entirely  unsupported. 
In  fact,  the  whole  course  of  conduct  of  de- 
fendant is  averse  to  any  such  theory.  Many  , 
exceptions  are  tatcen  to  the  admission  of  tes- 
timony. 

It  was  palpable  error  to  admit  testimony 
of  the  conversation  between  witness  Peter- 
son and  deceased  In  regard  to  the  ax,  as  it 
was  in  no  possible  way  connected  with  de- 
fendant, and  only  served  to  build  up  the 
mass  of  suspicions  and  Inferences  upon  which 
alone  It  is  evident  the  Jury  acted.  Every  wit- 
ness put  upon  the  stand  in  that  behalf  testi- 
fied to  the  good  character  of  the  defendant 
for  peaceableness,  quiet,  and  Itindness.  There 
are  various  theories  deduclble  from  the  evi- 
dence in  the  case  just  as  consistent  with  the 
innocence  of  the  defendant  as  was  that  adopt- 
ed by  the  jury  with  his  guilt.  The  statement 
of  Mrs.  Ronan  in  regard  to  the  tramp  who 
visited  their  house  about  dark,  and  who,  be- 
ing somewhat  rudely  repulsed  by  deceased, 
went  away  grumbUng,  when  taken  with  the 
peculiar  circumstances  of  the  kiUlng,  is  a 
most  suggestive  fact. 

Exception  is  taken  by  defendant  to  various 
instructions  given  by  the  court,  and  to  oth- 
ers asked  by  defendant,  and  refused  by  the 
court.  We  shall  consider  those  we  deem  Im- 
portant 

Defendant  excepts  to  the  court's  definition 
of  a  "reasonable  doubt,"  This  objection  may 
reasonably  be  anticipated  in  every  appeal 
from  a  conviction  for  murder.  We  see  no 
grounds  for  objection  to  the  definition  of  the 
court  in  this  case;  but  we  are  convinced 
from  a  somewhat  lengthy  experience  that  the 
Introduction  of  this  idea  or  theory  of  a  "rea- 
sonable doubt"  into  the  administration  of  the 
criminal  law  has  done  more  to  protect  crim- 
inals, and  enable  them  to  escape  just  punish- 
ment, than  even  that  other  heresy,  that  "It  is 
better  that  fifty  guilty  men  should  escape 
than  that  one  Innocent  man.  should  suffer." 
Take  the  case  under  consideration:  If  the 
defendant  killed  the  deceased,  he  was  guilty 
of  murder  In  the  first  degree,  beyond  question 
or  pcradventure.  Why,  then,  the  verdict  of 
murder  in  the  second  degree?  Under  the  in- 
structions of  the  court,  if  the  Jury  found  the 
defendant  did  the  killing  of  deceased,  there 
was  but  one  thing  for  them  to  do,  under 
their  oaths.  It  is  palpable  that  they  availed 
themselves,  as  a  sedative  to  their  consciences, 
of  that  reasonable  doubt  which,  had  they  fol- 
lowed the  Instructions  of  the  court,  would 
have  wrought  the  acquittal  of  the  defendant. 
Instruction  No.  11,  as  given  by  the  court,  was 
erroneous,  as  the  "statement"  of  the  defend- 
ant and  the  testimony  of  the  witness  Eld- 
ridge,  upon  which  the  instruction  is  based. 


should  never  have  been  admitted  In  eTidence; 
and  the  same  may  be  said  of  instructions 
Nos.  12  and  13. 

Instruction  Xo.  14,  excepted  to  by  defend- 
ant: We  think  tills  instruction  erroneous. 
The  rule  laid  down  by  the  trial  court  in  re- 
gard to  the  importance  of  proving  motive  in 
cases  where  the  evidence  is  entirely  circum- 
stantial, as  it  Is  in  this  case,  is  not  the  cor- 
rect rule,  nor  Is  it  that  stated  in  Rice,  whcnn 
the  court  cites.  At  page  446,  3  Rice,  Ev., 
quoting  from  the  opinion  of  Church,  C.  J.,  in 
People  V.  Bennett,  49  N.  Y.  137.  he  says:  "It 
is  in  cases  of  proof  by  circumstantial  evi- 
dence that  the  motive  often  becomes  not  only 
material,  but  controlling;  and  in  sudi  cases 
the  fact  from  which  it  may  be  inferred  must 
be  proved.  It  cannot  be  imagined  any  more 
than  any  other  circumstance  In  the  case."  It 
is  apparent  from  the  statement  of  what  de- 
fendant said  to  the  deputy  sheriff,  after  he 
was  arrested,  that  he  (defendant)  was  in 
great  fear  of  violence  from  a  mob.  The  dep- 
uty sheriff  testifies  on  his  cross-examination 
that  defendant  said  "that  he  was  afraid  the 
people  of  Boise  Valley  would  find  out  that  be 
was  arrested,  and  come  over  and  bang  him." 
After  the  deputy  had  employed  the  man  Eld- 
ridge  to  guard  the  Jail  and  the  priscmer.  be 
goes  away,  leaving  defendant  under  charge 
of  Eldridge.  In  twenty  or  thirty  mtnutes, 
Eldridge  goes  for  the  deputy  sheriff,  telling 
him  that  Crump  wanted  him  to  come  down 
to  the  jail,  and  bring  pencil  and  paper,  etc. 
When  the  deputy  sheriff  came  to  the  Jail,  de- 
fendant made  the  statement  hereinbefore  set 
forth.  That  statement  was  made  in  the  pres- 
ence of  Eldridge,  and,  although  directly  con- 
tradictory of  what  Eldridge  had  previously 
declared  defendant  had  stated  to  him,  Eld- 
ridge made  no  comment  upon  it  then,  nor  at 
the  preliminary  examination.  As  before  said, 
the  "statement,"  so  called,  of  defendant,  was 
made  under  circumstances  which  should  have 
precluded  Its  admission  as  evidence.  As  to 
the  testimony  of  EUdrldge,  it  requires  no  com- 
ment. 

The  conclusion  is  forced  upon  us,  troia  a 
most  careful  and  scrutinizing  examination  of 
the  record,  that  there  is  not  sufficient  evi- 
dence in  the  record  to  warrant  the  convic- 
tion of  the  defendant  The  Judgment  of  the 
district  court  is  reversed,  and  the  cause  re- 
manded. 

SULUVAN,  a  J.,  and  QUARLBS,  J., 
concur. 

(5  Idaho,  7»,  1S8) 
COUNTY  OP  ADA  v.  BULLBN  BRIDGE 

CO.  et  al. 
(Supreme  Ciourt  of  Idaho.     Dec.  12,  1896.) 

Cancillation  or  County  Warrants — Adeqoatb 
Rbhedt  at  Law. 
Where  a  board  of  county  commissioners 
have  issued  warrants  upon  the  treasury  of  the 
county  without  authority  of  law,  and  In  viola- 
tion of  the  provisions  of  the  constitution,  an 
action  to  cancel  such  warrants  will  lie. 
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On  Rehearing. 

1.  An  eqnitable  action  cannot  be  maintained 
to  cancel  county  warrants  alleged  to  hare  been 
Illegally  issued  when  there  exists  an  adequate 
remedy  at  law,  either  affirmatire  or  defensire. 

2.  A  court  of  equity  will  not  interfere  to  de- 
cree the  cancellation  of  a  written  instrument 
unless  some  special  circumstance  is  shown  to 
exist,  establishing  the  necessity  of  a  resort  to 
equibr  to  prevent  irreparable  injury. 

8.  Under  the  provisions  of  section  4928,  Key. 
St.,  the  county  can  compel  the  defendants  to 
wage  their  claims  on  the  warrants  sued  on  in 
this  case,  or  to  forever  abandon  them. 

4.  The  action  provided  for  by  said  section  is 
an  action  at  law,  and  triable  in  the  ordinary 
course  of  law  by  a  jury,  unless  a  jury  be  waiv- 
ed. 

5.  The  provisions'  of  said  section  provide  an 
adequate  remedy  against  the  delay  of  defend- 
ants in  bringing  suit  to  recover  on  said  war- 
rants. 

(Syllaboa  by  the  Court) 

Appeal  from  district  court,  Ada  county; 
J.  H.  Richards,  Judge. 

BlU  by  the  county  of  Ada  against  the  Bnl- 
ten  Bridge  Company  and  others  for  cancel- 
lation of  county  warrants.  From  an  order 
sustaining  a  demurrer  to  the  complaint,  plaln- 
afr  appeals.    Affirmed. 

Hawley  &,  Puckett,  for  appellant.  .George 
H.  Stewart  and  Jolmson  &  Johnson,  for  re- 
.  spondents. 

HUSTON,  J.  This  Is  an  appeal  from  an 
order  and  Judgment  of  the  district  court  of 
Ada  county  sustaining  a  demurrer  to  plain- 
tlfTs  complaint  As  the  case  rests  upon  de- 
murrer to  the  complaint,  we  have  thought 
best  to  set  forth  the  complaint  as  the  same 
appears  in  the  record: 

'^Complaint 

"The  plaintiff  complains  and  alleges: 

"First.  That  plaintiff  is  a  political  subdivi- 
sion of  the  state  of  Idaho,  and  a  county  of  said 
state. 

"Second.  That  the  defendant  the  BuUen 
Bridge  Company  is  either  a  co-partnership 
composed  of  iDdividuals  unknown  to  plain- 
tiff, an  association  of  persons  whose  names 
and  residences  are  to  plaintiff  unknown,  or 
a  corporation,  the  members  and  officers  of 
which  and  the  place  where  organized  being 
to  plaintiff  unknown;  and  plaintiff  asks  per- 
mission, when  It  Is  ascertained  whether  or 
not  said  BuIIen  Bridge  Company  Is  a  partner- 
ship or  association  or  coriwtatloD,  to  amend 
Its  complaint  accordingly. 

"Third.  That  the  defendant  the  First  Na- 
tional Bank  of  Idaho  Is  a  corporation  organ- 
ized and  existing  under  the  laws  of  the 
United  States,  and  doing  business  In  Ada 
county,  state  of  Idaho. 

"Fourth.  That  the  Falk-Bloch  Mercantile 
Company  is  a  limited  corporation,  organized 
and  existing  under  the  laws  of  the  state  of 
Idaho,  and  doing  business  In  Ada  and  Can- 
yon counties,  Idaho. 

"Fifth.  That  the  real  names  of  the  defend- 
ants John  Doe  and  Richard  Roe  are  unknown 
to  plaintiff,  and  plaintiff  asks  leave  to  Insert 


the  real  names  of  said  defendants  in  the 
place  of  said  fictitious  names  when  said  real 
names  are  ascertained. 

"And  for  a  first  cause  of  action  herein  the 
plaintiff  alleges:  That  on  the  2l8t  day  of 
July,  1891,  at  Boise  City,  in  Ada  county, 
state  of  Idaho,  the  board  of  cotmty  commis- 
sioners of  said  Ada  county,  at  a  special  ses- 
sion of  said  board,  held  at  said  place,  made 
and  entered  Into  a  contract  in  writing  with 
the  defendant  the  Bullen  Bridge  Company, 
which  said  contract  was  signed  by  C.  T. 
Bilderback,  chairman  of  said  board,  in  behalf 
of  said  board,  and  by  C.  A.  Bullen,  as  agent, 
in  behalf  of  said  Bullen  Bridge  Company, 
which  said  contract  was  and  is  in  words  and 
figures  following,  to  wit:  "This  contract 
made  this  21st  day  of  July,  A.  D.  1891,  by 
and  between  the  Bullen  Bridge  Company,  of 
Pueblo,  Colorado,  party  of  the  first  part,  and 
the  board  of  county  commissioners  of  Ada 
county,  and  state  of  Idaho,  party  of  the  sec- 
ond part  witnesseth:  That  the  said  party 
of  the  first  part  contracts  and  agrees  to  and 
with  the  party  of  the  second  part  to  build, 
paint  and  make  complete,  and  have  ready 
for  use  by  the  first  of  March,  1892,  f6r  the 
party  of  the  second  part  the  substructure, 
superstructure,  and  approaches  for  awrought- 
Iron  highway  bridge  over  the  Boise  river, 
near  Boise  Olty,  county  of  Ada,  state  of 
Idaho.  Said  bridge  to  be  built  In  one  span 
210  feet  in  length,  with  one  22-foot  apron  at 
each  end,  and  to  have  one  roadway  30  feet 
wide  In  the  clear.  Substructure  to  consist 
of  Iron  cylinder  piers  as  shown  by  plans. 
All  the  materials  for  said  bridge,  including 
abutments,  piers,  and  approaches,  are  to  be 
furnished  by  the  party  of  the  first  part,  and 
are  to  be  of  good  and  suitable  quality;  and 
the  work  Is  to  be  done  In  a  thorough  work- 
manlike manner  in  accordance  with  the 
plans,  specifications,  and  profile  on  file  In  the 
auditor's  office,  and  forming  a  part  of  thl^ 
contract  And  the  party  of  the  second  part 
contracts  and  agrees  to  pay  to  the  party  of 
the  first  part  the  sum  of  twenty-two  tho»i- 
sand  ($22,000)  dollars.  Payment  to  be  made 
for  safd  bridge  in  warrants  drawn  on  the 
general  bridge  fund  as  follows,  viz.:  $13,000 
on  the  delivery  of  the  Iron  material  for  said 
bridge  at  Boise  City,  $5,500  on  the  comple- 
tion of  the  substructures,  and  the  remaining 
$3,500  on  the  completion  and  acceptance  of 
said  bridge.  And  the  party  of  the  first  part 
will  not  be  held  responsible  for  unavoidable 
accidents  or  delays  In  transportation,  or  for 
the  elements.  [Signed]  The  BuUen  Bridge 
Company,  by  C.  A.  Bullen,  Agent  C.  T. 
Bilderback,  Chairman  Board  of  County  Com- 
missioners Ada  County,  Idaho.'  That  the 
total  income  and  revenue  provided  for  said 
Ada  county  for  said  year  1891  was  the  sum  of 
$00,697.49,  and  for  the  year  1892  was  the 
sum  of  $72,978.95.  That  the  total  amount  of 
Income  and  revenue  provided  for  the  gen- 
eral bridge  fund  of  said  Ada  county  for  said 
year  1891    was  the  sum  of  $1,538.68,  and  for 


Digitized  by 


Google 


620 


47  PACIFIC  REPORTEB. 


(IdAllOL 


eaid  year  1892  was  the  ram  of  $S,702.S1. 
That  prior  to  the  issuance  of  the  first  of  the 
warrants  hereinafter  referred  to  and  pro- 
vided for  in  said  contract,  warrants  of  said 
Ada  county  upon  the  general  bridge  fund  of 
said  county  had  been  duly  and  regularly  al- 
lowed, order  drawn  and  given  over  to  the 
owners  thereof  in  the  aggregate  sum  equal  to 
the  amount  in  each  fund  for  the  year  1S91. 
That  the  revenue  and  income  of  said  Ada 
county  for  said  years  1801  and  1882  raised  for 
and  appropriated  to  and  placed  in  the  other 
funds  in  the  treasury  of  said  county  was  duly 
and  regularly  appropriated  and  used  during 
said  year  in  paying  the  current  expenses  of 
said  county,  and  in  talking  up  warrants  of  said 
county  drawn  on  such  funds. 

"Second.  That  on  the  25th  day  of  Feb- 
ruary, 1802,  in  accordance  with  the  terms  of 
said  contract,  warrants  numbered  94  to  106, 
inclusive,  drawn  on  the  general  bridge  fund 
of  said  county,  each  of  said  warrants  being 
for  the  simi  of  one  thousand  dollars,  and 
maldng  the  aggregate  sum  of  thirteen  thou- 
sand dollars,  were  duly  Issued  to  the  defend- 
ant the  Bullen  Bridge  Company,  and  by  said 
defendant,  and  through  Its  agent,  Charles  A. 
Bullen,  drawn  and  accepted.  That  on  the 
7th  day  of  April,  1892,  warrants  numbered 
109  to  113,  inclusive,  each  in  the  sum  of 
$1,000,  and  warrant  numbered  114,  in  the 
sum  of  five  himdred  dollars,  on  the  general 
bridge  fund  of  said  Ada  county,  and  ag- 
gregating the  sum  of  five  thousand  five  hun- 
dred dollars,  were  duly  Issued  to  the  de- 
fendant the  Bullen  Bridge  Company,  by  rea- 
son of  and  under  the  terms  of  said  contract, 
and  by  said  defendant  accepted.  That  on 
the  ISth  day  of  April,  1892,  warrants  num- 
bered 143,  144,  and  145,  in  the  sum  of  one 
thousand  dollars  each,  and  warrant  num- 
bered 146,  in  the  suhli  of  five  hundred  dol- 
lars, and  aggregating  the  sum  of  three  thou- 
sand five  hundred  dollars,  were  duly  drawn 
In  accordance  with  the  terms  of  said  con- 
tract on  the  general  bridge  fund  of  said 
county,  and  Issued  to  the  defendant  the  Bul- 
len Bridge  Company,  and  accepted  by  said 
defendant  That  the  aggregate  amount  of 
said  warrants  issued  under  said  contract  and 
accepted  by  said  defendant  was  and  is  the 
sum  of  $22,000. 

"Third.  That  no  question  relating  to  the 
making  of  said  contract  or  the  issuance  or 
delivery  of  said  warrants,  or  any  of  them, 
was  ever  submitted  to  a  vote  of  the  electors 
of  said  Ada  county,  and  no  provision  was 
ever  made  for  the  collection  of  an  annual 
tax  sutficient  to  pay  the  interest  on  said  war- 
rants, or  to  provide  a  sinking  fund  for  the 
payment  of  the  principal  thereof,  and  no 
provision  at  said  time  or  since  has  been 
made  for  the  payment  of  either  the  principal 
or  interest  of  said  warrants;  and  that,  as 
plaintiff  Is  Informed  and  believes,  and  there- 
fore alleges,  said  contract  was  beyond  the 
power  of  the  said  board  of  county  commis- 
sioners to  make,  and  was  null  and  void;  and 


that  said  indebtedness  and  liability  Incurred 
against  said  county  by  reason  of  the  issu- 
ance and  delivery  of  said  warrants,  and  each 
of  them,  was  and  is  null  and  void;  and  that 
■aid  warrants,  and  each  of  them,  which  have 
not  heretofore  been  paid,  were  and  are  null 
and  void. 

"Fourth.  That  said  warrants  numbered  94, 
95,  96,  97,  98,  and  99,  each  in  the  sum  of  one 
thousand  dollars,  and  aggregating  the  sum 
of  six  thousand  dollars,  have  heretofore  been 
paid  out  of  the  revenues  of  said  Ada  coanty 
for  the  years  1891,  1892,  and  1S93.  bat  that 
the  remainder  of  said  warrants,  numbered 
100  to  106,  inclusive,  and  109  to  111,  inclu- 
sive, and  143  to  146,  Inclusive,  and  aggregat- 
ing the  sum  of  sixteen  thousand  dollars,  ar« 
still  unpaid. 

"Fifth.  That  the  defendants  the  First  Na- 
tional Bank  of  Idaho,  the  Falk-Blocb  Mer^ 
cautile  Company,  C.  A.  Bullen,  John  l>oe, 
and  Richard  Roe,  the  names  of  the  last  two 
defendants  being  to  the  plaintiff  unknown, 
as  heretofore  set  fortti,  own,  or  claim  and 
pretend  to  own,  as  plaintiff  is  informed  and 
believes,  and  therefore  alleges,  some  interest 
in  said  warrants;  the  exact  interest  being  to 
plaintiff  unknown. 

"Sixth.  That  to  allow  said  warrants  to  re- 
main outstanding  impairs  the  credit  of  plain- 
tiff, and  also  prevents  plaintiff  from  bonding 
its  legal  indebtedness,  and  is  against  the  in- 
terests of  plaintiff  and  its  inhabitants. 

"And  for  a  second  cause  of  action  herein 
plaintiff  complains  and  alleges: 

"First  That  on  the  9th  day  of  August, 
1892,  at  Boise  City,  in  Ada  county,  state  of 
Idaho,  the  board  of  county  commissioners  of 
said  Ada  county,  at  a  special  session  of  said 
board,  held  at  said  place,  made  and  entered 
into  a  contract  in  writing  with  the  defendant 
the  Bullen  Bridge  Company,  which  said  con- 
tract was  signed  by  C.  T.  Bilderback,  chair- 
man of  said  board.  In  behalf  of  said  board 
and  by  C.  A.  Bullen,  as  agent.  In  behalf  of 
said  Bullen  Bridge  Company,  which  said 
contract  was  and  is  in  words  and  figures  fol- 
lowing, to  wit:  'This  contract  made  this  9tb 
day  of  Aug.,  A.  D.  1892,  by  and  between  the 
Buiien  Bridge  Company,  of  Pueblo,  Colorado, 
party  of  the  first  part,  and  the  board  of  coun- 
ty commissioners  of  Ada  county,  and  state 
of  Idaho,  party  of  the  second  part,  witness- 
eth:  That  the  said  party  of  the  first  part 
contracts  and  agrees  to  and  with  the  party 
of  the  second  part  to  repair  the  south  ap- 
proach to  the  new  bridge  across  Boise  river 
at  Boise  City,  county  of  Ada,  and  state  of 
Idaho.  Said  repairs  to  consist  of  a  skew 
span  of  105  feet  in  length,  with  a  clear  road- 
way of  thirty  feet,  to  be  placed  on  the  pres- 
ent cylinder  piers  at  the  south  end  of  the 
present  span,  and  on  five-foot  cylinder  piers 
at  the  south  end  of  the  new  span.  All  ma- 
terial for  said  bridge,  including  cylinder 
piers  at  the  south  end  of  new  span,  with 
necessary  bulkhead  for  earth  fill  at  south 
end,  are  to  be  furnished  by  the  party  of  tho 
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first  part,  and  are  to  be  of  good  and  suitable 
quality,  and  the  worlc  la  to  tie  performed  in 
a  tiiorougb  worlcmanlike  manner  in  accord- 
ance with  tbe  plans  and  specifications  for 
same  on  file  In  tlie  auditor's  otUce,  and  wtilch 
form  a  part  of  this  contract  Said  woric  to 
be  completed  on  or  before  December  1st, 
1802.  And  tbe  said  party  of  tbe  second  part 
contracts  and  agrees  to  pay  tbe  party  of  tbe 
first  part  tbe  sum  of  thirteen  thousand  six 
hundred  and  ninety  dollars  ($13,690),  pay- 
ment to  be  made  for  said  bridge  in  warrants 
drawn  on  the  ^zeneral  bridge  fund  as  follows, 
viz.:  Eight  thousand  nine  hundred  dollars 
on  delivery  of  tbe  iron  material  for  said 
bridge  at  Boise  City,  three  thousand  four 
hundred  dollars  on  completion  of  the  sub- 
structure, and  the  remaining  one  thousand 
three  hundred  and  ninety  dollars  on  comple- 
tion and  acceptance  of  the  work.  And  the 
party  of  the  first  part  will  not  be  held  re-- 
spoDsible  for  delays  caused  from  labor  troub- 
les, unavoidable  accidents,  or  delays  in  trans- 
portation, or  from  tbe  elements.  [Signed] 
C.  T.  Bilderback,  Chairman  Board  of  County 
Commissioners  Ada  County,  Idaho.  The 
Bullen  Bridge  Co.,  by  C.  A.  Bullen,  Agent' 
That  the  total  income  and  revenue  provided 
for  said  Ada  county  for  said  year  1892  was 
the  sum  of  $72,978.05,  and  for  the  year  1893 
was  sum  of  $06,482.66.  That  the  total 
amount  of  Income  and  revenue  provided  for 
the  general  bridge  fund  of  said  Ada  county 
for  said  year  1802  was  the  sum  of  $8,792.84, 
and  for  the  year  1803  was  the  sum  of  $13,- 
302.53.  That  prior  to  the  issuance  of  tbe  first 
of  the  warrants  hereinafter  referred  to  and 
provided  for  In  said  contract,  warrants  of 
said  Ada  county  upon  the  general  bridge 
fund  of  said  county  had  been  duly  and  regu- 
larly allowed,  order  drawn,  and  given  over 
to  the  owners  thereof  In  amount  greater  than 
the  total  amount  of  said  fund  provided  for 
in  said  year  1892,  and  the  year  1893  also. 
That  the  revenue  and  Income  of  said  Ada 
county  for  said  year  1892,  raised  for  and  ap- 
propriated to  and  placed  in  tbe  other  funds 
In  the  treasury  of  said  county,  was  duly  and 
regularly  appropriated  and  used  during  said 
year  in  paying' tbe  current  expenses  of  said 
county,  and  in  taking  up  warrants  of  said 
county  drawn  on  such  funds. 

"Second.  That  on  the  23d  day  of  February, 
1S93,  in  accordance  with  the  terms  of  said 
contract,  warrants  numbered  64  to  66,  Inclu- 
sive,  drawn  on  the  general  bridge  fund  of 
said  county,  each  of  said  warrants  being  for 
the  sum  of  one  thousand  dollars,  and  mak- 
ing the  aggregate  sum  of  three  thousand 
dollars,  and  warrant  No.  67,  for  four  hundred 
dollars,  were  duly  issued  to  the  defendant 
tbe  Bullen  Bridge  Company,  and  by  said  do 
fendant  and  through  its  agent  C.  A.  Bullen, 
drawn  and  accepted.  That  on  tbe  11th  day 
of  March,  1803,  warrants  numbered  69  to  76, 
Inclusive,  each  In  the  sum  of  $1,000,  and  war- 
rant numbered  77,  in  the  sum  of  nine  hun- 
dred dollars,  on  the  general  bridge  fund  of 


sold  Ada  county,  and  aggregating  the  sum 
of  eight  thousand  nine  hundred  dollars,  were 
duly  issued  to  the  defendant  the  Bullen 
Bridge  Company  by  reason  of  and  under  the 
terms  of  said  contract  and  by  said  defendant 
accepted.  That  on  tbe  10th  day  of  April, 
1893,  warrant  numbered  79,  In  the  sum  of 
one  thousand  dollars,  and  warrant  numbered 
80,  In  the  sum  of  three  hundred  and  ninety 
dollars, '  and  aggregating  the  sum  of  one 
thousand  three  hundred  ninety  dollars,  were- 
duly  drawn  in  accordance  with  the  terms  of 
said  contract  on  tbe  general  bridge  fund  of 
said  county.  Issued  to  the  defendant  tbe 
Bullen  Bridge  Company,  and  accepted  by 
said  defendant  That  the  aggregate  amount 
of  said  warrants  issued  under  said  contract 
and  accepted  by  said  defendant  was  and  is 
the  sum  of  $13,690. 

"Third.  That  no  question  in  relation  to  tbe 
making  of  said  contract  or  the  issuance  or 
delivery  of  said  warrants,  or  any  of  them, 
was  ever  submitted  to  a  rote  of  the  electors 
of  said  Ada  county,  and  no  provision  was 
ever  made  for  the  collection  of  an  annual 
tax  Bufiicient  to  pay  the  interest  on  said  war- 
rants, or  to  provide  a  sinking  fund  for  the 
payment  of  the  principal  thereof,  and  no  pro- 
vision at  said  time  or  since  has  been  made 
for  the  payment  of  either  the  principal  or  in- 
terest of  said  warrants;  and  that  as  plain- 
tiff is  informed  and  believes,  and  therefore 
alleges,  said  contract  was  beyond  the  power 
of  tbe  said  board  of  county  compiissloners  to 
make,  and  was  null  and  void;  and  that  said 
Indebtedness  and  liability  Inciurred  against 
said  county  by  reason  of  the  Issuance  and 
delivery  of  said  warrants,  and  each  of  them, 
was  and  Is  null  and  void,  and  that  said  wai- 
rants,  and  each  of  them,  which  have  not 
heretofore  been  paid,  were  and  are  null  an<1 
void. 

"Fourth.  That  all  of  said  warrants,  aggre 
gating  the  said  sum  of  thirteen  thousand  sl.^ 
hundred  and  ninety  dollars,  are  still  unpal'.l. 

"Fifth.  That  the  defendants  the  First  Na 
tional  Bank  of  Idaho,  the  Falk-BIoch  Mer 
cantile  Company,  C.  A.  Bullen,  John  Doe, 
and  Bictaard  Roe,  the  names  of  tbe  last  two 
defendants  being  to  the  plaintiff  unknown, 
as  heretofore  set  forth,  own,  or  claim  and 
pretend  to  own,  as  plaintiff  is  informed  and 
believes,  and  therefore  alleges,  some  Interest 
In  said  warrants;  tbe  exact  Interest  being 
to  plaintiff  unknown. 

"Sixth.  That  to  allow  said  warrants  to 
remain  outstanding  Impairs  tbe  credit  of 
plaintiff,  and  also  prevents  plaintiff  from 
bonding  its  legal  Indebtedness,  and  Is  ogaini^t 
the  interests  of  plaintiff  and  Its  Inhabitants. 

"Wherefore  plaintiff  prays  that  said  war- 
rants mentioned  in  said  first  cause  of  action, 
and  now  unpaid,  to  wit  warrants  on  the  gen- 
eral bridge  fund  of  said  county  numbered 
one  hundred  to  one  hundred  and  six.  Inclu- 
sive, one  hundred  and  nine  to  one  hundred 
and  thirteen,  Inclusive,  and  one  hundred  and 
nine  to  one  hundred  and  fourteen,  IncloslTc^ 
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and  one  hundred  and  forty-three  to  one  hun- 
dred and  forty-five,  inclusive,  all  of  the  Issue 
of  1892,  and  that  each  and  every  of  them, 
be  adjudged  and  decreed  to  be  null  and  void, 
and  not  binding  or  legal  obligations  of  Ada> 
county,  and  that  the  said  warrants,  and  each 
and  every  of  them,  be  ordered  to  be  returned 
to  the  proper  ofilcers  of  said  Ada  county,  and 
be  canceled.  And  that  said  warrants  in  the 
second  cause  of  action  mentioned  and  de- 
scribed, to  wit,  warrants  on  the  general 
bridge  fund  of  said  Ada  county  of  the  issue 
of  the  year  1893,  and  numbered  sixty-four  to 
sixty-seven,  inclusive,  and  sixty-nine  to  sev- 
enty-seven, inclusive,  and  seventy-nine  and 
eighty,  and  each  and  every  of  them,  be  ad- 
Judged  and  decreed  to  be  null  and  void,  and 
not  binding  on  said  Ada  county,  or  a  legal  ob- 
ligation thereof;  and  that  each  and  every  of 
said  warrants  be  ordered  returned  by  the 
defendants  to  the  proper  officers  of  said  Ada 
county  for  cancellation;  and  plaintiff  prays 
further  for  Judgment  for  costs  of  this  action. 
"Ilawley  &  Puckett. 

"Attorneys  for  Plahitlfl." 

Duly  verified.  Filed  July  6,  18^,  at  4:35 
p.  m. 

To  this  complaint,  defendant  the  Falk- 
Blocb  Mercantile  Company  filed  a  disclaimer. 
The  other  defendants  filed  general  demurrers. 
Upon  a  hearing  in  the  district  court  upon 
the  complaint  and  demurrers,  the  demur- 
rers were  sustained,  and,  plaintiff  declining 
to  amend.  Judgment  was'  entered  in  favor  of 
defendant,  from  which  this  appeal  Is  taken. 

This  Is  an  action  In  equity,  seeking  and 
praying  the  cancellation  of  certain  warrants 
upon  the  treasury  of  the  plaintltf  county  up- 
on the  alleged  grounds  that  the  same  were 
Issued  illegally,  and  In  violation  of  constitu- 
tional provisions.  By  the  Issue  raised  by 
the  demurrer  the  first  question  we  are  called 
to  pass  upon  is,  conceding  the  facts  to  be 
as  stated  in  the  complaint,  can  the  plaintiff 
maintain  this  action?  It  Is  contended  by  de- 
fendants that  an  action  for  the  cancellation 
of  written  instruments  will  not  lie  upon  the 
state  of  facts  set  up  In  the  complaint,— In 
other  words,  that,  the  plaintiff  having  a 
plain,  speedy,  and  adequate  remedy  at  law, 
equity  will  not  Intervene;  and  several  de- 
cisions of  this  court  are  cited  in  support  of 
this  contention.  Let  us  examine  the  cases 
cited.  In  the  case  of  Plcotte  v.  Watt,  2  Ida- 
ho, llp4,  31  Pac.  805,  this  court  decided  that 
"where  the  statute  provides  a  plain,  speedy, 
and  adequate  remedy,  it  must  be  pursued." 
If  our  statutes  provide  any  plain,  spoody, 
and  adequate  remedy  at  law  for  the  county 
against  the  payment  of  warrants  Illegally  or 
fraudulently  issued  by  order  of  its  board  of 
commissioners,  we  have  been  unable  to  find 
It  It  is  the  opinion  pf  this  court  that  the 
provisions  of  section  1776,  Kev.  St.,  do  not 
apply  to  a  case  where  the  county  is  seeking  to 
protect  Itself  against  the  Illegal  or  fraudu- 
lent acts  of  Its  board  of  commissioners  In 
the  issuance  of  warrants.  And  we  think 
there  will  nothing  be  found  In  the  other  de- 


cisions of  this  court  in  any  way  contraven- 
ing this  view.  Touching  the  general  juris- 
diction of  equity  In  this  class  of  cases.  Prof. 
Pomeroy,  (2  Pom.  Eq.  Jur.  §  910)  says:  "It 
is  impossible,  especially  in  the  United  States, 
to  formulate  any  universal  rules  concerning 
the  extent  or  the  exercise  of  the  equitable 
Jurisdiction  in  matters  of  fraud,  since  the  de- 
cisions of  different  states  are  directly  at  ya- 
riance  with  respect  to  its  existence  and  ex- 
tent, and  since  its  exercise  must  depend  to  a 
great  extent  upon  the  circumstances  of  par- 
ticular cases,  and  even  upon  the  tenii>era- 
ments  and  opinions  of  indlTidual  Judges." 
When  we  supplement  these  words  of  the 
learned  Jurist  with  the  admonitions  of  onr 
own  statutes,  often  repeated,  that  we  are.  In 
avoidance  of  all  technicalities,  to  administer 
the  law  for  the  promotion  of  justice,  we  are 
unable  to  recognize-  the  contention  of  defend- 
ants that  "a  municipal  corporation  is  estopped, 
after  a  warrant  upon  its  treasury  has  been 
issued,  to  set  up  the  defense  of  ultra  vires, 
or  fraud,  or  want  or  failure  of  considera- 
tion." That  It  may  maintain  a  bill  in  equity 
to  cancel  warrants  liiegally  issued  is,  we 
think,  conclusively  established  by  the  au- 
thorities. 

Section  3  of  article  8  of  the  constitution  of 
Idaho  provides  as  follows:  "Sea  3.  No  coun- 
ty, city,  town,  township,  board  of  education, 
or  school  district,  or  other  sub-division  of  the 
state,  shall  incur  any  Indebtedness,  or  lia- 
bility in  any  manner,  or  for  any  purpose,  ex- 
ceeding in  that  year,  the  Income  and  revenue 
provided  for  It  for  such  year,  without  the  as- 
sent of  two-thirds  of  the  qualified  electors 
thereof,  voting  at  an  election  to  be  held  for 
that  purpose,  nor  unless,  before  or  at  the 
time  of  incurring  such  indebtedness  provi- 
sion shall  be  made  for  the  collection  of  an 
annual  tax  sufllcient  to  pay  the  interest  on 
such  Indebtedness  as  it  falls  due,  and  also  to 
constitute  a  sinking  fund  for  the  payment  of 
the  principal  thereof,  within  twenty  years 
from  the  time  of  contracting  the  same.  Any 
indebtedness  or  liability  incurred  contrary 
to  this  provision  shall  be  void:  provided, 
that  this  section  shall  not  be  construed  to  ^;>- 
ply  to  the  ordinary  and  necessary  expenses 
authorized  by  the  general  laws  of  the 
state."  The  complaint  avers  "that  the  total 
amount  of  Income  and  revenue  provided  for 
said  Ada  county  for  the  year  1891  was  the  sum 
of  $00,097.49,  and  for  the  year  1802  was  the  sum 
of  $72,978.90,  and  for  the  year  1893  was  the 
sum  of  $00,482.00";  that  the  Income  and  rev- 
enue provided  for  the  general  bridge  fond  of 
said  Ada  county  for  said  year  1891  was  the 
sum  of  $1,0.'?8.08,  and  for  the  year  1892  was 
the  sum  of  $8,792.84,  and  for  the  year  1893  was 
the  sum  of  $13,302.53;  that  prior  to  the  Issu- 
ance of  the  first  warrants,  hereinafter  referre<l 
to,  and  provided  for  In  said  contract,  war- 
rants of  said  Ada  county  upon  the  general 
bridge  fund  of  said  county  had  been  duly 
and  regularly  allowed,  order  drawn,  and  giv- 
en over  to  the  owners  thereof  In  the  ag- 
gregate sum  equal  to  the  amount  in  each  fund 
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for  the  year  1881;  "that  the  revenue  and  In- 
vonie  of  eaid  Ada  county  for  said  year  li&t.i 
raised  for  and  appropriated  to  and  placed 
in  other  funds  in  the  treasury  of  said  county 
was  duly  and  regularly  appropriated  and 
used  during  said  year  In  paying  the  current 
expenses  of  said  county,  and  in  taking  up 
warrants  of  said  county  drawn  on  such 
fund;"  "that  no  question  relating  to  the 
making  of  said  contract,  or  the  issuance  or 
delivery  of  said  warrants,  or  any  of  them, 
was  ever  submitted  to  a  vote  of  the  electors 
of  said  Ada  county,  and  no  provision  was 
ever  made  for  the  collection  of  an  annual 
tax  sufficient  to  pay  the  interest  on  said  war- 
rants, or  to  provide  a  sinking  fund  for  the 
payment  of  the  principal  thereof;  and  no 
provision  at  said  time  or  since  has  been 
made  for  the  payment  of  either  the'principal 
or  interest  of  said  warrants."  And  the  truth 
of  these  allegations  is  admitted  by  the  de- 
murrer. It  would  seem  that  the  board  of 
county  commissioners  had  given  the  usual 
consideration  to  the  provisions  of  the  con- 
stitution and  the  statutes  which  those  enact- 
ments receive  at  their  hands. 

Respondents  urge  that  the  incurring  of 
the  indebtedness  In  question,  and  the  issu- 
ance of  the  warrants  in  payment  thereof,  are 
authorized  by  section  11  of  the  act  of  March 
13,  1891  (Laws  1st  Sess.  193,  IIM).  which  is  as 
follows:  "Whenever  it  appears  to  the  board 
of  commissioners  that  the  road  fund  is  or 
would  be  unreasonably  burdened  by  the  ex- 
pense of  construction  and  maintainance,  and 
repair  of  any  bridge  or  road  they  may,  in 
their  discretion,  cause  a  portion  of  the  ag- 
gregate cost  or  expense  to  be  paid  out  of 
the  general  fund  of  the  county,  and  they 
may  levy  a  special  tax,  not  exceeding  one- 
fourth  of  one  per  cent,  on  the  taxable  prop- 
erty of  the  county,  annually,  until  the 
amount  appropriated  in  aid  is  raised  and 
paid."  The  recognition  of  respondents* 
claimed  construction  of  this  section  of  the 
statute  would  simply  amount  to  a  negation 
of  the  constitutional  provision  above  quoted. 
The  object  and  purpose  of  the  constitutional 
provision  is  clearly  set  forth  therein  and  in 
the  other  sections  of  the  article.  It  was  to 
maintain  the  credit  of  the  state  and  the 
counties  by  keeping  them  upon  a  cash  basis. 
Warned  by  a  fearful  experience,  the  makers 
of  the  constitution  were  desirous  of  protect- 
ing the  people  from  the  cupidity  and  rapaci- 
ty which  past  experience  admonished  them 
eometlmes  influenced  those  who  had  the 
management  and  control  of  state  and  county 
finances,  and  for  the  accomplishment  of 
these  ends  they  made  what  they  conceived 
to  be  sufficient  provisions  In  the  constitu- 
tion. If  it  is  claimed  that  this  expenditure 
comes  within  the  proviso  of  section  3,  art. 
8,  of  the  constitution,  we  answer  that  a  con- 
stmct'on  of  that  proviso,  as  well  as  of  the 
entire  section,  was  given  by  this  court  in 
the  case,  of  Bannock  Co.  v.  Bunting  (Idaho) 
37  Pac.  277,  and  we  would  suggest  that  an 
Improvement  involving  aa  expenditure  of 


nearly  $40,000,  where  the  revenue  of  the 
county  for  the  year  was  only  about  $70,000, 
would  not  readily  be  classed  as  an  "ordinary 
and  necessary  expense."  It  would  be  diffi- 
cult, we  apprehend,  to  name  an  expense  un- 
der such  a  construction  that  would  not  be 
"ordinary  and  necessary."  If  a  necessity 
existed  for  the  bridge,  there  was  no  conceiv- 
able excuse  for  not  complying  with  the 
plainly  expressed  provisions  of  the  constita- 
tion  and  the  statutes.  If  these  provisions'  of 
law  are  to  be  Ignored  or  defeated  upon  flim- 
sy technicalities,  it  is  difficult  to  see  what 
protection  the  people  will  have.  Again,  If 
does  not  appear  that  any  attempt  was  ever 
made  by  the  board  of  commissioners  to 
avail  themselves  of  the  provision  of  section 
11  of  the  act  of  March  13,  18»1.  No  war- 
rants were  ever  drawn  upon  the  general 
fund,  nor  were  there  to  be,  under  the  terms 
of  the  contracts.  Nor  was  there  any  special 
or  other  tax  levied  to  meet  the  payments 
stipulated  for  in  said  contracts.'  The  appeal 
to  section  11  of  the  act  of  March  13,  1891, 
seems  to  have  been  entirely  an  afterthought, 
due,  we  apprehend,  more  to  the  acumen  of 
counsel  than  any  desire  on  the  part  of  the 
commissioners  to  comply  with  the  law.  It 
Is  contended  by  respondents  that  "the  com- 
plaint should  have  contained  an  allegation 
that  upon  the  date  the  warrant  was  drawn 
there  was  not  sufficient  money  In  the  county 
treasury  to  pay  the  same."  Without  assent- 
ing to  this  contention.  It  is.  sufficient  to  say 
that  the  complaint  does  contain  an  unequiv- 
ocal statement  that  all  of  the  moneys  in  the 
general  bridge  fund,  upon  which  all  of  these 
warrants  were  drawn,  was  exhausted.  We 
have  examined  with  scrutinizing  care  all  of 
the  cases  cited  by  respondents,  and  we  are 
unable  to  recognize  their  pertinency  to  the 
case  at  bar. 

Stripped  of  all  subterfuge,  the  plain  facts  In 
this  case,  as  they  appear  from  the  complaint, 
are  simply  these  (and  for  the  purposes  of  this 
case  we  are  assuming  that  the  facts  alleged  in 
the  complaint  are  admitted  by  the  demurrer): 

The  board  of  county  commissioners  of  Ada 
county,  without  authority  of  law,  and  In 
violation  of  the  plain  and  unequivocal  pro- 
visions of  the  constitution,  caused  to  be  is- 
sued warrants  upon  the  general  bridge  fund 
of  said  county  to  the  amount  of  $35,G90.  Be- 
ing unauthorized  by  law,  and  their  Issuance 
prohibited  by  the  provisions  of  the  constitu- 
tion, the  warrants  so  Issued  are  void.  This 
is  not  a  case  where  a  simple  claim  Is  pre- 
sented for  allowance  to  the  board,  and  from 
the  action  of  the  board  in  relation  thereto 
an  appeal  may  be  taken.  The  board  were 
acting  for  the  county.  They  made  a  con- 
tract which  was  unauthorized  by  law.  The 
duty  of  the  board  was  plain.  They  should 
have  submitted  the  question  to  a  vote  as 
provided.  But,  without  submitting  this 
question,  involving  an  expenditure  of  a  sum 
of  money  equal  to  more  than  one-half  the 
revenue  of  the  county  for  the  year,  they  as- 


Digitized  by 


Google 


824 


47  PACIFIC  REPORTER. 


(IdalK). 


sumed  upon  their  own  motion  to  abrogate 
and  set  aside  botb  tbe  law  and  the  con- 
stitution, and  only  obey  the  dictates  of  their 
own  sweet  ivlU.  And  we  are  called  upon  as 
a  court  to  indorse  tbeir  action.  It  must 
have  been  palpable  to  the  board  of  commis- 
sioners that  the  debt  they  were  Incurring 
against  the  county  In  the  making  of  the  bridge 
contracts  vastly  exceeded  the  income  and 
revenue  provided  for  that  year.  What  excuse, 
then,  was  there  for  Ignoring  the  provision  of 
the  constitution  providing  for  such  a  con- 
tingency ?  Section  1762,  Rev.  St.,  makes  pro- 
vision for  the  letting  of  contracts  for  im- 
provements when  the  expense  involved  will 
exceed  $1,000,  but  this  section  was  also  Ig- 
nored, except  in  some  minor  particulars. 
The  section  provides  that  "when  a  petition 
signed  by  at  least  one-third  of  the  tax-pay- 
ers who  are  qualified  voters  of  any  county  Is 
presented  to  the  board,"  etc.,  the  board  may 
proceed,  under  certain  regulations,  to  make 
such  contract.  This  provision  of  the  stat- 
ute, it  is  true,  antedates  the  constitution, 
and,  in  so  far  as  it  conflicts  with  the  provi- 
sions of  that  Instrument,  it  is  unavailable. 
It  is  mentioned  here  because  it  seems  to 
verify  the  statement  already  made  that  there 
seems  to  have  been  no  Intention  or  desire  on 
the  part  of  the  board  to  comply  with  either 
the  law  or  the  constitution.  The  principles 
we  recognize  In  our  conclusions  in  this  case 
are,  we  think,  fully  supported  by  the  deci- 
sions upon  this  and  cognate  questions.  See 
Buchanan  v.  Litchfield,  102  U.  8.  278,  af- 
firmed in  Litchfield  v.  Ballon,  114  U.  S.  190, 
5  Sup.  Ct.  820;  French  v.  City  of  Burling- 
ton, 42  Iowa,  614;  Book  v.  Earl,  87  Mo.  246. 
But,  aside  from  other  authority  than  our 
own  constitution  and  statutes,  we  feel  com- 
pelled to  hold  that  this  action  should  be  sus- 
tained. Upon  the  question  suggested  In 
brief  of  counsel  for  the  respondents  as  to 
the  liability  of  the  county  upon  a  quantum 
meruit  for  the  cost  of  the  bridge,  the  county 
having  accepted  and  appropriated  it,  we.  do 
not  feel  called  upon  to  pass  at  this  time. 
The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  remanded,  with  in- 
structions to  overrule  the  demurrer  of  de- 
fendants, with  leave  to  answer;  costs  to 
appellant. 

MORGAN,  C.  J.,  and  SULLIVAN,  J.,  con- 
cur. 

On  Rehearing. 

(Feb.  6,  1897.) 
SULLIVAN,  C.  J.  A  peUtlon  for  rehearing 
was  granted.  The  cause  was  first  submitted 
to  this  court  without  oral  argument,  but  on 
this  hearing  the  case  was  fully  presented  by 
oral  argument  and  printed  briefs.  A  number 
of  additional  authorities  were  cited.  As  the 
facts  of  the  ease  are  fully  stated  In  the  for- 
mer opinion,  it  is  not  necessary  to  repeat  them 
here.  The  appeal  is  from  the  order  and  Judg- 
ment of  the  district  court  sustaining  a  demur- 
rer to  the  complaint. 


This  Is  a  suit  In  equity  for  the  cancellation 
of  certain  county  warrants  Issued  by  the 
plaintiff  county  to  the  defendant  the  Bullen 
Bridge  Cbmpany.  Respondents  contend  that 
this  action  cannot  be  maintained,  for  the  rea- 
son that  the  plaintiff  has  a  plain,  speedy,  and 
adequate  remedy  at  law,  and  for  this  reason 
the  decision  of  the  trial  court  on  the  demurrer 
should  be  sustained;  while  the  appellant,  the 
county  of  Ada,  contends  that  the  action  of  the 
court  below  In  sustaining  the  demurrer  to  the 
complaint  should  be  reversed.  The  appel- 
lant contends  that  sufficient  facts  are  stated 
in  the  complaint  to  authorize  the  interposition 
of  a  court  of  equity,  and  to  warrant  such  court 
to  grant  the  cancellation  of  said  county  war- 
rants; and  cites  section  921,  Dill.  Mun.  Corp. 
In  that  section  the  author  lays  down  the  fol- 
lowing rule:  "A  municipal  corporation  may, 
in  Its  own  name,  bring  suit.  In  projier  cases,  to 
be  relieved  against  Illegal,  unauthorized,  or 
fraudulent  acts  on  the  part  of  Its  ofllcers." 
We  do  not  dispute  this  principle,  but  indorse 
It  The  distinguished  author  says  such  suit 
may  be  brought  in  a  "proper  case."  He  docs 
not  intimate  that  a  bill  in  equity  would  lie 
to  cancel  a  written  contract  where  the  party 
has  an  adequate  remedy  at  law,  where  such 
remedy  would  be  adequate,  certain,  and  com- 
plete. If  there  is  no  legal  remedy,  adequate, 
certain,  and  complete,  a  municipal  corporation 
may  maintain  a  bill  in  equity  to  cancel  war- 
rants illegally  issued.  The  appellant  cites 
Andrews  v.  Pratt,  44  Gal.  309,  as  a  case  di- 
rectly in  point  sustaining  Its  contention.  The 
facts  In  that  case  were  very  different  from 
the  facts  in  the  case  at  bar.  In  that  case 
the  plaintiff  was  a  resident  taxpayer  of  Placer 
county,  and  three  of  the  defendants  com- 
posed the  board  of  supervisors  of  said  county, 
and  the  fourth  one  was  the  treasurer  thereof. 
The  board  of  supervisors  were  authorized  by 
law  to  sell  certain  railroad  stock  owned  by 
the  county,  which  they  did,  and  for  services 
in  negotiating  and  making  said  sale  they  each 
Individually  filed  a  claim  against  the  county 
for  $1,500  for  their  services  therehi,  which 
claims  were  allowed  by  said  claimants  acting 
as  a  board,  and  warrants  Issued  to  each  of  said 
officers  for  the  sum  of  $1,500.  By  the  laws 
of  that  state  the  compensation  and  fees  of 
members  of  the  board  of  supervisors  were 
fixed.  The  law  also  provided  that  no  other 
fees  or  compensation  than  that  provided  by 
statute  should  be  allowed  to  the  members  of 
such  board.  Under  the  law,  the  members  of 
said  board  were  not  entitled  to  compensation 
for  the  sale  of  the  stock  referred  to.  The 
warrants  sought  to  be  canceled  remained  In 
their  hands  at  the  time  of  the  commencement 
of  said  suit;  while  in  the  case  at  bar  the  rec- 
ord shows  that  the  warrants  referred  to  in 
the  complaint  are  not  in  the  hands  of  the  par- 
ties to  whom  they  were  Issued,  but  have  pass- 
ed into  other  hands,  or  at  least  third  parties 
have  acquired  interests  in  them;  that  the 
county  has  received  a  bridge  costing  many 
thousniid  dollars,  and  other  improvements,  for 
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which  said  warrants  were  Issued,  No  tender 
of  said  bridge  and  Improvements  Is  made  by 
the  appellant  to  respondents.  This  statement 
of  facts  Is  sufficient  to  show  that  the  case 
cited  Is  a  very  different  one  from  the  case  at 
bar;  and,  further,  no  offer  Is  made  by  the 
county  to  place  defendants  In  statu  quo.  This 
was  not  considered  oh  the  former  bearing  of 
this  case.  Equity  would  not  permit  the 
county  to  retain  the  bridge  and  other  improve- 
ments, and  have  said  warrants  canceled.  One 
of  the  fundamental  principles  of  equity  is, 
"He  who  aslts  equity  must  do  equity,"  even 
In  favor  of  one  who  has  entered  into  and 
executed  a  voidable  contract  City  of  Oak- 
land V.  Carpentier.  21  Cal.  642.  However,  the 
decision  on  the  ease  at  bar  is  not  based  upon 
the  ground  that  the  county  failed  to  offer  to  do 
equity,  but  on  the  ground  that  plaintiff  has  an 
adequate  remedy  at  law.  Other  cases  are 
cited  by  the  appellant.  Those  were  held  to  be 
proper  cases  for  the  intervention  of  a  court 
of  equity,  while  under  our  statute.  In  the  case 
at  bar,  the  county  has  an  adequate  remedy  at 
law.  Conceding  that  the  county  treasurer 
would  not  be  liable  In  case  he  should  pay  said 
wan-ants  before  the  final  determination  of 
their  legality  or  illegality,  in  an  action  at  law, 
no  doubt,  the  court,  upon  a  proper  showing, 
would  grant  an  order  restraining  the  treasurer 
from  paying  them  until  final  Judgment  was 
obtained  in  regard  to  their  legality.  The  coun- 
ty warrants  which  are  sought  to  be  canceled 
by  this  action  are  not  negotiable  under  the 
law  merchant.  The  power  to  cancel  a  writ- 
ten Instrument  is  a  purely  equitable  remedy, 
and  is  a  remedy  that  will  not  be  granted,  or 
Is  a  power  that  will  not  be  exercised,  unless 
there  is  some  special  ground  for  it  The  war- 
rants, being  nonnegotlable,  cannot  pass  into 
the  hands  of  bona  fide  holders,  so  as  to  divest 
the  county  of  any  defense  it  may  have  against 
their  payment  ^In  section  914,  2  Pom.  Eq. 
Jur.,  the  principle  involved  in  this  case  is 
stated  as  follows:  "The  doctrine  is  settled 
that  the  esclnslve  Jurisdiction  to  grant  purely 
equitable  remedies,  such  as  cancellation,  will 
not  be  exercised,  and  the  concurrent  Jurisdic- 
tion to  grant  pecuniary  recoveries  does  not 
exist  In  any  case  where  the  legal  remedy, 
either  affirmative  or  defensive,  which  the  de- 
frauded party  might  obtain,  would  be  ade- 
quate, certain,  and  complete."  The  doctrine 
there  enunciated  is  not  changed  or  modified  by 
the  laws  of  this  state.  The  rule  is  the  same 
In  states  where  the  code  practice  exists  as  In 
the  states  where  separate  courts  of  chancery 
are  maintained.  In  the  state  of  New  Yorlt. 
where  the  code  practice  obtains,  it  was  held 
In  Insurance  Co.  v.  Reals,  79  N.  Y.  202,  as  fol- 
lows: "The  case  presented  furnishes  no 
ground  for  the  interference  of  a  court  of  equi- 
ty. Such  a  court  will  not  Interfere  to  decree 
the  cancellation  of  a  written  Instrument  un- 
less some  special  circumstance  exists  estal)- 
lishing  the  necessity  of  a  resort  to  equity  to 
prevent  an  injury  which  might  be  irreparable, 
and  which  equity  alone  is  able  to  avert    That 


a  defense  exists  Is  iosufbcient.  Nor  Is  it 
enough  tlmt  the  evidence  be  lost"  In  Aller- 
ton  V.  Belde.i,  49  N.  Y.  373,  the  court  says: 
"The  right  to  the  relief  exists  only  where, 
from  the  form  of  the  security,  the  defense 
cannot  be  made  available  at  law,  or  where  the 
Instrument  sought  to  be  avoided  Is  a  cloud  up- 
on the  title  to  land,  or  some  other  necessity 
for  the  Interposition  of  a  court  of  equity  is 
shown."  In  Town  of  Venice  v.  Woodruff,  62 
N,  Y.  462,  it  Is  said:  "A  court  of  equity  wlU 
not  Interfere  to  decree  the  cancellation  of  a 
written  Instrument  unless  some  special  cir- 
cumstance exists  establishing  the  necessity  of 
a  resort  to  equity  to  prevent  an  Injury  which 
might  be  Irreparable,  and  which  equity  alone 
Is  competent  to  avert."  To  the  same  effect  are 
Town  of  Grand  Chute  v.  Winegar,  15  Wall. 
373;  Edelman  v.  Latshaw  (Pa-  Sup.)  28  AtL 
475.  Where  the  invalidity  of  an  instrument 
appears  on  its  face,  or  where  there  is  no  dan-- 
ger  of  the  instrument  passing  into  the  hands 
of  an  Innocent  holder,  and  where  there  is  an 
adequate  remedy  at  law,  a  court  of  equity 
will  not  take  Jurisdiction,  and  decree  the  can- 
cellation of  such  Instrument.  Story,  Eq.  Jur. 
§  700a;  Delaine  Oo.  v.  James,  94  U.  S.  214. 
In  Ada  Co.  V.  Gess  (Idaho)  43  Pac.  71  (which 
was  an  application  for  an  Injunction  to  re- 
strain the  payment  of  certain  county  war- 
rants), the  court  holds  that  there  was  a  com- 
plete and  adequate  remedy  at  law,  and  there- 
fore equity  could  not  be  invoked.  See,  also, 
Morgan  v.  Board  (Idaho)  39  Pac.  1118;  Rogers 
V.  Hayes  (Idaho)  32  Pac.  230;  Clark  v.  Day- 
ton, 6  Neb.  192.  In  Farmlngton  VUlage  Corp. 
V.  Sandy  River  Nat  Bank,  85  Me.  46,  26  AU. 
965,  the  doctrine  applicable  to  the  case  at  bar 
is  clearly  stated.  That  was  a  bill  In  equity, 
praying  for  a  perpetual  injunction  against 
the  defendants,  enjoining  them  from  negotiat- 
ing or  delivering  certain  l>onds  Issued  by  said 
corporation.  It  is  there  held  that  a  court  of 
equity,  in  a  proper  case,  has  full  power  to  or- 
der the  cancellation  of  bonds  or  other  written 
instruments;  but  that  it  is  a  power  which  the 
court  in  its  discretion,  will  exercise  with  care, 
and  only  in  accordance  with  what  the  court 
believes  to  be  proper  and  right  under  the  cir- 
cumstances; and  that  such  power  will  not  be 
exercised  where  the  legal  remedy,  either  af- 
firmative or  defensive,  would  be  adequate, 
certain,  and  complete.  To  the  same  effect  is 
Delaine  Co.  v.  James,  94  U.  S.  207,  and  Town 
of  Glastonbury  v.  McDonald's  Adm'r,  44  Vt 
4i50.  In  this  case  the  county  need  not  wait 
for  the  defendants  to  sue  on  said  warrants, 
but  it  can  force  defendants  to  do  so  by  virtue 
of  the  provisions  of  section  4928,  Rev.  St., 
which  is  as  follows:  "An  action  may  be 
brought  by  one  person  against  another  for  the 
purpose  of  determining  an  adverse  claim 
which  the  latter  makes  against  the  former 
for  money  or  property  upon  an  alleged  obliga- 
tion." This  statute  provides  a  complete  and 
adequate  remedy  against  the  delay  of  defend- 
ants in  bringing  suit  upon  said  warrants,  and 
may  be  Invoked  on  behalf  of  the  county.    In 


Digitized  by 


Google 


826 


47  PACIFIC  REPORTER. 


(Or. 


such  suit  any  legal  defense  which  the  county 
has  against  the  payment  of  said  warrants 
may  be  interposed.  Section  4928,  supra,  is 
the  same  as  section  1050,  Code  Civ.  Proc.  Cal., 
and  is  a  transcript  of  section  527  of  the  old 
practice  act  of  California.  In  Lewis  v.  To- 
bias, 10  Cal.  578,  which  was  a  suit  In  equity 
to  compel  the  surrender  and  cancellation  of 
a  promissory  note,  the  court  held  that  said 
section  afforded  an  adequate  remedy.  The 
court  says:  "If  the  doctrine  contended  for  by 
respondent  be  at  all  debatable  elsewhere,  it  Is 
more  clear  here,  for  we  have  a  statute  where- 
by a  party  may  force  his  adversary  to  wage 
his  claims,  or  else  forever  abandon  them." 
Again,  the  court  says:  "While,  if  we  recog- 
nize the  principle  Involved  by  the  respondent, 
we  must  necessarily  admit  that  in  every  case 
in  which  the  payor  of  note,  or  bond,  or  other 
money  security,  has  a  defense  to  it,  though 
purely  legal,  we  must  admit  him,  at  his  pleas- 
ure. Into  a  court  of  equity,  deny  the  holder  a 
trial  by  Jury,  and  permit  the  payor  to  take  the 
place  of  the  actor  in  a  proceeding  to  test  his 
liability.  We  see  no  necessity  for  such  a 
principle,  and  we  think  it  would  produce  only 
confusion,  and  that  it  starts  with  a  denial  of 
a  positive  right  of  the  holder.  If  the  holder 
unreasonably  delays  to  sue,  the  payor  may 
force  him  to  do  so  under  the  statute."  The 
case  of  Lewis  v.  Tobias  is  affirmed  in  Smith 
V.  Sparrow,  13  Cal.  590,  and  in  Shain  v.  Bel- 
vln,  79  Cal.  262,  21  Pac.  747.  The  action  pro- 
vided for  by  said  section  4928  is  an  action  at 
law,  and  triable  In  the  ordinary  course  of  law, 
and  by  Jury,  unless  waived.  Taylor  v.  Ford, 
92  Cal.  419,  28  Pac.  441.  If  the  county  has  a 
legal  defense  to  the  payment  of  said  warrants, 
by  permitting  it  to  come  Into  a  court  of  equi- 
ty the  defendants  would  be  deprived  of  a  trial 
by  Jury.  The  defendants  would  thus  be  de- 
prived of  a  positive  right  which  the  law  gives 
them.  The  former  decision  In  this  case  Is  re- 
versed, and  the  order  of  the  trial  court  In  sus- 
taining the  demurrer  and  the  Judgment  en- 
tered therein  are  sustained.  Costs  of  this  ap- 
peal awarded  to  respondents. 

HUSTON  and  QUARLES,  JJ.,  concur. 


(30  Or.  3a) 

INMAN,  POULSEN  &  CO.  v.  SPRAGUB 
et  al. 

(Supreme  Court  of  Oregon.     Feb.  15,  1807.) 

ASSIONMKNT    FOR    BENEFIT    OF   CREDITORS— PrEF- 
RKRNCBS. 

Mortgages  executed  by  a  failing  debtor  to 
particular  creditors  immediately  prior  to  a  gen- 
eral assignment,  which  the  debtor  did  not  then 
contemplate,  and  accepted  in  good  faith,  to  se- 
cure a  bona  fide  debt,  are  not  parts  of  the  as- 
signment, so  as  to  invalidate  the  same,  nnder 
Hill's  Ann.  Laws,  |  3173,  declaring  that  no 
general  assignment  shall  be  valid,  unless  made 
for  the  benefit  of  all  the  creditors. 

Appeal  from  circuit  court,  Multnomah 
county;   Loyal  B.  Stearns,  Judge. 

Actioo  by  Inman,  Poulsen  &  C3o.  against 
Edwin  J.  Sprague  and  others  to  cancel  cer- 


tain Instmments  as  In  frnnd  of  creditors. 
From  a  decree  for  defendants,  plaintiff  ap- 
peals.    Affirmed. 

On  January  23,  1894,  the  plaintiff  com- 
menced an  action  at  law  against  the  defend- 
ants E.  J.  Sprague  and  wife,  and  caused  all 
their  property,  consisting  of  certain  real  es- 
tate In  the  city  of  Portland,  to  be  attached. 
Thereafter,  and  on  the  25tb  of  the  same 
month,  the  Spragues  mortgaged  the  attach- 
ed property  to  the  defendant  bank,  to  secure 
the  payment  of  a  promissory  note  for  $400, 
then  long  overdue,  and  which  they  had  re- 
peatedly promised  to  secure.  On  the  30th  of 
January,  they  gave  another  mortgage  to  the 
defendant  the  Portland  Lumbering  &  Manu- 
facturing Company,  to  secure  an  indebted- 
ness of  $105  due  the  company  and  $400  due 
their  son  Charles  S.  Sprague,  and  on  the  31st 
of  January  made  a  general  assignment  for 
the  benefit  of  creditors  to  the  defendant 
John  Myers.  Both  the  mortgages  referred 
to  were  accepted  by  the  mortgagees  in  good 
faith,  to  secure  a  bona  fide  existing  debt, 
and  without  any  knowledge  of  plaintiff's  at- 
tachment, or  of  any  intention  on  the  part 
of  the  Spragues  to  make  a  general  assign- 
ment for  the  benefit  of  creditors.  The  as- 
signee immediately  qualified,  and,  having  en- 
tered upon  the  discharge  of  his  duties,  the 
plaintiff,  on  May  3,  1894,  presented  to  him, 
for  allowance  as  a  claim  against  the  estate 
of  his  assignors,  a  duly-certified  copy  of  its 
Judgment' recovered  In  the  action  at  law  re- 
ferred to.  Thereafter  the  assignee  made  his 
report  of  the  claims  filed  against  the  estate. 
Including  that  of  plaintiff,  and  applied  for 
and  obtained  an  order  authorizing  him  to 
pay  certain  expenses  incurred  In  the  man- 
agement of  the  estate,  and  continued  to  dis- 
charge the  duties  of  his  office  until  Novem- 
ber 1,  1894,  when  the  plaintiff  commenced 
this  suit  to  have  the  mortgages  and  assign- 
ment set  aside,  on  the  ground  that  the  same 
were  fraudulent  and  void  as  to  creditors. 
The  debtors  Sprague,  the  assignee,  Myers, 
and  the  mortgagees,  the  bank  and  the  lum- 
bering company,  were  all  made  parties  to 
the  suit.  Answers  were  filed,  and,  on  the 
proof  taken,  the  court  held  that,  although  no 
fraud  was  proven,  the  mortgages  and  as- 
signment must,  in  law,  be  deemed  parts  of 
the  same  transaction,  and,  construed  as  one 
instrument,  the  assignment  is  void,  as  creat- 
ing a  preference,  but  that  plaintiff  is  estop- 
ped by  its  conduct  from  maintaining  this 
suit.    From  this  decree,  it  has  appealed. 

R.  R.  Duniway,  for  appellant  8.  H.  Gru- 
ber,  for  respondents. 

BEAN,  J.  (after  stating  the  facts).  From 
the  statement  of  facts  it  will  be  observed 
that  the  questions  presented  by  the  record 
are  whether  the  assignment  from  the 
Spragues  to  the  defendant  Myers  Is  void,  as 
creating  an  illegal  preference,  and,  if  so, 
whether  the  plaintiff  is  estopped  by  its  con- 
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duct  from  Insisting  upon  sucb  inyalldity.  It 
is  claimed  that  tbe  assignment  is  void  un- 
der section  3173,  Hill's  Ann.  Laws,  which 
provides  that  "no  general  assignment  of 
property  by  an  insolvent,  or  in  contempla- 
tion of  insolvency,  for  the  benefit  of  cred- 
itors, shall  be  valid  unless  made  for  the 
benefit  of  all  his  creditors  in  proportion  to 
the  amount  of  their  respective  claims." 
Standing  by  itself,  the  assignment  is  unob- 
jectionable. It  is  in  the  usual  form,  pur- 
ports to  transfer  all  the  property  of  the  as- 
signors for  the  benefit  of  all  their  creditors, 
In  proportion  to  their  respective  claims. 

But  the  contention  for  the  plaintiff  is  that 
the  assignment  and  mortgages  to  the  bank 
and  lumliering  company  were  but  parts  of 
one  and  the  same  transaction,  and,  in  law, 
form  but  one  instrument,  and  are  therefore, 
talsen  together,  in  effect,  a  general  assign- 
ment, with  preferences  and  within  tbe  de- 
nunciation of  tbe  statute.  Unless  this  posi- 
tion can  be  sustained  from  the  evidence,  the 
plaintiff's  case  must  fall,  for  there  is  noth- 
ing in  the  statute  which  prohibits  a  debtor 
in  failing  circumstances  from  preferring  one 
creditor  to  another,  unless  it  is  done  in  con- 
templation of  and  as  part  of  a  general  as- 
signment At  common  law,  a  debtor 'could 
lawfully  make  an  assignment  with  prefer- 
ences in  favor  of  certain  creditors,  and  It 
was  to  cut  this  doctrine  up  by  the  roots  that 
.the  statute  was  passed.  But  It  does  not  un- 
dertake to  limit  or  affect  the  right  of  an  in- 
solvent debtor  to  sell  or  mortgage  his  prop- 
erty to  one  or  more  of  his  general  creditors, 
even  to  the  exclusion  of  all  the  others.  Its 
operation  is  limited  to  the  matter  of  gen- 
eral assignments,  and  the  preferences  against 
which  It  is  directed  must  be  contained  either 
in  the  assignment  itself  or  in  some  other 
Instrument  forming  in  law  a  part  thereof. 
Burrill,  Assignm.  S  167.  As  said  by  the  su- 
preme court  of  Iowa  in  construing  a  simi- 
lar statute,  it  "does  not  limit  or  affect  the 
right  of  an  insolvent  debtor,  or  one  con- 
templating insolvency,  or,  Indeed,  any  other, 
to  sell  or  mortgage  a  part  or  all  of  his  prop- 
erty to  one  or  more  of  his  many  creditors, 
in  payment  or  security  of  a  particular  debt 
or  debts.  And  this  is  true,  although  such 
sale  or  mortgage  may,  practically,  defeat  all 
other  creditors  than  the  grantee  from  col- 
lecting their  demands.  Nor  does  the  statute 
prohibit  or  Interfere  with  the  right  of  any 
debtor,  as  It  existed  prior  to  the  statute,  to 
make  a  partial  assignment  In  other  words, 
the  statute  does  not  expressly  or  by  implica- 
tion extend  any  farther,  or  apply  to  any  in- 
strument or  conveyance,  other  than  to  a  gen- 
eral assignment.  And  therefore  It  Is  still 
competent  for  any  debtor  to  pay  a  part  of 
his  creditors  in  full;  to  secure  another  part, 
by  mortgage  or  deed  of  trust,  upon  a  part 
of  his  property;  to  make  a  partial  assign- 
ment of  still  other  property,  for  the  benefit 
•of  certain  other  creditors,  with  or  without 
preference;   an<|  afterwards  to  make  a  gen- 


eral assignment  The  statute  simply  pro- 
vides that  such  general  assignment  shall  not 
be  valid,  unless  It  Is  made  for  the  benefit  of 
all  the  creditors  pro  rata."  Lampson  v.  Ar- 
nold, 19  Iowa,  479,  486.  The  rule,  however, 
is  well  established,  that  several  instruments, 
executed  at  or  about  the  same  time,  and 
forming  part  of  the  same  transaction,  will 
be  considered  together  and  as  one  instru- 
ment, and  if,  when  so  construed,  they  have 
the  effect  of  a  general  assignment  with  pref- 
erences, they  come  within  the  terms  of  the 
statute,  and  are  void.  Burrows  v.  Ijcbn- 
dorff,  8  Iowa,  96;  Cole  v.  Dealham,  13  Iowa, 
551;  Van  Patten  v.  Burr,  52  Iowa,  518,  3 
N.  W.  524.  But,  although  several  Instxu- 
ments  may  in  fact  be  executed  at  or  about 
tbe  same  time,  they  do  not  necessarily  form 
one  transaction,  nor  must  they  necessarily  be 
construed  as  one  Instrument.  Whether  they 
do  or  not  depends  upon  the  character  of 
the  Instruments,  tbe  circumstances  of  the 
case,  and  the  intent  of  the  parties.  In  other 
words.  It  is  a  question  of  fact  to  be  deter- 
mined from  the  evidence,  like  any  other  fact 
in  the  case.  Upon  this  point  the  case  of 
Van  Patten  v.  Burr  Is  peculiarly  Instructive. 
In  that  case  an  Insolvent  debtor  executed 
two  chattel  mortgages  and  an  assignment, 
all  bearing  the  same  date.  A  suit  by  an  at- 
taching creditor  to  set  the  mortgages  and 
assignment  aside  first  came  before  the  su- 
preme court  on  a  demurrer  to  the  petition, 
which  alleged  that  the  debtor,  "In  contempla- 
tion of  Insolvency,  and  being  then  insolvent, 
made,  executed,  and  delivered.  In  writing,  a 
general  assignment  of  his  property  for  the 
benefit  of  his  creditors  contained  In  three 
instruments  executed  by  him,"  and  "that 
said  Instruments  were  Intended  and  do  con- 
stitute, as  a  whole,  a  general  assignment  of 
his  property  for  the  benefit  of  creditors." 
.  And  It  was  held  that  under  such  allegations, 
the  three  Instruments  constituted  but  one 
transaction,  and  together  made  a  general  .as- 
signment for  the  benefit  of  creditors  with 
preferences,  and  was  void  under  the  statute. 
Van  Patten  v.  Burr,  supra.  The  case  was 
remanded  for  trial,  and  again  came  before 
the  court  on  the  merits,  when  it  was  held 
that  one  of  the  mortgages  was  good,  be- 
cause it  appeared  that  It  had  been  taken  and 
accepted  by  the  mortgagee  without  knowl- 
edge of  tbe  contemplated  assignment  Van 
Patten  v.  Burr,  55  Iowa,  224,  7  N.  W.  522. 
And  In  Perry  v.  Vezina,  63  Iowa,  2S,  18  N. 
W.  657,  a  chattel  mortgage  executed  three 
hours  before  a  general  assignment,  was  held 
not  to  Invalidate  the  assignment,  it  appear- 
ing that  the  debtor  did  not  contemplate  mak- 
ing it  when  the  mortgage  was  made.  In- 
deed, In  all  ca-ses  of  this  character  the  true 
guiding  principle  of  the  decision  is  the  in- 
tention of  the  parties.  If  the  instrument 
giving  a  preference  Is  executed  and  received 
In  good  faith,  with  the  intention  of  paying 
or  securing  a  bona  fide  debt,  and  not  as  a 
part  of  a  general  assignment  under  the  stat- 
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nte.  It  Is  valid,  however  ne&ir  Its  execution 
may  be  In  point  of  time  to  a  subsequently 
execnted  assignment  Bnt  Trben  an  Insol- 
vent debtor  bas  formed  tbe  determination 
to  voluntarily  dispose  of  all  his  property  for 
the  benefit  of  his  creditors,  and  bas  entered 
upon  tbe  performance  of  that  determination, 
tbe  number  or  character  of  the  Instruments 
used  by  him  to  accomplish  bis  purpose  Is 
wholly  immaterial.  The  law  will  regard  all 
his  acts  having  for  their  object  the  accom- 
plishment of  tbjs  purpose  as  parts  of  one 
single  transaction,  and  will  read  into  the  as- 
signment, when  executed,  all  prior  acts  of 
the  debtor  having  reference  to  the  disposi- 
tion of  bis  property,  and,  If  any  preferences 
are  shown  to  have  been  given  by  him  to  one 
creditor  over  another,  the  assignment  will 
be  declared  void  under  the  statute.  Nelson 
V.  Garey,  15  Neb.  631,  19  N.  W.  630;  Pres- 
ton V.  Spaulding,  120  111.  208,  10  N.  B.  903; 
Benbam  v.  Ham,  5  Wasb.  128,  31  Fac.  469; 
Boot  V.  Potter,  50  Mich.  506,  26  N.  W.  682; 
Root  &  Co.  V.  Harl,  62  Mich.  420,  29  N.  W. 
28;  Burnbam  v.  Hasklns,  79  Mich.  35,  44  N. 
W.  841;  Lumber  Co.  v.  Ott,  142  U.  8.  622, 
12  Sup.  Ct  318;  Perry  v.  Holden,  22  Pick. 
269. 

Within  these  principles  of  law,  the  solution 
of  this  case  Is  not  at  all  difficult  There 
Is  not  a  scintilla  of  evidence  In  the  record 
to  show  that  tbe  Spragues  contemplated 
making  a  general  assignment  at  the  time  ei- 
ther of  tbe  mortgages  referred  to  was  exe- 
cuted. Indeed,  tbe  inference  from  tbe  testi- 
mony la  that  the  intention  to  do  so  was  not 
formed  until  after  an  unsuccessful  attempt 
on  the  day  of  Its  execution,  to  borrow  the 
money  with  which  to  pay  the  plaintiff's 
claim.  And,  further,  It  Is  sUpulated  that  the 
lumbering  company,  at  tbe  time  It  accept- 
ed tbe  mortgage,  had  no  knowledge  of  any 
Intention  on  the  part  of  the  Spragues  to 
make  an  assignment  for  the  benefit  of  cred- 
itors, If  such  an  Intention  existed,  and  no 
actual  knowledge  of  plaintiff's  attachment; 
and  the  undisputed  testimony  in  reference 
to  the  bank's  mortgage  is  to  the  same  effect 
Both  mortgages  were  received  by  the  mort- 
gagees In  good  faith,  In  the  usual  and  ordi- 
nary course  of  business,  to  secure  an  ex- 
isting Indebtedness,  and,  nnder  the  testi- 
mony and  tbe  law  as  we  understand  It  can- 
not be  taken  as  parts  of  tbe  subsequently 
executed  assignment.  It  follows  that  the  de- 
cree of  the  court  below  must  be  affirmed, 
without  considering  tbe  question  of  estoppel; 
and  It  Is  so  ordered. 


(30  Or.  448) 
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(Supreme  Court  of  Oregon.  Feb.  15,  1897.) 
Tbvst — Action  to  Enforce— Accodntiso— Costs. 
1.  In  a  suit  to  enforce  a  tmst,  and  to  estab- 
lish plaintiff's  interest  In  land  conveyed  to  de- 
fendant by  their  father  (an  undivided  one-half 
thereof  to  be  held  in  trust  for  plaintiff),  in  con- 
dderation  of  an  agreement  by  tbe  sons  to  pay 

S  Rehearlns  peadinSt 


the  father's  outstanding  debts,  only  those  ac- 
counts are  at  issue  which  relate  directly  to  the 
land,  and  a  general  accounting  between  the  pai^ 
ties  IS  improper. 

2.  One  who  has  title  to  land,  an  undivided 
one-half  of  which  he  holds  In  trust  for  another, 
cannot  charge  the  beneficiary  witb  sul»idies 
paid  to  street-railway  and  water  companies,  on 
his  own  responsibility,  and  aa  a  matter  of  spec- 
niation. 

3.  A  trustee  who  occupies  the  land,  and  re- 
ceives the  income  therefrom,  for  which  he  ren- 
ders no  account  is  not  entitled  to  compensa- 
tion for  services. 

4.  On  the  enforcement  of  a  tmst  which  the 
trustee  wrongfully  attempts  to  repudiate,  plain- 
tiff is  entitled  to  his  costs  and  disbursements. 

Appeal  from  circuit  court  Multnomab  coun- 
ty;   L.  B.  Steams,  Judge. 

Cross  bill  by  Osmon  Royal  against  Ladm 
Royal  to  enjoin  an  action  of  ejectment,  and  to 
enforce  a  trust  In  the  land.  From  a  decree  en- 
forcing tbe  trust  but  charging  plaintiff  witb 
certain  sums,  be  appeals.     Modified. 

This  Is  a  proceeding  by  cross  bill  to  enjoin  an 
action  at  law,  and  for  a  decree  that  plaintiS 
Is  tbe  owner  of  an  undivided  half  interest  In 
the  real  property  which  the  defendant  seeks  to 
recover  in  the  action.  The  facts  are  tliat  on 
September  15,  1875,  C.  W.  Royal,  the  father 
of  the  parties  to  this  suit  conveyed  the  land  in 
question  to  the  defendant,  Ladru  Royal,  In  con- 
sideration of  an  agreement  by  him  and  his 
brother  to  pay  and  discbarge  his  outstanding 
obligations,  the  undivided  one-half  tberectf  to 
be  hdd  bi  trust  for  plaintiff.  To  accomplish 
this  purpose,  the  said  parties  put  their  earnings 
Into  a  common  fund,  which  was  ased  bi  tbe 
support  of  themselves  and  parents,  and  In  pay- 
ment of  sucb  outstanding  debts  until  August 
1878,  when  the  plaintiff,  Osmon  Royal,  went 
East  to  attend  school  and  complete  bis  profes- 
sional education,  where  be  remained  until  some 
time  in  1885,  when  he  returned  to  Oregon,  and 
soon  thereafter  erected  a  sanitarium  upon  the 
land  In  question,  and  occupied  tbe  same  until 
about  tbe  25tb  of  October,  1892,  at  which  time 
the  defendant  denying  his  title  or  Interest 
therein,  brought  an  action  to  recover  posses- 
sion of  the  property,  and  In  sucb  action  this 
cross  bill  was  filed.  Tbe  defendant  answered 
tbe  cross  bill,  denying  the  plalntlflTs  alleged  in- 
terest in  the  property,  and  set  np  title  in  him- 
self, and,  in  addition  thereto,  claimed  and  al- 
leged that  be  bad  paid  more  than  bis  propor- 
tion of  the  debts  of  bis  father  outstanding  at 
tbe  time  tbe  deed  was  made,  bi  1875;  bad 
loaned  the  plaintiff  money  to  assist  him  in  pro- 
curing an  education;  bad  put  valuable  and  per- 
manent Improvements  upon  tbe  property,  and 
Incurred  divers  and  sundry  other  expenses  In 
tbe  management  thereof,  which  be  claimed 
should  be  charged  against  the  plaintiff's  Inter- 
est therein,  if  it  should  be  found  that  tbe  alle- 
gations of  bis  complaint  In  that  regard  are  tme. 
Upon  a  trial  In  open  court  of  tbe  Issues  joined. 
It  was  decreed  that  plaintiff  is  the  owner  of  an 
undivided  one-half  of  the  real  property  In  con- 
troversy, and  that  defendant  held  tbe  tltk 
thereof  In  trust  for  bim.  Tbe  cause  was  then 
sent  to  a  referee^  witb  Instructlona  to  ascertain 
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and  i-eport  to  the  court,  from  the  evidence  al- 
ready taken— First,  the  amount  of  the  indebt- 
edness of  C.  W.  Royal  at  the  time  of  the  exe- 
cution of  the  deed  to  Ladru  Royal,  in  1875; 
second,  how,  when,  and  by  whom  these  debts 
were  paid,  and  fi-om  what  source  the  money 
was  derived;  third,  what  expenditures  have 
been  made  by  either  party  on  account  of  the 
land  justly  chargeable  thereto,  or  for  which 
the  party  making  such  expenditures  is  entitled 
to  credit;  fourth,  whether  the  property  has 
been  incumbered,  by  mortgage  or  otherwise, 
prior  to  the  commencement  of  this  suit,  and, 
if  incumbered  and  money  borrowed,  when  and 
by  whom,  in  what  amount  or  amounts,  and  to 
what  use  applied,  and  by  whom;  fifth,  what 
sum  or  sums  of  money  was  or  were  advanced 
by  either  party  to  the  other  from  the  8th  day 
of  August,  1878,  the  day  when  pialntlfit  left 
Oregon  to  attend  school,  until  his  return,  in 
1885.  After  the  case  had  been  argued  and 
submitted  to  the  referee,  the  court,  on  motion 
of  defendant,  directed  him  to  Include,  in  his  re- 
port, an  answer  to  the  following  additional 
questions:  (1)  What  sum  or  sums  of  money 
were  advanced  to  either  by  the  other  after 
plaintiff's  return  from  school.  In  1885,  up  to 
the  commencement  of  this  suit;  (2)  what.  If 
any,  sums  of  money  Ladru  Royal,  paid  out  for 
the  care  and  maintenance,  of  his  father  and 
mother  since  the  -  conveyance  of  the  land  to 
him;  and  (3)  a  general  statement  of  all  the  ac- 
counts between  the  jwrties.  In  due  time,  the 
referee  reported  that  the  indebtedness  of  C.  W. 
Royal,  at  the  time  of  the  execution  of  the  deed 
by  him  to  the  defendant,  amounted  to  $1,682.- 
90;  second,  that  these  debts  had  been  paid,  but 
it  was  impossible  to  determine  from  the  evi- 
dence when  they  were  settled,  except  tliat  prior 
to  August  8,  1878,  there  had  been  paid  on  ac- 
count thereof  $1,080.99,  principal  and  interest, 
and  on  that  date  there  remained  unpaid  $838.- 
75,  making  the  total  amount,  paid  and  unpaid, 
$1,917.74.  The  referee  also  finds  that  the  busi- 
ness was  generally  done  by  the  dejtendant  di- 
rectly, or  through  the  agency  of"  others;  and 
that,  to  enable  him  to  make  payments  on  said 
indebtedness,  the  plaintiff,  as  well  as  Mr.  and 
Mrs.  C.  W.  Royal,  turned  into  his  possession 
and  control  their  resources  and  earnings;  and 
that  these,  together  with  his  own  earnings, 
constituted  the  source  from  which  the  debts 
were  paid.  He  then  undertakes  to  estimate 
the  amotmt  of  money  so  received  by  the  de- 
fendant from  the  plaintiff  and  Mr.  and  Mrs.  C. 
W.  Royal,  and  applied  by  him  in  payment  and 
discharge  of  these  debts,  and  arrives  at  thecon- 
clu.sion  that  on  August  8,  1878,  there  was  due 
from  the  plaintiff  to  the  defendant,  on  account 
of  advances  by  the  latter  In  excess  of  his  share, 
the  sum  of  $155.90.  In  answer  to  the  third 
question,  the  referee  finds  that  the  cost  of  Im- 
provements, which  were  made  by  the  defend- 
ant exclusively,  less  a  small  amount  paid  by 
Mrs.  C.  W.  Royal,  amounted  in  the  aggregate 
to  $4,877,  one-half  of  which  should  be  charged 
to  the  plaintiff;  and,  in  addition  thereto,  ho 
f.nds  the  plaintiff  should  be  charged  with  one- 


half  of  certain  subscriptions  in  aid  of  street- 
railway  lines  and  money  invested  in  water- 
works by  the  defendant,  amounting,  principal 
and  interest,  to  $1,.567.19,  and  with  one-half  of 
$1,100,  taxes  paid  by  defendant  on  the  prop- 
erty, and  with  $900,  for  defendant's  services  as 
trustee.  lie  also  finds  that  the  defendant 
loaned  to  the  plaintiff,  white  he  was  East,  at- 
tending school,  the  sum  of  $790;  and  that,  be- 
tween the  time  of  plaintlfTs  return  to  Oregon 
and  the  commencement  of  this  suit,  he  became 
and  Is  indebted  to  the  defendant  on  general  ac- 
count In  the  sum  of  $2,800.95.  The  referee 
then  summarizes  the  account,  and  finds  that 
the  plaintiff  Is  Indebted  to  the  defendant,  in- 
cluding interest,  in  the  sum  of  $11,772.89. 
This  was  reduced  by  the  court  to  $8,088.78, 
and  a  decree  entered  in  favor  of  the  defendant 
for  that  amount,  from  which  the  plaintiff  ap- 
peals. 

Rufus  Mallory  and  Dell  Stuart,  for  appellant. 
H.  II.  Northup,  for  respondent 

BEAN,  J.  (after  stating  the  facts).  No  ap- 
peal having  been  taken  from  that  part  of 
the  decree  establishing  plaintiff's  interest  In 
the  land  in  controversy,  the  only  question 
before  us  is  the  state  of  the  accounts  between 
the  parties  In  reference  to  such  matters  as 
are  properly  chargeable  to  the  land.  The 
court  below  seems  to  have  proceeded  upon 
the  theory  that  the  suit  Is  for  a  general 
accounting,  and,  by  Its  decree,  undertook  to 
adjust  and  settle  the  entire  account  between 
the  parties.  But  the  sole  object  and  pur- 
pose of  the  suit  being,  as  we  regard  it,  to 
enforce  a  trust,  and  establish  the  plaintiff's 
interest  In  a  particular  tract  of  land,  no  ques- 
tions could  be  properly  tried  therein  except 
such  as  arose  out  of  or  were  directly  con- 
nected with  the  subject-matter  of  the  suit. 
And  since  all  matters '  embraced  In  the  sec- 
ond order  of  reference  relate  entirely  to  the 
general  course  of  dealing  between  the  par- 
ties after  the  return  of  plaintiff  from  the 
East,  and  have  no  connection  whatever  with 
the  subject-matter  of  this  controversy,  but 
embrace  matters  wholly  foreign  thereto,  we 
shall  dismiss,  without  fvu:ther  consideration, 
the  referee's  findings  In  reference  thereto, 
and  shall  eliminate  all  questions  of  gen- 
eral accounting  between  the  parties  concern- 
ing matters  arising  after  the  return  of  the 
plaintiff  from  the  East,  in  1885,  leaving  them 
to  be  considered  in  some  proper  proceeding 
to  be  instituted  hereafter  if  deemed  advisa- 
ble by  either  of  the  parties. 

The  only  questions  which  it  seems  to  us' 
can  be  properly  considered  here  are  (1)  the 
amount  of  indebtedness  of  C.  W.  Royal,  the 
father  of  the  parties  to  this  suit,  paid  by 
the  defendant,  and  properly  chargeable  to  the 
plaintiff;  (2)  the  value  of  the  Improvements 
upon  the  property  made  by  him;  (.3)  the 
amount  of  money  loaned  by  him  to  the  plain- 
tiff during  the  time  the  latter  was  East,  at- 
tending school,  for  the  payment  of  which 
the  land  was  held  as  security;   and  (4)  the 
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amount  defendant  bas  realized  from  th« 
propeity,  either  as  rents  and  profits,'  or  other- 
wise. These  are  entirely  questions  of  fact, 
and  we  shall  simply  state  briefly  the  conclu- 
sions arrived  at  after  an  exhaustive  exami- 
nation of  the  record,  conscious,  however,  of 
the  fact  that,  owing  to  the  uncertainty  of  the 
testimony,  they  are,  at  best,  only  approxi- 
mately right 

In  reference  to  the  first  question,  the  evi- 
dence consists  of  the  indistinct  recollection 
of  the  itartles,  and  of  their  father  and 
mother,  and  la  very  conflicting  and  unreli- 
able. No  list  of  the  liabilities  seems  to  have 
been  made  at  the  time  of  the  conveyance, 
and  no  subsequent  account  kept  of  the  pay- 
ments thereon,  or  of  who  supplied  the  money 
to  make  them.  The  only  definite  landmark 
In  the  whole  transaction  Is  the  fact  that  on 
August  8,  1S78  (the  day  before  the  plaintitf 
started  East),  he  and  defendant  had  a  par- 
tial accounting  or  adjustment  of  their  finan- 
cial atfairs,  from  a  written  memorandum  of 
which,  made  at  the  time,  it  appears  that  the 
outstanding  obligations  then  amounted  to 
$1,258,  and  consisted  of  divers  and  sundry 
small  unsecured  debts,  and  a  mortgage  on 
the  property  for  $500.  As  this  is  the  most 
definite  and  reliable  fact  In  the  whole  trans- 
action, we  shall  adopt  it  as  a  starting  point 
for  an  accounting  between  the  parties;  and 
as  it  appears  from  the  testimony  that  all 
payments  thereafter  made  In  liquidation  of 
the  debts  then  outstanding  were  made  by 
the  defendant,  we  shall  allow  him  credit 
for  the  amount  thereof.  It  appears,  bow- 
ever,  that  the  claims  of  Gllham  for  $90, 
Cummings  for  $100,  Stlnson  for  $20,  and 
Fletcher  for  $108,  were  never  paid  by  the 
defendant  at  any  time,  and  that  on  the  debt 
of  $100  due  J.  H.  B.  Royal  he  paid  but  $85; 
so  that  from  this  sum  total  there  should  be 
deducted  $333,  leaving  the  sum  of  $d25  as 

■  the  amount  of  the  then  outstanding  debts, 
which  the  defendant  subsequently  paid,  and 
for  which  he  is  entitled  to  credit 

In  the  matt»-  of  improvements  on  the 
proper^,  the  testimony  shows  them  to  con- 
sist of  a  house,  of  the  probable  value  of 
$1,800;  fencing,  $200;  well,  $75;  cistern, 
$25;  clearing  18  acres,  at  $50  an  acre,  $900, 
—making  a  total  of  $3,050.  From  this  there 
should  be  deducted  the  sum  of  $700,  expend- 
ed by  plaintiff  in  building  an  addition  to  the 
dwelling  house  after  his  return  from  the 
£)ast  leaving  a  balance  of  $2,350  to  defend- 
ant's credit  on  this  account     The  matter  of 

.  subsidies  and  subscriptions  to  street-railways 
and  water  companies,  for  which  the  defend- 
ant was  allowed  credit  by  the  referee  and 
court  beloiw,  must  be  entirely  eliminated 
from  his  account;  the  evidence  very  clearly 
showing  they  were  made  on  his  own  re- 
sponsibility, for  bis  own  benefit,  and  as  mere 
matter  of  speculation,  and  in  no  sense  proper 
charges  against  plaintifiT.  His  claim  of  credit 
on  account  of  taxes  paid  is  based  upon  the 
tact  that  be  paid  taxes  upon  certain  mort- 


gages given  by  hlmsdf  npon  the  prop«tj: 
and,  the  evidence  in  relation  to  the  amauDt 
thereof  being  indefinite  and  uncertain,  in 
our  opinion,  be  should  be  allowed  no  more 
than  $211,  the  amount  admitted  by  ttie  re- 
ply; nor  should  he  be  allowed  any  compeo- 
sation  for  his  services  as  trustee.  He.  to 
gether  with  his  father  and  mother,  had  pos- 
session and  control  of  the  property,  and  of 
the  incomes  derived  therefrom,  durine  the 
entire  time,  for  which  he  has  rendered  no 
account  and  Is  not  charged  In  this  proceed- 
ing with  the  use  and  occupation  or  rents  and 
profits. 

The  evidence  indicates,  and  It  seems  to  be 
conceded  by  the  plaintiff,  that  prior  to  his 
trip  East,  to  attend  school,  it  was  agreed 
that  all  moneys  loaned  to  him  by  defendant 
while  thus  engaged  should  be  regarded  as 
a  charge  or  Hen  upon  his  interest  In  the  land 
in  question,  and  for  this  reason  the  defendant 
Is  entitied  to  a  credit  therefor.  The  amoant 
of  these  advances  was  $780.  These,  as  we 
understand  the  record,  are  all  the  items  for 
which  defendant  Is  entitied  to  credit  in  thla 
proceeding.  But  as  an  offset  thereto,  be 
should  be  charged  with  a  mortgage  to  secure 
the  sum  of  $2,200,  put  upon  the  property  by 
himself  during  the  absence  of  plaintiff  In  tbe 
Bast  and  from  the  proceeds  of  which  it  Is 
probable  a  portion.  If  not  all,  the  outstand- 
ing debts  of  0.  W.  Royal  were  paid  and  dis- 
charged. So  that,  at  the  time  of  plaintifTs 
return,  he  should  be  charged  with  his  pro- 
portion of  the  amount  of  0.  W.  Royal's  debts 
paid  by  defendant  $925;  the  cost  of  ImproTe- 
ments,  $2,350;  and  taxes  paid,  $241.50;  and 
was  entitied  to  a  credit  of  $2,200,  tbe  amount 
of  the  mortgage  upon  the  land,— leaving  as 
a  balance  to  the  credit  of  defendant  on  the 
1st  day  of  January,  1886,  the  sum  of  $1.- 
316.50,  one-half  of  which,  together  with  the 
sum  of  $790,  loaned  to  the  plaintiff'  while 
East  aggregating  $1,448.25,  with  legal  In- 
terest from  that  date.  Is  the  amount  due  tbe 
defendant  from  the  plaintiff  on  account  at 
transactions  arising  out  of  the  subject-matter 
of  this  suit  The  decree  of  the  court  belo>w 
is  modified  accordiugly,  and  Inasmuch  as  the 
litigation  was  caused  by  defendant's  wrong- 
ful denial  of  plaintiff's  tltie,  and  the  repudi- 
ation of  his  trust,  tbe  plaintiff  should  re- 
cover his  costs  and  disbursements  In  this 
court  and  the  court  below;  and  It  is  so  or- 
dered. 


(57  Kan.  C7S) 

CUNNINGHAM  v.  COLONIAL  &  UNITED 

STATES  MORTG.  CO.,  Limited. 

(Supreme  Court  of  Kansas.     Feb.  6,  1897.) 

PLEADiiia — Contempt. 

1.  The  petition  in  this  case  conudered,  and 
held,  that  it  does  not  admit  any  indebtedness 
from  tbe  plaintiff  to  tbe  defendant 

2.  It  is  error  for  a  district  court  to  pnnish  a 
party  to  an  action  as  for  a  contempt,  becaoae 
of  his  failure  to  pay  money  into  court  where 
there  is  no  showing  of  fraad  In  the  case,  and  et- 
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peciallj  so  ■whore,  as  in  this  case,  there  is  no 
proof  or  admission  of  a  liability  for  any  sum 
resting  on  the  party  ordered  to  make  the  pay- 
ment. 

3.  It  is  error  to  deny  the  plaintifF  in  an  action 
the  right  to  be  heard  because  he  has  failed  to 
comply  with  an  unwarranted  and  erroneous 
order  to  pay  money  into  court,  and  has  been 
wrongly  adjudged  guilty  of  a  contempt  for  fail- 
ing to  do  so. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Bart>er  county; 
G.  W.  McKay,  Judge. 

Action  by  D.  K.  Cunningham  against  the 
Colonial  &  United  States  Mortgage  Company, 
Limited.  From  a  judgment  for  defendant, 
plaintiff  brings  error.     Reversed. 

D.  K.  Cunningham,  pro  se.  0.  N.  Sterry 
and  Edwin  A.  Austin,  for  defend&nt  in  er- 
ror. 

ALLEN,  J.  The  plaintiff  in  error  brought 
suit  against  the  mortgage  company,  alleging 
In  his  petition  that  he  had  been  employed  by 
the  defendant  as  an  agent  to  effect  loans  In 
Barber  and  other  counties  of  this  state;  set- 
ting up  circumstantially  the  terms  of  the 
agreement,  and  the  violation  thereof  by  the 
defendant,  and  asking  damages  in  the  sum  of 
$50,000.  For  a  second  cause  of  action  the 
petition  alleges  that  the  defendant  was  in- 
debted to  the  plaintiff  in  the  sum  of  $3,534.- 
62  for  attorney's  fees,  the  Items  of  which 
were  set  out  in  an  exhibit  attached  to  the 
petition,  and  also  In  the  further  sum  of  $3,- 
865.16  for  unpaid  commissions,  as  set  forth 
in  Exhibit  B;  "that  upon  the  24th  day  of 
February,  1890,  when  the  plaintiff  ceased  do- 
ing business  for  the  defendant  as  aforesaid, 
there  remained  in  bis  hands,  of  the  moneys 
of  the  defendant,  which  -  had  come  to  him 
from  various  sources  for  the  purpose  of  in- 
vesting In  loans  for  the  defendant,  paying  his 
expenses  and  commissions  and  other  char- 
ges, the  sum  of  $3,854.09,  which,  under  and 
by  the  terms  of  said  contract  and  agree- 
ment, he  retained  and  applied  to  the  pay- 
ment of  unpaid  commissions  due  him  as 
herein  aforesaid,  and  for  legal  services  and 
other  charges,  for  which  said  amount  of  $3,- 
854.09  defendant  is  entitled  to  a  credit  upon 
the  items  of  unpaid  commissions  due  plain- 
tiff from  defendant,  as  set  forth  and  stated  in 
Exhibit  B,  hereinbefore  referred  to."  The 
defendant  filed  a  very  long  answer,  the  aver- 
ments of  which  have  no  bearing  on  the  ques- 
tions presented  here,  concluding  with  a 
prayer  for  judgment  for  $3,864.09,  and  the 
further  simi  of  $100,000,  and  for  an  account- 
ing and  other  relief.  After  this  answer  was 
filed  the  defendant  filed  a  motion  which 
reads  as  follows:  "Comes  now  the  defend- 
ant, and  respectfully  moves  the  court  that 
the  plaintiff  be  required  to  pay  into  court  the 
sum  of  $3,854.00,  the  same  being  the  money 
mentioned  in  the  pleadings,  on  behalf  of  the 
plaintiff  In  the  within  action,  the  title  to 
which,  on  the  plaintiff's  own  showing,  is  in 
the  defendant."    This  motion  was  sustained. 


and  the  plaintiff  was  required  to  pay  the 
amount  into  court  within  10  days.  Having 
failed  to  comply  with  the  order,  the  plain- 
tiff was  cited  to  appear  before  the  court  to 
answer  as  for  a  contempt,  and  at  the  time 
fixed  he  was  adjudged  to  be  guilty  of  con- 
tempt of  com*!,  and  ordered  to  be  committed 
to  the  jail  of  Barber  county  tmtil  he  should 
comply  with  the  order  to  pay  sold  money  in- 
to court.  The  case  then  came  on  for  trial. 
The  plaintiff's  attorneys  dnnanded  a  jury. 
The  defendant  objected  to  the  plaintiff  ai>- 
pearlng  further  in  the  action,  for  the  reason 
that  he  was  in  contempt  of  court,  because 
of  his  failure  td  comply  with  the  order  to 
pay  the  money  Into  court.  The  plaintiff  was 
denied  all  right  to  participate  In  the  trial, 
and  a  judgment  was  rendered  against  him 
for  $3,854.09  and  costs.  Complaint  is  made 
of  all  these  rulings  of  the  court.  The  order 
requiring  the  plaintiff  to  pay  money  Into 
court  wa?  not  warranted  by  the  statements  in 
the  petition.  There  was  no  admission  that 
any  balance  was  due  from  him  to  the  de- 
fendant On  the  contrary,  the  facts  stated 
by  him  showed  a  balance  of  over  $3,500  still 
owing  from  the  defendant  to  the  plaintiff  aft- 
er application  of  the  moneys  he  admitted  hav- 
ing received  to  the  payment  of  his  charges. 
It  was  error  to  hold  that  his  refusal  to  pay 
was  a  contempt  of  the  court.  Orders  for  the 
payment  of  money,  except  in  cases  of  fraud, 
cannot  be  enforced  by  committing  the  per- 
son of  the  debtor  to  jail,  and  the  order  of  the 
court  punishing  the  defendant  as  for  a  con- 
tempt was  altogether  unwarranted  and  er- 
roneous. It  was  also  manifest  error  to  re- 
fuse the  plaintiff  a  right  to  be  heard  at  the 
trial.  The  judgment  and  all  the  orders  of 
the  court  above  mentioned  are  reversed,  and 
the  case  remanded  for  further  proceedings. 
All  the  justices  concurring. 


(57  Kan.  681) 

SOUTHERN  KANSAS  RT.  CO.  et  al.  r. 

SHOWALTER. 

(Supreme  Court  of  Kansas.     Feb.  6,  1897.) 

Strbets—Abi.'tters— Verdict— Interest. 

1.  In  order  to  entitle  the  owner  of  the  lots  on 
one  side  of  a  public  street  to  more  than  one-half 
of  the  street  on  its  vacation,  it  must  appear 
that  the  street,  or  some  part  thereof,  was  at 
some  time  taken  from  such  lots,  and  appropri- 
ated to  public  use.  Where  a  street  designated 
on  the  original  plat  of  a  town  site  located  on 
public  lands  of  the  United  States,  and  entered 
and  platted  by  the  probate  judge  for  the  ijenefit 
of  the  occupants  (so  that  the  title  to  the  streets 
passed  from-  the  government  of  the  United 
States,  through  the  probate  judge,  to  the  coun- 
ty), Is  afterwards  vacated,  the  title  to  the  land 
included  in  the  street  vests  in  the  lot  owners  on 
each  side  in  equal  parts;  and  this  in  a  case 
where  the  vacated  street  is  all  included  within 
the  original  town  site,  and  the  lots  on  one  side 
are  in  a  different  quarter  section  of  land  after- 
wards platted  as  an  addition. 

2.  It  is  error  for  the  court  to  compute  interest 
on  the  amount  of  a  verdict  for  a  period  prior  to 
the  date  of  Its  rendition,  and  render  judgment 
therefor,  when  the  verdict  neither  includes  such 
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interest  nor  affords  definite  data  for  its  compu- 
tation. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Sumner  county; 
James  A.  Ray,  Judge. 

Action  by  Florence  M.  Sbowalter  against 
tlie  Southern  Kansas  Railway  Company  and 
others.  There  was  a  Judgment  for  plaintiff, 
and  defendants  bring  error.    Modiiled. 

A.  A.  Hurd,  W.  LIttlefleld,  and  O.  J.  Wood, 
for  plaintiffs  in  error.  A.  B.  Parker  and  W. 
W.  Schwinn,  for  defendant  in  error. 

ALTjEN,  J.  This  action  was  instituted  by 
Florence  M.  Sbowalter  against  the  Southern 
Kansas  Railway  Company  and  the  Wichita 
&  Western  Railway  Company  to  recover 
damages  for  the  appropriation  of  a  strip  of 
ground  20  feet  wide  and  150  feet  long,  lying 
immediately  south  of  the  center  line  of  what 
had  been  First  street,  in  the  city  of  Welling- 
ton. The  plaintiff  owned  the  west  half  of 
block  No.  2  in  Myer's  addition  to  the  city  of 
Wellington,  which  was  bounded  on  the  north 
by  First  street.  The  Southern  Kansas  Rail- 
way Company  owned  the  lots  In  block  95  in 
the  original  town  site  of  Wellington,  front- 
ing on  First  street,  immediately  north  from 
the  piaintilTs  lots.  The  town  site  of  Wel- 
lington was  laid  off  on  public  land,  and  con- 
veyed to  the  probate  Judge  of  Sumner  coun- 
ty as  a  town  site,  under  the  laws  of  the  Unit- 
ed States;  the  south  line  of  First  street  be- 
ing the  south  line  of  the  town  site.  Myer's 
addition,  in  which  the  plaintiff's  property 
was  included,  was  afterwards  platted  with 
the  south  line  of  First  street,  as  the  northern 
Ijoundary  thereof.  Subsequently,  First  street 
was  vacated  by  an  ordinance  of  the  city,  the 
validity  of  which  is  not  questioned  by  either 
party.  The  principal  contention  in  the  case 
is  as  to  the  title  to  the  vacated  street.  The 
plaintiff  claims  that  one-half  of  it  accrued 
and  attached  to  her  lots.  The  defendant 
claims  that  the  title  to  the  whole  of  it  vested 
in  it  by  reason  of  its  ownership  of  the  adja- 
cent lots  on  the  north,  and  because  the 
whole  street  was  taken  from  the  original 
town  site  of  Wellington.  The  first  trial  of 
the  case  resulted  in  a  Judgment  for  the  de- 
fendant. On  proceedings  in  error,  the  Judg- 
ment was  reversed  by  the  court,  and  the 
case  remanded  for  a  new  trial.  Sbowalter  v. 
Railway  Co.,  49  Kan.  421,  32  Pac.  42.  It  was 
then  held  that  under  the  proviso  in  para- 
graph 811  of  the  General  Statutes  of  1889, 
which  reads  "that  whenever  any  street,  ave- 
nue, alley  or  lane  shall  be  vacated,  the  same 
shall  revert  to  the  owners  of  real  estate 
thereto  adjacent  on  each  side,  in  proportion 
to  the  frontage  of  such  real  estate,  except  in 
cases  where  such  street,  avenue,  alley  or  lane 
shall  have  been  taken  or  appropriated  to 
public  use  in  a  different  proportion,  in  which 
case  it  shall  revert  to  adjacent  lots  of  real 
estate  in  proportion  as  it  was  taken  from 
them,"  each  of  the  adjacent  lot  owners  took 


one-half  of  the  vacated  street,  and  that  the 
plaintiff  became  the  owner  of  the  strip  of 
ground  in  controversy.  Counsel  for  the 
plaintiffs  in  error  challenge  the  correctness 
of  this  decision,  and  earnestly  Insist  on  m 
re-examination  of  the  question.  The  opinion 
in  the  case  was  prepared  by  Simpson,  C, 
and  contains  the  following  language:  "The 
view  we  take  is  strengthened  by  the  lan- 
guage of  the  provision  that  seems  to  require 
that  a  street  or  alley,  to  fall  within  its  oper- 
ation, must  have  been  taken  and  appropriat- 
ed to  public  use.  These  words  convey  to  the 
mind  the  idea  that  the  street  or  alley  must 
have  been  the  product  of  the  exercise  of  the 
right  of  eminent  domain,  rather  than  the 
ordinary  act  of  dedication  of  streets  or  al- 
leys by  the  original  town-site  proprietors." 

The  view  that  there  can  be  an  unequal  di- 
vision of  the  vacated  street  only  when  It 
has  been  taken  by  the  exercise  of  the  right 
of  eminent  domal>)  is  rigorously  combated 
by  counsel,  and,  if  this  case  turned  on  the 
correctness  of  this  expression  in  the  former 
opinion.  It  may  be  that  we  should  find  great 
difficulty  in  adhering  to  that  position,  for  it 
is  very  difficult  to  understand  why  an  owner 
who  has  voluntarily  dedicated  a  part  of  a 
lot  to  public  use  should  not  be  as  well  enti- 
tled to  a  reversion  of  It  when  the  public  nse 
Is  renounced  as  one  who  has  been  forced  to 
yield  a  similar  part  of  his  property  by  the 
exercise  of  the  right  of  eminent  domain,  and 
the  payment  to  him  of  damages  therefor. 
This  is  not  the  pivotal  question  in  this  case, 
however,  .nor  are  we  sure  that  it  had  con- 
trolling Influence  with  the  court  in  rendering 
its  former  decision.  The  language  of  the 
proviso  relied  on  by  the  plaintiffs  In  error  U 
that  the  vacated  street  "shall  revert  to  ad- 
jacent lots  of  real  estate  in  proportion  as  it 
was  taken  from  them."  First  street  was 
never  taken  from  the  defendant's  lots.  Lots 
12  and  13,  which  are  bounded  on  tMrst  street, 
never  extended  across  or  included  any  part 
of  First  street  until  after  the  vacation.  First 
street  was  never  taken  from  any  lots,  in 
platting  the  original  town  site,  fHrst  street 
was  taken  from  the  south  side  of  the  whole 
quarter  section,  and  the  defendant's  lots 
were  taken  from  the  land  adjoining.  It 
would  be  as  apt  an  expression  to  say  that 
lots  12  and  13  were  taken  from  First  street 
as  that  First  street  was  taken  from  the  lots;. 
Each  was  included  within  the  original  tract 
covered  by  the  town  site.  Toe  title  to  the 
street,  by  virtue  of  its  dedication  to  public 
use,  passed  from  the  United  States  to  the 
county.  The  title  to  the  lots  passed  from  the 
same  source  of  title  to  the  railway  company. 
The  title  to  the  land  covered  by  Myer's  addi- 
tion must  also  have  been  derived  from  the 
common  source  of  title, — the  government  of 
the  United  States;  though  at  what  date  the  ti- 
tle of  the  government  was  divested  we  are 
not  informed,  nor  do  we  deem  it  material. 
While  First  street  was  taken  from  the  half 
section  covered  by  the  town  site.  It  cannot 
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fairly  be  said  that  It  was  taken  from  any  lot, 
nor  was  any  one  lot  as  originally  platted  dim- 
inished In  size  by  reason  of  the  streets  more 
than  another;  nor,  indeed,  can  it  be  said  that 
any  lot  was  of  less  size  than  it  would  have 
l)een  if  First  street  had  never  been  laid  off, 
for  more  lots  might  have  l^een  made  from  It. 
This  case  is,  tlien,  one  where  a  street  not 
token  from  any  particular  adjacent  tract, 
but  the  full  title  to  which  passed  directly 
from  the  government  of  the  United  States  to 
the  county  for  public  use,  has  been  vacated, 
and  the  owners  of  adjacent  lots  have  been 
by  such  vacation  deprived  of  the  advantages 
of  a  street.  The  mere  fact  that  a  section 
line  chanced  to  correspond  with  the  south 
side  of  the  street  has  little  bearing  on  the 
question  under  consideration.  People  buying 
and  Improving  city  property  usually  buy 
with  reference  to  streets  and  alleys  which 
are  visible,  and  directly  affect  the  value  of 
the  property,  and  pay  little  or  no  heed  to  sec- 
tion lines.  First  street,  before  its  vacation, 
was  open  and  available  to  the  plaintiff  for 
use  in  connection  with  her  property.  On  Its 
vacation,  the  title  to  one-half  of  it  vested  in 
the  plaintiff,  and  the  other  half  in  the  de- 
fendant, as  the  owners  of  the  adjacent  lots 
on  each  side;  the  land  not  having  been  tak- 
en and  appropriated  to  public  use  from  the 
lots  on  either  side. 

Various  questions  on  the  admission  of  tes- 
timony, the  instructions  to  the  Jury,  and  the 
measure  of  damages,  are  discussed  In  the 
brief.  '  We  have  examined  all  of  them,  but 
And  no  substantial  error  in  any  of  these  par- 
ticulars, nor  any  question  requiring  discns- 
slon  In  the  opinion. 

One  other  matter  remains  to  be  considered. 
The  Jury  rendered  the  following  verdict: 
"We,  the  Jury  impaneled  and  sworn  in  the 
above-entitled  case,  do,  upon  our  oaths,  find 
for  the  plaintiff,  and  assess  the  value  of  that 
part  of  the  plaintiff's  property  taken  and  ap- 
propriated by  the  defendants  at  the  time  it 
was  taken,  and  the  damage  resulting  to  her 
remaining  property,  descril>ed  In  her  peti- 
tion, by  reason  of  the  appropriation  thereof, 
exclusive  of  Interest,  at  the  aggregate  sum 
of  f3,100."  On  this  verdict  the  court  ren- 
dered Judgment  for  $4,374,  having  added  $1,- 
274  for  interest.  This  was  erroneous.  Sec- 
tion 288  of  the  Code  of  Civil  Procedure  pro- 
vides: "When,  by  the  verdict,  either  party 
is  entitled  to  recover  money  of  the  adverse 
party,  the  Jury,  in  their  verdict,  must  assess 
the  amount  of  recovery."  Under  this  it  has 
been  held  that  interest  must  be  computed  by 
the  Jury,  and  included  in  the  verdict  (Associa- 
tion V.  Hitchcock,  4  Kan.  36;  Wilson  v. 
Means,  25  Kan.  S3);  or,  as  held  in  the  cases 
of  Bank  v.  Bowen,  25  Kan.  117,  and  Mills  v. 
MiUs,  30  Kan.  455,  18  Pac.  521,  such  data 
must  be  given  in  the  verdict  as  will  enable 
the  court  to  make  the  computation  from  the 
verdict  alone;  otherwise  no  interest  can  be 
Included  in  the  Judgment  The  Judgment 
will  he  modified  by  striking  out  the  interest, 
47  P.-53 


and  the  district  court  is  directed  to  enter 
Judgment  on  the  verdict  as  of  the  day  of  its 
rendition  for  $3,100,  to  bear  interest  at  the 
rate  of  0  per  cent,  from  that  time.  The 
Judgment,  so  modified,  will  stand  affirmed. 
All  the  Justices  concurring. 


(G7  Kan.  71») 

STATE  ex  rel.  COUNTY  ATTOBNBY  v. 

CITY  OF  KMPOEIA  et  al. 
(Supreme  Cottrt  of  Kansas.     Feb.  8,  1887.) 
Cities— DiVEBSios  of  Funds. 
Funds  derived  from  a  tax  levy  made  by  a 
city  of  the  second  class,  under  a  statute  and  a 
ci^  ordinance,  for  the  erection  of  a  permanent 
public  building,  cannot  be  transferred  by  the 
city  council  to  the  general  fund   for  current 
expenses,  or  diverted  to  any  purpose  other  than 
that  for   which   ttie  tax   was  levied.     Const, 
art  11,  i  4. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Lyon  county; 
W.  A.  Randolph,  Judge. 

Action  by  the  state,  on  the  relation  of  the 
county  attorney,  against  the  city  of  Emporia 
and  others.  From  on  order  refusing  a  tem- 
porary injunction,  plaintiff  brings  error.  Re- 
versed. 

Graves  &  Dickson,  L.  B.  ti  3.  M.  Kellogg, 
and  W.  C.  Simpson,  for  plaintiff  in  error. 
Buck  &  Spencer,  for  defendants  In  error. 

JOHNSTON,  3.  This  is  an  action  brought 
by  the  state  of  Kansas,  on  the  relation  of 
the  county  attorney,  against  the  city  of  Em- 
poria, its  mayor,  city  clerk,  city  treasurer, 
and  the  councilmen  of  said  city,  to  restrain 
them  from  transferring  a  certain  fund  raised 
by  taxation  for  the  erection  of  a  city  build- 
ing to  the  general  fund,  and  the  disburse- 
ment of  the  same  for  purposes  other  than 
the  erection  of  a  city  building.  On  August 
19, 1895,  an  ordinance  was  duly  enacted  levy- 
ing a  tax  of  2'^  mills  upon  the  dollar  on  all 
property  within  the  city,  for  the  purpose  of 
raising  a  building  fund,  which  it  was  pro- 
vided should  be  "used  only  for  the  erection  of 
a  city  building."  In  pursuance  of  the  or- 
dinance, the  tax  was  levied  and  extended  on 
the  tax  roll,  and  the  amount  collected  was 
$5,900,  which  has  since  been  carried  on  the 
treasurer's  books  and  known  as  the  "Build- 
ing Fund."  No  steps  were  taken  by  the 
mayor  and  council  for  erecting  a  building,  al- 
though it  is  conceded  that  the  city  of  Em- 
poria has  no  adequate  city  building,  and 
is  compelled  to  rent  rooms  for  Its  officers.  In 
July,  1896,  the  mayor  and  council  undertook 
to  transfer  the  money  derived  from  the  levy 
to  the  general  fund,  and,  to  that  end,  submit- 
ted the  question  to  the  electors  of  the  city 
whethor  such  transfer  should  be  made.  At 
the  election  287  votes  were  cast  In  favor  of 
the  proposition,  and  223  votes  against  it. 
Emporia  is  a  city  of  the  second  class,  and 
has  a  population  of  about  9,000,  and  the 
usual  vote  in  the  city  is  about  2,000.  When 
the  action  was  begun,  a  temporary  restraln- 
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Ing  order  was  Issued,  requiring  the  defend- 
ants to  refrain  from  transferring  tlie  fund, 
or  from  paying  out  any  portion  of  it  for 
any  purpose  other  t!ian  the  erection  of  a  city 
building.  At  a  hearing  subsequently  had,  a 
temporary  injunction  was  denied,  and  of 
this  ruling  the  plaintiff  complains. 

We  think  the  transfer  would  have  been 
an  Improper  diversion  of  the  public  moneys. 
The  city  exists  under  a  general  law  of  the 
state,  and  the  tax  for  the  erection  of  a  city 
building  was  levied  under  an  ordinance  passed 
in  pursuance  of  a  general  law.  The  authority 
for  the  erection  of  city  buildings,  and  to  pro- 
vide a  fund  for  that  purpose,  is  explicit  and 
unquestioned.  Gen.  St.  1880,  par.  813.  The 
transfer  of  the  building  fund  derived  from  the 
levy  to  the  general  fund,  with  or  without  a 
vote  of  the  electors,  would  be  a  direct  viola- 
tion of  section  4,  art.  11,  of  the  state  constitu- 
tion, which  provides  that  "no  tax  shall  be  lev- 
led  except  in  pursuance  of  a  law,  which  shall 
distinctly  state  the  object  of  the  same;  to  which 
object  only  such  tax  shall  be  applied."  Graham 
V.  Horton,  6  Kan.  343;  State  v.  Commission- 
ers of  Marlon  Co.,  21  Kan.  419;  Bank  v.  Bar- 
ber, 24  Kan.  534.  The  tax  was  levied  In  pur- 
suance of  a  state  law,  supplemented  by  a  local 
law  of  the  city,  >ind  for  a  specific  object,  and 
even  the  ordinance  making  the  levy  provided 
that  the  fund  derived  from  the  tax  should  "be 
used  only  for  the  erection  of  a  city  building." 
The  transfer  of  the  building  fxmd  to  the  gen- 
eral fund  would  be  a  clear  misapplication,— a 
diversion  to  a  wholly  different  object  The 
general  fund  is  provided  to  meet  the  current 
expenses  of  the  city,  while  the  erection  of  a 
permanent  building  is  an  extraordinary  and  ex- 
ceptional expense,  and  Is  not  intended  to  be 
covered  by  the  general  fund.  State  v.  Com- 
missioners of  Marion  Co.,  supra.  The  levy  for 
the  public  building  was  Independent  of,  and 
additional  to,  that  made  for  general  purposes, 
and  as  to  the  latter  there  is  an  express  limita- 
tion. Gen.  St.  1889,  par.  796.  A  transfer  of 
the  building  fund  to  the  general  fund  by  the 
city  officers,  If  permitted,  would  make  it  possi- 
ble for  them  to  wholly  defeat  the  limitation  of 
the  statute.  If  that  were  allowed,  the  offi- 
cers, after  levying  up  to  the  full  limit  of  the 
law  for  general  purposes,  could  transfer  a  fund 
levied  and  provided  for  another  purpose  Into 
the  general  fund,  and  thus  destroy  the  limita- 
tion and  thwart  the  legislative  will.  No  rea- 
son is  seen  why  funds  derived  from  municipal 
taxation  are  not  protected  to  the  same  extent 
as  any  other  by  the  constitutional  limitation 
prohibiting  the  application  of  such  fimds  to 
purposes  other  than  those  for  which  they  were 
levied.  They  are  raised  by  legislative  author- 
ity, and  constitute  a  large  part  of  the  taxes 
levied  and  collected  within  the  state.  The  con- 
stitutional provision  was  designed  to  prevent 
the  misapplication  of  all  taxes  levied  in  pur- 
suance of  law,  and  It  is  easy  to  understand 
that  taxes  levied  by  city  councils  need  the 
same  protection,  and  as  many  safeguards,  as 
other  taxes  levied  by  county  commissioners  or 


other  officers.  We  think  the  injunction  should 
have  been  granted,  and  therefore  the  judgment 
of  the  district  court  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings.  All 
the  justices  concurring. 


(57  Kan.  «8T) 
CHICAGO,  R.  1.  &  P.  RY.  CO.  v.  MILLS. 
(Supreme  Court  of  Kansas.    Feb.  6,  1897.) 
Death  by  Wronofui,  Act  —  Action  bt  Widow. 
The    widow    of    a    deceased    nonresident, 
whose  death  was  caused  in  this  state  by  the 
wrongful  act  or  omission  of  another,  and  who 
sues  in  this  state  for  damages  therefor,   and 
who  describes  herself  in  her  petition  as -such 
widow,  and  also  as  administratrix  of  the  estate 
of  her  deceased  husband   by  appointment   un- 
der the  laws  of  a   sister  state,   and   against 
whom  an  issue  upon  the  question  of  her  widow- 
hood has  been  raised  by  the  defendant's  an- 
swer, and  in  whose  favor  such  issue  has  been 
found,  may  recover  in  her  right  as  such  widow, 
although  not  entitled  to  maintain  such  action  iu 
her  capacity  of  administratrix. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Doniphan  county; 
J.  F.  Thompson,  Judge. 

Action  by  Laura  A.  Mills  against  the  Chica- 
go, Uock  Island  &  racifle  Railway  Company. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.    Affirmed. 

M.  A.  Low  and  W.  F.  Evans,  for  plaintiff  in 
error.  John  Doniphan  and  A.  Perry,  for  de- 
fendant in  error. 

DOSTER,  C.  J.  Laura  A.  Mills  sued  the 
Chicago,  Rock  Island  &  Pacific  Itailway  Com- 
pany, under  section  422  of  the  Civil  Code,  for 
damages  resulting  from  the  death  of  Edward 
R.  Mills,  in  Doniphan  county,  this  state, 
caused  by  the  negligent  operation  of  the  de- 
fendant's trains.  She  entitled  the  case  in  her 
name  as  "Administratrix  of  the  Estate  of  Ed- 
ward  R.  Mills,"  but  In  the  body  of  her  petition 
she  described  herself  as  the  widow  of  said 
Mills,  and  also  as  administratrix  of  his  estate, 
under  letters  of  administration  issued  by  Uie 
probate  court  of  Buchanan  county.  Mo.;  and 
she  averred  also  that  "by  virtue  of  such  letters 
she  claims  the  right  to  recover  for  the  death 
of  her  late  husband,  Edward  R.  Mills";  and, 
after  setting  forth  the  facts  constltutUig  her 
claim  of  negligence,  concluded  with  the  avo*- 
ment  that  "by  reason  of  all  which  she  was 
greatly  Injured  and  damaged  In  the  loss  of  her 
husband,  and  of  his  services,  which  were  her 
only  means  of  support."  The  defendant,  in 
its  answer,  among  other  matters  of  defense, 
denied  that  plaintiff  was  the  widow  of  the  de- 
ceased, Edward  R.  Mills,  but  upon  the  trial  of 
the  case,  as  evidence  upon  plaintllTs  behalf, 
admitted  that  she  was  his  widow;  and  the 
Jury,  in  answer  to  a  special  interrogatory  sub- 
mitted to  it,  found  such  to  be  the  fact.  Upon 
the  trial  of  the  case  it  was  proved  that  the 
residence  of  the  deceased,  Edward  R.  MiUs, 
was,  at  the  time  of  his  death,  in  the  state  of 
Missouri,  and  that  the  plaintiff  was  likewise  a 
resident  of  such  state.     The  statutes  of  Mis- 
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sourl  which  were  offered  and  received  In  evi- 
dence showed  upon  Inspection  tttat  In  sacb 
state  actions  for  damages  resulting  from  death 
caused  liy  the  negligence  of  railroad  officers  or 
cmployfe  are  limited  In  the  first  instance  to  the 
husband  or  wife  of  the  deceased,  where  such 
relation  exists;  wherefore  It  is  argued,  follow- 
ing the  decision  of  this  court  in  Liimekiller  t. 
Raihtiad  Co.,  33  Kan.  83,  5  Pac.  401,  that  Mrs. 
Mills,  behig  the  administratrix  of  her  deceased 
husband's  estate,  holding  appointment  aa  such 
under  the  laws  of  another  state,  cannot  main- 
tain this  action  in  her  caiuicity  as  administra- 
trix, the  law  of  the  state  whence  she  derives 
her  authority  giving  such  right  of  action  to 
her  In  her  capacity  as  widow  only,  and  not  in 
iier  capacity  as  administratrix.  To  this  the 
defendant  in  error,  as  a  principal  argument,  re- 
plies that  it  was  incumbent  on  plaintiff  in  error 
(defendant  below)  to  specially  plead  the  Mis- 
sotui  statutes  shjowlng  the  right  of  action  to 
be  in  the  widow  as  such,  and  not  in  the  admin- 
istratrix, and,  falling  to  do  so,  the  courts 
here  must  presume  such  statutes  to  be  the 
i<ame  as  ours,  which  give  a  right  of  actimi  to 
the  administratrix;  and  the  reply  brief  of 
idaintiff  In  error  Is  wholly  devoted  to  an  argu- 
ment in  denial  of  these  positions.  The  defeud- 
ant  ui  error  makes  the  additional  point  that  the 
widow,  Mrs.  Mills,  is  entitled  to  recover  as 
such,  notwithstanding  she  appears  in  her  jpe- 
tltion  to  limit  her  right  of  action  to  her  repre- 
sentative character  of  administratrix.  This 
view  appears  to  us  to  be  sound.  It  is  true, 
she  entitles  the  case  in  her  capacity  as  admin- 
istratrix, but  she  likewise  alleges  herself  to  be 
the  widow  of  the  deceased,  and  the  defendant 
below  makes  such  allegation  an  issuable  point 
in  the  case  by  filing  a  special  denial  thereto. 
Evidence  In  support  of  the  allegation  was  of- 
fered, and  received  without  objection.  The 
truth  of  the  claim  of  widowhood  was  admitted 
on  the  trial  by  the  defendant  below,  and  the 
Jury,,  in  answer  to  a  special  interrogatory, 
found  the  plaintiff  below  to  be  the  widow  of 
the  deceased.  It  is  true,  the  plaintiff,  after 
reciting  the  fact  of  her  appointment  as  admin- 
istratrix, and  the  issuance  to  her  of  letters  of 
administration,  declares  that  "by  virtue  of 
such  letters  she  claims  the  right  to  recover  for 
the  death  of  her  late  husband" ;  but  she  is  not 
to  be  concluded  by  such  declaration,  and  lim- 
ited because  thereof  to  a  recovery  in  her  repre- 
sentative capacity,  where  the  other  allegations 
of  her  petition  so  plainly  show  a  right  to  re- 
cover In  her  character  of  widow,  and  where 
the  defendant  has  not  been  misled  or  taken  by 
surprise  as  to  the  claim  of  widowhood,  but, 
on  the  contmry,  has  treated  such  claim  as  rais- 
ing a  meritorious  issue  in  the  case.  Under 
such  circumstances,  the  averment  by  the  plain- 
tiff of  her  appointment  as  administratrix,  and 
her  right  to  recover  as  such,  will  be  treated  aa 
surplusage,  and  judgment  will  be  accorded  to 
her  in  her  individual  capacity.  'J'o  this  effect 
are  the  authorities.  Litchfield  v.  Flint,  104  N. 
Y.  543,  11  N.  E.  58;  Waldsmith's  Heirs  v. 
Waldsmlth's  Adm'rs,  2  Ohio,   156.     Besides, 


the  plaintiff,  in  another  part  of  her  petition, 
really  seemed  to  intend  to  claim  as  widow,  and 
not  as  administratrix,  because,  after  averring 
the  facts  of  the  defendant's  negligence,  she  de- 
clared that:  "By  reason  of  all  which  she  was 
gi-eatly  injured  and  damaged  in  the  loss  of  her 
husband,  and  bis  services,  which  were  her  only 
means  of  support"  The  case  of  Limeldller 
V.  Ballroad  Co.,  supra,  which  constitutes  the 
basis  of  the  contention  of  plaintiff  In  error,  is 
in  no  wise  at  variance  with  the  views  herein 
expressed.  There  was  nothing  in  that  case, 
as  there  is  In  this,  to  give  countenance  to  a 
claim  of  recovery  as  widow  or  next  of  kin  to 
deceased.  The  claim  of  recovery  in  that  case 
was  as  administratrix,  under  appointment  by 
the  probate  court  of  a  county  in  Missouri.  It 
being  shown  that  the  action  could  not  be  mahi- 
talned  In  the  coiurts  of  that  state  in  such  repre- 
sentative capacity,  it  was  held  that  it  could  not 
be  maintained  here  in  such  capacity.  The 
judgment  of  the  court  below  Is  affirmed.  All 
the  Justices  concurring. 


(S!  Kan.  697) 
KANSAS  CITY,  FT.  S.  &  M.  R.  CO.  v. 
MURRAY. 

(Supreme  Court  of  Kansas.     Feb.  6,  1897.) 

Appeal— Waivek  o?  Hiodt. 

A  party  against  whom  a  money  judgment 

has  been  recovered,  and  who  procures  an  order 

of  court  for  the  partial  satisfaction  of  the  same 

by  setting  off  against  it  a  like  judf^ment  in  his 

own  favor  for  a  gmaller  amount,  will  be  held  to 

have  thereby  recognized  the  validity  and  justice 

of  such  judgment  against  himself,  and  to  have 

waived  his  right  to  prosecute  error  therefrom. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Johnson  county; 
John  T.  Burris,  Judge. 

Action  by  James  C.  Murray  against  the 
Kansas  Ci^,  Ft.  Scott  &  Memphis  Railroad 
Company.  Judgment  for  plaintiff.  Defend- 
ant brings  error.     Dismissed.. 

Wallace  Pratt  and  Charles  W.  Blair,  for 
plaintiff  in  error.  I,  O.  Pickering,  for  de- 
fendant in  error. 

DOSTER,  C.  J.  This  is  the  second  time 
this  case  has  been  brought  to  this  court  by 
the  plaintiff  in  error.  In  both  instances  the 
proceeding  was  based  upon  a  Judgment  for 
damages  for  bodily  injuries.  Upon  the  hear- 
ing of  the  first  case  the  Judgment  was  re- 
versed, and  a  new  trial  ordered.  Railroad 
Co.  V.  Murray,  55  Kan.  336,  40  Pac.  646.  The 
order  of  reversal  Included  a  judgment  against 
the  defendant  In  error  and  in  favor  of  the 
plaintiff  in  error  for  |54.40,  the  costs  of  this 
court.  The  judgment,  though  nominally  in 
favor  of  the  plaintiff  In  error,  was  one  in 
which  the  officers  of  the  court  were  benefi- 
cially interested,  and  the  amount  of  the  same 
was  therefore  paid  to  them  by  the  plaintiff 
in  error.  Upon  a  second  trial  of  the  case  a 
verdict  was  again  returned  against  plaintiff 
la  error  (defendant  below),  and  after  the 
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overruling  of  Its  motion  for  a  new  trial,  and 
the  rendition  against  it  of  the  Judgment 
which  is  now  in  question,  it  moved  the 
court  below  for  an  offset  against  such  judg- 
ment of  the  judgment  for  costs  which  it  bad 
formerly  recovered  in  this  court  against  the 
plaintiff,  now  defendant  in  error.  To  this 
the  defendant  in  error  consented.  The  cred- 
it or  offset  was  thereupon  allowed,  and  the 
judgment  satisfied  pro  tanto.  The  defend- 
ant in  error  now  moves  for  a  dismissal  of 
the  case  from  this  court  upon  the  ground 
that  such  demand  for  credit  on  the  judgment, 
the  allowance  of  the  same,  and  the  conse- 
quent partial  satisfaction  of  such  judgment, 
was  such  a  recognition  of  its  validity  and 
justice  as  to  constitute  a  waiver  of  the  right 
to  prosecute  error  therefrom.  The  plaintiff 
in  error  contends  against  this  motion,  be- 
cause, as  It  says,  the  rule  of  estoppel  applies 
only  in  cases  where  the  complaining  party 
has  accepted  some  benefit  under  the  judg- 
ment against  him,  and  constituting  a  part  of 
the  same;  that.  Inasmuch  as  the  judgment 
It  asked  to  offset,  and  for  which  It  received 
credit  on  the  judgment  below,  was  In  no 
wise  connected  therewith,  but  evidenced  a 
right  counter  to  such  jndjgment,  and  not  a 
right  under  the  same,  it  should  not  be  held 
to  have  waived  its  right  to  prosecute  error 
from  the  unpaid  ifesldue;  and  it  also  contends 
that.  In  the  event  of  a  reversal  of  the  case 
in  this  court,  the  judgment  complained  of 
would  be  vacated,  and,  per  consequence,  the 
order  to  offset  and  partial  satisfaction,  which 
would  fully  restore  to  the  parties  their  for- 
mer rights;  and,  furthermore,  that  the  defend- 
ant in  error,  having  consented  to  the  offset 
and  partial  satisfaction,  should  not  now  be 
heard  to  urge  that  which  he  agreed  to  as  a 
reason  for  denying  the  claim  of  error.  None 
of  these  reasons  in  resistance  to  the  motion 
to  dismiss  appear  sound.  If  the  motion  for 
offset  and  partial  satisfaction,  and  the  order 
allowing  the  same,  would  of  themselves  con- 
stitute a  waiver  of  the  errors  complained  of, 
theii'  effect  could  not  be  neutralized  by  the 
plalntifTs  consent  thereto.  So  far  as  the 
compensation  pro  tanto  of  one  judgment  by 
the  other  Is  concerned,  the  law  required  the 
same,  and  the  plaintiff  was  compelled  to 
submit  thereto,  whether  he  consented  or  not 
His  consent  to  the  order  of  offset  and  satis- 
faction is  no  estoppel  upon  his  right  to  urge 
a  dismissal  of  the  case,  because  the  law  Im- 
posed the  obligation  upon  him  without  his 
consent.  Turner  v.  Crawford,  14  Kan.  499; 
Read  v.  Jeffries,  16  Kan.  534;  Herman  v. 
Miller,  17  Kan.  328.  It  may  be  granted  that 
the  effect  of  a  reversal  of  the  case  by  this 
court  would  be  to  vacate  the  judgment  com- 
plained of,  and  to  restore  the  other  one  to  its 
condition  as  a  valid  subsisting  claim;  but 
the  question  does  not  relate  to  the  effect  of 
its  reversal  as  an  erroneous  or  unjust  judg- 
ment, but  to  the  effect  of  its  recognition  by 
plaintiff  in  error  as  a  just  and  valid  judg- 
ment   It  may  also  be  admitted  that  to  asit 


and  obtain  the  credit  or  the  offset  against 
the  judgment  was  not  the  acceptance  of  a 
beifeflt  under  such  judgment  and  -which 
formed  a  constituent  part  of  the  same.  It 
was,  however,  an  admission  of  its  validity 
and  Justice,  an  acceptance  of  the  same  as 
right  and  proper,  an  abandonment  of  further 
contest  over  the  dispute.  No  one  can  make 
payment  upon  a  demand  against  him,  entire 
and  indlTlsible  in  character  as  this  judgment 
without  being  taken  to  admit  It  as  a  Just 
and  indisputable  claim.  Upon  no  other 
ground  can  the  doctrine  of  waiver  by  volnn- 
tary  payment  be  rested.  The  credit  or  off- 
set was.  In  legal  contemplation,  a  payment 
on  the  Judgment  as  much  so  as  If  it  had 
been  made  in  money.  It  was  the  parting 
by  the  plaintiff  with  a  thing  of  value,  and  its 
application  towards  the  satisfaction  of  a  le- 
gal demand.  The  fact  If  it  be  such,  that  the 
plaintiff  below  (the  defendant  in  error  here), 
was  and  is  insolvent,  as  suggested  by  coua- 
sel,  does  not  alter  the  legal  rula  We  cannot 
frame  an  .issue  in  this  case  to  determine  the 
charge  of  Insolvency.  Except  in  cases  where 
that  can  be  properly  done,  the  law  will  es- 
teem ihe  Judgment  as  valuable. 

The  counsel  for  plaintiff  in  error  have  sup- 
plemented their  printed  and  oral  arguments 
made  on  the  hearing  of  the  motion  to  dis- 
miss with  an  additional  brief  set  out  In  their 
petition  for  rehearing,  to  which  we  have 
given  careful  attention.  It  is  strenuously 
insisted  that  the  foundation  of  the  principle 
supporting  the  motion  to  dismiss  is  the  doc- 
trine of  estoppel.  We  grant  it  But  estop- 
pel because  of  what?  Not  necessarily  be- 
cause of  benefits  received  under  the  Judg- 
ment, which  it  would  be  Inequitable  to  hold 
to  while  repudiating  the  disadvantages  of 
such  judgment,  but  estoppel  because  of  con- 
duct inconsistent  with  a  claim  of  invalidity 
and  Injustice  in  such  judgment  No  one  in 
a  legal  controversy  can  be  heard  to  say  to 
his  adversary:  "Your  Judgment  against  me 
is  erroneous  and  unjust,  and  my  purpose  is 
to  demonstrate  such  to  be  the  case  to  the 
appellate  courts;  but  nevertheless  I  will  pay 
off  a  portion  of  It;"  or  will  be  heard  to  say: 
"I  demand  that  you  accept  from  me,  as  a 
credit  on  your  erroneous  and  unjust  Judg- 
ment, what  you  owe  me  in  respect  of  another 
account."  Every  case  cited  by  counsel  In 
which  it  was  held  that  the  conduct  of  the  ap- 
pealing party  did  not  constitute  a  waiver  of 
the  right  of  appeal  is  a  case  in  which  such 
conduct  was  entirely  consistent  with  a  claim 
of  error  In  the  judgment  appealed  from. 
Thus  Embry  v.  Palmer,  107  U.  S.  3,  2  Supu 
Ct  25,  largely  relied  upon  by  them,  is  a  case 
in  which  a  party  was  enjoined  from  suing 
on  a  judgment,  on  condition  that  the  judg- 
ment debtor  pay  into  court  a  portion  of  the 
sum  admitted  by  him  to  be  due.  The  pay- 
ment was  made,  and  accepted  by  the  appeal- 
ing party,  and  the  court  quite  properly  said: 
"The  amount  awarded,  paid,  and  accepted 
constitutes  no  part  of  what  is  in  controversy. 


Digitized  by 


Google 


Kan.) 


BEBBT  v.  BEERY. 


887 


Its  acceptance  by  the  plaintiff  In  error  can- 
not be  construed  Into  an  admission  that  the 
decree  he  seeks  to  reverse  is  not  erroneous." 
In  the  case  at  bar  the  sum  of  $54.40,  the  por- 
tion of  the  plaintlfTs  judgment  which  the  de- 
fendant demanded  should  be  satisfied  by  the 
offset  of  its  claim  to  that  amount,  was  in 
controversy.  The  defendant  denied  through- 
out the  trial  that  it  owed  that  sum,  or  any 
sum  whatever.  The  sum  was  an  insepara- 
ble portion  of  the  entire  judgment;  and  a 
recognition  of  the  validity  and  binding  force 
of  that  portion  of  such  judgment  cannot  In 
law  Ije  regarded  otherwise  than  as  a  rec- 
ognition of  the  validity  and  binding  force 
of  the  whole.  Whosoever  litigates  a  claim, 
and,  being  defeated,  pays  the  judgment,  or 
surrenders  the  subject-matter  of  the  contro- 
versy, waives  his  right  to  prosecute  error 
therefrom.  State  v.  Conkling,  54  Kan.  108, 
37  Pac.  992;  Feulon  v.  Goodwin,  35  Kan. 
123,  10  Pac.  553.  It  is  no  answer  to  say  that 
in  these  cases  the  entire  judgment  was  paid, 
or  the  whole  subject  of  controversy  surren- 
dered. There  is  no  difference  In  principle 
between  paying  all  or  a  part,  or  surrendering 
all  or  a  part,  of  a  legally  entire  and  indivisi- 
ble thing.  Counsel  likewise  claim  that  the 
orders  of  offset  and  partial  satisfaction  were 
necessary  precautions  to  save  themselves 
from  loss.  Why  necessary  at  the  time  such 
orders  were  made?  The  right  of  offset  and 
satisfaction  would  have  been  as '  available 
after  the  decision  of  the  case  in  this  court, 
should  It  have  been  affirmed,  as  before. 

We  are  quite  clear  the  petition  in  error 
should  be  dismissed,  and  it  is  so  ordered. 
All  the  justices  concurring. 


(57  Kan.  6»1) 

BERRY  V.  BERRY  et  al. 
(Supreme  Court  of  Kansas.     Feb.  6,  1897.) 
Duress  op  Wipe. 
The  defense  of  duress  is  available  to  the 
wife  in  an  action  to  foreclose  a  mortgrage  npon 
the   homestead    which    she    was    cotnpplled    to 
sign  through  fear  of  bodily  harm  and  abandon- 
ment by  her  husband,  although  it  was  giren  to 
secure  the  payment  of  a  negotiable  promissory 
note  that  had  been  transferred  to  an  innocent 
holder  before  maturity. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Nemaha  county; 
J.  F.  Thompson,  Judge. 

Action  by  the  Mutual  Benefit  Life  Insur- 
ance Company  against  Rebecca  Berry,  Joseph 
Beny,  her  husband,  and  others.  Judgment 
for  plaintiff,  and  defendant  Rebecca  Berry 
brings  error.     Reversed. 

S.  K.  Woodworth,  for  plaintiff  in  error. 
F.  E.  Lane  and  Wells  &  Wells,  for  defendant 
In  error. 

JOHNSTON,  J.  On  December  2,  1889,  Jo- 
seph and  Rebecca  Berry,  husband  and  wife, 
nnlted  in  giving  to  the  Guaranty  Investment 
Company  a  promissory  note  for  $1,800,  pay- 
able five  years  after  date,  and  a  mortgage  se- 


curing the  payment  of  the  note  was  signed 
by  them.  The  mortgage  was  upon  a  quarter 
section  of  land  occupied  by  them  as  a  home- 
stead, and  it  was  subject  and  subordinate  to 
another  mortgage  previously  given  by  them 
to  the  Mutual  Benefit  Life  Insurance  Com- 
pany to  secure  an  Indebtedness  of  $1,200. 
On  February  2,  1890,  and  before  the  matu- 
rity of  the  note,  the  Guaranty  Investment 
Company  indorsed  and  transferred  the  same 
to  the  execntors  of  the  estate  of  Charle- 
magne Tower,  deceased,  and  the  mortgage 
was  assigned  and  delivered  with  the  note. 
Default  was  made  In  the  Interest  payments, 
and  afterwards  the  insurance  company  began 
a  foreclosure  proceeding,  in  which  the  execu- 
tors of  the  Tower  estate  were  made  parties 
defendant,  who,  on  July  16,  1892,  filed  an 
answer  and  cross  petition,  setting  up  their 
note  and  mortgage  and  asking  for  judgment 
against  the  Berrys,  and  also  that  it  be  de- 
clared a  lien  on  the  mortgaged  premises,  sub- 
ject only  to  the  lien  of  the  insurance  com- 
pany. Joseph  Berry  did  not  appear  or  de- 
fend, but  Rebecca  Berry  contested  the  va- 
lidity of  the  mortgage  given  to  the  Guar- 
anty Investment  Company,  alleging  that  it 
was  signed  imder  duress.  She  averred  that 
her  husband,  who  was  a  strong,  powerful 
man  of  violent  temper,  threatened  to  aban- 
don her  to  her  own  resources,  and  also  to 
kill  her;  and,  believing  that  he  was  a  dan- 
gerous man,  who  would  carry  out  his  threats, 
she  was  induced  to  sign  the  mortgage.  She 
alleged  that  the  land  on  which  the  mortgage 
was  given  was  purchased  by  her  husband 
as  a  homestead,  and  that  it  was  occupied  as 
a  homestead  before  the  execution  of  the 
mortgage,  and  had  been  continuously  ever 
since  that  time.  She  did  not  question  her 
liability  upon  the  note,  nor  deny  that  the 
note  and  mortgage  were  assigned  as  alleged; 
neither  did  she  make  any  defense  other  than 
that  of  duress  In  the  execution  of  the  mort: 
gage.  On  the  latter  ground  she  asks  that 
the  mortgage  be  canceled,  and  held  for 
naught.  A  demurrer  to  her  answer  was  sus- 
tained, and,  she  electing  to  stand  on  her  an- 
swer, judgment  was  rendered  against  her 
for  $2,625,  and  for  foreclosure  of  the  mMt- 
gage,  and  dechiring  the  judgment  a  lien  on 
the  homestead  premises. 

Was  the  mortgage  valid  and  enforceable? 
If  the  averments  as  to  duress  are  true,  there 
was  no  free  will  or  consent  by  Rebecca 
Beny  in  the  execution  of  the  mortgage.  As 
the  case  stands,  we  must  accept  these  aver- 
ments as  facts,  and,  if  so  regarded,  it  would 
seem  that  Mre.  Berry  was  induced  to  sign 
the  mortgage  by  threats  of  bodily  harm  such 
as  might  overcome  the  will  of  a  person  of 
ordinary  firmness  and  courage.  In  addition 
to  the  threats  of  personal  violence,  there  were 
threats  of  separation  and  abandonment.  The 
property  described  in  the  mortgage  was  a 
homestead,  and  could  only  be  alienated  by 
the  joint  consent  of  husband  and  wife.  If 
Mrs.  Berry  was  compelled  by  force  and  fear 
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to  sign  the  mortgage,  if  there  was  actual 
duress,  she  gave  no  consent,  and  the  mort- 
gage is  a  nullity.  Anderson  t.  Anderson,  9 
Kan.  112;  Helm  v.  Helm,  11  Kan.  19;  How- 
eU  V.  McCrie,  36  Kan.  636,  14  Pac.  257;  Jen- 
kins T.  Simmons,  37  Kan.  496,  15  Pac.  522; 
Gabbey  v.  Porgeus,  38  Kan.  62,  15  Pac.  866; 
Warden  v.  Reser,  38  Kan.  87,  16  Pac.  60. 
This  position  would  be  conceded  by  the  de- 
fendant in  error  if  the  mortgage  stood  alone, 
but  as  it  accompanied  and  was  security  for 
a  negotiable  promissory  note,  which  was 
transferred  to  a  bona  fide  Indorsee  before 
maturity,  it  is  contended  that  the  defense 
of  duress  is  not  available.  An  assignee  who 
obtains  a  promissory  note  before  maturity 
for  value,  and  without  notice,  takes  it  free 
from  equities.  A  mortgage  executed  con- 
currently with  a  note,  and  to  secure  its  pay- 
ment, is  generally  held  to  be  an  incident  of 
the  note,  and  to  partake  of  its  negotiable 
character.  It  appears  to  be  well  settled  by 
the  courts  that  a  bona  flde  indorsee  before 
maturity  of  a  note  secured  by  a  mortgage 
upon  property  other  than  a  homestead,  and 
without  notice  of  inflrmities,  takes  the  mort- 
gage as  he  takes  the  note,  unaffected  by  any 
equities  arising  between  the  mortgagor  and 
mortgagee.  Burhans  v.  Hutcheson,  25  Kan. 
625;  Lewis  v.  Kirk,  28  Kan.  497;  Carpen- 
ter V.  Longan,  16  Wall.  271;  Jones,  Mortg. 
§  834,  and  cases  cited;  15  Am.  &  Eng.  Bnc. 
Law,  855,  and  cases  cited.  This  rule  is  not 
prescribe*!  by  any  statute,  but  is  based  upon 
the  equitable  principle  that  the  debt,  being 
the  main  tiling,  imparts  its  character  to  the 
mortgage,  and  that  when  the  note  is  as- 
signed the  security  follows  it,  and  takes  the 
same  character.  It  is  conceded  that  this 
rule  is  controlling  where  the  property  mort- 
gaged is  not  a  homestead,  but  it  is  contend- 
ed that  it  can  never  apply  where  the  mort- 
gage is  upon  a  homestead,  and  where  the 
wife  or  husband  has  not  joined  In  or  con- 
sented to  its  execution.  The  rule  goes  upon 
the  theory  that  a  mortgage  has  actually  been 
executed,  and  Is  in  existence;  but  in  this 
state,  if  the  wife  or  husband  does  not  give 
consent  or  join  in  the  execution,  the  Instru- 
ment does  not  rise  to  the  rank  of  a  mort- 
gage. It  is  absolutdy  void,  and  not  even 
binding  upon  the  one  who  does  consent. 
Would  it  be  contended  that  a  mortgage  to 
which  the  wife's  signature  was  forged,  or 
wliich  had  never  been  signed  by  her,  would 
follow  the  note,  and  be  enforceable  as  a  se- 
curity? It  is  unlike  a  case  where  Joint  con- 
sent was  actually  given,  though  obtained  by 
fraud;  while  here,  where  the  consent  of  the 
wife  is  lacking,  there  is  no  mortgage.  It 
would  be  carrying  the  doctrine  of  negoti- 
ability beyond  reason  to  make  a  mortgage 
which  is  against  the  statute,  and  prohibited 
by  the  constitution,  binding  and  enforceable 
merely  because  it  accompanied  and  purport- 
ed to  secure  a  negotiable  promissory  note. 
It  is  not  negotiable  in  form,  and  of  itself  has 
no  negotiable  qualities;   but  a  rule  has  been 


established  by  the  courts  that  because  of 
its  relation  to  negotiable  paper  It  is  Invested 
with  a  negotiable  chai-acter.  A  rule  so  made, 
applying  to  mortgages  the  principles  which 
pertain  to  negotiable  paper,  cannot  prevail  over 
the  specific  provisions  of  the  constitution  and 
statute.  The  constitution  provides  that  a 
homestead  "shall  not  be  alienated  without 
the  joint  consent  of  husband  and  wife,  when 
that  relation  exists"  (ai-tlcle  15,  i  9),  and  the 
same  prohibition  is  repeated  by  the  legisla- 
ture In  one  of  the  statutes  (Gen.  St.  1889, 
par.  2996).  These  positive  and  solemn  decla- 
rations cannot  be  overcome  by  a  mere  rule 
of  commercial  law,  or  by  any  judicial  dogma. 
In  Anderson  v.  Anderson,  supra,  where  a  con- 
veyance of  a  homestead  was  obtained  by 
duress  of  the  wife,  it  was  urged  that  a  pur- 
chaser in  good  faith  and  for  a  valuable  con- 
sideration, without  notice  of  the  dureea, 
should  be  protected.  In  deciding  the  case, 
however,  it  was  held  that:  "If  a  wife  sign 
the  deed  of  the  homestead  under  duress,  she 
does  not  give  that  consent  to  the  alienation 
which  the  statute  requires;  and  in  such  case 
the  'good  faith'  of  the  purchaser  cannot  be 
considered  in  determining  the  validity  of  the 
deed."  Much  reliance  is  placed  on  Beals  r. 
Neddo,  2  Fed.  41,  which  Is  contrary  to  the 
ruling  in  Anderson  v.  Anderson,  supra,  but 
It  appears  to  be  wholly  founded  upon  cases 
in  which  the  homestead  question  was  not 
involved  'or  considered.  The  court,  in  its 
opinion,  recognizes  that  under  the  constltn- 
tion  duress  is  available  as  a  defense,  wltbin 
the  decisions  of  the  supreme  court  of  this 
state,  but  did  not  Incline  to  follow  them. 
The  supreme  court  of  Iowa,  In  a  case  where 
a  note  and  mortgage  were  obtained  by  duress, 
and  the  mortgage  was  upon  a  homestead, 
held  that  the  innocent  holder  of  the  note 
and  mortgage  might  recover  upon  the  note, 
but  was  not  entitled  to  a  foreclosure  of  tlie 
mortgage.  The  doctrine  is  there  recognized 
that  in  an  ordinary  case  a  mortgage  given 
to  secure  a  negotiable  note  partakes  of  the 
negotiable  character;  but  In  that  state  there 
is  a  statute  which  requires  a  concurrence  of 
both  husband  and  wife  to  a  conveyance  or 
the  Incumbrance  of  the  homestead.  In  the 
case  mentioned  the  signature  of  the  wife  was 
secured  by  duress,  and  it  was  held  that  she 
did  not  legally  concur  In  the  conveyance. 
The  court  added:  "Mortgages  are  not  In- 
tended to  circulate  as  commercial  paper,  and 
we  do  not  think  that  the  interests  of  com- 
merce require  that  the  principles  ai^licaUe 
to  negotiable  paper  shall  be  extended  to  a 
mortgage  executed  under  such  circumstances 
as  the  mortgage  In  question.  Bank  v.  Bryan, 
62  Iowa,  42,  17  N.  W.  165.  We  think  the 
answer  alleged  a  defense,  and  the  demurrer 
thereto  should  have  been  overruled. 

As  the  case  is  presented,  the  questicm  c^ 
estoppel  is  not  before  us  for  consideration. 
While  considerable  time  elapsed  between  the 
execution  of  the  mortgage  and  the  settinf;  up 
of   the   defense,   there   is   nothing  to   show 
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knowledge  on  her  part  of  the  transfer  of 
the  note  and  the  subsequent  ownership  of 

the  same,  nor  are  there  any  aTerments  show- 
ing her  acts  or  declarations  In  respect  to  the 
note  and  mortgage.  The  Judgment  of  the 
district  court  will  be  reversed,  and  the  cause 
remanded  for  a  new  trlaL  All  the  Justices 
concurring. 


(GT  Kan.  702) 

'      STATE  T.  WAI/TERS. 
(Snpreme  Court  of  Kansas.     Feb.  Q,  1S97.) 
Intoxicatiko  Liquors— Indictment. 
In   an   indictmentj   under  the   prohibitorr 
liquor  law,  for  maintaining  a  nuisance,  the  lo- 
cation of  the   nuisance   was  described    as   fol- 
lows:   "Said  place  being  liept  and  maintained 
00  lots  10  and  12,  block  liS,  city  of  Fort  Scott, 
Kansas,  and  said  place  being  a  common   nui- 
sance."    Held,  upon   a  motion   to  quusli,   that 
the  indictment  is  not  fatally  defective  because 
of  iudefiuiteness  in  describing  the  place. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Bourbon  coun- 
ty;  Walter  L.  Simons,  Judge. 

Edna  Waltere  was  indicted  for  selltog  liq- 
uor. From  an  order  quashing  the  Indict- 
ment, the  state  appeals.     Reversed. 

F.  B.  Dawes,  Atty.  Gen.,  and  C.  E.  Cory, 
for  the  State.  Blddle,  Boyle  &  Sheppard,  for 
appellee. 

JOHNSTON,  J.  This  Is  an  appeal  from  a 
ruling  quashing  an  indictment  In  which  It 
was  alleged  that  Edna  Walters  kept  and 
maintained  a  place  where  Intoxicating  liq- 
uors were  sold,  bartered,  and  g^lven  away, 
and  where  x>ersons  were  permitted  to  resort 
for  the  purpose  of  drinking  Intoxicating  liq- 
uors as  a  beverage,  and  where  such  liquors 
were  kept  for  sale,  barter,  and  delivery,  In 
violation  of  the  statutes,  "said  place  being 
kept  and  maintained  on  lots  10*  and  12, 
block  63,  city  of  Fort  Scott,  Kansas,  and  said 
place  being  a  c(mimon  nuisance."  The  ground 
upon  which  the  Indictment  was  quashed  was 
that  It  did  not  specl&oally  describe  the  place 
where  the  nuisance  existed.  In  prosecutions 
under  the  prohibitory  liquor  law,  it  is  neces- 
sary to  describe  the  place  kept  and  maintain- 
ed as  a  common  nuisance  (Crimes  Act,  { 
399);  and  the  question  for  decision  in  the 
present  case  Is  whether  the  description  Is  suf- 
ficient, as  against  the  motlca  to  quash.  The 
description  should  be  sufficiently  definite  to 
advise  the  defendant  as  to  the  charge  he  is 
called  upon  to  meet,  and  also  to  enable  the 
sberier  to  Identify  the  place  in  the  event  that 
an  abatement  of  a  nuisance  Is  adjudged. 
Here  the  premises  are  described  so  that  no 
difficulty  can  be  experienced  In  finding  them. 
Sach  a  description  would  be  sufficient  in  an 
instrument  conveying  or  mortgaging  the 
premises,  and  it  would  meet  the  require- 
ments of  the  law  in  notices  of  tax  or  attach- 
ment proceedings.  It  Is  true  that  no  build- 
ing or  other  structure  Is  mentioned,  and  It 
appears,  from  like  cases  which  have  been  be- 


fore the  court,  that  trncb  traffic  ta  nsnaOy 
conducted  In  buildings,  but  the  court  cannot 
say  that  there  are  any  buildings  on  the  lot 
described.  It  is  possible  to  maintain  a  nui- 
sance of  the  character  described  upon  ths 
open  ground,  and  the  whole  of  the  ground 
might  be  so  used.  In  such  a  case  the  de- 
scription we  have  here  would  be  complete, 
and  the  Indictment  sufficient  The  Indict- 
ment  does  describe  a  place,  and,  upon  the 
motion  to  quash,  the  coiurt  cannot  speculate 
as  to  the  size  of  the  lota,  whether  there  is  ona 
or  more  buildings  thereon,  or  that  they  are 
Improved  In  any  way.  Of  course,  If  there 
were  structures  on  the  ground,  only  a  part  of 
which  were  devoted  to  the  Illegal  use,  such 
part  should  be  described  In  the  Indictment. 
If  It  Is  developed  on  the  trial  that  such  a  con- 
ditlon  exists,  specifications  or  a  bill  of  par- 
ticulars may  be  required  from  the  state;  but 
If  It  appears  that  the  place,  as  described,  may 
be  readily  understood  by  the  defendant,  and 
may  be  Identified  by  the  sheriff,  and,  if  It  ia 
declared  to  be  a  nuisance,  be  can  abate  In 
the  manner  provided  by  statute,— that  la, 
"by  taking  possession  thereof,  and  by  taking 
possession  of  all  such  intoxicating  liquors 
found  therein,  together  with  all  signs,  screens, 
bars,  bottles,  glasses,  and  other  property  tised 
In  keeping  and  maintaining  such  uuisance" 
(Crimes  Act,  {  399),  the  description  will  be 
deemed  to  be  sufficient.  As  the  question  arose, 
we  caimot  say  that  greater  particularity  of  de- 
scription ■  was  necessary,  nor  that  the  indict- 
ment did  not  state  an  offense.  Itefcrence 
has  been  made  to  the  following  cases  that 
have  some  bearing  upon  the  question:  State 
V.  Muntz,  3  Kan.  383;  Hagan  v.  State,  4  Kan. 
90;  West  ▼.  City  of  Ck>lumbus,  20  Kan.  633; 
State  V.  Sterns,  28  Kan.  154;  State  v.  Oaw- 
ford.  Id.  726;  State  v.  Nlckerson,  30  Kan. 
645,  2  Pac.  654;  State  ▼.  AUphln,  2  Kan. 
App.  28,  42  Pac  55.  The  Judgment  of  the 
district  court  will  be  reversed,  and  the  cause 
remanded  for  further  proceedings.  All  the 
Justices  concurring. 

"="=""  (9  Colo.  A.  220) 

WILLIAMS  et  al.  v.  KTES.i 

(Court  of  Appeals  of  (Colorado.    Dec.  14,  1896.) 

Malicious  Fboseci'tiom— Maucb— Probablb 
Cause. 

1.  The  fact  that  the  ulterior  purpose  of  a 
creditor  in  prosecuting  the  debtor  for  fraud 
was  the  collection  of  the  debt  does  not  conclu- 
sively show  malice,  where  another  reason  for 
instituting  the  prosecution  was  a  bona  fide  de- 
sire to  bring  the  debtor  to  justice,  and  to  make 
an  example  of  him. 

2.  When  the  evidence  as  to  the  existence  ot 
probable  cause  for  a  prosecution  is  conflicting, 
it  is  reversible  error  for  the  court  to  fail  to  col- 
late the  evidence,  and  instruct  what  facta,  it 
found,  constitute  probable  cause. 

Appeal  from  district  court,  Arapahoe  county. 

Action  by  Chitty  C.  Kyes  against  Thomas  EL 
Williams  and  Henry  N.  Wood.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  B^ 
versed. 

1  Rehearing  denied  February  8,  1897. 
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Henry  C.  Van  Schaadc,  for  appellants. 
Lawa  &  Prescott,  for  appellee. 

BISSBLL,  J.  Most  sulta  for  malicious 
prosecution  ultimately  find  tlieir  way  into  the 
appellate  courts.  The  principles  by  which 
the  rights  of  parties  are  to  be  measured  are 
therefore  tolerably  well  settled,  and  our  own 
reports  generally  furnish  adequate  precedents 
to  guide  us  in  the  examination  of  a  record 
and  the  consideration  of  the  judgment.  The 
present  is  scarcely  an  exception  to  this  gen- 
eral rule.  The  appellee,  Kyes,  bought  out 
a  grocery  store  in  1893,  In  Denver,  and  car- 
ried on  a  retail  grocery  business  for  a  few 
months  thereafter.  During  the  time  he  was 
engaged  in  this  line,  he  bought  goods  of  the 
appellants,  Williams  &  Wood,  who  were  evi- 
dently wholesale  dealers  in  that  class  of  mer- 
chandise. His  last  purchase  was  on  Satur- 
day, the  1st  of  April.  On  the  next  day,  Sun- 
day, in  evident  continuation  of  a  bargain 
commenced  on  Saturday,  Kyes  invoiced  his 
store,  and  sold  his  stodt,  including  the  goods 
which  he  had  the  same  day  purchased  of 
Williams  &  Wood,  to  another  party,  for  cash, 
and  received  the  consideration.  He  failed  to 
pay  the  accounts  which  he  had  contracted 
with  sundry  merchants  in  the  city,  and  It 
led  to  several  meetings  between  them,  to 
some  acrimonious  discussion,  and  to  an  ulti- 
mate criminal  prosecution.  When  Kyes  was 
brought  to  Williams  &  Wood's  place,  he  was 
confronted  with  several  merchants  from 
whom  he  had  purchased  merchandise,  and  an 
attorney,  and  there  was  a  strong  effort  made 
to  compel  a  settlement  between  him  and  bis 
creditors.  He  declined  to  make  any  bargain 
or  to  do  anything  in  tliat  direction,  although 
he  admitted  that  he  bad  sold  the  goods,  and 
had  the  money.  At  that  interview  he  was 
shown  a  report  alleged  to  have  been  made 
by  R.  G.  Dun  &  Co.,  a  well-lcnown  commercial 
agency,  which  attempts  to  learn  ail  about 
the  financial  condition  and  history  of  men 
engaged  in  merchandising,  and  supply  the 
information  thus  acquired  to  its  various  cus- 
tomers. The  report  which  had  been  fur- 
nished by  Dun  &  Co.,  and  which  was  shown 
to  Kyes,  contained  statements  to  the  effect 
substantially  that  Kyes  had  purchased  a 
stoclc  for  $1,.500  cash,  had  some  $1,500  in  the 
bank,  and  some  real  property  at  Sterling, 
which  was  assessed  at  $2,000  or  $3,000.  Ac- 
cording to  the  report,  Kyes  stated  this  realty 
belonged  to  him,  and  that  his  personalty  was 
of  the  value  and  description  stated.  On  the 
strength  of  this  report,  the  credit  member  of 
the  firm  of  Williams  &  Wood,  who  are  de- 
fendants in  tills  action,  extended  some  con- 
siderable credit  to  Kyes,  and  at  the  time  of 
the  sale  he  owed  the  house  a  little  upward 
of  $300.  There  was  considerable  controversy 
in  the  case  as  to  whether  Kyes  had  ever  made 
this  report.  Dun  &  Co.'s  clerli  testified  that 
he  made  it  to  him  personally,  and  that  he 
gave  It  to  the  house,  and  furnished  a  copy 
of  it  to  Williams  &  Wood,  who  testified  that 


they  proceeded  on  the  faith  and  strength  of 
It.  This  was  denied  by.  Kyes  and  tils  prin- 
cipal clerk,  who  was  his  brother-in-law.  Botb 
of  them  testified  that  the  statement  on  which 
Dun  &  Co.  based  their  report  was  made  by 
Weir,  the  derk,  and  not  by  Kyes,  and  that 
Kyes  never  saw  Hoagland,  and  never  made 
any  statement  to  him  about  the  matters  con- 
tained in  the  report  Of  course,  this  was  a 
matter  for  the  determination  of  the  Jury. 
There  was  other  evidence  offered  which  tend- 
ed to  show  the  good  faith  of  Williams  & 
Wood  In  the  institution  of  their  criminal 
prosecution,  and  they  offered  some  testimouy 
to  the  effect  that  they  had  laid  their  case  be- 
fore the  district  attorney  of  the  district,  and, 
on  the  strength  of  bis  advice,  had  filed  the 
complaint  There  was  also  evidence  tend- 
ing to  show  the  absence  of  express  malice, 
and  a  good  deal  of  evidence  to  establish  a 
probable  cause  to  believe  that  Kyes  intended 
to  commit  fraud  in  his  dealings  with  tbeni. 

We  do  not  intend  to  go  over  the  case,  and 
recite  the  testimony,  nor  express  our  opinion 
about  it  This  would  not  in  our  judgment, 
be  wise,  since  the  case  must  go  back  for  a 
new  trial,  and  our  conclusions  might  possi- 
bly be  put  to  wrong  uses.  What  we  hare 
stated  was  essential  to  an  adequate  knowl- 
edge of  the  case,  and  to  make  our  sugges- 
tions applicable,  and  serve  as  a  basis  for  our 
conclusions.  When  the  evidence  was  con- 
cluded, the  court,  by  consent  of  parties, 
charged  the  jury  orally.  The  charge  was 
taken  down  by  the  stenographer,  copied  out, 
and  furnished  the  jury,  and  the  defendants 
took  exceptions  to  the  various  portions  of  the 
Instructions.  They  also  asked  instructions 
on  one  topic  which  really  furnishes  the  only 
basis  on  which  the  case  can  be  reversed. 
We  are  so  clearly  of  the  opinion  the  jury  were 
not  adequately  instt  acted  with  reference  to 
what  constitutes  probable  cause  that  we  are 
quite  astute  to  find  error  in  order  that  the 
case  may  be  correctly  presented  for  det»^ 
minatlon.  The  charge,  as  far  as  it  went, 
was  clear,  satisfactory,  and  an  accurate  state- 
ment of  the  law.  All  essential  matters  in 
the  case  were  stated,  and,  except  in  one  slight 
particular,  the  legal  definitions  of  probable 
cause  and  malice  were  fairly  and  accuratdy 
outlined.  The  fifth  instruction  relates  to 
malice,  which  is  correctly  defined.  This  In- 
struction concludes  with  a  sentence  that  "a 
criminal  prosecution  begun  for  the  purpose 
of  collecting  a  debt  is  strong,  if  not  conclu- 
sive, evidence  of  malice."  We  quite  agree 
with  the  learned  judge  who  tried  the  case. 
A  prosecution  commenced  for  such  a  purpose 
furnishes  very  strong  evidence  of  malice.  The 
case  justified  that  part  of  the  charge,  because 
there  was  a  good  deal  of  evidence  hi  the  case 
which  tended  to  show  that  the  real  aniniua 
of  the  prosecution  was  to  force  the  payment 
of  the  appellants'  bill.  The  court  therefore 
had  a  right  to  so  charge  the  jury;  but  we 
are  Inclined  to  the  opinion  that  this  should 
not  be  taken  or  stated  to  be  conclusive  evi- 
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dence,  because,  although  that  might  hare 
been  Its  ultimate  purpose,  this  purpose  mi;;ht 
haTe  been  conceived  and  carried  out  without, 
the  presence  of  malice,  according  to  its  gen- 
eral and  legal  definition.  This  prosecution 
may  have  had  a  double  motive.  The  par- 
ties might  desire  to  punish  the  offender  for 
a  breach  of  the  law  in  order  that  It  might 
serve  as  a  lesson  to  other  customers,  as  well 
as  compel  this  particular  party  to  pay  what 
he  owed.  Aside  from  this  one  claim,  we  do 
not  discover  anything  in  the  charge  which  Is 
open  to  Just  criticism,  except  that  the  learned 
judge  failed  to  adequately  define  or  deter- 
mine for  the  Jury  what  facts  would  consti- 
tute probable  cause  If  they  should  find  them 
to  be  true.  This  is  the  fundamental  diffi- 
culty with  the  charge.  Probable  cause  is  a 
mixed  question  of  law  and  fact  where  the 
circumstances  which  show  its  existence  or 
the  want  of  It  are  matters  which  must  be 
left  for  the  determination  of  the  jury. 
Whether,  If  the  jury  find  these  circumstances 
exist,  they  are  in  themselves  sufficient  to  con- 
stitute probable  cause,  Is  a  matter  of  law 
for  the  court;  and  it  Is  the  duty  of  the  judge 
on  the.  trial  to  collate  the  testimony,  and  tell 
the  jury  that,  if  they  find  certain  facts,  these 
facts  constitute  probable  cause,  and,  being 
thus  found,  the  verdict  must  be  for  the  de- 
fendants.. On  the  other  hand,  the  Jury  must 
be  instructed,  if  they  fail  to  find  them,  then 
the .  case  shows  a  want  of  probable  cau.se; 
and,  all  other  elements  of  the  case  being 
maintained,  they  must  find  for  the  plaintiff, 
and  assess  his  damages  accordingly.  This 
Is  the  general  doctrine  of  American  courts, 
and  they  are  in  substantial  harmony  on  this 
question.  The  fourth  instruction  which  the 
defendants  asked  embodied  this  principle, 
with  a  statement  of  what  the  case  showed 
in  a  given  direction;  and  the  court  was  asked 
to  instruct  the  Jury  that  if  the  defendants 
had  reasonable  groimds  to  think  Kyes  had 
committed  the  offense  charged,  and  that  the 
arrest  was  procured  In  good  faith,  under  this 
belief,  they  should  find  the  existence  of  prob  - 
able  cause  from  this  circumstance.  The  In- 
struction is  not  entirely  quoted,  and  Is 
probably  not  a  very  apt  grouping  of  the  facts 
which  ought  to  have  been  put  l)efore  the 
jury  In  expressing  the  law  on  this  subject. 
In  other  words.  It  lacks  the  fullness  which 
an  instruction  on  the  subject  of  probable 
cause  ought  to  exhibit  in  the  gathering  to- 
gether of  all  the  evidence  tending  In  that- 
direction.  Notwithstanding  this,  we  fall  to 
find  In  the  court's  charge  anything  which 
corresponds  to  it,  or  which  in  any  manner 
tended  to  tell  the  jury  what  facts  would 
amount  to  probable  cause.  For  this  reason, 
we  conclude  It  was  error  for  the  court  to  de- 
cline this  particular  instruction.  The  rules 
are  very  clearly  stated  in  the  following  cases: 
Brown  v.  WUloughby,  5  Colo.  1;  Murphy  v. 
Hobbs,  7  Colo.  541,  5  Pac.  119;  Gurley  v. 
Tomkins,  17  Colo.  437,  30  Pac.  344;  Brooks 
V.  Bradford,  4  Colo.  App.  410,  36  Pac.  303; 


Stewart  v.  Sonnebom,  98  U.  S.  187.  This  er- 
ror In  the  charge  compels  us  to  reverse  the 
case,  and  return  it  for  a  new  trial.     Reversed. 


(»  Colo.  App.  Zll) 

HARRIS  et  al.  v.  HARRIS  et  al. 

(Court  of  Appeals  of  Colorado.    Dec.  14,  1896.) 

Pleaoino  —  Mechanics'  Liens  —  Sufficibnct  of 
Complaint— Statbm EST  of  Lien— Pehsosal 

JODOMENT— COLLATBKAL    PkOMISE. 

1.  A  judgment  on  the  pleadings  Is  not  war- 
ranted where  the  statement  of  the  cause  of  au- 
tion,  though  defective,  might  be  made  good  by 
amendment. 

2.  XJuder  a  statute  providing  that  a  subcon- 
tractor, In  stating  his  demand,  must  state  the 
name  of  the  person  by  whom  he  was  employed, 
or  to  whom  he  furnished  the  materials,  with  a 
statement  of  the  terms  of  "his"  contract,  the 
subcontractor  need  not  set  out  the  contract  be- 
tween the  contractor  and  the  owner. 

3.  A  verbal  promise  by  the  owner  to  the  sub- 
contractors, after  they  had  begun  work  under 
their  agreement  with  the  contractor,  that  if 
they  would  do  said  work  he  (the  owner)  would 
pay  them,  is  without  consideration,  and  will 
not  support  a  personal  judgment  against  the 
owner. 

4.  A  promise  by  the  owner  to  the  subcon- 
tractors, before  commencemeBt  of  the  work, 
that  whatever  sum  should  become  due  them 
"would  be  paid  by  him,"  is  a  valid  promise  to 
pay  on  the  contractor's  default. 

5.  A  mechanic's  lien  statement,  which  states 
that  the  contract  price  was  $250,  that  the  own- 
er had  paid  $125,  "and  that  the  sum  of  $—— — 
ia  still  due,"  is  a  sufBcient  compliance  with  the 
statute  requiring  such  statement  to  show  the 
"balance  due." 

Appeal  from  district  court,  Arapahoe 
county. 

Action  by  James  Harris  and  others  against 
John  H.  Harris  and  others  to  enforce  a  me- 
chanic's lien.  From  a  judgment  for  defend- 
ants on  the  pleadings,  plaintiffs  appeal.  Re- 
versed. 

The  action  was  brought  to  enforce  a  me? 
chanlc's  Hen  against  certain  lots  and  a  build- 
ing. At  the  time  the  contract  for  building 
was  filed,  also  at  the  time  of  the  filing  of  the 
petition  for  a  Hen,  the  title  to  the  lots  was 
in  John  H.  Harris.  The  property  was,  it  ap- 
pears, conveyed  to  Maud  N.  Harris,  the  oth- 
er appellee.  On  the  5th  of  March,  1898,  John 
H.  Harris,  the  record  owner,  made  an  agree- 
ment with  William  Miller  to  erect  a  build- 
ing upon  the  lots.  March  6,  1893,  Miller 
made  a  contract  with  appellants  by  which 
they,  for  the  sum  of  $250,  were  to  furnish 
the  material  and  plaster  the  building.  It  Is 
alleged  that  Miller  completed  the  building 
according  to  agreement,  and  appellants  ful- 
filled their  contract  of  plastering,  finishing  it 
on  September  1(5,  1893;  that  appellants  ha'd 
been  paid  $125  upon  the  contract,  the  bal- 
ance remaining  unpaid;  that  on  Octol>er  14, 
1803,  they  filed  their  statement  of  lien.  Ap- 
pellants further  alleged  that,  on  or  about  the 
10th  day  of  July,  1893,  John  H.  Harris  per- 
sonally promised  to  pay  the  contract  price  of 
$250  on  the  contract  made  by  Miller,  and 
that,  at  the  time  of  the  purchasing  the  ma- 
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terial,  performing  the  labor,  and  the  filing 
the  lieu  statement,  John  H.  'Harris  was  in- 
debted to  Miller  in  an  amount  greater  than 
the  sum  due  the  appellants.  Prayer  for  a 
personal  Judgment  against  John  H.  Harris, 
based  on  his  alleged  promise  to  pay,  for  $1'^, 
for  a  lien  and  foreclosure  upon  the  premises, 
and  an  attorney's  fee  of  ?50. 

As  the  judgment  was  upon  the  pleadings, 
It  becomes  necessary  to  set  out  the  answer 
of  John  H.  and  Maud  N.  Harris  at  some 
length,  in  substance  as  follows:  They  ad- 
mit record  title  to  the  lots  to  be  as  charged 
in  complaint,  but  claim  that  defendant  Maud 
N.  Harris  was  at  all  times  the  real  owner, 
and  that  said  real  estate  was  bought,  and  the 
building  thereon  erected,  with  her  money; 
that,  on  or  about  May  13,  1893,  the  defend- 
ant John  H.  Harris  entered  into  a  written 
contract  (copied  in  full  in  the  answer)  with 
one  William  Miller,  whereby  said  Miller 
agreed  to  build,  upon  a  portion  of  the  lots  de- 
scribed in  the  complaint,  a  brick  house,  to  be 
completed  by  July  31,  1893,  for  a  considera- 
tion of  $3,848,  to  be  paid  by  the  owner  in  in- 
stallments upon  the  architects'  certificate, 
less  20  per  cent,  to  be  retained  until  the  final 
payment;  that  said  contract  provided  that, 
should  said  contractor  fail  in  the  perform- 
ance of  any  of  the  agreements  therein  on  his 
part,  then,  on  certificate  of  the  architects, 
and  three  days'  written  notice  to  the  con- 
tractor, the  owner  should  be  at  liberty  to 
provide  such  labor  or  materials,  and  to  de- 
duct the  cost  thereof  from  any  money  then 
due  or  to  become  due  the  contractor,  and  to 
terminate  the  contract,  and  to  enter  and  tal^e 
possession  of  all  materials,  and  employ  any 
other  person  to  finish  the  work,  holding  the 
contractor  liable  for  the  expense  thereof. 
The  said  contract  further  provided  that,  if 
there  should  be  any  lien  or  claim  for  which 
the  owner  or  premises  might  be  liable,  the 
owner  should  have  the  right  to  retain,  out  of 
any  payment  then  or  thereafter  due,  an 
amount  sufficient  to  indemnify  him  against 
the  same;  and  if' there  should  prove  to  be 
any  such  claim,  after  all  payments  are  made, 
the  contractor  should  refund  to  the  owner  all 
moneys  paid  to  discharge  such  claims.  That 
said  William  Miller  proceeded  to  construct 
said  house,  and  entered  into  various  subcon- 
tracts in  respect  thereto,  and  as  to  whether 
he  entered  iuto  a  contract  with  the  plaintiffs, 
as  set  forth  in  their  complaint,  or  any  con- 
tract whatever,  defendants  have  no  knowl- 
edge or  infoi-mation  upon  which  to  base  a 
belief.  That  from  time  to  time  said  Miller 
drew  money  from  the  defendant  John  H. 
Harris  to  apply  on  said  contract  price,  until 
he  had  so  drawn  $2,975,  representing,  and 
with  the  distinct  understanding,  that  said 
Miller  should  apply  the  same  upon  his  said 
subcontracts;  but  that,  being  called  to  ac- 
count, said  Miller  was  unable  to  show  how 
said  money  had  been  applied,  excepting 
$1,800  thereof,  and  said  Harris  then  and 
there  charged  him  with  having  fraudulently 


disposed  of  about  $1,100  of  said  money  at 
play.  That  said  Miller,  on  or  about  the  20th 
day  of  July,  1893,  confessing  his  inability  to 
replace  or  refund  said  $1,100  so  squandered, 
terminated  said  contract,  and,  by  loslu?  said 
money  In  gambling,  he  subjected  said  prem- 
ises to  various  mechanics'  liens,  to  the  great 
injury  of  defendants.  That  at  the  abandon- 
ment of  said  contract  the  value  of  the  im- 
provements and  materials  upon  the  ground 
did  not  exceed  $1300,  and  that  said  Miller 
had  overdrawn  about  $1,200,  and,  at  the  time 
plaintiffs  filed  their  lien,  said  defendant  Har- 
ris was  not  Indebted  to  the  said  Miller,  but 
the  said  Miller  was  indebted  to  him  about 
$1,200.  ITiat  said  Harris  completed  said 
house  by  making  direct  contract,  etc.,  and, 
altliough  the  specifications  were  modified 
and  the  expense  reduced,  he  paid  out  a  total 
excess  above  the  contract  price  of  alKtut 
$2,500.  Defendants  admit  that  defendant 
John  H.  Harris  paid  to  plaintiffs  $125  upon 
the  order  of  said  Miller,  but  deny  tbat  the 
said  Harris,  at  any  time,  promised  to  pay 
the  balance  to  plaintiffs,  as  set  forth  in  the 
alleged  lien  claim  in  plaintiffs'  complaint; 
and,  for  want  of  information,  deny  that  said 
Miller  is  stiU  indebted  to  plaintiffs  $125.  or 
any  (itber  sum;  deny  that  $50  is  a  reason- 
able attorney's  fee  for  foreclosure;  deny 
that  plaintiffs  are  entitled  to  recover  any  at- 
torney's fees;  deny  that  all  of  said  lots  are 
necessary  for  the  convenient  use  of  said 
building.  Defendants  further  say  that  the 
pretended  act  of  the  legislature  of  the  state 
of  Colorado  to  repeal  the  act  approved 
March  2,  1883,  and  incorporated  In  the  Ses- 
sion Laws  of  1889,  beginning  on  page  347, 
and  ending  on  page  253,  Is  not,  and  never 
was,  the  law  In  this  state,  for  the  reason  that 
the  same  was  never  passed  (setting  out  in  de- 
tail the  history  of  said  act  through  both 
houses,  the  failure  to  enter  the  yeas  and 
nays  upon  the  report  of  the  conference  com- 
mittee upon  the  journal  of  the  house,  etc.). 
The  amendment  to  the  answer  alleges  that 
the  pretended  promise  of  John  H.  Harris  per- 
sonally to  pay  the  claim  of  plaintiffs  is  col- 
lateral, and  not  evidenced  by  any  writing 
whatsoever,  and  that  plaintiffs  made  their 
contract  with  defendant  William  Miller. 
The  replication  specifically  denied  the  alle- 
gations of  the  answer.  The  case  was  reach- 
ed and  called  for  trial  May  22,  1895,  when 
counsel  for  defendants  (appellees)  filed  the 
following  motion:  "Let  the  record  show 
that,  the  case  being  called  for  trial,  the  de- 
fendants John  H.  and  Maud  N.  Harris  move 
for  judgment  on  the  pleadings  against  the 
plaintiff  and  the  cross  complainants,  for  the 
reason  that,  by  the  allegations  of  the  com- 
plaint and  the  cross  complaints,  it  is  shown 
that  they  are  entitled  to  no  relief,  and 
that  the  defendants  should  have  judgment 
for  costs."  The  motion  was  sustained,  judg- 
ment entered  for  the  defendants  upon  the 
pleadings,  an  exception  taken,  and  an  appeal 
prosecuted  to  this  court. 
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Stuart  &  Murray,  for  appellants.    Clay  B. 
Whitford  and  H.  A.  Lindsley,  for  appellees. 

REED,  P.  J.  (after  stating  the  facts).  The 
only  question  for  determination  Is  the  cor- 
rectness of  the  Judgment  of  the  court  in  find- 
ing and  entering  Judgment  for  the  defendants 
upon  the  pleadings.  In  Rice  y.  Bush,  16  Colo. 
484,  27  Pac.  720,  it  is  eald:  "In  passing  upon 
the  motion  by  one  party  for  Judgment  upon 
the  pleadings  after  issue  Joined,  all  the  ma- 
terial allegations  of  the  opposite  fjorty  must 
be  talten  as  true;  and  if  the  pleadings  of  the 
opposite  party,  though  defective  in  form,  are 
nevertheless  sufficient  in  substance  to  sus- 
tain a  Judgment  in  his  tavoi,  the  motion 
should  not  be  granted.  In  general,  a  motion 
for  Judgment  upon  the  pleadings  cannot  prop- 
erly be  granted,  except  in  cases  where  the 
pleadings  are  not  8ufiici«it  to  sustain  a  dif- 
ferent Judgment,  notwithstanding  any  evi- 
dence which  might  be  produced."  In  Mul- 
ford  T.  EBtudiUo,  32  Cal.  196,  it  Is  said:  "A 
defendant  usually  demurs  or  proceeds  for  a 
nonsuit;  but  It  Is  said  that,  if  plaintiff  ad- 
mits on  the  pleadings  facts  showing  that  he 
has  no  cause  of  action  against  the  defend- 
ant, the  court  may  order  Judgment  for  de- 
fendant on  the  pleadings."  It  will  be  ob- 
served that  the  right  or  power  of  the  court 
to  award  a  Judgment  upon  the  pleadings  is 
very  limited  and  restricted.  Unless  there  is 
an  admission  by  the  plaintifF  of  some  fact 
that  renders  recovery  Impossible,  or  the  claim 
is  such  that  no  legal  recovery  could  be  had 
if  established  by  proof,  a  Judgment  upon  the 
pleadings  is  not  allowable;  and  it  also  ap- 
pears that,  where  the  cause  of  action  is 
Informally  or  defectively  stated,  but  shows 
a  good  cause  of  action  if  properly  stated,  and 
which  might  be  made  good  by  amendment, 
Judgment  upon  the  pleadings  Is  not  war- 
ranted. The  motion  for  Judgment  cannot 
be  sul>stituted  In  the  place  of  a  demurrer, 
and  preclude  amendments.  "The  power  of 
amendment  In  pleadings  is  great  under  the 
Code.  The  real  limitation  seems  to  be  that 
the  amendment  shall  not  bring  a  new  cause 
of  action."  Reeder  v.  Sayre,  70  N.  Y.  190; 
Scovill  V.  Glasner,  79  Mo.  449;  Stevens  v. 
Brooks,  23  Wis.  196;  Cook  v.  Croisan  (Or.) 
36  Pac.  532;  Bliss,  Code  PI.  i  429.  And,  by 
the  Code,  the  power  to  amend  continues  un- 
til after  the  evidence  is  concluded,  enabling  a 
party  to  make  his  pleadings  conform  to  the 
facts  proved.  No  rea.son  is  given  by  the  court 
for  allowing  the  motion,  and,  after  careful 
examination  of  the  pleadings,  I  am  at  a  loss 
to  know  upon  what  grounds  the  Judgment 
was  based.  The  objections  or  reasons  urged 
by  counsel  in  support  of  the  Judgment  are 
those  that  should  have  been  reached  and 
pointed  out  upon  demurrer,  and,  if  found  nec- 
essary, amendments  should  have  been  allowed. 

The  case  made  by  the  pleadings  appears  to 
be  one  of  clear  and  well-defined  issues  of 
fact.  The  court  may  have  been  influenced  or 
controlled  by  the  case  of  Warren  v.  Quade 


(Wash.)  29  Pac.  827,  affirmed  in  Heald  v. 
Hodder  (Wash.)  32  Pac.  728.  That  court  held 
the  complaint  fatally  defective  for  a  failure 
of  the  subcontractor  to  set  out  the  contract 
between  the  owner  and  principal  contractor. 
The  case  appears  to  be  relied  upon  by  counsel. 
It  is  the  first  time  the  question  has  been 
raised  in  this  state,  and  called  to  the  atten- 
tion of  the  courts.  The  language  of  the 
statute  Is  that  the  stibcontraotor.  In  stating 
his  demand,  must  state  "the  name  of  the  per- 
son by  whom  he  was  employed,  or  to  whom 
he  furnished  the  materials,  with  a  statement 
of  the  terms  and  conditions  of  his  contract" 
1  Hill's  Code  Wash.  §  1667.  The  construc- 
tions of  the  statute  by  the  Warren  v.  Quade 
decision  is  directly  in  conflict  with  the  deci- 
sion of  the  same  question  in  case  of  Lumber 
Co.  v.  Gottschalk,  81  Cal.  641,  22  Pac.  860. 
The  supreme  court  of  New  Mexico,  In  Post 
V.  Miles,  34  Pac.  586,  refused  to  follow  the 
Washington  decision;  and,  were  there  no 
counter  decisions,  this  court  would  decline  to 
follow  Warren  v.  Quade.  With  due  respect 
to  the  learned  court,  I  must  be  permitted  to 
say  that  it  does  violence  to  the  English  lan- 
guage and  the  statute.  He  must  state  "the 
name  of  the  person  by  whom  he  was  em- 
ployed, or  to  whom  h»«  furnished  the  mate- 
rials, with  a  statement  of  the  terms  and  con- 
ditions of  his  contract."  Whose  contract? 
The  statute  is  in  the  singular,  only  provides 
for  the  statement  of  one  contract,  while  the 
Washington  decision  requires  the  statement 
of  two.  The  subcontractor  must,  of  neces- 
sity, state  his  own  contract  with  the  employ- 
er or  purchaser  in  order  to  establish  his  right 
to  recover.  That  case  requires  him  also  to 
state  the  contract  between  the  owner  and 
principal  contractor.  It  is  a  perversion  of 
the  language,  as  wdl  as  the  intention  and 
sense,  of  the  statute.  The  law  does  not  re- 
quire impossible  or  impracticable  things.  The 
subcontractor  can  state  his  own  contract,  un- 
der his  control,  and  within  his  knowledge,  and 
to  which  he  was  a  party;  but  to  require  him 
to  state  or  set  out  a  contract  between  two 
other  parties,  to  which  he  was  a  stranger, 
and  in  regard  to  which  he  could  not,  in  ad- 
vance, compel  a  disclosure  or  information, 
might  preclude  him  from  asserting  his  claim 
at  all.  The  language  of  the  statute  can  bear 
no  such  construction.  The  contract  he  is  to 
state  is  the  contract  made  by  himself,  and 
there  is  no  statute  requiring  the  statement  of 
two  contracts.  The  correct  constmction  of 
the  statute  and  the  requirements  of  the  com- 
plaint appear  to  me  to  be  those  stated  In  2 
Jones,  Liens.  $  1394:  "If  the  lien  is  claimed 
directly  under  an  original  contract,  the  claim- 
ant must  be  the  contractor,  or  he  must  show 
that  he  has  the  right  of  the  contractor  by 
virtue  of  an  assignment,  or  some  form  of  sub- 
rogation to  the  rights  of  such  contractor. 
The  mere  fact  that  the  claimant  is  a  guar- 
antor of  the  original  contractor  is  insuffi- 
cient to  authorize  him  to  perfect  a  lien. 
If  the  claim  Is  made  by  the  contractor,  the 
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contract,  If  in  writing,  should  be  set  out 
fully;  but  If  the  claim  is  by  a  subcontractor, 
or  any  one  claiming  under  him,  only  the 
fact  of  the  original  contract  or  consent  need 
be  stated;  but  the  claimant's  own  contract, 
if  in  writing,  should  be  set  out  at  length. 
The  contract  or  consent  of  the  owner  need 
not  be  stated  with  the  precision  necessary 
in  pleading;  but  facts  must  be  stated  suffi- 
ciently to  ooimect  the  owner  with  the  claim 
for  a  lien."  See,  also,  Keller  v.  Houlihan, 
32  Minn.  486,  21  N.  W.  729;  McGlaufiln  v. 
Beeden,  41  Minn.  408,  43  N.  W.  86;  Pool  y. 
Wedemeyer,  56  Tex.  287.  All  that  could  rea- 
sonably be  expected  of  a  subcontractor,  as 
coming  within  his  knowledge  in  regard  to  it, 
would  be  a  statement  of  the  ownership  of 
the  real  property,  that  a  contract  of  some 
kind  was  made  between  the  owner  and  the 
principal  contractor  for  the  construction  of 
a  building  upon  the  property,  so  as  to  es- 
tablish the  agency  of  the  principal  contractor, 
and  the  statutory  privity  between  the  own- 
er and  the  plaintiff. 

The  complaint  contains  the  following  alle- 
gation: "That,  before  the  doing  of  any  work 
by  these  plaintiffs,  said  John  H.  Harris 
promised  these  plaintiffs  that  whatevw  sum 
should  become  due  them  for  said  labor  and 
materials  would  be  paid  by  him."  In  the 
statement  of  the  lien  claim  It  was  said  "that, 
on  or  about  the  10th  day  of  July,  said  John 
H.  Harris,  the  owner,  agreed  with  said  claim- 
ants that,  if  they  would  do  said  plastering, 
and  furnish  material  therefor,  he  would  pay 
claimants  the  sum  of  $250."  A  comparison 
of  the  two  shows  them  rery  variant  The 
facts  set  out  in  the  statement  would,  if  es- 
tablished, show  an  original  contract  and  em- 
ployment between  claimants  and  Harris.  In 
the  complaint  it  can  only  be  construed  as  a 
collateral  promise  on  default  of  Miller.  In  the 
complaint  it  is  stated  that  the  promise  was 
made  before  appellees  commenced  work.  In 
the  statement  filed  It  was  alleged  that  the 
promise  by  Harris  was  on  the  10th  of  July, 
and  that  work  commenced  upon  the  6th.  If 
the  evidence  should  show  that  the  promise 
was  made  before  the  commencement  of  the 
work,  and  was  the  inducement,  then  the  per- 
sonal Judgment  might  be  given;  but  if  shown 
to  have  been  made  after  the  contract  was 
made  with  Miller,  and  that  the  parties  were 
already  at  work  under  the  Miller  contract, 
not  in  writing,  and  with  no  consideration, 
the  promise  would  be  void,  and  could  not  be 
the  basis  of  a  judgment. 

It  is  contended  that  no  valid  judgment  could 
be  entered  because  the  lien  statement  failed 
to  state  the  balance  due.  It  is  stated  that  the 
contract  price  was  $250;  that  Harris,  the 
owner,  had  paid  $125;  "and  that  the  sum,  of 
$ is  still  due  and  owing."  In  the  com- 
plaint it  is  stated  that  the  price  was  $250. 
"That  pialotiffs  have  been  paid  $125  on  ac- 
count of  said  work  and  materials,  leaving 
$125  due  and  nnpaid."  The  objection  in  re- 
gard to  the  lien  statement  la  too  technical 


to  influence  the  decision  of  the  case.  It  is 
true  that  the  statute  requires  the  statement  to 
show  "the  total  amount  of  the  indebtedness, 
the  credits  thereon,  if  any,  and  the  balance 
due  such  claimants."  As  said  in  Rice  v.  Car- 
micbael,  4  Colo.  App.  84,  34  Pac.  1010:  "S«ch 
special  statute  must  be  strictly  construed,  and 
to  create  a  lien  the  provisions  must  be  spe- 
cifically and  accurately  followed;  not  only 
conform  to  the  spirit  of  the  law,  but  to  Its 
every  detail."  It  is  evident  that  the  inten- 
tion and  pbrpose  of  the  statute  is  to  have  the 
statement  inform  any  interested  party  of 
the  actual  condition  of  the  account,  and  the 
amount  for  which  a  lieu  is  claimed.  In  this 
case,  although  the  blank  was  not  filled,  the 
statement  of  the  amount  of  the  contract  at 
$250,  and  the  payment  of  $125,  showed  at 
once  the  amount  due  and  unpaid,  and  fnl- 
fllled  the  Intention  of  the  statute,  and  was 
such  a  compliance  with  the  statute  as  to  an- 
swer the  purpose.  "Id  certum  est  quod  cer- 
ium reddl  potest,"  is  the  old  maxim  of  the 
common  law,  and  is  particularly  applicable 
here;  and  while,  technically,  the  blank  should 
have  been  filled,  no  one  who  read  it  could  be 
misled  or  misinformed.  It  only  required  a 
very  simple  and  elementary  mental  process 
to  fill  the  blank,  and,  if  technically  subject  to 
criticism,  the  failure  to  put  the  figures  in 
the  blank  was  not  of  such  importance  as  to 
warrant  a  judgment  uiwn  the  pleadings.  The 
statement  was  for  the  purpose  of  notice,  and. 
as  a  notice,  conveyed  all  the  Information  nec- 
essary, while  the  complaint  as  a  pleading, was 
full,  and  not  involved  in  the  objection.  The 
complaint  appears  to  contain  every  Important 
allegation  and  fact,  if  established,  to  consti- 
tute a  cause  of  action.  If  not  defendants 
should  have  demurred,  instead  of  answering. 
The  Issues  made  should  have  been  tried.  I 
can  find  no  valid  ground  upon  which  the 
judgment  could  have  been  based.  The  judg- 
ment will  be  reversed,  and  cause  remanded, 
with  Instructions  to  allow  amendments  to 
the  pleadings,  if  required,  and  try  the  issues 
made.    Reversed. 


VIVIAN  T. 


(9  Colo.  App.  1<7> 
ALLEN.i 


(Court  of  Appeals  of  Colorado.    Jan.  11,  1S97.) 
Fkauo— Measckb  or  Damaoesl 

1.  Plaintiff  assigned  his  claim  to  another 
claimant,  and,  as  attorney,  recovered  judjanent 
on  both  claims,  sold  the  debtor's  property  on 
execution,  and  obtained  a  certificate  of  pur- 
chase, and  sold  bis  interest  for  less  than  half 
its  value  to  defendant,  who  knowingly  falsely 
represented  tliat  the  debtor  could  not  redeem, 
and  obtained  the  full  amount  of  the  redemption 
from  the  debtor.  Hdd,  that  defendant  was  lia- 
ble for  deceit. 

2.  An  action  to  recover  damages  for  the  de- 
ceit did  not  involve  the  enforcement  of  a  trust 
lietween  plaintiff  and  the  other  claimant  not 
within  the  jurisdiction  of  a  justice. 

3.  The  measure  of  damages  was  the  diffei^ 
ence  between  the  value  of  plaintiff's  interest  in 


1  Rehearing  denied  February  8,  1897< 
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the  certificate  and  the  amount  defendant  paid 
therefor. 

Error  to  Arapahoe  county  court 

Action  by  Charles  L.  Allen  against  Alfred  J. 
Virian  to  recover  damages  for  deceit.  From  a 
Judgment  for  plaintiff,  defendant  brings  error. 
Affirmed. 

W.  W.  Anderson  and  L.  J.  Laws,  for  plain- 
tiff  in  error.  Allen  &  Webster  and  Robinson 
&  Love,  for  defendant  in  error. 

BISSELL,  J.  This  suit  was  begun  before  a 
justice  of  the  peace,  and  resulted  in  a  judg- 
ment against  Vivian,  the  plaintiff  in  error,  for 
$141.71,  which  on  appeal  to  the  county  court 
was  subsequently  tried  without  a  jury,  and  re- 
sulted in  the  same  Judgment  No  question 
concerning  the  sufficiency  of  the  evidence  to 
support  the  action  is  reserved  or  presented  by 
the  assignments  of  error.  They  are  of  the 
most  general  character,  and  present  no  sub- 
stantial questions  which  are  urged  in  the  argu- 
ment or  are  involved  in  the  decision.  In  ISSXi,- 
Allen,  the  defendant  in  error,  had  a  claim 
against  the  Spur  Daisy  Mining  Company  for 
$200,  and  the  Northwestern  Coal  Company 
likewise  had  a  claim  against  the  same  corpora- 
tion for  $61.  Under  an  arrangement  between 
AUen  and  the  coal  company,  Allen's  claim  was 
assigned  to  the  company  for  the  purposes  of 
collection,  and  as  an  attorney  he  thereupon 
brought  suit  against  the  mining  company  for 
the  amount  of  the  two  claims,  and  got  Judg- 
ment. Execution  was  afterwards  Issued  on 
this  Judgment,  property  sold,  and  a  certificate 
of  purchase  issued,  which  Allen  held  for  collec- 
tion. Shortly  before  the  period  for  redemp- 
tion expired,  Vivian  went  to  Allen  for  the  pur- 
pose of  buying  Allen's  interest  in  the  certifi- 
cate. The  dispute  proceeds  from  what  oc- 
curred at  the  interviews  between  Allen  and 
Vivian,  and  the  damages  which  accrued  to  Al- 
len by  reason  of  Vivian's  acts.  In  stating  the 
situation  we  shall  adopt  the  conclusions  of  the 
trial  court,  and  relate  the  facts  as  the  court 
must  have  found  them  in  order  to  render  judg- 
ment for  the  plaintiff.  At  the  time  Vivian 
went  to  Allen  to  buy  this  certificate,  the  min- 
ing company  had  already  made  arrangements 
to  redeem  the  property  from  the  sale;  the 
money  had  been  raised  and  was  In  the  banlc 
before  the  completion  of  Vivian's  purchase 
from  Allen.  Of  this  Vivian  had  knowledge 
and  Allen  none.  When  Vivian  went  to  Alien 
to  buy,  he  made  him  an  offer,  and  obtained  an 
option  from  him  for  10  days  for  the  amount  of 
his  claim  of  $100,  but  he  never  exercised  the 
option  or  offered  the  $100  for  the  purposes  of 
the  purchase.  After  the  money  had  been  de- 
posited in  the  bank  to  redeem  the  property  sold 
under  the  execution  sale,  Vivian,  with  Itnowl- 
edge  of  that  fact  went  to  Allen,  and  renewed 
negotiations,  and  finally  offered  him  $75  for 
his  claim,  which  Allen  took.  At  this  time  the 
situation  was  laid  before  Allen.  The  difficul- 
ties surrounding  the  collection  and  the  financial 
embarrassments  of  the  mining  company  were 
stated,  and  Allen  led  to  believe  from  wliat  Viv- 


ian said  that  the  property  would  not  be  re- 
deemed, and  that  the  money  coidd  not  be  col- 
lected except  by  the  union  of  the  interests  of 
the  various  creditors,  and  an  expenditure  of  a 
large  sum  In  order  to  secure  the  collection  of 
what  was  due.  This,  in  general.  Is  what  hap- 
pened, although  the  particulars  and  the  details 
are  not  wholly  stated.  Influenced  by  these  state- 
ments, Allen  finally  consented  to  accept  $75, 
and  assigned  to  Vivian  his  interest  In  the  judg- 
ment, whereupon  Vivian  took  the  certificate 
to  the  bank,  got  the  full  amount  of  money  due 
on  the  Judgment' and  appropriated  to  his  own 
use  the  difference  between  $75  and  the  amount 
of  Allen's  interest  in  the  judgment  which  was 
$200,  with  costs  and  interest  This  amounted 
nt  the  commencement  of  the  suit  t)efore  the 
Justice  to  $141.71.  Allen  subsequently  learn- 
ed of  the  situation,  of  the  deposit  in  the  bank 
to  Vivian's  knowledge,  and  brought  suit  foi 
the  deceit  and  to  recover  damages,  the  meas- 
ure of  which  was  the  difference  between  what 
Vivian  paid  him  and  the  amount  which  he  re- 
ceived on  the  certificate  Immediately  after  his 
purchase.  The  court  below  found  the  facts 
according  to  Allen's  contention,  found  that 
there  was  actual  concealment  and  misrepresen- 
tation on  Vivian's  part  and  rendered  Judgment 
accordingly.  It  is  from  the  Judgment  of  the 
county  court  accepting  this  theory  that  error  ta 
prosecuted. 

The  oral  argument  was  made  by  other  coun- 
,sel  than  the  one  filing  the  brief,  and  the  assign- 
ments of  error  as  laid  were  totally  disregarded, 
and  we  are  asked  to  reverse  the  case  because 
the  transaction  between  Allen  and  the  Spur 
Daisy  Mining  Company  created  a  trust  which 
the  justice  of  the  peace  had  no  jurisdiction  to 
enforce,  and  that  without  a  Judgment  both  de- 
claring and  enforcing  the  obligation  which  the 
mining  company  bad  with  Allen  he  could  ob- 
tain no  Judgment  and  have  no  relief  as  against 
Vivian.  Since  this  Is  the  only  question  pre- 
sented, it  will  be  practically  the  only  one  either 
discussed  or  decided.  We  do  not  however, 
say  that  under  any  other  assignment  of  error 
laid  in  the  abstract  the  judgment  could  be  re- 
versed, for  we  think  otherwise.  We  do  not 
think,  however,  that  the  position  is  well  taken. 
The  action  is  not  between  AUen  and  the  coal 
company  to  enforce  the  obligation  which  the 
coal  company  entered  Into  with  Allen  with  ref- 
erence to  the  judgment  or  its  collection.  The 
coal  company  did  not  collect  the  certificate  and 
appropriate  the  proceeds  to  its  own  use  to 
Allen's  detriment  nor  did  Allen  ever  have  any 
cause  of  action  against  the  coal  company  be- 
cause of  the  collection  of  the  certificate.  The 
coal  company  never  received  anything  beyond 
their  interest  in  the  Judgment  and  Allen's  in- 
terest went  to  Vivian,  and  was  collected  by 
him,  and  appropriated  to  his  tise,  by  virtue  of 
the  assignment  to  him  of  Allen's  interest  What 
was  done  by  Vivian  with  reference  to  the  mat- 
ter was  simply  a  collection  of  Allen's  Interest 
by  virtue  of  the  authority  contained  in  the  as- 
signment and  the  appropriation  was  by  virtue 
of  his  right  theretmder.     The  transfer  was 
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complete  in  Itself,  authorized  him  to  collect 
and  appropriate  the  funds,  unless  Allen  bad  a 
right  to  rescind  the  transaction.  It  Is  Insisted 
he  could  only  rescind,  and  could  not  sue  for 
the  deceit.  Sve  see  no  reason  why  the  transfer 
cannot  be  recognized  and  treated  as  existing, 
and  ViTlan  called  upon  to  respond  for  the  dif- 
ference because  of  the  damage  which  came  to 
Allen  from  the  misrepresentations  which  Viv- 
ian made  respecting  the  situation  at  the  time 
he  made  the  purchase.  It  was  simply  an  ac- 
tion for  deceit,  and  the  measure  of  recovery 
was  the  difference  between  the  value  of  the 
thing  assigned  and  the  price  which  was  paid  for 
It.  The  Judgment  was  entirely  warranted  by 
the  evidence,  violates  no  legal  principle  which 
has  been  called  to  our  attention,  and  must 
therefore  be  affirmed.     Affirmed. 


(»  Colo.  App.  2S5) 

MESKBW  V.  CITY  OP  HIGHLANDS. 

(Court  of  Appeals  of  Colorado.     Jan.  11,  1897.) 

Balk  of  Liquob—Reoulatiox— Towns  and 
codnties. 

1.  One  may  be  convicted  of  selling  liquor 
within  a  mile  of  a  town  in  violation  of  an  or- 
dioance  thereof,  though  the  place  of  sale  is 
within  a  mile  of  other  towns;  at  least  where 
it  is  not  shown  that  he  had  a  license  from 
them. 

2.  Towns  and  cities  boinB  given  exclusive  ju- 
risdiction to  prohibit  sale  of  liquor  within  cer- 
tain territory,  possession  of  a  license  from  the, 
county  is  no  defense  to  sale  in  violation  of  town 
ordinance. 

Error  to  Arapahoe  county  court. 

James  Meskew,  convicted  before  a  magis- 
trate of  selling  liquor  In  violation  of  an  ordi- 
nance, on  appeal  to  county  court  was  again 
found  guilty,  and  brings  error.    Affirmed. 

.Tohn  T.  Deweese,  for  plaintiff  In  error.  P. 
A.  Williams  and  O.  Q.  Richmond,  for  defend- 
ant In  error. 

BISSELL,  J.  James  Meskew  was  prose- 
cuted before  a  magistrate  for  the  unlawful 
sale  of  liquors  against  the  provisions  of  an 
ordinance  of  the  town  of  Highlands.  He 
was  convicted  and  fined.  He  then  prosecut- 
ed an  appeal  to  the  county  court,  where  the 
case  was  again  tried,  and  he  was  found 
g^uilty,  and  sentenced  to  pay  a  fine  of  $200. 
From  the  latter  Judgment  he  prosecutes  er- 
ror to  this  court,  and  seeks  to  reverse  It  on 
two  general  propositions.  These  are  the  only 
matters  of  sufficient  consequence  suggested 
by  the  record  or  In  the  briefs  of  counsel  to 
require  consideration,  or  on  which  the  Judg- 
ment could  be  reversed.  The  bases  of  these 
contentions  are  that  the  point  at  which  Mes- 
kew sold  the  lltiuor,  which  was  adjudged  a 
crime  as  against  the  ordinance,  was  within 
the  county  of  Jefferson,  and  also  within  a 
mile  of  other  Incorporated  towns  In  the  lim- 
its of  Arapahoe  county.  We  are  relieved  of 
any  embarrassment  or  difficulty  In  the  set- 
tlement of  these  errors  by  a  decision  of  the 
supreme  court  rendered  In  18t>5.    People  v. 


Ralms,  20  Colo.  489,  39  Pac.  341.  In  a  lucid 
and  satisfactory  opinion  by  Mr.  Justice  Camp- 
bell both  these  questions  have  been  resolved 
against  the  plaintiff  In  error.  It  will  neither 
advantage  the  defendant  nor  be  of  benefit  to 
the  profession  to  restate  tbe  reasons  on 
which  that  decision  Is  based.  In  this  case, 
as  In  that,  tbe  defendant  neither  pleaded  nor 
proved  as  a  defense  the  possession  of  a  li- 
cense from  the  other  adjacent  towns.  It  Is, 
therefore,  of  no  consequence  that  the  facts 
happened  to  be  as  they  are  contended  witli 
respect  to  the  location  of  the  other  Incorpo- 
rations; and  since  It  appears  from  tbe  record 
that  he  sold  liquor  within  the  limit  of  a  mile 
of  Highlands,  contrary  to  an  ordinance, 
which  was  proven,  his  guilt  was  established. 

The  other  defense— of  a  license  from  the 
county  authorities  of  Jefferson  county— is 
equally  unavailable.  Exclusive  Jurisdiction 
Is  by  the  legislature  conferred  on  towns  and 
cities  to  prohibit  the  sale  of  liquors  within 
their  limits  and  a  certain  specific  distance 
beyond,  and  when  the  towns  or  cities  have 
acted  In  the  premises,  and  passed  ordinances 
prohibiting  the  sale  of  liquor  at  tbe  place 
where  the  crime  Is  alleged  to  have  been  com- 
mitted, it  Is  no  defense  to  either  insist  or 
prove  that  the  defendant  possesses  a  license 
issued  by  the  county  authorities.  We  are 
unable  to  discover  any  difference  In  princi- 
ple between  the  possession  of  a  license  from 
the  county  authorities  of  Arapahoe  county, 
which  happened  to  be  the  fact  In  tbe  Raims 
Case,  and  the  possession  of  a  license  from 
the  authorities  of  Jefferson  county.  The  leg- 
islature undoubtedly  has  the  right  to  confer 
on  towns  the  exclusive  right  to  regulate  and 
license  the  sale  of  liquors,  and  to  prescribe 
the  territory  over  which  their  Jurisdiction 
sliali  e.Ktend.  That  that  Jurisdiction  runs 
beyond  tlie  limits  of  a  particular  county 
seem-s  to  be  entirely  within  the  legislative 
power,  wlilch  may,  In  Its  discretion,  provide 
for  this  class  of  cases.  This  principle  seems 
to  be  recognized  in  another  case  in  the  same 
volume,  although  It  concerns  a  totally  dlf- 
forent  question.  City  of  Denver  v.  Couie- 
han,  20  Colo.  471,  39  Pac.  425.      , 

These  considerations  dispose  of  tbe  only 
errors  urged  on  the  argument,  or  of  sufficient 
consequence  to  admit  of  discussion;  and. 
since  the  Judgment  is  fully  sustained  by 
these  authorities.  It  must  be  affirmed.  Af- 
firmed. 


DOYLE  et  al.  v. 


(9  Colo.  App.  ".'.> 
HEROD. 


(Court  of  Appeals  of  Colorado.     Jan.  11,  1897.) 

Lien  of  Execution  — Wbbx  Hbld  bt  Direction 
OF  Plaintiff. 

An  execution  does  not  bind  the  property 
of  the  judgment  defendant  from  its  delivery  to 
the  otlicer  where  the  latter  is  instructed  to  hold 
it  until  further  directions;  and  a  lien  acquired 
by  anotlior  while  the  execution  is  so  held  is  en- 
titled to  priority. 
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Appeal  from  district  court,  Pueblo  county. 

Action  of  replevin  by  W.  E.  Doyle  &  Co. 
against  John  D.  Herod  for  property  levied  on 
by  defendant  as  constable.  Judgment  for 
defendant,  and  plaintiffs  appeal.    Reversed. 

L.  A.  Crane,  for  appellants.  Mr.  McFeely 
and  Mr.  Ritter,  for  appellee. 

THOMSON,  J.  Replevin  by  the  appel- 
lants against  the  appellee  for  certain  goods 
and  chattels.  The  defendant  was  a  constable, 
and  levied  an  execution  issued  by  a  Justice 
of  the  peace  on  a  judgment  recovered  before 
him  by  Minnie  A.  Foss  against  Harriet  Hen- 
ry upon  the  goods.  The  plaintiffs  claimed 
title  by  virtue  of  a  chattel  mortgage  upon 
the  same  goods,  executed  to  them  by  Harriet 
Henry.  The  execution  vras  Issued  and  de- 
livered to  the  constable  on  the  25th  day  of 
August,  18M,  and  the  mortgage  was  execut- 
ed on  the  27th  and  recorded  on  the  30th  of 
the  same  month.  The  cause  was  tried  by 
the  court  The  only  question  in  the  case 
was  one  of  priority  of  lien  between  the  mort- 
gage and  the  execution.  The  court  resolved 
that  question  in  favor  of  the  defendant,  giv- 
ing him  judgment  accordingly.  The  defend- 
ant testified  that  after  the  execution  came 
Into  his  hands  the  attorney  of  Foss  directed 
him  to  hold  the  writ  until  he  should  receive 
notice'  of  the  goods  to  be  levied  upon;  that 
he  understood  from  what  the  attorney  said 
that  he  was  not  to  levy  until  the  attorney, 
or  the  agent  of  Foss,  should  point  out  the 
goods;  and  that  nothing  further  was  done 
in  relation  to  the  matter  until  the  3d  day  of 
September  following,  when  either  the  attor- 
ney or  the  agent  informed  blm  where  the 
groods  to  be  levied  on  were,  and  he  made  the 
levy  on  that  day.  The  foregoing  was  sub- 
stantially the  defendant's  testimony,  and 
there  was  no  other  evidence  on  the  subject 

Ordinarily,  an  execution  binds  the  prop- 
erty of  the  judgment  defendant  for  the  pay- 
ment of  the  judgment  from  the  time  when 
the  writ  comes  into  the  hands  of  the  officers. 
This  execution  wis  delivered  to  the  con- 
stable before  the  chattel  mortgage  was  exe- 
cuted or  recorded,  and  its  lien  was  there- 
fore prior  to  that  of  the  mortgage,  unless,  In 
consequence  of  the  direction  from  the  at- 
torney, the  right  of  the  judgment  plaintiff  to 
assert  priority  of  lien  was  lost  It  seems  to 
be  settled  that  an  execution  held  subject  to 
an  order  of  that  kind  does  not  bind  the 
goods  of  the  judgment  debtor  as  against 
creditors  who  are  diligent.  The  duty  of  the 
officer  receiving  the  writ  is  to  execute  it 
without  delay;  and  If,  by  any  act  of  the 
judgment  creditor,  the  writ  is  held  for  a 
time  unexecuted,  or  without  attempt  at  exe- 
cution, it  is,  during  that  time,  inoperative 
as  against  other  creditors.  Williams  t.  Mel- 
lor,  12  Colo.  1,  19  Pac.  839.  It  is  clear  that 
nothing  was  done  towards  levying  this  exe- 
cution until  after  the  chattel  mortgage  was 
recorded,  and  It  seems  equally  clear  that  the 
delay  was  in  consequence  of  directions  re- 


ceived from  the  attorney  of  the  judgment 
plaintiff.  The  execution  was,  therefore,  not 
a  lien  until  the  levy;  but  In  the  meantime 
the  lien  of  the  mortgage  attached,  and  so 
took  priority.  Let  the  judgment  be  reversed.' 
Reversed. 


(9  Colo.  App.  151) 
BDINGBR  V.  THOMAS. 
(Court  of  Appeals  of  Colorado.     Jan.  11,  1897.) 
Costs— Custodian  for  Att»chkd  Propehtt. 
Under  Act  April  16,  1891,  §  1  (Laws  1891, 
p.  323),  providing  that  the  court  shall   allow 
proper  compensation  to  a  custodian  appointed 
for  property  levied  on  under  attachment,  to  be 
taxed  as  costs,  such  compensation  can  only  ije 
recovered  from  a  party  to  the  litiRation  when 
so  allowed  and  taxed  as  costs  in  the  case. 

Appeal  from  district  court,  Garfield  county. 

Action  by  H.  C.  Thomas  against  George 
Edlnger  to  recover  compensation  as  custo- 
dian of  attached  property.  Judgment  for 
plaintiff,  and  defendant  appeals.     Reversed. 

J.  W.  Dollison  and  Henry  T.  Sale,  for  ap- 
pellant C.  W.  Darrow  and  Ed.  T.  Taylor, 
for  appellee. 

THOMSON,  J.  On  the  23d  day  of  Octo- 
ber, 1893,  George  EJiuger  brought  suit  in 
the  county  coiu^  of  Garfield  county  against 
W.  T.  Beans  and  others,  and  caused  a  writ 
of  attachment  to  be  issued  in  the  suit,  which 
was  levied  upon  certain  goods  and  chattels 
as  the  property  of  Beans.  At  that  time 
T.  W.  Thomas  was  the  sheriff  of  Garfield 
county,  and  the  levy  was  made  by  blm.  He 
remained  in  office  until  Jantiary  8,  1894, 
when  R.  'W.  Ware  became  the  sheriff.  When 
the  attachment  was  levied,  J.  W.  Dollison, 
the  attorney  of  the  attachment  plaintiff,  re- 
quested, the  appointment  of  a  custodian  to 
take  charge  of  the  goods;  and  the  then 
sheriff,  T.  W.  Thomas,  thereupon  appointed 
H.  C.  Thomas  as  such  custodian,  and  agreed 
to  pay  him  $2.50  per  day  for  the  time  he 
should  be  In  charge  of  the  property.  The 
goods  were  atiU  in  the  custody  of  H.  C. 
Thcmas  when  Ware  entered  upon  the  duties 
of  the  office.  The  latter  made  no  change  of 
custodian,  and  H.  C.  Thomas  remained  in 
charge  of  the  goods  until  -the  24th  day  of 
January,  1894,  when  the  property  was  re- 
leased from  the  attachment,  and  turned  over 
to  Annie  T.  Beans,  who  bad  Intervened, 
claiming  the  property  as  hers,  and  whose 
claim,  upon  trial,  was  sustained.  On  the 
24th  day  of  February,  1894,  H.  C.  Thomas 
commenced  this  action  In  the  district  court 
of  Garfield  county  against  the  attachment 
plaintiff,  George  Edinger,  to  recover  the  sum 
of  $135,  which  he  alleged  was  the  amount 
due  him  for  the  safe-keeping  oif  the  goods,  by 
virtue  of  his  contract  with  the  sheriff.  Is- 
sues were  joined,  and  a  trial  had,  which 
resulted  in  a  verdict  and  judgment  in  the 
plaintiff's  favor  for  the  amount  of  bis  claim. 
The  defendant  has  brought  the  case  here  by 
appeal. 
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The  following  Is  section  1  of  an  act  of  the 
legislature  approved  April  16,  1891:  "When- 
ever It  shall  be  the  duty  of  any  sherift  or 
.constable  to  appoint  a  custodian  to  take 
charge  of  any  property  levied  upon  by  virtue 
of  a  writ  of  attachment  or  execution,  the 
court  shall  allow  such  compensation  for  the 
services  of  the  custodian  as  shall  be  proper, 
not  exceeding  two  and  one  half  dollars  per 
day,  to  be  taxed  as  costs,  and  such  officer 
shall  not  demand  or  receive  any  greater  sum." 
Seas.  Laws  1891,  p.-  323.  The  law  charges 
the  sheriff  with  the  safe-lteeping  of  property 
levied  upon;  and,  If  he  finds  that  the  ap- 
pointment of  a  custodian  is  necessary  to  its 
preservation,  he  makes  the  appointment  In 
his  official  capacity.  The  custodian  ap- 
pointed is,  for  the  purpose  of  the  safe-keping 
of  the  goods,  his  agent,  for  whose  default 
or  misconduct  concerning  them  he  is  re- 
sponsible, and  for  whose  services  he  is  en- 
titled to  an  allowance  by  the  court  not  ex- 
ceeding $2.50  per  day.  The  compensation 
of  the  custodian  must  lie  taxed  as  costs  In 
the  case,  in  the  manner  provided  by  the  stat- 
ute, or  it  cannot  be  recovered  from  the  losing 
party.  No  contract  made  by  the  sheriff 
with  the  custodian  for  the  payment  to  him  of 
a  fixed  sum  in  consideration  of  his  services 
would  be  binding  upon  the  parties  to  the 
suit  The  statute  provides  how  his  compen- 
sation shall  be  determined.  It  must  be  de- 
termined in  that  way,  and  in  no  other  way; 
and  when  it  Is  determined,  to  make  it  avail- 
able, it  must  be  taxed  as  costs.  The  appoint- 
ment of  a  custodian,  like  the  attachment  of 
the  goods,  is  a  part  of  the  proceedings  in 
the  case;  and  the  court  in  which  the  case  is 
pending  has  the  sole  jurisdiction  to  deter- 
mine what  costs  are  chargeable  on  account 
of  the  appointment.  The  custodian  looks 
to  the  sheriff  for  his  pay,  and  the  sheriff 
protects  himself  by  procuring  an  allowance 
and  taxation  of  the  proper  amount.  The 
sheriff  cannot  safely  contract  for  the  payment 
of  any  specific  sum.  It  seems  that  the  costs 
In  the  attachment  suit  were  ad]udge<^  against 
the  attachment  plaintiff,  the  defendant  in 
this  case;  and,  if  the  sheriff  expected  to  be 
reimbursed  by  Edinger  for  his  outlay  or  lia- 
bility on  account  of  the  custodian,  he  8lv>uld 
have  caused  the  amount  to  be  determined, 
allowed,  and  taxed  in  his  favor,  in  the  codr- 
ty  court  There  would  then  have  been  « 
Judgment  for  that  amount  against  this  d» 
fendant  in  the  only  court  authorized  to  ren- 
der such  Judgment  It  seems  there  was  an 
attempt  to  follow  the  statute  in  the  matter, 
but  plaintifTs  counsel  say  that  for  certain 
reasons  it  was  ineffectual.  We  shall  not  in- 
quire whether  it  was  or  not,  because,  what- 
ever It  was,  and  whatever  its  result  it  cuts 
no  figure  in  this  case.  We  do  not  decide 
that  the  contract  between  this'  plaintiff  and 
the  sheriff  was  invalid,  or  that  the  plaintiff 
cannot  recover  from  the  sheriff  the  amouiit 
which  the  latter  agreed  to  pay  him.  We 
only  decide  that,  in  so  far  as  the  parties  to 


the  litigation  are  concerned,  tbe  compensa- 
tion of  the  custodian  of  attached  goods  Is  a 
matter  for  the  determination  of  the  court  In 
which  the  attachment  suit  is  priding,  and 
is  not  recoverable  from  the  losing  party  un- 
less it  is  taxed  as  costs  in  that  suit.  Per- 
sonally, the  custodian  had  no  dahn  against 
Edinger;  but  even  if  he  could  make  such 
dalm  in  his  own  behalf,  the  district  court 
had  no  Jurisdiction  of  the  controversy.  Its 
Judgment  must  therefor^  be  reversed,  with 
Instruction  to  dismiss  the  case.    Reversed. 


(»  Colo.  App.  ia> 

ROCKFORD  INS.  CO.  ▼.  ROGERS  et  aL 

(Court  of  Appeals  of  Colorado.     Jan.  11,  1887.) 

FoKEioN  Insurance  Companies— Failure  to  Filb 

Cbktificatbs— Validity  or  Contract. 

1.  Where  a  statute  provides  that  foreign  cor- 
porations shall  file  certain  certificates  with 
the  secretary  of  state  and  the  recorder  of  deeds 
in  counties,  under  penalty,  and  there  is  no  pro- 
vision declaring  contracts  entered  into  without 
such  filing  illegal,  contracts  made  by  such  cor- 
porations without  compliance  with  the  statute 
are  viiiid. 

2.  Where  a  foreign  insurance  company  ap- 
points an  agent  to  collect  premiums,  he  is  estop- 
ped, in  an  action  on  his  bond  for  default  to 
claim  that  contracts  entered  into  by  such  insur- 
ance company  in  the  state  are  invalid  because 
in  violation  of  some  specific  statutes. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  the  Rockford  Insurance  Com- 
pany against  Merrick  A.  Rogers  and  Mil- 
ton J.  Stair.  Judgment  for  defendants  on 
the  pleadings,  and  plaintiff  appeals.  Re- 
versed. 

C.  J.  Blakeney  and  Sylvester  G.  Williams, 
for  appellant    Wells,  Taylor  &  Taylor,  for 

appellees. 

BISSELL,  J.  The  correctness  of  a  Judg- 
ment granted  on  a  motion  therefor  based 
wholly  on  the  pleadings  is  challenged  by 
this  appeal.  Suit  was  brought  by  the  Rock- 
ford  Insurance  Company  Ugalnst  Rogers  and 
Stair  as  sureties  on  a  bond  executed  by 
Wells  as  principal.  Tbe  complaint  charged 
that  the  insurance  company  was  a  corpora- 
tion organized  under  the  laws  of  Illinois, 
and  permitted  to  do  Insurance  business  In 
this  state.  Wells  was  appointed  Its  agent, 
and  during  February,  1893,  collected  funds 
and  moneys  belonging  to  the  insurance  com- 
pany amounting  to  $908.48.  He  also  col- 
lected In  March  $687.23,  and  of  the  total 
sum  paid  about  $700,  leaving  $927.62  which 
he  had  collected  and  failed  to  pay  over. 
The  bond  which  was  set  up  in  the  complaint 
was  In  the  usual  form.  According  to  Its  cott- 
ditlons.  Wells  had  been  appointed  agent  ot 
the  in.surance  company  in  Denver,  and 
agreed  to  accept  the  trust  keep  a  regular 
and  accurate  record  of  accounts  and  mon- 
eys received,  and  pay  them  over  to  the  com- 
pany monthly,  or  as  often  as  they  might  be 
demanded.     In  case  of  default  the  bonds- 
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men  were  to  be  liable.  Tlie  answer  admit- 
ted the  plaintiff's  corporate  character,  but 
denied  that  it  was  authorized  to  trajnsact 
business  in  the  state;  admitted  the  agency, 
the  execution  and  delivery  of  the  undertak- 
ing, and,  on  information  and  belief,  denied 
the  receipt  of  the  money.  As  a  second  de- 
fense it  set  up  the  foreign  character  of  the 
plaintiff  company,  and  that  the  moneys 
which  Wells  had  received  were  premiums 
which  had  been  paid  to  him  for  the  com- 
pany on  account  of  divers  policies  of  insur- 
ance which  the  company  had  issued  In 
Arapahoe  county,  to  various  parties,  in  the 
ordinary  course  of  business.  The  defend- 
ants then  alleged  a  failure  on  the  part  of 
the  Insurance  company  to  file  with  the  sec- 
retary of  state  or  the  recorder  of  deeds  in 
Arapahoe  county  a  certificate,  signed  by  the 
president  or  secretary,  designating  its  prin- 
cipal place  of  business,  and  any  agent  or 
agents  on  whom  process  might  be  served. 
The  plaintiff  replied,  denying  that  the  busi- 
ness was  carried  on  solely  in  Arapahoe  coun- 
ty, and  averred  that  it  was  done  in  the  state; 
admitted  that  they  had  not  filed  with  the 
secretary  of  state  or  the  recorder  of  deeds 
the  certificate  mentioned,  and  then  alleged 
aflfirmatlvely  an  authority  to  transact  busi- 
ness, by  reason  of  a  compliance  with  the 
statutes  regulating  the  conduct  of  Insurance 
business  by  foreign  companies  in  the  state 
of  Colorado,  and  a  compliance  with  the  reg- 
nlatlons  of  the  auditor,  who  is  the  superin- 
tendent of  Insurance,  and  the  possession  of 
a  certificate,  issued  by  him,  authorizing 
them  to  transact  the  business  of  their  com- 
pany In  the  state.  There  were  some  im- 
material amendments  subsequently  made 
that  are  unimportant  to  this  discussion,  and 
the  case  stood  for  trial  in  the  district  court 
on  these  issues.  Thereupon  the  defendants 
moved  for  judgment  on  the  pleadings,  which 
was  heard  and  granted.  It  is  from  this  Judg- 
ment that  the  appeal  is  prosecuted. 

The  appellant  Insists  that  for  three  reasons 
the  Judgment  is  erroneous.  It  is  contended 
that  the  failure  to  file  a  certificate  is  not 
pleadable  in  bar  to  the  action,  and  that  the 
defense  could  not  In  any  event  be  available, 
because  the  parties  are  estopped  by  the  facts, 
and  the  relations  of  the  agent  to  the  compa- 
ny, from  raising  the  question.  It  Is  also  con- 
tended that  in  any  event  the  statutes  which 
organized  and  provided  for  an  insurance  de- 
partment, and,  In  direct  terms,  enacted  that 
the  auditor  should  be  the  agent  of  the  com- 
pany on  whom  process  might  be  served,  re- 
pealed the  former  provisions  with  reference 
to  the  filing  of  a  certificate.  On  at  least 
two  of  these  propositions  the  law  of  this 
state  is  undoubtedly  with  the  appellant.  We 
would  be  unadvised,  except  for  the  opinion 
printed  in  the  record,  as  to  the  precise  basis 
on  which  the  trial  court  proceeded  to  enter 
this  Judgment  From  this  we  learn  that  the 
failure  to  file  the  certificate  with  the  secre- 
tary of  state  or  recorder  was  regarded  by 
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the  trial  Judge  as  absolutely  fatal  to  the 
action.  It  was  conceded  the  position  was  in 
apparent  conflict  with  the  direct  decision  of 
the  supreme  court  on  the  proposition,  and 
to  its  intimations  and  evident  acceptance  of 
the  contrary  rule  in  a  subsequent  case  which 
is  cited.  We  are  unable  to  pursue  a  similar 
course.  The  question  has  been  pressed  on 
our  attention  anew,  with  very  considerable 
elaboration  of  argument  and  citation  of  au- 
thorities; and,  in  a  forcible  oral  argum^it, 
counsel  for  the  appellees  Insist  that  it  is  the 
duty  of  this  court  to  reconsider  the  ques- 
tion, and,  if  our  conclusions  should  be  in 
harmony  with  those  of  the  district  Judge,  to 
adopt  a  contrary  rule.  This  we  decline. 
In  no  contingency,  and  under  no  circum- 
stances, whether  In  obedience  to  our  own 
convictions  of  what  the  law  ought  to  be,  or 
of  what  the  weight  and  current  of  authority 
had  declared  it  to  be,  would  we  attempt  to 
overrule  the  supreme  court,  or  depart  from 
the  precedents  it  has  established.  ■  We  are 
forced  to  no  such  position,  however,  by  the 
character  of  the  question,  or  our  own  con- 
victions respecting  it.  The  constitution,  and 
the  statutes  which  were  enacted  to  carry 
out  its  provisions,  undoubtedly  command  for- 
eign corporations  who  seelt  to  do  business 
in  the  state  to  file  a  certificate  in  the  oflSce 
of  the  secretary  of  state,  or  the  recorder  of 
deeds  in  the  county  wherein  their  principal 
business  Is  to  be  transacted,  and  designate 
an  agent  oo  whom  process  may  be  served, 
before  they  shall  have  the  right  to  transact 
business  within  its  limits  to  the  same  ex- 
tent and  on  the  same  plane  as  domestic  cor- 
porations. This  is  not  all,  however,  that 
the  statutes  provide.  A  penalty  is  prescribed, 
and  when  the  foreign  corporation  fails  to 
observe  these  statutory  requirements  a  per- 
sonal liability  Is  laid  on  the  officers  and  di- 
rectors of  the  defaulting  corporation.  There 
is  no  provision  declaring  all  contracts  into 
which  they  may  enter  Illegal  and  void,  nor 
is  there  any  other  than  the  general  proviso 
respecting  their  duty  In  this  particular. 
Many  of  the  cases  in  which  the  question  has 
been  discussed  simply  involved  the  right  of 
the  corporation  to  enforce  a  single  contract 
which  they  had  made,  and  did  not,  in  gen- 
eral, discuss  the  question  of  the  invalidity 
of  their  contracts  where  the  corporation  was 
attempting  to  "do  business,"  as  that  term  is 
generally  construed.  The  principle,  howev- 
er, on  which  the  decisions  have  been  put, 
seems  to  us  clearly  decisive  of  the  present 
controversy.  Where  the  personal  liability 
penalty  is  the  only  one  Imposed  by  the  stat- 
ute, the  courts  assume  that  the  legislature 
deemed  this  sufficient  to  Insure  an  observ- 
ance of  the  limitation  on  the  power  to  do 
business.  Utley  v.  Mining  Co.,  4  Colo.  309; 
Klndel  V.  Lithographing  Co.,  19  Colo.  310, 
35  Pac.  538;  Manufacturing  Co.  v.  Fergu- 
son, 118  U.  S.  727,  5  Sup.  Ct.  739;  Fritte  v. 
Palmer,  132  U.  S.  282,  10  Sup.  Ct.  93.  It  is 
quite  impossible  for  this  court,  In  response 
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to  the  request  of  counsel,  to  enter  upon  a 
general  discussion  of  the  proposition,  and 
adduce  all  the  various  reasons  which  might 
be  urged  in  support  of  it.  The  discussion 
would  subserve  no  useful  purpose  nor  would 
it  add  aught  to  the  force  and  eCTect  of  what 
seems  to  us  to  be  the  settled  law  on  this 
question.  We  ara  therefore  contented  with  a 
general  statement  of  the  doctrine  and  our 
concurrence. 

The  circumstances  of  this  case,  the  charac- 
ter of  the  suit,  and  the  facts  alleged  as  Its 
basis,  would,  in  our  judgment,  in  any  event, 
render  it  impossible  to  adjudge  the  plea  a 
defense  to  the  suit.  The  action  is  not 
brought  on  a  contract  which  the  company 
had  entered  into  with  another  party,  which 
Involved  the  transaction  of  its  insurance 
business,  or  the  issuance  of  a  policy  from 
which  the  insured  was  attempting  to  escape 
because  of  Its  illegality  or  Invalidity.  Under 
any  of  the  authorities,  there  can  be  no  ques- 
tion respecting  the  right  of  an  insurance 
company  to  appoint  an  agent  to  collect  mon- 
eys due  it,  and  to  take  from  that  agent  a 
bond  to  answer  for  the  faithful  performance 
of  the  engagement  Into  which  he  enters. 
The  moneys  which  the  agent  Wells  collected 
belonged  to  the  insurance  company.  It  was 
money  which  had  been  voluntarily  paid  by 
the  policy  holders  in  return  for  the  protec- 
tion afforded  by  the  policies,  and  neither 
party  to  the  contract  of  insurance  has  made 
or  Is  making  any  question  about  the  validity 
or  character  of  the  Insurance  contract.  So 
far  as  we  are  advised  by  the  record,  the  con- 
tract was  fully  executed.  The  policy  holder 
voluntarily  paid  his  money,  accepted  the  con- 
tract, and  admitted  Its  validity.  The  agent 
simply  received  the  i)remiums,  whlcli  were 
money,  under  these  circumstances,  belonging 
to  the  insurance  eompiiny.  nnd  whleii.  by  his 
contract,  he  was  bound  to  pay  over.  The 
present  appellees,  by  the  terms  of  their  bond, 
are  obligated  for  the  honest  performance  of 
these  duties.  Under  these  circumstances, 
we  are  quite  unable  to  see  how  It  would  have 
been  possible  for  the  agent.  If  he  had  been 
sued  for  the  moneys,  to  set  up  the  Invalidity 
of  the  contracts  entered  into  by  the  insur- 
ance company  and  the  insured,  to  escape  bis 
own  liability  to  pay  over  that  which  he  had 
received,  and  which  undoubtedly  belonged 
to  the  company.  On  well-recognized  prind- 
j)les  of  good  morals  and  fair  <leallng,  he 
would  be  estopped  to  question  their  title  to 
this  money,  and  he  would  not  have  been  per- 
mitted to  defend  on  the  plea  that  the  original 
contract  between  the  company  and  the  In- 
sured was  entered  into  in  violation  of  some 
specific  statute.  It  Is  oftentimes  true  that 
one  party  to  a  contract  may  set  up  In  de- 
fense that  It  was  ultra  vires,  and  beyond  the 
power  of  the  corporation  to  execute.  It  has 
never  been  conceded,  so  far  as  we  know, 
that.  If  a  contract  Is  not  ultra  vires,  one  par- 
ty to  it  may  set  up  the  incapacity  of  the  cor- 
poration, or  Its  want  of  authority,  to  make 


the  contract  which  Is  the  basis  of  the  action. 
Sherwood  v.  Alvis,  83  Ala.  115,  3  Soath.  307. 
To  adopt  any  other  theory  would  work  out 
most  astonishing  results.  It  would  permit  a 
'person  to  accept  an  agency  of  a  corporation, 
poUect  moneys  which  concededly  belonged 
to  it,  and,  when  sued  and  asked  to  account, 
he  would  be  permitted  to  defend  because  of 
the  lack  of  corporate  capacity  of  the  foreign 
corporation  to  do  business  in  the  state.  This 
would  certainly  legalize  larceny,  and  render 
embezzlement  both  legitimate  and  profitable. 
Unless  some  more  cogent  reason  can  be 
shown  than  any  which  has  been  called  to 
our  attention,  we  must  decline  to  bring  about 
such  results.  The  agent  got  the  money,  and 
was  bound  to  pay  It  over.  For  the  faithful 
performance  of  his  duty  In  this  regard,  the 
sureties  bound  themselves.  They  cannot 
now  be  heard  to  defend  on  the  hypothesis 
that  the  original  contract  between  the  com- 
pany and  the  Insured  was  Invalid,  or  that 
the  corporation  had  in  any  respect  failed  to 
comply  with  the  statute  which  attempts  to 
limit  the  power  of  foreign  corporations  to  do 
business  in  this  state. 

We  are  asked  by  the  Insurance  company  to 
decide  that  the  subsequent  legislation  where- 
by an  insurance  department  was  created, 
and  an  agent  thereby  designated  on  'whom 
process  might  be  served,  repealed  the  ante- 
ee<lciit  statutes,  which  prolilbited  foreign  cor- 
porations from  doing  business  In  the  state 
without  having  first  filed  a  certificate  and 
designated  an  agent  There  is  considerable 
force  in  these  suggestions,  and  they  are  not 
without  the  support  of  adjudications.  St 
Louis,  I.  M.  &  S.  By.  Co.  T.  Commercial  Un- 
ion Ins.  Co.,  139  U.  S.  223,  11  Sup.  Ct  554; 
State  v.  Rotwitt  17  Mont  41,  41  Pac.  1004. 
We  prefer,  however,  to  leave  this  question 
undetermined.  We  do  not  regard  it  as  safe- 
ly and  completely  presented  by  this  record. 
The  replication  undoubtedly  sets  up  the  pos- 
session of  a  certificate,  issued  by  the  au- 
ditor, authorizing  the  company  to  do  bnsi- 
ness  in  the  state.  We  are  not  quite  able, 
however,  to  acc^t  this  averment  as  entirely 
conclusive  and  satisfactory  on  this  question. 
It  Is  somewhat  unlike  an  allegation  in  the 
complaint  which  is  admitted  by  the  answer, 
or  one  stated  in  the  answer  which  is  admit- 
ted by  the  replication,  because,  under  our 
system,  all  affirmative  averments  contained 
In  the  replication  are  regarded  as  denied, 
without  further  plea.  Under  these  ciFcom- 
stances,  it  might,  perhaps,  'with  some  reason, 
be  said  that  there  is  no  admission  in  the 
pleading  that  the  company  possessed  this 
certificate.  While  this  contention  is  possible, 
and  the  case  can  be  reversed  on  other 
grounds  without  indulging  in  any  presump- 
tions or  conclusions  which  are  not  warranted 
by  the  facts  which  are  concededly  before  us, 
we  prefer  to  rest  the  decision  on  the  other 
basis.  When  the  case  goes  back  for  a  new 
trial,  if  this  fact  Is  proven  and  established 
by  the  record,  should  the  case  be  thereafter 
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appealed,  the  question  would  be  presented 
In  such  a  way  that  we  could,  without  violat- 
ing any  principle,  and  without  Indulging  In 
any  presumption,  pass  on  the  proposition. 
The  court  erred  in  rendering  a  Judgment  on 
the  pleadings,  and  it  will  therefore  be  re- 
versed.    Reversed. 


(30  Or.  216) 

CITY   OF  OREGON   CITY  v,   MOORE, 
Treasurer. 

(Supreme  Court  of  Oregon.     Feb.  23,  1807.) 

RiOHT  or  CiTT  TO  Share  op  Road  Tax— Manda- 
mus TO  Ck)UNTT  Treasuuek — Rembdt  bt  Appbau 

1.  The  right  of  a  city  to  a  portion  of  the  road 
tax  collected  from  its  inhabitaDts  cannot  be  de- 
termined in  mandamus  against  the  county  treas- 
urer, since  the  law  under  which  the  tax  was 
collected  gives  jurisdiction  over  such  matters 
to  the  county  court. 

2.  Act  February  21,  1883  (Laws  1893,  p. 
116)  i§  6,  7,  refer  only  to  the  collcctiou  and  cus- 
tody of  taxes  collected  by  county  officers  for  the 
municipality  for  which  they  were  levied,  and  do 
not  authorize  a  city  to  maintain  mandamus 
against  a  county  treasurer  for  a  share  of  the 
road  taxes  collected  under  a  general  law,  in 
the  absence  of  an  order  from  the  county  court 
fixing  the  city's  proportion  of  the  fund,  and  or- 
dering the  county  treasurer  to  pay  it  over. 

On  rehearing.    Denied. 

For  former  opinion,  see  46  Pac.  1017. 

BEAN,  J.  However  willing  we  might  be 
to  accommodate  counsel,  the  question  as  to 
what  portion  of  the  road  taxes  collected  from 
the  property  and  Inhabitants  of  Oregon  City 
shall  be  under  the  exclusive  control  and  di- 
rection of  the  municipality  cannot  be  de- 
termined in  a  mandamus  proceeding  against 
the  county  treasurer.  The  law  under  which 
the  tax  was  levied  and  collected  malces  the 
county  court  the  tribunal  to  determine  that 
question  in  the  first  instance,  and  It  is  only 
on  an  appeal  regularly  brought  to  this  court 
that  we  can  review  its  decision.  Nor  do  sec- 
tions 6  and  7  of  the  act  of  February  21,  1893 
(Laws  1893,  p.  IIC),  have  any  application  to 
this  case.  These  sections  have  reference 
only  to  the  collection  and  custody  of  taxes 
collected  by  the  county  officers  for  the  dis- 
trict or  municipality  for  which  they  were 
levied.  The  fund  in  question  here,  however, 
was  levied  and  collected  by  the  county  un- 
der the  general  law,  and  the  defendant  holds 
it  as  the  agent  and  officer  of  the  county, 
and  cannot  be  compelled  to  pay  any  portion 
of  It  over  to  the  city,  without  an  order  from 
the  county  court  authorizing  him  to  do  so. 
A  writ  of  mandamus  can  issue  only  to  com- 
pel the  performance  of  an  act  which  the  law 
specially  enjoins  as  a  duty  resulting  from 
an  office,  trust,  or  station  (Code,  §  593),  and, 
without  an  order  of  the  county  court  de- 
termining what  portion  of  the  road  taxes 
collected  shall  be  apportioned  to  tlie  road 
districts  within  Oregon  City,  it  is  clear  the 
law  does  not  specially  enjoin  upon  the  de- 


fendant the  payment  of  any  portion  thereof 
to  the  municipality  as  a  duty  resulting  from 
his  office.    Rehearing  denied. 


(30  Or.  308) 
OREGON  COAL  &  NAVIGATION  CO.  v. 

COOS  COUNTY  et  al.    • 
(Supreme  Court  of  Oregon.     Feb.  23,  1897.) 
Writ  of  Review— Office  of — Actios  or  Board 
OP  Equalization. 

1.  On  a  writ  of  review  the  reviewing  court 
will  not  consider  the  evidence  upon  which  the 
inferior  tribunal  acted  for  the  purpose  of  de- 
ciding a  disputed  question  of  fact,  but  will  re- 
view a  finding  of  fact  only  when  the  evidence 
is  undisputed,  and  the  conclusion  to  be  drawn 
is  a  matter  of  law. 

2.  Where  a  complaint  is  made  by  a  property 
owner  to  the  lx>ard  of  equalization  that  his  as- 
sessment is  excessive,  the  assessment  roil  as 
returned  by  the  assessor  fixes  the  value  prima 
facie;  and,  though  the  only  testimony  offered 
is  by  the  complainant,  such  testimony  cannot 
be  considered  as  uncontradicted,  nor  can  the 
determination  of  the  value  of  the  property  by 
the  board  he  reviewed  on  a  writ  of  review. 

Appeal  from  circuit  court,  Coos  county;  J. 
C.  FuUerton,  Judge. 

Petition  for  writ  of  review  by  the  Oregon 
Coal  &  Navigivtion  Company  against  Coos 
county  and  the  members  of  its  board  of  com- 
missioners to  review  the  action  of  said  board 
as  a  board  of  equalization  in  fixing  the  as- 
sessment of  petitioners'  property.  The  court 
set  aside  the  assessment,  and  defendants  ap- 
peal.   Reversed. 

This  appeal  is  from  the  judgment  of  the 
circuit  court  for  C^)08  <»unty  upon  review  of 
an  order  of  the  county  court,  sitting  as  a 
board  of  equalization,  whereby  It  revised  the 
assessor's  appraisement  of  plaintiff's  taxable 
property.  The  plaintiff  complained  before 
the  board  that  the  assessor  had  placed  a 
valuation  upon  its  property  upon  the  assess- 
ment roll  largely  in  excess  of  its  real  or 
actual  cash  value.  The  only  evidence  pro- 
duced was  in  behalf  of  plaintiff,  which  tend- 
ed to  show  that  the  real  or  actual  cash  value 
of  a  large  part  of  the  property  was  much 
less  than  that  fixed  by  the  assessor  upon  the 
roll.  The  board  reduced  somewhat  the  as- 
sessed values,  but  not  to  the  extent  which  it 
Is  claimed  was  established  by  the  unconti-a- 
dicted  evidence.  A  transcript  of  all  the  testi- 
mony Is  certified  up  with  the  record.  De- 
fendants appeal. 

S.  H.  Hazard,  for  appellants.  J.  W.  Ham- 
ilton and  Rufus  Mallory,  for  respondent. 

WOLVERTON,  J.  (after  stating  the  facts). 
In  behalf  of  the  defendants  it  is  contended 
that  the  decision  of  the  county  court,  acting 
as  such  board,  upon  a  question  of  fact,  is 
conclusive  in  a  proceeding  by  writ  of  re- 
view. The  doctrine  of  this  state  upon  the 
subject  may  be  summarized  thus:  Upon  a 
writ  of  review  under  the  statute  the  super- 
vising court  will  not  examine  the  evidence 
submitted  to  the  inferior  court  or  tribunal 
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for  the  purpose  of  settling  or  deciding  a  new 
or  disputed  question  of  fact,  but  will  review 
the  decision  of  sucb  court  ot  tribunal  only 
uiwn  tbe  ultimate  facts  appearing  by  tbe 
record.  Smith  t.  City  of  Portland,  25  Or. 
297,  35  Pac.  065;  Douglas  County  Road  Co. 
V.  Douglas  Co.,  5  Or.  406;  Id.,  6  Or.  299;  Pop- 
pleton  V.  Yamhill  Co.,  8  Or.  337;  Vincent  ▼. 
Umatilla'  Co.,  14  Or.  377,  12  Pac.  732;  Bai^ 
ton  V.  La  Grande,  17  Or.  581,  22  Pac.  111. 
The  plaintiff,  however,  without  conceding 
tbe  point,  argues  that  the  facts  are  practi- 
cally admitted;  that  the  evidence  offered  by 
It  remains  uncontradicted  by  any  counter- 
vailing testimony,  and  should  control  Ip  de- 
termining the  true  assessable  value  of  plain- 
tiff's property.  In  Smith  v.  City  of  Port- 
land, supra,  the  present  chief  Justice  said: 
"It  is  only  when  there  Is  an  entire  absence 
of  proof  on  some  material  fact  found  that 
the  finding  becomes  erroneous  as  a  matter 
of  law;"  citing  Hyde  v.  Nelson,  11  Mich. 
353.  And  in  Vincent  v.  Umatilla  Co.,  supra, 
the  converse  of  the  proposition  Is  stated. 
Strohan,  J.,  says:  "When  the  facts  are  all 
admitted,  the  sole  question  at  issue  Is  one 
of  law,  and  the  writ  may  furnish  a  cheap 
and  expeditious  remedy."  And  the  same 
might  be  said  in  this  case  If  tbe  uncontra- 
dicted evidence  were  such  as  that  but  one 
conclusion  could  possibly  be  adduced  there- 
from. The  vice  of  the  argument  is  in  as- 
suming that  such  18  tbe  state  of  tbe  record 
and  the  evidence  In  this  proceeding.  In  the 
first  place,  the  testimony  for  plaintiff  is  not 
at  all  uniform  on  the  question  of  values. 
Different  Judges  might  draw  different  con- 
clusions from  it.  And,  secondly,  it  does  not 
stand  uncontradicted  in  tbe  light  In  which 
we  view  the  proceeding.  The  powers  grant- 
ed the  board  of  equalization  practically  con- 
stitute It  a  board  of  review  also  (see  chapter 
17,  Ut.  4,  Hill's  Ann.  Laws  Or.),  and  it  has 
constantly  exercised  Jurisdiction  as  sucb  up- 
on the  application  of  indtyiduals  to  correct 
assessments  touching  the  valuation  of  prop- 
erty; but  in  doing  so  the  roll  comes  to  It 
with  values  prima  facie  established.  People 
T.  Trustees  of  Village  of  Ogdensburgh,  48  N. 
T.  393.  Tbe  assessor,  In  malting  up  valua- 
tions, acts  Judicially;  and,  when  established, 
they  must  remain  fixed  until  revised  by  the 
board  of  equalization  or  the  county  court 
acting  regularly  in  that  capacity.  Bank  t. 
Jordan,  10  Or.  116,  17  Pac.  &il.  So  that  the 
complainant  who  attacks  the  assessor's  val- 
ues has  tbe  laboring  oar,  and  must  overcome 
the  prima  facie  case  which  tbe  roll  estab- 
lishes. In  People  v.  Davenport,  91  N.  Y. 
5S1,  the  court  say:  "It  Is  essential  that  a 
party  assailing  the  validity  of  an  assess- 
ment should  make  it  conclusively  appear 
that  the  method  by  which  the  assessors  ar- 
rived at  the  result  complained  of  was  In- 
correct, and  that  the  assessment  does  not 
represent  the  fair  value  of  the  property  as- 
sessed." In  State  v.  Dodge  Co.,  20  Neb.  595, 
81  N.  W.  117,  it  was  held,  under  a  statute 


analogous  to  ours,  "that,  upon  a  complalBt 
being  filed,  the  board  of  equalization,  in  re- 
viewing the  assessment  of  an  individual,  baa 
appellate,  special,  and  Judicial  [>owers;  and, 
until  evidence  Is  received  by  it  In  support 
of  the  complaint,  the  taxpayer  may  rely 
upon  the  valuation  made  by  the  assessor." 
The  converse  of  the  proposition  ought  to  be 
sound.  If  the  assessor's  valuation  estab- 
lishes a  prima  facie  case  against  the  board, 
there  is  no  reason  why  it  should  not  estab- 
Usb  sucb  a  case  against  the  complainant  also. 
So,  upon  tbe  whole,  we  have  simply  to  look 
into  a  disputed  question  of  fact,— that  is, 
whether  plaintiff  has  overcome  tbe  prima 
facie  case  presented  by  tbe  roll;  and  this 
we  are  inhibited  from  doing,  upon  a  writ 
of  review,  under  the  settled  law  of  this  state. 
We  presume  that  If  a  case  should  be  pre- 
sented whereby  It  was  made  manifest  that 
the  board  had  acted  arbitrarily  and  capri- 
ciously, and  in  total  disregard  of  the  record 
and  tbe  evidence.  It  would  amount  to  legal 
error.  People  v.  Rowland,  61  Barb.  285. 
But  such  is  not  the  oaso  here;  Tbe  Judg- 
ment of  the  court  below  will  be  reversed, 
and  the  cause  remanded,  with  direction  to 
dismiss  the  writ. 


(30  Or.  2»> 

SOUTHERN  OREGON  CO  v.  COOS 

COUNTY  et  bL 

(Supreme  Court  of  Oregon.    Feb.  23,  1897.) 

Writ  of  Rbvisw— Tims  o»  Taiiho— Rbvibw  or 

Oruir  roB  Levt  of  Tazes— Finilitt  or  Ob- 

DBR — ROFFICIESCT  OF  PETITION  FOB  KsVIBW. 

1.  Hill's  Ann.  Laws,  i  590,  providing  that  ■ 
writ  of  review  shall  not  be  allowed  unless  ap- 
plication was  made  within  six  months  from  the 
decision  complained  of,  is  a  conclusive  limita- 
tion of  the  power  of  the  supervising  court  to 
Issue  the  writ. 

2.  An  order  of  the  county  court  directing  tlic 
county  clerk  to  issue  a  warrant  for  tbe  levy  of 
taxes  ia  a  final  order  from  which  a  writ  of  re- 
view may  be  taken. 

3.  A  petition  for  a  writ  of  review  to  an  order 
of  the  county  court  which  recites  that  the  or- 
der directed  the  county  clerk  to  issue  a  war- 
rant for  the  collection  of  delinquent  taxes  sof- 
ficientiy  described  the  order,  thoufrh  the  date 
recited  was  not  the  true  date  of  the  order. 

4.  A  petition  for  a  writ  of  review  to  an  or- 
der of  the  county  court  directing  the  county 
cierk  to  issue  a  warrant  for  the  collection  of 
delinquent  taxes,  which  does  not  show  the  na- 
ture of  the  sheriCTs  return,  or  that  any  return 
was  made,  is  insufficient  for  the  review  of  an 
assignment  that  the  court  had  no  jurisdiction 
to  make  the  order  because  the  sheriff  failed  to 
make  affidavit  of  bis  return  of  delinquent  taxes, 
as  required  by  Hill's  Ann.  Laws,  {  2811. 

Appeal  from  circuit  court,  Cyoos  county;  J. 
O.  Fullerton,  Judge. 

Petition  by  the  Southern  Oreg^m  Company 
against  Coos  county  and  others  for  a  writ  of 
review.  From  a  Judgment  dismissing  the 
proceedings,   petitioner  appeals.     Affirmed. 

On  September  15,  1894,  the  Sonthem  Ore- 
gon Company  petitioned  the  court  below  for 
a  writ  of  review,  for  tbe  purpose  of  having 
certified  up  for  review  tbe  record*  and  pro- 
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ceedings  of  the  county  court  of  Coos  county 
in  the  matter  of  the  assessment  of  plaintiffs 
property  for  the  year  1893,  including  the 
orders  of  the  board  of  equalizatlMt  respect- 
ing the  same.  The  petition  states,  in  sub- 
stance, that  plaintiff  is  a  corporation  organ- 
ized and  existing  under  the  laws  of  Oregon; 
that,  at  the  times  therein  mentioned,  Schroe- 
der  was  county  Judge,  and  Stltt  and  Roes 
commissioners  of  said  county;  that  Coos 
county  is  a  public  corporation,  and  the  de- 
fendant Gage  its  sheriff;  that  on  September 
13,  18W,  said  sherlft,  by  virtue  of  a  tax  war- 
rant Issued  out  of  the  county  court  of  Coos 
county,  directing  him  to  collect  the  delinquent 
taxes  for  the  year  1893,  levied  upon  certain 
personal  property  of  tdaintlff,  and  threatens 
to  sell  the  same  and  apply  the  proceeds  there- 
of to  the  payment  of  $7,046.42,  the  amount  of 
plaintifTs  alleged  taxes  for  the  year  1893; 
that  the  warrant  so  issued  is  based  upon  an 
order  of  the  county  court,  made  and  entered 
July  13,  18W,  directing  the  county  clerk  to  is- 
sue the  same  for  the  collection  of  delinquent 
taxes  due  upon  several  lists,  Including  that  of 
1893;  that  the  only  ground  for  making  the 
order  is  a  pretended  assessment  of  the  prop- 
erty within  the  county  for  the  year  named; 
that  the  roll  was  not  filed  until  September  25, 
1893,  and  after  the  expiration  of  any  time  al- 
lowed by  the  county  court  for  filing  the  same; 
that  the  assessor  failed  to  give  notice  of  the 
meeting  of  the  board  of  equalization;  that 
no  meeting  of  the  board  was  ever  held,  as 
provided  by  law,  for  the  equalization  of  such 
assessment;  that  plaintiff  was  afforded  no 
opportunity  by  said  board  to  apply  for  the  cor- 
rection of  its  assessment;  and  that  there  was 
no  assessment  of  plaintifTs  property  for  the 
year  1893,  other  than  that  referred  to  in  said 
petition.  The  errors  assigned  are:  BTrst, 
the  order  of  the  county  court  is  Insufficient, 
In  that  It  does  not  show  that  any  taxes  had 
been  levied  upon  plaintiff's  property  for  the 
year  1893,  or  that  any  such  remained  unpaid 
or  delinquent;  second,  that  It  appears  from 
the  record  that  no  taxes  had  been  levied  upon 
its  property  for  1893;  third,  that  the  county 
court  was  without  jurisdiction  to  make  the 
order  of  July  13,  1894;  fourth,  the  county 
court  did  not  find  what  sum,  If  any,  was  doe 
from  plaintiff  for  taxes  levied  upon  its  prop- 
erty for  the  year  named;  and,  fifth,  plaintiff 
was  not  notified  of  the  intended  proceedings. 
The  return  to  the  writ  shows  that  orders  were 
made  and  proceedings  had  as  follows:  On 
Monday,  Jttly  10,  1893,  the  county  court,  at 
an  adjourned  meeting,  made  an  order  extend- 
ing the  time  for  the  return  of  the  assessment 
roll  to  the  fourth  Monday  in  September,  1893, 
at  which  time  the  board  of  equalization  for 
Coos  county  convened,  and  adjourned  to  the 
following  day.  The  plaintiff  appeared  at  the 
adjourned  meeting  by  K.  E.  Shine,  its  secre- 
tary, and  later  on  by  John  A.  Gray,  Its  at- 
torney, and  requested  a  reduction  of  its  as- 
sessments, as  did  other  persons.  After  hear- 
ing some  testimony  offered  by  the  parties,  it 


adjourned  to  the  following  day,  and  then 
until  October  16,  1893,  when  the  hearing  was 
resumed,  and  continued  from  day  to  day  until 
October  23,  1893,  at  which  date  it  made  and 
entered  an  order  reducing  the  plaintiff's  as- 
sessment between  five  and  six  thousand  dol- 
lars. The  board  again  convened  on  the  fol- 
lowing day,  and  filed  in  the  county  court  a 
certified  statement  of  Its  doings  and  proceed- 
ings, from  which  it  appears  that  it  reduced 
the  valuation  of  all  property  appearing  upon 
the  assessment  roll,  "except  money,  notes,  ac- 
counts. Improvements  and  goods,  wares  and 
merchandise,  twenty-five  per  cent,  of  the 
value  fi^ed  by  the  assessor."  On  the  3d  day 
of  January,  1884,  the  plaintiff  appeared,  and 
petitioned  the  court,  then  in  regular  session, 
for  a  reduction  of  its  assessment  for  1893; 
claiming  that  the  action  of  the  board  of  equal- 
ization was  irregular  and  illegal,  as  having 
continued  its  session's  beyond  the  week  of  Its 
first  meeting.  The  court  continued  the  hear- 
ing from  time  to  time  until  January  20,  1894, 
when  It  finally  determined  that  the  action  of 
tue  board  was  Irregular,  but  approved  the  re- 
duction made  by  It  of  plaintiff's  assessment, 
and  reduced  the  same  largely  in  addition 
thereto.  On  January  23d  the  county  court 
levied  a  tax  of  19  mills  on  the  dollar,  and  on 
March  8,  1894,  a  warrant  was  issued  to  the 
sheriff  for  the  collection  thereof.  On  April 
12th  it  made  an  order  enlarging  the  time  with- 
in which  the  taxes  so  levied  were  to  become 
delinquent  to  June  20,  1894,  and  extending 
the  time  for  the  return  of  the  delinquent  list 
to  July  5,  1894.  On  July  12,  18W,  the  sheriff 
uiBde  an  irregular  return  of  the  same  by  cer- 
tificate, and  on  the  following  day  the  county 
court  made  the  order  specified  In  the  petition 
as  made  of  the  13th,  and  the  warrant  was 
issued  by  the  derk.  In  pursuance  of  this  or- 
der, July  17,  1894,  and  is  the  same  under 
which  It  Is  alleged  the  sheriff  is  acting.  The 
defendants  moved  the  court  below  to  quash 
the  writ,  and,  the  motion  being  allowed,  It 
was  adjudged  that  the  proceedings  be  dis- 
missed, from  which  judgment  this  appeal  Is 
prosecuted. 

J.  W.  Hamilton  and  Bufus  Mallory,  for  ap- 
pellant   S.  H.  Hazard,  for  respondents. 

WOLVBRTON,  J.  (after  stating  the  facts). 
The  motion  to  quash  presents  two  questions 
that  go  to  the  sufllciency  of  the  petition  for 
the  writ,  which  are  decisive  of  the  case. 
The  first  Is  that  It  does  not  state  .sufficient 
facts  to  authorize  the  issuance  of  the  writ, 
in  that  it  does  not  describe  with  sufficient 
certainty  the  decision  or  determination 
sought  to  be  reviewed,  nor  does  it  assign  or 
specify  the  errors  which  it  is  sought  to  have 
corrected;  and,  second,  that  the  decisions 
and  determinations  sought  to  be  reviewed 
were  all  made  more  than  six  months  prior 
to  the  application  for  the  writ,  except  the  or- 
der of  the  county  court  of  July  12,  1894. 
We  will  treat  of  these  in  their  inverse  order. 
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The  statute  provides  that  In  no  case  shall 
the  writ  be  allowed  unless  application  there- 
for be  made  within  six  months  from  the 
date  of  the  decision  or  determination  com- 
plained of.  Hill's  Ann.  Laws  Or.  §  590.  This 
limitation  is  conclusive  of  the  power  of  the 
supervising  court  to  issue  it  Rhea  v.  Uma- 
tilla Co.,  2  Or.  298,  approved  in  Bank  v. 
Jordan,  16  Or.  117, 17  Pac.  621;  2  SpeU.  Extr. 
ReL  §  1902;  Cunningham  v.  Pacitet  Co.,  10 
Minn.  299  (Gil.  235);  People  v.  Hiidreth  (N. 
Y.  App.)  27  N.  E.  558;  Chamberlin  v.  Bar- 
clay, 13  N.  J.  Law,  244.  It  is  one  of  the 
purposes  of  the  present  writ  to  have  re- 
viewed the  decisions  and  determinations  of 
several  functionaries,  including  the  assessor, 
board  of  equalization,  and  the  county  court, 
of  Coos  county,  touching  the  malting  up  of 
the  assessment  roll  of  1893.  The  assessor 
returned  the  roll  September  25,  1893;  and 
the  board  of  equalization  met  on  the  same 
day,  and  continued  its  sessions  from  time  to 
time  until  October  24th  following,  when  it 
certified  its  proceedings  to  the  county  court, 
and  thenceforth  ceased  to  exercise  its  func- 
tions as  such  board.  The  county  court,  hav- 
ing begun  its  examination  of  the  roll  Janu- 
ary 3,  1894,  made  Its  final  determination  con- 
cerning it  on  the  20tb,  and  levied  the  tax  on 
the  23d.  It  is  now  claimed  that  the  return 
of  the  assessor  was  not  made  within  the 
enlarged  time  granted  by  order  of  the  coun- 
ty court;  that  the  board  of  equalization  acted 
without  Jurisdiction,  by  reason  of  an  alleged 
failure  of  the  assessor  to  give  proper  notice 
of  its  meeting,  and  by  reason  of  liavlng  con- 
tinued-its examination  and  correction  of  the 
roll  for  a  greater  period  of  time  than  one 
weelt;  and  that  the  acts  of  the  county  court 
were  coram  non  Judice,  because  of  the  al- 
leged Ircegularities  of  the  board  of  equaliza- 
tion; hence,  that  the  assessment  is  void.  It 
seems  to  be  conceded  by  both  sides  that  the 
tax  roll,  when  completed,  partalses  of  the 
nature  of  a  judgment  against  the  individual 
taxpayer.  Rhea  v.  Umatilla  Co.,  supra;  Hill's 
Ann.  Laws  Or.  i  2792;  25  Am.  &  Eng.  Ene. 
Law,  292;  1  Blacl£,  Tax  Titles,  §  331.  The 
roll  is  completed,  in  so  far  as  any  Judicial 
action  is  required  of  the  several  function- 
aries engaged  in  its  preparation,  when  the 
tax  levy  is  made  by  the  county  court  This 
is  the  final  decision  or  determination  against 
the  taxpayer,  and  fixes  the  amount  of  taxes 
he  is  required  to  pay  the  county,  and  what 
remains  to  be  done  in  extending  and  copy- 
ing the  roll  is  merely  clerical  and  minis- 
terial. Now,  we  liave  seen  that  the  levy  was 
mode  on  January  23,  1804,  more  than  six 
months  prior  to  the  filing  of  the  petition; 
beuce  the  writ  came  too  late  to  have  re- 
viewed any  action  of  the  county  court  or 
the  board  of  equalization  or  the  assessor  in 
making  up  and  completing  the  assessment 
roll  for  1893.  We  are  not  to  be  understood 
as  Indicating  by  anything  we  have  said 
what  determinations  of  either  of  these  func- 
tionaries are  so  for  final  as  to  support  the 


writ,  but  that  the  order  levying  the  tax  is 
at  least  such  a  final  order  from  which  a  re- 
view will  He,  and,  the  plaintiff  having  failed 
to  apply  for  the  writ  within  six  months  from 
the  date  of  such  levy,  its  remedy  by  review, 
with  a  purpose  of  having  determined  wheth- 
er or  not  the  assessment  and  levy  were  regu- 
larly made,  and  by  competent  authority,  is 
now  cut  off  by  statute. 

This  conclusion  eliminates  from  our  con- 
sideration all  questions  presented  at  the 
hearing,  except  the  regularity  and  validity 
of  the  order  of  July  12,  1894;  and,  as  to  this. 
the  defendants'  first  objection  goes  to  the 
sufficiency  of  the  assignments  of  error  in  the 
petition  for  the  writ  respecting  it  We  think 
the  order  complained  of  is  sufilciently  dc?- 
scribed.  The  gist  of  it  is  set  out,  and  we 
know  from  an  inspection  of  the  petition 
what  the  decision  or  determination  of  the 
court  was,  and  the  error  in  the  allegations 
touching  the  date  of  its  entry  is  of  no  con- 
sequence. Plaintiff  insisted  at  the  argument 
that  the  court  was  without  Jorisdiction  to 
make  the  order,  for  two  reasons:  One  is 
that  the  sheriff  had  failed  to  make  or  annex 
to  his  return  of  delinquent  taxes  an  affidavit 
to  the  effect  that  the  sums  therein  returned 
as  unpaid  were  not  paid,  and  that  be  had 
not,  upon  diligent  inquiry,  been  able  to  dis- 
cover any  goods  or  chattels,  belonging  to 
the  persons  charged  with  such  unpaid  taxes, 
whereon  he  could  levy  the  same,  as  required 
by  section  2811,  Hill's  Ann.  Laws  Dr.;  and 
tiie  other  is  that  there  was  no  valid  assess 
ment  for  1893  upon  which  to  base  the  order. 
While  it  is  true  the  answer  to  the  writ  shows 
that  the  sheriff  certified  his  return,  instead 
of  making  affidavit  thereto,  the  petition  is 
entirely  silent  on  the  subject  There  is  oo 
showing  therein  indicating  the  nature  there- 
of, or  whether  a  return  of  any  kind  was  or 
was  not  made;  nor  does  it  anywhere  ques- 
tion the  Jurisdiction  of  the  county  court  on 
the  ground  that  the  sheriff  foiled  to  verify 
his  return  by  aflidavit 

The  third  assignment  of  error  is,  in  sut>- 
stance,  that  the  order  was  made  without 
Jurisdiction;  but  this  is  a  conclusion  of  law. 
and  would  seem  to  be  a  deduction  from  the 
two  preceding  assignments,  which  are,  in 
effect,  that  no  tax  had  l>een  levied  upon 
plaintiff's  property  for  the  year  1893,  and 
that  the  order  itself  does  not  show  such  levy. 
The  statute  (Hill's  Ann.  Laws  Or.  S  584)  pro- 
vides that  the  writ  shall  be  allowed,  upon 
the  petition  of  the  plaintiff,  describing  the 
decision  or  determination  sought  to  be  re- 
viewed with  convenient  certainty,  and  set- 
ting forth  the  errors  alleged  to  have  been 
committed.  This  requirement  is  no  depar- 
ture from  the  ordinary  rules  of  pleading  per- 
taining to  applications  for  the  writ  ITie 
petition  should  state  such  facts  as  would 
show,  prima  facie,  by  an  inspection  of  it. 
that  the  inferior  court  or  tribunal  has  acted 
without  Jurisdiction,  or  has  exercised  its 
functions   erroneously;     and,    as    in    other 
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pleadlugB,  a  statement  of  a  conclusion  of  law 
la  bad.  2  Spell.  Extr.  ReL  H  1092,  19S3.  Un- 
der the  Georgia  Code  (section  4052),  whereby 
It  Is  required  that  the  petition  "shall  plainly 
and  dlBtinctly  set  forth  the  errors  complain- 
ed of,"  It  has  been  held  that  the  petition 
should  set  forth  the  ground  of  error.  Ball- 
road  Oo.  T.  Jackson,  81  Oa.  478,  8  S.  B.  209. 
In  Michigan  it  has  become  authoritatively 
settled  that  the  object  of  a  similar  statute  is 
"to  require  such  a  statement  of  the  grounds 
of  the  allegation  of  error  as  will  inform  the 
court  and  opposite  party  of  the  nature  of  the 
questions  Intended  to  be  raised."  Fowler 
v.  Railroad  Co.,  7  Mich.  79.  And  the  error 
must  be  specifically  assigned.  Witherspoon 
y.  Clegg,  42  Mich.  484,  4  N.  W.  200;  Welch 
y.  Bagg,  12  Mich.  42;  Rodman  ▼.  Clarli,  81 
Mich.  466,  45  N.  W.  lOOl;  4  Bna  PI.  &  Prac. 
149.  As  bearing  upon,  and  in  furtliet  sup- 
port of,  these  propositions,  we  cite  Inde- 
pendent Pub.  Co.  v.  American  Press  Ass'n 
(Ala.)  15  South.  947,  950;  Wood  t.  LAlce,  8 
Colo.  App.  284,  33  Pac.  80;  Harrison  t.  Chipp, 
25  III.  575;  Chambers  ▼.  Lewis,  9  Iowa,  583; 
People  T.  Commissioners  of  Taxes  and  As- 
sessments (Sup.)  26  N.  T.  Supp.  941;  People 
T.  Board  of  Assessors  (Sup.)  32  N.  Y.  Supp. 
344;  Cunningham  y.  Superior  Court,  60  OaL 
576.  Considered  In  the  light  of  these  au- 
thorities, the  petition  is  clearly  insufficient 
to  present  the  question  Insisted  upon,  viz. 
that  the  court  was  without  Jurisdiction  to 
make  the  order  of  July  12,  1891,  on  account 
of  the  failure  of  the  sheriff  to  make  affidavit 
to  his  return  of  delinquent  taxes  as  required 
by  section  2811;  and,  this  being  so,  we  are 
precluded  from  looking  Into  It  upon  the  rec- 
ord. 

Nor  can  w«,  by  this  proceeding,  examine 
Into  the  validity  of  tbe  assessment  roll,  to 
determine  whether  or  not  the  county  court 
was  warranted  in  making  the  order.  The 
office  of  the  writ  is  to  revise  the  decisions 
and  determinations  of  the  inferior  court  or 
tribunal,  and  tbe  supervising  court  has  tbe 
power  to  affirm,  modify,  reverse,  or  amend 
the  same;  but,  being  precluded  by  the  lapse 
of  tune  from  reviewing  tbe  determinations 
of  the  functionaries  whose  duty  it  was  to 
make  up  the  roll,  we  cannot  revise  anything 
these  tribunals  have  done  respecting  it  So 
that  the  regularity  of  the  assessment  and 
levy  has  become  a  matter  wholly  collateral 
to  the  question  whether  or  not  the  order  of 
July  12tb  was  properly  and  authoritatively 
made  and  entered.  The  review  is  a  direct 
proceeding,  and  was  designed  to  promote  a 
revision  of  the  decisions  of  inferior  tribunals, 
and  to  correct  errors  therein;  but,  if  used 
to  try  collateral  issues  of  this  kind,  it  would 
result  In  a  defeat  of  tbe  very  purposes  of  the 
writ.  Of  course.  If  there  were  no  assess- 
ment and  levy  whatever,  or  if  the  tax  itself 
were  vicious,  or  such  as  the  legislature  could 
not  lawfully  Impose,  tbe  order  would  un- 
doubtedly be  void,  as  would  any  process  de- 
signed for  the  enforcement  of  the  payment 


of  the  tax;  but  we  think  it  a  sufficient  basis 
for  such  an  order  that  there  Is  a  delinquent 
list  regularly  returned  by  the  propo'  offi- 
cer, and  that  In  determining  its  validity  it 
is  unnecessary  to  inquire  into  the  regularity 
of  the  original  roll.    Affirmed. 

(5  Idaho,  198) 
WINTERS  et  al.  v.  STATE. 

(Supreme  Court  of  Idaho.  Feb.  11,  1897.) 
Claims  aoainst  Stats. 
W.,  P.  &  B.,  as  contractors,  built  two  sec- 
tions of  tbe  state  wagon  road,  under  the  act  of 
February  16,  1893,  according  to  the  survey  of 
the  chief  engineer,  who,  under  the  provisions  of 
said  act,  established  the  lines  of  said  road. 
Said  contractors  were  compelled  to  do  said 
work  under  the  supervision  of  said  chief  en- 
gineer. Portions  of  tbe  two  sections  so  built 
by  the  contractors  were  located  so  near  the 
Salmon  river  that  they  were  waahed  out  by 
high  waters,  prior  to  the  acceptance  of  tbe  road 
by  the  state.  At  the  direction  of  the  state  road 
coBimission,  and  ander  the  supervision  of  said 
engineer,  the  contractors  rebuilt  the  portions 
BO  destroyed.  The  original  contract  price  con- 
sumed tbe  entire  funds  available  for  said  two 
sections.  Held,  that  under  the  circumstances 
the  legislature  is  puthorized  to  make  an  appro- 
priation sufficient  to  pay  said  contractors  (or 
the  value  of  said  extra  work,  and  that  it  would 
be  equitable  and  just  for  the  legislature  so  to 
do. 

(Syllabus  by  tbe  Court.) 

Original  proceeding  by  William  Winters 
and  others  against  tbe  state  to  obtain  a 
recommendatory  decision  touching  the  eq- 
uity of  a  claim  against  the  state.  Tbe  state 
demurred  to  the  complaint,  which  demurrer 
was  overruled.  The  state  then  answered, 
denying  tbe  material  averments  of  tbe  com- 
plaint. By  agreement  of  both  parties,  the 
cause  was  referred  to  the  Judge  of  the  dis- 
trict court  of  the  Third  Judicial  district  to 
take  and  report  tbe  evidence  to  tbe  supreme 
court.  The  evidence  was  so  reported,  and 
tbe  cause  argued  on  behalf  of  both  parties, 
and  decision  rendered  In  conformity  to  the 
prayer. 

A.  J.  Pinkbam,  for  plaintiffs.  Robert  B. 
McFarland,  Atty.  Oen.,  for  tbe  State. 

QUARLES,  J.  This  Is  a  proceeding  un- 
der section  10  of  article  6  of  tbe  constitution 
of  Idaho,  brought  by  the  plaintiffs  to  ob- 
tain tbe  recommendatory  decision  of  this 
court  touching  the  equity  of  a  claim  as- 
serted by  tbe  plaintiffs  against  the  state  of 
Idaho.  It  appears  from  the  complaint,  and 
from  the  testimony  reported  In  this  proceed- 
ing, that  the  plaintiffs  were  original  con- 
tractors, and  as  such  undertook  to  construct 
two  sections  of  the  state  wagon  road,  con- 
structed under  the  provisions  of  tbe  act  of 
the  legislature  approved  February  16,  1803, 
said  two  sections  being  In  the  counties  of 
Custer  and  Lembl;  that  the  plaintiffs  con- 
structed said  two  sections  under  the  super- 
vision of  J.  W.  Blrdseye,  the  chief  engineer 
selected  under  the  provisions  of  said  act; 
that  the  line  of  said  road  was  selected  and 
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Burreyed  by  said  chief  engineer;  that  por- 
tions of  said  road  were  located  by  said 
chief  engineer  along  the  Salmon  river  at  an 
elevation  too  low  to  prevent  the  said  road 
from  being  flooded  daring  high  water;  that 
after  said  sections  of  the  road  had  been 
completed  by  the  plaintiffs,  but  before  they 
were  received,  portions  thereof  were  washed 
out  by  high  waters;  whereupon  the  I>oard 
of  commissioners  of  said  state  wagon  road 
passed  a  resolution  that  the  plaintiffs,  un- 
der the  direction  of  said  chief  engineer, 
change  and  reconstruct  said  portions,  etc., 
the  object  being  to  get  said  road  at  the 
points  where  overflowed  above  high  water, 
so  that  it  could  l>e  used  at  all  times.  Un- 
der said  resolution  it  appears  that  plalntUTs, 
on  that  section  of  the  road  constructed  by 
them  in  Lemhi  county,  did  extra  worlc  to 
the  extent  of  $3,757.25,  and  on  the  section 
constructed  by  them  in  Custer  county  to  the 
extent  of  $2,987.  The  evidence  touching 
the  value  of  the  said  extra  worit  before  us 
consists  solely  of  the  certificates  of  the 
chief  engineer,  and  the  vouchers  accom- 
panying the  same,  which  are  meager  and 
unsatisfactory,  but  which  we  have  treated 
as  mailing  a  prima  facie  case.  The  original 
contracts  let  to  plaintiffs  by  the  wagon  road 
commission,  as  shown  by  the  record  before 
us,  exhausted  the  entire  fund  available  for 
the  construction  of  said  two  sections;  hence 
the  said  commission  by  law  had  no  author- 
ity to  employ  the  plaintiffs  to  do  the  said 
extra  worlc.  But  It  was  necessary  to  do 
said  extra  work,  and  as  such  work  was 
done  by  the  plaintiffs,  and  Is  a  public  bene- 
fit, in  equity  and  good  conscience  the  plain- 
tiffs should  be  paid  for  such  work.  Under 
the  provisions  of  said  act,  it  was  the  duty 
of  the  chief  engineer  to  survey  and  locate 
the  lines  and  grade  of  said  state  wagon 
road,  and  it  was  the  duty  of  the  plaintiffs 
to  construct  the  two  sections  aforesaid,  con- 
tracted for  by  them,  according  to  the  survey 
and  lines  as  located  by  said  chief  engineer. 
Mistakes,  through  negligence  or  otherwise, 
were  made  by  the  said  chief  engineer  in  lo- 
cating the  lines  of  the  two  sections  so  con- 
structed by  the  plaintiffs;  but  it  would  nei- 
ther be  Just  nor  equitable  to  permit  the 
plaintiffs  to  suffer  by  reason  of  the  mistakes 
or  incompetency  of  the  chief  engineer,  un- 
der whose  directions  they  were  required  to 
act,  and  In  whose  selection  they  had  no 
voice.  We  think  that  the  legislature  is  au- 
thorized to  make  an  appropriation  sufficient 
to  compensate  the  plaintiffs  for  the  value 
of  the  extra  work  done  by  the  plaintiffs  as 
aforesaid,  and  that  it  would  be  equitable 
and  right  to  do  so;  and  we  recommend  such 
appropriation.  If  the  legislature  has  any 
doubts  as  to  the  actual  value  of  said  serv- 
ices, it  would  be  proper  to  require  the  plain- 
tiffs, or  some  of  them,  or  other  witnesses, 
to  come  before  the  proper  committee  of  the 
legislature,  and  testify  as  to  the  value  of 
such  services.    It  is  hereby  directed  that 


the  evidence  reported  to  this  court  by  the 
district  court  of  the  Third  Judicial  district, 
and  plaintiffs'  Exhibits  A,  B,  C,  and  D,  men- 
tioned in  said  evidence,  be  attached  to  a  citi- 
fied copy  of  this  decision,  and  delivered  to  tbe 
attorney  for  the  plaintiffs. 


SULLIVAN,  O.  J.,  and  HUSTON.  J, 

curring. 


coo- 


ts Idaho,  S9) 
RICE  et  al.  v.  BANK  OF  OAMAS  PRAIRIE. 
(Sapreme  Court  of  Idaho.    Nov.  20.  1896.) 
Banks — Deposits — Fatkiht. 

1.  The  court  instructs  the  Jury  that,  if  tha 
defendant  bank  paid  the  money  claimed  to 
be  due  the  firm  of  Holt  &  Rice,  depositors  of 
said  bank,  to  Riley  Rice,  a  member  of  the  firm, 
and  who  bad  aathority  to  draw  said  money 
for  the  firm,  and  that  no  receipt,  order,  check, 
or  authority  of  Holt  &  Rice  was  given  therefor, 
written  or  oral,  in  the  usual  course  of  businesa, 
then  the  defendant  is  still  liable  for  the  money, 
the  same  as  if  payment  had  not  been  mode. 
Edd,  error. 

2.  However  careless  and  anconunon  may  be 
the  payment  of  money  by  a  bank  to  a  deposit- 
or, who  had  authority  to  draw  the  money, 
without  any  written  order  or  receipt.  If  such 
payment  of  the  money  of  the  firm  was  actual- 
ly so  made  by  the  bank,  it  would  be  a  icood 
payment,  and  the  bank  would  not  be  fnrtbn 
liable. 

3.  The  circumstances  under  which  the  pay- 
ment is  claimed  to  have  been  made  are  proper 
consideration  for  the  jury  in  determining 
whether  the  payment  has  been  made  as  claimed. 

(Sylhtbus  by  the  Court.) 

Appeal  from  district  court,  Idaho  county; 
W.  G.  Piper,  Judge. 

Action  by  Riley  Rice  and  others,  partner* 
as  Holt  &  Rice,  against  tbe  Bank  of  Camas 
Prairie,  to  recover  the  sum  of  $1,528.18, 
balance  alleged  to  be  due  on  account  of 
money  deposited  with  tbe  defendant.  Judg- 
ment for  plaintiffs,  from  which  defendant 
appeals.     Reversed. 

James  E.  Babb  and  F.  E.  Fogg,  for  ap- 
pellant Forney,  Smith  &  Moore  and  J.  W. 
Poe,  for  respondents. 

MORGAN,  C.  J.  ITie  plaintiffs  were  Uve- 
Btock  dealers  in  the  county  of  Idaho  and  its 
vicinity,  and  doing  banking  business  with 
the  defendant  The  plaintiffs  deposited 
with  the  defendant  for  collection  and  cred- 
it among  other  Items,  a  check  for  $1,000, 
drawn  by  Foiiett  Bros.,  and  one  for  $850, 
drawn  by  the  same  parties,  in  favor  of  tbe 
plaintiffs,  Holt  &  Rice.  Tbe  plaintiffs  vrere 
never  credited  with  the  amount  of  these 
checks  on  tbe  books  of  the  defendant  As 
a  reason  for  not  crediting  these  amoonts, 
the  cashier  of  the  defendant  bank  states 
that  he  paid  the  $1,000  and  the  $850— tlie 
first  sum,  $1,000,  on  or  about  the  24tta  ot 
October,  1S94;  and  the  second  sum,  $850. 
on  or  4bout  the  3d  or  4th  of  January,  189& 
—to  Riley  Rice,  a  member  of  the  firm  of 
Holt  &  Rice,  at  his  request  sud  that  said 
payment  was  made  for  the  firm  of  Holt  A 
Rice,  taking  no  check  or  receipt,  or  maj 
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memorandum  whatever,  from  said  Rice  for 
said  payment.  It  is  also  stated  by  the  cash- 
ier, W.  W.  Brown,  that  upon  paying  said 
amounts  to  Rice  the  checks,  respectively, 
were  placed  with  the  cash  belonging  to  said 
bank,  and  carried  along  as  cash,  until  they 
were  forwarded  for  collection  to  the  bank 
upon  which  they  were  drawn,  and  collect- 
ed, and  credited  to  the  defendant.  The 
cashier  also  states  that  he  made  no  memo- 
randum In  the  books  of  the  defendant  of 
this  transaction  with  a  member  of  the  firm, 
and  did  not  give  the  firm  credit  for  the 
amounts,  for  the  reason  above  stated.  This 
payment,  the  cashier  claims,  was  made  be- 
fore the  two  checks  had  been  sent  away  to 
the  bank  on  which  they  were  drawn  for 
collection.  Biley  Rice,  a  member  of  the 
firm,  claims  that  said  payment  was  never 
made  In  the  manner  stated,  oi;  at  all,  and 
this  is  the  issue  between  the  parties. 

The  court  refrains  from  any  comments 
upon  the  evidence  in  this  case  upon  either 
side,  for  the  reason  that,  on  account  of  er- 
rors in  law  committed  by  the  court  during 
the  progress  of  the  trial,  the  Judgment  of 
the  court  below  must  be  reversed,  and  the 
case  sent  back  for  new  trial.  We  have  only 
taken  up  the  specifications  of  error  alleged 
by  the  appellant  in  its  brief.  In  comment- 
ing upon  these  specifications  of  error,  we 
do  not  copy  the  questions  objected  to,  nor 
many  of  the  instructions  which  are  also  ob- 
jected to  In  the  transcript,  for  the  reason 
that  it  would  make  this  opinion  altogether 
too  long,  and  would  serve  no  useful  pur- 
pose whatever,  as  by  reference  to  the  tran- 
script the  parties  in  the  new  trial  can  ascer- 
tain upon  what  points  the  cause  is  decided. 

The  specifications  of  error  Nos.  1  to  9,  in- 
clusive, relate  to  questions  permitted  to  be 
asked  witness  Hillard  as  to  the  custom  of 
bankers  with  reference  to  transactions  of 
the  kind  in  question  In  this  cause.  Hillard 
was  Introduced  by  defendant  as  an  expert, 
to  prove  the  custom  of  banks  In  paying  out 
money  and  keeping  accounts,  and  on  cross- 
examination  It  was  not  error  to  permit  the 
plaintiff  to  ask  the  questions  objected  to, 
as  they  related  to  the  custom  of  banks  in 
such  cases,  and  to  the  opinion  of  witness 
as  to  method  and  effect  of  keeping  certain 
accounts.  While  not  error,  it  might  be  dif- 
ficult to  see  what  value  some  of  the  ques- 
tions could  be  to  either  party  when  an- 
swered, but,  as  proof  of  custom  had  been 
producetl  by  defendant,  It  was  proper  for 
plaintiffs  to  cross-examine  as  to  the  same 
subject.  This  disposes  of  specifications  of 
error  Nos.  1  to  9,  inclusive. 

It  was  entirely  proper  for  plaintiffs  to 
prove  their  manner  of  doing  business  In  ex- 
planation of  the  fact  that  the  alleged  error 
in  the  accounts  was  not  discovered  sooner. 
It  was  also  proper  to  prove  by  expert  testi- 
mony the  physical  condition  of  Mr.  Rice, 
one  of  the  plaintiffs,  in  explanation  of  his 
falling  in  a  fainting  or  insensible  condition 


when  leaving  the  bank  at  the  time  ref^red 
to.  It  was  also  proper  to  prove  the  where- 
abouts of  Rice  on  the  dates  on  which  Mr. 
Brown,  cashier  of  defendant  bank,  stated 
that  he  paid  the  money  to  Rice,  as  tending 
to  show  that  he  could  not  have  been  at  the 
bank  of  defendant  on  those  dates;  and  this 
Is  proper,  although  the  cashier  afterwards 
stated  and  testified  that  he  might  be  mis- 
taken as  to  the  date  of  payment,  as,  If  such 
evidence  was  sufficient,  It  would  prove,  not 
only  that  he  might  be  mistaken  as  to  date 
of  payment,  but  that  he  must  be.  This  dis- ' 
poses  of  the  specifications  of  error  Nos.  10 
to  25,  Inclusive. 

A  number  of  Instructions  are  objected  to. 
The  first,  and  a  very  serious,  objection 
which  the  covu^  finds  to  the  instructions 
Is  that  there  are  too  many,  and  they  are 
much  too  long.  They  cover,  with  the  pre- 
limlnaiy  address  of  the  court  to  the  jury,  24 
closely-printed  pages  of  the  transcript.  So 
many  and  such  long  instructions  serve  no  use- 
ful purpose,  and  tend  to  confuse  the  Jury. 
The  issues  are  but  few,  and  very  simple.  The 
parties  agree  as  to  the  amount  deposited 
with  the  defendant  by  plaintiffs  for  credit. 
The  only  Issues  are:  Did  the  defendant  pay 
to  Riley  Rice,  one  of  the  plahitiffs,  the  $1,850 
It  claims  to  have  paid?  Was  such  payment 
properly  chargeable  to  the  firm  of  Uolt  & 
Rice?  These  are  the  only  Issues  In  this  case. 
The  statute,  however,  requires  the  supreme 
court  to  pass  upon  and  determine  all  the 
questions  of  law  involved  in  the  case  pre- 
sented on  the  appeal,  and  necessary  to  its 
final  determination.  The  specifications  of  er- 
ror do  not  take  up  the  instructions  in  the  or- 
der they  are  printed  in  transcript,  and  the  in- 
structions not  being  numbered  makes  It  more 
difficult  to  get  at  them.  The  first  instruction 
objected  to  we  shall  call  "No.  13,"  which  is 
as  follows:  "The  court  histructs  the  jury 
that,  although  parol  proof  of  the  verbal  ad- 
missions of  a  party  to  a  suit,  when  it  appears 
that  the  admissions  were  imderstandingly  and 
deliberately  made,  often  affords  satisfactory 
evidence,  yet,  as  a  general  rule,  the  state- 
ments of  a  witness  as  to  the  verbal  admls- 
slone  of  a  party  should  be  received  by  the 
Jury  with  great  caution,  as  that  kind  of  evi- 
dence Is  subject  to  much  imperfection  and 
mistake.  The  party  himself  may  have  been 
misinformed,  or  may  not  have  clearly  ex- 
pressed his  meaning,  or  the  witness  may  have 
misunderstood  him,  and  it  frequently  hap- 
pens that  a  witness,  by  unintentionally  alter- 
ing a  few  of  the  expressions  really  used, 
gives  an  effect  to  the  statement  completely 
at  variance  with  what  the  party  did  actually 
say;  but  It  Is  the  province  of  the  jury  to 
weigh  such  evidence,  and  give  it  the  consid- 
eration to  which  It  is  entitled,  in  view  of  all 
the  other  evidence  in  the  case."  This  In- 
struction is.  In  substance,  as  follows,  to  wit: 
Parol  proof  of  the  verbal  admissions  of  a 
party  to  a  suit,  when  understandingly  made, 
is   proper  evidence,  but,   as  a  rule,   should 
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be  tecelved  with  caution.  It  is  the  duty  of 
the  Jury,  however,  to  weigh  such  evidence, 
and  give  It  the  consideration  to  which  it 
seems  entitled,  in  view  of  all  the  other  evi- 
dence in  the  case.  The  rest  is  useless  verbi- 
age, and  tends  to  confuse.  The  instruction 
is  law,  and  properly  applicable  to  the  case. 

Instructions  numbered  2,  3,  4,  and  5,  given 
apparently  by  the  court  on  its  own  motion, 
are  substantially  correct 

The  second  specification  of  error  applies  to 
instruction  No.  7,  which  is:  "You  are  in- 
structed, gentlemen  of  the  Jury,  that  a  bank 
is  held  to  a  strict  accountability  to  its  de- 
positors for  the  amount  of  the  deposits  made 
by  the  depositors;  and  if,  therefore,  you  find 
that  the  money  was  paid  to  lllley  Rice,  as 
claimed  by  the  defendant,  and  that  no  order, 
receipt,  check,  or  authority  of  the  Arm  of 
Holt  &  Rice  was  given  therefor,  or  some 
member  of  the  firm,  written  or  oral,  in  the 
usual  course  of  business  of  the  said  firm, 
then  I  Instruct  you,  as  a  matter  of  law,  that 
the  bank,  being  held  to  a  strict  accounta- 
bility for  deposits,  is  liable  to  the  plaintiffs 
in  the  same  manner  It  would  be  as  if  no 
payment  was  made,  as  claimed  by  the  bank, 
to  Kice,  then  you'  should  return  a  verdict  for 
the  plaintiffs."  This  Instruction  practically 
instructs  the  jury  that  if  they  find  the  money 
was  paid  to  Riley  Rice,  as  claimed  by  de- 
fendant, and  that  no  order,  receipt,  check, 
or  authority  of  Holt  &  Rice  was  given  there- 
for, written  or  oral,  in  the  usual  course  of 
business  of  the  said  firm,  "then  I  instruct 
you  that  the  bank  is  liable  to  the  plaintiffs, 
the  same  as  if  no  payment  had  been  made." 
This  Instruction  is  erroneous.  The  evidence 
shows  that  each  member  of  the  firm  was  au- 
thorized to  draw  the  money  of  the  firm  from 
the  bank,  and  use  it.  A  payment,  therefore, 
to  Rice,  if  the  Jury  believe  from  the  evi- 
dence that  such  payment  was  made,  on  his 
order,  of  any  portion  of  the  money  of  Holt 
&  Rice,  would  be  good.  However  careless 
and  uncommon  may  be  the  payment  of  mon- 
ey by  a  bank  to  a  depositor  without  any 
written  order  or  receipt,  if  such  payment  of 
the  money  of  the  firm  was  actually  so  made 
by  the  bank  to  a  person  authorized  to  draw 
such  money,  it  would  be  a  good  payment, 
and  the  bank  would  not  be  further  liable. 

Instruction  No.  8,  commencing  at  folio  504, 
is  substantially  the  same  as  No.  7,  above 
commented  upon,  and  is  erroneous  for  the 
same  reason. 

Instruction  No.  6,  given  by  the  court,  ob- 
jected to  in  specification  No.  4  on  instruc- 
tions. Is  substantially  correct,  but  too  long, 
and  sufficiently  mixed  to  puzzle  the  jury. 

Instruction  No.  1,  commencing  at  folio  492, 
and  continuing  to  and  including  folio  495, 
given  by  the  court,  is  a  dissertation  on  the 
custom  of  merchants,  traders,  and  others  in 
their  dealings  with  banks,  mingled  with  a 
little  law,  with  all  of  which  every  man  in 
the  country  is  familiar;  is  entirely  useless, 
and  simply  incumbers  the  record. 


The  modification  of  defendant's  Instruction 
No.  11,  by  the  court,  taking  into  considera- 
tion the  evidence  in  this  case,  is  a  substan- 
tially correct  statement  of  the  law  relating 
thereto. 

The  refusal  of  the  court  to  give  instruction 
No.  10,  which  is  as  follows:  "The  court  in- 
structs the  jury  that  if  they  believe  from 
the  evidence  that  defendant  made  the  pay- 
ment of  $1,000  to  Riley  Rice,  on  his  request, 
for  the  firm,  on  account  of  the  $1,000  check, 
then  the  crediting  of  philntiffs  with  $1,000 
only  on  account  of  the  $1,000  check,  was  a 
mistake  simply,  which  is  not  material  In  this 
case,"— Is  assigned  as  error.  There  is  no 
error  In  this  refusal.  If  the  jury  believe 
from  the  evidence  that  defendant  made  the 
payment  of  the  $1,000  to  Rice  for  the  Arm, 
then,  whether  the  entry  of  the  $1,000  credit 
on  October  24,  1894,  is  a  mistake  or  not,  is 
Immaterial;  but  to  ask  the  court  to  instrutx 
the  jury  that  it  was  a  mistake  woxild  not  be 
proi)er,  as  it  would  invade  the  province  of 
the  Jury,  which  alone  has  the  right  to  de- 
termine whetlier  It  was  an  error.  .  Then  it 
is  a  portion  of  the  evidence  to  be  considered 
by  the  jui-y,  to  determine  whether,  under  all 
the  facts,  the  evidence  Is  sufficient  to  con- 
vince them  that  the  payment  to  Rice  was 
actually  made  In  the  manner  stated. 

The  modification  of  instruction  No.  8  was 
improper.  It  correctly  stated  the  law.  It 
might,  however,  have  been  refused,  for  the 
reason  that  the  coiirt  had  already  given  the 
same  in  his  Instruction  No.  9,  commencing 
in  folio  No.  505,  and  ending  at  folio  507. 

We  think  instruction  No.  1  requested  by 
the  defendant  had  been  substantially  given 
by  the  court,  and  It  was  not  error  to  refuse  it 
for  that  reason. 

By  reason  of  the  error  in  giving  instnic- 
tlons  Nos.  7  and  8  given  by  the  court  upon 
his  own  motion,  the  judgment  and  verdict 
must  be  reversed,  and  the  cause  remanded 
to  the  court  below  for  a  new  trial,  which  Is 
directed  to  be  had  in  accordance  with  this 
opinion.    Cause  reversed. 

SULUVAN  and  HUSTON,  JJ.,  concur. 

On  Rehearing. 

(Feb.  13,  1897.) 

SULUVAN,  C.  J.  It  is  strenuously  nrge<l 
that  the  court  below  erred  in  permitting 
plaintiffs  to  prove  that  Riley  Rice  was  not 
at  the  bank  of  defendant  on  the  23d  or 
24th  of  October,  1804,  on  one  of  which  days 
Cashier  Brown  had  stated  that  the  $1,000 
was  paid  to  Riley  Rice;  and  also  tliat  the 
court  erred  in  permitting  plaintiffs  to  prove 
that  Riley  Rice  was  not  In  Grangeville  on 
the  3d  or  4th  of  January,  1895,  the  date  on 
which  Cashier  Brown  had  stated  he  paid  the 
$850  to  said  Rice.  The  facts  following  appear 
from  the  record:  The  cause  came  on  for 
trial  by  the  court  with  a  Jury.  The  jury 
having   been   impaneled,   the   first   witness 
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produced  by  the  plaintiffs  was  C.  B.  Holt, 
ohe  of  the  plaintiffs.  After  the  examina- 
tion of  said  witness,  plaintiffs  rested  their 
case.  The  defendant  thereupon  called  sev- 
eral witnesses,  and  among  them  Its  cashier, 
Mr.  Brown,  and  on  his  cross-examination 
he  was  aslied  if  he  had  not  stated  to  plain- 
tiffs Rhodes  and  Holt  that  he  paid  the 
$1,000  to  Rice  on  October  23  or  24,  1894. 
and  that  he  paid  the  $800  to  said  Rice  on  the 
3d  or  4th  of  January,  1805.  The  witness 
answered  that  he  probably  had  so  stated; 
that  he  would  not  say  that  he  had  not;  that 
he  had  had  time  to  look  the  matter  up  since 
the  conversation  with  Holt  and  Rhodes; 
that  the  check  for  $1,000  was  sent  off  for 
collection  on  the  24th  day  of  October.  And 
on  reflection  he  says  that  he  remembered 
that  the  bank  carried  said  check  in  the 
vault  with  the  cash,  and  counted  it  as  cash, 
for  some  time;  and  it  was  probably  from  a 
week  to  ten  days,  or  possibly  two  weeks, 
l>efore  the  check  became  due,  that  he  paid 
Rice  $1,000.  Brown  thus  admitted  on  the 
witness  stand  that  be  had  made  the  state- 
ments above  referred  to,  and  also  admitted 
that  he  was  wrong  as  to  the  dates  of  pay- 
ment, and  no  longer  claimed  that  payment 
was  made  as  he  had  at  first  stated.  As 
those  statements  of  the  witness  Brown  had 
not  been  withdrawn  up  to  the  time  of  the 
trial,  it  was  the  right  of  plaintiffs  to  have 
the  evidence  ready  on  the  trial  to  contra- 
dict him;  but,  after  he  had  admitted  on  the 
witness  stand  that  his  first  statements  In  re- 
gard to  said  payments  were  not  correct,  it 
was  useless,  and  not  proper,  to  Introduce 
ovldence  to  show  that  said  payments  were 
not,  and  could  not  have  been,  made  on  those 
dates.  The  facts  were  before  the  Jury  that 
Brown  had  made  one  statement  to  Holt  and 
Rhodes  as  to  the  times  of  the  payments  of 
said  checks,  and  that  he  testified  the  pay- 
ments were  made  at  different  times  than 
he  had  first  stated.  After  Brown  had  tes- 
tified and  admitted  Just  what  the  plaintiffs 
claimed  on  that  matter,  there  was  no  need 
■of  any  further  evidence  thereon.  We  think, 
however,  the  introduction  of  the  evidence 
proving  an  alibi  for  Rice  was  not  prejudicial 
error,  and  in  a  retrial  of  the  case  it  will  not 
be  necessai-y  to  Introduce  evidence  upon 
that  point,  as  the  same  Is  no  longer  an 
Issue. 

The  petitioner  contends  that  evidence  as 
to  custom  should  be  limited  to  the  nature  of 
the  transaction  Involved.  While  that  Is 
true,  we  have  In  this  case  a  diversity  of 
opinions  as  to  the  nature  of  the  transac- 
tion Involved.  Plaintiffs  claim  the  trans- 
action was  one  of  deposit  of  check  for  col- 
lection and  credit;  that  the  amount  of  the 
check  was  collected,  and  no  credit  given. 
Defendant  admits  that  the  check  was  de- 
posited for  collection  and  credit,  but  con- 
tends that  before  the  check  was  collected 
the  defendant  purchased  said  check  from 
Rice,  one  of  the  plaintiffs,  and  collected  it 


on  its  own  account,  and  for  that  reason  the 
amount  collected  on  said  check  was  not 
placed  to  the  credit  of  plaintiffs.  The  hypo- 
thetical questions  propounded  by  the  plain- 
tiffs cover  the  "nature  of  the  transaction" 
from  their  standpoint,  and  those  propound- 
ed by  the  defendant  cover  the  "nature  of 
the  transaction"  from  its  standpoint.  If 
the  plaintiffs  Introduce  evidence  of  custom 
in  rebuttal  of  that  Introduced  by  defendant, 
it  should  be  based  on  the  same  state  of 
facts  as  that  Introduced  by  defendant  To 
introduce  evidence  of  custom  on  a  different 
state  of  facts  or  hypothesis  would  not  be 
rebuttaL  And  the  court,  on  a  retrial  of 
this  suit,  should  not  admit  expert  evidence 
of  the  custom  of  bankers  in  rebuttal,  un- 
less it  is  confined  to  the  same  state  of  facts 
as  is  the  evidence  of  custom  which  is  sought 
to  be  rebutted.  The  specifications  of  error 
numbered  from  1  to  9,  Inclusive,  refer  to 
questions  propounded  to  plaintiffs'  witness 
Wagner,  and  not  to  witness  HlUard,  as,  by 
inadvertence,  stated  in  the  former  opinion. 
The  formM  opinion  is  therefore  modified  as 
indicated  in  this  opinion,  and  a  rehearing 
is  denied. 

HUSTON  and  QUARLES,  JJ.,  concur. 


(14  Utah,  402) 
HODSON  V.  UNION  PAC.  RY.  CO. 
(Supreme  Court  of  Utah.     Jan.  28,  1807.) 
Rbs  JrDiCATA — Damages— Rkmission. 

1.  Plaintiff  in  tills  action  assigned  to  H., 
for  the  purposes  of  a  suit  thereon,  his  claim 
for  damages  against  the  defendant  company 
for  the  killing  of  bis  horse.  U.  brought  suit, 
and,  in  bis  complaint,  stated  two  causes  of  ac- 
tion, in  two  separate  counts;  the  first  count 
being  for  tiie  value  of  his  own  horse,  which 
was  also  killed  by  the  said  defendant,  and  the 
second  count  for  the  value  of  this  plaintiff's 
horse,  by  right  as  assignee.  A  general  verdict 
was  rendered  in  favor  of  H.  on  both  causes, 
and  judgment  rendered  thereon  for  one  entire 
sum.  Upon  the  bearing  of  a  motion  for  a  new 
trial,  H.  remitted  a  sum  equal  in  amount  to 
th.at  claimed  for  plaintilFs  horse,  and  the  de-. 
fendaut  afterwards  paid  the  judgment.  The 
assignment  had  been  made  an  issue,  and  was 
declared  valid.  The'e  was  no  appeal  or  re- 
versal of  the  judgm.'ut.  The  defendant  herein 
set  up  that  judgment  as  a  bar  to  this  action. 
Beld,  that  the  plaintiff  must  be  regarded  as  in 

grivity  with  H.  in  the  former  action,  and  that 
e  is  estopped  from  again  litigating  the  same 
claim  against  the  same  defendant. 

2.  If,  in  an  action,  a  court  had  jurisdiction 
to  render  a  judgment,  and  such  judgment  has 
never  been  reversed  or  modified,  it  is  binding 
on  tlie  parties  and  their  privies,  and  conclusive 
of  the  questions  litigated;  and,  if  the  court 
has  misapplied  the  law  as  to  any  question, 
the  judgment  must  nevertheless  stand  until 
corrected  in  some  appropriate  way. 

3.  Where  a  party  obtains  a  judgment  for 
damages,  and  voluntarily,  without  specifying 
any  purpose,  remits  a  part  thereof,  he  aban- 
doDs  his  claim  to  the  sum  so  remitted,  and 
may  riot  afterwards  bring  an  action  to  recover 
such  sum.  Such  remission  has  the  effect  of 
crediting  the  defendant  with  the  amount  re- 
mitted, on  the  judgment. 

(Syllabus  by  the  Court) 
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47  PACIFIC  REPORTER. 


(Utah. 


Appeal  from  district  court,  Second  dis- 
trict;  W.  H.  King,  Judge. 

Action  by  J.  R.  Hodson  against  the  Union 
Pacific  Railway  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

Williams,  Van  Cott  &  Sutherland,  for  ap- 
pellant.   Erans  &  Rogers,  for  respondent 

BARTOH,  J.  This  action  was  brought  to 
recover  damages  for  the  negligent  killing 
of  the  plalntlCTs  horse  by  the  defendant. 
It  Is  averred.  In  substance,  that  on  Decem- 
ber 9,  1890,  the  plaintiff  was  the  owner  of  a 
certain  mare,  of  the  value  of  $70,  which 
was  negligently  killed  by  the  defendant 
near  Layton,  Davis  county,  Utah.  After 
■denying  the  allegations  of  the  complaint,  it 
was  alleged  in  the  answer  that  on  or  about 
October  15,  1891,  in  an  action  pending  In 
the  district  court,  wherein  Thomas  H.  Hod- 
son  was  plaintiff  and  this  defendant  was  de- 
fendant, a  Judgment  was  duly  rendered  In 
favor  of  said  Thomas  H.  Hodson  and 
against  the  said  defendant  for  the  value  of 
the  horse  sued  for  herein,  together  with 
damages  for  another  horse,  with  interest 
from  the  time  of  the  killing;  and  for  costs 
of  suit;  that  said  Thomas  H.  Hodson  ob- 
tained said  Judgment  for  the  horse  sued  for 
herein  as  assignee  of  the  plaintiff  In  this 
action;  that  by  said  Judgment  It  was  ascer- 
tained and  adjudged  that  said  Thomas  H. 
Hodson  was  such  assignee  of  the  plaintiff 
herein;  and  that  afterwards,  in  1891,  the 
defendant  fully  paid  and  satisfied  said  judg- 
ment. At  the  trial  of  this  cause  the  de- 
fendant introduced  In  evidence,  without  ob- 
jection, the  record  of  the  former  trial,  from 
which  record  it  appears  that  the  same  sub- 
ject-matter herein  was  In  controversy  there- 
in, and  that  the  assignment  by  this  plain- 
tiff of  his  Interest  in  the  value  of  the  horse 
sued  for  herein  to  the  plaintiff  in  that  suit 
was  made  an  Issue  both  in  the  pleadings 
and  proof  In  that  suit,  and  was  submitted 
to  the  jury,  who  returned  a  verdict  in  favor 
of  the  plaintiff  therein,  and  against  the  de- 
fendant, for  one  entire  sum,  Including  dam- 
ages and  interest,  of  $281.70,  although  there 
were  two  horses  sued  for,  and  there  being 
two  separate  counts  In  the  complaint,— one 
for  the  value  of  a  horse  by  right  of  owner- 
ship, and  the  other  (being  the  one  In  contro- 
versy herein)  by  right  as  assignee.  It  fur- 
ther appears  from  such  record  that  the 
court  entered  judgment  In  favor  of  the 
plaintiff  therein,  In  accordance  with  said 
verdict,  and  that,  thereafter,  upon  the  hear- 
ing of  defendant's  motion  for  a  new  trial, 
the  plaintiff,  by  his  counsel.  In  open  court, 
remitted  from  the  verdict  the  sum  of  $73.05, 
which  was  the  amount  of  the  principal  and 
Interest  for  the  second  cause  of  action,  be- 
ing the  cause  on  which  this  suit  Is  founded, 
and  on  which  the  plaintiff  has  recovered 
judgment  against  the  defendant  for  the  sum 


of  $91.40  and  costs.    It  also  appears  that 
the  assignment  was  made  by  the  plaintiff 
in  this  case  with  the  intention  that  an  ac- 
tion should  be  brought  for  the  value  of  the 
horse  In  question.     Such  are  the  pleadings 
and  the  material  evidence  on  which  the  ap- 
pellant relies  to  release  itself  from  the  obli- 
gation created  by  the  judgment  in  this  suit. 
The  only  question  which  is  necessary  to 
be  considered  on  this  appeal  is  whether  the 
former  judgment  on  the  second  cause  of 
action  Is  a  bar  to  this  suit,  and  operates  as 
an  estoppel   to  another  Judgment   for  the 
same  cause  of  action.     We  think  this  most 
be  decided  In  the  afltamative.    There  Is  no 
question  that  the  court  in  the  former  suit 
had  Jurisdiction  to  render  that  judgment, 
and  the  Judgment  has  never  been  reversed 
or  modified.     It  Is  therefore  binding  on  the 
parties  and  their  privies,  and  conclusive  of 
the   questions  litigated,   even   though   erro- 
neously decided.     The  question  whether  the 
plaintiff  In  this  suit  had  assigned  his  inter- 
est in  the  subject-matter  on  which  the  sec- 
ond cause  of  action  In  that  suit  was  based, 
to  the  plaintiff  in  that  suit,   was  an  Issue 
therein,  and  the  court  held  that  he  had  as- 
signed his  Interest    This  being  so,  he  can- 
not now  be  heard  to  say  that  he  was  not  a 
party   to  that  suit,  because,   having   been 
represented    therein    by    his    assignee,    the 
Judgment  Is  just  as  binding  on  him  as  If 
he  had  been  a  party  of  record.     Having  liti- 
gated his  claim  in  the  former  suit  and  ob- 
tained Judgment,  which  has  neither  been 
reversed  nor  modified,  he  is  estopped  from 
again  litigating  the  same  claim  against  the 
same  defendant.     To  hold  otherwise  would 
be  to  permit  a  person  to  assign  his  claim 
for  the  purpose  of  an  action  thereon  by  the 
assignee,    and   after   final   Judgment,    unre- 
versed, allow  him.   If  he  should  desire  the 
experiment,     to     commence     another     suit 
against  the   same  defendant  on   the   same 
cause  of  action,  to  be  proved  by  the  same 
testimony.    The  law  does  not  recognize  such 
experiments.     The    plaintiff    in    this    case 
must  be  regarded  as  in  privity  with  the 
plaintiff  In  the  former,  because  the  judg- 
ment establishes  the  fact  of  the  assignment 
whether  right  or  wrong,  and  identity  of  the 
causes  of  action   having  been  established, 
and  the  Judgment  in  the  former  action  hav- 
ing been  rendered   In  comformlty  with  a 
general   verdict   on   the   whole   cause,   the 
plaintiff  in  this  action  Is  bound  by  the  Judg- 
ment in  the  former.  In  the  absence  of  a  re- 
versal or  modification  thereof.    That  judg- 
ment Is  conclusive,   not  only  between  the 
same  parties,  but  also  their  privies,  of  ev- 
ery question  decided;  and,  if  the  court  mis- 
applied the  law   aa  to  any   question,  the 
Judgment    must    neveriheless    stand     until 
corrected  In  some  appropriate  way.    Freem. 
Judgm.   II  249,  272;    Herm.   Estop.   §$  107, 
108.   247;    Black,  Judgm.  |  609;    Ex  parte 
Hays   (decided   at  this  term)  47  Pac.   612; 
Dowell  V.  Applegate,  152  U.  S.  327,  14  Sup. 
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Ct  611;  Claain  v.  Fletcher,  7  Fed.  851;  God- 
ding T.  Colorado  Springs  Live-Stock  Co. 
<Colo.  App.)  34  Pac.  W2;  Elder  v.  Frevert 
(Nev.)  5  Pac.  C9. 

The  fact  that  at  the  hearing  of  the  motion 
for  a  new  trial  In  the  former  action  the 
plaintiff,  by  his  counsel,  remitted  from  the 
judgment  an  amount  equal  to  the  sum 
claimed  in  the  second  cause  of  action,  is  Im- 
material, and  does  not  militate  against  the 
force  and  effect  of  the  judgment,  In  the  ab- 
sence of  any  understanding  or  agreement 
between  the  parties,  so  far  as  appears  from 
the  record,  as  to  what  effect  such  remission 
sbonUl  have.  That  judgment  was  an  en- 
tirety on  the  whole  cause  of  action,  and  the 
remission  of  a  part  thereof,  without  speci- 
fying, by  agreement  or  otherwise,  for  what 
purpose  It  was  made,  simply  had  the  effect 
of  crediting  the  defendant  with  the  amount 
remitted,  on  tlie  judgment.  Where  a  party 
obtains  a  judgment  for  damages,  and  vol- 
untarily, without  specifying  any  purpose, 
remits  a  part  thereof,  he  abandons  his 
claim  to  the  sum  so  remitted,  and  may  not 
afterwards  bring  an  action  to  recover  such 
sum.  This  is  so  as  to  a  person  who  has 
In  fact  assigned  a  claim  for  the  purposes  of 
an  action,  as  well  as  to  one  who  Is  a  party 
of  record.  If,  In  the  former  action,  the 
plaintiff  and  his  assignor  did  not  wish  to 
abide  by  the  judgment  as  to  the  second 
cause  of  action,  they  had  the  right  to  dis- 
pose of  such  cause,  either  by  withdrawal 
thereof,  or  by  submission  to  nonsuit,  or  in 
some  other  proper  way,  before  the  judg- 
ment was  pronounced.  Having  failed  to 
do  so,  this  plaintiff  cannot  now  be  heard  to 
complain.  The  record  shows  nothing  which 
entitles  him  to  maintain  this  suit.  The 
judgment  Is  reversed  and  remanded,  with 
directions  to  the  court  below  to  dismiss  the 
action. 

ZANE,  C.  J.,  and  HART,  J.,  concur. 


(14  Utah,  426) 

JOHNSTON  et  al.  v.  MEAGHR  et  al. 

(Supreme  Court  of  Utah.     Feb.  16,  1897.) 

Maliciols  PROSECCTroN — ^Pkobablp.  Cause— False 
Imprisonment  —  Pleadiko  —  Misjoinder  of 
Causes — Province  op  Jurt— Appeal — Review 
—  Breach  of  Peace— Trespass  — Title  —  Res 
Judicata— Evidence. 

1.  The  plaintiffs  alleged  that  defendants  ma- 
liciously and  without  probable  cause  com- 
menced a  prosecution  against  plaintiff  Annie 
Johnston;  that  they  falsely  charged  her  with 
threatening  to  assaijlt  defendant  Meaghr  and 
others  with  dend'y  weapons:  that  a  warrant 
issued,  upon  which  she  was  arrested;  that  they 
nnlawfaliy,  maliciously,  and  without  probable 
cause,  imprisoned  her,  without  any  right  what- 
ever. No  demurrer  was  filed.  EeJd,  after  ver- 
dict and  judgment,  that  the  facts  stated  should 
be  regarded  as  a  count  for  malicious  prosecu- 
tion. 

2.  Plaintiff  cannot,  in  one  count,  rely  upon 
false  imprisonment  and  malicious  prosecution. 
The  foundation  facts  on  which  these  causes 
rest  differ.     The  gist  of  one  is  the  malicious 


institution  of  a  suit  without  probable  cause. 
The  gist  of  the  other  is  the  illegal  and  forci- 
ble invasion  of  an  individual  right  to  liberty. 

3.  The  plaintiff  cannot,  in  the  same  count,  re- 
ly npon  two  or  more  distinct  matters,  each  of 
which,  independently  of  the  other,  amounts  to 
a  good  cause  of  action. 

4.  While  section  3126,  2  Comp.  Laws  Utah 
1888,  declares  that  "there  is  In  this  state  but 
one  form  of  civil  action  for  the  enforcement  or 
protection  of  private  rights  and  the  redress  and 
prevention  of  private  wrongs,"  and  while  all 
distinctions  as  to  forms  of  civil  actions  are 
abolished,  the  distinctions  as  to  causes  of  ac- 
tion remain. 

5.  In  construing  pleadings  upon  demurrer, 
the  maxim  is  that  everything  shall  be  taken 
most  strongly  against  the  party  pleading.  If 
two  meanings  present  themselves,  the  one  shall 
be  adopted  most  unfavorable  to  the  pleader. 
But  the  rule  applicable  after  trial  is  that,  if  two 
reasonable  meanings  present  themselves,  that 
shall  be  taken  which  supports  the  complaint 
or  plea,  not  the  other,  which  would  defeat  it. 

6.  If  there  was  a  substantial  conflict  in  the 
evidence  as  to  whether  defendants,  or  either  of 
them,  caused  the  prosecution  to  be  commenced, 
and  as  to  whether  the  plaintiff  made  the 
threats,  and  as  to  whether  they,  or  either  of 
them,  had  a  reasonable  fear  that  the  crime 
threatened  would  be  committed,  or  if  there 
was  room  for  a  difference  of  opinion  among 
reasonable  men  as  to  the  existence  of  those 
facts,  it  was  error  to  instruct  the  jury  to  find 
for  the  defendants. 

7.  Before  finding  against  any  of  the  de- 
fendants, the  jury  were  required  to  believe  from 
a  preponderance  of  the  evidence  that  they 
caused  the  prosecution,  and  that  they  did  not 
have  reasonable  cause  to  believe  that  plaintiff 
made  the  threats,  or  that  they  did  not  have  a 
reasonable  fear  that  the  crime  threatened 
would  bo  committed.  If  there  was  room  for 
difference  among  reasonable  men  as  to  the  ex- 
istence of  those  facts,  the  evidence  should  have 
been  submitted  to  the  jury. 

8.  Probable  cause  for  a  criminal  prosecatioii 
is  equivalent  to  reasonable  cause,  and  consists 
of  facts  in  the  mind  of  the  prosecutor  sufficient 
to  lead  a  person  of  ordinary  caution  to  believe 
that  the  party  to  be  prosecuted  is  guilty, — as 
applied  to  this  case,  that  the  offense  was  threat- 
ened by  Annie  Johnston  as  stated,  and  that 
there  was  just  reason  to  fear  that  the  crime 
threatened  would  be  committed. 

9.  While  the  ninth  section  of  article  8  of  the 
state  constitution  declares,  "In  cases  at  law  the 
appeal  shall  be  on  questions  of  law  alone," 
this  court  will  examine  the  evidence  to  which 
the  ruling  was  applied  so  far  as  necessary  to 
determine  whether  such  ruling  was  right  or 
wrong. 

10.  A  person  who  attempts  unlawfully  to  en- 
ter upon  land  in  the  lawful  possession  of  an- 
other cannot  require  such  person  in  possession 
to  give  a  bond  to  keep  the  peace,  because  he  re- 
sists and  threatens  to  shoot  if  such  unlawful 
attempt  is  persisted  in.  Sections  4796,  4798,  2 
Comp.  Laws  Utah  1888,  do  not  apply  to  threats 
upon  such  conditions.  Peace  warrants,  and 
bonds  to  keep  the  peace,  arc  not  designed  to 
protect  men  in  doing  unlawful  acts  ai^ainst  oth- 
ers, or  against  their  property.  Their  purpose 
is  to  secure  observance  of  law,  not  to  encourage 
its  violation. 

11.  Actual  possession  is  prima  facie  evidence 
of  title  in  fee  simple. 

12.  Mere  occupancy  ot  land,  however  recent, 
is  sufficient  evidence  of  title  against  any  one 
who  cannot  show  a  better  claim,  and  is  suffi- 
cient to  enable  him  to  maintain  an  action 
against  a  stranger. 

13.  A  person  in  the  lawful  possession  of  land 
has  a  legal  right  to  prevent  an  unlawful  entry, 
by  any  degree  of  force  necessary,  short  of  tak- 
ing human  life. 

14.  Judgments  of  magistrates  against  defend- 
ants in  prosecutions  to  bind  persons  to  keep  the 
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peace,  and  In  preliminary  examinations,  are 
not  conclusive.  They  simply  furnish  a  prima 
facie  presumption  of  probable  cause. 

15.  The  plaintiff  offered  to  prove  by  a  witness 
that  defendant  Rowe  said  '^that,  when  plain- 
tiff opposed  his  men,  he  directed  defendant 
Meajshr  to  commence  the  prosecution,  so  that 
he  could  construct  the  ditch  through  the  land, 
and  that  he  also  said  that,  if  plaintiffs  would 
promise  to  let  the  ditch  be  constructed  peace- 
ably through  the  land,  he  would  stop  the 
prosecution.  Held,  that  the  ruling  of  the  court 
sustaining  an  objection  of  defendants  to  the 
offer  was  erroneous;  that  it  was  competent, 
relevant,  and  material,  as  against  defendant 
Rowe. 
(Syllabus  by  the  Court) 

Appeal  from  district  court.  Box  Elder  coun- 
ty;  C.  H.  Hart,  Judge. 

Action  by  Annie  Johnston  and  another 
again.<:t  William  Meaghr  and  others.  Prom 
a  judgment  for  defendants,  plaintiffs  appeal. 
Reversed. 

R.  H.  Joues,  for  appellants.  Evans  &  Rog- 
ers, for  respondents. 

ZANE,  C.  J.  This  action  was  brought  to 
recover  damages  for  the  alleged  malicious 
prosecution  of  the  plaintiff  Annie  Johnston. 
The  other  defendant  is  her  husband.  They 
allege  in  their  complaint  that  William  H. 
Uowe  was  receiver  of  the  Bear  Lake  &  Bear 
River  Irrigation  &  Canal  Company,  and  that 
he  and  the  other  defendants  on  June  28, 
1894,  at  the  county  of  Box  Elder,  in  the 
state  of  Utah,  maliciously  and  without  prob- 
able cause,  instituted  a  prosecution  before 
a  justice  of  the  peace"  against  the  plaintiff 
Annie  Johnston;  that  they  falsely  alleged 
in  their  complaint  that  she  bad  threatened 
to  assault  defendant  Meaghr  and  others  with 
deadly  weapons;  that  the  justice  issued  a 
so-called  warrant  upon  such  representations; 
that  the  defendants  thereupon  by  force  com- 
pelled her  to  go  with  them  to  Bear  River 
City,  In  that  county,  where  they  unlawfully, 
maliciously,  and  without  probable  cause,  Im- 
prisoned her;  that  they  then  forced  her  to 
go  to  Brigham  City;  that  they  imprisoned 
her  and  her  infant  child  there  in  a  noisome 
jail  for  the  space  of  five  days;  that  the  jus- 
tice of  the  peace  discharged  her  from  the 
proceedings  to  Iceep  the  peace  on  the  7th  day 
of  July  following;  and  that  the  district 
court,  to  which  the  case  had  been  tal^en,  dis- 
missed the  same  on  the  ISth  day  of  October 
of  the  same  year.  And  they  alleged  dam- 
ages, special  and  general,  and  demanded 
judgment  in  a  sum  named.  Thus,  the  plain- 
tiffs allege  that  the  defendants  maliciously 
and  without  probable  cause  prosecuted  the 
plaintiff;  and  they  characterized  the  war- 
rant upon  which  she  was  arrested  as  a  "so- 
called  warrant,"  and  aver  that  the  defend- 
ants imprisoned  her  unlawfully,  maliciously, 
and  add  that  they  imprisoned  her  without 
any  right  or  authority.  In  view  of  the  fact 
tliat  the  complaint  was  not  demurred  to,  and 
that  the  Code  has  adopted  ooe  form  for  all 
civil  actions,  plaintiffs'  counsel  argues,  in 
effect,  that  the  defendants  might  be  found 


guilty  of  false   Imprisonment,  or  malicious 
prosecution;  that  the.  court  might  regard  the 
complaint  as  stating  both  or  either  of  those 
causes  of  action.     In  so  doing,  counsel,  in 
effect,  Insists  that  the  cause  of  action  may 
be  regarded  as  based  on  a  trespass  commit- 
ted by  defendants  against  the  plaintiff,  by 
unlawfully  arresting  and  detaining  her  vrith- 
out  any  legal  authority,  or  on  the  ground  that 
defendants  maliciously,  falsely,  and  without 
probable  cause,  prosecuted  her.   There  Is  but 
one  count  in  the  complaint    Two  causes  of 
action  are  not  separately  stated.     If  plain- 
tiffs' position  is  sound,  their  cause  of  action 
stands  on  a  want  of  probable  cause,  and 
malice,  and  also  on  a  trespass.    The  gist  of 
the  one  cause  of  action  Is  the  institution  of 
the  suit  without  probable  cause,  and  with 
malice.    The  gist  of  the  other  cause  of  ac- 
tion is  the  unlawful,  direct,  and  forcible  in- 
vasion of  a  personal  right,— of  a  person's 
right  to  liberty.    The  foundation  fact  of  each 
cause  of  action  differs  essentially.    One  char- 
ges defendants  with  directly  doing  an  un- 
j  lawful  act     The  other  charges  them   with 
!  maliciously  and  unlawfully  causing  the  mag- 
i  istratc  to  Issue  the  warrant  which  caused 
i  the  constable  to  make  the  arrest.    "Although 
j  any  particular  fact  may  I>e  the  gist  of  a 
I  party's  cause,  and  the  statement   is   indis- 
pensable. It  Is  still  a  most  Important  prlnci- 
!  pie  of  the  law  of  pleading  that  in  alleging 
I  the  fact  It  Is  unnecessary  to  state  such  clr- 
;  cumstances  as  merely  tend  to  prove  the  truth 
I  of  It    The  dry  allegation  of  the  facts,  with- 
I  out  detailing  a  variety   of   minute  circum- 
;  stances,    the    evidence    of    it,    will    suffice. 
•    •    *    The  object  of  the  science  of  pleading 
is  the  production  of  a  single  Issue  upon  the 
same  subject-matter  of  dispute.     The  rule 
relating  to  duplicity  or  doubleness  tends  more 
than  any  other  to  the  attainment  of  this  ob- 
ject.   It  precludes  the  parties,— plaintiff  as 
I  well  as  defendant,— In  each  of  their  plead- 
I  tags,  from  stating  or  relying  upon  more  than 
one  matter  constituting  a  sufficient  ground 
of  action  in  respect  to  the  same  demand,  or 
a  sufficient  defen9e  to  the  same  claim,  or  an 
adequate  answer  to  the  precedent  pleading 
of  the  opponent    The  plaintiff  cannot,  by  the 
common-law  rule,  in  order  to  sustain  a  sin- 
gle demand,  rely  upon  two  or  more  distinct 
grounds  or   matters,   each   of   which,   inde- 
pendently of  the  other,  amounts  to  a  good 
cause  of  action  In  respect  of  such  demand." 
1  Chit  PI.  125,  126.     While  section  3128,  2 
Comp.  Laws  Utah  1888,  declares  that  "there 
Is  In  this  state  but  one  form  of  civil  action 
for  the  enforcement  or  protection  of  private 
rights,  and  the  redress  rfr  prevention  of  pri- 
vate wrongs,"  and  while  all  distinctions  as 
to  the  forms  of  civil  actions  are  abolished, 
distinctions  as  to  the  causes  of  actions  re- 
main.   At  the  common  law  "the  joinder  ot 
actions  often  depends  on  the  form  of  the 
action,  rather  than  on  the  subject-matter  or 
cause  of  action."    1  Chit.  PI.  p,  190.    This 
author  further  says  that:    "The  science  of 
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special  pleading  may  be  considered  under 
two  beads:  (1)  The  facts  necessary  to  be 
stated;  (2)  the  form  of  the  statement"  Page 
214.  In  other  words,  the  statement  of  the 
cause  of  action,  and  the  form  of  the  state- 
ment The  Code  adopts  one  form  for  all  cIvU 
actions,  but  the  facts  constituting  the  vari- 
oos  causes  of  action  for  which  that  form  Is 
prescribed  must  differ,  as  the  relationships 
of  the  persons  claiming,  rights  and  the  per- 
formance of  duties  must  differ;  and,  as  the 
relationship  of  the  persons  against  whom 
such  claims  are  made  must  differ,  the  sub- 
jects and  objects  to  which  such  rights  and 
duties  must  relate,  and  about  which  lltlga« 
tlon  may  arise,  must  differ.  Canses  of  ac- 
tion arising  amid  the  complicated  and  yary- 
Ing  relationships,  conditions,  circumstances, 
and  situations  of  human  affairs  must  differ, 
and  each  cause  should  be  described  by  a 
statement  of  its  appropriate  facts.  They 
should  not  be  Jumbled  together,  to  produce 
confusion  and  error.  Bach  contract  lia- 
bility, right  or  duty  should  be  separately 
stated.  The  particular  breach,  violation,  or 
negligence  should  be  averred,  for  each  con- 
stitutes a  distinct  cause  of  action,  and  each 
cause  should  be  separately  stated  that  they 
may  be  understood.  As  we  haye  seen,  at  the 
common  law  distinct  causes  of  action  cannot 
be  blended  in  one  statement— one  count 
And  this  rule  the  Oide  has  adopted  and  de- 
clared. At  common  law  the  Joinder  of  counts 
In  the  same  complaint  was  ordinarily,  though 
not  always,  determined  by  the  nature  of  the 
cause  of  action.  Such  Joinder  must  be  so  de- 
termined. In  all  cases,  under  the  Coda  In 
section  S2ao,  2  Comp.  Laws  Utah  1888. 
the  causes  of  action  that  may  be  united  In 
the  same  complaint  are  dassIQed  according 
to  their  subject-matter,  and,  after  dlyidlng 
them  Into  seven  classes,  the  section  con- 
cludes: "The  causes  of  action  so  united 
must  all  belong  to  one  only  of  these  classes, 
and  must  affect  all  the  parties  to  the  ac- 
tion, and  not  require  different  places  of  trial, 
and  must  be  separately  stated;  but  an  action 
for  malicious  arreet  and  prosecution,  or  ei- 
ther of  them,  may  be  united  with  an  action 
for  cither  an  injury  to  character  or  to  per- 
son." This  rule  authorizes  the  Joinder  of  a 
count  for  malicious  prosecution  with  one  for 
false  imprisonment  In  the  same  complaint, 
but  requires  them  to  be  separately  stated; 
that  is  to  say,  embraced  in  distinct  counts. 
We  have  been  more  careful  in  the  considera- 
tion of  the  point,  because  the  cases  of  Rail- 
road Co.  ▼.  Rice,  36  Kan.  B98,  14  Pac.  229, 
and  Bauer  t.  Clay,  8  Kan.  580,  to  which  we 
have  been  referred,  may  be  understood  as 
announcing  a  different  rula  Those  cases  do 
not  clearly  distinguish  the  rule  applicable  to 
forms  of  action  from  the  rale  applicable  to 
causes  of  action. 

The  foregoing  presents  the  .  question  for 
determination:  Do  the  facts  stated  In  the 
complaint  describe  a  canse  of  action  for  ma- 
licious prosecution,   or  for  false  Imprison- 


ment? The  warrant  issued,  and  upon  which 
the  plaintiff  Annie  Johnston  was  arrested,  is 
characterized  as  a  "so-called  warrant"  It 
Is  not  alleged  that  the  warrant  was  void, 
nor  do  the  facts  alleged  authorize  the  court 
to  regard  it  as  absolutely  void  and  of  no 
effect  In  construing  a  pleading  upon  de- 
murrer, the  maxim  Is  "that  everything  shall 
be  taken  most  strongly  against  the  party 
pleading,  or,  rather,  that  If  the  meaning  of 
the  words  be  equivocal,  and  two  meanings 
present  themselves,  that  construction  shall 
be  adopted  which  is  most  unfavorable  to  the 
party  pleading,  because  It  is  to  be  presumed 
that  every  person  states  his  case  as  favor- 
ably to  himself  as  possible."  But  no  demur- 
rer was  presented  to  this  complaint  and  we 
are  called  upon  to  apply  the  rule  applicable 
after  trial,  verdict,  and  Judgment  In  the 
light  of  the  evidence,  the  action  of  the  court 
and  concessions  of  parties.  And  that  maxim 
Is,  as  we  thlnlc,  "that  the  language  of  the 
pleading  Is  to  have  a  reasonable  intention 
and  construction,  and,  where  an  expression 
is  capable  of  different  meanings,  that  shall 
be  taken  which  will  support  the  declaration, 
etc.,  and  not  the  other  which  would  defeat 
It".  1  Chit  PL  p.  237.  Though  the  meaning 
of  the  words  of  the  complaint  under  con- 
sideration may  be  equivocal,  and  one  mean- 
ing supports  the  connt  as  stating  a  cause  of 
action  for  malicious  prosecution,  and  the  oth- 
er does  not  we  must  adopt  the  former,  be- 
cause that  supports  the  complaint  We  must 
therefore  regard  the  count  under  considera- 
tion as  stating  a  cause  of  action  for  mall- 
clous  prosecution. 

At  the  conclusion  of  the  evidence  and  ex- 
amination of  the  witnesses,  the  Jury  return- 
ed a  verdict  for  the  defendants,  as  the  court 
had  instructed  them.  And  the  <^urt  then 
entered  a  Judgment  on  the  verdict  against 
the  plaintiffs,  and  tor  the  costs  incurred  In 
the  prosecution  and  defense  of  the  case. 
From  this  Judgment  the  plaintiffs  took  this 
appeal,  and  they  assign  the  instruction  to 
return  a  verdict  for  the  defendants  as  error. 

If  there  was  a  substantial  conflict  in  the 
evidence  before  the  Jury  as  to  whether  the 
defendants,  or  either  of  them,  caused  the 
prosecution  mentioned  In  the  complaint  to 
be  commenced,  and  as  to  whether  the  plain- 
tiff Annie  Johnston  made  the  threats  men- 
tioned In  the  complaint  upon  which  the 
warrant  against  her  issued,  and  as  to  wheth- 
er such  defendants,  or  either  of  them,  had  a 
reasonable  fear  that  the  crime  threatened 
would  be  committed,  then  the  instruction  ex- 
cepted to  was  erroneous.  Or,  if  reasonable 
men  might  differ  as  to  the  existence  of  those 
facts,  the  instruction  was  erroneous.  Before 
finding  against  the  defendants,  or  any  of 
them,  the  Jury  were  required  to  believe,  from 
a  preponderance  of  the  evidence,  that  they 
caused  the  prosecution,  and  did  not  have 
reasonable  cause  to  believe  that  plaintiffs 
made  the  threats,  or  that  they  did  not  have 
a  reasonable  fear  that  the  crime  threatened 
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would  be  committed.  And,  If  the  evidence 
left  room  for  a  difference  of  opinloa  among 
reasonable  men  as  to  the  existence  of  those 
facts,  the  court  was  bound  to  submit  the  evi- 
dence to  the  jury.  Section  4796,  2  Comp. 
Laws  Utah  1888,  authorizes  an  Information 
to  be  laid  before  a  magistrate,  that  a  per- 
son has  threatened  to  commit  an  offense 
against  the  person  or  property  of  another. 
And  section  4798,  Id.,  authorizes  the  magis- 
trate to  issue  a  warrant  for  the  arrest  of 
such  person.  If  It  appears  from  the  deposi- 
tions that  there  is  Just  reason  to  fear  the 
commission  of  the  crime  threatened.  Prob- 
able cause  for  a  criminal  prosecution  is 
equivalent  to  reasonable  cause,  and  consists 
of  facts  In  the  mind  of  the  prosecutor  suffi- 
cient to  lead  a  person  of  ordinary  cautlcm 
to  believe  that  the  party  to  be  prosecuted  is 
guilty,  or,  as  applied  to  this  case,  that  the 
offense  was  threatened  by  Annie  Johnston, 
as  stated,  and  that  there  was  Just  reason 
to  fear  that  the  crime  threatened  would  be 
committed.  Inasmuch  as  the  court,  in  giv- 
ing the  charge  excepted  to,  must  have  as- 
sumed that  the  evidence  proved  the  threats 
charged  probable  cause,  and  the  absence  of 
malice,  and  that  there  was  no  substantial 
conflict  in  the  evidence  as  to  the  existence 
of  these  facts,  we  are  bound  to  consider  the 
evidence,  in  order  to  determine  whether  the 
court  announced  in  its  charge  the  rule  of 
law  applicable  to  the  evidence  before  the 
Jury.  While  the  ninth  section  of  article  8 
of  the  state  constitution  declares  that  "In 
cases  at  law  the  appeal  shall  be  on  questions 
of  law  alone,"  this  court  will  review  the  rul- 
ing of  the  court  In  the  case,  and  will  examine 
the  evidence  with  respect  to  which  It  was 
made,  and  to  which  It  was  applied.  Without 
understanding  such  evidence,  this  court  can- 
not decide  whether  the  ruling  was  right  or 
wrong. 

It  appears  from  the  evidence  that  the 
plaintiffs  Imve  been  In  the  actual  possession 
of  the  tract  of  land  about  which  this  conten- 
tion arose  16  or  lY  years;  that  plaintiff 
Annie  Johnston  claimed  to  own  it;  that  the 
tract  had  been  Inclosed  with  a  fence,  but 
that  it  was  down  at  the  time  and  at  the 
place  where  the  defendants  attempted  to 
enter;  that  Meaghr,  the  prosecutor,  and  the 
defendant  Rowe,  who  directed  the  entry  and 
prosecution,  knew  that  plaintiffs  were  In  the 
actual  possession  of  their  claim;  that  Meaghr 
went  to  the  plaintiffs'  house  on  the  land  the 
day  before  the  attempted  entry  was  made, 
and  sought  plaintiffs'  consent  to  construct 
an  Irrigating  ditch  across  the  same,  which 
they  refused.  It  also  appears  that  on  the 
morning  of  the  day  the  defendant  Meaghr, 
with  two  other  men,  all  directed  by  Rowe, 
with  a  team  of  four  horses,  and  a  plow,  at- 
tempted to  enter  upon  plaintiffs'  land  to  con- 
struct a  lateral  ditch  across  the  same  to  the 
land  of  one  Tarple;  that  the  plaintiff  Annie 
Johnston,  with  a  sticlc  six  or  eight  feet  long, 
about  the  size  of  a  broom  handle,  with  a  taclE 


in  one  end  of  It,  met  them  at  the  boundary 
of  her  land,  and  forbade  them  to  enter;  that 
they  attempted  to  drive  on,  regardless  of  her 
prohibition;    that  she  applied  the  tack  and 
stick  to  the  horses,  and  turned  them  aside; 
that  the  other  plaintiff,  her  husband,  was  on 
a  horse  about  100  feet  away,   and  had  a 
Winchester  rifle,  which  both  plaintiffs  testi- 
fied was  not  loaded,  but  was  used  as  a  blnff; 
that  he  also  had  a  pistol,  which  he  said 
was  for  defense  tn  case  of  personal  violence. 
It  also  appeared  that  he  made  some  threats 
In  case  the  defendants  persisted  in  entering 
the  land;  that,  after  two  or  three  attempts 
to  enter,  the  defendants   went  away.     It 
does  not  ai^ear  that  the  woman  had  any 
deadly  weapon,  and  It  appears  that  she  was 
small.     Defendant  Meaghr  testified  that  he 
had  no  fear  of  the  woman  or  the  man  before 
or  after  the  attempt;  that  he  heard  her  say 
the  land  was  hers,  and  that  she  would  de- 
fend it.    Witness  Rowe  testified  that  he  gave 
one  Jarvis  orders  to  bring  the  case  before 
the  prosecuting  attorney  for  prosecution,  and 
in  an  affidavit  in  evidence   he  said    that: 
"Provided  Mr.  Johnston  would  allow  a  ditch 
to  be  peaceably  constructed,  there  would  be 
no  more  objection.    What  we  require  Is  to 
have  that  ditch  constructed,  from  my  own 
standpoint." 

Undoubtedly  the  plaintiffs  were  co-operating 
to  prevent  the  defendants  Meaghr  and  Rowe 
from  taking  their  land  for  a  ditch,  and  the  hus- 
band threatened  to  shoot  Meaghr  and  the  men 
that  were  with  him,  If  they  persisted,  and  his 
wife,  though  not  armed  with  any  deadly  weap- 
on, was  sanctioning  such  threats,  and  using  her 
stick  on  the  team  as  they  passed  onto  the  land; 
and.  If  the  entry  had  been  persisted  In,  there 
was  probably  some  danger  that  the  hus- 
band would  shoot  But  were  such  threats, 
made  upon  the  condition  that  if  defendants 
persisted  In  an  unlawful  piu-pose,  and  a 
forcible  and  unlawful  act,  such  as  sections 
4796  and  4798,  cited,  contemplate?  Can  <me 
who  attempts  to  take  po^ession  of  anoth- 
er's land,  who  is  in  actual  possession,  forci- 
bly and  unlawfully,  when  the  other  forbids, 
resists,  and  threatens  to  shoot,  have  him 
arrested  and  bound  over  to  keep  the  peace, 
while  he  unlawfully  appropriates  the  land 
to  his  own  use?  Can  a  party,  by  swearing 
that  he  fears  another  will  commit  a  threat- 
ened crime  against  him  If  be  persists  in 
trespassing  on  his  property,  require  the 
other  to  give  a  bond  to  keep  the  peace  w^bile 
he  does  the  unlawful  act?  Peace  warrants 
and  bonds  to  keep  the  peace  are  not  intend- 
ed to  protect  men  In  doing  unlawful  acts 
against  others.  Their  object  is  to  secure  an 
observance  of  law,  not  to  encourage  its  vio- 
lation. It  does  not  appear  that  the  defend- 
ants proposed  to  take  plaintiffs'  land  for  a 
public  purpose,  but  this  question  It  is  not 
necessary  to  decide,  l>ecause  there  was  no 
attempt  to  take  It  by  virtue  of  the  right  of 
eminent  domain.  No  condemnation  pro- 
ceedings  bad   been  instituted.    The   plain- 
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tiffs  were  In  actual  possession,  and  that  was 
prima  fade  evidence  of  title  In  fee  simple. 
1  Greenl.  Ev.  §  109.  "Mere  occupancy  of 
land,  however  recent,  gives  the  possessor  a 
title  against  one  who  cannot  show  a  better 
claim,  and  is  sufficient  to  enable  him  to 
maintain  an  action  against  a  stranger."  2 
Wat.  Tresp.  p.  246;  Look  v.  Norton,  55  Me. 
103;  Kilborn  v.  Rewee,  8  Gray,  415.  The 
plaintiffs  had  the  legal  right,  as  against  de- 
fendants, to  defend  their  possession  by  any 
degree  of  force  short  of  tailing  human  life. 
1  Blsh.  Cr.  Law,  SS  857,  861.  The  plaintiff 
Annie  Johnston  did  no  more  than  defend  her 
possession  against  persons  who  were  at- 
tempting to  take  possession  of  a  portion  of 
it  and  appropriate  it  permanently  to  their 
use  without  any  legal  right  whatever.  It 
does  not  appear  that  there  was  any  proba- 
ble cause  for  the  prosecution  of  the  plaintiff, 
and  It  does  not  appear  that  the  fact's  were 
fully  and  fairly  stated  to  a  competent  attor- 
ney at  law  before  the  prosecution  was  lna>ti- 
tuted,  and  that  the  prosecution  was  upon 
such  advice.  It  Is  true  that  the  justice  de- 
cided in  favor  of  the  prosecution,  and  held 
the  plaintiff  Atmie  to  give  a  bond  to  keep 
the  peace;  but  when  the  case  was  brought 
l)efore  the  district  court  the  prosecuting  at- 
torney, for  the  territory,  said  that  probable 
cause  did  not  exist  for  the  prosecution,  and 
dismissed  it.  .Judgments  of  magistrates 
against  defendants  In  prosecutions  to  bind 
persons  to  keep  the  peace,  and  In  prelimi- 
nary examinations,  are  not  conclusive. 
They  simply  furnish  a  prima  facie  presump- 
tion of  probable  cause.  Dlemer  v.  Berber, 
75  Cal.  287,  17  Pac.  205;  Newell,  Mai.  Pros, 
p.  290;  Bacon  v.  Towne,  4  Gush.  217.  The 
order  holding  the  plaintiff  to  bail  should 
have  been  submitted,  with  all  the  other 
competent,  relevant,  and  material  evidence, 
to  the  jury,  upon  the  issue  of  probable  cause 
and  malice,  under  proper  instmctlons. 

We  are  of  the  opinion  that  the  court  erred 
in  Instructing  the  jury  to  find  the  issues  for 
the  defendants  William  Meagbr  and  Wil- 
liam H.  Rowe.  A  case  for  malicious  prose- 
cution was  not  made  against  the  other  de- 
fendants. Whether  one  for  false  Imprison- 
ment against  them  was  shown,  it  Is  not 
necessary  to  decide  as  the  case  stands. 

Plaintiffs'  counsel,  on  the  trial  of  this  case, 
offered  to  prove  by  witness  Annie  Johnston 
that  defendant  Rowe  said  at  the  trial  that 
he  informed  plaintiff  Johnston  that  he 
would  make  the  ditch  through  the  land; 
that,  when  Johnston  opposed  his  men,  he 
had  instructed  Meaghr  to  go  and  commence 
the  criminal  proceeding,  so  that  he  could 
construct  the  ditch  through  the  land;  and 
that,  if  Johnston  would  promise  to  let  the 
ditch  be  constructed  peaceably  through  the 
land,  he  would  then  stop  the  prosecution. 
The  court  sustained  an  objection  by  defend- 
ants' counsel  to  this  offer,  and  plaintiffs  ex- 
cepted. This  testimony  was  competent, 
relevant,  and  material  upon  the  Issue  of 
47P.-56 


probable  cause  and  malice.  It  would  have 
tended  to  show  the  purpose  of  the  prosecu- 
tion by  defendant  Rowe,— that  It  was  not  to 
prevent  the  commission  of  a  threatened 
crime.  It  was  admissible  as  against  the 
defendant  Rowe. 

The  record  does  not  clearly  present  the 
evidence,  objectjons,  exceptions  taken,  and 
the  ruling  of  the  court  upon  which  other  er- 
rors are  predicated  and  assigned,  and  we 
will  therefore  not  consider  them.  For  the 
reasons  stated,  the  judgment  appealed  from 
Is  reversed,  and  the  court  below  is  directed 
to  grant  a  new  trial,  and  to  permit  such 
proper  amendments  as  may  be  necessary  to 
a  trial  of  the  case  on  Its  merits. 

BARTCH  and  MINER,  JJ.,  concur. 


(U6  Cal.  41) 

SUMAN  V.  ARCHIBALD  et  al.    (No.  19,465.) 

(Supreme  Court  of  California.    Feb.  10,  1897.) 

Appeal — Skbstitctiox  op  Parties— Dismissai.— 

Who  mat  Move— Failcre  to  File  Points 

AN  D .  ACTHdUITIES. 

1.  Where  judgment  is  rendered  against  plain- 
tiff in  foreclosure,  and  one  of  the  dofendants, 
who  recovers  on  a  connterclaim,  assigns  his 
judgment  after  appeal,  the  assignee  cannot  be 
substituted  as  appellee. 

2.  A  corporation  which  has  pnrchased  the 
Interest  of  one  of  the  appellees  In  the  judgment 
may  join  the  other  appellee  in  a  motion  to  dis- 
miss the  appeal. 

3.  Appellant's  failure  to  file  his  points  and 
authorities  in  time  is  not  excused  by  the  fact 
that  one  of  the  appellees,  pending  the  appeal, 
was  adjudged  insolvent,  and  that  no  assignee 
had  been  appointed. 

Department  2.  Appeal  from  superior  court, 
San  Bernardino  county;  George  B.  Otis, 
Judge. 

Action  by  John  V.  Suman  against  Mel- 
ville Archibald  and  another  to  recover  on  a 
note,  and  to  foreclose  the  mortgage  security. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Dismissed. 

Paris  &  Allisoo,  for  appellant  Chirtls, 
Oster  &  Curtis,  for  respondents. 

McFARLAND,  J.  There  has  been  sub- 
mitted In  this  case  a  motion  on  behalf  of 
the  Abstract  &  Title  Company,  a  corpora- 
tion, for  the  substitution  of  said  corpora- 
tion as  defendant  and  respondent  In  the 
place  of  Melville  Archibald;  and  also  a 
motion  by  said  corporation  and  the  defend- 
ant and  respondent  Fannie  Archibald  to 
dismiss  the  appeal  herein,  upon  the  ground 
of  a  failure  of  appellant  to  file  his  points 
and  authorities  within  the  time  prescribed 
by  the  rule  of  this  court. 

The  motion  to  substitute  said  corporation 
as  defendant  and  respondent  must  be  de- 
nied. The  action  was  brought  to  foreclose 
a  mortgage  against  the  defendants  Melville 
and  Fannie  Archibald,  executed  to  secure 
a  promissory  note  given  by  said  defendants 
to  plaintiff  for  $1,000.  The  Archibalds  (de- 
fendants) set  up  a  counterclaim;   and,  after 
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trial,  the  court  denied  any  judgment  for 
plaintiff  upon  the  note  and  mortgage,  and 
rendered  Judgment  in  favor  of  Melville 
Archibald  against  the  plaintiff  for  $165.4i, 
with  interest  and  costs,  and  also  rendered 
judgment  for  both  MelvUle  and  Fannie 
Archibald  against  plaintiff  for  their  costs. 
It  is  quite  apparent  that  if  the  judgment 
should  be  reversed,  and  the  cause  sent  back 
tor  a  new  trial,  the  said  corporation  would 
not  be  a  proper  party  defendant,  and  it 
would  be  entirely  unjust  to  substitute  said 
corporation  for  the  said  Melville  Archibald, 
against  whom  alone  a  judgment  could  be 
rendered  on  the  said  note  and  mortgage. 
Therefore  the  said  corporation  should  not 
be  substituted  as  such  defendant. 

But  it  appears  that  the  said  Melville 
Archibald  sold  and  assigned  all  his  Interest 
In  said  judgment  to  the  said  corporation; 
and  we  think  that  the  motion  to  dismiss  the 
appeal  may  be  consldprtHl  as  a  motion  made 
by  the  respondent  Fannie  Archibald,  and 
the  said  corporation,  as  the  successor  In  In- 
terest of  the  said  Melville  Archibald.  And 
as  the  transcript  was  filed  tn  March,  1884, 
and  no  points  and  authorities  have  been 
filed,  the  motion  to  dismiss,  under  the  rule, 
should  be  granted.  There  is  an  affidavit  on 
file  on  behalf  of  the  appellant  that  on  the 
8th  day  of  December,  1894,  the  said  Melville 
Archibald  filed  a  petition  in  Insolvency,  and 
was  adjudged  Insolvent,  and  that  no  as- 
signee In  Insolvency  has  been  appointed; 
but  this  fact  did  not  excuse  the  appellant 
for  not  filing  his  points  and  authorities  in 
time.  Stewart  v.  Spaulding,  72  Cal.  284, 
13  Pac.  661;  Merrltt  v.  Glidden.  38  Cal.  664; 
O'Nell  V.  Dougherty,  46  Cal.  576;  Hestres 
V.  Brennan,  37  CaL  388.  The  motion  for 
•ubstitutlon  Is  denied;  and  the  motion  to 
dismiss  the  appeal  is  granted,  and  the  ap- 
peal is  dismissed. 

We  concur:   HBNSHAW,  J.;  TEMPLE,  J, 


(116  Cal.  62) 

TURNER  V.  KEARNEY.    (S.  F.  188.) 
(Supreme  Court  of  California.    Feb.  12,  1887.) 

CJONTKACTS— HaRVBSTINO  OP  GraIS— UsE  OF  HORI 

TBJlS  Osb  Machinb— Cosstbcction. 
Plaintiff  contracted  to  harvest  all  of  de- 
fendant's grain  during  the  "current  season,"  of 
18&3,  in  a  thorough  and  farmer-like  manner, 
"without  waste  or  unnecessary  loss";  to  begin 
harvesting  as  soon  as  any  of  the  grain  was 
ripe,  and  work  continuously  until  the  harvest 
was  completed;  and  to  "use  one  or  more  eight- 
een-foot combined  harvesters."  It  was  admit- 
ted that  in  that  locality  weeds  began  to  grow 
up  among  the  grain  at  harvest  time,  and  that 
high  winds,  which  shell  out  the  overripe  grain, 
were  then  frequent  Beld,  that  plaintiff  was 
bound  to  use  more  than  one  harvester,  should 
the  condition  of  the  grain  make  this  necessary 
for  its  proper  preservation.  McFarland,  J., 
dissenting. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Franclscof  Charles  W. 
Slack,  Judge. 


Action  by  R.  M.  Tomer  airalnst  M.  Theo- 
dore Kearney.  From  a  judgment  In  favor 
of  plaintiff,  defendant  appeals.    Modified. 

(yhlckering,  Thomas  &  Oregory  and  Ger»- 
tie  &  Sloes,  for  appellant.  Freeman  & 
Bates,  for  respondent. 

TEMPLE,  J.  This  is  an  action  to  recovw 
balance  due  on  a  contract  for  harvesting 
grain  for  the  defendant.  Judgment  was  for 
plaintiff,  and  defendant  contends  that  there 
should  be  a  deduction  of  $800  from  the  Judg- 
ment, on  the  ground  that  plaintiff  did  not 
harvest  the  grain  In  a  good  and  farmer- 
like  manner,  as  he  had  contracted  to  do, 
and  the  evidence  and  a  stipulation  made  to 
serve  in  lieu  of  evidence  show  that  there 
resulted  an  unnecessary  loss  to  that 
amount.  It  was  stipulated  in  the  contract 
that  pbilntlff  "will  harvest,  thresh,  and  sack 
all  of  the  grain  now  growing  on  the  Fruit 
Vale  estate,  in  Fresno  county,  and  belong- 
ing to  the  said  Kearney,  during  the  current 
season  of  1893;  that  be  will  harvest  all  of 
said  grain  in  a  thorough  and  farmer-like 
manner,  without  waste  or  unnecessary  loss; 
that  be  will  begin  such  harvesting  as  sooa 
as  any  of  said  grain  is  thoroughly  ripe  and 
fit  for  harvest,  and  will  thereafter  WM-t 
continuously  until  the  entire  harvest  Is 
completed;  that,  for  the  purpose  of  per- 
forming said  work,  he  will  use  one  or  more 
eighteen-foot  combined  harvesters,  which 
shall  be,  and  be  maintained.  In  thoroughly 
good  working  condition."  A  great  deal  o^ 
testimony  was  taken  at  the  trial  on  both 
fldes  upon  the  question  as  to  whether  the 
grain  ought  not  to  have  been  sooner  bar- 
vested,  and  whether,  in  consequence  of  de- 
lay, there  was  not  unnecessary  loss  result- 
ing from  the  grain  being  shelled  out  by  the 
wind  or  the  growth  of  weeds,  which  pre- 
vented an  efficient  harvesting  thereof. 
Many  of  the  facts  were  then  agreed  upon 
by  a  stipulation  made  at  the  trial,  as  fol- 
lows: "It  is  hereby  stipulated  and  admitted 
by  the  parties  hereto,  for  the  purposes  of 
the  present  action:  That  the  plaintiff  en- 
tered upon  the  performance  of  the  contract 
referred  to  in  his  c<Hnplaint  and  annexed 
to  defendant's  answer,  to  wit,  on  or  about 
the  12th  day  of  June,  1893,  and  as  soon  as 
defendant's  grain  was  ripe  and-  fit  for  har- 
vesting; and  that  the  plaintiff  harvested 
the  grain  on  defendant's  land  in  a  thorough 
and  farmer-like  manner,  without  waste  or 
unnecessary  loss  (except  such  loss  as  may 
have  resulted  from  the  delay  hereinafter 
specified);  and  that  the  plaintiff  worked 
continuously  with  an  eighteea-foot  harvest- 
er and  Its  appliances  and  crew  until  the 
work  was  completed,  to  wit,  August  28, 
1893;  and  that  on  August  12,  1893,  be 
brought  another  harvester  to  work,  and 
both  harvesters  and  their  crews  and  appli- 
ances were  thereafter  continuously  engaged 
In  the  work  until  It  was  completed,  and 
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both  harvesters  were  maintained  In  a  thor- 
oughly good  and  working  condition.  That, 
after  grain  Is  fully  ripe  and  fit  for  harvest- 
ing In  the  neighborhood  In  which  defend- 
ant's grain  was.  It  Is  liable  to  be  shelled  out 
by  wind  and  other  causes,  and  thereby  lost. 
The  defendant's  ground  was  sublrrlgated, 
on  which  there  was  a  tendency  for  weeds  to 
grow  In  and  among  the  grain;  and,  the 
longer  they  were  permitted  to  grow,  the 
greater  was  the  probable  loss  In  harvesting, 
by  reason  of  such  weeds  growing  as  high 
or  higher  than  the  grain,  and  Interfering 
with  the  threshing  and  cleaning  of  the 
grain  while  passing  through  the  harvester. 
That,  by  reason  of  all  the  grain  not  being 
harvested  within  forty  days  after  It  was 
fit  for  harvesting,  there  was  a  loss  through 
Its  shelling  out  and  by  reason  of  such  weeds 
Interfering  with  the  harvesting  and  cleaning 
of  the  grain,  and  such  loss,  the  parties 
agree,  amounted  to  eight  hundred  dollars, 
and  no  more;  and  if,  as  a  matter  of  law. 
under  said  contract.  It  was  the  duty  of  the 
plaintiff  to  have  provided  sufficient  means 
to  have  threshed  all  the  defendant's  grain 
without  waste  or  unnecessary  loss,  then  it 
is  agreed  that  the  damages  resulting  from 
bis  not  furnishing  other  machines  and  ap- 
pliances than  those  hereinbefore  Indicated 
amounted  to  eight  hundred  dollars,  and  no 
more;  and  if,  on  the  other  hand,  it  Is  found, 
as  a  matter  of  law,  that  it  was  not  the  duty 
of  the  plaintiff  to  avoid  waste  or  unneces- 
sary loss,  then  that  the  defendant  Is  not  to 
be  allowed  any  damages  In  this  action." 

The  contract  Itself  must  be  construed  In 
view  of  the  surrounding  facts  as  shown  in 
the  stipulation.  It  is  there  expressly  admit- 
ted that  there  were  special  reasons  why  the 
grain  should  be  harvested  as  soon  as  possible 
after  it  was  ripe,  and  that  the  grain  was  not 
harvested  within  40  days  after  It  was  fit  to 
be  harvested,  and  that  not  to  so  harvest  It 
entailed  waste  and  unnecessary  loss  to  the 
extent  of  $800;  and  It  Is  further  stipulated 
that.  If  it  was  the  duty  of  the  plaintiff  un- 
der the  contract  to  harvest  the  grain  so  as 
to  avoid  waste  and  unnecessary  loss,  then 
defendant  is  entitled  to  the  said  amount  as 
damages,  otherwise  not.  The  stipulation 
cannot,  of  course,  be  construed  to  mean  by 
the  phrase  "unnecessary  loss"  any  loss  which 
it  would  be  possible  to  avoid  by  the  great- 
est possible  care  and  diligence,  and  by  the 
best  possible  appliances.  Such  interpretation 
would  make  the  stipulation  a  farce  or  a 
triclj.  One  party  was  contending  that  the 
agreement  to  harvest  the  grain  In  a  good  and 
farmer-like  manner  required  that  It  should 
be  harvested  In  time  to  avoid  unnecessary 
loss,— that  Is,  such  loss  as  would  not  be  suf- 
fered If  It  had  been  so  harvested  In  proper 
time;  and  the  stipulation  must  be  held  to 
mean  also  that  the  loss  was  $800  more  than 
would  have  occurred  if  the  grain  had  been 
80  harvested. 

I  think  we  may  start  oat  with  the  proposi- 


tion that  no  one  would  be  Ukdy  to  contract 
for  the  harvesting  of  his  grain  In  a  manner 
which  would  entail  unnecessary  loss  In  that 
sense,  and  much  less  would  he  In  such  a  con- 
tract provide  that  the  harvest  may  be  so 
gathered  as  to  cause  such  loss.  Plaintiff  con- 
tends that  two  conditions  in  the  contract  do 
have  that  effect,  and,  in  substance,  he  con- 
tends that  they  were  put  in  the  contract  for 
the  express  purpose  of  saving  plaintiff  from 
liability  for  such  loss,  provided  he  com- 
menced the  harvest  In  due  time  with  one 
harvester,  and  continued  the  work  without 
cessation  nntll  It  was  finished,  and,  while  at 
work,  did  good  work.  In  other  words,  the 
contract  provides  the  test  of  due  diligence, 
and  that.  If  at  least  one  harvester  Is  used. 
It  shall  be  deemed  enough.  The  two  stipula- 
tions in  the  contract  referred  to  are  that 
plaintiff  will  harvest  all  the  grain  now  grow- 
ing during  the  current  season  of  1898,  and 
that  be  will  use  one  or  more  harvesters,  and 
•keep  it  or  them  in  good  working  cooditlon. 
It  is  difficult  to  give  any  meaning  to  the 
phrase  "current  season"  which  shall  indicate 
a  time  within  which  the  work  must  be  done. 
If  it  means  the  time  within  which  that  grain 
should  be  harvested,  it  is  favorable  to  de- 
fendant. If  it  alludes  to  the  time  of  harvest 
generally.  It  is  very  Indefinite.  We  all  know 
that  grain  ripens  at  different  times  on  dif- 
ferent kinds  of  soil  and  in  different  localities. 
No  practical  meaning  can  be  given  to  It  other 
than  the  harvesting  season  for  that  crop. 
The  necessity  f<w  a  quick  harvest  must  de- 
pend greatly  upon  the  season.  The  contract 
covered  2,300  acres  of  growing  grain.  In 
that  locality  high  winds  are  frequent  at  that 
time  of  the  year,  and  it  seems  that  early 
harvests  are  essential  to  good  harvests  in  a 
farmer-like  manner,  not  only  because  of  pre- 
vailing wluds  which  cause  overripe  grain  to 
shell,  but  also  because  at  that  time  weeds 
begin  to  grow,  which  Interfere  with  har- 
vesting and  entail  loss.  These  facts  were 
known  to  the  parties  when  the  contract  was 
made.  Now,  the  parties  could  not  know  that 
the  season  would  not  be  such  that  grain 
would  be  almost 'wholly  lost  unless  unusual 
exertions  were  made  for  a  quick  harvest. 
On  the  other  hand,  they  did  not  know  but  It 
would  ripen  slowly,  so  that  one  Harvester 
would  suffice.  I  think  It  part  of  the  com- 
mon knowledge  that  combined  harvesters 
are  comparatively  a  recent  Improvement. 
By  this  stipulation  the  parties  agreed  that 
It  should  be  harvested  with  a  combined  har- 
vester, and  that  one  or  more  should  be  used 
as  the  condition  of  the  grain  should  Indicate, 
and  as  would  be  necessary,  that  it  might  be 
done  in  a  good  and  farmer-like  manner,  and 
without  waste  and  unnecessary  loss.  If 
there  Is  any  doubt  as  to  the  purpose  of  the 
clause  in  regard  to  the  use  of  one  or  more 
harvesters.  It  must,  If  possible,  be  construed 
so  as  to  effectuate  the  general  Intent  mani- 
fest In  the  contract.  The  construction  given 
by  the  respondent  seems  unreasonable,  and 
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makes  the  contract  such  as  no  one  fai  bis 
senses  could  have  deliberately  made.  See, 
on  tbis  subject,  section  1050,  Civ.  Code.  Tbe 
case  is  remanded,  witb  directions  to  modify 
tbe  Judgment  by  deducting  $800,  wltb  inter- 
est on  tbat  sum  from  August  29,  1893. 

We  concur:-  HARRISON,  J.;  HENSHAW, 
J.;   VAN  FLEET,  J. 

McPARLAND,  J.  I  dissent  It  will  be  ob- 
served tbat  appellant's  real  contention  is  that 
respondent  should  have  finished  harvesting 
within  40  days  after  the  first  grain  was  ripe; 
that  for  this  purpose  he  should  have  used 
more  than  one  harvester;  and  tbat  because 
be  did  not  use  more  than  one  harvester,  and 
did  not  complete  the  harvesting  within  the 
40  days,  therefore  he  failed  to  "harvest  all 
said  grain  in  a  thorough  and  farmer-like 
manner,  without  waste  or  unnecessary  loss." 
But  respondent  did  not  contract  to  harvest 
tbe  grain  at  any  particular  time,  except  that 
it  should  be  done  "during  the  current  season 
of  1893,"  and  It  is  clear  that  it  was  done 
within  that  season.  He  did  not  contract  that 
he  would  use  more  than  one  18-foot  com- 
bined harvester.  He  began  to  harvest,  as 
soon  as  tbe  grain  was  ripe  and  fit  for  har- 
vest, with  an  18-foot  combined  harvester, 
and  thereafter  worked  "continuously  until 
tbe  entire  harvest  was  completed."  While 
he  was  so  engaged,  be  did  the  work  "in  a 
thorough  and  farmer-like  manner,  without 
waste  or  unnecessary  loss."  He  therefore 
complied  with  bis  contract  No  doubt,  It 
would  have  been  to  appellant's  advantage 
If  respondent  had  put  on  two  or  three  or  a 
dozen  18-foot  combined  harvesters,  and  bad 
completed  the  work  of  harvesting  within  a 
week  or  two.  But  he  did  not  contract  so  to 
do,  and  appellant  did  not  require  or  ask  any 
such  a  covenaut.  There  is  no  provision  in 
the  contract  that  respondent  should  finish 
tbe  work  at  any  particular  time  other  than 
during  the  current  season;  and  tbe  only  oth- 
er provision  as  to  "delay"  is  that  respond- 
ent should  commence  as  soon  as  the  wheat 
should  be  fit  to  cut  and  should  continuously 
prosecute  the  work  until  the  harvesting  was 
finished.  This  he  did.  Therefore,  in  my 
opinion,- the  court  below  properly  construed 
the  contract,  and  the  Judgment  and  order 
should  be  affirmed. 


(6  Cal.  Unrep.  601) 

SYKES  ▼.  ARNE.  (L.  A.  123.) 
(Supreme  Court  of  California.  Feb.  12,  1897.) 
Chattel  Moktoaoks. 
When  a  mortKagor  in  default  as  to  an  in- 
stallment  tenders  the  amount  due  before  the 
mortgagee  elects  to  treat  as  due  the  entire 
debt,  as  the  mortgage  authorizes  bim  to  do  on 
default,  the  right  of  election  is  lost. 

Department  1.    Appeal  from  superior  court, 

Santa  Barbara  county;    W.  B.  Cope,  Judge, 

Action    by    Flora    Sykes   against   W.    H. 


Ame.  From  a  Judgment  for  defendant 
and  an  order  denying  a  new  trial,  plaintiff 
appeals.    Affirmed. 

B.  F.  Thomas,  for  appellant.     A.  E.  Put- 
nam, for  respondent 

VAN  FLEET,  J.  We  regard  this  action 
as  without  any  foundation  In  merit  In  its 
inception,  and  as  manifestly  vexatious  and 
oppressive;  and  the  appeal  which  is  here 
prosecuted  as  frivolous.  Tbe  action  was  to 
foreclose  a  chattel  mortgage  given  to  se- 
cure eight  several  promissory  notes,  amount- 
ing In  the  aggregate  to  $675,  made  by  de- 
fendant to  plaintiff,  falling  due  at  different 
dates;  and  was  prosecuted  upon  tbe  theory 
tbat  by  defendant's  default  in  the  payment 
of  the  note  first  due  plaintiff  was  entitled 
to  treat  defendant  as  in  default  on  all,  and 
recover  tbe  entire  debt  under  a  clause  of 
the  mortgage  which  provided:  "That  if  the 
mortgagor  shall  fall  to  make  any  payment 
as  in  the  said  promissory  notes  provided, 
then  the  mortgagee  may  take  possession  of 
said  property,  using  all  necessary  force  so 
to  do,  and  may  Immediately  proceed  to  sell 
in  the  manner  provided  by  law,  and  from 
the  proceeds  pay  the  whole  amount  in  said 
notes  specified."  The  first  note,  which  was 
for  $100,  tell  due  January  1,  1895.  but  al- 
lowed 10  days'  grace.  At  the  matiuity  of 
tbis  note  plaintiff  placed  it  in  tbe  hands  of 
an  agent  for  collection,  who,  on  the  10th 
of  January,  presented  it  for  payment  at  de- 
feudant's  office  in  Santa  Barbara.  Defend- 
ant at  this  time  paid  $80  on  tbe  note,  and 
asked  for  time  to  collect  in  some  outstand- 
ing  accounts  before  paying  the  balance. 
Tbis  request  was  granted.  The  agent  call- 
ed again  on  January  12th,  when  defendant 
paid  the  interest  accrued  on  tbe  note  to  tbat 
date,  but  asked  further  time  to  pay  the  bal- 
ance of  $20  due  on  the  principal.  Mr. 
Harsh,  tbe  agent  having  to  return  to  Los. 
Angeles  the  following  day,  told  defendant 
he  would  leave  the  note  in  tbe  hands  of  Mr. 
McNulta,  a  local  attorney,  and  desired  de- 
fendant to  pay  the  balance  by  the  follow- 
ing Monday.  Defendant  did  not  pay  tbe 
balance  on  that  date,  and  on  January  21st 
was  notified  by  Mr.  McNuIta  tbat  be  most 
pay  the  balance  on  the  next  day,  January 
22d.  On  tbe  latter  date  defendant  went  to 
the  office  of  Mr.  McNulta,  and  handed  bim 
tbe  balance  due  on  tbe  note,  which  tbe  lat- 
ter received,  and  was  about  to  rece^>t  for, 
but  on  the  objection  of  one  Elliott  who 
claimed  to  represent  plaintiff,  Mr.  McNulta 
refused  to  receive  the  money,  and,  although 
earnestly  solicited  by  defendant  to  accept 
tbe  payment  returned  the  money  to  de- 
fendant. Thereafter,  on  January  25tb, 
plaintiff  notified  defendant  of  plaintiff's 
election  to  declare  all  of  said  notes  due,  and 
demanded  their  payment  This  was  refus- 
ed by  defendant,  and  on  January  31st  tbis 
action  was  commenced.    Defendant  set  up 
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these  facts  in  his  answer,  and  therein  again 
tendered,  and  deposited  In  court,  the  bal- 
ance due  on  the  note  for  principal  and  In- 
terest, amounting  to  |21.  The  court  found 
substantially  In  accord  with  the  averments 
of  the  answer,  and  gave  judgment  for  plain- 
tiff for  $21  without  costs. 

Plaintiff  claims  that  the  evidence  does  not 
sustain  the  findings;  that  the  evidence 
shows  that  the  agent  had  no  authority  to 
extend  time  to  defendant  In  which  to  pay 
the  note;  tliat  McNulta's  authority  to  re- 
ceive payment  for  plaintiff  had  been  re- 
voked before  the  tender  was  made  to  him 
on  January  22d;  that  defendant  was,  there- 
fore, in  default,  and  plaintiff  had  a  right  to 
declare  the  entire  debt  due,  and  proceed  to 
foreclose.  None  of  these  contentions  find 
support  in  the  record.  The  evidence  shows 
that  the  action  of  the  agent  was  fully  with- 
in his  authority,  and  that  the  tender  to  Mc- 
Nulta  was  at  a  time  when  he  was  still  au- 
thorized to  act  for  plaintiff.  The  clause  In 
the  mortgage  gave  plaintiff  the  election, 
upon  defendant's  default,  to  proceed  at 
once  for  the  whole  debt,  but  plaintiff  did 
not  see  fit  so  to  do.  The  first  default  was 
waived  by  the  failure  of  plaintiff  to  take  ad- 
vantage of  the  right  to  so  proceed,  and,  be- 
fore plaintiff  elected  to  proceed,  defendant 
had  made  a  tender  of  all  that  was  actually 
due;  and  plaintiff's  right  to  sue  for  the  un- 
matured notes  was  thereby  lost  "When 
the  entire  debt  may  be  treated  as  due  upon 
any  default  In  payment  of  Interest  or  other 
installment,  at  the  election  of  the  mortga- 
gee or  trustee,  the  whole  debt  is  neverthe- 
less not  due  until  the  election  has  been  ex- 
ercised." 8  Am.  &  Eng.  Enc.  Law,  192, 
193,  and  cases  there  cited.  There  were  no 
errors  In  the  rulings  on  evidence.  The 
whole  case  would  seem  to  Indicate  a  dispo- 
sition on  the  part  of  the  plaintiff  to  vex  and 
annoy  defendant,  as  the  evidence  clearly 
shows  that  defendant  was  ready  and  anx- 
iously desirous  of  meeting  his  obligation 
before  the  bringing  of  the  action.  We  think 
that  such  litigation  should  be  discouraged. 
The  Judgment  and  order  are  affirmed,  with 
$100  damages  to  defendant 

We  concur:  HAUniSON.J.;  GARODTTB, 


(lie  Cal.  47) 

STORKE  V.  STORKE.     (L.  A.  206.) 

(Supreme  Court  of  California.    Feb.  12,  1897.) 

DivoKCE — Settixo  Asidb  Drchee. 

1.  Where  a  husband  has  been  panted  a  de- 
cree of  divorce,  and  thereafter  is  ordered  to 
pay  a  certain  sum  to  defray  costs  of  tranEcript 
on  application  of  his  wife  for  a  new  trial,  and 
is  unable  to  do  so,  the  court  cannot,  under 
Civ.  C<ode,  §  140,  authorizing  it  to  enforce  such 
an  order  by  any  remedy  applicable  to  the  case, 
set  aside  the  decree. 

2.  Under  tlie  express  provisions  of  Code  Civ. 
Proo.  §  473,  the  authority  of  a  court  to  vacate 
a  judgment  on  motion  is  limited  to  six  'nonths. 


Department  1.  Appeal  from  superior  court, 
Santa  Barbara  county;  John  Ii.  Campbell, 
Judge. 

Action  by  C.  A.  Storke  against  Yda  A. 
Storke  for  a  divorce,  In  which  there  was  a 
decree  for  plaintiff.  From  an  order  setting 
aside  the  decree,  plaintiff  appeals.    Reversed. 

B.  F.  Thomas  and  A.  A.  Oglesby,  for  appel- 
lant. Grant  Jackson,  Thos.  McNulta,  and  S. 
E.  Crow,  for  resjibndent.- 

HARRISON,  J.  The  superior  court  ren- 
dered a  judgment  herein,  which  was  entered 
January  18,  1895,  by  which  it  vras  decreed 
"that  the  marriage  between  the  said  plain- 
tiff and  the  said  defendant  be  dissolved,  and 
the  same  Is  hereby  dissolved,  and  the  said 
parties  are,  and  each  of  them  Is,  freed  and 
absolutely  released  from  the  bonds  of  matri- 
mony, and  all  obligations  thereof;  and  It  Is 
further  ordered,  adjudged,  and  decreed  that 
the  plaintiff  pay  to  the  defendant  the  sum 
of  two  hundred  and  fifty  dollars  alimony, 
and  two  hundred  and  fifty  dollars  couns^ 
fees."  February  12,  1895,  the  court,  upon  the 
application  of  the  defendant,  setting  forth 
that  she  desired  to  move  for  a  new  trial, 
and  to  appeal  from  the  order  denying  the 
same.  If  It  should  be  denied  by  the  court,  and 
that  it  was  necessary  to  have  the  testimony 
written  out,  and  that  she  had  no  means  to 
pay  for  the  same,  ordered  that  the  plaintiff 
pay  to  the  defendant  on  or  before  the  18th 
day  of  Febi-uary,  1895,  the  sum  of  $350,  to 
defray  the  cost  of  transcribing  said  testi- 
mony. The  defendant  gave  notice  of  her  in- 
tention to  move  for  a  new-  trial  February 
12th,  and  on  March  28th,  within  the  time  al- 
lowed therefor  by  the  court  presented  and 
served  upon  the  plaintiff  her  proposed  state- 
ment on  motlMi  for  a  new  trial.  Amend- 
ments thereto  were  proposed  by  the  plaintiff, 
and.  the  judge  before  whom  the  cause  was 
tried  designated  May  8th  as  the  day  on  which 
he  would  settle  the  statement.  On  that  day 
the  matter  came  on  for  settlement,  and  the 
judge  continued  the  same  until  July  8th, 
reciting  In  his  order  of  continuance  the  previ- 
ous order  requiring  the  plaintiff  to  deposit 
with  the  clerk  $350,  and  that,  "through  his 
Inability  to  comply  with  said  order,"  the 
plaintiff  had  not  deposited  the  same.  No 
further  proceedings  appear  to  have  been  tai- 
en  towards  a  settlement  of  the  statement, 
and  on  November  0th  the  defendant  pre- 
sented her  petition  to  the  superior  court, 
setting  forth  the  foregoing  facts,  and  stating 
that  she  has  been  advised  by  her  counsel 
that  she  has  substantial  grounds  upon  which 
to  make  a  motion  for  a  new  trial,  but  that 
she  has  not  the  means  to  defray  the  expense 
thereof,  or  to  procure  a  transcription  of  the 
reporter's  notes,  and  "that  plaintiff  is  now, 
and  at  all  times  since  the  18th  day  of  Feb- 
ruary, 1805,  has  been,  unable  to  pay  her 
the  money  necessary  to  procure  the  said 
testimony,"  and  asked  that  said  Judgment 
be  vacated  and  set  aside.   Notice  of  this  ap- 
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pUcatloo  was  given  to  the  plaintiff,  and, 
after  hearing  the  parties  thereon,  the  court 
made  an  order  that  "the  said  decree  and 
judgment  In  favor  of  plaintiff,  C.  A.  Storke, 
and  against  defendant,  Xda  Addis  Storke,  filed 
and  entered  January  18,  1895,  decreeing  a  di- 
vorce between  said  plaintiff  and  defendant, 
be,  and  each  of  them  are,  hereby  vacated  and 
set  oside."  From  this  order  the  present  ap- 
peal has  been  taken..  The  court,  also,  at  the 
time  of  making  its  order,  made  certain  find- 
ings of  fact  as  the  basis  thereof,  in  which  it 
found  "that  the  statement  on  motion  for  a 
new  trial  prepared  by  defendant's  attorney, 
and  presented  and  served  as  In  the  preceding 
finding  mentioned  and  found,  represented  as 
correctly  as  possible  the  proceedings  had  on 
the  trial  of  said  cause,"  but  that  the  judge 
was  unable  to  settle  the  said  statement  with- 
out having  the  testimony  written  out,  and 
also  "that  the  plaintiff  is  now,  and  at  all  times 
since  the  18th  day  of  Februarj',  1895,  has 
been,  unable  to  pay  defendant  the  money  nec- 
essaiy  to  procure  the  said  testimony." 

The  authority  of  the  court  to  direct  the 
plaintiff  to  pay  to  the  defendant  such  money 
as  It  might  deem  necessary  to  enable  her  to 
prosecute  hei  motion  for  a  new  trial  or  for 
an  appeal  Is  well  settled.    3ohnert  v.  Bohn- 
ert,  91  Cal.  428,  27  Pac.  732.     And  It  may  en- 
force Its  order  by  any  remedy  "applicable  to 
the  case."  .  Civ.  Code,  §  140.     After  the  court 
had  rendered  Judgment  In  favor  of  the  plain- 
tiff upon  the  issues  presented  In  the  case,  and 
such  judgment  had  been  entered  in  the  records 
of  the  court.  It  could  not.  be  vacated  or  set 
aside  except  by.  such  proceedings  as  would 
authorize  a  court  to  vacate  or  set  aside  a  judg- 
ment In  any  other  action.     The  plaintiff  had 
thereby  acquired  a  right  of  which  he  could 
be  divested  only  in  the  mode  provided  by  law. 
When  the  court  had  found  that,  by  reason  of 
acts  of  cruelty  on  the  part  of  the  defendant, 
the  plaintiff  was  entitled  to  a  judgment  of 
divorce  from  her,  and  had  caused  such  judg- 
ment to  be  entered  in  its  records,  it  hail  no 
jurisdiction  to  vacate  or  set  aside  tliat  judg- 
ment, unless  it  should  determine  that  It  had 
been  rendered  through  some  error,  either  of 
law  or  fact,  or  by  reason  of  some  inadvertence 
or  excusable  neglect    It  could  not  disturb  or 
change  the  rights  of  the  parties,  as  thus  de- 
termined, by  reason  of  any  facts  or  transac- 
tion occurring  subsequent  to  the  rendition  of 
the  judgment.     And,  while  it  had  authority 
to  direct  the  plaintiff  to  pay  further  alimony 
pending  a  motion  for  a  new  trial,  an  order 
vacating  the  judgment  would  not  be  a  rem-  ' 
edy  "applicable"  for  the  enforcement  of  such  , 
order,  for  the  reason  that  the  rights  of  the  par-  I 
ties  as  fixed  by  the  Judgment  could  be  changed  ; 
only  in  the  mode  prescril)ed  by  the  statute.  ; 
The  authority  of  the  court  to  vacate  a  judg-  ' 
ment  on  mere  motion  is  limited  b.v  section  473,  I 
Code  Civ.  Proc.,  to  six  months  after  its  entry  . 
(Brackett  v.  Banegas,  99  Cal.  G2.'?.  34  Pac'.  344), 
whereas  in  the  present  case  more  Uian  nine  i 
months  had  elapsed  before  the  present  mo-  ' 


tlon  was  made.  When  the  conrt  found  that 
the  statement  which  had  been  prepared  by 
defendant's  counsel  represented  "as  correctly 
as  possible  the  proceedings  had  <m  the  trial  of 
said  cause,"  its  proper  course  was  to  settle 
the  same  accordingly.  The  motion  for  a  new 
trial  could  then  have  been  heard,  and.  If  the 
court  should  have  been  of  the  opinion  that  its 
former  Judgment  was  incorrect.  It  could  have 
acted  accordingly.    The  order  is  reversed. 

We  concur:   VAN  FLEET,  J.;  GABODTTE, 


(US  Cal.  43) 

UNITED  STATES  v.  CROOKS  et  aL    (No. 

9,613.) 
(Supreme  C!ourt  of  California.    Feb.  10,  1887.) 

New  TttiAL— Noticb  or  Motios— Appeai.— Noticb 

—Time  op  Taking. 
_  1.  Under  Code  Civ.  Proc.  |  659,  requiring  no- 
tice of  motion  for  new  trial  to  be  served  on 
the  "adverse  party,"  a  defendant  whose  land, 
together  with  that  of  his  co-defendants,  is  con- 
demned, must  serve  the  latter  with  notice  ot 
such  motion. 

2.  Where  a  defendant  whose  land,  together 
with  that  of  his  co-defendants,  is  condemned, 
appeals,  the  latter  are  "adverse  parties,"  on 
whom  notice  of  appeal  must  be  served. 

3.  An  appeal  taken  more  than  one  year  after 
the  entry  of  the  judgment  will  be  dismissed. 

In  bank.  Appeal  from  superior  court,  Ala- 
meda county;   N.  Hamilton,  .Judge. 

Action  by  the  United  States  against  M. 
Crooks,  A.  A.  Cohen,  and  others  to  condemn 
land  for  a  canal.  From  a  judgment  for  plain- 
tiff, and  from  an  order  denying  a  motion  for 
new  trial,  defendant  Cohen  appeals.  Appeal 
from  judgment  dismissed,  and  order  aSLrmed. 

Garber,  ITiomton  &  Bishop,  for  appellant. 
Samuel  G.  Hllbom,  Walter  Van  Dyke,  Wm. 
Craig,  and  H.  S.  Foote,  U.  8.  Dist  Atty.,  for 
respondent. 

ILVRRISON,  J.  The  United  States  brought 
the  present  action  against  the  appellant  and 
many  other  defendants  for  the  comlemna- 
tion  of  a  strip  of  land  lying  between  the 
San  Leandro  and  San  Antonio  Estuaries,  tar 
the  puri)ose  of  constructing  a  tidal  canai  by 
which  to  turn  the  water  from  San  Leandro 
Bay  or  Estuary  into  the  head  of  San  Antonio 
Estuary.  The  complaint  contains  a  descrip- 
tion of  the  strip  of  land  sought  to  be -con- 
demned, and  also  separate  descriptions  of 
the  iwrtions  thereof  belonging  to  each  of  the 
defendants,  of  which  three  are  alleged  to  be 
claimed  by  the  appellant.  The  superior 
court  rendered  a  judgment  in  favor  of  the 
plaintiff  for  the  condemnation  of  the  entire 
strip,  and  awarding  damages  to  each  of  the 
defendants  for  the  value  of  their  respective 
parcels  of  land  so  condemned.  The  appel- 
lant moved  for  a  new  trial,  and  the  same 
was  heard  upon  a  statement  of  the  case,  and 
denied.  From  this  order,  and  also  from  the 
Judgment,  he  has  appeale<l. 

The  appeal  from  the  judgment  was  taken 
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more  than  one  year  after  Its  entry,  and  must 
therefore  be  dismissed. 

The  appellant's  notice  of  intention  to  move 
for  a  new  trial  was  served  upon  the  plain- 
tiff alone,  and  his  notice  of  appeal  from  the 
order  denying  a  new  trial  was  also  served 
upon  the  plaintiff  alone,  and  was  not  served 
upon  any  of  his  co-defendants.  In  Herriman 
V.  Menzies  (Oal.)  44  Pac.  GOO,  It  was  held  that 
a  failure  to  serve  the  adverse  party  with  the 
notice  of  intention  to  move  for  a  new  trial 
is  attended  with  the  same  results  before  the 
superior  court  as  attend  the  failure  to  serve 
the  adverse  party  with  a  notice  of  api>eal 
when  the  matter  Is  brought  before  the  su- 
preme court  It  wae  said  In  that  case:  "Sec- 
tion 659,  Code  Civ.  Proc.,  requires  that  the 
party  intending  to  move  for  a  new  trial  shall 
'serve  upon  the  adverse  party  a  notice  of  his 
Intention.'  The  'adverse  party'  upon  whom 
this  notice  is  to  be  served  Is  determined  by 
the  same  rules  as  is  the  'adverse  party'  upon 
whom  a  notice  of  appeal  is  to  be  served,  viz. 
every  party  whose  interest  In  the  subject- 
matter  of  the  motion  Is  adverse  to  or  will 
be  affected  by  the  granting  of  the  motion  or 
changing  the  former  decisiodi  of  the  court; 
and  a  failure  to  serve  such  adverse  party 
with  the  notice  of  an  intention  to  move  for 
the  new  trial  will  be  attended  with  the  same 
consequences  as  a  failure  to  serve  an  ad- 
verse party  with  a  notice  of  appeal  from  the 
Judgment.  The  superior  court  can  have  no 
jurisdiction  to  re-ezamine  an  issue  of  fact 
that  It  has  tried,  and  change  its  decision 
thereon,  unless  all  the  parties  to  the  Issue 
and  former  decision  are  properly  before  It." 
The  "adverse  i)arty"  is  every  party  to  the 
action,  whether  plaintiff  or  defendant,  whose 
interests  may  be  injuriously  affected  by  a 
reversal  or  modification  of  the  judgment  or 
order  appealed  from.  ' 

By  the  Judgment  in  the  present  case  the 
lands  of  each  of  the  several  defendants,  as 
well  as  those  of  the  appellant,  were  con- 
demned for  the  use  of  a  tidal  canal  between 
the  two  estuaries,  and  this  Judgment  has  be- 
come final  as  to  all  the  lands  con(]emned, 
and  also  as  to  the  amount  of -damages  which 
each  defendant  Is  entitled  to  receive,  except 
as  to  the  appellant.  The  effect  of  a  reversal 
of  the  order  appealed  from  would  be  to  set 
aside  the  judgment  against  the  appellant, 
but  would  leave  it  In  force  as  between  the 
plaintiff  and  the  other  defendants.  This 
would  result  In  rendering  futile  the  con- 
demnation of  the  lands  of  the  other  defend- 
ants, since,  unless  the  lands  of  the  appellant 
are  also  condemned,  the  public  use  for  which 
the  Judgment  of  condemnation  was  rendered, 
—the  construction  of  the  tidal  canal,— and 
the  defendants'  right  of  passage  through  the 
same,  could  not  be  made  available.  The 
Judgment  for  the  condemnation  of  the  strip 
of  land  described  in  the  complaint  was  an 
entirety,  and  each  defendant  is  interested 
In  maintaining  it  as  an  entirety.  A  reversal 
as  to  a  part  would  Impaur  the  rights  therein 


which  the  other  defendants  have  acquired, 
since,  unless  all  the  lands  within  this  strip 
can  be  made  available  for  a  tidal  canal,  the 
plaintiff  would  have  no  right  to  divest  any 
of  the  owners  of  their  lands,  or  the  defend- 
ants to  receive  damages  therefor.  Each  of 
these  defendants  is  therefore  an  adverse 
party,  who  should  have  been  served  with 
the  notice  of  Intention  to  move  for  a  new 
trial.  As  they  were  not  before  the  court  at 
the  hearing  of  this  motion,  the  court  had  no 
jurisdiction  to  grant  a  new  trial,  and  the 
motion  therefor  was  properly  denied.  In 
Butte  Co.  V.  Boydstun,  68  Cal.  189,  8  Pac. 
835,  a  judgment  was  given  for  the  con- 
demnation for  a  public  highway  of  a  strip 
of  land  belonging  to  several  defendants. 
Boydstun  appealed  therefrom,  but  did  not 
serve  his  notice  of  appeal  upon  his  co-de- 
fendants. This  was  held  to  be  fatal  to  his 
appeal,  since,  by  a  reversal  of  the  Judgment, 
his  co-dcfomdants  might  be  injurlousla  af- 
fected, and  they  were  therefore  to  be  con- 
sidered as  adverse  parties.  The  appeal  from 
the  judgment  Is  dismissed.  The  order  deny- 
ing a  new  trial  Is  affirmed. 

We  concur:     VAN  FLEET,  J.;    McFAR- 
liAND,  J.;   TEMPLE,  J.;   HENSHAW,  J. 


(5  Cal.  Unrep.  598) 

DB  WITT  V.  SUPERIOR  COURT  OF  FRES- 
NO COUNTi'.     (S.  F.  556.) 
(Supreme  Court  of  California.    Feb.  10,  1897.) 
Contempt  of  Coukt — What  Constitutes. 
An  attorney  for  defendant,  in  an   action 
in  which  judgment  is  rendered  that  defendant 
restore  possession  of  premises,  who  thereupon 
notifies  the  sheriff  that  he  is  the  owner,  and  in 
exclusive  possession,  of  the  preinises,  and  that 
defendant  is  not  in  possession,  and  that  he  will, 
by  all  lawful  ways,  resist  any  attempt  to  take 
possession  from  him,  is  not  thereby  guilty  of 
contempt,  though  his  notice  deters  the  sheriff 
from  serving  the  writ. 

Department  1.  Certiorari  by  H.  G.  De 
Witt  to  review  judgment  of  the  superior 
court  of  Fresno  county.  Judgment  annull- 
ed. 

L.  L.  Cory,  for  petitioner.  Geo.  B.  Gra- 
ham, for  respondent. 

BEATTY,  C.  J.  This  is  certiorari  to  re- 
view the  Judgment  of  the  superior  court  of 
Fresno  county  adjudging  the  petitioner 
guilty  of  contempt  of  court.  The  affldavit 
upon  which  the  petitioner  was  cited  was  as 
follows:  "[Title,  Court,  and  Cause.]  State 
of  California,  County  of  Fresno— ss. :  [Affida- 
vit of  Graham.]  Geo.  B.  Graham,  being  du- 
ly sworn,  deposes  and  says:  That  he  Is 
now,  and  at  all  times  since  the  commence- 
ment of  the  above-entitled  action  has  been, 
the  attorney  of  the  plaintiffs  in  said  action. 
Affiant  now  gives  this  honorable  court 
knowledge  and  information  that  said  de- 
fendant, H.  G.  De  Witt,  has  committed  and 
is  guilty  of  contempt  of  this  court  In  the 
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unlawful  Interference  with  the  process  of 
this  court  In  defying  the  Judgment,  process, 
and  ofllcer  of  this  court,  and  by  attempted 
Intimidation  of  such  officer,  committed  as 
follows,  to  wit:  On  the  18th  day  of  April, 
1896,  said  court  rendered  Its  decision  In  said 
action,  and  on  the  21st  day  of  April,  1896, 
In  writing,  made,  signed,  and  filed  its  find- 
ings and  judgment  in  said  action.  That, 
among  other  things,  said  court  In  said  ac- 
tion found  as  follows:  'That  on  the  23d  day 
of  November.  1895,  the  plaintiff,  Sarah  I. 
Foulke  (H.  A.  Foullte,  her  husband.  Joining 
her  thereii^,  made  a  lease,  and  leased,  de- 
mised, and  let  to  Stephen  Arthur,  the  said 
defendant,  the  premises  situate,  lying,  and 
being  in  the  county  of  Fresno,  state  of  Cal- 
ifornia, described  as  follows,  to  wit:  Lots 
15  and  16  in  block  21  in  the  town  of  Clovls, 
as  the  same  appears  on  the  map  or  plat  of 
said  town  now  on  file  and  of  record  In  the 
office  of  the  county  recorder  of  the  said 
county  of  Fresno,  for  the  term  of  one  year 
from  the  first  day  of  December,  1805,  for 
the  total  rent  or  sum  of  six  hundred  doUai^, 
payable  fifty  dollars  In  advance  on  the  first 
day  of  each  and  every  month  during  said 
term.  That  said  defendant,  Arthur,  was  let 
iuto  and  took  possession  of  said  premises 
under  said  lease,  and  still  continues  to  hold 
and  occupy  the  same,  as  tenant  thereof,  by 
virtue  of  said  lease.'  Also  the  further  find- 
ing, to  wit:  'That  said  defendant,  Arthur, 
holds  over  and  continues  in  possession  of 
said  premises  after  default  in  the  payment 
of  rent,  as  aforesaid,  without  plaintiff's  per- 
mission, and  against  her  will  and  consent, 
and  after  three  days'  notice  In  writing  to 
surrender  possession  of  the  same.'  "That 
thereupon  said  court  ordered  and  adjudged 
that  the  said  defendant,  Stephen  .\rthur,  re- 
store to  plaintiff,  Sarah  I.  Foulke,  the  pos- 
session of  said  premises  within  five  days 
from  the  date  thereof,  and  that  a  writ  of 
restitution  be,  and  the  same  was,  awarded. 
That  after  the  rendition  of  said  Judgment, 
and  after  the  making  and  filing  of  said  find- 
ings and  Judgpient,  on,  to  wit,  April  22, 
1806,  said  H.  G.  De  Witt  served  on  .Tay 
Scott,  sheriff  of  the  said  county,  whose  duty 
It  was  to  execute  any  and  all  writs  In  said 
action,  a  certain  written  document  signed 
by  him,  the  same  being  in  the  words  and 
figures  as  follows,  to  wit:  'To  Jay  Scott, 
Sheriff  of  Fresno  County:  You  will  please 
take  notice  that  I,  the  undersigned,  am  the 
owner  of,  and  In  the  sole  and  exclusive  pos- 
session of,  all  that  certain  real  property, 
with  the  Improvements  thereon,  situated  In 
the  town  of  Clovls,  In  the  said  county  of 
Fresno,  particularly  described  as  follows: 
Lots  15  and  16  In  block  21  In  the  town  of 
Clovls,  according  to  the  map  of  said  town  of 
Clovls  on  file  and  of  record  in  the  office  of 
the  county  recorder  of  said  county  of  Fres- 
no. That  Stephen  Arthur  is  not,  nor  has 
he  been  for  some  time  past,  In  any  manner 
In  the  occupaiicy  or  possession  of  said  prop- 


erty, or  any  part:  thereof,  and  that  In  the 
event.  In  any  manner,  you  attempt  to  take 
possession  of  said  property,  or  any  portion 
thereof,  under  or  in  pursuance  of  any  writ 
In  any  Judgment  rendered  in  the  superior 
court  of  the  county  of  Fresno,  state  of  Cal- 
ifornia, in  an  action  therein  pending  by  S. 
I.  Foulke  and  H.  A.  Foulke  against  the  said 
Stephen  Arthur,  that  I  will  resist  any  such 
attempt  to  take  possession  thereof,  and  will 
treat  you  as  a  trespasser,  and  will  hold  you 
responsible  on  your  bond  for  any  Invasion 
of  my  rights.  If  yon  attempt  to  take  posses- 
sion of  said  property,  or  any  portion  thereof, 
under  or  In  pursuance  of  such  writ,  or  oth- 
erwise. And  that  I  will  resist  by  all  law- 
ful ways  and  means,  and  by  aU  reasonable 
force,  any  attempt  on  your  part  to  take  the 
possession  of  said  prop^ty  from  me,  or  any 
attempt  on  your  part  to  place  the  said  H. 
A.  Foulke  and  Sarah  I.  Foulke,  or  eltbra'  of 
them.  In  possession  of  said  property,  or  any 
part  thereof.  Dated  AprU  21,  1896.  Yours, 
etc.,  H.  G.  De  Witt  Due  service  by  a  w^y 
of  the  foregoing  notice  Is  hereby  admitted 
this  22nd  day  of  April,  1800.  Jay  Scott, 
Sheriff,  by  L.  A.  Spencer,  Under  Sheriff.' 
That  by  rea.<3on  of  the  false  statements  and 
threats  contained  In  said  notice,  said  Jay 
Scott,  sheriff,  as  aforesaid,  has  been  ob- 
structed, deterred,  and  Intimidated  in  the 
execution  of  said  writ  of  restitution  issued 
upon  said  Judgment  In  said  action  by  the 
clerk  of  said  court  under  his  hand  and  the 
seal  of  said  court  on  April  28,  1890,  and 
delivered  on  the  same  day  to  said  sheriff  to 
execute,  and  by  reason  of  said  threats  said 
sheriff  has  not  and  will  not  execute  the 
same.  Wherefore,  affiant  prays  this  boncw- 
able  court  to  take  cognizance  thereof,  to  the 
end  that  said  H.  G.  De  Witt  may  be  Justly 
dealt  with  and  adequately  punished  for  said 
contempt.  [Signed]  Geo.  B.  Graham.  [Pn^>- 
erly  subscribed  and  sworn  to.]" 

Every  court  in  matters  of  contempt  Is  a 
court  of  special  and  limited  Jurisdiction.  It 
has  power  only  to  punish  those  acts  wbicfi 
are  contempts  of  Its  authority,  and  the  ques- 
tion whether  the  twets  alleged  amount  to  a 
contempt  Is  always  Jurisdictional. 

The  facts  alleged  In  the  affidavit  above 
quoted  do  not  constitute  a  contempt  ot 
court,  and  the  Judgment  founded  upon  it  is 
necessarily  void.  Said  Judgment  Is  boreby 
annulled. 

We  concur:    HARRISON,  J.;  VAN  FLBBT, 


(US  C«I.  71) 
GRANT  ▼.  LOS  ANGELES  &  P.  RY.  CO. 

et  al.     (L.  A.  194.) 
(Supreme  Court  of  California.    Feb.  13,  1807.) 
AprBALARi.E  Okukks—Reoei VERS— Estoppel.. 

1.  An   order  Riibstitutinjr  parties  is   not    ap- 
pcalnble  under  Code  Civ.  Proc.  §5  939,  963. 

2.  Au  ordci  ti-xing  the  compensation  of  a  re- 
ceiver, and  taxing  it  as  costs  as  against    aU 
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parties,  and  directing  the  receiver  to  appropri- 
ate in  payment  a  fund  in  his  hands  as  receiver, 
is  appealable,  "as  a  final  judgment  upon  a  col- 
lateral matter  arising  out  of  the  action."  Grant 
V.  Superior  Court,  39  Fac.  604,  106  Cal.  321, 
followed. 

3.  A  receiver  having  been  appointed  by  con- 
aent  of  plaintiff  creditor  and  defendant  debtor, 
other  creditors  intervened,  and  obtained  the  ap- 
pointment of  a  different  receiver,  ^e/rf,  that 
one  who  subsequently  purchased  plaintiff's  in- 
terest in  the  action,  and  was  substituted  as 
plaintiff,  was  not  estopped  to  deny  the  validity 
of  the  latter  appointment. 

Department  1.  Appeal  from  superior  court, 
Los  Angeles  county;   Luclen  Shaw,  Judge. 

Action  by  the  California  Bank  against  the 
Los  Angeles  &  Pacific  Railway  Company. 
From  an  order  fixing  the  compensation  of  a 
receiver,  and  an  order  refusing  to  vacate  an 
order  substituting  L.  A.  Grant  as  plaintiff, 
said  Grant  appeals.  Dismissed  as  to  the  or- 
der of  substitution,  and  reversed  as  to  the 
order  fixing  compensation. 

White  &  Monroe  and  John  S.  Chapman,  for 
appellant.'  A.  W.  Hutton  and  A^^derson  & 
Anderson,  for  respondents. 

VAN  FLEET,  J.  The  record  embraces  ap- 
peals from  two  orders  of  the  superior  court, 
—the  first,  an  order  fixing  the  compensation 
of  one  Silver  as  receiver  in  the  action;  and 
the  other,  an  order  denying  an  appllcatioD  of 
the  appellant.  Grant,  to.  vacate  a  former  or- 
der substituting  him  as  plaintiff  In  the  ac- 
tion in  place  of  the  California  Bank,  the  orig- 
inal party  plaintiff.  Respondents  object  that 
the  orders  are  not  appealable,  and  that  both 
appeals  should  be  dismissed,  and  ask  that 
such  disposition  be  made.  As  to  the  order 
of  substitution,  this  objection  Is  well  taken. 
The  statute  gives  no  appeal  from  such  an  or- 
der, and  It  is  subject  to  review  only  on  ap- 
peal from  a  final  Judgment  Code  Civ.  Proc. 
!§  939,  956,  963;  Welsh  v.  AUen,  54  Oal.  211. 
As  to  the  order  fixing  the  receiver's  com- 
pensation, while  not  nominally  one  from 
which  the  statute  authorizes  a  direct  appeal, 
and  while  it  sufficiently  appears  that  it  is 
not  a  special  order  made  after  final  Judg- 
ment, It  Is,  nevertheless,  an  adjudication 
from  which  an  appeal  will  lie.  The  order 
not  only  fixes  the  compensation  of  the  re- 
ceiver, but  taxes  such  compensation  as  costs 
in  the  action,  as  against  all  the  parties,  and 
directs  and  authorizes  the  receiver  to  apply 
towards  its  payment  the  balance  of  a  fund 
remaining  In  his  bands  as  such  receiver. 
Such  an  order,  however  It  may  be  designated. 
Is,  in  legal  effect,  "a  final  Judgment  upon  a 
collateral  matter  arising  out  of  the  action," 
and  Is  "appealable  by  any  party  interested 
In  the  fund."  Grant  v.  Superior  Court,  106 
CaL  324,  39  Pac.  604,  and  cases  there  cited. 
The  appellant  has  such  an  Interest 

Appellant  contends  that  the  order  appoint- 
ing the  receiver  In  the  action  was  absolutely 
▼old  upon  Its  face,  for  want  of  Jurisdiction  in 
the  court  to  make  it;  and  that  the  order  fix- 
ing the  compensation  of  the  receiver,  being 


founded  thereon.  Is  equally  void.  That  the 
order  appointing  the  receiver  was  void  is  not 
denied  by  defendant,  and  has  been  so  held 
by  this  court  In  two  cases  in  which  that  par- 
ticular order  was  under  review  (Smith  v. 
Superior  Court,  97  Cat.  348,  32  Pac.  322; 
Smith  ▼.  Railroad  Co.  [Cal.]  34  Pac.  242), 
where  it  was  held  that  the  action  was  not 
one  in  which  a  receiver  could  be  competent- 
ly appointed.  Respondents  contend,  however, 
that,  notwithstanding  the  absolute  nullity 
of  the  order  appointing  the  receiver,  the  ap- 
pellant Is  not  at  liberty  to  urge  that  objec- 
tion, nor  to  plead  the  invalidity  of  the  pres- 
ent order;  that  the  receiver  was  appointed 
at  the  request  of  the  California  Bank,  the 
orlgrlnal  plaintiff  In  the  action,  thereby  estop- 
ping said  bank  from  questioning  the  regu- 
larity of  said  appointment;  and  tliat  (4>pel- 
lant,  having  been  substituted  for  said  bank 
as  plaintiff,  is  likewise  estopped.  But,  as- 
suming that  the  bank  would  be  estopped 
(which  Is  not  to  be  here  determined),  we  do  not 
think  that  appellant  can  be  held  to  rest  un- 
der any  such  Incapacity.  The  record  disclos- 
es that  on  the  commencement  of  the  action, 
on  the  application  of  the  then  plaintiff,  the 
California  Bank,  and  by  the  consent  of  the 
defendant,  the  Los  Angeles  &  Pacific  Rail- 
way Company,  one  SpIUman  was  appointed 
receiver.  A  few  days  subsequently,  certain 
other  creditors  of  said  defendant  intervened 
in  the  action,  and  at  once  Interposed  objec- 
tions to  the  continuance  of  Splllman  as  re- 
ceiver; that  thereupon  the  latter  resigned, 
and  the  present  receiver  was  appointed  at 
the  request  of  said  interveners.  Appellant 
was  not  then  a  party  to  the  action,  and  did 
not  become  such  until  some  considerable 
time  thereafter.  He  had  nothing  to  do  with 
such  appointment,  and  has  not,  so  far  as  ap- 
pears, ever  done  anything  looking  to  an  af- 
firmation or  ratification  of  the  action  of  the 
court  In  appointing  said  receiver,  other  than 
the  mere  fact  of  taking  an  assignment  of 
the  notes  sued  on  by  the  bank,  and  thus  mak- 
ing himself  a  party  to  the  action.  This  of 
Itself  is  not  sufllclent  to  estop  or  preclude 
him  from  making  the  objection  now  urged. 
Smith  V.  Railroad  Co.,  supra.  In  that  case 
it  appeared  that  Smith  had  made  himself  a 
party  to  the  present  action  in  the  court  be- 
low, by  intervening  as  a  Judgment  creditor 
of  the  defendant,  the  Los  Angeles  &  Pacific 
Railway  Company,  and  asking  that  his  claim 
be  allowed  and  paid,  with  those  of  other 
creditors,  from  the  sale  of  certain  of  defend- 
ant's property.  Subsequently,  he  moved  the 
superior  court  to  be  allowed  to  issue  execu- 
tion on  bis  Judgment  against  the  property  in 
the  hands  of  the  receiver,  on  the  ground  that 
the  appointment  of  the  receiver  was  void  and 
of  no  effect  The  application  waa  denied, 
and  Smith  appealed.  It  was  objected  that 
making  himself  a  party  to  the  action  was  a 
ratification  of  the  appointment  of  the  re- 
ceiver therein,  and  estopped  him  from  at- 
tacking the  order.    It  was  held  that  his  acts 
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did  not  have  such  effect,  and  that  be  was 
not  thereby  estopped.  "It  Is  doubtless  true," 
say  the  court,  "that  one  may  so  conduct  him- 
self as  to  be  estopped  from  repudiating  the 
action  of  a  receiver,  although  the  order  by 
which  the  receiver  was  appointed  is  void. 
But  In  this  case  mutuality,  whidi  Is  one  of 
the  essential  elements  of  estoppel.  Is  want- 
ing. The  plaintiff  herein  could  not,  by  sim- 
ply intervening  in  the  other  case,  receive 
any  benefit;  and  no  one,  certainly,  was  prej- 
udiced by  his  action  therein.  The  receiver 
was  not  appointed  upon  his  suggestion.  If 
there- be  any  act  tending  to  validate  the  or- 
der appointing  the  receiver,  such  act  is  the 
act  of  the  court,  and  not  of  this  plaintiff; 
but,  as  we  shall  see,  the  order  was  void." 
The  same  want  of  mutuality  exists  here. 
The  appellant  did  not  procure  the  appoint- 
ment of  the  receiver,  nor  has  be  reaped  any 
benefit  therefrom;  while  it  would  seem  from 
the  record  that  his  attitude  towards  said 
order  has  been  one  of  hostility  from  the  first. 

In  purchasing  tbe  interest  of  the  bank  in 
the  litigation,  appellant  did  not  assume  the 
liability  of  the  banii  to  the  receiver,  if  any 
such  rested  upon  It,  nor  can  he  be  presumed 
to. have  so  intended.  The  order  appointing 
the  receiver  being  void,  the  presumption 
would  be  that  appellant  tool;  the  assignment 
of  the  notes  with  knowledge  and  in  view  of 
that  fact.  Indeed,  that  order  had,  by  the 
judgment  of  this  court,  been  declared  void 
more  than  three  months  prior  to  tbe  date 
when  appellant  was  substituted  as  a  party 
to  the  action.  That  order  being  void,  the 
present  order  must,  of  necessity,  be  held,  as 
to  appellant,  likewise  void. 

It  Is  urged  by  respondent  that  the  receiver 
should  be  paid  for  bis  services  by  some  one; 
but,  if  so,  that  obligation  should  rest  upon 
those  who  sought  and  procured  his  appoint- 
ment Tbe  appeal  from  tbe  order  of  sub- 
stitution is  dismissed.  The  order  fixing  tbe 
compensation  of  tbe  receiver  Is  reversed. 


We    concur: 
t-AND,  J. 


HARRISON,    J.;     McPAR- 


120  Cal.  166) 

riERCB  V.  SOUTHERN  PAO.  CO.    (L.  A. 
184.)  > 

I  Supreme  Court  of  California.    Feb.  17,  1897.) 

LlUITATIOKS— CaRBIERS  OP  GoODS— N  EOLiaSNCB — 

Damages — Contracts— Vauditt. 

1.  The  burden  on  a  foreign  corporation  urging 
the  statute  of  limitations  to  show  tbe  bar  (Code 
Civ.  Proc.  i  458)  is  not  sustained  without  proof 
that  it  has  designated  one  on  whom  process 
against  it  may  be  served  (St.  1871-72,  p.  82G), 
on  its  doing  which  tbe  right  to  avail  itself  of  the 
statute  is  made  to  depend. 

2.  When  from  point  of  shipment  to  destina- 
tion there  are  two  customary  routes,  one 
through  a  cold  country  and  one  through  a 
warm  one,  and  the  latter  route  becomes  ob- 
structed, the  carrier  is  negligent  in  sending 
over  the  cold  route,  without  notice  to  shipper 
or  consignee,  goods  which  it  is  bound  to  know 
are  destructible  by  frost. 

1  Rehearing  granted. 


3.  A  stipnlation  In  a  bill  of  lading  releasiiic 
tbe  carrier  from  liability  for  Its  negligence  & 
void  as  against  public  policy. 

4.  A  stipulation  freely  entered  into,  In  con- 
sideration of  a  lower  freightage,  fixing  the 
measure  of  damages  in  case  of  loss  at  a  cer- 
tain sum,  is  valid,  though  loss  be  caused  by 
the  carrier's  uecligence.  Hart  v.  Railroad 
Co.,  5  Sup.  Ct.  151,  112  U.  8.  331.  approved. 

6.  Wliere  trees  cultivated  by  the  shipper  were 
delivered  to  the  carrier  on  the  agreement  that 
the  "actual  invoice  cost"  should  be  the  measure 
of  damages  in  case  of  loss,  "invoice  cost"  meant 
"value." 

Commissioners'  decision.  Department  L 
Appeal  from  superior  court,  San  BemardlBO 
county;  John  L.  Campbell,  Judge. 

Action  by  R.  W.  Pierce  against  the  Sonth- 
ern  Pacific  Company.  From  a  judgment  for 
plaintiff,  and  an  order  denying  a  new  trial 
defendant  appeals.    Reversed. 

A.  B.  Hotchkiss,  for  appellant  Chapman 
&  Hendricks  and  Curtis,  Oster  &  CnrUs,  for 
respondent 

SEARLS,  O.  Appeal  by  defendant,  tbe 
Southern  Pacific  Company,  a  corporation, 
from  a  judgment  In  favor  of  plaintiff  for 
$8,065,  Interest  and  costs,  and  from  an  or- 
der denying  its  motion  for  a  new  trial.  In 
February,  1891,  the  plaintiff,  B.  W.  Pierce, 
shipped  from  Apopka,  county  of  Orange, 
Fin.,  by  the  Florida  Midland  Railway,  two 
car  loads  of  orauge  trees,  consigned  to 
Gulick  Bros.,  Riverside,  Cal.  The  first  car 
load  of  trees  was  shipped  February  19,  1S91. 
and  was  received  at  New  Orleans  by  the 
Southern  Pacific  Company  February  25, 
1891.  The  other  car  load  was  shipped  Feb- 
ruary 24,  1801,  and  was  received  by  the 
Southern  Pacific  Company  at  New  Orleans. 
March  1,  1891.  Each  car  load  was  shipped 
under  a  bill  of  lading  signed  by  plaintiff,  R 
W.  Pierce,  and  by  the  agent  of  the  Florida 
Midland  Railway.  A  copy  of  the  bills  of 
lading  was  given  to  plaintiff.  They  were 
upon  printed  forms,  with  blanks,  filled  In 
with  the  names  of  the  consignors,  etc..  In 
substance  as  follows:  "Marked  and  consign- 
ed to  Oullck  Bros.,  Riverside,  California, 
one  car  load  of  orange  trees,  via  Southern 
Pacific,  20,000  weight  car  InlUaled,  N.  *  L. 

No.  ,"  etc.     In  the  printed  form  It  waa 

provided  that  "the  articles  and  packages" 
(contents  unknown)  were  In  "their  nature 
perishable,  fragile,  or  otherwise  susceptible 
to  damage,"  were  shipped  at  a  rate  "lower 
than  the  regular  tariff  charges  of  said  rail- 
way company  and  connections,"  and  It  was 
agreed  that  tbe  shippers  should  "insure  said 
Florida  Midland  Railway  Company  and  all 
lines  over  which  said  shipment  may  pass, 
between  points  of  shipment  and  destination, 
against  claims  by  loss  or  damage  Incurred 
by  reason  of  delay  in  transportation,  or  any 
other  cause  arising  out  of  responsibility  as 
master  over  its  agents  or  servants  (gross 
negligence  excepted).  Incident  to  the  ship- 
ment, and  'that  tbe  actual  Invoice  cost  at 
point  of  shipment  will  be  taken  as  measure 
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of  damages  to  govern  settlement  of  any 
damages  for  which  the  carriers  may  be  lia- 
ble,' and  that  'claims  for  loss,  damage,  or 
overcharge  arising  out  of  this  shipment  shall 
be  presented  to  agents  of  delivery  lines 
within  'one  week  after  arrival  of  the  property 
at  Its  destination.' "  The  rate  of  freightage 
on  the  trees  was  $1.97%  per  100  pounds. 
The  Southern  Pacific  had  a  direct  through 
line  of  railroad,  owned  or  operated  by  It, 
and  by  others  In  connection  with  it,  from 
New  Orleans,  across  Texas,  New  Mexico, 
and  Arizona,  via  El  Paso  and  Yuma,  to  Col- 
ton,  Cal.  When  the  freight  reached  New 
Orleans  this  line  was  broken  by  severe 
storms  and  washouts  in  Arizona,  and  was 
not  likely  to  be  available  for  the  transporta- 
tion of  freight  for  some  time.  Under  these 
circumstances,  by  order  of  its  general  agent, 
the  trees  In  question  were  sent  north  through 
Texas  to  Denver,  Colo.,  thence  to  Ogden, 
Utah,  thence  over  its  Central  Pacific  road, 
etc.,  to  Colton,  Cal.,  where  the  cars  were 
delivered  to  the  Southern  California  Rail- 
way, and  by  It  hauled  to  Riverside,  a  dis- 
tance of  some  six  or  eight  miles,  arriving  at 
the  latter  point  March  12  and  March  10, 
respectively,  1881.  While  In  transit  by  the 
northern  route,  the  trees  were  entirely  de- 
stroyed by  freezing. 

Plaintiff  avers  in  his  complaint,  among 
other  things.  In  substance:  (1)  That  there 
was  no  Invoice  of  the  cost  of  the  trees;  that 
they  had  been  grown  by  him  in  Florida, 
and  were  shipped  to  California  for  sale. 
(2)  That  they  were  delivered  to  defendant 
at  New  Orleans,  to  be  shipped  to  Riverside 
by  its  direct  and  usual  route.  (3)  That  the 
defendant  violated  the  contract  by  shipping 
through  a  northern  climate,  where,  at  that 
season  of  the  year.  Intensely  cold  weather 
was  common,  and  hence  that  defendant  was 
guilty  of  gross  negligence,  etc.,  whereby  the 
trees  were  frozen  and  destroyed.  These  al- 
legations are  substantially  denied  by  the 
answer.  Defendant  also  set  up  the  provi- 
sions of  subdivision  1  of  section  339  of  the 
Code  of  Civil  Procedure  (two  years)  in  bar 
of  the  action. 

1.  The  contention  of  appellant  Is  that  the 
evidence  showed  without  contradiction  that 
more  than  two  years  elapsed  between  the 
negligence  complained  of  and  the  bringing  of 
the  suit,  and  hence  that  the  finding  of  the 
court  against  defendant's  plea  of  the  statute 
Is  contrary  to  the  evidence.  We  think  this 
contention  cannot  be  maintained.  Under  our 
Code  of  Civil  Procedure  (section  458)  the 
statute  of  limitations  Is  sufliciently  pleaded 
by  alleging  tlie  bar  and  referring  to  the  sec- 
tion and  subdivision  thereof  (if  so  divided)  re- 
lied upon.  But  the  section  continues:  "If 
such  allegation  be  controverted,  the  party 
pleading  must  establish,  on  the  trial,  the  facts 
showing  that  the  cause  of  action  is  so  barred." 
The  allegations  of  the  answer  are  to  be  deem- 
ed controverted.  Code  Civ.  Proc.  |  462.  It 
therefore  devolved  uj)on  the  defendant  to  es- 


tablish the  facts  necessary  to  support  the  plea. 
The  complaint  avers,  and  the  answer  admits, 
that  defendant  "is  a  corporation  organized  un- 
der the  laws  of  the  state  of  Kentucky,  and  en- 
gaged in  the  business  of  operating  a  railroad 
as  a  common  carrier  of  freight  and  passengers 
In  the  state  of  California  and  elsewhere,  and 
was  so  engaged  In  the  said  business  during  all 
the  time  hereinafter  mentioned."  A  statute  of 
this  state  approved  April  1,  1872,  entitled-  "An 
act  in  relation  to  foreign  corporations"  (St. 
1871-72,  p.  826),  requires  all  corporations  cre- 
ated by  the  laws  of  any  other  state  to  desig- 
nate some  person  residing  In  the  county  in 
which  Its  principal  place  of  business  In  this 
state  Is,  upon  whom  process  issued  by  author- 
ity of  or  under  any  law  of  this  state  may  Ije 
served,  and  must  file  such  designation  In  the 
oflice  of  the  secretary  of  state,  and  a  copy  of 
such  designation,  duly  certified,  shall  be  evi- 
dence of  such  appointment.  The  second  sec- 
tion of  the  act  provides  that  a  failure  to  com- 
ply with  such  requirement  shall  preclude  such 
corporation  from  "the  benefit  of  the  statutes 
of  this  state  limiting  the  time  for  the  com- 
mencement of  civil  actions."  Section  3  of  the 
act  confers  the  right  of  corporations  organized 
under  the  laws  of  other  states  which  have 
compiled  with  the  foregoing  requirement  to 
avail  themselves  of  the  benefits  of  our  stat- 
utes of  limitation.  It  being  admitted  that  de- 
fendant was  a  corporation  organized  under  the 
laws  of  another  state,  compliance  with  the 
foregoing  statute  became  a  uecessaiy  fact  to 
be  proven  as  a  piedieate  to  its  right  to  avail 
Itself  of  the  benefit  of  the  statute  of  limita- 
tion. This  It  failed  to  do,  and  hence  the  court 
did  not  err  In  its  finding  against  Its  defense 
of  the  statute  of  limitations.  We  may  ob- 
serve that  the  general  rule  is  that  foreign  cor- 
porations, although  having  agents  and  trans- 
acting business  in  a  state,  come  within  the 
provisions  of  statutes  limiting  the  time  for 
the  commencement  of  actions  and  making  a 
saving  OS  against  absent  debtors.  It  is  only 
by  comity  that  they  are  permitted  to  transact 
business  In  another  state  than  that  of  their 
creation.  They  are  citizens,  so  to  speak,  of 
the  state  of  thefr  creation,  and  are,  In  contem- 
plation of  law,  absent  from  all  other  states 
than  the  one  of  their  situs.  Wood,  Lim.  p. 
599.  The  statute,  then,  is  not  a  limitation 
upon  the  right  of  foreign  corporations  to  avail 
themselves  of  our  statutes  of  limitations,  but 
It  confers  that  right,  subject  only  to  the  condi- 
tion prescribed. 

2.  Appellant  contends  that  its  general  de- 
murrer to  the  complaint  upon  the  ground 
"that  said  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  against 
this  defendant"  should  have  been  sustained. 
The  complaint,  as  we  think,  in  giving,  as  it 
does,  a  history  of  the  whole  transaction.  In- 
cluding the  contract  made  with  the  Florida 
Midland  Company  to  ship  the  orange  trees  ti 
Riverside,  Cal.,  via  the  Southern  Pacific  Com- 
pany; the  transportation  of  the  trees  to  New 
Orleans,  and  delivery  to  defendant  under  the 
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contract;  Its  failure  to  forward  them  by  Its 
usual  route,  with  a  statement  of  the  route  by 
which  defendant  shipped  the  goods;  the  ob- 
jections to  such  route,  and  the  result  of  the 
deviation,  etc.,— sets  out  a  cause  of  action,  ei- 
ther sufflclent  to  hold  defendant  as  for  a 
breach  of  the  contract,  or,  failing  in  that,  im- 
der  its  common-law  liability  aa  a  common  car- 
rier. It  may  well  be  that  a  demurrer  to  the 
complaint  upon  the  g^round  of  ambiguity  or 
uncertainty  would  have  been  good;  but  no 
such  objection  was  presented. 

3.  The  contention  of  defendant  that  it  can- 
not be  held  liable  for  the  reasons  (a)  that  the 
bill  of  lading  described  the  pacliages  as  "con- 
tents unlinown";  (b)  that  it  was  not  furnish- 
ed with  the  blU  of  lading,  or  with  an  oppor- 
tunity to  Inspect  the  property,  so  as  to  in- 
form itself  of  the  character  thereof,  or  its 
liability  to  injury,— cannot  be  maintained. 
It  is  true,  the  printed  portion  of  the  bills  of 
lading  uses  the  following  expression:  "The 
following  articles  and  pacliages  (contents 
unlmown),  marlced  and  consigned  as  below, 
to  wit  [then  follows  the  description  in  each 
bill  of  lading  in  writing,  which  is  in  part  as 
follows]:  1  car  orange  trees."  Again,  the 
evidence  shows  without  contradiction  that 
the  cars  were  marlced  on  the  outside  with 
the  names  and  residence  of  the  consignees, 
and  "orange  trees,"  marked  in  big  plain  let- 
ters. In  addition  to  this,  the  cars  had  open 
ventilators  at  each  end,  affording  an  oppor- 
tunity to  see  and  examine  the  contents.  De- 
fendant must,  therefore,  be  held  to  have 
Icnown  the  contents  of  the  cars,  or,  at  least, 
to  have  had  the  means  of  knowledge  at 
hand.  "It  is  the  duty  of  the  carrier  to  trans- 
port the  goods  by  the  usual  direct  route,  and 
for  any  loss  which  a  departure  from  such 
route  may  occasion  to  them  he  Is  liable." 
Hutch.  Carr.  {  312.  It  is  said,  however,  that 
where  there  are  two  or  more  customary 
routes,  and  the  carrier  is  left  free  to  choose 
between  them,  he  may  take  his  choice  with- 
out incurring  Increased  liability,  if  there  are 
no  special  reasons  which  make  the  route 
chosen  unsafe.  Express  Co.  v.  Kountze,  8 
WalL  342;  Maghee  v.  Transportation  Co.,  45 
N.  Y.  514.  Judging  from  the  testimony,  it 
can  hardly  be  said  that  the  route  by  which 
defendant  shipped  the  goods  in  this  case  was 
one  of  its  customary  routes.  With  a  through 
route  of  its  own  through  Texas,  New  Mexi- 
co, and  Arizona,  It  sent  the  goods  many  hun- 
dred miles  to  the  north,  over  roads  operated 
by  other  companies,  to  meet  its  Central  Pa- 
cific road  at  Ogde'n,  in  the  state  of  Utah. 
Conceding,  however,  that  the  route  was  a 
usual  one,  there  were  special  reasons  for  not 
sending  goods  which  were  liable  to  destruc- 
tion by  frost  over  this  northern  route  in 
winter,  where  defendant  might  reasonably 
have  expected  the  result  which  followed. 
When,  therefore,  defendant's  through  route 
via  Ft.  Yuma  was  obstructed  by  stress  of 
weather,  it  became  Its  duty  to  hold  the  goods 
until  that  or  some  other  safe  avenue  was 


opened,  or  to  notify  the  consignees  or  con- 
signor, and  take  their  directions  in  the  prem- 
ises. The  evidence  shows  that  they  did  this 
with  another  car  of  like  orange  trees  at  a 
date  a  little  earlier,  and  by  direction  of  the 
consignees  shipped  them  safely  throAgh  by 
the  Atlantic  &  Pacific  Railroad.  Where  goods 
are  marked  In  such  a  way  as  to  Indicate 
their  character,  or. as  to  give  notice  to  the 
carrier  that  their  safety  requires  that  tbey 
must  be  carried  in  a  particular  manner,  sucb 
marks  must  not  be  disregarded.  Hutch. 
Carr.  i  310.  In  view  of  all  the  surrounding 
circumstances,  we  are  of  opinion  that  the 
defendant,  by  a  failure  to  adopt  one  or  the 
other  of  the  foregoing  courses,  erred  in  judg- 
ment, and  became  liable  to  plaintiff  for  the 
results  which  followed.  The  evidence  fails 
to  establish  a  case  of  gross  or  wanton  negli- 
gence; but  still  does,  we  think,  show  a  want 
of  that  extraordinary  care  Imposed  upon 
common  carriers  of  goods. 

4.  A  carrier  Is  not  relieved  from  respon- 
sibility under  a  contract  that  be  shall  not 
be  responsible  if  he  has  been  guilty  of  neg- 
ligence. Railroad  Co.  v.  Pratt,  22  WalL  123. 
It  is  contrary  to  public  policy  to  permit  the 
carrier  to  stipulate  for  exemption  from  the 
effects  of  the  negligence  of  himself  or  his 
servants.  Hutch.  Carr.  §  260,  and  cases  there 
cited;  RaUroad  Co.  v.  Lockwood,  17  WalL 
357;  Liverpool  &  G.  W.  Steam.  Co.  v.  Phenix 
Ins.  Co.,  129  U.  S.  397,  9  Sup.  Ct  469. 

5.  As  to  the  measure  of  damages.  The 
court  below  awarded  damages  up  to  the  fun 
value  of  the  goods  at  the  point  of  destina- 
tion, although  the  uncontradicted  evidence 
tended  to  show  that  the  value  at  the  ship- 
ping point  was  about  one-half  of  that  given. 
It  will  be  observed  that  the  contract  be- 
tween the  plaintiff  and  the  Florida  Midland 
Railway  was  for  a  through  shipment  of  the 
goods  to  Riverside.  We  repeat  that  portion 
essential  to  the  matter  In  hand:  "Whereas, 
said  railway  company  has  agreed  that  the 
cost  of  transportation  •  •  •  shall  not  ex- 
ceed •  •  •  fl.97%  per  100  lbs.,  said  rates 
being  lower  than  the  regular  tariff  charges  of 
said  railway  company  and  connections: 
Now,  therefore,  said  shippers,  for  themselves 
and  consignees,  do  hereby  insure  said  Flori- 
da Midland  Railway  Company  and  all  lines 
over  which  said  shipments  may  pass  be- 
tween points  of  shipment  and  destination. 
•  •  •  It  Is  further  agreed  that  the  actual 
invoice  cost  at  point  of  shipment  will  be 
taken  as  measure  of  damages  to  govern  set- 
tlement of  any  damages  for  which  the  car- 
riers may  be  liable."  There  Is  a  wide  dis- 
tinction between  a  contract  for  exemptl<Mi 
from  liability  in  case  of  negligence  which  Is 
usually  held  In  derogation  of  public  policy 
because  tending  to  encourage  negligence, 
and  a  contract  fairly  made,  whereby.  In  con- 
sideration of  a  lower  freightage,  the  parties 
agree  upon  a  fixed  or  determinate  value  to 
be  placed  upon  the  article  to  be  shipped  in 
case  of  Its  loss.    Hutchinson,  at  section  250, 
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after  discussing  the  qaestlon  of  total  exemp- 
tion in  case  of  negligence,  adds:  "To  be  dis- 
tlnguistied  fr6m  tliese  cases,  however,— 
tbongh  the  distinction  is  not  always  ob- 
served,—are  those  cases,  obviously  different, 
in  which,  for  the  purpose  of  determining  the 
shipper's  liability  for  freight  and  the  car- 
rier's responsibility  for  damages,  the  value 
of  the  property  Is  agreed  upon.  When  such 
is  the  case,  the  supreme  court  of  the  United 
States  and  many  of  the  state  courts  bold,  to 
use  the  language  of  Mr.  Justice  Blatchford 
In  Hart  v.  RaUroad  Co.,  112  U.  S.  331,  5  Sup. 
Ct  151:  That  where  a  contract  of  the  kiM, 
signed  by  the  shipper,  is  fairly  made,  agree- 
ing on  the  valuation  of  the  property  carried, 
with  the  rate  of  freight  based  on  the  condi- 
tion that  the  carrier  assumes  liability  only 
to  the  extent  of  the  agreed  valuation,  even 
in  case  of  loss  or  damage  by  the  negligence 
of  the  carrier,  the  contract  will  be  upheld  as 
a  proper  and  lawful  mode  of  securing  a  due 
proportion  between  the  amount  for  which 
the  carrier  may  be  responsible  and  the 
freight  he  receives,  and  of  protecting  him- 
self against  extravagant  and  fanciful  valua- 
tion.' "  In  the  same  case  the  learned  Justice 
further  said:  "The  limitation  as  to  value 
has  no  tendency  to  exempt  from  liability  for 
negligence.  It  does  not  induce  want  of  care. 
It  exacts  from  the  carrier  the  measure  of 
care  due  to  the  value  agreed  on.  The  car- 
rier is  bound  to  respond  In  that  value  for 
negligence.  The  compensation  for  carriage 
is  based  on  that  value.  The  shipper  is  es- 
topped from  saying  that  the  value  is  greater. 
The  articles  have  no  greater  value  for  the 
purpose  of  the  contract  of  transportation 
between  the  parties  to  that  contract.  *  •  • 
There  is  no  violation  of  public  policy.  On 
the  contrary,  it  would  be  unjust  and  unrea- 
sonable, and  would  be  repugnant  to  the 
soundest  principles  of  fair  dealing  and  of 
the  freedom  of  contracting,  and  thus  In  con- 
flict with  public  policy,  if  a  shipper  should  be 
allowed  to  reap  the  benefit  of  the  contract  if 
there  is  no  loss,  and  to  repudiate  it  in  case  of 
loss."  We  understand  full  well  that  there 
are  many  cases  holding  a  contrary  doctrine 
to  that  enunciated  in  Hart  v.  Railroad  Co., 
supra,  but  we  think  that  case,  which  is  cit- 
ed as  a  leading  one,  is  founded  upon  reason 
and  Justice,  and  that  the  trend  of  Judicial 
opinion  is  to  the  doctrine  there  enunciated. 
See  cases  cited  in  Hart  v.  Railroad  Co.,  112 
U.  S.,  at  page  342,  5  Sup.  Ct.  156.  Respond- 
ent objects,  and  urges  that,  as  the  trees  in 
question  were  cultivated  by  the  plaintiff, 
there  was  not  and  could  not  be  any  "invoice 
price."  The  evident  answer  is  that  by  the 
term  "Invoice  price"  was  meant  the  cost  or 
value  of  the  property  at  the  shipping  point 
That  it  bad  a  fixed  value  at  that  point  was 
attested  by  the  evidence.  One  of  the  defipi- 
tions  of  an  invoice  is:  "A  writing  made  on 
behalf  of  an  importer,  specifying  the  mer- 
chandise imported,  and  its  cost  or  value." 
Black,   Law  Diet   Plaintiff  sued   upon  his 


special  contract,  and  averred  that  defendant 
received  the  goods  thereunder.  Defendant 
averred  In  Its  answer  "that  It  duly  perform- 
ed Its  duty  under  the  contract  set  out  In 
the  complaint"  We  think  the  demand  for 
damages  from  defendant  was  in  due  time, 
and  sufficiently  specific.  In  the  absence  of 
any  demand  by  defendant  of  an  Invoice,  to 
comply  with  the  contract.  We  think  the 
court  erred  In  overruling  the  objection  of 
defendant  to  proof  of  the  market  value  of 
the  trees  at  Riverside,  Instead  of  confining 
the  inquiry  to  the  cost  or  value  of  the  trees 
at  the  point  of  shipment  in  Florida,  as  per 
contract,  which,  with  the  freight  paid,  was 
the  true  measure  of  damages.  For  this  error 
we  recommend  that  the  Judgment  and  order 
appealed  from  be  reversed,  and  a  new  trial 
ordered. 

We  concur:    BELOHBR,  p.;  BBITT,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  reversed,  and  a  new 
trial  ordered. 


(116  Cal.  56) 
WILLIAMS  et  al.  v.  BERGIN.  (S.  F.  487.) 
(Supreme  Court  of  California.  Feb.  12,  1897.) 
Stkrbt  Assessment— SDPEKVisoRs—JuRianiOTioN 

—  Limitations—  DEMunRBB—PKEi.iMiNART  Act 

—  Performance   bt   Plaihtiff  —  Rcasonablb 
Time. 

1.  An  order  "that  granite  curbs  be  laid  on 
F.  street,  between  M.  and  T.  streets,  where  not 
already  laid,  and  that  the  roadway  thereof  be 
paved  with  basalt  blocks,  where  not  already  so 
paved,"  sufficiently  describes  the  work,  since 
nothing  is  left  to  the  discretion  of  the  superin- 
tendent of  streets. 

2.  Code  Civ.  Proc.  §  458,  providing  that  if 
the  plea  of  limitations  is  controverted,  the  par- 
ty relying  on  it  "must  establish,  on  the  trial, 
the  facts  showing  that  the  canse  of  action  is  so 
barred,"  does  not  apply  to  a  demurrer  to  a  com- 
plaint on  the  ground  that  the  facts  alleged 
therein  show  that  the  cause  of  action  is  barred. 

3.  A  demurrer  to  a  complaint  on  the  ground 
of  limitations  can  be  sustained  only  where  it 
affirmatively  appears  from  the  complaint  that 
plaintifTs  cause  of  action  is  barred. 

4.  Where'  a  statute  in  reference  to  municipal 
public  improvements  does  not  prescribe  any  par- 
ticular time  after  the  acceptance  of  the  work 
within  which  the  superintendent  of  streets  shall 
issue  the  assessment  and  warrant  therefor,  the 
mere  lapse  of  time  for  more  than  the  period 
fixed  as  the  duration  of  the  lien  is  not  a  bar 
to  their  issuance. 

5.  When  plaintiff's  right  of  action  depends 
upon  some  preliminary  act  which  he  has  to  per- 
form, and  the  time  within  which  such  act  must 
be  performed  is  indefinite,  a  reasonable  time  will 
be  allowed  therefor,  after  which  limitations  will 
begin  to  run. 

6.  What  is  a  reasonable  time  will  depend  up- 
on the  circumstances  in  each  case. 

7.  Where  a  right  of  action  depends  upon  an 
official  act  to  be  performed  by  a  public  officer, 
there  is  no  presumption  that  any  delay  in  the 
performance  was  unreasonable. 

8.  In  an  action,  commenced  February  26, 
1896,  on  a  street  assessment,  where  the  com- 
plaint shows  that  the  work  was  completed  May 
1,  1892,  and  that  the  superintendent  made  and 
issued   the  assessment  October  21,  1885,  and 
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the  ayermerts  are  as  consistent  with  holding 
that  the  delay  in  issuing  the  assessment  was 
owing  to  the  superintendent  as  to  plaintiff,  the 
complaint  is  not  demurrable  on  the  ground  that 
it  is  barred  by  limitations. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  C.  B. 
Hebbard,  Judge. 

Action  by  one  Williams  and  others  against 
one  Bergin.  From  a  Judgment  in  favor  of 
defendant,  plaintiffs  appeal.    Reversed. 

J.  C.  Bates,  for  appellants.  Thos.  I.  Ber- 
gin, In  pro.  per. 

HARRISON,  J.  Action  upon  a  street  as- 
sessment The  board  of  supervisors  of  San 
Francisco  ordered  "that  granite  curbs  be  laid 
on  Francisco  street  between  Mason  and  Tay- 
lor streets,  where  not  already  laid,  and  that 
the  roadway  thereof  be  paved  with  basalt 
blocks,  where  not  already  so  paved";  and  a 
contract  therefor,  awarded  to  the  plaintiffs, 
was  on  March  1,  1892,  entered  Into  between 
them  and  the  superintendent  of  streets.  The 
time  fixed  for  the  completion  of  the  contract 
was  60  days  from  Its  date.  It  Is  alleged  In 
the  complaint  that  the  work  was  completed 
according  to  the  terms  of  the  contract  with- 
in this  time,  and  was  accepted  by  the  su- 
perintendent, "who  thereupon,  on  the  21st 
day  of  October,  1895,  made  and  issued  an  as- 
sessment therefor,"  and  on  the  same  day  is- 
sued a  warrant  for  its  collection.  The  pres- 
ent action  was  commenced  February  26, 
1896.  The  defendant  demurred  to  the  com- 
plaint upon  the  grounds  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  and  that  It  appears  upon  Its  face  that 
the  supposed  cause  of  action  alleged  therein 
Is  barred  by  the  statute  of  limitations.  The 
demurrer  was  sustained,  and  the  plaintiffs 
have  appealed. 

1.  The  description  of  the  work  was  suffi- 
cient to  give  to  the  board  jurisdiction  to  or- 
der the  Improvement  "  Whether  granite 
curbs  had  been  laid  on  any  part  of  the  street, 
or  any  part  of  the  roadway  had  been  paved 
with  basalt  blocks,  as  well  as  the  extent 
thereof,  was  capable  of  exact  ascertainment 
and  did  not  depend  on  the  arbitrament  or 
discretion  of  the  superintendent  of  streets. 
If  the  assessment  should  include  any  expense 
for  paving  or  for  curbs  that  were  laid  at  the 
date  of  the  order,  It  should  be  corrected  on 
an  appeal  therefrom.  Assessments  In  which 
the  work  has  been  similarly  described  have 
been  frequently  sustained.  McDonald  v. 
Connlff,  99  Cal.  386,  34  Pac.  71;  Perine  v. 
Erzgraber,  102  Cal.  234,  36  Pac.  585. 

2.  The  demurrer  sufficiently  presented  the 
defense  of  the  statute  of  limitations.  Bren- 
nan  v.  Ford,  46  Cal.  7.  The  provisions  of 
section  458,  Code  Civ.  Proc.,  have  reference 
to  cases  In  which  the  statute  Is  pleaded'  in 
the  answer  as  an  affirmative  defense.  It  Is 
in  an  answer,  and  not  in  a  demurrer,  that 
"facts  showing  the  defense"  would  be  prop- 
er, and  the  provision  that  "the  party  plead- 


ing must  establish  on  the  trial  the  facts 
showing,  that  the  cause  of  action  is  so  bar- 
red"  clearly  indicates  that  the  section  has 
no  reference  to  a  demurrer  to  a  complaint 
upon  the  ground  that  the  facts  alleged  there- 
in show  that  the  canse  of  action  Is  barred. 
In  such  a  case  It  Is  sufficient  to  Spedty  the 
statute  as  one  of  the  grounds  of  the  demur- 
rer. A  demurrer  upon  this  ground  can  be 
sustained,  however,  only  when  it  affirmative- 
ly appears  from  the  complaint  that  the  plain- 
tiff's cause  of  action  Is  barred.  The  defend- 
ant cannot,  in  support  of  the  demurrer,  in- 
voke other  facts  which  might  be  Introduced 
In  bis  defense. 

3.  The  grounds  urged  by  the  defendant  in 
support  of  the  demurrer  are  that,  inasmuch 
as    the    statute    provides    that    the    superin- 
tendent shall  make  the  assessment  and  Issue 
the  warrant  thereon  "after  the  contractor 
has  fulfilled  bis  contract"  to  his  satisfac- 
tion, a  delay  In  making  the  same  of  more 
than  three  years  after  his  acceptance  of  the 
work  is  unauthorized,  and  the  assessment 
and  warrant  issued  by  bim  are  incapable  of 
enforcement    As  the  statute  does  not  pre- 
scribe any  particular  time  after  the  accept- 
ance of  the  work  within  which  the  superin- 
tendent shall  issue  the  assessment  and  war- 
rant, the  mere  lapse  of  time  for  more  than 
the  period  fixed  as  the  duration  of  the  Uen  is 
not  of  itself  a  bar  to  their  Issuance,  since  the 
issuance  may  have  been  delayed  by  circmn- 
stanccs     sufficient    to    Justify    the     delay. 
Whether  they  were  sufficient  therefor  was  to 
be  considered  by  the  officer  before  makiDg 
the  assessment,  and,  as  he  Is  presumed   to 
have  regularly  performed  his  official  dnty. 
bis  act  In  making  the  assessment  Is  entitled, 
prima  facie,  to  be  considered  valid,  If  there 
could   have  been  any  circumstances    under 
which  an  assessment  would,  after  such  laps^e 
of  time,  have  been  authorized.     If  there  are 
any  facts  or  reasons  why  the  lapse  of  time 
was  such  as  to  deprive  him  of  the  right  to 
make  the  assessment,  they  should  be   pre- 
sented as  affirmative  matter  In  defense  there- 
to. 

4.  It  Is  further  contended  by  the  defend- 
ant that,   inasmuch  as  the  plaintiffs    were 
entitled  to  demand  the  assessment  and  v^ar- 
rant    from    the   superintendent    Immediately 
upon  his  acceptance  of  the  work,  they  could 
not,  by  their  delay  In  making  such  demand, 
suspend  the  running  of  the  statute  In  favor 
of  the  property  owner.    The  rule  is  well  s:et- 
tled  that  when  the  plaintiff's  right  of  action 
depends  upon  some  act  which  he   has    to 
perform   preliminarily  to  commencing   suit. 
and  he  is  under  no  restraint  or  dlsability 
In  the  performance  of  such  act,  he  cannot 
suspend  indefinitely  the  running  of  the  stAt- 
nte  of  limitations  by  a  delay  in  performing 
such  preliminary  act,  and  that  If  the  tlute 
within  which  such  act  Is  to  be  performed    is 
Indefinite  or  not  specified,  a  reasonable  time 
will  be  allowed  therefor,  and  the  statute  -will 
begin  to  run  after  the  lapse  of  such  reason- 
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able  time.  tVbat  Is  a  reasonable  time  will 
depend  upon  the  circumstances  of  each  case. 
A  party  cannot  by  bis  own  negligence,  or 
for  his  own  convenience,  stop  the  running 
of  the  statute.  Palmer  v.  Palmer,  36  Mich. 
487;  Baiiroad  Co.  v.  Burllngame,  36  Kan.  628, 
14  Pac.  271;  Ball  v.  Railroad  Co.,  62  Iowa, 
751,  16  N.  W.  592;  High  v.  Commissioners, 
92  Ind.  580;  Bills  t.  Mining  Co.,  106  Cal. 
21,  39  Pac.  43;  Thomas  v.  Beach  Co.  (CaL) 
46  Pac.  899.  The  rule  rests  upon  the  prin- 
ciple that  the  plaintiff  has  it  in  his  power  at 
all  times  to  do  the  act  which  fixes  his  right 
of  action.  The  reason  of  the  rule,  however, 
ceases  when  the  right  of  action  Is  not  under 
bis  control,  but  depends  upon  the  act  of  an- 
other; and  when  the  act  upon  which  his 
right  to  maintain  an  action  depends  is  an  of- 
ficial act,  to  be  performed  by  a  public  oflS- 
cer  in  the  line  of  his  official  duty,  there  is  no 
presumption  that  any  delay  in  its  perform- 
ance was  unreasonable.  In  the  present  case 
the  plaintiff  had  no  right  of  action  until  aft- 
er the  Issuance  and  return  of  the  warrant, 
and  there  is  nothing  in  the  complaint  from 
which  it  can  be  inferred  that  there  was  an 
unreajsonable  delay  in  the  issuance  of  these 
documents.  If  it  had  appeared  therein  that 
the  plaintiffs  had  neglected  to  malie  a  de- 
mand therefor  for  an  unreasonable  time,  or 
greater  than  the  period  during  which  the  as- 
sessment would  have  been  a  lien  upon  the 
property,  there  might  have  been  ground  for 
holding  them  barred  from  enforcing  the  as- 
sessment; but,  since  the  averments  in  the 
complaint  are  quite  as  consistent  with  hold- 
ing that  the  delay  In  issuing  the  assessment 
was  owing  to  the  superintendent  as  to  the 
plaintiffs.  It  must  be  held  that  it  does  not 
appear  therefrom  that  the  plaintiffs'  cause 
of  action  is  barred  by  the  statute.  If  in  fact 
the  delay  resulted  from  such  neglect  or  oth- 
er conduct  of  the  plaintiffs  as  should  deprive 
them  of  the  right  to  enforce  the  assessment, 
such  defense  can  be  fully  set  forth  in  the 
answer.    The  Judgment  is  reversed. 


We  concur:  VAN  FLEET,  J.;  GAROUTIE, 


J. 


(U6  Cal.  75) 

PEOPLE  V.  BOSQUET.     (Cr.  191.) 
(Supreme  Court  of  California.     Feb.  15,  1897.) 

CONSTITPTIONAL    LaW — DXJE    PROCESS  OF    LAW  — 

Pkostitdtion  —  Instructions  —  Impeachino 
Witness— SiPFiciESCT  of  Poondation. 

1.  Act  March  31,  1891  (St.  1891,  p.  285),  pro- 
viding that  a  husband  who  "connives  at,  con- 
sents to,  or  permits"  the  placing  or  leaving  of 
his  wife  in  a  house  of  prostitution,  shall  be  con- 
victed for  felony,  does  not  deprive  him  of  his 
liberty  without  due  process  of  law,  on  the 
ground  that  it  malcca  criminal  a  mere  opera- 
tion of  the  mind. 

2.  In  a  prosecution  under  Act  March  31, 
1891  (St.  1891,  p.  285),  malcing  it  a  felony  for 
a  hnslrand  to  place  or  leave,  or  to  consent  to  the 
placing  or  leaving  of.  his  wife  in  a  house  of 
prostitution,  an  instruction  that  defendant's 
consent  could  be  shown  by  some  "omission,"  as 
well  as  by  his  act  or  declaration,  is  correct. 


3.  Asking  a  witness  whether  he  rcfmembers 
"telling  A.,  at  one  time,  in  a  conversation  on 
L  street,  in  this  city,  about  three  months  ago,— 
within  the  last  five  months, — that,"  etc.,  suffi- 
ciently identifies  time,  place,  and  person,  as  re- 
quired by  Code  Civ.  Proc.  $  2052,  to  lay  a 
foundation  for  impeaching  the  witness. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Sacramento  coun- 
ty; A.  C.  Hinkson,  Judge. 

Eugene  Bosquet  wa«  convicted  of  a  felony, 
and  appeals.    Affirmed. 

B.  C.  Hart  and  O.  T.  Jones,  for  appellant. 
W.  F.  Fitzgerald,  Atty.  Gen.,  C.  N.  Post,  Dep. 
Atty.  Gen.,  and  Frank  D.  Ryan,  Dist  Atty., 
for  the  People. 

SBARLS,  C.  Defendant  was  Informed 
against  hi  the  county  of  Sacramento,  under  a 
statute  approved  March  31, 1891,  entitled  "An 
act  to  prevent  the  placing  or  keeping  or  leav- 
ing of  married  women  in  houses  of  prostitu- 
tion, and  to  punish  persons  therefor."  St. 
1891,  p.  285.  He  pleaded  not  guilty,  and,  up- 
on a  trial,  was  convicted.  He  thereupon 
moved  in  arrest  of  Judgment,  and  also  for  a 
new  trial,  both  of  which  motions  were  de- 
nied, and  defendant  was  sentenced  to  five 
years'  Imprisonment  in  the  state  prison.  De- 
fendant appeals  from  the  Judgment,  and 
from  the  orders  above  specified. 

The  statute  above  referred  to,  and  upon 
which  the  prosecution  Is  based,  reads  as  fol- 
lows: 

"Section  L  Any  man  who  by  force,  fraud, 
intimidation,  threats,  persuasion,  promises  or 
any  other  means,  places  or  leaves,  or  pro- 
cures any  other  person  or  i>er8on8  to  place 
or  leave,  his  wife  In  a  house  of  prostitution, 
or  connives  at,  consents  to  or  permits  the 
placing  or  leaving  of  his  wife  in  a  house  of 
prostitution,  or  allows  or  permits  his  wife  to 
remain  therein,  shall  be  guilty  of  a  felony, 
and  on  conviction  thereof  shall  be  Imprisoned 
In  the  state  prison  for  not  less  than  three 
years  nor  more  than  ten  years. 

"Sec.  2.  In  all  prosecutions  under  this  act 
the  wife  shalPbe  a  competent  witness  against 
the  husband." 

The  first  point  made  by  appellant  for  rever- 
sal is  that  that  portion  of  the  statute  of  March 
31,  1891,  which  permits  a  conviction  of  a 
husband  for  felony  "for  conniving  at,  per- 
mitting, or  consenting  to  the  placing  or  leav- 
ing of  his  wife  In  a  house  of  prostitution," 
is  in  violation  of  section  13  of  article  1  of 
the  constitution,  "in  that  It  deprives  a  man 
of  his  liberty  without  due  process  of  law;  It 
makes  criminal  a  mere  conviction,  act,  or  op- 
eration of  the  mind."  Section  20  of  our  Penal 
Code  only  enunciated  a  familiar  principle  of 
law  when  It  declared  that  "in  every  crime  or 
public  offense  there  must  exist  a  union  or 
Joint  operation  of  act  and  Intent,  or  criminal 
negligence."  The  "connivance,"  "consent," 
"permission,"  of  the  husband,  spoken  of  In 
the  statute,  are  used  to  characterize  the  sub- 
stantive act  of  the  wife  In  being,  remaining, 
or  living  In  a  house  of  prostitution.    The  fact 
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of  the  wife  being  In  a  place  of  that  character 
Is  the  central  and  essential  fact  or  predicate, 
just  as,  in  murder,  the  death  of  the  person 
charged  to  have  been  murdered  is  an  essen- 
tial fact.  This  being  admitted  or  proven,  the 
consent,  permission,  or  connivance  of  the  de- 
fendant is  to  be  proven  by  such  declarations, 
acts,  or  omissions  as  outwardly  manifest  the 
intention.  We  fail  to  appreciate  the  force  of 
appellant's  objection,  or  to  see  any  violation 
of  the  constitutional  provision  referred  to,  in 
the  information  against,  trial  and  conviction 
of,  the  defendant. 

It  is  next  urged  that  the  court  erred  in  add- 
ing the  words  Inclosed  in  parentheses  to  the 
following  instruction  aslced  by  defendant, 
and  given  with  such  addition  by  the  court: 
"Even  though  the  testimony  should  show  that 
the  defendant  was  married  to  Lucy  Bosquet, 
his  wife,  and  that  she  is  a  prostitute  and  lived 
in  a  house  of  prostitution,  that  is  not  enough 
of  itself  to  warrant  his  conviction  on  this 
charge,  but  you  must  be  satisfied  by  the  evi- 
dence, beyond  all  reasonable  doubt,  that  he 
allowed  or  permitted  her  to  be  placed  in  or 
to  remain  in  a  house  of  prostitution  by  some 
act  or  declaration  (or  omission)  of  his;  that 
is,  that  she  was  in  a  house  of  prostitution  by 
his  consent."  The  pith  of  the  instruction  is 
contained  in  the  last  sentence,  viz.:  "That  is, 
that  she  was  in  a  house  of  prostitution  by  his 
consent."  Now,  consent  may  be  evinced' in  a 
variety  of  ways.  A  failure  to  object  to  a 
transaction,  with  a  full  knowledge  of  all  the' 
facts  and  circumstances,  and  where,  it  be- 
comes the  duty  of  one  to  dissent,  although 
an  omission,  is  evidence  from  which  consent 
may  properly  be  inferred.  There  was  ample 
evidence  in  the  case  to  give  point  to  the  in- 
struction as  modified,  and  hence  we  thintc  it 
was  proper.  The  instructions  on  the  part  of 
the  defendant  are  too  lengthy  to  be  repeated 
here.  They  were  full,  explicit,  and  quite  as 
favorable  to  the  defendant  as  the  facts  war- 
ranted. 

It  is  further  urged  by  appeUant  that  "the 
trial  court  erred  in  permitting  the  prosecu- 
tion to  impeach  the  testimony  of  Lucy  Bos- 
quet, under  an  InsuflBclent  foundation."  Lu- 
cy Bosquet  was  the  wife  of  the  defendant, 
and  was  a  witness  in  his  behalf.  She  testi- 
fied that  she  lived  in  a  house  of  prostitution 
at  229%  L  street,  Sacramento,  which  she  rent- 
ed, and  In  which  she  plied  her  vocation  as 
a  prostitute;  that  she  had  followed  that  busi- 
ness prior  to  her  marriage  to  the  defendant; 
that  she  had  promised  to  reform,  but  prefer- 
red to  follow  her  former  calling;  that  her 
husband  always  objected  to  her  doing  so,— 
never  in  any  way  consented  thereto;  that  he 
expostulated  with  her  as  to  her  meretricious 
conduct;  and  much  more  to  the  same  effect. 
Upon  cross-examination,  counsel  for  the  pros- 
ecution put  to  her  the  following  question: 
"You  remember  of  telling  her  [Amelle  De 
Longe,  of  whom  she  had  spoken],  at  one  time, 
in  a  conversation  on  L  street,  in  this  city 
[Sacramento],    about    three    months    ago,— 


within  the  last  five  months,- that  Eugene 
was  very  good  to  yon;  that  he  wanted  you  to 
live  in  the  crib  six  or  seven  months  more, 
or  six  or  seven  months  longer,  in  order  that 
you  could  earn  money  enough  for  he  and  yon 
to  go  to  Paris?"  To  this  question  she  an- 
swered, "No;  I  never  said  that  to  anybody." 
In  rebuttal,  Amelle  De  Longe  was  called,  and, 
in  answer  to  the  question  put  to  Lucy  Bos- 
quet, answered  that  the  latter  did  so  state  to 
her  (the  said  Amelle)  at  the  time  and  place 
mentioned.  Was  the  foundation  sufficient? 
Section  2052  of  our  Code  of  Civil  Procedure 
enunciates  the  rule  as  it  previously  existed  In 
this  state  and  most  of  the  states  of  the  Union. 
It  is  in  part  as  follows:  "A  witness  may  al- 
so be  impeached  by  evidence  that  he  haa 
made,  at  other  times,  statements  inconsistent 
with  his  present  testimony;  but  before  this 
can  be  done  the  statements  must  be  related 
to  him,  with  the  circumstances  of  times,  pla- 
ces, and  persons  present,  and  he  must  be  ask- 
ed whether  he  made  such  statements,  and,  if 
so,  allowed  to  explain  them."  The  time  and 
place  of  the  conversation,  and  the  person  with 
whom  had,  should  be  specified  with  suffi- 
cient definlteness  to  enable  the  witness  dear- 
ly to  identify  it.  The  identification  of  the  oc- 
casion and  the  person  to  whom  the  statement 
is  made  are  of  prime  importance  In  directing 
the  attention  of  the  witness  to  the  subject- 
matter.  Oil  Co.  V.  Van  Btten,  107  U.  S.  325, 
1  Sup.  Ct  178;  KoeMer  t.  Buhl,  94  Mich.  406. 
54  N.  W.  157;  People  v.  Devlne,  44  Cal.  452; 
Birch  V.  Hale,  99  Cal.  299,  33  Pac.  1068.  In 
People  y.  Turner,  05  Cal.  540,  4  Pac.  553,  the 
question  was:  "Did  yon  not  state.  In  tbe 
month  of  September,  in  the  presence  of  Wil- 
liam Knowles  and  James  Robinson,  on  tbe 
way  between  town  here  and  the  race  traclc, 
that  you  would  go  into  court?"  etc.;  and  It 
was  held,  that  the  question  was  sufficiently 
definite  to  lay  the  foundation  for  an  impeach- 
ment of  the  witness.  If  the  circumstances 
stated  in  the  question  are  such  as  to  describe 
the  occasion  with  reasonable  certainty,  a  va- 
riance as  to  the  time  has  been  held  unneces- 
sary. Jones,  Ev.  §  849.  In  Nelson  v.  Iver- 
son,  24  Ala.  9,  where  the  time  was  designat- 
ed as  in  the  spring  of  a  given  year,  when  it 
was  in  fact  February,  it  was  held  sufficient. 
In  Lawler  v.  McPheeters,  73  Ind.  577,  it  was 
held  that,  where  the  impeaching  witness 
could  not  recollect  the  date,  it  was  sufficient 
that  he  was  about  to  speak  of  the  declaration 
or  conversation  to  which  the  attention  of  the 
principal  witness  had  been  called.  In  the 
present  case  the  question  put  to  the  principal 
witness  was  accurate  and  explicit  as  to  tbe 
statement  made,  the  person  to  whom  made, 
the  place  where  made,  and,  we  think,  soffi- 
ciently  explicit  as  to  time,  to  entitle  the  prose- 
cution to  contradict  the  statement  by  the  wit- 
ness. The  evidence  was  conflicting.  Both 
defendant  and  his  wife,  while  admitting  that 
the  latter  lived  in  a  house  of  prostitution,  de- 
nied that  it  was  by  the  procurement  or  con- 
sent of  the  former.    On  the  other  hand,  there 
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was  sufficient  testimony  on  the  part  of  the 
prosecution.  If  credited  by  the  Jury,  as  it  must 
have  been,  to  warrant  the  verdict  as  ren- 
dered. Finding  no  reversible  error  tn  the  rec- 
ord, we  recommend  that  the  Judgment  and  or- 
ders api)ealed  from  be  affirmed. 

I  concur:    BELCHER,  C 

PER  CURIAAI.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  and  or- 
ders appealed  from  are  affirmed. 


(57  Kan.  705) 

STATE  V.  NEWMAN. 

(Supreme  Court  of  Kansas.     Feb.  6,  1897.) 

Homicide  —  INSANITT  —  Evidenob  — Pkovinob  op 
Jury. 

1.  Where  the  defense  of  insanity  is  inter- 
posed in  a  prosecution  for  murder,  the  impor- 
tant qnestion  is  the  mental  capacity  or  inca- 
pacity of  the  defendant  at  the  time  ot  the  homi- 
cide; but  testimony  as  to  his  state  of  mind 
shortly  before  and  after  the  homicide  may  be 
received  as  tending  to  show  his  mental  condi- 
tion at  the  time  of  the  homicide. 

2.  Where  testimony  is  received  tending  to 
show  that  the  defendant  was  mentally  incapa- 
ble of  committing  a  crime,  it  is  the  duty  of  the 
court  to  charge  the  jury  upon  the  law  applica- 
ble to  that  defense. 

8.  Although  the  testimony  may  be  weak  as 
compared  with  other  testimony  tending  to  show 
sanity,  the  duty  of  weighing  the  same  is  for 
the  determination  of  the  jury;  and  in  such  case 
a  refusal  to  submit  the  question  to  the  jury, 
with  proper  instructions  as  to  the  law  govern- 
ing the  «ame,  is  error. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Jackson  county; 
£<oui8  A  Myers,  Judge. 

Samuel  F.  Newman  was  convicted  of  man- 
slaughter, and  appeals.    Reversed. 

Samuel  F.  Newman  was  charged  with  the 
murder  of  Charles  Hoover  on  the  evening  of 
October  17,  1886.  At  the  trial  he  was  found 
guilty  of  manslaughter  In  the  second  degree, 
and  the  punishment  adjudged  was  imprison- 
ment at  hard  labor  for  a  term  of  three  years. 
The  following  is  a  summary  of  the  evidence 
as  shown  by  the  record:  "The  testimony 
tended  to  show  and  prove  that  Charles  Hoo- 
ver, an  unmarried  man,  of  about  thirty  years 
of  age,  on  the  evening  of  October  17,  1895, 
went  from  his  home  In  Holton  to  the  bouse  of 
defendant,  Samuel  F.  Newman,  situated  on 
a  farm  about  seven  miles  from  Holton,  going 
In  a  buggy  drawn  by  one  horse.  That  at  the 
home  of  the  defendant  on  that  evening  was 
the  wife  of  the  defendant  and  his  three  little 
children.  That  the  neighbors  of  defendant 
were  notified  by  the  brother  of  defendant, 
one  James  Newman,  that  Charles  Hoover  had 
been  shot  and  killed  by  the  defendant  in  this 
action.  That  the  neighbors  got  to  the  home 
of  defendant  between  1  and  2  o'clock  of  the 
morning  of  October  IS,  1895,  and  found 
Charles  Hoover  dead  In  the  yard,  his  body 
lying  on  his  face,  his  head  being  about 
twelve  feet  east  of  the  porch,  and  his  feet  ly- 
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Ing  the  length  of  his  body  nearer  the  porch. 
There  were  three  places  where  there  were 
pools  of  blood,  about  the  same  distance  from 
the  porch.  A  bullet  bole  shot  by  a  ball  from 
a  Winchester  rifle  entered  his  bead  at  the 
back,  and  came  out  over  bis  left  eye  and  the 
forehead,  and  of  which  wound  he  died.  The 
body  was  quite  cold  when  first  found  by  the 
neighbors.  The  place  where  he  was  found 
was  In  the  coimty  of  Jackson,  In  the  state  of 
Kansas.  The  window  curtains  were  drawn 
down.  The  door  of  the  kitchen  had  the  ap- 
pearance of  being  bursted  In  from  the  out- 
side. Two  pistol  shots  were  fired  Into  the 
west  wall  from  the  east  or  from  the  direction 
of  the  east  kitchen  door,  which  had  been 
broken  open.  There  was  an  appearance  of  a 
scuffle  having  taken  place  In  the  kitchen  and 
near  the  east  door.  That  on  the  wooden  cell- 
ing of  the  kitchen  there  were  marks  of  some 
sort  of  a  pistol  or  gun  barrel  having  been 
scraped  along  the  ceiling  In  two  places,  hav- 
ing the  appearance  of  there  having  been  a 
struggle  to  obtain  it  On  the  dead  body  of 
Hoover  were  found  two  letters  from  the  wife 
of  the  defendant  to  Hoover,  one  inviting  him 
to  meet  her  In  Holton  on  the  night  of  October 
16,  1895,  and  the  other  upbraiding  him  for 
not  meeting  her  as  requested  in  preceding 
letter,  and  Inviting  him  to  come  out  to  her 
home  on  the  evening  of  October  17,  1895,  as 
her  husband  would  be  gone  from  home  to 
Dennlson.  It  was  admitted  that  Hoover 
went  to  the  home  of  the  defendant  for  the 
purpose  of  having  sexual  intercourse  with  the 
wife  of  the  defendant  Hoover  was  found 
unarmed,  with  the  exception  of  a  small  rock 
In  his  coat  pocket.  He  was  fully  dressed. 
There  was  no  bed  In  the  kitchen  where  the 
shots  were  fired.  The  defendant  was  found 
by  the  neighbors  on  the  kitchen  floor,  lying 
upon  his  back,  moaning  and  apparently  in 
great  agony.  The  body  of  Hoover  showed 
a  cut  on  the  forehead,  and  a  bruise  or  two 
on  the  head,  and  a  cut  in  his  hat.  The  in- 
side of  his  hat  was  stained  with  blood,  which 
was  found  in  the  kitchen.  There  was  blood 
on  the  west  doorcaslng  about  five  feet  eight 
Inches  from  the  floor.  The  top  binge  was 
bloody  and  bent.  A  Winchester  rifle,  the 
property  of  James  Newman,  brother  of  de- 
fendant, and  a  pistol,  bent  and  partly  broken, 
which  defendant  had  bought  on  October  15, 
1896,  were  found  in  the  kitchen.  James  New- 
man lived  about  half  a  mile  north  of  defend- 
ant, on  the  same  farm.  And  that  James 
Newman  had  that  afternoon  taken  bis  wife 
to  Holton,  and  left  her  for  the  night  That 
as  late  as  8  p.  m.  of  October  17,  1895,  the  de- 
fendant and  James  Newman  were  seen  in 
Clrcleville,  about  four  miles  away  from  de- 
fendant's home.  That  they  stopped  at  James 
Newman's  house,  and  took  with  them  his 
Winchester  gun,  on  defendant's  return  home 
that  night.  It  was  testifled  to  that  defend- 
ant had  said  that  Hoover  did  not  flght  him 
back.  That  he  had  shot  Hoover  with  a 
Winchester  rifle  while  Hoover  was  running 
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away.  It  is  also  shown  that  no  evidence  of 
cuts  or  bruises  were  fonnd  on  person  of  de- 
fendant. The  defendant  put  upon  the  stand 
witnesses  who  testified  as  to  his  good  charac- 
ter; and  one  witness,  Alexander  Newman, 
testified  that  the  defendant  was  found  by 
htm  at  about  1  o'clock  of  the  morning  after 
the  liilling  in  a  dazed  condition,  as  if  he  did 
not  know  what  he  was  doing;  and  also  one 
witness,  John  Hicks,  testified  that  Hoover 
tried  to  bon-ow  a  revolver  of  him  on  the 
afternoon  of  the  homicide."  The  defendant 
complains  of  the  rulings  made  on  the  trial, 
and  brings  the  case  here  for  review. 

Waters  &  Waters  and  David  Overmyer, 
for  appellant.  F.  B.  Dawes,  Atty.  Gen.,  A. 
E.  Crane,  and  Keeler.  Welch  &  Hite,  for  the 
State. 

JOHNSTON,  3.  (after  stating  the  facts).  The 
most  important  exception  urged  by  the  appel- 
lant for  reversal  was  taken  upon  the  refusal 
of  the  court  to  charge  the  Jury  upon  the  de- 
fense of  insanity.  Testimony  tending  to  show 
mental  derangement  and  incapacity  was  of- 
fered and  received,  but  the  court,  upon  re- 
quest, declined  to  submit  the  question  or 
take  the  opinion  of  the  jury  thereon.  It 
appears  that  soon  after  the  tragedy  New- 
man was  found  lying  on  his  back,  moaning 
and  apparently  in  great  agony;  and  there 
was  testimony  also  that  he  was  in  a  dazed 
condition,  as  if  he  did  not  know  what  he 
was  doing.  The  shocking  discovery  of  an 
adulterer  in  the  house  with  his  wife,  the 
mother  of  his  three  children,  would  natural- 
ly cause  tremendous  excitement  and  mental 
disturbance.  Hoover  had  gone  into  the 
home  of  Newman  for  the  purpose  of  having 
sexual  intercourse  with  his  wife,  and  what 
their  situation  was  when  found,  or  whether 
taken  in  the  act  of  adultery,  does  not  ap- 
pear. Knowledge  of  his  wife's  shame,  or 
even  the  discovery  of  his  wife  in  the  lustful 
embrace  of  Hoover,  afCoi-ded  Newman  no 
excuse  or  Justification  for  killing  Hoover. 
Such  a  discovery,  as  the  court  properly  ad- 
vised the  Jury,  might  be  considered  by  them 
In  determining  the  degree  of  the  oftense  of 
which  the  defendant  was  guilty,  if  guilty  of 
any,  but  could  not  of  Itself  Justify  or  ex- 
cuse the  killing  of  the  deceased.  However, 
the  shock  and  mental  disturbance  necessari- 
ly caused  by  such  discovery  might  be  con- 
sidered in  connection  with  the  testimony 
that  Newman  was  dazed  and  appeared  not 
to  know  what  he  was  doing.  It  is  argued 
that  preparation  for  the  difficulty  and  the 
recollection  of  the  occurrences  by  Newman 
are  inconsistent  with  the  idea  of  actual  in- 
sanity. It  is  true  that  the  testimony  of 
mental  incapacity  is  not  strong,  and  possibly 
the  Jury  might  have  readily  concluded  that 
it  was  insufficient  to  relieve  Newman  of  re- 
sponsibility for  the  homicide.  The  testimo- 
ny upon  this  question  related  to  his  conduct 
after    the  homicide,   and,  of  course,  it  Is 


without  effect  unless  it  appears  that  Insan- 
ity existed  at  the  time  the  alleged  offense 
was  committed.  In  such  case,  however,  the 
acts  and  conduct  of  the  defendant  shortly 
before  or  after  the  homicide  may  be  shown 
In  order  to  determine  his  mental  condition 
at  the  time.  The  testimony  was  recelTed 
by  the  court,  and  whether  strong  or  weak, 
whether  sufficient  or  Insufficient,  to  show 
Insanity,  were  questions  for  the  determina- 
tion of  the  jury.  In  such  cases  testimony 
of  claimed  mental  disorder  should  be  care- 
fully scrutinized  and  weighed,  but  the  prov- 
ince of  estimating  the  weight  of  the  testimo- 
ny belongs  to  the  jury  rather  than  the  court. 
In  denying  their  request  for  an  instruction 
which  appears  to  have  been  drawn  In  prop- 
er form,  the  court  undertook  to  estimate  the 
weight  of  the  testimony,  and  clearly  trench- 
ed upon  the  functions  of  the  Jury.  The  tes- 
timony does  not  reveal  the  details  of  the 
homicide,  but  there  is  abundant  evidence  of 
a  terrible  struggle  in  and  about  the  bonse. 
The  door  had  been  broken  open,  the  ceiUng 
of  the  kitchen  had  been  scraped  by  a  gnn 
or  pistol  barrel,  two  shots  had  been  fired  in- 
to the  walls,  blood  was  found  In  several 
places  as  well  as  upon  the  doorcasing,  and 
the  hinge  of  the  door  was  bloody  and  bent. 
Who  began  the  struggle  and  who  was  the  ag- 
gressor in  the  fight,  or  what  occurred  imme- 
diately prior  to  the  killing  of  Hoover,  can 
only  be  surmised.  The  testimony  is  very 
meager  and  unsatisfactory  in  some  respects, 
but,  in  view  of  the  statements  alleged  to 
have  been  maOe  by  the  defendant,  we  re- 
gard it  to  be  sufficient  to  take  the  case  to 
the  Jury.  The  claim  that  the  verdict  is 
without  support  cannot  be  sustained.  The 
testimony  was  largely  circumstantial,  how- 
ever, and  it  was  therefore  vitally  important 
to  the  defendant  that  the  Jury  should  l>e 
fully  and  fairly  charged  upon  all  the  issnes 
in  the  case. 

A  number  of  other  exceptions  were  taken 
to  the  rulings  upon  the  instructions,  bnt, 
except  the  omission  of  an  instruction  upon 
the  subject  of  Insanity,  we  discover  no 
cause  for  complaint.  In  every  other  respect 
the  charge  appears  to  cover  the  testimony 
in  the  case,  and  to  fairly  present  the  law 
applicable  to  the  facts  upon  which  proof  was 
ofCered.  For  the  error  mentioned  the  jndg- 
ment  will  be  reversed,  and  the  cause  re- 
manded for  a  new  trial.  All  the  Justices 
concurring. 


(IS  Waab.  393) 
GOETZINGER  v.  ROSENFELD  et  al. 
(Supreme  Court  of  Washington.    Feb.  2,  1897.) 

Appeal— ScPFiciENCT  or  Bkiep— Mortoaoe— Pri- 
oBiTT  OP  LlE^;. 
1.  Where  the  court  made  no  special  findings 
of  fact  separately  from  its  decree,  bnt  adjudged 
the  lien  of  a  mortgage  superior  to  that  of  a 
judgment,  appellant's  brief,  assigning  as  error 
B\ich  holding,  sufficientlr  points  out  the  error 
complained  of. 
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2.  Where  a  mortgage  Is  given  to  secure  an 
antecedent  ^ebt,  it  is  not  prior  in  lien  to  a  judg- 
ment entered  the  s^e  day  on  whicli  tlie  mort- 
gage was  filed,  though  the  judgment  entered 
was  not  filed  until  after  the  filing  of  the  mort- 
gage, but  will  prorate  with  the  judgment. 

Appeal  from  superior  court,  Yakima  county; 
Carroll  B.  Graves,  Judge. 

Action  by  George  Goetzlnger  against  James 
L.  Rosenfeld  and  others.  Judgment  for 
plaintiff,  and  defendant  W.  H.  Vessey  and 
wife  appeal.    Reversed. 

Whltson  &  Parker,  for  appellants.  H.  J. 
Snlvely  and  Fred  Miller,  for  respondent 

REAVIS,  J.  The  plaintiff  commenced  an 
action  in  the  superior  court  of  Yakima  coun- 
ty to  foreclose  a  mortgage  executed  by  the 
defendant  Rosenfeld  and  wife  to  plaintiff  up- 
on certain  real  estate  in  the  city  of  North 
Yakima.  The  mortgage  was  dated  the  10th 
day  of  May,  1894,  and  filed  for  record  on 
that  day  at  3  o'clock  p.  m.  On  the  same  day 
the  defendant  W.  H.  Vessey  obtained  a  judg- 
ment against  defendant  J.  L.  Rosenfeld  in  the 
superior  court  of  Yakima  county,  which  was 
entered  in  the  journal  as  of  that  day.  In 
the  complaint  It  was  alleged  that  defendants 
Vessey  and  wife  claimed  an  Interest  In  the 
real  estate  described  In  plaintiff's  mortgage, 
but  that  the  claim  of  Vessey  and  wife  was 
Inferior  to  that  of  plaintiff.  Vessey  and  wife 
answered,  and  set  up  the  Judgment,  claimed 
a  lien  thereunder,  and  alleged  that  at  the 
date  thereof  Rosenfeld  and  wife  were  the 
owners  of  the  real  estate  as  community  prop- 
erty, and  that  the  judgment  was  a  communi- 
ty debt,  and  alleged  that  the  lien  of  the  judg- 
ment was  superior  to  that  of  the  mortgage. 
The  court  heard  oral  testimony  to  determine 
the  question  of  the  actual  time  of  filing  for 
record  of  both  the  Judgment  and  the  mort- 
gage, and  held,  upon  the  proof  taken,  that 
the  mortgage  was  filed  first,  and  was,  there- 
fore, prior  to  the  lien  of  the  Judgment,  and 
should  be  first  satisfied  out  of  the  proceeds 
of  th6  real  estate  mortgaged. 

Respondent  moves  to  strike  appellants' 
brief  on  three  grounds:  (1)  That  the  appel- 
lants are  made  to  appear  as  plaintiffs,  and 
the  respondent  as  one  of  the  defendants;  (2) 
that  the  errors  relied  upon  to  reverse  the 
Judgment  are  not  clearly  pointed  out;  (3) 
that  the  finding  appealed  from  is  not  printed 
in  the  brief,  nor  was  any  finding  that  the 
court  was  requested  to  make,  and  which  was 
refused.  The  appellants'  brief  states  that 
the  court  held  that  the  mortgage  was  prior 
to  the  lien  of  the  Judgment,  and  that  Is  as- 
signed as  error.  We  think  this  suflSciently 
points  out  in  this  case  the  error  complained 
of,  as  there  is  but  a  single  question  present- 
ed. The  superior  court  made  no  special  find- 
ings of  fact  separately  from  the  decree,  but 
decreed  the  lien  of  the  mortgage  superior  to 
that  of  the  judgment.  Therefore  it  would 
be  of  no  assistance  to  this  court  to  print  In 
the  brief  the  decree,  or  that  portion  of  it 


relating  to  the  priority  of  the  mortgage  over 
the  lien  of  the  judgment;  and  the  motion  to 
strike  the  brief  cannot  be  sustained. 

Respondent  maintains  that  the  Judgment 
of  W.  H.  Vessey  was  obtained  upon  a  com- 
munity debt,  and  that  the  appellants  could 
not  prorate  with  the  respondent  as  against 
the  community  Interest  of  Sere  Rosenfeld, 
the  wife,  because  appellants  Introduced  no 
testimony  to  show  that  it  was  a  community 
debt,  and  there  was  no  finding  by  the  court 
upon  that  Issue.  We  think  the  presumption. 
In  the  absence  of  any  proof,  is  in  favor  of 
the  Judgment  creditors'  contention  that  the 
Judgment  was  obtained  upon  a  community 
debt,  and  there  Is  no  question  but  that  the 
real  estate,  the  subject  of  this  controversy, 
was  community  property. 

The  single  question  presented  here  is  as 
to  the  priority  of  the  mortgage  which  was  as- 
■  signed  by  the  court  over  the  Judgment  Hen. 
At  common  law  the  judgment  lien  was  es- 
tablished on  the  first  day  of  the  term  in 
which  the  Judgment  was  rendered,  but  such 
rule  has  been  generally  abrogated  by  prac- 
tice, and  In  some  instances  by  statute,  in  this 
country.  The  rule  is  fixed  in  this  state  by 
statute.  "The  lien  shall  attach  from  the  day 
of  the  date  of  said  Judgment."  2  Hill's  Code, 
§  449.  The  court  will  not  look  further  Into 
the  fraction  of  a  day  under  this  statute  than 
to  determine  a  superior  equity.  Where  a 
purchaser  In  good  faith  parts  with  money 
for  real  estate  upon  a  clear  record,  he  ought 
to  be  protected  against  a  Judgment  obtained 
upon  the  same  day,  but  not  actually  entered 
at  the  time  of  the  advancement  of  the  mon- 
ey; and  we  think  the  same  protection  should 
reasonably  be  afforded  a  mortgagee  who 
actually  advances  money  upon  the  security 
on  a  clear  record.  Mr.  Freeman,  In  his  trea- 
tise on  Judgments,  says:  "It  seems  to  be 
well  settled  •  •  •  that,  unless  the  law 
provides  for  fractions  of  days,  all  Judgments 
entered  on  the  same  day  will  be  regarded  as 
If  entered  at  the  same  time,  and  as  creating 
liens  equal  In  point  of  priority,  and  entitled 
to  be  paid  pro  rata  out  of  the  debtor's  real 
estate.  Still  this  rule  does  not  prevail  uni- 
versally. In  many  instances  courts  have  in- 
quired, even  as  between  different  Judgments, 
the  precise  time  when  they  were  entered  or 
docketed,  and  decided  that  the  law  will  take 
notice  of  fractions  of  days  In  the  contests 
between  creditors  seeking  to  have  funds  real- 
ized from  the  sale  of  lands  applied  In  sat- 
isfaction of  their  judgment  liens.  Upon  prin- 
ciple, one  who  advances  money  and  takes  a 
mortgage  or  deed  of  trust  as  security  ought 
to  be  protected  from  secret  liens  to  the  same 
extent  as  If  he  were  a  purchaser  of  the  prop- 
erty taking  a  convey  ince  of  the  legal  title. 
The  authorities,  however,  do  not  concur  in 
this  conclu.sion.  In  some  of  them,  mortgagees 
are  treated  with  the  same  indulgence  grant- 
ed to  purchasers."  Freem.  Judgm.  (4th  Ed.) 
§  370.  In  Pennsylvania  the  rule  Is  tliat  a 
mortgage  and  Judgment  entered  on  the  same 
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day  will  be  regarded  as  taking  effect  simul- 
taneously, and  as  entitled  to  be  paid  pro  rata. 
But  some  courts,  while  conceding  the  neces- 
sity to  ascertain  the  hour  of  the  entry  of 
the  Hen,  nevertheless  refuse  to  enter  Into 
any  examination  beyond  the  record,  and  the 
question  is  determined  upon  the  record  alone. 
But  the  we^lght  of  authority,  and  certainly 
sound  principle,  would  seem  to  justify  an  in- 
quiry Into  the  precise  time  at  which  the  Judg- 
ment was  entered,  by  less  than  record  proof. 
The  maxim  that  the  law  divides  the  day 
where  equity  requires  it,  would  seem  to  be 
the  correct  one;  and  the  law  ought  to  divide 
the  day  in  favor  of  one  who  loans  money, 
or  parts  with  anything  valuable,  when  the 
inducement  for  his  action  Is  the  security  giv- 
en him  upon  the  then  unincumbered  real  es- 
tate of  the  borrower.  We  do  not  think  that 
the  equity  of  the  mortgagee,  where  he  has 
advanced  his  money.  Is  necessarily  or  ordi- 
narily Inferior  to  the  equity  of  a  purchaser. 
In  this  cause  the  superior  court  heard  other 
than  record  testimony  to  determine  the  pre- 
cise time  of  the  filing  of  the  Judgment,  and 
also  of  the  mortgage;  and,  while  there  was 
some  conflict  in  the  testimony  of  the  witness- 
es, we  think  the  court  found  correctly  that 
the  mortgage,  which  bore  upon  its  face  the 
hour  of  filing,— 3  o'clock  in  the  afternoon, 
—was  placed  of  record  before  the  Judgment. 
It  appeared  from  the  testimony  of  counsel 
for  the  plaintiff,  the  mortgagee,  that  the  time 
of  the  filing  of  the  Judgment  was  fixed  In 
their  memories,  because  plaintiff's  claim 
had  been  held  by  them  for  collection  for  a 
considerable  time,  and  they  were  watching 
the  progress  of  the  trial  between  Vessey 
and  Roeenfeld  in  order  to  file  their  mortgage 
before  the  Judgment  was  actually  entered. 
One  of  the  attorneys  for  plaintiff  testified: 
"The  Judgment  entry  In  said  cause  was  not 
.filed  until  after  the  mortgage  sued  on  here 
was  filed.  I  am  certain  of  this,  because  we 
had  the  claim  of  plaintiff  for  collection,  and 
we  were  watching  it  for  the  purpose  of  get- 
ting in  ahead  of  the  Judgment,  and  my  at- 
tention was  particularly  called  to  it  at  the 
time."  The  Judgment  of  Vessey  was  evi- 
dently filed  very  shortly  after  the  mortgage, 
the  same  afternoon,  after  3  o'clock.  There 
was  no  new  consideration  whatever  for  the 
execution  of  the  mortgage  held  by  plaintiff. 
It  was  executed  to  secure  an  antecedent 
debt.  We  cannot  place  this  mortgage  In  the 
same  rank  with  one  which  was  executed 
upon  a  present  valuable  consideration,  and 
where  the  mortgagee  in  good  faith  advanced 
his  money  upon  the  faith  of  an  existing  clear 
record  of  unincumbered  real  estate.  We 
think  that  here  the  court,  having  inquired  In- 
to the  fraction  of  the  day  to  determine  the 
equities  between  the  lien  of  the  Judgment 
and  the  raortsnge,  should,  upon  the  testimo- 
ny, have  found  them  equal,  and  directed 
that  tliey  be  prorated  in  the  proceeds  from 
the  real  estate  covered  by  both  liens.  The 
cause  Is  therefore  reversed,  with  the  direc- 


tion to  the  superior  court  to  modify  its  de- 
cree in  accordance  with  this  opinion. 

DUNBAR  and  GARDNER,  JJ.,  concur. 


CU  Waah.  3M) 
OARKEEK  T.   BOSTON  NAT.  BANK    OP 

SEATTLE  et  at 
(Supreme  Court  of  Washington.    Feb.  2,  1807.) 

PllAUDnLKUT   CONVETANCBS  —  VeNDE  —  Pl.Bl.DISa. 

1.  A  conveyance  from  a  husband  to  a  wife 
being  attacked  by  creditors  as  voluntary,  the 
wife  showed  that  the  consideration  was  tli« 
conveyance  by  her  of  other  land  previously 
acquired  from  the  husband.  Held  that,  thonsh 
such  other  land  lay  in  a  different  county,  the 
court  was  not  precluded  by  2  Hill's  Code,  { 
158,  requiring  actions  affecting  title  to  be  com- 
menced in  the  county  where  the  land  lies,  from 
determining  whether  it  had  been  conveyed  to 
the  wife  in  frauc*  of  creditors. 

2.  A  complaint  by  a  wife  to  enjoin  the  sale 
on  execution  against  the  husband  of  land  ac- 
quired by  her  from  him  by  a  deed  reciting  a 
consideration  of  one  dollar  was  met  by  an 
answer  attacking  the  conveyance  as  voluntary, 
and  the  reply  alleged  that  the  real  considera- 
tion was  the  conveyance  by  the  wife  of  sepa- 
rate property.  £era  that,  though  there  was  no 
allegation  to  that  effect  in  the  answer,  defend- 
ants might  show  that  the  separate  property  al- 
so was  acquired  from  the  husband  in  fraud  of 
creditors. 

Appeal  from  superior  court,  King  county; 
R.  Osborn,  Judge. 

Action  by  Meta  Carkeek  against  the  Bos- 
ton National  Bank  of  Seattle  and  A.  T.  Van 
De  Vanter,  sheriff.  From  a  decree  for  de- 
fendants, plaintiff  appeals.     Aitirmed. 

Lindsay,  King  &  Turner,  for  appellant. 
Strudwlck  &  Peters,  for  respondents. 

REAVIS,  J.  A  suit  in  equity  was  com- 
menced by  appellant  to  restrain  respondents 
(defendants)  from  selling,  upon  execution 
against  her  husband  and  a  third  t>ers(m,  cer- 
tain real  estate  situate  in  King  county,  claim- 
ed by  appellant  as  her  separate  property,  ac- 
quired in  July,  1893,  from  her  husband.  Sbe 
alleged  title  by  deed  of  that  date  from  ber  bus- 
band,  reciting  the  consideration  as  one  dol- 
lar. The  respondents  answered,  attacking  the 
conveyance  of  July,  1893,  to  appellant  from 
her  husband,  as  being  in  fraud  of  creditors  of 
the  husband,  the  respondent  bank  being  of 
such  creditors,  its  demand  accruing  In  March. 
1890,  and  alleging  such  deed  was  without  con- 
sideration, and  a  voluntary  conveyance  by  the 
husband.  The  appellant  replied,  alleging  tbat 
the  real  consideration  of  the  deed  of  July, 
1893,  from  the  husband  to  the  appellant  was 
an  exchange  of  certain  lands  in  Mason  coun- 
ty, alleged  to  be  the  separate  property  of  the 
appellant,  for  the  lands  in  King  county  con- 
veyed in  the  deed  of  July,  1893.  At  the  trial 
respondents  attacked  the  claim  of  sesiarate 
ownership  of  appellant  to  the  Mason  county 
lands,  which  were  acquired  by  appellant  in 
January,  1892,  from  her  husband,  through  an 
Intermediate  conveyance,  aa  being  In  fraud 
of  creditors,  and  having  been  a  voluntary  con- 
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veyance  from  her  husband  at  the  time  he  was 
indebted  to  the  respondents  and  other  cred- 
itors in  an  amount  beyond  his  ability  to  pay. 

Appellant  contends  that  the  court  erred  in 
finding  that  the  couTeyence  to  appellant  In 
July,  1893,  of  the  land  In  King  county,  was 
void  for  want  of  consideration,  and  main- 
tains that  the  superior  coiut  of  King  coimty 
was  without  Jurisdiction  to  try  the  title  to 
laud  situated  in  Mason  county,  and  cites  2 
Hill's  Code,  §  158,  and  the  followhig  cases: 
Nortli  Yaliima  v.  Superior  Court  of  King 
County,  4  Wash.  655,  30  Pac.  1053;  McMas- 
ter  V.  Thresher  Co.,  10  Wash.  147,  38  Pac. 
760;  McLeod  v.  Ellis,  2  Wash.  St.  117,  28 
Pac.  76.  It  may  be  here  said  that  the  ques- 
tion before  the  trial  court  was  the  considera- 
tion for  the  lands  conveyed  by  the  husband 
to  the  wife  in  King  county,  and  which  were 
sought  to  be  subjected  to  respondents'  execu- 
tion. The  question  of  title  to  the  Mason 
county  lands  arose  incidentally  as  a  part  of  the 
question  raised  upon  the  title  to  the  King 
county  land.  The  court  had  Jurisdiction  to 
try  the  validity  of  appellant's  .  claim  to  the 
King  county  lands,  and  the  authorities  cited 
by  appellant  here  do  not  apply  to  this  case,  as 
each  arose  on  a  different  state  of  facts  from 
the  one  at  bar. 

It  is  also  contended  by  appellant  that  there 
is  no  attack  in  respondents'  pleading  upon  the 
validity  of  the  conveyance  of  January,  1892, 
of  the  Mason  county  lands,  and  no  allegation 
of  the  then  insolvency  of  the  husband,  or  of 
the  Indebtedness  at  that  time,  and  no  allega- 
tion sufficient  to  support  a  decree  on  the 
ground  of  fraud  as  to  such  conveyance;  and 
a  number  of  authorities  are  cited  to  support 
this  contention.  It  Is  sufficient  to  state  that 
the  title  to  the  Mason  county  lands  by  appel- 
lant wa^  put'  in  issue  by  appellant  in  the  re- 
ply, and  we  think  that  this  case,  from  this 
point  of  view,  falls  within  the  rule  stated  in 
Parker  v.  Dacres,  1  Wash.  St.  190,  24  Pac.  192, 
where  it  Is  said:  "Had  the  plaintiff  In  this 
action  set  out  fully  bis  chain  of  title,  so  that 
Jt  would  have  appeared  that  he  claimed  under 
said  Shell,  it  might  have  been  necessary  for 
defendant,  in  order  that  he  might  shows  acts 
of  said  Shell,  to  have  set  out  the  same  In  his 
answer.  But  when,  as  in  this  case,  a  defend- 
ant is  not  at  aU  advised  as  to  the  source  of  the 
plahitiff's  tiUe,  he  can  content  himself  with 
a  general  denial,  and  thereunder  introduce  any 
legal  evidence  that  tends  to  defeat  the  title  of 
the  plaintiff,  as  shown"  by  his  proofs.  Any 
other  rule  would  work  great  hardship  to  a 
defendant,,  while  the  enforcement  of  said  rule 
cannot  work  hardship  to  a  plaintiff,  as  he  can, 
if  he  so  desires,  so  shape  bis  complaint  as  to 
compel  defendant  to  fully  disclose  bis  defense 
in  his  answer." 

The  court  found  that  the  husband  of  appel- 
lant and  one  John  Nicholas  incurred  the  debt 
upon  which  respondents'  judgment  was  based 
upon  the  31st  day  of  March,  1890,  in  the  sum 
of  $2,500,  evidenced  by  a  promissory  note  of 
that  date;   that  this  promissory  note  was  re- 


newed at  mtervals  of  three  months;  that  pri- 
or to  December  31,  1890,  the  respondent  bank 
requested  of  the  husband,  William  Carkeek, 
and  the  said  Nicholas  to  furnish  a  statement 
of  the  property  owned  by  them,  and,  pursu- 
ant to  such  request,  Carkeek  and  Nicholas  fur- 
nished a  statement  showing  that  Carkeek 
owned,  as  his  Individual  property,  besides  his 
interest  in  the  lands  In  King  county,  conveyed 
In  July,  1893,  to  appellant,  the  150  acres  of 
land  In  Mason  county,  which  were  thereafter 
conveyed  to  the  appellant  in  January,  1892, 
and  that  the  respondent  bank  relied  upon  the 
representations  contained  in  the  statement  as 
to  the  property  owned  by  Carkeek;  and  also 
found  that,  on  Jxily  3,  1893,  the  conveyance 
m^de  by  Cwkeek  to  his  wife  (appellant),  with 
the  consideration  stated  therein  of  one  dollar, 
was  an  exchange  in  fact  for  the  Mason  county 
lands,  which  were  then  conveyed  to  Carkeek, 
the  husband  of  appellant,  on  July  3,  1893,  and 
ihat  the  lands  were  practically  of  the  same 
value.  The  court  also  found  that  the  deed  of 
Carkeek,  the  husband,  to  appellant  was  vol- 
untary, and  without  consideration,  as  to  the 
creditors  of  said  William  Carkeek,  and  op- 
erated to  hinder,  delay,  and  defraud  his  cred- 
itors, including  the  respondent  bank. 

We  think  the  evidence  in  the  record  sup- 
ports these  findings,  and  they  are  decisive  of 
the  case.  The  conveyance  of  January,  1892, 
by  the  husband  to  the  wife,  the  appellant, 
was  of  real  estate  in  Mason  county,  which 
had  been  acquired  with  community  funds,  and 
was  a  voluntary  gift  to  the  wife.  At  that 
time  the  condition  of  the  community  indebted- 
ness, including  that  to  the  respondent  bank, 
was  not  such  as  to  permit  such  a  gift  from  the 
husband  to  the  wife  as  against  existing  cred- 
itors of  the  community.  We  have  mentioned 
that  these  questions  relating  to  the  good  faith 
in  the  conveyance  of  January,  1802,  arose  up- 
on the  reply  of  appellant,  and  it  was  compe- 
tent for  the  resx)ondents  to  meet  the  allega- 
tions of  the  reply  by  the  evidence  which  was 
Introduced  at  the  trial,  and  to  show  that  the 
conveyance  was  made  without  consideration, 
and  was  void  as  to  existing  creditors.  In 
view  of  this  evidence,  such  conveyance  was 
constructively  fraudulent,  and  cannot  defeat 
the  claim  of  respondent  for  satisfaction  from 
the  real  estate  taken  upon  execution.  The 
judgment  must  be  affirmed. 

SCOTT,  C.  J.,  and  ANDERS,  DUNBAR, 
and  GORDON,  JJ.,  concur. 


DAVIS  V. 


(U  Waal).  232) 
ATLAS  ASSUR.  CO. 


SAME   V.   IMPERIAL   INS.   CO. 

(Supreme  Court  of  Washington.    Feb.  4,  1897.) 

TllUL— Iksthi'ctioss. 
Where  the  court  instructs  the  jury  that 
there  is  one  question   for  them  to  determine, 
failure  to  instruct  it  to  disregard  a  certain  oth- 
er issue  is  not  error.  - 
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On  rehearing.    Denied. 

For  former  opinion,  see  47  Pac.  43C. 

Stratton,  Lewis  &  Uilman,  for  appellant 
Atlas  Assur.  Co.  Sharpstein  &  Blattner,  for 
appellant  Imperial  Insurance  Co.  Stanton 
Warburton  and  G.  C.  Britton,  for  respond- 
ent 

GORDON,  J.  Counsel  for  tlie  appellant  In 
the  above  cases,  which  were  tried  together 
in  the  lower  court,  and  which  involve  sub- 
stantially the  same  questions,  have  filed 
elaborate  petitions  for  rehearing,  which  we 
have  carefully  considered,  and  in  denying 
them  deem  it  sufficient  to  notice  only  the 
following  points,  which  are  most  strenuously 
urged: 

1.  It  Is  insisted  that  the  lower  court  erred 
in  submitting  to  the  jury  the  "question  as  to 
v-bose  fault  it  was  that  no  new  arbitration 
was  entered  upon."  It  is  urged  that  the  evi- 
dence fully  established  that  the  company  of- 
fered to  resubmit,  and  that  the  offer  was  Ig- 
nored by  the  respondent.  In  the  opinion 
heretofore  filed-  we  said:  "From  the  verdict 
arrived  at,  we  are  bound  to  presume  that  the 
jury  found  that  it  was  the  fault  of  the  com- 
pany that  no  new  arbitration  was  entered 
upon,  and  we  are  unable  to  say  that  such 
finding  is  not  without  sufficient  evidence  to 
support  it."  In  the  petition  counsel  very  ear- 
nestly requests  the  court  to  point  out  where 
the  evidence  to  support  this  finding  can  be 
found.  We  supposed  our  meaning  was  made 
clear  In  the  opinion  filed.  As  noticed  there- 
in, there  was  considerable  correspondence 
between  counsel  representing  the  insurance 
companies  and  the  respondent  and  his  coun- 
sel prior  to  the  institution  of  these  actions. 
Respondent's  proofs  of  loss  were  rejected  by 
the  companies,  for  the  reason  that  they  were 
"not  In  accordance  with  the  award  of  the 
appraiser."  The  companies  also  took  the  po- 
sition that  a  valid  award  had  been  made, 
and  further  stated  that:  "Of  course,  this 
award  must  control  if  valid;  and  we  know 
of  nothing  tending  to  invalidate  It  •  •  • 
We  know  of  no  reason  why  the  parties  to 
the  submission  agreement  should  not  abide 
by  the  award."  In  this  connection  we  stat- 
ed In  the  opinion:  "But  the  correspondence 
referred  to  must  be  interpreted  in  the  light 
of  the  fact  that  the  company- was  bound  to 
know  what  its  appraiser  knew,  namely, 
tlmt  the  sum  of  $1,900  specified  in  the  so- 
called  'award'  was  erroneous,  and  had  not 
in  fact  been  agreed  upon  as  the  amount  of 
the  loss,  and  that  no  award  had  in  fact  beou 
made.  It  also  should  have  known  that  tlie 
agreement  for  submission  was  not  in  ac- 
cordance with  the  terms  of  the  policies,  inas- 
much as  the  blank  form  for  submission  was 
furnislied  by  Its  appraiser.  Besides,  it  was 
conceded  by  counsel  for  the  appellant  upon 
the  trial  below  that  the  terms  of  submission 
to  appraisement  were  not  in  accordance  with 
the  terms  of  tlie  policy."     With  ioiowledge 


(presumptively)  of  the  facts  which  rendered 
this  so-called  "award"  invalid  and  Ineffw- 
tual,  the  companies  nevertheless  professed  to 
believe  it  was  valid  and  binding.  They  were 
as  much  bound  to  know  it  was  invalid  as 
the  respondent  was  to  point  out  to  them  why 
it  was  so.  In  this  condition  of  the  record 
we  were  constrained  to  hold  that  there  was 
sufficient  evidence  to  support  the  finding  of 
the  jury  that  "It  was  the  fault  of  the  compa- 
nies that  no  new  arbitration  was  entered 
upon." 

One  other  point  remains  to  be  noticed.  It 
is  urged  that  the  court  erred  in  refusing  to 
instruct  the  Jury  upon  the  issue  of  fraud. 
It  is  also  insisted  that  there  was  no  evidence 
of  fraud,  and  that  the  court  should  have 
withdrawn  all  questions  of  fraud  from  the 
consideration  of  the  jury.  We  think,  upon 
examination  of  the  record,  that  that  is  what 
the  court,  in  effect,  did  by  the  instraction 
which  is  set  out  in  the  opinion.  In  tbat  In- 
struction the  jury  were  expressly  told  that 
"the  question  here  for  your  determination 
is  as  to  whose  fault  was  It  that  no  new  arbi- 
tration was  entered  upon,"  and  the  verdict 
of  the  jury  was  made  to  depend  upon  that 
question.  The  jury  were  further  told:  "If 
you  find  that  the  defendant  company  is  clear 
of  fault  In  this  respect,  then  the  plaintiff  U 
without  right  to.  maintain  this  action,  and 
your  verdict  will  be  for  the  defendant  com- 
pany." In  the  light  of  this  instruction,  it 
seems  clear  to  us  that  the  Jury  could  not 
have  been  misled,  and  that  no  prejudice  re- 
sulted to  the  appellants  growing  out  of  the 
court's  failure  to  give  the  instructions  which 
were  requested  by  them  upon  this  subject. 
After  re-examlnation  of  the  entire  record, 
we  adhere  to  the  conclusion  heretofore  an- 
nounced, and  the  petitions  for  rehearing 
must  be  denied. 

SCOTT,  C.  J.,  and  DUNBAR,  J.,  concur. 


(1«  Wash.  TOO) 
BASH  et  al.  v.  EISENBEIS  et  aJ. 
(Supreme  Court  of  Washington.    Feb.  5,  1S97.) 
Appeal— Liability  on  Bond. 
Where  an  appeal  is  dismissed  on  motion 
of   complainants,   the   costs  cannot  be   decreeii 
against   tlie  sureties   on  the  appeal  bond,   if  it 
was  not  filed  in  time. 

Appeal  from  superior  court  Jefferson 
county;    R.  A.  BalUnger,  Judge. 

Action  by  Henry  Bash  and  others  against 
Charles  Elsenbels  and  others.  Judgment 
for  plaintiffs,  and  they  appeal.    Dismissed. 

Geo.  H.  Jones,  for  appellants. 

PER  CURIAM.  The  appellants  move,  e.t 
parte,  to  dismiss  their  appeal  lierciu.  The 
respondents  not  having  appeared,  and  the 
time  for  filing  their  brief  having  long  siuee 
expired,  the  motion  will  be  entertained  with- 
out notice  to  them.  It  appearing  that  tlie 
notice  of  appeal   was  served  on  the   27tta 
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day  of  January,  1896,  and  filed  on  the  29th 
day  of  said  month,  and  that  the  bond  on 
appeal  was  not  filed  until  the  15th  day  of 
February,  1896,  the  motion  to  dismiss  Is 
granted,  with  costs  against  the  appellants, 
but  not  against  the  sureties  upon  the  ap- 
peal bond.  Allen  v.  Catlln,  9  Wash.  603,  38 
Pac.  79;  Orunewald  v.  Grocery  Co.,  11 
Wash.  478,  39  Pac.  964;  Railway  Co.  v. 
Braillard,  12  Wash.  22,  40  Pac.  382. 


(16  Wash.  4«2) 
COOPER  et  al.  t.  CITY  OF  SEATTLE. 
(Supreme  Court  of  Washington.     Feb.  11, 
1897.) 

IS^BPBNDBST  CONTRAOTOB. 

Where  a  city  charter  confers  on  the  board 
of  public  works  the  control  of  the  streets,  and 
proTides  that  improvements  made  thereon  shall 
be  made  under  the  management  of  the  board,  a 
contractor  paving  a  street  under  a  contract 
providing  that  the  city  engineer  shall  have 
superintendence  of  the  improvement,  and  that 
any  person  employed  on  the  work  disobeying 
the  city  engineer  shall  be  discharged,  is  a  serv- 
ant of  tlie  city,  and  not  an  independent  con- 
tractor, and  the  city  is  liable  for  injuries  caus- 
ed by  his  negligence. 

Appeal  from  superior  court.  King  county; 
R.  Osborn,  Judge. 

Action  by  Isaac  Cooper  and  Louis  Levy, 
partners,  against  the  city  of 'Seattle.  Judg- 
ment for  plaintiffs.  Defendant  appeals.  Af- 
firmed. 

John  K.  Brown  and  F.  B.  Tipton,  for  ap- 
pellant. Blaine  &  De  Vries,  for  respond- 
ents. 

GORDON,  J.  The  appellant  entered  into 
a  contract  with  Spurr  &  Wilmot  to  Improve 
and  pave  a  certain  street  in  the  city  of  Seat- 
tle. While  engaged  in  that  work,  the  con- 
tractors excavated  under  a  certain  water 
main,  removed  the  earth  from  around  it, 
and  thereafter  filled  up  the  excavation.  As 
a  result  of  such  excavation  and  removal  of 
the  earth  which  supported  It,  the  main 
burst,  causing  water  therefrom  to  fiow  into 
the  cellar  of  respondents,  damaging  their 
goods.  This  action  was  brought  to  recover 
from  the  city  the  damages  so  sustained. 
There  was  a  verdict  and  judgment  for  the 
respondents,  from  which  the  city  has  ap- 
liealed. 

The  only  question  which  we  need  to  con- 
sider is  whether  Spurr  &  Wilmot  were  in- 
dependent contractors,  for  whose  negligence 
the  appellant  Is  responsible.  The  charter  of 
the  city  of  Seattle,  amended  March  8,  1892, 
and  in  force  at  the  time  when  the  contract 
in  question  was  entered  into,  conferred  upon 
the  board  of  public  't^orks  the  management 
and  control  of  public  streets  and  alleys  of 
the  city;  also  the  superintendence  of  streets, 
making  the  improvements  therein,  and  the 
management,  building,  and  repairing  of  all 
sewers  and  connections  therewith.  It  fur- 
ther provides  that  such  improvements  as  are 
made  by  contractors  shall  be  made  under 


the  management  of  the  board  of  public 
works.  The  contract  and  specifications  In 
the  case  under  consideration  contained  nu- 
merous provisions  requiring  the  material 
used  for  the  work  to  be  of  the  kind  and  di- 
mensions designated  by  the  city  engineer; 
.also  that  the  general  plan  should  be  subject 
to  "such  changes  or  additional  plans  or  in- 
structions as  the  city  engineer  might  re- 
quire, •  •  •  before  the  beginning  or  dur- 
ing the  progress  of  tlie  work."  The  con- 
tract also  contained  the  following  stipula- 
tions: "Plans  and  Superintendence.  This  im- 
provement shall  be  under  the  superinten- 
dence of  the  city  engineer,  and  any  orders 
or  directions  given  by  him  or  his  duly-ap- 
pointed representative  shall  be  respected, 
and  immediately  and  strictly  obeyed,  by  the 
contractor,  or  any  overseer  in  charge  of  the 
work.  It  is  hereby  understood  that  wherev- 
er the  term  'engineer'  or  'city  'engineer'  are 
mentioned  in  these  specifications,  itshall  mean 
himself  or  any  representative  duly  appoint- 
ed by  him."  "General  Stipulations.  Whenev- 
er the  contractor  is  not  present  on  the  work, 
orders  will  be  given  to  the  superintendent 
or  overseer  who  may  have  Immediate  charge 
thereof,  and  shall  by  them  be  received  and 
strictly  obeyed.  And  if  any  person  employ- 
ed on  the  work  shall  refuse  or  neglect  to 
obey  the  directions  of  the  city  engineer  or 
board  of  public  works  in  anything  relating 
to  the  work,  or  shall  appear  to  be  incompe- 
tent, disorderly,  or  unfaithful,  he  shall,  upon 
the  requisition  of  the  engineer,  be  at  once 
discharged,  and  not  again  employed  upon 
any  part  of  the  work."  There  was  also  a 
provision  requiring  the  contractors  to  save 
the  city  harmless  from  suits  brought  against 
it  by  reason  of  the  negligent  performance  of 
the  work.  We  think  that  under  thp  pro- 
visions of  this  contract,  which  practically 
placed  the  work  under  the  control,  direction, 
and  management  of  its  engineer,  Spurr  & 
Wilmot  did  not  become  independent  con- 
tractors, within  the  meaning  of  the  rule 
which  exempts  a  city  or  other  employer 
from  liability  for  an  Injury  caused  by  neg- 
ligence In  the  prosecution  of  the  work.  Un- 
der the  contract  the  city  retained  the  right 
to  direct  and  control  the  work,  and  to  dis- 
charge all  persons  employed  thereon  who 
should  neglect  or  refuse  to  obey  its  engi- 
neer In  charge.  The  cases  of  Pack  v.  May- 
or, 8  N.  Y.  222,  Blake  v.  Ferris,  5  N.  Y.  4S, 
and  the  other  cases  cited  by  counsel,  did 
not  contain  provisions  of  the  character  no- 
ticed in  the  present  contract,  and  we  think 
those  cases  do  not  conflict  with  the  conclu- 
sion at  which  we  have  arrived  In  the  pres- 
ent case.  See,  also.  City  of  Seattle  v.  Buz- 
by,  2  Wash.  T.  25,  3  Pac.  180;  Fink  v.  City  of 
St.  Louis,  71  Mo.  52;  City  of  Cincinnati  v. 
Stone,  5  Ohio  St.  38. 
Affirmed. 

SCOTT,  C.  J.,  and  DUNBAR,  ANDERS, 
and  REAVIS,  JJ.,  concur. 
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LITTLEJOHN. 


(Supreme  Court  of  Washington.     Feb.  13, 

1897.) 

Appeal— DisMissAi. 

Where  no  bond  on  appeal  was  served  or 

filed  within  five  days   after  notice  of  appeal, 

as  provided  by  Laws  1893,  c.  61,  i  6,  the  ap-. 

peal  will  be  dismissed. 

Appeal  from  superior  court.  Pierce  county; 
W.  H.  Pritchard,  Judge. 

Action  by  J.  F.  Ramage  against  A.  J.  Llt- 
tlejobn.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Dismissed. 

Sbarpsteln  &  Blattner,  for  appellant 

PER  CURIAM.  This  appeal  Is  from  a 
judgment  of  the  superior  court  of  Pierce 
county  entered  upon  the  verdict  of  a  Jury. 
The  record  shows  that  the  notice  of  appeal 
was  served  and  filed  on  the  4th  day  of  Au- 
gust, 1896,  and  that  no  bond  on  appeal  was 
served  or  filed  within  five  days  after  the  giv- 
ing of  the  notice.  Section  6  of  chapter  61, 
Laws  1893,  p.  122,  provides  that:  "An  ap- 
peal In  a  civil  action  or  proceeding  shall  be- 
come Ineffectual  for  any  purpose  unless  at 
or  before  the  time  when  the  notice  of  appeal 
Is  given  or  served,  or  within  five  days  there- 
after, an  appeal  bond  to  the  adverse  party 
conditioned,"  etc.,  •••  *  *  be  filed  with  the 
clerk  of  the  superior  court  •  •  •"  Upon 
the  face  of  the  record,  it  appears  that  we  are 
without  jurisdiction  to  entertain  the  appeal. 
Dismissed. 


OS  Wash.  403) 

SMITH  V.  CITY  OF  SPOKANE. 

(Supreme  Court  of  Washington.    Feb.  8,  1897.) 

Municipal  Corporations  —  Sidewalks  —  Neoli- 
OBNCE— Damages. 

1.  Plaintiff  fell  in  attempting,  slowly  and 
with  ordinary  care,  she  testified,  to  pass  over 
a  walk  covered  with  rough  ice.  She  knew  of 
the  existence  of  the  ice,  and,  moreover,  she 
could  have  seen  it,  but  it  was  not  clear  that  she 
did  so;  nor  did  it  occur  to  her  that  the  walk 
was  dangerous.  Eeld,  that  the  question  of  her 
negligence  was  for  the  jury. 

2.  Where  the  complaint  stated  the  exact  na- 
ture of  the  injuries,  and  the  evidence  support- 
ed it  a  request— made  on  the  trial,  without  no- 
tice—that plaintiff  submit  to  a  personal  exam- 
ination was  properly  refused. 

3.  The  fact  that  a  request  was  for  an  ex- 
amination by  physiciars  selected  alone  by  the 
requesting  party  was  ground  for  refusing  it 

4.  A  verdict  for  $10,500  for  the  loss  of  a  leg, 
and  permanent,  painful  internal  injuries,  is 
not  excessive,  where  the  person  injured  was  38 
years  of  age,  of  good  health,  and  capable  of 
earning  $75  per  month,  and  was  wholly  in- 
capacitated by  the  injuries. 

Appeal  from  superior  court,  Spokane  coun- 
ty;   Jesse  Arthur,  Judge. 

Action  by  Belle  H.  Smith  against  the  city 
of  Spokane.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

W.  H.  Plunimer,  for  appellant  L.  H.  Plat- 
tor  and  Fcnton  &  Saunders,  for  respondent. 


ANDERS,  J.  About  7  o'clock  on  the  even- 
ing of  February  2,  1895,  while  the  plaintiff 
and  respondent  was  walking  south  on  tbe 
east  side  of  Stevens  street,  between  Spragne 
street  and  First  street  In  the  city  of  Spo- 
kane, she  slipped  and  fell  upon  tbe  ice 
which  had  accumulated  upon  the  sidewalk, 
and  broke  the  smaller  bone  of  one  of  ber 
legs,  near  the  ankle,  and  also  received  In- 
ternal injuries  of  a  serious  nature.  Subse- 
quently she  brought  this  action  against  tbe 
city  to  recover  damages  for  the  injuries 
thus  sustained;  alleging,  in  effect  In  ber 
complaint  that  tbe  city  was  negligent  In 
not  keeping  the  sidewalk  in  a  reasonably 
safe  condition,  and  that  such  negligence 
was  the  sole  cause  of  ber  injury.  As  an  af- 
firmative defense,  the  city  alleged  tbat  tbe 
Injury  received  by  plaintiff,  If  any,  was 
caused  wholly  by  ber  own  negligence  and 
want  of  proper  care.  Upon  this  issue  the 
cause  proceeded  to  trial,  and  at  the  close  of 
plaintiff's  evidence  the  defendant  moved  for 
a  nonsuit  and  at  the  conclusion  of  all  tbe 
testimony  In  the  case  the  defendant  moved 
for  a  peremptory  instruction  to  the  jury  to 
return  a  verdict  for  the  defendant  These 
motions  were  based  upon  the  alleged  ground 
that  the  undisputed  evidence  showed  tbat 
plaintiff's  Injtu-les  were  caused  by  ber  con- 
tributory negligence.  Both  of  these  motions 
were  denied,  and  this  ruling  of  the  court  is 
one  ol  tbe  principal  errors  relied  upon  for  a 
reversal  of  tbe  judgment  It  Is  conceded 
that  It  was  the  duty  of  appellant  to  keep  its 
sidewalks  free  from  obstructions  and  de- 
fects, and  in  a  reasonably  safe  condition 
for  travel,  and  it  is  not  seriously  contended 
that  it  discharged  its  duty  in  that  regard. 
Tbe  evidence  clearly  shows  tbat  at  tbe 
place  where  plaintiff  fell  and  was  injured, 
and  which  was  in  tbe  business  portion  of 
the  city,  tbe  sidewalk  was  covered  with  ice 
and  snow  to  tbe  depth  of  from  four  to 
eight  Inches,  and  had  been  so  covered  for  a 
month  prior  to  the  time  when  plaintiff  fell 
upon  it,  and  tbat  tbe  city  bad  not  attempt- 
ed to  remove  the  ice  and  snow  from  the 
walk,  or  to  take  any  steps  whatever  to  ren- 
der it  safe  for  pedestrians,  although  its 
street  commissioner  had  been  personally  no- 
tified of  tbe  condition  of  tbe  sidewalk  at 
this  particular  point  some  days  before  the 
accident,  by  an  individual  who  had  himself 
fallen  on  the  Ice  at  the  same  place  where 
the  plaintiff  fell.  The  testimony  dearly 
shows  that  the  sidewalk  where  the  plaintiff 
was  injured  was  several  Inches  lower  than 
tbe  vacant  lot  adjoining;  tbat  during  tbe 
preceding  montb  of  January  the  snow  had 
melted  at  various  tinjes,  and  run  down  oCf 
tbe  vacant  lot  upon  and  across  the  side- 
walk, thus  causing  an  accumulation  of  Ice 
and  snow  thereon,  which,  by  alternate  freez- 
ing and  thawing,  and  the  passing  of  pedes- 
trians and  tbe  crossing  of  wagons,  bad  be- 
■  come  rough,  uneven,  and  rounded  up  to 
such  an  extent  that  it  was  dangerous  fmr 
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persons  ^o  pass  over  It.  This  snow  and  Ice, 
In  the  condition  In  which  it  then  was,  clear- 
ly constituted  an  obstruction  to  travel, 
which  it  was  the  duty  of  the  city  to  re- 
move, and  which  rendered  It  liable  in  dam- 
ages to  any  one  Injured  thereby  while  In 
the  exercise  of  ordinary  care  and  prudence. 
Calder  v.  City  of  Walla  WaUa,  0  Wash.  87T, 
33  Pac.  10.54.  It  appears  from  the  testimony 
of  the  plaintiff  that  at  the  time  the  accident 
happened  she  was  going  to  the  Hotel  Spo- 
1:ane,  situated  on  the  comer  of  Stevens  and 
First  streets,  with  the  view  of  attending  a 
reception  which  she  was  Informed  would 
there  be  given  In  honor  of  J.  L.  Wilson; 
that  she  was  not  walking  rapidly,  and  was 
careful  how  she  walked,— as  careful  as  any 
person  would  ordinarily  be  when  walking 
along  the  street;  that  she  bad  safely  passed 
over  this  sidewalk  in  the  daytime  five  or 
six  times  during  the  three  preceding  weeks, 
—the  last  time  about  a  week  before  the  ac- 
cident; and  that  the  Ice  and  snow  upon  the 
sidewalk  at  the  time  she  was  injured  seem- 
ed to  be  in  abont  the  same  condition,  so  far 
as  she  was  able  to  observe,  as  It  was  when 
she  saw  it  the  week  before,  and  at  other 
times.  It  is  not  clear  from  her  testimony 
that  the  plaintiff  noticed  the  real  condition 
of  this  particular  part  of  the  sidewalk  be- 
fore she  stepped  upon  It,  but  she  does  say 
that  she  observed  its  condition  after  she 
fell,  and  especially  after  she  was  assisted 
into  a  sleigh  which  was  standing  close  to 
the  edge  of  the  sidewalk  at  the  time.  There 
was  an  electric  arc  light  at  the  Spragnc 
street  crossing,  and  another  about  a  block 
away,  which  afforded  sufficient  light  for  the 
plaintiff  to  see  the  condition  of  the  street 
with  more  or  less  distinctness.  Upon  this 
state  of  facts,  did  the  court  err  in  denying 
the  defendant's  motions?  In  other  words, 
would  the  trial  court  have  been  Justified  in 
saying,  as  matter  of  law,  as  it  was  in  ef- 
fect requested,  that  the  plaintiff  was  guilty 
of  contributory  negligence,  and  therefore 
not  entitled  to  recover  in  this  action?  We 
think  this  question  must  be  answered  in  the 
negative.  The  question  of  negligence  on  the 
part  of  the  defendant,  or  of  contributory 
negligence  on  the  part  of  the  plaintiff,  is 
ordinarily  a  question  of  fact,  to  be  deter- 
mined by  the  Jury  from  all  the  facts  and  cir- 
cumstances in  evidence.  It  is  true  that  there 
may  be  cases  where  the  effect  of  the  undis- 
puted facts  is  so  manifest  that  it  may  prop- 
erly be  determined  by  the  court  as  a  pure 
question  of  law.  But,  "when  a  given  state 
of  facts  is  such  that  reasonable  men  may 
fairly  differ  upon  the  question  as  to  whether 
there  was  negligence  or  not,  the  determina- 
tion of  the  matter  is  for  the  Jury.  It  is  only 
where  the  facts  are  such  that  all  reasonable 
men  must  draw  the  same  conclusion  from 
them  that  the  question  of  negligence  is  ever 
considered  as  one  of  law  for  the  court'' 
Railway  Co.  v.  Ives,  144  U.  S.  417,  12  Sup. 
rt.   67».     See,   also,   McQuillan   v.   City   of 


Seattle,  10  Wash.  464,  38  Pac.  1119;  Rail- 
road Co.  V.  Stout.  17  Wall.  667;  Koux  v. 
number  Co.,  86  Mich.  519,  48  N.  E.  1092. 
We  think  that,  upon  the  undisputed  facts  of 
this  case,  candid  and  Intelligent  men  might 
reasonably  differ  as  to  whether  the  plaintiff 
was  or  was  not  in  the  exercise  of  ordinary 
care  and  prudence  at  the  time  of  the  acci- 
dent, and  it  therefore  follows  that  the  court 
committed  no  error  in  submitting  the  case 
to  the  Jury.  The  learned  counsel  for  ap- 
pellant contend  that  the  facts  of  this  case 
are  "on  all  fours"  with  those  in  the  case  of 
Wright  V.  City  of  St.  Cloud  (Minn.)  55  N. 
W.  819,  wherein  the  court  held,  as  matter 
of  law,  that  the  plaintiff  was  guilty  of  such 
contributory  negligence  as  precluded  a  re- 
covery. But  In  this  we  think  counsel  are 
in  error.  An  examination  of  the  opinion  of 
the  court  in  that  case  will  disclose  that  the 
plaintiff  not  only  saw  the  condition  of  the 
sidewalk  before  she  attempted  to  pass  over 
It,  but  that  it  occurred  to  her  the  moment 
she  saw  it  that  It  was  a  dangerous  place  to 
walk.  In  this  case  there  is  no  evidence 
that  it  occurred  to  plaintiff  that  the  walk 
was  dangerous,  or  that  she  had  full  and 
present  knowledge  of  the  "risk  incident  to 
traveling  over  it"  The  decision  of  the  court 
In  that  case  was  not  predicated  upon  the 
mere  fact  that  plaintiff  had  knowledge  of 
the  condition  of  the  sidewalk,  but  upon  the 
fact,  with  others,  that  she  was  conscious  of 
the  danger  of  slipping  and  falling  at  the 
moment  she  undertook  to  pass  over  it.  That 
the  ruling  of  the  court  would  have  been  dif- 
ferent in  the  absence  of  present  knowledge 
of  the  dangerous  condlOon  of  the  sidewalk, 
and  of  the  risk  of  slipping  and  falling,  we 
apprehend  will  appear  from  an  inspection  of 
the  opinion  of  the  same  court  in  the  later 
case  of  Maloy  v.  City  of  St.  Paul  (Minn.)  66 
N.  W.  94,  in  which  Wright  v.  City  of  St. 
Cloud  Is  commented  upon,  and  In  which  It 
is  said:  "It  is  certain  that  previous  knowl- 
edge of  the  existence  of  a  defect  has  an 
Important  and  oftentimes  a  decisive,  bear- 
ing upon  the  question  of  contributory  neg- 
ligence; but  mere  inattention  to  a  known 
danger,  on  the  part  of  this  plaintiff,  cannot 
be  held  to  conclude  her." 

The  next  assignment  of  error  is  that  the 
verdict  is  against  the  evidence,  as  shown  by 
the  special  findings  of  the  Jury.  The  finding 
specially  complained  of  by  appellant  is  that 
in  which  the  Jury  found  that  plaintiff  could 
not  see,  and  did  not  know  of  the  existence 
of,  the  snow  and  ice  on  the  sidewalk  Just 
before  or  at  any  time  prior  to  her  attempt- 
ing to  walk  over  the  same.  This  is  claimed 
by  appellant  to  be  contrary  to  the  undisput- 
ed evidence.  But,  even  if  that  be  so,  it  does 
not  necessarily  follow  that  the  Judgment 
should  be  reversed,  for,  as  we  have  seen, 
the  fact  that  she  may  have  had  such  knowl- 
edge is  not  Itself  conclusive  proof  of  con- 
tributory negligence  on  her  part  McQuil- 
lan V.  City  of  Seattle,  supra,  and  caaes  cited. 
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The  special  findings  of  the  Jury  are  In  no 
sense  Inconsistent  with  the  general  verdict, 
and  we  are  clearly  of  the  opinion  that  the 
latter  is  justified  by  the  evidence. 

It  is  next  objected  that  the  court  erred  in 
refusing  to  require  plaintiff  to  submit  to  an 
examination  of  her  person  by  physicians. 
The  record  relative  to  this  matter  is  as  fol- 
lows: "The  defendant,  by  counsel,  at  this 
time  asked  the  court  for  an  order  com- 
pelling the  plaintiff  to  undergo  an  examina- 
tion by  physicians  McLeod,  Olmsted,  and 
Mason,  in  order  that  the  defendant  might  use 
said  physicians  as  witnesses.  The  plaintiff, 
by  counsel,  objected  to  such  an  order  being 
made,  and  the  court  sustained  the  objec- 
tion and  allowed  the  defendant  an  excep- 
tion." This  request  was  made  at  the  close 
of  the  testimony  of  Dr.  Webb,  who  was  a 
witness  for  plaintiff,  and  In  the  middle  of  the 
trial,  and  without  any  previous  notice  to  the 
plaintiff.  The  complaint  alleges,  and  the 
plaintiff  had  testified,  that  she  had  suffered 
a  permanent  displacement  of  the  womb,  as 
a  result  of  her  fall  upon  the  sidewalk;  and 
Dr.  Webb,  her  physician,  testified  that  he 
attended  plaintiff  soon  after  she  received 
the  Injury,  and  found,  by  a  personal  exam- 
ination of  her  condition,  that  there  was  a 
displacement  of  the  womb,  of  recent  origin, 
and  that  It  was  permanent,  and  of  such  a 
nature  as  to  cause  a  permanent  Injury  to  a 
woman  of  the  age  of  plaintiff.  The  power  of 
the  court  to  make  the  order  requested  is  not 
here  in  question,  bat  It  Is  contended  on  be- 
half of  the  respondent  that  the  refusal  of  the 
request  was  within  the  sound  discretion  of 
the  trial  court,  and  that  such  discretion  was 
not  abused;  and  we  are  Inclined  to  agree 
with  counsel's  views  In  that  regard.  That 
the  trial  court  Is  vested  with  a  wide  discre- 
tion In  the  exercise  of  such  power,  and  that 
It  may  refuse  to  grant  such  an  order  as  was 
here  requested,  when  the  sense  of  delicacy 
of  the  plaintiff  may  be  offended  by  the  ex- 
hibition, or  where  the  testimony  would  be 
merely  cumulative,  or  where  the  necessities 
of  the  case  do  not  demand  It,  or  where,  in 
the  judgment  of  the  court,  the  examination 
would  not  materially  aid  the  jury,  seems  to 
be  established  by  the  authorities.  Graves  v. 
City  of  Battle  Creek  (Mich.)  &4  N.  W.  757. 
See,  also,  Owens  v.  Railroad  Co.,  33  Am.  & 
Eng.  R.  R.  Cas.  524;  1  Thomp.  Trials,  § 
859.  It  Is  not  shown  by  the  record  why  the 
court  refused  to  make  the  order,  but  the 
fact  that  the  request  was  for  an  examina- 
tion by  physicians  selected  by  .  appellant 
alone  was  a  sufficient  ground  for  refusing  It. 
Id.  §  8G0.  And  besides,  for  aught  that  ap- 
pears from  the  record,  the  learned  judge  may 
have  had  other  sufficient  reasons  for  refus- 
ing to  CTant  defendant's  request. 

The  jury  returned  a  verdict  in  this  case  In 
favor  of  the  plaintiff  for  fl0,500,  and  It  Is 
earnestly  Insisted  on  behalf  of  the  defend- 
ant that  it  is  so  excessive  that  a  new  trial 
ought  to  be  awarded  on  that  ground  alone. 


The  undisputed  testimony  of  Dr.  W^bb  is  to 
the  effect  that  the  injury  to  the  respondent's 
leg  is  permanent,  and  will  probably  result  in 
amputation;  that  the  internal  Injury  is  also 
permanent  and  painful.  And  respondent  her- 
self testified  that  she  was  38  years  of  age,  and 
that  prior  to  this  injury  she  was.  In  every  re- 
spect, a  strong  and  healthy  woman;  that  she 
had  previously  been  employed  as  a  teacher,  and 
as  such  had  earned  $75  per  month,  but  was 
wholly  Incapacitated  from  following  her  previ- 
ous vocation,  by  reason  of  her  injuries;  and 
that  from  the  time  of  the  accident  up  to  the 
time  of  the  trial,  a  period  of  some  eight  months, 
she  had  scarcely  been  free  from  pain.  It  was 
the  province  of  the  jury  to  assess  the  dam- 
ages under  the  Instructions  of  the  court,  and 
the  court,  on  motion  for  a  new  trial,  refused 
to  set  aside  the  verdict.  We  perceive  noth- 
ing indicating  that  the  jury.  In  assessing  the 
damages,  was  Influenced  by  prejudice  or  pas- 
sion, and  It  Is  only  In  such  cases  that  the 
court  Is  authorized  by  the  statute  to  set  asid«> 
a  verdict  on  the  ground  of  excessive  dam- 
ages. The  law  applicable  to  the  facts  of  the 
case  was  carefully  and  fully  presented  to  the 
jury.  The  respective  parties  were  represent- 
ed by  able  counsel,  and  a  fair  trial  was  had. 
No  error  appears  In  the  record,  and  the  judg- 
ment must  therefore  be  affirmed,  and  It  is  so 
ordered. 

DUNBAR  and  GORDON,  JJ.,  concur. 


(16  Wash.  465) 

BROWN  et  ux.  v.  SEATTLE  CITY  RY.  CO- 
et  al. 

(Supreme  Court  of  Washington.     Feb.   13, 

1897.) 

Street  Railwats— CosTBiBUTORT'NEOi.iGErfcE  — 

Pleadi.no— Alighting  from  Movixo  JCak — 

Question  fob  Jcrt — Ixstkcctioss. 

1.  The  complaint  having  negatived  contrib- 
utory uegiigeDcc,  an  ailegation  in  the  answer 
that  plaintiff's  injuries  were  caused  by  her 
"carelessness,  fault,  and  want  of  care,"  if  de- 
nied by  plaintiff  in  her  reply,  is  a  good  plea  of 
contributory  negligence. 

2.  Whether  a  female  passenger  is  negligent  in 
attempting  to  alight  from  a  moving  street  car 
is  for  the  jury. 

3.  An  instruction  that  if  plaintiff  alighted 
from  a  moving  street  car  without  notice  to  the 
conductor,  or  without  his  knowledge,  she  did 
80  at  her  peril,  provided  the  conductor  "could 
not,  by  the  exercise  of  the  highest  degree  of 
care  and  caution,  avoid  injury"  to  her;  and  that 
if  the  conductor,  knowinj;  that  she  was  about 
to  alight,  "or  by  the  exercise  of  extraordinary- 
care  •  •  •  could  have  known  it,  started  the 
car,"  etc.,  plaintiff  could  recover,— is  not  erro- 
neous, where  the  jury  were  also  told  that  it 
was  not  incumbent  on  the  conductor  to  antici- 
pate such  action  on  plaintiff's  part. 

4.  A  street-car  company  is  bound  to  use  the 
highest  degree  of  care  to  avoid  injury  to  pas- 
seugers. 

Appeal  from  superior  court.  King  county; 
R.  Osbom,  Judge. 
Action  by  W.  P.  Brown  and  Celestia  3i. 
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Brown,  his  wife,  against  the  Seattle  City 
Railway  Company  and  W.  A.  Underwood,  Its 
receiver,  to  recover  for  personal  Injuries  sus- 
tained by  the  female  plaintiff.  From  a  judg- 
ment for  plaintiffs,  defendants  appeal.  Af- 
firmed. 

Andrew  F.  Burleigh  and  Thos.  A.  Gamble, 
for  appellants.   J.  T.  Ronald,  for  respondents. 

REAVIS,  J.  The  appellant  company  Is  the 
owner  of  a  cable  railway  in  Seattle.  The 
eastern  terminus  of  the  road  Is  situated  on 
the  shore  of  Lake  Wasliington,  at  the  foot  of 
Yesler  Way,  and  its  western  terminus  Is  also 
on  Yesler  Way,  at  the  Junction  of  that  street 
with  Occidental  avenue.  At  the  western  ter- 
minus of  the  road  is  a  turntable  on  which 
the  trains  of  the  railway  are  run  and  turned 
around  preparatory  to  starting  on  their  trip 
eastward  to  Lalse  Washington.  On  the  22d 
of  September,  1893,  between  5  and  6  o'clock 
in  the  afternoon,  a  train  of  the  appellant 
company,  consisting  of  a  dummy  and  a  trail- 
er car,  arrived  at  the  turntable  at  the  west- 
em  terminus  of  the  road,  and  was  tiurned 
around,  and  coupled  together  in  the  usual 
manner.  The  train  had  not  yet  started  on 
its  trip  to  the  lake,  when  the  re^mndent  Mrs. 
Brown  entered  the  car,  where  there  were  three 
or  four  passengers  already  seated.  She  took 
her  seat  oor  the  south  side  of  the  car,  near 
the  front  door.  Just  as  she  was  seated,  her 
husband,  one  of  the  respondents,  followed 
her,  and  called  out  to  her,  asking  if  she  had 
"grot  the  medicine  for  the  old  lady."  Mrs. 
Brown  replied  that  she  had  forgotten  it,  and, 
getting  up,  went  hastily  out  of  the  car  to  the 
front  platform,  and  stepped  off  the  car,  and, 
while  stepping  off,  was  thrown  down,  and 
sustained  severe  injuries. 

Before  proceeding  to  discuss  the  errors  as- 
signed by  appellants,  we  desire  to  notice  the 
objection  made  to  the  answer  by  the  respond- 
ents. The  complaint  of  respondents  aa  plain- 
tiffs In  the  superior  court,  after  alleging  neg- 
ligence of  the  appellant  (defendant  below), 
continues  and  negatives  contributory  negli- 
gence on  the  part  of  respondents  by  stating 
in  the  fifth  paragraph  of  the  complaint  aa  fol- 
lows: "Whereby  the  said  plaintiff  Celestla 
M.  Brown,  without  negligence  or  fault  on  her 
part,  but  wholly  owing  to  said  reckless,  care- 
less, and  sudden  Jerking  and  starting  of  said 
car  by  defendant's  servants  and  employes  as 
aforesaid,  was  violently  and  with  great  force 
thrown  from  the  platform  step  of  said  car 
to  the  ground."  The  defendant  company, 
in  its  answer,  after  denying  the  material  al- 
legations of  the  complaint,  endeavored  to  set 
up  contributory  negligence  on  the  part  of  the 
plaintiff  injured,  in  the  following  language: 
"For  a  further  separate  afilrmative  defense 
to  the  cause  of  action  in  the  complaint  set 
out,  defendants  aver:  (1)  That  whatever  in- 
juries were  received  by  plaintiff  Celestla  M. 
Brown  or  by  her  husband,  W.  P.  Brown,  or 
either  or  botL  of  them,  in  the  manner  and 


form  as  set  out  in  the  complaint,  or  other- 
wise howsoever,  were  not  so  received  or  sus- 
tained through  any  fault  or  negligence  of 
these  defendants,  or  either  of  them,  their  offi- 
cers, agents,  or  servants,  but  such  Injuries 
were  caused  by  the  carelessness,  fault,  and 
want  of  care  on  the  part  of  said  plaintiffs, 
and  each  of  them,  and  particularly  on  the 
part  of  said  plaintiff  Celestla  M.  Brown." 
Plaintiffs  did  npt  move  against  the  answer 
to  have  It  made  more  specific,  nor  demur 
thereto  because  it  was  Insufficient,  but  filed 
a  reply  denying  all  the  allegations  of  contrib- 
utory negligence  set  up  In  the  answer,  but 
on  trial  objected  to  any  evidence  of  contribu- 
tory negligence  on  the  ground  that  the  af- 
firmative defense  in  the  answer  did  not  state 
facts  sufficient  to  constitute  a  defense.  The 
court  overruled  the  objection  to  this  testi- 
mony, and  it  was  admitted.  We  think  the 
action  of  the  lower  court  was  correct  In  Its 
ruling  on  this  objection.  However  imper- 
fectly the  affirmative  defense  stated  the  plea 
of  contributory  negligence  against  plaintiffs, 
there  was  a  sufficient  statement,  when  de- 
nied by  the  plaintiffs  In  their  reply,  to  make 
the  plea  good,  especially  In  view  of  the  fact 
that  plaintiffs  had  chosen  In  their  complalfit 
to  affirmatively  negative  contributory  negli- 
gence on  the  part  of  the  plaintiff  Injured. 

The  errors  complained  of  by  appellants  here 
may  be  reduced  to  two.:  First,  that  the  mo- 
tion of  appellants  for  a  nonsuit  upon  the  tes- 
timony should  have  been  granted  by  the  su- 
>perior  court  on  the  ground  that  the  evidence 
did  not  sustain  the  verdict;  and,  second,  that 
the  superior  court  should  have  granted  a  new 
trial  because  an  inspection  of  the  whole  evi- 
dence will  conclusively  show  that  the  verdict 
of  the  Jury  was  against  the  weight  of  evi- 
dence. The  other  point  argued  by  appellants 
is  that  errors  were  committed  in  the  instruc- 
tions given  to  the  Jury.  The  appellants  main- 
tain that  it  was  not  shown  satisfactorily  that 
the  resiMndent  notified  the  conductor  of  her 
Intention  to  alight  from  the  car  before  at- 
tempting to  do  so.  Upon  this  point  the  tes- 
timony of  Mrs.  Brown  is  as  follows:  "I  got 
on  the  car  right  there  at  the  turntable,  where 
they  stop,  and  I  went  in,  and  Just  got  seated, 
and  Mr.  Brown  came  to  me,  and  he  says, 
'Have  you  got  that  medicine  for  the  old  lady?' 
And  I  said:  'No.  I  will  get  up— I  will  get 
up  and  go  out  before  the  car  starts.'  And 
with  that— the  conductor  was  standing  at 
the  end — I  threw  my  hand  up  at  him  like 
that  [illustrating],  and  I  raised  up  quickly, 
and  stepped  out  of  the  door.  I  went  to  the 
platform,  and  stepped  to  the  last  step,  and 
was  about  to  step  off,  when  the  car  started 
up  with  a  Jerk,  and  I  was  holding  onto  the 
rail  with  this  hand  [illustrating].  When  the 
Qar  started  up  that  way  It  threw  me  clear 
aroimd.  I  went  clear  around  like  that  [illus- 
trating], and  my  dress  caught  on  something. 
Anyhow  it  tore  my  hold  off  of  the  bar,  and 
I  don't  know  how  far  I  went,  or  anything 
like  that,  when  the  wheel  went  over  my  left 
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foot,  Just  above  the  ankle."  And  again,  Mrs. 
Brown  said  on  cross-examination:  "Q.  You 
say  you  looked  towards  the  conductor?  A. 
I  did.  Q.  Or  did  you  simply  throw  your 
hand  up?  A.  I  threw  my  hand  at  him  like 
that  [showing].  Q.  What  did  you  say  the 
.  conductor  was  doing?  A.  He  was  leaning 
back,  and  he  appeared  to  be  looking  through 
the  car.  Q.  He  was  looking  through  the  car 
at  that  moment?  A.  Yes,  sir.  Q.  When  you 
threw  your  hand  up?  A.  When  I  threw  my 
hand  at  him  he  first  looked  at  me,  and  he 
took  his  hat  off,  and  then  he  reached  for  the 
bell.  I  didn't  notice  him  any  other  way. 
But  I  Just  threw  my  hand  out,  and  I  looked 
at  him.  Then  I  started  off."  And  again: 
"Q.  Was  the  car  In  motion  when  you  got  up? 
A.  No,  sir;  the  car  was  standing  still.  Q. 
When  did  the  car  start?  A.  The  car  started 
Just  as  I  was  about  to  step  off.  Q.  Step 
off  where,— from  the  platform  or  the  step? 
A.  Off  of  the  step.  Q.  How  did  the  car 
start?  A.  It  started  sudden,  like  that"  There 
were  other  witnesses  who  corroborated  Mrs. 
Brown  in  her  statement  that  the  car  was 
standing  still  when  she  arose  to  go  out,  and 
that  simultaneously  with  her  act  of  stepping 
on  the  ground  the  car  started,  throwing  her 
backwards,  and  under  the  same.  Mrs. 
Brown's  statement  that  she  put  up  her  hand 
to  the  conductor  when  she  arose  In  the  car 
before  starting  to  get  off  is  contradicted  by 
the  evidence  of  several  witnesses,  who  state 
that  they  did  not  see  her  make  the  signal  to 
the  conductor,  and  by  the  conductor  himself; 
but  we  cannot  determine,  from  our  Inspection 
of  the  whole  record,  that  Mrs.  Brown  Is  nec- 
essarily a  discredited  w,ltness.  It  Is  true,  her 
Interests  were  Involved  In  the  result  of  the 
suit,  and  that  was  a  matter  for  the  Jury  to 
take  Into  consideration.  There  was  evidence 
to  support  the  verdict  if  the  witness  was  cred- 
ited by  the  Jury.  We  do  not  think  it  is  the 
function  of  the  court  to  weigh  the  credibility 
of  the  witnesses;  and,  where  there  is  sub- 
stantial conflict  in  the  testimony,  the  case  la 
for  the  determination  of  the  Jury.  • 

The  second  point  made  by  appellants  up- 
on the  insufficiency  of  the  evidence  to  sup- 
port the  verdict  is  that  the  plaintiff  did  not 
show  that  the  car  was  not  in  motion  when 
Mrs.  Brown  attempted  to  alight.  There  is 
certainly  substantial  conflict  In  the  evidence 
that  went  to  the  Jury  on  this  point,  and  we 
cannot  announce  as  a  legal  proposition  that 
a  passenger  upon  a  street-railway  car  may 
not  get  off  the  car  when  In  motion.  It 
would  depend  entirely,  in  our  Judgment,  up- 
on the  circumstances,— that  is,  the  rate  of 
speed,  place  at  which  the  passenger  might 
attempt  to  alight,  and  other  things,— 
which  would  make  each  case  depend  upon 
the  particular  facts,  and  necessarily,  ordi- 
narily, be  a  question  of  fact  for  the  Jury  to 
determine  whether  the  act  of  the  passen- 
ger was  negligent.  We  do  not  think  the 
views  here  expressed  necessarily  conflict 
with  the  decision  of  this  court  in  Guley  v. 


Transportation  Co.,  7  Wash.  491,  35  Pac 
372,  as  the  court  there  used  the  expressiOD 
that  the  •'clear"  weight  of  all  the  evidence 
must  be  on  one  side  to  Justify  the  court  in 
taking  the  decision  from  the  Jury.  But  the 
court  does  not  ttevor  any  extension  of  the 
rule  announced  In  the  case  cited.  Some  of 
the  cases  cited  by  appellants  upon  the  doty 
of  the  passenger  when  boarding  or  •alight- 
ing from  a  street  car  may  be  here  noticed. 
In  Nichols  V.  Ralh^oad  Co.,  106  Mass.  463, 
the  defendants.  In  view  of  the  evidence,  re- 
quested the  court  to  instruct  the  Jury  as  fol- 
lows: "That  If  the  plaintiff  took  upon  her- 
self the  charge  of  the  car,  and,  without  no- 
tice to  any  one,  the  conductor  being  then  on 
the  car,  she  rang  the  bell,  and,  without  the 
knowledge  of  driver  or  conductor,  proceed- 
ed to  get  off,  she  could  not  recover.  That 
It  was  the  duty  of  the  plaintiff  to  have  i 
tifled  some  one  In  charge  of  the  car,  if  she 
desired  to  get  off;  and  if  she  got  off  withont 
such  notice,  or  without  the  knowledge  of 
tiiose  in  charge  of  the  car,  she  did  so  at  her 
peril,  and  cannot  recover,"— which  was  re- 
fused. The  supreme  court  said:  "We  are  of 
opinion  that  the  substance  of  these  instmc- 
tlons  should  have  been  given.  If  the  plain- 
tiff attempted  to  get  off  the  car  without  any 
notice  to  the  conductor  or  driver,  and  wa» 
Injured  by  the  sudden  starting  of  the  car, 
such  injury  cannot  be  attributed  to  the  neg- 
gligence  of  the  defendants.  The  alleged 
negligence  consisted  in  improperly  starting 
the  car  when  a  passenger  was  getting  off; 
but  If  the  conductor  and  driver  neither 
knew,  nor  were  notified,  nor  had  the  means 
of  knowing,  that  a  passenger  desired  to  get 
off,  or  was  in  the  act  of  getting  oft,  there 
was  no  negligence  in  starting  the  horses  at 
a  faster  gait.  Upon  the  evidence  rei>orted 
in  the  bill  of  exceptions.  It  would  be  com- 
petent for  the  Jury  to  find  that  the  plaintUI 
undertook  to  get  off  without  any  notice  to 
the  defendants'  servants  In  charge  of  the 
car,  and  without  their  knowing,  or  having 
the  means  of  knowing,  that  she  was  getting 
off;  and  we  think  the  defendants  had  the 
right  to  a  specific  instruction  that.  If  they 
so  found,  the  plaintiff  could  not  recover. 
This  Is  substantially  the  Instruction  request- 
ed by  the  defendants,  and  we  think  the  Jury 
may  have  been  misled  by  the  refusal  to 
give  this  instruction,  and  that  the  general 
Instructions  would  not  correct  the  effect  of 
this  refusal."  In  another  case  cited  by  ap- 
pellants—Eppendorf  V.  Railroad  Co.,  69  N. 
Y.  195— the  court  says:  "Ordinarily,  it  is 
perfectly  safe  to  get  upon  a  street  car  mov- 
ing slowly,  and  thousands  of  people  do  it 
every  day  with  perfect  safety.  But  there 
may  be  exceptional  cases,  when  the  car  Is 
moving  rapidly,  or  when  the  person  is  infirm 
and  clumsy,  or  Is  incumbered  with  children, 
packages,  or  other  hindrances,  or  when  there 
are  other  unfavorable  conditions,  when  it 
would  be  reckless  to  do  so;  and  a  conrt 
might,   upon   undisputed  evidence,  bold   as 
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matter  of  law  that  there  was  negligence  in 
doing  so.  But  in  most  cases  it  must  be  a 
question  for  a  Jury.  Here  there  was  noth- 
ing exceptional,  and  no  reason  apparent 
why  plaintiff  might  not,  with  prudence,  have 
expected  to  enter  the  car  with  safety.  He 
had  the  right  to  expect  that  the  speed  of 
the  car  would  continue  arrested  until  he 
was  safely  on  the  car.  It  was  the  act  of 
the  driver  In  letting  go  the  brake  without 
notice,  and  thus  suddenly  giving  the  car  a 
Jerlc  while  plaintiff  was  getting  upon  it,  that 
caused  the  accident.  Upon  all  the  evidence 
of  this  case  it  was  for  the  Jury  to  determine 
whether  the  plaintiff  was  chargeable  with 
negligence,  and  whether  such  negligence 
contributed  to  the  injury."  The  case  of 
Eallway  Co.  v.  Hassard,  76  Pa.  St.  367,  was 
where  a  boy  was  injured,  and  the  principal 
question  discussed  by  the  court  was  what 
increased  degree  of  care  was  incumbent  on 
the  carrier  in  view  of  plaintiff's  inexperience 
and  tender  years;  and  is  not  in  point  here. 
The  exceptions  to  the  Instructions  of  the 
superior  court  may  be  discussed  together. 
An  instruction  was  given  as  follows  at  the 
request  of  respondents:  "If  the  Jury  believe, 
from  a  fair  preponderance  of  the  testimony 
In  this  case,  that  on  or  about  the  22d  day  of 
September,  1803,  the  plaintiff  Celestla  M. 
Brown  was  a  passenger  upon  one  of  the 
street  cars  of  the  defendant  operating  on 
Yesler  avenue.  In  the  city  of  Seattle,  and 
that,  while  such  car  was  stopped,  the  plain- 
tiff Celestla  M.  Brown,  in  the  exercise  of 
due  care  and  diligence  on  her  part,  was  in 
the  act  of  alighting  from  said  car,  and  that 
the  defendant,  by  its  conductor,  knowing  the 
same,  or  by  the  exercise  of  extraordinary 
care  and  diligence  on  the  part  of  such  con- 
ductor  could  have  known  it,  started  the  car 
while  the  plaintiff  was  so  getting  off,  and 
before  she  had  a  reasonable  time  to  do  so, 
and  thereby  threw  the  plaintiff  down  upon 
the  street,  and  by  reason  thereof  she  was 
injured,  then  the  defendant  would  be  liable," 
etc.  In  connection  with  this,  the  court  gave 
the  following  instruction  at  the  request  of 
the  defendants,  with  the  modl&cation  ital- 
icized: "Gentlemen  of  the  Jury,  the  court 
Instructs  you  that  it  was  the  duty  of  the 
plaintiff  Celestla  M.  Brown,  in  this  case,  to 
have  notified  some  one  in  charge  of  the  car 
if  she  desired  to  get  off,  and,  if  she  got  off 
without  such'  notice,  or  without  the  knowl- 
edge of  those  in  charge  of  the  car,  while  said 
car  was  in  motion,  she  did  so  at  her  peril, 
provided  you  should  further  find  from  the  ev- 
idence that  the  conductor  in  charge  of  said 
car  could  not,  by  the  exercise  of  the  highest 
degree  of  care  and  caution,  avoid  injury  to 
plaintiff."  It  is  claimed  by  appellants  that 
the  court  here  virtually  charged  the  appel- 
lants as  insurers,  and  absolved  the  respond- 
ent Mrs.  Brown  from  all  responsibility,  how- 
ever negligent  she  might  have  been;  but  the 
court  gave  also  the  following  instructions  in 
the  course  of  its  charge:    "Gentlemen  of  the 


Jury,  the  court  further  instructs  you  that  the 
law  imposes  no  duty  upon  a  railway  compa- 
ny to  anticipate  the  committing  of  acts  of 
negligence  by  any  of  its  passengers,  nor  is 
it  incumbent  upon  a  railway  company,  its 
agents,  servants,  or  employes,  to  be  on  the 
lookout  for  the  commission  of  acts  of  negli- 
gence by  passengers  riding  upon  its  cars. 
If,  therefore,  you  find  from  the  evidence  In 
this  case  that  plaintiff  Celestla  M.  Brown 
placed  herseU  In  a  dangerous  position  by 
rushing  out  on  the  front  platform  of  the 
car  of  the  defendant  company,  and  attempt- 
ed to  alight  from  the  front  platform  of  the 
car  while  the  same  was  in  motion  (at  a 
high  rate  of  speedl,  the  court  instructs  you 
that  she  thereby  assumed  the  risk  of  the  po- 
sition In  which  she  placed  herself  voluntari- 
ly; and  if  you  find  that  such  an  act  was  an  act 
of  negligence  on  her  part,  and  by  such  an 
act  she  directly  contributed  to  the  injuries 
received  by  her,  then  she  was  guilty  of  con- 
tributory negligence,  and  cannot  recover 
from  the  d^endai^ts  in  this  case.  The  court 
further  Instructs  you  that  it  was  not  in- 
cumbent -upon  the  servant  of  the  defendants, 
the  conductor  In  charge  of  the  car,  to  be 
on  the  lookout  for  such  action  on  the  part 
of  the  plaintiff,  if  you  should  find  that  she 
committed  such  acts,  nor  was  it  negligence 
on  the  part  of  the  conductor  to  ring  the  bell 
and  signal  the  gripman  to  start  the  car,  un- 
less he  actually  saw  the  position  of  danger 
in  which  the  plaintiff  had  placed  herself, 
and  not  otherwise.  If  the  Jury  believed 
from  the  evidence  that  the  plaintiff  Celestla 
M.  Brown  attempted  to  Jump  off  the  front 
platform  of  the  car  while  the  same  was  run- 
ning at  its  ordinary  rate  of  speed,  then  the 
plaintiff  was  guilty  of  contributory  negli- 
gence, and  if  you  so  find  your  verdict  will 
be  for  the  defendants." .  We  think,  constru- 
ing the  instructions  altogether,  they  fairly 
stated  the  law  as  applied  to  the  facts  of  the 
case,  and  the  error  assigned  upon  the  in- 
structions ia  not  well  taken.  It  is  said  In 
Shear.  &  R.  Neg.  %  51:  "It  is  the  settled  rule 
of  common  law  throughout  the  United 
States,  and  probably  also  in  Great  Britain 
and  Ireland,  that  common  carriers  of  per- 
sons, and  especially  railway  companies,  are 
liable  for  any  damage  suffered  by  their  pas- 
sengers which  is  proximately  caused  by  the 
failure  of  such  carriers  to  use  the  highest 
degree  of  prudence,  and,  in  some  cases,  the 
utmost  human  skill  and  foresight.  This  pre- 
cise language  is  constantly  used  in  charging 
Juries,  and  it  is  sustained  by  feuch  controll- 
ing authority  as  to  make  it  useless  to  dis- 
cuss Its  propriety  at  any  length."  We  think 
the  above  citation  is  a  fair  statement  of  the 
law  as  announced  by  the  best  authorities. 
We  do  not  doubt  that  the  utmost  care  is  re- 
quired, and  this  is  due  to  the  essentially 
modern  regard  for  human  life  In  the  de- 
velopment of  applied  science.  The  J1U7 
having  found  a  verdict  for  the  plaintiffs  be- 
low, and  there  being  substantial  evidence 
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upon   which   Its'  conclusion   is   based,   this 
court  cannot  disturb  the  Judgment.    Affirmed. 

SCOTT,   C.  J.,  and  ANDERS   and  GOR- 
DON, JJ.,  concur. 


(16  Wash.  412) 

GLEASON  et  al.  t.  TACOMA  HOTEL  CO. 

et  al. 
(Supreme  Court  of  Washington.    Feb.  5, 1897.) 

Constitutional  Law— Laborehs'  Liens — Ex'bcu- 
Tios  Ckbditob— Filing  of  Claims — Pbef- 
EKENCE— Dispute — Joixiieh. 
1. 1  Hill's  Code,  §  3124  (Code  1881,  §  1974), 
providing   that   where  execution   is  issued,   ex- 
cept for  labor  done,  persons  who  have  claims 
against   the   execution   debtor   for  labor  done 
may  give  notice  thereof  to  the  creditor  and  the 
officer  executing  the  writ,  and  may  prosecute 
their  claims  to  judgment,  if  disputed,  and  that 
the  officer  shall  pay  all  valid  claims  for  labor 
as  preferred,  within  limitations  as  to  amount, 
is  not  unconstitutional  as  not  "due  process  of 
law." 

2.  As  jurisdiction  had  been  acquired  over  the 
judgment  debtor  in  the  original  action,  the  ac- 
tion is  pending  till  the  judgment  is  satisfied, 
and  want  of  notice  of  the  claims  is'no  objec- 
tion. 

3.  Laborers  whose  claims  are  disputed  may 
join  in  one  action,  by  the  express  provisions  of 
the  statute. 

4.  An  objection  to  the  misjoinder  of  parties 
can  be  taken  only  by  the  execution  debtor. 

Appeal  from  superior  court.  Pierce  county; 
John  C.  Stallcup,  Judge. 

There  was  an  action  brought  by  Robert 
Wlngate,  receiver  of  the  Merchants'  National 
Bank,  agal'n»t  the  Taeoma  Hotel  Company. 
Plaintiff  bad  Judgment,  and  levied  un  de- 
fendant's property.  Prior  to  the  execution 
sale,  Mary  Gleason  and  others,  having  claims 
against  defendant  for  labor -done,  filed  their 
claims  for  preference.  All  the  claims  were 
disputed  by  the  execution  creditor,  and  the 
claimauts  Joined  in  an  action  against  the 
Judgment  debtor  and  execution  creditor. 
From  a  Judgment  in  favor  of  plaintiffs,  de- 
fendant Wlngate,  receiver,  appeals.     Affirmed. 

Murray  &  Christian,  for  appellant.  Thad 
Huston,  for  respondents. 

GORDON,  J.  In  March,  1896,  the  sheriff 
of  Pierce  county,  under  and  by  virtue  of  an 
execution  issued  out  of  the  superior  court 
of  said  county  upon  a  Judgment  reudered 
therein  in  favor  of  the  appellant,  Wlngate, 
as  receiver  of  the  Merchants'  National  Bank, 
against  the  Taeoma  Hotel  Company,  levied 
upon  certain  "personal  property  of  said  com- 
pany, arid  advertised  the  same  to  be  sold  on 
the  27th  of  March,  18516.  Prior  to  said  sale, 
namely,  on  March  2Gth,  the  respondents- 
being  servants,  clerks,  and  laborers  having 
claims  against  the  Judgment  debtor  for  labor 
performed  and  services  rendered— gave  sepa- 
rate notices  of  their  respective  claims,  duly 
verified,  to  the  said  sheriff  and  to  the  appel- 
lant, pursuant  to  the  provisions  of  section 
3124,  1  Hill's  Code  (section  1974,  Code  ISSl), 


which  section  Is  as  follows:  "In  cases  of  ex- 
ecutions, attachments,  and  writs  of  similar 
nature  issued  against  any  person,  except  for 
claims  for  labor  done,  any  miners,  mechan- 
ics, salesmen,  servants,  clerks,  and  laborers 
who  have  claims  against  the  defendant  for 
labor  done,  may  give  notice  of  their  clalxos 
and  the  amount  thereof,  sworn  to  by  the  per- 
son making  the  claim,  to  the  creditor  and  the 
officer  executing  either  of  such  writs  at  any 
time  before  the  actual  sale  of  property  lev- 
ied on,  and  unless  such  claim  Is  disputed  by 
the  debtor  or  a  creditor,  such  officer  mast 
pay  to  such  person,  out  of  the  proceeds  of 
the  sale,  the  amount  each  Is  entitled  to  re- 
ceive for  services  rendered  within  sixty  days 
next  preceding  the  levy  of  the  writ,  not  ex- 
ceeding one  hundred  dollars.  If  any  or  all 
the  claims  so  presented  and  claiming  pref- 
erence under  this  title  are  disputed  by  either 
the  debtor  or  a  creditor,  the  person  present- 
ing the  same  must  commence  an  action  with- 
in ten  days  from  [for]  the  recovery  thereof, 
and  must  prosecute  his  action  with  due  dili- 
gence, or  be  forever  barred  from  any  claim 
of  priority  of  payment  thereof;  and  the  of- 
ficer shall  retain  possession  of  so  much  of 
the  proceeds  of  the  sale  as  may  be  necessary 
to  satisfy  such  claim,  until  the  determination 
of  such  action;  and  In  case  Judgment  be  bad 
for  the  claim  or  any  part  thereof,  carrying 
costs,  the  costs  taxable  therein  shall  likewise 
be  a  preferred  claim,  with  the  same  rank  as 
the  original  claim."  Thereafter,  the  appel- 
lant having  disputed  all  the  claims  so  pre- 
sented, respondents  Joined  In  an  action 
brought  for  the  purpose  of  enforcing  tbe 
liens  claimed  by  them  upon  the  fund  derived 
from  a  sale  of  the  property  so  levied  upon 
by  the  sheriff,  said  fund  being  then  In  the 
possession  of  the  clerk  of  said  court.  T%e 
appellant  was  made  a  party  defendant  in  the 
action,  and  .api>eared  and  demurred  to  tbe 
amended  complaint  therein.  Among  other 
grounds  of  demurrer,  it  was  urged  that  tb^re 
was  a  defect  of  parties  plaintiff,  that  several 
causes  of  action  had  been  improperly  united. 
and  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
Tlie  demiurer  was  overruled,  and  exceptions 
duly  taken,  and  the  appellant  having  elected 
to  stand  by  his  demurrer,  and  refusing  to 
plead,  the  cause  proceeded  to  trial  to  the 
court  without  a  Jury,  upon  respondents'  com- 
plaint and  the  answer  of  the  Judgment  debt- 
or, the  hotel  company,  and  resulted  In  Judg- 
ment and  decree  In  favor  of  the  respondents, 
establishing  their  claims,  and  directing  the 
clerk  of  the  court  to  pay  them  the  amount 
of  said  funds  received  from  the  sheriff  as 
proceeds  of  the  sale.  From  this  Judgment 
and  decree  the  execution  creditor  has  appealed. 
Appellant  assigns  as  error  the  order  of  the 
court  in  overruling  the  demurrer  to  the  com- 
plaint. He  contends  that  the  provisions  of 
section  3124,  above  set  out,  are  repugnant 
to  the  fifth  amendment,  and  section  1  of  the 
fourteenth  amendment,  of  the  constitution 
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of  the  TTnlted  States,  and  also  to  section  3 
of  article  1  of  the  constitution  of  the  state 
of  Washington,  providing  that  "no  person 
shall  be  deprived  of  life,  liberty,  or  proper- 
ty without  due  process  of  law."  The  ground 
upon  which  this  contention  proceeds  is  that 
the  section  in  question  permits  the  taking 
of  the  debtor's  property  without  notice  or 
process  directed  to  him.  The  purpose  of 
the  statute  was  to  give  the  persons  therein 
mentioned,  who  by  their  labor  had  contrib- 
uted to  the  property  of  the  debtor,  a  pref- 
erence over  general  creditors,  and  to  afCord 
a  speedy  and  Inexpensive  method  by  which 
their  claims  for  such  labor  might  be  en- 
forced. The  section  Is  Identical  with  section 
1206  of  the  Code  of  Procedure  of  C5allfornIa 
(3  Deering's  Code),  and  was  upheld  In  Mohle 
V.  Tschirch,  63  Cal.  381,  the  only  case  dh-ect- 
ly  in  point  to  which  we  have  been  cited. 
By  requiring  the  claimant  to  establish  his 
claim  in  court  at  the  Instance  of  either  the 
debtor  or  creditor,  and  affording  all  parties 
an  opportunity  to  be  heard,  the  constitu- 
tional rights  of  the  parties  are  preserved, 
and  the  act  Is  not  open  to  the  objection  that 
it  deprives  one  of  his  property  without  due 
process  of  law. 

We  also  think  the  objection  of  want  of 
notice  to  the  debtor  Is  fully  answered  by 
the  application  of  another  well-recognized 
principle,  namely:  "Jurisdiction  having 
been  once  acquired  over  the  Judgment  debt- 
or in  the  original  action,  that  action  Is  still 
pending  until  the  Judgment  Is  satisfied. 
Proceedings  to  compel  the  application  of 
money  or  property  in  the  hands  of  other 
parties  to  the  satisfaction  of  the  Judgment 
are  proceedings  In  that  action."  High  v. 
Bank  (Cal.)  30  Pac.  556,  and  authorities 
there  cited. 

Another  objection  which  is  urged  to  this 
act  is  that  it  gives  to  persons  of  a  particu- 
lar class  a  Hen  upon  property  which  they 
have  not  helped  to  construct,  and  in  this 
respect  is  a  denial  of  the  equal  protection 
of  the  laws,  and  amounts  to  a  deprivation  of 
property  without  due  process  of  law.  No 
authority  has  been  cited  In  support  of  this 
position.  Questions  of  mere  legislative  pol- 
icy do  not  concern  the  courts,  and  we  are 
not  satisfied  that  the  act  contravenes  any 
constitutional  right. 

It  is  further  urged  that  the  demurrer 
should  have  been  sustained  upon  the  ground 
of  misjoinder.  We  think  that  the  statute 
itself  furnishes  a  sufficient  answer  to  this 
objection.  Section  1953  of  the  Code  of  1881 
provides  that  "any  number  of  persons  claim- 
ing liens  under  this  chapter  [137]  may  join 
In  the  same  action,  •  •  •."  Section  1978 
provides  that  "all  rights  secured  to  the  hold- 
ers of  liens  upon  logs,  under  the  provisions 
of  chapter  137,  shall  inure  to  the  benefit  of 
those  holding  Hens  under  the  provisions  of 
this  chapter  [139],"  and  further  provides 
that  such  persons  shall  have  the  same  rights 
—among  others,  "of  joinder  of  parties"— as 


are  afforded  to  the  holders  of  Hens  under 
said  chapter  137.  Of  this  section  (1978) 
this  court,  In  Pain  v.  Isaacs,  10  Wash.  173, 
38  Pac.  1038,  said:  "For  some  reason  the 
compiler  of  the  statutes  [Hill's  Code]  seems 
to  have  omitted  section  1978  of  the  Code  of 
1881  therefrom.  A  reference  to  the  omitted 
section,  which  has  not  ceased  to  be  the  law 
of  the  state,  shows  farm  laborers  to  have 
all  the  rights  secured  to  loggers  In  the  matter 
of  the  joinder  of  parties.  Therefore  the  ob- 
jection cannot  prevail."  Section  3124  of  vol- 
ume 1  of  Hill's  Code,  which  is  assailed  as 
unconstitutional  in  this  proceeding,  was  sec- 
tion 1974  of  the  Code  of  1881,  and  belonging 
to  the  chapter  of  which  section  1978,  supra, 
was  a  part;  and  it  follows  that  section  1978 
Is  as  applicable  to  actions  commenced  under 
section  1974  (section  3124,  Hill's  Code)  as  to 
any  of  the  actions  provided  for  under  chap- 
ters 137  or  139  of  the  Code  of  1881. 

But  the  demurrer  on  the  ground  of  mis- 
joinder was  properly  overruled  for  another 
reason,  viz.:  Appellant  cnnnot  be  heard  to 
urge  the  objection  of  misjoinder.  That  ob- 
jection belonged  to  the  debtor  alone,  and,  to 
have  been  available,  it  should  have  been 
timely  raised,  otherwise  It  Is  deemed  to 
have  been  waived.  In  this  case  the  only 
party  who  was  entitled  to  take  advantage 
of  the  objection  waived  the  right  to  do  so 
by  falling  to  take  it  either  by  demurrer  or 
answer.  Perceiving  no  error  in  the  record, 
the  Judgment  and  decree  will  be  affirmed. 

DUNBAR,  ANDERS,  and  EEAVIS,  JJ., 
concur. 

(16  Wash.  41T) 
HENRY  V.  GREAT  NORTHERN  RY.  CO. 
(Supreme  Court  of  Washington.  Feb.  5,  1897.)  " 
Appeal— Jurisdiction— Costs. 
An  appeal  in  an  action  not  within  the  juris- 
diction of  the  supreme  court  should  be  dis- 
missed, with  costs  against  appellant,  but  not 
against  the  sureties  on  the  appeal  bond. 

Appeal  from  superior  court,  Snohomish 
county;  John  C.  Denney,  Judge. 

Action  by  H.  M.  Henry  against  the  Great 
Northern  Railway  Company  to  recover  the 
value  of  a  horse  kiUed  by  defendant.  Plain- 
tiff had  Judgment,  and  defendant  appeals. 
Dismissed. 

Burke,  Shepard  &  McGllvra,  for  appeHant. 
L.  H.  Coon,  for  respondent. 

PER  CURIAM.  This  being  an  action  at 
law  for  the  recovery  of  money,  and  the  orig- 
inal amount  in  controversy  not  exceeding  the 
sum  of  $200,  and  the  action  not  involving 
the  legality  of  a  tax.  Impost,  assessment,  toll,, 
municipal  fine,  or  the  vaHdIty  of  a  statute 
(Const,  art.  4,  {  4),  the  appeal  is  dismissed, 
with  costs  against  the  appellant,  but  not 
against  the  sureties  upon  the  appeal  bond, 
as  we  have  no  Jiu'isdictlon  to  affirm  the  judg- 
ment of  the  lower  court.  Grunewald  v.  Gro- 
cery Co.,  11  Wash.  478,  39  Pac.  904, 
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(16  Wash.  460) 

BANK  OF  BRITISH  COLUMBIA  OF 

VICTORIA  V.  CITY  OF  PORT 

TOWNSEND. 

(Supreme  Court  of  Washington.    Feb.  11, 

1897.) 

Actios  against  Citt— Complaixt— SuFFiciEscr. 

1.  In  an  action  against  a  city  to  recover  an 
amount  due  on  warrants  drawn  by  the  city  on 
certain  street-grade  funds,  an  allegation  that 
the  city  "duly"  entered  into  a  contract  for  the 
grading  of  a  certain  street  is  sufHcient  to  au- 
thorize proof  that  the  contract  was  entered  into 
under  a  valid  city  ordinance. 

2.  An  action  at  law  will  lie  against  a  city  for 
an  amount  due  on  warrants,  where  the  city 
agreed  to  provide  a  fund  for  the  payment  of  the 
warrants  according  to  law,  and  failed  to  do  so. 

3.  A  complaint  for  recovery  of  damages  for 
failure  to  pay  the  amount  of  certain  city  war- 
rants which  omits  to  aver  the  amount  of  dam- 
ages is  not  demurrable  if  H  contains  a  prayer 
for  judgment  in  a  specified  amount. 

Appeal  from  superior  court,  Jefferson  coun- 
ty; R.  A.  Balllnger,  Judge. 

Action  by  the  Bank  of  British  Columbia  of 
Victoria,  B.  C,  against  the  city  of  Port 
Townsend.  From  a  judgment  sustaining  a 
demurrer  to  the  complaint,  plaintiff  appeals. 
Reversed. 

Morris  B.  Sachs,  for  appellant  Trumbull 
&  Trumbull,  for  respondent. 

ANDERS,  J.  This  acUon  was  brought  to 
recover  from  the  defendant  city  the  amount 
alleged  to  be  due  on  various  warrants  drawn 
by  the  city  upon  certain  street-grade  funda 
In  favor  of  plaintiff's  assignors,  under  an  al- 
leged contract  with  the  city  for  street  Im- 
provements. 

The  complaint,  for  a  first  cause  of  action, 
alleges,  among  other  things  which  it  is  not 
'here  necessary  to  set  forth,  that  on  or  about 
the  26th  day  of  February,  ISOO,  the  defend- 
ant, the  city  of  Port  Townsend,  duly  made 
and  entered  Into  an  agreement  with  one 
Cbarles  O'Brien  for  the  grading  and  filling 
of  Munroe  street,  in  said  city,  and  by  which 
said  agreement  the  said  defendant  agreed  to 
maike  and  deliver  to  said  Charles  O'Brien 
warrants  upon  the  treasurer  of  said  city, 
payable  to  the  order  of  said  O'Brien,  for  the 
amount  due  and  payable  to  him  under  and 
by  virtue  of  said  contract,  said  warrants  to  be 
drawn  upon,  and  to  be  paid  out  of,  the  spe- 
cial fund,  to  be  known  as  the  "Munroe  Street 
Grade  and  Fill  Fund,"  which  said  fund  the 
city  of  Port  Townsend  agreed  to  provide  and 
create  according  to  law;  that  said  Charles 
O'Brien  duly  performed  each  and  all  of  the 
conditions  and  requirements  of  said  agree- 
ment as  was  required  of  him,  and  that  on  or 
about  the  5th  day  of  April,  1800,  the  said  de- 
fendant duly  made  and  delivered  to  said 
Charles  O'Brien,  In  part  payment  for  the 
work  and  labor  performed  by  him,  and  ma- 
terial furnished  by  him,  under  said  contract, 
a  warrant,  which  is  literally  set  forth  In  the 
complaint;  that  afterwards,  and  on  or  about 
the  &tb  day  of  April,  1880,  the  said  warrant 


was  Indorsed,  for  value  received,  to  the 
plaintiff,  and  plaintiff  la  now  the  owner  and 
holder  thereof,  and  that  on  the  10th  day  of 
September,  1891,  the  said  defendant  paid 
the  sum  of  $35.15  interest  thereon  to  that 
date,  and  on  said  day  paid  the  further  sam 
of  $245.83  on  account  of  the  principal  there- 
of, and  that  there  is  now  due  and  owing  to 
the  plaintiff  thereon  the  sum  of  $215.82. 
with  interest  tbereon  at  the  rate  of  10  per 
cent  per  annum  from  the  10th  day  of  Sep- 
tember, 1891;  that  the  said  defendant,  the 
city  of  Port  Townsend,  by  general  ordinance^ 
did  prescribe  the  mode  in  wliich  the  charge 
on  the  respective  owners  of  lots  or  lands  and 
on  the  lots  or  lands  shall  be  assessed  and 
determined  for  the  purpose  of  the  said  im- 
provement, which  said  ordinance  is  entitled 
as  follows:  "Ordinance  No.  160.  An  ordi- 
nance prescribing  the  mode  In  wliich  tbe 
charge  on  the  respective  owners  of  lota  or 
lands,  and  on  the  lots  or  lands,  shall  be  as- 
sessed, determined  and  collected  for  street 
improvements,"— which  said  ordinance  pass- 
ed the  council  March  4,  1887,  and  was  ap- 
proved by  the  mayor  on  the  4tb  day  <^ 
March,  1887;  that  the  said  defendant  did  du- 
ly make,  create,  and  levy  a  special  tax  and 
assessment  for  such  Improvement  on  the  lots 
and  parcels  of  land  fronting  on  such  street, 
highway,  or  alley,  aforesaid,  sufficient  to  pay 
the  expenses  of  such  improvement;  that  the 
said  city  of  Port  Townsend  has  failed,  neg- 
lected, and  refused  to  collect  the  said  assess- 
ment and  tax,  and  has  failed,  neglected,  and 
refused  to  create  and  provide  the  fund  for 
the  payment  and  redemption  of  said  warrant, 
or  any  part  thereof,  except  as  hereinbefore  al- 
leged to  have  been  paid,  and  the  city  of  Port 
Townsend  has  failed,  neglected,  and  refused, 
and  still  fails,  neglects,  and  refuses,  to  col- 
lect the  charge,  and  enforce  the  lien  for  sucb 
special  tax  and  assessment,  as  provided  hy 
law;  that  the  time  allowed  by  law  to  collect 
the  assessment  and  special  tax,  aforesaid, 
and  provide  the  fund  for  the  redemption  and 
payment  of  said  warrant,  and  collect  the 
same  from  the  property  liable  therefor,  and 
to  be  assessed  therefor,  has  long  since  elaps- 
ed, and  that  the  said  defendant  Is  barred  by 
the  statute  of  limitations  from  enforcing  and 
collecting  the  special  tax  and  assessment 
against  the  property,  and  on  the  lots  and  par^ 
eels  of  land  fronting  on  the  street,  highway, 
and  alley  along  which  said  improvementa 
were  made,  and  from  collecting  the  amounts 
of  such  assessment  personally  from  the  own- 
er or  owners  of  the  lots  and  lands  at  the 
time  of  the  making  of  said  assessment,  and 
this  plaintiff  has  been,  and  therefore  is,  pre- 
vented from  obtaining  payment  of  the  said 
warrant  out  of  said  fund  by  the  fallore,  n%- 
lect,  fault  refusal,  and  fraud  of  the  defend- 
ant without  any  failure,  neglect,  fault,  re- 
fusal, or  fraud  of  this  plaintiff,  or  his  as- 
signors. The  complaint  then  demands  judg- 
ment for  the  amount,  with  interest  alleged  to 
be  due  upon  the  warrant    The  same  allega- 
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tioDB  appear  in  tbe  remaining  causes  of  ac- 
tion set  forth  in  the  complaint 

Section  8  of  the  city  charter  confers  power 
upon  the  city  to  improve  its  streets  in  various 
ways,  but  It  is  therein  provided  tliat,  unless 
the  owners  of  more  tlian  oue-hs-lf  of  the  prop- 
erty subject  to  assessment  tor  such  improve- 
ment petition  tbe  councU  to  malie  the  same, 
such  improvement  shall  not  be  made  until  at 
least  five  members  of  the  council,  by  vote, 
assent  to  the  malcing  of  the  same.  Section 
10  of  the  charter  grants  power  to  the  city, 
by  general  ordinance,  to  "prescrilje  the  mode 
in  which  the  charge  on  the  respective  owners 
of  lots  or  lands,  and  on  the  lots  or  lands 
shall  be  assessed  and  for  the  purpose  author- 
ized by  this  act,"— the  act  of  incorporation; 
and  section  92  provides  that  the  city  of  Port 
^ownsend  is  not  bound  by  any  contract,  or 
in  any  way  liable  thereon,  unless  the  same  is 
authorized  by  a  city  ordinance,  and  made  in 
writing,  and  by  order  of  the  council,  signed 
by  the  clerk,  or  some  other  person,  in  t>elialf 
of  the  city. 

Tbe  defendant  interposed  a  demurrer  to  the 
romplalnt,  on  the  ground  that  it  failed  to 
«tate  facts  sufficient  to  constitute  a  cause  of 
action.  The  demurrer  was  sustained,  and, 
the  plaintiff  declining  to  plead  further,  Judg- 
ment was  entered  against  him  for  costs,  and 
faer  thereupon  appealed. 

The  first  proposition  advanced  by  the  learn- 
ed counsel  for  the  respondent  in  support  of 
the  ruling  of  tbe  court  below  Is  that  it  does 
not  appear  from  tbe  complaint  that  an  ordi- 
nance authorizing  tbe  contract  mentioned 
therein  was  ever  passed  by  tbe  council,  or 
that  the  owners  of  more  tban  one-half  of  the 
property  subject  to  assessment  for  such  im- 
provement petitioned  the  council  to  make  tbe 
same,  or  that  at  least  five  members  of  the 
council,  by  vote,  assented  to  the  making  of 
such  improvement.  It  is  claimed  by  counsel 
tbat  these  are  jurisdictional  facts,  and  must 
be  expressly  stated  in  the  complaint,  in  or- 
der to  set  forth  a  cause  of  action.  It  is  true 
that,  if  It  does  not  appear  tliat  the  contract 
■was  authorized  by  an  ordinance  of  tbe  city, 
it  is  not  binding,  and  the  plaintiff  cannot  re- 
cover in  this  action,  but  it  is  also  true  that. 
If  these  necessary  facts  may  be  proved  under 
the  allegations  of  the  complaint,  tbe  com- 
plaint must  be  deemed  sufficient  as  against 
the  demurrer. 

We  think  tbat  tbe  complaint  is  sufficient  to 
authorize  proof  ttiat  the  contract  was  entered 
Into  in  accordance  with  an  ordinance  of  tbe 
city,  for  it,  in  legal  effect,  sets  forth  tbat  fact. 
The  meaning  of  tbe  word  "duly,"  as  defined 
by  Webster,  is  "In  a  due,  fit,  or  becoming 
manner;  properly;  regularly;"  and  if  tbe  city 
duly  entered  into  the  contract,  it  properly  en- 
tered into  it,  and  it  could  only  properly  do  so 
by  virtue  of  an  ordinance.  It  is  a  general 
principle  in  pleading  that  whatever  is  neces- 
sarily implied  need  not  be  averred,  and,  ac- 
cordingly, it  was  held  in  Rockwell  v.  Merwln, 
45  a.  Y.  167,  tbat  an  allegation  in  the  com- 
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plaint  tbat  plaintiff  was  duly  appointed  re- 
ceiver by  an  order  of  a  Justice  of  the  supreme 
court,  without  pleading  any  Judgment  or  pro- 
ceeding upon  which  he  was  appointed,  author- 
ized proof  on  the  trial  of  all  the  facts  confer- 
ring Jurisdiction.  In  Cruger  v.  Hailiday,  3 
Edw.  Oh.  570,  it  was  held  tbat:  "•  •  • 
Under  tbe  allegation  that  trustees  have  been 
duly  appointed,  and  have  accepted  and  taken 
on  themselves  the  office,  it  is  to  be  inferred 
that  everything  has  been  done  to  constitute 
them  trustees  de  Jiure  until  tbe  contrary  ap- 
pears." In  People  v.  Walker,  23  Barb.  304, 
it  is  said  that  "*  *  *  the  averment  tbat  a 
meeting  was  duly  convened  implies  that  it  was 
regularly  convened,  and,  if  necessary  to  Its 
regularity,  that  it  was  an  adjoiu:ued  meet- 
ing." In  Culligan  v.  Studebaker,  67  Ma  372, 
the  court  held  that  tbe  allegation,  in  a  petition 
on  a  special  tax  bill,  tbat  the  contract  toe 
street  improvement,  under  which  it  was  is- 
sued, was  "duly  awarded"  by  certain  officers 
having  the  power  of  awarding  contracts,  is 
sufficient,  and  dispenses  with  tbe  necessity  of 
stating  the  particular  facts  which  authorized 
them  to  award  tbe  contract.  And  in  Worth 
V.  City  of  Sprbigfleld,  78  Mo.  107,  which  was 
an  action  for  negllg^itly  changing  the  grade 
of  a  street,  the  court  said:  "It  is  undoubted- 
ly true  that  the  defendant  can  only  be  held 
responsible  for  tbe  acts  of  its  (^cers,  agents, 
or  servants  in  changing  the  grade  of  a  street, 
when  such  change  has  beea  authorized  by  or- 
dinance. But  in  alleging  tbat  tbe  defendant 
raised  tbe  grade  to  a  certain  height,  it  is  nec- 
essarily implied  that  it  was  done  in  pursuance 
of  some  ordinance,  as  the  defendant  can  only 
act  in  such  matter  by  ordinance;  and  it  Is  a 
well-established  rule  In  pleading  that  things 
which  are  necessarily  implied  need  not  be  al- 
leged. •  •  •  If  the  allegation  In  question 
should  be  denied,  the  pialntitf  would  have  to 
introduce  in  evidence  an  ordinance  authoriz- 
ing tbe  change  of  grade,  in  order  to  maintain 
bis  action  against  the  city." 

City  of  Kansas  v.  Johnson,  78  Mo.  661, 
was  an  action  to  recover  a  personal  tax  on 
the  goods  of  a  merchant.  Tbe  complaint  al- 
leged tbat  the  city,  by  its  mayor  and  common 
council,  duly  assessed  and  levied  upon  the 
wares  and  merchandise  of  said  defendant  cer- 
tain taxes,  which  were  specified  therein.  Tbe 
defendant  objected  to  tbe  admission  in  evi- 
dence of  the  ordinance  providing  for  the  tax, 
for  the  .reason  tbat  it  was  not  pleaded,  and 
tbe  court,  upon  this  point,  used  the  following 
language:  "Neither  Is  the  statement  defi- 
cient in  not  alleging  that  tbe  mayor  and  coun- 
cil bad  a  right  to  levy  the  tax.  Whether  they 
had  the  right  was  a  matter  of  law,  and  not  of 
fact,  and  hence  it  was  unnecessary  to  allege 
the  existence  of  the  right  *  *  •  The  aver- 
ment contained  in  tbe  statement  tbat  the  tax 
was  duly  levied,  in  effect,  pleaded  the  sub- 
stance of  the  ordinance,  and  that  is  sufficient 
to  authorize  its  reception  in-  evidence."  So 
we  say  in  this  case  tbat  tbe  allegation  in  the 
complaint  that  tbe  city  duly  made  and  entered 
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Into  the  agreement  set  forth  therein  is  suffi- 
cient to  admit  proof  of  the  ordinance,  and  all 
other  facts  claimed  to  be  jurisdictional. 

The  next  contention  of  the  respondent  is 
that  appellant  is  not  entitled  to  any  relief  in 
an  action  at  law  brought  upon  the  warrants; 
that  he  has  mistaken  his  remedy;  that  an  ac- 
tion at  law  will  not  lie  upon  a  warrant;  and, 
in  support  of  this  position,  counsel  cites  Soule 
V.  City  of  Seattie,  6  Wash.  324,  33  Pac.  384, 
1080;  Abemethy  v.  Town  of  Medical  Lake, 
9  Wash.  112,  37  Pac.  306;  Cloud  v.  Town  of 
Sumas,  9  Wash.  399,  37  Pac.  305.  While  it 
may  be  time  that  one  holding  a  warrant  drawn 
upon  the  general  fund  of  a  city  may  not  main- 
tain an  action  upon  it,  we  think  no  such  case 
is  presented  here.  In  Soule  v.  City  of  Seattle, 
supra,  this  court  said,  on  petition  for  rehear- 
ing, that  "•  •  •  the  main  point  upon  which 
the  case  was  decided  was  that  the  respondent 
had  mistaken  bis  remedy,  by  reason  of  the 
fact  that  his  contract  with  the  city  was  of 
such  a  character  that  it  would  not  Justify 
the  charge  of  negligence  against  the  city,  un- 
til It  had  been  fully  moved  to  levy  and  col- 
lect a  local  assesssment  to  pay  for  the  work. 
This  grround  alone,  in  our  Judgment,  author- 
ized the  dismissal  of  the  case."  But,  ac- 
cording to  the  allegations  of  this  complaint, 
which,  for  the  purposes  of  this  demurrer, 
must  be  taken  as  true,  the  city  agreed  to 
provide  the  fund  for  the  payment  of  these 
warrants,  according  to  law.  In  Abemethy  v. 
Town  of  Medical  Lake,  supra,  the  plaintlfit 
held  a  claim  against  the  town,  which  had 
been  allowed,  and  a  warrant  had  been  is- 
sued therefor,  the  payment  of  which  was 
limited  to  a  certain  street-grade  fund,  but 
there  was  no  such  fund,  and  payment  had 
been  refused  by  the  treasurer  for  want  of 
funds,  and  the  court  very  properly  held  In 
that  case  that  the-  plaintifC  should  have  de- 
manded a  general  fund  warrant,  and,  not 
having  done  so,  could  not  recover  in  the 
action ;  that  his  remedy  was  against  the  of- 
ficer to  compel  him  to  issue  a  proper  war- 
rant In  Cloud  V.  Town  of  Sumas,  supra, 
it  appears  that  the  plaintiff  already  had  a 
warrant  upon  the  general  fund  of  the  town, 
and  the  court  said:  "All  he  could  obtain  up- 
on a  Judgment  in  his  favor  would  be  a  war- 
rant issued  by  the  town  authorities  for  the 
payment  of  his. claim,  in  accordance  with 
the  provisions  of  section  674,  Hill's  Code, 
and  he  already  has  a  warrant  therefor." 
But  here  the  plaintiCt  has  no  warrant  upon 
the  general  fund  of  the  defendant,  and  in 
fact  the  object  of  the  action  is  to  obtain 
such  warrant. 

It  Is  argued  by'  counsel  for  the  respondent 
that  if  this  action  Is  not  one  upon  a  war- 
rant, it  is  an  action  for  damages,  and,  if  it 
be  considered  as  an  action  for  damages,  the 
complaint  fails  to  state  a  cause  of  action, 
for  the  reason  that  no  damages  are  alleged 
therein.  It  Is  true  that  the  plaintiff  does 
not  state,  Jn  express  words,  that  he  has  been 
damaged,   and   claims  a  recovery  therefcH:, 


but  It  is  equally  true  that  such  an  allegation, 
while  usual,  and,  perhaps.  In  some  cases 
essential.  Is  not  in  all  cases  necessary.  We 
think  this  is  essentially  an  action  for  dam- 
ages, and.  If  the  allegations  are  true,  and 
they  must  be  so  considered  in  the  present 
posture  of  the  case,  the  plaintiff  has  been 
damaged  in  the  amount  due  upon  the  war- 
rants, and  is  entitled  to  recover,  under  the 
decision  of  this  court  in  Stephens  v.  City  ot 
Spokane,  11  Wash.  41,  39  Pac.  266,  and  Id.. 
14  Wash.  298,  44  Pac.  541,  and  45  Pac.  31. 
It  is  said  by  Sutherland  in  his  work  on  Dam- 
ages (section  415)  that  "the  controlling  part 
of  the  complaint,  as  to  the  amount  of  dam- 
ages, is  the  prayer  for  Judgment."  And  in 
Sedg.  Meas.  Dam.  (Sth  Ed.)  S  1280.  it  is 
said:  "•  •  •  Except  as  fixing  a  limit  be- 
yond which  recovery  cannot  be  had,  the 
averment  of  the  amount  of  damages  is  not 
a  material  one." 

This  question  was  before  the  supreme 
court  of  California  In  the  case  of  Kiser  v. 
Walton,  78  Cal.  490,  21  Pac.  362,  and  the 
court  there  held  that  a  complaint  for  re- 
covery of  damages  which  omits  to  formally 
aver  the  amount  of  damages  is  not  demur- 
rable on  that  account,  if  it  contains  a  prayer 
for  Judgment  In  a  specified  amount;  and  to 
the  same  effect  is  Bartlett  v.  Bank,  79  CaL 
218,  21  Pac.  743.  See,  also,  W^eaver  t. 
Boom  Co.,  28  Minn.  542,  11  N.  W.  113.  a 
case  directly  in  point.  The  compl&Int  In 
this  case,  as  we  have  seen,  prays  for  Jadg- 
ment  in  a  specified  amount,  and  is.  there- 
fore, under  the  authorities  above  cited,  suf- 
ficient, although  it  fails  to  allege  tliat  the 
plaintiff  was  damaged. 

From  what  we  have  already  said,  it  will 
appear  that,  in  our  opinion,  the  complaint 
states  a  cause  of  action,  and  the  Judgment 
will  therefore  be  reversed,  and  the  cause  re- 
manded, with  directions  to  overrule  the  de- 
murrer to  the  complaint. 

SCOTT,  C.  J.,  and  GOEDON,  J.,  concur. 


(19  MoDt.  aS) 

STATE  V.  WROTE  et  al. 

(Supreme  Court  ot  Montana.    Feb.  15,   1897.) 

Bail — Actio;*  on  Bond— Pleading. 

1.  In  an  action  to  forfeit  a  bail  bond  given 
for  au  appearance  to  answer  an  information 
for  grand  larceny,  a  complaint  is  sufficient 
whicli  alleges  tliat  the  information  charged 
grand  larceny,  though  it  also  states  that  it  was 
committed   "by  unliiwfully  falsing  one  cow." 

2.  Where  tlie  complaint  on  a  bail  bond  al- 
leges that  defendant  was  duly  called  and  failed 
to  appear,  it  Is  sufBcieut,  though  it  does  not  al- 
lege that  he  made  default  without  excuse. 

3.  Under  Cr.  Prac.  Act  §  258  (Comp.  St. 
1887,  p.  451),  providing  that  an  action  on  a 
recognizance  shall  not  be  defeated  for  any  de- 
fect in  form,  an  averment  that  defendant  was 
called  and  failed  to  appear  was  sufficient, 
though  it  alleged  that  the  judge,  instead  of  the 
court,  declared  the  bond  forfeited. 

4.  That  a  complaint  in  an  action  on  a  bond  to 
appear  and  answer  an  information  did  not  aj- 
lege  that  it  was  certified  by  the  sheriff,   who 


Digitized  by 


Google 


Mont) 


STATE  V.  WROTE. 


899 


took  it,  to  the  clerk,  who  filed  and  recorded  it, 
did  not  relieTe  tlie  sureties  from  their  liability 
thereon,  under  Cr.  Prac.  Act,  §  258  (Comp.  St. 
1887,  p.  451). 

Appeal  from  district  court,  Carbon  county; 
Frank  Henry,  Judge. 

.  Action  by  the  state  against  Michael  Wrote 
and  others.  Judgment  for  the  state,  and  de- 
fendants appeal.     Affirmed. 

It  appears  from  the  pleadings  and  the  rec- 
ord in  this  case  that  on  the  21st  day  of  May, 
1893,  in  the  county  of  Carbon,  one  Joseph 
Smith  was  committed  by  a  justice  of  the  peace 
on  a  charge  of  grand  larceny,  and  held  for 
his  appearance  to  the  district  court,  In  the 
sum  of  $1,000,  to  answer  said  charge,  and 
that  the  appellants  In  this  case  became  the 
sureties  on  the  bond  of  said  Smith  for  his  ap- 
pearance. Said  Smith  failed  to  appear  at 
the  district  court  In  accordance,  with  the  con- 
dition of  his  bond,  which  was  forfeited  there- 
for, and  this  suit  is  brought  to  recover  the 
amount  of  said  bond,  of  the  sureties  thereon. 
The  defendants  appeared  and  filed  a  demurrer 
to  the  complaint,  on  the  ground  that  the  same 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  the  defendants,  or  any 
of  them.  The  court  overruled  the  demurrer, 
and  the  defendants  declining  to  answer,  and 
standing  upon  their  demurrer,  judgment  was 
entered  against  them  in  accordance  with  the 
prayer  of  the  complaint.  The  appeal  is  from 
the  judgment. 

O.  F.  Goddard,  for  appellants.  O.  B.  No- 
lan, for  the  State. 

PEMBERTON,  O.  J.  (after  stating  the 
facts).  Counsel  for  appellants  contends  that 
the  complaint  does  not  show  that  the  informa- 
tion presented  in  the  district  court  against 
Smith  charged  him  with  the  commission  of  a 
public  offense.  The  allegation  in  the  com- 
plaint in  this  respect  Is  that  the  county  attor- 
ney filed  in  the  "district  court  of  the  Sixth 
Judicial  district  of  the  state  of  Montana,  In 
and  for  the  county  of  Carbon,  an  information 
charging  the  jald  Joseph  Smith  with  the  crime 
of  grand  larceny,  committed  within  the  coun- 
ty of  Cartwn  and  state  of  Montana  on  or 
about  the  i5th  day  of  May,  A.  T>.  1895,  by  un- 
lawfully taking  one  cow,  the  property  of,  and 
from  the  possession  of,  H.  C.  Lovell."  From 
this  it  will  be  seen  that  the  complaint  alleges 
that  the  information  charged  Smith  with  the 
crime  of  grand  larceny.  The  condition  of  the 
bond  Is  as  follows:  "Now,  therefore,  if  the 
said  Joseph  Smith  shall  be  and  appear  at  the 
next  ensuing  term  of  said  court,  on  the  first 
day  thereof,  and  from  day  to  day,  and  from 
term  to  term,  and  not  depart  therefrom  with- 
out the  order  of  said  court,  and,  if  convicted 
of  said  crime,  will  render  himself  in  execution 
thereof,  then  this  obligation  shall  be  void, 
otherwise  to  remain  in  full  force  and  effect." 
The  complaint  charges  that  the  crime  of 
grand  larceny  was  committed  by  Smith,  by 


his  "unlawfully  taking  one  cow,"  etc.  Bui 
we  think  that  part  of  the  complaint  alleging 
how  he  committed  the  crime  charged  in  the 
information  was  unnecessary.  It  was  sur- 
plusage. Omit  this  port  of  the  allegation,  and 
the  complaint  alleges  that  the  information 
charged  Smith  with  grand  larceny,— the 
charge  mentioned  in  the  twnd  as  the  one  on 
which  he  was  to  appear  at  the  district  court 
and  answer. 

Counsel  for  appellants  says  the  complaint  Is 
bad  because  it  does  not  allege  that  Smith, 
"without  excuse,"  made  default  of  appear- 
ance. The  complaint  alleges  that  Smith  "was 
duly  called  at  the  proper  time  and  place,  and 
failed  to  appear  In  person."  Ttiis  charges  a 
failure  on  the  part  of  Smith  to  comply  with 
the  condition  of  his  bond,  and  is  a  sufllcient 
allegation,  we  think,  to  authorize  a  forfeitiure, 
under  section  236,  Cr.  Prac.  Act  (Comp.  St 
1887,  p.  451).  People  v.  Bennett  (N.  Y.  App.) 
32  N.  E.  1044.  If  Smith  had  a  sufficient  ex- 
cuse for  not  appearing,  he  ought  to  have 
shown  it  on  a  motion  to  set  aside  the  for- 
feiture. 

Counsel  for  appellants  contends  that  the 
complaint  is  bad  because  it  alleges  that  the 
judge,  instead  of  the  court,  declared  the  bond 
forfeited.  We  think  that  the  averment  in  the 
complaint  that  Smith  was  called  and  failed  to 
appear  in  the  district  court  was  "equivalent 
to  an  averment  that  his  default  for  not  ap- 
pearing was  entered  of  record."  People  v. 
Huggins,  10  Wend.  465,  and  cases  cited.  This, 
we  think,  was  all  that  it  was  necessary  to 
aver  in  this,  respect.  This  was  all  that  was 
necessary  to  aver  under  section  258,  Cr.  Prac. 
Act  (Comp.  St  1887,  p.  451). 

The  cotmsel  for  appellants  also  contends 
that  the  complaint  does  not  allege  that  the 
crime  charged  in  the  Information  was  the 
same  crime  for  which  Smith  was  held  to  an- 
swer. Smith  was  held  to  answer  for  the 
crime  of  grand  larceny.  The  complaint  al- 
leges that  he  was  charged  by  the  information 
with  the  crime  of  grand  larceny,  as  we  have 
seen  above.  It  certainly  does  not  appear  by 
the  complaint  that  the  crime  for  which  he 
was  held  to  answer  and  the  one  charged  in  the 
information  are  not  the  same,  but,  on  the  con- 
trary, it  does  fairly  appear  that  the  crimes  al- 
leged in  the  information  and  bond  are  the 
same. 

Counsel  for  appellants  further  contends  that 
the  complaint  does  not  allege  that  the  IXMid 
was  certified  by  the  sheriff,  who  took  it  to  the 
clerk,  and  "filed  and  recorded  by  him."  This, 
we  think,  did  not  Invalidate  the  bond,  or  re- 
lieve the  sureties  from  their  liability  thereon. 
See  Cr.  Prac.  Act,  §  258  (Comp.  St  1887,  p. 
451). 

We  think  the  errors  assigned  are  purely 
technical,  and  without  substantial  merit  The 
judgment  appealed  from  Is  affirmed. 

HUNT  and  BUCK,  JJ.,  concur. 
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STATB  T.  ORAT  «<  aL 

(Snpreme  Ooort  of  MonUna.    Feb.  18,  188T.) 

QAMINa — iNrORMATION — QOESTIOS  FOB  JURT. 

1.  In  an  Informatton  nnder  Lawa  15th  Bz. 
Seas.  1887,  p.  75,  S  10,  prohlbitinf  the  keeping 
of  a  gambling  place  withoat  paying  a  license, 
where  the  offense  of  keeping  such  a  place  Is 
■iifflcientl7  charged,  an  allegation  that  the  keep- 
ers carried  it  on  as  the  em[)lo7es  of  another 
does  not  yitiate  the  information. 

2.  Under  an  information  for  keeping  a 
gambling  place  without  a  license,  wherein  the 
game  of  fan  tan"  is  played,  whether  such 
game  is  one  within  the  prohibition  of  the 
"Hunt  Gambling  Law"  of  1889,  for  which  no 
license  can  be  obtained,  is  a  question  of  fact 
for  the  Jury. 

Appeal  from  district  court.  Silver  Bow 
county;  WlUiain  O.  Speer,  Judge. 

Information  against  the  defendants,  W.  Gray 
and  others,  for  keeping  and  maintaining  a 
gambling  house,  or  place  where  gambling  is 
carried  on  for  money,  without  a  license.  The 
defendants  filed  a  general  demurrer,  which 
was  sustained  by  the  court,  and  the  defendants 
were  discharged.  The  state  appeals.  Re- 
versed. 

The  material  part  of  the  Information  char- 
ged defendants  with  "Intentionally  and 
knowingly  conducting,  keeping,  and  main- 
taining a  certain  room  and  bouse  in  which 
the  defendants  did  keep,  and  carry  on  and 
maintain,  a  certain  game  of  chance  and 
gambling  game,  called  'fan  tan,'  or  tan,' 
or  tan  tan,'  the  said  game  being  a  game  of 
chance  and  gambling  game,  a  more  partic- 
ular description  of  which  was  to  the  county 
attorney  unknown,  etc.,  which  said  game 
was  dealt  and  played  for  money,  and  checks 
and  representatives  of  money,  •  •  •  and 
that  they,  said  defendants,  then  and  there 
being  the  employes  and  servants  of  one 
John  Doe  Williams  In  the  keeping,  main- 
taining, and  conducting  and  carrying  on  of 
said  game  In  said  room  or  place,  as  afore- 
said, and  they,  the  said  defendants,  then 
and  there  well  knew  that  the  said  John  Doe 
Williams  had  not  secured  a  license,"  etc. 

O.  B.  Nolan,  for  the  State. 

HUNT,  J.  (after  stating  the  facts).  The 
record  does  not  show  why  the  district  court 
sustained  the  genertl  demurrer.  Possibly  It 
was  because  the  information  first  charges 
the  defendants  with  keeping  the  room,  and 
in  the  latter  part  thereof  sets  forth  that 
they  kept,  maintained,  and  carried  on  the 
game  referred  to  in  the  room,  knowing  that 
their  employer  had  not  secured  a  license  for 
keeping  and  maintaining  the  house  or  room 
where  the  game  was  dealt  or  played  for 
money.  There  may  be  some  ambiguity  of 
expression  In  the  Information,  but  the  facts 
pleaded  are  that  the  defendants  kept  and 
.maintained  the  house  where  "fan  tan"  was 
played,  and  kept  and  maintained  and  car- 
ried on  the  game  In  the  house,  doing  all 
such  acts  as  the  employes  of  John  Doe  WU- 


Ilams,  whom  they  weQ  knew  liad  not  ••- 
cured  a  Ilcmse  for  keeping  and  malntainins 
a  gambling  house,  as  required  bjr  law.  But 
mere  uncertainty  or  ambiguity  at  expres- 
sion, where  the  charge  is  as  plainly  averred 
as  In  this  case,  will  not  warrant  a  conrt 
holding  that  the  facts  stated  do  not  coostltnte 
a  public  offense.  The  essence  of  the  of- 
fense charged,  under  section  10  of  an  act 
concerning  licenses  (page  75,  Laws  1887 
15th  Ex.  Sess.),  is  the  keeping  of  the  place 
where  the  game  Is  dealt  or  played  for  mon 
ey  without  first  paying  a  license;  and. 
where  the  offense  of  keeping  such  a  plac» 
for  su<A  a  purpose  is  sufficiently  charged. 
It  does  not  vitiate  the  Information  to  al- 
lege that  the  keepers  maintained  and  carried 
on  the  place  as  the  employes  of  another. 
Chase  v.  People,  2  Colo.  609;  Wren  v.  State. 
70  Ala.  1;  People  ▼.  Sam  Lung,  70  (3aL  Slfi^ 
11  Pac.  673. 

It  Is  admitted  by  the  learned  attorney  gen- 
eral that  if  the  ruling  of  the  district  court 
was  made  because  the  game  of  "fan  tan"  is 
prohibited  by  the  provisions  ot  the  "Hunt 
Gambling  Law  ot  1880,"  the  demurrer  to 
the  Information  was  well  taken,  inasmacb 
as  no  license  could  be  obtained  for  carrying 
on  a  game  prohibited  by  that  law.  We  find, 
however,  that  In  the  list  of  games  partico- 
larly  prohibited  by  the  provisions  of  sec- 
tion 1  of  the  law  of  18S9  called  the  "Hnnt 
Law,"  there  is  no  specific  mention  of  "fan 
tan";  nor  is  it  charged  in  the  information 
herein  that  the  game  of  "fan  tan"  is  really 
one  of  the  games  prohibited  by  that  law. 
but  called  by  the  dlff^ent  name  of  "fan 
tan,"  or  that  it  is  even  similar  to  one  ot 
such  prohibited  games,  or  that  it  is  a  fraud- 
ulent game,  or  that  it  in  any  way  violate* 
the  provlsiona  of  the  law  in  force.  On  the 
contrary,  the  Information  is  drawn  upon  tbe 
assumption  that  "fan  tan"  Is  a  game  wlil^ 
may  be  played  after  procuring  a  license.  It 
may  be  that  tbe  game  of  "fan  tan"  Is  known 
by  persons  familiar  with  gambling  games, 
and  it  may  be  that  it  is  one  of  the  games 
fairly  within  the  prohibited  games  entimer- 
ated  in  the  Hunt  law;  but.  if  all  this  is 
true,  we  certainly  do  not  know  it,  and. 
without  evidence  of  what  It  really  is.  we 
cannot  be  expected  to  Judicially  know  tbat 
it  Is  a  prohibited  game.  True,  there  is  a 
lucid  explanation  of  the  game  of  "fan  tan" 
by  Judge  Deady  In  the  case  of  In  re  L<ee 
Tong,  9  Sawy.  333.  18  Fed.  253;  but.  in  oar 
opinion,  the  proper  way  to  ascertain  tbe 
facts  concerning  the  methods  of  playing  the 
game,  and  tbe  object  thereof,  is  on  tbe  trial, 
where  witnesses  may  testify  to  such  facts. 
Thus  alone  can  it  be  shown  whether  it  is  a 
lawful  gambling  game  or  a  prohibited  on& 
Whether  or  not  the  game  conducted  or  car- 
ried on  was  the  game  of  "fan  tan"  Is  t>/  be 
determined  by  the  Jury  upon  the  evidencs 
before  them.  People  v.  Sam  Lung,  supra. 
The  province  of  the  court  in  such  a  dase 
seems  to  be  to  Instruct  the  Jury  what  cot^ 
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Btltutes  the  game  charged  to  have  been 
played  or  conducted.  This  the  court  should 
do  after  It  has  heard  evidence.  But,  aa  said, 
whether  the  game  played  waa  the  one  char- 
ged or  not,  the  Jury  are  to  say.  People  v. 
Carroll.  80  Cal.  153,  22  Pac.  129.  These 
views  do  not  conflict  with  the  case  of  Ken- 
non  V.  King,  2  Mont  437. 

The  demurrer  should  have  been  overruled. 
The  case  Is  therefore  remanded,  with  di- 
rections to  the  lower  court  to  set  aside  the 
order  and  judgment  sustaining  the  demur- 
rer.   Reversed. 

PEMBERTON,  C.  J.,  and  BUCK,  J,  con- 
car. 


(19  Mont,  m, 

SKLOWER  V.  ABBOTT, 
(Supreme  Court  of  Montana.     Feb.  15,  1897.) 

JODOMKNT— WdEN   BECOMES  A  LlEN  —  ACTION  TO 

Quiet  Title — SurriciENcr  of  Arswek. 

1.  Code  Civ.  Proc.  i  307  (Comp.  St.  1887,  div. 
1),  provided  that  after  filiDK  a  judgment  roil 
the  cleric  should  make  the  proper  entries  of  the 
judsment  in  the  docket,  "and  from  the  time  the 
judjcnient  is  docketed  it  shall  become  a  lien." 
Held,  that  a  jiidKment  was  not  a  lien  until 
docketed,  regarillcss  of  when  it  was  rendered. 

2.  In  an  action  to  quiet  title.  It  appeared 
that  plaintiff  levied  an  attachment  on  the  land 
October  3d.  Defendant  claimed  under  a  judg- 
ment acainat  the  attachment  defendant  not 
docketed  until  October  4th,  though  rendered 
six  days  previously;  and  his  answer  alleged 
that  when  the  attachment  was  levied,  plain- 
tiff and  his  attorneys,  knew  of  the  undocketed 
judgment  and  levied  the  attachment  to  destroy 
Its  value  and  defraud  defendant  Bdd,  that 
the  answer  stated  no  defense. 

3.  In  an  action  to  quiet  title,  an  answer 
which  raises  an  issue  as  to  actual  possession  is 
good. 

Appeal  from  district  court  Meagher  coun- 
ty;   Frank  Henry,  Judge. 

Action  by  Max  Sklower  against  C.  P.  Ab- 
bott to  quiet  title.  From  a  judgment  In  fa- 
vor of  plaintiff  on  refusal  of  defendant  to 
amend  after  a  demurrer  to  the  answer  was 
sustained,  defendant  appeals.    Reversed. 

This  was  an  action  to  quiet  title  to  real 
estate  situated  In  Meagher  county.  From 
the  complaint  and  answer  on  file,  the  facts 
presented  for  the  court's  consideration  are 
as  follows:  A  judgment  was  duly  obtained 
by  a  creditor  of  the  original  owner  of  the 
land  on  September  28,  1892,  but  was  not 
docketed  by  the  clerk  of  the  court  until 
October  4,  1892.  Appellant  (defendant  be- 
low) bases  bis  title  upon  this  judgment  On 
October  3,  1802,  respondent  (plaintiff  below), 
as  a  creditor,  Instituted  a  suit  against  the 
owner  of  the  land,  and  caused  an  attach- 
ment to  be  levied  thereon.  The  complaint 
also  alleges  that  at  the  time  of  the  levy  of 
the  attachment,  respondent  as  well  as  the 
members  of  the  firm  of  attorneys  represent- 
ing him  (this  firm  having  also  represented 
the  first  creditor  In  obtaining  judgment 
against  the  original  owner),  was  fully  aware 
ttf  the  existence  of  the  undocketed  judg- 


ment, and  levied  the  attachmrat  to  destroy 
Its  value,  and  to  cheat  and  defraud  appel- 
lant The  answer  to  the  complaint  raised 
a  direct  Issue  as  to  who  was  In  the  actual 
possession  of  the  premises.  A  demurrer  was 
filed  on  the  ground  that  said  answer  con- 
tained no  defense.  It  waa  sustained.  Ap- 
pellant refusing  to  amend,  judgment  was 
rendered  In  favor  of  plaintiff.  The  appeal 
Is  from  the  judgment 

Smith  &  Gormley,  for  appellant  Max  Wa- 
terman and  Lew.  L.  Callaway,  for  respoudent 

BUCK,  J.  (aftCT  stating  the  facts).  The 
first  question  to  be  determined  Is  whether 
the  judgment  relied  upon  by  appellant  was 
a  lien  upon  the  real  estate  In  controversy 
before  It  was  docketed.  The  question  must 
be  determined  by  the  statute  In  force  at  the 
time.  This  statute  (section  307,  Code  Civ. 
Proc;  division  1,  Comp.  St.  1887)  Is  as  fol- 
lows: "Immediately  after  filing  a  judgment 
roll  the  clerk  shall  make  the  proper  entries 
of  the  judgment,  under  appropriate  heads. 
In  the  docket  kept  by  him;  and  from  the 
time  the  judgment  Is  docketed  It  shall  be- 
come a  lien  upon  the  real  estate  of  the 
judgment  debtor,  not  exempt  from  execu- 
tion. In  the  county,  owned  by  him  at  the 
time,  or  which  he  may  afterward  acquire, 
until  said  lien  expires.  The  lien  shall  con- 
tinue for  six  years,  unless  the  judgment  be 
previously  satisfied."  Under  said  section, 
It  Is  manifest  that  this  judgment  did  not 
become  a  lien  upon  the  real  estate  until  aft- 
er the  creation  of  the  attachment  lien  of  re- 
spondent The  language  of  said  section  SOT 
admits  of  no  other  construction,  but  as  forti- 
fying It  certain  language  In  the  case  of 
Crelghton  v.  Hershflold,  2  Mont.,  on  page 
390,  is  worthy  of  citation.  In  that  case  the 
supreme  court  of  Montana,  by  Mr.  Justice 
Knowles,  In  referring  to  a  statute  (section 
29.">,  Codified  St  1871-72;  section  358,  Code 
Civ.  Proc.;  division  1,  C!omp.  St  1887)  re- 
quiring a  deficiency  judgment  In  a  mortgage 
foreclosure  to  be  docketed  In  order  to  con- 
stitute It  a  lien  on  real  estate,  said.  In  sub- 
stance: "The  object  of  having  a  clerk  dock- 
et a  judgment  for  a  deficiency  Is  that  the 
said  judgment  may  become  a  lien  on  real 
estate,  and  la  also  to  apprise  purchasers  of 
such  estate  of  the  amount  of  the  lien  there- 
on." If  appellant  was  damaged  by  any  act 
of  the  clerk  of  the  court  in  failing  to  docket 
the  judgment  or  by  any  negligence  or  de- 
celt  practiced  by  the  attorneys  in  reference 
to  such  docketing,  he  should  seek  redress 
from  them.  The  allegations  of  the  answer 
In  this  respect  are  wholly  Insufficient  to 
warrant  any  redress  as  to  respondent.  If  he 
was  not  a  party  to  any  fraud  or  conspiracy 
entered  Into  for  the  purpose  of  delaying  the 
docketing  of  the  judgment,— If  there  was 
any  such  fraud  or  conspiracy,— he  had  a 
perfect  right  to  have  his  attachment  levied 
before  any  such  docketing. 
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In  one  respect,  however,  the  lower  court 
committed  error.  The  possession  of  respond- 
ent at  the  time  of  bringing  the  suit  was  di- 
rectly at  issue.  If  he  was  not  in  possession 
at  such  time,  his  title  should  be  determined 
in  an  action  of  ejectment,  and,  in  order  to 
maintain  this  action  to  quiet  title,  be  must 
not  only  allege,  but  prove,  possession  on  bis 
part.  See  Wolverton  v.  Nichols,  5  Mont  89, 
2  Pac.  308;  MlUigan  v.  Savery,  6  Mont.  129, 
9  Pac.  894.  For  the  last  reason  only  the 
Judgment  of  the  lower  court  must  be  re- 
versed. The  cause  is  remanded,  with  di- 
rections to  the  lower  court  to  overrule  the 
demurrer  and  hear  testimony  on  the  ques- 
tion of  possession.    Reversed. 

PEMBERTON,  C.  J.,  and  HUNT,  J.,  con- 
cur. 


(»  Colo.  App.  131) 

DE  GRAFFEXRIED  v.  SAVAGE  et  al. 
(Court  of  Appeals  of  Colorado.    Jan.  11,  1897.) 

Waters— Parol  Lice^jse — Construction  of 
Ditch— Implied  Grant. 
A  parol  license  to  enter  and  conetrnct  a 
ditch  over  lands  by  the  (n'atuitous  consent  of 
the  owner  operates  as  nn  irrevocable  grant  aft- 
er entry  and  construotion  of  tlie  ditch,  its  in- 
terrupted use  for  two  years,  and  tlie  expenditure 
of  money  to  make  the  water  available  for  pur- 
poses of  irrigation. 

Appeal  from  district  court,  Montrose 
county. 

Action  by  W.  L.  Savage  and  others  against 
.Tames  R.  De  Graffenrled  to  enjoin  the  ob- 
struction of  a  ditch,  and  for  damages.  From 
a  decree  aud  judgment  in  favor  of  plaintiffs, 
defendant  appeals.    Affirmed. 

Appellant  was  and  Is  the  owner  of  40  aci-es 
of  land  in  the  county  of  Montrose.  Appel- 
lees were  the  owners  of  parcels  of  land  south 
of  and  below  that  of  appellant.  In  the  year 
1890  appellees  constructed  a  lateral  ditch 
from  a  main  ditch  to  their  lands,  for  the 
purpose  of  irrigating  the  same.  The  lateral 
ditch  was  constructed  across  tlie  40  acres  of 
land  owned  by  appellant  to  the  lands  of  the 
appellees,  the  ditch  being  about  80  rods  in 
length,  and  following  as  near  as  practical 
tlie  public  road  adjoining  the  land.  It  is  al- 
leged in  the  complaint  that  the  entry  upon 
the  land  and  the  construction  of  the  ditch 
were  with  the  consent,  knowledge,  and  ac- 
quiescence of  the  defendant,  and  that  the 
plaintiffs  used  the  ditch  for  the  purpose  of 
Irrigating  the  land  without  objection  or  in- 
terruption for  two  years;  that  plaintiffs  had 
no  other  means  of  Irrigating  their  lands  but 
by  the  water  through  this  lateral  ditch.  The 
injury  complained  Of  Is  alleged  in  the  com- 
plaint as  follows:  "That  said  defendant 
has  willfully  and  forcibly  filled  said  ditch  In 
places,  so  as  to  obstruct  the  flow  of  water 
therein  and  therethrough,  and  the  same  has 
become  obstructed  by  wash  and  fill,  and 
plaintiff  [defendant]  refuses  to  allow  plain- 


tiffs, or  either  of  them,  to  remove  said  ob- 
structions, or  to  clear  said  ditcli,  and  threat- 
ens them  with  violence  if  they  attempt  to 
rim  water  tlirough  the  same,  and  so  threat- 
ens by  violence  and  force  to  prevent  said 
plaintiffs,  or  either  of  them,  from  further 
use  or  occupation  of  said  ditch  or  lateral" 
Prayer  for  an  injunction  and  for  damages. 
A  temporary  injunction  was  granted.  De- 
fendant answered,  denying  the  aUegatlons 
of  the  complaint,  and  filed  a  cross  complaint, 
demanding  damares  for  the  construction  and 
operation  of  the  ditch  upon  bis  land,  and 
asking  for  the  dissolution  of  the  injunction. 
The  court  found  for  the  plaintiffs,  refused 
to  dissolve  the  injunction,  and  gave  Judg- 
ment against  the  defendant  for  $1.00  and 
costs;  from  which  an  appeal  was  taken  to 
this  court. 

L.  F.  Twitchell  and  S.  S.  Sherman,  for  ap^ 
pellant   John  Gray,  for  appellees. 

REED,  P.  J.  (after  stating  the  facts).  Xc 
abstract  is  made  of  the  evidence  in  the  case 
for  the  reason  given  by  appellant  "that  nc 
error  is  assigned  as  to  the  findings  of  fact  br 
the  court."  The  court  found  that  the  dJtct 
was  constructed  in  1890,  and  was  construct- 
ed with  the  knowledge  and  consent  of  the 
defendant;  that  no  consideration  was  pale 
or  agreed  to  "be  paid  by  the  plaintiffs  or  thei: 
grantors;  that  no  consideration  has  ever 
been  paid;  that  the  ditch  was  constructed 
on  a  line  across  the  laud  of  appellaxit  prac- 
tically agreed  upon  between  the  parties  at 
the  time  of  the  survey;  that  the  appellam 
made  no  objection  to  the  construction  or 
use  of  the  ditch  across  his  land  until  after 
it  was  fully  completed,  and  being  used  by 
the  appellees;  that  appellees  have  improved 
their  lands  and  cultivated  them  by  the  use  of 
the  water  carried  through  the  ditch;  that  the 
ditch  had  been  constructed  and  used  two  years 
before  any  objection  was  made  to  its  main- 
tenance and  use  upon  appellant's  land;  that 
after  the  ditch  had  been  completed  and  used 
by  the  plaintiffs  for  two  years,  as  stAted.  ap- 
pellant interfered  with  the  use  of  the  ditch 
by  the  appellees,  and  filled  and  obstructed 
it.  It  being  admitted  that  the  facts  wer» 
correctly  found  by  the  court,  the  solution 
naturally  follows  the  finding.  The  law  of 
the  case,  as  applicable  to  the  facts,  was  stat- 
ed by  the  court  as  follows:  "The  right  grant- 
ed the  plaintiffs  and  their  gn^antors  is  a 
parol  license,  but,  inasmuch  as  it  was  with- 
out any  limitation  as  to  time,  and  was  act- 
ed upon  by  the  plaintiffs  and  their  grantors, 
and  the  ditch  fully  completed  and  used  by 
them  before  any  objection  to  such  use  wTas 
ever  made  by  the  defendant,  it  is  irrevoca- 
ble; and,  although  no  deed  was  ever  exe- 
cuted, and  no  consideration  paid,  the  plain- 
tiffs and  their  grantors  having  acted  in 
good  faith,  and  on  the  faith  of  the  license 
granted  having  expended  money,  the  de- 
fendant cannot  be  heard  to  complain,   and 
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the  Judgment,  therefore,  must  be  for  the 
plaintiffs  in  the  case,  and  a  decree  will  be 
wdered  enjoining  the  defendant  from  In  any 
manner  interfering  with  or  obstructing  said 
ditch  across  bis  land." 

The  contention  of  counsel  of  appellant  is 
tliat  the  conrt  erred  In  his  construction  of 
the  law;  that  the  right  to  enter,  construct, 
and  operate  the  ditch  was  by  parol  license, 
which  was  revocable  by  appellant  at  any 
time  he  saw  fit;  but  that  by  the  construc- 
tion of  the  court  the  right  of  appellees  be- 
came an  easement  In  the  lands  of  appellant; 
that  an  easement  could  only  be  created  by 
deed,  and  as  there  had  been  no  conveyance, 
and  the  license  having  been  revoked,  appel- 
lees could  not  enter  upon  the  land  of  ap- 
pellant, to  repair,  maintain,  and  operate  the 
ditch.  It  is  a  matter  of  very  little  Importance 
what  technical  name  be  given  to  the  right,  nor 
whether  an  easement  or  license.  If  the  Judg- 
ment and  decree  are  right,  It  is  unimportant 
by  what  process  of  reasoning  they  were  ar- 
rived at.  Section  2260,  1  Mills'  Ann.  St, 
Is  as  follows:  "Upon  the  refusal  of  the  own- 
ers of  tracts  of  land  or  lands  through  which 
said  ditch  is  proposed  to  run,  to  allow  of  its 
passage  through  their  property,  the  person 
or  persons  desiring  to  open  such  ditch  may 
proceed  to  condemn  and  take  the  right  of 
way  therefor."  Here  consent  was  given;  no 
compensation  required;  the  ditch  was  con^ 
structed,  and  operated  without  objection  for 
two  years;  then  the  use  was  forbidden,  and 
the  ditch  obstructed.  Appellant  could  have 
required  compensation  before  allowing  en- 
try, and  the  right,  gratuitously  granted,  un- 
der the  statute  by  condemnation;  but  that 
was  unnecessary.  Having  waived  all  right 
to  compensation,  and  permitted  the  use  for 
two  years,  whether  appellant  could  now 
maintain  an  action  at  law,  and  recover  pay- 
ment for  /the  right  of  way  or  damages.  Is  a 
question  not  involved,  and  upon  which  we 
express  no  opinion.  But  it  is  clear  under 
all  the  authorities  that  appellant  could  not 
resort  to  the  summary  remedy  of  obstructing 
or  destroying  the  ditch,  or  preventing  the 
parties  from  entering  upon  the  line  of  the 
ditch  to  operate  it.  We  need  not  go  back 
to  the  act  of  congress  of  1866,  and  assert 
that  by  virtue  of  that  act  all  land  subse- 
quently granted  by  the  government  was 
granted  subject  to  the  right  of  way  for  con- 
veyance of  water  when  a  necessity  to  oth- 
ers, and  needful  for  the  reclamation  and  cul- 
tivation of  land.  This  right  was  recognized 
and  protected  by  Laws  1861,  p.  67.  In  Phear, 
Water,  71,  it  is  said  the  common  law  recog- 
nizes an  easement  in  certain  cases,  and  will 
Imply  a  grant  of  such  easement  where  it  is 
especially  necessary  to  the  enjoyment  of  the 
dominant  estate.  In  Yunker  v.  Nichols,  1 
Colo.  554,  Chief  Justice  Hallett  said:  "All 
the  lands  In  this  territory  which  are  now 
held  by  individuals  were  derived  from  the 
(eneral  government,  and  It  Is  fair  to  pre- 
«nme  that  the  government  Intended  to  con- 


vey to  the  citizens  the  necessary  means  to 
make  it  fruitful."  The  greater  weight  and 
number  of  decisions,  even  at  common  law, 
hold  that  the  license  was  only  revocable  while 
It  remained  executory.  After  entry,  when  it 
became  executed,  it  was  irrevocable.  See  Huff 
V.  McCauley,  53  Pa.  St  206;  Veghte  ▼.  Wa- 
ter-Power Co.,  19  N.  J.Eq.l42;  Cool  v.  Lumber 
Co.,  87  Ind.  531;  Rogers  v.  Cox,  96  Ind.  157; 
Kerick  v.  Kern,  14  Serg.  &  R.  267;  Cook  v. 
Stearns,  11  Mass.  533;  Barksdale  v.  Halr- 
ston,  81  Va.  764;  Turner  v.  Stanton,  42  Mich. 
506,  4  N.  W.  204.  Notwithstanding  the  nice 
common-law  distinction  between  a  license 
and  an  easement  attempted  to  be  drawn  by 
counsel  In  this  case,  we  think  It  settled  by 
Yunker  v.  Nichols,  supra,  and  Schilling  v. 
Rominger,  4  Colo.  100.  In  the  former,  Hal- 
lett, C.  J.,  said:  "It  may  be  said  that  all 
lands  are  held  in  subordination  to  the  domi- 
nant right  of  others  who  must  necessarily 
pass  over  them  to  obtain  a  supply  of  water 
to  irrigate  their  own  lands,  and  this  servi- 
tude arises  not  by  grant,  but  by  oppratlon  of 
law.  In  this  case  there  was  evidence  tend- 
ing to  prove  that  defendant  consented  to  the 
construction  of  the  ditch,  which,  with  the 
aid  of  the  law,  was  sufficient  to  maintain  thp 
action.  If  defendant  had  refused  his  con- 
sent, the  statute  prescribed  the  method  of 
proceeding  to  perfect  plaintiff's  right  But, 
in  any  event,  it  was  not  necessary  that  de- 
fendant should  convey  to  plaintiff  the  right 
of  way  for  the  ditch."  And  in  the  later  case, 
Thatcher,  C.  J.,  said:  "Primarily,  where  the 
climatic  conditions  are  such  as  exist  in  Colo- 
rado, the  right  to  convey  water  for  Irrigat- 
ing purposes  over  land  owned  by  another  Is 
founded  on  the  Imperious  laws  of  nature, 
with  reference  to  which  it  must  be  presumed 
the  govemmeit  parts  with  its  title.  And  al- 
though a  patent  from  the  government  may 
be  silent  In  regard  to  conditions,  which,  if 
expressly  named,  would  have  no  greater 
force.  It  cannot  be  asserted  that  therefore 
they  do  not  exist  Yunker  v.  Nichols,  1 
Colo.  551."  It  wlU  thus  be  seen  that  at  that 
early  date  the  court  found  it  necessary  to 
override  and  disregard  technical  rules  of  law 
pertaining  to  riparian  rights  in  other  coun- 
tries, and  apply  our  own  laws,  made  with 
reference  to  the  climate,  the  arid  and  desert 
character  of  the  land  without  water,  and  its 
prolific  frultfulncss  by  the  application  of 
water.  The  prosperity  of  the  country  requir- 
ed that  the  greatest  possible  use  of  the  wa- 
ters should  be  made,  and  that  no  restrictions 
should  exist  to  its  appropriation,  transporta- 
tion, and  nse;  and  the  right  of  way  for  con- 
veying It  across  the  land  of  another  was  re- 
garded as  a  general  servitude  attaching  to 
such  land  ex  necessitate,  regardless  of  con- 
tract The  right  might  be  granted  by  con- 
tract between  the  parties,  by  condemnation 
proceedings,  or,  as  in  this  Instance,  by  gra- 
tuitous consent  of  the  owner;  and  in  either 
case,  after  the  entry  and  expenditure  of 
money,  the  right  was  irrevocable,  and  la 
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cases  of  tl»is  kind  the  Ucense  to  enter,  after 
entry  and  construction  of  the  ditch,  operates 
as  a  grant,  and  such  grant  is  presumed  and 
implied.  At  an  early  date.  In  Bridge  Co.  r. 
Dix,  6  How.  532,  the  broad  doctrine  of  neces- 
sity of  constructing  with  reference  to  the 
conditions,  surroundings,  and  circumstances 
was  clearly  and  forcibly  stated  by  the  court 
in  the  following  language:  "Into  all  con- 
tracts, whether  made  between  states  and  in- 
dividuals or  between  Individuals  only,  there 
enter  conditions  which  arise  not  out  of  the 
literal  terms  of  the  contract  Itself.  They 
are  superinduced  by  the  pre-existing  and 
higher  authority  of  the  law  of  nature,  of  na- 
tions, or  of  the  community  to  which  the  par- 
ties belong.  They  are  always  presumed,  and 
must  be  presumed,  to  be  known  and  recog- 
nized by  all,  are  binding  upon  all,  and  need 
never,  therefore,  be  carried  Into  express  stip- 
ulatlen,  for  this  could  add  nothing  to  their 
force."  The  peculiar  climatic  conditions  of 
this  country,  and  the  Inapplicability  of  the 
laws  as  construed  In  other  countries,  where 
different  natural  laws  prevail,  made  It  nec- 
essary for  our  courts  to  adopt  the  broad  rule 
of  construction  announced  In  that  case.  In 
Yunker  v.  Nichols  and  Schilling  v.  Romln- 
ger,  supra,  the  court  In  clear  and  unmistak- 
able language  declared  that  an  executed  li- 
cense was.  In  effect,  an  Implied  grant,  Irre- 
vocable. In  this  case  the  proceeding  was  In 
equity.  The  license  was  admitted,  and,  after 
It  became  executed,  and  the  ditch  constructed 
and  operatefl  for  two  years,  a  revocation 
was  claimed,  and  the  right  to  take  posses- 
sion of  the  ditch,  obstruct  and  destroy  It; 
the  result  being.  If  not  the  absolute  destruc- 
tion of  the  value  of  the  lands  supplied  with 
water  by  the  ditch,  the  destruction  of  the 
crops,  and  the  forced  abandonment  of  the 
farms,  until  some  other  practical  route  for 
the  conveyance  of  water  could  be  found.  If 
possible,  and  a  new  ditch  constructed,  prob- 
ably inflicting  upon  appellees  damage  three 
or  four  times  greater  than  the  value  of  ap- 
pellant's entire  parcel  of  land.  The  defense 
Is  80  Inequitable  It  could  receive  but  little 
consideration  from  a  court  of  equity.  The 
judgment  and  decree  of  the  district  court  are 
correct,  and  must  be  affirmed.    Affirmed. 


(8  Colo.  App.  427) 

GRAHAM  PAPER  CO.   v.   SANDERSON.i 

(Court  of  Appeals  of  Colorado.     Sept.  14, 

1896.) 

A88I0NMENT  FOR  BENEFIT  OK  CREDITORS — DESCRIP- 
TION OP  Assets. 
An  assignment  for  benefit  of  creditors  con- 
veying to  the  assignee  all  the  property  of  the 
assignor,  of  every  n.iture  whatsoever,  with  the 
statement  that  the  property  wns  more  particu- 
larly described  In  the  schedule  annexed,  and 
that  "all  the  propertv  is  conveyed,  whether 
specified  in  the  schedule  or  not,"  is  valid, 
though  the  dcscriptiou  in  the  schedule  is  of  a 
like  general  character. 


1  Rehearing  denied  December  14,  1806. 


Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  the  Graham  Paper  Company 
against  James  R.  Hlnchman.  From  an  oMex 
discharging  David  T.  Sanderson,  garnishee, 
plaintiff  appeals.    Affirmed. 

Rogers,  Cuthbert  &  Ellis  and  Frank  L. 
Woodward,  for  appellant  A.  W.  Hille,  tat 
appellee. 

BISSELL,  J.  The  Graham  Paper  Compa- 
ny recovered  a  judgment  against  Hlnchman 
for  $469.39.  Execution  was  issued,  and  re- 
turned nulla  bona.  Thereafter  a  garnishee 
summons  was  sued  out,  and  served  on  San- 
derson, who  answered  "Not  Indebted."  The 
answer  was  traversed.  On  the  trial  the  gar- 
nishee was  discharged.  The  appellant,  feel- 
ing aggrieved,  prosecutes  this  appeaL 

The  case  lies  within  very  narrow  lIicltB, 
and  requires  barely  more  than  a  suggestion 
to  settle  the  only  question  presented.    Sander- 
son was  an  assignee  for  the  benefit  of  cred- 
itors under  a  deed  made  by  Hlnchman  prior 
to  the  judgment.     The  whole  error   laid  Is 
predicated  on   the  insufficiency  of  the  deed 
to  pass  the  title  to  the  assignee.     It  was  in 
general   terms,   and  conveyed  to   Sanderson 
"all  the  goods,  chattels,  merchandise,   bills, 
bonds,  notes,  bciok  accounts,  claims  and  de- 
mands, choses  in  action,  judgments,  eviden- 
ces of  Indebtedness,  and  property,  of  every 
name  and  nature  whatsoever,  of  the  party  of 
the  first  part."     This  general  granting  clause 
was  followed  by  a  statement  that  the  pnH>- 
erty  "is  more  particularly  described  In   the 
schedule  annexed,"   with  a   further   clause 
"that  all  the  property  Is  conveyed,  whether 
specified  In  the  schedule  or  not."     The  sched- 
ule Is  printed  in  the  appellant's  argument. 
The  description  in  the  schedule  is  of  a  like 
general  character,  and  does  not  Identify  the 
locus  of  the  buildings.  Improvements,   and 
stock  transferred.     It  is  insisted  the  descrip- 
tion is  too  general,  and  title  cannot  be  takai 
to  pass  by  virtue  of  the  general   words  ot 
transfer.    This  court  is  supposed  to  be  tfon- 
troUed  by  a  decision  in  a  case  wherein  the 
deed  was  held  to  be  limited  by  the  tacmm 
of  the  Inventory.     We  do  not  regard  the  <^in- 
ion  applicable,  nor  the  facts  at  all  similar. 
In  the  case  referred  to,  the  only  description 
was  that  contained  in  the  Inventory,  and  the 
terms  of  the  Inventory  were,  of  necessity, 
taken    as    a    limitation   upon    the    granting 
clause.     The  cases  referred  to  and  partlcn- 
larly  relied  on  are  Palmer  v.  McCarthy,   2 
Colo.  App.  422,  31  Pac.  241,  and  BurcblneU  t. 
MosconI,  4  Colo.  App.  401,  36  Pac.  307.     The 
contention  as  to  the  Invalidity  of  the  assign- 
ment under  consideration  Is  based  largely  on 
the  general  language  used  In  those  t^ro  <^;>ln- 
lons    respecting    the   construction    of    dee<]« 
which  were  adjudged  to  be  Insufficient  main- 
ly on  other  grounds  than  the  particular  one 
which  was  suggested  In  the  opinions,  ratber 
than  made  a  basis  of  the  decision  itself.      It 
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is  quite  true  the  lan^age  In  the  Burchinell 
T.  Moeconi  Case  admits  of  the  construction 
contended  for,  and  the  learned  Judge  who 
wrote  the  opinion  declared  the  language  of 
the  description  in  the  deed  in  that. case  in- 
sufficient, and  intimated  that,  if  necessary, 
he  would  hold  the  deed  invalid,  because  of  a 
lack  of  apt  words  conveying  the  assigned 
property.  Under  the  old  assignment  act  of 
1385,  the  assignor  was  bound  to  attach  an  in- 
ventory to  his  deed  of ,  assignment,  which 
should  contain  a  description  of  the  property 
which  he  sought  to  convey.  In  that  case  the 
deed  itself  declared  that  all  the  property 
which  was  conveyed  was  described  in  the 
schedule  which  was  attached.  '  Under  these 
circumstances,  it  might  possibly  have  been 
well  held  that  the  description  in  the  deed  was 
Insufficient  There  are  many  authorities  of 
great  weight  which  hold  that,  where  the 
schedule  is  made  a  part  of  the  deed,  it  may 
vary  its  terms,  and  the  general  description 
must  be  talcen  as  limited  by  that  found  in 
the  schedule.  This  rule  proceeds  on  the  gen- 
eral basis  that  a  particular  description  con- 
trols a  general  one  antecedently  expressed  in 
the  some  instrument.  BocJs  v.  Perkins,  139 
U.  S.  628,  11  Sup.  Ct  677.  The  cases  which 
lay  down  this  rule  do  it  on  the  principle 
stated  In  that  opinion,  aad  adopt  the  con- 
struction simply  because  of  the  necessity 
which  results  from  the  limitation  upon  the 
granting- clauses.  It  is  believed  no  case  can 
be  found  which  will  adjudge  a  deed  contain- 
ing general  granting  words  like  the  present 
would  be  held  Insufficient  to  convey  all  the 
property  of  tlie  assignor,  unless  this  construc- 
tion was  the  normal  and  necessary  result  of 
a  limitation  of  the  particular  words  contained 
in  the  grant  itself.  Such  is  not  the  present 
case,  for  the  grantor  here  directly  declares 
that  all  his  property  is  conveyed,  whether 
specified  or  undescribed.  The  distinction  is 
very  aptly  stated,  and  the  true  rule  settled, 
In  Falk  v.  Liebes  (Colo.  App.)  42  Pac.  46. 
Language  identical  with  that  contained  in 
the  present  deed  was  construed  in  that  case 
The  deed  was  held  good,  and  the  phraseology 
of  the  inventory  adjudged  not  to  be  a  limita- 
tion on  the  grant.  According  to  the  express 
language  of  the  instrument,  the  reference  to 
the  inventory  was  for  a  more  full  and  par- 
ticular description,  and  not  by  way  of  limita- 
tioq.  It  was  the  manifest  and  clear  inten- 
tion of  the  parties  to  convey  all  the  property 
which  they  owned  which  was  not  exempt 
from  execution.  This  has  always  been  held 
sufficient.  It  is  only  requisite  that  the  de- 
scription be  sufficient  when  aided  by  parol 
proof  to  ascertain  what  is  granted.  This  is 
the  clear  result  of  the  main  line  of  reputable 
authorities,  and,  so  far  as  we  are  able  to  see, 
we  find  nothing  in  our  opinions  on  facts  at 
all  similar  which  conflict  with  these  authori- 
ties. Clark  V.  Few,  C2  Ala.  243;  Nave  v. 
Brltton,  61  Tex.  572;  Coots  v.  Chamberlain, 
39  Mich.  565;  Burrlll,  Assignm.  (6th  Ed.)  { 
09;   Clark  v.  Mix,  15  Conn.  151;  Pingree  v. 


Comstock,  18  Pick.  46;  Turner  v.  Jacox,  40 
N.  Y.  470;  Bank  v.  Roche,  83  N.  Y.  374. 
These  cases  are  all  in  harmony  with  the 
general  propositions  laid  down  in  the  Falk 
Case,  and  herein  expressed.  The  Judgment 
of  the  court  below  is  in  accordance  with 
these  views,  and,  deeming  it  correct,  we  af- 
firm the  Judgment.    Aflrmed. 


j9  Colo.  App.  U) 

TERRY  V.  WRIGHT  et  al.i 

(Court  of  Appeals  of  Colorado.    Dec.  14,  1896.) 

County  CouKTS—JnBisDicrios— Liability  of 
Jddoe. 

1.  County_  courts  are  courts  of  superior  or 
general  jurisdiction. 

2.  Where,  under  Gen.  St.  §  3565  (authorizing 
the  court,  by  citation,  to  require  any  person 
having  assets  of  a  decedent  to  appear  for  ex- 
amination, and,  on  refusal  to  deliver  up  the 
property,  to  commit  him  to  Jail),  the  court  or- 
ders a  person  in  poBsession  of  property  on 
which  an  administratrix  held  a  chattel  mort- 
gage, without  citation,  to  deliver  the  same  to 
the  administratrix,  and  such  person,  on  failure 
so  to  do,  after  a  trial,  is  found  guilt?  of  con- 
tempt, though  the  acts  so  done  were  in  excesn 
of  his  jurisdiction,  the  judge  is  not  liable  to 
such  person  in  damages.  , 

Error  to  district  court,  Boulder  county. 

Action  by  W.  R.  Terry  against  Alpheus 
Wright  and  others.  A  demurrer  to  the  com- 
plaint was  sustained,  and  plaintiff  brings 
error.     Affirmed. 

An  action  brought  by  the  plaintift  in  error 
against  Alpheus  Wright,  county  Judge  of 
Boulder  county,  the  sureties  upon  his  official 
bond,  and  others,  for  damages  for  an  alleged 
illegal  arrest  and  imprisonment.  On  the 
16th  day  of  January,  1895,  Esther  M.  Austin 
lent  $514  to  Catharine  O'Brienne,  administra- 
trix of  the  estate  of  John  H.  Hager.  An 
order  was  obtained  from  the  county  court 
by  the  administratrix  of  the  estate  to  borrow 
the  money,  and  execute  a  chattel  mortgage 
upon  the  personal  property  to  secure  the  pay- 
ment. Austin  lent  the  money,  and  took  the 
security.  On  the  1st  day  of  May,  1895,  Aus- 
tin filed  an  affidavit:  That  the  note  became 
due  April  19th,  and  was  unpaid  except  $30; 
that  affiant  was  informed  and  believed  that 
plaintiff  had  in  his  possession  cows,  horses, 
wagons,  and  harness  covered  by  the  chattel 
mortgage;  that  she  had  demanded  the  prop- 
erty, and  plaintiff  refused  to  deliver  it;  and 
that  all  the  property  was  needed  to  satisfy 
the  claim,— upon  which  the  county  Judge 
made  the  following  order:  "It  is  therefore 
ordered  by  the  court  that  W.  B.  Terry,  with- 
in 48  hours  after  the  service  upon  him  of  a 
copy  of  this  order,  turn  over  and  deliver  unto 
Esther  M.  Austin,  or  to  her  duly-authorized 
agent,  the  following  property,  to  wit:  8  head 
of  cows,  branded  20  on  left  shoulder  and  hip; 
three  set  of  double  Concord  harness;  two 
3%  Inch  spindle  wagons,  with  four-Inch  tires: 
and  three  bay  mares,  and  one  bay  horse. 


1  Rehearing  denied  February  8,  1897. 
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each  branded  20  on  left  shoulder."  The  time 
mentioned  In  the  order  having  expired,  and 
no  delivery  having  been  made  of  the  prop- 
erty, an  affidavit  stating  the  facts  was  filed. 
A  yrrit  was  Issued.  Plaintiff  answered,  and 
was  brought  before  the  court,  and  required 
to  answer  and  plead  to  the  matters  contained 
in  the  affidavit.  Counsel  filed  the  following 
motion:  "(1)  That  the  said  county  court  has 
no  authority  in  law  to  malce  the  order  here- 
inbefore set  forth.  (2)  Because  it  is  an  at- 
tempt by  the«said  court  to  determine  the  pos- 
sessory right  to  property  ex  parte,  the  par- 
ties themselves  not  being  properly  before  the 
court,  nor  the  subject-matter  (the  property  in 
controversy)  not  being  in  the  custody  of  the 
court,  or  its  officers  or  representatives,"— 
which  was  overruled.  A  hearing  was  had. 
Testimony  for  the  people  and  piaintift  was 
tal^en.  The  Judgment  of  the  court  was  as 
follows:  "And  the  court  having  heard  the 
testimony  on  behalf  of  the  people,  and  the 
defendant  not  contradicting  the  said  testi- 
mony, the  court  finds  the  defendant  guilty  of 
contempt  of  court,  and  sentences  him  to  the 
jail  of  Boulder  county,  Colorado,  there  to  re- 
main until  be  purges  himself  of  said  con- 
tempt, by  surrender  and  delivery  of  eight  (8) 
cows,  two  (2)  wagons,  and  two  (2)  sets  of 
double  harness  to  Esther  M.  Austin,  or  in 
case  he  has  sold  them,  or  any  of  them,  the 
purchase  price  thereof  to  be  paid  into  court, 
together  with  the  costs  of  this  proceeding. 
It  Is  further  ordered  that  the  said  defendant 
pay  all  the  costs  of  these  proceedings,  and 
that  execution  Issue  therefor."  A  mittimus 
issued,  and  it  is  alleged  that  the  plaintiff  was 
confined  in  the  county  jail  for  two  days.  A 
writ  of  habeas  corpus  was  sued  out  of  the 
district  court,  and,  upon  hearing,  plaintiff 
was  discharged.  The  suit  was  brought  for 
$15,000,  damage  alleged  to  have  been  sus- 
tained by  reason  of  the  alleged  illegal  arrest 
and  confinement.  A  demurrer  was  filed  to 
the  complaint,  and  sustained  by  the  court. 
The  judgment  upon  the  demurrer  is  the  only 
question  to  be  reviewed  here. 

Adams  &  Adams  and  M.  B.  Carpenter,  for 
plaintiff  In  error.  Sylvester  S.  Downer,  for 
defendants  in  error. 

REED,  P.  J.  (after  stating  the  facts).  It 
is  contended  that  the  proceeding  was  illegal 
and  unwarranted;  that  no  notice  was  given 
plaintiff  to  appear  and  show  cause;  no  op- 
portunity for  him  to  assert  and  establish  ti- 
tle to  the  property.  The  course  pursued 
does  seem  summary  and  arbitrary,  purely  ex 
parte,  based  upon  the  affidavit  of  the  mort- 
gagee alone,  and  an  order  made  for  the  de- 
livery of  the  designated  property  within  48 
hours,  regardless  of  how  it  came  into  his 
possession  or  his  right  to  retain  his  posses- 
sion; but  those  questions  are  not  before  this 
court  for  review.  The  estate  of  Hagar  was 
In  process  of  administration.  The  assets  of 
the  estate  were  in  the  hands  and  control  of 


the  court.  Application  bad  been  made  and 
leave  obtained  to  borrow  the  money,  and  se- 
cure it  by  chattel  mortgage.  It  was  the  duty 
of  the  court  to  see  that  the  assets  of  the  es- 
tate were  not  dissipated  or  improperly  dis- 
posed of.  How  It  should  have  been  exer- 
cised is  another  question.  As  far  as  can  be 
gleaned  from  the  record,  when  plaintiff  wax 
brought  before  the  court,  there  was  no  at- 
tempts at  justification.  As  far  as  appears, 
the  only  defense  was  the  interposition  of  the 
motion  on  a  question  foreign  to  the  proceed- 
ing for  contempt,  where  the  duty  imposed 
was  to  purge  and  exonerate  himself  from  the 
charge  of  contempt.  This  might  have  been 
done  by  showing  that  the  property  was  not 
under  his  control  or  in  bis  possession,  and 
had  not  been  after  the  execution  of  tlie  mwt- 
gage;  in  the  nature  of  a  disclaimer;  or  be 
might  have  justified,  and  showed  a  right  sn- 
perior  to  that  of  the  mortgagee.  Failing  to 
do  either,  his  course  seems  to  have  been  con- 
tumacious and  defiant,  and  to  have  warrant- 
ed the  course  pursued  by  the  court.  We  do 
not  determine  whether  or  not  the  court  conld 
legally  m&ke  the  order  to  turn  over  the  prop- 
erty. 

The  law  in  regard  to  contempt  of  coort  is 
probably  about  as  well  defined  as  other 
branches  of  jurisprudence,  yet  in  each  case 
is  greatly  controlled  by  the  facts  and  circum- 
stances of  the  particular  case.  Section  3505, 
Gen.  St.,  is  as  follows:  "If  any  executor  or 
administrator,  or  other  person  interested  in 
the  estate,  shall  state  upon  oath  to  any  coun- 
ty court  that  he  believes  that  any  person  has 
in  his  possession,  or  has  concealed,  or  em- 
bezzled,  any  goods,  chattels,  moneys  or  ef- 
fects, books  of  accounts,  papers  or  any  evi- 
dences of  debt  whatever,  or  titles  to  land  be- 
longing to  any  deceased  person,  the  court 
shall  require  such  person  to  appear  before  It, 
by  citation,  and  may  examine  him  on  oath 
touching  the  same,  and  if  such  person  shall 
refuse  to  answer  such  interrogatories  as  may 
be  pronounced  to  him  by  the  court  or  person 
interested  as  aforesaid,  or  shall  refuse  to 
deliver  up  such  property  or  eCCects  as  afore- 
said, upon  requisition  being  made  for  that 
purpose,  by  an  order  of  the  said  county 
court,  such  court  may  commit  such  person  to 
jail  until  he  shall  comply  with  the  order  of 
the  court  therein."  By  the  statute  It  ap- 
pears that,  before  making  an  order  to  turn 
over  property,  the  court  shall  cite  the  party 
before  it,  and  examine  the  party  on  oath. 
etc.  This  clause  could  only  be  operative 
against  the  charge  of  concealment  or  em- 
bezzlement or  secretly  remaining  In  the  pos- 
session, which  was  not  this  case.  There  -was 
no  statement  of  belief  making  the  inquisition 
necessary.  As  stated  above,  when  served  Tvlth 
the  notice  to  deliver  the  property  withiu  4S 
hours,  he  had  that  time  in  which  to  appear 
and  show  why  he  should  not  do  It.  The  ar- 
rest without  citation  may  have  been  IrreRu- 
lar.  It  was  summary,  but  was  certainly 
within  the  general  and  inherent  power  of  the 
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court,  regardless  of  the  statute;  but,  before 
the  Judgment  and  order  of  commitment,  a 
trial  was  had  of  some  sort.  In  which  plaintiff 
put  In  his  testimony  and  made  his  defense; 
and,  after  such  defense,  the  court,  upon  the 
facts,  found  him  guilty  of  contempt.  Coun- 
sel have  liot  given  us  the  testimony,  nor  an 
abstract  of  it.  The  presumption  is  that  It 
clearly  established  a  flagrant  contempt 
Such  having  been  the  case,  under  section 
3565,  supra,  it  was  the  duty  of  the  court  to 
commit  the  plaintiff  until  he  complied  with 
Its  orders. 

The  county  courts  of  this  state  are  superior 
courts  of  general  jurisdiction,  and  without 
the  statutory  provision  the  judge  would  have 
the  same  power  to  punish  for  contempt  that 
pertains  to  the  highest  tribunal.  See  Martin 
V.  Force,  3  Colo.  199;  Gomer  v.  Chafle,  5 
Colo.  383;  Hughes  v.  Cummings,  7  Colo.  13S, 
203,  2  Pac.  289,  928;  Hughes  v.  McCoy,  11 
Colo.  591,  19  Pac.  674.  The  latter  case  was 
almost  a  counterpart  of  the  one  under  con- 
sideration. Suit  was  brought  by  a  private 
person  against  the  county  judge  for  dam- 
ages alleged  to  have  been  caused  by  his  ju- 
dicial acts.  The  supreme  court  said:  "In 
such  determination  the  judge  misinterpreted 
the  law,  and  the  order  made  and  entered  by 
him  in  the  premises  was  unwarranted."  The 
court  further  said:  "As  to  whether  the 
Judge's  acts,  imder  the  said  provision  of  our 
Code,  were  simply  erroneous,  or  were  in  ex- 
cess of  his  Jurisdiction,  we  need  not,  and 
therefore  do  not,  determine.  It  is  evident  that 
he  was  acting  as  judge  in  the  premises,  and, 
by  virtue  of  the  statute  mentioned,  was  so 
acting  in  a  subject-matter  of  whidi  be  had 
jurisdiction.  According  to  the  weight  of  au- 
thority, the  judge  so  acting  is  not  liable  to  a 
party  aggrievetl  thereby,  even  if  the  acts  so 
done  were  In  excess  of  his  jurisdiction,  as 
excess  of  Jivisdiction  is  distinguished  from 
entire  want  thereof.  It  has  been  determined 
by  this  court  that  our  county  courts  are 
courts  of  superior  or  general  authority."  "A 
court  with  general  jurisdiction  is  not  an  in- 
ferior court,  because  an  appeal  may  be  taken 
from  its  decisions  to  a  higher  court."  Newell, 
JIal.  Pros.  §  50.  And  see  Hawes,  Jur.  S  258; 
Harvey  v.  Tyler,  2  Wall.  328.  County  courts 
in  the  state  of  Illinois  are  not  invested  with 
the  same  extended  jurisdiction  as  our  county 
courts,  but  were  by '  statute  Invested  with 
common-law  jurisdiction.  In  relation  to 
them,  the  supreme  court  said,  in  Anderson 
V.  Gray,  134  111.  550,  25  N.  E.  843:  "County 
courts  in  this  state,  in  the  exercise  of  the 
common-law  Jurisdiction,  which  has  been 
conferred  upon  them  by  statute,  are  enti- 
tled to  the  same  presumption  in  favor  of 
their  jurisdiction  as  circuit  courts.  They 
are  courts  of  record,  and  have  the  same  pow- 
er to  pass  upon  their  own  Jurisdiction,  and 
to  exercise  it,  without  setting  forth  in  their 
proceedings  the  facts  upon  which  they  de- 
termine their  jurisdiction.  T'hese  charac- 
teristics distinguish  them  from  courts  of  In- 


ferior Jurisdiction,  in  which  Jurisdiction  in 
every   case    must   affirmatively   apiiear." 

It  may  be  well  to  say,  in  passing,  that  the 
fact  that  the  plaintiff  was  taken  by  writ  of 
liabeas  corpus  before  a  Judge  of  the  district 
court,  and  discharged,  adds  nothing  to  the 
supposed  cause  of  action.  The  authority  of 
the  district  court  to  review  proceedings  for 
contempt  in  another  tribunal  of  general  Ju- 
risdiction is  very  questionable,  but  we  are 
not  called  upon  to  decide  such  question  of 
Jurisdiction,  and  will  not  decide  or  discuss  it; 
but  it  must  be  borne  in  mind  that  the  dis- 
trict court  or  Judge  did  not  review  the  case 
by  virtue  of  an  appellate  Jurisdiction,  but  re- 
viewed the  acts  of  the  county  court  upon  an 
application  for  habeas  corpus,  reversed  the 
judgment,  and  discharged  the  plaintiff.  Fur- 
ther comment  is  unnwessary,  when  It  is  con- 
sidered that  both  are  superior  courts  of  gen- 
eral jurisdiction. 

From  the  earliest  organization  of  modern 
courts  in  England,  to  the  present  time,  the 
law  has  been  that  Judges  of  superior  courts 
could  not  be  made  liable  in  suits  for  dam- 
ages brought  by  private  persons  for  official 
acts  as  Judge,  even  when  the  acts  com- 
plained of  exceed  his  Jurisdiction.  The  Eng- 
lish books  announce  the  rule  frum  the  time 
of  Edward  III.  (A.  D.  1354)  down  to  the 
present  time.  See  1  Rolle,  Abr.  (1431)  92; 
Baggs'  Case  (1616)  11  Coke,  93b;  the  last 
leading  case  I  have  found  being  Scott  v. 
StansHeld,  L.  R.  3  Exch.  220.  Such  has  been 
the  declared  rule  of  law  in  the  United  States 
from  the  earliest  adjudications  to  the  pres- 
ent time.  The  earliest  leading  case  was  that 
of  In  re  Yates,  4  Johns.  314;  Yates  v.  Lan- 
cing, 5  Johns.  282,  9  Johns.  396.  The  case 
was  three  times  in  the  court  of  errors  and 
appeals.  The  chancellor  committed  the  law- 
yer for  an  alleged  contempt,  and  he  was 
released  by  the  supreme  court  upon  habeas 
corpus.  The  chancellor  again  committed  him 
for  the  same  contempt.  The  statute  of  that 
state  allowed  a  person  $1,250  damages  who 
was,  after  a  discharge  of  habeas  corpus,  a 
second  time  committed  for  the  same  offense. 
The  lawyer  brought  suit  for  damages  under 
the  statute.  Id.,  5  Johns.  282.  Chief  Jus- 
'Jlce  Kent  (afterwards  chancellor)  deUvered 
an  elaborate  and  exhaustive  opinion,  hold- 
ing tliat  the  action  would  not  lie.  He  said: 
''Every  court  Judges  exclusively  for  itself 
of  its  own  contempts.  No  other  court,  and 
much  less  a  single  Judge  out  of  court,  can 
undertake  to  Judge  of  the  question.  The 
plaintiff  was  recommitted— to  use  the  lan- 
guage of  the  order— for  contempt  and  mal- 
practice, and  whether  the  court  of  chancery 
was  right  or  wrong  In  considering  that  the 
plaintiffs  conduct  amounted  to  a  contempt, 
and  whether  it  took  the  proper  steps  to  as- 
certain the  contempt,  is  perfectly  immaterial 
as  to  the  point  of  Jurisdiction.  It  had  au- 
thority to  punish  contempts.  It  must  judge 
what  are  contempts."  "Judicial  exercise  of 
power  is  Imposed  upon  the  courts.    They 
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must  decide  and  act  according  to  their  Judg- 
ment, and  tlierefore  tlie  law  will  protect 
tliem.  The  chancellor,  in  the  case  of  the 
plaintiff,  was  bound  to  Imprison  and  reim- 
prison.if  he  considered  his  conduct  as  amount- 
ing to  a  contempt  of  his  court.  The  obligations 
of  bis  office  left  him  no  roUtlon.  He  was  as 
much  bound  to  punish  a  contempt  committed 
in  his  court  as  he  was  bound  in  any  other 
case  to  exercise  his  power.  He  may  possi- 
bly hare  erred  in  Judgment  in  calling  an  act 
a  contempt  which  did  not  amount  to  one,  or 
regarding  a  discharge  as  null  when  it  was 
binding.  This  court  may  have  erred  in  the 
same  way;  still  it  was  an  error  of  Judgment, 
for  which  neither  the  chancellor  nor  the 
judges  of  this  court  are  or  can  be  responsible 
in  a  civil  suit."  And  concludes  as  follows: 
"Whenever  we  subject  the  established  courts 
of  the  land  to  the  degradation  of  private 
prosecution,  we  subdue  their  independence. 
Instead  of  being  venerable  before  the  public, 
^they  become  contemptible;  and  we  thereby 
embolden  the  licentious  to  trample  upon 
everything  sacred  in  society,  and  overturn 
those  institutions  which  have  hitherto  been 
deemed  the  best  guardians  of  civil  liberty." 
The  leading  case  in  the  United  States  su- 
preme court  is  Bradley  v.  Fisher,  13  Wall. 
355,  opinion  by  Mr.  Justice  Field,  in  which 
he  carefully  reviewed  the  whole  question. 
Fisher  had  been  disbarred  by  the  criminal 
court  of  the  District  of  Columbia,  without 
notice  or  an  order  to  show  cause  or  an  opi)or- 
tunlty  to  defend.  The  court  held  that  the 
disbarring  of  the  lawyer  was  an  act  ex- 
;  ceeding  the  Jurisdiction  of  the  court,  but  that, 
the  act  being  Judicial,  the  Judge  was  not 
liable  in  a  suit,  although  the  complaint  al- 
leged that  the  judge  acted  "maliciously  and 
corruptly,"  and  concluded  that,  except  in 
cases  where  there  was  clearly  n'o  Jurisdic- 
tion over  the  subject-matter,  a  Judge  could 
not  be  held  liable.  Lange  v.  Benedict,  73 
N.  Y.  12,  is  considered  a  leading  case.  Bene- 
dict, United  States  district  Judge,  adjudged 
an  unwarranted  sentence  upon  a  conviction 
before  him.  The  party  was  released  upon 
habeas  corpus,  was  again  brought  before  the 
court,  and  resentenced  to  imprisonment,  and 
brought  an  action  against  the  Judge  for 
damages.  In  the  very  elalmrate  and  able 
opinion  by  Folger,  J.,  it  is  said:  "Where  Ju- 
risdiction over  the  subject-matter  is  vested 
by  law  in  the  Judge,  or  in  the  court  which 
he  holds,  the  manner  and  extent  in  which 
the  Jurisdiction  are  to  be  exercised  are  gen- 
erally as  much  questions  for  his  determina- 
tion as  any  involved'  in  the  case,  although 
upon  the  correctness  of  his  determination  in 
those  particulars  the  validity  of  his  Judgmcpt 
may  depend.  For  such  an  act  a  person  act- 
ing as  judge  Is  not  li.ible  to  a  civil  or  crimi- 
nal action.  The  power  to  decide  protects, 
though  tlie  decision  be  erroneous."  And  see 
Coolcy,  Torts,  $  419;  Grove  v.  Van  Duyn, 
44  N.  J.  Law,  C54.  The  law  in  this  state  ap- 
pears to  have  been  settled  in  the  able  and 


carefully  considered  opinion  in  Hughes  t. 
McCoy,  supra,  and  appears  to  be  oondoslve 
of  this  case. 

It  Is  clear  upon  the  authorities  that  no  a-- 
tion  for  damages  could  be  maintained  against 
Judge  Wright.  Although  a  great  many  suits 
of  the  same  character  have  been  btought  in 
different  courts,  I  can  find  no  instance  where 
a  recovery  was  allowed.  The  suit  against 
the  Judge  not  being  maintainable,  the  suit 
againet  Esther  M.  and  S.  B.  Austin,  who 
were  Joined  as  defendants,  and  who  made 
the  affidavits  upon  which  the  proceedings 
were  instituted,  must  also  fail.  The  other 
defendants  were  sureties  upon  the  Judge's  of- 
ficial bond.  It  is  contended  that  plaintiff 
in  error  could  not  in  any  case  maintain  an 
action  upon  the  bond;  that  it  must  be 
brought  by  the  people;  also,  that,  if  an  ac- 
tion could  be  maintained  against  the  Judge, 
it  could  not  be  against  his  sureties.  In  our 
view  of  the  case,  it  is  not  necessary  to  de- 
termine these  questicms.  The  complaint 
stated,  as  shown,  no  cause  of  action.  The 
Judgment  sustaining  the  demurrer  was  cor- 
rect, and  must  be  affirmed.    Affirmed. 

(9  Colo.  App.  137) 

CITY  OF   DENVER  ▼.   HICKET. 

(Court  of  Appeals  of  Colorado.     Jan.  11,  1897.) 

Municipal   Corporatioss  —  Liabii-itv    for   Db- 

FECTiVB  SiDBWAi.KS— Waiver  of  Dk- 

FeS'SE— ISSTHOCTIOSS. 

1.  A  city  which  holdg  the  fee  of  its  streets  ia 
not  relieved  of  the  duty  to  properly  construct 
and  repair  the  sidewallt  in  front  of  the  post 
office  because  the  federal  government  owns  the 
lots  and  building  thereon,  and  constructed  a 
siclewail;,  and  the  legislature  ceded  to  the  Unit- 
ed States  jurisdiction  over  such  lots. 

2.  In  an  action  against  a  city  for  injuries 
caused  by  a  defective  sidewalk  in  front  of  the 
post  office,  the  complaint  alleged  that  the  duty 
to  properly  construct  and  to  repair  such  places 
rested  on  defendant,  and  that  at  the  time  of  the 
accident  it  was  unsafe.  The  answer  admitted 
its  duty  88  allesed,  but  denied  the  unsafe  con- 
dition, fle/rf,  that  defendant  could  not  insist 
that  the  federal  government  owned  the  lot^ 
had  jurisdiction  over  the  same,  and  constructed 
the   walk. 

3.  Plaintiff  alleged  that  the  sidewallt  was 
defective  in  construction,  and  dangerous  from 
its  local  condition  at  the  time  of  the  accident, 
and  the  court  charged  the  law  on  the  hypothe- 
sis of  defective  construction.  BeJd,  that  de- 
fendant could  not  complain  that  such  instruc- 
tions were  inconsistent  with  instructions,  giv- 
en at  its  request,  on  the  hypothesis  that  the 
walk  waa  dangerons  from  its  local  condition  at 
the  time  of  the  accident. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Bridget  Hickey  against  the  city 
of  Denver  for  personal  injuries  caused  by  a 
defective  sidewalk.  From  a  Judgment  in  fa- 
vor of  plaintiff,  defendant  appeals.  Affirm- 
ed. 

F.  A.  Williams  and  G.  Q.  Richmond,  for 
appellant    Felker  &  Dayton,  for  appellee. 

BISSELL,  J.  The  personal  injury  which 
Bridget  Hickey  received  by  falling  on  a  side- 
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walk  in  DenTer,  and  the  negligence  of  the 
city,  are  the  gravamen  of  this  suit  The  ac- 
cident occurred  on  Sixteenth  street,  near 
Arapahoe,  In  front  of  the  poet  office.  The 
sidewalk  was  laid  in  1883,  and  was  what 
is  known  as  a  "cement  waUc"  Its  construc- 
tion and  condition  were  the  matters  alleged 
to  show  negligence.  The  verdict  was  against 
the  city,  and  in  this  statement  the  facts 
which  mast  of  necessity  be  taken  as  estab- 
lished by  the  verdict  will  l>e  narrated  with- 
out regard  to  the  city's  contentions  respect- 
ing the  proof.  The  surface  of  the  walk  was 
of  such  a  high  grade  and  density  of  cement 
tliat  it  was  exceedingly  smooth,  resembling, 
as  some  witnesses  say,  "a  glazed  surface." 
The  contractor  indented  it,  but  the  inden- 
tures were  so  shallow  that  they  did  not  suffi- 
ciently roughen  the  surface  to  make  the 
walk  safe  for  pedestrians.  Whenever  there 
was  any  rain  or  dampness,  or  any  fall  of 
snow  which  melted  or  was  so  light  as  not  to 
cover  the  walk,  it  was  exceedingly  difficult 
for  a  pedestrian  to  maintain  his  equilibrium. 
A  snowstorm  commenced  on  the  3d  of  Feb- 
ruary, and  ceased  some  time  on  the  4th. 
When  the  appellee,  was  going  down  town, 
about  4  or  5  o'clock  in  the  afternoon,  and  got 
onto  this  walk,  she  slipped,  lost  her  balance, 
and  fell.  The  result  was  a  collese  fracture 
at  the  wrist.  No  question  is  made  respecting 
the  extent  or  character  of  the  injury,  or  the 
amount  of  the  verdict,  and  no  other  or  fur- 
ther statement  will  be  made  respecting 
them.  The  appellee  wore  rubbers,  and,  ac- 
cording to  her  testimony,  was  using  due  care 
while  walking.  There  was  evidence  which 
tt^nded  to  show  that  on  the  morning  of  the 
4tb  the  walk  was  cleaned  off  by  the  Janitors 
of  the  post-otflce  building,  In  front  of  which 
the  accident  happened;  and  it  is  by  no  means 
evident  that  the  accident  happened  by  rea- 
son of  neglect  in  this  particular.  There  was 
a  good  deal  of  evidence  offered  which  tend- 
ed to  show  that  the  walk  was  dangerous  be- 
cause of  its  slippery  surface.  The  evidence 
tended  to  prove  that  it  ought  to  have  been 
more  deeply  chipped  and  indented.  In  order 
to  make  it  rougher,  and  avoid  the  smooth 
condition  which  made  it  unsafe.  This  work 
was  afterwards  done  by  the  city,  and  seems 
to  have  entirely  remedied  the  difficulty. 

There  were  two  theories  on  which  the  case 
was  tried,  and  towards  which  the  testimony 
was  directed.  On  the  establishment  of  either, 
the  plaintiff  could  probably  recover.  Only 
two  propositions  are  relied  on  by  the  city  to 
reverse  the  judgment.  One  is  based  on  an 
alleged  inconsistency  in  the  instructions,  and 
the  other  relates  to  a  defense  to  which  the 
city  seems  to  attach  a  good  deal  of  impor- 
tance, proceeding  from  the  locus  of  the  in- 
jury, and  the  rights  of  the  federal  govern- 
ment, as  they  are  contended  to  exist,  over 
the  property  in  front  of  which  the  walk  was 
laid. 

The  particular  spot  where  Mrs.  Hickey  fell 
was  In  front  of  the  post-office  building,  near 


the  corner  of  Sixteenth  and  Arapahoe.  The 
lots  extended  from  the  alley,  which  is  mid- 
way between  Curtis  and  Arapahoe  streets, 
to  Arapahoe,  and  westward  for  a  specific 
distance,  and  were  deeded  to  the  federal 
government  for  post-office  purposes.  A  build- 
ing was  erected  on  it  The  building  and  the 
lots  are,  of  course,  under  the  jurisdiction 
and  control  of  the  federal  government  In 
18S3  (Laws  1883,  p.  2<»)  the  legislature  ceded 
to  the  United  States  jurisdiction  over  these 
lots  when  the  government  should  become 
the  owner  of  the  fee.  The  city  assumes  that, 
because  this  jurisdiction  was  granted  to  the 
government  Its  duties  with  respect  to  the 
walks  in  front  of  it  were  in  some  manner 
changed,  and  it  was  excused  from  the  exer- 
cise of  the  care  and  the  doing  of  the  things 
which  are  conceded  to  be  its  general  duties 
in  other  parts  of  the  city.  It  Is  insisted  that, 
because  the  government  laid  the  walk  and 
the  city  could  not  control  the  work,  there- 
fore it*was  absolved  from  either  supervising 
the  construction  or  remedying  any  defect  In 
the  pavement  which  resulted  from  the  con- 
struction or  the  character  of  the  surface. 
It  seems  to  us  there  are  several  answers  to 
the  contention.  In  the  first  place,  the  com- 
plaint charged  that  the  duty  rested  on  the 
city;  that  the  sidewalk  was  unsafe,  and  was 
at  the  particular  date  of  the  happening  of 
the  accident  in  a  dangerous  condition,  where- 
by the  accident  occurred.  The  answer  ad- 
mits that  the  city  was  a  municipal  corpora- 
tion, charged  with  the  duty  of  constructing, 
maintaining,  and  keeping  in  repair  the  side- 
walks within  the  city.  It  also  admitted  that 
the  place  where  the  accident  happened  was 
Sixteenth  street,  one  of  the  principal  thor- 
oughfares of  the  city,  and  one  with  respect 
to  which  the  admitted  duty  existed.  The 
denial  simply  went  to  the  allegations  con- 
cerning the  condition  of  the  walk,  either  as 
a  local  matter  or  as  the  result  of  construc- 
tion. Under  these  circumstances,  we  do  not 
see  how,  having  raised  no  issue  respecting 
it  the  city  is  in  a  position  to  insist  that  it 
was  under  no  obligation  to  care  for  the  par- 
ticular sidewalk,  and  that  it  was  relieved  of 
this  duty  because  of  the  relations'  of  the  fed- 
eral government  to  the  property  in  front  of 
which  the  sidewalk  was  laid.  Being  outside 
of  any  issue  presented  by  Its  plea,  it  was 
unavailable  for  the  purposes  of  defense.  It 
is  equally  true  that  the  matter  was  not  sug- 
gested during  the  trial  in  such  a  manner 
and  in  such  form  as  to  preserve  the  point, 
and  make  it  available  on  this  appeaL  Be- 
yond this,  we  are  unable  to  see  that,  had 
the  proof  been  offered,  it  was  a  matter  of 
defense  which  was  available  to  the  city,  or 
would  In  any  wise  serve  to  discharge  it  of 
the  duty  which  would  otherwise  have  been 
laid  on  it,  to  properly  maintain,  supervise, 
and  care  for  the  construction  and  the  con- 
dition of  its  streets  and  sidewalks.  The  fee 
of  the  streets  is  in  the  city.  The  rights  of 
the  abutting  property  owners  are  like  those 
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which  are  enjoyed  by  all  the  citizens,— those 
of  passing  and  repassing,  with  added  privi- 
leges with  reference  to  Ingress  and  egress 
to  the  property  of  which  the  citizen  may 
happen  to  be  the  owner.  The  fact  that  the 
gorernment  owns  the  lots  which  abut  on  the 
street  In  no  manner  varies  or  changes  the 
duties  of  the  city  with  reference  to  its  side- 
walks. It  is  under  precisely  the  same  obli- 
gation and  owe6  the  same  duties  to  all  the 
citizens  with  reference  to  the  particular  walk 
laid  In  front  of  that  building  that  It  Is  under 
and  owes  these  citizens  with  reference  to 
any  other  walk  laid  In  front  of  property 
owned  by  a  citizen.  The  fact  that  the  city 
might  not  be  able  to  control  the  government 
when  It  constructed  the  walk,  and  that,  pos- 
sibly, injunctive  or  other  relief  might  not  be. 
open  to  the  city  to  restrain  the  government 
from  doing  what  It  attempted  to  do,  does 
not  relieve  the  city  of  the  duty,  if  the  side- 
walk was  not  correctly  laid  or  properly  con- 
structed, to  tear  It  up,  and  build  other  walkg, 
In  accordance  with  Its  own  notions  of  what 
Is  essential  to  the  safety  and  security  of  the 
citizen.  In  fact,  this  record  shows  that,  sub- 
sequent to  the  time  of  the  happening  of  this 
and  some  other  Injuries,  one  of  which  Is  be- 
fore us  In  a  case  following  this  (City  of  Den- 
ver V.  Human,  47  Pac.  911),  the  city  did  do 
what  It  ought  to  have  done  in  the  first  place, 
—roughen  the  walk,  and  render  It  safe  and 
secure.  It  Is  hardly  worth  while  to  cite  the 
authorities  In  this  state  and  In  other  states 
establishing  the  duty  of  the  city  with  re- 
spect to  Its  walks.  The  law  Is  too  thorough- 
ly and  completely  settled.  No  defense  came 
to  the  city  by  reason  of  the  legislation  re- 
ferred to,  or  its  legal  or  collateral  effect. 
When  the  jury  found  the  city  had  failed 
to  perform  Its  duty,  and  the  plaintiff  proved 
her  damages,  she  was  entitled  to  recover, 
notwithstanding  this  legislation. 

Equally  inoperative  are  the  objections  which 
the  city  makes  to  the  Instructions.  It  is  conced- 
ed at  first  blush,  disregarding  the  two  theories' 
on  which  the  case  was  tried  and  the  two  bases 
on  which  the  case  was  laid,  it  might  appear 
the  in.structlons  were  Inconsistent  and  inhar- 
monious. It  must  be  admitted  the  rule  has 
often  been  expressed  that  where  instructions 
are  inconsistent  and  Inharmonious,  and  calcu- 
lated to  confuse  the  jury,  an  inaccurate  in- 
struction having  this  effect  will  not  be  cured 
by  a  subsequent  one  which  correctly  states  the 
law.  Conce<ling  this  proposition  does  not  pre- 
serve the  assignment  of  error  In  favor  of  the 
appellant.  .The  plaintiff  alleged  that  the  walk 
was  defective  in  its  construction,  dangerous  in 
Its  condition,  with  knowledge  to  the  city,  and 
unsafe  and  insecure  because  of  Its  local  condi- 
tion at  the  time  of  the  happening  of  the  acci- 
dent. We  do  not  discuss  the  question  of  no- 
tice, because  It  Is  alleged  In  the  complaint,  and 
not  denied  In  the  answer.  We  are  therefore 
permitted  to  proceed  on  the  hypothesis  that 
the  city  had  full  notice  with  respect  to  Its  un- 
safe and  Insecure  condition,  and  likewise  had 


notice  of  Its  condition  as  effected  by  the  local 
situation.  Dismissing,  then,  the  question  of 
notice,  It  brings  us  to  the  proposition  that  the 
Instructions  are  not  open  to  the  criticisms 
made  by  the  city.  We  are  hardly  required  to 
set  forth  these  Instructions,  and  demonstrate 
thehr  accuracy  and  sufficiency;  but  we  can  de- 
cide this  appeal,  and  at  the  same  time  effec- 
tuate any  useful  purpose,  by  the  shnple  sugges- 
tion that  the  Instructions  charged  the  Jury 
with  reference  to  the  two  hypotheses.  In  oth- 
er words,  the  Jury  were  substantially  told 
that  If  they  found  from  the  evidence  that  the 
sidewalks  were  unsafe  and  Insecure,  by  rea- 
son of  the  method  of  their  construction  and 
the  character  of  the  surface,  and  the  accident 
happened  therefroln,  they  could,  granting  a 
verdict  In  favor  of  the  plaintiff  with  respect 
to  her  Injuries,  find  for  her  In  such  sum  as. 
In  their  judgment,  would  afford  her  proper 
compensation.  The  jury  were  likewise  told  If 
they  found  from  the  evidence  that  the  acci- 
dent happened  because  the  city  failed  to  keep 
the  walks  In  proper  condition  after  a  storm. 
and  the  surface  was  slippery,  Insecure,  and 
unsafe  by  reason  of  It,  and  the  accident  hap- 
peaeA  because  of  It,  then.  In  that  event,  they 
might  likewise  find  a  verdict  for  the  plaintiff. 
Of  course,  In  stating  this  law  to  the  jury,  the 
court  properly  limited  it  by  telling  the  Jnry 
that  If  the  city  had  not  had  a  reasonable  time 
after  the  storm  to  put  the  sidewalk  in  proper 
shape,  and  If  the  accident  happened  shortly  or 
Immediately  after  the  storm,  then  the  city 
would  be  excused  for  Its  failure  to  pat  the 
sidewalk  In  proper  condition.  It  must  be  re- 
membered, however,  that  all  these  InstnictioDs 
with  reference  to  the  effect  of  a  storm  on  the 
sidewalk,  and  the  duty  of  the  city  as  modified 
by  the  local  condition,  were  asked  by  the  city. 
The  plaintiff  asked  no  instruction  about  it,  ap- 
parently resting  the  case  substantially  on  the 
theory  that  the  sidewalk  was  Improperly  con- 
structed, and  in  a  condition  which  made  It 
dangerous  for  the  use  of  Its  citizens.  Under 
these  circumstances,  we  do  not  see  how  the 
city  can  complain  because  these  Instructions 
were  given,  or  because  of  any  inconsistency 
which  thereby  resulted  in  the  entire  charge, 
nor  that  It  can  complain  because  of  the  alleged 
tendency  to  confuse  the  Jury.  If  this  did  re- 
sult, it  was  the  city's  own  fault  In  asking  the 
instructions.  As  before  intimated,  we  do  not 
see  that  such  was  the  actual  or  necessary  re- 
sult of  these  two  classes  of  instructions. 
While  they  were  very  properly  asked  by  the 
city,  since  there  was  evidence  tending  to  show 
that,  possibly,  the  accident  happened  because 
of  the  storm,  and  not  because  of  the  defective 
construction,  we  are  unable  to  see  that  they 
could  in  any  manner  have  confused  or  mixled 
the  jury.  The  jmy  were  very  fully  and  aptly 
instructed  in  regard  to  the  law;  the  case  was 
exceedingly  plain;  and  the  testimony  fully 
sustains  the  verdict.  As  we  read  the  record. 
the  accident  happened  because  of  the  defective 
construction,  and  not  because  of  local  condi- 
tions, except  as  those  local  conditions  tended 
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to  emphasize  the  dangers  resulting  from  this 
defective  construction.  We  are  unable  to  dis- 
cover any  errors  in  the  case.  The  case  was 
fairly  tried,  properly  put  to  the  jury,  and,  the 
verdict  being  sustained  by  the  evidence,  the 
Judgment  entered  thereon  must,  of  necessity, 
be  affirmed.     Affirmed. 


(»  Colo.  App.  144) 

CITY  OF  DENVER  v.  HUMAN. 
(Court  of.  Appeals  of  Colorado.  Jan.  11,  1S97.) 
Damages— Action  fob  Isjories— Kvidesce. 
In  an  action  by  a  woman  for  personal  in- 
juries, in  which  no  special  damages  were  claim- 
ed for  loss  of  time  from  inability  to  labor,  evi- 
dence that  plalDtiCC  had  not  "been  out  to  serv- 
ice since  the  injury"  was  admissible  to  show 
her  condition  after  the  accident. 

Appeal  from  district  court,  Arapahoe  coun- 
ty- 
Action  by  Matilda  Human  against  the  dty 

of  Denver  for  personal  injuries  caused  by  a 
defective  sidewalk.  From  a  judgment  In  fa- 
vor of  plaintiff,  defendant  appeals.    Affirmed. 

F.  A.  Williams  and  G.  Q.  Elchmond,  for 
appellant  Geo.  O.  Nor^rls  and  W.  Henry 
Smith,  for  appellee. 

BISSELL,  J.  Mrs.  Human  brought  this 
suit  against  the  city  to  recover  for  an  Injury 
which  she  received  in  slipping  on  the  side- 
walk which  was  under  discussion  in  the  case 
of. City  of  Denver  v.  Hicltey,47  Pac.908,  imme- 
diately preceding  this.  It  would  only  incumber 
the  reports  to  write  an  extended  opinion  In  this 
case,  disposing  of  the  same  questions  which 
were  settled  in  the  case  of  City  of  Denver 
V.  Hickey.  We  are  quite  at  liberty  to  refer 
to  that  case  for  our  views  respecting  the  du- 
ties of  the  city  and  its  responsibilities  with 
reference  to  the  care  of  its  walks,  and  par- 
ticularly that  walk  laid  in  front  of  the  post 
office.  The  only  difference  between  this  case 
and  that  lies  in  the  fact  that  the  city  offered 
the  deeds  from  Tabor  to  the  government,  in 
order  to  show  that  title  had  passed  to  the 
United  States,  whereby  the  legislation  which 
gave  the  government  jurisdiction  over  those 
lots  had  become  effectual.  According  to  the 
views  which  we  expressed  In  the  Hickey 
Case,  this  made  no  difference,  and  In  no 
measure  tended  to  alter,  lessen,  vary,  or  mod- 
ify the  duties  and  liability  of  the  city.  If 
there  was  testimony  on  which  the  verdict 
could  stand,  the  city  could  not  escape  respon- 
sibility because  the  title  was  in  the  govern- 
ment, or  because  the  federal  authorities  bad 
laid  the  walk.  It  was  obligated  to  see  that 
the  walk  was  properly  laid,  and  the  surface 
in  a  safe  and  suitable  condition  for  the  trav- 
eling public.  There  is  enough  evidence  in 
the  case  to  justify  the  verdict  of  the  jury, 
and  the  city  cannot,  because  of  the  convey- 
ances or  the  vesting  of  jurisdiction,  escape 
this  responsibility.     > 

There  is  only  one  question  in  this  case 
which  at  all  varies  It  from  the  other.     There 


was  considerable  evidence  Introduced  to 
show  the  condition  of  Mrs.  Human's  band 
and  arm  before  and  after  tlie  Injury.  No 
question  is  made  respecting  the  admissibili- 
ty of  all  this  testimony  and  its  relevancy  to 
the  issue,  except  in  so  far  as  It  may  be  af- 
fected by  a  single  question  put  to  her  daugh- 
ter, who  was  asked  whether  her  mother  bad 
been  out  to  service  since  the  injury;  The 
question  was  objected  to,  but  its  answer, 
which  was  in  the  negative,  was  admitted. 
This  is  the  principal  and  only  difficulty  sug- 
gested by  the  record.  It  is  possibly  on  the 
border  line  which  separates  admissible  from 
inadmissible  testimony,  because  of  the  con- 
dition of  the  pleadings.  General  damages 
were  alleged,  but  there  was  no  averment  of 
any  special  loss  sustained  by  reason  of  the 
plain  tiffs  Inability  to  labor,  and  the  loss  of 
time  and  wages  as  the  result  of  this  disa- 
bility. It  must  be  conceded  that  special 
damages  can  only  be  proved  and  recovered 
when  they  have  been  laid  in  the  complaint 
The  only  question  is  whether  this  rule  was 
violated  In  permitting  the  witness  to  answer 
this  specific  question.  We  do  not  so  under- 
stand It.  In  the  first  place,  evidence  had 
already  been  given  in  that  direction  by  the 
plaintiff;  and,  if  the  answer  was  objectiona- 
ble, it  was  not  taken  advantage  of  early 
enough  in  the  ca^e  to  render  the  present 
exception  one  on  which  a  reversal  could  be 
based.  We  are  bound,  in  considering  these 
appeals,  to  disregard  whatever  errors  are 
harmless  when  EUbstantlal  justice  has  been 
done  between  the  parties,  and  we  might  very 
easily  sustain  this  verdict  on  that  hypothesis. 
We  are  well  satisfied,  however,  that  this  fact 
was  admissible  for  the  purpose  of  proving 
the  condition  of  her  arm  and  band  after  the 
happening  of  the  injury.  Evidence  of  the 
use  which  the  plaintifC  was  able  to  make  of 
her  arm  before  and  after  the  accident  affords 
a  basis  for  the  jury's  Judgment  respecting 
the  plaintiff's  loss.  Many  cases  have  recog- 
nized evidence  of  this  sort  as  admissible,  so 
long  as  the  Jury  Is  properly  controlled  by  in- 
structions that  the  verdict  may  not  be  en- 
larged by  proof  of  the  pecuniary  loss  result- 
ing from  Inability  to  do  the  work  which  had 
theretofore  been  done.  It  is  true.  In  this 
case  the  jury  were  not  instructed  on  this 
subject;  but  the  defendant  failed  to  apk  any 
instructions  respecting  it  and  we  are  unable 
to  see  that,  of  necessity,  this  matter  entered 
into  the  Jury's  computation  as  a  matter  of 
damage.  As  has  been  said  in  some  cases, 
evidence  of  this  sort  conduces  to  prove  the 
extent  of  the  plaintiff's  injury,  and  assists 
the  Jury  in  determining  the  fact  that  the 
plaintiff  has  sustained  an  injury  of  no  slight 
character.  The  legitimacy  of  tills  sort  of 
evidence  has  been  recognized  by  the  supreme 
court  of  the  United  States,  and  by  learned 
courts  in  other  jurisdictions.  Wade  v.  Leroy, 
20  How.  34;  3  Suth.  Dam.  p.  263  et  seq. 

In  the  present  suit  the  plaintiff  did  not  at- 
tempt to  show  what  her  earnings  had  been 
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wheu  she  was  out  at  service  before  the  In- 
jury, nor  what  she  could  probably  have 
earned  had  she  been  able  to  resume  her  busi- 
ness after  the  accident  happened.  This  proof, 
of  course,  would  have  been  essential  had 
there  been  any  allegations  of  special  dam- 
ages, and  she  bad  sought  to  enhance  her  re- 
covery by  proof  of  the  value  of  her  loss  of 
time.  Since  she  offered  no  proof  in  that  di- 
rection, we  do  not  see  that  the  general  rules 
respecting  the  production  of  testimony  to  re- 
cover for  a  personal  injury  were  Infringed 
by  the  particular  question  put  to  the  witness. 
The  question  simply  elicited  the  fact  that 
after  the  injury  she  was  unable  to  go  out  to 
service,  and  it  may  be  said  to  have  tended  to 
show  the  condition  in  which  she  was  left 
by  reason  of  the  hurt.  We  are  unable  to 
discover  any  errors  In  the  record  whicfi 
ought  to  be  permitted  to  disturb  the  judg- 
ment, and  it  will  accordingly  be  affirmed. 
Affirmed. 


(9  Colo.  App.  22S) 

CORNELL  T.    COXINE-EATON  LUMBER 
CO.  et  al.i 

(Court  of  Appeals  of  Colorado.     Dec.  14, 1S96.) 

MscBAXica'  liiEXS—FoRECLOscRB— Parties — 
Pkiorities. 

1.  The  beneficiary  of  a  trust  deed  is  not  the 
owner  of  the  property  on  which  it  is  given, 
within  the  provision  of  Gen.  St.  2152,  tliat  to 
an  action  to  enforce  a  mechanic's  lien  the  own- 
er of  the  property  shall  be  made  a  party. 

2.  The  purchaser  of  property  at  sale  under 
a  trust  deed,  after  commencement  of  an  action 
to  enforce  a  mechanic's  lien,  and  after  expira- 
tion of  time  for  bringing  the  action,  is  not  a 
necessary  party. 

3.  A  beneficiary  in  a  trust  deed,  or  one  who, 
after  commencement  of  action  to  foreclose  a 
mechanic's  lien,  buys  the  property  under  the 
trust  deed,  having  a  right,  under  Gen.  St.  | 
2161,  and  Code  Civ.  Proc.  §  22,  to  intervene  and 
interpose  any  legal  defense,  by  failing  to  do  so, 
knowing  of  the  action,  waives  his  right  to  be 
a  party. 

4.  Not  only  the  right  of  a  beneficiary  under 
a  trust  deed  given  on  property  after  commence- 
ment of  wortc  on  a  building  thereon,  but  tliat  of 
any  one  subsequently  acquiring  rights  under 
the  trust  deed,  is  subject  to  a  mechanic's  lien 
for  the  work;  Gen.  St.  S  2149,  providing  that 
the  iien  shall  relate  bacit  to  the  commencement, 
and  have  priority  over  any  subsequent  incum- 
brance. 

Appeal  from  district  court,  Arapahoe  county. 

Action  by  John  Cornell  against  the  Conine- 
Eaton  Lumber  Company  and  others.  Judg- 
ment for  defendants.  Plaintiff  appeals.  Af- 
firmed. 

Talbot,  Denison  &  Wadley,  for  appellant. 
John  S.  Macbeth,  Daniel  Sayer,  and  J.  B.  Will- 
sea,  for  appellees. 

REED,  P.  J.  This  was  a  suit  brought  In 
equity  by  appellant  against  appellees  to  remove 
a  cloud  upon  the  title  of  plaintiff  to  a  certain 
building  lot  in  the  city  of  Denver.  Prior  to 
June  5,  1803,  William  Noltle  was  the  owner  of 

»  Rehearing  denied  February  8,  1897. 


the  lot,  and  very  shortly  before  that  date  con- 
veyed it  without  consideration  to  Morgan 
Price,  for  the  purpose  of  having  Price  secure 
a  loan  upon  it  for  the  use  and  benefit  of  Nol- 
tle, so  that  the  name  of  the  latter  would  not 
appear  In  the  transaction.  On  the  5th  of  Jnne. 
1893,  Price  borrowed  from  the  Sprague  Invest- 
ment Company  $2,500,  made  his  note  payaUe 
to  the  company,  and  executed  a  trust  deed  up- 
on the  property  to  Wellington  G.  Sprague,  as 
trustee,  to  secure  the  payment  of  the  note. 
Noltie  received  the  proceeds,  and  on  the  same 
date  Price  reconveyed  the  proper^  to  Noltie. 
For  the  purposes  of  this  case,  the  intervention 
of  Price  In  the  affair  will  be  disregarded,  and 
the  transaction  treated  as  that  of  Noltie. 

Previous  to  the  Price  trust  deed,  in  May, 
Noltie  commenced  to  build  upon  the  lot  in 
question,  and  the  building  was  in  course  of 
construction  at  the  time  of  the  malfing  of  the 
l>rice  trust  deed.  Some  time  in  June  appel- 
lant purchased  the  Price  note  from  the 
Sprague  Investment  Company.  No  notice  was 
put  of  record  of  the  transfer,  nor  personal  no- 
tice given  to  any  of  appellees.  The  $2,500  was 
not  paid  by  the  Sprague  Investment  Company 
to  Noltie  at  the  tima  the  Price  note  was  given, 
but  was  partly  paid.  The  balance  remaining 
with  the  company  was  drawn  from  time  to 
time  as  the  building  progressed.  Prevlotis  to 
September,  1893,  the  building  was  completed, 
and  Noltie  was  indebted  to  the  Conine-Katoo 
Lumber  Company  and  others  of  appellees  for 
material  and  labor  in  Its  constmctioii.  Tlie 
parties  to  whom  the  money  was  due,  not 
Icnowing  that  the  note  had  been  transferred, 
applied  to  the  Sprague  Company  for  informa- 
tion, were  not  then  informed  as  to  the  trans- 
fer, but  were  informed  that  there  was  prol>- 
ably  money  enough  in  the  hands  of  the  com- 
pany to  the  credit  of  Noltie  to  pay  the  de- 
mands against  the  building.  Failing  to  gel 
payment,  the  lumber  company  and  other  cUdm- 
ants  within  the  statutory  time  commenced 
proceedings  to  establish  liens  against  the  prop- 
erty. Suit  was  brought  by  the  lumber  com- 
pany on  the  Ist  of  November,  1893,  In  which 
the  Sprague  Investment  Company  and  W.  G. 
Sprague  and  others  were  made  defendants; 
but  plaintiff  having  no  knowledge  of  the  trans- 
fer of  the  note,  and  supposing  from  the  state- 
ments and  conduct  of  the  investment  company 
that  it  was  still  the  owner,  plaintiff  was  not 
made  a  party.  Some  time  before  the  trial, 
appellant  was  informed  by  his  attorneys  of  tb* 
bringing  and  pending  of  the  suit,  but  did  not 
intervene  nor  defend;  took  no  part  in  it.  Tbe 
testimony  shows  that  the  Sprague  Investaoent 
Company  never  Informed  lien  clalmantB  -who 
was  the  owner  of  the  note,  but  at  all  timea 
conveyed  the  idea  that  it  was  the  owner.  la 
November;  1894,  the  case  came  on  for  triaL 
Neither  the  investment  company  nor  W.  G. 
Sprague  disclaimed,  or  asked  substitution  of 
appellant.  It  appeared  upon  the  trial  from 
the  evidence  that  the  ap^llant  was  the  owner. 
The  lien  claimants,  plaintiffs  In  the  former 
suit,  testify  that  upon  the  trial  was  the  first 
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knowledge  ihey  had  of  the  interest  and  claims 
of  appellant.  Judgments  and  decre<r8  of  Hens 
were  entered  in  favor  of  tbe  claimants  and 
against  the  defendants,  including  the  invest- 
ment company,  that  had  not  disclaimed,  and 
against  W.  G.  Sprague,  trustee.  In  the  sum- 
mer of  1894,  W.  G.  Sprague,  on  default  of  p*.v- 
ment  of  interest,  advertised  the  property  for 
sale  under  the  trust  deed.  It  was  sold  July 
24,  1894,  bid  in  by  appellant's  agent,  tbe 
amount  of  the  sale  indorsed  upon  tbe  note,  and 
a  deed  made  to  appellant,  who  went  into  the 
possession  of  the  property.  Some  time  subse- 
quent to  the  decrees  of  November  1,  1894,  the 
property  was  sold  under  tbe  decrees  In  the  lien 
suits,  piu:ctiased  by  appellees,  or  some  of  them, 
and  a  deed  executed  and  delivered  by  tbe  sher- 
ifT.  Appellant  claimed  a  superior  title,  and  al- 
leged the  invalidity  of  tbe  lien  title,  and  that 
it  was  a  cloud  upon  bis  title,  and  prayed  for 
its  removal.  There  was  a  decree  for  tbe  de- 
fendants, from  which  an  appeal  was  prosecut- 
ed to  this  court. 

It  is  contended  by  counsel  for  appellant  that 
be  was  an  indispensable  party,  and  that,  not 
having  been  made  a  party  in  tbe  lien  proceed- 
mgs,  be  is  not  concluded  by  them,  nor  bis  title 
In  any  way  affected.  Tbe  validity  of  this 
claim  is  the  only  question  presented  for  deter- 
mination in  this  case.  The  proceeding  to  cre- 
ate and  enforce  liens  of-  mechanics,  laborers, 
and  material  men  is  purely  statutory.  Any 
material  departure  from  the  provisions  of  tbe 
statute  invalidates  tbe  proceedings.  But,  like 
all  other  cognate  acts,  courts  are  required  to 
liberally  construe  the  statute  to  effectuate  the 
intention  of  the  legislature,  and  give  the  bene- 
ficiaries under  the  act  tbe  right  and  remedy 
sought  to  be  established.  The  proviBions  of 
tbe  statute  necessary  to  be  considered  are: 

"Any  number  of  persons  claiming  liens  and 
not  contesting  tbe  claims  of  each  other  may 
Join  as  plalntlfTs  in  tbe  same  action,  and 
when  separate  actions  are  commenced  the 
court  may  consolidate  them  upon  motion  of 
any  party  or  parties  In  interest  or  upon  its 
own  motion.  Upon  such  procedure  for  con- 
solidation, one  case  shall  be  selected  with 
which  the  other  cases  shall  be  Incorporated, 
and  all  the  parties  to  such  other  cases  shall 
be  made  parties  defendant  in  said  case  so 
selected.  All  persons  having  claims  for  liens, 
tbe  statements  of  which  shall  have  been  fil- 
ed as  aforesaid,  shall  be  made  parties  to  tbe 
action.  Those  claiming  liens  or  [who]  fail  or 
refuse  to  become  parties  plaintiff,  or  for  any 
reason  shall  not  have  been  made  such  par- 
ties, shall  be  made  parties  defendant  Any 
party  claiming  a  lien  not  made  a  party  to 
such  action  may,  at  any  time  before  the  trial 
of  the  action,  or  before  tbe  final  bearing  of 
the  case  by  tbe  court,  be  allowed  to  Inter- 
vene by  motion,  upon  cause  shown,  and  may 
be  made  a  party  defendant  on  order  of  the 
court  The  court  shall  fix  the  time  for  such 
intervenor  to  plead  or  otherwise  proceed. 
The  pleadings  or  other  proceedings  of  such 
Intervenor  thus  made  a  party  shall  be  the 
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same  as  though  be  had  been  an  original  par- 
ty. Any  such  defendant,  by  way  of  answer, 
.  shall  set  fortb  by  cross-complaint  his  claim 
and  lien.  Ukewise  such  defendant  may  set 
forth  in  said  answer  defensive  matter  to 
any  claim  or  lien  of  any  plaintiff  or  co-de- 
fendant, or  otherwise  deny  such  claim  or 
lieu.  And  such  defendant  may,  by  bis  an- 
swer, set  up  that  there  are  other  persons 
who  claim  liens  upon  tbe  property  describ- 
ed, naming  them,  and  asking  that  they  be 
summoned  to  appear  and  maintain  tbe  same. 
Thereupon  an  amended  summons  shall  issue 
in  like  form  as  the  original,  but  so  modified 
as  to  make  parties  defendant  of  the  persons 
so  named  in  the  answer  in  addition  to  the 
other  defendants.  Said  last  named  summons 
shall  be  served  upon  such  new  defendants 
as  In  other  cases.  The  owner  of  tbe  proper- 
ty to  which  such  lien  shall  have  attached 
shall  be  made  party  to  the  action."  Gen.  St. 
S  2152. 

"It  shall  be  sufficient  to  allege  in  tbe  com- 
plaint in  relation  to  any  party  claiming  a 
lien,  whom  it  is  desired  to  make  a  defend- 
ant, that  such  party  claims  a  lien  under  this 
act  upon  tbe  property  described."    Id.  f  2153. 

In  section  2161,  Gen.  St,  it  is  provided: 
"The  practice  under  this  act  shall  be  in  ac- 
cordance with  tbe  Code  of  Civil  Procedure 
of  tbe  state  of  Colorado." 

Tbe  sections  of  the  Code  necessary  to  be 
considered  are: 
I  Section  16,  c.  1,  Laws  1887:  "The  court 
may  determine  any  controversy  between  par- . 
ties  before  It,  when  it  can  be  done  without 
prejudice  to  tbe  rights  of  others,  or  by  sav- 
ing their  rights;  but  when  a  complete  deter- 
mination of  the  controversy  cannot  be  had 
without  the  presence  of  other  parties,  the 
court  shall  order  them  to  be  brought  in." 

Section  17:  "When  in  a  civil  action  a  per- 
son not  a  party  thereto,  but  having  an  in- 
terest in  the  subject  thereof,  makes  applica- 
tion to  the  court  to  be  made  a  party,  it  may 
order  him  to  be  brought  in,  and  upon  due 
service  upon  the  adverse  party  of  bis  com- 
plaint or  answer,  the  same  proceedings  shall 
be  bad  as  if  be  bad  been  an  original  party 
to  tbe  action." 

Section  22:  "Any  person  shall  be  entitled 
to  intervene  In  an  action  who  has  an  inter- 
est in  the  matter  in  litigation,  in  the  succeKS 
of  either  of  the  parties  to  the  action,  or  an 
Interest  against  both." 

Also  section  214S,  Gen.  St.,  as  follows: 
"All  such  liens  shall  relate  back  to  the  time 
of  the  commencement  to  do  work,  or  furnish 
matertal,  and  shall  have  priority  over  any 
and  every  lien  or  Incumbrance  subsequently 
intervening,  or  which  may  have  been  creat- 
ed prior  thereto,  but  which  was  not  then 
recorded  and  of  which  the  lienor  under  tbe 
act  had  no  notice." 

Appellant  evidently  bases  bis  contention 
on  the  last  clause  of  section  2152:  "The 
owner  of  tbe  property  to  which  such  lien 
shall  have  attached  shall  be  made  a  party 
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to  the  action."  The  note  and  conveyance  by 
trust  deed  to  W.  G.  Sprague,  as  trustee,  to 
secure  the  Investment  company,  were  exe- 
cuted June  5,  1893,  and  the  note  assigned  to 
appellant  some  time  during  the  same  month. 
The  sale  of  the  property  under  the  trust 
deed  and  purchase  for  appellant  by  his  agent 
occurred  July  24,  18&1.  By  the  provisions  of 
the  statute  (section  2140)  the  lien  attached 
in  May,  1893,  and  the  suit  to  enforce  the 
liens  had  been  pending  eight  months  when 
appellant  acquired  title  by  sale  of  the  prop- 
erty. The  liens,  relating  back  to  the  com- 
mencement of  the  construction,  had  attach- 
ed nearly  a  month  before  the  execution  of 
the  trust  deed.  The  statute  requires  "the 
owner  of  the  property  to  which  such  lien 
Hhali  have  attached"  to  be  made  a  party. 
Did  the  conveyance  in  trust  to  secure  a  loan 
invest  either  the  trustee  or  cestui  que  trust 
with  the  title,  within  the  purview  of  the 
statute?  If  so,  which  of  them,  or  both?  It 
Is  clear  that,  if  any  title  passed  by  the  trust 
conveyance,  It  was  to  the  trustee,  not  to  the 
cestui  que  trust,  and  that  he  did  not  become 
invested  with  any  title  until  the  sale  and 
purchase  July  24,  1894.  In  Phil.  Mech.  I.,ien8, 
§  397,  it  is  said:  "A  mortgagee  Is  not  an 
owner,  within  the  meaning  of  the  mechan- 
ic's lien  law,  and  is  not  entitled  to  a  notice 
of  a  suit  upon  a  lien  claim.  The  owner,  un- 
der such  a  statute,  of  the  legal  estate,  is 
alone  to  be  made  a  party."  The  construc- 
tion of  the  word  "owner"  In  the  statute  of 
the  state  of  New  Jersey,  where,  as  In  our 
statute,  it  is  required  that  the  owner  be 
made  a  party,  was  directly  adjudicated  In 
Tompkins  v.  Horton,  25  N.  J.  Eq.  284,  In 
which  It  was  said:  "It  is  evident  that  by 
the  word  'owner,'  in  this  section,  Is  meant 
the  person  for  whom,  as  the  owner  of  the 
land,  the  building  Is  constructed."  That 
trust  deeds  are  mortgages  with  power  of 
sale,  and  only  differ  from  mortgages  by  pro- 
viding for  sale  without  foreclosure,  see  Man- 
ufacturing Co.  V.  McAllister,  6  Colo.  261;  Du- 
pee  V.  Rose  (Utah)  37  Pac.  567;  Story,  Eq. 
Jur.  §  1018;  1  Jones,  Mortg.  §  62;  2  Jones, 
Mortff.  I  1769;  2  Perry,  Trusts,  §  602b;  Eaton 
V.  Whiting,  3  Pick.  4S4;  Sargent  v.  Howe,  21 
III.  148;  Chafee  v.  Bank,  71  Me.  514;  Shll- 
laber  v.  Robinson.  97  U.  S.  68;  Railroad  Co. 
V.  Doyle,  11  Fed.  253.  Giving  the  word 
"owner"  the  construction  warranted  by  the 
decisions  directly  upon  the  question,  we  con- 
clude that  at  the  Inception  of  the  suit  appel- 
lant was  not  an  "owner,"  and  was  not  by 
the  statute  required  to  be  made  a  party. 
Appellant's  counsel  asserts,  "in  foreclosing  a 
mechanic's  lien,  the  beneficiary  in  a  trust 
deed  is  a  necessary  party,"  and  in  support 
of  the  statement  cites  Clark  v.  Manning,  95 
111.  580,  Gayes  v.  Bank,  85  111.  %6,  and  Phil. 
Mech.  ^iens,  "as  to  parties."  These  are  the 
only  authorities  in  support  of  the  conten- 
tion. We  cannot  find  in  Phillips  on  Mechan- 
ics' Liens  the  authority  for  the  contention. 
Liens  being  purely  creatures  of  statute,  Mr. 


Phillips  cites  and  discusses  the  statutes  of 
several  different  states,  in  some  of  which 
mortgagees  are  specifically  made  necessary 
parties;  but  when  discussing  statutes  like 
our  own,  where  there  is  no  provision  requir- 
ing them  to  be  made  parties,  be  deariy 
states,  as  In  the  paragraph  above  cited,  tliat 
"a  mortgagee  Is  not  within  the  meaning  of 
the  mechanic's  Uen  laws,  and  Is  not  entitled 
to  a  notice  of  a  suit  upon  a  lien  claim."  In 
Clark  v.  Manning,  supra,  relied  upon  by 
counsel,  occurs  the  following,  which  I  cite 
In  support  of  the  position  stated  above:  "The 
remedy  given  the  mechanic  or  material  man 
is  purely  statutory,  and,  unless  enforced  in 
the  manner  and  within  the  time  prescribed 
in  the  statute,  he  can  have  no  Uen  that  w^lU 
prevail  against  other  creditors."  The  differ- 
ence between  the  statutes  of  Illinois  under 
which  the  decisions  were  made  and  our  stat- 
utes is  very  marked.  In  section  2161,  Gen. 
St.,  occurs  the  following:  "That  practice 
under  this  act  shall  be  In  accordance  -with 
the  Code  of  Civil  Procedure  of  the  state  of 
Colorado."  The  statute  in  force  in  the  stale 
of  Illinois  at  the  time  of  the  decisions  cited 
was  as  follows:  "For  the  purpose  of  bring- 
ing all  parties  in  Interest  before  the  court, 
the  court  shall  permit  amendments  to  any 
part  of  the  pleadings,  and  may  issue  process, 
make  all  orders  re<]tui>'lug  parties  to  appear, 
and  requiring  notice  to  be  given,  that  are  or 
may  be  authorized  in  proceedings  in  chan- 
cery, and  shall  have  the  same  power  and 
jurisdiction  over  the  parties  and  subject, 
and  the  rules  of  practice  and  proceeding  in 
such  cases  shall  be  the  same  as  in  otber 
cases  in  chancery,  except  as  is  otherwise  pro- 
vided in  this  act"  "In  proceedings  under 
this  act  all  persons  Interested  In  the  sdbject 
matter-  of  the  suit,  or  in  the  premises  intend- 
ed to  be  sold,  may,  on  application  to  the 
court  wherein  the  suit  is  pending,  be  made 
or  become  parties  at  any  time  before  final 
Judgment."  "Parties  In  Interest,  within  tbe 
meaning  of  this  act,  shall  include  all  persons 
who  may  have  any  legal  or  equitable  claim 
to  the  whole  or  any  part  of  the  premises 
upon  which  a  lien  may  be  attempted  to  be 
enforced  under  the  provisions  of  this  act." 
Cothran's  Ann.  St  c.  82,  §§  9,  12,  13.  28.  It 
will  be  seen  that  the  proceeding  in  Illinois 
is  purely  a  chancery  proceeding,  controlled 
by  the  rules  and  principles  governing  tbat 
court,  tmd  shall  embrace  "all  persons  who 
may  have  any  legal  or  equitable  claim  to 
the  whole  or  any  part  of  the  premises,"  etc. 
This  is  sufficiently  broad  to  embrace  an  In- 
cumbrance, and  require  the  owner  to  be 
made  a  party;  and  in  section  28  it  is  clearly 
shown  that  a  person  having  an  incumbrance 
was  included  in  those  mentioned  as  neces- 
sary parties.  The  proceeding  in  Illinois  be- 
ing a  purely  chancery  proceeding  and  mort- 
gagees being  specially  included  in  tbe  stat- 
utes, while  tbe  proceeding  here  is  under  the 
Civil  Code  and  the  statute  designating  who 
shall  be  parties,  and  mortgagees  not  being 
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Included,  are  according  to  a  well-known 
maxim  of  construction  excluded.  The  deci- 
sions In  the  state  of  Illinois  have  no  con- 
trolling significance.  The  statute  not  only 
designating  parties,  but  fixing  an  absolute 
limit  as  to  ttie  time  In  which  proceedings 
shall  be  Instituted,  it  would  seem  that  the 
status  of  the  parties  at  the  time  of  brlngitag 
the  suit  must  control;  and,  appellant  not  be- 
ing an  owner,  and,  as  a  mortgagee,  not,  un- 
der the  statute,  a  necessary  party,  I  con- 
clude that,  as  far  as  appears  from  the  record 
and  facts,  the  suit  was  properly  brought. 
The  statute  of  limitations  to  the  bringing  of 
the  action  compelled  the  bringing  of  the  suit 
at  the  time  it  was  brought  to  prevent  a  bar, 
and  the  question  of  parties  must  be  deter- 
mined as  of  that  date. 

It  is  contended  that  it  was  the  duty  of  the 
lien  claimants  to  ascertain  who  held  the  in- 
debtedness, and  then  make  appellant  a  par- 
ty. The  trust  deed  was  of  record.  The  no- 
tice It  conveyed  was  that  the  investment 
company  was  the  beneficiary.  It  and  the 
trustee  were  made  parties.  It  is  shown  that 
the  lien  claimants  had  no  knowledge  of  the 
ownership  of  tl«e  note  by  appellant  until  the 
trial  of  the  case,  November  1st.  The  claims 
for  lien  had  been  of  record  over  a  year.  Ap- 
pellant admits  knowledge  of  the  pendency  of 
the  proceedings  for  months.  The  investment 
company  declined  to  disclaim  and  give  the 
plaintiffs  a  better  writ  by  disclosing  the 
name  of  the  owner.  Appellant  declined  or 
failed  to  intervene,  and  it  is  now  claimed 
that,  not  having  been  made  a  party,  and 
having  had  "no  day  in  court,"  he  was  not 
concluded  by  the  litigation.  Such  conten- 
tion cannot  prevail.  His  rights  as  owner  did 
not  accrue  until  July  24,  ISM.  Had  he  been 
brought  in  by  the  plaintiffs,  it  would  have 
been,  under  the  authorities,  a  new  suit,  and 
barred  by  the  statute.  Ample  provision  is 
made  both  in  the  General  Statutes  and  the 
Code  for  appellant  to  intervene  and  protect 
any  interest  be  had.  Failing  to  do  so,  be 
catmot  take  advantage  of  it,  nor  can  the  lien 
claimants  be  prejudiced  by  it.  I  can  find  no 
provision  or  authority  in  the  statute  for  lien 
claimants  to  bring  in  parties  whose  rights 
did  not  accrue  until  after  the  institution  of 
the  suits.  In  section  2149,  Gen.  St.,  It  is 
provided  that  the  lien  shall  relate  back  to 
the  time  of  the  commencement  to  do  the 
work  or  furnish  the  material,  and  shall  have 
priority  over  any  subsequent  lien  or  incum- 
brance. At  the  time  of  making  the  trust 
deed  to  the  investment  company  the  building 
was  In  course  of  construction.  The  invest- 
ment company  took  the  security,  subject  to 
any  liens  or  disabilities  arising,  or  which 
might  arise,  under  the  contract  for  construc- 
tion. Appellant  acquired  by  the  assignment 
no  greater  rights  or  better  security  than  that 
of  his  assignor.  From  the  assignment  in 
June,  1893,  until  July,  1894,  he  was  a  mort- 
fiagce.  On  that  date  he  took  title  as  owner, 
subject  to  all  liens  that  attached  under  the 


former  owner  The  suits  to  enforce  liens 
had  been  in  existence  for  eight  months.  Ap- 
pellant and  bis  counsel  admit  that  he  bad  no- 
tice of  the  pendency  of  the  suit  "long  before 
the  suit  was  tried."  The  statute  gave  him 
the  right  to  Intervene  and  interpose  any  legal 
defense  he  may  have  had.  Failing  to  do  so, 
he  must  be  deemed  to  have  waived  the  right 
to  become  a  party. 

There  is  no  assertion  of  any  legal  defense 
of  appellant  against  the  claims  of  the  lien 
claimants,  and,  having  failed  to  avail  him- 
self of  his  statutory  rights,  he  should  not  be 
heard  to  say  that  the  lien  Judgments  wei-e 
not  valid  against  the  property  by  reason  of 
appellees  failing  to  do  for  him  what  he  de- 
clined to  do  for  himself.  To  give  the  statute 
the  construction  contended  for  by  counsel 
would  be  unjust  and  oppressive,  and  might, 
In  many  instances,  prevent  lien  claimants 
from  enforcing  any  rights  under  the  statutes. 
We  do  not  undertake  to  determine  what,  if 
any,  right  of  redemption  appellant  had  or 
has,  nor  do  we  intend  to  preclude  bim  from 
asserting  any  right  he  may  have.  The  ques- 
tion must  be  determined  on  the  case  made 
when  a  suit  is  brought  for  that  purpose.  In 
construing  a  statute,  identical  in  its  provi- 
sions with  ours,  It  is  said  In  Tompkins  v. 
Horton,  25  N.  J.  Eq.  284,  In  addition  to  the 
paragraph  cited  above:  "The  title  of  a  pur- 
chaser at  a  sheriff's  sale  under  an  execution 
Issued  upon  a  Judgment  recovered  under  a 
mechanic's  lien,  general  as  against  the  owner 
and  special  as  against  the  lands,  is  para- 
mount to  all  incumbrances  put  upon  the  prop- 
erty after  the  commencement  of  the  build- 
ing." The  Judgment  of  the  district  court 
mutft  be  afllrmed.    Affirmed. 


(30  Or.  333) 
GRADY  V.  DUNDON  et  al. 
(Supreme  Court  of  Oregon.     March  1,  1897.) 

HlGOWATS— EsTABLISIIMBXT— JUKlSDICTIOXiL    DE- 
FECT—CCHATIVE  Act— Advekse  Ukbr. 

1.  An  order  of  the  county  court  establishing 
a  county  road  is  void  for  want  of  jurisdiction, 
where  the  record  does  not  show  that  notice  of 
the  application  for  the  order  was  givfu  as  re- 
quired by  Hill's  Ann.  Laws  Or.  |  400«3. 

2.  Act  Oct.  29,  1870,  curing  irreKularities  in 
the  laying  out  of  a  highway,  is  without  effect, 
where  tlie  original  proceedings  were  without 
jurisJictlou. 

3.  The  uninterrupted  obstruction  of  a  county 
road  for  more  than  10  vears  bars  the  rights  of 
the  public  by  adverse  possession,  though  on  a 
few  occasions  persons  have  been  permitted  to 
drive  across  the  premises. 

Appeal  from  circuit  court,  Lincoln  county; 
J.  C.  FuUerton,  Judge. 

Suit  by  Catherine  M.  Grady  against  Alon- 
zo  Dundon,  supervisor,  and  others.  From  a 
decree  in  favor  of  defendants,  plaintiff  ap- 
peals.    Reversed. 

This  is  a  suit  by  Catherine  M.  Grady 
against  Alonzo  Dundon  as  road  supervisor, 
D.  P.  Blue  as  county  Judge,  and  il.  L.  Trapp 
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and  J.  O.  Stearns  as  county  commissioners, 
of  Lincoln  county,  Or.,  to  enjoin  a  threatened 
trespass.  Tbe  plaintiff  alleges  that  she  is 
the  owner  in  fee,  and  for  more  than  10  years 
prior  to  the  commencement  of  this  suit  has 
been  in  tbe  peaceable,  open,  and  exclusive 
possession,  of  a  tract  of  land  about  50  feet 
in  width  and  70  in  length,  lying  south  of  and 
between  the  Oregon  Pacific  Railroad  Com- 
pany's right  of  way  and  Depot  slough,-  tn 
tbe  town  of  Toledo,  upon  which  there  have 
l«en  erected  a  store  and  a  butcher  shop;  that 
the  defendants,  wrongfully  claiming  that  a 
county  road  had  been  laid  out  and  established 
across  uald  real  property,  are  threatening  to, 
and  unless  restrained  wlU,  tear  down  and 
remove  said  buildings,  and  <q>en  the  pretend- 
ed highway,  to'  her  irreparable  injury;  and 
prays  tliat  the  threatened  trespass  may  l>e 
permanently  enjoined.  The  defendants,  after 
denying  the  material  allegations  of  the  com- 
plaint, allege  that  at  its  regular  term  in  May, 
1867,  the  county  court  of  Benton  county, 
which  at  that  time  had  jurisdiction  over  the 
territory  now  included  within  the  Iwrders  of 
Lincohi  county,  upon  a  petition  therefor  sign- 
ed by  12  householders,  appointed  viewers  and 
a  surveyor,  who  viewed  and  surveyed  a  coun- 
ty road  from  a  staiie  at  the  mouth  of  De- 
pot slough  to  a  point  intersecting  another 
coimty  road,  and  having  made  a  report  there- 
of, the  court  thereafter,  at  its  said  term,  made 
an  order  establishing  a  county  road  across 
said  premises,  in  pursuance  of  which  the 
road  supervisor  opened  the  same,  and  that 
it  had  been  conUnuousiy  used  tiiereaXter  as  a 
public  highway  until  1890,  when  the  plain- 
tiff, without  any  license  therefor,  obstructed 
tbe  same  with  the  said  buildings;  that  Jolm 
Graham,  the  plaintiff's  father  and  grantor, 
was  tbe  owner  of  the  premises  in  question 
when  said  proceedings  were  had;  that  he  was 
one  of  the  petitioners  for  the  road,  and  pres- 
ent at  and  assisted  in  its  location,  and  from 
that  time  until  bis  death,  in  1883,  he  at  all 
times  recognized  it  as  a  duly -established  tdgh- 
way,  and  tiiat  the  plaintiff  obtained  her  title 
to  tbe  said  premises  with  notice  of  its  loca- 
tion thereon.  Tbe  reply  having  put  in  issue 
the  allegationa  of  new  matter  contained  in 
the  answer,  the  cause  was  referred  to  E.  O. 
Potter,  Esq.,  who  tooli  and  reported  the  evi- 
dence, from  wtklch  It  appears  that  ttie  de- 
fendants introduced,  over  tbe  plaintiff's  ol)- 
jection,  a  copy  of  the  order  of  the  county 
court  of  Benton  county,  which  recites  that 
the  viewers  and  surveyor  had  viewed  and  sur- 
veyed a  road  as  prayed  for  in  the  petition,  and 
that,  no  remonstrance  having  been  filed  or 
claims  for  damages  presented,  it  was  or- 
dered that  the  road  so  surveyed  be  declared  a 
public  highway,  and  tbe  road  supervisor  was 
ordered  to  open  the  same;  but  there  is  no 
finding,  nor  does  it  otherwise  appear  from 
tbe  record,  tliat  any  notice  wr.s  given  of  an 
intention  to  apply  for  tbe  kx;ation  of  said 
road.  The  ref»ree  having  found  for  the  de- 
fendants, tbe  court  atfirraed  his  report,  and 


dismissed  the  suit,  from   which  decree  tbe 
plaintiff  appeals. 

W.  S.  Hufford,  for  appeUant.     J.  K.  Weatb- 
erford,  for  respondents. 

MOORE,  C.  J.  (after  stating  the  facts).  Caxm- 
sel  for  plaintiff  amtendjs  that,  the  defendants 
having  attempted  to  justify  the  threatened 
injury  by  alleging  the  existence  of  a  public 
highway  across  tbe  premises  in  question,  tbe 
burden  of  proof  was  upon  them  to  show  that 
tbe  road  had  been  legally  laid  out,  established, 
and  opened;  wtiUe  counsel  for  the  defend- 
ants maintains  that  tbe  road  was  viewed,  sur- 
veyed, and  recorded  after  July  1,  1S(J6,  and 
that  under  tbe  act  of  the  legislative  assem- 
bly approved  October  29,  1870  (Laws  Or. 
1870,  p.  67),  all  irregularities  in  the  proceed- 
ings were  thereby  validated.  In  Cameron  v. 
Wasco  Co.,  27  Or.  318,  41  Pac.  160,  it  ia  said: 
"In  tbe  matter  of  laying  out  and  estabUsb- 
ing  roads,  county  courts  are  of  inferior  and 
limited  Jurisdiction.  Thompson  v.  Multno- 
mah Co.,  2  Or.  34;  Johns  v.  Marion  Co.,  4 
Or.  46;  State  v.  Officer,  Id.  180;  Cajayoa- 
ville  &  Galesville  Road  Co.  v.  Douglas  Co., 
5  Or.  284.  But  when  tbe  record  of  their  pro- 
ceedings shows  that  jurisdictioD  has  been 
obtained  of  tbe  subject-matter  and  of  tbe 
parties  iterested  in  locating  and  establisbhig 
a  county  road,  the  same  intendments  obtain 
in  favor  of  the  regularity  of  their  proceedings 
as  prevail  in  courts  of  general  jurisdiction. 
State  v..  Myers,  20  Or.  442,  26  Pac  307: 
Bewley  v.  Graves,  17  Or.  274,  20  Pac  322." 
Tbe  record  offered  in  evidence  failing  to  sliow 
th&t  any  notice  whatever  was  given  of  tbe 
Intention  of  the  petitioners  to  apply  to  tbe 
county  court  for  the  location  and  establish- 
ment of  a  county  road  across  the  premises  in 
question,  it  cannot  be  said  that  jurisdiction 
was  obtained  to  mal^e  tiie  order  upon  tbe  va- 
lidity of  which  the  defendants  rely  (Latimer 
V.  Tillamook  Co.,  22  Or.  291,  20  Pac  734). 
for  the  law  then  and  now  in  force  provides 
tiiat  "when  any  petition  sliall  be  presented 
for  the  action  of  the  coimty  court  for  laying 
out,  alteration  or  vacation  of  any  cotmty  road, 
it  shall  be  accompanied  by  satisfactory  proof 
that  notice  has  been  given  by  advertisement, 
posted  at  the  place  of  holding  county  court, 
and  also  in  three  public  places  in  the  vicinity 
of  said  road  or  proposed  road,  thirty  days 
previous  to  the  presentation  of  said  petition 
to  tbe  county  court,  notifying  all  persons  con- 
cerned that  application  will  be  made  to  tbe 
said  county  court  at  the  next  session  for  lay- 
ing out,  altering,  or  vacating  such  road,  as 
the  case  may  be."  Hill's  Ann.  Laws  Or.  | 
4063.  The  power  to  appropriate  private 
property  to  public  use  is  derived  from  tlie 
legislative  assembly,  which  may  prescribe 
the  mode  of  its  exercise,  and  must  provide  a 
judicial  tribunal  for  tbe  determination  of 
certain  facts  as  a  prerequisite  to  the  exercise 
of  such  power  (2  Kent,  Comm.  *340);  but  the 
legislative  assembly  cannot  dispense  with  no 
tice  of  some  Idnd  to  the  owner  of  tbe  ptotr 
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erty  atfected  by  the  location  ol  a  public  high- 
way, for  to  do  80  would  be  a  Tiolatlon  of  the 
fourteenth  amendment  of  the  federal  consti- 
tution, and  tantamount  to  the  deprivation  of 
property  without  "due  process  of  law."  The 
question  is  therefore  presented  ■whether  the 
legislative  assembly  can  by  an  act  give  life 
to  a  Judicial  proceeding  which  was  void  for 
want  of  jurisdiction.  Mr.  Endlich,  \n  his 
work  on  Interpretation  of  Statutes  (section 
291),  in  discussing  this  subject  says:  "It  is 
a  proposition  too  well  settled  by  authority 
to  admit  of  dispute,  or  call  for  extended  dis- 
cussion, that  curative  acts,  especially  upon 
matters  of  public  concern,  are  to  be  allowed 
the  retroactive  efCect  they  are  clearly  In- 
tended to  have,  even  though  vested  rights  and 
decisions  of  courts  be  set  aside  by  them,  so 
long  as  they  do  not  undertake  to  Infuse  life 
into  proceedings  utterly  void  for  want  of  ju- 
risdiction." The  rule  seems  to  be  well  set- 
tled that  the  legislative  assembly  may,  by  a 
subsequent  act,  vaildate  a  departure  from  a 
prescribed  procedure  when  it  could  have 
adopted  such  a  course  In  the  first  instance, 
but  It  cannot  nmke  good  retrospectively  acts 
which  it  had  no  power  to  permit  or  sanction 
in  advance  (Cooley,  Const  Lim.  382;  Pryor 
v.  Downey,  50  Cal.  388);  and  hence  it  can- 
not, by  a  subsequent  act,  give  life  to  any  ju- 
dicial proceeding  that  was  void  for  want  of 
jurisdiction  over  the  parties  (Israel  v.  Arthur, 
7  Colo.  5,  1  Pac.  438;  Lane  v.  Nelson,  79  Pa. 
St.  407;  Richards  v.  Rote,  68  Pa.  St.  248). 
Without  notice  of  some  kind,  the  county  court 
can  obtain  no  jurisdiction  of  the  person  of  the 
owner  of  real  property  In  condemnation  pro- 
ceedings, and  any  order  or  judgment  ren- 
dered without  notice  must  necessarily  be 
▼old.  and,  as  the  legislative  assembly  cannot 
validate  a  judicial  proceeding  void  for  want 
of  jurisdiction,  It  f(dlows  that  no  rights  can 
be  predicated  upon  the  order  of  the  county 
court  declaring  the  route  surveyed  a  public 
highway. 

2.  The  evidence  tends  to  show  that  John 
Graham,  the  plalntlfTs  grantor,  admitted 
while  holding  the  legal  title  that  a  county 
road  had  been  established  across  the  prem- 
ises, but,  whatever  the  efCect  of  such  admis- 
sions may  be,  we  think  they  are  rendered  In- 
operative by  reason  of  an  adverse  user  by  the 
plaintiff  and  bet  predecessors  hi  interest.  The 
evidence  also  tends  to  show  that  the  prem- 
ises border  upon  Depot  slough,  a  navigable 
stream,  and  that  they  are  submerged  thereby 
at  high  tide;  that  John  Graham  erected  on 
the  land  a  small  warehouse,  which  remained 
there  several  years;  that  his  son  Joseph  built 
a  sidewalk  provided  with  a  rail  and  banisters 
across  the  upper  end  of  said  premises,  about 
from  2  to  5  feet  above  the  surface  of  the 
ground,  and  that  this  walk  has  been  constant- 
ly maintained  thereon  more  than  10  years 
prior  to  the  commencement  of  this  suit.  It 
is  true  the  evidence  tends  to  show  that  this 
walk  has  been  taken  up  a  few  times  to  per- 
mit persons  to  drive  to  the  slough,  but  oth- 


erwise there  has  been  an  uninterrupted  ob- 
struction to  travel.  It  may  well  be  doubted 
that  the  rpad  was  ever  opened  across  the 
premises,  though  it  appears  that  al>out  20 
years  ago  some  persons  landed  horses  and 
cattle  from  a  scow  which  were  driven  over 
the  same,  and  that  some  wood  and  hay  had 
been  landed  in  the  same  manner  and  hauled 
across;  but  there  has  not  been,  in  our  judg- 
ment, such  a  use  of  the  premises  as  to  indi- 
cate that  a  public  road  had  ever  been  estab- 
lished there.  The  store  and  butcher  shop 
have  not  been  built  10  years,  but  we  thhik 
there  has  been  such  an  adverse  user  as  to 
bar  the  right  of  the  public,  and  for.  this  rea- 
son the  decree  is  reversed,  and  one  will  be 
entered  here  perpetually  enjoining  the  de- 
fendants from  trespassing  upon  said  prem- 
ises. 


(30  Or.  328) 

OREGON  POTTERY  CO.  v.  KERN. 

(Supreme  Court  of  Oregon.     Feb.  23,  1897.) 

Witnesses  —  Cross-Kxamination  —  Evidbncb  of 
Value— CoMPETBXCi. 

1.  In  an  action  for  the  loss  of  a  scow,  where 
plaintiff's  witness  has  testified  that  it  was 
built  by  S.,  and  was  in  good  condition  when 
leased  to  defendant,  defendant  may,  on  cross- 
examination,  show  who  S.  was,  what  his  qual- 
ifications as  a  builder  were,  to  what  use  the 
scow  had  been  put  before  Its  delivery  to  de- 
fendant, and  whether  it  had  ever  before  been 
sunk. 

2.  Where  a  witness  has  testified  that  he 
caulked  the  scow  just  before  its  delivery  to  de- 
fendant, and  that  it  wis  then  in  good  condi- 
tion and  worth  about  $2,500,  defendant  may, ' 
on  cross-examination,  ask:  "Did  you  ever  know 
anythiuB  about  that  scow  before  you  were  call- 
ed to  repair  it?  Did  you  ever  examine  it?" 

3.  The  fact  that  a  witness  has  had  his  atten- 
tion called  to  scows,  and  has  heard  men  ac- 
customed to  buying  and  handling  such  prop- 
erty discuss  their  value,  does  not  render  him 
competent  to  give  an  opinion  of  the  value  of 
a  scow  in  controversy. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty;  B.  D.  Shattuck,  Judge. 

Action  by  Oregon  Pottery  Company  against 
Daniel  Kern.  From  a  judgment  In  favor  of 
plaintiff,  defendant  appeals.     Reversed. 

This  Is  an  appeal  from  a  judgment  in  favor 
of  plaintiff  rendered  in  an  action  brought 
to  recover  the  value  of  a  scow  leased  to  the 
defendant,  and  lost  while  being  used  by  him. 
The  complaint  avers  that  the  loss  occurred 
through  the  negligence  and  carelessness  of 
the  defendant  and  his  employ^,  while  the  de- 
fense Is  that  it  was  due  to  defective  construc- 
tion, by  reason  of  which  the  scow  was  unfit 
for  the  uses  for  whldi  it  was  hired.  On  the 
trial  A.  M.  Smith,  vice  president  and  manager 
of  plaintiff,  was  called  as  a  witness,  and  tes- 
tified in  its  behalf,  among  other  things,  that 
the  scow  in  question  was  built  for  plaintiff  in 
1891  by  one  Slhis  Smith;  that  it  was  built  in 
a  good  and  workmanlike  manner,  and  was 
used  by  the  plaintiff  during  the  years  1891, 
1892,  and  1893  in  carrying  clay  from  Lewis 
and  Clarke  river  to  Portland;    that  in  June, 
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1804,  it  was  leased  to  tlie  defendant  in  good 
condition,  and  while  being  used  by  blm  was 
sunk  in  the  Columbia  river  and  lost.  On 
cross-examination,  the  defendant's  counsel  put 
to  the  witness  the  following  questions:  "Who 
Is  Silas  Smith?  Did  you  ever  linow  him  be- 
fore he  built  this  scow?"  and.  "Did  you  ever 
know  or  hear  of  that  scojr  oeing  sunk  in 
your  service  or  in  anybody  else's  service  be- 
fore she  finally  suck  in  defendant's  service?"' 
But  the  court  refused  to  permit  the  witness  to 
answer  either  of  these  questions,  on  the  ground 
that  they  were  not  proper  cross-examination, 
and  such  refusal  is  assigned  as  one  of  the 
errors  on  this  appeal.  For  the.  purpose  of 
showing  that  the  scow  was  in  good  condition 
at  the  time  it  wiis  delivered  to  the  defendant, 
one  J.  F.  Steffen  was  called  as  a  witness  for 
plaintiff,  and  testified  in  chief,  among  other 
things,  that  he  was  a  shipbuilder- by  occupa- 
tion, and  had  been  for  22  years;  that  he  luew 
the  scow  in  question,  and  was  employed  to  and 
did  caulk  her  about  the  1st  of- June,  1891;  that 
she  was  then  in  good  condition,  about  four 
yeai-s  old,  and  worth  about  $2,500.  On  cross- 
examination  he  was  asked:  "Did  you  ever 
know  anything  about  that  scow  before  you 
were  called  to  repair  it?  Did  you  ever  ex- 
amine it  before?"  To  this  question  the  plain- 
tiff, by  its  counsel,  objected  on  the  ground 
that  it  was  not  proper  cross-examlnati(xi, 
which  objection  was  sustained,  and  this  is 
also  assigned  as  error.  For  the  purpose  of 
proving  the  value  of  the  property  in  question, 
the  plaintiff  called  one  Biaine  R.  Smith,  who, 
after  testifying  that  he  had  been  acquainted 
with  the  business  of  plaintift  since  1891,  and 
that  his  attention  bad  been  called  to  the  scows 
used  on  the  river,  and  that  he  had  heard  men 
accustomed  to  buying,  owning,  and  handling 
such  property,  from  1801  down  to  the  time  of 
the  trial,  discuss  the  price  of  scows,  was  asked 
by  counsel  for  plaintiff:  "What,  in  your  judg- 
ment, was  this  particular  scow  worth  In  the 
suaimer  and  fall  of  1894?"  An  objection  to 
this  question,  on  the  ground  that  the  qualifica- 
tion of  the  witness  to  give  an  opinion  as  to 
the  value  of  the  scow  had  not  been  shown,  be- 
ing overruled,  the  witness  answered:  "Well, 
I  consider  it  worth  about  $2,800  to  $5,000,— 
probably  $3,000."  And  this  ruling  is  also  as- 
signed as  error. 

B.  C.  Bronough,  for  appellant.  J.  B.  Clel- 
and,  for  respondent. 

BEAN,  J.  (after  stating  the  facts).  The 
first  two  assignments  of  error  relate  to  the 
rulings  of  the  trial  court  in  the  matter  of  the 
cross-examination  of  the  witnesses  Smith  and 
Steffen.  Under  our  Code  (niU's  Ann.  Laws, 
I  837)  an  adverse  party  has  the  right  to  cross- 
examine  a  witness  as  to  any  matter  stated 
in  his  direct  examination  or  connected  there- 
with. This  Is  a  substantial  right,  of  which 
he  cannot  be  deprived,  nor  can  it  be  restrict- 
ed so  as  to  prevent  him  going  fully  into  all 
matters  connected  with  the  examination  In 


chief.     Ah  Doon  v.  Smith,  25  Or.  89,  ai  Pac. 
1093;   Sayres  v.  Allen,  25  Or.  211,   215,  35 
Pac.  254;    Maxwell  v.  BoUes,  28  Or.  1,  41  Pac. 
661.     Within  the  limitations  indicated,  a  free 
range  should  always  be  allowed  In  conductlu;; 
the  cross-examination.     And  as  said   in  Ah 
Doon  V.  Smith,  supra:     "It  should  not  be  lim- 
ited to  the  exact  facts  stated  on  the  direct  ex- 
amination, but  may  extend  to  other  matters 
which  tend  to  limit,  explain,  or  qualify  them, 
or  to  rebut  or  modify  any  inference  resulting 
therefrom,   provided   they   are   directly  con- 
nected with  the  matter  stated  in  the  direct  ex- 
amination."    Under  this  rule,  the  defendant 
had  a  clear  right  to  put  to  both  Smith  and 
Steffen   on  cross-examination  any   que.ftions 
calculated  to  test  the  means  and  extent  of 
their  knowledge  as  to  the  condition,  struct- 
ure, and  workmanship  of  the  scow  in  ques- 
tion.    Smith  testified,  on  his  direct  examina- 
tion, that  it  was  built  in  1891,  in  a  good  and 
workmanlike  manner,   by  Silas   Smith,    and 
that  It  was  in  good  condition  at  the  time  it 
was  delivered  to  the  defendant,  in  June,  189  4. 
This  was  material  testimony  In  the  case,  and 
it  would  seem  that  the  defendant  ought  to 
have  been  permitted  on  cross-examination  to 
show  who  the  builder  was,  whether  he  was 
skilled  or  experienced  as  a  scow  builder,  to 
what  use  the  scow  had  been  put  by  the  plain- 
tiff or  by  any  other  i>erson  to  whom  it  bad 
been  rented,  whether  it  had  ever  been  sunk 
before,  and,  in  fact,  any  matter  within   the 
knowledge  of  the  witness  bearing  upon   the 
original  construction  of  the  boat  or  its  condi- 
tion when  hired  by  his  company  to  the  defend- 
ant.    Steffen  testified,  <xi  direct  ezaminatioiL 
that  he  caulked  the  scow  in  June,  1894,  anl 
it  was  then  in  good  condition  and  worth  $Z,- 
500.     But  the  weight  and  value  of  his  testi- 
mony would  depend  upon  the  extent  of  his 
knowledge  as  to  the  quality  and  quantity  of 
the  material  out  of  which  it  was  constructed, 
and  the  method  and  sufficiency  of  the   way 
in  which  it  was  put  together.     Inquiry  as  to 
such  Icnowledge,  and  whether  he  had  ever  ex- 
amined it  before,  was  calculated  to  show  the 
means  and  extent  of  his  information  in  this 
regard,  and  was,  therefore,  within  the  limits 
of  a  proper  cross-examination.     But  in  view 
of  the  rule  that  the  range  and  extent  of  such 
an  examination  is  not  subject  to  appellate  re- 
view, except  in  case  of  an  abuse  of  discre- 
tion, we  should  probably  hesitate  to  reverse 
the  case  on  this  point  alone,  although  we  aiv 
unable  to  very  dearly  see,  from  the  record 
before  us,  the  ground  upon  which  the  court 
below  put  its  ruling.     But,  however  this  may 
be,  we  are  clear  the  judgment  must  be   re- 
versed tipon  the  other  assignment  of  error. 

The  value  of  the  scow  was  a  material  ques- 
tion in  the  case.  The  plaUitiff  claimed  an.l 
alleged  it  to  be  worth  at  the  time  of  its  loss 
$3,000,  while  the  defendant  denied  that  it  was 
of  any  greater  value  than  $800.  As  evideiK"»^ 
on  this  question,  the  witness  Blaine  R.  Siiiitii 
was  permitted,  over  defendant's  objection,  to 
give  his  opinion  as  to  its  value,  without  siiow- 
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ing  that  he  was  possessed  of  sufficient  knowl- 
edge to  entitle  bim  to  do  so.  The  value  of 
property  of  tiiis  Isind  may  t>e  established  by 
the  opinion  of  witnesses  who  first  show  that 
they  are  qualified  to  give  an  opinion.  Thi^  is 
one  of  the  admitted  exceptions  to  the  general 
rule  prohibiting  a  witness  from  testifying  as 
to  his  opinions  upon  a  given  subject.  But  be- 
fore he  is  permitted  to  give  such  testimony  It 
must  be  made  to  appear  that  he  "has  had  the 
means  to  form  an  intelligent  opinion,  derived 
from  an  adequate  knowledge  of  the  nature 
and  kind  of  property  in  controversy  and  of 
its  value."  Whitney  v.  City  of  Boston,  98 
Mass.  312;  Haight  v.  Kimbark,  51  Iowa,  13, 
50  N.  W.  577.  Now,  it  does  not  appear  that 
the  witness  Smith  had  any  Imowledge  of  the 
kind  of  property  in  question,  or  of  its  value, 
except  what  was  derived  from  hearing  others 
discuss  the  price  of  scows  In  some  general 
way.  It  is  true  he  says  his  attention  had 
been  called  to  scows  used  on  the  river,  and 
that  he  had  heard  men  accustomed  to  buying, 
owning,  and  handling  such  property  discuss 
their  value,  but  this  is  not  sufficient  to  render 
him  competent  to  give  an  opinion  of  the  value 
of  the  particular  scow  in  question.  Its  value 
depends  upon  its  intrinsic  properties  and  the 
state  of  the  market,  and  it  nowhere  appears 
tliat  the  witness  had  any  knowledge  whatever 
upon  either  of  these  questions.  Indeed,  it  does 
not  appear  that  he  ever  saw  or  knew  any- 
thing about  the  scow  in  controversy.  It  is 
therefore  clear  that  he  was  not  competent  to 
give  an  opinion  upon  the  question  of  value. 
Before  he  could  be  permitted  to  do  so  it  must 
be  shown  that  he  possessed  some  special 
know^ledge  on  the  subject,  and  because  no 
such  showing  was  made  It  was  error  to  ad- 
mit his  testimony.  The  judgment  of  the  court 
below  is  reversed,  and  a  new  trial  ordered. 


(30  Or.  340) 

SIME  V.  SPBNCER,   Supervisor. 
(Supreme  Court  of  Oregon.     March  1,  1897.) 

HlOHWAT— PrOCKEDINO    TO    ESTABLISH— PbTITIOK 

— Inslfficient  Description. 

Under  Hiil's  Ann.  Laws,  §  4062,  reqiiirins 
a  petition  for  a  county  road  to  "specify  the 
place  of  iieginning,"  etc.,  a  petition  which  mere- 
iy  describes  the  road  as  commencing  in  the 
center  of  the  county  road  leading  from  P.  to 
A.  valley,  at  a  point  about  150  yards  in  a  soutli- 
westerly  course  from  the  dwelling  of  S., 
thence,"  etc.,  is  insufficient. 

'Appeal  from  circuit  court,  Benton  county; 
J.  C.  Fullerton,  Judge. 

Suit  by  Alex  Sime  against  William  Spen- 
cer, supervisor.  From  a  decree  in  favor  of 
defendant,  plaintiff  appeals.     Reversed. 

This  is  a  suit  to  enjoin  the  defendant,  who 
is  the  supervisor  of  road  district  No.  30  In 
Benton  county,  from  opening  a  newly-laid 
county  road  ordered  opened  by  the  county 
court.  A  demurrer  was  interposed  to  the 
complaint,  which  was  sustained,  and  a  de- 
cree entered  in  favor  of  defendant,  dismiss- 


ing the  complaint,  and  for  costs  and  dis- 
bursements.    Plaintiff  appeals. 

W.  S.  McFadden,  for  appellant  J.  H.  Wil- 
son, for  respondent 

WOLVEKTON,  J.  The  only  question  in 
the  case  is  whether  the  county  court  of  Ben- 
ton county,  Or.,  acquired  jurisdiction  to 
view,  lay  out,  locate,  and  open  the  alleged 
county  road,  the  opening  of  which  plaintiff  is 
resisting,  and  its  solution  depends  mainly 
upon  the  sufficiency  of  the  petition  for  such 
road.  It  may  now  be  regarded  as  firmly  set- 
tled that  the  county  court,  while  in  the  ex- 
ercise of  its  prescribed  powers  in  the  laying 
out,  alteration,  and  vacation  of  county  roads, 
is  a  court  of  limited  and  inferior  jurisdiction, 
and  that  every  essential  jurisdictional  fact 
must  therefore  affirmatively  appear  by  the 
record  In  support  of  its  orders,  but,  having 
once  acquired  jurisdiction,  the  same  intend- 
ments obtain  in  favor  of  the  regularity  of  its 
proceedings  as  prevail  in  courts  of  general 
jurisdiction.  Bewley  v.  Graves,  17  Or.  274, 
20  Pac.  322;  State  v.  Myers,  20  Or.  442,  26 
Pac.  307;  Thompson  v.  Multnomah  Co.,  2  Or. 
34;  Johns  v.  Marion  Co.,  4  Or.  46;  State  v. 
Officer,  Id.  180;  Canyonville  &  G.  Eoad  Co. 
V.  Douglas  Co.,  5  Or.  280. 

One  of  the  statutory  Instrumentalities  by 
which  jurisdiction  Is  acquired  for  the  estab- 
lishment of  a  county  road  Is  the  petition, 
which  It  is  prescribed  "shall  specify  the  place 
of  beginning,  the  intermediate  points,  if  any, 
and  the  place  of  termination."  Hill's  Ann. 
Laws  Or.  §  4062.  Now,  the  complaint  for 
the  Injunction  is  predicated  upon  the  alleged 
insufficiency  of  the  petition.  In  not  having 
specified  with  reasonable  certainty  and  def- 
initeness  either  the  place  of  beginning  or  ter- 
mination. The  description-  of  the  proposed 
new  road  Is  as  follows:  "Commencing  in  the 
center  of  the  county  road  leading  from  Philo- 
math to  Alsea  valley,  at  a  point  about  one 
hundred  and  fifty  yards  In  a  southwesterly 
course  from  the  dwelling  of  Alex  Sime; 
thence,  running  in  an  easterly  direction, 
through  the  lands  of  A.  Sime  and  Isabella 
Gallatly,  and  between  the  graveyard  and  the 
creek  on  the  Gallatly  land;  and  thence 
through  the  land  of  Joseph  Gray,  to  a  point 
near  the  small  creek  known  as  'Gray  Branch,' 
about  one  hundred  yards  below  where  the 
present  county  road  crosses  said  creek; 
thence,  up  the  valley  of  said  small  creek,  to 
the  present  county  road  as  traveled  from 
Philomath  to  Alsea."  In  Johns  v.  Marlon 
Co.,  supra,  the  last  course  and  termination 
was  described  In  the  petition  as  follows: 
"Thence  southerly,  to  intersect  the  county 
road  near  the  foot  of  Nevii  hill,  near  the 
south  line  of  John  A.  John's  land  claim." 
And  It  was  held  that  the  place  of  termina- 
tion was  entirely  too  indefinite  to  be  deemed 
a  compliance  with  the  statute.  It  was  said 
in  a  later  case  (Canyonville  &  G.  Road.  Co. 
V.  Douglas  Co.,  supra)  that  the  court  went  to 
the  extreme  verge  of  the  law  in  Johns  v. 
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Marton  Co.  Burnett,  J.,  bofiever,  dissented 
from  the  view  taken  by  tbe  majority  of  the 
court,  and  tbought  that  the  Johns  Case  was 
dedslTe  of  the  question  under  discussion.  In 
a  stlU  later  case  (Woodruff  v.  Douglas  Co., 
17  Or.  314,  21  Pac.  49),  under  the  following 
description,  viz.:  "Thence  southwest,  above 
said  Archambeau's  barn,  westerly  on  the 
premises  of  Joseph  Champagne  on  the  most 
practicable  route,  and  through  the  premises 
of  the  said  Champagne,  leaving  his  house  to 
the  left,  and  iutersecting  the  present  Cole's 
valley  and  Roseburg  county  rood  at  a  point 
between  the  residence  of  Charles  La  Point 
and  O'Brien,"— it  was  held  that  the  petition 
wholly  failed  to  designate  or  specify  the  par- 
ticular or  distinct  point  of  termination  of  the 
proposed  road,  and  did  not  answer  the  re- 
quirements of  the  statute,  and  that  by  reason 
thereof  the  court  acquired  no  Jurisdiction  to 
locate  the  road  In  question.  The  place-of  be- 
ginning in  the  petlticn  which  we  are  now 
considering  Is  not  more  definitely  fixed  or  de- 
scribed than  in  either  of  the  cases  above  re- 
ferred to.  It  is  designated  as  being  in  the 
center  of  the  county  road,  etc.,  at  a  point 
about  150  yards  in  a  southwesterly  course 
from  the  dwelling  of  Alex  Slme.  The  dwell- 
ing is  undoubtedly  a  monument  capable  of 
Identification,  but,  tailing  It  as  the  Initiative 
point  from  which  to  ascertain  the  place  of 
beginning  of  the  proposed  road,  we  have  yet 
to  find  the  place  through  the  instrumentality 
of  -two  terms,  viz.  "about"  and  "southwester- 
ly course,"  employed  for  the  purpose,  which 
are  by  nature  Indefinite.  "About;  signifies 
"nearly,"  "approximately,"  "In  the  neighbor- 
hood of,"  "not  much  more  or  less."  Black, 
Law  Diet  So  that  we  may  say  the  place  of 
beginning  Is  ajiproximately  150  yards  from 
tbe.  dwelling  of  Alex  Sime.  But  a  "south- 
westerly course"  may  mean  any  direction 
between  south  and  weet  lines,  and  It  would 
be  impossible  through  the  agency  of  these 
terms  to  locate  any  definite  or  distinct  point 
in  the  center  of  the  county  road  leading  from 
Philomath  to  Alsea.  Ames  v.  Union  Co.,  17 
Or.  600,  22  Pac.  118,  Is  not  In  point  upon  tbls 
question.  There  the  "Clarke  cabin"  marked 
the  place  of  beginning,  which  was  described 
as  being  situate  "about  forty  rods  west  and 
about  thlr^  rods  north  from  the  southeast 
comer  of  section  6,"  etc.  From  the  descrip- 
tion the  Clarke  cabin  was  easily  located. 
One  of  the  purposes  of  the  statutory  require- 
ments of  tbe  petition  is,  no  doubt,  to  place 
Interested  parties  In  the  possession  of  infor- 
mation so  distinct  and  definite  as  that  they 
might  know  with  reasonable  certainty  in 
what  manner  and  to  what  extent  they  will 
be  affected  by  the  establishment  of  th«  pro- 
posed road.  While  a  slight  variance  in  many 
instances  might  not  make  any  material  dif- 
ference, yet  in  others  it  may  become  of  vital 
importance,  and  the  law  should  receive  such 
«  conatmctioiD  aa  will  make  it  effective  ond^ 


all  conditions  and  circumstances.  Such  ba« 
been  the  trend  of  former  cases.  We  think 
the  petition  under  consideration  is  fatally  de- 
fective, as  it  respects  the  location  of  the 
place  of  beginning,  and  the  termination  point 
is  scarcely  more  specific.  This  iielng  so,  the 
county  court  had  no  Jurisdiction  to  establish 
or  order  the  road  in  question  to  be  oi>ened; 
hence,  the  defendant  being  without  authority 
In  the  premises,  the  complaint  Is  anfflctent. 
The  decree  of  tbe  court  below  will  therefore 
be  reversed,  and  the  cause  remanded,  witb 
instructioits  to  overrule  the  demorra:. 


(30  Or.  2S») 

HOLBROOK  et  aL  v.  INVESTMENT  CO. 

(Supreme  Court  of  Oregon.     Feb.  23,  1807.) 

RsAVEsTATB    Brokers  —  Contraot  —  Salbs  oh 
Cbedit  —  Paymknts  — Commissions  — 

FORFKITL'UB  or  C02iTBACT. 

Real-estate  brokers  aereed  to  sell  certain 
lots  in  consideration  of  all  the  proceeds  above 
$800  an  acre.  It  was  also  agreed  that  the 
price  might  be  paid  in  installments  of  $5  or 
more  a  month,  the  brokers  to  retain  (10  from 
the  first  two  installments,  and  one-half  of 
each  installment  thereafter  till  their  commis- 
sions were  paid.  Later  there  was  a  supple- 
mentary agreement  that,  if  any  of  the  par- 
chnsers  on  credit  should  forfeit  their  contracts, 
all  forfeited  installments  paid  to  the  brokers  on 
such  sales  might  be  retained  as  commissions; 
and,  should  they  effect  a  resale  on  credit,  all  in- 
Btallments  thereafter  paid  were  to  be  divided 
equally,  till  the  vendor  shonld  have  received  un- 
der the  new  sale  $800  an  acre.  Bdd  that, 
where  contracts  were  forfeited  for  nonpayment, 
unpaid  commissions  for  the  original  sales  were 
also  forfeited. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty;  E.  D.  Shattuck,  Judge. 

Action  by  F.  B.  Holbrook  and  another 
against  the  Investment  Company.  From  a 
Judgment  In  favor  of  plaintiffs,  defendant  ap- 
peals. Plaintiff  Riggen  appeals  from  an  or- 
der enforcing  an  execution  as  to  coats  and  dis- 
bursements and  one-half  of  the  Judgment. 
Reversed. 

This  is  an  action  by  S.  B.  Riggen  and  F.  B. 
Holbrook  against  the  Investment  Company,  a 
corporation,  to  recover  compensation  for  serv- 
ices in  negotiating  sales  of  real  property  on 
credit,  the  conhfticts  for  which  were  canceled 
by  tbe  defendant  for  failure  of  the  purchasers 
to  pay  the  Installments  of  tbe  purchase  price 
at  the  time  agreed  upon.  The  record  dis- 
closes that  on  October  7,  1890,  the  plaintiffs. 
as  partners,  were  employed  by  the  defendant 
to  negotiate  the  sale  of  certain  town  lots  in 
Irvlngton  Park,  Multnomah  county,  for  which 
service  it  agreed  to  pay  them  all  sums  re- 
alized therefor  In  excess  of  (800  per  acre, 
and  it  was  also  agreed  that  the  purchase  price 
might  be  paid  in  installments  of  not  less  than 
|5  per  month,  without  interest,  in  which  case 
the  plaintiffs  were  to  retain  the  first  two 
payments,  not  exceeding  $10,  and  one-half  of 
each  loatallment  thereafter,  until  their  ooui 
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pensation  was  fully  paid;  that  on  Febnury 
12,  1891,  the  parties  entered  Into  a  supple- 
mentary agreement,  by  the  terms  of  which  It 
was  provided  that,  If  any  of  the  persons  to 
whom  these  lots  had  been  or  might  be  sold 
upon  credit  shbuld  forfeit  their  rights,  all  for- 
feited Installments  paid  to  the  plaintiffs  on 
such  sales  might  be  retained  as  commiBsions, 
and,  should  they  effect  a  resale  of  the  prem- 
ises on  credit,  all  installments  thereafter  paid 
were  to  be  divided  equally  between  the  plain- 
tiffs and  defendant,  until  the  latter  should  re- 
ceive, under  the  new  sale,  $800  per  acre;  that 
on  October  17,  1881,  Riggen  having  assigned 
to  Holbroolx  all  bis  Interest  in  the  contract, 
the  partnersUp  existing  between  them  was 
dissolved,  Riggen  retiring  therefrom,  in  con- 
sideration of  which  Holbrook  agreed  to  pay 
him  25  per  cent,  of  the  gross  profits  thereafter 
derived  from  the  sale  of  said  lots,  to  collect 
at  his  own  expense,  and  pay  him,  one- 
half  of  all  moneys  due  the  Arm,  and  also  to 
pay  all  debts  that  he  might  thereafter  incur 
on  account  of  the  prosecution  of  the  busi- 
ness, while  each  agreed  to  pay  ooe-Iialf  of  the 
firm  debts  then  outstanding;  that  on  Jan- 
uary 9,  1892,  Riggen,  for  a  valuable  consld- 
«ratlon,  transferred  to  Holbrocdi  and  one  £. 
Williams  all  his  right,  title,  and  Interest  in 
and  to  the  contract  entered  into  between  the 
Investment  Company  and  Riggen  &  Hol- 
brook, excepting,  however,  his  interest  in  the 
commissions  due  or  to  become  due  on  lots 
sold  up  to  that  date;  that  on  September  3, 
1891,  the  plaintiffs  sold  on  credit,  to  one  Mrs 
C.  B.  Stevenson,  four  lots  in  said  tract,  for 
$675,  of  which  she  paid  $20  down,  and  prom- 
ised to  pay  $20  on  the  3d  of  each  month  there- 
after until  the  purchase  price  was  fully  paid, 
whereupon  the  defendant  entered  into  a  con- 
tract with  her  upon  these  terms,  which  stip- 
ulated that  time  was  of  the  essence  of  the 
agreement,  and  that  the  defendant  had  the 
option  to  declare  the  payments  made  thereon 
forfeited,  and  to  cancel  the  contract,  unless 
the  payments  were  made  at  the  time  agreed 
upon;  that  Mrs.  Stevenson,  under  said  con- 
tract, paid  to  the  plaintiffs  $300,  of  which  they 
retained  $170,  and  paid  the  remainder  to  the 
defendant,  as  its  part  thereof,  but  she  made 
default  in  the  payment  of  the  installment 
which  became  due  November  3,  1892,  and, 
having  made  no  further  payments  thereon, 
the  defendant,  on  July  24,  1893,  exercised  the 
option  reserved  in  the  contract,  and  gave  her 
notice  thereof,  whereupon  she  surrendered 
her  rights  under  the  agreement,  and  deliveed 
it  up  to  the  defendant  to  be  canceled;  that 
thereafter  Holbrook  and  Williams  resold  the 
said  lots  to  her,  and  she  entered  into  a  new 
contract  with  the  defendant  for  the  purchase 
thereof.  In  which  the  payments  theretofore 
made  were  taken  into  account,  and  paid  the 
money  due  under  the  new  contract  to  Hol- 
brook, who  retained  one-half  thereof,  and  paid 
the  remainder  to  the  defendant.  The  plain- 
tiffs allege  that  on  November  3,  1892,  there 
was  due  on  Mrs.  Stevenson's  contract  $350, 


of  which  they  are  entitled  to  $177.55  when 
collected;  and  that  thereafter,  and  before  the 
expiration  of  the  time  limited  therefor,  she 
tendered  the  amount  due,  but  the  defendant 
refused  to  receive  the  same,  and  without  the 
knowledge  or  consent  of  the  plaintiffs,  and 
with  Intent  to  deprive  them  of  their  compen- 
sation, It  obtained  a  surrender  of  her  interest 
in  the  land,  and  canceled  her  contract;  and 
that  the  plaintiffs  thereafter  demanded  of  the 
defendant  said  $177.65,  but  It  refused  to  pay 
the  same.  The  complaint  contains  six  sep- 
arate, but  similar,  causes  of  action,  and  a 
prayer  for  Judgment  for  the  sum  of  $951.11. 
The  defendant,  a.fter  denying  the  material 
allegations  of  the  first  cause  of,  action,  sets 
out  copies  of  the  several  contracts  hereinbe- 
fore mentioned,  and  alleges  that  it  was  the 
duty  of  the  plaintiffs  to  collect  the  money  as 
it  became  due  from  Mrs.  Stevenson  under  her 
contract,  but  that  they  neglected  or  were  un- 
able to  do  so  after  November  3,  1892,  ^ter 
which  thne  she  made  no  payment  or  offer  of 
payment  thereon,  and  that  on  July  24,  1893, 
defendant  exercised  the  option  contained  In 
the  contract,  and  that  the  cancellation  was 
made  with  the  full  knowledge  and  consent  of 
Holbrook,  as  the  representative  of  the  plain- 
tiffs. The  answers  to  the  other  causes  of  action 
are.  In  effect,  the  same  as  the  foregoing. 
The  reply  having  put  in  issue  the  allegations 
of  qew  matter  contained  in  the  answer,  a 
trial  was  had  before  the  court,  at  which  the 
defendant,  after  the  plaintiffs  had  Introduced 
their  evidence  and  rested,  moved  the  court 
for  a  judgment  of  nonsuit;  but,  the  motion 
being  overruled,  the  court  found  the  facts  In 
substance  as  hereinbefore  set  forth,  and  gave 
Judgment  for  the  plaintiffs  In  the  amount 
demanded,  from  which  the  defendant  appeals. 
Within  10  days  from  the  time  this  appeal  was 
perfected,  the  plaintiff  Riggen  obtained  an 
order  of  the  court  for  leave  to  Issue  execution 
to  enforce  the  payment  of  the  Judgment,  not- 
withstanding the  appeal,  and  from  this  order 
the  defendant  also  appeals.  An  execution 
having  been  issued  In  pursuance  of  the  fore- 
going order,  the  court,  .upon  motion,  ordered 
the  sheriff  to  enforce  the  writ  as  to  the  costs 
and  disbursements,  but  to  collect  from  the  de- 
fendant only  one-half  of  the  Judgment,  and 
to  return  the  writ  when  satisfied  to  that  ex- 
tent, whereupon  Riggen  appeals  from  this  lat- 
ter order. 

Geo.  H.  Williams,  for  appellants.  R.  R. 
Duniway,  for  respondents. 

MOORE,  C.  J.  (after  stating  the  facts). 
Coimsel  for  the  defendant  contends  that  his 
client.  In  the  agreements  entered  Into  with 
the  plaintiffs,  reserved  the  right  to  declare  a 
forfeiture  of  any  contract  of  purchase  for 
the  mere  nonpayment  of  any  installment  due 
thereon,  and  to  order  a  resale  of  the  prem- 
ises affected  thereby,  and,  in  case  of  such 
declaration  of  forfeiture,  it  was  also  under- 
stood  that  plaintiffs'   right   to   any    unpaid 
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commissions  thereon  should  be  forfeited; 
that,  the  resales  of  lots  having  been  made 
after  the  dissolution  of  the  co-partnership, 
the  firm  of  Riggen  &  Holbrook  have  no  in- 
terest In  any  commissions  claimed  on  ac- 
count of  such  resales;  that  the  court  erired 
In  Its  refusal  to  grant  a  Judgment  of  nonsuit, 
and  that  the  findings  of  fact  do  not  support 
the  Judgment,  for  which  reason  It  should  be 
reversed;  while  counsel  for  the  phiintiffs 
maintain  that  the  written  agreement  of  the 
defendant  to  convey  any  of  the  lots  In  Irv- 
lugton  Park  transferred  to  the  obligee  an 
equitable  estate  in  the  premises,  the  surren- 
der of  which,  upon  a  declaration  of  for- 
feiture thereof,  was  tantamount  to  a  settle- 
ment of  an  existing  obligation,  and  amount- 
ed to  a  substituted  payment  of  the  debt  due 
under  the  contract  of  purchase,  which  at 
once  entitled  tlie  plaintiffs  to  their  commis- 
sions. 

The-  question  Involved  renders  an  exam- 
ination and  construction  of  the  contracts  en- 
tered into  between  the  parties  necessary. 
The  first  contained  the  following  provisions: 
"In  case  lots  are  sold  on  time  In  pursuance 
of  this  agreement,  It  Is  agreed  that  said  lots 
may  be  sold  on  installments  of  not  less  than 
five  dollars  ($5)  per  month,  without  interest; 
and  In  such  case  the  parties  of  the  second 
part  shall  retain  the  first  two  Installments, 
not  exceeding  ten  dollars  (?10),  and  out  of 
each  Installment  thereafter  one-half  thereof, 
tin  their  commission  or  compensation  shall 
liave  been  fully  paid."  This  clause  was 
modified  by  the  contract  entered  Into  on  Feb- 
ruary 12,  1891,  which  contained  the  follow- 
ing stipulation:  "In  all  cases  where  sales 
have  been  or  shall  be  made  by  the  parties  of 
the  second  part  of  lots,  under  said  agree- 
ment of  October  7,  1890,  and  the  purchasers 
shall  forfeit  their  rights  under  such  sales, 
and  a  second  sale  Is  had,  all  Installments 
paid  to  the  parties  of  the  second  part  under 
such  forfeited  contracts  shall  be  considered 
payments  upon  the  commission  of  the  par- 
ties of  the  second  part  under  the  terms  of 
said  agreement  of  October  7,  1890;  that  is 
to  say,  that  in  case  the  parties  of  the  second 
part  shall  have  received  two  installments  up- 
on such  forfeited  contract,  and  a  new  sale  Is 
made,  all  Installments  under  said  new  sale 
shall  be  divided  equally  between  the  par- 
ties of  the  first  and  second  parts,  until  the 
parties  of  the  first  part  shall  have  received 
thereout  the  full  amount  coming  to  them 
imder  the  terms  of  said  agreement,  which  Is 
a  modification  of  the  same."  It  will  be  ob- 
served that  the  parties  to  these  contracts  did 
not  expressly  provide  that  the  defendant 
should  declare  a  forfeiture  of  the  rights  of 
the  purchasers,  under  their  respective  agree- 
ments, for  the  nonpayment  of  any  Install- 
ment when  due;  but  It  was  clearly  under- 
stood that  some  of  these  agreements  would 
probably  be  forfeited,  anticipating  which  the 
parties  hereto  agreed  upon  a  method  for  the 
disposal   of   the   property   affected   thereby. 


and  a  settlement  of  the  purchase  price  and 
commissions  in  case  of  a  resale  thereof.  In 
the  contracts  entered  Into  between  the  de- 
fendants and  the  purchasers  of  these  lots. 
It  was  stipulated  that  time  should  be  of  the 
essence  of  the  agreement,  and  that  the 
obligor  should  have  the  option  to  declare 
the  amounts  paid  thereon  forfeited,  and  the 
contract  canceled,  In  case  of  default  In  any 
payment;  but  the  plaintiffs,  not  having  been 
parties  thereto,  were  probably  not  lK>und  by 
the  terms  of  these  agreements.  In  equity  It 
has  been  held  In  this  state  that  a  bond  for  a 
deed  transferred  to  the  obligee  the  equitable 
estate  in  the  premises,  while  the  obligor  held 
the  legal  title  as  security  for  the  payment 
of  the  purchase  money.  Burkhart  v.  How- 
ard, 14  Or.  39,  12  Pac.  79.  But  at  law  the 
rule  Is  otherwise;  the  vendee,  under  a  bond 
for  a  deed,  it  has  been  held,  acquires  no  in- 
terest or  estate  whatever  in  the  land  agreed 
to  be  conveyed.  Sayre  v.  Mohney  (Or.)  47 
Pac.  197.  And,  the  case  at  bar  being  an 
action  at  law,  the  defendant  had  the  un- 
doubted right,  as  between  Itself  and  a  de- 
faulting purchaser,  to  declare  the  contract 
at  an  end,  and  to  enforce  the  provisions 
agreed  upon.  2  Warv.  Vend.  818;  Pom. 
Spec.  Perf.  Cont.  |  390;  Snider  v.  Lehnherr, 
0  Or.  386;  Frlnk  v.  Thomas,  20  Or.  205,  25 
Pac.  717. 

This  being  so,  the  question  Is  presented 
whether  the  plaintiffs,  under  their  contracts 
with  the  defendant,  are  bound  by  such  for- 
feiture and  cancellation.  The  rule  Is  well 
settled  that  a  real-estate  broker.  In  the  ab- 
sence of  any  agreement  to  the  contrary,  has 
earned  his  commission  when  he  effects  an 
actual  sale,  or  produces  a  purchaser  who  Is 
ready,  able  and  willing  to  purchase,  upon 
the  terms  Indicated  by  the  principal.  Fisk 
V.  Henarie,  13  Or.  156,  9  Pac.  322;  Kyle  v. 
Rippey,  20  Or.  446,  26  Pac.  308;  Booth  v. 
Moody  (Or.)  46  Pac.  884.  But  here  the  rule 
Is  varied  by  the  agreement  that,  on  the  sale 
of  a  lot  upon  credit,  the  plaintiffs  should  re- 
tain, as  tlieir  commission,  the  first  two  in- 
stallments, not  exceeding  $10,  and  one-half 
of  each  Installment  thereafter  until  their 
compensation  was  fully  paid.  Under  this 
clause,  It  must  be  conceded  that  the  plain- 
tiffs could  not  recover  from  the  defendant 
any  part  of  their  commissions,  except  as  the 
purchasers  paid  the  installments  stipulated 
in  their  agreements.  An  examination  of  the 
second  contract  entered  into  between  the 
plaintiffs  and  defendant  discloses  that  a  for- 
feiture of  the  rights  of  purchasers,  and  a 
second  sale  of  the  same  premises,  presump- 
tively, operated  beneficially  to  each  party, 
since  the  amount  paid  thereon  was  retalne<l 
by  each;  and  while  the  plaintiffs,  on  the 
subsequent  sale,  were  not  entitled  to  the  first 
two  installments,  they  were  to  receive  one- 
half  of  each  Installment  until  they  obtaine<I 
the  full  amount  coming  to  them  as  If  no 
previous  sale  had  been  made.  In  other 
words,  the  plaintiffs,  upon  a'  declaration  of 
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forfeiture,  retained  the  money  they  bad  re- 
ceived, and  also  obtained  anotlier  commis- 
sion for  securing  a  purcliaser  for  tlie  same 
property.  Prior  to  tlie  dissolution  of  the 
partnership,  Riggen  wouid  probably  have 
reaped  a  decided  advantage  from  the  for- 
feiture of  these  agreements  and  a  resale  of 
the  lots;  and  hence  the  contract  with  the 
defendant  of  February  12,  1891,  prescribing 
the  mode  of  adjusting  such  commissions, 
was  a  valuable  property  right,  which  inured 
equally  to  each  partner;  and  this  being  so, 
when  Riggen,  upon  a  dissolution  of  the  part- 
nership, assigned  to  Holbrook  all  his  interest 
in  the  contract  for  the  sale  of  Irvington  Park 
lots,  the  latter  thereby  acquired  whatever 
interest  the  former  had  therein,  and,  aa  a  con- 
sideration therefor,  Holbrook  agreed  to  pay 
him  25  per  cent,  of  the  gross  profits  to  be 
derived  from  all  subsequent  sales.  Under 
this  agreement,  Riggen  became  entitled  to 
commissions  upon  the  resale  of  lots,  the 
agreement  to  purchase  which  had  been  de- 
clared forfeited;  but,  when  he  assigned  to 
Holbrook  &  Williams  all  his  interest  in  the 
contract  for  the  sale  of  lots  In  Irvington 
Park,  he  was  no  longer  entitled  to  any  por- 
tion of  the  commissions  arising  from  sales 
or  resales  of  this  property  thereafter  to  be 
made. 

Counsel  for  plalntifts  cite  and  rely  upon 
the  case  of  Bush  v.  Abraham,  25  Or.  336,  35 
Pac.  1066,  in  support  of  the  theory  that  the 
surrender  by  the  purchaser  of  his  right  un- 
der an  agreement  to  convey  reinvested  the 
defendant  with  the  equitable  estate  in  the 
premises,  and,  being  a  substituted  payment, 
amounted  to  a  settlement  by  the  purchaser 
of  the  obligation,  and  at  once  rendered  the 
commissions,  on  account  of  such  sale,  due 
and  payable,  notwithstanding  the  forfeiture. 
The  rule  announced  in  that  case  cannot,  in 
our  Judgment,  have  any  application  to  the 
case  at  bar,  for  the  reason  that  the  parties 
stipulated.  Impliedly,  for  the  forfeiture,  and 
also  that  the  commissions  were  not  to  be 
paid  except  as  they  were  collected  from  the 
purchasers.  It  is  true,  the  parties  did  not 
In  direct  terms  stipulate  that  the  defendant 
should  have  the  right  to  declare  a  forfeiture 
of  any  of  the  contracts  of  purchase,  or  that, 
upon  a  declaration  of  such  forfeiture,  their 
commissions  on  account  of  the  sale  should 
also  be  forfeited;  but,  having  agreed  to  take 
another  commission  on  account  of  a  resale 
of  the  lots  declared  forfeited,  we  think  it  is 
inferred  from  a  fair  construction  of  their 
contracts  that  they  agreed  to  these  terms; 
and,  as  the  forfeitures  complained  of  were 
declared  by  the  defendant  after  Riggen  had 
assigned  his  interest  to  Holbrook  &  Wil- 
liams, neither  he  nor  the  firm  of  which  he 
was  a  member  had  any  interest  in  the  com- 
missions thereafter  earned  on  account  of 
the  sales  or  resales  of  any  of  this  property; 
and,  this  being  so,  the  findings  of  fact  do 
not  support  the  judgment,  and  the  court  err- 
ed in  its  refusal   to  grant  a  judgment  of 


nonsuit,  for  which  reasons  the  judgment  Is 
reversed,  and  the  cause  will  be  remanded, 
with  Instructions  to  dismiss  the  action.  The 
judgment  being  erroneous,  the  order  allow- 
ing the  issuance  of  an  execution  thereon 
must  be  reversed  also,  and  the  appeal  of 
Riggen  from  the  order  requiring  the  writ  to 
be  returned  is  dismissed. 


(31  Or.  35) 
RIGGEN  et  al.  v.  INVESTMENT  CO. 
(Supreme  Court  of  Oregon.     Feb.  23,  1897.) 
Paktmeksrip— DissoLUTiox— RetikinoPartneh — 

ASSIONMBNT  or   INTGREST— GsTOPPBL 

TO  Sde  on  Firm  Claim. 

1.  A  dissolution  agreement  contained  an  as- 
signment by  the  retiring  partner  to  the  other 
of  all  his  interest  in  the  business,  and  provided 
that  each  partner  was  to  pay  one-half  of  the 
firm  debts,  and  that  the  continuing  partner 
should  collect  moneys  due,  and  pay  the  retir- 
ing member  one-half  thereof.  HM  not  an  as- 
signment by  the  retiring  partner  of  his  inter- 
est in  commissions  earned  by  the  firm  Ijefore 
dissolution. 

2.  A  retiring  partner  is  not  estopped,  by  his 
agreement  in  articles  of  dissolution  that  the 
continuing  partner  should  have  the  sole  right 
to  sue  in  the  firm  name,  from  suing  in  the  firm 
name  on  a  debt  which  was  due  to  the  firm  lie- 

I  fore  the  dissohition,  if  he  luis  not  assigned  his 
{  inteiest  therein  to  the  continuing  partner. 

Appeal  from  circuit  court,  Multnomah 
county;   E.  D.  Shattuck,  Judge. 

Action  by  S.  B.  Riggen  and  another 
against  the  Investment  Company.  From  a 
decree  dismissing  the  action  on  the  plead- 
ings, plaintiffs  appeal.     Reversed. 

This  is  an  action  by  S.  B.  Riggen  and  P. 
B.  Holbrook  against  the  Investment  Com- 
pany, a  corporation,  to  recover  compensa- 
tion for  services  in  negotiating  sales  of  real 
property.  The  plaintiffs  allege  that  on  Oc- 
tober 7,  1890,  they  were  partners  in  busi- 
ness as  real-estate  brokers,  and  on  that  day 
entered  Into  a  contract  with  the  defendant 
by  the  terms  of  which  they  agreed  to  sell, 
if  possible,  all  the  lots  and  blocks  in  Irving- 
ton Park,  Multnomah  county,  belonging  to 
the  defendant,  and  for  such  sales  as  they 
could  make  the  defendant  promised  to  pay 
them  all  sums  realized  thereon  above  the 
rate  of  $800,  net,  per  acre;  that  on  October 
17,  1891,  the  partnership  was  dissolved, 
Riggen  retiring  therefrom  and  Holbrook 
continuing  the  business,  but  each  partner 
retained  his  Interest  in  all  commissions 
theretofore  earned  by  the  firm;  that,  prior 
to  such  dissolution,  they.  In  pursuance  of 
the  terms  of  the  agreement,  sold  to  one  F. 
R.  Musser  two  lots  in  said  tract  for  $250, 
and  the  purchaser,  having  paid  that  amount 
to  the  defendant,  obtained  its  deed  for  the 
premises;  that,  undeir  said  contract,  plain- 
tiffs were  entitled  to  $169.10  as  commissions 
on  account  of  such  sale,  but  the  defendant 
paid  thereon  $95  only,  leaving  $74.10  still 
due  them.  The  complaint  contains  nine 
other  similar,'  but  separate,  causes  of  action, 
and  a  prayer  for  judgment  for  the  sum  of 
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$2,277.  The  defendant,  answering  special- 
ly, in  the  nature  of  a  plea  In  bar,  alleges 
that  Riggen,  in  the  agreement  of  ■dissolu- 
tion, assigned  all  his  interest  in  the  busi- 
ness of  the  firm  to  Holbrook,  and  gave  the 
latter  the  sole  right  to  use  the  name  of  the 
firm,  to  collect  all  moneys  due  to  it,  and  to 
settle  up  its  affairs;  that  this  action  had 
been  commenced  by  Riggen  without  the  au- 
thority, consent,  or  knowledge  of  Holbrooli, 
and  that  the  former  had  no  right  to  main- 
tain the  same  in  the  name  of,  or  to  collect 
any  of  the  commissions  due,  the  firm.  The 
reply,  after  admitting  that  the  action  was 
instituted  by  Riggen  in  the  name  of  the 
firm,  denies  the  material  allegations  of  the 
answer,  and  also  sets  out  a  copy  of  the  con- 
tract of  dissolution,  from  which  it  appears 
that  Riggen  assigned  to  Holbrook  all  his 
interest  in  the  business,  and  agreed  that  the 
latter  should  have  the  sole  right  to  settle 
up  the  aftairs  of  the  firm,  and  to  collect  all 
moneys  due  it,  but  upon  condition  that  he 
should  immediately  render  a  true  account, 
and  pay  Riggen  one-half  thereof,  free  from 
all  charges  for  such  collections.  Holbrook 
was  also  granted  the  sole  right  to  use  the 
firm  name  for  one  year,  and  thereafter  until 
90  days'  written  notice  of  the  revocation 
thereof  by  KIggen,  after  which  neither 
member  of  said  firm  was  to  use  its  name. 
Holbrook  agreed  to  pay  Riggen  25  per  cent, 
of  the  gross  profits  thereafter  derived  from 
the  sale  of  the  Irvlngton  property,  and  each 
agreed  to  pay  one-half  of  all  debts  of  the 
firm,  but  Riggen  was  not  to  be- responsible 
for  any  indebtedness  thereafter  incurred. 
A  demurrer  to  the  reply  having  been  sus- 
tained, and  the  plaintiffs  declining  to  plead 
further,  a  Judgment  dismissing  the  action 
was  given,  from  which  they  appeal. 

R.  R.  Duniway,  for  appellants.  George 
H.  Williams,  for  respondent 

MOORE,  C.  J.  (after  stating  the  facts). 
The  important  question  for  consideration  is 
whether  Riggen,  in  the  contract  of  dissolu- 
tion, assigned  to  Holbrook  his  interest  in 
the  commissions  ttieretofore  earned  by  the 
firm.  The  rule  seems  to  be  well  settled 
that  the  dissolution  of  a  partnership  by  the 
mutual  consent  of  all  its  members  does  not 
destroy  the  firm's  identity,  which,  in  con- 
templation of  law,  continues  to  exist  until 
its  debts  are  paid  and  its  affairs  wound  up. 
Brown's  Ex'r  v.  Hlgginbotham,  27  Am.  Dec. 
618;  Gannett  v.  Cunningham,  34  Me.  56. 
As  a  corollary  from  this  rule,  it  necessarily 
follows  that  each  partner,  after  the  dissolu- 
tion of  the  firm  of  which  he  is  a  member, 
has  the  same  power  to  collect  debts  due  the 
firm,  unless  he  has  assigned  his  interest 
therein,  that  is  possessed  by  a  partner  in 
the  ordinary  course  of  the  partnership  busi- 
ness. Major  V.  Hawkes,  12  III.  298;  Gor- 
don V.  Freeman.  11  111.  14;  Robbins  v.  Ful- 
ler, 24  N.  y.  570.     And  hence  all  active  part- 


ners at  the  time  when  a  contract  is  made 
with  the  firm  should  join  in  an  action  for 
the  breach  of  it  Dicey,  Parties,  151; 
Hawes,  Parties,  f  88;  Lunt  v.  Stevens.  24 
Me.  534.  In  Gram  v.  Cadwell,  5  Cow.  489. 
a  partnership  having  been  dissolved,  it  was 
agreed  that  the  retiring  member  should  re- 
ceive his  capital  In  10  days,  while  the  re- 
maining member  was  to  assume  the  pay- 
ment of  all  the  firm  debts.  A  debtor  of  the 
firm,  having  notice  of  the  agreement  of  dis- 
solution, paid  his  debt  to  the  retiring  part- 
ner; and,  an  action  having  been  thereafter 
brought  against  him  by  the  remaining  part- 
ner, it  was  held  that  the  agreement  was  a 
virtual  conveyance  of  the  interests  of  the 
retiring  member,  and,  this  being  so,  a  pay- 
ment to  him  by  one  having  notice  of  the 
assignment  was  not  a  discharge  of  the  firm 
debt,  and  hence  not  a  bar  to  the  action.  In 
that  case,  the  agreement  of  dissolution,  hav- 
ing provided  that  the  remaining  partner 
should  assume  the  payment  of  the  firm 
debts,  and  also  refund  the  amount  of  the 
retiring  partner's  capital,  necessarily  dispos- 
ed of  the  latter's  interest  in  the  firm,  except, 
possibly,  the  profits  of  the  business.  If  any; 
and  while  the  agreement  did  not,  in  terms, 
provide  for  the  assignment  of  such  interest, 
the  court.  In  view  of  its  provisions,  and  of 
the  valuable  consideration  paid,  may  have 
been  Justified  in  concluding  that  it  was 
tantamount  to  an  assignment  But  in  the 
case  at  bar  each  partner  was  to  pay  one- 
half  of  the  firm  debts,  and  the  retiring  part- 
ner was  to  receive  one-half  of  all  moneys 
due  the  firm,  free  from  all  charges  for  col- 
lecting the  same.  We  think  it  cannot  be 
inferred  from  the  agreement  of  dissolntion 
that  Riggen  intended  to  assign  to  his  part- 
ner his  interest  in  the  commissions  earned 
by  the  firm,  and  that  the  right  of  Riggen 
to  maintain  this  action  in  the  name  of  the 
firm  is  unquestioned,  unless  be  is  estopped 
by  his  agreement  that  Holbrook  shoald 
have  the  sole  right  to  use  the  name  of  the 
firm.  Each  partner  is  the  agent  of  bis  co- 
partners, and  has  implied  authority  from 
them  to  make  such  contracts  as  may  be 
necessary  or  convenient  for  the  successful 
operation  of  the  partnership  business.  Di- 
cey, Parties,  267.  And  hence  each  partner 
may  occupy  the  dual  character  of  princi- 
pal and  agent  Id.  149.  Holbrook,  as  a 
partner,  had  equal  authority  with  Riggen 
to  collect  all  moneys  due  the  firm,  and. 
when  the  right  to  collect  such  debts  was 
granted  by  Riggen,  no  new  or  superior  pow- 
er was  thereby  conferred.  In  Napier  v. 
McLeod,  9  Wend.  120,  a  partnership  having 
been  dissolved,  one  of  the  members  was  ap- 
pointed by  the  others  an  attorney  in  fact, 
irrevocably,  to  collect  the  debts  due  the 
firm;  and,  having  commenced  an  action 
against  a  debtor  for  goods  sold  and  deliv- 
ered, the  latter  pleaded  that  he  had  settled 
the  account  with  and  obtained  from  one  of 
the  members  a  release  of  all  demands.    The 
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plaintiff,  replying,  set  out  a  copy  of  the 
power  of  attorney,  and  alleged  that  the  de- 
fendant had  notice  of  the  appointment;  but, 
a  demurrer  having  been  Interposed  there- 
to. It  was  held  that  no  Interest  in  the  effects 
of  the  firm  was  transferred  by  the  appoint- 
ment, and,  the  Instrument  being  the  evi- 
dence of  a  mere  nalied  power,  the  author- 
ity creating  the  agency  was  competent  to 
destroy  It,  notwithstanding  the  power  pur- 
ported to  be  Irrevocable.  To  the  same  ef- 
fect, also,  see  Story,  Ag.  {  476,  and  Mac- 
Gregor  v.  Gardner,  14  Iowa,  326.  Under 
the  rule  there  announced,  Rlggen  did  not 
entirely  abandon  the  right  to  participate  In 
the  liquidation  of  the  partnership  business, 
but  might,  at  his  own  mere  pleasure,  resume 
the  authority  which  he  had  ostensibly  sur- 
rendered; and  as  no  Interest  In  the  com- 
missions earned  by  the  firm  had  been  trans- 
ferred, and'  as  no  rights  of  the  defendant  or 
of  Holbrook  are  prejudiced  thereby,  Rlggen 
is  not  estopped  by  his  appointment,  and 
Holbrook  cannot  Insist  upon  acting  as  sole 
principal  and  agent,  when  his  co-partner 
has  withdrawn  his  confidence  and  seeks  to 
enforce  his  strict  legal  right.  Story,  Ag.  i 
463.  The  judgment  will  therefore  be  re- 
versed, and  the  cause  remanded  for  such 
further  proceedings  as  may  be  necessary, 
not  inconsistent  with  this  opiaion. 


(U6  Cal.  108) 
PEOPLE  exrel.  SPENCER  v.  KNIGHT. 

(S.  F.  396.) 
(Supreme  Court  of  California.     Feb.  20,  1897.) 
Attoknbt  vob  Statb  Board  or  Health  —  Ap- 

POINTMBNT. 

St.  1891,  p.  209,  i  1,  provides  that  the  at- 
torney for  the  state  board  of  health  shall  lie  ap- 
pointed by  the  governor,  and  hold  his  oiBce  for 
four  years,  and  until  his  successor  is  "elected" 
and  qualified.  Bdd,  that  the  person  appointed 
to  fill  it  during  the  first  term  was  not  entitled  to 
hold  it  until  his  successor  was  "elected,"  a  suc- 
cessor being  appointed  and  having  qualified. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  J.  M.  Seawell, 
Judge. 

Quo  warranto  by  the  i>eople  of  the  state 
of  California,  on  the  relation  of  Dennis 
Spencer,  against  George  A.  Knight.  From 
a  Judgment  in  faror  of  relator,  defendant  ap- 
peals.    Affirmed. 

Denson  &  De  Haven,  for  appellant  W. 
W.  Foote  and  Garret  McEnemey,  for  re- 
spondent. 

HARRISON,  J.  The  appellant  was  ap- 
pointed attorney  for  the  state  board  of 
health,  by  virtue  of  the  provisions  of  an  act 
authorizing  such  appointment  (St.  1891, 
p.  209),  June  13,  1891.  July  11,  1S05,  the 
governor  appointed  the  relator  to  succeed 
the  appellant  in  the  said  office,  and  a  com- 
mission therefor  was  duly  issued  to  him. 
After  qualifying  for  the  office,  the  relator 
presented  to  the  appellant  his  commission, 
and  notified  blm  that  be  had  filed  his  oath 


of  office,  and  demanded  to  be  let  Into  the 
possession  and  enjoyment  of  said  office;  but 
the  appellant  refused,  and  has  ever  since  re- 
fused, to  let  the  relator  into  the  possession 
of  said  office,  or  to  permit  him  to  hold  and 
exercise  the  same.  The  present  action  was 
brought  under  the  provisions  of  section  803, 
Code  Civ.  Proc,  for  the  purpose  of  having 
the  appellant  excluded  from  said  office,  and 
establishing  the  right  of  the  relator  thereto. 
Judgment  was  entered  In  favor  of  the  re- 
.lator,  from  which  the  present  appeal  has 
been  taken. 

Section  1  of  the  act  above  named  is  as 
follows:  "Section  1.  The  office  of  attorney 
for  the  state  board  of  health,  and  the  board 
of  health  of  the  city  and  county  of  San  Fran- 
cisco, is  hereby  created;  such  attorney  shall 
be  appointed  by  the  governor,  and  shall  hold 
his  office  as  such  attorney  for  the  term  of 
four  years,  and  until  his  successor  is  elected 
and  qualified."  The  proposition  contended 
for  by  the  appellant,  and  upon  which  he 
claims  the  right  to  retain  the  office,  is  that, 
by  reason  of  the  last  clause  in  the  foregoing 
section,  his  successor  is  to  be  elected  by  the 
people,  and  that,  until  such  election  has 
been  had,  there  is  no  vacancy  in  the  office, 
and,  by  virtue  of  section  879  of  the  Political 
Code,  he  is  entitled  to  retain  possession  of 
the  office.  This  construction  of  the  section 
falls,  however,  to  give  effect  to  the  provi- 
sions therein,  which  are  declared  with  defl- 
niteness,  and  attributes  a  controlling  effect 
to  a  provision  which  is  merely  subsidiary 
and  incidental  to  the  purpose  of  the  act. 
There  is  no  provision  In  the  section,  or  else- 
where upon  the  statute  book,  that  this  office 
shall  be  filled  by  an  election.  On  the  con- 
trary, the  office  is  created  by  the  act,  and 
the  provision  that  "such  attorney  shall  be 
appointed  by  the  governor"  is  an  express 
legislative  declaration  of  the  mode  in  which 
the  office  shall  be  filled.  The  appointment 
of  the  officer  is  not  limited  to  the  first  ap- 
pointment, but  includes  every  "such  attor- 
ney." By  the  succeeding  clause  his  term  of 
office  Is  fixed  at  four  years,  and  at  the  ex- 
piration of  that  term  the  right  of  the  gov- 
ernor to  appoint  the  successor  of  the  first 
Incumbent  was  the  same  as  for  the  original 
appointment.  The  additional  words  "until 
his  successor  is  elected  and  qualified"  cannot 
have  the  effect  to  overcome  the  previous  dec- 
laration that  the  officer  is  to  be  "appointed." 
or  justify  an  Inference  that  the  legislature 
intended  that  the  office  should  be  elective. 
That  the  provision  in  the  act  that  "such  at- 
torney shall  be  appointed  by  the  governor" 
was  Intended  by  the  legislature  to  apply  to 
future  incumbents  of  the  office  Is  corroborat- 
ed by  the  fact  that  no  provision  has  been 
made  for  an  election  of  the  officer,  or  declar- 
ing the  constituency  by  which  be  should  be 
elected.    The  judgment  is  affirmed. 

We  concur:  HENSHAW,  J.;  TEMPLE,  J.; 
GAROUTTE,  J. 
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O'NEAL  T.  HART  et  al.     (S.  F.  480.) 
(Supreme  Court  ot  California.     Feb.  13,  1897.) 

Mortgages— CoDNSEi.  Fees— DEnoiENOT. 

1.  A  provision  in  a  mortgage  that  counsel 
fees  sliall  be  part  of  the  costs  of  foreclosure, 
and  that  the  decree  shall  retain  them,  author- 
izes the  court  to  include  them  in  the  decree  as 
part  of  the  obligation  secured  by  the  mortgage. 

2.  The  court  need  not  of  its  own  motion  direct 
that,  if  the  proceeds  of  the  foreclosure  sale  are 
insufficient  to  pay  the  judgment  against  the 
mortgagor,  the  deficiency  shall  be  docketed 
against  not  only  the  mortgagor,  but  also  against 
his  grantee,  who  assumed  the  mortgage. 

3.  The  grantee  of  a  mortgagor  having  as- 
sumed the  mortgage,  and  having  defaulted,  and 
a  deficiency  judgment  having  been  entered 
against  the  mortgagor,  the  mortgagor  was  not 
entitled,  until  he  bad  paid  such  judgment,  to 
a  judgment  against  the  grantee  for  the  d« 
ficiency. 

Department  1.  Appeal  from  superior  court, 
Alameda  county;  F.  B.  Ogden,  Judge. 

Action  by  one  O'Neal  against  one  Hart  and 
another.  From  a  judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

T.  W.  Nowlin  and  A.  A.  Moore,  for  appel- 
lants. J.  K.  Peirsol  and  C.  T.  Johns,  for  re- 
spondent. 

PER  CURIAM.  1.  The  mortgage  which  Is 
foreclosed  herein  was  given  to  secure  the  pay- 
ment of  a  promissory  note  of  the  defeudant 
Hart,  and  contained  a  clause  which  provided 
that  in  a  suit  for  its  foreclosure  "a  decree  may 
be  bad  to  sell  tbe  said  premises  in  the  manner 
prescribed  by  law,  and  out  of  the  money  aris- 
ing from  such  sale  to  retain  tbe  princiinl  and 
interest,  together  with  the  costs  and  charges 
of  mals.lng  such  sale,  and  of  suit  for  foreclo- 
sure, Including  counsel  fees,  at  the  rate  of 
fire  per  cent,  upon  the  amount  wbicb  may 
be  found  due  for  principal  and  interest  by 
the  said  decree."  This  express  provision  that 
counsel  fees  are  to  be  regarded  as  a  part  of  the 
costs  of  a  suit  for  foreclosure,  and  that,  if  such 
suit  be  brought,  there  shall  be  entered  tberein 
a  decree  to  retain  said  counsel  fees,  created  an 
obligation  for  theh*  payment  upon  the  mort- 
gagor of  the  same  nature  as  bis  obligation  to 
discbarge  other  costs  of  foredostu^,  and  au- 
thorized tbe  court  to  Include  them  in  Its  de- 
cree as  a  part  of  the  obligation  secured  by  the 
mortgage. 

2.  The  court  did  not  err  In  refusing  to  direct 
that.  If  tbe  proceeds  of  the  sale  are  insufficient 
to  pay  the  amount  of  tbe  judgment  against 
Hart,  the  deficiency  should  be  docketed 
against  tbe  defendant  Burdick  as  well  as 
liart  Hart  bad  conveyed  the  mortgaged 
premises  to  Burdick  after  the  execution  of 
his  mortgage  to  tbe  plaintiff,  and  bis  grantee 
bad  assumed  the  mortgage  and  agreed  to 
pay  the  same.  This  would  have  authorized 
tbe  court,  at  the  request  of  the  plaintiff, 
to  enter  a  judgment  that  any  deficiency  be 
docketed  against  both  Burdick  and  Hart; 
l>ut,  as  the  plaintiff  declined  to  make  such 
request,  the  court  was  not  required  to  In- 


clude It  In  the  decree.  Hart,  by  virtue  of 
the  provisions  of  bis  mortgage  from  Burdick, 
was  entitled  to  a  judgm^ent  against  Bur- 
dick, not  only  for  tbe  amount  of  Bnrdl<^'g 
note,  but  also  for  such  an  amount  as  he  might 
pay  In  satisfaction  of  his  mortgage  to  the 
plaintiff.  He  could  not,  however,  claim  any 
judgment  therefor  imtU  after  ba  bad  made 
such  payment,  and  the  decree  provides  that, 
for  whatever  deficiency  he  shall  pay  upon  the 
judgment  In  favor  of  the  plaintiff.  Judgment 
therefor  shall  be  docketed  In  his  favor  against 
Burdick.    Tbe  judgment  Is  affirmed. 


(lU  CaL  SI) 
FIRST  NAT.  BANK  OF  SANTA  ANA  T. 
ERRECA  et  al.     (L.  A.  147.) 

(Supreme  Court  of  California.     Feb.  15,  1897.) 
Chattel  Moktoaob  op  Sbeep. 
A  mortgage  of  sheep  does  not  extend  the 
lien    thereof   to   wool    thereafter   growing    on 
them,  or  lambs  in  gestation  at  its  date. 

Department  1.  Appeal  from  superior  cotnt. 
Orange  county;   J.  W.  Towner,  Judge. 

Action  by  the  First  National  Banlc  of  Sants 
Ana  against  Erreca  and  others.  Judgment 
for  plaintiff.  Defendant  Bruscbl  and  otbers 
appeal.     Modified. 

Gibson  &  Titus,  J.  C.  Hlzard,  and  J.  W.  Bal- 
lard, for  appellants.  Victor  Montgomery,  for 
respondent 

HARRISON,  J.  Tbe  plainUff  brought  tbis 
action  for  the  foreclosureof  a  chattel  mortga^ 
upon  2,330  sbeep,  that  bad  been  executed  to 
its  assignors  January  18,  1801,  by  the  defend- 
ants Erreca  and  Barrandeguy.  In  April, 
1895,  tbe  mortgagors  had  sold  to  the  defend- 
ant Bruschl  14,000  pounds  of  wool  that  had 
been  grown  upon  the  sheep  described  in  the 
mortgage,  after  its  execution,  and  sheared 
therefrom  by  the  mortgagors;  and  In  May, 
1805,  they  sold  to  the  defendant  Casaoa  815 
lambs  that  had  been  bom  from  tbe  mortgaged 
sheep  subsequent  to  Its  execution.  The  court 
held  that  the  wool  and  tbe  lam  be  thns  sold 
were  covered  by  the  mortgage,  and  rendered 
judgment  directing  their  sale.  From  this 
judgment,  Bruschl  and  Cassou  have  appealed. 
In  Shoobert  v.  De  Motta,  112  Cal.  215,  44 
Pac.  487,  it  was  held  that  in  tbis  state  tbe 
lien  of  a  chattel  mortgage  upon  domestic  ani- 
mals does  not  cover  tbe  Increase  of  the  ani- 
mals, unless  expressly  mentioned  therein. 
The  provision  In  section  2955,  Civ.  Code,  au- 
thorizing tbe  execution  of  a  chattel  mortgage 
upon  "sheep,  and  the  Increase  thereof,"  does 
not  extend  the  lien  of  a  mortgage  upon 
"sheep"  to  tbe  "increase"  of  the  sbeep,  but 
Implies  that,  unless  tbe  Increase  Is  covered  by 
the  terms  of  the  mortgage.  It  Is  not  Included 
therein.  In  that  case  It  .was  also  said:  "If 
I  the  mortgagor  retains  the  possession  of  the 
mortgaged  property,  he  Is  at  liberty  to  deal 
with  and  use  it  as  its  owner,  and  whatever 
Income  or  profit  may  be  derived  from  such  use 
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belongs  to  him,  and  not  to  the  mortgagee."  In 
Simpson  V.  Ferguson,  112  Cal.  180,  40  Pac. 
IW,  and  44  Pac.  484,  It  had  been  held  that 
the  mortgagor  of  real  property  was  entitled  to 
whatever  crops  might  grow  upon  the  mort- 
gaged property  prior  to  a  foreclosure,  and  It 
was  also  said  In  Shoobert  v.  De  Motta:  "If, 
in  the  case  of  sheep,  the  use  to  which  the 
mortgagor  puts  the  ewes  Is  for  breeding 
lambs,  there  can  be  no  sufficient  reason  given 
why  the  lambs  that  are  dropped  by  the  ewes 
should  belong  to  the  mortgagee,  any  more 
than  the  wool  which  is  sheared  from  their 
baclts."  The  present  case  presents  a  question 
which  was  not  Involved  or  decided  in  that 
case,— I.  e.  whether  the  lien  of  the  mortgage 
includes  lambs  In  gestation  at  Its  date;  but, 
upon  the  principles  of  that  case,  It  must  be 
held  that  they  are  not  so  Included.  As  the 
lien  of  the  mortgage  extends  only  to  the  prop- 
erty described  therehi,  and  as  the  mortgagor 
remains  the  owner  of  the  property  mortgaged, 
he  has  an  unrestricted  right  to  sell  or  dispose 
of  its  fruit  or  increase.  His  right  to  dispose 
of  lambs  In  gestation  at  the  date  of  the  mort- 
gage Is  the  same  as  his  right  to  dispose  of  or- 
anges which  were  on  the  trees,  or  wheat  which 
was  in  the  ground  or  standing  in  the  field 
when  the  mortgage  was  made. 

It  is  but  just  to  counsel  and  to  the  court  be- 
low to  say  that  the  decision  in  Shoobert  v.  De 
Motta  had  not  been  rendered  when  the  pres- 
ent case  was  tried,  or  the  appeal  therefrom 
taken  to  this  court.  The  superior  court  erred 
In  holding  that  the  wool  sheared  from  the 
sheep  and  their  increase  was  covered  by  the 
mortgage,  and  subject  to  Its  lien,  and  it  Is  di- 
rected to  modify  its  judgment  in  accordance 
with  this  opinion. 

We  concur:  VAN  FLEET,  J.;  GAROUTTE, 


(U«  Cal.  91) 
SCHART  V.  SCIIART  et  al.     (L.  A.  197.) 
(Supreme  Court  of  California.     Feb.  17,  1897.) 
Sbrvicb  of  Process— Notice  of  Motion. 

1.  Service  by  publication  on  nonresidents 
whose  address  is  known  is  not  complete  nntil 
copies  of  the  summons  and  complaint  are  mail- 
ed to  them,  as  required  by  the  order  for  pul>- 
lication. 

2.  A  defendant  mortgagor  need  not  be  served 
with  notice  of  motion  to  set  aside  a  default 
judgment  in  foreclosure  proceedings  against 
her  and  her  co-defendant,  a  prior  mortgagee, 
under  which  judgment  the  property  was  sold 
to  plaintiff. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Los  Angeles 
county;  Walter  Van  Dyke,  Judge. 

Action  by  Henrietta  Schart  against  Freda 
Schart  and  Louis  J.  Bock  to  foreclose  a  mort- 
gage. From  an  order  setting  aside  a  Judg- 
ment by  default  against  defendants,  plaintiff 
appeals.    Affirmed. 

Donnell  &  Rowland,  for  appellant.  H.  O. 
Collins,  for  respondents. 


SEARLS,  C.  This  Is  an  appeal  from  an  or- 
der of  the  court  below  setting  aside  a  judg- 
ment by  default,  rendered  against  the  de- 
fendants, on  the  ground  that  the  summons 
was  served  by  publication,  and  that  no  copy 
thereof  was  served  upon  the  defendants  by 
mall  or  otherwise,  although  the  defendants 
were  nonresidents  of  the  state,  and  their 
residence,  as  shown  by  the  affidavit  for  pub- 
lication, was  known,  and  although  the  order 
for  publication  required  copies  of  the  sum- 
mons to  be  forwarded  to  said  defendahts  by 
mail.  The  motion  to  set  aside  the  default  was 
made  within  one  year  after  the  entry  of  de- 
fault and  judgment,  as  provided  by  section 
473,  Code  Civ.  Proc.  The  moving  affidavits 
show  that  defendant  Bock  is  the  holder  and 
owner  of  a  prior  mortgage  upon  the  property 
covered  by  plaintlfiTs  mortgage,  which  was 
foreclosed  In  the  action.  The  substituted 
service  was  not  complete  unless  a  copy  of 
the  summons  and  complaint  were  deposited 
in  the  post  office,  directed  to  the  defendant, 
as  required  by  the  order  of  the  judge.  It 
became,  therefore,  not  only  the  right,  but 
the  duty,  of  the  court,  to  set  aside  the  default 
and  judgment  Inadvertently  entered. 

Appellant  objects  that  the  notice  of  motion 
by  defendant  Bock  should  have  been  served 
upon  his  co-defendant,  Freda  Schart.  Bock 
Is  not  seeking  any  relief  against  his  co-de- 
fendant here,  but  only  against  the  plaintiff. 
If  he  shall  file  a  cross  complaint,  It  will  be 
time  enough  to  serve  her  therewith.  Where 
the  direct  legal  effect  of  an  order  determines 
the  right  of  a  party,  he  must  have  notice  of 
the  application  therefor.  This  is  Illustrated 
in  a  case  where  a  motion  Is  made  to  set  aside 
a  judgment  under  which  property  has  been 
sold,  and  purchased  by  a  third  party,  where 
It  has  been  held  that  such  third  party  must 
have  notice.  In  the  present  instance  the 
property  was  sold,  and  bought  in  by  plain- 
tiff, who  had  notice;  and  the  direct  legal  ef- 
fect of  the  order  appealed  from  does  not  In 
any  way  operate  for  or  against  the  defend- 
ant Freda  Schart.  We  recommend  that  the 
order  appealed  from  be  affirmed. 

We  concur:    BRITT,  C;  BELCHER,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  appealed 
from  is  affirmed. 

(U6  Cal.  94) 
WIGMORE  et  al.  v.  BUELL.  (L.  A.  175.) 
(Supreme  Court  of  California.  Feb.  17,  1897.) 
8et-Opf. 
Damages  for  trespass  committed  by  plain- 
tiff in  ejectment  on  land  of  defendant  contigu- 
ous to  the  premises  in  suit  neither  arise  out  of 
"the  transaction  set  forth  in  the  eomplaiut"  nor 
"upon  contract,"  within  Code  Civ.  Prop.  $  438, 
and  hence  cannot  be  set  off. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Santa  Barbara 
county;   W.  B.  Cope,  Judge. 
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Ejectment  by  John  Wigmore  and  another 
against  R.  T.  Buell.  .From  a  judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

Thos.  McNulta  and  Grant  Jackson,  for  ap- 
pellant. Boyce,  Taggart  &  Kellogg,  for  re- 
spondents. 

SEAKLS,  0.  This  is  an  action  of  eject- 
ment to  recover  possession  of  a  tract  of  land 
situate  and  being  in  the  county  of  Santa  Bar- 
bara, damages  for  the  detention  thereof,  and 
for  the  value  of  the  rents  and  profits.  Plain- 
tiffs bad  Judgment  for  possession  of  the  land 
and  $400  damages.  Defendant  appeals  from 
the  Judgment.  The  only  error  assigned  is 
based  upon  the  refusal  of  the  court,  pending 
the  trial,  to  permit  defendant  to  file  an  amend- 
ment to  bis  answer.  The  complaint  is  in  the 
ordinary  form  in  ejectment,  and  the  answer 
consisted  in  denials  of  the  allegations  of  the 
said  complaint.  At  the  trial,  and  after  plain- 
tiffs had  rested  their  case,  defendant  sought  to 
prove  that  plaintiffs'  cattle  had  ranged  and 
pastured  upon  his  (the  said  defendant's)  land. 
Upon  an  objection  being  sustained  to  this  and 
similar  evidence,  defendant  presented  and  ask- 
ed to  be  permitted  to  file  an  amendment  to 
his  answer,  which  amendment,  omitting  the 
title  and  merely  formal  part,  is  as  follows: 
"(2)  The  defendant  further  alleges  that  dur- 
ing the  times  mentioned  in  the  complaint,  up 
to  1893,  the  cattle  and  stock  of  plaintiffs  ran 
in  common  in  large  numbers  with  the  cattle 
and  stock  of  defendant  on  the  Rancho  San 
Carlos  de  Jonata,  then  and  now  owned  by  de- 
fendant; that  said  Rancho  San  Carlos  de  Jon- 
ata adjoins  the  lands  of  plaintiffs,  which  lands 
of  plaintiffs  are  part  of  the  Laguna  Rancho; 
that,  in  consequence  of  the  cattle  and  stock  of 
plaintiffs  running  and  grazing  upon  the  lands 
of  defendant  above  mentioned,  defendant  was 
and  has  been  damaged  in  the  sum  of  $9,000." 
Plaintiffs'  counsel  objected  to  the  amendment, 
and  the  objection  was  sustained,  to  which  rul- 
ing defendant,  by  his  counsel,  excepted. 

Waiving  the  fact  that  this  was  a  jury  trial, 
that  the  amendment  came  after  the  plaintiffs 
had  closed  their  case,  and  that  amendments  in 
such  cases  are  within  the  discretion  of  the 
court  to  grant  or  refuse,  and  only  subject  to 
revision  In  cases  of  an  abuse  of  discretion,  we 
still  perceive  no  error  In  the  ruling.  The  ac- 
tion, as  before  stated,  is  one  of  ejectment. 
The  proposed  amendment  did  not  constitute  a 
defense  to  the  action.  It  was  in  the  nature 
of  a  counterclaim  for  a  trespass  committed 
by  plaintiffs  upon  land  of  defendant  contigu- 
ous to  the  demanded  premises.  A  counter- 
claim may  consist  of:  "(1)  A  cause  of  action 
arishig  out  of  the  transaction  set  forth  in  the 
complaint  as  a  foundation  of  the  plaintiff's 
claim,  or  connected  with  the  subject  of  the 
action.  .  (2)  In  an  action  arising  upon  con- 
tract; any  other  cause  of  action  arising  also 
upon  contract,  and  existing  at  the  commence- 
ment of  the  action."  Code  Civ.  Proc.  |  438. 
The  cause  of  action,  the  trespass  set  up  in  the 


amendment,  did  not,  in  contemplation  of  law, 
arise  out  of  the  transaction  set  forth  in  the 
complaint,  and  was  not  connected  with  the 
subject  of  the  action,  and  hence  is  not  included 
in  the  first  ground  specified  in  the  statute  It 
does  not  come  within  the  second  subdlTialon 
of  section  438,  for  the  reason  that  neltlier 
plaintiffs'  cause  of  action  nor  defendant's 
amendment  is  a  cause  of  action  arising  upon 
contract,  but  is  a  tort,  pure  and  simple.  Mac- 
Dougall  V.  Magulre,  35  Cal.  274;  Liovensolm 
V.  Ward,  45  CaL  8;  Demartin  v.  Albert,  68 
Cal.  277,  9  Pac  157;  Carpenter  v.  Hewel,  67 
Cal.  589,  8  Pac.  314;  James  v.  Center,  53 
Cal.  31.  The  case  of  Commercial  Co.  v.  Stoty, 
100  Cal.  30,  34  Pac.  671,  contains  a  dear  ex- 
position of  the  principles  Involved  in  cases 
arising  under  the  first  subdivision  of  section 
438.  We  recommend  tliat  the  judgment  be 
affirmed. 

We  concur:    BRITT,  C;   BELCHER,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  is  af- 
firmed. 


(5  CaL  Unrcjt.  (K) 

VAN  SLYKE  v.  BROADWAY  INS.  CO. 
(S.  F.  642.) 

(Supreme  Court  of  California.     Feb.  26,  1897.) 
In  bank.    On  rehearing.   Denied. 
For  report  on  appeal,  see  47  Pac.  689. 

PER  CURIAM.  A  rehearing  is  denied. 
The  opinion  heretofore  filed  herein  Is  modi- 
fied by  striking  out  the  sentence:  "The  case 
presented  Is  one  of  a  patent  ambiguity, 
which  cannot  be  'holpen  by  averment' " 


PERES  V.  CROCKER  et  al.     (S.  P.  96.) 
(Supreme  Court  of  CaUfornia.     Feb.  23,  1897.) 
Debd,  Ween  a  Moktoaob  —  Exclcsion  of  Evi- 
dence. 

1.  In  an  action  to  declare  a  deed  alwolate 
in  form  a  mortgage,  a  judgment  for  defendant 
cannot  be  eet  aside  where,  in  confirmation  of 
the  presumption  of  the  deed,  there  was  evidence 
from  the  conduct  of  the  grantor,  and  from  his 
pecuniary  condition  at  the  time  of  its  execn- 
tion,  and  his  declnrations  before  and  after,  that 
the  deed  was  in  fact  absolute. 

2.  Where  plaintiff  had  already  testified  as  to 
what  he  told  his  grantee  certain  lands  convey- 
ed by  him  "ought  to  have  heea  worth  at  the 
time,  exclusion  of  his  estimate  of  their  value 
was  harmless. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Alameda  coun- 
ty; W.  E.  Greene,  Judge. 

Action  by  Louis  Peres  against  Mary  Ives 
Crocker  and  others.  Verdict  for  defendants. 
From  an  order  denying  a  new  trial,  plaintiff 
appeals.    Affirmed. 

N.  Hamilton,  Geo.  H.  Maxwell,  R.  M.  F. 
Soto  (Rodgers  &  Paterson,  of  counsel),  for 
appellant.  Wilson  &  Wilson  and  A.  h. 
Rhodes,  for  respondenta. 
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BRITT,  C.  Plaintiff  claims  that  certain 
deeds  of  land,  absolute  In  form,  by  htm  ex- 
ecuted to  one  Charles  McLaughlin,  whose  In- 
terest defendants  have  acquired  by  devise, 
were  intended  by  the  parties  thereto  to  oper- 
ate virtually  as  a  mortgagee;  and  he  prose- 
cutes this  action  to  obtain  an  accounting  of 
the  rents  and  profits  of  the  land,  and  to  re- 
<leeni  the  same  from  the  effect  of  the  deeds, 
or  compel  a  reconveyance  of  the  residue  aft- 
er apportioning  to  defendants  enough  there- 
of at  its  present  value  to  satisfy  any  In- 
debtedness ascertained  to  be  due  from  blm 
on  such  accounting.  The  court  found  that 
the  deeds  were  Intended  to  be  absolute,  ac- 
cording to  their  purport,  and  the  chief  con- 
tention of  plaintiff  on  appeal  is  that  this 
conclusion  was  not  justified  by  the  evidence 
at  the  trial.  While  acknowledging  the  pre- 
sumptions attending  the  findings,  be  yet  In- 
sists that,  "resolving  every  conflict  of  testi- 
mony in  favor  of  the  respondents,  the  whole 
evidence  taken  together,  in  its  legal  effect.  Is 
counter  to  the  decision  of  the  court,  and  Just- 
ly demands  a  reversal  of  Its  action."  In- 
vited by  the  apparent  candor  with  which  this 
contention  Is  urged  on  behalf  of  appellant, 
we  have  attentively  examined  the  volumi- 
nous statement  of  evidence  brought  up  In  the 
record.  We  are  thus  Informed  that  for  many 
years  prior  to  May  12, 1881,  an  action  entitled 
"Blum  V.  Sunol  and  others"  was  pending  in 
the  courts  of  the  state,  in  which  claim  was 
laid  by  Blum  to  an  undivided  two-thirds  in- 
terest in  and  to  the  Rancho  de  los  Vaqueros, 
more  commonly  called  In  the  record  here  the 
"Basco  Ranch,"  containing  about  17,700 
acres,  situated  in  Alameda  and  Contra  Costa 
counties,  and  in  the  possession  of  Louis 
Peres,  the  plaintiff  in  the  present  action. 
The  latter  had  undisputed  title  in  one-third 
of  said  rancho,  and  claimed  to  be  owner  of 
seventeen-elghteenths  thereof  as  purchaser 
under  sundry  defendants  in  Blum  v.  Sunol, 
In  whose  name  he  defended  that  suit.  In 
1879  judgment  was  rendered  in  Blum  v. 
Sunol  in  Blum's  favor.  Subsequently  an  or- 
der was  made  granting  a  new  trial.  Blum 
appealed  from  such  order,  and  his  appeal 
was  pending  In  the  supreme  court  on  said 
May  12,  1881.  Peres'  interest  in  the  rancho 
was  then  incumbered  by  two  mortgages, — 
the  first  in  favor  of  one  Dupuy  for  the  prin- 
cipal sum  of  $70,000,  the  second  in  favor  of 
one  Arsiniega  for  $10,000;  both  mortgage 
debts  being  then  due,  and  together  amount- 
ing, with  accrued  interest,  to  above  $95,000. 
These  mortgages  were  in  course  of  fore- 
closure in  a  suit  against  Peres  thefi  recently 
Instituted,  and  a  contract  had  been  made 
between  said  Dupuy  and  Blum  for  an  ad- 
Jiistment  of  their  conflicting  Interests  when 
by  means  of  the  foreclosure  the  title  of 
Peres  should  be  extinguished.  Peres  was 
also  under  contract  with  his  attorneys  In 
Slam  V.  Sunol  to  give  them  1,000  acres  of 
the  rancho  as  their  fee  contingent  upon  suc- 
cess in  that  litigation.  At  the  same  time  he 
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owned  free  of  any  Incumbrance  a  tract  of 
880  acres  In  the  near  vicinity  of  the  rancho. 
Such  smaller  tract  was  of  the  value  of  $4,- 
400,  and  his  seventeen-elghteenths  of  the 
rancho  was  worth,  had  the  title  been  clear^ 
say  $170,000.  In  this  posture  of  his  affairs 
Peres  executed  to  McLaughlin,  on  said  May 
12,  1881,  the  deeds  mentioned  at  the  outset 
of  this  opinion;  one  purporting  to  be  a  grant, 
bargain,  and  sale  of  the  Basco  rancho,  the 
other  of  said  tract  of  880  acres.  McLaugh- 
lin at  once  took  possession  of  the  lands,  paid 
off  the  said  mortgages,  and  assumed  the  de- 
fense of  Blum  V.  Sunol,  himself  or  his  suc- 
cessors in  estate  paying  as  expenses  of  that 
action  about  $17,000,  exclusive  of  attorney's 
fees.  He  died  December  13,  1883,  and  his 
wife,  Kate  D.  McLaughlin,  who  became  his 
executrix,  was  sole  devisee  under  his  last 
wiU.  She  died  on  March  16,  1888,  leaving  a 
win  whereby  she  devised  her  whole  estate 
to  the  defendants  In  this  action.  The  order 
granting  a  new  trial  In  Blum  v.  Sunol  was 
affirmed  (63  Cal.  341).  The  second  trial,  had 
In  1881,  resulted  adversely  to  Blum.  He 
again  appealed,  but  in  July,  1889,  a  com- 
promise was  effected  whereby,  In  considera- 
tion of  $8,500  paid  by  the-  executors  of  Mrs. 
McLaughlin,  he  released  his  claims  to  the 
rancho.  Peres  began  the  present  action, 
July  9,  1890.  The  lands  involved  were  then 
worth  some  $350,000. 

Peres  Is  the  only  surviving  person  pro- 
fessing to  have  actual  knowledge  of  the 
terms  of  the  oral  agreement  between  himself 
and  McLaughlin  which  led  to  the  deeds  In 
question.  His  testimony  at  the  trial  was,  in 
effect,  that  McLaughlin  agreed  to  treat  the 
deeds  as  a  mortgage;  and  to  reconvey  the 
land  to  Peres  when  the  Blum  suit  should  be 
won  and  Peres  had  repaid  him  "in  money  or 
In  land"  for  his  advances  to  discbarge  the 
mortgages  and  resist  the  suit  of  Blum,  with' 
Interest;  also  to  account  for  the  rents  and  prof- 
Its  received  meanwhile.  As  tending  to  corrobo- 
rate the  statements  of  Peres,  we  note  that 
the  tract  of  wholly  unincumbered  land  was 
Included  in  the  conveyance;  that  the  land 
■vvas  worth  (with  clear  title)  nearly  twice  the 
sum  necessary  to  pay  off  the  mortgages  of 
Dupuy  and  Arsiniaga,  and  besides  yielded 
under  the  McLau^dtilln  management  a  gross 
return  in  rents,  etc.,  of  about  $14,000  per 
year;  that  Peres  rendered  some  assistance 
in  procuring  testimony  for  the  second  trial 
of  the  Blum  case;  also  certain  evidence  of 
parol  declarations  by  McLaughv.'n  In  dispar- 
agement of  his  apparent  title.  It  was  testi- 
fied that  he  stated  to  one  witness:  "It  [the 
rancho]  is  not  mine;  if  Peres  wants  It  back, 
I  expect  to  give  it  to  him;"  that  he  took  "the 
fight  off  Peres*  hands  to  beat  Blum";  to  an- 
other, that  he  had  taken  the  deeds  as  se- 
curity for  money  advanced  to  pay  off  two 
mortgages,  and  for  money  "that  I  may  give 
him  in  the  future  to  help  him  out  In  his  law- 
suit"; and  to  a  third,  that  he  had  loaned 
some  money  on  the  rancho.   Appellant  lays 
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stress  also  on  a  promise  made  to  him  by  Mc- 
LaugliUn  that  In  case  of  his  success  in  the 
litigation  he  would  be  generous  or  liberal  to 
him  (Peres).  It  seems  to  us,  however,  that 
this  matter  has  very  equivocal  significance 
in  the  case. 

But  the  court  l)elow  was  of  opinion  that  the 
lands  were  conveyed  to  McLaughlin  in  con- 
sideration of  his  engaging  to  discbarge  the 
debts  of  Peres  secured  by  said  mortgages, 
and  that  he  contracted  no  other  obligation  to 
Peres;  and  tending  to  uphold  this  finding  there 
was  evidence,  besides  the  matters  already 
stated,  that  Peres  was  without  money  to  pay 
off  the  mortgages,  and  expected  besides  that 
the  future  litigation  with  Blum  would  neces- 
sitate large  expense;  that  when  Dupuy  in- 
sisted on  payment  of  his  mortgage  Peres 
threatened  to  settle  with  Blum,  and  allow  Du- 
puy to  take  what  would  be  left;  that  when 
Dupuy  forestalled  such  action,  and  himself 
made  an  alliance  with  Blum  and  began  suit 
for  foreclosure,  both  Peres  and  his  counsel  in 
the  case  of  Blum  v.  Sunol  were  greatly  per- 
turbed, and  considered  the  situation  desperate; 
that  the  transaction  with  McLaughlin  occurred 
in  this  emergency;  that  the  value  of  Peres' 
undisputed  interest  in  the  land  was  then  far 
below  the  sum  McLaughlin  was  required  to 
pay  for  the  release  of  the  existing  mortgages, 
while  for  any  purpose  of  raising  money  the 
value  of  that  part  claimed  by  Blum  was 
greatly  impaired;  that,  according  to  Peres' 
own  statement,  no  rate  of  interest  to  be  paid 
by  him  to  McLaughlin  was  mentioned  between 
them;  that  Mr.  E.  3.  Pringle,  a  gentleman 
of  character  and  repute  as  the  parties  agree, 
who  for  many  years  had  been  attorney  and 
counsel  for  Peres,  and  under  whose  direction 
the  deed  of  the  rancho  to  McLaughlin  was 
drawn,  had,  as  he  testified,  no  intimation  from 
Peres  tliat  the  deed  was  to  serve  as  a  mort- 
gage, but  believed  it  to  be  absolute,  and  on 
that  assumption  thenceforward  conducted  the 
litigation  with  Blum  in  the  interest  of  Mc- 
Laughlin (as  he  had  done  previously  for 
Peres),  at  length  compromising  the  suit  with- 
out consultation  v?ith  or  objection  from  Peres; 
that  Peres  accepted  a  lease  of  part  of  the 
rancho  frpm  McLaughlin,  and  paid  rent  there- 
for, afterwards  assigning  his  lease  with  Mc- 
Laughlin's consent  and  removing  from  the 
land;  that  he  made  no  arrangement  for  pay- 
ment of  taxes;  these  were  paid  by  McLaugh- 
lin and  his  successors,  to  whom,  after  1881,  the 
land  was  assessed;  that  Peres  never  sought 
an  inspection  of  the  accounts  of  the  business 
of  the  rancho,  nor  after  the  execution  of  tlie 
deeds  had  or  claimed  any  part  in  its  manage- 
ment. In  1885  Peres  owed  the  executrix 
$700  for  rents,  and  a  larger  sum  for  cattle  he 
had  bought  of  McLaughlin.  The  second  trial 
of  Blum  V.  Sunol  had  then  been  had,  and 
Peres  preferred  a  request  for  consideration 
at  the  bands  of  the  executrix  because  of  her 
deceased  husband's  promise  to  be  liberal  with 
him  if  that  suit  should  be  won.  She  refused, 
and  required  payment  of  his  said  account  for 


rents  and  cattle,  and  thereupon  to  settle  the 
same  he  transferred  to  her  a  certificate  of 
purchase  of  120  acres  of  state  land  adjoining 
the  rancho.  There  was,  besides,  the  testi- 
mony of  several  witnesses  to  divers  state- 
ments of  Peres  inconsistent  with  the  theory 
that  he  yet  retained  interest  in  the  title;  in 
substance,  that  his  mortgages  became  due  and 
he  could  not  hold  his  land  any  longer,  that 
he  had  sold  it  out  to  McLaughlin,  that  Mc- 
Laughlin was  the  owner,  had  got  it  all,  etc. 
We  have  endeavored  to  exhibit  only  more 
prominent  features  of  the  evidence,  omitting 
matter  touching  mainly  the  credit  of  witness- 
es, and  much  besides  which  may  have  influ- 
enced the  court  below. 

Counsel  differ  little  as  -to  the  law  of  the 
case.  That  the  evidence  to  sustain  such  an 
action  must  be  cogent  and  clear  has  been 
often  remarlced.  Thus  it  has  been  said  that 
"the  evidence  ought  to  be  so  clear  as  to  leave 
no  doubt  that  the  real  Intention  of  the  parties 
was  to  execute  a  mortgage,  otherwise  the  in- 
tention appearing  on  the  face  of  the  deed 
ought  to  prevail."  Henley  v.  Hotallng,  41  Gal. 
27.  "Unless  the  evidence  is  such  as  to  leave 
in  the  mind  of  the  trial  judge  a  clear  and  sat- 
isfactory conviction  that  the  instrument  whjcta 
In  form  is  a  deed  was  intended  by  all  the  par- 
ties thereto  as  a  mortgage,  the  finding  should 
be  against  the  plaintiff."  Mahoney  v.  Bost- 
wick,  96  Cal.  58,  30  Pac.  1020.  So,  Ahern  v. 
McCarthy,  107  Cal.  383,  40  Pac.  482;  CUne  v. 
Bobbins,  112  Cal.  584,  44  Pac.  1023;  and 
numerous  other  cases.  The  trial  court  is  the 
appropriate  tribunal  to  weigh  the  evidenci?. 
and  determine  whether  it  is  convincing  and 
satisfactory  In  the  sense  of  these  cases,  and 
its  conclusion  must  be  accepted  on  appeal  xm- 
less  obviously  to  the  view  of  this  court  its  de- 
ductions have  no  adequate  support.  In  the 
present  Instance  it  cannot  be  discerned  tttat 
the  findings  are  without  such  support.  In 
confirmation  of  the  presumption  attachlns  to 
the  deeds  themselves,  we  think  the  conrt  might 
conclude  upon  the  evidence,  without  straining 
the  inference,  that  the  conduct  of  Peres  from 
and  after  the  execution  of  the  deeds  was  mncii 
more  consistent  with  the  character  of  a  ven- 
dor, havhig  some  vague  expectation  of  pos^- 
ble  benefit  in  case  success  attended  the  specu- 
lation on  which  his  grantee  had  purchased 
the  estate,  than  of  a  mortgagor  expecting  to 
be  reinstated  in  the  rights  and  dominion  be 
had  temporarily  resigned  to  a  mort^^agee; 
while,  If  adequate  motive  for  the  conveyance 
was  essential  to  be  found,  it  might  be  discov- 
ered in  the  difScultles  of  Peres'  situation  and 
the  contingency  which  confronted  bim,  that 
a  sale  of  his  property  under  foreclosure,  in  the 
embarrassed  condition  of  his  title,  would  not 
raise  funds  sufficient  to  pay  the  debts  secured 
on  the  same. 

Peres,  called  as  a  witness  on  his  own  be- 
half, was  asked  by  his  coimsel,  "What  did  yoo 
estimate  to  be  the  value  of  those  lands  at  tbe 
time  of  your  negotiation  with  McLatigblln  for 
this  money?"    The  court  sustained  an  object 
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tlon  to  tne  question,  and  it  is  Insisted  tliat 
here  was  error.  If  it  be  conceded  that  the 
evidence  sought  by  the  question  was  within 
the  role  which  allows  the  motive,  belief,  or 
intent  of  a  person  to  be  testified  by  himself 
directly,  and  was  therefore  legally  competent, 
yet  we  think  its  rejection  could  not  have  prej- 
udiced the  plaintiff.  He  had  already  testified 
that  he  told  McLaughlin  he  bad  16,500  or  16,- 
600  acres  in  the  rancho,  and  it  "ought  to  be 
worth  eighteen  or  twenty  dollars  an  acre"; 
also  that  he  would  not  sell  it  to  him  for  less 
than  ^50,000.  Subsequently  it  was  stipulat- 
ed between  counsel  that  the  value  of  the 
rancho  at  the  time  in  question  was  $170,000, 
this  having  rei'erence,  it  seems,  to  the  sev- 
enteen-elghteenths  thereof  owned  by  Peres. 
Further,  to  sustain  plaintiff's  case,  it  was  nec- 
essary to  show  that  not  only  himself,  but  Mc- 
Laughlin also,  considered  or  was  bound  to 
consider  the  transaction  as  a  mortgage  and 
not  a  sale;  and  no  estimate  of  the  value  held 
in  the  mind  of  Peres  could  shed  light  on  the 
Intent  of  McLaughlin,  except  that  which  was 
communicated  to  the  latter.  It  is  therefore 
manifest  that  the  result  could  not  have  been 
affected  by  any  answer  to  the  question  asked 
of  the  witness,  and  the  action  of  the  court 
excluding  it  worked  no  injury.  The  order  de- 
nying plaintiff's  motion  for  a  new  trial  should 
be  affirmed. 

We  concur:    BELCHER,  C;   SBARLS,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  order  denying  plain- 
tifTs  motion  for  a  new  trial  is  affirmed. 


(3  Cal.  Unrep.  604) 

BOWERS  RUBBER  CO.  v,  BLASDEL. 
(S.  F.  428.) 

(Supreme  Court  of  California.     Feb.  19,  1897.) 

Sale— Warranti. 

The  fact  that  a  buyer  paid  part  of  the 
price  did  not  preclude  him  from  relief,  in  an 
action  for  the  balance,  on  account  of  the  worth- 
lessness  of  part  of  the  goods,  where  at  the  time 
of  payment  he  had  no  Icnowledge  of  the  de- 
fects. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  M.  Sea- 
well,  Judge. 

Action  by  the.  Bowers  Rubber  Company 
against  H.  G.  Blasdel.  From  a  judgment  for 
plaintiff,  and  an  order  denying  a  new  trial, 
defendant  appeals.     Reversed. 

Morris  M.  Estee  (Arthus  6.  Fisk,  of  coun- 
sel), for  appellant  Ryland  B.  Wallace,  for 
respondent. 

PER  CURIAM.  This  action  was  brought 
to  recover  the  sum  of  $4,588,  alleged  to  be  the 
balance  due  from  defendant  to  plaintiff  for 


100  "rubber  concentrator  belts,"  manufactur- 
ed by  plaintiff  for  defendant  between  Janu- 
ary 3,  1893,  and  December  20,  1893.  The  de- 
fense was  that  a  large  number  of  the  said 
belts  were  not  of  good  quality,  and  were  not 
reascmably  fit  for  the  purposes  for  which  they 
were  intended.  The  case  was  tried  by  the 
court  without  a  Jury,  and,  among  other  things, 
the  court  found  that  16  of  the  belts,  "by  rea- 
son of  the  inferior  quality  used  In  the  body 
of  said  belts,  and  the  lmpr<^>er  manner  in 
which  the  flanges  thereof  were  molded  to  the 
sides  or  edges  thereof,  were  not  fit  for  the 
purposes  for  which  they  were  to  be  used  and 
were  of  no  value,"  but  that  the  other  84 
belts  were  all  "of  good  quality  and  fit  for  the 
purposes  for  which  they  were  intended,  and 
the  reasonable  value  of  the  material  used 
and  labor  employed  in  the  manu&cture  there- 
of was  the  sum  of  $6,862,"  of  which  sum  de- 
fendant had  paid  to  plaintiff  on  account  $3,- 
600,  leaving  a  balance  due  to  plaintiff  from 
defendant  of  $3,262,  which  on  March  2,  1894, 
defendant  promised  in  writing  to  pay  to  plain- 
tiff, with  interest  thereon.  In  accordance 
with  the  findings  judgment  was  entered  on 
September  19,  1895,  that  the  plaintiff  recover 
the  sum  of  $3,615.28  and  costs;  from  which 
Judgment  and  an  order  denymg  a  new  trial 
the  defendant  has  appealed. 

It  is  claimed  by  appellant  that  the  finding 
that  84  of  the  said  belts  were  all  of  good 
quality,  and  fit  for  the  purposes  for  which 
they  were  intended,  was  not  jusOfled  by  the 
evidence,  but  that,  on  the  contrary,  66  of  them 
were  badly  manufactured,  and  therefore  prac- 
tically worthless  and  of  no  value.  Whether 
the  finding  referred  to  was  Justified  or  not  is 
the  only  question  which  need  be  considered. 
To  set  out  the  evidence  bearing  upon  the 
question,  even  in  substance,  would  make  this 
opinion  quite  lengthy,  and  subserve  no  useful 
purpose.  We  have  carefully  examined  the 
record,  and,  in  our  opinion,  there  was  uncon- 
tradicted evidence  quite  sufficient  to  show  that 
a  considerable  number  of  the  belts,  other  than 
the  16  which  were  found  to  be  of  no  value, 
were  ISadly  manufactured,  because  of  "the 
improper  manner  in  which  the  flanges  thereof 
were  molded  to  the  sides  or  edges  thereof," 
and  were  therefore  practically  of  no  value. 
It  was  also  proved  that,  when  defendant  paid 
the  $3,600  on  account,  he  did  not  know  of  the 
defects  in  the  belts.  That  part  of  the  finding 
to  the  effect  that  on  March  2,  1894,  defendant 
promised  in  writing  to  pay  plaintiff  $3,262, 
with  interest  thereoo,  is  based  upon  a  letter 
written  by  defendant  on  the  day  named  to 
plaintiff's  president,  in  which  be  simply  says: 
"I  should  have  paid  a  portion  of  >  the  Indebted- 
ness some  time  since,  and  I  will  be  glad  to 
pay  you  a  good  rate  of  Interest  on  my  over- 
time." The  Judgment  and  order  appealed 
from  must  be  reversed,  and  the  cause  re- 
manded for  a  new  trial.    It  is  so  ordered. 
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(116  Cal.  »7) 
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107.) 
(Supreme  Court  of  Oalitornia.     Feb.  19,  1897.) 

AOTlOSa  AGAINST  CORPORATIONS — WHEN   AL'TBOR- 

iZEO— Railroads — Operation  bt  LeassB  —  Lia- 

BILITI     OF    LeSSOK    FOR    FbRSONAL,    INJURIES — 

Pleadino  and  fROOF— Variance. 

1.  Const,  art.  12,  f  10,  prohibiting  any  law 
permitting  the  leasing  or  alienation  of  any  fran- 
chise 80  as  to  relieve  the  franchise  or  property 
held  thereunder  from  liabilities  contracted  in 
the  operation  of  such  franchise,  does  not  give 
the  employe  of  a  corporation's  lessee  a  right 
of  action  against  the  corporation  for  injurioa 
through  the  wrongful  acts  of  the  lessee  in  the 
use  of  the  leased  property. 

2.  Though  St.  18«0,  p.  21,  authorizes  one 
railway  corporation  to  lease  its  franchise  and 
property  to  another,  the  lessor  compaD}[  is  lia- 
ble to  an  employe  of  the  lessee  for  injuries 
caused  by  the  improper  construction  of  the 
road. 

3.  In  an  action  against  a  railroad  company 
for  personal  injuries,  plaintiS  alleged  that  he 
was  defendant's  employe,  and  that  the  injury 
was  caused  by  the  improper  construction  of 
the  road.  The  proof  showed  that  plaintiff  was 
an  employe  of  defendant's  lessee.  Held,  that 
the  variance  was  immaterial,  since  he  was  en- 
titled to  recover,  though  not  an  employe  of  ei- 
ther company,  not  being  a  trespasser. 

Department  2.  Appeal  from  superior  court, 
Los  Angeles  county;  W.  H.  Clark,  Judge. 

Action  by  Charles  C.  Lee  against  the  South- 
ern Pacific  Railroad  Company,  in  which  there 
were  special  findings  of  facts,  and  a  general 
verdict  in  favor  of  plaintiff.  From  a  Judg- 
ment for  defendant,  notwithstanding  the  ver- 
dict, plaintiff  appeals.  Reversed,  and  Judg- 
ment on  the  verdict  directed. 


Cole  &  Cole,   for  appellant. 
Trask,  for  respondent. 


BIckneU   & 


HENSHAW,  J.  Plaintiff  brought  this  ac- 
tion against  the  Southern  Pacific  Railroad 
Company  to  recover  damages  for  personal  in- 
juries sustained  by  him.  Ue  pleaded  that  the 
defendant  was  the  owner  of  a  certain, mllroad 
in  the  county  of  Los  Angeles,  and  of  Its  road- 
way, tracks,  and  appurtenances;  that,  at  the 
time  of  the  Injuries  complained  of,  he  was 
employed  by  the  defendant  as  e  brakeman; 
and  that  while  In  the  performance  of  bis  du- 
ties as  brakeman,  at  a  siding  called  Honby, 
on  the  line  of  the  road,  he  was  thrown  from 
an  engine  upon  which  he  was  riding,  and  sus- 
tained serious  Injuries.  The  cause  of  the  ac- 
cident was  alleged  to  be  the  negligence  of  the 
defendant  In  imperfectly  constructing  the  rails 
and  track  of  the  road  at  Honby,  and  In  allow- 
ing this  defectively  constructed  track  to  re- 
main out  of  repair,  inadequate,  and  unsafe. 
The  answer  admitted  the  ownership  by  de- 
fendant of  the  road  In  question,  denied  that 
defendant  was  engaged  in  the  business  of  op- 
erating the  road,  denied  that  plaintiff  was  or 
ever  had  been  In  its  employ  as  a  brakeman, 
Mr  In  any  other  capacity,  and  denied  the  Im- 
perfect construction  and  want  of  repair  of  the 
rails  and  track.  The  Jury  returned  a  general 
verdict  In  favor  of  plaintiff  In  the  sum  of 
$8,000.     It  likewise  made  special  findings  of 


fact  upon  certain  Interrogatories  presented. 
These  findings,  with  certain  other  facts  agreed 
to  by  counsel  under  stipulation,  may  thus  be 
summarized:  The  defendant  was  the  owner 
of  the  railroad  upon  which  the  accident  com- 
plained of  occurred,  but,  prior  to  the  time  of 
the  accident,  It  had  leased  the  road  and  all 
the  rolling  stock  and  property  of  every  kind 
used  upon  or  In  connection  trith  It  to  the 
Southern  Pacific  Company  of  Kentucky.  The 
Southern  Pacific  Company  was  at  the  time  of 
the  accident  In  the  exclusive  operatlcm  of 
said  railroad  under  the  lease.  The  side  track 
upon  which  the  accident  occtured  had  been 
constructed  by  the  Southern  Pacific  C<Knpaiiy 
as  an  aid  or  adjunct  to  the  main  line.  The 
plaintiff  at  the  time  of  the  accident  was  in 
the  employ  of  the  Southern  Pacific  Company, 
and  not  of  the  Southern  Pacific  Railroad  Com- 
pany. The  trial  court  determined  that  a  con- 
flict existed  between  the  special  findings  and 
the  general  verdict,  and  holding  that,  under 
the  special  findings,  defendant  was  entitled  to 
Judgment,  rendered  Its  decision  accordingly. 

Section  10  of  article  12  of  the  constltutlcm 
declares:  "The  legiskture  shall  not  pass  any 
law  permitting  the  leasing  or  alienation  of  any 
franchise  so  as  to  relieve  the  franchise  mr 
property  held  thereunder  from  the  liability  of 
the  lessor  or  grantor,  lessee  or  grantee,  con- 
tracted or  incurred  in  the  operation,  u«e  or 
enjoyment  of  such  franchise,  or  any  of  its 
privileges."  Upon  this  language,  appellant 
contends  that  the  constitution  gives  one  a 
right  of  action  against  the  corporation  which 
has  owned  property  for  an  Injury  which  has 
resulted  to  him  In  the  use  of  such  pn^>erty  in 
the  hands  of  a  lessee  or  grantee  of  the  original 
owner,  and  from  this  he  insists  that  Us  right 
of  action  against  the  defendant  is  e8ta1>Ushed 
by  the  constitution  itself.  The  section  in 
questiOT)  was  adopted  by  the  constitutional 
convention  without  debate.  It  is  a  provisioa 
peculiar  to  this  state.  It  has  not  so  far  t«- 
ceived  Judicial  interpretation;  yet  we  tliink 
no  dffllculty  need  be  experienced  in  arriving 
at  its  true  meaning.  It  Is  not  to  be  construed 
as  a  grant  of  authority  to  lease,  but  as  a  re- 
striction upon  the  power  of  the  legi.slature  to 
make  such  grant  of  authority.  Abbott  t. 
Railroad  Co.,  80  N.  Y.  27;  Railway  Co.  t. 
Morris,  68  Tex.  49,  3  S.  W.  457.  It  declares: 
(1)  That,  if  a  lease  or  sale  shall  be  made  of 
the  franchise  or  property  of  a  corporation,  tlie 
lessee  or  grantee  shall  take  such  franchise  or 
property  cum  onere,  subject  to  any  of  tbe  Ua- 
bilities  of  the  grantor  at  the  time  existing 
and  enforceable  against  the  franchise  or  prop- 
erty. This  provision  Is  for  the  very  obvlona 
purpose  of  preventing  a  ctH'poration,  by  selling 
or  assigning  its  franchise  or  property,  from 
savhig  harmless  the  franchise  or  property,  and 
leaving  remediless  (Hie  who  but  for  the  lease 
or  sale  could  have  enforced  against  the  prop- 
erty a  Judgment  which  he  might  recover.  It 
Is  designed,  further,  as  a  declaration  that  tbe 
forfeiture  of  a  franchise  for  an  act  committed 
or  omitted  by  tbe  charter  corporatioa  wliUe  It 
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owned  such  franchise  may  be  enforced  after 
transfer  of  the  franchise  by  sale  or  lease.  (2) 
That,  in  the  Ikands  of.  the  lessee  or  grantee, 
the  franchise  or  other  property  shall  be  sub- 
ject to  the  liabilities  which  may  be  Incurred 
in  Its  occupation,  use,  or  enjoyment  Thus, 
the  corporation  owning  the  property  wiU  not 
be  allowed  to  save  it  harmless  by  conveying  It 
to  another  corporation.  In  the  hands  of  the 
operating  corporation,  the  franchise  and  prop- 
erty will  still  be  liable,— the  one  to  forfeiture 
at  the  Instance  of  the  state,  the  other  to  ex- 
ecution levy  at  the  instance  of  any  individual 
who  has  sustained  loss  or  injury  by  reason  of 
the  wrongful  acts  of  the  operating  corpora- 
tion. But  it  will  be  noted  that  the  section 
does  not  attempt  to  give,  and  Is  not  intended 
to  give,  a  personal  action  against  a  corpora- 
tion where  none  existed  before.  It  is  design- 
ed to  subject  the  franchise  and  property  of  a 
corporation,  whether  the  franchise  be  exer- 
cised or  the  property  be  used  by  the  corpora- 
tion Itself  or  by  another,  to  liability  for  breach 
of  duty.  Otherwise,  a  corporation  might  own 
a  fully-equipped  railroad;  it  might  convey  the 
road  and  the  property  used  upon  and  with  It 
to  a  lessee  corporation  owning  no  property 
whatsoever,  and  leave  the  conduct  and  oper- 
ation of  its  property  entirely  to  the  lessee.  A 
Judgment  creditor  seeking  to  make  good  his 
claim  against  the  operating  company  would 
find  no  property  owned  by  it  upon  which  It 
could  levy.  To  prevent  this  and  many  other 
such  evasions  as  might  be  instanced,  the  con- 
etitutionnl  ppovLsion  In  question  was  adopted. 
So  far  as  the  case  at  bar  Is  concerned.  It  can 
bave  but  this  application,  and  no  more.  It 
would  enable  the  plaintiff  injured  by  the  neg- 
ligence of  his  employer,  the  lessee  company, 
to  make  good  his  judgment  under  appropriate 
procedure  out  of  the  leased  property;  but  it 
would  not  operate  to  give  the  plaintiff,  an 
employe  of  the  lessee  company,  a  right  of  ac- 
tion against  the  lessor  compnny,  upon  the  fic- 
tion that  it  was  his  employer. 

Kespondent  contends  that,  having  made  a 
valid  lease  of  all  its  railroad  property  to  the 
Southern  Pacific  Company,  It  is  absolved  from 
all  liability  to  plaintiff.  Upon  the  part  of  the 
appellant  it  is  contended  that  the  lease  Is  with- 
out sanction  from  the  constitution  and  laws  of 
the  state,  and  is  therefore  void.  Tlie  ques- 
tion of  tlie  validity  or  Invalidity  of  the  lease 
Is  thus  collaterally  presented,  but  a  decision 
upon  it  is  not  necessary  to  a  determination  of 
the  rights  of  the  parties  hereto.  If  the  lease 
■were  made  without  legislative  sanction.  It 
■would  be  void,  and,  imder  all  of  the  authori- 
ties, the  lessor  would  continue  liable  for  all 
the  negligence  of  the  lessee  affecting  the  pub- 
lic, the  latter  being  treated' as  operating  the 
road  as  the  mere  agent  of  the  lessor.  Arrow- 
smith  V.  Kailroad  Co.,  57  Fed.  165;  Thomas 
V.  RaUroad  Co.,  101  U.  S.  83;  Railroad  Co.  v. 
Winans,  17  How.  30;  Railroad  Co.  v.  Brown, 
17  Wall.  445;  Frazler  v.  Railroad  Co.,  88 
Tenn.  138, 12  S.  W.  537;  Railway  Co.  v.  Dun- 
bar, 20  III.  623;    Railroad  Co.  v.  Morris,  68 


Tex.  50,  3  S.  W.  457;  Nelson  v.  Railway  Co., 
26  Vt  717.  But,  conceding  all  tha.t  respond- 
ent claims  as  to  the  validity  of  the  lease.  It 
does  not  follow  that  respondent  is  relieved 
from  liability  to  this  plaintiff.  The  act  which 
it  Is  Insisted  affords  legislative  authority  for 
the  lease  in  question  is  entitled  "An  act  per- 
mitting and  authorizing  railway  and  other 
corporations  organized  under  the  laws  of  this 
state,  or  of  any  state  or  territory  of  the  Unit- 
ed States  of  America,  or  any  act  of  congress 
of  the  United  States  of  America,  to  do  busi- 
ness in  this  state  on  equal  terms."  '  It  Is  found 
In  the  Statutes  of  1880,  at  page  21.  No  terms 
of  the  act  afford  exemption  In  any  respect  to 
the  lessor  company.  Where  a  statute  author- 
izing leases  contains  no  clause  exempting  the 
lessor  from  liability,  It  Is  well  settled  that  the 
lessor  still  remains  liable  for  an  injury  result- 
ing from  the  negligent  omission  of  a  duty 
otred  by  It  to  the  public,  such  as  the  proper 
construction  of  Its  road,  station  houses,  etc. 

In  Railway  Co.  v.  Curl,  28  Kan.  622,  a  rail- 
way company  constructed  Its  track,  and  In 
the  construction  omitted  to  make  sufficient 
cattle  guards  where  the  track  entered  and  left 
an  unfenced  field.  Thereafter  the  railroad 
was  leased  to  another  company,  which,  at  the 
time  of  the  injury  complained  of,  was  In  the 
full  possession  and  use  of  the  track,  and,  by 
the  terms  of  its  lease,  had  contracted  to  dis- 
charge all  statutory  obligations  and  duties  im- 
posed upon  the  lessor  company.  Tlie  owner 
of  land  adjacent  to  the  railroad  brought  his  ac- 
tion against  the  lessor  company  to  recover 
damages  for  injuries  sustained  to  his  crops 
by  straying  cattle.  Justice  Brewer,  In  deliv- 
ering the  opinion  of  the  court,  said:  "Defend- 
ant contends  that,  where  the  statute  author- 
izes the  lease  by  one  railroad  company  to  an- 
other of  Its  track,  the  lessor  company  Is  not 
responsible  for  Injuries  caused  by  the  torts 
of  the  lessee  company,  and,  in  support  of  that 
doctrine,  cites  some  authorities.  To  a  certain 
extent  this  proposition  la  true.  If  the  Injury 
results  from  negligence  hi  the  handling  of 
trains  or  in  the  omission  of  any  statutory 
duty  connected  with  the  management  of  the 
road,— matters  in  respect  to  which  the  lessor 
company  could.  In  the  nature  of  things,  have 
no  control,— then  the  lessee  company  will  alone 
be  responsible;  but,  when  the  Injury  results 
from  the  omission  of  some  duty  which  the 
lessor  Itself  owes  to  the  public  in  the  first 
Instance, — something  connected  with  the 
building  of  the  road, — then  we  think  the  com- 
pany assuming  the  franchise  cannot  divest  It- 
self of  responsibility  by  leasing  its  track  to 
some  other  company.  Thus,  for  instance.  In 
the  case  at  bar  tlie  defendant  was  charged 
with  the  duty  of  placing  sufficient  cattle 
guards  before  It  either  used  this  track  which 
It  constructed,  or  permitted  any  one  else  to 
use  It;  and  It  cannot  divest  itself  of  respon- 
sibility for  injuries  resulting  from  such  omis- 
sion by  leasing  its  track  to  some  other  com- 
pany. The  injury  resulted  directly  from  its 
own  wrong,  and  not  from  any  mere  negli- 
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gence  on  the  part  of  the  St.  Louis  &  San  Fran- 
cisco Railroad  Company.  It  cannot  relieve 
itself  by  contracting  with  some  other  party 
to  discharge  Its  statutory  duty.  •  •  •  The 
defendant  omitted  this  duty,  and,  by  the  stat- 
ute, Is  responsible  for  all  damages  sustained 
by  reason  of  such  omission."  In  Nugent  v. 
Raih-oad  Co.,  80  Me.  62,  12  Atl.  797,  the  de- 
fendant railroad,  under  express  authority  of 
law,  had  leased  Its  road  to  the  Portland  & 
Ogdensburg  Railroad,  which  latter  road  was 
engaged  In  Its  management  and  operation.  A 
brakeman  of  the  Portland  &  Ogdensburg  road 
sued  defendant  for  personal  injuries  received 
by  reason  of  the  negligent  construction  of  an 
awning  at  a  station  house  built  by  defendant 
company.  The  case  received  elaborate  con- 
sideration. The  action  of  the  brakeman 
against  the  owning  road  was  sustained,  and 
the  rule  deduced  in  the  following  language: 
"Herein,  as  we  think,  lies  the  true  distinction 
which  marks  the  dividing  line  of  the  lessor's 
responsibility.  In  other  words,  an  authorized 
lease,  without  any  exemiytion  clause,  absolves 
the  lessor  from  the  torts  of  the  lessee  result- 
ing from  the  negligent  operation  and  handling 
of  its  trains,  and  the  general  management  of 
the  leased  road  over  which  the  lessor  could 
have  no  control.  But  for  an  injury  resulting 
from  the  negligent  omission  of  some  duty 
owed  to  the  public,  such  as  the  proper  con- 
struction of  its  roads,  station  houses,  etc.,  the 
chartered  company  cannot,  in  the  absence  of 
statutory  exemption,  discharge  itself  of  legal 
responsibility."  In  Arrowsmith  v.  Railroad 
Co.,  57  Fed.  165,  the  same  role  is  enunciated, 
and  numerous  authorities  cited  in  sui^)ort 
thereof.  Indeed,  a  somewliat  extended  ex- 
amination of  the  cases  Justifies  the  conclusion 
that  this  principle,  at  least,  is  accepted  with- 
out conflict.  An  analysis  of  the  ease  of  Rail- 
way Co.  V.  Culberson,  72  Tex.  375,  10  S.  W. 
706,  a  case  upon  which  respondent  strongly 
relies,  will  disclose  that  the  law  there  enun- 
ciated is  not  only  not  at  variance  with  the 
principle  above  mentioned,  but  embodies  a  dis- 
tinct recognition  of  it.  In  that  case  an  em- 
ploye of  the  operating  company  sued  the  lessor 
company,  claiming  damages  for  Injuries  sus- 
tained by  reason  of  defective  appliances  fur- 
nished by  the  operating  company.  The  court 
held,  and  very  properly,  that  such  an  action 
would  not  He  against  the  lessor  company,  and 
said:  "It  may  be  that  if  the  injury  had  oc- 
curred by  reason  of  a  defect  in  the  roadbed  or 
track,  and  not  by  reason  of  a  defect  in  the 
engine,  the  company  charged  with  the  duty 
of  keeping  up  the  road  would  l>e  liable.  But 
if  it  were  true  tliat  the  injury  was  caused 
entirely  by  another  company  operating  the 
owner's  road,  and  was  Inflicted  upon  one  of 
Its  employes  by  reason  of  a  defect  in  machin- 
ery entirely  under  its  control,  it  is  diflicult 
to  see  upon  what  principle  of  policy  or  justice 
tlie  lessor  should  be  held  liable,  merely  be- 
cause it  owned  the  road." 

In  aU  cases  where  a  valid  lease  is  found 
(or,  as  in   this  discussion,   where   It  is   as- 


sumed), the  lessor  company  owe*  no  duty 
whatsoever  as  an  employer  to  the  operatives 
of  the  lessee  company.     The  claim  of  the  re- 
lationship of  employer  and  employ^  under 
such   circumstances   Is   a  false   claim   and 
quantity.     It  does  not  exist.     The  responsi- 
bility of  the  lessor  company  when  it  attaches 
does  not  spring  from  this  relationship,  but 
arises  from  a  failure  of  the  lessor  company 
to  perform  Its  duty  to  the  public,  of  which 
public  the  employ^  of  the  operating  company 
may  be  regarded   as   one.     Thus,    In   those 
cases  where  the  injury  has  resulted  to  an 
employe  of  the  operating  company  by  reason 
of  the  negligence  of  a  fellow  servant,  or  of 
want  of  skill  and  care  of  the  lessor  company 
In  managing  the  road,  or  In  negligence  in 
furnishing  suitable  appliances,  these  and  kin- 
dred matters  being  entirely  and  exclusively 
within  the  control  of  the  lessee  company,  for 
injury  which  may  result  the  lessor  is  In  no 
way  responsible.     But,  where  injury  has  re- 
sulted to  an  employ^  of  the  operating  com- 
pany by  reason  of  a  failure  of  the  lessor  to 
perform  its  public  duty,  as  in  Its  failure  to 
construct  a  safe  road,  as  is  here  charged,  the 
injured  employ^  may  sue  the  lessor  company, 
as  one  of  the  public,  for  its  failure  to  p«- 
form  that  duty,  and  not  because,   between 
himself  and  the  lessor  company,  the  relation 
of  employ^  and  employer,  or  any  relation  of 
contractual  privity,  exists.     As  Is  said  In  Xn- 
gent  V.  Railroad  Co.,  supra,  where  the  brmke- 
man  of  the  lessee  road  was  injured  by  rea- 
son of  the  defective  construction  of  the  sta- 
tion house  by  the  charter  company:     "Our 
opinion,  therefore,  is  that  the  plaintiff   bad 
the  lawful  right,  as  brakeman  on  the  train 
of  the  P.  &  O.,  to  pass  and  repass  by  the 
Bethlehem  station  house  of  the  defendant, 
which,  therefore,  owed  a  duty  to  him  to  con- 
struct and  maintain  its  station  house  there 
in  such  a  reasonably  safe  manner  that  its 
awning  would  not  injure  him  while  in  the 
performance  of  his  duty  with  due  care,  and 
that  a  negligent  breach  of  that  duty  by  the 
defendant  having  resulted  in  a  personal  la- 
jury  to  the  plaintiff,  without  fault   on   his 
part,  he  is  entitled  to  maintain  this  actios 
therefor."     So,  here,  the  charge  against  the 
defendant  is  that  the  injury  resulted  by  rea- 
son of  its  imperfect  construction  and   maia- 
tenance  of  the  rails  and  track  of  its  road. 
The  verdict  of  the  Jury  for  plaintiff  Is  its  dec- 
laration that  the  charge  was  substantiated 
by  the  evidence,  and  the  nature  of  the  omis- 
sion or  dereliction  is  such  as  to  entitle  the 
plaintiff  to  compensation  from  the  def endaat 
herein  for  injuries  which  may  have  resolted 
to  him  by  rea.son  of  It. 

As  has  been  indicated,  the  plaintilC  In  this 
case  has  averred  that  he  was  an  employ^  «^ 
the  defendant  corporation.  The  proofs  tn 
this  regard  disclose  that  he  was  in  the  em- 
ploy of  the  Southern  Pacific  Company.  Tbe 
variance  we  think  to  be  immaterial.  Tbe 
averment  could  be  eliminated,  and  a  cause  of 
action    would    stiU    remain.     Plaintiff     lias 
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pleaded  and  ^sbown  to  the  satisfaction  of  the 
Jury  that  he  was  not  a  trespasser  upon  the 
railroad  at  the  time  and  place  where  he  met 
with  his  injurj',  but  that  he  was  there  under 
lawful  employment;  that,  in  pursuit  of  his 
vocation,  he  met  with  an  injury  occasioned 
by  defendant's  defectivfe  construction  of  its 
roadbed,  for  which  injury  the  defendant  is, 
in  law,  responsible.  It  follows  that  there  Is 
fto  irreconcilable  conflict  between  the  special 
findings  and  the  general  verdict  of  the  jury, 
and  the  court  should  therefore  have  entered 
judgment  for  plaintiff.  The  judgment  Is  re- 
versed, and  the  cause  remanded,  with  in- 
structions to  the  trial  court  to  enter  judg- 
ment in  favor  of  plaintiff  and  appellant,  un- 
der the  general  verdict  of  the  jury. 

We  concur:  TEMPLE,  J.;  McFARLAND,  J. 


(116  Cal.  84) 

GARDNER  v.  SAMUELS  et  al.     (S.  F.  330.) 

(Supreme  Court  of  California.     Feb.  15,  180T.) 

Lease— Claim  fok  Impkovemexts— Misjoixdek  of 
UEPESnANTS— Demukbek. 

1.  A  demurrer  for  misjoinder  of  parties,  mere- 
ly stating  that  demurrant  was  improperly  join- 
ed with  the  other  defendants,  is  sutUcieut. 

2.  Provision  in  a  lease  that  "it  is  ♦  *  • 
covenanted  and  agreed"  by  and  between  the 
parties  that  the  lessee  may  make  improvements, 
and  the  lessor,  for  himself,  his  heirs,  administra- 
tors, and  assigns,  agrees  to  pay  the  lessee  there- 
for at  expiration  of  lease,  gives  the  lessee  no 
claim  therefor  against  one  to  whom  the  land  is 
conveyed  after  termination  of  lease  and  sur- 
render by  the  lessee,  and  no  lien  on  the  prem- 
ises, but  merely  a  personal  claim  against  the 
lessor. 

3.  A  lessor  sued  by  his  lessee  for  improve- 
ments cannot  demur  for  misjoinder  of  defend- 
ants i)ecause  of  joinder  of  his  grantee,  against 
whom  no  cause  of  action  is  stated. 

Department  1.  Appeal  from  superior  court, 
Napa  county;  B.  D.  Ham,  Judge. 

Action  by  Gardner  against  Samuels  and  an- 
other. Judgment  for  defendants.  Plaintiff 
appeals.    Reversed. 

Henry  C.  Gesford  and  H.  M.  Barstow 
(Dinkelsplel  &  Gesford,  of  counsel),  for  ap- 
pellant.   F.  E.  Johnston',  for  respondents. 

HARRISON,  J.  The  plaintiff  leased  from 
the  defendant  Samuels,  November  18,  1886, 
a  tract  of  land  in  Napa  county,  for  the  term 
of  three  years  from  May  2,  1887,  and  entered 
Into  possession  of  said  land  at  the  com- 
mencement of  the  term,  and  at  its  expiration. 
May  2,  1890,  surrendered  the  premises  to  the 
defendant.  The  lease  contained  the  follow- 
ing agreement:  "It  is  further  mutually  cove- 
nanted and  agreed  by  and  between  said  par- 
ties that  said  party  of  the  second  part  may 
at  any  time  prior  to  the  going  into  effect  of 
this  lease  go  upon  said  premises  to  make 
such  improvements  as  he  shall  deem  neces- 
sary, and  said  party  of  the  first  part,  for 
bimself,  his  heirs,  administrators,  and  as- 
signs, agrees  to  pay  unto  said  party  of  the 
second  part,  at  the  expiration  of  this  lease, 


for  any  and  all  improvements  placed  upon 
said  premises  by  said  party  of  the  second 
part,  not  to  exceed  the  sum  of  $1,500,"  with 
provision  for  the  determination  of  the  value 
by  agreement  or  by  arbitration.  In  pursu- 
ance of  this  agreement  the  plaintiff  made 
certain  improvements  of  a  permanent  na- 
ture upon  the  land,  which  at  the  expiration 
of  the  term  were  of  the  value  of  $2,200.  The 
defendant  Morris  became  the  owner  of  the 
land  on  the  10th  day  of  November,  1891,  and 
since  that  time  has  been  the  owner  and  in 
possession  thereof,  and  before  he  purchased 
the  same  bad  full  notice  that  the  plaintiff 
had  made  these  improvements,  and  also  of 
the  agreement  by  Samuels  to  pay  him  there- 
for, and  of  his  failure  to  make  such  pay- 
ment. At  the  expiration  of  the  term  Samuels 
refused  to  agree  with  the  plaintiff  upon  the 
value  of  the  Improvements,  or  to  pay  him 
anything  therefor,  and  in  April,  1894,  the 
plaintiff  requested  Samuels,  and  also  the  de- 
fendant Morris,  to  submit  the  determination 
of  their  value  to  arbitration,  as  provided  In 
the  lease,  and  named  an  arbitrator  therefor, 
but  they  each  refused  either  to  submit  the 
same  to  arbitration,  or  to  pay  for  said  Im- 
provements. Plaintiff  thereupon  brought  the 
present  action  to  recover  from  Samuels  the 
sum  of  !fl,5t)0,  and  that  It  be  decreed  to  be  a 
lien  upon  the  land  so  leased,  and  for  a  sale 
thereof  in  satisfaction  of  said  lien.  The  de- 
fendants severally  demurred  to  the  com- 
plaint for  want  of  facts  to  constitute  a  cause 
of  action,  and  also  for  a  misjoinder  of  par- 
ties defendant;  each  specifying  in  his  de- 
murrer that  he  was  improperly  joined  with 
the  other.  The  court  sustained  the  demur- 
rers, and  from  the  judgment  entered  there- 
on the  plaintiff  has  appealed. 

1.  The  demurrer  was  sufficient  In  form. 
Each  of  the  defendants  distinctly  specified 
therein  that  the  ground  of  his  demurrer  for 
misjoinder  of  parties  defendant  was  that  he 
was  improperly  joined  with  the  other  de- 
fendant. It  was  not  necessary  to  incorpo- 
rate Into  the  demurrer  an  argument  in  sup- 
port thereof,  or  to  state  therein  the  reasons 
why  such  misjoinder  was  improper.  A  de- 
murrer couched  in  the  language  of  the  stat- 
ute would  have  been  insufllcient  (O'Callaghan 
V.  Bode,  84  Cal.  489,  24  Pac.  269);  but  a  de- 
murring party,  by  designating  the  defend- 
ants who  are  Improperly  joined  with  him, 
sufficiently  calls  the  plaintiff's  attention  to 
his  objection  to  the  complaint. 

2.  The  demurrer  of  the  defendant  Morris 
was  properly  sustained.  The  agreement  of 
Samuels  to  pay  the  value  of  the  Improvements 
was  not  a  covenant  which  could  be  enforced 
against  one  who  purchased  the  land  after  the 
breach  of  such  agreement.  There  was  no  cov- 
enant on  the  part  of  the  plaintiff  to  make  any 
improvements.  He  was  merely  given  the  per- 
mission to  do  so,  and  the  agreement  of  Samuels 
was  only  for  the  payment  of  money  therefor. 
Such  an  agreement  Is  personal,  and  does  not 
bind  the  assignee  of  the  reversioa     Bream 
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V.  Dickerson,  2  Humph.  126.  Section  1466, 
Civ.  Code,  declares:  "No  one  merely  by  rea- 
son of  baring  acquired  an  estate  subject  to 
a  covenant  runnli^  with  the  land  Is  liable  for 
a  breach  of  the  covenant  before  he  acquired 
the  estate,  or  after  he  has  parted  with  it  or 
ceased  to  enjoy  its  benefits."  See,  also,  Bailey 
V.  Richardson,  66  Cal.  416,  5  Pac.  010.  Upon 
the  breach  of  this  agreement  the  plaintiff  had 
merely  a  right  of  action  against  Samuels  which 
was  purely  personal,  and  which  was  not  as- 
sumed by  Morris  when  he  subsequently  be- 
came the  owner  of  the  land.  Nor  did  the 
agreement  of  Samuels  have  the  efffect  to  give 
to  the  plaintiff  a  lien  upon  the  land  for  the 
security  of  this  payment.  It  was  held  in 
Ecke  V.  Fetzer,  65  Wis.  55,  28  N.  W.  266,  In 
an  action  of  ejectment,  that  a  covenant  by 
wltlch  the  lessor  agreed  that  at  the  expiration 
of  the  term  he  would  pay  for  Improvements 
that  should  be  placed  upon  the  land  by  the 
tenant  during  the  term,  bound  an  assignee  of 
the  lease,  "who  took  the  assignment  of  the 
lease  during  the  term,  and  received  rent  as 
such  assignee  during  said  term,"  and  that  the 
tenant  was  entitled  to  retain  possession  of  the 
leased  premises  until  such  payment  should  be 
made.  This  right  in  the  tenant  exists,  how- 
ever, not  by  virtue  of  a  lien  on  the  land  for 
the  value  of  the  improvements,  but  upon  the 
principle  that  the  landlord,  having  agreed  to 
pay  for  the  improvements,  cannot  maintain 
ejectment  and  compel  their  delivery  until  such 
payment  is  made.  If  the  tenant  surrenders 
the  possession,  he  cannot  afterwards  claim  a 
lien  thereon  as  against  a  subsequent  purchas- 
er from  the  landlord.  In  Fowler  v.  Insurance 
Co.,  28  Hun,  195,  the  trustees  of  a  trust  estate 
made  an  agreement  with  their  lessee  that  at 
the  expiration  of  the  term  he  should  be  paid 
for  certain  improvements  which  he  mlsht 
make  upon  the  property,  but  did  not  bind 
themselves  for  Its  payment,  and  it  was  lield 
that,  as  the  trustees  made  the  agreement  only 
In  their  representative  capacity,  the  trust  es- 
tate was  bound  therefor,  and  the  lessee  was  en- 
titled to  have  the  amount  decreed  to  be  a  lien 
upon  the  trust  estate.  This  was  the  applica- 
tion of  a  well-known  rule  of  equity,  and  differs 
essentially  from  the  principles  governing  the 
present  case.  The  parties  could  have  Inserted 
In  their  lease  an  agreement  that  the  value  of 
the  Improvements  should  be  a  lien  upon  the 
land  to  be  secured  thereby,  but  their  omission 
to  do  so  Implies  that  such  was  not  their  inten- 
tion, and  the  plaintiff  is  therefore  deprived  of 
the  right  to  such  lien.  In  the  absence  of  an 
agreement  to  that  effect,  a  tenant  has  no  lien 
upon  the  leased  land  for  improvements  placed 
thereon  under  an  agreement  with  the  landlord 
to  pay  for  the  same  at  the  expiration  of  the 
term.  Ilite  v.  Parks,  2  Tenn.  Ch.  375;  Taylor 
V.  Baldwin,  10  Barb.  582;  Coflin  v.  Tahnan, 
8  N.  Y.  4fi5;   Beck  v.  Blrdsall,  19  Kan.  550. 

3.  The  complaint  sufficiently  states  a  cause 
of  action  against  the  defendant  Samuels.  It 
is  urged  by  the  respondent,  however,  that  the 
demurrer  of  Samuels  was  properly  sustained 


by  reason  of  the  misjoinder  of  Morris  with 
him  as  co-defendant     The  prorlslon  authoris- 
ing a  demurrer  for  the  misjoinder  of  parties 
defendant  is  taken  from  the  system  of  equity 
pleadhjg    which    formerlv    prevailed.     Under 
that  system  such  demurrer  could  be  interpoeed 
only  by  the  party  who  was  improperly  made  a 
defendant.     A  defendant  against  whom  there 
was  a  sufBclent  complaint  could  not  object 
that  others  who  had  no  interest  la  the  subject-* 
matter  of  the  suit  were  made  defendants,  un- 
less it  also  appeared  tliat  his  interests  were  af- 
fected thereby.     Story,  Eq.  PL  f  544;    Beach, 
Mod.  Eq.  Prac.  §§  80,  254;  Cherry  v.  Monro,  2 
Barb.  Ch.  618.     This  ground  of  demurrer  b 
authorized  by  the  Code  of  Missouri,  and  it  (s 
held  in  that  state  that  the  former  rule  in  equi- 
ty is  to  be  followed.     Ashby  v.  Winston,  26 
Mo.  210.     Another  rule  of  pleading  prescribed 
by  the  Code,  which  Is  also  taken  from  the  equi- 
ty system.  Is  the  provision  of  section  379,  Code 
Civ.  Proc.:   "Any  person  may  be  made  a  de- 
fendant who  has  or  claims  an  Interest  in  the 
controversy  adverse  to  the  plaintiff,  or  who  is 
a   necessary  party  to  a  complete  determina- 
tion  or   settlement  of   the   question   Involved 
therein."     The   "controversy"   here   n««Ti«»^   Is 
the   claim   for   relief    made   by    the   plaintUT 
against  the  defendants,  which  he  sets  forth  in 
his  complaint.     In  the  present  case  this  daim 
Is  to  have  the  amount  of  his  demand  against 
Samuels  for  the  value  of  the  improvementm 
placed  upon  the  land  declared  to  be  a  lien 
thereon,  and  to  have  the  land  sold  for  its  pay- 
ment.    As  Morris  is  alleged  to  have  an  inter- 
est In  the  land,  he  is  a  necessary  party  to  tlte 
determination  of  such  an  action,  and  he  can- 
not be  said  to  be  improperly  joined  as  a  de- 
fendant, even  though  the  complaint  does  not 
sufficiently  state  an  affirmative  cause  of  ac- 
tion against  him.     If  the  relief  sought  by  a 
plaintiff  by  reason  of  the  cause  of  action  as 
framed  in  his  complaint  would  render  all  of 
the  persons  named  as  defendants  proper  par- 
ties to  entitle  him  to  such  relief,  a  defendant 
again.st  whom  a  sufficient  cause  of  ac^n   is 
stated  cannot  demur  for  misjoinder  of  defend- 
ants because  the  complaint  does  not  sufficient- 
ly state  a  cause  of  action  against  another  de- 
fendant.    "It  is  only  where  the  complainant 
has  some  ground  of  relief  against   eacb    de- 
fendant, and    where    bis    claims    for    relief 
against  them  respectively  are  improperly  join- 
ed in  one  suit,  so  as  to  make  the  bill  multifari- 
ous, that  each  defendant  lias  the  right  to  de- 
mur upon  the  ground  that  the  other  defendants 
are  improperly  joined  with  him  In  the  suit." 
Cherry  v.  Monro,  2  Barb.  Ch.  027.     In  an  ac- 
tion  to  foreclose  a  mortgage  the   mortgagor 
cannot  demur  for  the  misjoinder  of  a  defend- 
ant whose  alleged  claim  does  not-  appear  to 
constitute  a  lien  upon   the  mortgaged   laxtda. 
nor  can  the  maker  of  a  promissory  note  demur 
to  a  complaint  against  him  and  the  indorser 
for  the  misjoinder  of  the  indorser  because  the 
complaint  fails  to  state  facts  sufficient  to  bind 
the  latter.     The  judgment  is  reversed,  and  the 
court  below  is  directed  to  overrule  the  deznnr- 
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rer  of  the  defendant  Samuels,  with  leave  to 
him  to  answer  within  such  time  as  It  may  des- 
ignate. 


We    concnp: 
ROUITBi  J. 


VAN     FLEEir,     J.;      GA- 


(116  Cal.  Ill) 

VWUON  T.  BICKNBIJi,  Oonnty  Anditor. 

(li.  A.  236.) 

(Supreme  Ooart  of  California.    Feb.  23,  1887.) 

Statute — Repeal  bt  Impuoation— County  Offi- 

ceks— compexsation. 

t.  Pol.  Code,  §  4109,  as  amended  March  7, 
1881  (St.  1881,  p.  72),  providing  that  certain 
county  ofBcers  shall  take  office  on  the  first 
Monday  after  the  1st  day  of  January  succeed- 
ing the  election,  and  hold  for  two  years,  was  re- 
pealed by  the  county  government  act  of  1891 
(St.  1891,  p.  314.  §  60),  providing  that  such 
officers  shall  hold  till  iheir  successors  are  qual- 
ified. 

2.  Under  the  county  government  act  of  1891 
(St.  1891.  p.  314,  §  60),  providing  that  certain 
county  officers — whose  compensation  is  fixed  at 
an  annual  sum— shall  hold  office  from  the  first 
Monday  after  the  1st  day  of  January  next  suc- 
ceeding their  election  till  their  successors  are 
qualified,  such  officers  are  entitled  to  be  paid 
for  the  actual  time  they  serve. 

3.  Such  right  is  not  affected  by  section  221 
of  said  act.  which  requires  the  county  anditor 
to  draw  his  warrant  on  the  first  Monday  of 
each  month  for  the  salary  due  these  officers  for 
the  preceding  month. 

Commissions^'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles  coun- 
ty;   Lucien  Shaw,  Judge. 

Petition  by  Henry  C.  Dillon  for  a  writ  of 
mandamus  to  compel  Charles  C.  Blcknell,  and- 
itor of  Los  Angeles  county,  to  Issue  a  warrant 
In  favor  of  petitioner.  Prom  a  judgment  for 
petitioner,  defendant  appeals.     Affirmed. 

J.  A.  Donnell  and  Geo.  M.  Holton,  for  appel- 
lant. M.  W.  Conkllng  and  H.  0.  Dillon,  for 
respondent. 

HATNES,  C.  Plaintiff  was  elected  district 
attorney  of  Los  Angeles  coimty,  at  the  general 
election  In  November,  1892,  and  entered  upon 
his  said  office  on  the  2d  day  of  January,  1893, 
that  being  the  first  Monday  after  the  Ist  day 
of  Jannary;  and  his  term  of  office  exphred  on 
the  7th  day  of  January,  1895,  tliat  being  also 
the  fii'st  Monday  after  the  1st  day  of  January 
of  that  year.  The  salary  was  $4,000  per  an- 
num, and  he  received  from  the  salary  fund  of 
the  county  $8,000,  which  was  paid  him  In 
monthly  Installments  of  $333%  per  month,  by 
warrants  drawn  by  defendant  upon  the  coun- 
ty treasurer,  as  provided  by  section  221  of  the 
countj-  government  act  of  1891  (St.  1891,  p. 
419).  Plaintiff,  claiming  that  he  served  as 
district  attorney  five  days  more  than  two  offi- 
cial years,  demanded  of  the  defendant,  as  such 
auditor,  that  be  draw  a  warrant  upon  the  coun- 
ty treasurer  for  his  salary  for  said  five  days, 
amounting  to  $54.50.  The  auditor  refused  to 
issue  said  warrant,  and  the  court  below,  upon 
the  petition  of  the  plaintiff,  rendered  Judgment 
directing  a  peremptory  writ  of  mandate  to  is- 


sue as  prayed  for  by  plaintiff,  and  from  said 
judgment  the  defendant  aptieals. 

Article  20,  S  20,  of  the  constitution  provides 
as  follows:  "Elections  of  the  officers  provided 
for  by  the  constitution,  except  at  the  election 
In  the  year  1879,  shall  be  held  on  the  even 
numbered  years  next  before  the  expiration  of 
their  respective  terms.  Terms  of  such  offi- 
cers shall  commence  on  the  first  Monday  after 
the  first  day  of  January  next  following  their 
elecUon."  SecUon  4,109  of  the  PoUtlcal  Code, 
as  amended  March  7,  1881  (St.  1881,  p.  72), 
Is  as  follows:  "All  elective  county,  city  and 
township  officers,  except  superior  court  Judges, 
superintendents  of  schools  and  assessors,  shall 
be  elected  at  the  general  election  to  be  held 
in  the  year  1882,  and  at  the  general  election 
to  be  held  every  second  year  thereafter,  and 
shall  take  office  on  the  first  Monday  after 
the  first  day  of  January  next  succeeding  theh- 
election,  and  shall  bold  office  for  two  years. 
The  years  that  said  officers  are  to  hold  office 
are  to  be  computed  respectively  from  and 
Including  the  first  Monday  after  the  first  day 
of  January  of  any  one  year  to  and  including 
the  first  Monday  after  the  first  day  of  January 
of  the  next  succeeding  year;  provided,"  etc. 
It  is  conceded  that,  if  that  section  of  the  Polit- 
ical Code  is  still  in  force.  It  is  conclusive  as 
to  what  constitutes  the  official  year,  and  that 
under  Its  provision  the  demand  made  by  the 
I  plaintiff  was  unauthorized.  It  Is  contended, 
j  however,  that  said  section  has  been  repealed, 
;  and  whether  It  has  l»een  repealed  or  not  Is, 
I  therefore,  the  controlling  question. 

Tlie  county  government  act  of  1883  (Deer- 
Ing's  Pol.  Code,  Append,  p.  850,  §  60)  Is  as  fol- 
lows: "The  elective  county  and  township  offl- 
I  ceis  (except  superintendent  of  public  schools 
and  assessors)  shall  be  elected  at  the  geneni 
election  to  be  held  in  November,  1884,  and  ev- 
ery two  years  thereafter,  and  shall  take  office 
at  12  o'clock  meridian  on  the  first  Monday  aft- 
er the  first  day  of  January  next  succeeding 
their  election.  *  •  ♦  All  officers  elected 
under  the  provisions  of  this  act  shall  hold  office 
nntll  their  successnrs  are  elected  or  appointed 
and  qualified."  The  county  government  act 
of  1891  (St.  1891,  p.  314,  §  60)  contained  the 
same  provision  as  to  the  time  when  officers 
should  enter  upon  their  office,  and  contained 
also  the  provision  that  all  officers  elected  under 
it  should  hold  office  until  their  successors  are 
elected  or  appointed  and  qualified.  We  think 
It  clear  that  these  subsequent  acts  repealed 
section  4100  of  the  Political  Code  as  amended 
March  7,  1S81,  though  none  of  them  contained 
any  provision  expressly  repealing  that  section. 
Said  section  60  Is  a  revision  of  said  section 
4109.  It  covers  the  same  ground,  with  the  ex- 
ception of  the  clause  definhig  how  the  official 
year  shall  be  computed,  but  changes  a  number 
of  its  provisions,  the  more  important  of  which 
are  the  following:  The  old  section  provided 
that  the  election  shall  be  held  "at  the  general 
election  to  be  held  in  the  year,"  etc.  The  new 
act  inserted  the  word  "November"  In  that 
sentence,  thus  changhig  the  time  of  the  elec- 
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tlon  from  September  to  November.  In  the 
clause  in  the  old  act  providing  that  the  officer 
shall  take  office  on  the  first  Monday  after  the 
1st  day  of  January  next  succeeding  his  elec- 
tion, and  shall  hold  office  for  two  years,  the 
words  "twelve  o'clock  meridian"  wei'e  insert- 
ed, and  instead  of  tlie  provision  that  he  should 
hold  office  for  two  years  it  was  provided  "that 
all  officers  elected  under  the  provisions  of  this 
act  shall  hold  office  until  their  successors  are 
elected  or  appointed  and  quahfied,"  thus  re- 
peating the  rule  fixed  by  section  879,  Pol. 
Code,  for  the  termination  of  his  incumbency 
of  the  office.  Tills  change  in  the  section,  we 
think,  conclusively  indicates  that  the  new  sec- 
tion was  intended  to  be  a  revision  of  the 
former  section,  and  preserved  all  of  its  provi- 
sions that  were  intended  to  be  retained. 

We  think  the  rule  was  correctly  stated  by 
the  learned  Judge  of  the  court  below  that: 
"Wherever  it  clearly  appears  that  the  inten- 
tion of  the  legislature  by  the  later  act  is  to 
revise  the  entire  subject-matter  of  the  former, 
the  subsequent  act  operates  as  a  repeal  of  the 
former,  although  it  contains  no  precise  words  . 
to  that  effect."  Treadwell  v.  Yolo  Co.,  62 
Cal.  504;  Chamock  v.  Rose,  70  Cal.  192,  11 
Pac.  625;  Hanley  v.  Sixteen  Horses,  97  Cal. 
183,  32  Pac.  10;  Ex  parte  Benjamin,  65  Cal. 
310,  4  Pac.  23.  In  Sedgwick  on  Statutory 
Law  (page  124)  it  is  said:  "Evf  n  if  a  subse- 
quent statute  be  not  repugnant  in  all  its  pro- 
visions to  a  prior  one,  yet,  If  the  later  statute 
was  clearly  intended  to  prescribe  the  only  rule 
which  should  govern  in  the  case  provided  for, 
It  repeals  the  original  act."  Appellant  con- 
tends, however,  that  other  provisions  of  the 
county  government  act  of  1891  are  inconsist- 
ent with,  and  do  not  Justify,  the  conclusion  of 
the  court  below,  and  cites  the  following  sec- 
tion of  that  act:  "Sec.  221.  The  salaries  of 
such  officers  named  in  this  act,  as  are  entitled 
to  salaries,  shall  be  paid  monthly  out  of  the 
county  treasury;  and  it  shall  be  the  duty  of 
the  auditor,  on  the  first  Monday  of  each  and 
eveiy  month,  to  draw  his  warrant  on  the 
county  treasurer  in  favor  of  each  of  said  of- 
ficers for  the  amount  of  salary  due  him  under 
the  provisions  of  this  act  for  the  preceding 
month."  The  above  section  was  also  Incor- 
porated in  the  county  government  act  of  1893. 
Section  117  of  the  county  government  act  of 
1891  (St.  1891,  p.  323)  provided  as  follows: 
"All  warrants  Issued  by  the  auditor  during 
each  year,  commencing  with  the  first  Monday 
after  the  first  day  of  January,  must  be  num- 
bered consecutively,  and  the  number,  date  and 
amount  of  each,  and  the  name  of  the  person 
to  whom  payable,  and  the  purpose  for  which 
drawn  must  be  stated  theret  a.  *  *  *"  We 
do  not  think  these  sections  sustain  appellant's 
construction.  Said  section  221  requires  the 
auditor  to  draw  his  warrant  on  the  first  Mon- 
day of  the  month  in  which  the  term  of  office 
expires;  yet  It  may  happen,  and  does  occa- 
sionally happen,  that  the  first  Monday  in  Jan- 
uary Is  the  1st  day  of  January,  and  the  term 
of  the  incumbent  does  not  In  that  case  expire 


until  the  second  Monday;  and  In  that  caae, 
upon  the  theoiy  of  appellant  that  the  month 
for  which  the  warrant  Is  drawn  is  necessarily 
from  the  first  Monday  of  the  precedmg  ujuuih 
to  the  first  Monday  of  the  succeeding  nacHith, 
it  would  clearly  appear  that  the  incombent 
does  not,  under  his  theory,  always  receive 
pay  for  the  full  time  for  which  he  serves, 
whether  his  successor  Is  elected  and  qualified 
on  the  day  fixed  by  the  statute  or  not.  In- 
deed, under  the  statute  fixing  the  commence- 
ment and  termination  of  the  terms  of  county 
officers  It  can  never  happen  that  the  term  coo- 
sists  of  precisely  two  years,  it  being  some- 
times more  and  sometimes  less;  and  therefore 
the  provision  fixing  the  compensation  at  an 
annual  sum  should  be  construed  as  fixing 
the  rate  of  compensation  to  be  paid  for  the 
time  the  officer  actiiaily  serves.  This  con- 
stmctloQ  will  do  exact  Justice  between  the 
preceding  and  succeeding  officers,  and  not  in- 
crease the  burden  to  be  borne  by  the  people. 
The  Judgment  appealed  from  should  be  af- 
firmed. 

I  concur:     SEARLS,  O. 

PER  CURIAM.  For  the  reasons  given  bi 
the  foregoing  opinion,  the  Judgment  appealed 
from  is  affirmed. 

(6  Cal.  Unrep.  «11). 

CITY  AND  COUNTY  OF  SAN  FRANCISCO 
V.  GROTE.     (S.  F.  379.)  i 

(Supreme  Court  of  California.     Feb.  23,  189T.) 

EjBOTMENT— Title  to  Maintaik. 

A  city  cannot  maintain  ejectment  for  re- 
covery of  possession  of  a  street  dedicated  to  the 
public  by  user,  without  showing  ownership  in 
the  fee. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  A.  A.  Sanderson,  Judge. 

Action  by  the  city  and  county  of  San  tTan- 
clsco  against  Ellen  Grote.  Judgment  tot 
plaintifif.     Defendant  appeals.     Reversed. 

T.  Z.  Blakeman,  for  appellant  Harry  T. 
Creswell,  for  respondent. 

HAYNES,  C.  This  is  an  action  In  eject- 
ment, brought  by  the  city  and  county  of  San 
Francisco  ag^nst  Ellen  Grote  to  recover  the 
possession,  for  street  purposes,  of  a  small 
strip  of  land  alleged  to  be  a  portion  of  « 
public  street,  dedicated  to  the  public  as  such. 
Said  alleged  street  is  known  as  "Garden  Ave- 
nue," and  extends  through  a  single  block 
from  Devisadero  street  to  Broderick  street, 
between  Geary  and  Post  streets,  and  its  al- 
leged width  is  25  feet.  Defendant's  lot  lies 
next  to  Broderick  street,  with  Its  front  on 
Geary,  and  has  a  depth  of  137V4  feet,  and  the 
demanded  premises  consists  of  a  strip  12*4 
feet  wide  across  the  rear  end  of  her  lot,  and 
which,  plaintiff  contends,  forms  part  of  said 
street  or  avenue.    The  action  was  tried  by 

*  Reversed  In  banc.    See  52  Pac.  127, 120  Citl.  St. 
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the  court  without  a  Jury,  and  findings  and 
judgment  were  for  the  plaintiff.  The  de- 
fendant appeals  from  the  judgment,  and  the 
facts  are  brought  up  by  a  bill  of  exceptions. 

The  record  presents  three  questions:  (1) 
Does  the  evidence  show  a  dedication  of  the 
strip  of  land  in  dispute  to  the  use  of  the  pub- 
lic for  street  purposes?  (2)  If  there  was 
such  dedication,  was  there  an  abandonment 
of  that  portion  of  the  street?  (3)  Can  the 
city  and  county  of  San  Francisco  maintain 
ejectment  for  the  recovery  of  the  possession 
of  a  public  street  without  showing  owner- 
ship in  the  land  in  fee?  If  the  third  ques- 
tion above  stated  should  be  answered  In  the 
negative,  the  consideration  of  the  first  and 
second  questions  becomes  unnecessary,  and 
we  shall  therefore  consider  that  question 
first 

It  is  conceded  by  respondent  that  the  de- 
fendant owns  the  fee  in  the  demanded  prem- 
ises, nor  is  there  any  question  that,  if  the 
said  street  is  a  public  highway,  it  is  such 
by  dedication  arising  from  the  acts  and  ac- 
quiescence of  the  property  owners  along  the 
same,  and  its  acceptance,  shown  by  the  use 
thereof  by  the  public.  In  other  words,  there 
has  been  no  conveyance  by  the  property 
owners  of  the  land  alleged  to  be  covered  by 
the  street,  nor  has  title  to  the  easement  been 
acquired  by  condemnation  or  other  legal  pro- 
ceedings, but  the  right  or  title  of  the  plaintiff 
and  of  the  public  rests  solely  in  parol.  As- 
soming  that  it  Is  a  street,  and  that  the  de- 
manded premises  is  a  part  thereof, 'all  the 
right  or  interest  that  the  public  has  therein 
is  an  easement  consisting  in  the  right  to 
use  the  same  for  the  ordinary  purposes  of  a 
highway;  and  such  easement  is  an  incor- 
poreal hereditament.  "By  the  common  law 
and  the  general  rule  an  ejectment  will  not  lie 
for  anything  where  an  entry  cannot  be  made, 
or  of  which  the  sheriff  cannot  deliver  posses- 
sion. It  would  follow,  therefore,  by  this 
rule,  that  ejectment  is  only  maintainable  for 
corporeal  hereditaments.  •  •  •  Things 
that  lie  merely  in  grant  are  not  the  subjects 
of  ejectment,  because  these  being  incorporeal 
are  in  their  nature  invisible,  and  therefore 
not  capable  of  being  delivered  in  execution." 
Tyler,  Ej.  37.  "An  action  of  ejectment  will 
not  lie  against  one  claiming  an  easement  in 
a  parcel  of  land,  or  to  his  right  to  enjoy  the 
same;  nor  will  a  writ  of  entry.  But  the 
owner  in  fee  of  land  may  maintain  a  right  of 
entry  to  establish  his  title  to  the  freehold 
against  one  having  a  prescriptive  right  of 
way  over  the  same."  Washb.  Easem.  (4th 
Ed.)  740.  Newell,  Ej.  p.  17,  lays  down  the 
following  test  as  to  the  cases  where  eject- 
ment is  the  only  proper  remedy:  "(1)  The 
thing  claimed  must  be  a  corporeal  heredita- 
ment; (2)  a  right  of  entry  must  exist  at  the 
time  of  the  commencement  of  the  action;  and 
(3)  the  interests  must  be  visible  and  tangible, 
so  that  the  sheriff  may  deliver  the  possession 
to  the  plaintiff  under  the  writ  of  possession 
issuing  out  of  the  court."    The  same  author, 


at  page  53,  enumerates  a  large  number  of 
easements,  among  which  is  a  "right  of  way," 
"a  right  to  a  road,"  which  are  "in  legal  con- 
siderafion  not  tangible  property,  and  for  the 
recovery  of  which  the  action  of  ejectment 
will  not  lie."  In  Payne  v.  Treadwell.  5  Cal. 
312,  it  was  said:  "The  action  of  ejectment 
is  merely  a  possessory  action  and  Is  confined 
to  cases  where  the  claimant  has  a  possessory 
title ;  that  is  to  say,  a  right  of  entry  in  the 
lands."  If  it  be  true  that  an  easement  is  an 
Incorporeal  hereditament,  and  that  such  her- 
editaments lie  in  grant,  because  not  capable 
of  livery  .of  seisin,  it  is  difiicult  to  understand 
how  there  can  be  an  ouster  or  a  withholding 
of  the  possession,  or  bow  manual  possession 
could  be  delivered  by  the  sheriff. 

This  question,  however,  is  not  a  new  one 
In  this  state.  In  Wood  v.  Turnpike  Co.,  24 
Cal.  474,  it  was  held  that  ejectment  does  not 
lie  to  try  the  right  to  a  road  or  right  of  way. 
In  that  case  the  plaintiff  claimed  title  to  the 
Truckee  turnpike  road  (a  toll  road)  under  a 
conveyance  made  by  the  sheriff  pursuant  to 
an  execution  sale  thereof,  and  the  action 
was  brought  by  said  purchaser  to  recover 
possession  of  the  road.  The  court  said: 
"The  plaintiff  acquired  nothing  by  the  pur- 
chase of  the  road  to  which  the  action  of 
ejectment  has  any  remedial  relations.  'Road' 
is  a  legal  term,  strictly  synonymous  with  the 
word  'way,'  and  in  the  complaint  and 
throughout  all  the  title  papers  of  the  plain- 
tiff their  Identity  is  strictly  recognized;  and 
the  'way'  is  an  easement,  and  consists  in  the 
right  of  passing  over  another  man's  ground. 
Ir  is  an  incorporeal  hereditament;  a  servi- 
tude imposed  upon  corporeal  property,  and 
not  a  part  of  It.  It  gives  no  right  of  pos- 
session of  the  land  upon  which  it  is  imposed, 
but  a  right  merely  to  a  party  in  whom  the 
way  is  vested  to  enjoy  the  way.  •  •  •  A 
deed  of  a  way  or  a  right  of  way  would  pass 
to  the  grantee  no  title  to  or  interest  in  the 
land.  •  •  •  But  it  Is  well  settled  that  an 
action  of  ejectment  will  not  lie  in  favor  of 
a  party  to  try  his  right  to  enjoy  an  easement, 
nor  will  it  He  against  one  claiming  an  ease- 
ment in  land  to  try  his  right  to  enjoy  it. 
And  the  reason  is  obvious,— the  very  subject- 
matter  of  controversy  is  incorporeal.  It  is 
for  that  reason  that  an  easement  'lyeth  In 
grant  and  not  In  livery.'  It  is  for  that  rea- 
son that  the  owner  of  a  way  cannot  be  dis- 
seised or  otherwise  ousted  from  it  He  can 
only  be  disturbed  or  obstructed  in  his  en- 
joyment, and  for  such  injury  the  remedy  is 
by  action  on  the  case  at  common  law,  or  by 
bill  in  equity."  Pages  487,  488.  Wood  v. 
Turnpike  Co.,  supra,  was  cited  and  followed 
in  City  of  San  Fi-anclsco  v.  Calderwood,  31 
Cal.  585,  590,  where  it  was  held  that  a  deed 
of  a  way  or  right  of  way  would  pass  to  the 
grantee  no  title  to  or  interest  in  the  land; 
that  it  is  an  Incorporeal  hereditament  and 
servitude  Imposed  upon  corporeal  property, 
and  not  a  part  of  it,  and  gives  no  right  to 
possess  the  land  upon  which  it  is  imposed. 
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In  FltzeU  v.  Leaky,  72  Cal.  482,  14  Pac.  200, 
It  was  again  said:  "The  owner  of  an  ease- 
ment upon  the  land  has  no  right  of  entry, 
nor  has  he  any  right  to  possess  the  land  aa 
such." 

There  are  several  cases  in  this  state  which 
are  claimed  to  be  inconsistent  with  those 
above  cited,  and  which  should  be  briefly 
noticed.  The  case  of  City  of  San  Fran- 
cisco V.  Sullivan,  50  Cal.  603,  was  ap  action 
of  ejectment  to  recover  a  portion  of  a  street 
upon  which  it  was  alleged  the  defendant  had 
entered.  The  complaint,  however,  alleged 
that  the  city  and  county  of  San  Francisco 
was  "the  owner  thereof,  subject  to  the  right 
of  its  citizens  to  pass  and  repass  over  the 
same."  The  court  said:  "We  are  of  the 
opinion  that  the  force  of  the  allegations 
that  the  plaintifF  here  is  the  owner  and  en- 
titled to  the  possession  of  the  premises 
sued  for  is  not  impaired  or  affected  by  the 
further  allegation  that  the  public  has  an 
easement  therein  as  a  public  street.  •  *  • 
Ti^e  existence  and  enjoyment  of  the  ease- 
ment is  entirely  compatible  with  the  seisin 
of  the  plaintiff  as  being  the  owner  of  the 
fee."  This  case,  so  far  as  we  have  t^uoted 
the  opinion  of  the  court,  clearly  sustains  the 
general  doctrine  that  the  owner  of  the  fee 
subject  to  an  easement  may  maintain  eject- 
ment against  an  intruder  who  asserts  a  right 
inconsistent  with  the  easement,  and  Is  not 
inconsistent  with  the  cases  we  have  above 
cited.  It  is  true,  the  court  quoted  a  para- 
graph from  Dillon's  Municipal  Corporations, 
the  first  part  of  which  is  directly  to  the  point 
In  the  case  there  before  the  court  The  lat- 
ter part  of  the  quotation  has  no  application- 
to  that  case.  This  extract,  however,  we  shall 
have  occasion  to  notice  in  another  connec- 
tion. The  case  of  City  of  Visalla  v.  Jacob,  63 
Cal.  434,  4  Pac.  433,  was  also  an  action  of 
ejectment  for  a  portion  of  a  public  street. 
The  demurrer  to  the  complaint  was  sustain- 
ed, and  judgment  rendered  for  the  defend- 
ant The  complaint  however,  in  that  case 
alleged  that  the  plaintiff  was  "seised  of  and 
entitled  to  possession  of  the  land,  the  same 
being  a  portion  of  a  public  street  duly  laid 
out  and  dedicated  to  the  public  use."  This 
allegation  is  equivalent  to  an  allegation  that 
the  fee  of  the  land  was  In  the  city.  The 
court  in  that  case  also  cited  Dillon  on  Mu- 
nicipal Coxporatlons  and  City  of  San  Fran- 
cisco v.  Sullivan,  supra.  It  would  appear 
from  the  language  of  the  complaint  that  the 
defendant  demurred  on  the  ground  that  the 
complaint  showed  the  cause  of  action  was 
barred  by  the  statute  of  limitations,  and  the 
opinion  principally  discusses  the  question 
whether  title  to  the  land  dedicated  to  the 
public  as  a  street  could  be  acquired  by  ad- 
verse possession. 

Southern  Pac.  Co.  v.  Burr,  86  Cal.  279,  24 
Pac.  1032,  is  also  cited  by  respondent  That 
case,  however,  is  clearly  distinguishable 
from  the  casa  at  bar.  In  that  case  the  plain- 
tiff was  granted  by  congress  a  right  of  way 


over  the  public  lands,  400  feet  in  width,  for 
the  purposes  of  a  railroad.  The  action  was 
ejectment  to  recover  from  defendant  a  por- 
tion of  said  right  of  way  occupied  by  him. 
The  court  In  its  opinion  referred  to  the  e&ae 
of  Wood  V.  Tumpil^e  Co.,  supra,  and  distln- 
gul.shed  It  from  the  case  then  under  consid- 
eration. The  grant  of  the  right  of  way  to 
the  railroad  company  was  necessarily  cxcln- 
slve  as  to  the  right  of  occupancy.  Quoting 
from  Railroad  Co.  v.  Benity,  5  Sawy.  118, 
Fed.  Cas.  No.  2,551,  it  was  said:  "It  may  be 
admitted  that  for  the  obstruction  of  a  mere 
easement  the  recovery  of  the  possession  of 
the  land  itself  would  not  be  the  proper  reme- 
dy; but,  in  order  that  the  plaintiff  in  the 
case  at  bar  may  malce  such  use  of  the  land 
as  the  grantor  intended  it  should  under  a 
grant  of  right  of  way,  it  becomes  necessary 
to  t&ke  and  keep  an  actual  possession  of  the 
land.  It  must  also  be  a  possession  exclusive 
of  all  otlier  persons."  Page  285,  86  CaL,  and 
page  1033,  24  Pac.  This  case,  therefore,  doea 
not  conflict  with  the  views  we  have  above  ex- 
pressed. In  the  case  of  City  of  Eurelta  v. 
Armstrong,  83  Cal.  623,  22  Pac.  92S,  and  23 
Pac.  1083,  and  the  case  of  City  of  Eureka  v. 
Fay,  107  CaL  166,  40  Pac.  235,  the  action  was 
ejectment  for  land  alleged  to  be  a  portion  of 
a  public  street  In  neither  of  these  cases, 
however,  was  any  question  made  or  consid- 
ered in  relation  to  the  form  of  the  action. 
But  for- the  quotation  of  the  passage  from 
Dillon  on  Municipal  Corporations  in  the  case 
of  City  of  San  Francisco  v.  Sullivan,  supra, 
and  City  of  Visalia  v.  Jacob,  supra,  there  is 
no  real  conflict  in  the  decisions  in  this  state 
upon  the  subject  under  discussion,  and  in 
neither  of  those  cases  was  it  necessary  to  de- 
cide the  question  here  involved,  inasmuch 
as  in  both  cases  it  appeared  that  the  fee  in 
controversy  was  In  the  plaintiff. 

The  greet  consideration  which  should  be 
given  to  all  propositions  of  law  stated  by  the 
learned  author  above  mentioned  requires  that 
some  notice  should  be  given  It  Section  662 
of  said  worlt  is  as  follows:  "A  municipal 
corporation  entitled  to  the  possession  and  cchi- 
trol  of  streets  and  public  places  may,  in  its 
corporate  name,  recover  the  same  in  eject- 
ment Where  it  possesses  the  fee,  although 
in  trust  for  public  uses,  th^re  are  no  technical 
obstacles  in  the  way  of  maintaining  such  ac- 
tion against  the  adjoining  proprietor,  or  who- 
ever may  wrongfully  Intrude  upon,  occupy,  or 
detain  the  property.  And,  where  the  adjoin- 
ing proprietor  retains  the  fee,  the  courts  tiave 
overcoipe  the  technical  dUlicnlties  by  regard- 
ing the*  right  to  the  possession,  use,  and  con- 
trol of  the  property  by  the  municipality  as  a 
legal,  and  not  a  mere  equitable,  right"  I 
have  examined  all  the  American  cases  cited 
by  the  learned  author  In  the  note  to  said  sec- 
tion. The  New  Jersey  cases,  It  may  be  con- 
ceded, sustain  the  text,  though  It  will  be  ob- 
served that  two  of  the  five  cases  cited  w«re 
in  equity.  Of  the  cases  at  law,  in  Den  ▼. 
Dummer,  20  N.  J.  Law,  86,  the  land  in  qaea- 
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Uon  was  dedicated  by  the  owner  of  the  town 
Bite  upon  a  recorded  plat  for  a  public  market 
ground,  'i'rustees  of  M.  Jfi.  Church  v.  Mayor, 
etc.,  of  Hoboken,  33  N.  J.  Law,  13,  was  to  re- 
cover possession  of  land  dedicated  upon  the 
original  town  plat  as  a  public  square.  The 
third  case— Hoboken  l<and  &  Improvement 
Co.  V.  Mayor,  etc.,  of  Hoboken,  36  N.  J.  Law, 
540— Involved  the  right  to  a  street,  which,  by 
the  original  plat,  extended  back  from  high- 
water  mark  on  the  Hudson  river.  The  im- 
provement company— the  plaintiff  in  error,  and 
the  defendant  l)elow— succeeded  to  the  owner- 
ship of  the  land  platted  so  far  as  it  remained 
unsold,  and  was  granted  a  charter  by  the 
legisLiture  to  fill  in  land  covered  by  water  in 
front  of  their  property,  and  construct  wharves, 
etc.,  but  ii  was  pi-uvided  "that  It  should  not 
be  lawful  for  the  company  to  fill  up  any  such 
land  covered  with  water  •  •  *  In  front  of 
the  lands  of  any  other  person  owning  down  to 
the  water  without  the  consent  of  such  person 
In  writing."  It  was  held  that  the  city  could 
recover,  in  ejectment,  the  street  to  the  new 
high-water  line.  City  of  Winona  v.  Huff,  11 
Minn.  119  (Gil.  75).  In  a  town  plat,  made 
under  the  statute,  certain  squares  mentioned 
in  the  certiacate  to  the  plat  were  declared 
to  be  for  "public  use  and  benefit  forever." 
It  was  held  as  to  such  dedication  the  plat  it- 
self operates  as  a  conveyance  to  the  public, 
and  a  claim  by  the  public  is  unnecessary; 
that  under  a  statutory  dedication  the  fee  sim- 
ple to  the  land  does  not  pass,  but  only  such 
an  estate  or  interest  in  the  land  as  the  trust 
requires.  In  the  opinion  (page  136,  11  Minn. 
[Gil.' 85])  the  court  said:  "The  action  of  eject- 
ment is  a  mixed  action,  and  the  form  of  rem- 
edy by  which  a  person  Is  entitled  to  recover 
possession  of  real  property  In  fee,  for  life, 
or  for  years.  It  does  not  lie  where  the  thing 
to  be  recovered  is  incorporeal,  i^und.  Fl.  &. 
Ev.  tit.  'Ejectment,'  p.  44(J.  The  purpose  for 
which  the  action  is  brought  is  not  to  try  the 
mere  abstract  right  to  the  soil,  but  to  obtain 
actual  possession.  Jackson  v.  Htmtlngdon, 
6  Pet.  442.  For  a  mere  easement,  perhaps, 
the  action  will  not  lie;  but  wherever  a  right 
of  entry  exists,  and  the  interest  is  tangible,  so 
that  possession  can  be  delivered,  an  action  of 
ejectment  will  He.  Chit  PL  188,  189;  Jack- 
son V.  Buel,  9  Johns.  298.  If,  therefore,  the' 
plaintiff  has  an  interest  in  the  land  and  the 
right  of  possession,  this  action  may  be  main- 
tained." It  was  further  held  by  the  court  In 
that  case  that  dedication  of  lands  for  different 
purposes  may  require  different  Interests  or  es- 
tates to  support  them.  As,  for  Instance,  a 
dedication  of  land  for  public  buildings,  or  a 
burying  ground,  or  a  public  square,  which 
may  be  Inclosed,  improved,  and  ornamented 
for  purposes  of  pleasure,  or  amusement,  or 
recreation,  or  hejjJth.  In  Weeping  Water  v. 
Reed,  21  Neb.  201,  31  N.  W.  797,  the  action 
was  to  recover  the  possession  of  a  square 
marked  "College  Square."  It  was  held  that 
there  was  a  dedication  of  College  Square  to 
the  public,  with  a  right  to  the  use  thereof  for 


the  purposes  of  an  Institution  of  learning  so 
long  as  the  user  continued;  the  title  remain- 
ing in  the  public  as  represented  by  the  munici- 
pal corporation  for  that  use,  and  ejectment 
will  lie  to  remove  any  person  in  unlawful 
posse.sslon.  In  City  of  Hannibal  v.  Draper, 
15  Mo.  634,  it  was  held  that  the  memoranda, 
"Lots  numbered  two,  three,'  four,  in  block 
twenty-six,  is  intended  for  church  grounds," 
and  as  concerning  the  lots  were  written  the 
words  "church  ground,"  appearing  upon  a 
duly-acknowledged  plat  of  the  tovm  of  Han- 
nibal, it  was  sufficient,  under  the  act  concern- 
ing plats,  towns,  and  villages,  to  vest  the  fee 
in  the  county  for  public  use.  In  City  of 
California  v.  Howard,  78  Mo.  88,  the  action 
was  ejectment  for  a  public  street.  It  was 
held:  "A  city  invested  by  law  with  the  title 
In  fee,  and  the  right  and  control  over  all  pub- 
lic streets,  may  maintain  ejectment  for  land 
dedicated  for  a  street."  In  City  of  Chicago 
V.  Wright,  69  111.  318,  322,  the  court  quoted 
the  above  extract  from  Dillon  on  Municipal 
Corporations.  That  case,  however,  was  a  bill 
in  equity,  brought  by  Wright  against  the  city 
of  Chicago  and  the  chief  of  police,  to  prevent 
them  from  removing  certain  fences  from  landa 
claimed  by  the  city  to  be  a  public  street  The 
only  ground  suggested  by  the  author  upon 
which  ejectment  is  sustained  in  such  cases  Is 
"by  regarding  the  right  to  the  possession,  use, 
and  control  of  the  property  by  the  municipality 
as  a  legal,  and  not  a  mere  equitable,  right." 

If  it  be  conceded  that  where  the  dedication 
appears  of  record,  as  by  recording  a  plat  with 
streets  delineated  thereon,  and  the  sale  of 
-lots  described  as  bounded  thereby,  and  espe- 
cially where  the  municipality  has  expressly 
accepted  the  dedication,  the  action  of  eject- 
ment may  be  maintained,— a  proposition  we 
neither  concede  nor  decide,- the  case  here  is 
very  different.  There  was  no  dedication  by  fil- 
Ingaplat  showing  the  existence  of  any  street 
through  the  center  of  the  block.  Some  of  the 
conveyances  described  the  lot  as  abutting  on 
"an  alley,"  but  without  designating  the  width 
of  the  alley.  Defendant's  lot  extended  to  the 
center  of  the  block,  and  the  conveyance  from 
plaintiff  was  silent  as  to  an  alley.  If  there 
was  any  dedl<^tlon  of  the  avenue  or  alley,  it 
was  by  the  individual  owners  of  'the  lots. 
There  was  not,  except  as  to  Irr^ular  portions, 
any  reservation  In  the  deeds  executed  by  the 
city  of  the  land  covered  by  the  alleged  street, 
and  as  to  the  land  not  conveyed  no  purpose 
was  expressed  in  the  conveyances;  and  wheth- 
er there  was  any  dedication  rested  wholly  up- 
on parol  testimony  of  the  acts  and  declara- 
tions of  the  respective  owners,  and  the  use  of 
the  way  by  the  public.  We  think  that  what- 
ever may  be  the  rule  In  cases  where  the  evi- 
dence of  dedication  may  be  shown  from  the 
public  records,  such  evidence  of  dedication 
as  was  given  in  this  case  will  not  support  an 
action  of  ejectment,  it  Is  ludoubtedly  the 
general  rule  that  in  an  action  of  ejectment 
legal  title  to  land  cannot  be  proved  by  parol, 
and,  where  not  permitted  by  statute,  equitable 
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defenses  thereto  cannot  be  heard.  The  judg- 
ment appealed  from  should  be  reversed,  and 
the  action  dismissed. 

We  eoncnr:     BRITT,  C;  BELCHER,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  is  re- 
versed, with  directions  to  dismiss  the  action. 


(6  Idaho,  218) 

WILSON  et  al.  v.  GRAY  et  al. 
(Supreme  Court  of  Idaho.     Feb.  15,  1897.) 
Amendment  of  Pkocess — Foreci.osuke. 
The  process  or  writ  authorized  by  section 
4473,  Rev.  St.,  may  be  amended  upon  a  proper 
showing. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Elmore  county; 
C.  O.  Stockslager,  Judge. 

Action  by  "W.  £.  Wilson  and  others  against 
James  D.  Gray  and  othei-s.  Judgment  of 
foreclosure.  Application  to  quash  order  of 
sale  and  counter  application  to  amend  said 
order  affirmed.  Judgment  denied,  and  order 
granted  by  trial  court,  and  defendants  appeal. 
Affirmed. 


Wyman  &  Wyman,  for  appellants. 
Wolfe,  for  respondents. 


E.  M. 


SULLIVAN,  0.  J.  This  Is  an  appeal  from 
an  order  of  the  court,  denying  the  defend- 
ants' motion  to  set  aside  the  decree  entered 
in  said  entitled  case,  and  to  quash  the  order 
of  sale  Issued  on  said  decree,  and  to  set  aside 
the  service  of  said  order  of  sale,  as  well  -as 
the  sale  made  thereunder;  also  trom  tlje  order 
of  the  court  granting  plaintiffs  permission  to 
amend  said  order  of  sale.  It  appears  from  the 
record  that  this  action  waa  brought  for  the 
foreclosure  of  a  certain  mortgage.  A  Judg- 
ment and  decree  of  foreclosure  was  obtained, 
and  the  mortgaged  property  ordered  to  be  sold. 
Thereafter  an  order  of  sale  entitled  "Execu- 
tion in  Foreclosure"  was  issued  by. the  clerk 
of  said  court,  and  the  property  described  In 
said  mortgage  was  sold,  and  due  return  of 
said  execution  or  order  of  sale  made  by  the 
sherilT,  oh  the  6th  day  of  July,  1805.  There- 
after, on  the  7th  day  of  February,  1896,  ap- 
pellants the  Grays  made  the  motion  to  quash 
and  set  aside  sale  atx>ve  referred  to;  and  on 
the  10th  day  of  April,  1896,  the  motion  was 
denied  by  the  court.  It  is  conceded  by  the 
appellants  that  the  only  question  for  deter- 
mination is  the  validity  of  the  order  of  sale. 
If  that  is  sufficient  to  sustain  the  sale  made 
under  It,  the  action  of  the  lower  court  should 
be  affirmed. 

Section  4473,  Rev.  St.,  provides  tor  the  Is- 
suance of  a  writ  for  the  enforcement  of  a  de- 
cree of  foreclosure,  and,  among  other  things, 
provides  as  follows:  "When  the  Judgment 
requires  the  sale  of  property,  the  same  may 
be  enforced  by  a  writ  reciting  such  Judgment, 
or  the  material  parts  thereof,  and  directing 


the  proper  officer  to  execute  the  Judgment  by 
making  the  sale  and  applying  the  proceeds  in 
conformity  therewith."  Under  the  provisions 
of  that  section,  the  writ  should  contain  the 
recitals  required  by  Its  provisions,  and  should 
also  direct  the  proper  officer  to  execute  the 
Judgment.  The  writ  under  consideration  con- 
tains the  proper  recitals,  but  falls,  outside  of 
the  recitals,  to  command  the  officer  to  sell  the 
property.  Is  it  void  because  of  that  defect? 
The  recitals  contained  In  the  writ  were  copied 
from  the  decree,  and  direct  the  sheriff  to  pro- 
ceed, and  sell  the  premises  described  in  said 
decree,  at  public  auction,  in  the  manner  pre- 
scribed by  law,  and  according  to  the  course 
and  practice  of  that  court,  and,  after  the  time 
allowed  for  redemption  had  expired,  to  ex- 
ecute a  deed  to  the  purchaser  at  such  sale,  and 
also  direct  the  manner  of  the  disbursement 
of  the  receipts  from  such  sale.  The  recitals 
In  said  writ,  which  are  in  the  words  of  the 
decree,  direct  the  sherlflf  to  do  all  that  a  writ 
Issued  In  the  most  formal  manner  could  have 
directed  him  to  do.  The  process,  though  er- 
roneous, was  not  void.  It  was  amendable. 
Newmark  v.  Chapman,  53  Col.  557.  No  in- 
Jury  is  alleged  or  shown  arising  from  the  de- 
fect In  said  order  of  sale.  The  motion  to 
quash  and  set  aside  is  based  on  merely  tech- 
nical grounds.  No  showing  was  made  on  the 
hearing  of  said  motions  tiiat  the  land  sold 
under  said  order  of  sale  did  not  bring  an 
adequate  price,  or  that  any  one  refused  to  bid 
at  said  Bale  because  of  the  defect  in  the  writ. 
Under  the  facts  of  this  case,  the  order  of  the  • 
court  denying  the  motion  to  quash  and  set 
aside,  as  well  as  the  order  granting  the  motion 
to  amend  said  writ,  must  be  sustained;  and  it 
is  so  ordered. 

HUSTON  and  QUARLES,  JJ.,  concur 


(S  Idaho.  1T8) 
RAVENSCRAFT  et  al.   v.   BOARD   OP 
COMRS  OP  BLAINE  COUNTY  et  al. 
(Supreme  Court  of  Idaho.     Feb.  1,  1897.) 

Appeals  fhom  Covntt  Boards— Practice— Pow- 
ehs  of  boaki). 

1.  Under  Act  March  6,  1895,  no  uudertakiu); 
on  apiwal  from  an  order  niude  by  a  board  of 
county  commissioners  to  the  district  court  is 
required,  nor  in  such  case  on  appeal  from  the 
district  court  to  the  supreme  court. 

2.  SUitcraeut  of  proctedinfcs  required  to  be 
publisliod  by  Act  March  6,  1895,  does  not  limit 
the  time  within  which  an  appeal  from  an  order 
of  a  board  of  county  commissioners  can  be  tak- 
eu,  unless  the  business  of  the  session  of  such 
boaAi  has  lieen  completed,  and  the  session  final- 
ly adjourned. 

3.  Where  the  validity  of  an  act  creating  a 
county  is  to  be  litiKated,  the  board  of  commis- 
sioners of  such  county,  in  the  exorcise  of  a 
rensonai)le  discretion,  may  employ  private  coun- 
sel to  as-iist  the  attorney  geiicr.il  in  guarding 
the  interosta  of  the  county  in  such  litigation. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Blaine  county; 
C.  O.  Stockslager,  Judge. 

The  board  of  county  commissioners  of 
Blaine  county  having  allowed  a  claim,  J.  W. 
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Ravensoraf t  and  others,  as  taxpayers,  appeal- 
ed to  the  district  court,  where  the  order  of 
allowance  was  affirmed,  and  they  again  ap- 
peal.   Affirmed. 

A.  F.  Itiontandon,  for  appellants.  S.  B. 
Kingsbury  and  Lyttleton  Price,  for  respond- 
ents. 

QUARLES,  J.  In  March,  1805,  the  board 
of  county  commissioners  of  Blaine  county,  by 
resolution  then  entered  of  record  In  the  rec- 
ord of  proceedings  of  said  board,  decided  to 
employ  the  respondents  Johnson  &  Johnson 
as  counsel  and  attorneys  for  Blaine  county, 
"to  advise,  counsel,  and  direct,  and.  If  neces- 
sary, manage  and  conduct  suit  for  said  coun- 
ty, In  and  about  the  organization  of  said 
county,  and  maintaining  and  enforcing  the 
•aw  creating  said  county,  and  that  for  said 
services  they  be  paid  a  retainer  of  one  thou- 
sand dollars,  and  a  reasonable  fee  for  serv- 
ices," etc.  The  respondents  accepted  em- 
ployment under  said  resolution,  whereupon 
said  resolution  (if  said  board  of  county  com- 
missioners had  the  power  to  make  it)  became 
an  executory  contract.  The  record  shows 
that  respondents,  acting  under  said  employ- 
ment, and  acting  in  the  Interest  of  Blaine 
county,  and  for  the  purpose  of  determining 
the  validity  of  the  act  creating  said  Blaine 
jounty,  rendered  professional  services  in  this 
■court  In  the  case  of  Bellevue  Water  Co.  v.  C. 
O.  Stockslager,  and  in  the  case  of  Wright  v. 
Kelley  et  al.,  both  of  which  were  brought  to 
test  the  constitutionality  of  the  said  act  cre- 
ating Blaine  county.  Respondents  presented 
their  claim  for  said  services  in  the  sum  of 
$1,000,  which  claim  was  duly  verified;  and 
on  January  22,  1890,  said  board  allowed  the 
said  claim  of  respondents  to  the  extent  of 
$750,  and  disallowed  the  residue  thereof. 
The  January  meeting  of  the  said  board  of 
commissioners  was  commenced  at  the  time 
appointed  therefor  by  law,  and  the  record 
shows  that  adjournment  of  said  meeting  was 
had  from  time  to  time.  The  said  board,  on 
one  or  more  occasions,  adjourning  over  for 
more  than  one  day;  i.  e.  January  24th  "ad- 
journed to  February  5,  1896,  at  which  time 
they  propose  to  complete  the  business  of  the 
term,"  until  April  1,  1896,  when  the  said 
board  adjourned  sine  die.  On  the  8th  day  of 
May,  1896,  the  appellants,  as  taxpayers  of 
said  Blaine  county,  filed  with  the  clerk  of 
said  board  of  commissioners  a  notice  of  ap- 
peal from  the  order  of  said  board  allowing 
in  part  the  claim  of  respondents,  as  afore- 
said, to  the  district  court  of  the  Fourth  judi- 
cial district  in  and  for  Blaine  county.  This 
appeal  came  on  for  hearing  before  said  dis- 
trict court,  and  the  respondents  there  ap- 
peared, and  moved  to  dismiss  the  appeal,  on 
the  ground  that  "said  appeal  was  not  taken 
within  the  time  allowed  by  law,  and  was  not 
taken  within  twenty  days  after  the  first  pub 
licatlon  of  the  statement  giving  notice  to  the 
public  of  all  of  Its  acts  and  proceedings  done 


at  its  regular  session  beginning  January  13, 
1896,"  which  motion  was  by  said  district 
court  denied,  to  which  ruling  respondents  ex- 
cepted, as  shown  by  bill  of  exceptions  appear- 
ing in  the  record  in  this  case;  and,  for  the 
same  reason,  the  respondents  moved  to  dis- 
miss the  appeal  in  this  court.  The  motion  to 
dismlBS  the  appeal  and  the  case  on  its  merits 
were  heard  together,  and  we  are  now  called 
upon  to  decide  both  the  motion  to  dismiss  and 
the  case  on  its  merits. 

It  appears  from  the  record  that  a  brief 
statement  of  all  the  acts  and  proceedings  of 
said  board  of  commissioners  from  January 
13,  189C,  to  January  24,  1896,  inclusive,  was 
published  In  the  Issues  of  February  1  and 
February  8,  1896,  of  ths  "Ketchum  Key- 
stone," a  newspaper  published  at  the  village 
of  Ketchum,  in  Blaine  county;  that  the  head- 
ing to  said  statement  was  In  words  as  fol- 
lows, to  wit:  "Report  of  regular  session  of 
county  commissioners  held  at  Halley,  Jan- 
uary 13th,  1896;"  and  in  said  statement  the 
following  language  was  contained:  "The  fol- 
lowing blUs  were  allowed  on  general  fund: 
Johnson  &  Johnson,  legal  services,  supreme 
court,  $750."  Respondents  contend  that  the 
20-days  time  within  which  to  take  an  appeal 
from  the  order  complained  of  to  the  district 
court  commenced  on  the  1st  day  of  February, 
1896,  the  day  on  which  said  statement  was 
first  published,  as  aforesaid.  This  conten- 
tion is  not  correct.  The  statement  which 
paragraph  19  of  section  1759  of  the  Revised 
Statutes,  as  amended  by  Act  March  6,  1895, 
authorizes,  should  be  published  at  the  final 
adjournment  of  the  "meeting,"  "session,"  or 
"term"  of  the  board,  and  after  all  of  the 
business  of  the  term  has  been  completed. 
The  word  "session,"  as  used  In  the  statute, 
is  synonymous  with  "term";  and  the  said 
statement  should  not  have  been  published  till 
after  the  "term"  was  adjourned  sine  die. 
The  statement  published  in  the  Ketchum 
Keystone  was  premature,  and  not  sufficient. 
We  are  not  advised  whether  such  statement 
was  published  at  the  adjournment  of  the  Jan- 
uary term,  1896,  of  said  Doard  of  commis- 
sioners, as  would  "give  notice  to  the  public  of 
all  its  acts  and  proceedings,"  as  required  by 
the  act  above  cited,  or  not  But  this  does 
not  affect  the  question  before  us.  Any  per- 
son aggrieved  by  an  order  or  proceeding  of  a 
board  of  county  commissioners  may  appeal 
therefrom,  within  20  days  after  first  publica- 
tion or  posting  of  the  statement  required  by 
said  statute.  He  need  not  wait  until  the 
statement  has  been  published  or  posted,  but 
may  take  his  appeal  forthwith.  But  the 
board  could  not  prevent  an  appeal  from  an 
order  made  by  it,  by  falling,  either  intention- 
ally or  otherwise,  to  cause  the  statement  re- 
quired to  be  published  or  posted,  as  required 
by  the  statute. 

Respondents  also  contend  that  the  appeal 
herein  to  this  court  should  be  dismissed,  for 
the  reason  that  no  undertaking  on  such  appeal 
was  given.     Prior  to  the  passage  of  the  act 
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of  Mardi  6,  1895,  no  appeal  In  a  case  of  this 
Wnd  could  be  taken  to  this  court.  The  differ- 
ent provisions  of  the  act,  supra,  provide  for 
an  appeal  to  this  court,  and  a  careful  consid- 
eration of  all  of  the  provisions  of  said  act  con- 
vinces us  that  it  was  the  intention  that  the 
practice  on  appeal  from  the  decision  of  the 
district  court  to  this  court,  subject  to  the  rules 
adopted  by  this  court,  should  be  the  same  as 
on  appeal  to  the  district  court,  and  that  no 
undertaking  on  appeal  U  necessary  hi  either 
case,  unless,  for  reasons  mentioned  In  the 
statute,  the  court  should  require  such  under- 
taking. '  The  motion  of  respondents  to  dismiss 
this  appeal  Is  therefore  denied. 

Appellants  do  not  contend  that  the  amount 
allowed  by  the  board  of  county  commission- 
ers to  respondents  was  excessive,  but  Insist 
that  the  said  board  had  no  jurisdiction  to  em- 
ploy said  respondents  for  the  following  rea- 
sons, to  wit:  First.  The  record  of  said  board 
of  commissioners  does  not  show  that  said  em- 
ployment of  respondents  was  necessary.  Sec- 
ond. The  said  board  should  have  relied  upon 
the  attorney  general  and  the  district  attorney, 
Instead  of  employing  private  counsel. 

As  to  the  first  point,  this  court  held  in 
Hampton  v.  Board,  43  Pac.  326,  and  which  is 
relied  on  as  supporting  appellants'  contention, 
as  follows:  "We  think  that,  before  the  au- 
thority given  to  county  commissioners  by  sec- 
tion 6,  art  18,  of  the  constitution  can  be  exer- 
cised, the  necessity  which  authorizes  it  must 
not  only  be  apparent,  but  the  facts  creating 
such  necessity  must  be  made  a  matter  of  rec- 
ord by  the  board."  This  rule  is  complied  with 
in  the  case  at  bar  by  the  record  of  the  coimty 
commissioners  showing  the  facts  that  the  very 
existence  of  Blaine  county  was  involved;  that 
the  constitutionality  of  the  act  creating 
Blaine  county  was  to  be  litigated,  and  was 
litigated,  in  the  highest  court  In  the  state. 
Thus,  the  record  shows  "the  facts  creating" 
the  necessity  for  the  employment  of  counsel 
by  the  board  of  commissioners  of  Blaine  coun- 
ty. 

But  It  is  contended  by  the  appellants  that 
the  district  attorney  of  the  Fourth  judicial 
district,  Blaine  county,  being  in  said  district, 
was  the  legal  adviser  of  said  board,  and  that 
the  said  board  should  have  relied  upon  said 
district  attorney,  or,  in  any  event,  have  looked 
to  the  attorney  general  for  counsel  and  assist- 
ance in  said  litigation.  It  was  not  the  duty 
of  the  said  district  attorney  to  represent  the 
county  of  BInine  in  said  litigation  in  this  court. 
Owing  to  the  vast  importance  of  the  ques- 
tions at  issue  in  said  litigation,  involving,  as 
It  did,  the  legal  existence  of  the  county,  said 
board  of  commLssioners  were  Justified  in  em- 
ploying the  services  of  eminent  counsel  to  look 
after  the  Interest  of  their  county,  and,  in  the 
exercise  of  reasonable  discretion,  they  might 
employ  such  counsel  to  assist  the  attorney  gen- 
eral in  litigation  wherein  the  legal  existence 
of  the  county  was  in  Issue  and  to  be  deter- 
mined. The  district  court  properly  affirmed 
the  order  of  the  board  of  county  commis- 


sioners, and  the  decision  of  the  district  court 
appealed  from  is  hereby  affirmed,  without 
costs. 

SULLIVAN,  O.  J.,  and  HUSTON,  J.,  con- 
cur. 

On  Rehearing. 

(Feb.  24,  1897.) 

QUARLES,-  J.  Since  filing  the  opinion  hi 
this  case,  the  appellants  have  filed  petition  for 
rehearing.  We  have  carefully  examined  ap- 
pellants' petition  for  rehearing,  and  find  noth- 
ing, either  In  the  way  of  argument,  or  by  way 
of  authority,  not  considered  by  us  on  the  hear- 
ing of  this  appeal.  The  petition  is  merely 
the  statement  of  the  ophilon  of  counsel  for 
appellants  adverse  to  the  opinion  of  this  court. 
and  in  criticism  thereof.  For  the  reason  that 
it  presents  no  new  argument,  and  nothing  new 
In  the  way  of  citation  of  authority,  the  peti- 
tion should  not  be  considered.  But  the  seri- 
ousness of  counsel  in  his  contention  that  we 
misunderstood  the  facts  that  appear  in  the 
record  in  this  case  has  induced  us  to  carefully 
consider  the  record  again,  notwithstanding  the 
fact  that  this  cause  was  fully  and  ably  argued 
by  counsel  on  both  sides  on  the  hearing. 

The  record  In  this  case  shows  that  the  ex- 
istence of  Blaine  county  was  In  question,  or 
that  a  contention  existed  as  to  the  validity 
of  the  act  creating  Blaine  county,  and  that 
this  controversy  was  to  be  settled,  and  that 
the  respondents  Johnson  &  Jc^mson  were  se- 
lected by  tbe  board  of  commissioners  as  coun- 
sel to  represent  Blaine  county  In  the  prosecu- 
tion or  defense  of  suits  for  said  county.  In  or- 
der to  maintain  and  enforce  the  law  creating 
said  county.  Counsel  for  appellants  contends 
that  the  board  of  commissioners  should  have 
shown  by  their  record  that  such  suit  had  ac- 
tually been  commenced,  before  It  could  em- 
ploy counsel.  It  was  important  for  many  rea- 
sons that  the  controversy  aforesaid  should  be 
settled,  and  we  think  that  the  county  of  Blaine 
could,  acting  by  its  board  of  commissioners, 
under  the  constitution,  employ  counsel  to  rep- 
resent it,  either  In  bringing,  or  for  the  pur- 
pose of  defending,  a  suit  to  be  thereafter 
brought,  to  settle  a  controversy  then  in  ex- 
istence. That  such  controversy  did  exist  at 
the  time  the  board  of  commissioners  employ- 
ed tbe  respondents  Is  abundantly  shown  by 
the  record  in  this  case.  We  think  It  sufiicient- 
ly  appears  by  the  record  of  said  board  of  com- 
missioners. And  it  further  appears  In  tbe 
record  of  this  case  that  the  attorney  for  ap- 
pellants and  other  citizens  of  Blaine  connty 
realized  the  existence  of  the  controversy 
aforesaid,  and  for  this  reason  the  present 
cotmsel  for  the  appellants  went  to  the  said 
board  of  commissioners,  and  tendered  his 
services  in  said  controversy  free  of  charge. 
This  action  of  the  learned  counsel  for  appel- 
lants, we  think,  sliows  that  he  thought  it  nec- 
essary that  private  counsel  should  look  after 
the  interests  of  Blaine  county  In  said  contro- 
versy In  addition   to   tbe  district  attorney. 
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Tbe  said  board  of  commissioners  possibly  act- 
ed on  the  Idea  that  tbe  cheapest  counsel  is  not 
always  the  best  or  most  ef&cient.  The  board 
of  commissioners  are  authorized  to  employ 
private  counsel  when  necessary.  The  ques- 
tion of  such  necessity,  as  well  as  the  selection 
of  such  counsel,  Is  a  matter  of  discretion  with 
the  board  of  commissioners,  and  It  does  not 
appear  In  this  case  that  such  discretion  was 
abused.     A  rehearing  Is  denied. 

SULLIVAN,  C.  J.,  and  HUSTON,  J,  con- 
cur. 

(5  Idaho,  200) 

STATE  V.  LARKINS. 

(Supreme  Court  of  Idaho.     Feb.  11,  1897.) 

Homicide— Prelimi.vart  Examination— Insanitt 

— Tbstimonv  bt  Acoosed— Decla- 

KATioNs —  Appeal. 

1.  Where  the  record  shows  that  the  prose- 
cuting attorney  provided  by  law  was  present 
at  the  time  the  bill  of  exceptions  of  the  de- 
fendant in  a  criminal  action  was  settled  by  the 
trial  judge,  and  did  not  object  to  the  settle- 
ment of  such  bill  of  exceptions,  the  objection 
that  the  record  on  appeal  does  not  show  that 
the  defendant  gave  notice  of  the  time  that  such 
iill  of  exceptions  would  be  presented  for  set- 
tlement, will  not  be  heard  on  appeal,  but  the 
appellote  court  will  presume  that  such  notice 
was  Riven. 

2.  A  defendant  is  not  prohibited  by  tbe  con- 
stitution and  laws  of  Idaho  from  waiving  a 
preliminary  examination,  and,  if  he  does  so, 
he  cannot  complain  that  he  was  permitted  to 
do  so. 

3.  The  defendant  in  a  criminal  action  can- 
not, under  the  constitution  and  laws  of  Idaho, 
be  compelled  to  testify;  and,  if  he  voluntarily 
takes  the  witness  stand,  and  testifies  in  his  own 
behalf,  he  may  be  cross-examined  about  any 
facts  testified  to  on  direct  examination,  or  con- 
nected therewith. 

4.  In  a  murder  case,  where  the  defense  is 
insanity,  the  burden  of  proving  such  defense 
is  on  the  defendant,  but  he  is  not  required  to  es- 
tablish his  defense  beyond  a  reasonable  doubt. 
In  such  case  the  vital  question  is,  was  the  de- 
fendant, at  the  time  of  the  homicide,  capable 
of  knowing  right  from  wrong? 

5.  L.,  who  was  on  trial  for  the  murder  of 
H.,  about  three  hours  before  the  homicide  said 
to  D.,  a  witness  for  the  state:  "1  would  like 
to  take  you  with  mt,  out  I  have  a  dirty  piece 
of  business  to  do  to-night."  Bdd,  that  such 
declaration  was  admissible  on  tbe  trial  to  show 
the  animus  of  defendant  towards  deceased, 
and  to  show  the  character  and  intent  of  the 
acts  of  the  defendant  in  committing  the  homi- 
cide. 

6.  AfBdavits  disclosing  newly-discovered  evi- 
dence in  a  criminal  case.  In  order  to  be  entitled 
to  consideration  by  the  appellate  court  on  ap- 
peal, must  appear  in  a  bill  of  exceptions,  duly 
settled,  in  conformity  to  the  provisions  of  the 
Penal  Code;  and  an  exception  to  an  order  deny- 
ing a  new  trial  must  be  saved  in  the  same  way. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Bingham  coun- 
ty;  D.  W.  Standrod,  Judge. 

James  Larklus  was  convicted  of  murder, 
and  appeals.     Affirmed. 

Hawley  &  Puckett,  for  appellant.  Robert 
E.  McFarland,  Atty.  Gen.,  for  the  State. 

QUARLES,  J.    Respondent  moved  to  dis- 
miss this  appeal  for  the  reason  that  tbe  record 
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contained  no  evidence  of  service  of  notice  of 
appeal.  Api)ellant  suggested  diminution  of 
record,  and,  on  leave  given,  filed  a  certified 
copy  of  tbe  notic<»  of  appeal  herein,  from 
wbicb  it  appears  by  tbe  Indorsement  of  tbe 
district  attorney  that  tbe  said  notice  was 
duly  served.  Tbe  motion  to  dismiss  tbe  ap- 
peal Is  therefore  denied. 

It  Is  contended  by  tbe  learned  attorney 
general,  on  behalf  of  tbe  state,  that  this 
court  sbonid  not  consider  tbe  appellant's  bill 
-of  exceptions,  because  tbe  record  fails  to 
show  that  notice  of  tbe  time  when  the  same 
would  be  presented  to  tbe  district  Judge  for 
settlement  was  served  upon  tbe  adverse  par- 
ty, as  required  by  section  7944,  Rev.  St  Tbe 
order  settling  said  bill  of  exceptions  (called 
"statement"  In  the  record)  shows  that  tbe 
district  attorney  was  present  when  the  said 
bill  of  exceptions  was  settled.  The  object  of 
the  motion  required  by  the  statute  Is  to  fur- 
nish either  party  the  opportunity  to  examine 
the  bill  of  exceptions  presented  for  settle- 
ment by  tbe  adverse  party,  and  to  give  the 
opportunity  to  point  out  to  tbe  district  Judge 
any  errors  that  might  exist  In  the  draft  of  the 
bill  of  exceptions  proposed  by  the  adverse 
party,  and  to  give  the  opportunity  to  present 
amendments;  thus  Insuring  correctness  In 
the  bill  of  exceptions.  But  tbe  object  of  the 
statute  was  attained  in  tbe  case  at  bar,  tbe 
district  attorney  having  been  present  at  the 
settlement  of  tbe  blU  of  exceptions.  Being 
present,  It  was  bis  duty  to  object  to  the  settle- 
ment of  tbe  bill  of  exceptions,  if  be  had  no 
notice;  and.  If  the  district  Judge  should  over- 
rule bis  objection,  he  should  then  except,  and 
save  bis  exception  by  having  It  incorporated 
In  a  bill  of  exceptions;  otherwise  this  court 
will  not  hear  such  objection,  where  the  rec- 
ord shows  that  counsel  for  the  adverse  party 
was  present  when  tbe  bill  of  exceptions  was 
settled.  The  presumption  being  In  favor  of 
the  regularity  of  the  proceedings  of  tbe  court 
below,  error  will  not  be  presumed,  and  must 
affirmatively  appear  by  the  record.  The  dis- 
trict attorney  having  been  present  at  the 
settlement  of  defendant's  bill  of  exceptions, 
and  having  failed  to  object  to  such  settlement 
for  want  of  notice  thereof,  tbe  presumption  is 
that  such  notice  was  given. 

Tbe  defendant  was  arraigned  in  tbe  dis- 
trict court  on  the  16tb  day  of  March;  on  the 
17th  day  of  March,  the  defendant  entered  the 
plea  of  not  guilty;  and  on  tbe  19th  day  of 
March,  the  defendant  moved  to  quash  tbe 
Information  on  tbe  gnround  that  "no  prelim- 
inary examination  was  bad  as  required  by 
law,  or  bad  at  all,"  which  motion  was  over- 
ruled, and  the  defendant  duly  excepted,  and 
now  assigns  as  error  tbe  action  of  the  court 
below  in  overruling  said  motion.  The  object 
of  requiring  a  preliminary  examination  In  a 
criminal  case  Is,  primarily,  for  the  benefit  of 
tbe  accused,  and  to  protect  bim  from  being 
restrained  of  bis  liberty,  unless  he  consents 
thereto,  until  the  state  has  made  a  prima 
facie  case  against  him.    This  Is  a  right  glvni 
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to  every  one  accused  of  crime,  but  this  right 
may  be  waived  by  the  accused,  unless  he  Is 
prohibited  by  -law  from  doing  so.  There  is 
nothing  in  article  1,  |  8,  of  our  constitution 
which  prohibits  the  accused  from  waiving  a 
preliminary  examination.  "No  person,"  In 
the  language  of  the  constitution,  "shall  be 
held  to  answer  for  any  felony  •  •  •  un- 
less on  presentment  or  Indictment  of  a  grand 
jury,  or  on  Information  of  the  public  prose- 
cutor, after  a  commitment  by  a  magistrate." 
In  the  act  of  March  13,  1891  (1  Sess.  Acts,  p. 
180,  §  8),  it  Is  provided:  "No  information 
shall  be  filed  against  any  person  for  any  of- 
fense until  such  person  shall  have  had  a  pre- 
liminary examination  therefor,  as  provided 
«  by  law,  before  a  Justice  of  the  peace,  rir  oth- 
er examining  magistrate  or  officer,  unless 
such  person  shall  waive  his  right  to  such  ex- 
amination." This  statute- authorizes  the  de- 
fendant to  waive  a  preliminary  examination. 
To  this  effect  is  the  decision  of  this  court 
in  State  v.  Braithwaite,  2  Idaho,  857,  27  Pac. 
731.  The  defendant,  being  authorized  to 
waive  a  preliminary  examination,  and  hav- 
ing done  so,  cannot  be  heard  to  complain 
that  he  exercised  such  authority.  The  court 
below  properly  overruled  the  motion  to  quash 
the  information  on  this  ground,  and  for  the 
further  reason  that  the  motion  came  too  late, 
after  the  plea  of  the  defendant  had  been  en- 
tered, as  this  court  held  in  State  v.  Clarlc,  de- 
cided in  February,  ISdl,  and  reported  hi  35 
Pac,  at  page  710. 

Numerous  exceptions  were  taken  by  the  de- 
fendant to  the  action  of  the  district  court  in 
admitting  and  refusing  to  admit  evidence  of- 
fered on  the  trial.  We  have  carefully  consid- 
ered each  of  these  exceptions,  many  of  which 
are  not  of  sufficient  importance  to  require 
mention  in  this  opinion,  and  those  of  suffi- 
cient importance  we  will  now  consider. 

The  homicide  occurred -about  5  o'clocl:  a. 
m.,  December  25, 1895.  The  state  Introduced 
Frank  De  Kay  as  a  witness,  who  testified, 
over  the  objections  of  the  defendant,  that 
the  defendant  was  at  the  place  of  business  or 
the  witness  on  the  night  of  December  24, 
1895,  and  left  about  2  o'clock  a.  m.  of  that 
night;  that.  Just  before  leaving,  defendant 
said  to  the  witness,  "I  would  like  to  take  you 
with  me,  but  I  have  a  dirty  piece  of  business 
to  do  to-night."  This  was  about  three  hours 
prior  to  the  homicide.  The  Introduction  of 
said  evidence  was  objected  to  by  the  defend- 
ant on  the  ground  that  it  was  not  connected 
with,  or  shown  to  relate  to,  the  deceased. 
According  to  the  testimony  of  George  Colter 
and  Nellie  Vernon,  who  were  at  the  house  of 
deceased  during  the  night  of  the  homicide, 
the  accused  went  to  said  bouse  about  3 
o'clock  a.  m.,  or  about  one  hour  after  leav- 
ing the  saloon  of  the  witness  De  Kay.  We 
think  that  this  evidence  was  admissible.  Be- 
ing connected,  as  it  was,  with  the  declara- 
tions and  acts  of  the  accused  at  the  house  of 
deceased,  so  soon  afterwards,  it  tended  to 
show  the  animus  on  the  part  of  the  accused 


towards  deceased;  and,  further,  the  declara- 
tion of  accused  testified  to  by  the  witness  Ete 
Kay  tended  to  show  an  abandoned,  reck- 
less, malicious  spirit  on  the  part  of  the  ac- 
cused. This  conclusion  is  supported  by  the 
following  authorities:  Jordan  v.  State,  79 
Ala,  9;  Anderson  v.  State,  Id.  5;  Harrison 
V.  State,  Id.  29;  Dixon  v.  State,  13  Fla.  636; 
State  V.  Grant,  79  Mo.  113;  State  v.  Hymer, 
15  Nev.  49;  Benedict  v.  State,  14  Wis.  423. 
The  supreme  court  of  Missouri,  In  State  v. 
Grant,  supra,  say:  "Under  the  ruling  in  State 
V.  Adams,  70  Mo.  355,  the  competency  of 
threats  made  Is  not  affected  by  their  newness 
or  remoteness,  and  the  authorities  cited  for 
the  state  show  that  the  threats  made  by  de- 
fendant 'against  policemen'  were  admissible. 
Mr.  Wills  says:  'It  is  not  uncommon  with 
persons  about  to  engage  In  crime  to  utter 
menaces,  or  to  make  obscure  and  mysterious 
allusion  to  purposes  and  Intentions  of  re- 
venge, or  to  boast  to  others,  whose  standard 
of  moral  conduct  is  the  same  as  their  own,  of 
what  they  will  do,  or  to  give  vent  to  expres- 
sions of  revengeful  purposes,  or  of  malignant 
satisfaction  at  the  anticipated  occurrence 
of  some  serious  mischief.  Such  declarations 
or  allusions  are  of  great  moment  when  clear- 
ly connected  by  independent  evidence  with 
some  subsequent  criminal  action.  The  jnat 
effect  of  such  language  is  to  show  the  ex- 
istence of  the  disposition  from  which  crim- 
inal actions  proceed,  to  render  it  less  improb- 
able that  a  person  proved  to  have  used  it 
would  commit  the  offense  charged,  and  to  ex- 
plain the  real  motive  and  character  of  the  ac- 
tion.' Wills,  Circ.  Bv.,  top  page  62,  In  Stew- 
art's Case  evidence  was  admitted  that  he 
liad  said  that  'he  hated  all  the  name  of 
Campbell.'  19  How.  State  Tr.  100.  And 
vague  threats,  not  against  any  particular  per- 
son, have  often  been  admitted,  and  are  com- 
petent evidence.  Rex  v.  Barbot,  18  How. 
State  Tr.  1251;  Benedict  v.  State,  14  Wis. 
423.  In  a  comparatively  late  case  in  this 
state  a  witness  was  allowed  to  testify  that 
she  heard  the  defendant  say,  a  short  time  be- 
fore the  homicide:    Til  kill  him  before  day. 

G d  d n  him,'  without  calling  any  name. 

It  was  held  admissible.     State  v.   Guy,  69 
Mo.  430." 

The  witness  .Tames  Kerr  testified  that  about 
nine  days  before  the  homicide  the  accused 
went  to  the  house  of  deceased,  and  In  a  con- 
versation in  presence  of  deceased,  asked  wit- 
ness If  "Red"  (referring  to  a  third  party)  had 
been  there,  to  which  witness  replied  In  the 
negative,  whereupon  the  accused  said  that 
"If  he  [defendant]  caugbt  him  [Red]  there,  be 
[defendant]  would  kill  the  pair  of  them,  and 
burn  the  bouse  down,  but  what  he  would  get 
them."  The  defendant  objected  to  said  evi- 
dence, as  being  incompetent,  irrelevant,  and 
Immaterial,  which  objection  was  overruled 
by  the  court,  to  which  ruling  the  defendant 
duly  excepted,  and  the  admission  of  said  evi- 
dence is  one  of  the  errors  assigned  by  the  de- 
fendant.   The  record  shows  that  the  deceaa^ 
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ed  was  an  unchaste  woman;  that  defendant 
and  deceased  were  on  Intimate  terms;  that 
the  accused  was  Jealous  of  the  attentions  of 
the  person  called  "Red."  For  the  reasons 
hereinbefore  given,  and  for  the  purpose  of 
showing  a  motive  tor  the  commission  of  the 
crime  alleged,  the  evidence  of  the  witness 
James  Kerr,  mentioned  above,  was  compe- 
tent, and  properly  admitted  by  the  trial  court. 
The  defendant  testified  as  a  witness  in  his 
own  behalf,  and  was  cross-examined  on  be- 
half of  the  state,  over  his  objections,  about 
matters  relating  to  the  Issues  in  the  action 
about  which  he  had  not  testified  on  direct 
examination,  and  It  is  now  assigned  as  error 
that  the  trial  court  permitted  him  to  be  so 
cross-examined.  The  learned  counsel  for  the 
appellant  contends  that  such  cross-examina- 
tion was  In  violation  of  the  constitutional 
provision  that  "no  person  shall  be  compelled 
in  any  criminal  case  to  be  a  witness  against 
himself."  This  provision  of  the  constitution 
was  the  law  of  Idaho  prior  to  the  organiza- 
tion of  our  state  government,  having  been 
adopted  as  part  of  our  Penal  Code,  and  is 
found  In  sections  7357,  8143,  Rev.  St.  Sec- 
tion 8141,  Rev.  St.,  provides  as  follows!  "The 
rule^  for  determining  the  competency  of  wit- 
nesses in  civil  actions  are  applicable  also  to 
criminal  actions  and  proceedings,  except  as 
otherwise  provided  In  this  Code."  Section 
T)9o6  makes  all  parties  to  an  action  compe- 
tent witnesses.  Section  6079  provides  that 
"the  opposite  party  may  cross-examine  the 
witness  as  to  any  facts  material  to  the  Issues 
in  the  action,  and  In  so  doing  may  put  lead- 
ing questions."  Under  the  provision  of  the 
constitution  and  statutes  cited,  the  defendant 
In  a  criminal  action  cannot  be  compelled  to 
testify  in  such  action;  but  If  he  voluntarily 
takes  the  witness  stand,  and  testifies  for 
himself,  he  does  so  subject  to  the  rule  that 
he  may  be  cross-examined  In  regard  to  "any 
facts  material  to  the  issues  in  the  action." 
The  authorities  cited  by  learned  counsel  for 
the  defendant  in  support  of  the  contention 
that  the  defendant  in  a  criminal  action  cannot 
be  cross-examined  as  to  new  matters  are  not 
in  point.  The  cases  of  People  v.  Miller,  33 
Cal.  99,  Landsberger  v.  Ckirham,  5  Cal.  450, 
and  Altken  v.  Mcndenhall,  25  Cal.  212,  mere- 
ly relate  to  the  time  at  which  a  witness  may 
be  asked  in  regard  to  new  matter,  and  do  not 
hold  that  he  cannot  be  asked  as  to  such  new 
matter.  And  in  People  v.  O'Brien,  66  Cal. 
602,  6  Pac.  695,  this  question  arose  under  a 
statute  which  in  express  terms  limited  the 
cross-examination  to  "matters  about  which 
he  was  examined  in  chief."  A  careful  study 
of  that  case  convinces  us  that  it  has  no  ap- 
plication to  the  case  at  bar.  On  the  trial  the 
defendant  was  asked  by  the  district  attorney 
about  some  matters  about  which  he  was  not 
asked  on  direct  examination,  but  these  mat- 
ters related  to  facts  that  were  material  to 
the  Issues  In  the  action.  The  manner  of 
cross-examination  of  a  witness  is  a  matter 
largely  In  the  discretion  of  the  trial  court, 


and  the  record  in  the  case  at  bar  does  not 
show  that  this  discretion  was  abused. 

One  of  the  errors  relied  on  by  the  defend- 
ant was  the  refusal  of  the  lower  court  to 
permit  the  witness  John  Kerr  to  testify  as  to 
his  opinion  of  the  sanity  of  the  defendant. 
The  witness  Kerr  was  not  an  expert  witness 
on  the  subject  of  Insanity.  His  evidence 
showed  that  he  had  but  a  very  limited  ac- 
quaintance with  the  accused,  and  he  was  not, 
under  the  rule  laid  down  by  this  court  In 
the  case  of  State  v.  Hurst,  decided  at  tie 
January  term,  1895,  and  reported  in  39  Pac. 
554,  a  competent  witness  on  this  question. 
In  State  v.  Hurst,  supra,  this  court  held  that 
nonexpert  witnesses,  who  had  known  the  de- 
fendant intimately  for  years,  and  up  to  the 
time  of  the  homicide,  were  qualified  to  tes- 
tify as  to  the  sanity  or  insanity  of  the  de- 
fendant. A  nonexpert  witness,  to  be  compe- 
tent to  give  his  opinion  as  to  the  sanity  or 
Insanity  of  the  defendant  In  a  criminal  ac- 
tion, should  show,  before  being  permitted  to 
testify  on  such  questions,  that  he  has  such 
intimate  acquaintance  with  the  defendant, 
as  well  as  the  necessary  opportunity  to  ob- 
serve the  actions  and  demeanor  of  defendant, 
and  has  made  such  observations  as  would  ena- 
ble him  to  form  an  Intelligent  conclusion  as  to 
the  state  of  mind  of  the  defendant.  A  casu- 
al acquaintance,  like  the  witness  Kerr,  could 
not  be  regarded  as  coming  within  this  rule. 
The  court  did  permit  numerous  nonexpert 
witnesses  to  testify  as  to  their  opinions  of 
the  sanity  of  the  defendant,  and,  this  being 
true,  and  the  defendant  having  failed  to 
show  to  the  trial  court  what  he  expected  to 
prove  by  said  witness  In  response  to  said 
question,  we  cannot  say  that  any  error  was 
committed  In  this  regard. 

The  defendant  excepted  to  the  testimony 
of  the  witness  Dr.  Mitchell  to  the  effect  that 
said  witness  did  not  regard  the  defendant 
as  mentally  deranged  at  the  time  he  (the  sdid 
witness)  treated  the  defendant,  four  hours 
after  the  homicide.  Said  witness,  we  think, 
showed  himself  to  be  competent  to  testify  as 
to  his  opinion  of  the  state  of  mind  of  the 
defendant  at  that  time.  The  witness  was 
an  experienced  physician,  and  was  then 
treating  a  wound  on  the  neck  of  the  defend- 
ant, and  then  conversing  with  the  defendant, 
and  quite  naturally  observed  the  actions  and 
conduct  of  the  defendant.  The  court  after- 
wards refused  to  permit  said  witness  Mitch- 
ell to  testify  as  to  his  opinion  as  to  the  sanity 
of  the  defendant  just  preceding  the  homicide. 
No  prejudicial  error  was  committed  In  per- 
mitting or  rejecting  evidence  of  the  witness 
Mitchell. 

We  have  carefully  examined  the  Instruc- 
tions given  by  the  learned  district  judge  on 
the  trial,  and  think  that  the  law  of  the  case 
was  fully  and  fairly  given,  with  the  exception 
of  Instruction  No.  9,  which  was  too  favorable 
to  the  defendant;  and  that  the  Instructions 
requested  by  the  defendant  which  were  re- 
fused, so  far  as  they  were  correct,  were  cov- 
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ered  fully  by  the  Instructions  given  by  the 
court 

There  appears  in  the  record  in  this  case 
dirers  altidaTits  setting  forth  newly-discov- 
ered evidence,  and  it  is  insisted  that  on  this 
ground  the  court  below  should  have  granted 
the  defendant  a  new  trial,  and  contended  that 
the  refusal  to  do  so  was  reversible  error.  We 
should  not  inquire  into  this  question,  for  the 
reason  that  there  is  nothing  in  the  record 
whatever,  as  it  came  to  this  court,  to  show 
that  said  affidavits  were  used  on  the  hearing 
of  the  motion  for  a  new  trial.  If  they  were 
80  used,  it  was  the  duty  of  the  defendant  to 
have  shown,  by  bill  of  exceptions  duly  settled, 
that  such  affidavits  were  used  in  evidence,  or 
offered,  and  their  admission  rejected,  on  the 
hearing  of  the  motion  for  a  new  trial.  Not 
having  been  identUied  in  tills  manner,  and 
the  record  failing  to  show  that  they  were  used 
on  the  hearing  of  said  motion  for  new  trial, 
we  cannot  presume  that  they  were  so  used. 
But  since  the  argument  appellant  has  filed  the 
affidavit  of  W.  H.  Puckett,  which  shows  that 
the  said  affidavits  were  used  on  the  hearing 
of  the  motion  for  new  trial;  but  they  cannot 
be  identified  in  this  manner.  A  careful  study 
of  sections  7940  to  7946,  inclusive,  of  our 
Penal  Code,  leads  to  the  inevitable  conclusion 
that  where,  as  in  this  case,  a  new  trial  Is 
asked  on  the  ground  of  newly-discovered  evi- 
dence, the  affidavits  showing  such  newly-dis- 
covered evidence  must  be  incorporated  into  a 
bill  of  exceptions,  and  settled  by  the  trial 
Judge.  And  it  Is  also  necessary  to  take  and 
save  in  the  same  way  an  exception  to  an  order 
overruling  a  motion  for  a  new, trial;  and  this 
was  not  done  in  the  case  at  bar.  But,  owing 
to  the  fact  that  the  life  of  the  defendant  is  at 
stake,  we  have  carefully  examined  the  affi- 
davits, though  not  Identified  as  required  by 
law,  and  carefully  considered  the  matters 
therein  contained,  and  are  of  the  opinion  that 
thfe  showing  made,  if  properly  before  this 
court  for  review,  is  not  sufficient  to  have  Jus- 
tified the  trial  Judge  in  setting  aside  the  ver- 
dict of  the  Jury.  That  which  is  claimed  as 
newly-discovered  evidence,  like  a  large  portion 
of  the  evidence  on  the  trial,  tended  princi- 
pally to  establish  that  the  defendant '  had 
some  peculiar  eccentricities,  and  was  at  times 
absent-minded.  We  think  that  the  prepond- 
erance of  the  evidence  was  sufficient  to  show 
that  at  the  time  of  the  homicide  the  defend- 
ant was  capable  of  distinguishing  between 
right  and  verong.  The  question  was  one  to 
be  decided  by  the  weight  of  the  evidence. 
Mr.  Greenleaf,  in  his  work  on  EMdence  (2 
Greenl.  Ev.  §  372),  says:  "In  criminal  cases, 
in  order  to  absolve  the  party  from  guilt,  a 
higher  decree  of  insanity  must  be  shown 
than  would  t>e  sufficient  tc  discharge  htm  from 
the  obligations  of  his  contracts."  The  dec- 
laration of  the  defendant,  made  a  short  time 
prior  to  the  homicide,  "that  he  had  a  dhrty 
piece  of  business  to  do  to-night,"  doubtless  con- 
vinced the  jury,  considere<l  in  connection  with 
his  subse((UL'nt  movements,  that  at  the  time 


of  the  homicide  the  defendant  was  capable 
of  distinguishing  right  from  wrmog.  The  evi- 
dence showed  conclusively  that  the  defendant 
committed  the  homicide  charged.  The  cMily 
confilct  in  the  evidence  was  as  to  the  sanity 
of  the  defendant  The  evidence  upon  this 
point  was  of  a  very  unsatisfactory  nature, 
owing  to  the  meager  knowledge  of  the  major- 
ity of  the  witnesses  as  to  the  actions  and  con- 
duct of  the  defendant  The  burden  of  prov- 
ing the  Insanity  of  the  defendant  was  on  the 
defendant  but  he  was  not  required  to  prove 
this  issue  beyond  a  reaponable  doubt,  but  b? 
a  preponderance  of  evidence  only.  The  trial 
court  in  instruction  No.  9,  said  to  the  ixnj 
that:  "If,  however,  there  should  be  a  rea- 
sonable doubt  as  to  the  prisoner's  sanity  azise 
upon  the  evidence  in  the  case,  and  uix>n  noth- 
ing else,  the  Jury  should  give  the  accused  the 
benefit  of  that  doubt."  This  instruction  was 
erroneous,  but  not  prejudicial,  being  too  fa- 
vorable to  the  defendant.  In  effect  it  direct- 
ed the  Jury  to  acquit  if  they  entertained  a 
reasonable  doubt  as  to  whether  the  defend- 
ant was  sane  or  insane. 

The  evidence  was  sufficient  to  support  the 
verdict  and,  as  no  prejudicial  error  appears 
in  the  record,  the  order  and  Judgment  ap- 
pealed from  are  affirmed; 

SULLIVAN,  O.  J.,  and  HUSTON,  J.,  con- 
cur. 

On  Rehearing. 

(Feb.  26,  1897.) 

The  appellant  has  filed  a  petition  for  re- 
hearing, in  which  our  attention  is  called  to 
the  act  of  January  10,  1889,  which  amends 
section  6079,  Rev.  St,  cited  in  the  original 
opinion,  so  as  to  make  it  read  as  follows: 
"Sec.  6070.  The  opposite  party  may  cross-ex- 
amine the  witness  as  to  any  facts  stated  In 
his  direct  examination  or  connected  there- 
with, and  in  so  doing  may  put  leading  ques- 
tions; but  if  he  examine  him  as  to  other  mat- 
ters, such  examination  is  to  be  subject  to  the 
same  rules  as  a  direct  examination."  See 
Sess.  Acts  15th  Sess.  p.  2.  This  act  was  not 
cited  In  appellant's  brief,  nor  In  the  argu- 
ment of  the  case,  and  we  inadvertently  over- 
looked it  in  considering  this  case.  The 
amendment  to  section  6079,  cited  above, 
changes  the  practice  as  to  the  manner  of 
cross-examination  of  a  witness,  and  by  ex- 
press terms  limits  such  cross-examination  to 
the  facts  stated  in  his  direct  examination, 
or  connected  therewith. ,  Under  this  rule,  the 
defendant  in  a  criminal  action,  who  baa  tes- 
tified In  his  own  behalf,  can  only  be  cross- 
examined  by  the  state  as  to  the  facts  stated 
on  his  direct  examination,  or  connected  there- 
with. We  have  again  carefully  examined 
that  part  of  the  record  showing  the  cross- 
examination  of  the  defendant  in  the  case  at 
bar,'  and  are  of  the  opinion  that  bis  entire 
cross-examination  related  to  facts  about 
which  he  testified  in  chief,  or  connected 
therewith,  unless  it  be  the  two  following 
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questions,  to  wit:  "Question.  Did  you  ever 
liave  any  trouble  with  Josie  HiU?  Answer. 
No  trouble.  I  was  acquainted  with  her.  I 
can't  remember  when  I  last  saw  her.  Q. 
When  did  you  last  see  her?  What  was  the 
conversation  you  had  with  her  the  last  time 
you  remember  seeing  her?  A.  I  don't  re- 
member the  conversation."  The  defendant 
objected  to  said  two  questions,  and  we  think 
the  objection  should  have  been  sustained; 
but  these  errors  were  harmless,  as  the  an- 
swers of  the  defendant  were  in  bis  favor, 
and  he  was  not  prejudiced  thereby.  Section 
8236,  Rev.  St.,  is  as  foUows:  "Neither  a  de- 
parture from  the  form  or  mode  prescribed  in 
this  Code  in  respect  to  any  pleading  or  pro- 
ceeding, nor  an  error  or  mistake  therein,  ren- 
ders it  invalid,  unless  it  has  actually  prej- 
udiced the  defendant,  or  tended  to  his  prej- 
udice in  respect  to  a  substantial  right."  This 
section  was  construed  by  this  court  in  State 
V.  Iteed,  reported  in  35  Pac,  at  page  700.  Re- 
hearing denied. 

SULLIVAN,  C.  J.,  and  HUSTON,  J.,  concur. 


(3  Idaho,  213) 

MULKEY  V.  LONG. 

(Supreme  Court  of  Idaho.     Feb.  12,  1897.) 

Alteration  of  Notr  —  Evidence  —  Release  of 

SiTRETT. 

1.  Under  section  6030,  Bev.  St.  Idaho,  a  par- 
ty offering  in  evidence  a  promissory  note  show- 
ing upon  its  face  that  it  has  l>een  altered  is  re- 
quired, l>efore  the  same  can  he  received,  to 
show  that  such  alteration  was  made  l)efore  it 
came  to  his  hands 

2.  A  promissory  note  altered  in  a  material 
particular  is  rendered  void,  as  to  one  who  signs 
it  as  a  sarety  merely,  where  such  alteration 
was  made  without  the  knowledge  or  consent 
of  such  surety;  and  a  mere  verbal  promise, 
without  consideration,  will  not  maintain  an  ac- 
tion against  such  surety  for  the  amount  of  such 
note. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Lemhi  county; 
D.  W.  Standrod,  Judge. 

Action  by  William  Mulkey  against  John 
Long.  Judgment  for  plaintiff.  Defendant 
appeals.     Reversed. 


Quarles   &   Quarles,    for   appellant 
Cowen,  for  respondent. 


F.    J. 


HUSTON,  J.  This  action  is  brought  upon 
a  promissory  note  executed  by  defendant  and 
one  Jos.  B.  Miller,  of  the  following  form: 
"$395.  Salmon  City,  July  lOth,  1893.  On  or 
before  one  year  after  date,  without  grace,  for 
value  received,  we,  or  either  of  us,  promise  to 
pay  William  Mulkey  or  order  three  hundred 
and  ninety-five  dollars,  with  interest  from  date 
until  paid,  at  the  rate  of  one  per  cent,  per 
month;  and,  if  suit  be  instituted  for  the  col- 
lection of  this  note,  we  agree  to  pay  a  rea- 
sonable attorney's  fee.  [Signed]  Jos.  B. 
Millet.  John  Long."  The  record  shows  that 
tlif  uoce  was  made  and  delivered  at  the  request 
and  for  the  benefit  solely  of  Jos.  B.  Miller; 


that  the  defendant  never  received  any  benefit 
therefrom;  moreover,  tbat,  as  originally  made, 
the  note  was  for  the  sum  of  $375,  and  was 
payable  to  Davis  Bros.;  that  the  alterations 
were  made  without  the  knowledge  or  consent 
of  the  defendant.  But  it  is  contended  upon 
the  part  of  the  plaintiff  that,  after  a  knowledge 
of  the  alterations  in  the  note  came  to  the  de- 
fendant, he  promised  and  agreed  to  pay  the 
same.  The  case  was  tried  to  a  Jury,  to  whom 
special  findings  were  submitted,  among  which 
was  the  following,  viz.:  "Q.  11.  Had  Long 
ever  promised  to  pay  the  note  since  the  date 
at  wtilch  he  claims  to  have  first  discovered  the 
alteration  in  the  note  in  Vegard  to  the  change 
of  the  amount  for  which  it  was  given;  and,  if 
so,  to  whom  has  he  made  such  promise;  and 
was  such  promise  oral,  or  to  writing?  A. 
Yes;  to  Timothy  Dore;  orally."  Upon  this 
point,  which  seems  to  be  a  crucial  one  in  this 
case,  Timothy  Dore  testifies  as  follows.  Inter 
alia:  "It  was  about  the  24th  or  25th  of  March, 
he  [defendant]  came  to  my  otfice  and  wanted 
to  see  the  note.  I  showed  the  note  to  him,  and 
lie  claimed  it  had  been  raised  $20.  He  said 
the  original  amount  was  $375.  *  •  •  But 
he  said  he  would  pay  the  note.  He  said  he 
never  signed  his  name  to  a  piece  of  paper  that 
he  did  not  pay.  And  two  or  three  days  after 
that  he  came  to  me,  and  wanted  me  to  see 
Mulkey  about  the  additional  $20,  and  asked 
me  If  Mulkey  would  not  throw  off  half  of  it, 
at  least."  Defendant  does  not  agree  with  the 
witness  Dore  as  to  what  was  said,  at  the 
interview  referred  to.  Defendant  claims  that 
he  did  not  know  of  the  alteration  \n  the  amount 
of  the  note  until  the  27tb  of  March,  when  the 
note  was  first  seen  by  him  since  he  signed  it. 
Dore  says  that  defendant  at  the  time  he  show- 
ed him  the  note,  remarked  that  "he  did  not 
sign  his  name  to  a  piece  a>f  paper  he  did  not 
pay,"  and  Dore  states  that  defendant  talked 
with  him  about  what  Mulkey  would  do;  and 
there  seems  to  have  been  some  talk  looking  to- 
wards an  adjustment,  by  Mulkey's  taking  a 
mortgage  upon  Miller's  books,  held  by  the 
defendant  The  Jury  found  that  defendant 
made  a  promise  oraUy  to  Timothy  Dore  to  pay 
the  note.     Defendant  denies  this. 

The  first  specification  of  error  is  In  permit- 
ting the  introduction  in  evidence  of  the  note 
sued  on;  it  appearing  upon  the  face  of  the 
note  tbat  the  same  had  been  altered  in  ma- 
terial particulars,  to  wit,  the  name  of  the 
payee  had  been  changed,  and  the  amount 
changed.  Appellant  contends  that  under  the 
provisions  of  section  6030,  Rev.  St.  Idaho, 
said  note  was  not  admissible  In  evidence.  In 
the  complaint  no  reference  is  made  to  any 
alteration  in  the  note.  Section  6030,  Rev.  St, 
is  as  follows:  "The  party  producing  a  writ- 
ing as  genuine  which  has  been  altered,  or 
appears  to  have  been  altered  after  its  execu- 
tion in  a  part  material  to  the  question  in  dis- 
pute, must  account  for  the  appearance  or 
alteration.  He  may  show  tbat  the  alteration 
was  made  by  another  without  bis  concur- 
rence, or  was  made  with  the  consent  of  the 
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parties  affected  by  It,  or  otberwlse  ptopetis 
or  innocently  made,  or  tbat  the  alteration  did 
not  change  the  meaning  or  language  ot  the 
instrument  If  he  do  that  he  may  give  the 
writing  In  evidence,  but  not  otherwise."  This 
section  of  our  statutes  was  adopted  literally 
from  the  statutes  of  Callfomta,  and  the  con- 
struction thereof  by  the  supreme  court  of 
California  should  be  recc^nized  by  us.  In  the 
case  of  Sedgwick  t.  Sedgwick,  56  Cal.  213, 
tbe  court  held  that  as  it  did  not  appear  upon 
the  face  of  the  note  that  the  alteration  had 
been  made  after  the  execution  of  the  note, 
and  that  the  evidence  did  not  establish  such 
fact,  it  was  not  error  to  allow  the  note  to  be 
read  in  evidence.  The  conclusion.  It  seems  to 
08,  from  all  the  decisions,  is  simply  this:  The 
party  presenting  an  Instrument  whicb,  upon 
Its  face,  shows  that  it  has  been  altered.  Is  re- 
quired to  explain  such  alteration,  or  at  least 
show  that  It  has  not  been  altered  since  it  came 
to  his  hands.  The  j>artles  who  made  or  exe- 
cuted the  Instrument  may  have  made  or  as- 
sented to  the  alteration  before  its  execution, 
and  yet  the  holder  be  entirely  unable  to  prove 
that  fact  We  think,  therefore,  that  the  ex- 
igency of  the  statute  Is  compiled  with  when 
the  pai  ty  presenting  the  instrument  In  evi- 
dence has  shown  that  there  has  been  no  alter- 
ation therein  since  it  came  to  his  hands.  Gal- 
land  V.  Jackman,  26  Cal.  85;  Sedgwick  v. 
Sedgwick,  56  Cal.  213.  It  Is  clear  from  the 
record  that  the  alterations  in  the  note  in  this 
case  were  made  by  Miller,  and  without  the 
knowledge  or  consent  of  the  defendant  It  Is 
also  admitted  that  the  money  advanced  by 
plaintiff  was  paid  directly  to  Miller;  that  de- 
fendant was  a  mere  accommodation  maker  or 
surety.  The  Jury  found  that  the  defendant 
on  or  about  the  27th  day  of  March,  1895  (the 
note  was  due  July  10,  1894),  promised  one 
Dore,  who  held  the  note  for  collection,  that 
he  would  pay  it,  and  that  this  was  after  de- 
fendant bad  knowledge  of  the  alterations  In 
the  note;  and  it  is  claimed  by  plaintiff  that 
such  promise  by  defendant  amounted  to  a  rat- 
ification of  the  note,  to  the  extent  of  estab- 
lishing the  liability  of  defendant  thereon.  To 
maintain  this  contention,  respondent  cites  1 
Am.  &  Eng.  Enc.  Law,  521,  and  cases  there 
cited.  An  examination  of  the  text  as  well 
as  of  the  cases  dted,  will  show  that  what  Is 
quoted  in  the  brief  applies  to  the  case  of  a 
maker  of  the  note,  and  not  to  a  mere  sure- 
ty. Under  the  same  head,  on  page  522,  note 
1,  we  find  the  following:  "Even  where  the 
maker,  after  noticing  the  alteration,  offered 
to  give  another  note,  at  sixty  days,  In  place 
of  it,  the  court  did  not  regard  this  as  a  rntl- 
ficatlon  of  the  alteration.  Kllkelly  v.  Mnr- 
tln,  34  Wis.  506."  In  that  case,  as  In  the 
case  at  bar,  the  note,  as  to  the  defendant, 
had,  by  reason  of  the  alterations  therein,  be- 
come void,  and  was  no  longer  hla  contract 
—was  no  longer  enforceable  against  him  as 
an  obligation  of  his  making.  Any  promise 
or  agreement  thereafter  made  by  him  to  pay 
the  debt  for  which  the  note  was  given,  un- 


less the  same  was  In  writing  and  predicated 
upon  a  valuable  consideration,  could  not  be 
enforted.  Warren  v.  Fant's  Trustee.  79  Ky. 
1;  Wood  V.  Steele,  6  WalL  80;  Bank  v. 
StoweU,  123  Mass.  196;  Bank  v.  Clark,  51 
Iowa,  254,  1  N.  W.  491.  We  think  the  error 
of  the  district  court,  as  well  as  of  counsel, 
lies  In  not  drawing  the  distinction  between 
the  maker  of  a  note  and  one  occupying  the 
position  of  a  mere  surety,  as  an  accommoda- 
tion maker;  and  this  distinction  is,  we  think, 
clear  upon  both  principle  and  authority.  The 
judgment  of  the  district  court  is  reversed, 
and  the  cause  remanded,  with  directions  to 
enter  Judgment  for  defendant  with  costs. 

QUARLES,  J.,  did  not  sit  In  this  case,  hav- 
ing been  of  counsel.  SULLIVAN,  0.  J.,  cod- 
curs. 

On  Rehearing. 

(Feb.  26,  1897.) 

HUSTON,  J.  We  have  examined  this  pe- 
tition, and  find  no  reason  to  change  the  con- 
clusion of  the  court  The  petitioner  has 
spent  much  time  and  space  In  the  elabora- 
tion and  discussion  of  questions  not  Involved 
In  the  decision  of  this  case.  We  do  not  feel 
called  upon  to  reiterate  what  we  have,  we 
think,  already  made  sufficiently  clear.  The 
petition  is  denied. 

SULLIVAN,  C.  J.,  concurs. 


(14  Utab.  «77> 
ENSIGN  V.  FISHER  et  al. 
(Supreme  Court  of  Utah.     Feb.  9,  1897.) 
Fbaooulkkt  Convetancb—Konboit— Review  ob 

APP'eaL — SOSPICIODS  CiRCDUSTAKCBS. 

1.  The  offer  of  evidence  after  the  overmlins 
of  a  motion  for  nonsuit  ia  not  a  waiver  of  the 

exception  taken  to  the  order  overruling    such 
motion,  under  Sess.  Laws  1S94,  p.  42. 

2.  Under  section  9  of  article  8  of  the  consti- 
tntion,  which  provides  that  "appeals  to  this 
court  shall  be  upon  the  record  made  in  the  court 
below,  •  *  *  and  that  in  equity  cases  the 
appeal  may  be  on  questions  of  both  law  and 
fact,"  held,  that  qneations  of  both  law  and  fact 
arising  in  equity  cases  can  l>e  reviewed  In  this 
court  upon  the  record  made  in  the  court  below, 
if  properly  brought  to  this  court 

3.  When  there  is  no  testimony  offered  by  the 
plaintiff,  in  bis  affirmative  case,  tendinf;  to 
establish  a  prima  facie  case  of  fraud  In  the  al- 
leged sale  of  property  with  intent  to  defraud 
creditors,  a  motion  for  nonsuit  should  be  grant- 
ed. Fraud  cannot  be  presumed  from  mere  sus- 
picious circumstances,  but  must  be  proved. 
Testimony  offered  hela  insufBcient  to  make  a 
prima  facie  cose. 

(Syllabus  by  the  Court) 

Appeal  from  district  court.  Box  Elder  coun- 
ty; C.  H.  Hart,  Judge. 

Action  by  Martin  Ensign,  Jr.,  against 
George  W.  Fisher  and  others.  Judgment  for 
plaintiff.  Defendant  Fisher  appeals.  Ke- 
verscd. 

Moyle,  Zane  &  Costlgan  and  J.  M.  Coombs, 
for  appelant    B.  H.  Jones*  for  respondent. 
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PER  CURIAM.  The  plaintiff  filed  his  com- 
plaint March  30,  1886,  and  alleged  therein 
that  on  April  14,  1891,  he  filed  his  complaint, 
and  obtained  Judgment  thereon,  against  the 
defendant  George  W.  Fisher,  on  February 
:JG,  180C,  in  the  district  court  for  the  county 
of  Box  Elder,  for  the  sum  of  $150.48,  which 
judgment  was  then  properly  docketed;  that 
on  March  28,  1896,  an  execution  was  issued 
thereon,  and  returned  unsatisfied;  that  on 
April  28,  1894,  defendant  George  W.  Fisher 
and  Mary  F.  Fisher,  his  wife,  made  and  de- 
livered to  their  daughter  Liilie  Bland  a  deed 
of  conveyance  to  the  land  In  question.  Plain- 
tiff further  alleged,  on  information  and  be- 
lief, that  the  said  deed  was  so  made  tor  the 
use  of  the  defendant  George  W.  Fisher,  with- 
out consideration,  and  with  intent  to  hinder 
and  defraud  creditors  of  their  lawful  suits 
and  damages,  debts,  and  demands;  that, 
since  said  deed  was  executed,  the  possession 
of  said  land  had  remained  under  the  control 
and  possession  of  defendant  Fisher,  under 
the  fraudulent  pretense  that  he  was  the 
agent  of  the  grantee;  that,  at  the  time  the 
conveyance  was  made,  defendant  Fisher  was 
insolvent,  and  had  no  property  in  the  state 
out  of  which  an  execution  could  be  collected; 
and  prayed  that  said  conveyance  be  set  aside 
as  fraudulent.  The  defendant  answered,  de- 
nying the  allegations  in  the  complaint,  and 
alleged  that  the  conveyance  was  made  in 
good  faith,  for  a  valuable  consideration, 
without  Intent  to  hinder,  delay,  or  defraud 
any  creditor,  and  that  he  was  not  insolvent 
at  the  time  of  signing  the  conveyance.  The 
plaintiff  offered  testimony  tending  to  show 
that  in  December,  18S>4,  defendant  Mary  F. 
Fisher  offered  to  sell  the  lots  in  question; 
that  in  April,  1895,  one  witness  beard  a  con- 
versation between  Fisher  and  a  gentleman 
to  the  effect  that  Fisher  was  going  to  trade 
the  property;  that  Fisher  had  said  he  had 
sold  the  property,  but  the  deed  was  not  made 
out,  and  witness  was  to  pay  rent  to  the  pur- 
chaser. It  appears  that  this  witness  rented 
the  house  from  Mr.  Coombs,  the  agent  of 
LiUie  Bland,  and  paid  him  the  rent  some  of 
tlie  time,  and  at  one  time  paid  the  rent  to 
Fisher.  Mr.  Standing  gave  testimony  tend- 
ing to  show  that  Mr.  Coombs  had  spolsen  to 
him  about  buying  the  property  in  question 
in  the  fall  of  1894;  that  Coombs  had  the 
property  for  sale,  and  that  witness  talked 
to  Fisher  and  Coombs  about  buying  it;  that 
he  went  over  and  looked  at  the  property; 
that  Fisher  said  It  was  for  sale  at  the  sum 
of  ?T00.  The  deed  to  LiUie  Bland  was  re- 
ceived in  evidence.  The  record  in  the  case 
of  Rankin  against  Ensign  and  Fisher,  show- 
ing a  Judgment  against  Fisher,  of  March  10, 
1894,  for  $100,  and  return  of  execution  there- 
on, showing  the  Judgment  was  fully  paid 
and  satisfied,  was  also  offered  in  evidence. 
The  record  of  the  Judgment  set  out  in  the 
complaint,  upon  which  the  plaintiff  sought 
'•elief,  was  also  introduced  In  evidence.  Aft- 


er the  Introduction  of  this  testimony,  the 
plaintiff  rested]  his  case,  and  the  defendant 
moved  for  a  Judgment  of  nonsuit,  on  the 
ground  that  no  evidence  had  been  intro- 
duced tending  to  show  tliat  the  deed  had 
been  executed  without  a  valuable  considera- 
tion, or  in  trust,  or  that  the  possession  of 
the  property  remained  in  the  grantor,  or 
that  Fisher  was  Insolvent  at  the  time  he 
made  the  deed  or  since,  or  that  he  was  In- 
debted at  the  time  the  deed  was  made,  and 
that  no  material  allegation  of  the  complaint 
had  been  established.  The  court  denied  the 
motion,  and  the  defendant  excepted,  assign- 
ing as  error  the  refusal  of  the  court  to  grant 
the  nonsuit  as  requested. 
'  Section  9  of  article  8  of  the  constitution  of 
Utah  provides  "that  appeals  to  this  court 
shall  be  upon  the  record  made  in  the  court 
l)elow.  •  •  •  In  equity  cases  the  appeal 
may  be  on  both  questions  of  law  and  fact. 
I  •  •  *"  Under  this  section,  questions  of 
both  law  and  fact  arising  in  equity  cases  can 
be  reviewed  in  this  court  upon  the  record 
made  in  the  court  below,  and  properly 
brought  to  this  court. 

The  testimony  offered  was  exceedingly 
meager  and  unsatisfactory.  In  order  to  es- 
tablisih  a  prima  facie  case  as  charged,  the 
plaintiff  should  have  shown  that  the  convey- 
ance of  April  23,  1894,  was  without  consid- 
eration and  fraudulent,  or  that  the  deed  was 
made  in  contemplation  of  Insolvency,  and 
that  Fisher  was  insolvent  at  the  time  the 
deed  was  made  and  afterwards.  No  testl- 
moiiy  was  offered  in  plaintiff's  affirmative 
case  upon  these  subjects.  The  testimony 
that  Fisher  or  his  wife  had  offered  to  sell  the 
property  in  the  absence  of  LllUe  Bland,  dur- 
ing the  year  1894  or  1895,  taken  In  connec- 
tion with  the  fact  that  Mr.  Coombs  was  LU- 
lie  Bland's  agent,  and  assisted  in  making  the 
alleged  negotiations  for  the  sale,  is  not  of  it- 
self suflSclent  to  establish  the  charges  made 
in  the  complaint  The  fact  that  Fisher  of- 
fered to  sell  the  property  would  not  show 
that  Liliie  Bland  had  not  purchased  the  same 
iu  good  faith,  and  for  a  valuable  considera- 
tion. Fraud,  when  charged,  must  be  prov- 
ed. It  cannot  be  presumed  without  proof. 
No  judgment  existed  against  Fisher  at  the 
time  of  the  conveyance.  The  fact  that  suit 
had  been  commenced  against  him  in  a  jus- 
tice's court  before  the  conveyance  might  be 
suspicious,  but  that  fact  alone  should  not  be 
held  sufficient  evidence  of  fraud  to  annul  a 
deed  subsequently  made,  without  some  proof 
tending  to  show  the  fraudulent  nature  of  the 
transfer. 

The  offer  of  evidence  after  the  motion  for 
a  nonsuit  was  overruled  is  not  a  waiver  of- 
the  exception  taken  to  the  order  overruling 
such  motion,  under  Sess..  Laws  Utah  1894, 
p.  42.  Testimony  was  afterwards  introduced 
by  both  parties.  Upon  an  examination  of 
the  testimony,  we  are  not  satisfied  that  it 
supports  the  finumgs  and  conclusions  reach- 
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ed  by.  the  trial  court.  The  judgment  of  the 
court  below  Is  set  aside,  with  instructions  to 
grant  a  judgment  of  nonsuit,  as  requested 
by  the  appellant. 

(19  Hoot  223) 

KNIGHT  et  al.  v.  LB  BEAU. 

(Supreme  Court  of  Montana.     Feb.  15,  1897.) 

Action  on  Note— Complaint  by  Adminibtratob 
— Dbmdrbbr— Capacitt  to  Sub. 

1.  A  complaint  which  alleges  that  plaintiff 
was  duly  appointed  administrator  with  the 
will  annexed  of  the  estate  of  the  payee  of  the 
note  sued  on,  and  that  he  qualified  and  received 
letters,  and  that  the  note  has  not  been  paid, 
states  a  canse  of  action.  . 

2.  Since  plcintiff's  incapacity  to  sue  is  a  sep- 
arate ground  for  demurrer  (Code  Civ.  Free. 
1895,  §  680),  the  question  of  capacity  cannot  be 
considered  on  a  demurrer  for  want  of  facts 
sufficient  to  constitute  a  cause  of  action. 

3.  The  capacity  in  which  a  plaintiff  sues  is 
not  such  in  essential  element  of  a  cause  of  ac- 
tion that  a  demurrer  for  want  of  facts  suffi- 
cient to  constitute  a  cause  of  action  would  bring 
"up  the  question  of  capacity. 

4.  Want  of  jurisdiction  over  the  subject-mat- 
ter is  not  ground  for  demurrer,  unless  it  ap- 
pears on  the  face  of  the  complaint. 

Appeal  from  district  court,  Gallatin  county; 
F.  K.  Armstrong,  Judge. 

Action  by  J.  A.  Knight  and  another,  as  ad- 
ministrators with  the  will  annexed  of  the  es- 
tate of  George  Henry  Godwin,  deceased, 
against  Peter  Le  Beau.  From  a  judgment 
for  plaintiffs  on  the  pleadings,  defendant  ap- 
peals.    Affirmed. 

The  plaintiffs'  complaint  In  this  action  is  as 
follows:  "The  i^alntlffs  complain  of  the  de- 
fendant, and  allege:  First.  That  on  the  25th 
day  of  November,  1895,  the  plaintiffs  were 
duly  and  legally  appointed  admlnlstmtors  with 
the  will  annexed  of  the  estate  of  George  H. 
Godwin,  deceased,  and  that  on  the  12th  day 
of  December,  1895,  they  duly  qualified  as  such 
administrators,  and  letters  of  administration 
with  the  will  annexed,  of  said  estate,  were 
duly  and  legally  issued  to  them  and  each  of 
them;  and  that  they  and  each  of  them  hare 
ever  since  been,  and,  now  are,  the  duly  and 
legally  appointed,  qualified,  and  acting  ad- 
ministrators with  the  will  annexed  of  the  es- 
tate of  George  Henry  Godwin,  deceased. 
Second.  That  on  the  2d  day  of  January,  1893, 
at  Park  Ranch,  Cherry  Creeli,  Madison  coun- 
ty, Montana,  the  defendant  made,  executed, 
and  delivered  to  the  said  George  Henry  God- 
win his  promissory  note  in  writing,  bearing 
date  on  that  day,  which  promissory  note  reads 
In  words  and  ^ures  following,  to  wit:  '$500. 
P.ark  Ranch,  Cherry  Creek,  Madison  (3o., 
Montana,  January  2d,  1893.  One  day  after 
date  I  promise  to  pay  Geo.  H.  Godwin  or  or- 
■  der,  for  value  received,  five  hundred  dollars, 
with  interest  at  ten  per  cent,  per  annum  both 
before  and  after  maturity.  January  2d,  1893. 
P.  Le  Beau.'  Third.  That,  at  the  time  of  the 
appointment  of  phiintiffs  as  administrators 
with  the  will  annexed  of  said  estate  as  afore- 
said, said  note  was  a  part  of  the  assets  of 


said  estate,  and  the  property  thereof,  and  Uie 
same  came  into  the  hands  of  these  plaiDtUft, 
as  administrators  aforesaid,  as  the  property  ol 
said  estate;   and  plaintiffs   have  ever  sine? 
been,  and  now  are,  the  lawful  owners  and 
holders   of   said   promissory   note.     Fonrtb. 
That  the  defendant  has  not  paid  said  note,  or 
any  part  thereof,  or  any  Interest  thereon,  hot 
tliat  the  principal  sum  mentioned  in  said  note, 
with  interest  thereon  at  the  rate  ot  ten  per 
cent,  per  annum  from  the  2d  day  of  Janoaiy, 
1893,  Is  now  wholly  due  and  unpaid,  and  just- 
ly owing  from  defendant  to  plalntifiCs,  as  ad- 
ministrators aforesaid.     Wherefore   plaintlffi 
pray  for  judgment  against  the  defendant  for 
the  sum  ot  |5(X),  with  interest  at  the  rate  of 
10  per  cent,  per  annum  from  the  2d  day  of 
January,  1893,  together  with  all  costs  of  this 
action,  and  for  all  other  prc^ter  relief."    To 
this  complaint  the  following  demorrer  ms 
filed:      "Comes    now    the   defendant    in   the 
above-entitled  action,  and  demurs  to  the  com- 
plaint   therein    on    the    following    grounds: 
First.   The   complaint   does   not  state   facts 
sufficient  to  constitute  a  cause  of  action.   Se^ 
ond.  The  court  has  no  jurisdiction  of  the  snt>- 
ject  of  the  action.  Third.  The  said  complaint 
is  unintelligible  and  imcertaln  in  the  following 
particulars:    (1)  It  cannot  be  ascertained  from 
said  complaint  what  or  where  said  George  H. 
Godwin   died.     (2)  It  cannot  be  asccrtainel 
from  said  complaint  when  or  by  wbat  meui: 
said  cause  of  action  accrued  to  plaintiffs,  if 
ever."    The    demurrer    was    overruled,    and, 
the  defendant  declining  to  answer,  jndgmeDt 
was  rendered  in  favor  of  plaintiffs  as  prayed 
for.    The  appeal  is  from  the  judgment 

Luce  &  Luce,  for  appellant  Hartman  Bros. 
&  Stewart,  for  respondents. 

BUCK,  J.  (after  stating  the  facts).  We 
have  before  us  in  this  appeal  able  and  elabo- 
rate briefs  on  Interesting  questions  of  plead- 
ing, and  have  given  the  arguments  of  respec- 
tive counsel  the  most  careful  con&ideratioD. 
Does  the  complaint  state  a  cause  of  action! 
We  think  It  does.  It  is  true  that  the  aver- 
ments as  to  the  legal  capacity  of  plaintiffs  to 
sue  are  veiy  defective.  Properly,  the  plead- 
ing should  have  shown  by  direct  averment 
that  Godwin  died  leaving  a  will;  that  a  conn 
of  this  state  (naming  it)  duly  made  orders  ad- 
mitting said  will  to  probate,  and  issuing  let- 
ters of  administration  with  the  will  anneseJ 
to  plalnOffs.  See  1  Estee,  PI.  &  Prac.  {  419. 
SecUon  745,  Code  Civ.  Proc.  1895,  Is  as  fol- 
lows: "In  pleading  a  judgment,  or  other  de- 
termination of  a  court,  officer  or  board,  it  S 
not  necessary  to  state  the  facts  conferring  J.- 
risdlction,  but  such  judgment  or  determhia- 
tlon  may  be  stated  to  have  been  duly  given 
or  made.  If  such  allegation  be  controverted, 
the  party  pleading  must  establish  on  the  trial 
the  facts  conferring  jurisdiction."  Under  ib- 
old  common-law  rule,  in  pleading  an  order  of 
an  inferior  court,  the  jurisdictional  fiacts  pn^ 
ceding  it  had  to  be  set  forth.     Section  745.  so- 
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pra,  has  changed  the  old  rule,  but  certainly 
was  not  designed  to  countenance  the  careless 
omissions  we  have  mentioned.'  We  strenu- 
ously condemn  such  laxity  in  pleading.  See 
HaUeck  v.  Miier,  16  Cal.  574;  Bird  v.  Cot- 
ton, 57  Mo.  568.  One  of  the  specific  grounds 
for  demurrer  designated  in  section  680  of  our 
Code  of  Civil  Procedure  of  1895  is  "that  the 
plaintiff  has  no  legal  capacity  to  sue."  Of 
course,  under  said  last-named  section,  a  de- 
murrer on  this  ground  lies  only  when  the  le- 
gal incapacity  appears  on  the  toce  of  the  com- 
plaint. See  Importing  Co.  v.  Hogan,  16  Mont 
384,  41  Pac.  135.  But  a  demurrer  on  the  ' 
ground  of  want  of  legal  capacity  Is  some- 
thing entirely  distinct  from  one  which  raises 
the  objection  that  a  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
When  one  of  these  two  separate  grounds  is 
the  basis  of  a  demurrer,  the  other  cannot  be 
considered.  See  Pom.  Rem.  (2d  Ed.)  S  208; 
Insurance  Co.  v.  Baldwin,  37  N.  Y.  648;  Bank 
v.  Donnell,  40  N.  Y.  410;  Debolt  v.  Carter,  31 
Ind.  355;  Commission  Co.  v.  Poole  (S.  C.)  10 
S.  E.  203;  Mora  v.  Le  Roy,  58  Cal.  8;  Phil- 
lips V.  Goldtree,  74  Cal.  151,  13  Pac.  313,  and 
15  Pac.  451;  Miller  v.  Luco,  80  Cal.  257,  22 
Pac.  IW;  Halleck  v.  Mixer,  16  Cal.  574;  and 
Bird  V.  Cotton,  57  Mo.  568. 

The  actual  cause  of  action  in  the  complaint 
under  review  is  the  unpaid  promissory  note 
executed  by  defendant  to  the  decedent,  God- 
win. The  capacity  In  which  a  plaintiff  sues 
is  not  necessarily  an  essential  element  of  the 
cause  of  action  stated  In  his  complaint.  See 
authorities  last  cited.  In  State  v.  Matson,  38 
Mo.  480,  and  Judah  v.  Fredericks,  57  Cal.  380, 
which  are  the  main  precedents  relied  upon  by 
appellant,  the  courts  evidently  proceeded  up- 
on the  theory  that  the  right  of  the  party  to  ! 
recover  is  an  essential  element  of  the  cause 
of  action  he  states.  We  can  readily  under- 
stand that  the  right  to  recover  may  be  re- 
garded as  an  element  of  the  cause  of  action, 
under  certain  circumstances.  For  example, 
If  It  appears  on  the  face  of  the  complaint  that 
the  plaintiff'  is  in  no  wise  connected  with  the 
cause  of  action,  and  has  clearly  no  right  to 
recover  on  it,  a  general  demurrer  would  lie. 
See  Berkshire  v.  Shnltz,  25  Ind.  523.  But 
there  is  a  manifest  distinction  between  a  com- 
plaint which  falls  to  show  any  capacity  to  sue. 
or  any  right  to  recover,  and  one  which  only 
defectively  sets  forth  the  capacity  or  right 
In  the  two  cases  relied  upon  by  appellant,  cit- 
ed supra,  we  think  the  courts  overlooked  this 
distinction.  For  in  both  of  these  cases  there 
were  allegations  showing  that  the  plaintiffs 
sued  as  executors  of  decedents,  however  de- 
fective they  may  have  been.  Between  a  right 
to  recover  and  the  want  of  legal  capacity  des- 
ignate<l  as  a  ground  for  demurrer  In  section 
680,  Code  Civ.  Proc.  1805,  the  difference  mny 
not,  at  times,  seem  very  clear.  But  If  a  right 
to  recover  Is  to  be  regarded  as  an  essential 
element  of  the  cause  of  action  stated,  to  such 
an  extent  as  to  Include  the  capacity  to  sue,  then 
such  a  doctrine,  carried  out  logically,  would 


completely  nullify  the  specific  statutory  ground 
of  demurrer  for  want  of  legal  capacity  to  sue. 
We  cannot  follow  any  such  doctrine,  even  if 
the  cases  of  State  v.  Matson  and  Judah  v. 
Fredericks,  supra,  and  others  cited  by  appel- 
lant, do  follow  and  ieach  it  For  the  pur- 
poses of  the  general  demurrer  to  the  com- 
plaint because  it  fails  to  state  a  cause  of  ac- 
tion, we  must  accept  as  conceded  that  the 
plaintiffs  were  the  administrators  of  Godwin, 
tlmt  Godwin  was  dead,  and  that  the  note  sued 
upon  is  hi  their  hands  as  administrators  of 
bis  estate.  However  defective  the  allega- 
tions, these  facts  are  clearly  inferable.  Under 
the  general  rule  that  there  Is  no  presumption 
against  the  pleader,  we  cannot  infer  from 
these  averments  that  Godwin  is  ulive,  that  he 
left  no  will,  and  that  a  court  qualified  to  do  so 
did  not  duly  Issue  letters  of  administration 
with  his  wiU  annexed  to  plaintiffs.  Appellant 
has  cited  the  case  of  Harmon  v.  Cattle  Co.,  9 
Mont  243,  23  Pac.  470,  and  Weaver  v.  Eng- 
lish, 11  Mont  84,  27  Pac.  396.  We  do  not 
think  these  oases  apply  in  the  present  appeal. 
In  the  former  a  Judgment  of  an  inferior  court 
was  relied  upon  as  a  cause  of  action,  and  the 
court  held  that  the  said  Judgment  was  not 
properly  pleaded  in  the  complaint  In  the  lat- 
ter, the  Judgment  of  the  Inferior  court  was 
relied  upon  as  the  gist  of  a  defense,  and  the 
court  held  also  that  It  was  not  properly  plead- 
ed. 

Another  ground  of  demurrer  relied  upon  by 
appellant  Is  that  the  court  had  no  jurisdiction 
of  the  subject-matter  of  the  action.  Lack  of 
jurisdiction  does  not  appear  on  the  face  of  the 
complaint 

Again,  appellant  urges  that  the  complaint  is 
unintelligible  and  uncertain,  Inasmuch  as  it 
cannot  be  ascertained  when  or  where  said 
Godwin  died.  But  appellant  Is  not  Injured  by 
such  omissions  In  the  complaint.  The  demur- 
rer was  properly  overruled  in  this  respect. 

Again,  aM>ellant  urges  that  the  complaint  Is 
unintelligible  and  uncertain  because  it  can- 
not be  ascertained  therefrom  when  or  by  what 
means  a  cause  of  action  accrued  to  the  plain- 
tiffs, If  It  ever  did  accrue.  The  answer  to 
this  ground  of  demurrer  is  contained  in  the 
reasons  we  have  set  forth  In  treating  the  first 
ground,  namely,  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  If  the  defendant  had  wished  to  test 
the  right  or  eaimcity  of  plaintiffs  to  sue  oa 
the  note  to  Godwin,  he  should  have  filed  an 
answer.  For  these  reasons  the  Judgment  Is 
affirmed. 

PEMBEBTON,  O.  J.,  and  HUNT,  J.,  con- 
cur. 


(19  Mont.  215) 
McCarthy  v.  O'MARR,  Shenff. 
(Supreme  Court  of  Montana.     Feb.  15,  1897.) 

SaERtprs — Levt  on  Pkopkktt  op  Trihd  Person 
— Ketuus  to  Owner — Evidbkce. 
1.  Where  an  officer  levies  on,  under  execu- 
tion, and  sells,  property  which  is  not  that  of  de- 
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fdidant  in  execation,  be  Is  not  liable  to  plaintiff 
in  execution  it  he  surrenders  the  property  lev- 
ied on,  and  returns  the  proceeds  to  the  purchas- 
er at  execution  sale. 

2.  Where  a  return  on  execution  shows  a  levy 
and  sale,  and  a  return  of  the  money  to  the 
purchaser,  as  the  property  did  not  belong  to  the 
defendant,  in  an  action  by  plaintiff  in  execu- 
tion for  money  received  from  the  sale  the  sher- 
iff can  explain  the  facts  set  out  in  the  return. 

Appeal  from  district  court,  Meagher  coun- 
ty;  F.  K.  Armstrong,  Judge. 

Action  by  Tim  McCarthy  against  James  J. 
O'Marr.  Judgment  for  plaintiff.  Defend- 
ant appeals.     Reversed. 

Assumpsit  for  money  had  and  received. 
The  complaint  alleges  that  on  May  22,  1893, 
the  plaintiff,  McCarthy,  recovered  a  Judg- 
ment before  a  justice  of  the  peace  against 
Emma  Lyons  for  $40  and  costs,  and  that  on 
the  same  day  execution  was  duly  Issued  and 
delivered  to  the  sheriff  pursuant  to  law;  that 
thereafter  the  defendant  O'Marr,  as  sheriff, 
levied  upon  a  piano  as  the  property  of  Em- 
ma Lyons,  and  on  June  9,  1893,  sold  the  same 
to  one  Kldd  for  $143,  but  that  defendant  has 
neglected  to  pay  the  amount  of  the  Judgment 
to  the  plaintiff.  The  execution  In  the  case 
of  McCarthy  v.  Lyons  contains  the  usual  and 
formal  recitals,  commanding  the  sheriff  to 
make  the  sums  due  on  the  judgment  in  tbe 
suit  of  McCarthy  v.  Lyons  out  of  the  per- 
sonal property  of  the  debtor,-  and  make  re- 
turn within  30  days  after -the  receipt  of  the 
execution.  The  sheriff's  return  recited  that 
he  levied  in  due  form  upon  a  piano  then  In 
the  possession  of  defendant's  agent,  In  his 
county,  and  that  on  June  6,  1893,  he  sold  the 
piano,  and  realized  sufficient  to  pay  the  exe- 
cution, with  fees  of  levy  and  sale,  "and 
thereupon  I  returned  the  money  to  the  pur- 
chaser, as  the  property  did  not  belong  to  the 
defendant."  The  sheriff's  answer  to  the  com- 
plaint was  that,  at  the  time  the  execution 
was  issued  and  placed  In  his  hands  for  serv- 
ice, the  defendant  had  no  property  in  his 
county,  and  had  had  no  property  therein 
since  said  execution,  and  that  the  piano  men- 
tioned In  the  complaint  never  was  the  prop- 
erty of  the  defendant  named  In  tbe  execu- 
tion; that  as  sheriff,  under  the  order  and  di- 
rection of  the  plaintiff,  McCarthy,  he  levied 
upon  and  sold  the  piano  under  the  execution, 
but  that  at  the  time  of  the  levy  and  sale  he 
had  no  knowledge  that  the  piano  did  not  be- 
long to  Emma  Lyons,  and  that.  Immediately 
upon  ascertaining  that  the  same  was  not 
the  property  *of  said  Emma  Lyons,  he  noti- 
fied the  plaintiff  to  give  him  an  Indemnity 
bond  to  project  him  on  account  of  tbe  sale 
of  the  piano,  but  that  plaintiff  dM  not  ever 
or  at  all  tender  him  any  Indemnity  bond, 
and,  long  after  five  days  had  elapsed  after 
tbe  demand  for  the  Indemnity  bond,  he,  the 
sheriff  defendant,  turned  the  property  over  to 
the  owner;  tliat,  since  the  return  on  the  exe- 
cution referred  to  in  plaintiff's  complaint,  the 
defendant,  with  leave  of  the  court,  made  and 
filed  an  amended  return  on  said  execution, 


which  was  as  follows:     "County  of  Meagher 
— ss.:    Office  of  the  Sheriff.     Leave  of  court 
having  been  first  obtained,  I  hereby  make 
my  amended  return  on  the  within  execution, 
and  certify  that  I  received  the  within  execu- 
tion on  the  2Cth  day  of  May,  1893,  and  that 
I  found  no  property,  either  real  or  personal 
belonging  to  the  defendant.  In  the  said  coup- 
ty  of  Meagher,  out  of  which  I  could  make 
the  amount  of  the  within  execution,  or  any 
part    thereof.      James    O'Marr,    Sheriff    of 
Meagher   County.     Dated    this    Cth    day   of 
February,  1894."    Defendant  denied  all  dam- 
age by  any  act  of  bis,  and  says  that  be  has 
withheld  no  money  collected  under  said  exe- 
cution from  the  sole  of  any  property  that  be- 
longed to  the  defendant  named  In  the  execu- 
tion.    Tbe  replication  denied  that  the  piano 
levied  on  and  sold  was  not  the  property  of 
Emma    Lyons;    and,    among    other    things, 
plaintiff  denied    that  tbe   defendant   sberlCT 
ever  made  or  filed  an  amended  return  to  the 
execution,  or  that  he  ever  obtained  leave  of 
tbe  court  so  to  do,  or  that  any  return  ever 
had  been  made   by  tbe  sheriff,   except  the 
one  set  out  In  the  complaint.     The  case  wa* 
originally  tried   before   Hon.   Frank   Henry, 
as  Judge,  and  was  taken  under  advisement 
by  him.     Thereafter,  and  before  Judge  Hen- 
ry rendered  his  decision,  it  appears  tbnt,  to 
avoid  the  expense  of  another  trial,  the  testi- 
mony as  taken  before  Judge  Henry  was  sub- 
mitted to  Hon.  Frank  Armstrong,  with  tbe 
agreement  by  all  parties  that  Judge   Ann- 
strong  might  decide  the  case  as  If  It  had  orig- 
inally been  tried  before  him.     Judge   Arm- 
strong found  from  the  pleadings  and   testi- 
mony that  the  Judgment  was  duly  rendered 
In  the  justice's  court  for  Townsend    town- 
ship, of  Meagher  county,  Mont.,  In  favor  of 
McCarthy   and  against    Emma   Lyons,    and 
that  In  said  case,  and  prior  to  the  Judgment, 
there  had  been  an  attachment  Issued  aud  lev- 
ied upon  a  piano '  In  the  possession   of  tbe 
agent  of  defendant  in  that  suit,  Emma  Ly- 
ons;   that  the  sheriff  sold  the  piano    nnder 
the  execution,  and  that  about  the  time  of  tbe 
sale  be  returned  the  money  to  the  purchaser, 
and  released  the  property  to  the  Capital  City 
Music  Company,  and  that  in  turning   over 
the  property  levied  upon  under  tbe  execution 
to  the  said  Capital  City  Music  Company,  and 
returning  the  money   to  the  purchaser,    be 
acted  wholly  without  the  advice  or  consent 
of  plahitlff,  and  that  the  justice  of  the  peace 
had  never  granted  tbe  sheriff  leave  to  amend 
his  return  upon  the  execution;   and  that,  as 
a  matter  of  fact,  tbe  sheriff  bad  never  filed 
any  amended  return  with  tbe  Justice.     As  a 
conclusion  of  law  from  these  findings.  Judge 
Armstrong  decided  that  the  sheriff's  act  in 
turning  the  piano  over  to  tbe  Capital    City 
Music  Company,  and  the  money  to  the  pur- 
chaser, was  unwarranted,  and  did  not  release 
him  from  his  obligation  to  pay  over  to  the 
plaintiff,  and  also  that,  as  sheriff,  defendant 
would  have  no  authority  to  amend  his  return, 
and  that,  therefore,  the  plaintiff  should  re- 
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cover.  Judgment  was  entered  for  plaintiff. 
The  defendant  requested  the  court  to  find 
that  the  piano  was  seized  by  the  sheriff  at 
the  request  and  by  the  order  of  plaintiff  in 
the  suit  of  McCarthy  t.  Lyons,  and  tltat  the 
piano  was  at  no  time  the  property  of  Emma 
Lyons,  but  was  always  the  property  of  the 
Capital  City  Music  Company,  and  that  de- 
fendant did  not  iinow  that  the  piano  was 
not  the  property  of  Emma  Lyons  until  after 
the  sale  of  the  same  by  him  as  sheriff.  The 
memorandum  attached  to  the  defendant's  re- 
quest, and  subscribed  by  Judge  Armstrong, 
is  as  follows:  "•  •  •  The  foregoing  facts 
were  established  by  the  proof  as  admitted  by 
the  court  at  the  trial,  but,  in  my  opinion, 
was  erroneously  admitted,  and  for  this  riea- 
son  I  did  not  consider  the  same  in  mailing 
up  my  findings  In  the  case;  but,  in  order  to 
allow  the  defendant  to  present  the  record  ful- 
ly, I  hereby  annex  these  findings  at  his  re- 
quest." The  appeal  is  from  the  judgment 
in  favor  of  plaintiff  and  against  defendant. 

Smith  &  Gormley,  for  appellant  Fletcher 
Maddox,  for  respondent. 

HUNT,  J.  (after  stating  the  facts).  It  is 
clear,  by  Judge  Armstrong's  memorandum 
attached  to  defendant's  request  for  findings, 
that  the  proof  on  the  trial  of  the  case  was  to 
the  effect  that  the  plaintiff  in  the  suit  of  Mc- 
Carthy V.  Lyons  directed  the  defendant  here- 
in, as  sheriff,  to  levy  upon  the  piano  as  the 
property  of  Emma  Lyons,  and  that  the  sheriff 
did  so,  and  sold  the  same,  without  any  knowl- 
edge of  the  admitted  fact  that  Emma  Lyons 
had  no  interest  whatever  in  the  property  so 
levied  upon  and  sold.  It  was  also  proved 
that  after  the  sale,  and  before  his  return  of 
the  execution,  the  sheriff  first  found  out  that 
Emma  Lyons  was  not  the  owner  of  the  piano, 
and  that  thereupon  be  delivered  the  same  to 
the  Capital  City  Music  Company,  the  real 
owner,  and  returned  the  money  he  had  col- 
lected on  the  sale  to  the  purchaser  thereat. 
Upon  these  proofs,  we  do  not  understand  that 
the  learned  judges  who  presided  In  turn  dur- 
ing the  various  stages  of  the  trial  of  the  case 
disagree.  The  record  and  its  recitals,  by 
Judge  Armstrong,  that  the  proofs  were  as 
defendant  requested  the  court  to  find,  justify 
this  statement.  But  we  do  understand  that 
they  are  much  at  variance  with  one  another 
both  as  to  the  legal  competency  of  such  proofs, 
and  as  to  the  legal  effect  to  be  given  them  if 
competent.  It  appears  to  us  that  the  wrong 
complained  of  by  plaintiff  (respondent)  is  the 
failure  of  the  sheriff  to  turn  over  to  plaintiff 
a  sufilcient  amount  of  money  realized  from 
the  sale  of  the  piano  to  satisfy  the  execution 
issued  in  the  case  of  McCarthy  v.  Lyons;  and 
we  are  satisfied  that,  under  the  answer  of  the 
defendant,  he  could  prove  that  the  piano  was 
not  tlio  property  of  Emma  Lyons  when  at- 
tached, nor  ever  after,  and  that  such  proof 
would  be  competent  evidence  that  defendant 
i«  in  no  default,  but  would  have  been  guilty 


of  conversion  liad  he  complied  with  plabitifTs 
wishes  and  paid  him  the  money.  We  there- 
fore thhik  the  evidence  of  defendant  upon 
this  branch  of  the  case  was  properly  admit- 
ted on  the  trial,  but  improperly  disregarded  in 
the  findings  adopted.  It  is  well  established 
that  an  officer  is  under  no  duty— indeed,  he 
has  no  right— to  execute  a  process  delivered  to 
him  for  service  by  seizure  of  the  property  of 
a  person  against  whom  the  process  does  not 
run.  Gallup  v.  Robinson,  11  Gray,  20.  Fur- 
thermore, if  a  sheriff  falls  or  omits  to  levy 
an  execution  upon  goods  which  did  not  at  the 
time  of  the  attachment,  or  afterwards,  belong 
to  the  debtor,  though  they  had  been  attached 
as  the  property  of  the  debtor,  he  will  not  be 
guilty  of  any  negligence  or  misconduct  at 
law,  and  the  creditor  has  no  cause  of  action 
therefor.  And  in  such  an  instance  It  is  a 
good  defense,  where  the  officer  is  sued,  to 
prove  paramount  title  in  another.  Canada  v. 
Southwidr,  16  Piclc.  556;  Governor  v.  Gib- 
son, 14  Ala.  326.  This  doctrine  is  reasonable, 
for,  if  the  judgment  debtor  In  truth  has  no 
personal  property  within  the  county  of  the 
sheriff,  why  should  that  officer,  assuming  he 
has  acted  In  good  faith,  be  required  to  pay 
the  Judgmoit  of  the  attaching  creditor?  Lum- 
mis  V.  Kasson,  43  Barb.  373.  The  statute 
(sectic«  320,  div.  1,  Comp.  St.  1888),  as  if  to 
protect  a  sheriff  against  liability  in  trespass 
for  levying  upon  the  personal  property  of  a 
third  party,  if  such  a  party  dn'  <  the  prop- 
erty seized,  makes  it  obUgatory  upon  that 
official  to  deliver  the  property  levied  upon  to 
the  claimant,  after  notice,  unless  the  plain- 
tiff gives  him  a  good  bond  to  Indemnify  him 
against  loss  or  damage  by  reason  of  holding 
such  property.  And  if  he  must  turn  over 
property  levied  upon,  when  claimed  on  oath 
by  a  third  person,  unless  Indemnified,  on  what 
principle  should  he  be  compelled  to  apply  the 
proceeds  of  the  sale  of  the  property  of  a  third 
person  towards  payment  of  the  debt  of  the 
creditor,  where  he,  in  all  good  faith,  has  only 
ascertained  after  such  sale  that  the  property 
has  always  belonged  to  a  third  person,  and 
never  did  to  the  judgment  debtor?  The  learn- 
ed judge  who  made  the  findings  and  conclu- 
sions of  law  In  the  case  upon  which  judgment 
was  predicated  doubtless  recognized  these 
principles  above  stated,  but  believed  that 
they  were  Inapplicable  to  the  facts,  because 
the  sheriff,  having  made  a  return  of  a  levy 
and  sale  of  the  piano  as  the  property  of  Em- 
ma Lyons,  was  estopped  from  afterwards  say- 
ing that  it  was  not  her  property,  and  hence 
his  payment  of  the  proceeds  to  the  purchaser, 
and  his  return  of  tlie  piano  to  the  Capital 
City  Music  Company,  were  unauthorized  by 
law,  and  did  not  release  him  from  his  obliga- 
tion to  pay  the  amount  of  the  plalntllTs  judg- 
ment to  him.  The  judge  was  also  of  the 
opinion  that  the  sheriff  had  no  authority  "to 
amend  ills  return  as  attempted  by  him  to  be 
done,  as  it  would  have  been  amending  such 
return  so  as  to  state  the  facts  different  from 
what  they  really  were;  and,  as  a  legal  prop- 
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ositicn,  an  officer  can  only  amend  Ixis  return 
so  as  to  niake  the  return  correctly  set  forth 
what  was  actually  done,  and  not  to  change  the 
attitude  or  status  of  the  parties."  But,  if 
we  concede  that  the  officer  could  not  make  the 
amended  return  he  did  becanse  it  contradicted 
the  fact  of  a  levy  and  sale,— a  proposition 
which  we  need  only  concede  for  the  purposes 
of  this  opinion,— we  nevertheless  believe  that 
his  defense  of  paramount  title  was  admissible 
notwithstanding  the  first  return  he  made.  By 
it  the  sheriff  recited  the  actual  facts  of  his 
levy  and  sale,  and  of  his  subsequent  return  of 
the  money  to  the  purchaser  because  the  piano 
did  not  belong  to  the  defendant  named  in 
the  execution.  There  is  nothing  inconsistent 
with  this  return  and  the  fact  proved,  that 
the  Ijnowledge  that  Emma  Lyons  did  not  own 
the  piano  only  came  to  him  after  the  execution 
sale.  So  that  his  attitude  upon  the  trial  and 
ns  disclosed  by  his  retm-n  are  not  In  con- 
flict with  one  another;  and  the  return,  so  far 
as  it  goes,  conforms  to  the  proof.  The  case 
Is  thus  brought  within  the  rule  laid  down  in 
Hoplcins  V.  Chandler,  17  N.  J.  Law,  299,  that 
a  sheriff  is  not,  by  levy  and  sale,  estopped 
from  denying  the  plaintiff's  right  to  the  pro- 
ceeds of  the  sale,  nor  from  showing  that  the 
property  sold  under  the  plaintiff's  execution 
was  not  the  defendant's,  nor  liable  to  such 
levy  and  sale.  We  quote  the  following  per- 
tinent language  from  the  opinion  of  Cliief  Jus- 
tice Horublower  in  that  case:  "It  comes, 
then,  to  this  question:  Can  a  sheriff,  after 
levying  upon  property  and  selling  it  under  an 
execution,  withhold  the  money  from  the  plain- 
tiff, and  successfully  resist  an  amercement 
for  not  paying  it  over,  upon  the  ground  that 
the  property  levied  upon  and  sold  by  him  be- 
longed to  other  persons  than  the  defendant, 
and  were  not  liable  to  the  plaintiff's  execu- 
tion? An  amercement  comes  in  the  place  of 
an  action  at  law  for  money  had  and  received, 
and  if,  in  such  an  action,  the  facta  stated  in 
the  case  were  clearly  proved  or  admitted,  we 
should  have  no  difficulty,  perhaps,  in  saying 
the  plaintiffs  ought  not  to  recover.  It  would 
seem  to  be  unreasonable.  If  a  sheriff  by  mis- 
talte  should  sell  property  not  liable  to  a  plain- 
tiff's execution,  that  he  should  be  compelled 
to  pay  the  money  to  the  plaintiff,  and  be  left 
to  respond  to  the  owner  of  the  property.  And, 
upon  this  view  of  the  subject,  there  would 
seem  to  be  no  good  reason  why,  In  a  plain 
case,  such  as  this  strikes  me  to  be,  we  should 
not,  upon  a  motion  for  amercement,  make  a 
similar  decision.  •  •  •  The  first  question, 
then.  Is  whether  the  sheriff  is  estopped  by  his 
levy  and  sale  from  denying  the  plaintiff's 
right  to  this  money?  I  think  not.  In  an 
action  against  him.  he  would  be  at  liberty  to 
show  that  the  property  was  subject  to  prior 
n&iB  which  had  exhausted  the  proceeds; 
and  I  can  see  no  reason  why  he  might  not  be 
permitted  to  show  that  be  levied  and  s(4d  by 
mistake,  under  the  plaintiff's  execution,  prop- 
erty that  was  not  liable  to  such  seizure  and 
sale."     See,  also,  Harris  v.  Klrkpatrick,  35 


N.  J.  Law,  392;  Crock.  Sher.  i  853;  Com.  v. 
Booker,  6  Dana,  443;  Freem.  Es'ns,  {  30i 
It  may  be  that  a  sheriff  cannot,  by  aver- 
ments of  his  pleading.  Impugn  the  verity  of 
his  official  return;  yet  be  is  often  allowed  to 
prove  other  facts  consistent  with  it,  but  taxi- 
ing to  exonerate  him  from  a  liability  ap- 
parently created  by  it'  Murfree,  Sher.  i  868. 
But,  as  explained,  this  is  not  a  case  where 
a  sheriff  seeks  to  falsify  his  return  on  an  exe- 
cution by  evidence,  but  rather  one  where  be 
has  made  a  special  return  of  facts,  and  bj 
his  evidence  fully  explains  those  facts;  and 
this,  as  against  the  judgment  creditor  sulog, 
we  think  he  may  do,  either  in  action  for 
money  had  and  received,  or  for  a  false  return. 
Lummis  V.  Kasson,  43  Barb.  373;  Ftiller  v. 
Holden,  4  Mass.  498;  Canada  v.  Southwick. 
supra;  Shotwell  v.  Hamblin,  23  Miss.  157; 
Bank-  v.  Beuham,  23  Ala.  143;  Evans  v.  Da- 
vis, 3  B.  Mon.  344;  Baker  v.  M'Duffie,  23 
Wend.  289;  Alder.  Jud,  Writs,  p.  678;  Freem. 
Ex'ns,  i  36C;  Decker  v.  Armstrong,  87  Mo. 
316. 

In  conclusion,  we  find  appellant's  defense  is 
well  supported  by  reason  and  authority.  The 
Judgment  la  therefore  reversed,  and  the  cause 
remanded,  with  direction  to  enter  a  judg- 
ment for  the  defendant     Reversed. 

PEMBERTON,  0.  J.,  and  BUCK,  J.,  con- 
cur. 


(19  Mont  ta^ 
REARDON  T.  PATTERSON  et  al. 
(Supreme  Court  of  Montana.     Feb.  15,  1897.) 

PlEDOE  — CoNTERSIOS  — RECOVEBT  BT    P1.EDOOR. 

In  an  action  by  a  pledgor  against  a  pledgee 
for  the  conversion  of  a  pledge  given  in  liea  of 
a  bond  to  secure  the  performance  of  a  contract, 
a  recovery  will  be  defeated  by  proof  that  there 
was  a  breach  of  the  contract,  by  which  defend- 
ant sustained  damages  in  an  amount  greater 
than  the  value  of  the  pledge,  and  that  be  sold 
the  pledge  for  its  full  value,  and  gave  plaintiff 
credit  for  the  proceeds. 

Appeal  from  district  court,  Silver  Bow  coun- 
ty; J.  J.  McHatton,  Judge. 

Action  by  Timothy  Reardon  against  H.  M. 
Patterson  and  T.  J.  Murray  for  the  conversion 
of  a  school  warrant.  Judgment  for  defend- 
ants, and  plaintiff  appeals.     Affirmed. 

This  action  was  for  the  recovery  of  a  school 
warrant  originally  issued  to  ai^eUaut  (plain- 
tiff below).  The  judgment  In  It  was  ren- 
dered before  the  Codes  of  1895  went  into  ef- 
fect The  complaint  alleges  a  conversion  of 
the  warrant  by  defendants.  The  answer  de- 
nies any  conversion,  and  sets  forth  affirma- 
tively that  in  July,  1893,  the  plaintiff,  Rear- 
don, and  his  partner,  entered  bito  a  contract 
with  the  defendant  Murray  to  plaster  the  inte- 
rior of  a  building  belonging  to  Murray,  under 
the  supervision  of  the  defendant  Patterson, 
who  was  an  architect  In  charge  of  the  woik: 
that  the  said  warrant  was  delivered  to  the 
said  Patterson,  to  be  held  by  bim  for  Murray 
in  lieu  of  a  bond  required  of  Reardon  and  bis 
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partner  under  the  terms  of  said  contract;  that 
Reardon  and  bts  partner  failed  to  perform 
their  corenants  In  said  contract,  to  the  damage 
of  defendant  Murray  In  the  sum  of  $9C0; 
and  that  thereupon  Murray  sold  the  \rarrant 
for  its  valne,  alleged  in  the  complaint  to  be 
$483.30,  and  applied  the  proceeds  on  the  dam- 
ages be  had  sustained.  The  replication  de- 
nies the  delivery  of  the  warrant  for  the  pur- 
pose alleged,  denies  that  it  was  deposited  with 
Patterson  in  lieu  of  a  bond,  and  denies  any 
breach  of  contract  on  the  part  of  •  Reardon 
and  his  partner,  and  sets  forth  that,  at  the 
time  Patterson  tnmed  over  the  warrant  to 
Murray,  It  was  in  Patterson's  possession  only 
as  a  bond  and  guaranty  for  the  performance 
of  a  contract  for  plastering  in  the  Lynch 
building  which  Reardon  and  his  partner  had 
with  the  Ann  of  White  &  Demars.  It  also 
sets  forth  that  Murray  is  still  indebted  to 
Reardon  and  his  partner  for  plastering,  under 
the  terms  of  the  Murray  contract,  in  the 
sum  of  $276.33,  and  that  a  suit  on  a  lien 
filed  by  them  on  Murray's  building  is  still 
pending  in  court.  The  evidence  shows  that, 
at  the  time  the  Murray  contract  was  entered 
into,  this  warrant  was  in  the  possession  of 
Patterson,  to  secure  the  performance  of  the 
White  &  Demars  contract.  Reardon  testi- 
fies: "Along  about  the  1st  of  July,  we  en- 
tered Into  a  contract  with  Murray  to  plaster 
his  building.  The  qnestion  of  a  bond  came 
up,  and  I  said  to  Patterson:  'Of  course,  we 
will  be  through  with  the  Lynch  Job  long  be- 
fore the  Murray  Job  will  be  started,  and  thnt 
warrant  can  go  as  a  bond  on  the  Murray  Job.' 
Patterson  said  that  was  all  right.  •  •  • 
There  was  a  delay,  and  we  got  through  with 
the  Murray  Job  long  before  the  Lynch  Job, 
probably  a  month  or  more  after  that."  The 
testimony  of  Reardon's  partner  is  substan- 
tially the  same  as  Reardon's  In  respect  to 
this  agreement  as  to  the  warrant.  Patter- 
son's testimony  Is  to  the  same  effect.  The 
evidence  also  shows  that  Reardon  and  his 
partner  had  had  a  settlement  with  White  & 
Demars  prior  to  the  disposal  of  the  warrant 
by  Murray,  and  that  White  &  Demars  make 
no  claim  to  the  warrant.  The  evidence  as  to 
whether  or  not  Reardon  and  his  partner  com- 
plied with  the  terms  of  their  contract  for 
plastering  the  Murray  building  Is  conflicting. 
The  court  found  for  the  respondents  (defend- 
ants below).  This  appeal  Is  simply  from  the 
order  of  the  court  denying  appellant's  motion 
for  a  new  trial. 

John  W.  Cotter,  for  appellant  Oorbett  & 
Wellcome,  for  respondents. 

BUCK,  J.  (after  stating  the  facts).  The 
main  specifications  of  error  are  that  the  evi- 
dence is  Insufficient  to  Justify  the  trial  court 
In  finding  that  there  was  a  breach  of  con- 
tract on  the  part  of  Reardon  and  his  part- 
ner, and  that  It  is  also  insufficient  to  Justify 
any  finding  that  the  school  warrant  was  de- 
ooslted  with   Patterson   as   a   guaranty  for 


the  performance  of  the  Murray  contract 
The  evldeace  as  to  the  breach  of  contract 
was  confilcting,  and,  nnder  the  welt-lcnown 
rule  applicable,  we  cannot  disturb  this  find- 
ing. Nor  was  the  evidence  insufficient  to 
Justify  the  finding  that  there  was  a  pledge  of 
the  warrant  Upon  that  portion  of  Keai^ 
don's  testimony  (quoted  in  the  statement) 
alone,  the  lower  court  had  a  right  to  decide 
that  the  warrant  was  delivered  in  place  of 
the  bond  required  by  the  contract  It  ap- 
pears clearly  enough  that  Patterson  held  tha 
warrant  primarily  to  secure  the  performance 
of  the  White  &  Demars  contract.  There  is 
no  conflict,  however,  between  White  &  De- 
mars and  respondents  in  respect  to  it  AU 
right  of  White  &  Demars  being  eliminated, 
Murray's  right  alone  to  the  warrant  is  for 
our  consideration. 

But  appellant  insists  that  even  upon  the 
assumption  that  Murray  had  a  right  to  hold 
the  warrant  he  could  not  dispose  of  It  with- 
out notice  of  sale  or  a  demand  for  Its  -redemp- 
tion. Murray  sold  it  for  Its  full  value, — 
$483.30,— and  has  credited  appellant  in  that 
sum  upon  the  damages  (in  excess  of  It)  which 
the  trial  court  found  he  had  sustained  by  rea- 
son of  the  breach  of  the  contract  on  the  part 
of  Reardon  and  his  partner.  By  disposing 
of  the  warrant  without  giving  Reardon  an 
opportunity  to  redeem  it  or  any  notice  of 
sale,  Murray  was- guilty  of  a  conversion  with- 
out doubt,  and  his  liability  for  such  a  con- 
version doubtless  would  be  the  value  of  the 
warrant  at  the  time  of  the  conversion,  with 
legal  Interest  from  that  date.  See  Brunei! 
V.  Cook,  13  Mont  497,  34  Pac.  1015;  Gay  v. 
Moss,  34  Cal.  12a;  Robinson  v.  Hurley,  11 
Iowa,  410.  Still,  do  the  rules  of  law  as  to  a 
notice  and  demand  Invoked  by  appellant 
avail  him  under  the  facts  of  this  case?  He 
has  received  the  benefit  of  what  he  might 
recover  even  if  he  could  maintain  his  pres- 
ent action.  Murray  has  credited  him  with 
the  full  value  of  the  warrant.  The  reason 
for  these  rules  as  to  notice  and  opportunity 
for  redemption  are  not  applicable.  These 
rules  are  Intended  to  protect  the  pledgor 
from  a  sacrifice  of  a  pledge.  By  mere  con- 
version of  a  pledge,  a  pledgee  does  not  nec- 
essarily annul  the  contract  upon  which  it 
rests.  See  Jones,  Pledges,  §  420.  A  conver- 
sion by  a  pledgee  does  not  per  se  absolve  the 
pledgor  from  the  payment  of  the  debt  he  has 
secured.  As  a  rule,  before  a  pledgor  can  re- 
cover the  property  pledged,  or  its'  value,  in 
an  action  for  conversion,  he  must  establish 
a  right  of  possession.  Without  right  of  pos- 
session such  a  suit  is  not  maintainable.  See 
Laubenhelmer  v.  Bach,  Cory  &  Co.  (decided 
at  this  term)  19  Mont  177,  47  Pac.  803.  And 
the  right  to  the  possession  of  the  property 
which  he  has  pledged  follows  from  the  ex- 
tinguishment of  the  debt  secured,  or  a  suffi- 
cient tender  of  payment  of  such  debt  A 
tender  of  what  was  due  Murray  was  essen- 
tial for  the  establishment  of  the  right  of 
plaintiff  to  recover  in  this  action.    Bobiuaon 


Digitized  by 


Google 


958 


47  rAClFIC  REPOKTEE. 


(Wash, 


V.  Hurley,  70  .Vm.  Dec.  407,  aad  note  on  page 
r/)6;  Hancock  v.  Insurance  Co.,, 114  Mass. 
135;    Jones,  Pledges,  §  748. 

There  are  two  more  specifications  of  error 
to  be  disposed  of.  A  witness  for  plalntifT, 
In  reply  to  a  question,  testified  as  follows  In 
reference  to  a  conversation  he  had  had  with 
a  witness  for  defendants:  "The  conversation 
was,  he  called  me  across  the  street,  and 
said,  'Hello,  Bill,  do  you  want  to  mtike  three 
dollars?'  I  said,  'How,  Jack?'  and  he  said, 
'Well,  there  is  a  subpoena;  go  and  see  Mur- 
ray's lawyer,  and  get  subpoenaed,  and  there 
Is  three  dollars  In  it."  The  trial  court,  on 
the  ground  that  this  answer  was  immaterial, 
struck  it  out     This  ruling  was  correct 

Another  witness  for  plaintiff,  in  answer  to 
a  question  as  to  a  conversation  be  had  had 
Avlth  a  witness  for  defendants,  testified  as 
follows:  "I  had  a  conversation  with  John 
Gill  within  the  last  two  weeks,  on  Main 
street.  He  came  to  me,  and  said.  In  the 
presence  of  Mr.  Gallagher,  'You  want  to  sub- 
poena me  for  a  witness  there.'  I  said  to  Mr. 
Gill,  'I  have  not  got  anything  to  do  with  the 
case.'  He  said,  'Well,  I  w^lU  see  Tim  [Rear- 
don],  He  don't  have  very  much  to  say  to 
me,  and  I  don't  like  to  ask  him.'  I  said,  '1 
have  not  got  anything  to  do  with  it,  but  I 
can  tell  him  what  you  say.'  He  said,  'I  will 
make  a  first-class  witness  for  you.  I  know 
that  Murray  has  had  miners  working  around 
there,  picking  up  big  planks,  and  dropping 
them  on  the  floors.* "  This  answer  was  also 
stricken  out,  on  the  ground  that  It  was  Im- 
material. This  last  ruling  may  have  been 
erroneous,  but  soon  afterwards  the  same  wit- 
ness was  allowed  to  testify  to  substantially 
what  was  contained  In  the  answer  excluded. 
The  error.  If  any,  was  cured.  The  order  de- 
nying the  motion  for  a  new  trial  is  afilrmed. 

PBMBERTON,  C.  J.,  and  HUNT,  J.,  con- 
cur. 

(19  Mont.  53) 

PRIEST  V.  EIDB  et  al. 
(Supreme  Court  of  Montana.     Feb.  15,  1807.) 

On  rehearing.    Denied. 

For  former  opinion,  see  47  Pac.  206. 

PER  CURIAM.  As  stated  In  the  opinion 
of  the  court,  this  Is  the  second  appeal  of  the 
case.  In  the  first  trial  of  the  case  the  dis- 
trict court  sustained  a  demurrer  to  the  com- 
plaint. Thereupon  plaintiff  dismissed  the  suit 
without  prejudice,  and  commenced  another 
suit  against  the  same  defendants.  On  the 
trial,  under  the  complaint  in  the  new  suit, 
the  court  nonsuited  plaintiff.  From  this  ac- 
tion plaintiff  appealed,  and  this  court  revers- 
ed the  judgment  of  the  lower  court,  and 
held  that  the  defendants  were  all  liable  on 
the  bond  without  Its  being  reformed.  The 
case  went  back  for  new  trial,  and  the  dis- 
trict court  followed  the  opinion  of  this  court, 
and    judgment    was    accordingly    rendered 


against  the  defendants  for  the  amount  of  the 
bond.  The  principal  ground  for  rehearing  is 
the  contention  of  appellants  that,  the  plain- 
tiff having  failed  to  appeal  from  the  order 
of  the  district  court  sustaining  the  defend- 
ants' demurrer  to  the  complaint  in  the  first 
suit  on  the  ground  that  defendants  were  not 
liable  on  the  bond,  he  Is  now  estopped  from 
litigating  the  matter,  and  that  this  court  has 
no  jurisdiction  to  determine  that  matter  in 
this  appeal,  and  had  no  right  so  to  do  on  the 
former  appeal.  To  uphold  this  contention 
would  be  to  grant  a  rehearing  of  the  former 
appeal,  and  reverse  the  conclusion  then  reach- 
ed by  this  court  This  cannot  be  done,  espe- 
cially in  view  of  the  fact  that  a  majority  of 
the  justices  now  composing  this  court  were 
trial  judges  who  had  had  to  do  with  the 
case  below,  and  who  now  deem  tliemselves 
to  be  disqualified  from  passing  upon  the 
merits  of  this  appeal,  and  only  participate  at 
all  by  consent  of  parties.  We  must,  under 
the  circumstances,  overrule  the  petition  for 
rehearing,  believing  the  law  of  the  case  to 
have  been  settled. 


(IS  Wash.  382) 
STATE  ex  rel.  MULtBN  v.  DOHERTT. 

(Supreme  Court  of  Washington.    Feb.  1,  1807.) 

Qco  Wahkasto  —  JuKr  Tkial  —  Amendment  or 
CiTT  Charter— Notice  of  Election. 

1.  No  right  to  trial  by  jury  In  a  quo  warranto 
proceeding  is  given  by  Declaration  of  Rights, 
art.  1,  §  2i,  providing  that  the  right  to  trial  by 
jury  shall  remain  inviolate;  Code  1881,  i  248, 
m  force  at  the  date  of  the  adoption  of  the  con- 
stitution, providing  that  either  party  "iu  an  ac- 
tion at  law"  on  an  issue  of  fact  should  have  a 
right  to  trial  by  jury. 

2.  Const,  art  11,  $  10,  providing  that  all  char- 
ter elections  should  be  had  upon  notice,  which 
notice  should  specify  the  time  of  the  election, 
and  should  be  given  for  at  least  10  days,  does 
not  require  that  the  notice  should  be  given  by 
posting  in  each  election  district. 

3.  Act  March  24,  1800,  relating  to  amend- 
ments of  a  city  charter,  provided  for  notices  in 
each  election  district  by  publication  in  the 
daily  newspapers,  and  'causing  the  same  to 
be  posted  at  each  polling  place  in  the  several 
election  districts  thereof."  A  city  ordinance 
submitting  the  proposed  amendments  provided 
for  the  posting  of  a  certified  copy  of  every 
amendment  at  each  of  the  filing  places  within 
the  city.  The  city  clerk  did  not  post  certified 
copies,  as  provided  by  the  ordinance,  but  news- 
paper clippings,  containing  copies  of  the  pro- 
posed amendments  were  duly  posted  in  the  vot- 
ing booths,  and  the  court  found  that  the  pend- 
ency of  the  election  was  'a  matter  of  public 
notoriety  throughout  the  city.  Held,  that  the 
failure  of  the  clerk  to  discharge  his  full  duty 
under  the  law  did  not  render  the  election  Inval- 
id.    Dunbar,  J.,  dissentint;. 

4.  Under  a  provision  of  the  city  charter  for 
the  appointment  of  commissioners  of  public 
works  by  the  mayor,  to  hold  office  at  the  pleas- 
ure of  the  appointing  power,  no  confirmation  by 
the  city  council  is  necessary. 

5.  Failure  of  a  city  clerk  to  record  amend- 
ments to  the  city  charter  In  the  charter  book, 
as  required  by  law,  does  not  affect  the  validity 
of  the  amendments.  , 

Appeal  from  superior  court,  Pierce  coun- 
ty;  W.  H.  Prltchard,  Judge. 
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Action  by  the  state  of  Washington,  on  the 
relation  of  Robert  B.  Mullen,  against  Thom- 
as E.  Doherty.  Judgment  for  relator,  and 
defendant  appeals.    Reversed. 

Govnor  Teats  and  W.  O.  Sharpstein,  for 
appellant.  Claypool,  Cushman  &.  Cushman 
and  DooUttle  &  Fogg,  for  respondent. 

GORDON,  J.  This  action  was  instituted 
in  the  superior  court  of  Pierce  county  to  oust 
the  appellant,  Doherty,  from  the  office  of 
commissioner  of  public  works  of  the  city 
of  Tacomn.  The  relator,  Mullen,  was  a 
member  of  the  board  of  public  works,  ap- 
pointed under  the  provisions  of  the  city 
charter  of  the  city  of  Tacoma,  and  the  ap- 
pellant, Doherty,  claims  the  office  by  virtue 
of  cfertaln  amendments  to  the  city  charter, 
which  he  alleges  were  adopted  by  the  legal 
voters  of  the  city  at  an  election  held  on 
April  7,  180C.  Under  the  provisions  of  these 
alleged  amendments  Doherty  claims  to  have 
been  duly  appointed  as  commissioner  of  pub- 
lic works.  The  contention  of  the  relator  Is 
that  these  amendments  were  never  legally 
adopted,  and  that  they  are  Inoperative,  and 
void.  Issue  of  fact  was  Joined,  and  the 
cause  tried  to  the  court.  Findings  of  fact 
and  conclusions  were  duly  entered,  upon 
which  judgment  was  entered  for  the  relator, 
from  which  judgment  Doherty  has  appealed. 

The  first  point  urged  in  the  brief  of  the 
appellant  is  that  the  court  erred  in  overrul- 
ing appellant's  demand  for  a  jury  trial.  The 
contention  Is  that  sections  32,  33,  and  34  of 
the  act  of  March  15,  1803  (Sess.  Laws  1893) 
p.  410,  are  unconstitutional,  in  that  they 
abridge  the  right  to  a  trial  by  jury.  The 
provision  of  the  constitution  relied  upon  is 
found  In  section  21,  art.  1,  of  the  declara- 
tion of  rights,  which,  among  other  things, 
provides  that  "the  right  of  trial  by  jury 
shall  remain  Inviolate.  *  •  •"  The  deci- 
sions bearing  upon  this  branch  of  the  case 
are  conflicting,  but  an  examination  of  the 
numerous  cases  cited,  and  others  not  re- 
ferred to,  by  counsel,  has  satisfied  us  that 
the  great  weight  of  authority  in  this  coun- 
try is  against  the  position  contended  for  by 
appellant's  counsel.  The  effect  of  the  decla- 
ration of  the  constitution  above  set  out  is  to 
provide  that  the  right  of  trial  by  Jury  as  it 
existed  in  the  territory  at  the  time  when  the 
constitution  was  adopted  should  be  contin- 
ued unimpaired  and  inviolate.  Whallon  v. 
Bancroft,  4  Minn.  109  (Gil.  70);  State  v.  Min- 
nesota Thresher  Manufg  Co.,  40  Minn.  213, 
41  N.  W.  1020;  'iallaferro  v.  Lee  (Ala.)  13 
South.  125.  Section  248  of  the  Code  of  1881, 
In  force  at  the  date  of  the  adoption  of  the 
present  constitution,  was  as  follows:  "Ei- 
ther party  shall  have  the  right  In  an  action 
at  law,  upon  an  Issue  of  fact,  to  demand  a 
trial  by  jury."  But  proceedings  in  quo  war- 
ranto, prohibition,  and  the  like  are  special 
and  extraordinary  proceedings,  and  do  not 
fall  within   the  purview   of  section  248,   su- 


pra, which  restricted  the  right  of  trial  by 
Jury  to  actions  denominated  as  actions  at 
law.  Whallon  v.  Bancroft,  supra;  State  v. 
Minnesota  Thresher  Manuf'g  Co.,  supra; 
Taliaferro  v.  Lee,  supra.  This  construction 
of  the  constitutional  provision  in  question 
harmonizes  with  the  further  provision  con- 
tained in  section  4,  art  4,  of  the  constitution, 
which  provides  that  "the  supreme  court 
shall  have  original  jurisdiction  in  *  •  • 
quo  warranto,"  and  any  other  construction 
of  the  first-mentioned  provision  would  ren- 
der the  latter  provision  of  the  constitution 
nugatory  and  ineffectual.  But,  aside  from 
this,  we  think  that  by  the  great  weight  of 
authority  the  right  to  trial  by  jury  in  quo 
warranto  proceedings  did  not  exist  at  com- 
mon law  at  the  date  of  the  early  settlement 
of  this  country.  We  have  discovered  no  case 
In  which  the  right  was  upheld  prior  to  the 
passage  of  the  act  of  parliament  In  1730 
known  as  3  Geo.  U.  c.  25,  and,  as  well  said 
by  the  supreme  court  of  Arkansas  In  State  v. 
Johnson,  26  Ark.  281:  "If  this  right  existed 
before  this  time,  it  was  certainly  a  work  of 
supererogation  on  the  part  of  parliament  to 
enact  the  law."  One  of  the  best-consldere<l 
cases  which  we  have  examined  upon  this  sub- 
ject is  that  of  Taliaferro  v.  Lee,  supra,  de- 
cided in  1893,  wherein  it  is  said  that:  "In 
proceedings  to  try  the  right  to  a  public  office 
there  was  no  common-law  right  of  the  suitor 
to  a  trial  by  Jury,  and  hence  such  suitor  is 
not  within  the  protection  guarantied  by  that 
clause  of  the  bill  of  rights  which  provides 
that  the  right  of  trial  by  Jury  shall  remain 
inviolate."  See,  also.  Spell.  Extr.  Hel.  §  1875; 
State  V.  Vail,  53  Mo.  97;  Wheat  v.  Smith 
(Ark.)  7  S.  W.  101;  State  v.  Lupton,  64  Mo. 
415. 

2.  The  respondent  contends  that  the  charter 
amendments  upon  which  the  right  of  the  ap- 
pellant to  the  office  is  based  were  never  legal- 
ly submitted  or  adopted  by  the  voters,  be- 
cause the  notice  required  by  the  constitution 
and  laws  of  the  state  and  ordinance  of  the 
city  council  was  not  given.  The  provision  of 
the  constitution  upon  which  this  contention 
rests  is  section  10,  art  11,  providing:  "•  •  * 
All  elections  in  this  section  authorized  shall 
only  be  had  upon  notice,  which  notice  shall 
specify  the  time  to  call  such  election,  and 
shall  be  given  for  at  least  ten  days  before 
the  tjme  of  election  In  all  election  districts 
of  said  city.  *  •  ♦"  The  provision  of  the 
statute  upon  which  the  respondent  relies 
makes  it  the  duty  of  the  legislative  authority 
of  the  city  to  "give  at  least  ten  days'  notice 
in  each  election  district  of  said  city,  by  pub- 
lishing such  notice  In  two  dally  newspapers 
published  In  said  city,  and  by  causing  the 
same  to  be  posted  at  each  polling  place  In  the 
several  election  districts  thereof,  of  an  elec- 
tion, which  notice  shall  specify  the  object  for 
which  said  election  Is  called."  Section  3, 
Act  March  24,  1800  (Sess.  Laws  1890,  p.  216). 
Section  4  of  the  ordinance  submitting  the 
proposed  amendments  is  as  follows:    "That, 
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it  shall  be  the  duty  of  tbe  city  cleric,  and  be 
is  hereby  ordered  and  required,  to  post  at 
each  of  the  polling  places  within  tbe  city  of 
Tacoma,  on  or  before  said  April  7tb,  1806, 
80  that  tbe  same  shall  be  prominently  posted 
upon  that  date,  a  full,  true,  and  correct  cer- 
tifled  copy  of  each  and  every  one  of  the  pro- 
posed amendments  to  the  said  city  charter 
as  contained  In  tlxis  ordinance,  for  reference 
by  electors  and  election  offlcers."  Tbe  clerk 
complied  with  section  4  of  tbe  ordinance  tn 
all  particulars  except  that  he  did  not  post  cer- 
tified copies  of  the  proposed  amendments  in 
tbe  different  polling  places  within  tbe  city. 
But  the  court  found  that  newspaper  clippings 
containing  copies  of  tbe  proposed  amend- 
ments "were  duly  posted  in  all  of  the  voting 
booths  of  tbe  city  of  Tacoma  by  tbe  election 
offlcers  at  said  voting  places."  The  court  al- 
so foimd  that  notice  of  the  election  signed  by 
the  city  cleric  was  published  in  the  Tacoma 
Daily  Ledger,  the  Tacoma  Morning  Union, 
and  tbe. Evening  News,— all  dally  newspapers 
published  in  said  city,— from  tbe  28tb  of 
March  to  tbe  7th  day  of  April,  inclusive,  and 
that  no  other  or  further  notice  of  such  elec- 
tion, nor  the  election  on  said  proposed  amend- 
ment, was  given.  The  court  found  that  these 
newspapers  circulated  throughout  the  polit- 
ical divisions  of  tbe  city  of  Tacoma,  and 
120,000  copies  were  distributed  in  each  and 
every  one  of  tbe  political  divisions  and  pre- 
cincts. Also:  "That  the  said  amendments 
were  discussed  by  the  people  generally  In 
their  homes,  from  tbe  platform,  and  from  the 
pulpit  in  the  various  churches  of  tbe  city,  to 
such  an  extent  that  the  pendency  of  said  elec- 
tion for  tbe  adoption  or  rejection  of  said  pro- 
posed amendments  was  a  matter  of  public 
notoriety  throughout  said  city."  The  election 
at  which  these  proposed  amendments  were 
submitted  was  the  annual  municipal  election 
provided  by  law  for  the  election  of  city  offi- 
cers. It  appears  from  tbe  record  that  at 
that  election  5,364  was  tbe  highest  number  of 
votes  cast,  and  that  of  this  number  3,(>04 
votes  were  cast  upon  the  question  of  tbe 
amendment  which  related  to  tbe  office  of  com- 
missioner of  public  works.  The  trial  court 
concluded:  "That  tbe  posting  of  full,  true, 
correct,  and  certified  copies  of  each  and  ev- 
ery one  of  tbe  proposed  amendments  to  the 
city  charter,  as  contained  in  Ordinance  l.OGl, 
at  each  of  the  polling  places  In  the  city  of 
Tacoma,  on  or  before  April  7,  1896  (the  date 
provided  for  the  election),  was  a  prerequisite 
to  tbe  holding  of  the  election  on  said  date  as 
to  tbe  adoption  of  tbe  said  proposed  amend- 
ments; and,  such  notice  not  having  been  giv- 
en, no  legal  election  was  had."  Also:  "That 
the  notice  prescribed  by  section  10,  art.  11,  of 
tbe  constitution  of  the  state  of  Washington, 
and  section  3  of  the  act  of  the  legislature  of 
said  state  on  March  24th  (Laws  1800),  was 
and  is  a  notice  to  be  posted  at  each  polling 
place  and  in  each  election  district  of  tbe  city 
proposing  to  adopt  charter  amendments." 
We  think  the  conclusions  of  tbe  learned  trial 


ji}dge  cannot  be  sustained.    Tbe  section  of 
tbe  constitution  referred  to  is  silent  as  to  tbe 
method  of  giving  notice;   in  other  words.  It 
does  not  provide  tbe  particular  kind  of  notice 
or  state  bow  it  shall  be  given.    The  language 
is  that  notice  "shall  be  given  for  at  least  ten 
days    *    *    *    in  all  election  districts  of  tbe 
city."    We  tbink  It  does  not  follow  from  this 
language  that  notice  could  only  be  "given" 
by  posting  notices  in  each  election  precinct, 
and  yet  that  is  what  tbe  court  in  effect  held. 
But  it  must  be  conceded  tbat  tbe  kind  of  no- 
tice prescribed  by  tbe  statute  and  tbe  ordi- 
nance was  not  given,  and  tbe  question  turns 
upon  whether  the  failure  to  give  sucb  notice 
invalidates  tbe  election.    Tbe  rule  establisb- 
ed  by  an  almost  unbroken  current  of  author- 
ity is  tbat  tbe  particular  form  and  manner 
pointed  out  by  tbe  statute  for  giving  notice 
is  not  essential;  and,  where  the  great  body  of 
tbe  electors  have  actual  notice  of  tbe  time 
and  place  of  holding  tbe  election,  and  of  tbe 
questions  submitted,  tbis  is  sufficient.     The 
vital  and  essential  question  In  all  cases  is 
whether  tbe  want  of  the  statutory  notice  has 
resulted  In  depriving  sufficient  of  tbe  electors 
of  tbe  opportunity  to  exercise  their  franchise 
to  change  the  result  of  the  election.    W^beat 
V.  Smith,  supra;  McCrary,  Elect,  i  143  et  seq.; 
Coolcy,  Const.  Lim.  p.  88  et  seq.;   Disbon  t. 
Smith,  10  Iowa,  212;   State  v.  Grey,  21  Nev. 
378,  32  Pac.  190;  Bailroad  Co.  v.  Pinckney, 
74  111.  277;   Com.  v.  Smith,  132  Mass.  289; 
State  V.  Jones,  19  Ind.  356.     Indeed,  we  tbink 
tbe  question  must  be  regarded  as  settled  tn 
tbis  state  by  tbe  decision  of  this  conrt  in 
Seymour  v.  City  of  Tacoma,  6  Wash.  427,  33 
Poc.  1059.     It  was  there  said   tbat:     "The 
formalities  of   giving   notice,   although   pre- 
scribed by  statute,  are  directory  merely,  un- 
less there  is  a  decfaration  that,  unless  the 
formalities  are  observed,  tbe  election  shall  l>e 
void.    'It  is  a  canon  of  election  law  tbat  an 
election  is  not  to  be  set  aside  for  a  mere 
informality  or  Irregularity  which  cannot  be 
said  in  any  manner  to  have  affected  tbe  re- 
sult of  tbe  election.'     Dill.  Mun.  Corp.  S  197, 
note  3,  and  cases  cited."     Applying  this  well- 
'^stablisbcd  rule  to  tbe  facts  found   In    the 
;ase  at  bar,  it  becomes  at  once  apparent  tbat 
tbe  failure  of  tbe  city  clerk  to  discharge  bis 
full  duty  under  the  law,  and  to  observe  in  de- 
tail the  provisions  of  tbe  statute  and  ordi- 
nance in  reference  to  the  giving  of  notice,  did 
not  render  the  election  invalid.     Having  as- 
certained "that  tbe  amendments  were  dis- 
cussed by  tbe  people  generally  in  their  homes 
•    *    •    to  sucb  an  extent  tbat  tbe  pendency 
of  said  election  for  the  adoption  or  rejection 
of  said  proposed  amendments  was  a  matter  of 
public  notoriety  throughout  said  city,"  and 
having  further  ascertained  by  tbe  vote  ac- 
tually polled  that  the  great  body  of  the  elect- 
ors expressed  their  will  upon  these  amend- 
ments, which  it  was  their  province  to  adopt 
or  reject,  tbe  conclusion  is  Inevitable  that  the 
result  of  the  election  was  not  affected  by  the 
fact  that  a  literal  compliance  with  tbe  form- 
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aUtles  prescribed  by  Uw  tor  giving  notice 
was  not  observed.  The  very  purpose  for 
which  the  statute  directed  the  posting  of  no- 
tices was  accomplislied  when  actual  knowl- 
edge ot  the  election  was  brought  home  to  the 
voter;  it  matters  not  by  wliat  means  the 
knowledge  was  imparted  to  him.  To  hold 
otherwise  would  be  to  disregard  the  express- 
ed will  of  the  people  in  a  matter  which  the 
law  has  confided  to  them. 

3.  The  lower  court  found  that  the  appoint- 
ment of  Doherty  was  never  confirmed  by  the 
city  council,  and  upon  this  finding  based  a 
conclusion  that  he  had  no  right  to  assume 
the  privileges  or  duties  of  the  office  of  com- 
missioner of  public  works  until  his  appoint- 
ment was  confirmed  by  the  city  council.  The 
respondent  contends  that  this  in  itself  consti- 
tutes sufficient  reason  tor  affirming  the  Judg- 
ment, but  we  think  the  conclusion  that  with- 
out confirmation  by  the  council  the  appellant 
could  not  hold  the  office  here  in  dispute  was 
unwarranted.  Section  1  ot  amendment  No. 
a.  which  we  have  found  was  adopted,  does 
not  require  that  the  appointment  of  the  com- 
missioner of  public  works  sliall  be  confirm- 
ed; on  the  contrary,  it  expressly  provides  that 
the  person  appointed  by  the  mayor  "shall  hold 
office  at  the  pleasure  of  the  appointing  pow- 
er." and  it  further  provides  that  conflicting 
provisions  of  the  charter  should  be  deemed 
amended  accordingly. 

4.  We  do  not  deem  it  necessary  to  advance 
further  reasons  for  our  conclusion  that  the 
court  erred  in  holding  that  the  amendments 
failed  because  they  were  recorded  in  the  char- 
ter book  by  the  city  comptroller  acting  as  city 
olerk,  instead  of  by  the  city  clerk.  What  has 
been  said  under  point  2  in  this  opinion  applies 
with  equal  force  to  this  question,  and,  in  addi- 
tion thereto,  the  omission  of  the  clerk  to  re- 
cord the  amendments  would  at  most  only  con- 
cern the  manner  in  which  they  might  be  prov- 
ed. They  became  amendments  by  virtue  of 
tlie  vote  of  the  electors,  and  not  by  virtue  of 
their  being  recorded  in  a  particular  method. 
The  only  object  attained  by  recording  them  in 
a  particular  manner  is  that  they  are  thereby 
entitled  to  have  Judicial  notice  taken  of  them 
by  all  courts  of  the  state. 

5.  We  think  the  notice  of  election  as^  pub- 
lished was  sufficient,  when  considered  in  con- 
nection with  the  ordinance  which  contained 
the  proposed  amendments,— and  of  the  exist- 
ence of  which  all  persons  within  the  city  must 
be  presumed  to  have  had  knowledge,— to  con- 
vey to  the  voters  all  necessary  information  in 
reference  to  the  character  of  the  proposed 
amendments;  and  hence  the  notice  sufficiently 
specified  the  object  for  which  the  election  was 
caUed  within  the  meaning  of  the  constitutional 
provision  regarding  notice.  We  have  also  ex- 
amined the  other  objections  urged  in  the  brief 
of  respondent  against  the  validity  of  these 
amendments,  and,  without  especially  enumer- 
ating them,  we  deem  it  sufficient  to  say  that 
we  do  not  regard  them  as  being  entitled  to 
serious  consideration.     Upon  the  record  we 
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think  that  the  appellant  was  entitled  to  judg- 
ment confirming  his  right  to  the  office,  and 
that  the  court  erred  in  directing  otherwise. 
The  Judgment  appealed  from  will  be  reversed, 
and  the  cause  remanded,  with  instructions  to 
the  lower  court  to  proceed  to  render  judgment 
in  favor  of  the  appellant  in  accordance  with 
this  opinion. 

SCOTT,  C.  J.,  and  KEAVIS  and  AN- 
DERS, JJ.,  concur. 

DUNBAR,  J.  (dissenting).  I  think  the  con- 
stitution, fairly  construed  in  the  light  of  the 
law  as  It  then  existed  In  relation  to  notices  of 
this  kind,  meant  a  notice  by  posting,  and,  if 
that  be  true,  no  other  kind  ,of  notice,  however 
efficient,  can  be  substituted.  I  therefore  dis- 
sent. ' 


(1»  Wash.  TOO) 

STATE  V.  BUHMANN. 

(Supreme  Court  of  Washington.     Feb.  6, 
1897.) 

Cbiminal  Law  —  New  Tkial  —  Discretion  ov 

COUKT. 

The  denial  of  a  new  trial  in  a  criminal 
case  will  not  be  disturbed  if  the  record  does  not 
show  an  abuse  of  discretion. 

Appeal  from  superior  court.  Whitman  coun- 
ty; E.  H.  Sullivan,  Judge. 

Fred  Buhmann  was  convicted  of  assault 
and  battery,  and  appeals.    Affirmed. 

Neill  &  Boll,  for  appellant 

PER  CURIAM.  The  defendant  was  con- 
victed of  assault  and  battery,  and  has  ap- 
pealed, alleging  as  error  the  refusal  of  the 
court  to  grant  his  motion  for  a  new  trial,  bas- 
ed upon  certain  matters  shown  by  affidavits 
srubmitted  by  him.  Counter  affidavits  were 
submitted  by  the  state,  and  there  is  notliing  to 
indicate  that  the  court  abused  Its  discretion 
In  denying  the  motion.    Affirmed. 


(16  Waab.  125) 

STATE  V.  GIN  PON. 

(Supreme  Court  of  Washington.     Feb.  6, 
1897.) 

JoRT  —  Witnesses  —  Oath  —  Homicide —  Ikstrco- 
Tions. 

1.  Omitting  from  the  oath  to  the  jury  in  a 
capital  case  the  words  "according  to  the  evi- 
dence," which  are  used  in  Laws  1891,  p.  59,  | 
68,  requiring  the  jury  to  be  sworn  to  try  the  is- 
sue between  the  state  and  the  prisoner  accord- 
ing to  the  evidence,  was  not  reversible  error, 
where  the  court  charged  fully  and  correctly  as 
to  burden  of  proof,  and  the  objection  was  first 
raised  on  appeal. 

2.  After  Chinese  witnesses  in  a  criminal  case 
had  taken  an  oath  according  to  the  custom  and 
religion  of  their  country,  it  was  not  error  to  re- 
quire them  to  take  the  statutory  oath. 

3.  A  charge  that  there  must  be  a  fixed  design 
to  kill,  and  that  the  premeditation  "may  take 

Elace  but  a  moment  before  the  doing  of  the  act, 
ut  both  states  of  mind  must  hare  actual  exist- 
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cnce  to  mate  the  offpnse  murder  in  the  first 
degree,"  is  not  objectionable,  as  providing  for 
no  appreciable  space  o(  time  between  the  in- 
tent to  liill  and  the  act  of  liilling.  State  t.  Rut- 
ten,  43  Pac.  30,  13  Wash.  203,  distingnished. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Jesse  Arthur,  Judge. 

Gin  Pon  was  convicted  of  murder  In  the 
first  degree,  and  appeals.    Affirmed. 

James  E.  Fenton,  W.  W.  Saunders,  and 
Alex.  M.  Winston,  for  appellant  J.  W. 
Felghan,  for  the  State. 

DUXBAR,  J.  The  appellant  was  convict- 
ed, by  the  superior  court  of  Spokane  county, 
of  the  crime  of  murder  In  the  first  degree, 
and  the  Judgment  of  death  was  pronoimced, 
from  which  judgment  this  appeal  is  taken. 
The  evidence  is  not  brought  here  on  the  ap- 
peal, and  the  appellant  relies  on  three  al- 
leged errors,  viz.:  (1)  That  the  oath  admin- 
istered to  the  Jury  differed  substantially  from 
the  form  fixed  by  statute;  (2)  tliat  the  court, 
over  tlie  objections  of  the  appellant,  permit- 
ted the  Chinese  witnesses  to  be  resworn  in 
the  ordinary  manner,  after  they  had  taken 
the  oath  which,  according  to  tlieir  religion, 
they  believed  to  be  most  binding  upon  their 
consciences;  (3)  that  the  instructions  of  the 
court  were  erroneous. 

The  oath  administered  to  the  Jury  was  as 
follows:  "You  and  each  of  you  do  solemnly 
swear  that  you  will  well  and  truly  try  Gin 
Pon,  and  true  deliverance  make  between 
the  state  and  the  prisoner  at  the  bar.  So 
help  you  God."  Section  68,  p.  59,  Laws  1891, 
provides  that  the  Jury  shall  be  sworn  or  af- 
firmed well  and  truly  to  try  ttie  issue  be- 
tween the  state  and  the  prisoner  at  the  bar, 
whom  they  shall  have  in  charge,  according 
to  the  evidence.  It  is  the  contention  of  the 
appellant  that  there  is  a  material  and  sub- 
stantial difference  between  the  form  of  oath 
prescribed  by  the  statute  and  the  oath  ad- 
ministered to  the  Jury  In  the  trial  of  this 
cause,  and  several  cases  are  cited  Jo  sustain 
this  contention.  The  cases  cited,  however, 
are  mostly  old  cases,  and  the  decisions  were 
rendered  by  courts  which  had  not  so  liberally 
construed  the  criminal  statutes  of  their  re- 
spective states  as  has  the  court  of  this  state. 
And,  in  addition,  they  were  cases  where 
either  an  exception  was  taken  to  the  forfo  of 
the  oath  at  the  time  it  was  administered,  or 
where  the  discrepancy  had  been  called  to 
the  attention  of  the  trial  court  on  motion  for 
a  new  trial.  In  tlie  case  at  bar  the  first  ob- 
jection to  the  form  of  the  oath  is  raised  in 
this  court.  No  exception  was  taken  to  It  at 
the  time,  nor  was  it  called  to  the  attention 
of  the  lower  court  on  a  motion  for  a  new 
trial,  or  In  any  other  way.  The  motion  for 
a  new  trial  was  based  upon  two  grounds: 

(1)  Error  of  law  occurring  at  the  trial,  and 
excepted  to  at  the  time  by  the  defendant; 

(2)  that  the  verdict  rendered  herein  Is  con- 
trary to  law  and  to  the  evidence.    This  mo- 


tion was  submitted  without  oral  argument, 
so  that  It  would  have  been  Impossible  for 
the  court  from  said  motion  to  have  had  its 
attention  directed  to  the  alleged  error  In  the 
administration  of  the  oath. 

We  are  aware  of  the  rule  governing  the 
rights  of  persons  charged  with  felonies,  but 
we  do  not  think  that  there  was  such  a  sub- 
stantial variance  from  the  form  of  the  oath 
prescribed  by  the  statute  that  the  appellant 
was  In  any  way  injured  by  the  omission  com- 
pUilned  of.  It  is  true  that  the  oath  prescrib- 
ed is  to  the  effect  that  they  shall  try  and 
true  deliverance  make  between  the  state 
and  the  prisoner  at  the  bar  according  to  the 
evidence.  But  the  jury  could  not  but  un- 
derstand that  their  verdict  was  to  be  ren- 
dered upon  the  evidence  produced  In  the 
case.  Tliere  Is  no  other  method  of  trial  pre- 
scribed by  the  law,  and  the  same  law  which 
prescribes  the  form  of  the  oath  makes  It  the 
duty  of  the  court  to  Instruct  the  Jury  upon 
their  duty  in  relation  to  the  testimony,  and 
the  duty  of  the  Jury  to  obey  such  Instruc- 
tions, and  it  affirmatively  appears  In  this 
ca.se  that  tlie  Jury  were  so  instructed.  The 
court,  among  other  things,  instructed  the 
jury  as  follows:  "Under  the  plea  of  not 
guilty  the  defendant  is  entitled  to  take  ad- 
vant.nge  of  every  defense  known  to  the  law. 
Before  you  can  find  him  guilty  of  any  crime 
whatsoever  in  this  information,  every  essen- 
tial allegation  constituting  such  crime  must 
be  proven  by  the  state  to  your  reasonable 
satisfaction,  and  beyond  a  reasonable  doubt. 
The  law  presumes  the  defendant  innocent  of 
all  crime  until  he  is  proven  guilty  by  the 
evidence  in  the  case  to  your  satisfaction  be- 
yond a  reasonable  doubt,"— and  much  more 
to  the  same  effect.  So  tliat,  considering  the 
oath  administered  In  connection  with  the 
instruction  of  the  court,  which  the  jury  were 
bound  to  obey,  the  irregularity  complained 
of  ought  not  to  constitute  reversible  error. 

The  state  filed  a  motion  to  be  permitted  to 
amend  the  statement  of  facts  to  show  that  the 
oath  prescribed  by  the  statute  was  actually 
administered,  and  that  the  omission  alleged 
as  error  was  simply  an  inadvertent  omission 
In  the  preparation  of  the  statement  of  facts: 
and  affidavits  were  offered  in  support  of  this 
motion.  This  court  did  not  see  Its  way  clear 
to  allow  an  amendment  to  the  statement  of 
facts,  but  we  mention  this  to  accentuate  the 
Importance  of  not  permitting  a  defendant, 
even  though  charged  with  a  felony,  to  quiet- 
ly submit  to  an  irregularity  of  this  kind  un- 
til after  the  trial  court  had  lost  jurisdiction 
of  the  case  and  the  power  to  correct  its  rec- 
ords to  show  the  actual  facts,  and  thereby 
work  a  reversal  of  the  Judgment.  Such  a 
holding,  we  think,  would  not  be  in  the  Inter- 
est of  substantial  justice,  but  its  only  effect 
would  be  to  cause  tlie  miscarriage  of  Justice. 

On  the  second  proposition  it  seems  that  the 
oath  which  was  administered  to  the  wit- 
nesses, who  were  Chinese,  was  administered 
according  to  the  custom  and  religion  of  their 
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country,  viz.  each  -wfitness  blew  out  a  candle, 
and  his  oath  was  that,  it  he  did  not  tell  the 
trntli,  he  wotdd  be  snuffed  out  as  was  the 
candle.  But,  after  this  Eastern  form  of  oath 
was  administered,  the  court  also  administer- 
ed the  form  of  oath  prescribed  by  our  stat- 
ute; and  the  appellant  insists  that  the  tak- 
ing of  this  second  oath  in  some  way  weak- 
ened the  influence  of  the  other  oath  in  the 
minds  of  the  witnesses.  We  think  this  con- 
tention scarcely  merits  a  discussion. 

The  last  error  complained  of  is  as  to  the  In- 
structions of  the  court.  After  defining  mur- 
der In  the  first  degree,  the  court  said:  "You 
win  observe,  however,  that  'malice,'  as  used 
In  the  definition  of  murder  in  the  first  de- 
gree which  I  have  Jusx  .-?ad  to  you.  Is  quali- 
fied by  the  words  'deliberate'  and  'premedi- 
tated'; and,  as  thus  qualified,  it  means  a  fix- 
ed design  to  unlawfully  take  human  life,  ac- 
companied with  some  degree  of  reflection 
thereon,  and  the  act  of  killing  which  fol- 
lows. The  premedltatloq  and  reflection 
thereon  may  take  place  but  a  moment  before 
the  doing  of  the  act,  but  both  states  of  mind 
must  have  actual  existence  to  make  the  of- 
fense murder  In  the  first  degree."  It  Is  in- 
sisted that  this  instruction  is  opposed  to  the 
announcement  made  by  this  court  In  the  case 
of  State  V.  Rutten,  13  Wash.  203,  43  Pac.  30. 
We  think  the  Instruction  given  In  this  case 
and  the  one  criticised  in  State  v.  Rutten,  su- 
pra, are  easily  distinguishable.  In  that  case 
the  instruction  was  as  follows:  "Premeditat- 
ed malice  is  where  the  intention  to  unlaw- 
fully take  life  Is  deliberately  formed  in  the 
mind,  and  that  determination  meditated  up- 
on before  the  fatal  stroke  is  given.  There 
need  not  be  any  appreciable  space  of  time 
between  the  formation  of  Intention  to  kill 
and  killing.  They  may  be  as  Instantaneous 
as  successive  thoughts.  It  Is  only  neces- 
sary that  the  act  of  killing  be  preceded  by 
the  concurrence  of  will,  deliberation,  and 
premeditation  on  the  part  of  the  slayer." 
And  the  court  reiterated  the  statement  that. 
In  deliberating,  there  need  be  no  appreciable 
space  of  time  between  the  Intention  to  kill 
and  the  act  of  killing,  but  that  they  might  be 
as  Instantaneous  as  the  successive  thoughts 
of  the  mind;  and  It  was  thought  by  this  court 
that  such  an  Instruction  did  away  with  the 
distinction  made  by  the  statute  between  mur- 
der In  the  first  and  second  degrees.  But  the 
instruction  In  the  case  at  bar  provides  for  an 
appreciable  space  of  time,  viz.  a  moment, 
and  this  Is  a  moment  of  time  before  the  do- 
ing of  the  act.  It  Is  true  that  a  moment  Is 
the  smallest  division  of  an  appreciable  space 
of  time,  but  it  is  a  division,  and  an  apprecia- 
ble one,  and  this  qualification  removed  the 
instruction  from  the  objections  commented 
upon  in  the  case  above  referred  to.  The 
Judgment  is  afllrmed. 

SCOTT.  C.  J.,  and  GORDON  and  REAVIS, 
JJ.,  concur.  AXDEUS,  J.,  did  not  sit  on  the 
trial  of  this  case. 


(18  Wash.  445) 
FIDELITY  &  CASUALTY  CO.  ♦.  CITY  OF 

SEATTLE. 
(Supreme  Court  of  Washiugton.    Feb.  8,  1897.) 
Municipal  CoRPOBATioxs—NEOLiOENCS—JlifEASCKic 

OP  Damaoes. 

1.  In  an  action  against  a  city  for  damages 
caused  by  the  bursting  of  a  defective  water 
main,  a  charge  that  plaintiff  must  show  that 
the  defects  were  known  to  the  city,  or  were 
"of  such  character  aa  to  have  been  readily  asi 
certained  on  reasonable  inspection,"  did  not  re- 
lieve the  city  from  liability  if  it  had  caused  a 
mere  optical  inspection,  without  practical  tests. 

2.  The  measure  of  damaRes  for  the  negligent 
breaking  of  glass  windows  was  the  difference 
between  what  the  ^lass  was  worth  immediate- 
ly before  the  breakmg  and  what  it  was  worth 
immediately  after,  where  the  complaint  did  not 
seek  damages  for  the  expense  of  replacing  it. 

Appeal  from  superior  court.  King  county; 
R.  Osbom,  Judge. 

Action  by  the  Fidelity  &  Casualty  Company 
against  the  city  of  Seattle.  Judgment  for  do- 
fendant,  and  plaintJCr  appeals.    Affirmed.. 

Brinker,  Jones  &  Richards,  for  appellant 
John  K.  Brown  and  F.  B.  Tipton,  for  re 
spondent. 

DUNBAR,  J.  Spurr  &  WUmot,  contractors, 
nnder  their  contract  with  the  respondent,  the 
city  of  Seattle,  In  preparing  Front  street  and 
Yesler  Way,  In  the  city  of  Seattle,  for  paving, 
uncovered  the  water  main  on  Yesler  Way  in 
front  of  what  Is  known  as  the  "Olympic 
Block,"  belonging  to  the  estate  of  L.  M.  Starr, 
deceased.  While  engaged  In  tearing  down  a 
foundation  wall,  they  caused  a  large  piece  of 
concrete  to  fall  upon  the  water  main,  by  rea- 
son of  which  the  pipe  bturst,  and  a  large 
volume  of  water,  carrying  dirt  and  gravel, 
was  forced  against  the  front  of  the  Olympic 
Block  with  such  violence  that  It  broke  three 
transom  lights  and  three  lower  lights  of  plate 
glass  In  said  building.  For  the  purposes  of 
this  case  the  contractMB  will  be  considered 
agents  and  servants  of  the  cl'ty.  The  appel- 
lant was  the  instu^r  of  the  giass  which  was 
broken,  and,  after  the  accident,  replaced  the 
same,  and  paid  therefor  the  sum  of  $266.30. 
Having  made  good  this  loss  to  the  Starr  es- 
tate, it  brought  this  action  against  the  city 
for  damages.  Defendant  offered  no  evidence, 
and  the  case  was  submitted  to  the  Jury  on 
the  evidence  of  plaintiff,  and  verdict  was  ren- 
dered for  defendant.  There  are  four  assign- 
ments of  error.  The  first  and  second  are  in 
relation  to  instructions  to  the  Jury.  The  third 
is  that  the  court  erred  in  refusing  to  grant 
plaintiff's  motion  to  set  aside  the  verdict,  and 
grant  a  new  trial;  the  fourth,  that  the  verdict 
Is  contrary  to  the  evidence. 

The  first  Instruction  compiiamed  of  is  as  fol- 
lows: "The  court  further  Instructs  you  that 
as  to  the  contention  of  the  plaintiff  that  the 
water  pipe  In  questioa  was  not  of  such 
strength  and  thickness  as  it  should  have  been 
for  the  purposes  for  which  It  was  used,  but 
was  defective  and  weak,  of  less  thickness 
than  required  for  pipe  used  for  such  purpose; 
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that  before  the  party— the  city— can  be  held 
liable  for  such  defects,  the  plaintiff  must  not 
only  prove  that  said  idpe  was  not  of  such 
strength  and  thickness  as  it  should  have  been 
for  such  purpose,  and  that  the  same  was  prac- 
tically Instrumental  In  causing  the  Injiuy  com- 
plained of,  but  must  farther  show,  by  a  pre- 
ponderance of  the  evidence,  that  such  defects 
were  known  to  the  defendant  at  the  time  said 
Injury  occurred,  or  were  of  such  cliaracter 
and  nature  as  to  have  been  readily  ascertained 
upon  reasonable  Inspection  thereof;  and  If 
you  do  find  that  such  pipe  was  defective  in 
the  respects  complained  of,  yet,  if  you  fur- 
ther find  that  such  defects  were  of  such  a 
character  as  could  not  have  been  readily  as- 
certained upon  reasonable  inq>ectlon  thereof, 
and  that  the  same  were  unknown  to  the  de- 
fendant, then  you  cannot  consider  such  de- 
fects." It  Is  claimed  that  this  instruction  was 
misleading,  from  the  fact  that  It  virtually  in- 
structed the  jury  that  the  only  duty  of  the 
defendant  in  regjird  to  the  pipe  was  to  look 
at  the  same,  and,  if  no  defects  were  visible  to 
the  eye,  that  It  was  then  warranted  in  placing 
said  pipe  where.  If  it  burst,  it  would  cause 
great  damage  to  property,  etc.,  and  perhaps 
loss  of  life;  and  that  such  cursory  examina- 
tion would  absolve  the  city  from  liability.  It 
Is  claimed  that  the  instruction  should  have 
gone  to  the  effect  that  tests  should  have  been 
used  to  ascertain  the  defects  in  the  pipe.  We 
think  this  objection  is  far-fetched,  and  that 
the  appellant  has  not  placed  a  proper  or  ordi- 
nary construction  upon  the  language  used  by 
the  court.  Inspection  is  not  necessarily  con- 
fined to  optical  observation,  but  is  ordinarily 
understood  to  embrace  tests  and  examina- 
tions. The  definition  cited  from  Webster  by 
the  appellant,  namely,  "to  look  upon;  to  ex- 
amine for  the  purpose  of  determining  quality, 
ana  Detecting  wbat  Is  wrong,  and  the  like," 
seems  to  us  sutUcient  to  show  the  failure  of 
the  contention,  and  we  think  the  ordinarily 
accepted  meaning  of  the  word  "inspection" 
is  fully  as  broad  and  comprehensive  as  the 
definition  given  by  the  lexicographer  above. 
The  name  "Inspector"  Is  given  to  a  person 
whose  duty  It  is  to  makj  tests  of  machinery, 
and  It  is  a  generally  recognized  fact  that  when 
an  (^cef  or  agent  of  any  kind  is  instructed 
to  Inspect,  the  duty  goes  beyond  a  mere  sur- 
vey of  the  eye,  and  implies  such  tests  as  are 
necessary  to  ascertain  the  qnaUty  of  the  thing 
Inspected,  whatever  it  may  be;  and  we  have 
no  doubt  that  the  jury  in  this  case  understood 
that  a  reasonable  inspection  meant  a  reason- 
able examination,— such  an  examination  as 
was  necessary  to  determine  the  quality  of  the 
pipe.  Possibly  a  better  word  might  have  been 
used  by  the  court,  in  its  Instructions  to  the 
Jury,  but  cases  will  not  be  reversed  on  ac- 
count of  mere  choice  of  expressions  or  words 
used  by  the  court  In  its  Instructions  to  the 
Jury. 

The  second  instruction  complained  of  was  as 
to  measure  of  damages.  The  court  instructed 
the  jury  that  the  measure  of  damages  was  the 


difference  between  what  the  glass  broken  was 
worth  immediately  before  the  same  was  bro- 
ken and  what  it  was  worth  Immediatelf  aft- 
er it  was  broken.  The  complaint  in  this  case 
alleges  that  plaintiff  was  damaged  by  the  de- 
fendant by  reason  of  its  "breaking  in  and 
destroying  glass  in  the  doors  and  windows 
of  said  building,  of  great  value,  to  wit,  of  the 
value  of  two  hundred  sixty-six  and  >Viii) 
dollars  ($266.30),  to  the  damage  and  hijni;  of 
said  estate  of  Li.  M.  Starr,  deceased,  in  tlie 
sum  of  two  hundred  sixty-six  and  >Vioo  dol- 
lars ($2G6.30)."     It  is  insisted  by  the  appel- 
lant that  the  rule  of  damages  should  not  be 
varied  to  meet  the  requirements  of  pleadings, 
but  that  it  should  be  stated  generally,  and 
that  the  lower  court  should  have  Instructed 
the  jury  that  the  measure  of  damages  sbonM 
include  not  only  the  value  of  the  glass,  but 
the  expense  of  replacing  the  glass;   in  otli» 
words,  that  the  amount  of  the  recovery  would 
be  such  an  amoimt  as  would  put  the  premises 
in  as  good  condition  as  they  were  in  before 
the  accident.    We  think,  however,  tbat  do 
element  of  damages  could  be  awarded  to  the 
plaintiff  that  it  did  not  claim  in  its  complaint, 
—that  the  judgment  could  not  be  greater  than 
the  demand,— but,  outside  of  this,  we  think 
the  instruction  was  substantially  correct,  and 
was  not  in  conflict  with  the  ruling  of  this 
court  In  Koch  v.  Investment  Co.,  9  Wash.  405, 
37  Pac.  703.     There  it  was  said  that  such  an 
instruction  as  was  contended  for  by  the  ap- 
pellants, under  the  circumstances  of  that  case, 
was  a  good  form  of  instruction;    but  it  'was 
also  assarted  that  many  other  forms  of  diaige 
which  might  have  been  given  In  such  a  case 
would  have  been  proper.    And  with  the  view 
that  we  take  of  this  case,  even  if  the  coon 
had  not  given  the  proper  instruction.  It  was 
absolutely  Immaterial  under  the  evidence,  for 
the  jury  failed  to  find  any  damages  at  all  and 
must  have  so  failed  to  find  because  in  their 
judgment  the  defendant  was  not  proven  goiltj 
of  neglect  under  the  Instructions  of  the  coon, 
which  we  think  were  proper.    The  two  other 
assignments  go  to  the  sufficiency  of  the  testi- 
mony to  sustain  the  verdict,  or  rather  that 
the  ■verdict  was  contrary  to  the  evidence.  We 
have  examined  the  testimony  in  this  case.    It 
was  submitted  to  the  jury  under  prcq>er  in- 
structions, and  Its  verdict  will  not  be  dis- 
turbed by  this  court.    The  Judgment  is  at- 
firmed. 

SCOTT,  C.  J.,  and  ANDERS,   GOBDOK, 
and  REAVIS,  JJ.,  concur. 


(16  Waah.  491 
DON  YOOK  V.  WASHINGTON  MILL  CO. 
(Supreme  Court  of  Washington.     Feb.  11, 
1897.) 

Evidence   of   Cos!iideration  —  Statctb  ot 
Frauds. 

1.  A  consideration  consistent  with  that  redt- 
ed  in  a  bill  of  snle,  either  of  a  different  kind  or 
in  addition  to  that  expressed,  may  be  sbowa 
by  parol. 
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2.  A  promise  to  pay  the  debt  of  another  as 
part  consideration  for  propert7  purchased  from 
the  debtor  is  an  ori^nal  promise,  based  on  a 
valuable  consideration,  and  not  within  the  stat- 
ute of  frauds. 

Appeal  from  Buperlop  court,  Jefferson  coun- 
ty;   U.  A.  Ballinger,  Judge. 

Action  by  Don  Yook  against  the  Washing- 
ton Mill  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

E.  N.  Llvermore  and  Geo.  H.  Jones,  for 
appellant  White.  Munday  &  Fulton,  for  re- 
spondent. 

GORDON,  J.  In  the  month  of  December, 
1893,  the  logging  company  of  Balentlne  & 
Kelly  was  Indebted  to  the  respondent  for 
board  and  supplies  In  the  sum  of  $325.  The 
firm  was  also  owing  appellant.  At  or  about 
that  time  the  firm  of  Balentlne  &  Kelly  sold 
and  delivered  to  the  appellant  a  certain  boom 
of  piles,  the  nominal  consideration  expressed 
In  the  bill  of  sale  being  $300.  Respondent 
claims  that,  as  a  part  of  the  consideration 
for  the  logs,  the  appellant  agreed  with  the 
Arm  of  Balentlne  &  Kelly  to  assume  and 
pay  the  Indebtedness  of  said  firm  to  the  re- 
spondent The  jury  returned  a  verdict  for 
respondent,  and  from  the  Judgment  entered 
thereon  defendant  appealed. 

Appellant  complains  of  the  ruling  of  the 
court  which  permitted  the  respondent,  over 
appellant's  objection,  to  show  the  actual  con- 
sideration for  the  logs;  contending  that.  In 
the  absence  of  any  allegation  in  the  com- 
plaint of  fraud  or  mistake  in  the  execution  of 
the  bill  of  sale,  the  consideration  expressed 
therein  could  not  be  questioned.  The  point 
was  decided  adversely  to  appellant's  conten- 
tion In  the  case  of  Van  Lehn  t.  Morse 
(Wash.)  47  Pac.  435. 

It  Is  next  urged  that  the  court  erred  In  de- 
nying a  motion  for  nonsuit,  because  of  the 
alleged  insufflelency  of  plaintiff's  evidence. 
An  examination  of  the  evidence  satisfies  us 
that  the  nonsuit  was  properly  denied.  We 
do  not  think  that  the  case  falls  within  the 
statute  of  frauds.  The  promise  of  appellant 
to  pay  the  debt  due  from  Balentlne  &  Kelly 
to  respondent  was  founded  upon  a  considera- 
tion moving  from  Balentlne  &  Kelly.  It  was 
therefore  an  original  promise,  and  not  within 
the  statute. 

It  is  also  contended  that  the  verdict  was 
contrary  to  the  evidence.  Appellant  denies 
that  It  promised  to  pay  the  respondent's 
claim.  The  witness  Balentlne  testified  that 
at  the  time  of  the  execution  of  the  bill  of 
sale,  and  as  a  part  of  the  consideration  there- 
for, Mr.  Blake,— appellant's  manager,  with 
whom  all  the  dealings  were  had,— said  he 
would  "pay  the  Chinaman's  bill,  take  their 
own  bill  out,  and  turn  the  balance  over  to 
us."  This  was  corroborated  by  the  witness 
Howard,  and  further  by  the  respondent  him- 
self, who  testified  that  Mr.  Blake  promised 
to  pay  bis  bill  in  Seabeck.  "He  said  he 
would  pay  me  in  ninety  days."    There  were 


other  circumstances  developed  upon  the  trial 
which  we  think  tend  strongly  to  support  th* 
ease  of  the  respondent,  and  the  verdict  had 
substantial  evidence  in  Its  support  The  con- 
clusion at  which  we  have  arrived  makes  1« 
unnecessary  to  consider  the  action  of  tt» 
court  In  striking  appellant's  motion  for  a 
new  trial  from  the  files.  The  Judgment  ap- 
pealed from  will  be  affirmed. 

SCOTT,  C.  J.,   and   DUNBAR,   ANDBRS, 
and  RBAVIS,  JJ.,  concur. 


(16  Wash.  444) 
STATE  ex  rel.  NEWLAND  v.  SUPERIOR 

COURT  OP  LEWIS  COUNTY. 
(Supreme  Court  of  Washington.  Feb.  6, 1807.) 
Prohibition— Whbs  Liis— Rbmedt  Br  Appeal. 
Where  a  court  directs  the  sale  by  a  receiv- 
er of  assets  of  an  insolvent,  based  in  part  on  ao 
agreement  between  certain  of  the  parties  in- 
terested, the  remedy  of  creditors  not  parties  to 
the  aereement  is  by  appeal,  under  Laws  1803, 
p.  110,  and  not  prohibition. 

Application  by  the  state  of  Washington,  on 
the  relation  of  John  T.  Newland,  for  a  writ 
of  prohibition  to  the  superior  court  of  Lewis 
county.'    Denied. 

Edward  F.  Hunter  and  C.  H.  Forney,  for 
relator.  Reynolds  &  Stewart,  for  respondent. 

SCOTT,  C.  J.  This  Is  an  application  for  a 
writ  of  prohibition  to  restrain  the  respond- 
ent from  selling,  tlirough  a  receiver  appoint- 
ed by  said  court  In  the  matter  of  the  Insol- 
vency of  the  Commercial  State  Bank  of  Che- 
balis,  certain  ai'isets  of  the  bank,  being 
claims  against  the  "Doernbecher  Furniture 
Manufacturing  Company,"  also  In  the  hands 
of  a  receiver.  The  sale  was  sought  to  be 
made  to  the  "Doernbecher  Manufacturing 
Company,"  an  alleged  corporation,  which 
was  claimed  to  be  Insolvent.  The  order  di- 
recting the  sale  was  made  upon  a  showing 
based  in  part  on  an  agreement  between  cer- 
tain of  the  parties  interested,  but  to  which 
agreement  some  of  the  creditors  of  the  Ckxn- 
mercial  State  Bank  aforesaid  were  not  par- 
ties, and  they  resisted  the  appricatlon,  and 
objected  to  the  order.  The  relator  is  one  of 
said  creditors. 

Upon  the  facts  shown,  no  ground  exists 
for  the  Issuance  of  the  writ  It  appears 
that  the  respondent  had  Jurisdiction  of  the 
proceedings  In  the  matter  of  the  insolvency 
of  the  bank  aforesaid,  and  of  the  property 
In  question,  and  consequently  had  authority 
to  direct  Its  disposition;  and,  if  the  creditors 
objecting  to  such  sale  were  aggrieved,  they 
have  an  adequate  remedy  by  appeal.  Laws 
1893,  p.  110.  The  order  directing  the  sale 
should  be  regarded  as  a  final  one  in  that  par- 
ticular proceeding,  for  the  purposes  of  an 
appeal.  Tompson  v.  Lumber  Co.,  5  Wash. 
527,  32  Pac.  536.     The  writ  denied. 

ANDERS,  DUNBAR,  and  REAVIS,  JJ., 
concur. 
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(16  Wash.  «0) 

STATE  ex  rel.  TAYLOR  v.  MAPLE, 

Treasurer. 

(Supreme  Court  of  Washington.    Feb.  6,  1897.) 

Tax  tSALES— Forfeiture— Rkdbmption. 
Laws  1893,  p.  370,  §§  105-134,  provide  for 
gales  for  delinquent  taxes;  that  every  tract  of- 
fered, and  not  sold  for  want  of  bidders,  "shall 
be  forfeited  to  the  'county";  that  land  sold  may 
be  redeemed  in  two  years  from  date  of  sale; 
and  that  one  desiring  to  purchase  any  tract  for- 
feited to  the  county  shall  apply  to  the  treasur- 
er, who  sliall  receive  the  taxes,  etc.,  due,  and 
give  such  person  a  certificate  of  purchase.  Sec-  • 
tion  135  requires  the  treasurer  to  enter,  each 
year,  against  each  tract  sold  and  unredeemed, 
and  each  tract  forfeited  to  the  county,  the  year 
for  which  it  was  sold  or  unpaid,  and  to  adver- 
tise and  sell  said  property  on  which  taxes  be- 
come delinquent  "in  the  manner  hereinbefore 
required,"  as  if  it  had  never  been  sold  or  for- 
feited to  the  county,  and  provides  that  the 
county  may,  by  its  agent,  attend  such  sale,  and 
buy  said  lands,  and  acquire  the  same  rights 
that  individuals  have,  in  case  of  sale  for  tax- 
es. Held,  that  the  forfeiture  to  the  county  is 
not  a  sale,  and  where  the  county  sells  laud  so 
forfeited,  and  issues  a  certificate  of  purchase, 
the  time  for  redemption  runs  from  the  date  of 
such  certificate,  and  not  the  date  of  forfeiture. 
Doudna  v.  Harlan  (Kan.  Sup.)  25  Pac.  883,  dis- 
tinguished. 

Appeal  from  superior  court.  King  county; 
R.  Osborn,  Judge. 

Application  by  the  state  of  Washington,  on 
the  relation  of  H.  C.  Taylor,  for  a  writ  of 
mandamus  to  compel  J.  W.  Maple,  treasurer 
of  King  county,  to  Issue  a  tax  deed.  From  a 
Judgment  denying  the  writ  and  dismissing 
the  action,  relator  appeals.    Affirmed. 

Brinker,  Jones  &  Richards,  for  appellant. 
A.  W.  Hastie  and  W.  W.  Wilshlre,  for  re- 
spondent. 

REAVIS,  J.  Application  was  made  by  the 
relator  for  a  writ  of  mandamus  to  compel 
the  respondent,  as  treasurer  of  King  county, 
to  Issue  a  tax  deed  to  the  relator  for  real 
estate  in  the  city  of  Seattle.  In  1801  a  tax 
was  duly  assessed  and  levied  upon  the  prop- 
erty, and  was  not  paid,  and  became  delin- 
quent Thereafter,  on  the  9th  day  of  June, 
1894,  the  property  was  sold  for  the  payment 
of  the  delinquent  taxes,  under  Judgment  of 
the  superior  court,  and,  there  being  no  bid- 
der at  the  tax  sale,  the  property  was  duly 
forfeited  to  King  county.  On  the  2d  day  of 
March,  1895,  the  relator  applied  to  the  coun- 
ty treasurer  to  purchase  the  rights  of  the 
county  In  the  property  forfeited,  and  paid 
to  the  treasurer  the  amount  due  for  taxes, 
together  with  penalty.  Interest,  and  costs, 
and  all  taxes  theretofore  forfeited,  and  which 
were  a  lien  upon  the  property,  and  the  treas- 
urer Issued  to  the  relator  his  certificate  of 
purchase  of  the  real  estate.  This  certificate 
contained  the  provision  that  the  holder  there- 
of should  be  entitled  to  a  deed  of  the  land 
at  any  time  after  two  years  from  the  date  of 
the  tax  sale.  The  property  has  not  been  re- 
deemed. After  giving  due  notice  to  the  own- 
ers of  the  property  and  the  persons  in  pos- 
session that  the  time  of  redemption  would 


expire  on  the  9tb  day  of  June,  1895,  and  that 
he  would  thereafter  apply  for  a  deed  to  the 
property,  and  there  being  no  redemption,  the 
relator  filed  the  proof  of  the  notice  with  the 
treasurer;  and  afterwards,  on  the  17th  of 
June,  1896,  the  relator  duly  demanded  of  the 
respondent,  as  treasurer,  that  the  deed  to  the 
real  estate  Issue  to  him.  The  respondent  re- 
fused to  comply  with  the  demand  on  the 
ground  that  the  time  of  redemption  had  not 
expired.  An  alternative  writ  of  mandate 
was  issued  to  the  respondent,  who  appeared 
and  demurred  to  the  petition,  setting  np  the 
facts  as  above  related,  on  the  ground  that 
"it  did  not  state  facts  sufficient  to  entitle 
said  relator  to  relief  by  a  writ  of  mandamus, 
or  to  any  equitable  relief  whatsoever,  and 
that  said  petition  did  not  state  facta  suffi- 
cient to  constitute  a  cause  for  said  proceed- 
ing, or  for  any  action  or  proceeding  against 
the  above-named  respondent"  On  the  trial 
the  superior  court  sustained  the  demurrer 
and  dismissed  the  action. 

The  single  vital  question  presented  for  oar 
consideration  is  whether  the  time  of  redemp- 
tion commenced  to  run  at  the  date  of  the  tax 
sale,  which  took  place  on  June  9,  1894,  m 
from  the  date  of  the  certificate  of  purchase 
issued  by  the  coimty  treasurer  to  the  relator, 
on  the  2d  day  of  March,  1895.  In  arriving 
at  a  correct  construction  of  the  revenue  laws 
of  1893,  under  which  this  controversy  arises, 
we  have  but  little  aid  from  the  cases  cited  in 
the  briefs,  as  they  all  arose  upon  statutes  un- 
like ours.  As  maintained  by  counsel  for  the 
relator,  the  statute  of  Kansas  seems  to  be 
more  nearly  similar  to  ours  than  any  other 
we  have  examined.  That  statute  provides, 
in  two  sections,  as  follows: 

"Sec.  6327.  If  any  parcel  of  land  cannot  be 
sold  for  the  amount  of  taxes  and  charges 
tliereon,  it  shall  be  bid  off  by  the  county 
treasurer  in  the  name  of  the  county  for  such 
amount." 

"Sec.  6330.  When  any  land  or  town  lots  ■ 
shall,  at  any  tax  sale,  be  bid  off  by  the  coun- 
ty treasurer  for  the  county,  it  shall  be  the 
duty  of  the  county  treasurer  to  enter  the 
same  on  the  book  of  tax  sales  in  the  same 
manner  as  though  such  land  or  town  lots 
were  sold  to  other  purchasers  and  he  shall 
number  each  tract  or  town  lots,  as  though 
they  were  sold  to  other  purchasers,  and  he 
shall  number  such  tract  of  land  or  town  lots 
consecutively,  in  like  manner  as  though  a 
certificate  of  sale  had  been  made;  but  mo 
certificate  of  sale  shall  be  made  except  as 
follows:  Whenever  any  person  shaU  pay 
into  the  county  treasury  a  sum  of  money 
equal  to  cost  of  redemption  at  that  time,  ot 
any  such  tract  of  land  or  town  lot,  the  coun- 
ty treasurer  shall  give  such  person  a  cerUfl- 
cate,  dated  the  day  when  it  is  issued,  de- 
scribing the  land  or  town  lots  bid  off  for 
tlie  county,  the  amount  for  which  It  was  so 
bid  off,  the  amount  paid  into  the  county 
trea-sury  by  such  person  for  such  tract  of 
land  or  town  lot,  the  tlm^  when  the  owtiw' 
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of  such  certificate  will  be  entitled  to  a  deed, 
and  shall  number  such  certificate  to  corre- 
spond with  the  number  of  the  tract  of  land 
or  town  lot,  as  numbered  In  the  book  of  tax 
sales,  which  certificate,  before  It  shall  be  of 
any  validity,  shall  be  assigned  to  such  per- 
son by  the  county  clerk,,  who  shall  make  an 
assignment  on  his  duplicate  book  of  tas 
sales;  and  sucb  certificate,  so  assigned  by 
the  county  clerk,  shall  rest  all  the  Interest 
of  the  county  In  or  to  such  land  or  town  lot. 
In  such  person,  and  such  certificate  shall  be 
assignable  to  the  same  extent  and  in  like 
manner  as  certificates  given  to  purchasers  at 
tax  sale."     Comp.  Laws  Kan.   1885. 

Construing  this  statute,  the  supreme  court 
of  Kansas  says,  in  Doudna  v.  Harlan,  2.5 
rac.  883:  "Tlie  plaintiff  next  complains  that 
'the  court  erred  in  finding  that  the  bidding 
off  of  the  lots  in  controversy  by  Labette 
county  was  a  sale.'  The  contention  of  the 
plaintiff  is  that,  When  the  county  bl>ls  o(t 
property  at  a  tax  sale,  it  does  not  become  a 
purchaser,  but  simply  bids  off  the  property, 
and  holds  it  until  some  one  pays  the  taxes 
and  penalties  thereon,  and  takes  an .  assign- 
ment of  the  bid  from  the  county,  and  that  in 
such  case  there  is  no  sale  of  the  property 
until  It  is  assigned  by  the  county  to  the  party 
paying  the  county  the  taxes,  penalties,  and 
costs  thereon.  We  do  not  think  this  position 
is  tenable.  There  is  but  one  sale  mentioned 
In  the  statute,  and  that  very  clearly  refers 
to  the  bidding  off  of  the  property  at  the 
time  it  Is  advertised  to  be  sold  for  the  taxes. 
Nor  do  we  think  it  any  less  a  sale,  because 
It  Is  bid  off  by  the  treasurer  for  the  county, 
than  when  bid  off  by  some  person  for  him- 
self or  some  other  individual.  The  'bidding 
off'  of  the  property  by  the  treasurer  In  the 
name  of  the  county,  and  for  the  county,  has 
been  constantly  treated  as  a  sale  by  the 
bench  and  bar  of  the  state.  If  the  county 
Is  not  a  purchaser  when  property  Is  so  bid 
off,  who  is  the  owner  in  the  meantime?  The 
former  owner  has  lost  his  title,  except  sb  far 
as  he  has  the  right  of  redemption.  No  third 
party  has  obtained  any  interest  therein  as 
yet,  and  there  must  be  some  person,  natural 
or  artificial,  in  whom  ownership  of  the  prop- 
erty rests.  Besides,  If  the  county  has  ob- 
tained no  Interest  In  the  property  bid  in,  how 
can  It  transfer  by  assignment  any  interest 
therein?  We  think  the  county  becomes  a 
purchaser  at  the  tax  sale,  when.  In  the  ab- 
sence of  other  bids  equal  in  amount  to  the 
taxes,  penalties,  and  costs  against  the  prop- 
erty, the  treasurer  bids  the  property  off  Ir 
the  name  of  the  county,  and  that  the  re- 
demption period  commences  to  run  from  the 
date  thereof." 

Section  105,  Laws  1893,  p.  370,  provides  for 
the  entry  of  judgment  by  the  superior  court 
for  delinquent  taxes,  and  an  order  of  sale 
thereunder.  In  the  following  sections,  due 
notice  and  other  requirements  for  the  sale 
are  provided  for:  Section  109  provides  that 
all  sales  shall  be  publicly  conducted.     Sec- 


tions 110-112  provide  for  the  certificate  of 
the  county  treasurer  to  the  county  clerk, 
and  an  entry  of  all  tracts  or  lots  forfeited  to 
the  county  and  sold  in  the  tax-judgment 
sale,  redemption,  and  forfeiture  record  re- 
quired to  be  kept  In  the  office  of  the  county 
clerk.  Section  113  provides  that  the  county 
treasurer  shall  attend  at  the  place  of  sale 
and  make  the  sales;  that  he  shall  offer  for 
sale  separately,  and  In  consecutive  order, 
each  tract  of  land,  etc.,  upon  which  the 
taxes  have  not  been  paid.  Section  114  is  as 
follows:  "The  person  at  such  sale  offering 
to  pay  the  amount  due  on  each  tract  or  lot 
for  the  least  quantity  thereof,  shall  be  the 
purchaser  of  such  quantity,  which  shall  be 
taken  from  the  east  side  of  such  tract  or 
lot.  In  determining  such  piece  or  parcel  of 
such  tract  or  lot,  a  line  Is  to  be  drawn  due 
north  and  south,  far  enough  west  of  eastern 
point  of  tract,  to  make  the  requisite  quan- 
tity." Section  115  Is  aa  follows:  "Every 
tract  or  lot  so  offered  at  public  sale,  and 
not  sold  for  want  of  bidders,  shall  be  for-  . 
felted  to  the  county  in  which  such  property 
is  situated,  and  In  wbich  such  sale  Is  made: 
provided,  however,  that  Whenever  the  supe- 
rior court  and  county  treasurer  shall  certify 
that  the  taxes,  penalties,  interest  and  costs 
on  forfeited  lands  equals  or  exceeds  the 
actual  value  of  such  lands,  the  ofiBcer  di- 
rected by  law  to  expose  for  sale  lands  for 
delinquent  taxes  shall,  upon  receipt  of  such 
certificate,  offer  for  sale  to  the  highest  bid- 
der the  tract  or  lands  In  such  certificate  de- 
scribed, after  first  giving  ten  days'  notice 
by  advertising,  in  some  paper  of  general  cir- 
culation in  his  county,  the  time  and  place  of 
sale,  together  with  the  description  of  the 
tracts  or  lands  so  to  be  offered.  •  •  •" 
Section  121  provides:  "Real  property  sold 
under  the  provisions  of  this  act  may  be  re- 
deemed at  any  time  before  the  expiration  of 
two  years  from  the  date  of  sale  by  payment, 
in  legal  money  of  the  United  States,  to  the 
county  treasurer  of  the  proper  county  the 
amount  for  which  the  same  was  sold,  to- 
gether with  20  per  cent.  Interest  thereotf 
from  the  date  of  sale  until  payment.  The 
person  redeeming  such  property  shall  also 
pay  the  amount  of  all  taxes,  assessments, 
penalties,  interest  and  costs  accruing  after 
such  sale,  with  20  per  cent,  interest  thereon 
from  the  day  the  same  were  due  until  paid, 
unless  such  subsequent  taxes  or  assessments, 
penalties.  Interest  or  costs  has  been  paid  by 
or  on  behalf  of  the  person  for  whose  benefit 
the  redemption  is  made,  and  not  being  pur- 
chaser at  the  tax  sale,  or  his  assignee. 
•  •  •"  Section  122  is  as  follows:  "If 
any  purciiaser  of  real  estate  sold  for  taxes 
or  assessments  shall  suffer  the  same  to  be 
forfeited  to  the  county  or  sold  again  for 
taxes  before  the  expiration  of  the  last  day 
of  the  second  annual  sale  thereafter,  such 
purchaser  shall  not  be  entitled  to  a  deed 
for  such  real  property  until  the  expiration  of 
a  like  term  from  the  date  of  the  second  sale 
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cr  forfeiture,  during  which  time  the  land 
shall  be  subject  to  redemption  upon  the 
terms  and  conditions  prescribed  In  this  act; 
but  the  person  redeeming  shall  only  be  re- 
quired to  pay,  for  the  use  of  such  first  pur- 
chaser, the  amount  paid  by  him.  The  sec- 
ond purchaser,  if  any,  shall  be  entitled  to  the 
redemption  money  as  provided  for  In  the 
preceding  section.  •  •  *"  Section  134  Is 
as  follows:  "If  any  .person  shall  desire  to  re- 
deem, or  purchase,  any  tract  of  land  or  lot 
forfeited  to  the  county,  he  shall  apply  to 
the  county  treasurer  who  shall  receive  from 
such  person  the  amount  due  on  said  tract  or 
lot,  together  with  the  penalty,  Interest  and 
costs  on  all  taxes  heretofore  forfeited,  and 
shall  give  such  person  a  duplicate  receipt 
therefor,  setting  forth  a  description  of  the 
property  and  the  amount  received,  which  re- 
ceipt shall  be  evidence  of  the  redemption  or 
sale  of  the  ptoperty  therein  described,  as 
the  case  may  be.  In  case  of  sales  the  coun- 
ty treasurer  shall  maice  the  receipt  In  the 
form  of  a  certificate  of  purchase,  in  the  same 
manner  as  though  said  property  had  been 
bid  off  at  the  regular  sale  for  delinquent 
taxes.  Property  purchased  under  this  sec- 
tion shall  be  subject  to  redemption  notice, 
etc.,  as  if  sold  at  regular  public  tax  sale." 
Section  135  provides,  in  substance,  that  the 
treasurer  shall  each  year  enter  against  each 
tract  of  land  sold  for  taxes  and  remaining 
unredeemed,  and  on  each  tract  of  land  or 
lot  theretofore  forfeited  to  the  county  for 
unpaid  taxes,  in  columns  for  that  purpose, 
the  year  for  which  said  lots  or  tracts  were 
sold  or  unpaid,  and  he  is  authorized  to  ad- 
vertise and  sell  said  property  on  which  said 
taxes  become  delinquent  In  the  manner  here- 
inbefore required,  as  if  said  property  had 
never  been  sold  or  forfeited  to  the  county; 
"and  the  county  may  by  Its  agent  attend 
such  sale  for  taxes  and  buy  said  lands  and 
acquire  the  same  rights  that  individuals  now 
have  under  the  law,  and  acquire,  hold,  sell 
and  dispose  of  said  title  thereto  the  same 
as  and  in  the  same  manner  as  Individuals 
may  do  under  the  laws  of  this  state  in  case 
of  sale  for  taxes."  Construing  these  sections 
together,  so  as  to  give  proper  effect  to  each 
of  them  and  to  the  intention  of  the  legisla- 
ture, it  is  apparent  that  the  first  sale  under 
the  judgment  of  the  superior  court  is  a  pub- 
lic sale,  and  that  the  first  offer  at  such  sale, 
by  the  treasurer,  of  a  tract  of  land,  is  to 
the  bidder  who  will  take  the  least  quantity 
and  pay  the  taxes,  interest,  costs,  and  pen- 
alty. If  there  is  no  such  bidder,  the  land 
is  declared  to  be  forfeited  to  the  county  un- 
der section  115.  The  proviso  in  this  section, 
however,  seems  to  Indicate  that  if  the  supe- 
rior court  and  county  treasurer  shall  con- 
clude that  the  land  forfeited  to  the  county  is 
not  worth  more  than  the  taxes,  with  the  ac- 
cruing penalties,  etc..  It  shall  be  sold  for  de- 
linquent taxes  to  the  highest  bidder  for  the 
whole  tract,  in  a  different  manner  from  the 
first  sale,   where   they    were   first   offered. 


Section  135  directs  a  sale,  in  years  following 
the  first  sale  made  under  the  judgment  of 
the  court,   of  the  lands  which   were   first 
sold,  and  upon  which  the  taxes  have  been 
subsequently  unpaid  by  the  purchaser,  or 
the  lands  forfeited  to  the  county,  and  at  such 
sale  the  county  may,  by  its  agent,  purchase 
as  an  Individual,  with  all  the  rights  to  the 
land  which  may  be  acquired  by  an  ludivid- 
uaL     Evidently  the  forfeiture  to  the  county 
cannot  be  a  sale,  in  the  sense  In  which  that 
term  Is  used  in  the  first  public  sale  of  real 
estate  for  delinquent  taxes.  It  is  also  further 
provided  in  the  act  under  consideration  that 
if  a  purchaser  at  the  public  sale  shall  i>ermit 
the  subsequent  taxes  which  accrue  for  two 
years  to  remain  unpaid,  and  a  second  sale  is 
made,  the  first  purchaser  shall  not  receive  a 
deed  for  two  years  thereafter,  or  four  years 
from  his  first  purchase,  and  that  during  this 
whole  period  the  owner  of  the  land  may  re- 
deem,   fhe  right  of  redemption  given  by 
this  statute  is  two  years  from  the  date  of 
sale.    In  the  case  under  consideration  the 
date  of  sale  is  the  day  on  which  the  certifl- 
cate  of  the  county  treasurer  shall  issue  to 
the  relator.     By  the  Kansas  statute  above 
cited,  the  county  treasurer  is  expressly  made 
the  agent  of  the  county,  and  is  antuorixed 
and  directed  expressly  to  bid  In  the  land  for 
and  on  behalf  of  the  county.    By  oar  stat- 
ute, provision  is  made  for  the  land  being 
bid  in  for  and  on  behalf  of  the  county  by  Its 
agent,  whereby  the  county  shall  become  the 
purchaser.    This  Is  the  only  method  provid- 
ed for  purchase  by  the  county,  and  Its  ap- 
plication is  restricted  to  cases  of  sales  of 
lands  theretofore  forfeited  to  the   county, 
and  to  sales  taking  place  subsequently  to  a 
previous  forfeiture  or  public  sale;    and   In 
such  case  the  treasurer  is  not  expressly  or 
by   implication   constituted   such    agent,    or 
authorized  to  make  such  bid  for  and  on  be- 
half of  the  county,  but  another  agent  Is  des- 
ignated.   The  form  of  the  certificate  to  the 
purchaser  of  the  forfeited  land  is  prorlded 
in  section  134.     It  does  not  make  such  sale 
take  effect  by  relation  to  the  time  of  forfei- 
ture.   The  right  of  the  owner  to  redemptioB 
is  from  the  date  of  sale,  and  not  from  tbe 
forfeiture.    The  time  to  redeem  from  the  for- 
feiture Is  indefinite,  and  runs  until  the  coun- 
ty has  made  a  sale.     The  judgment  is  af- 
firmed. 

SCOTT,   C.  J.,  and  ANDERS,   DUNBAR. 
and  GORDON,  JJ.,  concur. 

06  Wash.  41»> 

SCOTT  V.  HALLOCK  et  al. 
(Supreme  Court  of  Washington.    Feb.  6,  1897.) 

Actios  against  Paktser— Answer — Plbadiso 

Novation— Demckkek— Waiver  ov  Ekkob 

— Right  to  Afpeau 

1.  An  answer,  by  a  partner,  to  a  complaint 

on  contract,  which  alleges  that  he  had  sold  all 

his  interest  in  tbe  firm  to  the  other  partners-. 

that  they  had  agreed  to  carry  out  the  contract. 
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and  released  him  from  liability  thereunder; 
that  plaintiff  had  accepted  the  new  firm  as  par- 
ties to  the  contract,  and  had  received  from  them 
partial  payments  thereon, — shows  a  complete 
noration. 

2.  Under  Laws  1893,  c.  61,  {  1,  proTlding 
that  an  appeal  from  a  final  judgment  brings  up 
any  order  made  in  the  same  proceeding,  a  de- 
fendant does  not  waive  error  in  sustaining  a 
demurrer  to  a  portion  of  liis  answer  setting  up 
affirmative  matter  by  going  to  trial  on  the  is- 
sues formed  by  the  denials  in  his  answer,  if  he 
appeals  from  the  final  judgment  against  him. 

Appeal  from  superior  conrt,  King  connty; 
B.  OsborUi  Judge. 

Action  by  Ira  A.  Scott,  as  receiver,  against 
G.  E.  Hallod:  and  others.  From  a  judgment 
against  defendant  O.  E.  Hallock,  he  appeals. 
Reversed. 

Richard  Saxe  Jones  and  Brinker,  Jones  & 
Richards,  for  appellant  J.  R.  &  R.  M.  Kin- 
near,  for  respondent. 

GORDON,  J,  Respondent,  as  receiver  of 
the  firm  of  Lyndi  &  Jose,  Instituted  this  ac- 
tion against  6.  E.  Hallodc,  Fred  Atkinson, 
and  W.  L.  Atkinson,  as  partners  doing  busi- 
ness under  the  name  of  the  Twin  Mountain 
Shingle  Company,  to  recover  a  balance  alleged 
to  be  due  upon  a  certain  written  contract  for 
the  purciiase  and  sale  of  shingle  bolts.  The 
complaint  In  the  action  shows  that  respond- 
ent was  appointed  receiver  on  the  IQth  day 
of  December,  1894;  that  the  contract  upon 
which  the  action  was  founded  was  entered 
into  on  the  20th  day  of  October,  1894,  and 
was  executed  in  the  name  of  the  firm  by  G. 
E.  Hallock.  The  amended  answer  of  the  ap- 
pellant, G.  E.  Hallock,  in  addition  to  contain- 
ing denials  of  essential  allegations  in  the  com- 
plaint, as  an  affirmative  defense  set  out  that 
on  the  6th  day  of  April,  1895,  the  appellant, 
G.  E.  Hallock  (theretofore  a  member  of  the 
firm),  sold  all  of  bis  right  and  Interest  In  and 
to  the  firm  business,  and  everything  pertain- 
ing thereto,  to  the  other  partners,  Fred  At- 
kinson and  WIU  Atkinson,  who,  as  a  part  of 
the  ccmsideration  for  the  sale,  assumed  and 
agreed  to  carry  out  all  the  terms  and  condi- 
tions of  said  written  c(mtract,  and  to  hold 
the  appellant  free  and  clear  from  any  clainl 
arising  thereunder;  that  the  respondent,  as 
receiver,  acting  with  the  consent  and  under 
the  direction  of  the  court,  agreed  to  accept 
a  new  co-partnersliip,  composed  of  Fred  At- 
kinson and  Will  Atkinson,  as  parties  to  said 
contract,  and  agreed  to  and  did  release  the 
appellant  from  all  obligation  arising  thereun- 
der; that  the  new  co-partnership  thereafter, 
In  accordance  with  said  agreement,  made  par- 
tial payments  under  said  contract  as  modified 
by  the  parties,  and  the  respondent  accepted 
said  payments  of  said  new  co-partnerslilp 
with  the  understanding  and  agreement  that 
the  appellant  was  forever  relieved  from  the 
obligations  thereof.  The  court  sustained  a 
.  demurrer  to  this  affirmative  answer,  and  the 
appellant  duly  excepted.  Thereafter  the  cause 
came  on  for  trial  before  the  court  without  a 
jury.    The  appellant  asked  leave  to  amend 


his  answer,  which  was  denied  by  the  conrt. 
On  the  trial  the  appellant  offered  to  prove 
the  various  matters  set  up  in  the  affirmative 
defense,  which  we  have  referred  to,  which 
offers  were  refused  by  the  court  upon  objec- 
tion of  the  resxMndent's  counsel.  The  trial 
terminated  In  a  Judgment  for  the  respondent, 
from  which  tills  appeal  is  taken. 

The  appellant  assigns  as  error  the  order  of 
the  court  sustaining,  respondent's  demurrer  to 
the  affirmative  answer.  He  urges  that  the 
pleading  was  sufficient  to  show  that  there 
was  a  novation,  and  we  think  his  contention 
must  be  upheld.  The  rule  Is  thus  stated  in 
16  Am.  &  Eng.  Enc.  Law,  p.  900:  "In  the 
case  of  a  retiring  partner  it  is  well  settled 
that  he  is  not  discharged  from  liability  for 
the  debts  of  the  old  firm  even  though  the  con- 
tinuing partner,  or  the  new  firm,  agrees  with 
him  to  pay  them,  and,  in  general,  the  creditor 
is  not  to  be  affected  or  given  any  new  rights 
by  an  arrangement  by  or  between  his  debtors 
to  wliich  he  is  not  a  party.  But  if  the  cred- 
itor assents  to  such  an  arrangement,  or  agrees 
to  accept  the  continuing  partner  or  new  firm 
as  his  debtor,  and  releases  the  retiring  part- 
ner or  the  old  firm,  then  a  novation  of  the 
debt  is  effected."  See,  also,  the  authorities 
cited  there  in  support  of  the  proposition,  many 
of  which  we  have  examined,  and  find  to 
fully  support  the  doctrine  of  the  text  See, 
also,  8  Add.  Ck>nt.  (Am.  Notes  by  Abbott  & 
Wood)  foot  page  843.  In  1  Bates,  Partn.  | 
505,  the  learned  authm:  says:  "The  credit- 
or's promise  to  one  partner  to  release  him,  al- 
though made  after  dissolution  upon  the  re- 
tirement of  such  partner,  when  not  accom- 
panied by  a  promise  of  the  other  partner  to 
the  creditor  to  assume  the  entire  debt  or  by 
a  change  of  security,  is  a  nudum  pactum,  be- 
cause founded  on  no  consideration  whatever. 
♦  •  •,  But  if  the  other  partner  promise  the 
creditor  to  assume  and  pay  the  entire  debt 
and  the  creditor  promises  to  look  to  him  alone, 
a  substitution  of  debtors  is  effected,  and  the 
other  partner  is  released." 

Respondent  urges  that  appelant  is  not  enti- 
tled to  have  this  court  review  the  order  of 
the  superior  court  which  sustained  the  de- 
murrer. His  contention  is  that  "the  appel- 
lant should  have  stood  by  the  order  of  the 
court  sustaining  the  demurrer,  permitted 
judgment  to  go  against  him  without  further 
contest,  and  then  have  appealed  from  that 
judgment"  His  theory  is  tliat  appellant,  by 
proceeding  to  trial  upon  the  issues  raised  by 
the  denials  contained  in  bis  answer,  and  by 
asking  leave  to  further  amend  (which  was 
denied),  thereby  waived  his  right  to  urge  as 
error  the  order  of  the  court  sustaining  the  de- 
murrer. He  also  urges  that  an  order  sus- 
taining a  demurrer  is  not  an  appealable  order, 
and  cites,  in  support  of  the  latter  proposi- 
tion, Mascm  Co.  v.  Dunbar,  10  Wash.  163,  38 
Pac.  1003.  But  the  appeal  in  that  case  was 
attempted  prior  to  the  entry  of  a  Judgment  in 
the  action,  and  hence  was  premature.  Sec- 
tion 1,  c.  61,  p.  119,  Laws  1S03,  upon  the  sub- 
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ject  of  "Appeals,"  provides  that  any  party 
aggrieved  may  appeal  "from  the  final  judg- 
ment entered  In  any  action  or  proceeding,  and 
an  appeal  from  any  such  final  Judgment  shall 
also  bring  up  for  review  any  order  made  In 
the  same  action  or  proceeding,  either  before 
or  after  the  judgment."  The  demurrer  In 
the  present  case  did  not  go  to  the  whole  an- 
swer, but  only  to  the  afiirmative  defense  at- 
tempted to  be  set  up.  It  still  left  an  issue 
of  fact  to  be  disposed  of,  and  appellant  was 
not  obliged  to  abandon  that  part  of  his  de- 
fense, but  can  avail  himself  of  the  right  to 
review  the  order  of  the  court  which  sustained 
a  demurrer  to  his  affirmative  answer,  since 
judgment  has  gone  against  him  upon  the  gen- 
eral issue.  The  logic  of  respondent's  posi- 
tion is  that  a  defendant  who  pleads  one  or 
more  defenses,  as  to  one  of  which  a  demur- 
rer is  sustained,  must  elect  either  to  stand  by 
that  defense  alone,  and  abandon  the  remain- 
ing ones,  or  waive  his  right  .to  review  the 
ruling  of  the  court  upon  that  defense,  and 
plant  himself  solely  upon  those  which  have 
not  been  demurred  to.  In  this  position,  we 
think,  the  law  does  not  sustain  him.  The 
statute  has  designated  a  simple  method  by 
which  an  aggrieved  party  may  have  the  ad- 
verse rulings  of  the  court  made  in  the  course 
of  litigation  reviewed, — by  appealing  from 
the  final  Judgment,  and  bringing  to  the  su- 
preme court  so  much  of  the  record  as  will 
show  the  rulings  complained  of. 

The  further  contention  of  appellant,  that  it 
sufficiently  appeared  from  the  affirmative  an- 
swer that  piaiutifif  had  neglected  to  bring  In 
a  necessary  party,  cannot  be  sustained.  As 
an  independent  defense,  the  answer  was  in- 
sufficient to  show  th&t  one  who  was  a  part- 
ner at  the  date  of  the  contract  was  not  joined 
as  a  defendant  in  the  action.  But  for  the  er- 
ror In  sustaining  the  demurrer  the  judgment 
will  be  reversed  and  the  cause  remanded,  and 
the  court  below  Is  directed  to  overrule  the  de- 
murrer and  proceed  to'  a  new  trial  of  the  ac- 
tion. 

ANDERS,  DUNBAR,  and  REAVIS,  JJ., 
concur. 

(16  Wash.  418) 

STATE  ex  rei.  HEMEN  v.  CITY  OF 

BALLARD  et  al. 

(Supreme  Court  of  Washington.    Feb.  5,  1897.) 

Municipal  Corporations  —  Man  oamcs  —  Special 

ASSESSMKNTS— IlLEOAI,  INCORPORATION — 

Cf  HATivE'  Act— Limitation. 
1.  Under  Laws  1893,  p.  183,  legalizing  the 
Incorporation  of  cities  and  towns  attempted  to 
he  iiu'orporated  under  the  act  of  March  27, 
1890,  which  had  been  declared  void,  and  re- 
quiring the  councils  of  such  cities  or  towns  to 
levy  new  assessments  for  local  improvements 
where  former  assessments  had  been,  or  sliouid 
thcrcafti^r  be,  declared  void  by  the  courts,  "ei- 
ther directly  or  by  virtue  of  any  di-cision  of 
such  court,*'  mandamus  wiii  lie  to  compel  a  re- 
assessment where  tlie  former  assessment  was 
made  under  such  act  of  March  27,  1890.  though 
the  validity  of  the  particular  assessment  in 
question  has  not  been  directly  adjudicated. 


2.  T*e  act  of  March  9,  1893  (Laws  1893,  p. 
183),  which  by  its  terms  legaUzed  the  ineon»- 
ration  of  towns  and  cities  attempting  to  in- 
corporate under  prior  void  statutes,  makia; 
them  valid  corporations,  and  declaring  that  all 
contracts  and  obligations  made  and  incnned 
while  acting  as  such  de  facto  corporations 
should  Ik-  legal,  is  valid. 

3.  No  right  of  action  existed  in  a  city  or 
town  to  enforce  local  assessments  levied  under 
the  invalid  act  of  March  27,  1890,  until  the  tak- 
ing efifect,  on  June  7,  1893,  of  the  legalizing 
act  of  March  9,  1893;  hence  the  statutorj-  period 
of  limitation  of  two  years  had  not  expired  at 
the  time  of  the  taking  effect  of  the  act  of 
March  20,  1895,  extending  such  period  to  10 
years,  which  was  passed  with  an  emergencj 
clause,  and  the  extension  applied  to  ail  such  ac- 
tions. 

Appeal  from  superior  court,  King  county; 
J.  W.  Langley,  Judge. 

Mandamus,  on  relation  of  P.  P.  Hemen, 
against  the  city  of  Ballard  and  others,  to 
compel  the  levy  of  assessments  for  street 
Improvements.  Judgment  for  tlie  relator, 
and  defendant  city  appeals.    Affirmed. 

P.  V.  Davis,  for  appelhmt  Battle  &  Ship- 
ley, for  respondent 

GORDON,  J.     The  town  of  Ballard  was 
originally  Incorporated  under  the  provisions 
of  the  act  of  February  2,  1888,  providing  for 
the  Incorporation  of  towns,  which  act   was 
held  unconstitutional  in  Territory  v.  Stew- 
art, 1  Wash.  St.  98,  23  Pac.  405.     Thereafter 
the  town  of  Ballard  attempted  to  reincorpo- 
rate under  tlie  provisions  of  the  act  of  March 
27,  1890  (sections  49C-500,  Inclusive,  1  HiU's 
Code),  which  latter  act.  In  Town  of  Denver 
V.  City  of  Spoiiane  Falls,  7  Wash.   226.  3i 
Pac.  926,  was  also  held  Invalid.    After  such 
attempted  reincorporation,  proceedings  were 
talcen  for  the  improvement  of  a  large  nnmba- 
of  streets  in  the  said  city,  and  assessments 
were  levied  upon  property  fronting  on  said 
streets,  to  defray  the  expenses  of  suctt  Im- 
provejnent     Said  assessments  so  attempted 
to  be  levied  were  not  paid  by  the  property 
owners,  and  thereafter  became  delinquent. 
From  time  to  time  during  the  progress  of  the 
work,  street-grade  warrants  were  issued  by 
the  city  to  the  contractors,  in  payment  of  la- 
bor  and   materials   used  In  such    improTe- 
ment.     These  warrants  were  made  payable 
out  of   special   street   Improvement     funds. 
Thereafter  they  were  presented  to  the   mu- 
nicipal  authorities   for  payment,   and    pay- 
ment  refused,   on  account  of   the    lack    of 
funds.     On  March  9,  1893,  an  act  was  passed 
legalizing  and  validating  the  incorporatlun  or 
reincorporation  of  towns  and  cities  attempt- 
ed under  the  provisions  of  the  act  of  March 
27,  1890  (Sess.  Laws  1893,  p.  183). 

The  respondent  herein,  who  is.  the  owner  of 
a  large  number  of  the  warrants  heretofore 
referred  to,  commenced  this  suit  for  the  pur- 
pose of  compelling  the  authorities  of  Ballard 
to  levy  reassessments  'under  the  provisions 
of  the  act  of  March  9,  1893  (Sess.  Laws,  p. 
226),  to  enforce  the  payment  of  the  cost  of 
improving  said  streets.     The  affidavit  of  re- 
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spondent  in  Bupport  of  bis  motion  for  the 
writ.  In  addition  to  stating  tlie  facts  already 
recited,  sets  out  the  various  ordinances  and 
proceedings  under  which  the  Improvements 
were  made,  and  the  attempted  assessments 
laid;  also,  that  demand  had  been  made  by 
the  holders  of  the  warrants  upon  the  authori- 
ties of  Ballard  to  take  proceedings  to  raise 
funds  for  their  payment.  To  the  alternative 
writ  which  was  issued,  and  the  affidavit  up- 
on whiiHi  it  was  based,  the  city  entered  a 
general  demurrer,  which  was  overruled;  and, 
appellant  having  elected  to  stand  by  its  de- 
murrer, the  court  proceeded  to  hear  the 
cause,  made  Its  findings  of  fact  and  conclu- 
sions, and  entered  a  decree,  in  which  it  was 
determined  that  the  original  proceedings  for 
the  levying  of  the  assessment  were  invalid 
and  void,  and  directed  the  issuance  of  a  per- 
emptory writ  requiring  the  authorities  of 
Ballard  to  proceed  in  the  manner  provided 
by  law  for  the  maldng  of  reassessments. 
From  the  order  overruling  this  demurrer, 
and  the  decree  as  entered,  the  city  has  ap- 
pealed. 

It  is  urged  by  the  appellant  that  the  de- 
murrer should  have  been  sustained,  for  three 
reasons: 

1.  Because  there  had  been  no  prior  judicial 
determination  of  the  Invalidity  of  the  orig- 
inal assessments  as  to  any  of  the  streets 
which  had  been  Improved.  This  contention 
is  founded  upon  a  provision  contained  in  sec- 
tion 1  of  the  act  of  1893,  which  in  substance 
is  as  follows:  That  whenever  an  assess- 
ment for  laying  out,  establishing, ,  or  grad- 
ing any  street,  avenue,  or  alley,  or  for  any 
local  improvement  which  has  heretofore  been 
made,  or  which  may  hereafter  be  made,  by 
any  city  or  town,  has  been  or  may  be  here- 
after declared  void,  and  its  enforcement  un- 
der the  charter  or  laws  governing  such  city 
or  town  refused  by  the  courts  of  this  state, 
or  for  any  cause  has  been  heretofore,  or  may 
be  hereafter,  set  aside,  annulled,  or  declared 
void  by  any  court,  either  directly  or  by  vir- 
tue of  "any  decision  of  such  court,  the  coun- 
cil of  such  city  or  town  shall,  by  ordinance, 
order  and  malie  a  new  assessment  or  reassess- 
ment upon  the  lots,  etc.  It  is  not  pretended 
that  any  authority  existed  in  the  town  of 
Ballard,  as  incorporated  under  the  acts  of 
1888  or  1890,  supra,  to  levy  assessments  for 
street  improvements  or  otherwise,  inasmuch 
as  both  of  those  acts  were  unconstitutional. 
Territory  v.  Stewart,  supra;  Town  of  Den- 
ver V.  City  of  Spokane  Falls,  supra.  The 
effect  of  these  decisions  was  to  render  all 
proceedings  attempted  by  virtue  of  those 
acts  ineffectual  for  any  purpose,  as  much  so 
as  if  they  had  been  so  declared  by  a  decree 
in  a  direct  proceeding;  and  the  language  of 
section  1,  supra,  clearly  includes  such  a  case. 
That  language  Is  "or  declared  void  by  any 
court,  either  directly  or  by  virtue  of  any  de- 
cision of  such  court."  Hence  we  think  that 
no  prior  adjudication  of  the  invalidity  of 
these  various  assessments  in  a  direct  pro- 


ceeding was  necessary  before  the  city  could 
proceed  to  reassess  under  the  provisions  of 
the  act  of  1893. 

2.  It  is  next  contended  that,  because  the 
city  was  without  power  to  authorize  the  Im- 
provement of  streets  pursuant  to  the  acts  of 
1888  or  1890,  everything  done  or  attempted 
by  it  during  the  perlou  of  Its  existence  un- 
der said  acts  was  absolutely  void,  and,  being 
so,  it  is  without  power  or  authority  to  re- 
assess under  the  act  of  1893.  This  objection 
is  fully  nlet  and  answered  by  the  decision  of 
this  court  in  Pullman  v.  Hungate,  8  Wash. 
519,  36  Pac.  483,  where  It  was  held  that  the 
act  of  March  9, 1893  (Sess.  Laws,  p.  183),  pro- 
viding for  the  legalization  of  cities  and 
towns  which  had  attempted  to  Incorporate  or 
reincorporate  under  the  act  of  March  27, 
1890,  was  constitutional  and  sufficient  to  vali- 
date the  de  facto  town  which  had  attempted 
to  incorporate  under  tlie  void  act  of  March 
27,  1890.  The  act  In  question,  by  its  terms, 
made  them  valid  Incorporations,  with  the 
powers  and  duties  under  which  they  were 
assuming  to  act  at  the  date  of  its  passage. 
The  act  Itself  expressly  provides  that  "all 
contracts  and  obligations  heretofore  made, 
entered  into  or  incurred  by  any  such  city  or 
town  so  Incorporated  or  re-Incorporated,  are 
hereby  declared  legal  and  valid  and  of  full 
force  and  effect"  (Laws  1893,  p.  184);  and 
we  think  that  the  contracts  for  grading  and 
improving  the  various  streets  were  among 
the  "contracts  •  •  *  declared  legal  and 
valid"  by  that  aCt.  See,  also.  State  v.  Win- 
ter (Wash.)  46  Pac.  644;  Oooley,  Tax'n,  p. 
312;  1  Dill.  Mun.  Corp.  f  79;  Boardman  v. 
Beckwith,  18  Iowa,  292;  City  of  Clinton  v. 
Walliker  (Iowa)  68  N.  W.  431. 

3.  The  remaining  ground  upon  which  the 
demurrer  was  urged  is  that  the  assessments 
levied  became  delinquent  more  than  two 
years,  prior  to  the  commencement  of  this  ac- 
tion, and  all  proceedings  looking  towards 
their  enforcement  were  barred  by  the  statute 
of  limitations.  The  argument  is  that  the 
collection  of  these  assessments  cannot  be  en- 
forced by  the  city  in  a  direct  suit  against 
the  abutting  property,  because  the  bar  of 
the  statute  is  complete.  We  are  of  the  opin- 
ion that  the  statute  of  limitations  does  not 
begin  to  run  until  a  right  of  action  exists, 
and  It  follows  from  what  has  been  already 
said  that  no  right  of  action  existed  In  the 
town  of  Ballard  to  enforce  these  assessments 
prior  to  the  going  into  effect  of  the  act  of 
March  9,  1893,  legalizing  and  validating  the 
Incorporation  or  reincorporation  of  cities  and 
towns.  That  act  had  no  emergency  clause, 
and  hence,  under  the  constitution,  did  not  go 
into  effect  until  June  7, 1803.  So  that,  clear- 
ly, the  statute  of  limitations  could  not,  and 
did  not,  begin  to  run  until  said  last-mention- 
ed date,  viz.  June  7,  1893.  It  may  be  con- 
ceded that  the  .statute  of  limitations  then 
in  force,  as  applied  to  actions  to  enforce  as- 
sessments, required  the  action  to  be  brought 
within  two  years.    City  of  Spokane  v.  Sle- 
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vens,  12  Wash.  667,  42  Pac.  123.  But  by 
the  passage  of  the  act  approved  March  20, 
1895,  which,  by  reason  of  Its  emergency 
clause,  went  Into  effect  on  that  day.  It  was 
provided  that  all  actions  to  collect  8i>ecial  as- 
sessments for  local  improvements  of  any 
kind,  or  to  enforce  any  lien  for  special  as- 
sessments, might  be  commenced  "within  ten 
years  after  said  assessment  shall  have  be- 
come delinquent  or  due."  Sess.  Laws  1895, 
p.  270. 

It  Is  not  contended  that  tbe  legislature  had 
not  power  to  ertend  the  period  of  limitation 
at  any  time  prior  to  the  expiration  of  the 
period  prescribed  by  the  statute  in  force  at 
the  time  of  the  passage  of  the  new  law;  and 
inasmuch  as  the  bar  of  the  statute  was  not 
complete  at  the  date  of  the  going  Into  effect 
of  the  act  of  March  20,  1895,  it  follows  that, 
under  the  provisions  of  said  last-mentioned 
act,  any  action  to  enforce  these  assessments 
may  be  instituted  within  10  years  after  the 
right  of  action  actually  accrued,  which,  as 
above  noticed,  was  on  March  Id,  1893.  The 
decision  In  the  case  of  City  of  Ballard  v. 
West  Coast  Imp.  Co.  (Wash.)  46  Pac.  1035, 
wherein  this  court  affirmed  a  judgment  of 
the  superior  court  which  dismissed  the  ac- 
tion "without  prejudice  to  whatever  rights 
tbe  plaintiCr  may  have  to  make  a  reassess- 
ment, and  to  the  laws  relating  to  reassess- 
ments," was  based  upon  admissions  of  the 
parties  at  the  trial  which  were  considered  of 
controlling  consideration.  Tbe  opinion  In 
that  case  distinctly  sets  forth  what  those  ad- 
missions were,  and  shows  that  the  question 
was  "determined  upon  the  record  which  the 
parties  have  made."  Nothing  which  was 
therein  decided  conflicts  with  the  conclusions 
which  we  have  reached  in  the  present  case. 
It  follows  that  the  demurrer  was  properly 
overruled,  and  the  decree  appealed  ^rom  will 
be  affirmed. 

SCOTT,  C.  J.,  and  DUNBAR,  ANDERS, 
and  BEAVIS,  JJ.,  concur. 


(9  Colo.  App.  168) 

RANKIN  V.  UNDERWOOD  et  al. 
(Court  of  Appeals  of  Colorado.    Feb.  8,  1897.) 

APPEAI.— CONFLICTINO    £VIDE2<0B  —  MEMORANDUM 

— Admissibilitt. 

1.  A  verdict  on  conflicting  testimony  will  not 
■be  disturbed. 

2.  A  memoraDdum  of  what  plaintiff  claimed 
in  tbe  course  of  a  conversation  in  which  the 
parties  had  attempted  to  settle  the  claim  in 
controversy,  made  by  defendant  at  the  time, 
cannot  be  used  against  plaintiff  as  an  admis- 
sion. 

Appeal  from  district  court,  Weld  county. 

Action  by  N.  L.  Underwood  and  another 
against  John  A.  Rankin.  From  a  Judgment 
in  favor  of  plaintiffs,  defendant  appeals.  Af- 
firmed. 

James  W.  McCreery  and  Charles  D.  Todd, 
for  appellant    H.  E.  Churchill,  for  appellees. 


BISSELL,  J.  This  suit  was  begun  In 
April,  1895,  by  Underwood  and  his  wife 
against  Rankin,  the  appellant,  under  an 
agreement,  as  they  alleged  it,  whereby  the 
plaintiffs  entered  Rankin's  employ,  and  took 
charge  of  his  farms  and  ranches  in  WeM 
county,  at  a  specified  wage.  Tbe  agreement 
of  employment  also  included,  according  u> 
tbe  cause  of  action  as  stated,  an  agreement 
by  Underwood  and  his  wife  to  board  tbe 
farm  hands  employed  on  the  ranches  at  a 
fixed  price  per  week.  They  alleged  tbe  com- 
mencement of  the  employment  according  to 
the  agreement,  and  Its  continuance  for  a 
fixed  period,  and  the  obligation  of  the  de- 
fendant to  pay  tbe  plaintiffs  a  certain  sum 
for  the  wages  of  the  husband,  and  a  certain 
sum  for  tbe  board  of  the  ranch  hands.  This 
included  the  material  furnished,  and  the  la- 
bor of  the  wife  in  caring  for  the  household 
matters  and  in  cooking  for  the  help.  The 
defendant  denied  the  agreement  as  stated, 
although  he  admitted  the  employment  ot 
Underwood,  but  disputed  the  compensation. 
It  is  wholly  unnecessary  to  state  tbe  terms 
of  the  engagement  or  the  differences  be- 
tween the  parties.  Tbe  issue  was  sharply 
defined,  and  was  submitted  to  tbe  Jury,  un- 
der instructions  which  are  uncomplalned  of, 
and  they  rendered  a  verdict  against  the  de- 
fendant for  $212.34. 

The  case  calls  for  no  extended  dlscnsston 
of  any  particular  proposition  of  law,  because 
no  question  was  made  respecting  the  Join- 
der of  parties  or  the  right  of  recovery  except 
as  to  the  services  claimed.  On  these  mat- 
ters evidence  was  introduced  on  behalf  of 
both  parties,  and  the  Jury  found  on  all  mat- 
ters with  the  plaintiffs.  This  verdict  set- 
tles the  question  of  fact,  and,  although  tbe 
appellant  Insists  that  the  verdict  was  not 
sustained  by  the  testimony,  we  find  enough 
in  the  record  on  which  the  Jury  might  con- 
clude the  proof  was  for  the  plaintiffs  If  they 
accepted  their  theory  of  the  engagement  and 
their  evidence  respecting  it  Since  tbe  ver- 
dict was  rendered  on  confiicting  testimony, 
we  are  not  at  liberty  to  disturb  It,  so  long 
as  we  are  able  to  find  anything  in  tbe  rectwd 
on  which  it  can  be  rested. 

•The  principal  argument  of  counsel  Is  based 
on  the  rulings  of  the  court  with  reference 
to  tbe  admission  of  testimony.  We  are  unaUe 
to  say  that  the  court  committed  error  in  its 
rulings,  or  that  the  questions  which  -were  ob- 
jected to  and  excluded  were  proper  In  form. 
If  they  had  been,  and  the  questions  ruled 
out  as  they  were,  it  cannot  be  seen  that  tbey 
operated  to  the  prejudice  of  the  defendant. 
or  would  have  produced  a  different  result, 
nor  that  the  substantial  rights  of  tbe  par- 
ties have  not  been  settled  on  the  triaL  Tbe 
only  inquiry  which  was  objected  to  and 
which  furnishes  any  basis  for  discussion  is 
one  put  to  the  defendant,  which  sought  to 
elicit  the  substance  of  a  memorandum  and 
its  rejection  as  evidence.  We  are  unable  to 
conclude  It  was  an  admissible  piece  of  lesti- 
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mony.  After  the  engagement  waa  terminat- 
ed, Underwood  and  Rankin  came  together 
for  the  purpose  of  trying  to  efTect  a  settle- 
ment; and,  in  the  course  of  the  conversa- 
tion, Underwood  stated  the  detaiis  of  what 
he  claimed,  which  Ranlcin  states  he  made  a 
memorandum  of.  He  gave  his  version  of 
what  occurred,  and  his  statements  were  be- 
fore the  Jury  for  their  consideration.  The 
memorandum  was  made  by  the  defendant, 
and  not  by  the  plaintiffs,  and  therefore  could 
not  be  taken  as  an  admission,  and  therefore 
usable  as  against  them;  and  while  it  might 
have  been  referred  to,  and  probably  was, 
for  the  purpose  of  refreshing  the  recollection 
of  the  witness,  it  did  not  become  a  compe- 
tent piece  of  testimony,  and  its  exclusion  did 
not  constitute  error. 

The  defendant  set  up  the  failure  of  the 
plaintiffs  to  perform  their  engagement,  and 
attempted  to  show,  by  way  of  mitigation  of 
recovery,  that  the  services  were  not  worth 
the  sum  claimed.  While  It  Is  somewhat 
doubtful  whether  that  line  of  examination 
was  permissible  under  the  Issues,  and  wheth- 
er the  real  issue  had  not  been  narrowed 
down  to  one  of  contract,  which  would  ex- 
clude this  class  of  testimony,  the  question 
which  was  propounded  and  ruled  out  was 
clearly  Inadmissible  in  the  form  in  which  it 
was  put,  and  error  cannot  be  successfully 
assigned  wi  the  ruling.  Aside  from  this  con- 
sideration, however,  the  defendant  did  give 
testimony  as  to  the  value  of  Underwood's - 
labor,  and  the  actual  fact  was  therefore  be- 
fore the  Jury. 

We  are  unable  to  find  any  errors  of  law  in- 
hering in  the'  record,  and  since,  so  far  as  we 
are  able  to  discove«r  from  a  perusal  of  the 
testimony,  substantial  Justice  was  done  be- 
tween the  parties,  and  we  are  bound  by  the 
verdict,  the  statute  does  not  permit  us  to 
overturn  the  judgment,  even  though  we 
might  differ  with  the  Jury  in  respect  to  the 
weight  and  preponderance  of  the  testimony. 
The  Judgment  must  therefore,  under  these 
very,  well  settled  rules,  be  afSrmed.  Af- 
firmed. 

(9  Colo.  App.  18») 

HOEFFBR  V.  AOBB  et  al. 
(Court  of  Appeals  of  Colorado.    Feb.  8,  1897.) 

RBPLEVIN  —  DNDIVIDBD    IXTBBEgT    IN    PROPBRTT. 

Replevin  will  not  lie  for  an  undivided  in- 
terest in  property. 

Appeal  from  Weld  county  court 
Replevin  by  Horace  A.  Agee  and  John  M. 
Hamm  against  Charles  Hoeffer.     Judgment 
for  plaintiffs,  and  defendant  appeals.     Re- 
versed. 

SuUivan  &  May,  for  appellant. 

THOMSON,  J.  Replevin  for  an  undivid- 
ed Interest  in  certain  personal  property. 
The  affidavit  described  the  property  as  fol- 
lows:    "The   undivided  one-half  of  all  the 


alfalfa  hay  now  in  stack  on  the  south  one- 
half  (S.  %)  of  the  southwest  one-fourth  (S. 
W.  Vi)  of  sec.  8,  township  2  N.,  range  66 
west  of  the  sixth  P.  M.  The  undivided  one- 
half  of  all  the  oats  now  in  granary  on  the 
above-described  ranch." 

Replevin  is  an  action  provided  for  the  re- 
covery of  specific  articles  of  personal  prop- 
erty. The  plaintiff  must  be  entitled  to  the 
possession  of  the  property  in  its  entirety. 
The  action  cannot  be  maintained  for  an  un- 
divided interest.  The  title  of  the  owner  of 
an  undivided  interest,  as  also  the  title  of  his 
co-owner,  embraces  every  part  of  the  proper- 
ty, and  be  cannot  take  any  portion  of  It 
without  taking  something  which-  belongs  to 
another.  The  right  of  possession  is  also 
equally  in  each,  and  neither  can  be  summa- 
rily deprived  of  it  by  the  other.  To  ^enable 
the  plaintiff  to  maintain  replevin,  his  right 
to  the  possession  must  be  exclusive.  There 
are  methods  by  which  the  owner  of  an  undi- 
vided Interest  may  assert  his  rights,  but  the 
remedy  is  not  replevin.  This  action,  being 
replevin  for  an  undivided  interest,  must  fail. 
Wells,  Repl.  i  154;  Jackson  v.  Stockard,  9 
Baxt.  260;  Kimball  v.  Thompson,  4  Cush. 
441;  Kindy  v.  Green,  32  Mich.  310;  Hart 
V.  Fitzgerald,  2  Mass.  509;  Spooner  v.  Ross, 
24  Mo.  App.  599.  I^t  the  Judgment  be  re- 
versed.   Reversed. 


(}  Colo.  App.  154) 

SHERMAN  et  al.  v.  BOARD  OF  COUNTY 
COM'RS  et  al. 

(Court  of  Appeals  of  Colorado.    Feb.  8,  1897.) 

Appbal— Record— Injunction— BosD. 

1.  When  the  bill  of  exceptions  makes  no 
reference  to  the  folio  Duml>erB  on  the  margin 
of  the  abstract,  as  required  by  court  of  ap- 
peals rule  No.  16  (33  Pac.  vi.),  assigrnments  of 
error  Imsed  thereon  will  not  be  considered. 

2.  Where  an  injunction  Ixind  was  condition- 
ed to  pay  "defendant,"  etc.,  defendant  could 
not  sue  thereon  to  the  use  of  a  third  person, 
who  was  the  only  person  having  a  real  inter- 
est in  the  suit,  and  the  only  one  who  was  in- 
jured by  the  injunction,  and  at  whose  instance 
the  injunction  was  dissolved,  in  the  absence  of 
allegations  so  connecting  such  person  with  the 
suit  as  to  authorize  a  recovery  for  his  benefit. 

•  Appeal  from  district  court,  Logan  county. 
Action  by  the  board  of  county  commission- 
ers and  M.  Thimgan,  county  treasurer,  to  tbe 
use  of  John  W.  Wilson,  against  H.  C.  Sher- 
man and  others.  From  a  Judgment  for  plain- 
tiffs, defendants  appeal.     Reversed. 

W.  L.  Hays,  for  appellants.  W.  E.  Criss- 
man,  for  appellees. 

THOMSON,  J.  AcUon  by  the  board  of 
commissioners  of  Logan  county  and  M. 
Thimgan,  treasurer  of  that  county,  to  the 
use  of  .Tohn  W.  Wilson,  upon  an  injunction 
bond  given  in  a  suit  against  the  board  of 
commissioners  and  the  treasurer.  Tbe  bond 
is  as  follows;  "State  of  Colorado,  Logan 
county— as.:    In  tbe  District  Court  of  tbe  13th 
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Judicial  District  of  tlie  State  of  Colorado, 
in  and  for  the  County  of  Logan.  A.  F. 
Browns  and  E.  F.  Phillips,  Plaintiffs,  vs. 
The  Board  of  County  Commissioners  of  Lo- 
gali  County,  and  M.  Thimgan,  County  Treas- 
urer of  Logan  County,  Defendants.-  Under- 
talcing  on  Injunction.  Whereas,  the  above- 
named  plaintiffs  have  commenced  an  action  in 
the  district  court  of  the  13th  judicial  district 
of  the  state  of  Colorado,  in  and  for  the  said 
county  of  Logan,  against  the  above-named 
defendants,  and  Is  abo-ut  to  apply  for  an  in- 
jun(rtion  in  said  action  against  said  defend- 
ants, enjoining  and  restraining  them  from 
the  commission  of  certain  acts,  as  in  the 
complaint  'filed  in  the  said  action  is  more 
particularly  set  forth  and  described:  Now, 
therefore,  we,  the  undersigned,  residents  of 
the  county  of  Ix)gan,  state  of  Colorado,  in 
consideration  of  the  premises  and  of  the  is- 
suing of  said  Injunction,  do  jointly  and  sev- 
erally undertalce,  In  the  sum  of  two  hundred 
dollars,  and  promise,  to  the  effect  that,  in 
case  said  injunction  shall  issue,  the  said 
plaintiff  win  pay  to  the  defendant  all  costs 
and  damages  as  shall  be  awarded  against 
the  complainant  in  case  the  said  injunction 
shall  be  modified  or  dissolved  In  whole  or  in 
part.  Dated  this  27tb  day  of  September, 
A.  D.  1894.  H.  C.  Sherman.  E.  F.  Phillips. 
John  W.  Van  Deventer."  Tie  complaint  al- 
leges that  the  injunction  on  account  of 
which  the  bond  was  given  was  dissolved  at 
the  Instance  of  Wilson;  that  he  was  the  real 
party  in  interest,  and  the  only  party  dam- 
aged by  the  injunction;  and  that  his  dam- 
ages consisted  in  expenses  incurred  by  him 
in  procuring  the  dissolution,  and  in  moneys 
expended  and  loss  sustained  in  consequence 
of  the  injunction.  The  defendants  demur- 
red to  the  complaint  on  the  ground  tliat  It 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrer  was  over- 
ruled, the  defendants  answered,  and,  upon  a 
trial,  judgment  went  for  the  plaintiffs. 

The  printed  abstract  of  the  record,  in  so 
far  as  the  bill  of  exceptions  is  concerned, 
utterly  falls  of  compliance  with  rule  16  of 
this  court  (33  Pac.  vi.),  which  requires  ap- 
pellants and  plaintiffs  in  error  to  refer  to  the 
folio  numbers  in  the  transcript  and  bill  ot 
exceptions,  on  the  margin  of  the  abstract,  in 
such  manner  that  orders,  pleadings,  and  evi- 
dence referred  to  in  the  abstract  may  be 
easily  found  in  the  record.  The  purpose  of 
this  rule  is  obvious,  and  counsel  are  not  at 
liberty  to  disregard  it  at  pleasure.  The  bill 
of  exceptions,  as  the  abstract  contains  it,  is 
quite  voluminous;  the  print  is  so  small  that 
reading  it  is  difllcult;  and  neither  in  the 
margin  nor  elsewhere  does  it  refer  to  a 
single  folio  number.  It  is  tberefore  prac- 
tically useless.  Fourteen  alleged  errors  are 
embraced  in  the  assignment.  The  most  of 
them  question  the  rulings  of  the  court  in  the 
sdmission  and  rejection  of  evidence  at  the 
trial.  On  account  of  counsel's  disregard  of 
the  rule  prescribing  the  manner  in  which  the 


proceedings  at  the  trial  shall  be  laid  before 
us,  the  objections  to  these  rulings  will  not 
be  considered ;  and,  if  the  record  were  other- 
wise free  from  error,  we  should  assume  the 
correctness  of  the  rulings,  and  the  sufficiency 
of  the  evidence  to  support  the  verdict,  and 
affirm  the  judgment  But  the  complaint  is 
bad.  The  promise  in  the  bond  or  undertak- 
ing was  that  the  plaintiffs  in  the  Injunction 
suit  would  pay  to  the  defendants  the  costs 
and  damages  which  might  be  awarded 
against  the  plaintiffs  in  case  the  injunction 
should  be  dissolved.  No  damages  to  those 
defendants  are  alleged.  The  only  damages 
occasioned  by  the  injunction  were,  as  ap- 
pears from  the  complaint,  sustained  by  Wil- 
son. But  he  was  not  a  defendant,  and  there 
are  no  allegations  so  connecting  him  with 
the  injunction  proceeding  as  .to  authorize  a 
recovery  for  his  benefit.  It  is  alleged  that 
the  injunction  was  dissolved  at  his  instance, 
and  that  he  was  the  only  person  damaged  by 
the  injunction;  but  this  la  not  enough.  The 
complaint  should  state  facts  from  which  the 
court  could  see  how  he  was  interested  in  the 
suit,  why  he  sifstalned  his  damages,  and 
how  It  came  about  that  he  was  entitled  to  in- 
terfere in  the  litigation  and  procure  the  dis- 
solution of  the  Injunction.  Whether  his  re- 
lation to  the  injunction  suit  was  such  that 
he  became  entitled  to  the  benefit  of  the  nn- 
dertaiilng  is  a  question  of  law,  to  be  deter- 
mined upon  the  facts;  and  it  is  the  facts, 
and  not  the  pleader's  conclusions,  which 
must  appear  in  the  complaint.  It  may  be 
gathered  from  the  answer  and  the  argument 
that  Wilson  was  the  proprietor  of  a  news- 
paper, and  had  a  contract  with  the  board  of 
commissioners  for  the  printing  of  the  delin- 
quent tax  list  and  notice  of  tax  sales  of 
Logan  county  for  the  year  ISSM;  that,  at  the 
suit  of  certain  taxpayers,  the  board  and  the 
treasurer  were  enjoined  from  paying  him  out 
of  the  public  fuuds  for  his  work;  and  that 
the  Injunction  bond  was  given  in  that  pro- 
ceeding. It  may  be  that  the  facts.  If  prop- 
erly set  forth,  would  authorize  a  recovery  in 
this  suit  in  Wilson's  behalf.  If  the  only  ef- 
fect of  the  Injunction  was  to  prevent  him. 
from  i>erforming  his  contract  and  receivii^ 
his  money,  then  he  was  the  only  person  in 
jured  by  the  injunction;  and,  if  he  could  no\ 
use  the  names- of  the  obligees  In  the  bond  to 
indemnify  himself  for  his  losses,  the  glvin]g 
of  an  injunction  bond  in  such  a  case  would 
seem  to  be  a  useless  formality.  If  such  were 
the  facts,  we  think  the  damages  sustained 
by  him  should  be  considered  as  having  been 
sustained  by  the  judgment  defendants,  and 
recoverable  in  their  names  for  his  benefit. 
Andrews  v.  Woolen  Co.,  50  N.  Y.  282.  But, 
whatever  may  have  been  the  facts,  the  com- 
plaint does  not  disclose  them;  and,  in  con- 
sequence of  Its  failure  to  show  a  cause  of 
action,  the  judgment  must  fall.  The  judg- 
ment will  therefore  l)e  reversed  and  re- 
manded, with  leave  to  the  plaintiff  to  amend 
his  complaint.    Reversed. 
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(9  Colo.  App.  292) 

LATHAM  ▼.  GEBGORY  et  aL 

HALEY  T.  LATHAM. 

(Court  of  Appeals  of  Colorado.     Feb.  8,  1897.) 

Appeal  — Retibw  — Remarks  of  Counsel  —  At- 
TACHMEXT — Intervention. 

1.  A  verdict  on  issues  of  fact  will  not  be  dis- 
turbed where  it  is  sustained  by  the  evidence. 

2.  Alleged  error  in  remarks  of  counsel  will 
not  be  reviewed  where  they  were  not  objected 
to  when  made,  and  the  attention  of  the  court 
was  not  called  to  them. 

3.  Under  Code,  §  106,  permitting  the  person 
claiming  the  property  attached  to  intervene, 
his  application  is  in  time  where  made  after 
judgment  by  default  has  been  set  aside,  and 
before  trial  on  the  merits. 

4.  Where  the  record  on  appeal  shows  that 
intervener  on  attachment  rested  on  production 
of  his  evidence^  and  that  the  attacning  cred- 
itor tiled  a  motion  to  dismiss,  It  cannot  be  pre- 
sumed that  other  evidence  was  introduced  sus- 
taining an  erroneous  judgment  of  dismissal. 

5.  Where  in  attachment  a  judgment  is  ren- 
dered for  defendants,  a  judgment  against  a 
garnishee,  in  favor  of  plaintiff,  is  erroneous, 
whether  the  money  garnished  t>elonged  to  de- 
fendants or  to  an  intervener. 

Appeal  from'  district  court,  Arapahoe  coun- 
ty. 

Action  by  Arthur  Latham  against  A.  J. 
Gregory  and  others.  Ora  Haley  intervened. 
From  a  judgment  for  defendants,  and  against 
the  intervener,  plaintiff  and  intervener  ap- 
peal. Affirmed  as  to  plaintiff,  and  reversed 
as  to  intervener. 

Robert  E.  Foot,  for  Arthur  Latham.     Jo- 
seph W.  Taylor,  for  A.  J.  Gregory  et  al.  and. 
>  Ora  Haley,  Intervener. 


BISSELL,  J.  This  record  discloses  a  se- 
ries of  most  unusual  circumstances.  The 
appellant  Latham  obtained  a  judgment,  and 
collected  f 6C1  thereon,  from  a  stranger  who 
was  neither  privy  nor  party  to  the  contract, 
and,  on  the  final  hearing  of  the  main  case, 
was  adjudged  to  have  been  paid  the  amounts 
which  were  the  subject-matter  of  the  action, 
and  the  defendants  had  a  Judgment  over 
and  against  him  for  $475.  Unless  compelled 
by  inexorable  principles,  no  such  inequitable 
results  should  be  permitted  to  stand.  Lath- 
am brought  suit  in  July,  1892,  against  A.  J. 
and  N.  J.  Gregory,  on  two  notes,  dated  the 
24th  of  September,  1890,  for  $300  and  $322, 
respectively,  due  In  30  and  60  days,  with 
interest.  Summons  was  Issued,  and  a  per- 
sonal service  attempted.  It  was  not  accom- 
plished, and,  on  filing  the  statutory  aflidavit, 
the  plaintiff  made  publication  of  his  sum- 
mons, and,  on  its  completion.  Judgment  was 
entered  op  the  30th  day  of  December,  1892, 
against  A.  3.  Gregory  and  the  Commercial 
National  Bank,  as  the  garnishee  and  debtor 
of  the  Gregorys.  The  attachment  which  was 
issued  in  aid  of  the  action  had  been  served 
on  the  bank,  and  the  bank  bad  answered  an 
indebtedness  to  Gregory  in  the  sum  of  $661. 
When  the  judgment  was  entered,  in  Decem- 
ber, the  bank,  on  production  of  a  certified 
copy  of  it,  paid  the  amount  of  the  Judgment 


which  had  been  entered  against  It  as  gar- 
nishee, by  a  check  payable  to  the  order  of 
the  clerk  of  the  district  court.  The  clerk 
indorsed  the  check  to  the  plaintiff's  attorney, 
who  collected  the  money,  retained  a  part  «f 
It  for  his  fees,  and  paid  the  balance  over  to 
the  plaintiff.  Shortly  thereafter,  Ora  Haley, 
who  appears  In  the  record  as  an  intervener, 
on  inquiry  at  the  bank  as  to  the  status  of 
the  account,  discovered  the  recited  situation, 
and  proceedings  were  at  once  Instituted  by 
the  Gregorys  to  set  aside  the  judgment  which 
had  been  obtained.  On  a  showlug  as  to  the 
nonservice  of  process  and  other  facts  which 
gave  the  court  Jurisdiction  and  entitled  it  to 
act,  the  court,  on  the  15th  of  li'ebruary,  1893, 
set  aside  the  Judgment,  and  permitted  the  v 
Gregorys  to  defend.  The  defense  in  general 
was  a  payment  provable  and  established  ac- 
cording to  the  verdict  of  the  jury  by  evi- 
dence which  showed  an  agreement  l)etween 
the  Gregorys  and  Latham  at  about  the  time 
of  the  execution  of  the  paper,  or  after  its 
maturity,  by  which  the  Gregorys  turned  over 
to  Latham  a  large  amount  of  real  and  per- 
sonal property  which  he  was  authorized  to 
sell,  and  apply  the  proceeds  to  the  liquida- 
tion of  the  debt.  Proof  was  offered  of  the 
value  of  the  property  and  Its  sale,  whereby 
their  plea  of  payment  was  attempted  to  be 
established.  Prior  to  the  actual  trial,  the 
question  of  the  rights  of  the  intervener  were 
submitted  to  the  court  Under  this  petition 
of  intervention,  which  sought  to  set  aside  the 
garnishment,  and  discharge  the  levy,  and  re- 
lease the  property  from  the  writ,  the  Inter- 
vener introduced  proof  which  tended  to  show 
that  Gregory  was  Haley's  foreman,  running 
his  sheep  business  west  of  the  Divide,  and, 
as  such  foreman,  clothed  with  authority  to 
care  for  the  business,  pay  all  bills  incurred, 
and,  in  general,  liquidate  whatever  expenses 
might  attend  its  management.  The  proof 
also  was  to  the  point  that,  to  provide  the 
foreman  with  means  for  this  purpose,  Haley 
furnished  money  ha  checks  of  various 
amounts  to  Gregory,  who  indorsed  them  in 
his  own  name,  and  deposited  them  to  his 
own  credit  In  the  bank,,  and  afterwards 
checked  on  them  in  liquidation  of  the  ex- 
pense account.  The  only  evidence  offered 
on  this  subject  was  the  evidence  of  Gregory 
and  Haley,  and,  there  being  no  countervail- 
ing proof,  it  may  be  taken  as  established 
that  the  money  in  the  bank  was  Haley's,  and 
was  not  Gregory's.  The  plaintiff  did  not  un- 
dertake to  controvert  the  evidence,  but  evi- 
dently relied  on  his  motion  to  dismiss  the  In- 
tervention, because  the  account  stood  In 
Gregory's  name,  and  not  in  Haley's,  and 
therefore  the  attaching  creditor  could  hold 
it  as  against  Haley's  claim.  The  petition  of 
Intervention  aptly  stated  the  rights  of  the 
parties,  and  while  it  did  not  set  up  all  the 
antecedent  proceedings,  nor  pray  a  judgment 
against  Latham,  which  could  very  properly 
have  been  done  as  for  money  had  and  re- 
ceived, it  was  probably  8u£3clent  to  rats* 
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the  Issue,  and  permit  the  Introduction  of 
proof.  The  conrt  did  not  proceed  to  dispose 
of  this  motion  until  after  the  trial  of  the 
main  case.  The  issues,  which  have  been  sug- 
gested, rather  than  exactly  stated,  were  sub- 
initted  to  the  Jury,  under  Instructions  to 
which  no  objections  were  made;  and  the 
Jury  found  that  the  notes  had  been  paid  by 
the  property  received,  and  that  the  value  of 
the  property  which  Latham  had  appropriat- 
ed to  his  own  use  exceeded  the  debt  by  $475, 
and  they  found  against  him  in  that  sum. 
The  court  to  whom  was  submitted  the  rights 
of  the  Intervener  thereupon  found  the  is- 
sues against  the  intervener,  and  judgment 
was  entered  against  him  for  costs.  As 
would  not  be  very  extraordinary  under  these 
circumstances,  both  the  plaintiff,  Latham,  and 
the  Intervener,  Haley,  appealed. 

The  actual  result  is  that,  when  Latham 
brought  suit,  he  had  no  right  of  action 
against  Gregory,  for  his  debt  had  been  paid. 
When  he  levied  his  writ  of  attachment,  there 
was  no  cause  of  action  on  which  It  could  be 
maintained.  His  writ  was  levied  on  money 
or  property  which  did  not  belong  to  the  de- 
fendant in  the  suit,  but  to  another,  which 
money  he  appropriated  to  his  own  use,  with- 
out claim  or  title  against  either  the  owner 
or  the  alleged  debtor.  His  debt  was  paid. 
He  owed  the  defendants  $475,  and  he  got 
more  than  enough  of  Haley's  money  to  pay 
that  debt  He  thus  reaped  where  he  did  not 
sow,  and  converted  that  to  which  another 
had  tlUe,  without  a  shadow  of  right  or  ex- 
cuse. 

The  appellant  Latham  attacks  the  judg- 
ment on  the  ground  that  it  Is  not  supported 
by  the  evidence,  and  for  the  further  reason 
that  the  intervener's  attorney,  in  arguing  the 
case  to  the  Jury,  contended  that  Latham  had 
already  received  $600  more  than  the  amount 
of  his  claim  from  the  defendants.  Neither 
of  these  matters  warrants  the  reversal  of  the 
judgment  which  was  entered  against  the  ap- 
pellant. In  the  first  place,  so  far  as  the  is- 
sues of  fact  are  concerned,  the  verdict  of 
the  Jury  was  against  him,  and  we  are  bound 
by  that  verdict  so  long  as  the  record  dis- 
closes nothing  which  indicates  error  occur- 
ring at  the  trial,  or  bias  and  prejudice  on  the 
part  of  the  jury  amounting  to  a  reversible 
error.  We  discover  neither.  The  case  was 
fairly  tried;  the  record  is  free  from  errors; 
the  verdict  can  be  sustained  by  evidence  in 
the  record;  and  we  are  without  either  the 
right  or  inclination  to  disturb  It'  The  ob- 
jection to  the  remarks  of  counsel  is  equally 
groundless  for  the  purpose  of  an  assign- 
ment of  error.  We  do  not  discover  In  the 
abstract  or  In  the  record  that  the  remark 
was  objected  to  at  the  time,  the  attention  of 
the  court  callod  to  It,  or  any  Instruction  ask- 
ed about  it.  So  far  as  we  are  able  to  see, 
It  was  entirely  within  the  range  of  the  rights 
of  counsel  to  discuss  the  matter  on  that 
basis,  and,  In  making  the  statement,  coun- 
sel were  more  accurate  as  to  the  amounts 


paid  than  is  usual  In  such  cases,  for  the  ver- 
dict found  that  he  had  received  at  least  f4T;> 
more  than  his  debt.    When  counsel  come 
that  near  the  exact  facts,  they  certainly  do 
not  trespass  on  their  legitimate  prerogatives. 
The  judgment  against  'the  intervener  was 
undoubtedly  wrong.     The  judgment  In  favor 
of  the  plaintiff  against  the  garnishee  should 
have  been  set  aside  If  It  was  not  done,  as  to 
which  we  are  totally  unadvised  by  the  rec- 
M-d.     The  garnishee  should  have  been  dis- 
charged, and  the  Intervener  given  such  re- 
lief as  he  was  entitled  to  under  his  petition. 
We  are  clearly  of  the  opinion  the  inierren- 
tion  was  filed  In  time.    Under  the  statute, 
there  Is  a  distinct  statutory  provision  pro- 
viding for  attachment  cases.     Code,  f  1U6, 
permits  any  person,  other  than  the  defend- 
ant who  claims  the  property  attached,  to  in- 
tervene, and  have  his  claim  and  title  tried. 
It  has  already  been  adjudged  that  this  must 
be  done  before  trial  of  the  main  case  and  the 
determination  of  the  principal  Issue  between 
the  parties.     The  only  possible  gronad   of 
contention  as  to  the  failure  ot  the  intervener 
to  act  In  time  proceeds  from  the  fact  that 
the  Judgment  was  originally  entwed  by  de- 
fault    It  la  therefore  Insisted  that  the  inter- 
vener was  not  in  time,  and  was  without  the 
right  to  be  heard.    We  do  not  so  interpret 
the  statute,  nor  the  decisions  with  reference 
to  the  time  of  trial.     If  the  main  judgment 
had  been  permitted  to  stand,  and  had  never 
been  set  aside,  and  there  never  had  been  any 
'subsequent  trial  of  the  issue  between  the  al- 
leged creditor  and  his  debtor,  clearly  the  in- 
tervener would  have  been  without  the  right 
to  intervene  in  the  suit     His  only  remedy 
then  would  have  been  to  bring  an   action 
against  Latham  for  money  had  and  received. 
ITnder  the  circumstances  of  this  case,  this 
right  of  action  inured  to  him  as  the  result 
of  the  subsequent  proceedings,  and  proba- 
bly as  the  result  of  the  collection  of  the  mon- 
ey from  the  bank  under  the  gamLsbment, 
even  though  the  judgment  against  the  prin- 
cipal   debtor   had    stood.     It  Is  suflleiently 
clear  from  the  statement  of  the  facts  in  this 
case  that  the  money  seized  by  the  writ  was 
not  Gregory's  money,  and  although  the  bank 
had  the  right  to  pay  It,  and  Haley  probably 
was  without  any  cause  of  action  against  the 
bank  for  the  payment,  yet  when  It  passed 
Into  Latham's  hands,  and  he  converted  it  to 
his  own  use,  a  cause  of  action  thereby  arose 
In  favor  of  Haley  against  Latham.     It    is 
tolerably   well    settled   that   the    attaching 
creditor  acquires  no  rights  as  against  the 
actual  owner  of  the  money  or  the  property 
by  the  levy  of  his  writ  thereon  and  its  sub- 
sequent sequestration.     The  remedy  for  the 
loss  In  those  cases  on  the  part  of  the  owner 
Is  against  the  trustee,  and  not  against  tbe 
bank,  who  Is  the  cestui  que  trust     I>rake. 
Attachm.  (6th  Ed.)  g  491;  Bank  v.  Jones.  42 
Pa.  St  536;   Jones  v.  Bank,  44  Pa.  St.  253; 
Bank  v.  King,  57  Pa.   St  202;    Randall  v. 
Way,  m  >f ass.  506;  Meadowcrof t  v.  Agrnew, 
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89  111.  460;  Whalen  v.  McMahon,  16  Colo. 
373,  26  Pac.  583;  Soap  Co.  v.  Bums,  2  Colo. 
App.  89,  20  Pac.  015;  Rockwell  v.  Coffey, 
20  Colo.  397,  38  Pac.  376. 

We  apprehend,  howeyer,  that,  under  the 
sltnatlon  of  this  case,  the  Intervener  was 
not  bound  to  resort  to  an  Independent  action 
against  Latham  to  recover  this  money.  He 
filed  a  petition,  which  sufficiently  stated  the 
ownership  and  title  to  the  money,  and  the 
condition  of  affairs  as  between  the  attaching 
creditor  and  the  Intervener.  His  petition 
was  filed  In  apt  time,  and  while  we  think 
l)ossibly  the  petition  would  have  better  pre- 
sented the  case  if  It  had  set  up  all  the  facts, 
there  was  enough  In  it  to  entitle  the  inter- 
vener to  relief,  and  to  Justify  the  reversal  of 
the  Judgment  as  against  him.  Probably 
when  the  case  returns,  if  the  petition  is 
amended,  and  the  parties  state  all  the  facts, 
and  pray  additional  and  further  relief,  on 
proof  of  what  appears  In  the  record,  he  will 
undoubtedly  be  entitled  to  a  Judgment 
against  Latham  for  the  amount  of  money 
which  he  collected  of  the  baqk,  to  which  he 
had  no  title  elthw  as  owner  or  attaching 
creditor. 

The  only  other  matter  to  which  reference 
•  is  made  in  the  briefs  of  counsel  to  which 
we  need  advert  is  scarcely  of  sufficient  con- 
sequence to  warrant  discussion,  and  that  Is 
that  the  bill  of  exceptions  filed  by  the  inter- 
vener fails  to  state  that  it  contains  all  the 
evidence  Introduced  on  the  trial  of  the  issue 
between  the  attaching  creditor  and  the  Inter- 
vener. It  is  Insisted  that  the  court  must  In- 
dulge In  the  presumption  that  evidence  was 
introduced  which  warranted  the  Judgment 
against  the  claimant.  We  cannot,  for  sev- 
eral reasons,  accede  to  this  contention.  The 
record  itself  shows  that  the  intervener  rest- 
ed upon  the  pi-oduetlon  of  his  evidence.  The 
record  then  discloses  that  the  attaching  cred- 
itor filed  a  motion  to  dismiss  the  Interven- 
tion, because  of  the  situation  and  the  various 
facts  which  have  been  stated.  We  cannot 
tberefrcHu  conclude  that  any  other  evidence 
was  introduced,  but  we  think  It  sufficiently 
appears  from  the  record  that  the  bill  of  ex- 
ceptions contains  all  the  evidence  produced 
in  support  of  or  in  opposition  to  the  Issue 
tendered  by  the  petition  and  the  answer 
thereto.  An  unanswerable  objection  to  the 
Judgment  is  found  in  the  fact  that  Latham 
was  unable  to  support  his  alleged  cause  of 
action,  and  had  an  adverse  Judgment  enter- 
ed against  him.  Under  these  circumstances, 
he  bad  no  claim  to  the  money,  whether  it 
was  money  belonging  to  Gregory,  or  whether 
It  was  money  belonging  to  Haley.  He  is 
absolutely  without  title,  and  should  be  com- 
pelled to  pay  it  over  to  whomsoever  may  be 
entiUed  to  it  Haley  established  his  title 
by  uncontradicted  testimony,  and  Gregory 
would  be  bound  by  the  Judgment  as  a  party 
to  the  action,  and  as  a  witness  who  had 
solemnly  testified  that  the  money  was  Ha- 
ley's, and  not  his.  Latham  could  therefore 
4TP.-62 


never  be  made  the  subject  of  an  action  by 
Gregory,  and,  when  once  he  satisfied  Ha- 
ley's claim  byj)aylng  him  the  money,  he  Is 
acquit  of  all  responsibility  In  the  premises. 
The  Judgment  should  be  entered  against  him 
therefor,  and  he  should  be  compelled  to  re- 
turn that  which  he  received  without  right, 
to  which  he  was  not  able  to  establish  title, 
either  by  attachment  or  otherwise.  The 
Judgment  as  entered  against  Latham  will 
accordingly  be  affirmed.  The  Judgment 
which  is  entered  against  Haley,  the  inter- 
vener, will  be  reversed,  and  sent  back  to  the 
district  court  for  further  proceedings  In  con- 
formity with  this  (pinion. 


(23  Nev.  S30) 

ROBINSON  V.  KIND  et  al.     (No.  1,472.) 

(Supreme  Ck>art  of  Nevada.    March  9,  1897.) 

Pbocess — Sebvicb  bt  Publication— Whbx  Au- 
thorized. 
An  action  to  cancel  a  deed  of  real  and 
personal  property  located  in  the  county  in  which 
the  action  is  brought  is  an  action  "for  the  re- 
covery of  real  property,  or  of  an  estate  or  in- 
terest therein,  or  for  the  determination  in 
[some]  form  of  such  right  or  interest"  (Gen.  St. 
I  304()),  and  hence,  being  an  action  in  rem,  may 
be  prosecuted  against  a  nonresident  by  publi- 
cation. 

On  petition  for  rehearing.    Denied. 
For  former  report,  see  47  Pac.  1. 

BONNIFIBLD,  J.  The  respondent  has  pe- 
titioned toe  rehearing.  The  opinion  given  on 
appeal  will  be  found  in  47  Pac.  1.  The  state- 
ment of  the  case  or  the  authorities  heretofore 
cited  need  not  be  repeated  here.  Counsel  for 
petitioner  admits  the  correctness  of  the  gen- 
eral rules  noted  In  that  opinion  as  to  neces- 
sary parties,  but  strenuously  urges  that  the 
case  at  bar  comes  within  the  exceptions  to 
the  general  rules,  and  as  an  exception  he  cites 
Story,  Eq.  PI.  §  78,  wherein  the  author  says: 
"Hence  It  Is  a  common  rule  of  the  court  that 
when  a  person  who  ought  to  t)e'  made  a  party 
Is  out  of  the  Jurisdiction  of  the  court,  if  the 
fact  is  stated  in  the  bill,  and  admitted  by 
the  answer,  or  proved  (if  denied)  at  the  hear- 
ing, that  of  itself  constitutes  a  sufficient 
ground  for  dispensing  with  his  being  made  a 
party,  and  the  court  will  proceed  to  a  decree 
without  him."  Counsel  contends  that  the  suit 
at  bar  is  "not  a  proceeding  In  rem,  but  in  per- 
sonam; that  it  is  not  a' suit  against  the  prop- 
erty, but  a  suit  against  the  person";  that  "the 
suit  being  in  equity  and  in  personam,  and  the 
Churches  being  at>sent  from  the  state,  and 
residents  of  the  state  of  New  York,  they  could 
not  be  brought  In  because  Ijeyond  the  reach 
of  the  state's  process,  and  without  its  Jurisdic- 
tion." Counsel  cites  Pennoyer  v.  Neff,  95  U. 
S.  714,  Hart  v.  Sansom,  110  U.  S.  151,  3  Sup. 
Ct.  5S6,  and  several  other  cases.  We  might 
dispose  of  this  point  by  simply  noting  the  fact 
that  it  does  not  appear  by  the  bill  or  com- 
plaint, or  otherwise  by  the  record,  that  the 
Churches  are  out  of  the  Jurisdiction  of  the 
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court.  "Where  the  party  to  out  of  the  Juris- 
diction, that  fact  should  be  positively  averred 
In  the  bill,  and  not  left  to  mere  Inference." 
Penfold  V.  Nunn,  5  Sim.  408;  Story,  Eq.  PI. 
§  78.  But  the  residence  of  a  person  out  of 
the  state  who  ought  to  be  Joined  in  a  suit  does 
not  Justify  the  omission  to  make  him  a  party. 
Gen.  St.  §  3052,  provides  for  service  of  the 
summons  by  publication  on  a  nonresident  per- 
son who  is  a  necessary  or  proper  party  to  the 
action.  Barb.  Parties,  333.  In  the  cases  of 
Hart  V.  Sansom  and  Pennoyer  v.  Neff,  supra, 
It  is  held,  in  effect,  that  if  the  court  which  en- 
ters the  decree  or  Judgment  in  a  given  case  is 
authorized  to  act  therein  in  personam  only,  it 
acquires  no  Jurisdiction  by  publication  to 
grant  relief.  That  rule  Is  well  settled,  and 
that  is  the  full  extent  to  which  it  can  be  said 
the  authority  of  these  decisions  go.  In  Amdt 
V.  Griggs,  134  V.  S.  316,  10  Sup.  Ct.  557,  Mr. 
Justice  Brewer  delivered  the  opinion  of  the 
court,  and  In  an  elaborate  review  of  the  au- 
thorities says:  "A  state  may  provide  by  stat- 
ute that  the  title  to  real  estate  withlu  Its  lim- 
its shall  be  settled  and  determined  by  a  suit 
In  which  the  defendant,  being  a  nonresident, 
is  brought  Into  court  by  publication.  The 
well-settled  rules  that  an  action  to  quiet  title 
Is  a  suit  In  equity,  that  equity  acts  upon  the 
person,  and  that  the  person  is  not  brought  into 
court  by  service  by  publication,  do  not  apply 
when  a  state  has  provided  by  statute  for  the 
adjudication  of  titles  to  real  estate  within  its 
limits  as  against  nonresidents  who  are  brought 
Into  court  only  by  publication."  In  the  case 
of  Pennoyer  v.  NeflC,  supra,  on  which  case 
counsel  for  petltlorer  seems  to  rely  with  con- 
fidence as  authority  for  his  contention  that 
the  Churches  cannot  be  reached  by  publica- 
tion, the  court,  by  Mr.  Justice  Field,  says: 
"Such  service  may  answer  4n  all  actions 
which  are  substantially  proceedhigs  in  rem. 
♦  •  •  It  Is  true  that.  In  a  strict  sense,  a 
proceeding  In  rem  is  one  taken  directly  against 
the  property,  and  has  for  its  object  the  dis- 
position of  the  property,  without  reference  to 
the  title  of  Individual  claimants,  but  In  a 
larger  and  more  general  sense  the  terms  are 
applied  to  actions  between  parties  where  the 
direct  object  Is  to  reach  and  dispose  of  prop- 
erty owned  by  them,  or  of  some  Interest  there- 
in. •••  So  far  as  they  affect  property  in 
the  state,  they  are  substantially  proceedings 
In  rem  in  the  broader  sense  which  we  have 
mentioned."  In  Hart  v.  Sansom,  cited  by 
counsel,  the  court  said:  "It  would  doubtless 
be  within  the  power  of  the  state  In  which  the 
land  lies  to  provide  by  statute  that,  If  the  de- 
fendant is  not  found  within  the  Jurisdiction, 
or  refuses  to  make  or  to  cancel  a  deed,  this 
should  be  done  in  his  behalf  by  a  trustee  ap- 
pointed by  the  court  for  that  purpose."  In 
Amdt  V.  Griggs,  supra,  the  court,  after  quot- 
ing the  above  from  Hart  v.  Sansom,  says: 
"And,  of  course.  It  follows  that  If  a  state  has 
power  to  bring  in  a  nonresident  by  publica- 
tion for  the  purpose  of  appointing  a  trustee, 
it  can,  in  like  manner,  bring  him  in,  ahd  sub- 


ject him  to  a  direct  decree."  There  arc  nu- 
merous decisions,  both  of  the  federal  and  state 
courts,  to  the  effect  that  the  state  h&s  power 
through  Its  legislature  and  courts  to  disiKiee 
of  or  control  property  In  the  state  belonging 
to  nonresident  owners  out  of  the  state  where 
such  nonresident  owners  will  not  voluntarily 
surrender  Jurisdicticn  of  their  person  to  the 
state,  or  the  courts  of  the  state;  and  that  the 
owners  thereby  may  be  totally  deprived  of 
their  property,  although  no  notice  Is  ever  given 
to  such  owners,  except  notice  by  publication. 
Arndt  v.  Griggs,  supra,  and  cases  theran 
cited.  Section  3040,  Gen.  St  Nev.,  provides 
that  actions  "for  the  recovery  of  real  prop- 
erty, or  6t  an  estate  or  interest  therein,  or 
for  the '  determination  In  any  form  of  such 
right  or  Interest,"  shall  be  tried  In  the  county 
in  which  the  subject  of  the  action,  or  some 
part  thereof,  is  situated,  subject  to  the  pow^ 
of  the  court  to  change  the  place  of  triaL  Ac- 
tions to  set  aside  fraudulent  conveyances  of 
real  estate  are  held  to  belong  to  the  above 
cbiss,  and-  may  be  prosecuted  against  a  non- 
resident by  publication.  Adams  v.  Cowles, 
95  Mo.  501,  8  S.  W.  711;  Chicago  &  A.  Bridge 
Co.  V.  Anglo-American  Packhig  &  Provision 
Co.,  46  Fed.  584;  McLaughlhi  v.  McCrory.  55 
Ark.  442,  18  S.  W.  762;  Works,  Courts,  270: 
Jones  V.  Fletcher,  42  Ark.  422.  The  suit  at 
bar  is  brought  to  cancel  a  deed  of  conveyance 
of  real  and  personal  property  situated  in  En- 
reka  and  White  Pine  counties,  Nev.,  and  re- 
vest the  title  in  the  plahitiff,  and  is  an  action 
In  part  under  the  above  authorities  "for  the 
recovery  of  real  property,  or  of  an  estate  or 
Interest  therein,"  and  necessary  parties  de- 
fendant may  be  brought  In  by  publication. 
The  court  has  like  power  as  to  the  perscMuU 
property.  "If  the  state  court  has  such  pow- 
er with  reference  to  title  to  real  estate  heU 
by  nonresidents,  how  much  the  more  wiU  it 
have  the  same  with  reference  to  persoiuU 
proi)erty  situate  wltliin  Its  JurisdlctJon."  Ix*- 
Iza  V.  Superior  Court,  85  CaL  11,  at  Pac.  707. 
Where  a  court  of  equity  is  empowered  to  can- 
cel a  deed  and  establish  title  to  land  within  its 
Jurisdiction  by  mere  force  of  its  decree,  to  that 
extent  its  action  Is  in  rem.  McLaughlin  v. 
McCrory,  55  Ark.  442,  18  S.  W.  762.  In  Gal- 
pln  V.  Page,  3  Sawy.  124,  Fed.  Cas.  No.  bjZOti. 
the  court  held  that  proceedings  which  are  in 
form  personal  suits,  but  which  seek  to  subject 
property  brought  by  existing  lien  ac  by  at- 
tachment under  the  control  of  the  court,  and 
those  which  seek  to  dispose  of  property,  «■ 
relate  to  some  Interest  therein,  but  whicb 
touch  the  property  or  interest  only  thioogb 
the  Judgment  recovered,  while  not  strictly  pro- 
ceedings to  rem,  so  far  as  they  affect  prc^ierfy 
in  the  state,  are  treated  substantially  as  socb 
proceedings.  In  Pennoyer  v.  Neff,  supra,  the 
court  says  that  sutistituted  service  by  publica- 
tion may  answer  in  aU  actions  which  are  snt>- 
stantlally  proceedings  In  rem.  The  case  at 
bar  is  substantially  a  proceeding  in  rem.  Its 
direct  object  is  to  reach  and  dispose  of  the 
property  of  the  parties  described  In  the  oosi 
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plaint.  The  decree  of  the  trial  court  Is  sub- 
stantially a  decree  In  rem.  The  court,  by 
mere  force  of  Its  decree,  annulled  the  deed  of 
conveyance,  and  vested  the  title  to  the  prop- 
erty In  the  plaintiff.  Havhig  heretofore  fully 
considered  and  passed  upon  the  other  ques- 
tions presented  by  the  petition  for  rehearing, 
and  finding  no  reason  or  authority  to  induce 
us  to  change  our  foTmer  opinion,  the  petition 
is  denied. 

BELKNAP,  C.  J.,  and  MASSEY,  J.,  concur. 


m  Nev.  369) 
'rBINHART  et  »1.  v.  COMPANY  D,  FIRST 
BRIGADE,  NEVADA  NATIONAL 
GUARD,  et  al.     (No.  1,483.) 

(Supreme  Court  of  Nevada.     March  8,  1897.) 
Appeal— Time  op  Taking— Record — Review. 

1.  If  an  appeal  lies  from  an  order  refusing  to 
open  a  default,  it  must  be  taken  within  60  days, 
(fen.  St.  §  3352. 

2.  If  an  order  refusing  to  open  a  default  may 
be  reviewed  on  appeal  from  the  judgment,  it 
cannot  be  done  where  no  statement  is  attache<l 
to  the  judgment  roll,  and  all  the  facts  on  which 
the  trial  conrt  acted  are  not  in  the  judgment 
roll.     (Jen.  St.  §  3362. 

3.  On  appeal  from  an  order  denying  a  motion 
to  open  a  default,  the  court  will  strike  from  the 
record  an  alleged  answer  of  appellants  which 

.  was  used  by  stipulation  in  the  trial  court  as  an 
a£&davit  in  support  of  the  motion,  but  which 
was  not  certified  to  the  supreme  court  by  the 
clerk.     Gen.  St.  §  3362. 

Appeal  from  district  court,  Humboldt  coun- 
ty;   A.  E.  Cheney,  Judge. 

Action  by  E.  Heinbart  &  Cki.  against  Com- 
pany D,  First  Brigade,  Nevada  National 
Guard,  and  others.  From  an  order  refusing 
to  set  aside  a  default,  and  from  a  judgment 
in  favor  of  plaintiffs,  defendants  appeal. 
Appeal  from  the  order  dismissed.  Judg- 
ment affirmed. 

L.  A.  Buckner,  for  appellants.  Robert  M. 
Clarke  and  Harry  Warren,  for  respondents. 

MASSEY,  J.  This  Is  an  appeal  from  an 
order  refusing  to  set  aside  a  default,  and 
from  a  Judgment  made  and  entered  In  the 
district  fiorxTt  of  the  Second  Judicial  district 
of  the  state  of  Nevada,  in  and  for  Humboldt 
county.  The  respondents  commenced  an  ac- 
tion to  foreclose  a  mortgage  in  said  court  on 
the  2l8t  day  of  May,  1896,  and  the  summons, 
with  the  proof  of  service,  was  returned  and 
filed  on  the  22d  day  of  May,  1896.  On  the 
26th  day  of  May,  1890,  the  appellants  filed  a 
demurrer  to  the  complahit,  alleging  as  cause 
therefor  misjoinder  of  parties  plaintiff  and 
defendant,  and  that  the  facts  stated  were 
not  sufficient  to  constitute  a  cause  of  action. 
On  the  19th  day  of  June,  189C,  the  demurrer 
was  overruled,  after  argument,  by  the  court, 
and  the  appellants  were  allowed  20  days  in 
■which  to  answer.  On  the  10th  day  of  July, 
1896,  default  was  entered  against  all  the  ap- 


pellants for  failure  to  answer  within  the 
time  allowed.  On  the  27th  day  of  July, 
1896,  the  appellants  filed  a  notice  of  motion 
to  set  aside  the  default,  and  by  stipulation 
of  counsel  for  the  respective  parties  the  hear- 
ing of  the  said  motion  was  set  for  July  28, 
1896.  The  minutes  of  the  court  disclose  the 
fact  that  on  the  last-named  date  the  said 
motion  was  made,  oral  testimony  was  of- 
fered in  support  of  the  same,  and  after  con- 
sideration by  the  conrt  the  motion  was  de- 
nied. No  objection  was  made  and  no  ex- 
ception was  saved  to  the  order  of  the  court 
denying  said  motion;  pelther  does  the  rec- 
ord In  any  manner  disclose  all  the  facts  upon 
which  the  court  based  its  action.  Thereupon 
the  court  appointed  a  commissioner  to  take 
testimony  on  the  amount  due  on  the  mort- 
gage sued  on,  and  on  the  2l8t  day  of  Sep- 
tember, 1896,  upon  the  report  of  saad  com- 
missioner, rendered  Judgment  and  decree  of 
foreclosure  in  favor  of  the  respondents. 

The  respondents  ask  this  court  to  dismiss 
the  appeal  taken  from  the  order  refusing  to 
set  aside  the  default.  Tbis  motion  must  pre- 
vail. If  the  order  is  one  from  which  an  ap- 
peal can  be  taken,  under  the  provisions  of 
section  330  of  the  Civil  practice  act,  the  right 
of  appeal  therefrom  was  lost,  as  the  appeal 
was  not  taken  until  the  9th  day  of  Octot)er, 
1896,  or  more  than  60  days  after  the  order 
was  made  and  entered.  Gen.  St.  Nev.  1885, 
i  3352;  Weinrich  v.  Porteus,  12  Nev.  102. 
If  it  should  be  contended  that  the  order  Is 
subject  to  review  on  appeal  from  the  Judg- 
ment, under  the  provisions  of  section  338  of 
the  civil  practice  act,  such  contention  Is  an- 
swered by  the  fact  that  no  statement  Is  at- 
tached to  the  Judgment  roll,  and  all  the 
facts  upon  which  the  lower  court  based  Its 
order  do  not  appear  in  the  Judgment  roll. 
Gen.  St.  Nev.  1885,  §  3362;  McCausland  v. 
Lamb,  7  Nev.  238;  Karth  v.  Orth,  10  Cal. 
192;  Harper  v.  Minor,  27  Cal.  107;  Abbott 
V.  Douglass,  28  Cal.  295;  Canal  Co.  v.  Kldd, 
43  Cal.  180;  Stone  v.  Stone,  17  Cal.  513; 
Poole  v.  Caulfield,  45  Cal.  107;  McAbee  y, 
Randall,  41  Cal.  136;  Dooly  v.  Norton,  Id. 
439;    Caulfield  v.  Doe,  45  Cal.  221. 

(Counsel  for  respondents  ask  this  court  to 
strike  out  and  discharge  from  the  record  the 
alleged  answer  of  the  appellants.  This  mo- 
tion must  also  be  sustained.  The  only  pur- 
pose for  which  It  could  be  used  was  as  an 
affidavit  In  support  of  the  motion  to  set  aside 
the  default.  It  was  so  used  In  the  lower 
court  by  express  stipulation.  It  is  not  a 
part  of  the  Judgment  roll,  and  cannot  be  sa 
considered.  Neither  Is  It  properly  certified 
to  this  court  as  an  affidavit  in  support  of  the 
motion  to  set  aside  the  default.  Gen.  St. 
Nev.  1885,  $  3302;  Weinrich  v.  Porteus,  su- 
pra. 

The  only  remaining  matter  for  considera- 
tion is  the  appeal  from  the  Judgment  An 
examination  of  the  Judgment  roll  fails  to  dis- 
close any  error.     The  Judgment  is  sustained 
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by  the  pleadings  and  papers  constituting  tlie 
judgment  roll,  and  must  tlierefore  be  af- 
firmed. 

BELKNAP,  C.  J.,  and  BONNIFIELD,  J., 
concur. 

(5  Kan.  App.  646) 

WALKER  ct  al.  v.  CAMBERN  et  aJ. 

(Coart  of  Appeals  of  Kansas,  Southern  Depart- 
ment. E.  D.     March  3. 1897.) 

InJUSCTIOS — FaRTIBS — NONJOINDEB. 

1.  An  injunction  will  not  be  granted  when 
the  pqrties  who  are  directly  affected  by  its 
operation  are  not  before  the  court. 

2.  Where  the  record  shows  that  the  defend- 
ants in  an  action  for  an  injunction  are  only 
nominal  parties,  and  that  the  real  parties  in  in- 
terest have  not  been  brought  into  court,  and 
where  the  relief  sought  would  bar  the  absent 
parties  from  their  day  in  court,  the  court  should 
refuse  to  grant  the  injunction,  although  the 
defendants  who  are  before  the  court  do  not 
raise  the  question  of  a  defect  of  parties,  either 
by  demurrer  or  answer,  as  required  by  sections 
89,  91,  Code. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Neosho  county;  L. 
StlUwell,  Judge. 

Action  by  Aldace  P.  Walker  and  others 
against  L.  S.  Gambern  and  others.  Judgment 
for  defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

This  action  was  brought  In  the  district  court 
of  Neosho  county,  by  Aldace  F.  Walker,  John 
J.  McCook,  and  Joseph  C,  Wilson,  as  receiv- 
ers of  the  Atchison,  Topeka  &  Santa  F6  Rail- 
road, as  plaintiffs,  against  L.  S.  Cambem,  as 
county  treasurer  of  Neosho  county,  Kan.;  W. 
P.  Wright,  as  coimty  clerk  of  Neosho  county, 
Kan.;  C.  W.  Bennett,  as  sheriff  of  Neosho 
coimty,  Kan.;  the  board  of  county  commis- 
sioners of  Neosho  county,  Kan.;  school  dis- 
trict No.  84,  Neosho  county,  Kan.;  and  the 
township  of  Erie,  in  county  of  Neosho,  Kan.,— 
as  defendants,  to  restrain  the  collectian  of  cer- 
tain taxes  assessed  against  the  property  of 
the  Atchison,  Topeka  &  Santa  V6  B&Uroad 
Company,  which  was,  at  the  time  of  the  com- 
mencement of  this  action,  in  the  hands  of  the 
plaintiffs  as  such  receivers.  Upon  the  hearing 
of  the  case,  the  court  found  for  the  plaintiffs 
as  to  certain  taxes  which  were  levied  by  the 
officers  of  the  defendant  school  district  No. 
84  and  Erie  township,  and  as  to  such  ruling 
and  finding  of  the  court  we  need  not  now  in- 
quire, as  the  same  is  not  now  before  the 
court;  but  as  to  the  special  taxes  set  out  in 
the  second  count  in  the  plaintiffs'  petition  the 
court  decided  adversely  to  plaintiffs,  and  over- 
ruled and  denied  the  injunction,  and  to  the 
judgment  and  decision  of  the  court  upon  the 
matters  set  out  in  said  second  coimt  the  plain- 
tiffs duly  excepted,  and  the  record  of  said 
trial  and  proceedings  is  brought  to  this  court 
for  review. 

The  case  was  submitted  to  the  court  upon 
an  agreed  statetnent  of  facts.    Those  which 


relate  to  the  special  taxes  set  out  in  the  sec- 
ond count,  and  to  such  questions  as  we  are 
called  upon  to  decide  in  this  case,  are  as 
follows: 

"(14)  That  on  the  14tb  day  of  April,  1893, 
J.  W.  Baughman  and  I.  N.  George  pre- 
sented to  the  board  of  county  commissioners 
of  Neosho  county,  Kan„  a  petition  praying 
for  the  construction  of- a  certain  levee,  in 
said  Neosho  county,  under  the  provisions  of 
an  act  of  the  legislature  of  the  state  of 
Kansas  entitled  'An  act  to  provide  for  the 
construction  and  maintenance  of  levees,'  ap- 
proved March  9,  1893,  the  same  being  chap- 
ter 104  of  the  Laws  of  ISSS.  That  after- 
wards such  proceedings  were  had  by  and. 
before  such  board  of  county  commissioners 
that  said  levee  was  caused  to  be  constructed 
as  hereinafter  set  forth,  and  there  was  as- 
sessed to  and  against  said  Atchison,  Topeka 
&  Santa  F6  Railroad  Company  the  sum  of 
$295.06,  which  was  and  is  claimed  by  de- 
fendants to  be  the  just  and  proportionate 
share  of  said  railroad  company  for  the  costs 
of  construction  of  said  levee.  A  true,  full, 
complete,  and  certified  transcript  of  all  the 
proceedings  had  in  and  about  the  construc- 
tion of  said  levee  and  the  assessment  of  said 
benefits  Is  hereto  attached,  marked  'Exhibit 
T>,'  and  is  made  a  part  of  these  agreed  facts. 
The  said  railroad  company  appeared  before 
the  board  of  viewers  by  M.  N.  Wells,  resi- 
dent engineer,  and  presented  its  claim  for 
damages  for  $1,(X)0,  which  is  hereto  attached, 
marked  '1.'  It  is  also  agreed  that  a  bond  was 
filed  subsequent  to  tbe  order  of  the  board  of 
county  commissioners  of  November  10,  1893, 
and  approved  by  the  county  clerk,  a  copy  of 
which  is  attached  to  these  agreed  facts, 
marked  '2.' "  "(16)  That  at  the  time  of  the 
assessment  and  the  placing  upon  the  tax 
roll  of  said  sum  of  56,295.06,  as  set  forth  In 
the  preceding  agreed  fact,  said  levee  was  not 
completed,  but  the  same  has  since  said  date 
been  completed.'.' 

"No.  1.  Application  for  Damages.  To  Da- 
vid Miller,  Wm.  Beemer,  and  C.  H.  Howke, 
viewers  engaged  in  laying  out  a  levee,  the 
line  of  which  is  described  as  follows:  Start- 
ing 40  rods  north  of  the  north  line  of  Sec. 
15,  township  28  south,  of  range  19  east, 
commencing  on  the  bluff  on  the  right  of  way 
of  the  Southern  Kansas  Railway  Company, 
now  operated  by  the  Atchison,  Topeka  & 
Santa  F6  Railroad  Company;  thence  west  to 
the  Neosho  river;  thence  down  the  river  to 
a  point  40  rods  south  of  the  center  of  Sec.  16 
—28  S.,  R.  19  east;  thence  east  to  a  spring 
branch,  about  80  rods;  thence  northeast  to 
the  said  right  of  way  of  the  Southern  Kansas 
Railway,— In  Neosho  county,  Kansas,  as  pe- 
titioned for  by  J.  W.  Baughman  and  others. 

"Gentlemen:  The  Southern  Kansas  Rail- 
way Company  respectfully  claims  (|1,000.00) 
one  thousand  dollars  as  Its  damages  and 
compensation  on  account  of  the  laying  out  of 
said  leree  over  Its  right  of  way  in  the  west 
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half  of  Sec.  15,  T.  28  S.,  R.  19  east  of  the 
6th  principal  meridian,  In  Neosho  county, 
Kansas..  The  Southern  Kansas  RaUway 
Company,  by  M.  N.  Wells,  Its  Resident  En- 
gineer. Dated  at  Chanute,  Kansas,  May  3d, 
1893." 

Indorsed:  "Filed  June  21st,  1893.  T.  W. 
Reynolds,  Co.  Clerk." 

"Dec.  2, 1893.  In  the  Matter  of  the  Baugh- 
man  Levee.  It  is  ordered  by  the  board  that 
upon  the  filing  with  the  county  clerk  of  a 
bond  for  the  faithful  performance  of  and 
completion  of  said  work,  according  to  his 
proposition  and  the  specifications,  within  the 
time  specified,  as  follows:  That  portion  ly- 
ing along  the  river  bank  to  be  completed  on 
or  before  the  Ist  day  of  May,  1894,  and  that 
portion  lying  between  the  river  and  the  rail- 
road, on  the  south  end  of  said  Baughman's 
land,  to  be  finished  by  Jan.  1st,  A.  D.  1895,— 
the  said  Baugbman  Is  hereby  directed  to  pro- 
ceed to  construct  and  complete  his  proportion 
of  said  levee,  as  shown  by  the  specifications, 
forthwith,  and  complete  the  same  as  above 
stated".  It  Is  ordered  by  the  board  that  the 
Co.  clerk  advertise  for  bids  on  work  com- 
pleting of  the  Baughman  levee  for  the  part 
not  yet  let,  amounting  to  about  3,200  cubic 
yards,  and  for  the  sewer  openings  In  said 
levee." 

"Jan.  2,  1894.  The  contract  for  the  earth- 
work on  the  Baughman  levee  is  hereby 
awarded  to  C.  A.  Howke,  whose  bid  was  the 
lowest  presented,  said  Howke  to  receive  11% 
cents  per  cubic  yard,  said  contract  covering 
that  part  of  earthwork  as  follows:  Prom 
station  naught  (0)  to  station  6x57.  Same  to 
be  finished  by  May  1st,  1894.  Said  O.  A. 
Howke  to  file  a  bond  satisfactory  to  the  coun- 
ty clerk,  to  the  amount  of  $600.00,  for  the 
faithful  performance  of  said  contract  This 
January  2, 1894.  In  the  matter  of  the  sewer 
pipe  opening  in  the  Baugbman  levee,  the  con- 
tract for  putting  In  same  was  awarded  to 
J.  Q.  Farmer.  Two  twelve-Inch  openings,  as 
per  specifications  filed  in  county  clerk's  office 
by  the  surveyor,  F.  H.  Greene,  same  to  be 
constructed  for  $40.00  each.  Said  Farmer  to 
file  bond  with  the  county  clerk." 

A.  A.  Hurd,  O.  J.  Wood,  W.  LIttlefleld,  and 
J.  li.  Denison,  for  plaintiffs  in  error.  S.  C. 
Brown,  for  defendants  In  error.- 

DENNISON,  P.  J.  (after  stating  the  facts). 
The  question  of  a  defect  of  parties  defend- 
ant is  presented  to  us  in  the  brief  of  defend- 
ants In  error.  The  plaintiffs  In  error  contend 
that  as  the  question  was  not  raised  In  the 
court  below,  either  by  demurrer  or  answer, 
as  required  •  by  sections  89  and  91  of  the 
Code,  they  have  waived  the  questions.  So 
far  as  the  rights  of  the  defendants  them- 
selves are  concerned,  this  must  be  conceded. 
The  record  in  this  ctCse,  however,  shows  that 
the  defendants  in  error  are  only  nominal 
parties  in  interest.  While  they  were  neces- 
sary parties  to  the  injunction,  it  is  of  no  con- 


sequence to  them  whether  the  Injunction  Is 
allowed  or  refused.  Under  the  levee  law  of 
1893,  neither  the  county  nor  the  county  board 
is  liable  until  the  assessments  are  collected 
and  paid  Into  the  county  treasury.  If  the 
injunction  Is  allowed,  the  assessment  will 
never  be  collected.  It  does  not  make  one 
penny  difference  to  the  county  «w  to  any  of 
the  county  officers  whether  the  assessments 
are  ever  collected  or  not.  The  only  persons 
directly  interested  are  the  contractors  who 
did  the  work.  If  the  assessments  are  col- 
lected and  paid  Into  the  county  treasury, 
they  will  get  their  pay.  If  they  are  not  col- 
lected, they  will  not  If  this  Injunction  is 
allowed,  they  have  no  redress.  They  can- 
not recover  from  the  county  officers  nor 
from  the  railway  company.  They  are  abso- 
lutely barred  from  any  right  to  recover  for 
their  work.  If  the  rights  of  the  contractors 
were  not  prejudiced  by  the  injunction  pro- 
ceedings, the  provisions  of  sections  89  and. 
91  of  the  Code  would  apply,  and  the  ques- 
tion of  a  defect  of  parties  defendant  would 
not  be  considered  by  us.  As  their  rights  are 
alTected,  and  as  their  right  to  recover  for 
their  work  Is  absolutely  barred,  If  the'  In 
Junction  is  allowed,  the  court  very  properly 
refused  to  grant  the  Injunction.  For  aught 
tlsat  appears  In  the  record,  the  reason  for  re- 
fusing the  injunction  may  have  been  that 
the  real  parties  to  be  affected  by  the  order 
were  not  in  court  Our  conclusions  In  this 
case  are  In  entire  harmony  with  the  princi- 
ple laid  down  in  State  v.  Anderson,  5  Kan. 
90.  The  opinion  In  that  case  was  rendered 
in  1869,  and  has  been  quoted  and  followed, 
when  applicable,  down  to  the  present  time. 
In  that  case  the  question  of  a  defect  of  par- 
ties was  not  raised  in  the  trial  by  demurrer 
or  answer,  nor  In  the  supreme  court  The 
only  question  submitted  to  the  court  was 
the  validity  of  a  certain  statute.  The  su- 
preme court  Itself  raised  the  question  of  a 
defect  of  parties.  In  delivering  the  opinion 
of  the  court  Chief  Justice  Kingman  says: 
"The  only  question  argued  In  this  court  Is 
the  one  submitted  to  the  district  court  by  the 
stipulation  of  the  parties.  But  whatever 
may  be  the  opinion  of  the  court  on  that  ques- 
tion. If  the  court  below  rightfully  refused  the 
injunction  we  can  do  nothing  more  than  af- 
firm the  decision,  and  we  think  the  court 
very  properly  refused  to  grant  the  injunc- 
tion, for  the  reason  that  the  proper  parties 
were  not  before  it.  The  order  sought  in  this 
«ase  was  not  a  preliminary  Injunction,  the 
granting  of  which  Is  permitted  by  the  238th 
section  of  the  Code,  but  the  final  order  or 
Judgment  in  the  case;  and  It  has  uniformly 
been  held  as  sound  doctrine  that  the  powers 
of  injunction  should  be  applied  with  the  ut- 
most caution.  It  Is  the  strong  arm  of  the 
court  and  to  render  its  operation  benign  and 
useful  it  must  be  exercised  with  great  cau- 
tion and  when  necessity  requires  it  (Attor- 
ney General  v.  Utica  Ins.  Co.,  2  Johns.  Ch. 
878);  and  one  of  the  most  essential  prereq- 
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uisltes  for  a  final  injunction  is  that  all  per- 
sons interested  in  the  subject-matter  and  re- 
sult should'  be  made  parties  (see  Wiser  v. 
Blachly,  1  Johns.  Ch.  43S).  Chancellor  Kent 
observed:  'You  must  have  before  the  court 
all  whose  interests  the  decree  may  touch,  be- 
cause they  are  concerned  to  resist  the  de- 
mand and  prevent  the  fund  from  being  ex- 
liausted  by  collusion.'  The  rule  is  so  obvious- 
ly proper  that  it  needs  no  comnient,  nor  to 
be  supported  by  authority.  In  the  case  last 
referred  to  It  is  stated  that,  while  such  is  the 
general  rule,  it  is  not  of  universal  applica- 
tion, and  cites  some  cases  apparently  re- 
laxing the  strict  rule;  but  no  one  of  them  Is 
In  any  regard  an  authority  for  dispensing 
with  the  necessity  in  this  case  of  bringing 
before  the  court  the  several  railway  compa- 
nies who  are  made  by  the  act  in  question  and 
are  shown  by  the  petition  to  have  a  direct, 
positive,  and  very  large  Interest  In  the  deci- 
sion of  the  question  raised.  If  the  act  of 
the  legislature  is  held  valid,  the  several  com- 
panies receive  the  proceeds  of  the  sale  of 
."iOO.OOO  acres  of  selected  lands;  if  it  is  held 
invalid,  they  lose  that  much.  More  need 
hanlly  be  said  to  show  their  Interest.  Yet 
the  argument  might  be  amplified  by  showing 
that  the  defendant  in  the  suit  has  no  interest 
in  the  decision.  He  is  the  custodian  of  the 
fund  merely,  and  it  Is  of  no  consequence  to 
him  whether  he  has  to  pay  it  to  the  railway 
company  or  to  the  school  fund.  He,  so  far 
its  Interest  1$  concerned.  Is  entirely  Indiffer- 
ent; and,  while  he  Is  properly  made  a  party 
to  the  suit,  he  Is  only  nominally  a  party,  with- 
out any  Interest  In  defending  or  resisting  the 
prosecution  of  the  suit  The  real  persons  inter- 
ested In  the  resistance  of  the  prayer  of  the  pe- 
tition, and  the  only  ones,  are  the  railroad  com- 
panies, and,  without  their  being  in  court,  no 
final  order  could  be  made,  and  until  they  were 
made  parties  no  order  of  any  kind  ought  to 
be  permitted.  We  think  the  court  properly 
refused  to  grant  the  injunction  on  this 
ground.  •  •  •  It  would  not  only  be  against 
the  plain  decisions  In  such  cases,  but  would 
shock  the  sense  of  common  Justice  of  man- 
kind, if  a  court  should  finally  pass  upon  the 
merits  of  the  question.  Involving  interests  so 
direct  and  so  vast,  without  the  parties  to  be 
affected  by  the  decision  having  had  an  op- 
portunity to  be  heard  in  the  court.  In  the 
language  of  Mr.  Justice  Tremble,  delivering 
the  opinion  of  the  court  in  Mallow  v.  Hinde, 
12  Wheat.  197:  'Such  a  proceeding  would  be 
contrary  to  the  rules  which  govern  the  courts 
of  equity,  and  against  the  principles  of  nat- 
ural justice.'  And  again  the  learned  jmlge 
observes:  'We  do  not  put  this  case  upon  the 
ground  of  jurisdiction,  but  upon  a  much 
broader  ground,  which  must  equally  apply 
to  all  courts  of  equity,  whatever  may  be 
their  structure  as  to  Jurisdiction.  We  put 
it  on  the  ground  that  no  court  can  adjudicate 
directly  upon  a  person's  rights  without  the 
party  being  either  actually  or  constructively 
before  the  court'     Authorities  without  limit 


might  be  cited  sustaining  the  same  view,  but 
It  is  not  deemed  necessary." 

The  Judgment  of  the  district  court  is  af- 
firmed.   All  the  judges  concurring. 


(3  Kan.  App.  549> 
ROUSE  v.  DOWNS. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, E.  D.     March  3.  1S97.) 
Pleading— NEOLiOENCB—lssTRCCTiosa  —  Co-Eji- 

PLOTES. 

1.  Where  a  petition  contains  unnecessary  al- 
ienations and  phrases,  which  are  treated  in  the 
trial  of  the  case  as  surplusage;  where  there  is 
no  claim  that  the  defendant  is  misled  thereby: 
where  no  evidence  is  admitted  to  sustain  them; 
where  no  instructions  are  based  thereon;  where 
they  are  not.  considered  by  the  jury,  and  they 
furnish  no  basis  for  the  judgment, — held,  that  no 
prejudicial-  error  was  committed  in  overruling 
the  motion  to  make  more  definite  and  certain. 

2.  Where  the  petition,  in  an  action  in  which 
exemplary  damges  are  recoverable,  charges  neg- 
ligence, and  the  qualifying  adjectives,  "gross, 
wanton,  and  criminal,"  are  used  to  qualify  the 
word  "negligence,"  these  words  were  properly 
treated  as  surplusage,  and  the  petition  states 
a  cause  of  action. 

3.  Where  the  jury  finds  the  plaintiff  entitii-d 
to  only  those  items  which  are  allowed  her  under 
the  law,  the  defendant  cannot  complain  Ijecau^e 
tlie  court  refuses  to  instruct  the  jury  that  they 
cannot  find  any  other  items. 

4.  In  the  giving  of  instructions  the  court  can 
state  the  law  in  its  own  language. 

5.  It  is  not  error  to  refuse  to  give  an  instruc- 
tion, when  tlie  jury  find  against  the  theory  upon 
which  it  is  predicated. 

C.  Where  a  switch  is  constructed  under  th^ 
supervision  and  control  of  a  division  road  mas- 
ter in  the  line  of  his  duty,  such  road  master  is 
the  representative  of  the  railway  company: 
and,  where  the  issue  Is  as  to  whether  it  is  pn.>i>- 
erly  constructed,  the  court  does  not  err  in  re- 
fusing to  instruct  the  jury  that,  if  the  -switch 
was  constructed  by  the  section  men  and  work 
gang,  said  empioyfis  would  be  co-employ€s  of  a 
deceased  fireman,  and  for  any  negligence  of 
such  co-employ^  the  company  would  not  be  lia- 
ble. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Neosho  county: 
L.  StlUwell,  Judge. 

Action  by  Elmina  Downs  against  Henry 
C.  Rouse,  receiver  of  the  Missouri,  Kansas  & 
Texas  Railway.  Judgment  for  plaintiff,  and 
defendant  brings  error.     Affirmed. 

T.  N.  Sedgwick,  for  plaintiff  in  error.  C. 
A.  Cox  and  J.  L.  Denison,  for  defendant  in 
error. 

DENNISON,  J.  This  action  was  brought 
in  the  district  court  of  Neosho  county,  by  Ei- 
mlna  Downs  as  plaintiff  against  the  receiver 
of  the  Missouri,  Kansas  &  Texas  Railway 
Company  as  defendant,  to  recover  the  daxn- 
ages  sustained  by  reason  of  the  death  of  ber 
minor  son,  Major  W.  Downs,  who  was  killed 
in  a  railroad  wreck  while  acting  in  the  ca- 
pacity of  fireman  in  the  employ  of  said  rt^ 
celver.  It  is  conceded  that  the  deceased  was 
a  fireman  In  the  employ  of  the  receiver  uf 
the  Missouri,  Kansas  &  Texas  Railway,  and 
at  the  time  of  his  death  was  engaged  in  tbe- 
discbarge  of  his  duties  as  such  flreinao  be- 
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tween  Paola  and  CoffeyvlUe,  Kan.,  on  what 
Is  known  as  the  '"Kansas  City  &  Pacific  Divi- 
sion of  the  Missoui-i,  Kansas  &  Texas  Rail- 
way System."  On  the  24th  day  of  May,  1890, 
the  employes  of  the  receiver  had  put  In  a 
switch  and  switch  connection  at  a  small  sta- 
tion on  the  line  of  said  road,  linown  as 
"Bangor,"  which  Is  some  12  or  13  miles  south 
of  Paola,  Kan.,  and  connected  said  switch 
with  the  main  line  of  the  Kansas  City  & 
Pacific  division  of  said  railroad.  At  about  3 
o'clock  of  the  morning  of  the  25th,  being 
Sunday  morning,  the  train  on  which  Downs 
was  acting  as  fireman  came  down  over  this 
switch,  and  the  engine  Jumped  the  track  at 
or  about  this  switch  connection,  which  re- 
sulted in  a  very  disastrous  wreck,  in'  which 
the  engine  was  nearly  turned  around  and 
thrown  upon  its  side,  and  several  cars  upon 
the  switch  and  In  the  train  were  demolished, 
and  engineer  Caskey  and  fireman  Downs 
were  so  badly  injured  that  they  died  shortly 
afterwards.  After  the  wreck  it  was  discov- 
ered that  there  was  an  indenture  in  the  end 
of  one  of  the  rails  at  the  switch  connection, 
as  though  it  had  been  struck  by  the  fiange  of 
a  wheel.  The  verdict  of  the  jury  was  in  fa- 
vor of  the  plaintiff  below  for  the  sum  of  $500, 
of  which  $250  was  for  loss  of  the  society, 
comfort,  and  protection  of  her  son,  and  $250 
was  for  the  loss  of  his  support  from  the  time 
of  his  death  until  he  should  arrive  at  the  age 
of  21  yeare.  Judgment  was  rendered  upon 
the  verdict,  and  the  defendant  below  brings 
the  case  here  for  review. 

The  errors  complained  of  are  discussed  un- 
der four  subdivisions,  as  follows:  First,  In 
overruling  the  motion  to  make  the  petition 
more  definite  and  certalQ,  second,  the  peti- 
tion does  not  state  a  cause  of  action;  third, 
in  overruling  the  demurrer  to  the  evidence  of 
the  plaintiff  below,  and  refusing  to  instruct 
the  jury  to  find  for  the  defendant  below; 
fourth,  in  the  instructions  refused  by  the 
court. 

It  Is  probable  that  the  petition  was  a  little 
more  descriptive  than  was  necessary.  How- 
ever, we  cannot  ascertain  wherein  the  rights 
of  the  plaintiff  In  error  were  prejudiced  there- 
by. The  unnecessary  allegations  or  phrases 
were  treated  as  surplusage  upon  the  trial. 
It  is  not  claimed  that  the  defendant  was  mis- 
led thereby,  or  that  any  evidence  was  admit- 
ted to  sustain  the  objectionable  allegations  of 
the  petition.  Neither  were  the  Instructions 
based  thereon,  nor  were  they  considered  by 
tho  Jury.  They  certainly  do  not  furnish  any 
basis  for  the  judgment  rendered.  No  prejudi- 
cial error  was  committed  in  the  overruling  of 
the  motion  to  make  the  petition  more  definite 
and  certain. 

The  second  subdivision  charges  that  the  pe- 
tition does  not  state  a  cause  of  action.  The 
petition  alleges  that  the  defendant  below  care- 
lessly, negligently,  and  unskillfuUy  construct- 
ed the  switch  on  the  24th  day  of  May,  1800, 
and  that  the  rails  and  the  switch  connection 
were  put  together  and  left  in  an  unfinished 


condition  and  in  a  dangerous,  unsafe  man- 
ner; that  by  reason  thereof  the  train  ran 
oft  the  track,  causing  the  wreck  which  crush- 
ed the  skuU  of  the  said  Major  W.  Downs,  and 
scalded  and  wounded  him  so  much  that  he 
shortly  afterwards  died.  After  these  allega- 
tions occurs  the  following  statement:  "That 
the  death  of  said  Major  W.  Downs  and  the 
wreck  which  caused  his  death  was  caused  by 
the  gross,  wanton,  and  criminal  negligence 
of  the  said  defendant,  his  agents  and  serv- 
ants, in  the  careless,  unskillful,  and  negligent 
manner  in  which  said  switch  and  siding  were 
built  and  connected  with  the  main  line  or 
track,  and  the  negligent  manner  in  which 
the  irons  or  rails  of  said  main  track  were  re- 
laid,  and  in  the  careless  and  negligent  man- 
ner in  which  said  switch  was  left  on  the 
night  of  said  wreck,  and  in  the  insecure,  un- 
safe, and  dilapidated  condition  of  said  track, 
switch,  and  switch  connection  at  said  place 
of  injury;  that  said  Major  W.  Downs  was 
without  fault  or  negligence  in  the  premises." 
It  is  contended  that  the  words  "gross,  wan- 
ton, and  criminal,"  used  to  qualify  the  word 
"negligence,"  makes  this  an  action  for  ex- 
emplary or  vindictive  damages,  and  that  no 
damages  are  claimed  by  reason  of  common 
or  ordinary  negligence.  The  other  allega- 
tions not  upholding  a  claim  for  exemplary 
damages,  it  is  contended  that  the  petition  fails 
to  state  a  cause  of  action.  No  authorities  are 
cited  to  maintain  this  novel  proposition.  The 
petition  states  a  cause  of  action,  and  states  it 
quite  strongly.  The  qualifying  adjectives, 
"gross,  wanton,  and  criminal,"  were  prop- 
erly Ignored  in  the  trial  of  the  case,  and  the 
case  was  tried  as  an  action  for  ordinary  negli- 
gence. These  words  were  also  properly  treat 
ed  as  surplusage. 

The  third  subdivision  complains  of  the 
overruling  of  the  demurrer  of  the  defend- 
ant below,  and  the  refusal  of  the  court  to 
instruct  the  jury  to  find  In  his  favor.  In 
support  of  this  complaint,  plaintiff  in  error 
contended  that  there  was  an  absolute  lack 
of  evidence  tending  to  establish  the  fact 
that  at  or  prior  to  \he  time  of  the  wreck 
there  was  any  defect  in  the  construction  of 
the  switch  or  the  manner  of  its  connection 
with  the  main  track,  and  that,  if  there  was 
such  a  defect,  such  defect  must  have  been 
the  cause  of  the  wreck,  and  must  either  have 
been  known  to  the  company  or  Its  proper 
ofticers,  or  that  by  the  use  of  reasonable  and 
ordinary  care  it  would  have  known  of  it. 
The  pleadings  and  the  evidence  in  this  case 
were  based  largely  upon  the  defective  condi- 
tion of  the  switch  and  its  connection  with 
the  main  track  as  aforesaid.  The  plaintiff 
below  contended,  and  sought  to  prove,  that 
the  switch  and  the  connection  were  con- 
structed under  the  supervision  of  the  divi- 
sion road  master,  and  that  the  rails  consti- 
tuting the  switch  proper  were  not  in  align- 
ment with  the  rails  of  the  main  track,  and 
that  by  reason  thereof  a  portion  of  the 
switch  rail  extended  past  the  main  line  rail 
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BO  aa  to  leave  what  Is  called  In  railroad  par- 
lance a  "lip";  that  the  flange  of  the  engine 
trucks  struck  the  end  of  the  rail,  which  pro- 
jected on  the  lip,  and  climbed  .upon  the  top 
of  the  rail,  and  ran  off^  thereby,  causing  the 
wreck.  The  plaintlfF  below  also  contended 
that  the  railway  company  was  careless,  un- 
skillful, and  negligent  In  the  construction  of 
the  switch  and  the  connections  as  aforesaid, 
and  left  them  in  an  unfinished,  dangerous, 
and  unsafe  manner.  Conductor  Moran,  who 
was  in  charge  of  the  train  at  the  time  of  the 
wreck,  testified  on  behalf  of  the  plalntlfC  be- 
low that  he  examined  the  track  where  the 
engine  left  It,  shortly  after  the  wreck  oc- 
curred, and  he  describes  its  condition  as  fol- 
lows: "I  noticed  the  switch  was  entirely 
out  of  place,  and  a  heavy  mark  on  the  end 
of  the  west  rail;  and  this  mark  continued 
on  the  top  of  the  rail  until  It  reached  the 
frog,  and  at  the  point  the  engine  left  the 
track.  The  marks,  as  above  stated,  were, 
in  my  opinion,  made  by  the  flange  of  the 
trucks  of  the  engine  at  the  time  of  the  dis- 
aster which  was  the  cause  of  the  wreck.  I 
noticed  the  Up  of  the  switch  at  the  Joint 
where  the  engine  left  the  track  had  a  heavy 
mark  on  It,  as  if  having  been  struck  by  the 
flange  of  the  trucks  of  the  engine."  Brake- 
man  Lamont,  who  was  on  the  wrecked  train, 
testified  that  he  examined  the  switch  or 
track  after  the  accident,  and  he  describes 
Its  condition  as  follows:  "Well,  at  the  end  of 
the  switch  I  could  see  where  I  thought  the 
engine  or  some  of  the  cars  had  jumped  the 
ralL  That  switch  was  constructed  on  ties 
just  placed  on  top  of  the  ground.  The  track 
was  not  finished,  but  that  much  of  it  was 
done  the  night  before,  not  yet  having  time 
to  fill  In  the  dirt."  There  was  considerable 
other  evidence  along  this  same  line,  and 
there  was  considerable  evidence  that  there 
was  a  half-inch  Up  at  the  switch  connection; 
that  with  a  half-Inch  Up  the  engine  would 
be  Uable  to  climb;  and  that  a  switch  so  con- 
structed would  not  be  properly  constructed, 
and  would  probably  make  trouble.  This  is 
some  evidence  tending  to  support  the  aUe- 
gations  of  the  petition,  and  was  properly 
submitted  to  the  jury.  To  offset  this  evi- 
dence, the  defendant  below  introduced  a 
piece  of  track  iron  and  a  piece  of  the  flange 
of  a  wheel  to  demonstrate  to  the  jury  that 
the  flange  of  an  engine  could  not  catch  on  a 
half-Inch  Up.  These  Irons  were  by  agree- 
ment of  both  parties  talien  by  the  jury  to 
their  room,  for  them  to  experiment  with, 
and  the  defendant  below  submitted  special 
questions  upon  this  subject  to  the  jury,  and 
received  the  following  special  flndlng^s  there- 
on: "(41)  Is  it  not  a  fact  that  the  switch  at 
Bangor,  where  the  wreck  occurred  in  which 
Downs  lost  bis  life,  was  .properly  construc- 
ed  under  the  supervision  of  division  road 
master  Fisher?  Ans.  We  think  not  (42) 
Is  It  not  a  fact  that  In  the  construction  of 
said  switch  the  employes  of  the  defendant 
used  due  and   reasonable  care?    Ans.  We 


think  not.  (43)  Is  It  not  a  fact  thaf  a  wheel 
of  either  engine  or  cars,  unless  badly  worn. 
wiU  not  catch  and  cUmb  a  half -inch  lip? 
Ans.  We  think  it  might."  "(46)  State  wheth- 
er or  not  there  Is  any  evidence  in  this  case 
that  In  the  construction  of  this  switch  there 
was  left  a  half-inch  Up  on  the  end  of  the 
rail  by  the  parties  who  constructed  it.  Ans. 
There  was  no  evidence  prior  to  the  wreck, 
but  Immediately  after  there  was."  It  is  also 
contended  that  the  defective  switch  connec- 
tion must  not  only  be  shown  to  exist,  but 
that  the  company  either  had  notice  of  the 
defects  complained  of,  or  that  by  the  exer- 
cise of  ordinary  care  and  diUgence  it  might 
have  obtained  such  notice.  Many  authori- 
ties are  quoted  to  sustain  this  contention. 
This  Is  famHiar  law,  and  we  heartily  concur 
In  the  contention.  The  claim  In  this  case 
Is  that  the  defect  In  the  switch  connection 
was  In  Its  construction,  and  that  notice  to 
the  division  road  master,  under  whose  super- 
vision It  was  constructed.  Is  notice  to  the 
railroad  company,  and  that,  therefore,  as  he 
superintended  its  construction,  he  was  aware 
of  its  condition,  and.  If  it  was  defective,  of 
course  he  must  have  known  it  This  was 
properly  submitted  to  the  jury.  The  court 
committed  no  error  In  overruling  the  demur- 
rer to  the  evidence  of  the  plaintiff  below,  nor 
in  refusing  to  instruct  the  jury  to  find  for 
the  defendant  below. 

The  fourth  subdivision  relates  to  the  In- 
structions requested  by  the  defendant  below. 
No.  2  of  which  reads  as  foUows:  "In  case 
you  find  for  the  plaintiff,  you  can  only  find 
for  her-  In  such  amount  as  she  would  have 
been  likely  to  have  received  from  deceased 
from  the  time  of  his  death  until  he  would 
be  21  years  old,  unless  you  further  find  that 
there  was  some  agreement  or  understanding 
between  the  plaintiff  and  deceased  that  he 
should  continue  to  contribute  to  her  support 
after  he  should  become  21  years  old.  Then 
you  can  find  for  the  plaintiff  in  such  further 
sum  .as  deceased  would  In  all  probablUty 
have  contributed  to  her  during  her  expectan- 
cy or  probable  duration  of  life."  The  plain- 
tiff In  error  claims  that  the  refusal  to  give 
this  instruction  was  a  material  error  preju- 
dicial to  his  rights.  In  his  brief  occurs  this 
statement:  "Of  course  It  will  be  pointed  out 
that  the  jury,  notwithstanding  the  court's 
Instructions,  In  their  findings  claim  to  have 
allowed  the  plaintiff  only  such  sum  as  he 
would  have  contributed  to  his  mother  from 
the  time  of  his  death  until  he  would  be  twen- 
ty-one years  of  age;  but  If  the  court  had 
properly  instructed  the  Jury  It  is  probable 
they  would  not  have  allowed  her  anything; 
and  the  fact  that  the  Jury  refused  to  obey 
the  court's  instructions  is  no  justification  or 
excuse  for  the  court's  error." 

In  the  special  verdict  the  jury  found  that 
the  plaintiff  below  was  entitled  to  $250  for 
the  value  of  the  services  of  her  son  until 
he  was  21  years  of  age.  The  other  item  of 
damages  is  not  discussed  In  this  connection. 
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It  seems  to  as  that  the  connsel  for  plaintiff 
in  error  Is  not  consistent  in  bis  claim.  He 
contends  that  the  law  is  that  the  mother  can 
recover  for  the  value  of  the  son's  services 
until  be  is  21  years  old,  and'  that  if  the  court 
had  instructed  the  jury  that  such  was  the 
law  they  would  not  have  given  her  even 
that,  and  that  the  fact  that  the  Jury  refused 
to  obey  the  court's  instructions  is  no  Justi- 
fication for  the  court's  error.  While  It  may 
not  justify  an  error  of  the  court,  If  the  court 
committed  «Tor,  we  may  also  say  that,  if 
the  jury  found  the  plaintiff  below  entitled 
to  the  items  allowed  her  under  the  law,  the 
defendant  below  cannot  complain  that  the 
court  refused  to  so  instruct  the  jury  that 
they  would  not  allow  her  what  she  waa  le- 
gally entitled  to. 

The  court  gave  the  jury  the  following  In- 
struction: "BJveiy  case  must  depend  on  its 
own  circumstances,  and  the  jury  may  talte 
into  consideration  all  the  matters  as  shown 
by  the  evidence  which  go  to  malce  the  life 
of  the  deceased  of  pecuniary  value  to  his 
mother,  and  award  such  compensation  there- 
for, not  exceeding  the  amount  claimed  in  the 
petition,  as  in  the  good  sense  and  sound 
judgment  of  the  jury  would  be  right,  in  ac- 
cordance with  justice  and  equity,  and  war- 
ranted by  the  facts  and  circumstances  of 
the  case."  We  think  this  is  sufficiently  ex- 
plicit, and  under  this  instruction  the  jury 
adopted  tlie  theory  of  plaintiff  In  error  as  to 
the  correct  measure  of  damages.  Surely  he 
is  in  no  condition  to  complain. 

Instructions  Nos.  3  and  4,  aslced  for  by 
plaintiff  in  etrot  and  refused  by  the  court 
read  as  follows:  "(3)  If  you  are  satisfied 
from  all  the  evidence  that  said  switch  was 
properly  constructed,  and  that  the  defend- 
ant, his  servants,  agents,  or  employes,  was 
reasonably  careful  in  its  construction,  you 
will  find  for  the  defendant  (4)  In  case  yon 
find  from  all  the  evidence  that  said  switch 
and  switch  connection  was  constructed  with 
reasonable  care,  and  that  the  same  after- 
wards became  out  of  repair,  you  will  find 
for  the  defendant"  The  court  Instructed 
the  jury  as  follows:  "(13)  If  you  should 
find  from  the  evidence  that  the  defendant's 
servants  and  agents  exercised  ordinary  care 
and  prudence  in  the  replacing  of  the  rails  of 
said  main  tracK  and  in  the  arrangement  of 
the  switch  connection,  so  that,  when  they 
left  the  said  tracit  in  a  completed  and  finish- 
ed condition,  the  said  railroad  traclc  was  rea- 
sonably safe  for  use  of  defendant's  employes 
running  and  operating  trains  thereon,  then, 
and  under  these  circumstances,  the  defend- 
ant Is  not  liable  in  this  action,  and  the  plain- 
tiff would  not  be  entitled  to  recover,  unless 
you  should  find  the  defendant  llaUe  under  the 
circumstances  indicated  in  the  following  in- 
■tmcdon:  In  connection  with  the  foregoing 
Instmctlon,  and  as  modifying  the  same,  you 
are  instructed  that  If  you  find  that  the  said 


traclc  and  switch  were  constructed  with  ordi- 
nary care  and  prudence,  and  that  the  same,  as 
completed,  were  in  a  condition  of  reasonable 
safety  as  before  explained,  but  if  you  should 
find  that  intermediate  the  completion  of  said 
work  and  the  derailing  of  the  train  said  track 
and  switch  connection  became  out  of  repair  so 
that  the  accident  in  question  occurred,  then, 
and  under  those  circumstances,  if  they  exist- 
ed, the  defendant  would  not  be  liable  for  the 
said  switch  and  switch  connections  getting  out 
of  repair,  unless  the  servants  and  agents  of 
said  defendant  whose  duties  were  to  see  to 
the  condition  of  the  track  and  switch  connec- 
tions had  actual  notice  of  the  alleged  defects, 
or  in  the  exercise  of  ordinary  care  and  pru- 
dence should  have  acquired  such  notice  and 
should  have  remedied  the  same."  We  think 
the  instructions  given  cover  the  same  ground 
as  those  refused.  The  court  can  state  the  law 
In  its  own  language. 

Another  reason  why  the  court  did  not  err  in 
refusing  to  give  Instructions  3  and  4  is  that 
they  are  predicated  upon  the  theory  that  the 
switch  connection  was  properly  constructed, 
and  that  reasonable  care  was  used  In  its  con- 
struction. The  jury  8i>eclally  find  that  the 
switch  connection  was  not  properly  construct- 
ed, and  that  reasonable  care  was  not  used  in 
its  construction.  It  has  repeatedly  been  held 
that  it  Is  not  error  to  refuse  to  give  an  Instruc- 
tion when  the  jury  find  against  the  theory  upon 
which  it  is  predicated. 

Instruction  No.  8,  asked  for  by  the  plaintiff 
in  error  and  refused  by  the  court  reads  as  fol- 
lows: "If  the  jury  believe  from  all  the  evi- 
dence in  this  case  that  the  switch  and  switch 
connection  at  -Bangor  was  constructed  and 
made  by  the  section  men  and  work  gang, 
said  employes  would  be  the  co-employSs  of 
the  deceased.  Major  W.  Downs,  and  for  any 
negligence  of  any  of  said  co-employte  the 
defendant  herein  would  not  be  liable,  and 
you  must  find  for  the  defendant"  It  Is 
claimed  that  the  court  erred  in  recusing  to 
give  this  instruction.  The  plea4lBg8  put  In 
issue  the  question  of  whether  this  work  was 
done  ifnder  the  supervision,  direction,  and 
control  of  the  vice  principal  and  managing 
agents  for  that  class  of  work  for  the  com- 
pany. The  evidence  is  uncontradicted  that 
division  road  master  Fisher  superintended 
the  construction  of  the  switch  connection. 
In  Railroad  v.  Moore,  31  Kan.  197, 1  Pac.  644, 
it  was  held  that  a  road  master  is,  in  the  line 
of  his  duty,  the  representative  of  the  com- 
pany. In  special  question  41,  supra,  it  is 
assumed  by  the  plaintiff  in  error  that  the 
switch  was  constructed  under  the  supervi- 
sion of  road  master  ,Pisher,  and  the  ques- 
tion seems  to  be  whether  it  had  been  prop- 
erly constructed.  We  think  there  was  no 
evidence  upon  which  to  base  instruction  No. 
6,  and  the  court  did  not  err  In  refusing  to 
give  It  The  judgment  of  the  district  court 
is  affirmed.     All  the  judges  concurring. 
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(5  Kan.  App.  560) 

SCOTT  T.  BEARD  et  al. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, E.  D.     March  3.  1S97.) 

FouEios  Statutes  —  Puesl-mptioss  —  Review  on 
Appeal— Replevin — Judome.st — Byidence. 

1.  Where  the  statutes  of  another  state  are 
not  introduced  in  evidence,  they  will  be  pre- 
sumed tu  be  the  same  as  the  statutes' of  our 
own  stiite  upon  the  same  subject. 

2.  AVhere  the  facts  and  circumstances  sur- 
rounding an  assignment  and  the  evidence  of 
the  parties  to  it  tend  to  8ho'<v  that  tlie  assign- 
ment was  made  with  the  intent  upon  the  part 
of  the  assignor  to  hinder,  dclaj',  or  defraud  his 
creditors,  and  the  trial  court,  upon  the  evidence 
introduced,  finds  that  the  assignment  is  void, 
we  cannot  disturb  its  findings. 

3.  Whore  the  plaintiff  has  secured  the  prop- 
erty in  controversy  in  a  replevin  action  in  which 
the  defendant  is  found  to  have  a  special  owner- 
ship, the  judgment  should  be  for  a  return  of 
the  propert}',  or,  in  case  a  return  cauuot  be 
liad,  then  for  an  amount  equal  to  the  value  of 
the  special  ownership,  not  to  exceed  the  value 
of  the  property. 

4.  Where  a  company  is  sued  as  a  partnership 
in  an  action  to  replevin  attached  properly,  and 
there  is  nothing  to  show  that,  at  the  time  the 
suit  was  brought,  it  was  not  a  partnership,  or 
that  at  the  time  of  the  trial  it  had  ceased  to 
own  and  retain  the  right  to  collect  its  accounts 
as  such,  hrlfl,  that  the  court  did  not  err  in  ren- 
dering judgment  in  favor  of  the  members  of 
the  partnership,  although  one  of  the  members 
testified  at  the  trial  that  the  company  was 
then  incorporated. 

5.  It  is  not  material  error  for  the  court  to  ex- 
clude testimony  as  to  the  expenses  incurred  by 
the  plaintiff  in  caring  for  replevied  property,  or 
in  defending  the  title  to  it,  when  the  court  finds 
against  the  plaintiff  on  the  merits  of  the  case. 

C.  The  evidence  objected  to  in  this  case  has 

been  carefully  examined,  and  we  think  that  the 

'  material  rights  of  the  plaintiff  in  error  were  not 

prejudiced  b.v  any  undue  influence  the  evidence 

complained  of  may  have  had  upon  the  judge. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Miami  county; 
John  T.  Burrls,  Judge. 

Action  by  William  J.  Scott,  assignee  of  M. 
J.  Fullcerson,  against  John  Beard  and  oth- 
ers. Judgmonit  for  defendants,  dnd  plaintiff 
brings  error.    AflBnned. 

J.  F.  Perdue  and  Wm.  J.  Scott,  for  plain- 
tiff in  error.  Spen-y  Baker  and  Grant  I. 
Kosenweig,  for  defendants  in  error. 

DENNISON,  P.  J.  This  is  an  action  in  re- 
plevin brought  in  the  district  court  of  Miami 
county  by  William  J.  Scott,  assignee  of  M. 
J.  Fulkersou,  aii  plaintiff,  against  John 
Beard,  Robert  E.  Mathews,  John  Doggett, 
B.  K.  Bacon,  G.  B.  Peck,  R.  B.  Harris,  and 
F.  B.  Heath,  x>artners,  doing  business  as  the 
Doggett  Dry-Goods  Company,  and  All)ert 
X.  Church,  as  defendants,  to  recover  the 
possession  of  one  span  of  horses,  one  two- 
seated  carriage,  and  one  set  of  double  har- 
ness alleged  to  be  of  the  value  of  $250,  and 
for  $100  damages  for  the  wrongful  detention 
and  expenses  incurred  thereby.  An  order 
of  delivery  was  issued,  and  the  property 
was  delivered  to  the  plaintiff,  who  retained 
and  has  since  sold  It.  M.  J.  Fulkerson,  on 
September  17,  1891,  made  a  voluntary  as- 
signment of  his  property  to  Scott,  as  as- 


signee, which  was  filed  for  record  in  the 
office  of  the  record  of  deeds  ot  Jackson 
county.  Mo.,  the  residence  of  the  parties  to 
the  assignment  b^lng  In  Kansas  City,  Mo. 
Scott  claims  the  property  by  virtue  of  the 
assignment,  as  the  property  of  said  Fulker- 
son. John  Beard,  as  constable,  by  virtue  of 
a  writ  of  attachment  duly  issued  to  him  by 
a  Justice  of  the  peace,  in  an  action  in  wtilch 
the  Doggett  Dry-Gfoods  Company  was  plain- 
tiff and  M.  J.  Fulkerson  was  defendant,  did 
on  the  19th  day  of  September,  1891,  levy  up- 
on the  proi)erty  In  controvei^y,  and  claims 
the  property  under  such  levy.  The  validity 
of  the  assignment  was  the  real  question  at 
issue  In  the  court  below,  and  is  the  main  _ 
question  to  be  determined  by  this  court. 
The  case  was  tried  by  the  court  below  with- 
otit  a  jury,  and  judgment  was  for  the  de- 
fendants. 

The  evidence  shows  that  the  defendant  In 
the  attachment  suit,  M.  J.  Fulkerson,  was 
the  proprietor  of  a  laundry  located  at  No. 
13J2  Main  street,  Kansas  City,  Mo.,  and  also 
proprietor  of  a  towel-supply  establishment 
located  at  No.  1816  Main  street,  Kansa.s 
City,  Mo.;  and  in  the  montih  of  September, 
1891,  he  made  a  bill  of  sale  of  the  towel- 
supply  establishment  to  his  brother  Alvin  C. 
Fulkerson,  the  eonsidenition  named  In  the 
bill  of  sale  being  55,0(X>;  and  he  took  from 
his  brother  Alvin  C.  Fulkei*son  18  proml.s- 
sory  notes,  payable  at  intervals  of  3  mortths 
apart,  the  first  maturing  3  months  from  date 
of  execution,  and  the  last  maturing  54 
months  from  date  of  executloi),  amounting 
In  the  aggregate  ti  $4,500;  and  he  took 
from  his  brother  Alvin  C.  Fulkerson  a  mort- 
gage upon  the  property  mentioned  In  the  bill 
of  sale,  to  secure  those  promissory  notes, 
and  then  transferred  the  notes  to  his  wife; 
and  he  gave  a  deed  of  trust  upon  the  laun- 
dry at  No.  1312  Main  street  for  the  benefit 
of  his  wife  and  the  .National  Bank  of  Kan- 
sas City,  and  then  made  the  assignment  to 
the  plaintiff  in  this  action.  The  bill  of  sale 
to  Alvin  C.  Fulkerson  and  the  chattel  mort- 
gage from  him  to  M.  J.  Fulkerson  and  the 
deed  of  assignment  to  the  plaintiff,  William 
J.  Scott,  were  all  filed  for  record  September 
17,  1891,  at  9  o'clock  a.  m.,  9:02  a.  m.,  and 
11:12  a.  m.,  respectively. 

The  contention  of  the  defendants  is  that 
the  sale  of  the  toiwel-supply  establishment 
to  his  brother  Alvin,  taking  from  him  the 
notes  and  chattel  mortgage,  and  the  trans- 
fer of  the  notes  to  his  wife,  the  execution  of 
the  deed  of  trust  upon  the  laundry  for  the 
benefit  of  his  wife  et  al.,  and  the  assign- 
ment to  Scott,  were  all  parts  of  one  single 
scheme  upon  the  part  of  M.  J.  Fulkerson  to 
hinder,  delay,  and  defraud  his  creditor.-*, 
and  that,  therefore,  the  assignment  is  void, 
under  paragraph  31C2  of  the  Kansas  Gen- 
eral Statutes  of  1889,  which  rends  as  fol- 
lows: "31C2.  Every  gift,  grant  or  convey- 
ance of  lands,  tenements,  hereditaments, 
rents,  goods   or   chattels,  and  every  bond. 
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'Judgment  or  execution,  made  or  obtained 
with  intent  to  hinder,  delay  or  defraud  ci-ed- 
itors  of  their  just  and  lawful  debts  or  dam- 
ages, or  to  defraud,  or  to  deceive  the  per- 
son or  persons  who  shall  purchase  such 
lands,  tenements,  hereditaments,  rents, 
goods  or  chattels  »haU  be  deemed  utterly 
void  and  of  no  effect."  Scott  testified  that, 
at  the  time  of  the  making  of  the  assignment, 
Fulkerson  told  him  that  two  or  three  suits 
had  been  brought  against  him,  and  the  par- 
ties were  about  to  take  Judgment,  and  would 
levy  upon  his  property,  and  he  was  afraid 
that,  if  they  did,  the  property  would  be  sac- 
rificed. Fulkerson  testified  that  he  told 
Scott  that  he  had  some  suits,  and  he  did  not 
know  whether  he  could  seittle  them  or  not, 
And  that  he  would  like  to  make  an  assign- 
ment to  him.  If  the  statutes  of  frauds  of 
Missouri  are  the  same  as  in  Kansas,  and  the 
assignor  made  the  conveyance  of  assign- 
ment for  the  purpose  of  hindering,  delaying, 
or  defrauding  his  creditors  of  their  Just  and 
lawful  dues,  the  assignment  is  void.  The 
statutes  of  Missouri  relative  to  frauds  are 
not  in  evidence,  and  we  must  presume  they 
are  the  same  as  the  statutes  of  Kansas  upon 
this  subject.  The  question,  then.  Is:  Did 
M.  J.  Fulkerson  make  the  assignment  with 

'  the  inrtent  to  hinder,  delay,  or  defraud  bis 
creditors?  There  was  considerable  evidence 
tending  to  show  tha/t  ttie  assignment  was 
fraudulent,  and  there  was  some  conflict  in 
the  evidence.  The  testimony  was  partly  by 
deposition,  and  partly  by  an  oral  examina- 
tion of  witnesses.  The  court,  by  its  finding 
for  the  defendants,  determined  this  question 
In  their  favor.  We  cannot' inquire  into  the 
suflSciency  of  the  evidence,  except  to  deter- 
mine that  there  is  some  evidence  tending  to 
establish  fraud  In  this  case.  There  is  abun- 
dance of  it,  and  we  are  boui^d  by  the  find- 
ing of  the  trial  court.  Almost  every  volume 
of  the  reports  contains  one  or  more  decisions 
of  ova  supreme  court  that  the  verdict  of  a 
jury  which  has  been  approved  by  the  judge 
cannot  be  questioned  In  this  court  If  there 
is  some  competent  evidence  to  upliokl  it. 
"The  findings  of  a  trial  court,  being  based 
upon  conflicting  testimony,  are  as  conclu- 
sive as  the  veiTdict  of  a  jury,  and  therefore 
cannot  be  successfully  assailed  in  this 
court."  Bentley  v.  Brown,  S7  Kan.  14,  14 
Pac.  434. 

The  counsel  for  plaintiff  In  error  argue  that, 
to  uphold  the  attachment,  the  assignment 
must  upon  its  fac<e  show  an  actual  personal 
intent  upon  the  part  of  the  defendant  to  de- 
fraud his  creditors,  and  cite  McPike  v.  At- 
well,  34  Kan.  142,  8  Pac.  118,  and  Cooper  v. 
Clark,  44  Kan.  358,  24  Pac.  422,  to  sustain 
this  position.  We  do  not  so  understand  the 
authorities  cited.  In  McPIke  v.  Atwell,  su- 
pra, the  plaintiffs  relied  upon  the  deed  of  as- 
signment to  show  fraud  in  its  execution  suf- 
ficient to  sustain  .in  attachment.  There  was 
no  evidence  introduced  tending  to  show  a 
fraudulent  intent,  and  the  supreme  court  held 


that  the  mere  fact  that  it  was  defectively 
executed,  or  that  it  contained  provisions  not 
authorized  by  the  statute,  is  not  sufficient  to 
sustain  an  attachment  upon  the  property  as- 
signed upon  the  ground  of  fraud,  but  that, 
where  the  deed  of  assignment  was  the  only 
evidence  introduced  to  show  such  fraud,  it 
must  upon  its  face  show  an  actual  personal 
Intent  upon  the  pait  of  the  assignor  to  de- 
fraud his  creditors.  In  the  case  at  bar  there 
was  an  abundance  of  evidence  tending  to 
show  that  the  deed  of  assignment  was  con- 
ceived In  fraud,  and  the  case  of  McPtke  v. 
Atwell,  supra,  is  not  for  that  reason  a  simi- 
lar case,  nor  is  the  same  question  involved  , 
therein.  In  Cooper  v.  Clark,  supra,  the  su- 
preme court  held  that  "where  a  deed  of  as- 
signment for  the  benefit  of  creditors  is  ex- 
ecuted in  good  faith,  and  without  any  wi-ong- 
ful  intent,  but  is  so  defectively  executed  as 
to  render  It  void,  held,  that  the  execution  of 
such  instrument  in  such  manner  Is  not  suffi- 
cient of  itself  to  authorize  an  attachment 
against  property."  We  can  see  no  applica- 
tion of  that  principle  In  this  case.  The  judg- 
ment was  for  the  return  of  the  property,  or. 
In  case  such  a  return  cannot  be  had,  for  an 
amount  equal  to  the  judgment  and  costs  in 
the  attachment  proceeding.  The  plaintiff 
in  error  contends  that  the  judgment  should 
have  been  for  the  value  of  the  property,  in- 
stead of  for  the  amount  of  the  judgment  and 
costs.  The  judgment  was  correctly  rendered 
for  a  return  of  the  property,  oi',  in  case  a 
return  cannot  be  had,  for  an  amount  equal 
to  the  special  ownership  of  the  defendants 
therein.     Wolfley  v.  Rising,  12  Kan.  535. 

The  plaintiff  in  error  contends  that  the 
court  erred  iu  rendering  judgment  in  favor 
of  the  individual  memtters  of  the  partnership, 
for  the  reason  that  It  is  an  incorporated  com- 
pany. The  attachment  suit  was  brought  by 
the  Doggett  Dry-Goods  Company,  and  it  de- 
clared as  a  corporation  or  a  partnership  in 
the  action  for  attachment.  Tliis  action  is 
brought  by  the  plaintiff  against  the  individ- 
uals as  partners,  doing  business  as  Doggett 
Dry-Gtoods  Company.  No  issue  was  raised 
as  to  whether  the  company  was  Incorporated 
or  was  a  partnership.  During  the  trial,  B. 
R.  Bacon,  on  cross-examination.  In  answer  to 
the  question,  "Is  this  an  incorporated  com- 
pany?" said,  "Yes,  Sir."  The  company  was 
sued  as  a  partnership,  and  was  called  a 
"firm"  by  the  attorneys  and  by  several  wit- 
nesses. The  court  finds  they  are  partners 
as  the  Doggett  Dry-Goods  Company,  and  ren- 
ders the  following  judgment  (omitting  the 
findings):  "It  Is  therefore  by  the  court  con- 
sidered and  adjudged  that  the  said  personal 
property  be  returned  to  the  defendant  John 
Beard;  tliat,  in  ca;se  tiie  return  thereof  is 
not  made  within  ten  days  from  the  date  of 
this  judgment,  the  defendants  John  Doggett, 
B.  R.  Bacon,  G.  W.  Peck,  R.  B.  Harris,  and 
F.  B.  Heath,  partners  doing  business  as  Dog- 
gett Dry-Goods  Company,  have  and  recover 
of  the  plaintiff  the  sum  of  one  hundred  and 
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flfty-flve  dollars  and  fifty-one  cents  ($155.61), 
being  the  amount  due  on  said  Judgment,  and 
the  further  sum  of  forty-four  dollars  and  fif- 
teen cents  ($44.15),  the  amount  of  the  costs 
in  said  action  heretofore  pending  before 
W.  T.  Shively,  justice  of  the  peace;  and  It 
Is  by  the  court  considered  and  adjudged  that 
the  defendants  John  Doggett,  B.  R.  Bacon, 
G.  B.  Peck,  R.  B.  Harris,  and  F.  B.  Heath, 
partners  as  Doggett  Dry-Goods  Company, 
and  John  Beard,  have  and  recover  of  the 

plaintiff  the  costs  herein,  taxed  at  $ ; 

and  It  Is  by  tbe  court  ordered,  In  case  of 
failure  to  pay  the  said  sums  of  money  so  as 
.aforesaid  adjudged  against  the  plaintiff,  exe- 
cution Issue  therefor."  We  do  not  think  the 
court  erred  in  treating  the  company  as  a  part- 
nership, nor  do  we  know  whether  the  com- 
pany was  a  corporation  or  a  partnership 
either  when  the  suit  was  brought,  or  when 
It  was  tried.  For  all  that  appears  from  the 
record,  the  Doggett  Dry-Goods  Company  may 
have  been  a  partnership  at  the  time  the  at- 
tachment suit  was  brought,  and,  as  such,  en- 
titled to  the  attached  property.  The  mem- 
bers may  afterwards  have  formed  a  corpo- 
ration under  the  same  name,  without  Includ- 
ing the  debts  or  accounts  of  the  partnership 
In  the  property  to  be  owned  or  owing  by  the 
corporation.  The  partnership  could.  If  they 
chose,  settle  their  accounts  as  a  partnership. 
The  only  other  question  raised  relates  to 
the  Introduction  and  rejection  of  evidence. 
The  plaintiff  In  error  contends  that  the  court 
erred  In  refusing  to  allow  him  to  prove  the 
amount  of  expenses  be  had  been  compelled 
to  pay  by  reason  of  the  property  being  at- 
tached. The  court  found  that  the  attach- 
ment was  good,  and  therefore  the  plaintiff 
is  entitled  to  no  damages  or  expenses.  If 
the  refusal  was  error,  the  plain  dff  was  cer- 
tainly not  prejudiced  thereby.  We  cannot 
reverse  a  judgment  for  an  error  which  Is 
not  material  or  prejudicial  to  the  substantial 
rights  of  the  plaintiff  In  error.  We  have 
carefully  examined  the  evidence  introduced 
which  Is  complained  of  by  the  plaintiff  in 
error.  The  objections  and  arguments  are 
carried  to  such  an  extreme  length  that  to 
consider  them  In  detail,  and  write  an  ex- 
planation of  our  decision  upon  each  one  of 
them,  would  extend  this  opinion  to  an  un- 
warrantable length.  Each  one  is  decided  ac- 
cording to  well-known  rules  for  the  Intro- 
duction of  evidence,  and  a  repetition  of  them 
can  serve  no  good  purpose  here.  When  we 
consider  the  fact  that  the  case  was  tried 
by  the  court  without  a  jury,  and  In  the  light 
of  the  statements  made  by  the  court  at  the 
time  tne  evidence  was  objected  to.  It  is  clear 
that  the  material  Interests  of  the  plaintiff  in 
error  were  not  prejudiced  by  any  undue  In- 
fluence the  evidence  complained  of  may  have 
had  upon  the  judge.  We  see  no  reason  to 
reverse  the  judgment  because  of  the  Introduc- 
tion of  Improper  testimony.  The  judgment 
of  the  district  court  is  affirmed.  All  the 
judges  concurring. 


(5  Kan.  App.  5Ci> 
CITY  OF  BURLINGTON  v.  STOCKWELL. 
(Court  of  Appeals  of  Kansas,  Southern   De- 
partment, E.  D.     March  3,  1897.) 

OrDIKANCBS — ReSTRAININO  NOISASCE — Stocc 

Yards. 

1.  The  council  of  a  city  of  the  second  clasi 
has  the  power  to  prevent  and  remove  nuisances 
by  an  ordinance  which  provides  a  punishment 
by  fine  or  imprisonmeiit,  or  both. 

2.  The  council  of  a  city  of  the  second  cla«s 
has  power  to  declare  those  annoyances  peculiar 
to  stock  yards  and  hog  pens  nuisances  when- 
ever they  become  offensire  to  the  public. 

3.  A  nuisance  which  affects  a  place  where 
the  public  has  a  legal  right  to  go,  aud  where  the 
members  thereof  congregate,  or  where  they  are 
likely  to  come  within  its  influence,  is  a  pub- 
lic nuisance. 

4.  A  nuisance  which  affects  a  single  person 
or  a  determinate  number  of  persons  in  tie  en- 
joyment of  some  private  ri^lit,  not  common  to 
the  public,  is  a  private  nuisance. 

5.  If  the  facts  are  sufficient  to  constitute  a 
public  nuisance,  it  is  not  a  question  of  the 
number  of  persons  annoyed,  but  the  possibility 
of  annoyance  to  the  public  by  the  invasion  of 
its  rights. 

6.  If  the  facts  show  that  the  stench  from  hog 
pens  is  a  public  nuisance,  it  is  no  defense  tn 
show  that  the  pens  are  kept  as  clean  as  they 
could  be  under  the  circumstances. 

7.  The  stench  of  a  hog  pen,  to  be  a  nuisance, 
must  be  offensive  to  a  person  of  ordinary  sen- 
sitiveness. 

8.  It  is  no  defense  to  the  charge  of  maintain- 
ing a  nuisance  that  there  ate  other  nuisance* 
in  the  same  neighborhood. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Offey  county;  W. 
A.  Randolph,  Judge. 

John  Stockwell  was  convicted  of  violating 
an  ordinance  of  the  city  of.  Burlington,  and 
brings  error.   Affirmed. 

Geo.  E.  Manchester^  for  plaintiff  in  error. 
S.  D.  Weaver  and  E.  J.  Crego,  for  defendant 
In  error. 

DENNISON,  P.  J.  This  was  a  criminal 
prosecution  In  the  police  court  of  tbe  city  of 
Burlington,  against  John  Stockwell,  tot  tbe 
violation  of  a  city  ordinance.  The  defendant 
was  convicted  In  tbat  court,  and  api>ealetl 
therefrom  to  the  district  court.  In  which,  npoD 
trial,  he  was  again  convicted,  and  sentenced 
to  pay  a  fine  of  five  dollars  and  the  costs  of 
the  case.  EYom  this  last  judgment,  he  appeals 
to  this  court. 
The  complaint  in  this  case  reads  as  follows: 
"State  of  Kansas,  Coffey  <3ounty — ss.:  W. 
M.  Veitard,  being  duly  sworn,  on  oath  says 
that  on  or  about  the  1st  day  of  August,  A.  D. 
18»1,  In  the  city  of  Burling^n,  county  of  Cof- 
fey, and  state  of  Kansas,  (me  John  Stockwell 
did  then  and  there,  ever  since  has,  and  does 
now,  unlawfully  keep  and  use  certain  yards 
and  pens  on  the  premises  imder  his  control,  to 
wit,  lots  11  and  12  and  13  hi  block  33  in  said 
city  of  Burlington,  In  and  npon  which  said 
yards  and  pens  a  number  of  swine,  to  wit. 
about  twenty  swine,  were  then  and  there, 
ever  since  have  been,  and  now  are,  kept,  in 
such  manner  that  such  yards  and  peQs  then 
and  there  became,  ever  since  have  been,  and 
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now  are,  foul,  Injurious,  and  offensive,  and  did 
then  and  there,  ever  since  have,  and  now  ido, 
cause  and  create  a  stench  and  noxious,  disa- 
greeable, and  unhealthy  smell,  and  thereby 
said  yards  and  pens  then  and  there  became, 
ever  since  have  been,  and  are  now  offensive 
to  persons  residing  in  the  vicinity  of  said  yards 
and  pens,  and  annoying  to  the  public,  and  Is 
and  was  a  nuissance,  contrary  to  the  ordinance 
of  said  city  in  such  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  eald  city. 
W.  M.  Venard. 

"Subscribed  and  sworn  to  before  me,  this 
9th  day  of  August,  A.  D.  1884.  G.  N.  Mc- 
Connell,  Police  Judge." 

Said  complaint  and  subsequent  prosecution 
thereunder  were  based  on  the  following  ordi- 
nance of  the  said  city  of  Burlington:  "Ordi- 
nance No.  12.  An  Ordinance  Relating  to  Nui- 
sances. Be  It  ordained  by  the  mayor  and 
councllmen  of  the  city  of  Burlington:  •  •  • 
Sec.  5.  Stock  Yards,  Etc.  If  any  person  or 
persons  shall  own,  keep  or  use  any  yard,  pen 
or  place,  on  his  or  her  premises,  or  premises 
nnder  his  or  her  control,  within  this  City,  in 
or  upon  which  any  number  of  cattle,  swine  or 
other  animals  may  be  kept  in  such  manner  as 
to  become  offensive  to  any  persons  residing 
in  the  vicinity,  or  annoying  to  the  public,  he 
or  she  shall  be  deemed  to  maintain  a  nuisance 
in  this  city,  and  shall  be  fined  in  any  sum  not 
exceeding  one  hundred  dollars."  No  ques- 
tion is  raised  as  to  the  regularity  of  the  pas- 
sage of  the  ordinance.  The  contention  is  that 
the  city  authorities  had  no  power,  under  the 
constitution  and  laws  of  the  state,  to  pass 
such  an  ordinance.  It  is  plain  that  the  coun- 
cil of  a  city  of  the  second  class  has  the  au- 
thority to  prevent  and  remove  nuisances  by  an 
ordinance  which  provides  a  punishment  by  a 
fine  or  imprisonment,  or  both.  Paragraph  817 
of  the  General  Statutes  of  1889  provides  that 
"the  council  may  •  •  •  prevent  and  re- 
move nuisances."  Paragraph  824,  Id.,  pro- 
vides that,  "for  any  purpose  or  purposes  men- 
tioned in  the  preceding  sections,  the  council 
shall  have  power  to  enact  and  make  all  neces- 
sary ordinances,  rules  and  regulations;  •  •  • 
and  all  ordinances  may  be  enforced  by  pre- 
scribing and  Inflicting  upon  inhabitants  or 
other  persons  violating  the  same,  such  fine 
not  exceeding  one  hundred  dollars  or  such  Im- 
prisonment not  exceeding  three  months,  or 
both  such  fine  and  imprisonment,  as  may 'be 
Just  for  any  one  offense,  recoverable  with 
costs  of  suit,  together  with  Judgment  of  im- 
prisonment until  the  fine  and  costs  be  paid  or 
satisfied;  and  any  person  committed  for  the 
non-payment  of  fine  and  costs  or  either,  while 
In  custody,  may  be  compelled  to  work  on  the 
streets,  alleys,  avenues,  areas  and  public 
grounds  of  the  city  under  the  directions  of 
the  street  commissioner  or  other  proper  oflScer, 
and  at  such  rate  per  day  as  the  council  may 
by  ordinance  prescribe,  until  such  fine  and 
costs  are  satisfied." 

The  attorney  for  defendant  contends  that 
cities  of  the  second  class  have  not  the  power 


to  declare  those  annoyances  peculiar  to  stock 
yards  and  hog  pens  nuisances,  and  to  punish 
the  keeper  thereof  for  the  maintenance  of  the 
nuisance,  unless  they  are  detrimental  to  the 
public  health  and  general  welfare  of  the  city. 
This  contention  is  based  upon  the  fact  that 
in  the  eleventh  subdivision  of  paragraph  555, 
Id.,  the  mayor  and  council  of  cities  of  the  first 
class  are  given  power  to  prevent  and  remove 
nuisances,  and  also  to  suppress  hog  pens, 
slaughterhouses,  and  stock  yards,  or  to  regu- 
late the  same,  and  prescribe  and  enforce  reg- 
ulations tat  cleaning  and  keeping  the  same  in 
order.  It  is  argued  that  aa  the  legislature 
granted  cities  of  the  first  class  the  same  pow-  , 
er  to  "prevent  and  remove  nuisances"  that  it 
gave  to  cities  of  the  second  class,  and  that  as 
it  also  gave  to  cities  of  the  first  class,  in  ad- 
dition thereto,  the  power  to  "suppress  and  reg- 
ulate hog  pens,"  this  is  a  legislative  construc- 
tion, determining  that  the  power  to  "prevent 
and  remove  nuisances"  does  not  include  the 
power  to  "suppress  and  regulate  hog  pens." 
The  legal  principle  claimed  will  be  admitted, 
but  the  application  made  of  it  Is  not  correct.  . 
Under  these  statutes,  a  city  of  either  the  first 
or  second  class  has  the  power  to  prevent  and 
remove  nuisances.  This  will  include  every- 
thing that  comes  within  the  legal  definition 
of  a  public  nuisance.  A  city  of  the  first  class 
also  has  the  power  to  suppress  hog  pens,  or  to 
regulate  them,  although  they  may  not  be  le- 
gally a  public  nuisance.  A  city  of  the  seccmd 
dass  has  no  such  power. 

It  is  also  contended  that  the  statute  gives 
cities  of  the  second  class  power  to  "prevent 
and  remove  nuisances,"  but  that  it  does  not 
give  such  cities  power  to  punish  persons 
guilty  of  maintaining  them,  by  criminal  pros- 
ecution. This  power  is  clearly  conferred  by 
paragraph  824,  supra.  The  authorl^  to  fine 
and  imprison  is  given  for  the  purpose  of  en- 
forcing the  ordinance. 

It  Is  also  contended  that  the  ordinance  Is 
void  for  the  reason  that  it  undertakes  to  pun- 
ish for  the  maintenance  of  a  private  nui- 
sance. This  contention  is  based  upon  the 
language  of  the  ordinance  in  which  it  says 
"to  be  or  to  become  offensive  to  any  person 
or  persons  residing  in  the  vldnlty,  or  annoy- 
ing to  the  public."  It  is  argued  that,  if  It  is 
offensive  to  but  one  person,  it  is  a  private 
nuisance,  and  that,  to  be  a  common  nuisance. 
It  must  affect  the  community  at  large.  Ad- 
mitting the  thing  complained  of  to  be  a  nui- 
sance, the  test  Is  tersely  stated  In  16  Am.  & 
Eng.  Enc.  Law,  927:  "A  nuisance,  to  be  a 
public  nuisance,  must  be  in  a  public  place,  or 
where  the  public  frequently  congregate,  or 
where  members  of  the  public  are  likely  to 
come  within  the  range  of  Its  Infiuence;  for. 
If  the  act  or  use  of  property  be  In  a  remote 
and  unfrequented  locality,  it  will  not,  unless 
malum  In  se,  be  a  public  nuisance."  And  in 
Wood,  Nuis.,  at  page  76:  "In  order  to  consti- 
tute a  public  nuisance,  the  injurious  results 
to  the  public  must  always  be  of  such  a  char- 
acter and  extent  that.  If  affecting  the  rights 
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of  an  Indlyidual  only,  tliey  would  form  the 
basis  of  a  private  action.  The  only  distinc- 
tion between  a  public  and  private  nuisance 
•'■■ises  from  the  difference  In  effect.  In  the 
one  ca.se  it  Is  confined  to  a  single  individ- 
ual or  to  an  injury  to  Individual  rights, 
while  In  the  other  it  affects  the  rights  of 
individuals  only  as  members  of  the  public. 
It  is  not  so  much  a  question  whether  a 
large  number  of  persons  happened  to  be 
annoyed  by  the  act  or  whether  the  act  it- 
self was  such  and  In  such  a  place  as  that 
the  natural  effects  thereof  would  be  to  an- 
noy or  offend  all  who  came  within  Its  sphere.'.' 
If  the  nuisance  affects  a  place  where  the 
'  i>ubllc  has  a  legal  right  to  go,  and  where 
the  members  thereof  frequently  congregate, 
or  where  they  are  likely  to  come  within 
its  influence,  it  is  a  public  nuisance.  If 
the  nuisance  affects  a  single  person  or  a 
determinate  number  of  persons  In  the  en- 
joyment of  some  private  right,  not  common 
to  the  public,  it  is  a  private  nuisance.  If  the 
facts  are  sufliclent  to  constitute  a  public  nui- 
sance, It  Is  not  a  question  of  the  number  of 
persons  annoyed,  but  the  possibility  of  an- 
noyance to  the  public  by  the  Invasion  of  Its 
rights.  The  ordinance  Is  valld.and  the  court 
did  not  err  in  refusing  to  quash  the  com- 
plaint, nor  in  overruling  the  motion  in  arrest 
of  judgment. 

During  the  trial,  the  court  gave,  among  oth- 
ers, the  following  instructions:  "(5)  If  yon 
believe  from  the  evidence  that  the  pig  pens 
of  the  defendant  gave  forth  a  stench  and  a 
disagreeable  odor,  which  was  offensive  to 
persons  residing  in  the  vicinity,  or  annoy- 
ing to  persons  who  passed  near  said  pens, 
then  you  will  find  the  defendant  guilty;  and 
It  will  malve  no  difference  whether  the  de- 
fendant keeps  the  pens  as  clean  as  the  same 
could  be  kept  under  the  circumstances,  with 
the  number  of  hogs  in  them  that  the  evi- 
dence shows  were  there.  (6)  It  Is  not  neces- 
sary, In  order  to  establish  the  guilt  of  de- 
fendant, that  the  pens  should  be  offensive  to 
every  person  residing  in  the  vicinity,  nor  to 
every  person  who  came  near  said  pens.  It  is 
sufficient  if  the  evidence  shows  that  the  pens 
were  offensive  to  any  one  person  of  ordinary 
sensitiveness  residing  In  the  vicinity,  or  to 
some  of  the  persons  who  passed  so  near  said 
pens  that  the  same  were  annoying  to  them. 
The  pens  would  be  annoying  to  the  public 
even  though  a  very  small  portion  of  the  peo- 
ple were  affected  thereby.  (7)  Before  you 
can  find  the  defendant  guilty  as  charged  in 
this  case,  you  must  not  only  find  that  the 
pens  of  defendant  were  by  him  kept  so  aa  to 
have  been  offensive  to  certain  Individuals, 
but  they  must  have  been  kept  so  as  to  have 
been  offensive  to  the  ordinary  individual, — 
that  is,  it  will  not  do  to  convict  becau.se 
some  very  sensitive  person  felt  it  to  be  of- 
fensive; it  must  have  been  kept  in  such  a 
manner  as  to  necessarily  offend  a  person  of 
ordinary  sensitiveness.  (8)  If  you  find  from 
the  evidence  that  the  defendant,  at  the  time 


and  place  charged,  did  keep  some  bogs  in  a 
pen,  and  such  pen  became  foul,  and  from  it  of- 
fensive odors  arose,  which  odors  were  an- 
noying and  offensive  to  persons  living  in  the 
vicinity  of  such  pens,  then  you  will  find  the 
defendant  guilty  as  charged;  otherwise,  yon 
wiU  find  him  not  guilty." 

The  defendant  claims  tliat  the  court  erred 
In  Instructing  the  Jury  that  It  would  be  no 
defense  that  the  pens  were  kept  as  clean  as 
they  could  be  under  the  circumstances.  Tbt 
Instruction  given  by  the  court  upon  this  sub- 
ject Is  clearly  the  law.  "If  the  facts  be  suf- 
ficient to  constitute  a  public  nuisance,  the 
defendant  may  not  show  that  the  business 
Is  carried  on  in  the  most  approved  manner. 
Care  Is  not  an  element  The  fact  tnat  In- 
jurious results  proceed  from  the  act  wiU  be 
sufficient."    16  Am.  &  Eng.  Enc.  Law,  931. 

The  defendant  also  claims  that  tbe  conrt 
erred  in  giving  li\structlon  No.  6.  Bearing  in 
mind  the  distinction  between  public  and  pri- 
vate nuisances,  and  construing  this  instruc- 
tion with  the  other  instructions  herein  cop- 
ied, we  must  hold  that  the  court  committed 
no  error  in  the  instructions.  It  is  evident 
that  the  court  was  trying  to  Impress  upon 
the  jury  that.  If  the  stench  was  offensive  to 
an  extremely  sensitive  person,  it  would  not  be 
sufficient  to  constitute  a  nuisance,  but  that 
if  the  stench  was  not  offensive  to  a  person 
of  blunted  sensIbiliUes,  still  it  might  be  • 
nuisance.  The  true  test  is  that  the  stench  is 
offensive  to  any  person  of  ordinary  sensitive- 
ness.   This  Is  the  law. 

The  defendant  requested  the  court  to  give 
the  following  instructions,  and  claims  error 
in  its  refusal  to  do  so:  "If  you  find  from  the 
evidence  that  other  causes  than  defendant's 
pens  gave  rise  to  an  offensive  odor  in  that 
vicinity,  and  materially  contributed  to  tbe 
condition  complained  of  by  witnesses,  then 
you  cannot  find  the  defendant  guilty."  No 
other  nuisances  were  complained  of  In  thin 
action.  It  cannot  matter"  how  many  nui- 
sances were  located  In  the  neighborhood. 
The  only  way  to  rid  the  neighborhood  of 
them  was  to  remove  and  prevent  them.  It 
can  be  no  defense  to  any  one  of  them  that 
there  were  others.  If  It  were  otherwise,  they 
could  all  set  up  this  defense,  and  the  autbor- 
itles  would  be  powerless  to  prevent  or  re- 
move any  of  them.  The  judgment  of  the  dis- 
trict court  Is  affirmed.  All  the  Judges  con- 
curring. 


(5  Kan.  App.  eS6) 
SCHNITZLER  v.  GREEN,  Constable,  et  al. 
(Court  of  .^Lppeals  of  Kansas,  Southern  Depart- 
ment, C.  D.     March  5,  1897.) 

Submission  op  Contbovekst  —  Rbview  ox  Ap- 
peal— Transcript. 
1.  Where  a  case  is  submitted  to  the  trial 
court  upon  the  pleadings  and  an  agreed  state- 
ment of  facts,  no  motion  for  a  new  trial  is 
necessary  to  procure  a  determination  by  this. 
court  of  the  correctness  of  the  conclusions  of 
law  and  the  judgment  rendered  thereon  in  the 
court  below. 
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2.  The  agreed  statement  of  facts  eliminates 
all  issues  of  fact  from  the  case.  It  supersedes 
the  averments  of  the  pleadings,  setting  aside 
those  which  are  untrue,  and  recites  the  facts 
upon  which  the  issues  of  law  must  be  based, 
and  the  court  could  only  err  In  rendering  judg- 
ment for  the  wrong  party. 

3.  A  transcript  cannot  be  attached  to  and 
filed  with  the  petition  in  error  when  more  than 
one  year  has  elapsed  since  the  rendition  of  the 
judgment  or  order  complained  of. 

(SyUabuB  by  the  Court.) 

Error  from  district  court,  Sedgwick  coon- 
ty;  C.  Reed,  Judge. 

Submissinn  of  controversy  between  Henry 
Schnltzlei  and  George  M.  Green,  constable, 
and  another.  From  a  Judgment  for  the  lat- 
ter, the  former  brings  error.  On  separate 
motions  to  dismiss  and  for  leave  to  attach 
the  clerk's  certificate  to  the  case-made.  Mo- 
tion for  leave  overruled;  motion  to  dismiss 
sustained. 

O.  G.  Eckstein  and  K.  H.  Harris,  for  plain- 
tiff In  error.  J.  V.  Daugherty,  for  defend- 
ants in  error. 

DENNISON,  P.  J.  This  case  Is  before  the 
court  upon  a  motion  to  dismiss,  for  the  rea- 
son that  no  valid  case-made  or  transcript 
of  the  record  is  attached  to  the  petition  In 
error.  The  case  was  submitted  to  the  court 
below  upon  the  pleadings  and  agreed  state- 
ment of  facts,  and  judgment  rendered  there- 
on for  the  defendants  in  error  on  December 
31,  1895.  The  plaintiff  In  error  filed  a  mo- 
tion for  a  new  trial  on  January  2,  1896, 
which  said  motion  was  heard  and  overruled 
on  January  4,  1896,  and  on  said  day  time 
was  given  the  plaintiff  In  error  to  make  and 
serve  a  case.  The  defendants  In  error  con- 
tend: First,  that  no  motion  for  a  new  trial 
was  necessary;  second,  that  the  filing  of  an 
unnecessary  motion  would  not  extend  the 
time  within  which  a  case-made  must  be 
made  and  served;  third,  that  as  four  days 
had  elapsed  from  the  time  the  judgment 
was  rendered  before  an  extension  of  time 
was  granted,  and  that  no  case  made  had 
been  made  and  served  within  three  days 
from  the  rendition  of  the  judgment,  the 
Judge  had  lost  jurisdiction  to  so  extend  the 
time  for  making  and  serving  a  case-made. 
In  each  one  of  these  contentions  the  defend- 
ants in  error  are  correct.  The  second  and 
third  propositions  have  been  decided  so  often 
by  the  supreme  and  appellate  courts  of  Kan- 
sas that  no  comment  upon  them  Is  necessary. 
The  first  proposition  Is  also  settled  by  the  de- 
cisions of  our  supreme  court,  but  Is  not  so 
well  understood  by  the  attorneys  of  the  state 
as  the  other  propositions.  We  presume  that 
from  abundance  of  caution  the  practice  has 
been  to  file  a  motion  for  a  new  trial  In  near- 
ly all  cases,  until  It  has  become  a  settled  con- 
viction with  many  that  it  is  necessary  to 
do  so.  We  will  briefly  present  some  of  the 
reasons  why  a  motion  for  a  new  trial  is  not 
necessary  when  a  case  Is  submitted  to  the 
court  upon  the  pleadings  and  an  agreed 
statement  of  facts.    The  agreed  statement 


of  facts  eliminates  all  Issues  of  fact  from 
the  case.  It  supersedes  the  averments  of 
the  pleadings,  setting  aside  those  which  are 
untrue,  and  recites  the  facts  upon  which  the 
Issues  of  law  must  be  based.  Suppose  no 
motion  for  a  new  trial  bad  been  filed,  could 
the  errors  complained  of  have  been  review- 
ed? If  so,  then  a  motion  for  a  new  trial  Is 
clearly  unnecessary.  Of  course  no  objections 
were  made  to  the  pleadings  'or  the  agreed 
statement  of  facts,  and  no  exceptions  were 
saved  as  to  any  ruling,  thereon.  The  only 
objection  or  exception  was  to  the  conclusions 
of  law  and  Judgment  of  the  court.  The  par- 
ties, In  effect,  say  to  the  court:  "These  are 
the  facts;  apply  the  law  to  them,  and  render 
judgment  accordingly."  They  now  ask  us  to 
reverse  that  Judgment,  and  we  can  only  do 
so  If  we  find  that  the  judgment  Is  not  author- 
ized and  upheld  by  the  agreed  statement  of 
facts.  The  only  error  the  court  below  could 
commit  would  be  to  render  judgment  for  one 
party  when  the  law  would  require  it  to  ren- 
der judgment  for  the  other  party.  To  re- 
view this  error  no  objection,  exception,  or 
motion  for  a  new  trial  would  be  necessary. 
In  the  case  of  Horn  v.  Bank,  32  Kan.  523,  4 
Pae.  1025,  Chief  Justice  Horton,  In  deliv- 
ering the  opinion  of  the  court,  says:  "No 
motion  for  a  new  trial  was  necessary  to  pre- 
sent the  Inquiry  whether  the  findings  of  fact 
supported  the  judgment.  Whether  the  Judg- 
ment is  authorized  and  sustained  by  the 
special  finding  Is  not  involved  In  the  deter- 
mination of  a  motion  for  a  new  trial."  If 
no  motion  for  a  new  trial  Is  necessary  to  de- 
termine whether  the  judgment  Is  supported 
by  the  findings  of  fact  made  by  the  court 
upon  the  evidence  Introduced,  surely  no  mo- 
tion for  a  new  trial  is  necessary  to  determine 
whether  the  judgment  Is  supported  by  the 
agreed  statement  of  facts  made  by  the  par- 
ties. This  doctrine  Is  clearly  laid  down  in 
Ritchie  V.  Railway  Co.,  55  Kan.  36,  39  Pac. 
718.  The  first  and  second  paragraphs  of  the 
syllabus  read  as  follows:  "(1)  In  order  to 
review  the  decision  of  a  district  court  In  de- 
termining an  issue  of  law,  a  motion  for  a 
new  trial  is  not  necessary.  Section  306  of 
the  Code  of  Civil  Procedure  defines  a  'new 
trial'  as  a  re-examination  of  an  issue  of  fact. 
(2)  An  Issue  of  law  may  arise  either  on  the 
pleadings,  an  agreed  statement  of  facts,  the 
report  of  a  referee,  special  verdict  of  a  jury, 
or  findings  of  fact  by  the  court;  and  where 
no  Issue  of  fact  has  been  raised,  or  where 
all  Issues  of  fact  have  been  tried  and  de- 
termined, Issues  of  law  alone  remain,  and 
a  decision  of  a  trial  court  thereon  can  be 
reviewed  here  without  a  motion  for  a  new 
trial  having  been  filed  below." 

The  attorneys  for  the  plaintiff  in  error  ask 
to  be  permitted  to  withdraw  the  record  from 
the  court,  to  have  It  certified  by  the  clerk  of 
the  court  below  as  a  transcript  of  the  record, 
and  cite  Pierce  v.  Myers,  28  Kan.  364,  In  sup- 
port of  their  right  to  do  so.  In  Pierce  v. 
Myers  the  record  was  withdrawn  with  the 
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consent  of  one  of  the  Justices  for  the  pur- 
pose of  attesting  and  authenticating  the  case- 
made.  In  the  case  at  bar  the  case-made  is 
properly  attested  and  authenticated.  The 
objection  to  it  is  that  it  was  not  served  in 
time  and  is  invalid.  Can  the  plaintiff  In  er- 
ror be  permitted  to  now  file  a  transcript  with 
the  petition  in  error?  To  take  the  case- 
made,  and  transform  the  records  contained 
therein  into  a  transcript,  could  give  them  no 
more  force  and  effect  than  to  file  a  new  tran- 
script at  this  time.  Upon  the  question  as  to 
whether  a  transcript  can  be  added  to  the  pe- 
tition in  error,  when  more  tlian  one  year 
has  elapsed  after  the  rendition  of  the  judg- 
ment or  order  complained  of,  we  think  there 
can  be  no  doubt.  Sections  546  and  546a  of 
the  Code  of  Civil  Procedure  provide  that  the 
plaintiff  in  error  shall  attach  to  and  file  with 
the  petition  in  error  the  case-made  or  a 
transcript  of  the  record.  No  proceeding  in 
error  can  be  commenced  without  the  filing 
of  such  a  petition  in  error  as  is  required  by 
the  statutes.  In  this  case  the  case-made 
filed  with  the  petition  in  error  Is  invalid  be- 
cause it  was  not  settled  within  the  statutory 
time.  More  than  one  year  has  elapsed  since 
tne  rendition  of  the  judgment  or  order  com- 
plained of;  hence,  under  section  556  of  the 
Code  of  Civil  Procedure,  no  proceeding  to 
reverse  or  modify  or  vacate  the  same  can  be 
commenced.  The  motion  to  grant  permis- 
sion to  attach  the  certificate  of  the  clerk  of 
the  district  court  to  the  case-made  is  over- 
ruled. The  motion  to  dismiss  is  sustained, 
and  the  case,  is  hereby  ordered  dismissed. 
AU  the  judges  concurring. 


<3  Kan.  App.  662) 

SMITH  v.  POWELL. 
(Court  of  Appeals  of  Kansas,  Soatbern  Depart- 
ment, C.  D.    March  8, 1897.) 
Proceedings  in  Eukob— Estoppel  to  Phosecdte. 
A  party  who  excepts  to  an  order  of  the 
court  for  the  distribution  of  the  proceeds  of  an 
execution  sale  in  the  hands  of  the  clerk,  and 
thereafter,  and  before  proceedings  in  error  are 
begun,   withdraws  the   amonnt  awarded   him, 
giving  his  receipt  therefor,  is  estopped  to  pros- 
ecute such  proceedings  in  error;   and^  the  facts 
being  properly  brought  to  the  attention  of  this 
court,  the  petition  in  error  must  be  dismissed. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Sedgwick  county; 
C.  Reed,  Judge.  , 

From  an  order  distributing  the  proceeds  of 
a  foreclosure  sale  between  E.  R.  Powell  and 
Frederick  Smith,  said  Smith  brings  error. 
Dismissed. 

Trimble  &  Bradly,  for  plaintiff  in  error. 
W.  E.  Stanley,  for  defendant  in  error. 

MILTON,  J.  In  a  foreclosure  action,  Pow- 
ell and  Smith  each  obtained  a  money  judg- 
ment against  York,  and  a  decree  of  foreclo- 
sure of  his  respective  mortgage  against  real 
property,  Powell's  lien  being  declared  prior 
to  that  of  Smith.     The  proceeds  of  the  sale 


leaving  a  large  balance  due   Powell,  and 
Smith  receiving  no  part  of  his  judgment, 
after  18  months  from  such  sale  Smith  caused 
a  general  execution  to  be  Issued,  in  the  prs- 
cipe  for  which  he  named  certain  real  prop- 
erty belonging  to  York  to  be  levied  on;  levy 
and  appraisement  under  the  execution  being 
made  the  day  it  was  Issued.    The  sheriff's 
return  showed  "No  goods,"  and  a  regular 
levy  and  subsequent  sale,  for  $800,  of  the 
property    named    In   the   prtecipe    filed  by 
Smith.    The  next  day  after  this  execution 
was  issued,  Powell  filed  a  praecipe  for  execn- 
tlon,  and  the  return  of  the  sheriff  showed  a 
levy  on  the  same  real  estate  as  under  the 
first  execution,  and  no  sale,  for  want  of  bid- 
ders.   The  trial  court,  having  confirmed  sudi 
sale,  made  an  order  distributing  the  proceeds 
thereof  pro  rata  between  Smith  and  Pow- 
ell, to  which  order  Smith  excepted.     After  so 
excepting,  and  on  the  same  day.  Smith,  by 
his  attorney  of  record,  withdrew  from  the 
clerk  of  the  court  the  part  allotted  to  blm, 
receipting  therefor,  and  thereafter  filed  his 
petition  in  error,  with  a  transcript  annexed, 
in  this  court. 

Party  Accepting  Benefits  of  a  Judgment  Es- 
topped. 

Defendant  In  error  has  filed  a  motioo  to 
dismiss  these  proceedings  in  error  on  the 
ground  that  plaintiff  in  error  has  TolantarOy 
taken  all  of  the  benefits  of  the  judgment  of 
the  court  below  which  the  plaintiff  in  error 
seeks  to  reverse.     This  motion  is  supported 
by  the  affidavit  of  S.  D.  Lieurance,  wlio  was 
attorney  for  plaintiff  in  error  at  the  time 
said  order  of  distribution  was  made,  in  -which 
it  is  stated  that,  on  the  same  day  the  court 
made  this  order,  affiant,  as  the  attorney  for 
plaintiff  in  error,  demanded  of  W.  W.  Ayres, 
clerk  of  the  district  court  of  Sedgwiclc  coun- 
ty, the  $400  which  had  been  found   by  the 
court  to  belong  to  plaintiff  in  error,  and  that 
said  attorney  then  received  from  said  clerk 
a  check  for  $400,  as  the  money  ordered  and 
adjudged  to  be  paid  to  plaintiff  in  error  bj 
the   court,   which  check   was   subseqaentl| 
paid  In  full.     Said  motion  is  further  supporH 
ed  by  the  affidavit  of  W.  W.  Ayre^,  clerk 
the  district  court  of  Sedgwick  county, 
testifies  that  on  the  11th  day  of  Novemh^ 
1891,  the  sheriff  of  said  county  paid  bim  tli 
proceeds  of  said  sale  of  the  property   unda 
the  execution,  and  that  on  the  same  day  I 
was  ordered  by  the  court  to  be  distributed 
that,  on  the  day  said  order  was  made,  S.  t 
Lieurance,   attorney  for  plaintiff   in    errai 
made  demand  of  affiant  for  the  sum  of  $4<| 
of  said  proceeds,  and  that  affiant  thereupd 
gave  said  Lieurance  a  check  for  $400,  -wbltj 
check  was  afterwards  paid  from  afllaxit's  at 
count  at  the  bank;  and  that  said  S.  X>.  IL.Ial 
ranee  placed  upon  the  appearance    docki 
wherein  said  case  and  execution  are   not< 
the    following   receipt,   to    wit:     "Receln 
$400.00.    Frederick    Smith,   by    S.    O.     Jji4 
ranee.    Ills   Attorney,'*— and    that    tbe     s4 
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$400  was  the  identical  $400  ordered  to  be  paid 
to  the  said  Frederick  Smith  by  said  district 
court.  We  have  read  the  transcript  and  the 
briefs  of  counsel  for  t>oth  parties  with  great 
care,  and  have  also  read  all  the  authorities 
which  have  been  cited;  and  under  the  facts 
presented  by  the  record  Itself,  and  by  the 
affidavit  In  support  of  the  motion  to  dismiss, 
we  hold  that  plaintiff  In  error  is  not  entitled 
to  a  decision  upon  the  merits  of  the  contro- 
versy, and  that  the  case  should  be  dismissed. 
On  the. day  he  excepted  to  the  order  of  dis- 
tribution, which  gave  him  $400  and  the  de- 
fendant in  error  $365.40,  plalntlCT  In  error,  by 
his  attorney,  who  was  named  in  the  order  of 
distribution,  demanded  and  received  the  sum 
awarded.  We  think  this  was  an  actlcm  in- 
consistent with  that  of  appealing  from  said 
order,  and  that  plaintiff  in  error  has  thus 
estopped  himself  from  prosecuting  these  pro- 
ceedings in  error.  This  conclusion  Is  In  line 
with  the  great  weight  of  authority,  and  no 
case  has  been  cited  which  announces  a  dif- 
ferent rule.  Babbitt  v.  Corby,  13  Kan.  612; 
Hoffmire  v.  Holcomb,  17  Kan.  378;  Rasnre 
V.  McOrath,  23  Kan.  600;  Perkins  v.  Bunn, 
66  Kan.  271,  43  Pac.  230;  Bank  v.  Butla:, 
66  Kan.  270,  43  Pac.  230.  In  the  latter  case 
the  court  quotes  approvingly  from  Albright 
T.  Oyster,  9  C.  C.  A.  173,  60  Fed.  644,  aa  fol- 
lows: "No  rule  is  better  settled  than  that 
a  litigant  who  accepts  the  benefits,  or  any 
substantial  part  of  the  benefits,  of  a  judg- 
ment or  decree,  is  thereby  estopped  from 
reviewing  and  escaping  from  Its  burdens. 
He  cannot  avail  himself  of  Its  advantages, 
and  then  question  Its  disadvt^itages  In  a 
higher  court."  The  petition  in  error  will 
therefore  be  dismissed.  All  the  judges  con- 
curring 


(5  Kan.  App.  (44) 

ATCHISON,  T.  &  S.  F.  E.  CO.  v.  LONG. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.    March  6,  1S97.) 

CaKKIERS  —  EjEOTIOX    OF    PaSSENGBR  — ACTIONS— 

Damaocs. 

1.  The  question  as  to  whether  an  action  is 
ez  contractu  or  ex  delicto  is  to  be  determined 
solely  by  the  pleadings;  and  a  petition  which 
demands  compensation  for  the  wrongs  commit- 
ted upon  the  plaintiff,  and  not  upon  an  implied 
promise  to  reimburse  his  estate,  declares  upon 
on  action  ex  delicto. 

2.  An  instruction  predicated  upon  the  theory 
that  a  ticket  was  from  Topeka  to  Reading  could 
not  aid  the  jury  when  they  find  that  the  ticket 
was  in  fact  from  Topeka  to  Emporia. 

3.  Where  a  passenger  is  forcibly  evicted  by 
the  agents  of  the  railroad  company  from  its 
train  upon  which  he  has  a  legal  right  to  remain, 
and  where  the  jury  find  that  the  said  agents, 
in  the  examinaticn  of  the  ticket  presented  by 
the  passenger,  and  in  evicting  him  from  the 
train,  are  grossly  and  wantonly  negligent  of 
the  rights  of  such  passenger,  they  may  award 
exemplary  damages. 

(Syllabns  by  the  Court.) 

Error  from  district  court,  Butler  county; 
G.  A.  Leland,  Judge. 

Action  by  John  W.  Long  against  the  Atchi- 
son, Topeka  &  Santa  F6  Railroad  Company. 
47P.-63 


From  a  judgment  for  plaintiff,  defendant 
brings  error.    Affirmed. 

The  first  count  in  the  petition  alleges  that 
on  the  4th  day  of  March,  1888,  said  Long 
bought  and  paid  for  a  ticket  from  said  Atchi- 
son, Topeka  &  Santa  F6  Railroad  Company, 
entitling  him  to  ride  as  a  first  class  passenger 
over  said  road,  in  the  cars  of  said  railroad 
company,  from  Topeka  to  Emporia,  and  that 
he  entered  Into  the  cars  of  said  company, 
and  took  his  seat  therein,  and  conducted  him- 
self in  a  gentlemanly  and  proper  manner; 
that  after  the  train  bad  passed  Reading,  and 
before  it  bad  reached  Emporia,  the  agents 
and  servants  of  said  company  did,  on  said 
4th  day  of  March,  1888,  in  the  nighttime  of  a 
stormy  night,  wrongfully,  forcibly,  wantonly, 
and  unlawfully  force  and  expel  him  from  the 
said  cars,  and  refuse  him  permission  to  ride 
any  further  upon  said  ticket  without  his  pay- 
lug  additional  and  Illegal  charges,  thereby 
willfully  and  wantonly  placing  this  plaintiff 
in  the  Ignominious  position  of  being  put  off 
the  train,  which  was  filled  with  passengers, 
and  other  wrongs,  then  and  there  and  there- 
by wrongfully,  forcibly,  wantonly,  and  un- 
lawfully did  to  said  Long,  to  his  damage  In 
the  sum  of  |1,000.  The  second  count  of  the 
petition  alleges  that  the  said  company,  by  its 
collector,  demanded  from  said  Long  60  cents 
to  permit  bim  to  continue  his  journey  to  Em- 
poria, and,  by  the  means  and  In  the  manner 
aforesaid,  wantonly,  maliciously,  and  unlaw- 
fully compelled  him  to  pay  said  sum  of  60 
cents  for  the  privilege  of  completing  his  jour- 
ney on  said  cars  to  Emporia,  to  his  damage 
In  the  sum  of  $50.  The  prayer  Is  for  judg- 
ment for  $1,050.  The  answer  Is  a  general  de- 
nlaL  The  evidence  Is  uncontradicted  that 
just  before  the  departure  of  the  west-bound 
train,  and  between  12  and  1  o'clock  in  the 
nighttime  of  March  4,  1888,  Long  asked  the 
agent  of  the  company  who  was  selling  tick- 
ets at  the  Topeka  passenger  depot  for  a  ticket 
to  Emporia;  that  he  paid  $1.85,  the  regular 
price  therefor,  and  received  a  ticket;  that  he 
glanced  at  the  ticket,  and  thought  it  was  all 
right;  that.  If  it  had  not  been  from  Topeka 
to  Emporia,  he  thought  he  would  have  no- 
ticed It;  that  he  gave  the  ticket  which  he 
procured  of  the  Topeka  agent  to  the  collector, 
when  he  came  for  it,  after  leaving  Topeka; 
that,  shortly  after  leaving  Reading,  the  col- 
lector demanded  of  him  60  cents,  as  the  fare 
from  Reading  to  Emporia;  that  Long  re- 
fused to  pay  the  amount,  and  the  collector 
went  and  got  the  conductor  and  brakeman, 
and  the  train  was  stopped,  and  the  conductor 
took  bold  of  Long,  and  ejected  him  from  the 
car;  that,  when  be  had  reached  the  steps  of 
the  platform  of  the  car,  he  discovered  that 
he  was  near  no  station  or  house,  and,  the 
night  being  cold  and  stormy,  he  paid  the  60 
cents,  under  protest,  and  rode  to  Emporia. 
There  was  some  conflict  in  the  testimony 
whether  the  ticket  read  to  Emporia  or  Read- 
ing, and  as  to  the  conduct  of  the  parties  dur- 
ing tbe  transaction.   The  jury,  in  their  special 
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verdict,  find  that  the  ticket  read  from  Topeka 
to  Emporia,  and  that  the  conductor  used  no 
more  violence  towards  Long  than  was  Neces- 
sary to  evict  him  from  the  train.  The  ver- 
dict was  In  favor  of  Long  for  the  sum  oi 
$675.60,  and  the  special  findings  sbow  that 
$25  was  for  Injury  to  plaintiff's  feelings;  60 
cents  was  for  pecuniary  loss;  $475  was  for 
exemplary  or  vindictive  damages;  ?25  was 
for  expenses;  and  $150  was  for  attorney's 
fees.  The  $25  for  expenses  was  remitted  by 
the  plaintiff,  and  judgment  was  rendered  In 
favor  of  Long,  and  against  the  railroad  com- 
pany, for  the  sum  of  $650.60.  The  railroad 
company  alleges  that  there  was  error  in  the 
trial  and  judgment,  and  brings  the  case  here 
for  review. 

A.  A.  Ilurd,  R.  Dunlap,  and  W.  Llttlefleld, 
for  plaintiff  in  error.  Redden  &  Schumacher, 
for  defendant  in  error. 

DENNISON,  P.  J.  <after  stating  the  facts). 
The  plaintiff  in  error  alleges  and  argues  10  as- 
signments of  error,  but,  as  several  of  them 
depend  upon  whether  this  action  Is  an  action 
ex  contractu  or  an  action  ex  delicto,  we  will 
first  consider  this  question,  which  is  to  be  de- 
termined solely  by  the  pleadings.  The  first 
count  in  the  petition,  after  alleging  such  a 
state  of  facts  as  would  entitle  Long  to  remain 
in  tM  car  until  it  should  reach  Emporia, 
charges  that  the  railroad  company,  by  its 
agents,  etc.,  disregarding  its  duty  as  a  com- 
mon carrier  of  passengers  and  its  agreement 
with  Long  in  selling  him  the  ticket,  did,  in 
the  nighttime  of  a  stormy  night,  wrongfully, 
forcibly,  wantonly,  and  unlawfully  force  and 
expel  Long  from  its  cars,  refused  him  peimis- 
slon  to  continue  upon  his  journey  without  his 
paying  additional  and  Illegal  charges,  thereby 
willfully  and  wantonly  placing  this  plalntift 
In  the  ignominious  position  of  being  put  off 
the  train,  which  "was  filled  with  passengers, 
and  then,  there,  and  thereby  wrongfully,  for- 
cibly, wantonly,  and  unlawfully  did  to  Long 
other  wrongs,  to  his  damage  in  the  sum  of 
$1,000.  To  hold  that  this  count  is  an  action 
ex  contractu  is  to  construe  this  language  to 
declare,  In  effect,  that,  the  railroad  company 
demanded  of  Long  an  additional  amonnt  of 
fare,  under  an  implied  contract  that  it  would 
pay  it  back  again.  This  Is  not  the  correct 
construction  to  give  to  the  language  used. 
This  count  declares  the  things  necessary  to 
show  Long's  right  to  ride  In  the  car  to  Em- 
poria, and  the  illegal  demands  made  upon  him 
by  the  agents  of  the  railroad  company,  and 
declares  his  damage  to  be  $1,000  for  the 
wrongs  committed  against  him  in  expeUhig 
him  from  the  train,  and  placing  him  In  the  ig- 
nominious position  of  being  put  off  the  train. 
This  clearly  charges  an  action  ex  delicto. 
The  second  count  of  the  petition  reiterates  the 
charges  contained  In  the  first  count,  and.  In 
addition  thereto,  alleges  that  the  railroad  com- 
pany, by  its  agents,  demanded  of  Long  60 
cents  to  permit  him  to  ride  to  Emporia,  and. 


by  the  means  and  In  the  manner  aforesaid, 
wantonly,  maliciously,  and  unlawfully  cmb- 
pelled  Long  to  pay  60  cents  for  such  permii;- 
slon,  to  his  damage  In  the  sum  of  $30.  This 
charges  the  railroad  company  with  expelling 
him  from  the  train,  and  placing  bim  in  the 
ignominious  position  of  being  put  off  tlK 
train,  in  order  to  wantonly,  maliciously,  and 
unlawfully  compel  Long  to  .pay  an  additional 
60  cents  to  continue  his  journey.  This  coma 
demands  compensation  for  the  wrtmgs  com- 
mitted ui)on  I«ng,  and  not  upon  an  implied 
promise  to  repay  the  60  cents,  and  Is  an  ac- 
tion ex  delicto. 

Other  errors  are  based  upon  the  theory  that 
the  ticket  which  Long  received  and  presented 
to  the  collector  was  from  Topeka  to  Beading 
Special  stress  Is  placed  upon  this  point,  be- 
cause of  the  refusal  of  the  court  to  give  cer- 
tain instructions  asked  for  by  the  railroad 
company.  The  first  answer  to  tliis  contention 
is  that  the  court  instructed  the  Jury  that,  "if 
plaintiff  did  not  have  a  ticket  entitling  him 
to  passage  beyond  Reading,  he,  of  course, 
cannot  recover,  and  your  verdict  should  be 
for  the  defendant."  The  second  answer  U 
that  the  jury  specially  found  that  the  ticket 
was  from  Topeka  to  Emporia.  Tbis  finding 
is  In  the  answer  to  the  first  special  questkni 
requested  by  the  plaintiff  below,  and  the  an- 
swer to  the  second  special  question  requested 
by  the  defendant  below.  No  objection  was 
taken  to  the  answers,  and  no  exception  saved, 
and  these  findings  therefore  stand  as  the  facts 
In  the  case.  The  instructions  refused,  whlcb 
were  predicated  upon  the  theory  that  tbe  tl^^et 
was  from  Topeka  to  Readhig,  could  not  aid 
the  jury  when  they  find  that  the  ticket  was, 
in  fact,  from  Topeka  to  Emporia.  Raibtwil 
Co.  V.  Hultt,  1  Kan.  App.  781,  41  Pac.  1051; 
tV^oodman  v.  Davis,  32  Kan.  344,  4  Pae  2fi2: 
Railroad  v.  Bennett,  35  Kan.,  on  page  399. 
11  Pac.  155. 

The  attorneys  for  the  plahitlff  In  error  con- 
tend that  there  was  no  evidence  of  gross  neg- 
ligence, wantonness,  or  a  willful  disregard  of 
the  rights  of  Long  by  the  agents  of  the  rail- 
road company,  and  that  there  was  nothing  up- 
on which  to  base  exemplary  damages.  TbeR 
was  evidence  tending  to  prove  that  I/ong  gave 
to  the  collector  a  ticket  entitling  him  to  ride 
to  Emporia.  The  finding  of  the  jury  estab- 
lishes this  as  a  fact.  Long  was  therefore  not 
a  trespasser  upon  the  tratai.  He  had  paid  bis 
fare,  and  was  entitled  to  remain  In  his  seat,  tm- 
molested,  until  he  reached  Emporia.  The 
most  favorable  vi^Vr  of  tbe  transaction  in 
favor  of  the  plaintiff  In  error  is  that  the  col- 
lector was  mistaken  as  to  who  gave  him  the 
ticket  to  Reading,  or  was  mistaken  as  to  the 
destination  printed  upon  the  ticket  he  receive>l 
from  Long.  If  the  mistake  of  tbe  collector 
was  due  to  such  a  reckless  disregard  of  tlie 
rights  of  Long  as  established  gross  negUgencv. 
amounting  to  wantonness,  and  tbe  jury  so 
found,  they  might  find  exemplary  damages 
Railway  Co.  v.  Rice,  38  Kan.  404,  16  Pac.  817. 
The  juiy  found  that  the  conductor  and  cd- 
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lector  acted  Id  a  wanton  manner  towards  Long 
In  compelling  him  to  yield  to  their  demands, 
without  considering  the  place  or  surroundings 
of  ejectment.  There  Is  evidence  upon  which 
to  base  this  finding.  The  forcible  eviction  of 
Long  from  the  car  in  which  he  had  a  right  to 
remain  is  certainly  a  wrong  which  is  accom- 
panied with  great  injustice  and  outrage;  but 
to  make  such  eviction  at  about  2  o'clock  in  the 
morning,  when  the  weather  was  cold  and 
stormy,  at  a  place  on  the  prairie,  with  no 
bunuuD  habitation  in  sight,  is,  at  least,  such  a 
reckless  indifference  to  the  rights  of  I^ong,  and 
such  an  utter  disregard  of  consequences  to  his 
life  and  health,  as  would  Justify  the  jury  in 
finding  that  the  agents  of  the  railroad  com- 
pany were  grossly  and  wantonly  negligent  of 
iiis  rights  and  welfare.  The  interests  of  the 
traveling  public  demand  that  the  agents  of  a 
common  carrier  of  passengers  shall  carefully 
scrutinize  the  ticket  presented  to  them  by  a 
passenger,  and  see  that  said  passenger  Is  per- 
mitted to  ride  unmolested  to  his  destination, 
as  stated  in  the  ticket,  provided  the  passenger 
conducts  himself  In  an  orderly  manner.  The 
consequences  to  the  passenger  might  be  so 
serious  that  it  will  not  do  to  say  that  a  con- 
ductor or  collector  can  omit  this  duty  without 
lieing  guilty  of  gross  and  wanton  negligence 
towards  the  rights  of  such  passenger.  Sup- 
pose, In  this  case.  Long  had  been  without  the 
60  cents  to  pay  the  additional  fare,  and  hav- 
ing no  acquaintance  there  to  have  loaned  It 
to  iiim,  he  would  have  been  left  on  the 
prairie,  away  from  any  human  habitation  in 
the  nighttime,  in  the  midst  of  a  snowstorm, 
during  a  cold.  March  night.  The  safety  and 
comfort  of  passengers  require  that  such  things 
must  not  be  tolerated.  Slight  diligence  upon 
the  part  of  the  collector  would  prevent  such  an 
eviction.  The  want  of  such  diligence  is  gross 
negligence,  and,  under  the  circumstances  of 
this  case,  it  was  a  wanton  disregard  of  Long's 
rights.  Judgments  for  exemplary  damages 
have  been  sustained  in  cases  very  similar  to 
this,  in  Railway  Co.  v.  Rice,  supra,  Railway 
v.  Kessier,  18  Kan.  523,  Sawyer  v.  Sauer,  10 
Kan.  466,  and  other  cases. 

The  remaining  errors  complained  of  rvlate 
to  the  introduction  and  rejection  of  evidence, 
to  the  conduct  of  the  attorneys  for  Long  In 
addressing  the  jury,  and  to  the  refusal  of  the 
court  to  require  the  Jury  to  answer  certain 
special  questions.  To  analyze  and  discuss 
each  of  these  questions  would  extend  this 
opinion  to  an  unreasonable  length,  and  could 
serve  no  good  purpose.  Each  of  them  Is  de- 
cided in  accordance  with  well-established  de- 
cisions of  our  supreme  and  appellate  courts. 
We  have  made  a  careful  examination  of  the 
record,  and  find  that  no  error  prejudicial  to 
the  substantial  rights  of  the  plaintiff  In  error 
was  committed,  either  In  the  introduction  or 
rejection  of  evidence.  In  the  argument  of 
counsel  for  the  defendant  In  error,  or  In  the 
refusal  of  the  court  to  require  the  Jury  to  re- 
turn to  the  jury  room,  and  make  and  return 
answers  to  questions  8,  15,  16,  17,  18,  19,  31, 


and  32.  The  questions  had  either  been  suf- 
ficiently answered,  or  they  were  upon  imma- 
terial matters.  The  judgment  of  the  district 
court  is  affirmed.    All  the  judges  concurring. 


(19  Mont,  aoo) 
NATIONAL  CASH-REGISTER  CO.  v. 
BROWN  et  al. 
(Supreme  Court  of  Montana.     Feb.  15,  1897.) 
Dissolution  op  Partnership— Liabilitt  fob 
Debts. 
A  retiring  partner  is  liable  for  the  debts 
of  the  firm  to  a  creditor  having  actual  knowl- 
edge that,  under  the  terms  of  the  dissolutiou, 
the  other  partner  had  assumed  to  pay  the  debts, 
though  the  creditor  had  attached  the  goods  of 
such  other  partner,  and  subsequently  had  re- 
leased the  attachment. 

Appeal  from  district  court.  Park  county; 
Frank  Henry,  Judge. 

Action  by  the  National  Cash-Register  Com- 
pany against  J.  A.  Brown  and-R.  D.  Alton, 
doing  business  as  J.  A  Brown  &  Co.  Judg- 
ment for  plaintiff,  and  Alton  appeals.  Af- 
firmed. 

This  Is  an  action  commenced  in  a  Justice 
of  the  peace's  court  In  Park  county,  by  the 
plaintiff,  to  recover  judgment  against  the  de- 
fendants on  four  promissory  notes,  described 
in  the  complaint.  In  the  justice's  court  the 
defendant  J.  A.  Brown  defaulted,  and  judg- 
ment was  entered  against  him.  The  defend- 
ant R.  D.  Alton  appeared,  and  filed  a  sep- 
arate answer,  which  is  in  substance  as  fol- 
lows: It  admits  the  execution  of  the  notes 
sued  on  by  the  firm  of  J.  A.  Brown  &  Co.,  as 
alleged  in  the  complaint.  Defendant  Alton, 
for  a  further  and  separate  defense,  alleges 
that  on  the  7th  day  of  April,  1894,  and  for  a 
long  time  prior  tiiereto,  he  and  the  defend- 
ant J.  A.  Brown  were  partners,  doing  business 
under  the  firm  name  and  style  of  J.  A.  Brovrn 
&  Co.,  at  Livingston,  Park  county;  that,  on 
said  day,  said  firm  was  dissolved,  by  mutual 
consent,  by  an  agreement  In  writing,  by  the 
terms  of  which  agreement  defendant  Alton 
retired  from  said  firm,  and  the  defendant 
Brown  continued  the  business  conducted  by 
said  firm,  took  all  the  assets  thereof,  and 
agreed  to  collect  the  accounts  due  to,  and  pay 
all  the  Indebtedness  of,  said  firm  of  J.  A. 
Brown  &  Co.;  that,  at  the  time  of  the  disso- 
lution of  the  firm,  the  notes  in  suit  were  out- 
standing against  said  firm;  that  thereafter, 
on  the  19th  day  of  Novemljer,  1894,  the  plain- 
tiff commenced  an  action  in  the  justice's  court 
of  Livingston  township.  In  said  county,  against 
the  defendants,  upon  the  identical  notes  set 
fbrth  In  the  complaint  in  this  suit,  by  filing 
said  notes  In  said  justice's  court,  and  pro- 
curing a  summons  to  be  issued  thereon;  that, 
at  the  time  of  the  commencement  of  said  suit, 
the  plaintiff  caused  a  writ  of  attachment  to  be 
issued  out  of  said  justice's  court,  wMch  writ 
was  delivered  to  the  constable  of  said  town- 
ship, and  which  was  served  by  said  constable 
by  levying  upon  sufficient  property  of  the  de- 
fendant J.  A.  Brown  to  fully  pay  off  and  sat- 
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Isfy  said  notes  and  costs;  that,  at  the  time  ot 
the  commencement  of  said  suit  in  said  Jus- 
tice's court,  the  plaintiff  and  its  attorneys 
were  Informed  and  knew  of  the  dissolution  of 
said  firm,  and  that  said  J.  A.  Brown  had  suc- 
ceeded to  all  the  assets  of  the  firm,  and  had 
contracted  to  pay  the  plaintiff's  said  demands, 
together  with  all  the  other  indebtedness  of 
said  firm.  Defendant  Alton  further  alleges 
that,  at  the  time  of 'the  commencement  of 
said  suit  and  the  issue  and  levy  of  said  at- 
tachment, the  said  defendant  Brown  was  in- 
solvent, and  that  this  fact  was  well  known  to 
the  plaintiff  and  its  attorneys;  that  after 
the  commencement  of  said  suit  and  levy  of 
said  attachment,  and  while  the  constable  had 
sufficient  property  in  his  possession  under  said 
writ  of  attachment  to  sktisfy  the  plaintiff's 
demand,  this  defendant  notified  the  plain- 
tiff and  Its  attorneys  that  the  said  firm  of  J. 
A.  Brown  &  Co.  had  been  dissolved,  that  said 
Brown  had  all  of  the  assets  of  the  firm,  and 
had  agreed  to  pay  ail  of  its  indebtedness,  in- 
cluding the  plaintiff's  demand,  and  urged  and 
requested  and  demanded  the  plaintiff  to  pro- 
ceed with  said  suit,  and  make  the  amoimt  of 
Its  claim  out  of  the  property  of  the  defendant 
J.  A.  Brown,  which  was  then  held  under  at- 
tachment; that  said  plaintiff,  notwithstand- 
ing the  urgent  requests  and  demands  of  this 
defendant,  and  contrary  to  liis  expressed  wish, 
and  with  full  knowledge  of  all  the  facts  afore- 
said, released  the  property  of  said  defendant 
Brown  which  was  held  under  said  writ  of 
attachment,  and  dismissed  said  suit;  that, 
subsequent  to  the  release  of  said  attachment 
and  the  dismissal  of  said  suit,  the  defendant 
Brown  made  an  assignment  for  the  benefit  of 
bis  creditors,  and  at  all  times  since  has  been, 
and  now  Is,  Insolvent  and  irresponsible  finan- 
cially. To  this  answer  of  defendant  Alton, 
the  plaintiff  filed  a  general  demurrer,  which 
was  overruled  by  the  justice;  and,  the  plain- 
tiff having  elected  to  stand  on  his  demurrer. 
Judgment  was  rendered  by  said  Justice  in 
favor  of  defendant  Alton,  from  which  Judg- 
ment plaintiff  appealed  to  the  district  court 
In  the  district  court  the  case  was  again  beard 
on  the  demurrer  of  plaintiff  to  the  separate 
answer  of  defendant  Alton,  and  the  same  was 
sustained;  whereupon  defendant  R.  D.  Alton 
elected  to  stand  on  his  answer,  and  Judgment 
was  entered  against  him.  From  this  Judg- 
ment, defendant  Alton  appeals. 

Campbell  &  Stark,  for  appellant  B.  0. 
Day,  for  respondent 

PEMBERTON,  C.  3.  (after  stating  the 
facts).  The  appellant  contends  that  by  the 
terms  of  the  dissolution  of  the  partnership 
firm  of  J.  A.  Brown  &  Co.,  as  set  out  In  his 
separate  answer,  he  became  a  surety  for  the 
payment  of  the  firm's  debts,  and  that  he  was 
entitled  to  the  rights  of  such  surety  from  the 
creditors  of  the  firm  having  actual  notice  of 
the  terms  of  the  dissolution;  and,  further, 
that  the  plaintiff,  having  brought  suit  by  at- 
tachment against  the  firm,  and  having  at- 


tached sufficient  property  in  the  bands  of 
Brown,  the  principal,  to  satisfy  Its  demand, 
and '  subsequently,  without  the  consent  and 
against  the  protest  of  the  surety,  having  re- 
leased the  attachment  and  dismissed  the 
suit,  thereby  released  appellant,  the  surety, 
from  all  liability  on  the  notes  sued  ou. 

The  questions  raised  by  the  contention  of 
the  appellant  were  fully  discussed  In  Raw- 
son  V.  Taylor,  30  Ohio  St.  389,  and  the  con- 
clusion reached  that  "a  retiring  partner  re- 
mains liable  for  all  the  existing  debts  of  the 
firm,  to  the  same  extent  as  if  he  had  not  re- 
tired. An  ag^reement  between  him  and  the 
remaining  partners,  or  with  the  new  firm 
that  succeeds,  that  they  will  assume  and  pay 
all  such  debts,  while  valid  as  between  the 
partners,  has  no  effect  upon  the  creditors  of 
the  old  firm,  unless  they  become  parties 
thereto."  In  Fensler  v.  Prather,  43  Ind.  119, 
a  case  involving  the  question  under  discus- 
sion, It  was  said:  "Two  partners,  owing 
debts  and  having  assets,  dissolved  partner- 
ship; and,  by  agreement,  one  partner  was  to 
retain  aU  the  assets,  and  pay  all  the  debts, 
and  manage  and  close  up  the  business.  The 
partner  who  had  withdrawn  from  the  man- 
agement of  the  business,  desiring  a  discharge 
from  further  personal  liability  on  a.  certain 
note  made  by  said  firm,  and  held  by  one  of 
the  creditors  thereof,  acquainted  such  credit- 
or with  the  facts  of  the  partnership  arrange- 
ment, and  proposed  to  pay  him  one-half  the 
amount  of  said  note,  the  creditor  to  relieve 
him  from  further  liability,  and  look  to  the 
effects  in  the  hands  of  the  former  partus' 
and  to  such  partner  personally  for  the  other 
half,  which  proposition  the  creditor  accept- 
ed, and  one-half  the  amount  of  said  note  was 
then  paid  accordingly.  Held,  that  such  part 
payment  was  not  a  sufficient  considei'ation 
for  the  promise  to  release  the  party  making 
It  as  to  the  remainder."  In  Shriver  v.  Love- 
Joy,  32  Cal.  575,  a  case  almost  exactly  like 
the  one  at  bar,  the  court  said:  "The  plain- 
tiff sued  liovejoy  (the  surviving  partner,  of 
Lovejoy  &  Co.)  and  Grandvoinet  upon  a  Joint 
and  several  promissory  note  made  by  Love- 
Joy  &  Co.  Grandvoinet  relied  for  a  defense 
mainly  on  the  fact  that  Lovejoy  &  Co.  were 
the  principal  debtors;  that  he  was  only  their 
surety;  and  that  the  plaintiff,  after  ha>-ing 
commenced  this  action  and  attachea  suffi- 
cient property  of  Lovejoy  to  satisfy  the  de- 
mand, released  the  property  from  the  at- 
tachment, and  the  same  was  attached  by 
other  creditors  of  Lovejoy.  The  court  gave 
Judgment  for  the  plaintiff.  All  the  makers 
of  a  Joint  and  several  promissory  note,  what- 
ever may  be  their  true  relation  between 
themselves,  stand,  as  to  the  pajee,  as  princi- 
pals. The  promise  of  each  is  an  absolute 
and  primary  promise,  not  a  conditional  or 
secondary  promise.  The  creditor  is  not  in- 
terested in  knowing  the  relation  of  the  mak- 
ers with  each  other.  In  a  suit  on  the  note. 
he  ought  not  to  be  delayed  by  an  investiga- 
tion into  matters  which  do  not  concern  him." 
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And  It  was  held  that  the  facts  alleged  con- 
Etltated  no  defense.  Johnson  v.  Emerlck,  70 
Mich.  2ir>,  38  N.  W.  223.  This  court,  in  Smith 
T.  Freyler,  4  Mont.  4«9,  1  Pac.  214,  fully  dis- 
cusses the  questions  here  presented,  and  col- 
lates the  authorities.  In  that  case  we  said: 
"When  a  surety  signs  a  promissory  note,  his 
promise  Is  absolute  and  unconditional  to  pay 
the  same  when  it  becomes  due;  and  there 
Is  no  escape  from  this  promise  unless  the 
payee  or  holder  i-eleases  him.  He  does  not 
promise  that  he  will  pay  if  the  payee  or 
holder  falls  to  collect  the  note  by  an  action 
against  the  principal.  The  payee  or  holder 
does  not  receive  the  note  with  an  Implied 
promise  that  he  will  exhaust  his  remedy 
against  the  principal  before  proceeding 
against  the  surety.  The  obligation  of  the 
surety  Is  tQ  pay  according  to  the  terms  of 
his  promise,  and  he  may  protect  himself  by 
paying,  and  then  proceeding  iigalnst  the 
principal,  and  that  is  his  remedy.  •  •  • 
The  authorities  are  decidedly  in  favor  of  the 
proposition,  In  absence  of  any  statutory  pro- 
vision controlling  It,  that  if,  after  the  debt 
Is  due,  the  surety  request  the  creditor  to  sue 
the  principal,  who  is  then  solvent,  and  the 
creditor  falls  to  do  so,  and  the  principal  aft- 
erwards becomes  insolvent,  the  surety  la 
not  thereby  discharged.  And  If  there  were 
no  authorities  on  the  subject,  considering  the 
nature  of  the  obligation  of  a  surety,  we  do 
not  well  see  how  the  contrary  could  be  main- 
tained. Tlie  contract  of  the  surety  to  pay  is 
as  absolute  as  that  of  the  principal,  and  be 
cannot  change  his  absolute  promise  into  a 
conditional  one  to  pay,  providing  the  creditor, 
cannot  collect  from  the  principal.  The  aver- 
ment In  the  answer  that  the  plaintiff  thereto- 
fore agreed  to,  and  did,  release  the  defend- 
ant from  all  liability  on  the  note,  is  the  avor- 
ihent  of  a  legal  conclusion;  and  the  further 
averment  that  the  plaintiff  then  and  there 
told  the  defendant  to  rest  easy,  that  he 
would  not  look  to  him  for  the  payment  of 
th,e  note,  but  that  the  principal  was  good 
enough  for  him,  and  that  he  would  trust  him 
for  the  payment  thereof.  Is  a  promise  with- 
out a  consideration,  and  would  not  have  pre- 
vented the  plaintiff,  the  payee,  from  at  once 
commencing  action  against  the  surety  to  col- 
lect the  note."  We  are  aware  that  there  are 
some  authorities  which  hold  with  appellant's 
contention;  but  recent  authorities  draw  a 
marked  distinction  "between  cases  where  the 
relation  of  principal  and  surety  existed  inter 
se  at  the  time  the  obligation  was  entered  In- 
to, of  which  the  creditor  bad  knowledge,  and 
a  case  of  Joint  principals  Inter  se  at  the  date 
of  the  obligation,  and  a  subsequent  agree- 
ment between  the  Joint  debtors  by  which, 
as  between  themselves,  one  becomes  a  sure- 
ty for  the  other,  of  which  subsequent  ar- 
rangement the  creditor  had  knowledge." 
Kawson  v.  Taylor,  supra;  Swire  v.  Redman, 
1  Q.  B.  Div.  536. 
We  are  firmly  of  the  opinion  that  one  obli- 


gor cannot  change  his  relation  to  bis  creditor 
by  any  agreement  with  his  Joint  obligor 
without  the  creditor's  consent  In  view  of 
the  foregoing  authorities,  we  are  of  the  opin- 
ion that  the  answer  of  appellant  did  not 
state  facts  sufficient  to-  constitute  a  defense, 
and  that  there  was  no  error  in  the  action  of 
the  court  in  sustaining  the  demurrer  there- 
to. The  Judgment  appealed  from  Is  af- 
firmed. 

HUNT  and  BUCK,  JJ.,  concur. 


(1$  Hont  246) 
MORRILL  T.   HBRSHPIBLD. 
(Supreme  Court  of  Montana.     March  1,  1897.) 
Attoknet — Valub  of  Bekvicrs — Resplt  op  LlTI- 
GATios— Hypothetical  Qi'ebtion. 
While  the  result  of  a  litigation  is  a  proper 
element   for   consideration  in  determining  the 
value    of    an    attorney's    service    therein,    its 
omission  from  a  hypothetical  question  to  an  ex- 
pert docs  not  render  the  question  objectiona- 
ble, as  such  element  may  be  included  in  cross- 
examination. 

.  Appeal  from  district  court,  Lewis  and 
Clarke  county;  H.  N.  Blake,  Judge. 

Action  by  Fred  B.  Morrill  against  Aaron 
Hershfleld.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Affirmed. 

McConnell,  Gunn  &  McConnell,  for  appel- 
lant. C.  B.  Nolan  and  R.  R.  Purcell,  for  re- 
spondent. 

HUNT,  J.  Plaintiff  and  respondent  brought 
this  action  to  recover  a  balance  due  for  legal 
services  performed  by  him  for  the  appellant. 
The  appellant  does  not  dispute  the  fact  that 
the  services  were  rendered.  The  action  in 
which  the  plaintiff  was  employed  was  one 
for  divorce,  instituted  In  the  district  court  at 
Fargo,  N.  D.  The  record  shows  that  the  suit 
was  bitterly  contested,  and  resulted  In  a 
Judgment  adverse  to  the  appellant,  who  was 
the  plaintiff  In  that  action.  To  prove  the 
plaintiff's  allegation  herein  that  his  profes- 
sional services  were  worth  $3,500,  the  plain- 
tiff testified  himself,  and  introduced  several 
depositions  of  lawyers  engaged  In  the  prac- 
tice of  their  profession  at  Fargo,  N.  D.  Two 
of  these  lawyers,  who  gave  their  evidence  by 
deposition,— W.  F.  Ball  and  John  S.  Watson, 
Ksqs.,— testified  that  they  represented  the  in- 
terests of  the  defendant  In  the  divorce  action, 
and  were  familiar  with  the  case.  Its  charac- 
ter and  magnitude,  and  knew  of  the  services 
and  labor  performed  by  the  plaintiff  herein 
(Morrill),  who  represented  the  plaintiff,  Hersh- 
fleld, in  that  case.  They  estimated  the  value 
of  plaintiff's  services  at  from  three  to  five 
thousand  dollars.  The  evidence  of  these  two 
witnesses  was  uncontradicted.  To  the  other 
lawyers  who  were  called  to  give  their  depo- 
sitions the  respondent  put  a  hypothetical 
question,  in  which  were  recited  the  nature  of 
the  action  in  which  plaintiff  had  performed 
the  professional  services  sued  for,  the  time 
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d 'voted  by  him  to  the  case,  the  trips  taken 
by  him  to  other  places  In  connection  with 
the  business' of  this  suit,"  the  resisting  of  mo- 
tions for  alimony  and  suit  money,  the  rcspon- 
slbility  of  the  control,  preparation,  and  man- 
agement of  the  case,  the  time  the  trial  lasted, 
and  other  matters  apparently  connected  with 
the  supposed  lawsuit  referred  to.  The  an- 
swers to  these  questions  put  the  value  of  the 
plaintiff's  services  at  various  sums  from  four 
to  ten  thousand  dollars.  The  Jury  awarded 
the  plalntUf  ^1,1^.  To  such  hypothetical 
question  asked  the  several  witnesses  who 
were  called  as  experts  the  appellant  object- 
ed, because  the  question  propounded  did  not 
Include  one  of  the  elements  entering  into  the 
determination  of  the  reasonableness  of  the 
compenKatiou  of  an  attorney,  namely,  wheth- 
er or  not  the  action  In  which  the  services 
were  rendered  was  decided  in  favor  of  the 
defendant  or  against  him.  The  court  over- 
ruled the  objection,  and  permitted  the  ques- 
tion and  answers  to  be  read  to  the  Jury,  and 
It  Is  this  alleged  error  alone  that  appellant 
relies  upon. 

The  better  rule  appears  to  be  that  In  an  ac- 
tion brought  by  an  attorney  to  recover  the 
reasonable  value  of  his  services  In  the  con- 
duct of  a  lawsuit  It  Is  proper  that  the  result 
of  the  litigation  be  laid  before  the  Jury  as 
one  of  the  elements  to  be  considered  by  them 
In  arriving  at  a  Just  valuatJon  to  be  put  upon 
his  services.  Randall  v.  Pacljard,  142  N.  Y. 
47,  30  N.  E.  823;  Stevens  v.  Ellsworth  (Iowa) 
03  N.  W.  (W3.  But,  while  It  Is  one  of  the 
proper  elements  for  consideration,  we  cannot 
say  that  it  is  so  essential  as  to  require  us  to 
conclude  that  Its  omission  on  direct  examina- 
tion was  prejudicial  to  the  appellant's  rights. 
We  must  assume  that  the  appellant  had  no- 
tice of  the  taking  of  the  depositions  and  of 
the  Interrogatories  that  were  to  be  propound- 
ed to  the  experts.  He  luerefore  had  an  op- 
portunity to  cross-examine  them,  ahd  to  In- 
clude the  element  of  the  result  of  the  litiga- 
tion In  his  cross-examination,  If  he  desired 
to  do  so.  So  far  as  the  question  propounded 
to  the  experts  went.  It  is  not  complained  ot, 
and  the  rule  is  that  when  a  witness  has  ex- 
pressed an  opinion  based  upon  tacts  assumed 
by  the  one  whose  witness  he  Is,  the  opposite 
party  may  cross-examine  him  by  taking  his 
opinion,  based  upon  any  other  facts  assumed 
to  have  been  proved  by  the  evidence,  provid- 
ed, of  course,  that  such  hypothetical  state 
of  facts  is  fairly  within  the  scope  of  the  evi- 
dence adduced  on  the  trial.  If  the  question 
asked  of  the  witness  Is  defective  because  It 
does  not  state  enougli,  and  in  the  opinion  of 
the  counsel  there  was  evidence  other  than 
that  Included  In  the  hypothetical  question, 
which  he  believed  it  was  proper  for  the  wit- 
ness to  consider,  the  attention  of  the  witness 
should  be  called  to  It  upon  cross-examina- 
tion. Davidson  v.  State  (Ind.  Sup.)  34  N.  E. 
972;  Goodwin  v.  State,  90  Ind.  r>50;  Railroad 
Co.  V.  Compton,  75  Tex.  607,  13  S.  W.  6G7; 


Rog.  Exp.  Test.  S  27.  But  the  question  put 
may  not  be  Improper  because  It  includes  but 
a  part  of  the  facts  in  evidence.  Stearns  v. 
Field,  90  N.  Y.  640;  Mercer  v.  Vose,  67  N.  X. 
50;  Thomp.  Trials,  f  025.  Moreover,  the  Jurj- 
were  fully  advised  by  the  testimony  of  re- 
spondent himself  of  the  result  of  the  litiga- 
tion in  which  plaintiff  rendered  his  profes- 
sional services.  It  is  also  to  be  noted  that 
the  uncontradicted  testimony  of  the  witnesses 
Ball  and  Watson,  who  gave  their  opinions, 
not  upon  a  hypothetical  case,  but  as  a  re- 
sult of  their  own  knowledge  of  all  the  facts, 
which  necessarily  Included  a  knowledge  of 
the  results,  conformed  to  the  evidence  given 
in  respbnse  to  the  hypothetical  question  put 
to  the  other  witnesses.  The  verdict,  there- 
fore, was  fully  sustained  by  this  uncontra- 
dicted testimony  of  the  witnesses  Ball  and 
Watson  alone,  and  the  appellant  is  In  no  con- 
dition to  complain  of  barm  done  him.  Rora- 
back  V.  Pennsylvania  Co.  (Conn.)  20  Atl.  465; 
Railway  Co.  v.  Tabor  (Ky.)  32  S.  W.  108; 
Galvin  v.  Palmer  (Cal.)  45  Pac.  172.  No  com- 
plaint Is  made  because  of  the  instructions  to 
the  Jury.  We  will  therefore  presume  that 
they  were  in  accord  with  the  issues  raised, 
and  were  warranted  by  the  evidence  given. 
Judgment  affirmed. 

BUCK,  J.,  concurs. 


(U  Hont.  236) 

SANDERSON  v.  BILLINGS  WATER- 
POWDER  CO. 
(Supreme  Court  of  Montana.     Feb.  23,  1887.) 
Appeal— ScrpiciENCY  op  Plkadiso — Record. 

1.  Where  no  demurrer  was  interposed  to  a 
complaint,  but  issue  was  joined  thereon  by  an- 
swer, it  will  not  be  held  insufllcient  on  the 
fcround  of  ambiguities  or  uncertainties  of  state- 
ment. 

2.  Prior  to  the  taldng  effect  of  the  Codes  o( 
1895,  the  instructions  in  a  case  were  not  a 
part  of  the  jndfnnent  roll  unless  included  in  a 
bill  of  exceptions. 

Appeal  from  district  court,  Yellowstone 
county;  George  R.  Mllbum,  Judge. 

Action  by  Charles  Sanderson  against  the 
Billings  Water-Power  Company  for  personal 
Injuries.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

This  was  ah  action,  brought  by  respondent 
(plaintiff  below)  against  appellant  (defendxmt 
below)'  for  personal  injuries.  The  pleadings 
were  a  complaint,  answer,  and  replication.  A 
trial  resulted  In  a  verdict  and  Judgment  for 
plaintiff  for  $2,500  damages.  An  appeal  was 
taken  from  an  order  denying  a  motion  for  a 
new  trial  and  the  Judgment.  After  the  tran- 
script was  filed  In  this  court,  the  respondent 
made  a  motion  to  strike  out  the  statement 
on  motion  for  a  new  trial  therein,  for  the  rea- 
son that  the  same  was  not  prepared  or  served 
within  the  time  required  by  law.  This  mo- 
tion was  granted,  and  the  appeal  from  the  or- 
der denying  the  motion  for  a  new  trial  was  at 
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the  same  time  dismissed.  The  present  status 
of  the  case  In  this  court  Is  an  appeal  from  the 
judgment  alone.  The  complaint  in  the  action 
Is  as  follows:  "That  during  all  of  the  times 
hereinafter  mentioned  the  defendant  was,  and 
still  Is,  a  corporation  organized  under  the  laws 
of  the  state  of  Montana.  That  the  defendant, 
on  the  21»t  day  of  June,  1894,  by  Its  agents 
and  servants,  wrongfully,  carelessly,  and  neg- 
ligently excavated  a  deep  and  dangerous  ex- 
cavation and  trench  In  and  across  the  public 
street,  road,  and  highway  linown  as  'Twenty- 
Seventh  Street  North,'  between  First  avenue 
north  and  Second  avenue  north,  in  the  city  of 
BlUhigs,  Yellowstone  county,  state  of  Mon- 
tana, and  said  defendant,  by  its  agents  and 
servants,  wrongfully,  negligently,  and  care- 
lessly, thus  obstructing  said  highway,  negli- 
gently left  a  large  pile  of  earth  In  said  road, 
street,  and  highway,  and  negligently  suffered 
said  pile  of  earth  dug  from  said  e.\:cavatIon 
and  trench  to  remain  therein  and  thereon,  ob- 
structing said  highway  during  the  nighttime 
of  said  day;  and  to  remain  therein  and  thereon 
openly  exposed,  and  without  any  protection, 
fence,  light,  signal,  or  anything  else  to  indi- 
cate danger,  or  give  notice  to  travelers  or 
passers  along  said  highway  against  accidents. 
That  by  reason  of  said  negligence,  careless- 
ness, and  Improper  conduct  of  the  defendant 
by  Its  said  agents  and  servants,  in  the  night- 
time of  the  said  day,  while  the  plaintiff  was 
lawfully  traveling  on  said  highway  and  street, 
the  two-wheeled  cart  of  the  plaintiff  tiierein 
being  then  and  there  driven  by  plaintiff  with 
one  horse  drawing  the  same,  then  passing 
through  said  street  and  along  and  over  said 
Hiad,  street,  and  highway,  the  plaintiff  being 
then  and  there  wholly  unaware  of  danger, 
was,  without  fault  or  negligence  on  phUntifFs 
part,  accidentally  driven  against  the  said  pile 
of  earth,  and  was  thereby  overturned,  where- 
of the  plaintiff  received  great  bodily  injiuy. 
That  one  of  his  ankles  was  dislocated  and 
badly  sprahied,  and  he  Is,  as  he  Is  Informed 
and  believes,  permanently  injured.  Plaintiff 
was  made  slcli,  sore,  and  lame,  was  put  to 
great  pain,  and  was  and  is  still  prevented 
from  going  on  with  his  occupation  and  busi- 
ness of  farming;  to  bis  damage  in  the  sum 
of  five  thousand  dollars.  Wherefore  plaintiff 
demands  judgment  against  the  defendant  for 
the  sum  of  five  thousand  dollars  and  costs  of 
this  action." 

O.  F.  Goddard,  for  appellant.  Gib  S.  Lane, 
for  respondent. 

BUCK,  J.  (after  stating  the  facts).  Appel- 
lant insists  that  the  complaint  in  this  action 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  hence  does  not  support  the 
Jtidgment.  His  counsel  suggests  In  support  of 
this  only  ambiguities  and  uncertainties  in  the 
averments  of  the  pleading.  The  record  falls 
to  disclose  that  a  demurrer  was  Interposed  to 
the  complaint  on  any  ground  whatsoever,  and 


by  answering  appellant  has  waived  the  right 
to  object  to  any  such  defects.  If  they  exist. 
The  complaint,  in  our  opinion,  states  a  cause 
of  action.      * 

We  are  also  asked  to  examine  certain  in- 
structions given  by  the  lower  court,  which 
counsel  for  appellant  claims  are  "inconsistent 
with,  not  justified  by,  and  unsupported  by 
the  pleadings."  At  the  thne  the  judgment  roll 
in  this  case  was  made  up,  which  was  before 
the  Ck)des  of  1805  went  into  effect,  the  in- 
structions In  a  case  were  not  a  part  of  the 
judgment  roll,  unless  Included  in  a  bill  of  ex- 
ceptions. See  Kleiuschmldt  v.  McDermott,  12 
Mont  315,  30  Pac.  393,'  and  especially  the" 
concurring  opinion  written  by  Mr.  Justice  De 
Witt.  Light  Co.  V.  Morgan,  13  Mont.  394, 
34  Pac.  488,  and  State  v.  Black,  15  Mont. 
143,  38  Pac.  674.  The  instructions  in  this 
case  were  never  included  in  any  bill  of  ex- 
ceptions, and  thereby  made  a  part  of  the  judg- 
ment roil.  It  is  time,  they  were  set  forth  in 
the  statement  on  motion  for  a  new  trial  orig- 
inally In  the  record,  but  they  were  there  m^e- 
ly  as  a  part  of  said  statement.  When  this 
court  struck  out  that  statement,  it  also  struck 
out  of  the  record  the  instructions  in  the  case, 
and  therefore  they  are  not  before  us  for  any 
consideration  whatsoever.  The  judgment  is 
afhrmed. 

PEMBERTON,  C.  J.,  and  HUNT,  J„  con- 
cur. 


(19  Mont.  249) 
DICKERMAN  v.  GELSTHORPE. 
(Supreme  Court  of  Montana.    March  1,  1897.) 
Election— Makkino  Ballots— Statctes. 

1.  Under  Pol.  Code,  §  1361,  providing  that,  if 
one  desire  to  vote  a  straight  party  ticket,  he 
may  do  so  by  making  a  cross  at  the  head  of  the 
list  representing  his  political  party,  and  if  he 
desire  to  vote  for  any  candidates  on  any  oth- 
er list  he  shall  make  a  cross  opposite  the  name 
of  such  candidate;  and  section  1403,  declar- 
ing void  a  Imllot  or  parts  of  a  ballot  from  which 
it  is  impossible  to  determine  tiie  elector's  choice, 
but  providing,  if  part  of  a  ballot  is  sufficiently 
plain  to  gather  therefrom  the  elector's  intention, 
sucli  part  shall  be  counted, — a  ballot  with  a 
cross  at  the  head  of  the  list  representing  a 
political  party,  and  a  cross  opposite  tlie  name  of 
a  candidate  in  another  list  for  an  office  for 
which  there  is  no  candidate  in  the  first  list, 
will  be  counted  for  such  candidate  and  all 
candidates  in  the  first  list;  as,  while  the  provi- 
sion for  use  of  a  cross  to  indicate  choice  is 
mandatory,  that  for  putting  cross  opposite  name 
of  every  candidate  where  a  voter  wishes  to  vote 
for  candidates  in  more  than  one  list  is  merely 
directory. 

2.  Where  a  cross  is  put  at  the  head  of  one 
party's  list  of  candidates  and  opposite  the  name 
of  a  candidate  in  another  list  for  an  office  for 
which  there  is  a  candidate  in  the  first  list,  the 
ballot  will  not  be  counted  for  either  candidate 
for  tliat  office,  but  will  be  counted  for  all  other 
candidates  in  the  first  list. 

Appeal  from  district  court.  Cascade  coun- 
ty; C.  H.  Benton,  Judge. 

Proceeding  by  A.  E.  Dickerman  against 
W.    H.   Gelsthorpe   to   content  an   election. 
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Contestee  appeals. 


Judgment  for  coutestant. 
Reversed. 

Tbis  was  a  proceeding  Instituted  under  the 
provisions  ot  title  2,  pt  3,  of  the  Code  of 
Civil  Procedure  of  Montana,  to  contest  an 
election  to  the  office  of  county  treasurer  of 
Cascade  county.  At  the  election  held  No- 
vember 3,  1886,  Dickerman  was  a  candidate 
for  the  office  on  the  Republican  and  Silver 
Republican  ticlcets.  Gelsthorpe  ran  on  the 
Democratic  and  People's  party  tickets.  The 
oftlclal  returns  as  canvassed  showed  that 
Oelsthorpe  had  received  48  votes  more  than 
his  rival.  Upon  the  trial  the  district  court 
found  that  72  ballots  had  been  erroneously 
counted  for  Gelsthorpe.  Each  of  these  72 
ballots  was  marlced  with  a  cross  in  the  cir- 
cle either  under  the  designation  "Demo- 
cratic" or  "People's  Party,"  and  contained  a 
cross  opposite  the  name  of  Hartman,  the 
candidate  for  representative  In  congress, 
whose  name  appeared  in  the  "Silver  Repub- 
lican" column.  Neither  the  Democratic  nor 
the  People's  party  had  a  candidate  for  con- 
gress, and  there  was  a  blanic  in  their  re- 
spective columns  for  that  office.  Exception 
was  saved  to  the  rejection  of  said  ballots. 
The  lower  court,  over  the  objection  of  the 
contestant,  Diclierman,  counted  for  Gels- 
thorpe 66  ballots  marked  as  follows:  with  a 
cross  in  the  circle  under  the  "Democratic" 
or  "People's  Party"  designation,  and  with  a 
cross  or  crosses  opposite  the  names  of  some 
candidate  or  candidates  other  than  Gels- 
thorpe's  in  the  same  list  under  tlie  crossed 
circles.  The  lower  court  also  refused  to 
count  for  Dickerman  eight  ballots  marked 
with  A  cross  In  the  circle  under  either  the 
Republican  or  Silver  Republican  columns, 
and  with  a  cross  opposite  the  names  of  can- 
didates other  than  Gelsthorpe  in  the  Demo- 
cratic and  People's  party  list.  Dickerman 
was  declared  to  have  been  elected  by  14 
votes.  If  Dickerman  had  been  allowed  the 
8  votes  aforesaid,  and  Gelsthorpe  the  72  votes 
mentioned,  Gelsthorpe's  majority  would  have 
been  50  votes.  Judgment  was  rendered  for 
the  contestant,  Dickerman.  The  contestee, 
Gelsthorpe,  has  appealed  therefrom. 

The  sections  of  the  statutes  under  which 
the  questions  Involved  in  the  appeal  must  be 
decided,  are  as  follows: 

Section  1354  (Pol.  Code;  Codes  1895):  "Bal- 
lots prepared  under  the  provisions  of  tbis 
chapter  must  be  white  in  color  and  of  a 
good  quality  of  printed  paper,  and  the  names 
must  be  printed  thereon  In  black  ink.  The 
ballots  used  in  any  one  county  must  be  uni- 
form in  size,  and  every  ballot  must  contain 
the  names  of  every  candidate  whose  nomina- 
tion for  any  special  office  specified  in  the  bal- 
lot has  been  certified  or  filed  according  to 
the  provisions  of  this  title,  and  no  other 
names.  The  list  of  candidates  of  the  sev- 
eral parties  shall  be  placed  In  separate  col- 
umns on  the  ballot,  In  such  order  as  the 
authorities  charged  with  the  printing  of  the 


ballots  shall  decide.    As  near  as  possible  the 
ballot  shall  be  In  the  following  form: 
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—And  continuing  In  like  manner  as  to  all  can- 
didates to  be  voted  for  at  such  election.  Bv- 
ery  ballot  must  also  contain  the  name  of  the 
party  or  principle  which  the  candidates  repre- 
sent, as  contained  In  the  certificates  of  nom- 
ination. Below  the  names  of  cajidldates  for 
each  office  there  must  be  left  a  blank  ^>ace 
large  enough  to  contain  as  many  written 
names  of  candidates  as  there  are  persons  to 
be  elected.  There  must  be  a  margin  on  each 
side  of  at  least  half  an  Inch  in  widtli,  and  a 
reasonable  space  between  the  names  printed 
thereon,  so  that  the  voter  may  clearly  Indi- 
cate, in  the  way  hereinafter  provided,  the 
candidate  or  candidates  for  whom  tie  vrlshei 
to  cast  his  ballot  Whenever  the  secretatr 
of  state  has  duly  certified  to  the  county  deck 
any  question  to  be  submitted  to  the  vote  oC 
the  people,  the  county  clerk  must  print  iit  the 
regular  ballot,  in  such  form  as  will  enable  the 
electors  to  vote  upon  the  question  so  present- 
ed in  the  manner  in  this  title  provided.  Tbe 
county  clerk  must  also  prepare  the  necessary 
ballots  whenever  any  question  is  required  by 
law  to  be  submitted  to  the  electors  of  any 
locality,  and  any  of  the  electors  of  tbe  state 
generally,  except  that  as  to  all  questions  sub- 
mitted to  the  electors  of  ^  municipal  corpora- 
tion alone,  the  city  clerk  must  prepare  tlie 
necessary  ballots.  The  elector  If  he  shall  so 
desire,  may  vote  his  straight  party  ticket  bj 
making  a  cross  within  the  circle  at  the  bead 
of  the  list  representing  his  party." 

Section  1361:    "On  receipt  of  bis  ballot  the 
elector  must  forthwith,  without  leaving  the 
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polling  place  and  within  the  guarded  rail  pro- 
vided, and  alone,  retire  to  one  of  the  places, 
booths  or  compartments,  If  such  are  provided, 
and  prepare  his  ballot.  If  be.  shall  desire  to 
vote  a  straight  party  ticket,  he  may  do  so  by 
making  a  cross  at  the  bead  of  the  list  repre- 
senting his  political  party.  If  he  shall  desire 
to  vote  for  any  candidate  or  candidates  on 
any  other  list,  he  shall  make  a  cross  opposite 
the  name  of  every  candidate  for  whom  he  de- 
sires to  vote;  in  case  of  a  ballot  containing 
a  constitntlonal  amendment,  or  other  ques- 
tion to  be  submitted  to  the  vote  of  the  peo- 
ple, by  marking  an  X  opposite  the  answer  of 
the  question  or  amendment  submitted.  The 
elector  may  write  In  blank  siwces,  or  paste 
over  any  other  name,  the  name  of  any  person 
for  whom  be  wishes  to  vote.  In  marking  a 
ballot,  any  elector  is  at  liberty  to  use  or 
copy  any  unofficial,  sample  ballot  which  he 
may  choose  to  mark,  or  have  marked,  before 
entering  the  compartment  or  booth,  but  no 
elector  is  at  liberty  to  use,  or  bring  into  the 
polling  place,  any  unofficial,  sample  ballot 
printed  in  the  exact  style,  manner,  width  or 
character  of  paper  of  the  official  ballot  Aft- 
er preparing  bis  ballot  the  elector  must  fold 
it  so  that  the  face  of  the  ballot  will  be  con- 
cealed, and  so  that  the  endorsement  stamped 
thereon  may  be  seen.  He  must  then  vote 
forthwith,  and  before  leaving  the  polling 
place." 

Section  1408:  "In  the  canvass  of  the  vote 
any  ballot  which  is  not  endorsed,  as  provided 
in  this  title,  by  the  official  stamp,  is  void  and 
must  not  be  counted,  and  any  ballot  or  parts 
of  a  ballot  from  which  It  Is  impossible  to  de- 
termine the  elector's  choice,  is  void  and  must 
not  be  counted;  if  part  of  a  ballot  is  suffi- 
ciently plain  to  gather  therefrom  the  elector's 
Intention,  It  is  the  duty  of  the  judges  of  elec- 
tion to  count  such  part" 

Stanton  &  Stanton  and  Plgott  &  Veasey, 
for  appellant  Ransom  Cooper,  Carpenter  & 
Carpenter,  and  Jas.  W.  Freeman,  for  respond- 
ent. 

BUCK,  J.  (after  stating  the  facts).  Counsel 
for  respondent  construe  section  1361  in  con- 
nection with  section  1354  of  the  Political 
Code,  as  follows: 

"How  to  Prepare  Ballots.  The  law  does 
not  allow  a  voter  in  any  case  to  "erase  any 
names  on  his  ballot  The  law  requires  voting 
to  be  by  the  X-mark.  First  on  receipt  of  his 
ballot  the  elector  must  forthwith  and  alone 
retire  to  one  of  the  compartments,  and  pre- 
pare his  ballot  as  follows: 

"How  to  Vote  a  Straight  Ticket  (1)  If  the 
voter  shall  desire  to  vote  a  straight  party 
ticket  he  may  do  so  by  making  a  cross  in 
the  circle  at  the  bead  of  the  list  representing 
his  political  party.  No  other  marks  are 
necessary  in  such  a  case.  Or  (2)  he  may  omit 
the  cross  in  the  circle  at  the  bead  of  the  tick- 
et and  make  a  cross  opposite  the  name  of 
each  and  every  person  on  bis  party  list  for 
whom  he  desires  to  vote. 


"How  to  Vote  a  Mixed  Ticket  Omit  the 
cross  in  the  circle  at  the  head  of  any  list  and 
make  a  cross  opposite  tlie  name  of  each  and 
every  person  on  any  list  for  whom  the  voter 
desires  to  vote. 

"How  to  Vote  Where  no  Candidate's  Name 
is  Printed.  If  no  name  of  a  candidate- ap- 
pears on  his  political  list— as,  for  instance, 
if  no  candidate  for  congressman  is  printed 
on  a  party  list, — the  voter  may  vote  for  a 
person  for  any  such  office  as  follows:  (1) 
He  may  paste  the  name  of  the  person  for 
whom  be  desires  to  vote  in  the  blank  space 
left  for  the  candidate's  name  in  such  list, 
and  always  In  such  case  must  make  a  cross 
opposite  such  pasted  name;  or  (2)  be  may 
write  the  name  of  the  person  for  whom  he 
desires  to  vote  in  the  blank  space  left  for 
the  candidate's  name  in  such  list,  and  al- 
ways in  such  case  must  make  a  cross  oppo- 
site such  written  name." 

The  foregoing  interpretation  of  the  man- 
ner in  which  a  voter  should  prepare  the  form 
of  his  ballot  under  said  sections  1354  and 
1361  is  substantially  correct  It  is  insisted, 
however,,  in  behalf  of  respondent  that  the 
provisions  of  section  1361  as  to  the  manner 
in  which  a' voter  shall  mark  his  ballot  are 
mandatory,  and  that  section  1403  does  not 
Justify  or  contemplate  any.  other  construc- 
tion. Counsel  for  respondent  ask,  "What 
was  the  true  purpose  of  section  1403?"  and, 
answering,  say:  "it  was  this:  When  a  vot- 
er has  made  an  honest  attempt  to  comply 
with  the  law,  and  has  gone  far  enough  to 
show  bis  intention  to  comply  with  the  law,  in 
marking  his  ballot,  then  the  aid  of  section 
1403  may  be  invoked;  as,  for  example,  when 
the  voter  attempts  to  make  a  cross,  and 
makes  not  a  perfect  one,  *  *  *  and  when 
the  voter  does  not  get  his  cross  directly  op- 
posite the  name  of  the  candidate,  but  a 
little  above  or  below.  •  •  •  An  Intent  ex- 
pressed in  a  way  not  authorized  by  the  law 
is  not  expressed  at  all.  *  *  *  Section  1403 
does  not  impose  any  additional  duty  upon 
Judges  of  election  or  courts.  If  that  section 
was  entirely  stricken  from  the  statute  books, 
the  same  duty  rests  upon  those  officers  of  the 
law  [Judges  of  election].  It  would  still  be 
their  duty  to  count  any  part  of  the  ballot 
which  expresses  the  Intention  of  the  voter 
in  the  way  and  manner  the  law  directs  it  to 
be  expressed,  and  no  less  a  duty  to  refuse  to 
count  it  when  such  intention  is  not  so  ex- 
pressed." All  this  line  of  argument  is  con- 
troverted by  counsel  for  appellant,  who  insist 
that  section  1403  serves  a  much  broader  pur- 
I>ose,  and  that  the  provisions  as  to  how  bal- 
lots should  be  marked  contained  In  section 
1361  (however  explicit  and  literally  impera- 
tive the  language  considered  by  itself)  are 
not  mandatory  when  due  weight  is  given  to 
the  general  object  of  the  statute,  and  par- 
ticularly to  section  1403  aforesaid.  It  is  a 
general  rule  that  election  laws  must  be  lib- 
erally construed.  This  court  in  Stackpole 
V.  HaUahan,  16  Mont  40,  40  Pac.  80,  on  page 
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S7,  16  Mont,  and  page  S5,  40  Pac,  announces 
that  "In  the  construction  of  election  laws  the 
whole  tendency  of  American  authority  is 
towards  liberality,  to  the  end  of  sustaining 
the  honest  choice  of  the  electors."  The  rea- 
son for  this  rule  is  that  the  paramount  and 
ultimate  object  of  all  election  laws  under  our 
system  of  government  is  to  obtain  an  hon- 
est and  fair  expression  from  the  voters  ui>on 
all  questions  submitted  to  them.  Underly- 
ing the  Australian  ballot  system— embodied 
In  the  present  election  laws  of  this  state- 
Is  the  same  principle.  This  new  system  was 
adopted  because  it  was  considered  an  im- 
provement as  to  details  on  the  old  system 
adhered  to  in  the  preceding  election  laws  of 
the  territory.  The  primary  object  of  both 
systems  was  to  obtain  an  expression  of  the 
will  of  the  people.  The  new  system  fur- 
nishes the  latest  and  most  modern  safeguards 
evolved  from  practical  experience  to  secure 
the  individual  volition  and  independence  of 
the  voter,  and  pi  event  fraud  and  coercion  in 
any  form.  It  is  apparent  that  any  form  of 
voting  prescribed  by  election  statutes,  while 
a  natural  and  necessary  incident,  Is  still  only 
an  incident  to  the  main  object  In  the  enact- 
ment of  the  same.  In  considering  the  details 
of  any  and  all  means  by  which  an  end  is  to 
be  accomplished,  the  end  Itself  must  never 
be  overlooked.  Hence,  it  Is  our  duty  In  this 
controversy— If  we  can,  under  the  law— to 
count  all  ballots  honestly  cast;  for,  if  the 
voter  substantially  complies  with  the  pre- 
scribed statutory  method  for  preparing  and 
casting  his  ballot,  the  main  purpose  of  the 
election  law  Is  complied  with.  The  distinct- 
ive feature  of  the  Australian  ballot  system  is 
the  use  of  the  mark  in  connection  with  the 
names  of  the  candidates  and  questions  to  be 
voted  on;  and,  of  course,  unless  the  mark 
is  employed  _  to  Indicate  the  choice  of  the 
voter  in  his  'ballot,  the  ballot.be  casts  is  a 
nullity,  however  clearly-  that  choice  might 
otherwise  be  expressed.  See  Martin  v.  Miles, 
46  Neb.  772,  65  N.  W.  889.  But  If,  from  the 
marking  of  the  ballot  in  substantial  compli- 
ance with  the  law,  the  Intent  and  choice  of 
the  voter  clearly  appear,  then  his  ballot 
should  be  counted,  unless  the  statute  express- 
ly or  by  clear  Inference  forbids  it;  other- 
wise the  true  spirit  of  the  election  law  might 
be  violated  by  subordinating  the  essence  to 
a  mere  element  of  detail,  and  substance 
might  be  sacrificed  to  form.  The  elective 
franchise  is  not  conferred  upon  the  citizen 
by  the  legislature,  or  by  virtue  of  legislative 
enactments.  The  right  to  vote  is  a  constitu- 
tional right,  and  is  one  of  the  bulwarks  of 
our  form  of  goverument  and  system  of  civil 
liberty.  In  State  v.  Russell,  34  Neb.  116,  51 
N.  W.  465,  the  question  of  when  statutory 
provisions  as  to  the  manner  of  voting  are 
mandatory  and  when  directory,  is  clearly 
discussed.  The  opinion  by  Post,  J.,  quotes 
first  section  190  of  the  last  edition  of  McCra- 
ry  on  the  Law  of  Elections.  Tlmt  section  is 
as   follows:    "If   the   statute    expressly    de- 


clares any  particular  act  to  be  essential  to 
the  validity  of  the  election,  or  that  its  omis- 
sion shall  render  the  election  void,  all  courts 
whose  duty  it  is  to  enforce  such  statute  most 
so  bold,  whether  the  particular  act  in  ques- 
tion goes  to  the  merits  or  affects  the  result 
of  the  election  or  not    Such  a  statute  ia  im- 
perative, and  all  consideration  touching  its 
policy  or  impolicy  must  be  addressed  to  the 
legislature.    But  if,  as  in  most  caaes.  the 
statute  simply  provides  that  certain  acts  or 
things  shall  be  done  within  a  particular  time, 
or  in  a  particular  manner,  and  does  not  de- 
clare that  their  performance  is  essential  to 
the  validity  of  the  election,  then  they  will  be 
regarded  as  mandatory  if  they  do,  and  di- 
rectory If  they  do  not,  affect  the  actual  mer- 
its of  the  election."    Section  448  of    Paine 
on   Elections   Is  also   quoted.    Tbe  opinion 
then  states:    "The  view  expressed  by  tbe«e 
authors  has  the  support  of  the  great  major- 
ity of  cases  in  this  country  and    England. 
In  fact,  we  are  not  aware  that  there  Is  to  be 
found  in  the  reports  any  diversity  of  opin- 
ion  on  the   subject"— citing   numerous   au- 
thorities.    In  the  dissenting  opinion  of  Chief 
Justice  Andrews  and  one  of  the  'associate 
Justices  in  Talcott  v.  Philbrick   (Conn.)   3J 
AtL  436,  on  page  439,  we  find  this  language: 
"Doubtless  the  legislature  has  the  constitn- 
tional  power  to  place  any  and  all  restrictions 
about  a  ballot,  or  about  the  act  of  voting, 
which,   in   its  Judgment,   are   necessary   or 
proper  to  secure  independent  action  by  tbe 
voter,  or  to  make  Intimidation,  cheating,  or 
bribery  at  the  polls  Impossible,  or  as  nearly 
so  as  can  be  done  by  legislative  enactment: 
and  when  the  legislature  has  in  clear  and  ex- 
plicit words  said  that  a  ballot  shaU  be  void 
for  any  cause,  the  courts  must  so  declare, 
even  though  tbe  cause  seems  to  them  unrea- 
sonable.    But,  on  tlie  other  hand,   no   votpr 
Is  to  be  disfranchised,  and  no  ballot  is  to  be 
declared  void,  on  doubtful  construction.    AH 
statutes  tending  to  limit  tbe  exercise  of  tbe 
elective  franchise  by  the  dtlssen  should  be 
liberally  construed  in  his  favor;    and,  unless 
a  ballot  comes  within  the  letter  of  the  pro- 
hibition against  a  particular  kind  of  a  ballot. 
ft  should  be  counted.    A  great  constitutional 
privilege,  the  highest  under  the  government, 
is  not  to  be  taken  away  on  a  mere  techni- 
cality, but  the  most  liberal  intendment  should 
be  made  in  support  of  the  elector's  action 
whenever  the  application  of  the   common- 
sense  rules  which  are  applied  in  other  cases 
will  enable  the  courts  to  understand  and  ren- 
der   it   effective,"— citing   authorities.     In   a 
recent  opinion  of  the  New  York  court  of  ap- 
peals (People  V.  Wood,  42  N.   E.   536)   An- 
drews, C.  J.,  says:  /The  object  of  election 
laws  is  to  ascertain  the  popular  will,  and  not 
to  thwart  it    The  object  of  election  law-s  Is 
to  secure  tbe  rights  of  duly-qualified  electors. 
and  not  to  defeat  them.    Statutory   rejrula- 
tlons  are  enacted  to  secure  freedom  of  choice 
and  to  prevent  fraud,  and  not  by  technical 
obstruction  to  make  the  right  of  voting  inse- 
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cure  rid  difficult."  Wlgmofe  on  Australian 
Ballot  System  (2d  Ed.,  p.  193)  says:  "When- 
ever our  statutes  do  not  expressly  declare 
that  particular  informalities  avoid  the  ballot, 
it  would  seem  best  to  consider  their  require- 
ments as  directory  only.-  The  whole  purpose 
of  the  ballot  as  an  Institution  Is  to  obtain  a 
correct  expression  of  intention;  and  if,  in  a 
given  case,  the  intention  Is  clear.  It  is  an 
entire  misconception  of  the  purpose  of  the 
requirements  to  treat  them  as  essentials, — 
that  is,  as  objects  in  themselves,  and  not 
merely  as  means."  The  general  rule  is  clear, 
then,  that  unless  statutory  provisions  as  to 
voting  are  expressly  declared  to  be  manda- 
tory, or  by  clear  Inference  were  necessarily 
intended  to  be  so,  the  courts  should  regard 
them  as  directory  only. 

Cotmscl  for  respondent  urge  that  the  provi- 
sions of  section  1361  are  so  clear  and  plain 
that  they  cannot  be  misunderstood.  We  can- 
not agree  with  this  statement.  They  are  not 
so  free  from  ambiguity  that  even  an  intelli- 
gent voter  may  not  readily  be  misled  by  them. 
Nowhere  In  the  election  statutes  of  this  state 
Is  there  any  express  declaration  that  the  said 
provisions  of  section  1361  are  mandatory. 
The  following  cases  have  been  cited  as  hold- 
ing that  "the  provisions  of  the  statute  as  to 
voting  are  mandatory":  Taylor  v.  Bleakley 
(Kan.  Sup.)  39  Pac.  1<H5;  Lay  v.  Parsons 
(Cal.)  38  Pac.  447;  Parvin  v.  Wimberg  (Ind. 
Sup.)  30  N.  E.  790.  The  Kansas  decision, 
supra,  was  rendered  under  an  election  statute 
which  directly  declared  that  a  vote  not  mark- 
ed In  the  manner  prescribed  should  not  be 
counted.  The  California  opinion,  above,  enun- 
ciates the  doctrine  more  by  way  of  dictum 
than  decision.  In  the  Indiana  case,  supra, 
the  court 'cites  as  one  of  the  reasons  for  Its 
decision  a  section  of  the  state's  statutes  which 
declared  that  when  a  stamp  was  placed  upon 
a  ballot  so  as  not  to  touch  a  square  thereon, 
the  stamp  should  be  held  to  be  a  distinguish- 
ing mark,  and  the  ballot.  In  consequence, 
should  not  be  counted.  The  decision  in  Cur- 
ran  V.  Clayton,  86  Me.  42,  29  Atl.  930,  does 
Impress  us  as  correctly  stating  the  law.  But 
it  is  unnecessary  to  comment  upon  the  deci- 
sions of  other  courts,  for  most  or  all  of  them 
were  rendered  under  statutes  differing  from 
the  one  before  as.  If  we  construe  section 
1403  as  appellant  claims  it  should  be  con- 
strued, then  the  question  of  whether  the  pro- 
visions of  section  1361  are  mandatory  or  not 
Is  readily  answered.  In  State  v.  Russell,  su- 
pra, the  supreme  court  of  Nebraska  directly 
passed  upon  section  20  of  the  election  laws 
of  Nebraska;  and  said  section  20  is  almost 
identical  with  section  1403  of  the  Montana 
statute.  It  was  contended  by  counsel  in  the 
Nebraska  case  that  the  scope  of  section  20 
was  of  the  same  limited  nature  that  respond- 
ent's counsel  claim  for  section  1403.  But  the 
Nebraska  court  held  otherwise,  and  construed 
!t  in  a  much  broader  sense.  The  decision  in 
Parker  v.  Orr  (lU.  Sup.)  41  N.  B.  1002,  is  also 
directly  in  point.    We  are  of  ophilon  that  sec- 


tion 1403  was  clearly  Intended  ,to  modify  sec- 
tions 1354  and  1361,  and  that  the  provisions 
of  these  two  last-named  sections  must  be  con- 
strued in  connection  with  section  1403.  From 
the  language  of  the  last-named  section  it  is 
clear  to  us  that  the  provisions  of  section  1361 
as  to  the  maimer  of  preparing  a  ballot  are 
mandatory  as  to  the  use  by  the  voter  of  the 
cross-mark  to  indicate  his  choice,  but  in  other 
respects  (so  far  as  this  appeal  is  concerned) 
are  merely  directory.  Even  if  the  ballot  Is 
not  correct  In  form 'under  the  requirements  of 
section  1301,  If  from  the  cross-marks  placed 
upon  it  the  intent  of  the  voter  as  to  the  whole 
ballot,  or  any  part  thereof,  clearly  appears, 
then  the  whole  ballot  or  such  part  ther^f,  as 
the  case  may  be,  should, be  counted. 

In  tills  view  of  the  law,  can  It  be  said  that 
It  Is  impossible  to  determine  from  their  ballots 
the  choice  of  the  72  elector^  whose  votes  were 
rejected  by  the  lower  court?  They  were 
marked  with  a  cross  in  the  circle  at  the  head 
of  the  Democratic  or  People's  party  list,  and 
In  each  a  cross  was  placed  opposite  Hartman's 
name  in  the  Silver  Republican  list  or  column. 
The  name  of  no  candidate  for  congress  ap- 
peared on  the  Democratic  or  People's  party 
list.  We  think  it  Is  clear  that  the  intent  of 
these  voters  was  to  cast  a  ballot  for  their 
own  straight  party  ticket  and  also  for  Hart- 
man.  These  voters,  counsel  for  respondent 
claim,  by  the  use  of  a  cross  opposite  Hart- 
man's  name,  must  be  held,  In  the  eye  of  the 
law,  to  have  intended  to  vote  only  for  a  con- 
gressman. Upon  this  theory  their  votes  by 
crosses  In  tlie  circles  for  all  the  other  candi- 
dates listed  on  the  straight  party  tickets,  even 
for  presidential  electors,  were  nullified.  On 
the  same  principle,  if  a  voter  marks  a  cross 
opposite  the  name  of  an  independent  candi- 
date for  constable,  standing  alone  in  another 
list,  his  whole  straight  party  vote  would  have 
to  be  sacrificed  to  his  vote  for  constable.  In 
our  opinion,  the  cross  In  the  circle  at  the  top ' 
of  the  list  is,  under  the  statute,  so  far  as  the 
legal  intent  is  concemeil,  equivalent  to  pla- 
cing a  cross  opposite  the  name  of  each  and 
every  candidate  in  the  list  under  said  circle. 
The  legal  intent  from  the  cross  In  the  circle  Is 
not  subordinate  to  the  Intent  manifested  by 
marking  crosses  opposite  the  names  of  par- 
ticular candidates  in  other  lists.  If  these  72 
voters  had  omitted  a  cross  In  the  circle,  and 
had  marked  a  cross  oppofdte  the  name  of  each 
candidate  In  the  list  thereunder,  no  question 
would  have  arisen  as  to  counting  these  bal- 
lots. By  marking  their  ballots  as  they  did, 
the  same  result  was  accomplished.  Whittam 
V.  Zahorik  (Iowa)  59  N.  W.  57,  sustains  this 
view.  We  do  not  agree  with  the  doctrine  in 
Young  V.  Simpson  (Colo.  Sup.)  42  Pac.  606,  to 
the  effect  that  a  cross-mark  opposite  the  name 
of  a  candidate  evinces  a  particular  Intent 
which  controls  any  general  intent  manifested 
by  marking  a  cross  at  the  top  of  the  party 
list  It  follows,  therefore,  that  the  kiwer 
court  committed  no  error  in  counting  for  ap- 
pellant the  66  ballots  which  were  marked  In 
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the  circle  at  the  top  of  the  list,  and  also  con- 
tained marks  opposite  the  names  of  certain 
candidates  other  than  appellant's  in  the  same 
list.  No  objection,  or  even  suggestion,  is 
made  tliat  these  66  ballots  were  marlied  for 
the  purpose  of  distinguishing  them.  The 
court  rejected  eight  ballots  marked  with  a 
cross  in  the  circle  at  the  top  of  the  list  in 
which  respondent's  name  appeared.  On  these 
eight  ballots  marlos  also  had  been  placed  op- 
posite the  names  of  certain  candidates  other 
than  appellant  Gelsthorpe  In  another  list 
This  was  error.  These  votes  should  have 
been  counted  for  respondent  If  on  these  bal- 
lots appellant's  name  had  been  marked,  then 
it  would  have  been  impossible  to  determine 
whether  the  voter  Intended  to  vote  for  re- 
spondent or  appellant  and  a  mark  in  the' circle 
at  the  top  in  favor  of  respondent  would  have 
neutralized  the  ^ark  opposite  appellant's 
name. 

There  is  one  other  question  discussed  in  the 
briefs  of  counsel.  Testimony  was  ottered  by 
contestant  for  the  purpose  of  showing  that 
the  respondent  had  not  been  properly  nomi- 
nated on  the  Silver  Republican  ticket,  and  for 
the  purpose  of  throwing  out  votes  which  had 
been  cast  for  him  under  that  party  list  It 
is  unnecessary  for  u&  to  pass  upon  that  point 
here,  as  a  similar  question  In  another  election 
contest  Is  now  pending  before  us.  The  judg- 
ment of  the  lower  court  is  reversed,  and  the 
cause  remanded,  with  directions  to  render 
judgment  In  favor  of  appellant  in  accordance 
with  the  views  herehi  expressed.  Remittitur 
forthwith.     Reversed. 

HUNT,  J,,  concurs. 


(IS  Mont.  23S) 

STATE  ex  rei.  YOUNG  v.  YATES. 

■  (Supreme  Court  of  Montana.    Feb.  23,  1897.) 

CiTiBS— Confirmation   of    Officers— Right    of 
Mayor  to  Vote. 

1.  Laws  1893,  p.  130,  f  19,  provides  that  "the 
corporate  authority  of  cities  shall  be  vested  in 
a  mayor  and  board  of  aldermen  to  be  denomi- 
nated the  city  council";  section  13  gires  the 
mayor  the  right  to  vote  in  case  of  a  tie;  and 
section  347  requires  a  majority  vote  of  all 
members  constituting  the  council  to  confirm  ap- 
pointments of  city  officers.  Edd,  tliat  under 
such  provisions  the  mayor  is  a  constituent  part 
of  the  city  council,  and  is  entitled  to  give  the 
casting  vote  in  case  of  a  tie  vote  of  the  alder- 
men on  the  confirmation  of  an  officer. 

2.  A  city  council  consisted  of  a  mayor  and 
eight  aldermen,  ail  of  whom  were  present  when 
the  roll  was  called  on  the  confirmation  of  a  city 
oflScer.  Four  of  the  aldermen  voted  in  favor  of 
the  confirmation,  while  four  did  not  vote,  and 
the  mayor  then  voted  in  the  affirmative.  Edd, 
that  the  ofBcer  was  legally  confirmed. 

Appeal  from  district  court,  Cascade  coun- 
ty;  C.  H.  Benton,  Judge. 

Proceeding  on  the  relation  of  David  H. 
Young  against  Sol.  Yates  to  determine  the 
right  to  a  city  ofllce.  Judgment  for  defend- 
ant from  which,  and  from  on  order  denying 
a  new  trial,  relator  appeals.    Reversed. 


This  action  was  brought  by  relator.  Young, 
appellant  here,  to  try  the  right  of  the  de- 
fendant, Yates,  to  the  ofiBce  of  city  Jailer  of 
the  city  of  Great  Falls.  The  material  and 
undisputed  facts  developed  the  following 
conditions:  On  June  24,  1895,  at  a  regular 
meeting  of  the  city  council  of  Great  Falls, 
the  mayor  nominated  the  relator,  Young,  w 
city  jailer.  All  the  aldermen,  eight  Id  num- 
ber, were  present  at  the  meeting,  and  Uk 
mayor  presided.  Upon  a  vote  for  ccKifirma- 
tlon  the  clerk  called  the  roll.  Four  alder- 
ment  voted  "Yea,"  and  the  other  four,  though 
present  remained  silent  The  mayor  voted 
"Yea,"  and  thus  sought  to  confirm  the  re- 
lator. Thereafter  the  relator  duly  qualified 
as  jailer,  and  demanded  the  keys  and  papers 
of  the  defendant.  Upon  a  refusal  to  sur- 
render, this  action  was  brought  The  dis- 
trict court  adjudged  that  relator  was  not  le- 
gally confirmed.  From  this  Judgment  and 
an  order  denying  a  new  trial,  relator  ap- 
peals. 

Largent  &  Hnntoon,  Ransom  Cooper,  and 
Douglas  Martin,  for  appellant.  Leslie  &  Down- 
ing, for  respondent 

HUNT,  J.  (after  stating  the  facts).  This 
case  has  been  argued  and  briefed  by  both 
sides  upon  the  single  question  of  whether 
the  relator  was  confirmed  or  not  And  it  if 
this  question  alone  we  shall  decide.  All 
the  eight  aldermen  of  the  city  were  at  the 
meeting  of  the  city  council  on  June  24,  ISK. 
The  mayor  was  also  present  The  council 
lawfully  met  Comp.  St  1887,  div.  5,  e.  22. 
§  346.  In  case  of  a  tie  In  any  vote  or  pro- 
ceeding of  the  city  council,  the  mayor  bad  a 
casting  vote;  not  otherwise.  La'ws  Mont 
3d  Sess.  p:  126,  §  367.  The  mayor  Is  de- 
clared by  law  to  be  the  chief  executive  offi- 
cer of  the  city,  and,  in  addition  to  other  da- 
ties  imposed  upon  him,  he  is  required  to 
preside  at  all  meetings  of  the  city  councO. 
This  duty  the  mayor  was  duly  performing  at 
the  meeting  when  relator's  name  was  sab- 
mitted  to  the  council  for  confirmation.  Tbe 
mayor  and  board  of  aldermen  together  con- 
stituted the  city  council,  in  whom,  by  law, 
was  expressly  vested  the  corporate  author- 
ity of  the  city.  "The  coTpor&te  authority  of 
cities  shall  be  vested  in  a  mayor  and  tn  a 
board  of  aldermen,  to  be  denominated  the 
city  council,  and  in  such  other  oncers  at 
are  herein  mentioned  or  authorized  to  be 
elected  or  appointed  by  the  city  coundL" 
Comp.  St  1887,  div.  5,  c.  22,  i  385;  Laws 
Mont  1893,  p.  130.  Here  is  a  plain  statute 
declaring  the  mayor  a  part  of  the  city  coun- 
cil, with  enumerated  duties  elsewhere  de- 
fined, one  of  which  is  to  preside  over  meet- 
ings of  the  council  of  which  he  forms  a  part 
Considering  the  statutory  provisions  cited 
and  others  governing  city  authorities  to- 
gether, we  cannot  assent  to  the  proposltioo 
that  the  city  council  is  composed  exclusive- 
ly of  the  aldermen,  and  that  they  may   ig- 
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uore  the  mayor  or  deprive  him  of  Us  right 
to  preside,  sit,  or  vote  therein  in  a  case  of 
u  tie.  The  reiatlons  of  the  mayor  towards 
the  body  of  the  council,  the  board  of  alder- 
men, are  controlled  by  law.  He  has  certain 
duties,  rights,  and  powers  granted  .to  him 
of  an  executive  nature,  yet  he  presides  over 
and  Is  a  constituent  part  of  the  whole  coun- 
cil exercising  its  legislative  powers,  but 
withal  he  has  no  right  to  vote  except  where 
the  body  over  which  he  presides,  the  board 
of  aldermen,  tie  in  a  vote  or  proceeding. 
People  v.  Harshaw,  60  Mich.  200,  26  N.  W. 
879.  A  nomination  to  an  office  which  re- 
quires confirmation  by  the  members  of  the 
council,  before  becoming  effective,  necessa- 
rily demands  a  vote  of  the  members  consti- 
tuting the  city  council  who  can  vote.  But, 
inasmuch  as  the  mayor  cannot  vote  unless 
there  Is  a  tie,  the  right  to  vote  is  necessarily 
restricted  to  the  aldermen  until  that  c<m- 
ditlon  arises,  when,  by  reason  of  a  tie  vote, 
the  mayor  may  exercise  his  jKJwer,  and  coo- 
firm  or  reject. 

We  find  no  restriction  In  the  law  applicable 
to  the  matter  of  confirming  officers.  The  pro- 
vision (I^WB  1893,  §  347)  requirhig  a  majority 
vote  of  all  the  members  constituting  the  coun- 
cil to  confirm  city  officers,  does  not  expressly 
or  by  implication  restrict  the  mayor's  right 
to  vote  when  the  aldermen,  who  alone  can 
vote  ordinarily,  are  equally  divided.  But  if. 
In  voting,  a  tie  arises,  the  mayor  may  give  the 
casting  vote,  for  an  Instance  is  then  presented 
where  he  may  exercise  his  power  to  do  so,  and 
thus  determine  the  question  before  the  council. 
Upon  some  matters— notably  passing  an  ordi- 
nance over  the  mayor's  veto— the  law  has  re- 
quired a  vote  of  two-thirds  of  the  whole 
number  of  councilmen  elected.  In  such  a  con- 
tingency the  statutes  have  intentionally  ex- 
cluded the  mayor  from  voting;  and  If  the  leg- 
islature had  Intended  to  deny  him  the  right 
to  vote  where  a  tie  arises  upon  a  confirmation, 
the  purpose  of  the  legislature  would  have 
been  easily  expressed  by  similar  language  re- 
quiring for  confirmation  a  vote  of  a  majority 
of  the  whole  number  of  councilmen  elected. 
But  it  has  not  so  provided,  and  by  the  mani- 
fest difference  in  the  statutes  in  respect  to  the 
votes  upon  ordinances  passed  over  the  veto 
of  the  mayor  and  those  respecting  appoint- 
ments, we  are  confirmed  in  the  belief  that  the 
legislature  purposely  did  not  mean  to  exclude 
the  mayor  from  casting  his  vote  in  case  of  a 
tie  In  a  confirmation  as  well  as  in  cases  of  a 
tie  in  other  matters.  Carroll  v.  Wall,  35  Kan. 
36,  10  Pac.  1.  The  case  of  State  v.  Gray,  23 
Neb.  365,  36  N.  W.  577,  relied  on  by  respond- 
ent was  decided  upon  an  ordinance  which 
expressly  required  a  concurrence  of  a  major- 
ity of  all  members  elected.  It,  therefore,  is 
inapplicable  to  this  case. 

In  the  foregoing  reasoning  we  have  pro- 
ceeded in  part  upon  the  hypothesis  that  the 
four  aldermen  who  remained  silent  when  thehr 
names  were  called  to  vote  upon  the  question 
of  confirmation  were  not  only  properly  count- 


ed as  present,  but  were  also  correctly  regard- 
ed as  voting  In  the  negative,  and  so  made  a 
tie.  Certainly  the  respondent  cannot  contend 
for  any  better  position  than  Is  granted  him 
by  this  assumption.  It  is  an  exploded  notion 
that  a  member  of  a  legislative  body  such  as 
a  city  council  can  be  present  at  a  meeting,  thus 
helping  to  malie  a  quorum  of  the  body,  yet 
defeat  the  progress  of  legislation  by  refusing 
to  vote  when  the  roll  is  called.  Experience 
has  demonstrated  that  it  is  unreasonable  to 
permit  the  physical  to  be  disunited  from  the 
official  being  under  such  circumstances.  Such 
practice  oftentimes  might  give  to  one  member, 
and  frequently  to  an  attending  minority,  an 
opportunity  to  accomplish  by  silence  what 
could  not  be  done  by  speech,  and  often  render 
presence,  though  inactive,  more  powerful  than 
entire  absence.  The  courts,  as  well  as  law 
writers  and  parliamentarians  generally,  have 
adopted  the  more  rational  rule  that  if  a  mem- 
ber of  such  a  body  Join  in  makhig  a  quorum, 
and  sit,  his  duty  is  to  vote  (unless -excused  for 
cause),  and  he  will  be  counted  as  present 
whether  or  not  he  refuses  to  answer  to  the 
roll  call.  "What  the  propriety  of  giving  to- 
a  refusal  to  vote  more  potency  than  to  a  vote 
cast, — of  allowing  a  gain  from  violation  of 
duty.  In  making  the  refusing  to  vote  of  more 
effect  In  governing  the  action  of  the  body  of 
wllch  one  is  a  member  than  voting?"  Launtz 
V.  People,  113  111.  144.  Thus  far  the  recent 
authorities  are  pretty  well  agreed.-  Horr  & 
B.  Mun.  Ord.  §  43;  Beach,  Pub.  Corp.  §  289; 
Tied.  Mun.  Corp.  §  99.  The  supreme  court  of 
the  United  States,  in  the  late  case  of  U.  S. 
V.  Ballin,  144  U.  S.  1,  12  Sup.  Ct  507,  have 
also  decided  that  when  a  majority  of  the 
house  of  representatives  are  present  the  house 
is  in  a  position  to  do  business.  "Its  capacity," 
say  the  court,  "to  transact  business  is  then 
established,  created  by  the  mere  presence  of 
a  majority,  and  does  not  depend  upon  the 
disposition  or  assent  or  action  of  any  single 
member  or  fraction  of  the  majority  present. 
All  that  the  constitution  requires  Is  the  pres- 
ence of  a  majority,  and,  when  that  majority 
are  present,  the  power  of  the  house  arises!" 
There  Is  some  divergence,  however,  among 
the  cases  upon  how  to  exactly  construe  the  ac- 
tion of  such  a  present  Member  who  refuses 
to  vote.  It  was  apparently  held  in  the  case 
of  Launtz  v.  People,  supra  (decided  in  1885), 
under  a  city  charter  which  gavfe  the  mayor 
a  right  to  vote  only  in  a  case  of  a  tie,  that  if 
four  out  of  the  eight  councilmen  voted  in  the 
affirmative,  and  the  other  four,  though  pre's- 
ent,  refused  to  vote  either  way,  the  mayor 
might  treat  those  not  voting  as  opposed  to 
those  who  had  voted,  and  decide  the  matter 
by  voting  in  the  affirmative.  But  hi  the  later 
case  of  RushvlUe  Gas  Co.  v.  City  of  Rush- 
ville  (Ind.  Sup.)  23  N.  B.  72,  a  somewhat  dif- 
ferent view  was  expressed,  the  court  holding, 
after  a  review  of  cases,  that  the  law  is  that 
the  members  present  and  not  voting  assented 
to  the  adoption  of  the  matter  then  before  the 
council.   There  are  in  some  states  some  dis- 
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Unctions  recognized  between  nominations  for 
office  and  business  proceedings,  but  it  would 
seem  that  the  statutes  of  this  state  do  not 
make  any  such  discriminations.  We  are  in- 
clined to  the  opinion  that  the  proper  rule  is 
tliat  those  who  remain  silent  shall  be  deemed 
to  assent  to  the  act  of  those  who  do  vote. 
Ang.  &  A.  Corp.  i  127;  State  v.  Green,  37 
Ohio  St.  227;  WiUc.  Corp.  f  546;  County  of 
Cass  V.  Johnston,  95  V.  S.  360.  Tliis  view  ac- 
cords with  the  tenor  of  the  decision  of  the 
United  States  supreme  court  cited  above,  and 
Is  laid  down  by  the  authorities  relied  upon 
in  their  opinion.  If  this  be  correct,  then  it 
would  seem  the  relator  In  this  case  was  con- 
firmed by  the  virtual  consent  of  those  who 
did  not  vote;  and,  there  being  no  tie,  the 
mayor's  action  was  unnecessary.  But  we  can 
safely  rest  our  decision  upon  the  assumption 
that  there  was  a  tie,  and  for  the  reasons  here- 
tofore given  on  that  branch  of  the  case  the 
Judgment  and  order  appealed  from  are  re- 
versed, and  ■  the  cause  Is  remanded,  with  di- 
rections to  the  lower  court  to  enter  judgment 
in  favor  of  relator  and  against .  respondent's 
right  to  the  office  of  city  jailer.    Reversed. 

PEMBERTON,  C.  J.,  and  BUCK,  J.,  con- 
cur. 


(11$  Cal.  120) 

TOMPKINS  et  al.  v.  MONTGOMERY.    (S.  F. 

799.) 
(Supreme  Court  of  California.    Feb.  23,  1897.) 

Appeals— Tbassciiipt—Bosds—Jcstipicatios   op 
Sureties— Si'PERSEiiEAS— Dismissal. 

1.  Notice  of  motion  to  dismiss  an  appeal  from 
a  judgment  for  failure  to  file  a  transcript  hav- 
ing \ieen  given,  tlie  transcript  was  afterwards 
filed,  and  on  the  same  day  notice  was  given 
of  an  amendment  of  th?  notice  of  motion  by  in- 
clndiijg  a  motion  to  dismiss  also  an  appeal  from 
an  order  denying  a  new  trial.  HeUl,  the  tran- 
script being  sufficient  for  the  latter  appeal,  that 
the  amendment  did  not  take  effect  as  of  the 
date  of  the  original  notice. 

2.  When  the  transcript  is  filed  on  the  day 
on  which  notice  is  given  to  dismiss  the  appeal 
for  failure  to  file  a  transcript,  the  burden  is 
on  movant,  under  Sup.  Ct.  Rule  5,  to  show 
that  the  notice  was  given  before  the  transcript 
was  filed. 

3.  A  few  days  after  appealing,  appellant 
again  appealed  from  the  same  judgment,  and 
afterwards  filed  a  transcript  sufficient  in  sub- 
stance. Bdd  that,  thongh  the  only  notice  of  ap- 
peal in  the  transcript  was  the  notice  of  the 
second  appeal,  the  transcript  was  a  "sufficient 
answer"  (Sup.  Ct.  Rule  5)  to  a  subsequent  mo- 
tion to  dismiss  the  first  appeal  for  failure  to 
file  a  transcript. 

"4.  The  failure  of  the  sureties  in  an  undertak- 
ing on  appeal  to  justify  does  not  deprive  the 
supreme  court  of  jurisdiction  so  as  to  permit  an- 
other appeal  from  the  same  judgment. 

5.  The  fact  that  the  sureties  in  an  undertak- 
ing to  stay  execution  on  the  judgment  appealed 
from  failed  to  justif.v  before  the  county  clerk 
does  not  preclude  appellant  from  applying  to 
the  supreme  court  for  leave  to  file  another 
such  undertaking.  Hill  v.  Finnigan,  54  Cal. 
493,  followed. 

6.  Where  a  party  appealed  from  a  judgment 
and  an  order  denying  a  new  trial,  his  right 
to  have  execution  stayed  is  not  impaired  by 
dismissal  of  the  appeal  from  the  judgment. 


In  bank.  Appeal  from  superior  court,  Ala- 
meda county;  A.  L.  Frick,  Judge. 

Action  by  one  Tompkins  and  others  against 
one  Montgomery.  From  a  judgment  for  plain- 
tiffs, and  an  order  denying  a  new  trial,  de- 
fendant appealed,  and,  after  the  failure  of  his 
sureties  to  justify,  he  again  appealed.  On  mo- 
tions to  dismiss  and  on  application  for  leave  to 
file  an  undertaking  to  stay  execution.  Appeals 
from  the  Judgment  and  second  appeal  from  the 
order  denying  a  new  trial  dismissed.  Appli- 
cation granted. 

E.  M.  Gibson  and  Welles  Whlttemore.  for 
appellant.    A.  A.  Moore,  for  respondents. 

HARRISON,  J.  The  defendant  served  and 
filed  a  notice  of  appeal  from  the  Judgment 
and  from  the  order  denying  a  new  trial  De- 
cember 3,  1896,  and  on  December  5th  filed 
an  undertaking  on  appeal  in  the  snm  of  $3(M), 
and  also  an  undertaking  to  stay  execution 
upon  the  Judgment  The  plaintiffs  excepted 
to  the  sufficiency  of  the  sureties,  and  on  De- 
cember 18th,  upon  notice  that  they  would 
Justify  on  that  day  before  the  county  clerk, 
the  sureties  appeared,  and,  after  examina- 
tion, failed  to  Justify,  and  were  rejected  by 
the  clerk.  December  21st  the  defendant 
served  upon  the  plaintiffs  and  filed  with  the 
county  clerk  another  notice  of  appeal  from 
the  Judgment  and  from  the  order  denying  a 
new  trial,  and  on  the  23d  of  December  filed 
a  sufficient  undertaking  on  appeal  in  due 
form  of  law.  January  18th  the  respondents 
gave  notice  of  a  motion  to  dismiss  the  ap- 
peal from  the  Judgment  on  the  ground  that 
uo  transcript  of  the  record  on  appeal  had 
been  filed  in  this  court.  January  20tb  the 
appellant  filed  with  the  clerk  of  this  court 
a  transcript  containing  the  Judgment  roll, 
statement  on  motion  for  a  new  trial,  order 
denying  a' new  trial,  and  a  copy  of  the  no- 
tice of  appeal  which  was  filed  December 
21st  On  the  same  day  the  respondents  gave 
notice  to  the  appellant  that  they  amended  their 
notice  of  motion  to  dismiss  the  appeal  by  in- 
cluding therein  a  motion  to  dismiss  the  appeal 
from  the  order  denying  a  new  trial.  Febru- 
ary 4th  the  respondents  gave  notice  of  a  mo- 
tion to  dismiss  the  appeals  taken  December 
21st  upon  the  ground  that  at  the  time  said 
notice  of  appeal  was  served  and  filed  an  ap- 
peal from  the  Judgment  and  order  was  pend- 
ing in  this  court  and  undeftermined.  Febru- 
ary 6th  the  appellant  made  application  for 
leave  by  this  court  to  file  an  undertaking 
sufficient  to  stay  execution  upon  the  Judg- 
ment appealed  from.  The  several  motions 
and  applications  have  been  heard  and  sub- 
mitted together. 

1.  At  the  time  the  notice  of  the  motion  to 
dismiss  the  appeal  from  the  Judgment  wa$ 
served  upon  the  appellant  there  had  been  no 
tran6cript  filed  in  this  court,  and  under  the 
provisions  of  rule  5  the  respondents  are  en- 
titled to  have  this  motion  granted. 

2.  The  motion  to  dismiss  the  appeal  from 
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the  order  denying  a  new  trial  cannot  be  re- 
j^arded  as  having  been  given  until  the  notice 
by  the  respondents  of  their  amendment  to 
their  motion,  and,  as  the  transcript  was  filed 
on  that  day,  and  the  respondent  has  not 
shown  that  his  notice  was  given  prior  to 
its  filing  (Hoyt  v.  Railroad  Co.,  87  Cal.  610, 
25  Pac.  160,  1066),  it  must,  under  the  same 
rule,  be  considered  "a  sufficient  answer  to 
the  motion."  It  is  contended  by  the  re- 
spondent that,  as  the  only  notice  of  appeal 
which  is  contained  in  the  transcript  is  that 
which  was  given  December  21st,  the  tran- 
script so  filed  cannot  be  regarded  as  an  an- 
swer to  the  motion  to  dismiss  the  appeal 
which  was  talien  December  3d.  The  tran- 
script, however,  purports  to  contain  a  record 
of  all  the  proceedings  of  tl»e  superior  court 
which  are  sought  to  be  reviewed  on  the  ap- 
peal, and  is  therefore  sufficient  to  avoid  a  dis- 
missal under  rule  5.  Hill  v.  Finnigan,  54 
Oal.  311;  Paige  v.  Roeding,  89  Cal.  69,  26 
Pac.  787;  Woodside  v.  Hewel,  107  Cal.  141, 
40  Pac.  103.  The  most  that  can  be  claimed 
by  the  respondents  is  that  there  was  a  de- 
fect in  the  transcript,  which  could  be  cured 
under  rule  14  upon  a  suggestion  of  a  diminu- 
tion of  the  record;  and  by  rule  15  any  tech- 
nical objection  to  the  record  in  civil  cases, 
which  might  be  so  corrected,  must  be  noti- 
fied to  the  appellant,  who  is  allowed  until 
the  hearing  of  the  cause  in  which  to  present 
the  additional  record.  Woodside  v.  Hewel, 
supra. 

3.  The  notice  of  appeal  which  was  served 
and  filed  on  the  21st  of  December  was  unau- 
thorized. At  that  time  the  appeal  which  was 
talcen  December  3d  was  pending  in  this 
court,  and  there  was  no  Judgment  or  order 
pending  in  the  superior  court  from  which  an 
appeal  could  be  talcen.  The  failure  of  the 
sureties  to  Justify  upon  the  $300  undertalsing 
did  not  render  the  appeal  ineffectual,  or 
take  from  this  court  the  Jurisdiction  of  the 
cause  which  was  given  by  the  appeal  of  De- 
cember 3d.  Schacht  v.  Odell,  52  Oal.  449; 
Hill  V.  Finnigan,  supra;  Brown  v.  Plummer, 
70  Cal.  337,  11  Pac.  631. 

4.  The  appellant  is  not  precluded  from  ap- 
plying to  this  court  for  leave  to  file  an  un- 
dertaking to  stay  execution  of  the  Judgment 
by  reason  of  the  failure  of  the  sureties  upon 
the  former  appeal  to  Justify  before  the  coun- 
ty clerk.  A  similar  question  was  presented 
in  Hill  V.  Finnigan,  54  Cal.  493,  and  it  was 
held  that  an  undertaking  to  stay  execution 
may  be  filed  after  an  appeal  has  been  taken, 
but  that,  as  the  Code  contemplates  but  one 
proceeding  in  the  court  below  for  that  pur- 
pose, if  the  appellant  has  been  unable  to  se- 
cure such  stay  by  reason  of  the  failure  of  his 
sureties  to  Justify,  this  court  has  authority 
to  permit  such  undertaking  to  be  filed  aft» 
an  appeal  has  been  taken.  The  right  of  the 
appellant  to  have  the  execution  stayed  pend- 
ing the  appeal  from  the  order  denying  a  new 
trial  is  not  impaired  by  the  fact  that  the  ap- 
peal from  the  Judgment  is  dismissed.    Ful- 


ton V.  Hanna,  40  Cal.  278.  The  appeals  tak- 
en December  21,  1896,  and  also  the  appeal 
from  the  Judgment,  taken  December  3d,  are 
dismissed.  The  motion  to  dismiss  the  ap- 
peal from  the  order  denying  a  new  trial  Is 
denied.  The  application  of  the  appellant  for 
leave  to  file  an  undertaking  to  stay  execu- 
tionupon  the  Judgment  is  granted,  and  upon 
the  sureties  in  such  undertaking  Justifying 
before  the  chief  Justice  of  this  court,  upon 
notice  to  the  respondents,  the  said  under- 
taking may  be  filed,  and  thereupon  the  exe- 
cution of  the  Judgment  shall  be  stayed  until 
the  determination  of  the  appeal. 

We  concur:  BEATTT,  O.  J.;  GAROUTTE, 
J.:  VAN  FLEET,  J.;  McFARLAND,  J.; 
HENSHAW.  J.;   TEMPLE,  J.  - 


(U6  Cal.  U6) 

CARVER  V.  STEELE  et  al.    (S.  F.  258.) 

(Supreme  Court  of  California.    Feb.  23,  1897.) 

Rights  of  Jdkiok  Moktoaoee— Foreclosubb  of 

Senior  Moktqaoe—  Releasie  of  In- 

DORSERa  ON  Note. 

1.  A  junior  mortfmgee  does  not  discharge  in- 
dorsers  on  his  mortgage  note  by  failing  to  set 
up  and  foreclose  the  mortgage  in  a  suit  to  fore- 
close the  senior  mortgage,  to  which  he  was 
made  a  part]i. 

2.  Code  Civ.  Proc.  f  726,  providing  .that  there 
can  be  but  one  action  on  a  mortgage  debt,  which 
must  proceed  first  against  the  security  itself, 
does  not  cause  a  junior  mortgagee,  who  made 
default  in  a  suit  to  foreclose  the  senior  mort- 
gage, to  lose  his  remedy  against  the  indoraers 
of  his  mortgage  note,  though  he  may  have 
thereby  lost  his  remedy  against  the  maker. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county  of 
San  Francisco;  J.  M.  Seawell,  Judge. 

Action  by  Minnie  A.  Carver  against  S.  B. 
Steele  and  another.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Reversed. 

William  F.  Gibson,  for  appellant  War- 
ren Olney,  for  respondents. 

BRITT,  O.  On  March  18,  1889,  one  Sta- 
ples borrowed  of  one  Montgomery  a  sum  of 
money.  To  secure  its  repayment.  Staples 
and  S.  B.  Steele  executed  their  promissory 
note,  payable  In  90  days,  to  E.  W.  Steele, 
who  indorsed  the  same  to  Montgomery.  As 
between  Staples  and  the  Steeles,  they  were 
sureties  for  him  In  this  transaction.  As 
further  security  for  the  loan,  Staples  and  his 
wife  executed  to  Montgomery  a  mortgage, 
in  form  a  bargain  and  sale  deed,  of  a  tract 
of  land  which  was  subject  to  a  prior  mort- 
gage In  favor  of  John  and  Louisa  Bauerle. 
Finding  that  he  would  be  unable  to  pay  said 
note  when  due,  Staples  agreed  with  Mont- 
gomery for  an  extension  of  time  of  payment, 
and  on  May  27,  1889,  pursuant  to  such  agree- 
ment, he  executed  to  Montgomery  a  new 
note  for  the  same  sum,  payable  August  27th 
after  date,  which  was  Indorsed  by  the  Steeles. 
Thereupon  the  first  note  was  surrendered 
and  canceled.     Staples  entered  Into  no  new 
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express  engagement  relative  to  the  mort- 
gage, though  the  court  found  an  "understand- 
ing" that  It  should  secure  the  new  note.  Feb- 
ruary 16,  1892,  John  and  Louisa  Bauerle 
commenced  an  action  for  the  foreclosure  of 
their  prior  mortgage  against  said  land,  mak- 
ing Montgomery  a  party  defendant.  He 
made  default,  and  on  October  31,  1892,  the 
land  was  sold  under  judgment  of  foreclosure 
In  that  action  to  satisfy  the  debt  due  the 
Bauerles,  and  In  due  time  a  sheriff's  deed 
was  issued  to  the  purchaser.  Subsequently 
to  this  judgment,  Montgomery  assigned  the 
said  note  of  May  27,  1889,  to  the  plaintiff 
here,  Minnie  A.  Carver,  who  brought  the 
present  action  to  recover  the  amount  thereof 
from  E.  W.  and  S.  B.  Steele  as  Indorsers. 
The  defense— sustained  by  the  court  below— 
Is  that  Montgomery  discharged  Staples,  the 
maker  of  the  note,  and  consequehtly  the  in- 
dorsers, by  failure  to  set  Op  and  foreclose 
his  junior  mortgage  In  the  suit  brought  by 
the  Bauerles  to  enforce  their  prior  lien. 

Conceding  the  point  contended  for  by  re- 
spondents, though  without  Intimating  any 
opinion  on  the  subject,  that  the  mortgage 
continued  to  be  a  security  for  the  payment 
of  the  renewed  note  In  the  hands  of  Mont- 
gomery at  the  time  of  the  Bauerle  foreclo- 
sure, we  yet  fall  to  discern  that  he  was  under 
legal  compulsion  to  assert  the  same  In  order 
to  hold  the  Indorsers.  In  general,  unless 
some  agreement  or  special  circumstance  Im- 
poses diligence  upon  the  creditor  as  a  duty, 
he  does  not,  by  mere  failure  to  pursue  the 
person  primarily  liable,  discharge  the  guar- 
antor, surety,  or  Indorser;  even  though  bis 
passivity  In  this  regard  may  result  In  bar- 
ring his  remedy  against  the  original  debtor. 
Whiting  V.  Clark,  17  Cal.  407;  Bull  v.  Coe, 
77  Cal.  54,  60,  18  Pac.  808.  Accordingly  the 
rule  Is  that  the  creditor  loses  no  rights 
against  the  Indorser,  whose  liability  has  be- 
come fixed,  by  simple  failure  to  enforce  his 
Hen  against  property  mortgaged  for  secu- 
rity of  the  debt.  Bank  v.  Wood,  71  N.  Y. 
405;  Hoover  v.  McCormlck,  84  Wis.  215,  54 
N.  W.  505;  Fuller  v.  Tomllnson,  58  Iowa, 
111,  12  N.  W.  127;  Coleb.  CoU.  Sec.  §  241, 
and  cases  cited.  It  Is  a  familiar  provision 
of  our  statutes  that  there  can  be  but  one 
action  for  the  recovery  of  any  debt,  or  the 
enforcement  of  any  right  secured  by  mort- 
gage upon  real  estate  or  personal  property, 
which  action  must  be  first  directed  to  the 
exhaustion  of  the  security  (Code  Civ.  Proc. 
I  726);  and  It  Is  the  theory  of  respondents  that 
In  virtue  of  this  section  the  effect  of  Mont- 
gomery's default  In  the  Bauerle  suit  was  to 
preclude  him  from  maintaining  any  personal 
action  against  Staples  for  the  recovery  of 
his  debt,  citing  Brown  v.  WlUls,  67  Cal.  235, 
7  Pac.  682,  where  It  was  so  held;  and  hence 
that  the  maker  being  released  the  Indorsers 
are  released.  Admitting  that  Brown  v.  Wil- 
lis was  con-ectly  decided,  It  does  not  reach 
respondents'  case.  Their  contract  to  pay 
Montgomery  was  not  the  same  as  that  of  Sta- 


ples. "The  promise  of  the  maker  of  s.  note 
Is  one  thing  and  the  promise  of  an  Indoner 
Is  another,"  and  their  promise  was  not  se- 
cured by  the  mortgage  held  by  Montgomery. 
Vandewater  v.  McRae,  27  CaL  596,  603. 
And,  as  the  authorities  referred  to  above 
show,  the  loss  of  personal  remedy  against 
the  maker,  or  of  the  lien  upon  the  mortgaged 
property,  following  as  a  consequence  of  mere 
Inaction  on  the  part  of  the  bolder.  Is  of  no 
moment  In  the  case.  The  court  therefore 
erred  in  holding  that  the  Indorsers  had  been 
released,  and  the  judgment  and  order  ap- 
pealed from  should  be  reversed. 

We  concur:     BELCHER,  C;  SEARLS,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  (or- 
der appealed  from  are  reversed. 


OMCal.  U4) 
KENNEDY    &    SHAW    LUMBER    CO.    t. 

DUSENBBRY  et  al.     (S.  F.  343.) 
(Supreme  Court  of  California.    Feb.  25,  1897.) 

ExFOKCiNO  Lies  for  Hatbhial— Consolidation 
OP  Actions— Nonsuit  of  Osb  Claimant — Fisny 
iNos  AND  Judgment  aftbk  Nonsuit — Depaclv 
Judgment. 

1.  Where  several  suits  to  enforce  liens  were 
consolidated,  and  one  plaintiff  was  nonsuited 
as  to  the  defendant  owners  only.  It  was  not  er- 
ror to  render  judgment  that,  as  against  the 
owners,  such  plaintiff  should  take  nothing,  and 
pay  costs;  since,  after  the  nonsuit,  he  remained 
a  party  as  against  the  other  claimants,  and 
they  were  entitled  to  have  his  claim  to  a  por- 
tion of  the  contract  price  eliminated. 

2.  Nonsuiting  one  claimant  in  a  consolidated 
suit  to  enforce  liens  for  materials,  in  favor  of 
the  defendant  owners  only,  does  not  affect  his 
right  to  judgment  against  the  contractor  who 
had  made  default,  as  to  such  claimant's  peti- 
tion, before  the  nonsuit. 

Department  1.  Appeal  from  superior  coopt. 
city  and  county  of  San  Francisco;  J.  C.  B. 
Hebbard,  Judge. 

Action  by  the  Kennedy  &  Shaw  Lumber 
Company  against  Dusenbery  and  others  to 
enforce  a  mechanic's  lien.  B^rom  a  judgment 
entered  after  a  nonsuit,  plaintiff  appeals.  Af- 
firmed. " 

William  H.  Jordan  (H.  M.  Barstow,  of  coTin- 
sel),  for  appellant.  Napthaly,  Freidenrich  & 
Ackerman,  W.  H.  Mahony,  Stafford  &  Staf- 
ford, Fisher  Ames,  A.  D.  D'Ancona,  W.  C. 
Graves,  T.  J.  Shackleford,  E.  H.  Wakeman. 
and  C.  H.  Herrlngton,  for  respondents. 

HARRISON,  J.  Nine  actions  for  the  fore- 
closure of  certain  mechanics'  liens,  of  wbicb 
.one  was  by  the  appellant,  were  commeaced 
in  the  superior  court,  and,  by  the  order  of  the 
court,  consolidated,  and  thereafter  tried.  The 
plaintiffs  In  the  several  actions  were  material 
men,  and  claimed  liens  upon  certain  buildings 
of  the  defendants  Dusenbery-  &  Stencel  for 
materials  which  had  been  furnished  by  tbem 
to  one  Green,  by  whom  the  building  had  been 
constructed  under  a  contract  therefor  -with 
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Dosenbury  &  Stencel.  The  defendant  Green 
was  a  defendant  In  tbe  several  actions,  but 
bis  default  for  want  of  appearance  was  en- 
tered in  tbe  action  broagbt  by  tbe  appellant. 
A  nonsuit  was  granted  against  tbe  appellant, 
in  bebalf  of  tbe  defendants  Dusenbery  & 
Stencel.  Findings  of  fact  were  tbereafter 
made,  and  judgment  rendered  in  favor  of  tbe 
otber  claimants,  from  wbicb  tbis  appeal  bas 
been  talcen  upon  tbe  judgment  roll  witbout 
any  bill  of  exceptions. 

It  is  recited  in  tbe  findings  tbat  "tbe  de- 
fendants Dusenbery  &  Stencel,  at  tbe  close  of 
tbe  evidence  introduced  in  support  of  the 
claim  of  Hen  of  plaintiff  tbe  Kennedy  &  Sbaw 
I^nmber'  Company,  moved  for  a  nonsuit 
against  said  plaintiff,  wbicb  motion  was 
granted."  No  exception  was  taken  to  tbis 
ruling  of  tbe  court,  and  we  must  assume  tbat, 
upon  the  evidence  before  it,  tbe  nonsuit  was 
properly  granted.  It  does  not  appear  tbat 
any  evidence  was  afterwards  presented  to  tbe 
court,  and,  as  the  appellant  was  nonsuited, 
there  was  no  occasion  for  any  findings'  upon 
tbe  issues  made  upon  tbe  averments  in  its 
complaint.  In  its  findings  of  fact,  tbe  court 
finds  that,  during  tbe  construction  of  tbe 
building  the  appellant  furnished  to  the  con- 
tractor certain  lumber,  which  was  used  In  the 
construction  of  said  building,  "but  tbe  evi- 
dence falls  to  show  tbe  quantity  of  lumt)er 
or  the  reasonable  value  of  the  lumber  wbicb 
was  furnished,"  and,  in  its  conclusion  of  law, 
finds  tbat  tbe  appellant  is  not  entitled  to  any 
judgment.  It  is  contended  by  tbe  appellant 
tbat  it  was  error  for  tbe  court,  after  having 
nonsuited  it,  to  malce  these  findings  of  fact, 
and  render  tbe  judgment  against  It. 

Upon  the  consolidation  of  tbe  several  ac- 
tions, tbe  plaintiffs  therein  became  actors  In 
the  suit  against  each  otber,  as  well  as  against 
the  owners,  and  each  was  entitled  to  reduce 
or  avoid  the  lien  of  either  of  the  others  by 
any  evidence  that  would  have  that  effect. 
The  nonsuit  of  the  appellant  was  granted 
only  in  favor  of  the  defendants  Dusenbery  & 
Stencel,  and  tbe  judgment  from  which  tbe 
appeal  is  t&ken  merely  determines  tbat  the 
appellant  shall  talce  nothing  as  against  them, 
and  tbat  they  shall  have  judgment  against 
tbe  appellant  for  their  costs.  After  the  non- 
suit had  been  granted  in  favor  of  the  owners, 
tbe  appellant  still  remained  a  party  to  the 
consolidated  action  as  against  the  other  plain- 
tiffs in  the  several  actions,  and  tbe  judgment 
which  was  finally  entered  is  in  tbe  form 
which  is  proper  to  be  entered  upon  a  nonsuit. 
The  foregoing  statement  in  tbe  findings  may 
be  treated  as  a  reason  for  tbe  order  granting 
tbe  nonsuit,  but  it  does  not  strengthen  or  in- 
validate the  judgment  which  was  entered  in 
the  action.  Neither  the  findings  nor  the  judg- 
ment entered  thereon  purport  to  determine 
any  right  of  the  appellant,  as  against  the  con- 
tractor, but  simply  to  determine  tbat,  as 
against  the  owners,  the  apjiellant  Is  not  en- 
titled to  a  lien,  and  consequently  is  not  en- 
titled, as  against  tbe  owners  or  the  otber  Hen 
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claimants,  to  any  portion  of  tbe  unpaid 
amount  of  tbe  contract  price. 

As  the  nonsuit  was  granted  in  favor  of  only 
tbe  defendants  Dusenbery  .&  Stencel,  it  did 
not  affect  the  default  of  the  contractor  that 
bad  been  previously  entered,  or  tbe  right  of 
the  appellant  to  tbe  judgment  authorized  by 
tbat  default.  Unless,  however,  tbe  plaintiff 
established  a  Hen  upon  the  property,  it  was 
not  entitled  to  a  judgment  against  tbe  own- 
ers for  tbe  unpaid  amount  of  tbe  contract 
price.  Whatever  remained  of  tbis  amount 
after  satisfying  the  other  liens  was  a  simple 
debt  of  tbe  owners  to  tbe  contractor,  and  they 
could  not  be  directed  in  this  action  to  pay  it 
to  the  appellant. 

The  provision  in  the  decree  giving  to  tbe 
owners  judgment  agahist  tbe  appellant  for 
tbeir  costs  Is  not  on  its  face  erroneous.  It 
does  not  appear  that  any  costs  were  taxed, 
and  no  amount  is  named  in  the  judgment. 
The  judgment  is  affirmed. 

We  concur:  GAROUTTE,J.;  VAN  FLEET, 


(U6  Cal.  14«> 

PEOPLE  v.  BUCKLEY.     (Cr.  76.) 

(Snpreme  Court  of  California.    March  1,  1897.) 

Cbihinai,  Law— RtoHT  to  Spbkhy  Trial— Appbai, 

— Bill  or  Eiokptions— Elections — 

Altbbiko  Retuuns— Eviubnce. 

1.  When  an  exception  is  that  the  evidence 
failed  to  show  that  defendant  committed  tbe 
offense  charged,  the  state  must  place  in  ttie 
bill  of  exceptions  at  least  some  of  the  evi- 
dence, it  any  there  was,  showing  participation 
by  defendant. 

2.  When,  however,  the  only  evidence  of  de- 
fendant's guilt  consisted  in  the  comparison  of 
handwritincr  by  the  jury,  it  was  sufficient  for 
the  state,  In  response  to  an  exception  to  tlie 
sufficiency  of  the  evidence,  merely  to  specify, 
in  the  bill  of  exceptions,  of  what  the  evidence 
consisted;  since  it  could  not  incorporate  sucli 
evidence  into  the  bill,  or  provide  fac  similes  of 
tl>e  writings.     Garoutte,  J.,  dissenting. 

3.  In  the  absence  of  evidence  of  motive  for 
altering  election  returns,  and  of  opportunity 
for  doing  so,  a  conviction  was  not  sustained 
merely  by  a  comparison  by  the  jury  of  the  few 
words  and  figures  alleged  to  have  been  al- 
tered, with  the  same  words  and  figures  written 
by  defendant  under  abnormal  conditions. 

4.  Information  was  filed  December  27th,  and 
defendant  was  arraigned  January  4th,  and  de- 
murred on  tbe  lltli.  Demurrer  was  argued  the 
18th,  and  overruled  the  25th,  and  defendant 
then  pleaded  not  (fuHty.  Case  was  called  for 
trial  February  12th,  and  defendant  obtained 
a  continuance  of  one  day,  but  tbe  trial  did  not 
occur  until  March  18th.  Held,  that  defendant 
was  entitled  to  a  dismissal  under  Pen.  Code,  § 
1382;  enacted  pursuant  to  the  constitution, 
providing  that  the  prosecution  shall  be  dismiss- 
ed, unless  good  cause  to  the  contrary  be  shown, 
if  a  defendant  whose  trial  has  not  been  post- 
poned nt  his  own  instance  is  not  brought  to  trial 
within  60  days  from  filing  of  information.  Mc- 
Farland  and  Harrison,  JJ.,  dissenting. 

5.  The  mere  statement  of  the  judge,  on  de- 
nying the  motion  to  dismiss,  that  during  the 
time  of  delay  the  court  had  been  wholly  occu- 
pied with  other  cases,  does  not  show  good  cause 
for  the  delay. 

6.  Nor  was  it  good   cause  that  a  material 
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witness  for  the  state  was  absent  dnrine  the 
period  of  delay,  where  no  diligence  was  snown 
to  procure  his  attendance. 

In  banlc.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  William  T. 
Wallace,  Judge. 

Jerome  A.  Bucljley  was  convicted  for  alter- 
ing election  returns,  and  appeals.    Reversed. 

John  O'Byrne  and  J.  J.  Guilfoyle,  Jr.,  for 
appellant.  Atty.  Gen.  Fitzgerald,  Chas.  H. 
Jaclison,  and  Wm.  8.  Barnes.  Dist  Atty.,  for 
the  People.  * 

TEMPLE,  J.  In  this  case,  the  department 
having  failed  to  agree  upon  a  Judgment,  a  re- 
argument  was  had  in  bank.  The  defendant 
was  a  member  of  the  board  of  election,  in  the 
Tenth  precinct  of  the  Thirty-Fifth  assembly 
district.  In  the  city  and  county  of  San  Fran- 
cisco, at  the  general  election  of  1884.  The  in- 
formation charges  that  at  such  election  the 
defendant  and  one  L.  M.  Martinet  altered  the 
official  returns,  and  returned  and  caused  to  be 
received  as  true  and  official  returns  certain 
false  and  fraudulent  tally  lists,  etc.  As  pre- 
sented here  the  transcript  contains  no  evidence 
tending  to  show  guilt  in  the  defendant  It 
would  appear  that  the  only  inculpating  evi- 
dence before  the  jury  consisted  of  the  com- 
parison by  the  Jury  itself  of  certain  hand- 
writing, proven  to  be  that  of  the  defendant, 
with  the  altered  portions  of  the  tally  lists. 
The  tally  lists  are  not  in  the  record  In  any 
form,  and  neither  the  original  nor  any  fac 
simile  of  either  paper  is  presented  here.  The 
point  is  made  that  the  evidence  does  not  sus- 
tain the  verdict.  Of  course,  since  the  only 
evidence  consisted  in  the  comparison  of  hand- 
writing by  the  Jury,  the  record  here  does  not 
show  whether  there  was  any  probative  force 
in  the  evidence.  A  motion  for  a  new  trial 
was  made,  on  the  ground  of  the  insufficiency 
of  the  evidence;  and,  among  the  specifications 
of  the  respects  in  which  it  was  insufficient,  it 
was  stated,  in  the  bill  of  exceptions  proposed 
by  defendant,  that  the  evidence  failed  to  es- 
tablish that  defendant  was  the  person  who 
made  the  alterations. 

The  defendant  contends  that,  in  response  to 
that  specification,  it  was  Incumbent  upon  the 
prosecution  to  have  put  into  the  bill  some  evi- 
dence (if  any  there  was)  which  would  make 
it  appear  to  this  court  that  there  was  proof 
of  the  participation  of  defendant  in  the  crime 
specified.  This  position  Is  sustained  by  the 
cases  of  People  v.  English,  52  Cal.  211,  and 
People  V.  Fisher,  61  CaL  319.  In  the  first- 
mentioned  case,  the  court,  speaking  of  an 
exception  of  this  character,  said:  "It  must  be 
presumed,  and  always  will  be  presumed,  by 
this  court,  that  such  exception  in  a  bill  Is 
preceded  by  all  the  material  evidence  actually 
given  bearing  on  the  point  of  the  objection." 
In  People  v.  Fisher  it  is  said:  "The  presump- 
tion in  this  court  is  that  there  was  no  evidence 
Introduced  in  support  of  a  fact  in  issue,  unless 
the  bill  of  exceptions  coutahia  the  rabstance 


of  the  evidence  introduced  to  prove  the  fact 
or  states  that  the  fact  was  proven,  or  that 
evidence  was  introduced  tending  to  prove  It" 
This  is  In  accord  with  the  rule  constantly 
enforced  In  dvil  cases,  and  seems  Jast  and 
reasonable.  These  cases  iiave  never  been  ex- 
pressly overruled  or  criticised,  but  the  cases 
of  People  V.  Marks,  72  Cal.  46,  13  Pac.  149, 
and  People  v.  Tonlelli,  81  CaL  275,  22  Pac 
678,  are  cited  as  holding  a  contrary  doctrine. 
A  contrary  view  is  stated  in  People  v.  Marks, 
but  it  does  not  appear  that  any  such  question 
was  raised  in  the  case.  In  People  v.  TonidU  It 
is  expressly  stated  that  the  evidence  found  in 
the  record  is  sufficient  and  it  is  then  added 
that  it  does  not  appear  that  the  statearent  con- 
tains all  the  evidence.  I  see  no  reason  why 
the  rule  should  be  different  in  dvil  and  crim- 
inal cases,  and  the  cases  last  cited  are  not 
sufficient  to  establish  a  new  depaitote  in 
criminal  cases. 

But  although  it  was  Incumbent  apon  the 
people  to  see  that  the  bill  of  exceptions  con- 
tained some  evidence  tending  to  establish 
every  element  of  the  crime,  stUl  they  could 
not  under  the  statute  and  rules  of  the  comt, 
incorporate  into  it  the  original  papers.  Nor 
was  it  the  duty  of  the  prosecution — or,  in- 
deed, permissible  under  the  Code— to  provide 
photographs  of  the  writing.  It  was  only  pos- 
sible under  the  Penal  Code  for  it  to  do  jost 
what  it  did  do,  to  wit  state  what  evidence 
was  submitted  to  the  Jury.  It  then  becomes 
one  of  the  numerous  cases  in  which  we  are 
at  a  disadvantage  in  weighing  the  evidence. 
It  cannot  t>e  represented  or  pictured  here  a? 
the  Jury  and  the  court  saw  It  Perhaps,  upon 
a  proper  application,  this  court  would  liave 
ordered  the  original  papers  sent  np  under 
rule  25;  but  as  this  has  not  been  done,  stUI. 
if  we  can  see  that  In  the  nature  of  things  tlie 
evidence  might  have  been  sufficient,  we  nanst 
so  hold. 

What  then,  does  the  record  show  In  re- 
gard to  the  evidence  7  Defendant  was  a  cla4: 
of  election  at  the  precinct  named,  appointed 
as  a  Republican.  He  assisted  In  keeping 
tally  as  the  votes  were  counted.  There  is  no 
suspicion  that  he  did  not  perform  this  duty 
properly.  It  was  shown  by  the  prosecution 
that  after  all  the  ballots  had  been  counted 
for  the  state  ticket,  defendant  gave  the  result 
to  a  person  who  was  employed  by  one  of  the 
candidates,  and  gave  the  cmrect  result,  and 
not  according  to  the  altered  list  It  is  as- 
sumed that  the  lists  had  not  been  tampered 
with  until  after  they  had  been  certified  and 
sealed  up  to  be  carried  to  the  registrar. 
There  was  no  evidence— other  than  the  hand- 
writing alluded  to— which  tends  to  show  that 
after  that  time  the  paper,  or  the  package  in- 
cluding it  was  ever  In  the  hands  or  under 
the  control  of  defendant  On  the  contrary, 
all  the  precinct  officers  who  were  sworn  tes- 
tified that  they  never  saw  him  have  It.  Nor. 
aside  from  the  handwriting,  was  there  shown 
a  single  suspicious  circumstance  against  tbc 
defendant     No  motive  was  proven  or  al- 
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leged.  It  did  not  appear  that  be  knew  the 
person  in  whose  Interests  the  changes  were 
made,  or  had  aily  reason  to  desire  his  suc- 
cess. Witness  after  witness  went  upon  the 
stand,  and  testified  to  his  good  character. 
They  were  not  even  cross-examined,  and 
there  was  no  counter  evidence.  The  circum- 
stances show  no  opportunity  for  defendant 
to  have  made  the  alterations  except  that, 
against  his  protest,  he  was  ordered  to  accom- 
pany Martinet,  who  was  an  Inspector  at  that 
precinct,  when  Martinet  took  the  returns  to 
the  registrar.  Martinet  was  a  Democrat,  and 
defendant  was  ordered  to  go  along  as  a  Re- 
publican. The  package  was  sealed  up  when 
it  was  taken,  and  was  sealed  up  when  It  was 
returned  again  to  the  precinct;  and  no  one  no- 
ticed that  the  seal  bad  been  tampered  with, 
nor  was  there  any  evidence  which  tended  to 
show  that  the  alteration  was  made  while  the 
package  was  thus  In  the  custody  of  Mar- 
tinet. Both  defendant  and  Martinet  testi- 
fied that  the  package  was  never  iu  the  bands 
of  the  defendant,  and  that  the  package  was 
not  opened,  and  that  no  alterations  were 
made.  The  package  was  returned  to  the  pre- 
cinct because  the  tally  list  and  the  ballots 
were  sealed  up  In  the  same  envelope,  where- 
as they  should  have  been  in  separate  en- 
velopes. The  canvas  for  the  local  ticket  had 
not  yet  been  concluded.  The  package  was 
then  locked  up  in  a  box,  and  kept  until  the 
nexf  day,  when  the  seal  was  broken  by  an- 
other officer  of  the  election  In  the  presence  of 
the  board.  'A  new  package  containing  this 
tally  list  was  then  taken  by  a  Mr.  Maber, 
who  was  an  additional  Judge,  to  be  delivered 
to  the  registrar.  He  took  them  away  alone 
to  his  residence,  where  they  remained  while  ■ 
he  had  dinner.  He  was  there  met  by  some 
other  members  of  the  board,  who  accompa- 
nied him  to  the  regi8tra>r'8  office.  The  altera- 
tions were  not  discovered  until  the  returns 
came  to  be  canvassed  by  the  board  of  ejection 
commissioners.  How  long  that  was  after  the 
returns  were  delivered  to  the  registrar  Is  not 
shown.  As  to  their  custody  in  the  meantime, 
the  registrar  merely  stated  that  they  re- 
mained In  his  ofiSce  sealed.  The  opportunity 
which  defendant  Is  supposed  to  have  had  to 
make  the  alterations  was  while  the  package 
containing  the  list  was  being  taken  by  Mar- 
tinet tp  the  registrar,  and  back  again  to  the 
voting  booth.  As  already  said,  there  is  no 
evidence  tending  even  to  raise  a'  suspicion  of 
any  such  thing,  or  that  defendant  ever  had 
the  package  in  his  bands,  and  positive  evi- 
•  dence  that  he  did  not  There  was  no  testi- 
mony tending  to  cast  suspicion  upon  Mar- 
tinet, and  there  is,  as  In  tbe  case  of  Buckley, 
a  total  absence  of  proof  of  motive  or  of  in- 
terest In  the  candidate  in  whose  interests  the 
alterations  were  made. 

The  writing  by  defendant,  which  was  com- 
pared with  the  alterations,  in  the  tally  list, 
was  not  made  under  normal  conditions,  but 
In  a  state  of  excitement  upon  the  first  charge 
of  wrongdoing,  and  consisted  In  tbe  figures 


"60"  and  "135,"  the  same  niunbers  to  long- 
band,  his  name,  a  few  other  figures,  and 
40  tally  marks.  The  record  does  not  show 
what  portions  of  the  tally  list  were  offered 
In  evidence,  save  that  the  alterations  were 
pnt  In  evidence,  and  It  does  not  show  that 
these  were  submitted  to  the  Jury  for  inspec- 
tion. The  bin  of  exceptions  does  not  state 
that  tbe  jury  did  make  tbe  comparison,  or 
that  they  took  the  documents  to  their  room, 
when  they  retired  to  deliberate  upon  their 
verdict.  But  suppose  they  did  so,  what 
does  the  bill  show  they  compared?  Why, 
only  the  figures  alleged  in  the  information 
to  have  been  made  in  altering  the  tally  list, 
—the  numerals  "60"  and  "135,"  nothing  more. 
Now,  there  was  positively  no  other  evidence 
save  the  supposed  similarity  of  the  few  fig- 
ures and  words,  written  by  defendant  un- 
der abnotonal  conditions,  with  these  figures, 
or,  at  most  (and  that  is  a  supposition  un- 
sustained  by  the  record),  the  same  numbers 
written  out  in  longhand,  which  tends  to 
prove  guilt  or  raise  a  suspicion  against  the 
defendant.  Certainly,  we  all  know  how  un- 
satisfactory is  the  evidence  derived  from  the 
comparison  of  handwritings  even  when  done 
by  experts  of  the  greatest  skill.  Rarely 
will  such  evidence  alone  satisfy  a  reason- 
able person  beyond  reasonable  doubt,  es- 
pecially when,  as  In  this  case,  the  conclu- 
sion is  against  positive  evidence,  in  addition 
to  the  presumption  of  innocence.  To  allow 
such  a  verdict  to  stand  would,  in  my  opinion, 
be  an  outrage  upon  justice. 

The  accused  was  not  tried  within  60  days 
after  the  filing  of  the  Information.  He 
asked  that  tbe  prosecution  against  bim  be 
dismissed  for  this  reason.  His  motion  w.is 
denied,  and  the  ruling  is  rebed  upon  here 
as  error.  The  constitution  and  the  laws 
alike  guaranty  a  speedy  trial,  and  section 
1382  of  the  Penal  Code  prescribes  that  the 
prosecution  shall  be  dismissed,  unless  good 
cause  to  tbe  contrary  be  shown.  If  "a  defend- 
ant whose  trial  has  not  been  postponed  upon 
his  application  Is  not  brought  to  trial  within 
60  days  after  the  filing  of  tho  information. 
The  motion  was  denied  on  three  ground:  (1> 
The  defendant  himself  applied  for  and  ob- 
tained a  postponement;  (2)  there  was  no  op- 
portunity to  try  defendant,  as  the  court  had 
been  constantly  occupied;  and  (3)  a  material 
witness  for  the  prosecution  was  ab«ent. 

1.  Tbe  case  was  postponed,  on  the  appli- 
cation of  defendant,  from  the  12th  of  Feb- 
ruary, 1895,  to  the  13th, — one  day.  Does 
the  postponement  of  one  day,  on  the  applica- 
tion of  the  defendant,  deprive  him  entirely 
of  the  constitutional  guaranty  of  speedy 
trial?  Certainly  not,  and  any  such  construc- 
tion of  the  statute  would  be  unreasonable. 

2.  In  denying  the  motion.  It  was  stated 
by  the  court  that  at  no  time  since  the  plea 
bad  there  been  an  opportunity  to  bring  the 
case  to  trial  except  tbe  12th  day  of  Febru- 
ary, on  which  day  the  defendant  asked  for 
and    obtained    a   continuance    of    one    day,. 
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otber  cases  having  In  tbe  meantime  occu- 
pied the  attention  of  the  court  Nothing  Is 
said  about  the  nature  o(  tho  other  cases. 
They  are  not  shown  to  have  been  cases  ol 
equal  urgency,  and  then  nothing  Is  said  of 
the  other  11  departments  of  the  same  court. 
In  my  opinion,  the  constitutional  guaranty 
imposes  upon  the  state  the  duty  of  providing 
courts  which,  under  ordinary  conditions,  can 
furnish  a  speedy  trial.  A  speedy  trial  does 
not  mean  at  once,  but  with  all  convenient 
dispatch,  and  implies  courts  in  which  a  trial 
may  be  had.  No  doubt  it  also  implies  rea- 
sonable time  for  the  state  to  provide  courts 
and  juries,  and  to  procure  witnesses.  It 
imposes,  however,  a  special  duty  upon  the 
state  with  reference  to  such  cases,  and,  if 
the  duty  is  not  performed,  the  prosecution 
should  be  dismissed.  The  legislature  has 
seen  fit  to  lay  down  a  rule  by  which  the  con- 
stitutional provision  may  be  interpreted, 
which  seems  reasonable.  In  my  opinion,  the 
mere  statement  of  the  Judge  that  the  court 
has  been  otherwise  engaged  does  not  show 
good  cause. 

3.  No  diligence  was  shown  to  procure  the 
attendance  of  the  witness.  Certainly,  the 
statement  of  the  witness  that  it  would  be  a 
hardship  to  require  him  to  come  from  Sacra- 
mento was  a  poor  excuse  for  continuing  the 
case  33  days,  while  the  defendant  was  in  jail, 
and  liable  to  lose  his  witnesses  by  the  delay. 
It  was  not  shown  tnat  tbe  services  of  the 
witness  were  at  all  Important  to  the  legisla- 
ture. The  benefit  of  this  constitutional  guar- 
anty cannot  be  denied  on  such  flimsy  show- 
Uig. 

Upon  the  showing  made,'  I  think  the  mo- 
tion to  dismiss  the  prosecution  should  have 
been  granted,  and  tbe  prosecution  dismissed. 
Under  the  rule  laid  down  in  People  v.  Hous- 
ton (Cal.)  40  Pac.  756,  the  Information  must 
be  held  good.  The  judgment  and  order  are  re- 
versed. 


We  concur:  VAN  FLEET.  J.:  HENSHAW, 


J. 


McFARLAND,  J.  I  concur  In  the  judgment 
of  reversal,  and  in  that  part  of  the  opinion  of 
Mr.  Justice  TEMPLE  which  holds  that  there 
is  no  evidence  In  the  record  sufficient  to  war- 
rant the  verdict.  I  do  not  concur  In  that- part 
of  said  opinion  which  holds  that  in  this  case 
the  prosecution  should  be  dismissed  because 
the  defendant  was  not  tried  within  60  days 
after  the  flUng  of  the  information. 

HARRISON,  J.  I  concur  hi  the  judgment 
of  reversal  upon  the  ground,  as  set  forth  by 
Mr.  Justice  TE.MPLE  in  his  ophilon,  that  the 
evidence,  as  shown  by  the  record,  was  insuf- 
ficient to  justify  the  verdict  I  am  of  the 
opinion,  however,  that  the  court  did  not  err 
in  refusUig  to  dismiss  the  cause.  The  in- 
formation was  filed  December  27,  1894,  and 
the  defendant  was  arraigned  January  4th,  and, 
having  taken  time  to  plead,  on  the  11th  of 


January  demurred  to  the  informatlom.  Arsn- 
ment  was  had  upon  this  demurrer  January 
18th,  and  on  the  25th  of  January  tbe  court 
overruled  the  demurrer,  and  the  defendant  en- 
tered a  plea  of  not  guilty.  This  was  the  fint 
point  of  time  after  the  filing  of  the  Informati(Hi 
at  which  the  defendant  could  be  brought  tc 
tilal,  and  his  trial  was  had  on  the  18th  of 
March.  Whatever  time  was  consumed  by 
him  In  dilatory  motions  or  pleas  which  bad 
the  effect  to  postpone  the  time  at  which  be 
could  be  brought  to  trial  was  "good  cause  to 
the  contrary,"  upon  his  application,  for  the 
dismissal  of  the  cause,  under  section  1382  of 
the  Penal  Code. 

GAROUTTB,  J.  (concurring).  The  record 
presented  to  us  in  this  case  contains  no  evi- 
dence whatever  indicating  defendant's  guilt; 
and  wherever  a  defendant  appeals  to  tUe 
court,  upon  the  ground  that  the  evidence  is  hi- 
sufficient  to  support  the  verdict  we  must  as- 
sume that  all  material  evidence  introduced 
before  the  jury  is  in  tbe  record.  Section  19*4 
of  the  Code  of  Civil  Procedure  provides:  "Evi- 
dence respecting  the  handwriting  may  also  be 
given  by  a  comparison  made  by  the  witness, 
or  the  jury,  with  writings  admitted  or  treated 
as  genuine  by  the  party  against  whom  tbe 
evidence  is  offered  or  proved  to  be  genuine 
to  the  satisfaction  of  the  judge."  In  line  with 
the  principle  declared  in  this  section,  tbe  peo- 
ple introduced  the  gentilne  handwriting  of  tlK 
defendant  before  the  jury,  tor  the  purpose  of 
comparison  with  the  handwriting  in  whidi 
the  altered  returns  were  made.  We  have  not 
before  us  either  a  fac  simUe  of  the  genuine 
handwriting  of  the  defendant,  or  of  tbe  altered 
retiuns.  Neither  have  we  the  original  witt- 
Ings,  which  might  well  have  been  brouj^ 
here  for  inspection,  under  the  rules  of  court 
This  evidence  not  being  before  us  in  any  form, 
it  must  be  assumed  that  it  failed  to  cstablidi 
defendant's  guilt,  and  for  that  reason  was 
deemed  Immaterial  by  the  people  in  tbe  prepa- 
ration of  tbe  record  on  appeal. 

Section  32  of  the  parity  of  elections  act 
provides:  "A  person  offending  against  any 
provision  of  sections  •  •  ♦  of  this  act  is 
a  competent  witness  against  another  person 
so  offending,  and  may  be  compelled  to  attend 
and  testify  upon  any  trial  hearing  proceeding, 
or  lawful  Investigation  or  judicial  croceed- 
Ing,  in  the  same  manner  as  any  other  person. 
But  the  testimony  so  given  ghall  not  be  used 
in  any  prosecution  or  proceeding,  dvil  or  crim- 
inal, against  the  person  so  testifying.  A  pe^ 
son  so  testifying  stiall  not  thereafter  be  liable 
to  indictment  or  presentment  by  informadon. 
nor  to  prosecution  or  punishment  for  tbe  of- 
fense with  reference  to  which  bis  testimony 
was  given,  and  may  plead  or  prove  the  giving 
of  testimony  accordingly  in  bar  of  sucb  in- 
dictment. Information  or  prosecution."  St 
1893,  p.  26.  It  is  now  claimed  that  the  defend- 
ant relying  upon  the  aforesaid  provisions  <rf 
law,  is  exempt  from  prosecution,  inasmuch 
as  he  gave  testimony  before  the  board  <^  elec- 
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tlon  commissioners  at  a  hearing  held  by  that 
body  for  the  Investigation  of  these  alleged 
election  frauds.  The  hearing,  proceeding,  or 
Investigation  mentioned  in  this  section  must 
be  a  lawful  one;  that  is,  one  authorized  by 
law.  And  the  attorney  general  insists  tliat 
the  board  of  election  commissioners  has  no 
authority,  under  the  law,  to  carry  on  such 
an  investigal.jn  as  was  bdng  conducted  when 
this  defendant  made  the  aforesaid  statements. 
I  agree  with  his  position.  The  board  of  elec- 
tion commissioners  Is  purely  a  creature  of  the 
statute,  and  it  may  only  do  those  things  which 
the  statute  says  It  may  do.  The  examination 
carried  on  by  It  was  in  excess  of  and  beyond 
Its  power,  and  defendant  cannot  therefore  in- 
voke the  exemption  provided  by  section  32 
of  the  act.  I  concur  In  the  reversal  of  the 
Judgment  and  order. 


<U6  Cal.  140) 

ATRBS  V.  THOMAS.    (L.  A.  191.) 

(Supreme  Court  of  California.    Feb.  27,  1897.) 

Brokers — Cohpeksatiox. 

An  agent  for  the  solicitation  on  commis- 
sion of  orders  foi  the  output  of  another's  busi- 
ness was  not  entitled  to  compensation  merely 
because  he  performed  services  which  "tended" 
to  obtain  orders,  or  because  he  introduced  to 
his  principal  parties,  who  subsequently  gave  or- 
ders. Zeimer  v.  AnUsell,  17  Pac.  642,  75  Cal. 
512,  followed. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county;  Waldo  M.  York,  Judge. 

Action  by  B.  S.  Ayres  against  Albert  Thom- 
as. From  a  Judgment  for  plaintiff,  and  an 
order  denying  a  new  trla),  defendant  ap- 
peals. '  Reversed. 

T.  E.  Gibbon,  for  appellant  Murphy  & 
Gottschalk,  for  respondent 

SEARLS,  C.  This  action  was  brought  to 
recover  $1,584.69,  with  Interest  on  $S31.48 
thereof  from  July  28,  1893,  and  Interest  on 
the  balance  thereof  froln  October  9,  1894. 
The  cause  was  tried  before  a  jury,  and  a 
verdict  returned  in  favor  of  plaintiff  for  $1,- 
694.  Upon  a  motion  for  a  new  trial,  the 
court  made  an  order  granting  a  new  trial 
unless  plaintiff  should  consent  to  reduce  the 
verdict  by  $117.45,  leaving  the  verdict  to 
stand  at  $1,576.55,  to  which  deduction  plain- 
tiff consented;  whereupon  the  motion  for  a 
new  trial  was  denied  and  Judgment  entered 
for  $1,576.55..  Defendant  appeals  from  the 
judgment,  and  from  the  order  denying  bis 
motion  for  a  new  trial.  Plaintiff  acted  as  an 
agent  of  defendant,  a  foundryman.  In  so- 
liciting orders  for  the  output  of  defendant's 
business  on  commission,  and  also  to  some 
extent  as  a  collector  for  said  defendant. 
There  are  five  counts  in  plaintiff's  complaint 
The  evidence  shows  that  all  of  the  Ave 
causes  of  action  are  based  upon  three  sev- 
eral grounds:  (1)  A  claim  for  services  In 
obtaining  orders  for  the  products  of  defend- 


ant's business  as  an  Iron  founder;  (2)  a 
claim  for  money  paid  by  plaintiff  to  defend- 
ant's use:  (3)  a  claim  for  labor  performed 
by  plaintiff  as  collector  for  defendant.  The 
services  were  rendered  and  the  money  paid 
out  between  May  15,  1892,  and  October  9, 
1894. 

Appellant  attacks  the  ninth  Instruction 
given  by  the  court  to  the  Jury  at  the  request 
of  plaintiff,  and  urges  that  it  was  erroneous 
and  Injurious  to  defendant  It  is  as  follows: 
"(9)  The  Jury  are  further  Instructed,  that  to 
entitle  the  plaintiff  to  commissions  from  the 
defendant  for  work  dcme  by  the  defendant 
for  third  parties,  that  It  is  not  necessary  for 
the  plaintiff  to  show  that  he  did  everything 
In  connection  with  procurement  of  iha  work. 
If,  at  the  request  of  the  defendant  be  per- 
formed any  services  which  tended  to  obtain 
the  work,  or  Introduced  the  parties  to  the  de- 
fendant or  to  the  defendant's  managers  or 
superintendent  or  If  you  should  find  from 
the  evidence  that  the  plaintiff,  by  means  of 
his  solicitations,  brought  the  attention  of 
any  parties  to  the  defendant  or  his  manage- 
or  superintendent  and  by  reason  thereof 
work  was  afterwards  ordered  by  such  third 
parties,  then.  In  such  case,  the  plaintiff 
should  be  entitled  to  bis  commissions,  even 
though  he  did  not  do  all  of  the  work  of 
soliciting  whereby  the  work  was  given  to  the 
defendant;  but  It  Is  enough  for  him  to  show 
that  he  did  something  In  connection  with 
any  job  or  work  given  by  any  third  person 
to  the  defendant  which  aided  or  assisted  the 
defendant  in  any  way  in  obtaining  the  said 
work,  and  which  w&»  the  cause  of  Inducing 
the  purchasers  or  customers  negotiating  with 
defendant  or.  contracting,  with  defendant" 
There  was  evidence  tending  to  show  that 
plaintiff  was,  under  an  arrangement  with 
defendant,  entitled  to  receive  5  per  cent  on 
all  orders  for  goods  which  be  secured  in 
amounts  exceeding  $50,  and  10  per  cent  on 
all  orders  for  a  less  amount  than  $50.  Plain- 
tiff furnished  a  bill  of  particulars,  and,  as  to 
some  of  the  items  charged  therein,  there  was 
a  sharp  conflict  as  to  whether  or  not  plain- 
tiff had  secured  the  customers  upon  whose 
purchases  he  had  charged  a  percentage.  Un- 
der this  state  of  the  case,  the  law  in  relation 
to  the  circumstances  under  which  plaintiff 
became  entitled  to  a  commission  became  an 
important  factor  In  the  problem  to  be  solved. 

Brokers  are  of  many  kinds,  the  most  im- 
portant being  enumerated  and  defined  as  fol- 
lows: Exchange  brokers,  insurance  brokers, 
note  brokers,  pawn  brokers,  real-estate  bro- 
kers, ship  brokers,  stock  brokers,  and  mer- 
chandise brokers.  "Merchandise  brokers  are 
those  who  buy  and  sell  goods  and  negotiate 
between  buyer  and  seller,  but  without  hav-- 
ing  the  custody  of  the  property."  Black,  iJiw 
Diet  tit.  "Broker."  All  brokers  are  agents, 
and  there  are  certain  well-defined  principles 
of  law  applicable  to  them  as  such,  and  as  to 
the  different  classes  certain  other  principles 
are  applicable  dependent  upon  the  pecullarl- 
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ties  of  tbe  class.  One  of  the  distinguishing 
features  of  that  class  of  agencies  termed 
"brolterage"  is  that  the  transaction  must  be 
completed  before  commissions  are  earned. 
To  this  rule  there  is  the  exception  that  where 
the  agent  has  completed  his  part  in  the  trans- 
action, and  the  failure  of  the  negotiation  be 
due  to  the  Interference  of  the  principal  or  to 
causes  outside  of  tbe  agent,  then  the  commis- 
sions are  earned.  Whart.  Ag.  §  325.  The 
agent  must  be  an  efficient  agent  in  or  the 
procuring  cause  of  the  contract.  Tombs  v. 
Alexander,  101  Mass.  255;  Walljer  v.  Tlrrell, 
Id.  257;  Barrett  v.  Johnson,  64  Pa.  St.  223; 
Sbanklln  t.  Hall,  100  Cal.  26,  34  Pac.  636.  As 
was  said  by  this  court  in  Zeimer  v.  Antisell, 
75  Cal.,  at  page  512,  17  Pac.  643,  quoting  from 
Sibbald  V.  Iron  Co.,  83  N.  Y.  382:  "The  duty 
a.ssumed  by  the  broker  is  to  bring  the  minds 
of  the  buyer  and  seller  to  an  agreement  for  a 
sale,  and  tbe  price  and  terms  on  which  it  Is 
to  be  made,  and,  until  this  is  done,  his  right 
to  commissions  does  not  accrue."  The  broker 
must  be  the  "efficient  agent  or  procuring 
cause  of  the  sale."  McGavock  v.  Woodlief, 
20  How.  221;  Wylie  t.  Bank,  61  N.  Y.  415. 

Tested  by  these  rules,  the  foregoing  in- 
struction was  too  broad.  As  is  claimed  by 
appellant,  the  instruction  Indicated  to  the 
Jury  that  plaintiff  was  entitled  to  recover  his 
commissions  upon  sales  (1)  'f,  at  the  request 
of  the  defendant,  he  performed  any  services 
which  tended  to  obtain  the  work";  (2)  if  plain- 
tiff introduced  to  defendant,  or  to  his  man- 
ager or  superintendent,  parties  who  subse- 
quently ordered  work;  (3)  if  the  plaintiff,  by 
means  of  his  solicitation,  brought  the  atten- 
tion of  any  parties  to  the  defendant  or  bis 
manager  or  superintendent,  and,  by  reason 
thereof,  work  was  afterwards  ordered  by  said 
parties.  The  first  and  second  of  the  forego- 
ing propositions  cannot  be  maintained.  It 
was  not  for  any  services  which  tended  to  ob- 
tain work  that  the  plaintiff  was  entitled  to 
commissions,  but  for  such  services  as  consti- 
tuted the  proximate  and  efficient  or  procuring 
cause  of  the  work  being  ordered.  In  the  case 
of  Zeimer  v.  Antisell,  supra,  the  plaintiff,  a 
broker,  had  performed  some  services  which 
tended  to  bring  about  the  sale.  He  had  taken 
Levy,  the  subsequent  purchaser,  to  See  tbe 
property,  etc.,  but,  as  nothing  more  was  done 
until  plaintiff's  authority  ceased,  this  was 
held '  insufficient.  The  second  proposition  is 
still  more  open  to  objection.  It  clearly  stated 
to  the  Jury,  as  law  applicable  to  the  case,  that 
If  plaintiff  Introduced  to  defendant,  his  man- 
ager or  superintendent,  parties  who  subse- 
quently ordered  work,  he  would  be  entitled 
to  a  commission  thereon.  The  instruction 
isolates  the  fact  of  an  Introduction  from  all 
Idea  of  any  other  duty  on  the  part  of  plain- 
tiff, and,  without  reference  to  its  object  or 
the  surrounding  circumstances,  makes  it  the 
prime  factor  In  the  problem,  provided  always 
the  party  or  parties  so  Introduced  should  at 
any  future  time,  and  under  any  circum- 
stances, order  work  from  the  defendant.    The 


remainder  of  the  Instmctlon,  although  proper, 
being  connected  with  the  portions  indicated, 
disjunctively.  In  no  wise  qualifies  the  objec- 
tionable part 

We  find  nothing  in  the  other  instmctions 
given  calculated  to  dispel  the  effect  of  tbe 
error  complained  of.     Tbe  sixth   instruction, 
asked   by  the  defendant  and   refused,    was 
I  objectionable  on  account  of  tbe  last  clause 
I  therein,  consisting  of  the  words  "without  the 
I  Intervention  or  aid  of  any  other  essential  mat- 
ter, thing,  or  Influence."  Aside  from  such  last 
clause,   the  Instruction  contained   a  correct 
and  clear  exposition  of  the  law  applicable  to 
the  case.    For  the  error  Indicated,  we  recom- 
mend that  the  Judgment  and  order  appealed 
from  be  revM^ed,  and  a  new  trial  ordered. 

We  concur:    BRITT,  C;  BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  reversed,  and  a  new 
trial  ordered. 


(5  Cal.  Unrep.  SB) 
PEOPLE  V.  FOURNIBR.     (Cr.  203.) 
(Supreme  Court  of  California.    Feb.  26,  18S7.» 
Arson — Evidkkce. 

1.  On  a  trial  for  arson,  where  tbe  evidencr 
is  circumstantial,  and  a  witness  for  the  irtatp 
testifies  that  she  was  awakened  during  the 
niebt  by  tbe  smell  as  of  burning  rags,  %bf 
may  !«  asUed  on  cross-examination  whether 
there  was  not  a  great  deal  of  rubbish  in  the 
back  yard,  near  where  the  fire  originated. 

2.  Where  the  fire  was  seen  in  rubbish  in  a 
yard  near  the  building  barued,  evidence  that 
the  rubbish  was  on  fire  in  the  same  yard  th*- 
day  previoup  was  admissible. 

3.  Where  a  suspicious  circarastance  in  the 
evidence  against  defendant  was  the  removal 
of  certain  goods  from  the  burned  bnildinK  thv 
day  liefore  the  fire,  it  was  error  to  exclude  evi- 
dence of  defendant  explaining  the  removal. 

4.  Where  a  suspicious  circumstance  at^inst 
defendant  was  that  his  building  was  insured, 
evidence  that  the  building  of  a  third  person  io 
which  tlie  fire  started  was  also  insured  was  ad- 
missible. 

Department  2.  Appeal  from  superior  cotm, 
Madera  coimty;  W.  M.  Oonley,  Judge. 

Joseph  Marie  Achtlle  Fournier  was  convict- 
ed of  destroying  by  fire  a  certain  building  with 
Intent  to  defraud  an  insurance  company,  and 
appeals.     Reversed. 

Raleigh  B.  Rhodes  and  John  R.  Kittrell.  ftv 
appellant.  W.  F.  Fitzgerald,  Atty.  Gen.,  and 
C.  N.  Post,  for  the  People. 

TEMPLE,  J.     The  defendant  was  cbargwd. 

under  section  548,  Pen.  Code,  with  tbe  offense 

j  of  willfully  destroying  by  fire  a  certain  boibl- 

I  Ing,  with  the  intent  to  defraud  tbe  Palatin«> 

!  Insurance  Company,  Limited,  of  Manchester. 

I  England,  a  corporation,  in  which  company  tiM- 

property  was  then  insured.     A  fire  occurred  in 

tbe  town  of  Madera  on  tbe  27tb  of  July.  1SU.\ 

in  which  several  buildings  were  consumed,  one 
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of  which  belonged  to  the  defendant,  and  was 
insured  for  the  sum  of  $600.  The  witnesses 
all  agreed  that  the  Are  commenced  either  in  the 
building  occupied  by  the  Tribune  newspaper, 
between  which  and  the  defendant's  building 
there  was  a  space  of  8  feet,  or  somewhere 
along  the  line  of  a  fence  running  northerly 
from  the  rear  of  the  Tribune  Building  some 
20  feet  to  a  shed  adjacent  to  the  dwelling  occu- 
pied by  the  defendant  and  his  wife.  The  de- 
fendant did  not  own  the  land  upon  which  the 
building  was,  but  occupied  the  same  under  a 
lease,  and  had  built  a  small  wooden  house  on 
the  southeast  corner  of  the  lot,  which  he  occu- 
pied as  a  saloon.  On  the  rear  of  the  lot,  and 
some  40  feet  from  the  saloon,  northerly,  was 
the  dwelling  spoken  of.  Some  of  the  witness- 
es—and  apparently  those  who  were  first  at  the 
fire— testified  that  when  first  discovered  by 
them  It  was  Immediately  in  the  rear  of  the 
Tribune  Building,  back  of  which  was  a  little 
porch;  others,  that  when  they  saw  it  it  was 
upon  the  fence  mentioned,  and  was  spreading 
rapidly  along  the  fence  fi?om  the  dwelling  oc- 
cupied by  the  defendant  towards  the  Tribune 
Building.  The  fence  partly  divided  the  lot  oc- 
cupied by  the  defendant  from  the  lot  upon 
which  the  Tribune  Building  was  situated. 
The  evidence  that  the  fire  was  of  incendiary 
character,  and  tending  to  cast  susi^icion  upon 
the  defendant,  was  entirely  circumstantial. 
That  which  tended  to  show  that  the  fire  was 
of  an  incendiary  character,  aside  from  that 
which  cast  suspicion  upon  the  defendant,  was 
the  testimony  of  some  of  the  witnesses  that 
the  fire  was  proceeding  along  the  fence  from 
the  dwelling  of  the  defendant  to  the  Tribune 
Building  rapidly,  indicating  that  the  fence 
might  have  been  saturated  with  coal  oil,  and 
that  they  perceived  the  odor  of  coal  olL 

The  evidence  which  tended  especially  to  raise 
a  suspicion  against  the  defendant  was  simply 
and  only:  (1)  That  he  was  a  Frenchman,  and 
had  announced  his  intention  of  soon  returning 
to  France,  and  that  he  had  an  insurance  upon 
the  building,  as  stated.  (2)  On  the  very  day 
of  the  fire  he  removed  from  the  saloon  to  his 
dwelling  a  barrel  of  brandy  and  two  cases  of 
champagne.  And  (3)  he  and  his  wife  were, 
shortly  before  the  fire,  sitting  on  the  sidewalk 
by  the  saloon.  The  fire  occurred  shortly  be- 
fore midnight,  and  defendaut  and  bis  wife 
claimed  that  they  were  both  in  bed  at  the  time 
the  alarm  was  given.  The  fire  occurred  in 
the  middle  of  summer,  and  it  appeared  that  in 
the  rear  of  the  printing  otflce,  which  was  first 
on  fire,  there  was  a  great  deal  of  rubbish,  con- 
sisting of  old  rags,  paper,  straw,  etc.  A  wit- 
ness for  the  prosecution,  who  occupied  one  of 
the  houses  destroyed,  testified  that  she  was 
awakened  during  the  night  by  mosquitoes,  and 
immediately  smelled  fire,  as  of  burning  rags. 
She  looked  from  her  window,  and  saw  the  fire. 
She  thought  it  was  back  of  the  Tribune  office, 
nearer  the  oflice  than  the  fence;  and  finally 
she  stated  that  she  was  sure  that  it  was  under 
the  porch,  back  of  the  Tribune  Building.  On 
cross-examination  the  witness  was  asked -as  to 


the  condition  of  the  premises,- whether  there 
was  anything  on  the  ground  in  the  shape  of 
rubbish,  paper,  or  anything  of  the  kind.  The 
question  was  objected  to  as  Incompetent,  im- 
material, and  hrrelevant,  and  not 'cross-exami- 
nation, an<^the  objection  was  sustained.  On 
like  objection  the  court  refused  to  permit  an 
answer  to  the  question  whether  at  other  times 
she  had  not  perceived  the  odor  of  coal  oil  upon 
the  premises,  and  the  court  also  refused  to  per- 
mit the  question  whether,  on  the  day  before 
the  fire,  there  had  not  been  a  pile  of  rubbish 
on  fire,  back  of  the  Tribune  office.  These  rul- 
ings were  assigned  as  error  here,  and  the  at- 
torney general  hardly  attempts  a  defense  of 
them. 

One  question  of  interest  at  the  trial  was 
whether  the  fire  ran  along  the  fence  from  de- 
fendant's dwelling  towards  the  Tribune  Build- 
ing, or  was  first  discovered  In  the  Tribune 
Building,  or  immediately  at  the  rear  of  It. 
The  attention  of  the  witness  was  first  aroused 
by  the  smell  of  burning  rubbish,- rags.  This 
first  gave  the  alarm.  The  evidence  was,  there- 
fore, quite  material.  The  court  sustained  the 
objection  to  the  existence  of  the  burning  rub- 
bish on  the  26th  of  July,  on  the  ground  that  it 
was  too  remote  in  time.  Tliat  was  a  ques- 
tion for  the  Jury,  and  not  for  the  court.  No 
one  would  say  that  the  time  was  so  i\imote 
that  It  was  absolutely  Impossible  that  a  epaik 
could  be  kept  alive  until  the  destruction  of  the 
building  complained  of.  The  ruling  was  clear- 
ly erroneous  and  injurious. 

The  court  also  erred  In  refusing  to  permit 
the  defendant  to  show  that  the  building  owned 
by  the  witness  Parsons  was  also  insured.  If 
the  fact  that  the  defendant's  building  was  in- 
sured raised  a  presumption  against  him,  it  was 
competent  to  show  that  the  person  owning  the 
building  in  which  the  fire  first  started  had  a 
like  inducement  to  commit  the  crime. 

A  witness  for  the  defendant  (his  wife)  tes- 
tified that  the  brandy  and  champagne  were 
removed  from  the  saloon  because  defendant 
expected  certain  persons  who  wished  to  buy 
the  building  and  stock  to  Inspect  the  same  on 
the  next  day.  Defendant  offered  to  prove,  in 
addition,  the  fact  that  two  persons  were  ex- 
pected to  come  upon  that  day,  and  did  actually 
arrive  upon  the  following  day  at  Madera,  pur- 
suant to  their  appointment  to  inspect  the  build- 
ing, with  a  view  of  making  such  purchase. 
The  reason  given  why  the  removal  was  made 
under  such  circumstances  was  that  whoever 
wished  to  buy  the  building  and  stock  would 
want  everything  in  sight  thrown  In,  and  would 
give  no  more  for  the  property.  The  defend- 
ant should  have  been  allowed  to  explain  this 
act,  which  probably,  more  than  any  other, 
tended  to  cast  suspicion  upon  him.  It  was  for 
the  Jurj'  to  determine  the  truth  and  value  of 
the  explanation. 

It  is  contended  by  the  defense  that  the  evi- 
dence was  Insufficient  to  justify  the  verdict, 
and  It  was  certainly  very  weak.  I  doubt  if 
an  unprejudiced  Jiu-y  would  have  found  a  ver- 
dict of  guilty  upon  it;  but  it  is  not  necessary 
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(o  reverse  the  case  for  that  reason,  as  tbere  are 
other  sufficient  grounds.  Judgment  and  order 
reversed. 

We    concur:      McFARLAND,    J.;     HEN- 
SHAW,  J. 


(U6  Cal.  127) 

HELLER  et  al.  t.  DYERVILLB  MANUF'Q 
CO.    (S.  F.  421.) 

(Supreme  Court  of  CaUfomia.    Feb.  26,  1897.) 

JuoousKT— Action  to   Modipt — Fbacd— Plkad- 
iNO— Adkqoatk  REMBnr  at  Law. 

1.  A  complaint  to  modify  a  decree  in  a  prior 
suit  for  injunction  and  damaKos  alleged  that 
the  parties  filed  a  stipulation  for  judgment  en- 
joining defendants  therein,  but  without  dam- 
ages; that  afterwards  plaintiff's  attorney  in 
that  suit,  "for  the  purpose  of  cheating  and  de- 
frauding these  plaintiffs,"  prepared  a  decree 
which  he  represented  to  the  judge  "was  in  ac- 
cordance with  the  Stipulation";  that  the  judge 
relied  on  the  representation  and  signed  the  de- 
cree, which  was  thf-n  filed,  but  not  entered  till 
uine  mouths  afterwards;  that  the  decree  was 
prepared  without  the  knowledge  of  defendants 
therein,  and  that  no  copy  was  submitted  to 
them;  that  no  steps  were  taken  under  it  for 
more  than  six  months;  that  it  was  prepared 
and  filed  "for  the  purpose  of  defrauding  these 
plaintiffs";  and  that  "thereby  the  defendant 
herein  did  obtain  relief  it  was  not  entitled  to." 
Held  insufficient  to  show  that  the  decree  was 
procured  by  fraud. 

2.  A  complaint  to  modify  a  decree  on  the 
ground  that,  as  made,  it  was  procured  by 
fraud,  is  bad,  where  it  shows  that  plaintiffs 
knew  of  the  decree  within  the  six  months  al- 
lowed by  Code  Civ.  Proc.  I  473,  for  moving  to 
modify  or  vacate  judgments. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  Saa  Francisco;  J.  V. 
Coffey,  Judge. 

Action  by  M.  Heller  &  Sons  against  the 
Dyervllle  Manufacturing  Company.  From  a 
Judgment  for  plaintifTs,  and  from  orders  re- 
fusing to  vacate  an  injunction,  and  denying  a 
motion  for  a  new  trial,  defendant  appeals. 
Reversed. 

Edmund  Tanszky,  for  appellant  Botbchlld 
&  Ach,  for  respondents. 

VAN  FLEET,  J.  This  Is  a  suit  In  equity 
brought  in  the  superior  court  of  the  city  and 
county  of  San  Francisco  to  secure  .the  modifi- 
cation of  a  judgment  theretofore  entered  in 
that  court,  upon  the  ground  that  it  bad  been 
procured  by  fraud.  The  complaint  alleges 
that  in  March,  1891,  the  present  defendant, 
the  Dyervllle  Manufacturing  Company, 
brought  an  action  In  said  superior  court 
against  M.  Heller  &  Sons,  the  plaintiffs  here, 
to  enjoin  the  latter  from  pirating  or  infrin- 
ging a  certain  trade-mark  or  label  of  said 
Dyervllle  Manufacturing  Company,  and  for 
damages  for  an  infringement  already  perpe- 
.  trated;  that  thereafter,  on  August  3,  1891, 
the  parties  In  that  action  entered  iuto  a  stipu- 
lation In  writing  that  judgment  should  be  en- 
tered therein  enjoining  the  defendants  "as 
prayfd  for  in  the  complaint,"  and  for  costs, 
but  without  damages;    that  afterwards,  on 


August  7,  1891,  the  attorney  for  the  plaintiff 
In  that  action,  "for  the  purpose  of  cheatiitg 
and  defrauding  these  plaintiffs,"  presented  to 
the  judge  before  whom  said  action  was  pend- 
ing a  decree  prepared  by  said  attorney,  which 
the  latter  represented  to  the  judge  "was  Is 
accordance  with  the  stipulation";    that  the 
judge   relied    upon   such   represeitatlon    and 
signed  said  decree;   and  that  the  decree  was 
thereupon,  on  said  7th  day  of  Angust.  filed, 
but  was  not  entered  until  April  26,  1892.     It 
is  alleged  that  Heller  &  Sons,  the  defendants 
In  that  action,  had  no  knowledge  of  the  filing 
of  said  decree  "until  subsequent  to  tbe  26th 
of  April,  1892";   that  the  same  was  prepared 
without  their  knowledge  or  that  of  tbeir  at- 
torneys, and  no  copy  thereof  was  submitted 
to  them;  that  no  steps  were  taken  under  said 
decree  by  the  plaintiffs  in  that  action,  tbe  de- 
fendants here,  until  more  than  stx  months 
after  the  same  had  been  signed   and   filed; 
and  that  it  was  prepared  and  filed  by  tbe 
plaintiff  in  said  cause  and  its  attorney  "for 
the  purpose  of  defrauding  these  plaintiffs,  and 
that  therein  and  thereby  the  defendant  here- 
in did  obtain  relief  it  was  not  entitled  to,  either 
by  the  terms  of  Its  complaint  or  by  tbe  terms 
of  said  stipulation."     Tbe  said  decree   is  set 
out  in  hsec  verba,  and  the  complaint    in  that 
action  is  attached  as  an  exhibit,  and  made  a 
part  of  the  complaint  in  this.     Tbe  complaint 
further  alleges,— what  we  regard   as  largely 
if  not  wholly  immaterial  here,— In  substance, 
that  since  August  3,  1891,  said  HeUer  &  Soon 
have  not  infringed  said  trade-mark  or  labeL 
but  that,  notwithstanding,  they  were  on  July 
29,  1892,  cited  to  show  cause  why  they  should 
not  be  punished  for  violating  the  said  decree, 
and   that  thereafter,   on   December   5,    1892. 
they    were   adjudged    guilty    of   a    violation 
thereof;  that  on  December  10,  1892,  they  ap- 
plied to  the  superior  court  in  said  action  to 
modify  the  said  decree  "so  that  the   same 
should   comply    with    the    stipulation"    upon 
which  it  was  entered,  and  that  on  January 
6,  1893,  the  court  made  an  order  so  modifylni; 
the  decree;   that  from  this  order  the  plaintiff 
In  that  action  took  an  appeal  to  this  oonrt 
where  the  order  was   reversed   on    tbe    sole 
ground  that   the  application   was   not    made 
within  six  months  from  tbe  entry  of  the  de- 
cree.    It  is  finally  alleged  that  plaintiffs  haw 
no  plain,  speedy,  or  adequate  remedy  at  law. 
and  that,  unless  defendant  Is  restrained  from 
enforcing  said  decree,  plaintiffs  wlU  suffer  ir- 
reparable damage,  etc.     Upon  tbe  filing  of  the 
complaint   a   preliminary   injunction    was   is- 
sued, restraining  defendants  from   enforcing 
said   decree  in  the  particular  wherein    it   is 
sought  to  be  modified.     Defendant  demurml 
to  the  complaint  as  not  stating  facts  entitling 
plaintiffs  to  any  relief,  and  subsequently  nviv- 
ed  to  vacate  the  injunction  upon   the   samt^ 
ground.    The  demurrer  was  overmled,    and 
the  motion  to  vacate  the  Injunction  denied. 
Thereafter  defendant  answered,  and  ni>on  the 
trial  the  court    found  the  facts  substantially 
as  alleged  in  tiie  complaint,  upon  whldi  find- 
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tags  judgment  was  entered  modifying  said  de- 
cree as  prayed.  Defendant  appeals  from  the 
order  refusing  to  vacate  the  Injunction,  and 
from  the  judgment  and  an  order  denying  It  a 
new  trial. 

The  appeal  from  the  Judgment  is  the  only 
one  which  we  are  called  upon  to  consider, 
since  we  are  satisfied  that  the  complaint 
states  no  cause  of  action,  or,  in  other  words, 
no  case  for  equitable  Intervention.  In  the 
first  place,  assuming  for  present  purposes  that 
the  relief  awarded  by  the  decree  sought  to  be 
modified  transgressed  that  to  which  the  plain- 
tiff in  that  action  was  entitled  under  the  stipu- 
lation of  the  parties,  the  averments  of  the 
complaint,  taking  as  true  all  the  issuable 
facts,  fail  to  make  out  a  case  of  fraud  In  its 
procurement.  It  Is  true.  It  Is  alleged.  In  gen- 
eral terms,  that  In  procuring  the  decree  cer^ 
tain  things  were  done  "for  the  purpose  of 
cheating  and  defrauding  these  plaintiffs," 
and  "that  said  decree  was  prepared  and  filed 
by  the  plaintiff  in  said  cause  and  its  said  at- 
torney for  the  purpose  of  defrauding  these 
plaintiffs";  but  the  specific  facts  alleged  to 
point  and  support  these  general  assertions  of 
fraud  will  not  bear  the  construction  thus 
sought  to  be  put  upon  them.  It  is  alleged 
that  the  representation  was  made  to  the 
judge  that  the  decree  was  drawn  "in  accord- 
ance with  the  stipulation,"  but  it  is  not  al- 
leged that  such  representation  was  made 
with  intent  to  deceive,  or  that  when  made  the 
attorney  did  not  honestly  believe  it  to  be  true. 
Since  the  pleading  is  to  be  construed  most 
strongly  against  the  pleader,  it  will  be  pre- 
sumed, in  the  absence  of  an  averment  to  the 
contrary,  that  the  representation  was  without 
deceit,  and  with  a  belief  in  its  truth.  It  is 
not  even  alleged  in  express  terms,  or  other- 
wise tlian  by  implication  or  mere  recital,  that 
the  representation  was  in  fact  false,  and 
there  is  no  pretense  of  any  direct  averment 
that  the  attorney  knew  or  believed  it  to  be  so. 
It  is  averred  that  the  judge,  in  signing  the 
decree,  relied  on  the  representations  of  the 
attorney.  But  fraud  cannot  be  predicated  of 
a  statement  or  representation  made  without 
knowledge  of  Its  falsity,  or  an  intent  to  de- 
ceive thereby,  however  implicitly  It  may  have 
been  acted  upon.  In  this  case  it  appears  from 
the  decree  that  the  precise  words  of  the  sub- 
stantive part  of  the  stipulation  relied  upon 
were  recited  therein,  and  also  the  fact  that 
the  stipulation  itself  was  on  file.  There  was 
thus  presented  to  the  judge  the  same  means 
of  knowing  the  truth  of  the  representation 
made  as  that  possessed  by  the  party  making 
it,  and  it  must  be  presumed,  the  contrary  not 
being  averred,  that  the  decree  was  read  over 
and  examined  by  the  judge  before  attaching 
his  signature  thereto.  The  averment  that  the 
decree  was  signed  on  August  7,  1S91,  but  not 
filed  until  April  26.  1892,  is  not  pointed  by 
any  averment  that  this  delay  was  Intentional, 
or  for  the  purpose  or  with  the  Intent  of  con- 
oonllng  from  plaintiffs  any'  fact  upon  which 
their  rights  depended,  or  to  thereby  deprive 


them  of  any  such  right,  or  for  any  similar 
purpose,  and  that  fact  is  therefore  without 
significance  as  tending  to  show  fraud.  It  is 
alleged  that  the  decree  was  prepared  and  filed 
without  the  knowledge  of  plaintiffs,  and  was 
never  submitted  to  them;  that  they  had  no 
knowledge  of  the  same  until  after  April  26, 
1892;  and  that  no  step  was  taken  by  defend- 
ant to  enforce  it  until  more  than  six  months 
after  It  had  been  filed.  But  it  is  not  alleged 
that  knowledge  of  the  filing  of  the  decree  was 
Intentionally  withheld  from  them,  nor  that 
there  was  any  reason  in  fact,  as  there  was 
none  in  law,  why  defendant  was  required  to 
serve  them  with  a  copy  of  the  decree,  or  to 
notify  them  of  the  filing.  There  was  noth- 
ing in  the  stipulation,  which  is  also  set  out  in 
the  complaint,  requiring  it  It  is  not  alleged 
that  defendant  by  any  act  prevented  the 
knowledge  of  said  filing  from  being  acquired 
by  plaintiffs.  The  decree  was  placed  upon  the 
public  records,  to  which  they  had  access,  and 
It  was  as  much  the  duty  of  plaintiffs  as  of 
defendant  to  keep  track  of  the  case,  and  to 
see  that  a  proper  decree  was  entered.  They 
could  not  be  permitted  to  indulge  the  pre- 
sumption that  the  taking  of  their  stipulation 
for  a  decree  was  a  mere  idle  ceremony,  and 
that  nothing  further  would  be  done  by  de- 
fendant in  the  action.  The  significance  of 
the  fact  that  defendant  delayed  action, under 
the  decree,  as  tending  to  show  fraud,  is  not 
disclosed,  nor  is  it  apparent  In  the  absence 
of  averment  to  the  contrary,  it  will  be  pre- 
sumed that  no  earlier  occasion  arose  for  In- 
voking its  protection.  There  is  therefore 
nothing  in  the  facts  alleged  to  sustain  the 
general  averments  of  a  fraudulent  purpose  in 
the  manner  of  procuring  the  decree;  and  such 
general  averments,  standing  alone,  and  un- 
accompanied by  facts  which  in  themselves 
disclose  fraud,  are  insufficient  to  give  the 
transaction  even  a  colorable  aspect  of  that 
nature.  Such  general  averments  are  to  be  re- 
garded as  merely  the  conclusions  of  the  plead- 
er, embracing  no  Issuable  character,  and  not 
the  averment  of  substantive  facts,  which  are 
admitted  by  the  demurrer.  Harris  v.  Taylor, 
15  Cal.  349;  Oroville  &  V.  R.  Co.  v.  Supervisors 
of  Plumas  Co.,  37  Cal.  363;  Bank  v.  Hynes, 
50  Cal.  202;  Pehrson  v.  Hewitt,  79  Cal.  598, 
21  Pac.  950.  As  said  by  the  supreme  court  of 
the  United  States  in  passing  upon  the  suffi- 
ciency of  a  bill  of  similar  construction:  "It 
is  full  of  the  words  'fraudulent'  and  'corrupt,' 
and  general  charges  of  conspiracy  and  viola- 
tion of  trust  obligations.  Mere  words,  in  and 
of  themselves,  and  even  as  qualifying  adjec- 
tives of  more  specific  charges,  are  not  suffi- 
cient grounds  of  equity  jurisprudence,  unless 
the  transactions  to  which  they  refer  are  such 
as,  in  their  essential  nature,  constitute  a 
fraud  or  a  breach  of  trust  for  which  a  court 
of  chancery  can  give  relief."  Van  Weel  v. 
Winston,  115  U.  S.  237,  238,  6  Sup.  Ct.  22. 
See,  also,  Fogg  v.  Blair,  139  U.  S.  127,  11  Sup. 
Ct.  476. 
In  the  next  place,  we  think  the  complaint 
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discloses  a  case  In  which  plaintiffs  had  a 
l)lain,  speedy,  and  adequate  remedy  at  law, 
and  in  such  case  there  is  no  occasion  to  resort 
to  equity,  and  it  will  not  be  permitted.  Ketch- 
um  T.  Crlppen,  37  Cal.  223;  Eldred  v.  White, 
102  Cal.  600,  .30  Pac.  944.  The  Judgment  was 
onteretl  April  20,  1802.  Plaintiffs  aver  that 
they  had  no  notice  of  this  fact  until  "subse- 
quent to  April  20,  1892,"  but  this,  under  a 
proper  construction  of  the  pleading,  is  equiva- 
lent to  the  averment  that  they  had  such 
Itnowledge  immediately  after  that  date,— as 
early  lis  April  27th,  if  need  be.  Collins  v. 
Townsend,  58  Cal.  014.  Furthermore,  it  ap- 
pears that  they,  at  all  events,  had  actual 
knowledge  on  July  20,  1892,  on  which  date 
they  were  served  with  an  order  to  show 
cause  why  they  should  not  be  held  guilty  of  a 
violation  of  the  decree.  Even  the  latter  date 
was  well  within  the  six  months  from  the 
entry  of  the  decree,  within  which,  under  sec- 
tion 473,  Code  Civ.  Proc,  they  could  have 
moved  for  its  modification  or  vacation.  The 
fact  that,  under  a  misapprehension  of  their 
lights,  they  failed  to  take  advantage  of  this 
remedy  until  too  late,  affords  no  ground  for 
equitable  relief. 

For  these  reasons,  the  complaint  was  bad, 
and  It  is  Unnecessary  to  consider  the  further 
objection  that  the  complaint  does  not  show 
that  any  excessive  relief  was  In  fact  award- 
ed by  the  decree.  As  the  complaint  stated  no 
cause  of  action,  It  constituted  no  proper  basis 
for  the  injunction,  and  the  motion  to  vacp.to 
should  have  been  granted,  and  the  demurrer 
should  have  been  sustained.  The  Judgment 
and  orders  appealed  from  are  reversed,  with 
instructions  to  vacate  the  Injunction  and  sus- 
tain the  demurrer  to  the  complaint. 

We  concur:    HARRISON,  J.;  GAROUTTE, 


(116  Cal.  136) 

CALIFORNIA  IMP.  CO.  v.  BAROTEAU  et 
al.     (S.  F.  35.) 

(Supreme  Court  of  California.    Feb.  27,  1897.) 

Nkw  Tki*Ii— Time  for  Motion. 

1.  Time  for  motion  for  new  trial,  which  Code 
Civ.  Proc.  §  059,  provides  shall  be  within  10 
days  after  filing  of  findings,  is  not  extended 
by  motion  to  modify  and  set  aside  findings; 
they  not  having  been  modified,  changed,  or  add- 
ed to. 

2.  An  order  staying  judRmont  till  determina- 
tion of  motion  to  Set  aside  findings  does  not 
extend  time  to  move  for  new  trial. 

3.  Under  Co<le  Civ.  Proc.  $  (iuO,  fleclaring  that 
a  motion  for  new  trial  must  be  witliin  10  days 
"after  notice  of  the  decision,"  formal  notice  of 
the  decision  is  not  necessary,  but  it  is  enough 
that  the  moving  party  had  actual  notice  there- 
of. 

In  bank.  Appeal  from  superior  court,  Ala- 
meda county;   F.  W.  Ilenshaw,  Judge. 

Action  by  the  California  Improvement 
Company  against  Mary  Baroteau  and  others. 
Judgment  for  defendants.  Plaintiff  appeals. 
Affirmed. 


Chickerlng,  Thomas  &  Gregory  (Chas 
Harding  Tubbs,  of  counsel),  for  appellant. 
J.  W.  Goodwin,  for  respondents. 

McFARLAND,  J.  This  is  an  appeal  by 
plaintiff  from  a  Judgment  in  favor  of  defend- 
ants, and  from  an  ordw  denying  its  motion 
for  a  new  trial.  The  notice  of  the  motion 
for  a  new  trial  is  based  alone  upon  "Insuffl- 
ciency  of  the  evidence  to  Justify  th<5  deci- 
sion," and  all  the  questions  raised  by  the  ap- 
Itellant  rest  upon  the  Insufficiency  of  the 
evidence.  Respondents  contend  that  there 
can  be  here  no  review  of  the  evidence,  be- 
cause (1)  Ihe  appeal  from  the  Judgment  was 
not  taken  until  more  than  00  days  after  it 
was  rendered;  and  (2)  that  appellant's  notice 
of  intention  to  move  for  a  new  trial  was  not 
given  in  time.  Bpth  of  these  contentions 
must  be  sustained.  As  to  the  appeal  from 
the  Judgment,  It  clearly  appears,  and  Is  not 
denied,  that  It  was  not  taken  until  more  than 
00  days  after  the  rendition  of  the  Judgment. 
The  facts  as  to  the  notice  of  intention  to 
move  for  a  new  trial  are  as  follows:  The 
findings,  which  constitute  the  decision,  were 
filed  May  12,  1804.  Three  days  afterwards*, 
to  wit,  on  May  15tli,  the  appellant  served 
and  filed  a  notice  of  a  motion,  as  follows: 
"That,  the  court  having  filed  its  findings  in 
this  case,  plaintiff  moves  the  court  to  modify 
and  set  aside  the  findings  of  fact  and  conclu- 
sions of  law  based  thereon,  to  wit."  The 
notice  stated  that  this  motion  would  be  made 
on  the  2l8t  of  May,  1894,  or  as  soon  there- 
after as  counsel  could  be  heard.  On  the  4th 
of  June,  18&4,  the  said  motion  was  heard  by 
the  court  and  denied.  Thereafter,  on  the  11th 
day  of  June,  1804,  the  appellant  served  and 
filed  his  notice  of  Intention  to  move  for  a 
new  trial.  This  was,  of  course,  much  more 
than  the  10  days  presa"ibed  by  section  OTi, 
Code  Civ.  Proc,  after  the  filing  of  the  find- 
ings, and  was  clearly  too  late.  The  right  to 
move  for  a  new  trial  is  statutory,  and  must 
be  pursued  in  the  manner  pointed  out  by  the 
statute.  Burton  y.  Totld,  OS  Cal.  489,  9  Pac. 
003.  The  position  of  appellant,  that  the  mo- 
tion to  modify  and  set  aside  the  findings  ex- 
tended the  statutory  period  within  which  a 
motion  for  a  new  trial  must  be  made.  Is  not 
tenable.  If  that  were  so,  a  party  could  al- 
ways extend  the  time,  at  his  own  volition, 
by  giving  notice  of  motion  to  modify.  In 
this  case  the  findings  filed  on  tbe  Uth  of 
May  were  never  modified  or  changed  In  any 
respect,  nor  were  any  new  findings  ever 
made;  and  it  Is  clear  that  the  time  for  mov- 
ing for  a  new  trial  commenced  to  run  from 
the  date  of  the  filing  of  said  findings.  This 
same  principle  was  applied  in  Shinn  v.  Cum- 
mins, 05  Cal.  97,  3  Pac.  133,  where  It  was 
held  that  "the  pendency  of  defendant's  mo- 
tion to  dismiss,  vacate,  and  set  aside  the 
pretended  service  of  summons  and  copy  of 
complaint"  did  not  extend  the  time  specified 
In  the  summons  for  answering  the  complaint. 
In  the  case  at  bar  the  judgment  was  not  en- 
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tered  until  after  the  determlnatloii  of  the 
said  motion  to  set  aside  the  findings,  and  it 
is  stated  in  plaintiff's  brief  that  the  entering 
of  the  jndgmrat  was  stayed  by  an  order  of 
the  court  until  after  the  determination  of 
said  motion  to  set  aside  the  findings;  and, 
although  we  do  not  observe  any  statement 
of  that  fact  in  the  record,  still,  If  it  were  so, 
an  order  suspending  the  Judgment  does  not 
extend  the  statutory  time  within  which  a 
motion  for  a  new  trial  must  be  made. 

The  appellant  contends  that  there  was  no 
notice  served  on  blm  of  the  filing  of  the  find- 
ings, and  that,  therefore,  the  time  for  mak- 
ing a  motion  for  a  new  trial  had  not  expired 
when  such  motion  was  made^  but  section 
GG9  provides  now  only  that  the  motion  must 
be  made  within  10  days  "after  notice  of  the 
decision,"  and  it  has  been  definitely  settled 
that,  where  it  appears  affirmatively  that  the 
party  moving  for  a  new  trial  had  actual  no- 
tice of  the  decision,  no  formal  service  of  a 
written  notice  is  necessary.  Gray  v.  Winder, 
77  CaL  525,  20  Pac.  47;  MuUally  v.  Society, 
60  CaL  S5»,  U  Pac.  215;  Wall  v.  Heaid,  95 
Oal.  365,  30  Pac.  551;  Dow  v.  Ross,  90  CaL 
662,  27  Pac  400.  Of  course,  where  a  party 
In  whose  favor  a  decision  is  made  has  not 
given  formal  notice  of  such  decision,  and 
there  is  a  conflict  of  evidence  as  to  whether 
the  other  party  had  actual  Icnowledge  of  the 
same,  this  court  would  not  IooIe  very  closely 
into  such  evidence;  but  where,  as  in  the  case 
at  bar,  a  party  makes  formal  written  motion 
to  set  aside  findings,  reciting  in  his  motion 
that  the  court  had  filed  the  same,  be  will 
not  be  heard  to  say  that  he  bad  no  notice 
of  such  findings.  Appellant  relies  somewhat 
upon  Biagi  v.  Howes,  66  Cal.  469,  6  Pac.  100. 
That  case^  however,  seems  to  have  been 
based  upon  the  authority  of  cases  where 
then  was  a  statutory  provision  that  there 
must  be  a  written  notice  of  the  decision,  and 
upon  that  ground  it  was  distinguished  from 
the  other  cases  upon  the  subject  in  the  opin- 
ion of  the  court  in  Mulially  v.  Society,  69 
Cal.  559,  11  Pac.  215;  and,  if  it  cannot  be 
BO  distinguished,  it  must  be  held  as  over- 
ruled by  the  later  decisions  above  cited.  The 
Judgment  and  order  appealed  from  are  af- 
firmed. 

We  concur:  VAN  FLEET,  J.;  HABRI- 
SON,  J.;  TEMPLE,  J. 


(5  Cal.  Unrep.  624) 

Ex  parte  VINTON.     (Cr.  263.) 

(Supreme  Court  of  Caiifomia.    March  2,  1S97.) 

Habeas  Corpus— Discharos  of  Pbisonbb. 

A  prisoner  not  broagbt  to  trial  within  60 
days  after  commitment  will  be  discharged  on 
habeas  corpus.  Garoutte  and  Temple,  JJ.,  dis- 
senting. 

In  bank.    Application  of  John  M.  Vinton  for 
discharge  on  habeas  corpus.    Granted. 

Henley,  Bigelow  &  Costello,  for  petitioner. 


PER  OtJBL^M.    Petitioner  dtecliarged. 

GAROUTTE,  3.  I  dissent  The  prisoner 
is  discharged  by  the  court  upon  the  ground 
that  he  has  not  been  brought  to  trial  within 
GO  days  after  his  commitment  I  am  well 
satisfied  that  the  writ  of  habeas  corpus  can- 
not be  invoked  in  a  case  of  this  character. 

I  concur:    TEMPLE,  J. 


(US  Cal.  1B81 
HARRISON  V.  SUTTER  ST.  RY.  CO.  et  aL 

(S.  F.  409.) 
(Supreme  Court  of  California.    March  2,  1897.) 
Dbatb   bt   Wbonofdl   Act— Nbolioenoe  —  Evi- 

DBKOB — PrIVILKOED  CoMMUyiCATIONB— INSTRUO- 
TIOSS — DaMAOSS  —  MeASCKB  —  EXCBSSIVBNEBS  — 

New  Triai. — Appbai. — Rbvibw. 

1.  Whether  a  jury  rendered  their  verdict 
through  passion  or  prejudice  is  determinable 
from  the  evidence  without  any  showing  of  ex- 
trinsic facts. 

2.  The  fact  that  there  was  no  conflict  in  the 
evidence  as  to  the  circumstances  which  the 
jury  had  a  right  to  regard  in  fixing  the  dam- 
ages for  death  by  negligence  does  not  preclude 
the  verdict  being  set  aside  as  excessive. 

8.  The  measure  of  damages  for  the  death  of 
a  man  69  years  old,  more  or  less  debilitated, 
and  without  permanent  employment,  being  the 
amount  that  he  would  in  reasonable  probabil- 
ity have  earned  during  the  rest  of  his  life,  minus 
his  probable  personal  expenses,  it  was  not  an 
abuse  of  discretion  to  set  aside  as  excessive  a 
verdict  rendered  on  the  theory  that  deceased's 
life  expectancy  would  be  fully  realized,  that  he 
would  continue  to  the  end  with  the  same  earn- 
ing capacity  he  had  at  his  death,  thst  he  would 
have  constant  employment,  and  that  it  would 
never  be  interrupted  by  sickness. 

4.  The  rule  that  the  court  cannot  set  aside 
a  verdict  as  excessive,  except  when  it  is  so 
grossly  disproportionate  to  the  measure  of  dam- 
ages as  to  raise  a  presumption  of  passion  or 
prejudice,  does  not  apply  on  appeal  from  the 
setting  aside  of  a  verdict  as  excessive. 

5.  Where  a  car  stopped  suddenly  in  the  mid- 
dle of  a  street  intersection,  and  a  wagon  cross- 
ing at  the  intersection  collided  therewith,  it  was 
relevant  to  the  question  of  negligence  that  in 
stopping  where  it  did  the  car  company  violated 
an  ordinance. 

6.  The  result  of  an  antoiwy  on  the  tiody  of  one 
for  whose  death  an  action  is  brought  is  not  priv- 
ileged (Code  Civ.  Proc.  i  1881,  subd.  4)  as  "in- 
formation acquired  in  attending  the  patient 
whicli  was  necessary  to  enable  [the  phyitician] 
to  prescribe  or  act  for  the  patient" 

7.  The  personal  representative  of  a  deceased 
patient  cannot  waive  the  privilege  created  by 
Code  Civ.  Proc.  i  1881,  subd.  4,  providing  that 
a  physician  "cannot^  vrithout  the  consent  of 
his  patient  be  examined,  in  a  civil  action,"  as 
to  information  acquired  in  attending  the  pa- 
tient 

8.  A  charge  that  the  measure  of  damages  was 
the  amount  which  deceased  would  probably 
have  earned  in  the  nine  years  "which  it  appears 
he  hari  yet  to  live,"  according  to  mortality  tables 
in  evidence,  which  the  jury  might  take  "into 
consideration,  as  they  are  part  of  the  proof 
that  he  might  have  lived  that  long,"  did  not  vir- 
tually tell  the  jury  that  the  tables  established 
that  deceased  would  have  lived  nine  years. 

9.  A  charge  as  to  measure  of  damages  that 
the  jury  should  consider  "(a)  pecuniary  loss,  if 
any,  suffered  by  the  heirs  of  the  deceased 
through  his  death;  (b)  also  the  relations  prov- 
ed as  existing  between  the  deceased  and  such 
heirs  at  the  time  of  his  death,  and  the  injury,  il 
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any,  sastained  by  them  by  Wb  death,"— mifht 
aave  misled  the  jury  into  the  error  of  supposins 
that  they  could,  on  account  of  the  widow  and 
children  being  deprived  of  the  comfort,  so- 
ciety, and  protection  of  deceased,  include  some- 
thing more  than  pecuniary  loss. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  A.  A.  San- 
derson, Judge. 

Action  by  Joseph  N.  Harrison,  administra- 
tor, against  the  Sutter  Street-Rallway  Com- 
pany and  the  National  Brewing  Companj^. 
There'  was  a  judgment  for  plaintiff,  and  from 
an  order  granting  a  new  trial  plaintiff  ap- 
peals.   Affirmed. 

William  H.  Jordan,  for  appellant.  Naph- 
taly,  Freldenrlch  &  Ackerman,  Marcus  Ro- 
senthal, and  Dunne  &  McPike,  for  respond- 
ents. 

VAN  FLEET,  J.  PlalntlfT  had  verdict  and 
Judgment  against  defendants  for  $8,000,  as 
damages  suffered  by  the  heirs  of  his  intes- 
tate through  the  death  of  the  latter,  result- 
ing from  Injuries  received  In  a  collision  be- 
tween a  car  of  the  railroad  company,  on 
which  he  was  a  passenger,  and  a  wagon  of 
the  brewing  company,  occasioned  by  the  neg- 
ligence of  the  defendants.  The  court  below 
granted  .  defendants  a  new  trial,  on  the 
ground  that  the  verdict  was  excessive;  and 
the  plaintiff  appeals  from  such  order,  urging 
that  It  was  wholly  unwarranted  under  the 
evidence,  and  was  an  abuse  of  discretion  on 
the  part  of  the  trial  court. 

Certain  preliminary  objections  are  Inter- 
posed by  defendants,  and  reasons  suggested 
why  the  order  appealed  from  cannot  be  re- 
viewed; but  these  objections,  while  possibly 
possessed  of  some  merit,  being  purely  techni- 
cal, and  the  court  being  of  opinion  that  the  or- 
der must  be  affirmed  on  the  merits,  It  will 
prove  more  satisfactory  to  both  parties,  and 
more  In  accord  with  the  disposition  of  the 
court,  to  so  dispose  of  the  appeal. 

That  the  granting  of  a  new  trial  Is  a  thing 
resting  so  largely  In  tbe  discretion  of  the 
trial  court  that  Its  action  In  that  regard  will 
not  be  disturbed  except  upon  the  disclosure 
of  a  manifest  and  unmistakable  abuse,  has 
become  axiomatic,  and  requires  no  citation 
of  authority  in  Its  support.  It  Is  true  that 
such  discretion  is  not  a  right  to  the  exertion 
of  the  mere  personal  or  arbitrary  will  of  the 
judge,  but  Is  a  power  governed  by  fixed 
rules  of  law,  and  to  be  reasonably  exercised 
within  those  rules,  to  the  accomplishment 
of  justice.  But,  so  long  as  a  case  made  pre- 
sents an  instance  showing  a  reasonable,  or 
even  fairly  debatable,  justification  under  the 
law  for  the  action  taken,  such  action  will  not 
be  here  set  aside,  even  if,  as  a  question  of 
first  impression,  we  might  feel  inclined  to 
take  a  different  view  from  that  of  the  court 
below  as  to  the  propriety  of  Its  action. 
More  especially  is  this  true  where,  as  here, 
the  question  rests  largely  In  fact,  and  In- 
volves  the   proper  deduction  to   be   drawn 


from  the  evidence.  The  opportunities  of  the 
trial  court  in  such  instances  for  reaching  just 
conclusions  are,  as  a  general  tiling,  so  supe- 
rior to  our  own  that  we  will  not  presnme  to 
set  our  judgment  against  that  of  the  former 
where  there  appears  any  reasonable  room 
for  difference. 

Appellant  does  not  seriously  question  the 
correctness  of  these  principles,  but  he  con- 
tends that  the  record  does  not  disclose  a 
proper  case  for  their  application.  He  con- 
tends that  there  was  no  room  for  the  exer- 
cise of  discretion;  that  the  evidence  as  to 
the  amount  of  damages  siiffered  was  whoUy 
without  conflict;  that  there  was  nothing  to 
Indicate  passion  or  prejudice,  except  the 
amount  of  the  verdict  itself;  and  that  th&^ 
was  no  showing,  by  affidavit  or  otherwise, 
of  any  improper  conduct  on  the  part  of  the 
jury.  As  to  .the  last  suggestion,  it  Is  imper- 
tinent to  the  inquiry.  Granting  a  new  trial 
for  the  misconduct  of  the  jury,  such  as  may- 
be shown  by  affidavit,  is  something  wholly 
different  and  apart  from  the  right  whicb 
the  statute  gives  to  grant  such  relief  on  the 
ground  of  excessive  damages.  The  former 
contemplates  some  overt  act  of  impropriety, 
such  as  receiving  evidence  out  of  court, 
reaching  a  verdict  by  chance,  and  the  like; 
while  an  excessive  vjerdlct  implies  no  mis- 
conduct of  the  jury  necessarily,  but  simply 
that  the  result  has  been  induced  through  ex- 
cited feelings  or  prejudice,  of  which  the  jury 
may  not,  perhaps,  have  been  even  aware, 
but  which  has,  nevertheless,  preclnded  an 
impartial  consideration  of  the  evidence. 
Whether  the  verdict  is  excessive  is  to  be  de- 
termined solely  from  a  consideration  of  the 
evidence  in  the  case,  and  whether  It  will 
fairly  sustain  the  conclusion  of  the  Jury,— a 
question  which  cannot  be  aided  by  the  show- 
ing of  extrinsic  facts,  by  affidavit  or  other- 
wise. 

As  to  the  suggestion  that  the  evidence 
touching  "the  amount  of  damages"  was  with- 
out conflict,  we  are  not  wholly  certain  that 
we  appreciate  exactly  what  counsel  means. 
There  was  no  evidence  given  as  to  the  amount 
of  the  damages  suffered.  The  damages  sued 
for  were  in  their  nature  tmllquMated,  and  no 
witness  pretended  to  fix  the  precise  amoimt 
plaintiff  should  recover.  We  presume  conn- 
sel  means  that  the  evidence  as  to  the  circum- 
stances which  the  Jury  had  a  right  to  regard 
in  determining  the  award  of  damages,  such 
as  age,  condition  In  life,  etc.,  of  deceased, 
was  without  conflict.  But,  if  this  were  tme, 
which  we  do  not  think  can  t>e  fairly  said,  the 
question  as  to  the  proper  deduction  and  con- 
clusion to  be  drawn  from  such  evidence 
would  still  remain  for  the  Jury,  and  whetber 
their  consideration  of  the  evidence  for  this 
purpose  was  influenced  by  passion  or  pre- 
judice would  not  necessarily  be  affected  by 
the  fact  that  the  evidence  was  without  con- 
flict. A  Jury,  If  excited  by  prejudice,  might 
as  readily  award  unjust  damages  where  the 
evidence  was  uncontradicted  as  where  it  was 
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in  sharp  conflict  The  eyidence  tended  to 
show  that  deceased  was  about  69  years  of 
age,  but  hi8  physical  appearance  would  seem 
to  have  indicated  more  advanced  years.  Dr. 
Dorr,  one  of  his  physicians,  testified  that  he 
looked  older,  that  he  appeared  between  75 
and  80  years  of  age;  while  Dr.  O'Brien,  a 
physician  who  examined  him  on  behalf  of  one 
of  the  defendants,  after  the  accident  and  be- 
fore his  death,  testified  that  he  considered 
him  a  debilitated  man;  that  in  his  judgment 
the  result  of  the  injury  would  not  have  been 
serious  but  for  his  age  and  debility.  Ac- 
cording to  the  testimony  of  his  widow,  his 
health  was  very  good,  but  he  had  suffered,  all 
his  life  from  sick  headache,  for  whidi  she 
had  been  required  to  nurse  him.  His  income 
was  about  $110  per  month,— that  Is,  It  did  not 
appear  that  he  was  in  steady  or  permanent 
employment,  but  the  evidence  tended  to  show 
that  he  was  an  expert  accountant,  who 
straightened  out  books  and  tangled  accounts 
when  called  upon,  and  that  his  earnings  aver- 
aged that  sum  monthly.  According  to  the 
Carlisle  Mortality  Tables,  he  had  an  expect- 
ancy or  probable  lease  of  life  of  a  fraction 
over  nine  years  and  a  half.  He  had  depend- 
ent on  him  a  wife  and  an  adult  unmarried 
daughter.  Upon  these  facts  the  jury  were 
Instructed,  as  to  the  question  of  damages, 
in  effect,  that  they  should  estimate  and  de- 
termine the  amount  that  the  deceased  would 
in  ail  reasonable  probability  have  earned  In 
the  years  yet  remaining  to  him;  and,  deduct- 
ing from  this  the  amoimt  which  he  would 
reasonably  require  for  his  own  personal  use 
and  maintenance,  give  a  verdict  which  would 
pecuniarily  compensate  the  heirs.  It  Is  con- 
ceded that  this  instruction  gave  the  correct 
rule  for  the  guidance  of  the  jury. 

In  view  of  this  evidence,  and  the  rule  of 
compensation  by  which  the  Jury  were  to  be 
governed,  we  think  it  quite  manifest  that  we 
would  not  be  justified  In  holding  that  there 
was  an  abuse  of  discretion  in  setting  aside 
the  verdict.  The  Jury  would  seem  to  have 
proceeded  upon  the  theory  that  the  deceased's 
expectancy  of  life  would  be  fully  realized, 
and  that  he  would  continue  to  the  end  with 
the  same  earning  capacity  as  that  possessed 
by  him  at  the  time  of  his  death,  for  their  ver- 
dict implies  that  he  would  have  earned,  over 
and  above  the  amount  required  for  his  per- 
sonal needs,  the  large  net  sum  of  $8,000. 
And  this  would  necessarily  contemplate  con- 
stant employment,  without  Interruption  from 
sickness  or  other  cause,  and  with  a  rate  of 
earnings  in  no  way  diminished;  since  It  will 
readily  be  perceived  that,  according  to  his 
Income,  his  utmost  gross  earnings  In  the 
given  time  would  not  have  exceeded  $12,000. 
Such  a  result  does  not  accord  with  ordinary 
human  experience.  The  deceased's  expect- 
ancy of  life  was  not  a  certainty,  but  a  mere 
probability.  It  is  true  he  might  have  lived 
longer,  but  the  chances  were  much  against  it. 
He  might  also  hare  retained  his  vigor  and 
ability  to  labor  to  the  last,  but  ordinary  ex- 


perience teaches  that  the  weight  of  advan- 
cing years  after  the  age  attained  by  deceased 
bears  strongly  against  such  result.  Under 
these  circumstances  we  do  not  think  it  should 
be  said  that  the  conclusion  of  the  trial  judge 
was  without  support  in  the  evidence.  But  ap- 
pellant urges  that  it  is  only  where  the  verdict 
Is  so  grossly  dls|H:oportionate  to  any  reason- 
able limit  of  compensation  warranted  by  the 
facts  as  to  shock  the  sense  of  justice,  and 
raise  at  once  a  strong  presumption  that  it  is 
based  on  prejudice  or  passion  rather  than 
sober  judgment,  that  the  judge  is  at  liberty 
to  interpose  bis  judgment  as  against  that  of 
the  Jury;  and  that  such  an  instance  Is  not 
shown.  The  rule  invoked  is  correct,  as  ad- 
dressed to  the  function  of  the  trial  court,  or 
whea  asking  this  court  to  set  aside  the  ver- 
dict where  it  has  been  refused  by  the  court 
below.  But  when  we  are  asked  to  review 
the  act  of  that  court,  where,  in  the  exercise 
of  Its  discretionary  power,  it  has  seen  fit  to 
set  aside  the  verdict  on  this  ground,  a  very 
different  rule  prevails.  Bvery  intendment  is 
to  be-  Indulged  here  In  support  of  the  action 
of  the  court  below,  and,  as  elsewhere  suggest- 
ed, it  will  not  be  disturbed  if  the  question  of 
its  propriety  be  open  to  debate. 

Among  the  grounds  urged  by  defendants  in 
support  of  their  motion  was  that  of  errors  of 
law  occurring  at  the  trial.  Some  of  the  ex- 
ceptions under  this  bead  we  deem  material, 
and,  as  they  were  not  noticed  by  the  court  be- 
low, and  the  cause  is  to  be  retried,  the  parties 
are  entitled  to  have  them  considered.  The 
collision  of  the  two  vehicles  occurred  at  a 
street  crossing  in  the  city  of  San  Francisco. 
The  street  car  was  stopped  suddenly  In  Its 
progress,  near  the  middle  of  the  Intersection, 
and  the  brewery  wagon,  coming  rapidly  down 
a.  grade  on  the  side  street,  collided  with  the 
car.  There  was  evidence  having  a  tendency 
to  show  that,  had  the  car  not  stopped  where 
and  when  It  did,  the  collision  might  have 
been  avoided.  This  being  the  case,  the  de- 
fendant brewing  company  offered  in  evi- 
dence, as  against  its  coHlefendant,  a  mu- 
nicipal ordinance  of  said  city  forbidding  the 
stopping  of  street  cars  upon  any  street  cross- 
ing or  cross  walk  so  as  in  any  manner  to  ob- 
struct travel  thereon,  except  where  the  grade 
of  the  street  is  such  as  not  to  admit  of  stop- 
ping at  the  further  crossing.  This  evidence 
was  objected  to  by  the  railway  company,  and 
excluded.  The  ruling  was  erroneous.  Evi- 
dence that  the  party  was  acting  in  ylolation 
or  neglect  of  a  statute  or  ordinance  regu- 
lating the  mode  of  conducting  vehicles  is  al- 
ways admissible  In  such  a  case,  as  tending 
to  show  neglect  in  the  one  guilty  of  the  omis- 
sion. In  this  instance  the  evidence  bore  di- 
rectly upon  the  one  material  question  arising 
as  between  the  defendants,— as  to  which  one 
caused  the  collision;  and  its  exclusion  was, 
therefore,  prejudicial  error. 

Plaintiff  contends  that  the  ruling  did  no  In- 
jury, because  it  appeared  that  the  stopping  of 
the  car  was  the  best  thing  to  do.    But  whetb- 
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or  this  was  so  was  for  the  jtiry,  since  the  fact 
was  not  admitted. 

Dr.  O'Brien  was  called  by  defendants,  in 
robiittal,  upon  the  question  whether  the  in- 
juries to  the  deceased  were  the  inducing  cause 
of  death.  The  witness  had  made  a  medical 
(examination  of  deceased  after  the  accident  at 
the  instance  of  the  brewing  company,  and  an 
autopsical  examination  of  the  l)ody  after 
death.  The  court  permitted  him  to  give  the 
results  of  the  medical  examination,  but  ex- 
cluded his  testimony  as  to  what  was  disclosed 
•  by  the  autopsy,  upon  the  theory  that  the  latter 
was  not  admissible,  under  subdirision  4  of 
section  1881  of  the  Code  of  Civil  Procedure, 
which  provides:  "A  licensed  physician  or 
surgeon  cannot,  without  the  consent  of  his 
patient,  be  examined  in  a  civil  action  as  to 
any  information  acquired  in  attending  the 
patient  which  was  necessary  to  enable  him  to 
prescribe  or  act  for  the  patient."  The  evi- 
dence does  not  fall  within  the  inhibition  of 
that  provision.  A  dead  man  is  not  a  "pa- 
tient," capable  of  sustaining  the  relation  of 
confidence  towards  his  physician  which  is  the 
foundation  of  the  rule  given  in  the  statute, 
but  is  a  mere  piece  of  senseless  clay,  which 
has  passed  beyond  the  reach  of  human  pre- 
scription, medical  or  otherwise.  Moreover, 
the  deceased  had  not,  in  life,  been  the  patient 
of  Dr.  O'Brien.  Freel  v.  Railway  Co.,  97  Cal. 
40,  31  Pac.  730.  The  evidence  was  competent, 
and,  being  relevant  to  the  Issue,  should  have 
been  admitted.  The  testimony  which  the  wit- 
ness was  permitted  to  give  did  not  cover  all 
that  the  defendants  were  entitled  to  show  by 
the  witness. 

Defendants  excepted  to  the  admission  of  the 
testimony  of  the  attendhig  pliyslcians  of  de- 
ceased, to  the  effect  that  in  their  opinion  the 
injuries  caused  his  death;  that  opinion  being 
based  upon  facts  ascertained  by  them  during 
such  medical  attendance.  It  is  contended  by 
respondents  that  this  evidence  was  within  the 
rule  of  exclusion  announced  by  the  provisions 
of  section  1881,  al>ove  quoted,  and  was  Uiad- 
misslble.  Under  the  principles  announced  in 
Re  Flint's  Estate,  100  Cal.  391,  34  Pac.  863, 
the  evidence  should  have  been  excluded. 
While  the  precise  question  here  presented— 
whether,  after  the  death  of-  the  patient,  his 
legal  representative  may  waive  the  objection 
which  the  statute  gives,  in  terms,  to  the  pa- 
tient alone — was  not  there  directly  decided,  it 
was,  nevertheless,  fully  considered  and  dis- 
cussed, and  the  meaning  of  the  statute  in  that 
regard  very  clearly  indicated  in  the  following 
tonguage:  "The  question  of  waiver  of  the 
privilege  by  the  personal  representative  or 
heir  of  the  deceased  is  a  new  one  in  this  state, 
but  the  statute  of  New  Yorls  bearing  upon  this 
matter  is  similar  to  the  provision  of  our  Code 
of  CivU  Procedure,  and  the  decisions  of  the 
courts  of  that  state  furnish  us  ample  light  In 
the  form  of  precedent.  The  Code  of  Civil 
Procedure  of  New  York  (section  836)  provides 
tliat  tlie  privilege  is  present  unless  'expressly 
walvetl  by  the  patient.'    The  California  pro-  | 


vision  contains  the  words,  'withont  the  conaent 
of  his  patient.'  It  will  thus  tie  seen  that  the 
provisions  are,  in  effect,  the  same.  The  courts 
of  New  York,  under  tliis  clause  of  the  atatnte, 
have  uniformly  held  that  the  patient  akme 
can  waive  the  privilege,  and  when  sncb  pa- 
tient is  dead  the  matter  la  forever  dosed. 
Westover  v.  Insurance  Co.,  99  N.  Y.  56,  1  N. 
E.  IW;  Renihan  v*.  Dennin,  103  N.  Y.  573. 
9  N.  E.  320;  Loder  v.  Whelpley,  111  N.  Y. 
239,  18  N.  E.  374.  The  decisions  of  the  ap- 
pellate courts  of  Michigan,  Missouri,  and  In- 
diana support  respondent's  position  in  this 
regard.  Morris  v.  Morris,  119  Ind.  341,  21 
N.  E.  918;  GroU  v.  Tower,  85  Mo.  249: 
Thompson  v.  Ish,  99  Mo.  160,  12  S.  W.  510; 
Fraser  v.  Jennison,  42  Mich.  206,  3  N.  W. 
882.  But  the  statutes  of  those  states  regard- 
ing privileged  communications  vary  quite  ma- 
terially from  those  of  New  York  and  Califor- 
nia, and,  as  it  said  in  Thompson  v.  Ish,  99 
Mo.  160,  12  S.  W.  510:  'The  difference  In  the 
statutes  may  well  cause  the  difference  In  the 
rule  laid  down  In  New  York  and  MlssourL' " 
This  construction  Is  not  unreasonable  in  view 
of  the  peculiar  terms  of  our  statute,  and  is 
undoubtedly  fully  supported  by  the  New  Ytwt 
authorities  referred  to  in  the  case  just  dted: 
and,  since  our  statute  seems  to  be  framed 
largely  after  that  of  New  York,  the  construc- 
tion given  the  latter  by  the  courts  of  that 
state  should  have  great  weight  with  as  In 
Interpreting  the  meaning  of  our  own. 

The  court  charged  the  jury  that  the  plain- 
tiff was  entitled  to  "recover  the  reasonal>Ie 
amount  which  Mr.  Harrison  would  prottably 
have  earned  in  the  nine  or  ten  years  which 
It  appears  he  had  yet  to  live,  according  to 
these  tables  in  evidence,  and  which  are  also 
a  guide.  You  may  take  them  into  considera- 
tion, as  they  are  part  of  the  proof  that  lie 
might  have  lived  that  long."  It  is  objected  by 
defendants  that  this  was  virtually  telling  the 
jury  that  the  Carlisle  Tables  established  the 
fact  that  deceased  would  have  lived  nine  or 
ten  years.  We  hardly  think  the  instruction 
would  be  so  understood,  but  yet  the  language 
is  not  as  clear  as  It  should  liave  l>een.  The 
jury  should  have  been  instructed  that  in  de- 
termining the  probable  length  of  life  the  de- 
ceased would  have  enjoyed  they  were  entitled 
to  consider  these  mortality  or  expectancy 
tables  as  evidence  bearing  on  that  questioo 
and  as  tending  to  show  the  ordinary  expe- 
rience in  like  cases. 

The  jury  were  also  instructed  that  in  deter- 
mining the  amount  of  damages  plaintiff  sbonld 
recover  they  should  consider:  "(a)  The  pe- 
cuniary loss,  if  any,  suffered  by  the  heirs  <^ 
the  deceased  through  his  death;  (b)  also  the 
relations  proved  as  existing  between  the  de- 
ceased and  such  heirs  at  the  time  of  his  death, 
and  the  injmy.  If  any,  sustained  by  them  by 
his  death."  This  Instruction  was  too  general 
and  indefinite,  and  was  calculated  to  contusv 
the  jury.  Such  an  instruction  should  be  more 
carefully  limited.  Morgan  v.  Southern  Pat 
Co.,   95   Cal.   510,  30   Pac.   601;     Pepper    ▼. 
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Soutbsrn  Pac.  C!o.,  108  Gal.  401,  402,  38  Pac. 
974.  While  the  jury  hare  the  right  In  snch  a 
case  to  consider  the  loss  suffered  by  the 
widow  In  being  depriyed  of  the  comfort,  so- 
ciety, and  protection  of  her  husband,  they  can 
regard  these  things  only  for  the  purpose  of 
fixing  the  pecuniai7  value  of  his  life.  The 
form  of  the  instruction  here  was  calculated  to 
lead  the  Jury  into  the  error  of  supposing  that 
they  could,  on  this  account,  add  sometlilng 
more  than  pecuniary  loss.  The  instruction, 
while  somewhat  similar,  is  less  guarded  than 
in  Beeson  t.  Mining  C!o.,  S7  Oal.  37.  Order 
granting  new  trial  affirmed. 

We  concur:   HARRISON,!.;  GAROUTTE, 


(U6  Cat.  1C9) 
FERGUSON  T.  SHERMAN  et  aL     (L.  A. 
222.) 
(Supreme  Court  of  California.    March  8,  1897.) 
Corporations— LiABiuTY  or  Stockboldiks— En- 
pouciNo   Liability    dnder   Statutes  op   An- 
other State— Dbpinition  or  "Railroad   Cob- 

POKATIONS.  " 

1.  Const.  Kan.  art.  12,  {  2,  secures  debts  of 
certain  corporations  by  the  indiyidaal  liability 
of  tlie  stockliolders  to  an  amount  equal  to  their 
stoci;;  and  Gen.  St.  Kan.  par.  1192,  enacted  to 
carry  into 'effect  such  provision,  provides  that, 
after  the  return  of  an  execution  on  a  judgment 
against  a  corporation  unsatisfied,  execution 
may,  on  motion  and  notice,  issue  against  any 
of  the  stockholders  to  the  amount  of  their 
stock,  together  with  any  amount  unpaid  tliere- 
on.or  "the  plaintiff  in  the  execution  may  proceed 
by  action  to  charge  the  stockholders  with  the 
amount  of  his  judgment."  Hdd,  that  the  lia- 
bility of  a  stockholder  under  such  provisions  is 
one  of  contract,  and  is  not  penal,  and  an  action 
to  enforce  it  may  be  maintained  under  the  lat- 
ter clause  in  the  courts  of  another  state  having 
jurisdiction  of  such  stoclchoider,  without  first 
obtaining  a  judgment  against  the  corporation  in 
such  state,  but  based  upon  the  judgment  and 
return  of  execution  in  Kansas. 

2.  The  provision  of  Const.  Kan.  art.  12,  {  2, 
excepting  the  stockholders  of  "railroad  corpo- 
rations" from  the  individual  liability  for  corpo- 
rate debts  thereby  imposed  on  stockholders  of 
other  corporations  for  profit,  does  not  include 
stockholders  in  street-railroad  corporations. 

Department  2.  Appeal  from  superior  court, 
Loe  Angeles  county;   J.  W.  McKlnley,  Judge. 

Action  by  William  Ferguson  against  M.  H. 
Sherman  and  others  to  enforce  a  liability  as 
stockholders  in  a  corporation.  Judgment  for 
plaintiff,  from  which,  and  from  an  order  de- 
nying a  new  trial,  defendants  appeal.  Af- 
firmed. 

Bicluiell  &  Trask,  J.  S.  Chapman,  and  John 
D.  Pope,  for  appellants.  Wells,  Monroe  & 
Lee,  for  respondenL 

HENSHAW,  J.  Appeals  from  the  Judg- 
ment, and  from  the  order  denying  a  new 
trial.  Plaintiff  pleaded  that  the  defendant 
the  Electric  Rapid  Transit  Company  was  a 
corporation  organized  and  existing  under  the 
laws  of  the  state  of  Kansas,  and  that  it  was 
not  a  railway,  religious,  or  charitable  corpo- 
ration.    He  further  alleged  a  Judgment  ob- 


tained against  the  corporation  in  the  circuit 
court  of  the  United  States  for  the  district 
of  Kansas  for  the  sum  of  $7,717.50,  together 
with  costs;  that  he  caused  execution  to  be 
issued  out  of  the  court,  to  be  levied  upon 
the  property  of  the  Electric  Rapid  Transit 
Company,  which  execution  was  thereafter 
in  due  time  returned'  wholly  unsatisfled. 
Then  follows.  In  appropriate  language,  an 
averment  to  the  effect  that,  under  the  con- 
stitution and  laws  of  Kansas,  if  any  exe- 
cution shall  hare  been  issued  against  the 
property  or  effects  of  a  corporation,  except  a 
railway  or  religious  or  charitable  corporation, 
and  there  cannot  be  found  any  property 
whereon  to  levy  such  execution,  then  execu- 
tion may  be  Issued  against  any  of  the  stock- 
holders to  an  extent  equal  in  amount  to  th* 
amount  of  stock  by  him  or  her  owned,  to- 
gether with  any  amount  unpaid,  or  the  plain- 
tiff In  the  execution  may  proceed  by  action 
to  charge  the  stockholders  with  the  amount 
of  his  Judgment,  and  such  piaintifT  may  main- 
tain an  action  at  law  against  any  one  or 
more  of  the  stockholders  of  such  corporation 
to  recover  a  debt  due  by  the  corporation.  Th© 
defendants  other  than  the  Electric  Rapid 
Transit  Company  are  sued  as  stockholders 
of  that  corporation.  The  action,  then,  is  an 
effort  upon  the  part  of  the  Judgment  creditor 
of  the  Kansas  corporation  to  enforce  against 
California  stockholders  their  statutory  liar 
bllity  for  the  Judgment  debt. 

1.  On  the  trial  the  provisions  of  the  Kansas 
constitution  and  statutes  bearing  upon  the 
questions  were  introduced  In  evidence.  Sec- 
tion 2  of  article  12  of  that  constitution  pro- 
vides as  follows:  "Dues  from  corporations 
shall  be  secured  by  Individual  liability  of  the 
stockholders  to  an  additional  amount  equal  to 
the  stock  owned  by  each  stockholder,  and 
such  other  means  as  shall  be  provided  by  law, 
but  such  individual  liabilities  shall  not  apply 
to  railroad  corporations,  nor  corporations  for 
religious  or  charitable  purposes."  Paragraph 
1192,  art.  4,  c.  23,  of  the  Statutes  of  Kansas, 
under  the  title  of  "Corporations"  and  the  sub- 
title of  "Miscellaneous  Provisions,"  Is  as  fol- 
lows; "It  any  execution  shall  have  been  is- 
sued against  the  property  or  effects  of  a  cor- 
poration, except  a  railway  or  a  religious  or 
a  charitable  corporation,  and  there  cannot  be 
found  any  property  whereon  to  levy  such  ex- 
ecution, then  execution  may  be  issued  against 
any  of  the  stockholders  to  an  extent  equal  In 
amount  to  the  amount  of  stock  by  him  or  her 
owned,  together  with  any  amount  unpaid 
thereon;  but  no  execution  shall  Issue  against 
any  stockholder,  except  upon  an  order  of  the 
court  In  which  the  action,  suit  or  other  pro- 
ceeding shall  have  been  brought  or  insti- 
tuted, made  upon  motion  In  open  court,  after 
reasonable  notice  In  writing  to  the  person  or 
persons  sought  to  be  charged;  and  upon  such 
motion,  such  court  may  order  execution  to 
issue  accordingly;  or  the  plaintiff  in  the  ea^ 
«cufion  may  proceed  by  action  to  charge  th* 
ttockholders  with  the  amount  of  hi*  judg' 
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ment."  FlaintifTs  action  is  admittedly  an 
attempt  to  charge  the  stockholders  under  the 
italicized  portion  of  the  statute  above  quoted. 
Appellants'  contention  is  that  all  of  the  pro- 
visions of  this  act  contemplate  special  stat- 
utory remedies  given  by  the  laws  of  another 
state,  and  not  consonant  with  the  laws  and 
procedure  of  this  statfe,  and  that  such  liability 
cannot  be  enforced  in  this  action.  It  is  un- 
doubtedly true  that  penalties  and  special 
remedies  provided  by  the  laws  of  a  state  will 
receive  no  extraterritorial  recognition,  and 
may  not  be  imported  into  the  courts'of  an- 
other state.  That  question  has  recently  re- 
ceived careful  consideration  at  the  hands  of 
this  court,  and  it  is  necessary  to  do  no  more 
than  refer  to  the  case  of  Russell  t.  Railway 
Co.,  113  Cal.  258^  45  Pac.  323.  Upon  the 
other  hand,  it  is  equally  true  that  when  a 
statutory  liability  is  not  In  its  nature  penal, 
and  does  not  depend  upon  remedies  whose 
enforcement  Is  peculiar  to  the  courts  of  the 
state  which  has  created  the  law,— where,  in 
short,  the  statutory  liability  is  a  simple  per- 
sonal liability  growing  out  of  the  contract  of 
the  shareholder,— that  liability  may  be  en- 
forced wherever  Jurisdiction  over  the  partic- 
ular shareholder  may  be  obtained.  It  is  to 
be  considered,  then,  whether  the  statute  of 
Kansas  above  quoted.  In  creating  the  specific 
liability,  designates  a  mode  for  its  enforce- 
ment which  may  not  be  exercised  without  the 
jurisdiction  of  its  courts,  or  whether  it  mere- 
ly provides  for  a  personal  liability,  enforce- 
able in  an  action  at  law  in  any  of  the  courts 
of  sister  states  possessing  common-law  juris- 
diction. It  will  be  noted  that  the  statute  in 
question  offers  a  two-fold  rejiedy  to  the  judg- 
ment creditor  of  a  corporation  whose  execu- 
tion has  been  returned  nulla  bona.  It  first 
provides  a  remedy  pccullai-  to  the  laws  of 
Kansas  and  unenforceable  in  other  forums. 
The  second  is  embraced  In  the  portion  of  the 
statute  which  has  been  italicized.  That  this 
language  empowers  the  judgment  creditor 
to  maintain  his  action  at  law  against  a  share- 
holder wherever  he  may  be  found,  and  to  do 
this  without  first  obtaining  a  judgment 
against  the  Kansas  corporation  in  the  courts 
of  the  state  where  the  statutory  liability  of 
the  shareholder  is  sought  to  be  enforced,  we 
entertain  no  doubt;  and,  if  doubt  were  to  be 
entertained,  the  numerous  and  uniform  de- 
cisions of  the  supreme  court  of  Kansas,  of  the 
federal  courts,  and  of  the  courts  of  sister 
states,  so  Interpreting  this  clause,  would  be 
sufficient  to  remove  it. 

In  Howell  v.  Manglesdorf,  33  Kan.  l&l,  5 
Pac.  759,  the  court  had  under  review-  this 
statute,  and,  interpreting  it,  said:  "It  will 
be  observed  that  two  remedies  for  enforcing 
the  individual  liability  of  stockholders  are 
prescribed  In  the  statute  above  quoted.  In 
the  one  case  the  judgment  creditor  of  an  in- 
solvent corporation  may  proceed  by  a  sum- 
mary action  on  a  motion  In  the  court  where 
the  judgment  was  rendered  against  the  cor- 
poration;   in  the  other,  by  an  ordinary  ac- 


tion, to  be  instituted  wherever  personal  Jorte- 
diction  of  the  stockholders  can  be  acquired. 
•  •  •  This  ruling  does  not  debar  a  cred- 
itor of  the  insolvent  corporation  of  a  remedy 
against  the  stockholder  residing  in  anotlier 
state,  and  upon  whom  service  cannot  l>e  ob- 
tained here.  While  the  liability  is  statutory, 
it  is  one  which  arises  upon  the  contract  of 
subscription  to  the  capital  stock  of  the  cor- 
poration, and  an  action  to  enforce  tlie  same 
Is  transitory,  and  may  be  brought  in  any 
court  of  general  jurisdiction  in  the  state 
where  personal  service  can  be  made  upon  the 
stockholder.  Flash  v.  Conn,  109  U.  S.  371, 
3  Sup.  Ct  263;  Dennlck  v.  Railroad  Co.,  108 
U.  S.  11;  McDonongh  v.  Phelps,  15  How. 
Prac.  372;  Seymour  v.  Sturgess,  26  N.  Y. 
134."  To  like  effect  are  the  cases  of  Hentlg 
T.  James,  22  Kan.  326,  and  McClelland  y. 
Cragun,  54  Kan.  601,  38  Pac.  776.  In  the 
federal  courts,  also,  the  same  statute,  and 
the  rights  of  litigants  under  it,  bare  been 
frequently  the  subject  of  consideration.  Tbos. 
in  Bank  v.  RIndge,  57  Fed.  279,  the  snlt  was 
an' action  at  law  by  a  judgment  creditor  of 
a  Kansas  banking  corporation  against  the 
defendant,  as  a  stockholder  in  that  corpora- 
tion, to  enforce  the  stockholder's  liability 
under  the  statute  in  question.  It  was  held 
that  the  action  would  lie;  that,  under  the  In- 
terpretation given  to  the  law  by  the  Kansas 
courts,  the  stockholder's  statutory  liabill^ 
was  in  the  nature  of  a  contract  of  guaranty; 
and  that  a  judgment  creditor  might  proceed 
against  the  stockholder  accordingly.  Such, 
also,  was  the  decision  of  the  federal  courts 
in  Rhodes  v.  Bank,  66  Fed.  512,  and  McVIck- 
ar  V.  Jones,  70  Fed.  754.  The  same  law  has 
passed  under  the  review  of  the  suprwne 
court  of  Missouri  in  the  case  of  Gnemey  t. 
Moore,  131  Mo.  650,  32  S.  W.  1132.  It  was 
there  held  that  the  judgment  creditor  might 
proceed  by  an  ordinary  action  at  law  against 
the  stockholder  wherever  personal  jurisdic- 
tion of  the  stockholder  could  be  obtained, 
and  that  the  statute  of  Kansas  was  the 
measure  of  the  stockholder's  liability.  Bank 
V.  RIndge,  154  Mass.  2<»,  27  N.  E.  1015,  Is 
relied  on  by  appellants  as  being  in  opposition 
to  these  authorities.  In  that  case  the  m- 
preme  court  of  Massachusetts  regretted  that 
imder  the  pleadings  It  was  not  at  liberty  to 
determine  the  case  upon  an  examination  of 
the  statute  of  Kansas,  with  the  assistance  of 
any  construction  which  might  have  been  put 
upon  It  by  the  courts  of  that  state;  bnt,  l>e- 
ing  unable  so  to  do,  it  held  that  in  the  com- 
monwealth of  Massachusetts  it  was  well  set- 
tled that  the  courts  had  declined  to  exercise 
jurisdiction  to  enforce  a  liability  Imposed 
upon  stockholders  in  corporations  establish- 
ed in  other  states  under  statutes  of  tbose 
states.  But  In  the  later  case  of  Bank  t.  £3- 
11s  (Mass.)  44  N.  B.  349  (decided  in  1896),  the 
court,  stating  that  the  facts  alleged  iP  tiiat 
case  were  different  from  those  presented  io 
Bank  v.  RIndge,  supra,  receded  from  its  for- 
mer position,  and  retained  an  action  sacb  as 
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the  one  here  at  bar,  brought  against  a  stock- 
holder under  the  Kansas  statute,  and  there 
declared  "that  the  liability  of  the  stoclchold- 
ers  must  be  determined  according  to  the 
laws  of  Kansas."  It  may  therefore  be  con- 
cluded, with  much  certainty,  that  under  the 
Kansas  statute  the  liability  Is  in  contract, 
and  Is  not  penal;  that  the  rights  of  the  judg- 
ment creditor  and  the  reciprocal  rights  and 
duties  of  the  stockholder  are  measured  by 
this  statute,  and  that  under  the  law  the 
creditor  whp  has  obtained  judgment  In  Kan- 
sas against  a  corx>oratlon,  upon  which  judg- 
ment and  execution  has  been  Issued  and 
returned  nulla  bona,  may  pursue  the  stock- 
holder in  an  action  at  law  wherever  Jurisdic- 
tion of  his  person  may  be  obtained,  and  se- 
cure Judgment  against  him;  that  he  may 
sue  one  or  many  of  the  stoclcholders;  that 
he  may  take  Judgment  agaln;3t  them  without 
first  having  obtained  judgment  against  the 
corporation  in  the  state  In  which  his  action 
against  the  stockholders  is  commenced;  and 
that  the  measure  of  the  indlTldual  stockhold- 
er's liability  is  the  face  value  of  his  shares, 
together  with  the  amount  of  his  unpaid  sut>- 
scriptlon  thereon.  Flash  v.  Ck>nn,  109  V.  S. 
371,  3  Sup.  Ct.  263;  Hoyt  v.  Bunker,  50  Kan. 
574,  32  Pac.  126;  Bagley  v.  Tyler,  43  Mo. 
App.  195;  Aldrlch  v.  Development  Oo.  (Or.) 
32  Pac.  756;  Dennick  v.  Railroad  Co.,  103  U. 
S.  18;  Paine  v.  Stewart,  33  Conn.  516. 

2.  It  Is  next  contended  by  appellants  that 
the  Electric  Rapid  Transit  Company,  or- 
ganized under  the  laws  of  Kansas,  is  a  rail- 
road corporation,  and  that  its  stoclcholders 
are  therefore  relieved  from  all  liability  un- 
der the  constitution  of  the  state.  The  pro- 
vision of  the  constitution  bearing  upon  the 
question  has  been  quoted.  We  approach  Its 
consideration  with  reluctance,  for  the  provi- 
sion has  not  received  judicial  interpretation 
In  this  regard  from  the  supreme  court  of 
Kansas,  and  it  must  needs  be  embarrassing 
for  the  courts  of  another  state  to  be  called 
upon  In  the  first  instance  to  put  their  own 
interpretations  upon  the  constitutional  pro- 
visions of  a  sister  state.  There  are  certain 
considerations,  however,  which  will  go  far 
towards  the  elucidation  of  the  question,  so 
far  as  affects  this  corporation.  It  may  be 
safely  said  that  the  privilege  held  out  to 
stockholders  of  railroad  corporations  organ- 
ized under' the  laws  of  Kansas  was  not  de- 
signed as  an  invitation  to  foreigners  or  citi- 
zens of  other  states  to  take  advantage  of  the 
Kansas  laws,  and  thus  secure  Immunity  to 
themselves,  while  equipping  and  operating 
railroads  entirely  without  the  boundaries  of 
the  state.  Agriculture  was  and  Is  one  of 
the  most  important  Industries  of  Kansas. 
Cheap  transportation  and  a  ready  market  are 
essential  to  agricultural  success.  This  the 
framers  of  the  Kansas  constitution  well 
knew,  and  it  is  not  unreasonable  to  infer 
that  the  exemption  held  out  to  stockholders 
of  railroad  corporations  organized  under  the 
laws  of  Kansas  was  designed  to  prompt  and 
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stimulate  the  building  of  railroads  within  the 
state,  in  aid  of  one  of  its  greatest  industries. 
It  is  not  so  easy  to  believe  that  the  purpose 
of  that  constitution  was  to  exempt  from  lia- 
bility the  stoclsholders  of  street  railways, 
which  are  designed  merely  to  facilitate  trav- 
el and  communication  upon  the  public  high- 
ways of  a  municipality,  while  at  the  same 
time  the  stockholders  of  mercantile,  manu- 
facturing, and  banking  corporations,  which 
corporations  certainly  tend  as  much  to  the 
public  convenience  and  welfare  as  do  street- 
railroad  corporations,  should  be  held  to  strict 
accountability.  We  recognize  that  the  word 
"railroad"  or  "railway,"  as  used  in  a  law,  is 
i  broad  enough  to  Include  street  railroads,  and 
I  that  many  cases  have  arisen  where  the 
'  courts  have  held  that  the  word  does.  In  its 
!  signilflcation.  Include  such  corporations;  but, 
when  all  has  been  said,  each  case  has  been 
'  determined  upon  its  own  facts,  having  In 
I  view  the  circumstances  of  the  case,  the  con- 
text, the  presumed  Intention  of  the  lawmak- 
ers, and  the  general  policy  of  the  particular 
state  in  regard  to  the  matter;  and  therefore, 
while  a  large  number  of  cases  may  be  cit- 
ed In  which  the  courts  have  held  that  the 
statutes  under  consideration  dealing  with 
"railroads"  embraced  in  their  provisions 
street  railroads,  an  equal  number  could  be 
Instanced  In  which  the  courts  have,  under 
the  facts  of  the  case,  narrowed  and  limited 
the  application  of  the  statute,  and  held  that 
street  ralbroads  were  not  Included.  It  would 
be  difficult,  if  not  Impossible,  to  formulate  any 
rule  to  govern  the  determination.  In  this 
state  the  difficulty  Is  much  relieved  by  the 
distinction  which  our  Codes  make  between 
railroad  corporations  proper  and  street-rail- 
road corporations.  This  consideration,  how- 
ever, Is  entitled  to  weight.  The  exemption 
from  liability  of  stockholders  of  railroad  cor- 
porations under  the  constitution  of  Kansas 
is  an  immunity  In  the  nature  of  a  grant  or 
privilege.  There  Is  no  rule  of  construction 
which  make  It  mandatory  upon  a  court  to 
hold  that  "railroad"  must  include  street  rail- 
roads, and,  upon  the  principle  that  all  grants 
from  the  state  are  construed  most  strongly 
in  favor  of  the  grantor,  it  would  certainly 
be  proper  In  this  case,  no  reason  to  the  con- 
trary being  shown,  to  narrow  rather  than  to 
broaden  the  meaning  of  the  word,  and  to 
limit  its  applicability  to  the  one  class  which 
Is  necessarily  embraced  within  the  term;  and 
we  therefore  conclude  that  the  provision  of 
the  constitution  of  Kansas  here  under  con- 
sideration was  not  designed  to  apply  to  stock- 
holders of  street-railroad  corporations.  In 
consonance  with  this  view.  It  Is  said  by  the 
learned  authors  of  the  Law  of  Incorporated 
Companies  (1  Foote  &  E.  Incorp.-  Cos.  p.  668, 
note):  "Whether  any  of  the  statutes  relat- 
ing to  railways  apply  to  street  railways  Is  an 
undetermined  question.  It  Is  a  question 
which  arises  again  and  again,  as  can  readily 
be  Imagined,  since  the  statutes  have  very 
little  to  say  about  street  railways.     Still,  for 
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various  reasons,  tt  is  believed  that  the  great 
body  of  railroad  legislation  of  this  state  does 
not  apply  to  street  railways."  The  Judg- 
ment and  order  are  therefore  affirmed. 

We  concur:    TEMPLE,  J.;    McFARLAND, 


(15  Utah,  83) 
FRITSCH  V.  BbARD  OF  COM'Ri> 
SALT  LAKE  COUNTY  et  al. 

(Supreme  Court  of  Utah.     March  6.  1897.) 

CotJKTIES — InDEBTP.DXRSS— COSSTITCTIONAI.   Lim- 

tatios—Rkvexue— Wakra  NTS— Estop- 
pel—Bona  Fide  Purchasers. 

1.  Section  3  of  article  14  of  the  constitution, 
declaring  that  "no  debt  in  excess  of  the  taxes 
for  the  current  year  shall  be  created  by  any 
county"  unless  a  majority  of  the  voters  quali- 
fied to  vote  thereon  shall  have  decided  to  cre- 
ate it,  at  an  election  for  that  purpose,  held  to 
mean  that  no  debt  shall  be  created  by  any 
county  during  the  year,  without  such  vote, 
which  the  revenue  of  the  year  will  not  pay. 

2.  The  InntiuaKe  of  section  .3,  art.  14,  Const., 
that  "no  debt,  in  excess  of  the  taxes  of  the 
current  year,  shall  be  created,"  cannot  be  held 
to  mean  that  the  county  may  expend  the  entire 
revenue  of  the  year,  and  in  addition  thereto 
create  indebtedness  equal  to  the  tax  levy  of  the 
year.  A  debt  caimot  be  incurred  in  one  year, 
and  floated  over  to  the  next,  and  paid  out  of 
its  revenue,  without  a  vote.  The  indebtedness 
of  the  year  must  be  paid  out  of  its  revenues. 

3.  If  official  or  other  services  are  not  paid  for 
Bs  they  are  rendere<l,  or  goods  and  chattels  are 
not  paid  for  on  delivery,  a  "debt"  is  created, 
in  the  sense  in  which  the  term  is  used  in  the 
section  mentioned,  though  there  may  be  money 
in  the  treasury  to  pay  it. 

4.  The  languaKC  of  the  constitutional  provi- 
sion, "no  debt  in  excess  of  the  taxes  for  the 
current  year  shall  l)e  created"  (article  14,  §  3), 
means  all  debts  which  cannot  be  paid  out  of 
the  revenues  of  the  year.  In  determining  when 
the  limit  is  reached,  liabilities  imposed  by  the 
law  should  be  taken  into  consideration,  as  well 
as  those  created  by  contract. 

5.  Not  only  the  revenues  arising  from  the  tax 
levy  of  the  current  year,  but  those  arising 
from  licenses  and  other  sources  as  well,  must 
be  paid  upon  the  indebtedness  arising  during 
the  year,  whenever  collected,  so  far  as  requir- 
ed; and,  if  an  excess  remains,  it  should  become 
a  part  of  the  revenue  of  the  following  year. 

6.  With  respect  to  the  year  180C,  the  court 
luld  that  the  amount  of  the  revenue  of  1895  in 
the  treasury  on  the  first  day  of  the  former  year 
not  required  to  pay  indebtedness  which  bonds 
had  not  "been  issued  to  pay,  and  the  tax  levy 
of  1896,  and  revenue  from  all  othor  sources  for 
which  a  liability  to  pay  arose  during  the  year, 
constituted  the  revenue,  so  far  as  it  could  be 
collected  at  any  time  with  all  reasonable  dil- 
igence, to  pay  all  the  Indebtedness  of  that  year; 
the  rule  being  that  the  revenue  of  the  year  so 
arising  must  alone  be  appropriated  to  the  pay- 
ment of  the  liabilities  arising  during  the  year. 

7.  The  county  will  not  be  estopped  to  deny 
that  any  county  warrant  is  beyond  the  debt 
limit,  though  the  claim  for  which  it  was  issued 
was  duly  audite<l.  and  the  warrant  was  duly  is- 
sued by  the  auditor,  and  certified  to  be  within 
the  debt  limit.  All  persons  receive  warrants 
which  may  be  above  the  debt  limit  at  their 
peril. 

8.  County  warrants  or  county  bonds  issued 
without  authority  of  law  are  not  valid  in  the 
hands  of  persons  receiving  them,  or  to  whom 
they  may  have  been  assigned.  Such  persons. 
In  a  legal  sense,  cannot  be  innocent  holders. 


9.  The  court  held  the  answer  insufDcient,  be- 
cause it  did  not  show  whether  all  the  revenue 
of  1896  had  been  exhausted. 

10.  The  fact  that  more  warrants  had  been  is- 
sued than  there  was  revenue  to  pay  furnished 
no  excuse  for  not  paying  as  far  as  it  %vould  go. 

11.  If  any  portion  of  the  taxes  assessed  for 
any  year  are  collected  after  its  expiration,  they 
should  he  applied  to  the  payment  of  any  re- 
maining indebtedness  of  that  year,  so  far  as 
they  will  go;  and,  if  not  so  required,  they  will 
become  a  part  of  the  revenue  of  the  succeeding 
year,  and  so  on. 

12.  If  any  portion  of  the  revenue  of  any  year 
in  the  treasury  pn  the  first  of  the  next  year  is 
applied  to  the  payment  of  the  indebtedness  of 
tlie  latter,  an  equal  amount  of  its  revenue 
should  be  applied  to  the  payment  of  the  in- 
debtedness of  the  former  year,  if  required. 

13.  Before  reversing  the  case  because  the 
county  treasurer  was  not  a  party,  upon  the  re- 
quest of  the  parties,  and  of  tlie  probability  that 
the  questions  of  law  presented  by  the  demurrer 
will  arise  for  decision  in  the  court  below  after 
amendments,  upon  a  trial,  the  court  considered 
and  decided  the  questions  arising  upon  the  er- 
rors assigned. 

(Syllabus  by  the  Court) 

Appeal  from  district  court.  Salt  Lake  coun- 
ty; A.  N.  Cliorry,  Judge. 

Action  by  John  A.  Frltsch  against  the  board 
of  county  commissioners  of  Salt  Lake  county 
and  others.  From  a  Judgment  for  plaintiff, 
defendants  appeal.    Reversed. 

Waldenmr  Van  (3ott,  Co.  Atty.,  for  appel- 
lants. J.  H.  Hurd,  Robt.  Harkness,  Frank  B. 
Stephens,  and  C.  O.  Whlttemore,  for  respond- 
ent 

ZANE,  C.  3.  In  bis  petition  filed  In  the 
court  below,  the  plaintiff  asked  for  a  writ  ot 
mandamus  commanding  the  defendants  to  rec- 
ognize and  provide  for  the  payment  of  20 
county  warrants  issued  upon  liabilities  incur- 
red in  1896.  It  was  alleged  that  they  were 
duly  signed  by  the  county  auditor,  and  certi- 
fied by  him  to  be  within  the  debt  limit  of  that 
year,  that  they  were  duly  delivered  to  him, 
and  that  he  owned  them.  The  defendants 
filed  an  answer  to  the  petition,  to  which  the 
plaintiff  Interposed  a  demurrer,  which  the 
court  sustained,  and,  the  defendants  having 
elected  to  stand  on  their  answer,  the  court 
ordered  the  writ  as  prayed.  From  this  Judg- 
ment the  defendants  appealed,  and  assigned 
the  Judgment  of  the  court  granting  the  writ 
and  the  order  sustaining  the  demurrer  as  «- 
ror.  Assuming  the  allegations  of  the-  peti- 
tion to  be  true,  the  county  treasurer  should 
have  paid  the  warrants  upon  presentation  and 
demand,  and,  upon  a  refusal,  he  should  have 
been  made  a  party  defendant  to  a  petition 
for  a  writ  of  mandamus  to  compel  payment 
But  the  petition  was  not  demurred  to,  and 
both  parties  desire  us  to  consider  the  errors 
assigned.  Therefore  we  will  proceed  to  con- 
sider and  decide  the  questions  raised  and  dis- 
cussed upon  the  demurrer  to  the  answer,  for 
the  reason  that  after  reversal  and  amend- 
ments of  pleadings  the  same  questions  would 
arise  upon  trial. 

The  defendants  rely  upon  the  following 
statement  of  the  revenue  of  the  county,  and 
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its  liabilities  for  tbe  year  1S96,  as  a  defense 
to  tiie  action: 

Statement  of  Revenue  of  189C. 

C«sh  from  1895  account $  40,244  52- 

Casli  from  licenses,  fees,  fines,  pau- 
per account,  poll  tax,  reut,  and 
misceilaneous  items  51,541  12 

Tax  for  year  189C 130,066  17 

From  the  state,  one-half  salaries  of 
attorney,  assessor,  and  treasurer        2,837  50 

Taxes  of  1804  and  1805,  collected 
in  1896  29,280  97 

Tax-sale  redemptions  paid  into 
treasury  in  1896 11,888  12 

Total  revenue $265,859  40 

Liabilities. 
Appropriations    made    during    the 

year  1896 $222,616  12 

Appropriations  January  2,  ioU7,  for 

salaries,    etc.,    for    liabilities    of 

1890    19,786  94 

Amount  due  jury  and  witness  fees, 

as  per  auditor's  books,  to  Decem- 
ber 22,  lod6 4,300  95 

Interest   due   on  county    warrants 

from  January  1,  1891,  to  August 

1,  1896  20.496  30 

Claims  due  the  state  of  Utah  and 

board  of  education,  as  audited  by 

the  auditor    12,860  88 

Appropriations    from    January    1, 

1S90,  to  June  5,  1896,  for  claims 

previous  to  January,  1896 21,859  23 

Total  liabilities   $302,010  42 

Liabilities  over  revenue $  36,161  02 

The  following  Items  of  possible  revenue,  as 
shown  by  statement  in  answer,  left  out  of 
above  statement: 

Amount  due  from  former  treasurer, 
Leonard,  presumably  uncollected 
taxes   $25,559  60 

Amount  due  from  former  treasurer, 
Spencer,  presumably  for  lilce  taxes    60,707  02 

Total   $80,266  62 

The  following  items  of  possible  indebtedness, 
as  shown  by  statement  in  answer,  left  out  of 
first  statement  above: 

School-fund  proportion  of  amounts 
due  from  Leonard  and  Spencer. .  $38,044  94 

Interest  on  $92,522.80,  county  war- 
rants, iucurr^  in  1896,  due  Janu- 
uary  1,  1897 3,084  05 

Due  on  warrants  issued  in  1896. . .       2,500  00 

Claims  presented  to  board,  but  not 
acted  on  » 1,943  36 

Total    $45,572  35 

I'ossible  revenue  over  possible  liabil- 
ities     $40,692  27 

The  question  is  presented  for  our  consid- 
eration and  decision,  do  plaintiff's  warrants 
constitute  a  debt  in  excess  of  the  taxes  of 
Salt  Lake  county  for  the  year  1896,  and 
would  their  payment  be  a  violation  of  sec- 
tion 3  of  article  14  of  the  constitution  of  this 
state,  as  follows:  "No  debt  in  excess  of  the 
taxes  for  the  current  year  shall  be  created 
by  any  county  •  •  •  in  this  state;  unless 
the  proposition  to  create  such  debt  shall 
have  been  submitted  to  a  vote  of  such  quali- 
fied electors  as  shall  have  paid  a  property 
tax  therein  in  the  year  preceding  such  elec- 
tion, and  a  majority  of  those  voting  thereon 


shall  have  voted  In  favor  of  incurring  such 
debt"  This  section  declares  that  no  debt  in 
excess  of  the  taxes  of  the  current  year  shall 
be  incurred  without  a  vote  of  the  electors. 
The  intention  to  limit  the  expenditures  to  the 
taxes  appears  to  be  clearly  expressed  by  Its 
language.  We  must  infer  that  the  members 
of  the  convention  who  framed  the  section, 
and  the  electors  who  adopted  It,  Intended 
what  Its  langiiage,  grammatically  arranged,  In 
Its  ordinary  acceptation,  expressed.  For  such 
an  inference,  In  our  opinion,  does  not  involve 
any  inconsistency,  lack  of  sound  Judgment, 
or  absurdity.  Plaintiff's  counsel  Insist,  how- 
ever, that  the  liabilities  which  the  revenue 
was  sufficient  to  pay  during  the  year  did  not, 
in  a  legal  sense,  constitute  Indebtedness,  and 
that,  therefore,  the  expression,  "no  debt  in 
excess  of  the  taxes  of  the  curr«it  year  shall 
be  created,"  means  that  a  debt  shall  not  be 
created  In  excess  of  the  revenue  of  the  year, 
and  an  amount  equal  to  the  tax  levy  of  the 
year,  or.  In  other  words,  that  the  liabilities 
of  the  year  may  equal  the  entire  revenue  of 
the  year,  Including  the  tax  levy,  and  In  addi- 
tion, a  sum  equal  to  the  tax  levy;  that  the 
county  may  expend  the  entire  revenue,  and 
In  addition  create  indebtedness  equal  to  the 
tax  levy.  The  position,  as  applied  to  the 
case  in  hand,  is,  if  the  revenue  of  1886,  In- 
cluding the  tax  of  $130,066,  amounted  to 
$265,%9,  the  constitutional  provision  in  ques- 
tion permitted  the  liabilities  of  the  county  to 
equal  that  amount,  and  $130,066  In  addition; 
that  the  county  could  float  a  debt,  without  a 
vote  of  the  electors,  over  to  1897,  of  $130,066, 
after  having  expended  the  entire  revenue  of 
1890.  The  language  of  the  provision  does 
not  warrant  such  an  interpretation.  Admit- 
ting there  Is  room  for  construction,  the  one 
placed  upon  the  provision  by  the  plaintiff  ap- 
l>ears  to  be  unreasonable,  in  view  of  its  lan- 
guage, and  the  experiences  and  conditions  In 
view  of  which  it  was  adopted.  The  expres- 
sion, "no  debt  In  excess  of  ihn  taxes  of  the 
current  year,"  is  used,  not  "no  debt  In  excess 
of  [a  debt  equal  to]  the  taxes  for  the  current 
year."  It  appears  to  be  clear  that  a  debt  ex- 
ceeds the  taxes  when  It  remains  after  they 
have  been  expended,  and.  If  taxes  are  con- 
strued to  mean  the  entire  revenue,  that  the 
debt  Is  in  excess  of  It,  If  It  remains  after  It 
has  been  expended.  But  we  cannot  concede 
that  liabilities  incurred  during  the  year  do 
not  amount  to  Indebtedness,  so  long  as  they 
do'  not  exceed  the  revenue  for  the  year,  In 
the  sense  in  which  the  term  Is  used  in  the 
provision  under  consideration.  The  salaries 
of  officers  and  employes  of  the  county,  if 
not  paid  as  the  official  or  other  service  is 
rendered,  becomes  county  indebtedness,  and 
the  price  of  lumber  or  other  material  pur- 
chased, if  not  paid  for  on  delivery,  becomes 
indebtedness.  If  the  county  were  sued  for 
such  Indebtedness,  it  would  be  no  defense 
for  the  county  to  say,  "I  have  sufficient  reve- 
nue in  my  treasury  to  pay  you,"  or  that  "1 
have  levied  a  sufficient  tax  to  pay  It"    Olty 
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of  Springfield  y.  Edwards,  84  III.  626,  Is  cited 
in  support  of  tbe  proposition  contended  for 
by  the  plaintiff.  The  court  held  in  that  case 
that,  though  the  corporate  indebtedness  may 
have  reached  the  debt  limit  established,  the 
corporation  may  give  an  order  to  an  Individ- 
ual for  material  or  other  consideration  fur- 
nished, for  enough  of  the  taxes  when  collect- 
ed to  pay  him,  provided  no  liability  against 
the  county  is  created.  The  court  said:  "The 
principle,  as  we  understand  it,  is,  there  is  in 
such  case  no  debt,  because  one  thing  is  sim- 
ply given  and  accepted  for  another."  This 
decision  declares.  In  effect,  that  a  debt  with- 
in the  meaning  of  the  constitutional  limita- 
tion is  created  if  tbe  corporation  is  bound  to 
pay,  though  the  tax  levy  for  the  year,  or  rev- 
enue in  the  treasury,  may  be  sufficient  to 
pay  it.  Such  appears  to  be  the  rule  adhered 
to  by  the  supreme  court  of  Illinois.  In  City 
of  Valparaiso  v.  Gardner,  97  Ind.  1,  the  su- 
preme court  of  that  state  held  the  limitation 
to  indebtedness  imposed  upon  political  corpo- 
rations by  the  constitution  did  not  apply  to 
payments  for  water  to  be  furnished,  provid- 
ed the  contract  price  could  be  paid  from  the 
current  revenues  as  the  water  should  be  fur- 
nished, without  increasing  the  corporate  in- 
debtedness beyond  the  constitutional  limit, 
or  encroaching  upon  the  funds  set  apart  for 
other  purposes.  In  nearly  all  the  cases'  to 
which  we  have  been  referred,  the  term  "in- 
debtedness" was  considered  as  found  in  con- 
stitutional provisions  laying  down  a  general 
rule  limiting  all  classes  of  indebtedness  at 
all  times,  while  the  provision  under  consid- 
eration forbids  a  debt  in  excess  of  the  taxes 
for  the  current  year  unless  it  is  authorized 
by  a  vote  of  the  electors.  The  general  lim- 
itation In  the  Utah  constitution  is  found  in 
section  4  of  the  same  article,  and  establishes 
2  per  cent,  of  the  assessed  value  of  taxable 
property  as  the  limit  Dill.  Mun.i  Corp.  (4th 
Ed.)  §  13Ga,  states  the  rule  In  the  states 
named  as  follows:  "Under  the  constitutional 
provisions  in  Iowa,  Illinois,  Indiana,  and 
Pennsylvania,  referred  to,  it  is  held  that  a 
corporation  may  make  a  contract  (at  least 
for  necessaries),  covering  a  series  of  years, 
upon  which  an  obligation  to  pay  may  arise 
from  year  to  year  as  the  thing  contracted  for 
is  furnished;  and  In  such  case  the  whole 
amount  which  may  ultimately  become  due 
does  not  constitute  a  debt,  within  the  consti- 
tutional prohibition.  But  in  order  to  ascer- 
tain whether  the  corporation,  by  such  ccSn- 
tract,  is  transgressing  the  limit,  regard  is 
had  only  to  the  amount  which  may  fall  due 
within  a  certain  year  or  other  period;  and 
If  the  revenues  for  that  year  or  other  peri- 
od are  sufficient,  over  and  above  the  pay- 
ment of  the  other  expenses,  to  pay  such 
amount,  there  is  no  debt  incurred,  within 
the  constitutional  prohibition."  If  all  the  lia- 
bilities of  the  county  are  paid  as  they  arise, 
no  indebtedness  Is  created,  but.  If  they  are 
not,  a  debt  exists;  and  if  the  revenue  of  the 
year  is  applied  to  the  payment  of  county  ex- 


penses and  liabilities  incurred  or  arising  dur- 
ing the  year,  and  it  is  sufficient  to  pay  them, 
the  indebtedness  can  be  no  greater  at  the 
end  of  the  year  than  at  the  beginning;  but  If 
the  revenues  are  not  so  iapplied,  and  tbe  In- 
debtedness not  so  paid,  tbe  debt  will  be 
greater;  and,  If  the  debt  was  at  tbe  limit  at 
the  beginning,  it  will  exceed  it  at  tbe  ead, 
and  the  constitution  will  be  violated,  accord- 
ing to  the  rule  expressed  in  Dillon. 

The  plaintiff  also  relies  upon  tbe  case  of 
Penton  v.  Blair,  11  Utah,  78,  39  Pac.  483. 
This  decision  was  made  under  tbe  limita- 
tions imposed  by  tbe  organic  act  and  tbe  laws 
of  the  territory.  Section  4  of  an  act  of  con- 
gress in  force  July  30,  18S6,  declared  that  do 
county  should  ever  become  Indebted  in  any 
manner,  or  for  any  purpose,  tQ  an  amount,  in 
the  aggregate,  including  existing  indebted- 
ness, exceeding  4  per  cent  on  the  value  of  the 
taxable  property  within  such  county,  to  be  as- 
certained by  the  last  assessment  for  torito- 
rlal  and  county  taxes  previous  to  Incurring 
the  indebtedness.  In  this  way  tbe  provision 
fixed  the  amount  of  the  indebtedness  that  tbe 
county  might  incur.  And,  subject  to  this  pro- 
vision, the  territorial  legislature  provided 
"that  no  county  should  incur  any  indebted- 
ness or  liability  in  any  manner,  or  for  any 
purpose,  to  an  amount  exceeding  in  any  year 
the  total  amount  of  its  income  and  revenue 
for  the  two  fiscal  years  immediately  preced- 
ing the  incurring  of  such  indebtedness."  1 
Comp.  Laws  Utah,  p.  293,  i  173.  This  section 
also  fixed  the  amount,  by  a  similar  method,  to 
which  the  county  might  become  indebted.  In 
its  opinion  the  court  said:  "But  we  are  clear- 
ly of  the  opinion  that  by  no  means  of  jug- 
gling with  the  figures  and  the  financial  state- 
ment of  the  county  can  the  debt  limit  be  in- 
creased at  any  time,  in  any  year,  exceeding 
the  entire  revenue  for  the  two  years  immedi- 
ately preceding  the  time  such  debt  is  creat- 
ed." The  language  used  in  the  organic  act  (rf 
tbe  territory,  and  its  arrangement,  differs 
widely  from  the  language  and  its  arrange- 
ment in  the  third  section  of  the  constitution. 
According  to  the  latter,  if  we  assume  that 
the  county  may  become  indebted  diu-ing  the 
year,  while  its  revenue  exceeds  its  liabilities, 
then  Its  indebtedness  must  not  exceed  its  rev- 
enue. Or  if,  according  to  a  legal  fiction,  we 
assume  something  as  true  which  is  false,  but 
not  Impossible,  and  say  that  the  county  can- 
not be  indebted  when  its  revenue  has  not  been 
exhausted,  then  the  constitutional  provision  de- 
clares that  "no  debt  in  excess  of  the  revenue 
or  taxes  shall  be  created,"— no  debt  whatever. 
In  either  case  the  Indebtedness  of  the  cur- 
rent year  cannot  exceed  the  revenue  of  tbe 
year,  while  the  act  of  congress  referred  to 
fixes  the  "amount"  to  which,  ta  tbe  "aggre- 
gate," the  county  may  become  Indebted  by 
reference  to  the  two  preceding  years,  and  in 
the  same  way  the  territorial  enactipent  fixed 
the  amount.  It  appears  from  the  answer  that 
the  territory  on  the  31st  day  of  December, 
1895,  bad  a  fioating  debt  outstanding,  evi- 
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denced  by  interest-bearing  warrants,  the  prin- 
cipal of  which  amounted  to  $439,205.73.  It 
is  common  knowledge  that  many  of  the  per- 
sons who  secured  such  warrants  for  services 
performed,  or  other  consideration  rendered  or 
given,  were  compelled  to  stand  enormous 
shaves  in  order  to  get  the  cash.  When  it 
becomes  necessary  to  hawk  the  warrants  of 
the  county  about  the  town  in  order  to  realize 
upon  them,  persons  to  whom  they  are  Issued 
get  less  than  they  contract  for,  and  the  coun- 
ty loses  its  flnaacial  standing,  and  is  often  re- 
quired to  pay  more  than  it  would  if  prompt 
payment  could  be  relied  upon.  Besides,  a 
bonded  indebtedness  can  always  be  obtained 
at  a  lower  rate  of  interest  than  a  more  tem- 
porary one,  evidenced  by  a  great  numl)er  of 
discredited  warrants.  To  remedy  the  above 
abuses  and  evils  that  bad  grown  up  under 
■ihe  territorial  system,  the  section  of  the  con- 
stitution under  consideration  was  adopted, 
prohibiting  any  indebtedness  which  cannot 
be  paid  by  the  revenue  of  the  current  year. 
Such  is  our  interpretation  of  the  provision  in 
question,  and  it  is  supported  by  the  weight  of 
authority.  Smith  v.  Broderick,  107  Cal.  044, 
40  Pac.  1033;  Book  v.  Earl,  87  Mo.  240;  Ap- 
peal of  City  of  Erie,  91  Pa.  St.  398. 

It  is  also  urged  that  only  indebtedness  aris- 
ing from  voluntary  contracts  should  be  in- 
cluded, in  determining  when  the  limit  is 
reached.  That  indebtedness  for  salaries  and 
liabilities  for  the  negligence  of  the  officers  or 
agents  of  the  county  for  which  it  may  be 
liable  should  not  be  included.  The  language 
of  the  constitutional  provision  is,  "No  debt  in 
excess  of  the  taxes  for  the  current  year  shall 
be  created."  That  language  includes  all  debts 
where  the  proposition  to  create  has  not  been 
submitted  to  the  electors.  The  number  of 
officers  of  the  county,  and  theh*  salaries,  are 
largely  within  the  discretion  of  the  county 
board.  The  commissioners,  by  the  exercise  of 
reasonable  foresight  and  discretion,  can  avoid 
any  lack  of  revenue  for  the  payment  of  sal- 
aries or  fees,  or  the  payment  of  damages  in 
consequence  of  torts,  by  taking  such  salaries 
and  fees  into  consideration  in  estimating  the 
amount  of  the  tax  levy,  and  by  making  a 
reasonable  estimate  for  extraordinary  de- 
mands for  torts.  They  have  the  means  of 
ascertaining,  when  making  their  estimate  and 
assessment  of  taxes  for  the  year,  the  precise 
expenditures  of  the  preceding  years,  and, 
with  the  exercise  of  reasonable  foresight, 
caution,  and  care,  they  can  make  an  assess- 
ment sufficient  to  meet  all  Just  demands  for 
the  year. 

The  case  of  Rollins  v.  Lake  Ck).,  34  Fed.  845, 
Is  relied  upon.  This  case  afterwards  came 
before  the  supreme  court  of  the  United  States 
upon  a  writ  of  error,  and  by  that  court  the 
decision  relied  upon  was  reversed.  In  that 
case  a  large  number  of  warrants  constituted 
the  cause  of  action,  and  the  contention  was 
as  to  a  constitutional  provision  of  the  state  fix- 
ing the  debt  limit  of  county  indebtedness,  and 
as  to  what  indebtedness  should  be  included 


in  determining  whether  it  had  been  reached. 
In  its  decision  the  supreme  court  said:  "Nei- 
ther can  we  assent  to  the  position  of  the  court 
below,  that  there  is,  as  to  this  case,  a  differ- 
ence between  indebtedness  Incurred  by  con- 
tracts of  the  county  and  that  form  of  debt  de- 
nominated 'compulsory  obligations.'  The  com- 
pulsion was  imposed  by  the  legislature  of  the 
state,  even  if  it  can  be  said  correctly  that 
the  compulsion  was  to  incur  debt;  and  the 
legislature  could  no  more  impose  it  than  the 
county  could  voluntarily  assume  It,  as  against 
the  disability  of  a  constitutional  prohibition. 
Nor  does  the  fact  that  the  constitution  pro- 
vided for  certain  county  officers,  and  author- 
ized the  legislature  to  fix  their  compensation 
and  that  of  other  officials,  affect  the  question. 
There  is  no  necessary  Inability  to  give  both 
of  the  provisions  their  exact  and  literal  ful- 
fillment." Lake  Co.  v.  Rollins,  130  U.  S.  662, 
9  Sup.  Ct.  651.  We  are  of  the  opinion  that 
the  limitation  embraced  in  the  third  section 
of  the  constitution  quoted  Includes  debts  In- 
curred by  operation  of  law  as  well  as  those 
arising  from  express  contract. 

The  defendants  Insist  that  the  term  "tax" 
used  in  the  constitutional  limitation  under 
consideration  means  simply  the  revenue  aris- 
ing from  the  tax  levy;  that  it  does  not  in- 
clude revenue  arising  from  licenses  and  oth- 
er sources.  Licenses  to  keep  saloons  or 
dramshops  are  issued  under  the  police  pow- 
er, while  licenses  to  conduct  somer  other 
classes  of  business  do  not  need  police  regu- 
lation. Such  licensing  is  used  simply  as  a 
means  of  obtaining  revenue.  But,  whether 
granted  under  the  police  power  or  the  tax- 
ing power,  the  sums  paid  for  them  are  a 
source  of  revenue,  and,  in  effect,  constitute  a 
tax  on  the  particular  business.  Again,  it 
appears  from  the  answer  that  the  revenues 
of  the  county  for  the  year  1896,  from  sources 
other  than  the  tax  levy,  including  $40,- 
244.64,  In  the  treasury  on  January  1st  of  that 
year,  amounted  to  $91,785.64.  We  cannot 
assume  that  the  authors  of  the  constitution 
Intended  that  this  large  sum  should  remain 
In  the  treasury  from  year  to  year,  and  that 
the  revenue  from  the  same  source  should 
continue  likewise  to  accumulate.  We  can- 
not Impute  to  the  authors  of  the  constitution 
such  an  unreasonable  intent.  We  hold  that 
the  county  was  authorized  to  appropriate 
the  revenue  from  the  tax  levy,  and  that  from 
other  sources  as  well,  to  the  payment  of  the 
legitimate  liabilities  of  the  year. 

The  plaintiff  also  claims  that  the  law  will 
not  permit  the  defendants  to  deny  the  legal- 
ity of  his  warrants,  because  they  were  Is- 
sued by  the  county  auditor,  and  certified  by 
hUn  to  be  within  the  debt  limit.  The  au- 
thority and  duties  of  the  auditor  were  de- 
fined by  public  law,  and  the  debt  limit  was 
fixed  by  the  constitution.  Persons  dealing 
with  the  county,  or  receiving  its  warrants, 
must  be  presumed  to  know  the  law,  and  by 
inquiry  they  can  ascertain  the  amount  of 
the    liabilities    incurred    and    expenditures 
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made.  County  warrants  or  county  bonds  Is- 
sued without  authority  of  law  are  not  valid 
In  the  hands  of  the  person  to  whom  issued, 
or  his  assignee.  Persons  receiving  them 
cannot,  In  a  legal  sense,  be  Innocent  holders. 
All  persons  receive  them  at  their  peril.  May- 
or V.  Ray,  10  Wall.  468;  Clarlt  v.  City  of 
Des  Moines,  19  Iowa,  200. 

The  plaintiff's  claim  against  the  county  Is 
evidenced  by  warrants,  and  they  are  valid  as 
against  the  revenue  of  1896.  We  are  unable 
to  determine  from  the  facts  stated  in  the  an- 
swer whether  all  the  revenue  of  1896  has 
been  applied  to  the  payment  of  the  liabilities 
of  that  year.  The  fact  that  more  warrants 
were  Issued  than  there  was  revenue  to  pay 
furnishes  no  excuse  for  not  paying  as  far  as 
it  will  go.  Payment  should  be  made  to  the 
limit,  and  the  limit  is  the  revenue  of  that 
year.  And,  If  revenue  shall  arise  from  the 
collection  of  taxes  levied  in  1896,  it  sliall  be 
applied  to  the  payment  of  that  year's  indebt- 
edness, as  far  as  it  will  go;  and,  if  any  of 
such  revenue  remains  after  all  tlie  indebted- 
ness of  that  year  shall  have  been  paid,  It 
will  become  1807  revenue.  And,  if  any  of 
the  revenue  of  1806  has  or  shall  be  paid  on 
the  Indebtedness  Incurred  in  1897,  an  equal 
amount  of  its  revenue,  if  required,  should  be 
applied  to  the  Indebtedness  of  the  former 
year,  and  so  from  year  to  year.  For  the  rea- 
son that  the  answer  does  not  show  that  all 
the  revenue  of  1896  has  beeu  applied  to  the 
payment  of  indebtedness  of  that  j'ear,  we 
are  of  the  opinion  that  the  answer  would 
have  been  demurrable,  had  the  suit  been 
brought  against'  the  treasurer.  We  revei-se 
the  Judgment  of  the  court  below,  granting 
the  writ,  because  the  plaintiff's  complaint 
does  not  state  a  cause  of  action  against  the 
defendants.  The  cause  is  remanded,  with 
directions  to  that  court  to  permit  the  county 
treasurer  to  be  made  a  party  defendant,  and 
to  allow  such  amendments  to  the  pleadings 
as  will  enable  the  case  to  be  tried  upon  Its 
merits. 

BARTOH,  J.,  and  HILES,  District  Judge, 
concur. 


(U  Utab,  458) 

MAYNARD  v.  LOCOMOTIVE  ENGINEERS' 

MUT.  LIFE  &  ACCIDENT  INS.  ASS'N. 

(Supreme  Court  of  Utah.    March  8,  1897.) 
Mutual  Benefit  Insukance— By-Laws— Findings 

— JUnOMENT. 

1.  M.  was  a  member  of  the  defendant  asso- 
ciation, and  received  an  injurj-  in  June,  1893, 
which  resulted  in  the  loss  of  the  sipht  of  his 
right  eye.  Ouo  of  the  objects  of  tlie  asaocl.1- 
tion  is  to  transact  the  business  of  life  and  ac- 
cident insurance.  M.  brought  suit  to  recov- 
er on  two  of  its  policiea,  basing  his  action  on  a 
by-law  which  provides  that  "any  momlwr,  while 
engafced  in  any  lawful  vocation,  receiving  any 
bodily  injuries  which  will  alone  cause  •  •  » 
the  total  and  permanent  loss  of  one  or  both 
eyes,  he  shall  receive  the  whole  amount  of  his 
policy."  This  by-law  was  adopted  on  May  26, 
1804,  after  M.  received  his  injury.  Held,  that 
the  by-law  is  not  by  its  terms  retroactive,  and, 


considered  b^  itself,  does  not  include  a  case 
where  the  injury  which  caused  the  loss  of  eye- 
sight occurred  prior  to  its  passage;  there  be- 
ing no  reference  in  the  pleadings  to  any  other 
by-law  which  would  authorize  the  inference 
that  the  one  in  question  was  to  apply  to  such 
a  case.  Bdd,  further,  that  the  finding  of  the 
court  that  another  by-law  was  in  existence, 
when  there  was  no  reference  to  it  in  the  plead- 
ings, was  a  finding  of  fact  outside  of  any  is- 
sue, and  that  such  finding  cannot  be  consid- 
ered, although,  if  the  by-law  had  been  proper- 
ly pleaded,  it  would  have  an  important  bearing 
in  the  determination  of  the  case. 

2.  Where  a  fact  is  found  outside  of  any  issue, 
it  is  nugatory  and  of  no  effect,  and  cannot  be 
considered  as  supporting  the  judgment. 

3.  A  finding  of  fact  on  a  material  issue  should 
be  express  and  distinct,  whether  it  be  as  to  an 
issue  made  by  the  denial  of  an  allegation  in  the 
complaint,  or  by  a  denial  presumed  by  law  of 
an  averment  in  the  answer. 

4.  When  the  facts  are  found,  it  must  affirma- 
tively appear  therefrom  that  they  support  the 
judgment,  or  else  the  judgment  will  be  subject 
to  attaclc  on  appeal. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Weber  county; 
H.  II.  Rolapp,  Judge. 

Action  by  Charles  Maynard  against  the 
Locomotive  Engineers'  Mutual  Life  &  Acci- 
dent Insurance  Association.  From  a  Judg- 
ment for  plalntlCt,  defendant  appeals.  Re- 
versed. 

Richards  &  Macmlllan  and  Arthur  E.  Pratt, 
for  appellant  H.  H.  Henderson,  for  respond- 
ent 


BARTCH,  J.  The  plaintiff  was  a  member 
of  the  defendant  corporation,  and  brought 
this  action  to  recover  the  sum  of  $3,000,  on 
two  certificates  of  membership,  in  the  nature 
of  Insurance  policies,  each  for  |1,500,  for  the 
permanent  loss  of  the  eyesight  of  his  right 
eye,  caused  by  an  Injury  received  In  the  pur- 
suit of  a  lawful  vocation.  The  cause  was 
tried  by  the  court  without  a  Jury,  Judgment 
entered  In  favor  of  the  plaintiff,  a  new  trial 
refused,  and  thereupon  the  defendant  ap- 
pealed. 

The  only  assignment  of  error  which  we 
deem  it  necessary  to  consider  in  this  case  is 
the  one  to  the  effect  that  the  judgment  of  the 
court  is  not  supported  by  the  findings  of  fact 
The  court  found  that  the  defendant  was  in- 
corporated on  March  1, 1894;  that,  for  a  peri- 
od of  25  years  prior  to  that  time,  it  had  ex- 
isted as  an  unincorporated  voluntary  associa- 
tion; that  when  it  became  Incorporated  It  took 
all  the  property  and  assumed  all  the  liabilities 
of  the  voluntary  association;  that  its  object 
at  all  times  has  been  to  transact  the  business 
of  life  and  accident  Insurance  on  the  assess- 
ment plan,  for  the  purpose  of  mutual  protec- 
tion and  relief  to  its  members,  and  the  pay- 
ment of  stipulated  sums  of  money  to  the 
families,  heirs,  executors,  administrators,  or 
assigns  of  its  members;  that  the  plaintiff  re- 
ceived the  injury  which  caused  the  loss  of  his 
right  eye  in  June,  1893;  that  the  "loss  of  said 
right  eye  did  not  become  permanent  for  about 
ten  or  twelve  months  after  June,  1893";  and 
that  the  by-law  of  the  association  on  which 
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the  plaintiff  founded  his  cause  of  action  was 
adopted  and  took  effect  on  the  2Gth  of  May, 
1894.  That  by-law,  so  far  as  material  here, 
reads,  as  follows:  "Any  member,  while  en- 
gaged In  any  lawful  vocation,  receiving  bodi- 
ly Injuries  which  will  alone  cause  »  ♦  • 
the  total  and  permanent  loss  of  one  or  both 
eyes,  he  shall  receive  the  whole  amount  of  his 
policy."  This  Is  not  by  its  terms  retroactive, 
but  prospective  merely,  and,  considered  by 
itself,  does  not  Include  and  provide  for  a  case 
like  the  one  at  bar,  where  the  injury  which 
caused  the  loss  of  eyesight  occurred  prior  to 
its  passage.  In  form.  It  is  present  and  future, 
and  does  not  refer  or  apply  to  past  occur- 
rences. Whether  or  not  there  are  other  by- 
laws of  the  assoclatloi),  adopted  either  be- 
fore or  after  the  plaintiff  received  his  Injury, 
which  would  show  that  the  one  under  consid- 
eration was  intended  to  have  a  retroactive 
effect,  we  are  unable  to  determine.  In  the  ab- 
sence of  reference  in  the  complaint  to  any 
such  by-laws.  Nor  Is  there  anything  in  the 
abstract  or  transcript,  which  we  can  legit- 
imately consider,  that  authorizes  the  Infer- 
ence that  the  by-law  in  question  was  intended 
to  apply  to  cases  where  the  Injury  was  re- 
ceived before  Its  adoption.  It  Is  true,  the 
court  found  that  previous  to  Its  Incorporation 
the  defendant  had  a  by-law  as  follows:  "Any 
member,  while  engaged  in  a  lawful  vocation, 
receiving  bodily  injuries  which  alone  shall 
cause  the  amputation  of  a  limb,  whole  hand 
or  foot,  or  total  and  permanent  loss  of  eye- 
eight,  he  shall  receive  the  full  amount  of  his 
policy."  This,  however,  is  a  fact  found  out- 
side of  any  issue  raised  in  the  pleadings;  for 
nowhere  in  the  complaint  or  answer  does 
there  appear  any  reference  to  such  a  by-law, 
nor  Is  Its  existence  shown  anywhere  in  the 
transcript  or  abstract,  except  In  the  findings 
of  fact  A  fact  found  outside  of  any  Issue 
cannot  be  considered  as  supporting  the  judg- 
ment, because  facts  not  in  Issue  need  not  be 
found,  and.  If  found,  the  finding  is  nugatory 
and  without  effect.  It  may  be  that  the  volun- 
tary association  had  at  the  time  of  the  plain- 
tlfTs  Injury  such  a  by-law  as  the  one  last 
above  quoted,  and.  If  such  should  be  the  fact, 
and  the  by-law  had  been  properly  pleaded. 
It  would  doubtless  have  an  important  bearing 
In  the  determination  of  this  case;  but  the 
manner  in  which  It  appears  In  the  record  pre- 
cludes Its  consideration  for  any  purpose,  and 
therefore  we  cannot  read  It,  in  connection 
•with  that  of  May  26, 1894,  to  ascertain  wheth- 
er the  respondent  has  a  right  to  recover.  Un- 
der the  pleadings  as  they  appear  In  the  rec- 
ord, the  respondent's  right  to  recover  Is  based 
on  the  by-law  of  May  26,  1894,  which,  as  we 
have  seen.  Is  not  by  its  terms  retroactive;  and, 
the  court  having  found  that  the  injury  was 
received  prior  to  Its  passage.  It  is  clear  that 
such  finding  does  not  support  the  judgment. 
Nor  does  it  avail  the  respondent  that  the 
court  found  that  the  loss  of  eyesight  did  not 
become  permanent  "for  about  ten  or  twelve 
months   after   June,    1893."      Such   finding 


leaves  the  fact  as  to  the  date  of  the  loss  of 
sight  In  doubt,  and  this  would  become  a  ma- 
terial Issue  If  it  were  to  transpire  that  the 
date  of  Injury  was  immaterial,  because,  if 
the  loss  of  sight  occurred  10  months  after 
June,  1893,  It  occurred  before  the  passage  of 
the  by-law,  and,  if  the  loss  occurred  12 
months  after  that  date,  then  it  was  after  Its 
passage.  A  finding  on  a  material  issue  should 
be  express  and  distinct,  whether  it  be  as  to 
an  issue  made  by  the  denial  of  an  allegation 
in  the  complaint,  or  by  a  denial  presumed  by 
law  of  an  averment  In  the  answer.  The  facts 
are  found  for  the  purpose  of  disposing  of  the 
issues,  and,  when  found.  It  must  affirmatively 
appear  that  they  support  the  judgment,  or 
else  the  judgment  will  be  subject  to  attack  on 
appeal.  Haynes,  New  Trials  &  App.  §  242; 
Railroad  Co.  v.  Reynolds,  50  Cal.  90;  Harlan 
V.  Ely,  55  Cal.  340;  Campbell  v.  Buckman,  49 
Cal.  302;  Johnson  v.  Squires,  53  Cal.  37;  El- 
liott V.  Peck,  Id.  85.  While  It  is  evident  that 
the  findings  of  fact  do  not  support  the  judg- 
ment, and  that  it  cannot  stand,  still  we  are 
not  satisfied  that  the  respondent  cannot  ulti- 
mately recover  the  amount  of  his  policies,  if 
the  complaint  be  carefully  revised  by  amend- 
ment so  as  to  present  the  issues  suggested  by 
the  record  in  a  proper  manner.  The  cause  is 
therefore  reversed  and  remanded,  with  direc- 
tions to  the  court  below  to  grant  a  new  trial 
and  permit  the  parties  to  amend  their  plead- 
ings, if  they  so  desire. 

ZANE,  C.  J.,  and  MINER,  J.,  concur. 


(14  Utah,  490) 

McLaughlin  v.  mitlloy. 

(Supreme  Court  of  Utah.    March  10,  1897.) 

Co-PARTNEKsniP— CONSTITCEXT    MEMBER— INTENT 

— Power  op  Sixoi.e  Partser. 

1.  One  firm  may  bpcome  a  partner  in  another 
firm,  and  in  that  event  such  partner  will  bp 
treated  as  a  constituent  member  of  the  new 
firm. 

2.  K.  &  Bro.,  as  a  firm,  became  a  constitnent 
member  of  the  firm  of  M..  K.  &  Co.,  whose 
members  then  were  M.  and  K.  &  Bro.,  each 
having  an  equal  interest  in  the  new  firm.  Both 
firms  were  engneed  iu  the  same  line  of  busi- 
npsR.  The  new  firm  manufactured  and  furnish- 
ed iiimber  in  which  K.  &  Bro.  as  a  firm  were 
dealing.  Profits  made  by  M.,  K.  &  Co.  inured 
to  the  use  and  benefit  of  K.  &  Bro.  In  trans- 
acting the  business  of  M.,  K.  &  Co.,  debts  were 
legitimately  created.  To  pa.v  these  obligations, 
a  loan  was  obtained  by  M.,  K.  &  Co.,  with  the 
agreement  that  K.  &  Bro.  and  M.  siiould  sign 
the  note  to  he  given  for  the  loan,  as  sureties 
for  M.,  K.  &  Co.  K.,  one  of  the  members  of  K. 
&  Bro..  signed  the  firm  name  to  the  note  as 
such  surety.  Held,  that  the  firm  of  K.  &  Bro. 
was  l)ound  by  such  signature. 

3.  The  acts  of  one  partner  in  relation  to  the 
partnership  business  will  bind  the  firm. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Third  district; 
M.  L.  Ritchie,  Judge. 

Action  by  David  C.  McLaughlin,  receiver 
of  the  Park  City  Bank,  against  Thomas  P. 
MuUoy.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Affirmed. 
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This  Is  an  action  In  the  nature  of  an  eq- 
!  table  proceeding,  brought  by  the  plaintiff, 
representing  the  Park  City  Bank,  as  receiv- 
er, against  the  defendant,  who  is  the  assignee 
of  the  firm  of  Kidder  &  Bro.,  for  money  had 
and  received  to  the  plaintiffs  use,  as  such 
receiver.  The  cause  was  tried  before  a  ref- 
eree, and,  after  submitting  his  report  to  the 
court,  Judgment  was  entered  In  favor  of  the 
plaintiff.  The  facts  found,  so  far  as  ma- 
terial to  this  decision,  are  substantially  as 
foUows:  On  and  prior  to  July  21,  1892, 
George  C.  Kidder  and  Russell  W.  Kidder 
were  co-partners,  engaged  in  the  lumber 
business  at  Park  City,  Utah,  under  the  firm 
name  of  Kidder  &  Bro.  This  Arm  continued 
doing  business  until  June  13,  1893,  when  it 
made  an  assignment  to  the  defendant  for  the 
benefit  of  its  creditors.  On  and  prior  to 
July  21,  1892,  and  thereafter  until  such  as- 
signment, Kidder  &  Bro.  were  co-partners 
with  one  H.  P.  Mason,  and  engaged  in  the 
business  of  manufacturing  lumber  in  the 
state  of  California,  under  the  firm  name  of 
Mason,  Kidder  &  Co.,  and  a  large  amount 
of  their  lumber  was  shipped  to  the  firm  of 
Kidder  &  Bro.  In  the  new  co-partnership, 
Kidder  &  Bro.  constituted  one  partner,  and 
Mason  was  the  other,  the  two  partners  hav- 
ing equal  interests  therein.  The  co-partner- 
ship so  formed,  in  the  pursuit  of  Its  business, 
became  Indebted  in  California  and  else- 
where; and  about  July  21,  1892,  for  the  pur- 
pose of  paying  these  debts,  It  negotiated  a 
loan  of  $8,000,  from  the  Park  City  Bank,  It 
being  understood  and  agreed  that  the  note 
to  be  given  for  the  loan  should  be  signed  by 
the  Individual  members  of  the  firm  of  Ma- 
son, Kidder  &  Co.,  as  sureties  for  the  firm. 
On  July  21,  1892,  the  note  was  executed  for 
$8,000,  and  George  C.  Kidder,  without  the 
knowledge  of  Russell  W.  Kidder,  In  good 
faith,  believing  It  to  be  for  the  best  interests 
of  the  firm  of  Kidder  &  Bro.,  and  that  he 
had  the  legal  right  so  to  do,  signed  the  name 
of  Kidder  &  Bro.  thereto,  as  surety  for  the 
firm  of  Mason,  Kidder  &  Co.,  and  Mason 
also  executed  the  note  as  such  surety.  Five 
thousand  dollars  of  the  money  obtained  on 
this  paper  was  paid  on  the  debts  of  Mason, 
Kidder  &  Co.,  by  its  manager,  George  C. 
Kidder;  and  the  remaining  three  thousand 
dollars  was  credited  to  the  account  of  the 
firm  of  Mason,  Kidder  &  Co.  with  the  Park 
City  Bank,  and  was  drawn  out  from  time  to 
time,  on  the  checks  of  that  firm,  in  payment 
of  Its  debts.  On  January  21,  1893,  the  note 
was  renewed  in  precisely  the  same  manner 
In  which  it  was  originally  given.  At  the 
time  of  the  assignment  of  Kidder  &  Bro., 
there  was  due  on  the  note  $8,043.33,  no  part 
of  which  has  been  paid.  The  defendant,  as 
assignee  of  the  firm  of  Kidder  &  Bro.,  has 
received  sufficient  assets  to  pay  20  per  cen- 
tum upon  the  liabilities,  but  refuses  to  pay 
anything  on  the  plaintiff's  claim. 

S.  M.  McDowall,  for  appellant  Brown, 
Henderson  &  King,  for  respondent. 


BARTCH,  J.  (after  stating  the  facts).  It 
seems  to  be  conceded  on  both  sides  that  this 
action  is  in  the  nature  of  a  suit  In  equity,  to 
determine  the  plaintiffs  right  to  money  in 
the  hands  of  the  defendant,  and  is  controlled 
by  the  principles  governing  the  distribution 
of  partnership  funds  In  case  of  insolvency. 
Nor  is  there  any  dispute  that,  when  a  co- 
partnership becomes  Insolvent,  its  crediton 
have  a  preference.  In  the  payment  of  their 
claims,  over  creditors  of  individual  mem- 
bers, and  that.  In  case  of  insolvency,  the 
creditors  of  Individuals  have  preference  over 
claims  against  the  co-partnership. 

The  principal  contention  of  the  appellant 
appears  to  be  that  the  firm  of  Kidder  &  Bro. 
was  not  bound  by  the  action  of  George  C 
ICldder  In  slgrnlng  the  firm  name  on  the  note 
as  surety,   without  the  knowledge  of   the 
other  member  of  the   firm,  because,    as  is 
insisted,   such   action   was   not  within   the 
scope  of  the  co-partnership.     No  doubt,  one 
firm  may  become  a  partner  in  another  firm, 
and  in  that  event  such  partner  wfU  be  treat- 
ed as  a  constituent  member  of  the  ne'w  firm, 
and  division  of  profits  made  to  tbe  constit- 
uent co-partnership,  and  not  to  its  membera, 
as  individuals,  unless  the  Intention  of  the 
parties  be  otherwise.     So,  liabilities  may  at- 
tach to  the  constituent  members  of  tlie  new 
firm.     Bates,  Partn.  {  150;   In  re  Hamilton. 
1  Fed.  800;    In  re  Gilbert  (Wis.)  68  N.  W. 
863;    Bullock  v.  Hubbard,  23  CaL  496.    Tb« 
firm  of  Kidder  &  Bro.  having  become  a  con- 
stituent member  of  the  firm  of  Mason.  Kid- 
der &  Co.,  which  Is  conceded,  it  became  a 
part  of  its  business,  and  was  to  its  Interest 
as  such  co-partnership,   to  sustain    and   i«o- 
mote  the  business  of  Mason,  Kidder  &  Co. 
Therefore  anything  which  the   firm  of   Kid- 
der &  Bro.  did  to  that  end  was  within  the 
scope  of  Its  business,  and  could  be  done  In 
the  usual  manner  of  transacting  partnership 
business.     As   a   co-partnership,    Kidder   & 
Bro.  had  embarked  in  the  business  of  Mason. 
Kidder  &  Co.,  both  firms  being  In  the  same 
line  of  business.     The  new  firm    manufac- 
tured and  furnished  lumber,  in  which  Kidder 
4i  Bro.,  as  a  firm,  were  dealing.     Tbe  par- 
pose  was  to  make  profits  for  Mason,  Kidder 
&  Co.,  which  would  Inure  to  the  use  and 
benefit  of   Kidder  &  Bro.     In    transacting 
the  business  of  Mason,  Kidder  &  Co.,  debts 
were  legitimately  created;  and,  to  pay  these 
obligations,  the  loan  was  obtained  by  the 
firm  through  George  C.   Kidder,    from    tbe 
Park  City  Bank,  with  the  agreement   that 
Kidder  &  Bro.  and  H.  P.  Mason  should  sign 
the  note  to  be  given  for  the  loan,  as  sureties 
for  Mason,  Kidder  &  Co.     Under  all   ttaes« 
circumstances,  we  are  of  the  opinion   that 
George  C.  Kidder  had  the  lawful  right,  be 
being  a  member  of  the  firm  of  Kidder  t 
Bro.,  to  sign  the  firm  name  on  the  note  as 
surety,  and  that  the  firm  of  Kidder  &  Bro. 
was    bound    by   such    signature.     Turnpike 
Co.  V.  Gulick,  16  N.  J.  Law,  161,  169;    Galick 
T.  Gulick,  14  N.  J.  Law,  578. 
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It  is  also  insisted  tliat,  regardless  of  wheth- 
er the  firm  of  Kidder  &  Bro.  Is  liable  on  the 
note  in  question,  the  respondent  has  no  cause 
of  action  against  the  assignee,  until  it  shall 
appear  that  he  has  funds  in  his  possession, 
belonging  to  the  insolvent  firm,  after  all  its 
firm  debts  have  been  paid.  The  firm  of  Kid- 
der &  Bro.  being  bound  by  the  execution  of 
the  note,  the  amount  thereof  remaining  due 
and  unpaid  constitutes  a  valid  claim  against 
that  firm,  and  must  be  regarded  and  treated 
by  the  assignee  the  same  as  any  otber  firm 
debt,  in  the  payment  of  percentage  on  the 
firm's  liabilities.  The  cases  on  which  the 
appellant  relies  for  a  reversal  do  not  appear 
to  be  applicable  to  the  facts  of  this  case. 
We  find  no  reversible  error  in  the  record. 
The  Judgment  is  affirmed. 

ZANE,  C.  J.,  and  MINER,  J.,  concur. 


(14  UUb.  482) 

JOHNSON  et  al.  v.  TOOTLE  ct  al. 
(Supreme  Court  of  Utah.     March  9,  1897.) 

MOHTGAGBS— SOBnOOATION. 

A  purchaser  of  mortgaged  premises,  who 
agrees  to  pay  the  mortgage  as  a  part  considera- 
tion for  the  purcliase  price,  upon  the  representa- 
tions of  the  grantor  that  there  are  no  judg- 
ments or  liens  stnnding  against  the  grantor  or 
the  property,  who  pays  the  outstanding  mort- 
gage under  a  mistake  of  fact,  relying  upon  such 
representations,  and  after  the  payment  and  dis- 
charge of  the  mortgage,  and  the  execution  of 
the  conveyance  to  the  grantee,  it  appears  that 
there  was  a  judgment  standing  against  the 
grantor,  which  was  recovered  sul>sequent  to 
the  date  of  the  mortgage,  and  it  also  appears 
that  the  position  of  the  judgment  creditor  had 
in  no  way  been  changed  or  altered  in  any  reli- 
ance upon  the  release  of  the  mortgage, — hM, 
that  the  grrantee  will  he  subrogated  to  the 
rights  of  the  mortgagee,  and  may  have  the 
land  sold  first  in  satisfaction  of  the  amount 
the  grantee  paid  to  satisfy  the  mortgage  and 
costs,  and  the  balance  derived  from  the  sale  to 
be  applied  to  the  payment  of  the  judgment. 
Hdd,  also,  that  when  the  legal  rights  of  the  par- 
ties have  been  changed  by  mistake  or  fraud, 
ejiuity  will  restore  them  to  their  former  condi- 
tion, when  It  can  be  done  without  interfering 
with  any  new  rights  acquired  on  the  faith  and 
strength  of  the  altered  condition  of  the  legal 
rights,  and  without  doing  injustice  to  either 
party. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Fourth  district; 
W.  M.  McCarty,  Judge; 

Action  by  L;  Johnson  and  others  against 
Kate  Tootle  and  others.  From  a  Judgment 
for  plaintiffs,  defendants  appeal.    Aflirmed. 

It  appears  from  the  agreed  statement  of 
facts  in  this  case:  That  on  the  23d  day  of 
December,  1890,  Lorenzo  Hatch  was  the  own- 
er of  the  real  estate  in  Vernal,  Uintah  county, 
Utah,  described  in  the  plaintiffs'  complaint, 
which  was  subject  to  a  lien  of  a  certain  trust 
deed  made,  executed,  and  delivered  by  Loren- 
zo Hatch  and  wife,  on  July  29,  1890,  to  one 
Little,  to  secure  the  payment  of  $3,000,  with 
Interest  at  12  per  cent,  per  annum  from  date, 
to  the  Deseret  Savings  Banlc,  a  corporation. 


That  on  December  23,  1S90,  defendants  Too- 
tle, Hosea  &  Oo.  reoovered  Judgment  against 
Lorenzo  Hatch  for  the  sum  of  $820  and  $75.00 
costs  in  the  district  court  for  the  First  judicial 
district  at  Provo,  Utah,  said  district  embracing 
Uintah  county,  which  was  situated  many 
miles  from  Provo.  That  on  May  23,  1891,  the 
predecessors  in  Interest  of  the  plaintiff  the 
Farmers'  C:!o-operative  Asspociatioo  purchased 
a  x>ortion  <tf  the  property  described  in  the 
complaint  ftom  Lorenzo  Hatch  and  wife,  and 
agreed.  In  consid^atlon  for  sucb  purchase  of 
said  premises,  and  as  a  part  of  the  purchase 
price,  that  said  Farmers'  Co-operative  Asso- 
ciation would  pay  the  amount  of  said  trust 
deed,  and  release  and  discharge  Hatch  from  lia- 
bility therein.  That  In  pursuance  of  said  agree- 
ment, and  as  a  part  of  the  consideration  for  the 
said  premises,  and  as  a  part  of  the  purchase 
price,  the  said  amount  due  on  said  trust  deed 
was  paid  to  the  Deseret  Savings  Banlc,  and 
the  said  bank  thereafter  caused  a  release  and 
discharge  of  the.  said  trust  deed  to  tie  sent  to 
and  entered  for  record  with  the  coimty  re- 
corder of  Uintah  couiity,  where  the  premises 
are  situated.  That  at  the  time  of  such  pur- 
chase and  contract  made  by  plaintiffs  and 
their  predecessors  in  interest  to  which  plain- 
tiffs have  succeeded  in  Interest,  said  Hatch 
represented  to  said  plaintiffs  and  their  pred- 
ecessors In  Interest  that  there  were  no  Judg- 
ments outstanding  against  him  which  were  or 
might  be  liens  upon  said  prc^erty,  and  no 
transcript  of  the  judgment  aforesaid  «  any 
Judgment  had  ever  been  filed  in  the  recorder's 
office  of  Uintah  county,  and,  relying  upon  the 
representations  of  said  Hatch  that  said  prem- 
ises were  free  and  dear  from  all  liens.  Judg- 
ments, and  Incumbrances,  except  said  trust 
deed  to  the  Deseret  Savhigs  Bank,  and  hav- 
ing no  knowledge  whatever  to  the  ccmtrary, 
the  said  predecessors  In  interest  of  the  said 
plaintiffs  purcliased  said  property,  and  took  a 
deed  therefor  Octoljer  7,  1891.  It  was  further 
agreed  and  stipulated  as  facts  in  the  case  that 
the  plaintiffs  and  their  predecessors  in  inter- 
est by  their  acts  had  released  from  the  lieu 
of  the  trust  deed  all  said  lands  described  In 
plaintiffs'  complaint  except  that  part  convey- 
ed by  Hatch  to  plahitiffs  and  their  predeces- 
sors by  deed  dated  October  7,  1891,  which 
land  is  the  subject  of  this  litigation;  that  the 
balance  of  the  land  so  released  has  been  eold 
upon  appellants'  execution,  but,  outside  of  the 
exemption,  did  not  satisfy  said  execution.  It 
also  appears  from  the  testimony  that  a  Judg- 
ment docket  kept  In  the  First  judicial  district 
court,  where  such  judgment  was  entered,  con- 
tained the  names  of  judgment  debtors  enter- 
ed indiscriminately,  without  r^ard  to  any  al- 
phabetical order  required  by  the  statute.  Ex- 
ecution was  not  issued  upon  the  judgment  un- 
til September,  1894.  The  court  found  the 
facts  substantially  as  agreed  upon.  As  a  mat- 
ter of  law  the  court  found  the  facts  set  forth 
constituted  a  fraud  and  mistake  such  as  en- 
titled the  plaintiffs  to  equitable  relief,  and 
held,  In  consequence  thereof,  that  plaintiffs 
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Bliould  be  subrogated  to  the  rights  of  the  Des- 
eret  Savings  Bank  in  and  to  the  trust  deed 
paid  by  them,  and  that  as  such  equitable  mort- 
gagees the  plaintiffs  were  entitled  to  liave 
that  portion  of  the  premises  described  In  the 
complaint,  and  purchased  by  them,  and  levied 
upon  by  the  defendants,  sold  under  such  trust 
deed,  and  the  proceeds  thereof  applied— First, 
to  the  payment  of  the  costs  and  expenses  of 
this  proceeding;  second,  to  the  payment  of 
the  sum  of  ?3,000,  due  the  plaintiffs;  and  that 
the  balance,  if  any,  be  applied  to  the  satisfac- 
tion of  the  execution  of  Tootle,  Hosea  &  Co. 
against  Lorenzo  Hatch,— and  a  decree  was  en- 
tered accordingly.  From  this  judgment  and 
decree  this  appeal  is  talcen. 

Booth,  Lee  &  Gray,  for  appellants.    Thur- 
man  &  Wedgwood,  for  respondents. 

MINER,  J.  (after  staUng  the  facts).  It  ap- 
pears that  when  the  appellants  procured  their 
judgment  against  Hatch  the  trust  deed  was  a 
valid  lien  upon  the  propervy  hi  question  for 
upwards  of  $3,000,  and  the  judgment  was  sub- 
ject to  this  lien.  The  respondents  purchased 
the  land  In  good  faith,  relying  upon  the  repre-' 
sentations  of  Hatch  that  the  trust  deed  was 
the  only  Incumbrance  upon  It,  and  were  In 
utter  ignorance  of  the  judgment.  They  pur- 
chased the  land,  and  as  a  part  of  the  purchase 
price  paid  ofiC  the  trust  deed  for  the  benefit  of 
the  respondents,  and  not  for  the  appellants. 
The  position  of  the  appellants  In  the  meantime 
had  In  no  way  been  changed.  They  did  not 
take  their  judgment,  part  with  any  property, 
nor  do  any  act  in  reliance  upon  the  release  of 
the  trust  deed.  The  respondents  were  not  stran- 
gers, volunteers,  or  intermeddlers,  within  the 
rule  which  denies  a  remedy  by  way  of  subro- 
gation. Under  these  circumstances,  are  the 
appellants  In  a  position  where  they  can  take 
advantage  of  the  mistake  and  fraud,  and  be 
placed  in  a  better  position  because  of  it?  If 
the  Hen  of  the  trust  deed  Is  released  for  the 
benefit  of  respondents,  the  equities  of  both 
parties  are  preserved,  and  the  appellants  will 
have  what  they  had  when  the  judgment  was' 
obtained.  The  promise  on  the  part  of  the  re- 
spondents to  pay  the  judgment  was  solely  in 
consideration  that  they  should  obtain  and  ac- 
quire a  clear  title  to  the  land  purchased.  As 
the  consideration  failed,  the  promise  should 
not  be  enforced  In  equity  in  favor  of  appel- 
lants, when  their  position  has  been  In  no  way 
changed  because  of  the  release  of  the  trust 
deed.  The  general  principle  which  runs 
through  nearly  all  the  cases  of  this  character 
Is  that,  "when  the  legal  rights  of  the  parties 
have  been  changed  by  mistake,  equity  restores 
them  to  their  former  condition,  when  it  can  be 
done  without  interfering  with  any  new  right 
acquired  on  the  faith  and  strength  of  the  al- 
tered condition  of  the  legal  rights,  and  with- 
out doing  Injustice  to  other  persons."  To  ap- 
ply this  principle  in  this  case  Is  to  prevent 
manifest  injustice  and  hardship,  and  its  appli- 
cation win  Interfere  with  no  superior  Inter- 


vening equities.  In  Matzen  v.  Shaeffer,  65 
Cal.  81,  3  Pac.  92,  the  facts  are  nearly  identic- 
al with  the  facts  In  this  case.  In  that  case  It 
appears  that  "a  purchaser  of  land  subject  to 
a  mortgage  agreed  with  the  owner  and  mort- 
gagee to  pay  off  the  mortgage  debt  as  part 
consideration  for  the  purchase.  The  mortgage 
debt  was  paid  by  the  purchaser,  and  the  re- 
mainder of  the  purchase  price  to  the  owner, 
who  thereupon  conveyed  the  land  to  the  pur- 
chaser. Satisfaction  of  the  mortgage  was  en- 
tered on  the  record.  It  was  held  that  the 
transaction  operated  as  an  equitable  assign- 
ment of  the  mortgage  to  the  purchaser,  and 
was  a  lien  paramount  to  that  of  a  judgment 
entered  after  the  mortgage  and  before  the  en- 
try of  satisfaction."  In  the  case  of  Barnes  v. 
Mott,  64  N.  Y.  397,  the  court  held  In  a  slmihu- 
case  that:  "So  much  of  the  judgment  as  re- 
stores the  mortgage  upon  the  premises  now 
owned  by  the  plaintiffs,  paid  off  and  satisfied 
by  the  devisees  of  Burr,  the  then  owner,  and 
reinstates  the  same  as  a  lien  upon  the  mort- 
gaged premises,  prior  and  paramount  to  the 
lien  of  the  judgment  recovered  by  Orchard 
and  assigned  to  the  defendant,  is  clearly  right. 
Upon  payment  of  the  mortgage  by  the  then 
owners  of  the  premises,  they  were  entitled  to 
all  the  rights  of  the  mortgagee,  and  to  an  as- 
signment of  the  mortgage;  and,  having  caused 
the  same  to  be  satisfied  under  circumstances 
authorizing  an  Inference  of  a  mistake  of  fact, 
equity  will  presume  such  mistake,  and  give 
the  party  the  benefit  of  the  equitable  right  of 
subrogation.  To  do  so  in  this  case  is  to  pre- 
vent manifest  Injustice  and  hardship,  and  In- 
terferes with  no  superior  Intervening  equi- 
ties." This  doctrine  Is  sustained  by  the  great 
weight  of  authority,  altiiough  there  are  deci- 
sions to  the  contrary.  Barnes  v.  Camack,  1 
Barb.  392;  Pearce  v.  Buell  (Or.)  29  Pac.  78; 
Emmert  v.  Thompson  (Minn.)  52  N.  W.  31; 
Gatewood  v.  Gatewood,  75  Va.  407;  Yotmg  v. 
Morgan,  89  lU.  199;  Barnes  v.  Mott,  64  N.  Y. 
397;  Smith  v.  Dinsmoor,  119  111.  656,  4  N.  E. 
048;  Bryson  v.  Myers,  1  Watts  &  S.  420,  425: 
Hudson  V.  Dismukes,  77  Va.  242,  247;  Yaple 
V.  Stephens  (Kan.  Sup.)  14  Pac.  222;  2  Warv. 
Vend.  p.  858,  and  note  4;  Harris,  Subr.  S  81C; 
Backer  v.  Pyne  (Ind.  Sup.)  30  N.  E.  21.  Un- 
der the  facts  In  this  case  we  are  of  the  opinion 
that  the  respondents  are  within  the  rule  that 
whenever  It  is  equitable  that  a  security  should 
be  kept  alive  for  the  benefit  of  one  advancing 
money  to  pay  it  off,  and  new  rights  have  not 
attached  In  dependence  of  the  apparent  dis- 
cliarge  of  the  prior  security,  subrogation  will 
be  allowed.  In  arriving  at  this  conclusion,  we 
have  given  due  weight  to  the  able  argument 
on  the  part  of  counsel  for  the  appellants  to  the 
effect  that  one  who  assumes  a  debt  becomes 
primarily  responsible  for  it;  that  payment 
oiwrates  as  a  discharge,  and  that  the  securi- 
ties cannot  be  kept  alire  for  his  benefit  But, 
under  the  facts  In  this  case,  we  cannot  sub- 
scribe to  a  proposition  that  would  work  such 
hardship  and  Injustice  as  such  a  holding  would 
impose  upon  Innocent  parties  where  no  new 
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rights  have  been  created  on  the  faith  and 
strength  of  the  altered  condition  of  the  legal 
rights.  The  judgment  of  the  court  below  is 
affirmed,  with  costs. 

ZANE,  C.  J.,  and  BARTCH,  J.,  concur 


(9  Colo.  App.  25$) 

BELL  T.  KAUFMAN  et  al. 

(Court  of  Appeals  of  Colorado.    Feb.  8,  1897.) 

Sales  —  Insolvent  Bctub  —  Fraudulent  State- 

MBNT8— Replevin— Evidence  of  Intes- 

TioN— Instructions. 

1.  Where  a  buyer  is  insolvent,  and  makes  to 
the  seller  fraudulent  statements  as  to  bis  sol- 
vency, inducing  a  sale,  the  seller  may  rescind 
the  contract  and  retake  the  goods. 

2.  In  replevin  for  goods  sold,  where  the  proof 
of  false  representations  by  the  buyer  is  not  de- 
nied, and  there  is  proof  that  such  false  state- 
ments induced  the  sale,  the  testimony  of  the 
buyer  as  to  his  iiiteutions  in  making  them  is 
not  competent. 

3.  Possible  error  in  an  instruction  as  to  cred- 
ibility of  witnesses,  applicable  to  both  parties, 
is  not  ground  for  reversal  unless  prejudice  is 
shown. 

4.  In  replevin  for  goods  bought  under  fraud- 
ulent representations,  defendant  cannot  com- 
plain of  au  instruction  which  entitles  him  to  a 
verdict  if  he  got  the  goods  on  credit,  without 
making  any  false  statements  as  to  his  solvency, 
and  in  good  faith,  with  the  intention  of  paying 
for  them. 

Appeal  from  district  court.  Clear  Creek 
county. 

Replevin  by  Charles  Kaufman  and  another 
against  Josiah  ^.  Bell.  From  a  Judgment 
In  favor  of  plaintiffs,  defendant  appeals.  Af- 
firmed. 

A  suit  of  replevin  of  a  lot  of  ready-made 
clothing,  alleged  to  have  been  worth  $579, 
of  which  appellees  wera  the  original  owners. 
Appellant  was  sheriff,  and  seized  the  goods 
upon  a  writ  of  attachment  at  the  suit  of  I. 
L.  Bachofsky  against  David  Hepner.  Plain- 
tiffs filed  the  following  replication  to  the  an- 
swer of  the  appellant:  "That  said  David 
Hepner  was  not  the  owner  of  the  goods  and 
chattels  replevied  at  any  time.  Denyi  that 
said  goods  and  chattels  were  subject  to  levy 
under  attachment  of  I.  L.  Rachofsky.  That 
said  Hepner,  for  the  purpose  of  Inducing 
plaintiffs  to  sell  and  deliver  said  goods  to 
him,  represented  to  plaintiffs  that  he  was 
solvent,  and  worth  the  sum  of  $9,000  over 
and  above  all  his  liabilities,  and  that  all  his 
debts  and  liabilities  did  not  at  that  time 
amount  to  more  than  $3,000,  and  that  said 
representations  were  made  for  the  purpose 
of  obtaining  said  goods  on  time  credit.  That 
plaintiffs  relied  upon  said  representations, 
and  were  thereby  induced  to  sell  said  goods 
to  Hepner  on  credit.  That  said  representa- 
tions were  false,  and  by  Hepner  known  to 
be  so  at  the  time  they  were  made.  That 
Heimer  was  then  insolvent,  and  knew  him- 
self to  be  so.  That  at  the  time  when  said 
representations  were  made  the  said  Hepner 
was  indebted  to  one  I.  L.  Rachofsky  in  a 
sum  exceeding  $4,500,  and  to  one  Alexander 


Rlttmaster  In  a  sum  exceeding  $3,095,  and  to 
divers  other  persons,  unknown  to  plaintiffs, 

in  a  sum  exceeding  $ ,   and  that  said 

representations  were  made  with  intent  to  de- 
ceive and  defraud  the  plaintiffs.  That  plain- 
tiffs rescinded  the  sale  of  the  goods  and  chat- 
tels to  Hepner  Immediately  upon  the  discov- 
ery of  the  fraud  practiced  upon  them,  and 
did  Immediately  bring  their  action  to  recover 
possession  of  said  goods  and  chattels,  and 
that  the  purchase  price  of  the  same  nor  any 
part  thereof  has  been  paid  to  plaintiffs." 

The  case  was  tried  to  a  jury,  to  whom  the 
following  instructions  were  given  (Nos.  6  and 
8  being  the  only  ones  that  require  attention): 
"The  court  Instructs  the  jury  that  you  are 
the  judges  of  the  credibility  of  the  witnesses, 
and  the  weight  to  be  attached  to  the  testi- 
mony of  each  and  all  of  them,  and  you  are 
not  bound  to  take  the  testimony  of  any  wit- 
ness as  absolutely  true;  and  yon  should  not 
do  so  If  you  are  satisfied  from  all  the  facts 
and  circumstances  proved  on  the  trial  that 
such  witness  has  testified  falsely  in  any  mat- 
ter testified  to  by  him,  or  if  bis  testimony  Is 
contrary  to  the  experience  of  men  under  like 
circumstances."  "If  the  jury  believes  from 
the  evidence  that  Hepner  obtained  the  good^ 
in  question  from  the  plaintiffs  upon  credit, 
without  making  to  them  any  false  state- 
ments or  misr^resentations  as  to  his  finan- 
cial worth  or  ability  to  pay  for  said  goods, 
but  honestly  and  in  good  faith,  and  with 
the  Intention  of  paying  therefor,  then  your 
verdict  should  be  for  the  defendant  (Ex- 
cepted to  by  defendant.)"  The  following  in- 
structions were  asked  by  the  defendant  and 
refused  by  the  court:  "The  Jury  are  instruct- 
ed that  they  cannot  find  for  the  plaintiffs  in 
the  case  unless  they  believe  from  the  evi- 
dence— First,  that  Hepner  purchased  the 
goods  from  plaintiffs  upon  false  and  fraudu- 
lent represfentatlons  made  to  them  for  the 
purpose  of  obtaining  the  same,  and  without 
any  intention  of  paying  for  them;  and,  sec- 
ond, that  Rachofsky  and  Rlttmaster,  his  at- 
taching creditors,  had  knowledge  of  such 
fraudulent  purpose  upon  the  part  of  Hepner 
at  the  time  they  caused  their  writs  of  at- 
tachment to  be  levied.  And,  if  the  jury  find 
that  both  of  these  conditions  do  not  concur, 
their  verdict  must  be  for  the  defendant.  (Re- 
fused and  exception  taken.)  The  court  fur- 
ther instructs  the  jury  that  In  this  case,  before 
the  plaintiffs,  under  the  law,  would  be  allowed 
to  rescind  the  contract  of  sale  of  the  goods 
replevied,  they  must  believe  from  the  evi- 
dence that  Hepner  purchased  the  goods  with 
the  intent  never  to  pay  for  the  same;  and 
this  Intent  is  a  question  of  fact,  to  be  found 
by  the  Jury  from  all  the  circumstances  and 
surroundings  of  Hepner  at  the  time  when  be 
made  the  purchase.  (Refused  and  excepted 
to.)  The  court  Instructs  the  jury  If  they  be- 
lieve from  the  evidence  that  Hepner  pur- 
chased the  goods  from  the  plaintiffs,  and  at 
the  time  of  such  purchase  he  had  an  honest 
belief  that  he  had  the  financial  ability  to 
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pay  the  purchase  price  thereof,  and  that  he 
fully  intended  at  the  lnue  of  such  purchase 
to  pay  the  purchase  price  of  the  same,  then 
the  jury  may  talte  these  facts  into  consid- 
eration in  determining  the  character  of  the 
representations  made,  if  you  believe  from 
the  evidence  any  such  representations  were 
made  at  the  time  of  such  purchase.  (Refused 
and  exceptions  taken.)  The  jury  are  instruct- 
ed that  if  they  believe  from  the  evidence 
that  Racbofsky  and  Rittmuster,  the  attach- 
ing creditors  of  Hepner,  had  no  notice  of  the 
misrepresentations  of  Hepner  (that  is,  if 
they  believe  such  misrepresentations  were 
made  to  the  plaintiffs  In  this  suit)  concerning 
bis  financial  standing  and  the  conditions  of 
his  assets  and  liabilities  at  the  time  they 
caused  their  writs  of  attachments  to  be  lev- 
ied upon  the  goods  so  purchased,  then  they 
cannot  be  affected  by  such  representations, 
and  your  verdict  should  be  for  the  defend- 
ant. (Refused  and  exception  taken.)  The  jury 
are  instructed  that  the  plaintiffs  admit  In 
their  pleadings  the  Indebtedness  claimed  by 
the  attaching  creditors  against  Hepner  at 
the  time  of  the  commencement  of  their  action 
in  attachments,  and,  further,  the  plaintiffs 
do  not  charge  any  fraud  or  collusion,  as  be- 
tween said  attaching  creditors  and  Hepner, 
in  the  commencement  of  their  suit,  or  charge 
any  knowledge  upon  the  part  of  said  at- 
taching creditors  of  the  fraudulent  character 
of  Hepner's  purchase  from  the  plaintiffs,  and 
no  issues  are  made  up  between  the  parties 
to  this  action  concerning  the  same.  You  are 
therefore  to  consider  in  your  deliberations 
said  Indebtedness  as  bona  fide,  and  said  at- 
taching creditors  as  Innocent  of  any  fraud 
upon  the  part  of  Hepner,  If  you  believe  there 
was  such  fraud."  The  jury  found  for  the 
plaintiffs,  and  the  value  of  the  property  to 
be  $293.50.  Judgment  upon  the  verdict,  and 
an  appeal  to  this  court. 

C.  0.  Post  and  Alvln  Marsh,  for  appellant. 
A.  D.  Bullis,  for  appdlees. 

REED,  P.  J.  (after  stating  the  facts).  A 
great  mass  of  testimony  was  taken,  covering 
nearly  100  pages  of  printed  abstract,  and 
part  of  which  was  depositions  and  documen- 
tary. The  evidence  shows  conclusively  that, 
at  the  time  that  Hepner  purchased  the  goods 
in  question  from  appellees,  he  was  hopelessly 
Insolvent,  and  that  within  about  30  days  after 
the  last  purchase  he  was  closed  up  by  the 
sheriff;  also,  that  Hepner  made  to  appel- 
lees and  their  agent  false  and  fraudulent 
statements  in  regard  to  his  solvency,  the 
amount  he  was  worth,  and  his  liabilities.  It 
was  also  testified  by  appellees  and  Metz,  their 
agent,  that  the  sale  was  Induced  and  made 
by  appellees  upon  the  false  statements  of 
Hepner.  It  was  also  shown  that  the  goods 
were  delivered,  went  tato  the  general  stock 
of  Hepner,  upon  his  shelves,  and  were  iden- 
tified and  taken  out  of  the  stock  upon  writ  of 
replevin.    The   questions   presented   are   of 


law:  (1)  Whether  appellees  could,  under  the 
conditions  and  circumstances,  rescind  the  coo- 
tract  of  sale  and  retake  the  goods:  (2)  in  re- 
gard to  the  instructions  of  the  court  given  aixl 
refused.  There  are  several  minor  questioai 
presented  by  assignments  of  error  based  upon 
the  admission  and  refusal  of  evidence.  Al- 
though, perhaps,  the  rulings,  In  some  minor 
respects,  were  open  to  criticism,  we  can  Qui 
no  serious  error  that  could  have  prejudiced 
appellant  or  changed  the  result. 

One  supposed  error  may  be  briefly  exam- 
ined: Hepner  was  asked:  "Q.  At  tbe  time 
you  made  this  purchase  of  Kaufman  Bros. 
you  may  state,  at  that  time,  what,  if  any- 
thing, was  your  ability  to  pay  whatever  yon 
purchased  of  them?  (Objection  sustained.) 
Q.  State  why  you  did  not  continue  business? 
(Objection  sustained.)  Q.  State  if  you  ex- 
pected to  go  on  and  continue  business?  A 
Yes.  (Stricken  out)"  It  is  claimed  that,  for 
the  purpose  of  rebutting  the  presumption  of 
fraud,  the  explanatory  statements  should 
have  been  received.  We  cannot  see  that 
any  answers  that  might  have  been  givoi  ta 
the  questlcms  asked  would  have  had  that  ef- 
fect The  statements  made  to  Kaufman  w«« 
in  regard  to  bis  financial  condition, — that  be 
had  a  stock  worth  $12,000,  and  $2,000  or  $3,000 
in  available  book  accounts;  that  he  only 
owed  $3,000.  The  figures  were  given  by  Hep- 
ner, stated  as  facts.  If  absolutely  untrue, 
tbe  fact  must  have  been  known  to  taim.  Tbe 
rebuttal  could  not  be  explanatory  or  apolo- 
getic. Rebuttal  could  only  have  been  by  evi- 
dence that  he  never  made  such  statements, 
or  that  they  were  true.  If  false,  they  mi»t, 
of  necessity,  have  been  so  kno'wn  at  tbe 
time.  If  insolvent,  as  shown,  at  the  ttane, 
the  law  presumes,  and  tbe  jury  had  tbe  right 
to  presume,  that  the  statements  were  made 
fraudulently  for  the  purpose  of  obtaining  tbe 
goods.  In  support  of  the  contention,  ccninsd 
cite  1  Benj.  Sales,  8  630,  and  Pope  v.  Hart, 
35  Barb.  630.  In  the  first,  in  secUon  630,  tbe 
broad  general  rule  Is  stated  as  follows: 
"Fraud  renders  all  contracts  void  ab  initio, 
both  at  law  and  in  equity.  No  man  is  bound 
by  a  bargain  Into  which  he  has  been  deceived 
by  a  fraud,  because  assent  Is  necessary  to  a 
valid  contract,  and  there  is  no  real  assent 
where  fraud  and  deception  have  been  used 
as  Instruments  to  control  tbe  will  and  in- 
fiuence  the  assent"  See,  also,  Bank  ▼.  Hig- 
ginbottom,  9  Pet.  48;  Dtmcan  v.  McCnlloagta. 
4  Serg.  &  R.  483.  The  rule  is  also  stated  to 
be  that  the  fraud  that  warrants  the  rescission, 
and  renders  it  voidable  ad  initio,  was  be- 
lieved, acted  upon,  and  was  successful  in  de- 
ceiving; in  other  words,  that  without  the 
fraud  the  transaction  would  not  have  been 
made.  See  1  Benj.  Sales,  i  637.  In  Pope  v. 
Hart,  supra.  It  Is  held  that  a  party  cliarged 
with  an  intent  to  deceive  or  cheat  or  def  raod, 
or  with  fraud  and  deceit,  has  a  right  to  tes- 
tify in  his  own  behalf  that  he  did  not  Intn^ 
to  cheat,  deceive,  or  defraud,  and  that  the 
weight  of  such  testimony  was  for  the  jury; 
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but,  on  examtblng  the  case,  it  Is  found  to  be 
a  criminal  prosecution.  No  question  of  the 
ownership  of  property  or  rescission  of  a  con- 
tract of  sale  was  tnTolved.  If  sudi  a  rule  is 
to  prevail  in  cases  of  this  character,  a  party 
may  fraudulently  obtain  possession  of  prop- 
erty, «wear  afterwards  as  to  his  Intention, 
and,  if  believed,  establish  title,  when  a  differ- 
ent intention  was  clearly  dedudble  from  the 
facts  proved.  The  most  comprehensive  and 
concise  statement  of  the  law  of  this  case  is 
at  article  1116  of  the  Civil  Code  of  France: 
"Fraud  is  a  ground  for  avoiding  a  contract 
when  the  devices  practiced  by  one  of  the  par- 
ties are  such  as  to  make  it  evident  that  with- 
out these  devices  the  other  parties  would  not 
have  contracted."  The  decisions  in  Penn- 
sylvania and  Indiana  are  of  the  extreme  in 
favor  of  appellant.  In  Smith'  v.  Smith,  21 
Pa.  St  367,  and  Kodman  v.  Thalhelmer,  75 
Pa.  St.  232,  it  is  said:  "The  fraud,  to  avoid 
a  sale,  must  be  actual  artjflce  intended  and 
fitted  to  deceive."  In  Gregory  v.  Schoenell, 
55  Ind.  101,  the  court  said:  "In  such  a  case, 
to  establish  fraud  and  authorize  a  rescission 
of  the  contract  for  that  cause,  the  represen- 
tations made  must  bave  been  such  as  were 
calculated  to  deceive  a  person  of  common 
prudence.  They  must  have  been  false,  and 
known  to  be  false  at  the  time  by  the  person 
who  made  them;  and  the  person  to  whom 
they  were  made  must  have  bdieved  them  to 
be  true  and  relied  upon  them,  and  they  must 
have  been  the  inducement  which  caused  him 
to  part  with  liis  property.  A  fraud  by  which 
no  <me  is  deceived  is  harmless  In  law.  Ar- 
tifices which  do  not  deceive  do  not  warrant 
an  avoidance  of  the  contract."  Tested  by 
these,  the  case  made  by  appellees  brought  it 
within  the  rule.  As  before  stated,  these  are 
the  strongest  decisions  that  can  be  found  to 
support  the  contention  of  appellant.  That 
"it  is  not  necessary  that  the  false  representa- 
tions should  have  been  the  sole  cause,  or  even 
the  predominant  motive,  and  that  it  is  enough 
if  they  had  material  influence  upon  the  plain- 
tiff, though  combined  with  other  motives," 
see  Safford  v.  Grout,  120  Mass.  20;  Matthews 
y.  BUss,  22  Pick.  48;  Ruff  v.  Jarrett,  94 
IlL  475;  McAleer  v.  Horsey,  35  Md.  439; 
Hersey  v.  Benedict,  15  Hun,  282;  Add.  Cont 
U73;  Load  v.  Green,  15  Mees.  &  W.  216; 
White  V.  Garden,  10  0.  B.  919.  In  Pars. 
Cont.  *773,  it  is  said:  "It  is  clear  that  if  a 
purchaser  makes  false  representations  of  bis 
ability  to  pay,  his  property,  or  credit,  the  sale 
is  void,  and  no  title  passes,  as  between  the 
original  parties  to  the  contract,"— citing  Cary 
V.  Hotalling,  1  HiU,  311;  Andrew  v.  Die- 
terich,  14  Wend.  31;  Johnson  v.  Peck,  1 
Woodb.  &  M.  334,  Fed.  Cas.  No.  7,404;  Lloyd 
V.  Brewster,  4  Paige,  537.  In  addition  to 
what  has  been  before  said,  I  may  add  that 
where  there  is  direct  proof  of  false  repre- 
sentations, and  they  are  not  denied,  but  tac- 
itly admitted,  and  also  proof  that  such  false 
statements  induced  the  sale,  the  testimony 
of  the  party  as  to  his  intentions  in  malUng 


them  could  not  be  competent  to  divest  the 
injured  party  of  ownership  of  the  goods.  The 
facts  established  were  such  as  to  avoid  the 
sale  and  warrant  a  rescisslMi. 

Error  is  assigned  upon  the  sixth  instruction 
given  by  the  court.  It  is  contended  that  It 
is  not  the  law,  and  counsel  say:  "The  propo- 
sition that  the  jury  has  the  right  to  disbe- 
lieve such  witnesses  as  in  their  judgment, 
under  all  the  circumstances  in  the  case,  are 
unworthy  of  belief,  is  not  the  law."  This  is 
certainly  very  ambiguous.  There  is  no  at- 
tempt to  apply  it  to  any  witness  of  appellant, 
or  to  the  testimony  of  any  particular  fact, . 
and  the  Instruction  is  so  general  that  it  ap- 
plies equally  to  the  witnesses  of  appellees; 
and,  if  erroneous,  it  is  not  shown  that  it  in 
any  way  prejudiced  appellant.  Counsel,  in 
support  of  their  contention,  cite  Gottlieb  v. 
Hartman,  3  Colo.  53,  and  Insurance  Co.  v. 
Gray,  80  111,  28.  We  do  not  consider  those 
cases  applicable.  In  both  the  inference  from 
the  instruction  was  that  the  jury  might  will- 
fully disregard  the  testimony  of  any  witness, 
on  their  own  judgment  as  to  his  veracity. 
We  do  not  so  construe  the  instruction  in  ques- 
tion. Though  amplified  and  elaborated,  it 
only  amounts  to  the  well-established  rule  that 
the  jury  are  judges  of  the  credibility  of  wit- 
nesses, and,  in  determining  it,  were  to  con- 
sider the  situation  of  the  witness  in  regard 
to  the  controversy  and  the  circumstances 
"which  in  human  experience  are  known  to 
affect  perception,  memory,  and  judgment" 

Error  is  also  assigned  upon  the  eighth  in- 
struction, but  upon  examination  it  a];^>ears 
to  have  beea  clearly  in  favor  of  appellant, 
and  folly  as  strong  if  not  stronger  than  war- 
ranted. The  instructions  asked  by  appellant 
were  properly  refused.  Some  of  them  were 
clearly  objectionable.  Those  given  were  suf- 
ficient to  Inform  the  jury  in  regard  to  the 
law  of  the  case.  The  judgment  should  be 
afib'med.    Afiirmed. 


(9  Colo.  App.  202) 
FILBY  V.  TURNER. 
(Court  of  Appeals  of  Colorado.    Feb.  8,  1897.) 

Lost  IN9TBUMEST9— Trial— AHfiVMENT—EviDENCB 

— Rblbvaxct— Bakmless  Error. 

1.  A  note  destroyed  after  maturity  may  be 
sued  on  without  indemnity  being  given. 

2.  Where  plaintiff's  case  was  not  admitted 
in  its  entirety,  nnd  she  was  consequently  com- 
pelled to  offer  proof  in  order  to  entitle  her  to 
the  full  nraount  claimed,  defendant  did  not 
have  an  absolute  right  to  open  and  close  the 
argument. 

3.  Defendant  having  pleaded  want  of  con- 
sideration for  the  notes  in  suit,  plaintiff  at- 
tempted to  show  advances.  Defendant  tes- 
tified that  plaintiff  was  without  means,  and 
plaintiff,  in  denial,  stated  that  she  owned  a 
house  from  which  she  received  a  rental.  Hdit, 
that  it  was  harmless  error  to  permit  her  to 
testify,  for  the  purpose  of  showing  the  value 
of  the  house,  what  she  received  on  selling  it, 
long  after  the  occurrence  of  the  transactions 
in  suit. 

4.  It  was  irrelevant  on  the  plea  of  want  of 
consideration  that,  after  the  execution  of  the 
notes,  defendant  had  made  wills  in  which  be 
provided  liberally  for  plaintiff. 
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Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Agnes  Turner  against  Alfred  A. 
Fllby  on  notes.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    AfSrmed. 

Thomas  Ward,  Jr.,  John  H.  Reddln,  Fred 
T.  Baker,  T.  B.  Stuart,  and  Chas.  A.  Mur- 
ray, for  appellant.  Thos.  W.  Lipscomb, 
George  W.  Taylor,  and  George  L.  Hodges,  for 
appellee. 

BISSELL,  J.  This  judgment  rests  on  a 
verdict.  For  this  reason  the  outlines  and 
salient  features  of  the  case  will  serve  to  in- 
dicate the  legal  errors  asserted,  and  afford 
an  ample  basis  for  their  disposition.  In 
many  of  its  aspects  It  is  the  most  extraordi- 
nary case  which  has  ever  come  under  my 
observation.  No  evidence  can  be  found  in 
the  record  which  discloses  the  origin  or  mo- 
tive of  the  plaintiff's  case,  and  it  is  equally 
barren  of  testimony  which  serves  to  illus- 
trate and  explain  the  defendant's  theory.  I 
am  very  far  from  a  state  of  conviction  re- 
specting the  truth  of  either  story.  The  re- 
lations of  the  parties  are  left  unexplained, 
and  yet  the  odor  which  exudes  from  the  rec- 
ord suggests,  rather  than  discloses,  whaA  Is 
the  evident  situation.  The  only  excuse  I 
have  to  offer  for  these  preliminary  sugges- 
tions is  to  explain  the  difficulty  which  I  have 
in  stating  the  testimony  and  our  conclusions 
concerning  it,  and  in  assigning  reasons  for 
the  atfirmance  of  the  judgment. 

Agnes  Turner  came  to  Denver  from  Mon- 
treal early  In  the  year  1884.  In  April  she 
made  the  acquaintance  of  the  appellant,  Fll- 
by. She  was  at  that  time  married,  and  lived 
with  her  husband  in  a  somewhat  moderate 
way,  until  his  death,  which  occurred  a  year 
or  so  afterwards.  The  acquaintance  between 
Mrs.  Turner  and  FUby  continued  from  its 
commencement  until  the  happening  of  the 
events  which  will  be  narrated.  After  her 
husband's  death,  which  occurred  a  year  or 
so  after  she  arrived,  her  acquaintance  with 
Filby  grew,  and  they  remained  on  some- 
what Intimate  terms  until  the  disagreement. 
In  1893.  The  radical  differences  between 
the  statements  of  the  two  parties  to  the 
transaction,  who  were  the'  principal  witness- 
es In  support  of  the  main  facts,  will  readily 
appear  from  a  statement  of  the  Issues.  The 
suit  was  brought  on  two  promissory  notes 
alleged  to  have  been  made  in  June  and  Oc- 
tober, 1888,  for  the  sums  of  $500  and  $2,000, 
respectively,  and  due  two  years  and  three 
years  from  that  date,  with  interest,  together 
with  two  causes  of  action  which  alleged 
loans  of  $100  and  $105  at  different  dates, 
which  remained  unpaid.  This  was  iVhat  the 
plaintiff  sued  for.  The  defendant,  who  Is 
the  appellant,  Fllby,  admitted  that  he  gave 
a  note  for  $500,  which  he  had  not  paid, 
though  he  could  not  state  the  date  of  it,  nor 
answer  whether  It  was  correctly  described 
in  the  complaint.     Ue  then  set  up  that  the 


note  was  given  without  consideration,  and 
as  a  gift  from  him  to  the  plaintiff.  As  a 
defense  to  the  second  cause  of  action,  be  ad- 
mitted the  making  and  delivery  of  a  note  for 
the  sum  of  $2,000,  though  he  was  unable  to 
state  whether  the  description  In  the  com- 
plaint was  correct;  denied  that  It  was  given 
for  value;  and,  as  a  special  defense,  averred 
a  want  of  consideration  therefor.  For  a 
third  defense,  be  set  up  a  demand  by  Mrs. 
Turner  that  he  pay  his  note,  alleged  a  re- 
fusal, and  then  set  up  a  compromise  where- 
by he  paid  $700  to  get  rid  of  his  paper,  and 
then  averred  that  the  plaintiff  destroyed  the 
notes.  A  compromise  resulting  from  the 
same  facts  was  set  up  in  a  different  form. 
He  denied  the  third  cause  of  action,  with 
reference  to  the  loan  of  $100  in  May,  1898, 
but  admitted  the  loan  of  $105  in  July,  1893, 
and  averi^ed'  payment.  The  defendant  then 
proceeds  to  set  up  a  counterclaim,  consisting 
of  a  great  many  Items,  and  aggregating  $3,- 
443.25,  which  he  seeks  to  offset,  and  like- 
wise to  recover  a  judgment  for,  against  tbe 
plaintiff. 

This  statement  of  these  two  causes  of  ac- 
tion and  these  defenses  hint  at  what  is  oth- 
erwise hidden  in  the  record.  The  plaintiff 
went  <Hi  the  stand  to  support  her  complaint. 
She  was  unable  to  produce  the  notes,  but  un- 
dertook to  describe  them,  state  their  terms. 
and  on  this  proof  obtain  a  judgment.  It  is 
highly  probable  she  would  have  been  total- 
ly unable  to  recover  on  the  proof  wblcb  she 
made  but  for  the  admissions  contained  in 
the  defendant's  answer  and  his  statements 
on  the  stand.  Significant  as  It  is,  and  un- 
usual as  it  may  be,  the  defendant  admitted 
giving  Mrs.  Turner  two  notes  of  the  sums 
which  she  said  these  notes  called  for,  and 
running  for  tbe  time  and  with  the  interest 
which  she  stated.  In  the  face  of  this  ad- 
mission, Mrs.  Turner  was  entitled  to  Jndg- 
ment  for  the  amount  of  the  notes  which  was 
her  cause  of  action,  unless  they  were  de- 
feated by  his  testimony.  In  stating  tbe  case 
we  are  pursuing  very  much  the  line  adopted 
on  the  trial.  The  plaintiff  offered  very  little 
proof,  although  sjie  W£ls  compelled  to  offer 
some  In  order  to  obtain  a  judgment,  and  the 
defendant  then  undertook  to  establish  his 
plea  of  a  want  of  consideration.  According 
to  his  testimony,  from  a  very  early  date  aft- 
er the  commencement  of  their  acquaintance 
Fllby  furnished  Mrs.  Turner  money.  It  was 
in  various  amounts  and  items,  and  at  differ- 
ent times,  sometimes  in  considerable  sums, 
and  other  times  in  small  amounts.  The  finan- 
cial situation  between  the  parties  continaed 
until  the  execution  of  these  notes.  In  1889. 
Mrs.  Turner  denied  that  Fllby  gave  her  any 
money  as  he  stated  It,  and  would  endeavor 
to  convey  the  impression  that  she  was  the 
financially  responsible  person,  and  loancid 
him  money.  Fllby  denied  there  was  any 
consideration  for  the  notes,  and  Mrs.  T^MTier 
attempted  to  show  advances.  As  we  read 
the  testimony,— and  we  have  taken  the  tron- 
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Ue  to  read  tbe  bill  of  exceptions,— we  are 
vinable  to  find  in  Mrs.  Turner's  testimony 
anytliing  tliat  convinces  us  ttiat  slie  ad- 
vanced Fllby  $2,500.  Yet  we  are  not  at  lib- 
erty to  reverse  this  case  on  our  conclusions 
in  this  respect,  because  the  Jury  found  oth- 
erwise. All  we  are  permitted  to  say  is  that 
we  shall  accept  the  verdict  of  the  jury  as 
conclusive,  and  assume  that  there  was  a  con- 
sideration which  warranted  a  recovery  on 
the  notes,  unless  the  defendant  succeeded  in 
establishing  his  counterclaim  or  his  defense 
of  a  settlement. 

Filby's  testimony  respecting  his  various  ad- 
vances and  payments  was  neither  coherent, 
consistent,  nor  clear.  We  are  not  greatly 
surprised  that  the  jury  refused  to  accept  his 
statements.  He  certainly  lacked  the  exact, 
precise,  and  accurate  methods  which  charac- 
terized the  records  produced  by  the  plaintiff, 
and  he  seems  not  to  have  exercised  that 
wise  forethought  which  is  a  distinguishing 
characteristic  of  a  calculating,  prudent  per- 
son. In  other  words,  Filby  laclced  books 
and  proof,  and  he  was  entirely  unable  to 
convince  the  jury  that  he  bad  advanced  the 
various  sums  to  Mrs.  Turner  by  way  of  loans 
or  advancements,  as  he  contended.  Tbe  only 
remaining  thing  in  the  testimony  with  which 
we  are  at  all  concerned  Is  the  destruction  of 
the  paper  on  which  the  suit  was  brought. 
The  notes  were  not  produced.  We  must  ac- 
count for  their  nonappearance.  There  are 
two  ways  In  which  this  might  be  done,  ei- 
ther one  of  which  could  be  adopted,  and 
neither  one  of  which  Is  probably  \n  exact 
accord  with  the  facts.  One  is  the  story  told 
by  the  plaintiff,  and  the  other  is  the  story 
told  by  tbe  defendant.  According  to  the  de- 
fendant's story,  before  one  of  the  notes  fell 
due,  Mrs.  Turner  had  borrowed  some  money 
from  the  People's  Bank,  and  put  up  Filby's 
$2,000  note  as  collateral.  This  was  ade- 
quate banking  security,  because  at  that  time 
Filby  was  reported  to  be  worth  a  good  many 
thousands  of  dollars,  and  in  receipt  of  a  rent- 
al Income  of  four  to  six  thousand  dollars  a 
year,  and  the  banks  were  quite  ready  to  ac- 
cept his  paper.  This  was  what  led  to  this 
litigation.  When  Mrs.  Turner's  note  fell  due 
in  the  bank,  a  notice  of  that  fact,  and  that 
his  note  for  $2,000,  as  security,  was  hypothe- 
cated, was  sent  to  Filby's  bouse,  and  fell 
Into  his  wife's  bands.  It  led  to  a  slight  fam- 
ily jar,  and  the  conveyance  of  all  his  real 
estate  to  bis  wife.  On  the  receipt  of  this 
notice,  for  some  reason  which  It  is  impossi- 
ble for  us  to  explain  or  understand,  Filby 
consulted  with  tbe  present  counsel  for  tbe 
plaintiff,  who  advised  him  to  pay  tbe  note. 
He  accepted  tbe  advice,  went  to  the  bank, 
and  paid  $500  in  cash,  and  gave  his  note  for 
the  difference,  and  then  requested  tbe  cash- 
ier to  deliver  to  him  his  own  note.  This  the 
bank  officer  declined,  because  it  appeared 
to  be  Mrs.  Turner's  property,  and  she  took 
it  Afterwards  the  parties  met  at  Mrs. 
Turner's  house.     Filby  says  he  went  there  to 


get  the  notes  which  Mrs.  Turner  bad  agreed 
to  surrender.  She  says,  on  the  other  hand, 
that  he  came  tb^re  both  to  get  the  notes  and 
to  execute  a  new  note  of  $1,800,  which  would 
represent  the  difference  between  the  amount 
which  he  paid  and  the  sum  represented  by 
the  paper.  Filby's  version  does  not  accord 
with  the  verdict.  When  he  arrived,  Mrs. 
Turner  produced  the  notes,  and  delivered 
them  to  Fllby.  So  she  says.  Filby  states 
that  she  destroyed  them,  and  threw  them  in 
the  grate.  Both  agree  that  the  notes  were 
torn  in  pieces,  put  in  the  grate,  and  burnt 
up  by  a  match  which  Filby  struck.  This  in- 
clines us  very  much  to  believe  that  the  $700 
was  paid  under  the  agreement  for  the  sur- 
render and  cancellation  of  tbe  original  pa- 
per. At  that  time  the  parties  seem  to  have 
quarreled.  Filby  declined  to  do  anythmg 
further,  and  left  tbe  bouse.  He  started  to 
have  a  conference  with  the  attorney,  but  dis- 
covered that  he  was  employed  for  Mrs. 
Turner,  and  be  proceeded  to  obtain  other 
counsel.  Acting  on  their  advice,  be  declined 
to  pay  the  notes,  and  Mrs.  Turner,  as  she 
threatened,  brought  suit  She  obtained  this 
judgment  and  we  have  been  unable  to  dis- 
cover any  legal  reason  why  she  should  not 
garner  tbe  harvest. 

The  errors  assigned  on  this  record  are  of 
tbe  most  meager  proportions.  There  were 
some  objections  to  the  introduction  of  testi- 
mony, and  some  questions  were  asked  which 
it'  would  not  have  been  error  to  permit  tbe 
witnesses  to  answer,  but  the  refusal  to  ad- 
mit the  testimony  constitutes  no  serious  er- 
ror which  warrants  the  reversal  of  tbe  case. 
We  are  not  called  on  to  state  tbe  entire  case, 
tbe  questions  asked,  or  the  testimony  offered 
In  order  to  demonstrate  this  fact.  Tbe  ml-' 
Ings  as  to  the  greater  part  of  It,  in  any 
event,  constitute  Immaterial  error,  and  such 
errors  we  seldom  feel  compelled  to  discuss. 

The  appellant  insists  that  tbe  procedure  to 
recover  on  tbe  lost  note  was  Inaccurate,  and 
cannot  be  maintained.  We  do  not  agree 
with  appellant's  theory  on  the  law  respect- 
ing commercial  paper.  At  the  common  law, 
suit  could  not  be  brought  on  a  lost  note,  re- 
gardless of  its  circumstances  or  conditions, 
because,  as  a  general  proposition,  the  plain- 
tiff must  give  Indemnity  in  order  to  become 
entitled  to  judgment,  and  the  court,  at  the 
common  law,  was  powerless  to  enter  the 
proper  decree  or  make  the  proper  order  to 
protect  the  defendant  The  reason  for  the 
rule  no  longer  exists.  All  cases,  both  law 
and  equity,  are  tried  by  the  same  court,  and 
before  the  same  judges,  who  have  full  power 
to  enter  any  order  or  any  decree  which  may 
be  necessary  for  tbe  enforcement  of  tbe 
rights  of  one  or  the  protection  of  the  Inter- 
ests of  the  other.  Under  these  circumstan- 
ces, we  would  certainly  be  inclined  to  disre- 
gard the  common-law  rule  if  it  was  applica- 
ble to  a  case  of  this  description.  But  we 
do  not  so  read  tbe  law.  Wherever  a  note  is 
past  due,  so  that  no  action  can  be  brought 
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by  an  Innocent  holder  against  the  defendant, 
or  where  it  is  shown  to  have  been  destroyed 
or  to  have  been  indorsed  after  maturity,  the 
modem  authorities  seem  to  recognize  the 
right  of  the  owner  to  bring  suit  on  the  lost 
paper,  without  giving  a  bond  of  Indemnity. 
Mackey  v.  Mackey,  16  Colo.  134,  20  Pac.  554; 
2  Daniel,  Neg.  Inst  H  1481,  1482;  Pars. 
Notes  &  B.  (2d  Ed.)  c.  9,  i  3. 
.  According  to  the  evidence  of  both  i>arties 
in  this  case,  the  notes  were  burnt  up.  They 
never  could  rise  in  judgment  against  the  mak- 
er. They  were  past  due,  and  the  rule  re- 
quiring indemnity  before  brhiging  a  suit  on  a 
lost  note  was  not  applicable.  There  was  a 
difference  between  the  stories  told  by  the 
plaintiff  and  defendant  respecting  the  de- 
struction. According  to  the  defendant's  sto- 
ry, the  plaintiff  destroyed  them;  according 
to  the  plaintiff's  story,  the  defendant  de- 
stroyed them.  If  the  last  were  true,  the 
plaintiff  might  recover.  If  the  other,  there 
are  several  cases  in  this  country  which  hold 
that  she  could  not  recover,  having  volunta- 
rily destroyed  the  promise.  In  any  event,  it 
would  require  most  extraordinary  proof  of 
good  faith  on  the  part  of  the  plaintiff  to  per- 
mit her  to  recover  on  a  note  which  she  had 
herself  destroyed.  The  Jury  were  correctly 
Instructed  on  this  subject  if  the  question  is 
preserved.  In  any  event,  it  does  not  appear 
in  the  record  to  have  been  called  to  the  at- 
tention of  the  court,  and  it  is  utterly  unavail- 
able for  the  purpose  of  this  appeal. 

On  the  conclusion  of  the  testimony,  the  de- 
fendant asked  the  privilege  of  opening  and 
closing  the  case.  The  right  was  refused  blm, 
and  this  Is  assigned  as  error.  We  do  not 
believe  the  court  erred.  The  plaintiff's  case 
was  not  admitted  In  its  entirety;  hence  she 
was  compelled  to  offer  proof  in  order  to  en- 
title herself  to  a  judgment  for  the  amount 
which  she  claimed.  Having  left  the  onus  on 
her  as  to  any  one  of  her  causes  of  action,  the 
defendant  did  not  acquire  the  absolute  right 
to  open  and  close  the  case  to  the  jury. 

The  only  two  questions  of  evidence  which 
have  occasioned  the  court  any  difficulty  are 
those  which  relate  to  the  proof  offered  by  the 
plaintiff  concerning  the  sale  of  a  house  at 
Montreal.  During  the  progress  of  the  trial, 
and  in  order  to  show  a  reason  for  the  ad- 
vancements of  money  which  B'tlby  claimed  he 
made  from  time  to  time,  he  stated  that  the 
plaintiff  was  without  means,  and  required  as- 
sistance, which,  according  to  his  testimony, 
was  the  real  motive  which  Influenced  this 
benevolent  gentleman  to  advance  considerable 
sums  to  his  friend.  To  counterbalance  this 
testimony,  the  plaintiff  undertook  to  prove 
that  she  came  here  with  a  good  deal  of  money, 
and  that  quite  a  considerable  sum  of  money 
had  been  received  afterwards  from  Canada. 
Her  stories  are  marvels  of  Ingenuity,  but 
they  lack  some  elements  which  commend 
themselves  to  people  familiar  with  business  af- 
fairs. She  had  a  financial  agent  here  by  the 
name  of  Heinricbs,  who  is  dead,  and  with 


whom  she  deposited  a  good  deal  of  money. 
In  1889,  however,  when  she  received,  accord- 
ing to  FUby's  testimony,  considerable  sums 
from  him,  she  opened  a  bank  account,  and 
became  a  business  woman.  We  do  not  find 
it  necessary  to  discuss  where  the  troth  lies 
with  reference  to  this  matter,  because  the 
only  inquiry  is  as  to  the  admissibility  of  this 
particular  testimony  concerning  her  owner- 
ship of  property  In  Montreal.  She  testified 
that  she  owned  a  house  there,  from  which 
she  was  in  receipt  of  rents,  and  was  otherwise 
a  woman  of  means.  We  think  this  testimony 
entirely  legitimate  to  overcome  the  proof 
which  Pilby  offered  concerning  her  i)ecunlary 
condition.  In  the  progress  of  her  case,  the 
deed  to  the  Montreal  property,  which  she  ex- 
ecuted in  the  sale  of  it,  was  offered  in  evt 
dence,  and  she  was  asked  to  state  the  smn 
which  she  received  for  the  property.  The 
deed  was  properly  produced  and  offered,  and 
the  only  thing  open  to  objection  was  the  proof 
respecting  the  consideration  paid.  There  is 
some  doubt  about  this,  because  the  sale  was 
made  long  after  the  notes  were  executed,  and 
long  after  the  various  advancements  testj- 
fled  to  by  Filby.  Since  the  deed  itself  and 
the  proof  respecting  her  ownership  w«e  ad- 
missible, we  are  not  of  the  opinion  that  this 
proof  respecting  the  sum  received  worked  any 
Injury  to  the  defendant,  or  was  prejudicial  to 
his  case.  If  It  be  conceded  she  had  the  right 
to  show  that  she  owned  prc^wrty,  and  the 
rent  she  was  getting  from  It,  this  concession 
renders  the  proof  of  its  sale  of  very  little  con- 
sequence. The  evidence  that  it  brought 
$4,500  was  perhaps  not  the  best  way  of  prov- 
ing the  value,  bat  it  did  not  so  far  operate  to 
the  prejudice  of  the  defendant  as  to  compel 
us  to  reverse  the  case. 

The  other  evidence  to  which  we  have  ad- 
verted is  that  which  was  offered  to  prove 
that  after  the  giving  of  the  notes,  and  ooce 
to  Mrs.  Turner's  knowledge,  Filby  made  a 
couple  of  wills,  by  which  lie  attempted  to 
provide  for  his  neighbor.  In  one  be  left  her 
$5,000,  and  \n  the  other  provided  her  with  a 
more  substantial  competence  of  $10,000.  The 
evidence  was  excluded,  and  this  rejection  la 
complained  of.  We  do  not  discover  the  r^ 
evancy  or  pertinency  of  this  testimony  under 
the  Issues.  The  defendant  did  not  admit  the 
making  of  the  notes,  and  aver  ttiat  they  wov 
given  as  a  protection  for  Mrs.  Turner's  ben- 
efit in  case  of  his  death;  nor  did  he  plead  any 
other  defense  to  the  paper  than  a  simple  bu^ 
of  consideration.  If  the  wills  had  been  pro- 
duced and  received,  this  would  in  no  maimer 
have  tended  to  support  his  plea.  The  fiurt 
that  he  had  made  a  will  or  two  wiUs  in  fa- 
vor of  Mrs.  Turner,  by  which  she  was  de- 
vised to  a  very  considerable  sum,  would  In 
no  manner  tend  to  show  a  want  of  considera- 
tion for  the  giving  of  the  notes.  The  notes 
were  executed  and  delivered.  They  matured 
at  very  short  intervals,  according  to  the  life 
of  commerdal  paper,  and  bore  interest.  Pa- 
per of  this  sort  is  not  set  afloat  without  sub- 
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stantlal  reasons,  and,  when  such  paper  is 
given,  the  person  who  makes  it  and  delivers 
it,  if  he  wants  to  defend  because  there  Is  a 
lack  of  consideration  for  its  delivery,  must  be 
prepared  with  proof  which  shall  convince  the 
Jury  to  whom  the  Issue  Is  submitted. 

We  are  unable  to  discover  any  errors  which 
Inhere  hi  the  record  of  sufficient  consequence 
to  compel  or  justify  the  reversal  of  the  Judg- 
ment, which  will  accordingly  be  affirmed.  Af- 
flrmeid. 


(9  Colo.  App.  ISS) 

COOPBR  V.  GERMAN  NAT.  BANK  OP 
DENVER  et  al. 

(Court  of  Appeals  of  Colorado.    Feb.  8,  1897.) 

New    Parties— Role   fob   Maeino— Phomissokt 
Note— EviDESOB. 

1.  Where  the  indorsee  of  a  note  sued  the 
makers  thereon  without  joining  the  indorser 
as  a  defendant,  as  he  may  do  under  Civ.  Code, 
§  13,  there  is  no  authority  for  making  such  in- 
dorser  a  party,  at  the  instance  of  the  defend- 
ants, under  a  pleading  setting  up  matters  cre- 
ating equities  between  defendants  and  the  in- 
dorser  which  render  him  liable  for  one-half 
of  the  note,  bnt  which  constitute  no  defense 
as  against  the  plaintiff. 

2.  A  note  cannot  be  impeached  by  an  oral 
agreement,  contrary  to  its  terms,  alleged  to 
have  been  made  at  the  time  of  its  execution. 

Appeal  from  district  court,  Arapahoe  county. 

Action  by  the  German  National  Bank  of 
Denver  against  James  M.  Patridc  and  W.  P. 
Patrick  on  a  note.  At  the  instance  of  de- 
fendants, Job  A.  Cooper  was  made  a  defend- 
ant. From  a  judgment  against  him,  defend- 
ant Cooper  appeals.    Reversed. 

June  21,  1888,  James  M.  and  W.  F.  Patrick 
made  their  joint  promissory  note,  payable  to 
the  order  of  appeUant  90  days  after  date,  for 
$2,500  and  Interest.  Some  Ume  after  Its  ma- 
turity it  was  Indorsed  by  appellant,  and  be- 
came the  property  of  the  German  National 
Bank.  In  August,  1890,  the  bank  brought 
suit  against  the  makers  to  collect  the  money. 
The  complaint  Is  In  the  ordinary  form.  Only 
one  allegation  requires  notice,  which  is  that 
the  note  was  Indorsed  and  became  the  prop- 
erty of  the  bank  before  Its  maturity.  It  was 
conceded  that  such  was  not  the  fact,  the  trans- 
fer having  been  made  long  after  maturity. 
Defendants  answered,  admitting  the  making, 
delivery,  and  Indorsement  of  the  note,  after 
which  appears  the  following:  "And  for  a 
second  defense,  and  as  well  by  way  of  cross 
complaint  against  Job  A.  Cooper  and  the 
Little  Granger  Ditch  Company,  whom  the  de- 
fendants now  here  ask  may  be  made  parties 
to  this  suit,  the  defendants  allege:  That  at 
the  time  of  the  execution  of  the  said  promis- 
sory note,  and  for  a  long  time  before  and 
afterwards,  the  said  Job  A.  Cooper,  in  the 
complaint  herein  described  as  the  payee  in 
the  said  promissory  note  named,  was  the 
cashier  of  the  plaintlfT,  and  as  such,  and  by 
virtue  of  the  authority  conferred  upon  him 
by  the  said  office,  and  as  well  by  the  assent 
and  action  of  the  stockholders  and  directors 
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of  the  plaintiff,  had  general  maimgement  and 
charge  of  the  affairs  of  the  plaintiff,  and  man- 
aged and  conducted  Its  business  in  all  re- 
spects. That,  prior  to  and  at  the  time  of 
the  giving  of  the  note  in  the  said  complaint 
mentioned,  the  Said  Cooper  and  these  def^id- 
ants  were  interested  in  a  certain  irrigation 
ditch  situated  in  the  counties  of  Jefferson  and 
AraiMiboe,  in  the  state  of  Colorado,  known 
and  called  the  'Little  Granger  Ditch,*  which 
said  ditch  was  owned  by  a  certain  corporation 
called  the  'Little  Granger  Ditch  Oomi)any.' 
That  the  interest  of  said  defendants  and  said 
Cooper  In  said  ditch  was  as  stockholders  in 
said  company,  and  through  the  fact  that  said 
Cooper  and  these  defendants  were  the  own- 
ers of  lands  under  said  ditch.  That  at  about 
the  time  of  the  date  of  said  note,  and  for  some 
time  prior  thereto,  the  said  Little  Granger 
Ditch  Company  was  In  embarrassed  circum- 
stances, and  had  a  large  number  of  debts  out- 
standing, and  had  no  funds  to  pay  the  same, 
and,  in  order  to  procure  water  to  be  carried 
in  the  said  ditch.  It  was  necessary  to  make 
divers  expetidltures  for  Improvements  there- 
ia  and  thereupon.  That  said  Cooper,  behig 
the  largest  6to<^holder  In. the  Little  Granger 
Ditch  Company,  and  as  well  one  of  the  lar- 
gest landowners  under  the  said  ditch,  and 
these  defendants  being  likewise  interested  in 
said  company,  and  owners  of  land  under  the 
said  ditch,  and  these  defendants  and  the  said 
Cooper  being  desirous  that  the  said  Improve- 
ments might  be  made  upon  said  ditch,  and 
the  said  debts  paid.  In  order  that  water  might 
be  run  through  said  ditch  to  irrigate  and  wa- 
ter the  lands  of  said  Cooper,  and  these  de- 
fendants and  the  said  ditch  company  having 
prior  to  that  time  voted  to  Issue,  and  having 
Issued,  in  due  form  of  law,  its  certain  bonds 
and  obligation,  secm%d  by  mortgage  upon 
the  said  ditch,  to  the  extent  and  sum  of  fif- 
teen thousand  dollars,  which  snld  bonds  It 
was  offerhig  for  sale,  but  was  then  unable 
to  sell,  the  said  Cooper  did  propose  to  these 
defendants  that  he  and  the  said  defendants 
should  and  would  give  their  pcomissory  note 
to  said  bank,  and  procure  thereon  from  said 
bank  the  sum  of  twenty-flvc  hundred  dollars, 
and  advance  the  same  to  the  said  Little  Gran- 
ger Ditch  Company,  for  the  purpose  of  en- 
abling it  to  iiay  off  said  debts  and  make  said 
improvements.  Thereupon,  these  defendants 
having  accepted  said  proposition,  it  was 
agreed  that  the  said  bonds  should  be  placed 
in  the  hands  of  the  said  Cooper  as  security  for 
the  payment  -of  the  said  note,  and  thereupon 
the  said  bonds  were  placed  in  the  hands  of 
said  Cooper  as  security  for  the  payment  of 
the  said  note.  That  when  these  defendants 
came  to  join  with  the  said  Cooper  In  the  mak- 
ing of  said  note,  as  proposed  by  him,  the  said 
Cooper  represented  and  pretended  unto  the 
said  defendants  that,  owing  to  his  being  cash- 
ier of  the  said  bank,  it  would  be  impixtper  for 
him  to- join  with  them  In  making  said  note, 
or  as  one  of  the  makers  thereof,  and  sug- 
gested  to  and    requested  of   and  procured 
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these  defendants  to  make  the  said  note  to  his 
order,  he,  the  said  Cooper,  then  and  there 
undertalUng,  protnishig,  and  agreeing  that 
he,  the  said  Cocker,  notwithstanding  he  should 
appear  in  the  said  note  as  the  payee  thereof, 
and  would  to  all  appearances  be  merely  au 
iadorser,  would  be  liable  to  the  said  bank  as  a 
maker  of  the  said  note,  and  that  the  said 
bank  should  take  and  hold  said  note,  as 
against  him,  the  said  Cooper,  and  these  de- 
fendants, with  full  knowledge  and  upon  the 
understanding  that  the  defendants  would 
only  be  called  upon  to  pay  one  half  of  the 
said  note,  and  that  the  said  Cooper  was  to 
pay  the  other  half  of  said  note,  and  that  these 
defendants  executed  and  delivered  said  note 
only  upon  the  said  understanding  and  agree- 
ment, and  that  said  bank  had  full  knowledge 
thereof  through  the  said  Cooper,  Its  cashier, 
who  acted  for  it  In  that  behalf,  and  that  these 
defendants  are  only  liable  to  pay  one  half  of 
the  said  note,  and  that  the  said  Cooper  is  lia- 
ble for  the  other  half  thereof,  and  should  be 
made  a  party  defendant  in  this  action.  That 
the  said  Cooper  has  not  made  or  given  to 
these  defendants  any  account  of  the  said 
bonds,  and  that  the  amoimt  due  upon  said' 
note  Is  a  lien  upon  the  said  bonds  in  the  hands 
of  the  said  Cooper  or  the  said  bank,  which- 
ever holds  the  same.  And  these  defendants 
say  tliat  the  ends  of  justice  require  that  the 
said  Cooper  and  the  Little  Granger  Ditch 
Company  should  be  made  parUes  to  this  ac- 
tion, and  that  the  judgment  herein  in  favor 
of  the  said  bank,  If  It  be  now  the  owner  of 
said  note,  should  be  as  well  against  the  said 
Cooper  as  against  these  defendants,  and  should 
be  against  these  defendants  for  only  one  half 
of  the  said  note,  and  should  be  against  the 
said  Cooper  for  the  other  half.  And  these  de- 
fendants say  that  they  now  are,  and  at  all  times 
have  been,  ready  and  willing  to  pay  to  the 
said  bank  their  one-half  the  said  note,  and 
have  offered  to  pay  the  same,  and  now  offer 
to  pay  the  same.  Wherefore  these  defend- 
ants pray  judgment  that  they  may  be  declared 
to  be  liable  for  only  one-half  of  the  amount 
due  upon  the  said  promissory  note,  and  that. 
If  found  liable  for  the  whole  thereof,  that 
they  have  judgment  over  against  the  said 
Cooper  for  one-half  thereof,  and  that  the 
amount  found  due  upon  the  said  note  may  be 
adjudged  and  decreed  to  be  a  lien  upon  said 
fifteen  thousand  dollars*  worth  of  bonds  of 
the  Little  Granger  Ditch  Company,  and  that 
the  same  may  be  required  to  be  by  the  said 
Cooper  or  the  said  bank  broug&t  Into  court, 
and  be  sold  and  disposed  of,  under  the  order 
of  the  court,  to  pay  the  amount  for  which 
judgment  may  be  rendered  against  these  de- 
fendants in  tlds  action;  for  ail  other  proper 
relief,  and  for  their  costs." 

An  order  was  made  by  the  court  making 
appellant  and  the  Little  Granger  Ditch  Com- 
I«ny  defendants.  Summons  was  issued  and 
served  upon  appellant.  The  proceeding  mak- 
ing appellant  a  defendant  was  resisted,  and  an 
exception  taken.     Nothing  appears  In  the  rec- 


ord to  show  what,  if  any,  proceeding  was  taken 
against  the  ditch  company.  Oounsd  then 
moved  the  comi:  to  dismiss  the  proceeding 
against  appellant,  the  motion  containing  the 
following  grounds:  "First  Because  he,  the 
said  Cooper,  is  not  a  proper  party  to  the  said 
action,  and  was  erroneously  and  irregulariy 
brought  into  the  said  action  on  the  applicatioa 
of  James  M.  Patrick  and  W.  F.  Patrick,  de- 
fendants herein,  without  authority  of  law. 
Second.  Because  no  cause  of  action,  and  no 
ground  of  recovery,  of  whatever  l^lnd  or  char- 
acter, is  set  forth  or  alleged  against  him,  the 
said  Cooper,  by  or  In  the  plalntifTs  complaint  in 
this  action,  and  no  right  of  recovery  or  right 
of  action  is  shown  to  exist  against  him  in  favor 
of  the  said  plaintiff.  Third.  Because  he,  the 
said  Cooper,  is  not  in  any  sense  a  neces«rr 
or  proper  party  to  the  said  action,  either  by 
anything  appearing  from  the  complaint  in  the 
said  action,  or  from  anything  appearing  in  the 
answer  or  petition  of  the  defendants  James  M. 
Patrick  and  W.  F.  Patrick.  Fourth.  Because, 
upon  the  face  of  all  the  pleadings  on  file  hi 
this  cause,  it  appears  that  the  said  Cooper  is 
not  In  any  manner  Interested  in  the  said  ac- 
tion, nor  is  he  in  any  sense  a  proper  party 
herein,  and,  if  there  be  any  claim  or  demand 
against  him  In  favor  of  the  said  defendants 
James  M.  Patrick  and  W.  F.  Patrick,  it  is  a 
matter  wholly  between  them  and  the  said 
Cooper,  to  be  settled  between  them  only  In  ap- 
propriate proceedings  for  that  purpose." 

The  motion  was  denied,  and  an  exception 
taken.  Appellant  then  answered  as  follows: 
"Now,  on  this  day,  comes  Job  A.  Cooper,  wlio. 
pursuant  to  an  order  of  the  court  herein,  issued 
at  the  instance  of  the  defendants  in  the  abore- 
entitled  cause,  hath  been  summoned  herein." 
etc.,  "and,  answering  herein,  denies  that  he 
Is  in  any  manner  liable  for  any  part  or  portion 
of  the  note  sued  on  In  said  action.  Denies 
that  he,  as  cashier  of  the  plaintiff  bank,  or  by 
virtue  of  any  authority  conferred  upon  him  by 
the  office  of  cashier,  or  by  the  assent  of  the 
stockholders  or  directors  of  said  bank,  acted  in 
any  respect  whatevar  in  taking  or  reoeiviDj! 
the  note  mentioned  In  the  plaintiffs  complaint 
herein.  Denies  that  he  ever  proposed  to  the 
defendants  that  he  and  the  defendants  shooM 
give  their  promissory  note  to  the  bank,  or 
procure  from  the  bank  the  sum  of  $2,500,  or 
any  other  sum.  Denies  that  it  was  ever  agreed 
that  the  bonds  of  the  Little  Granger  Ditch 
Company  should  be  placed  in  the  bands  of 
him,  the  said  Cooper,  as  security  for  the  pay- 
ment of  any  note.  Denies  that  any  such  bonds 
were  ever  placed  in  his  hands.  Denies  that 
he,  the  said  Cooper,  ever  represented  to  said 
defendants  that,  because  of  his  being  cashier 
of  the  bank,  or  for  any  other  reason.  It  wouW 
be  improper  for  him  to  join  with  them  In  mak- 
ing the  said  note.  Denies  that  he  eTer  sug- 
gested or  requested  of  'the  said  defendants  or 
procured  them  to  make  the  said  note  to  bi$ 
order;  he  undertaking,  promisdng,  and  agree- 
ing—notwithstanding he  appeared  as  the  payee 
of  the  note— to  be  liable  to  the  bank  as  a 
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maker  thereof.  Denies  tbat  the  said  banlc 
took  the  said  note  with  knowledge  or  under- 
standing that  the  defendants  would  only  be 
called  upon  to  pay  one  half  of  the  same,  and 
that  he,  the  said  Cooper,  was  to  pay  the  other 
half.  Denies  that  said  defendant  executed  or 
delivered  said  note  upon  any  such  under- 
standing or  agreement  Denies  that  he,  the 
said  Cooper,  acted  for  the  bank  with  respect  to 
the  said  transaction  in  any  manner  or  form 
whatsoever.  Denies  that  said  defendants  are 
only  liable  to  pay  one  half  of  the  said  note, 
and  denies  that  he,  tbe  said  Cooper,  is  lia- 
ble for  the  other  half  tbei-eof.  Denies  that 
he  should  have  been  for  any  reason  made  n 
party  to  this  action.  Denies  tliat,  in  respect 
to  the  said  transaction,  he  in  any  manner 
acted  for  tbe  said  bank,  or  acted  In  his  capaci- 
ty as  cashier,  but  avers  that  the  said  transac- 
tion was  a  personal  transaction  between  him- 
self and  the  said  defendants,  wholly  outside 
of  any  connection  of  his  with  said  bank,  and 
denies  that  he,  the  said  Cooper,  Is  liable  either 
to  the  said  bank  or  to  the  said  defendants  for 
any  part  or  portion  of  the  said  note.  And  tbe 
said  Cooper,  further  answering,  admits  that 
prior- to,  and  at  the  time  of,  the  giving  of  the 
said  promissory  note,  he,  the  said  Cooper,  and 
the  said  defendants,  were  stockholders  in  the 
liittle  Granger  Ditch  Company,  and  were 
also  owners  of  land  under  said  ditch,  and  said 
company  was  then  under  tbe  necessity  of  rais- 
ing money  to  make  improvements  upon  the 
ditch,  and  he,  the  said  Cooper,  and  the  said 
defendants,  were,  as  he  is  informed  and  be- 
lieves, about  equally  interested  as  stockhold- 
ers in  the  said  ditch,  and  he  and  they,  together 
with  other  parties  Interested  in  the  said  ditch, 
were  desirous  to  raise  the  money  necessary 
to  be  raised  in  order  to  enable  the  said  com- 
pany to  put  Its  ditch  in  condition,  and  be  pre- 
pared to  furnish  water  for  irrigation.  The 
said  Oooper,  further  answering,  says  that,  this 
being  the  condition  of  afCairs,  the  real  transac- 
tion between  himself  and  tbe  said  defendants 
was  as  follows:  That  said  company  was 
about  to  issue  its  bonds  for  $15,000,  secured 
by  deed  of  trust  upon  Its  property,  and  that 
said  bonds  were  to  be  sold  for  the  purpose  of 
obtaining  the  necessary  money  required  for  the 
company's  operations,  and  a  deed  of  trust  was 
actually  executed  and  placed  upon  record; 
that  the  deed  of  trust  named  George  Trltch  as 
trustee  therein;  that  the  said  trustee  has  never 
consented  to  act,  and  afterwards  refused  to 
act  for  the  reason  that  said  ditch  was  not 
free  from  other  Incumbrances,  and  the  said 
trustee  declined  to  act  as  such  trustee;  but 
he,  the  said  Oooper,  salth  that  said  bonds 
aforesaid  were  never  in  fact  signed  by  the 
oiHcers  of  the  company,  and  were  never  put 
upon  the  market,  or  placed  in  condition  to 
be  sold  or  handled,  although  at  the  time  of 
the  giving  of  said  note  by  the  said  defend- 
ants it  was  Intended  that  they  should  be. 
That  at  this  time  it  was  known  that  some 
considerable  period  must  elapse  before  said 
bonds  could  be  negotiated  and  sold,  and  In 


consideration  thereof  it  was  proposed  that 
he,  the  said  Cooper,  and  the  said  defendants, 
s^ould  raise  the  money  then  temporarily 
needed,  amounting  to  the  sum  of  about 
$4,000,— $2,500  of  which  amount  should  be 
raised  by  the  said  defendants,  and  the  bal- 
ance by  him,  the  said  Cooper,— but,  said  de- 
fendants being  then  short  of  funds,  he,  the 
said  Cooper,  offered  to  loan  them  that 
amount  upon  their  note,  to  be  turned  over 
to  the  company,  and  to  advance  for  himself 
the  further  sum  of  $1,200  to  $1,500,  making 
together  the  amount  required;  and  there- 
upon tbe  said  defendants  agreed  to  the  ar- 
rangement, and  executed  to  the  said  Cooper 
the  promissory  note  sued  upon  herein,  and 
delivered  the  same  to  him,  not  as  an  officer 
of  the  plaintiff,  nor  as  representing  the  plain- 
tiff, but  simply  as  a  personal  matter  between 
bim  and  them.  That  thereafter  he,  the  said  ' 
Cooper,  paid  to  said  company  for  said  de- 
fendants, according  to  the  said  arrangement, 
the  full  sum  of  $2,500  called  for  by  said  note; 
he,  the  said  Cooper,  also  paying  to  the  said 
company,  under  tbe  same  arrangement,  more 
than  $1,250,  for  the  like  purpose,  to  wit,  the 
sum  of  more  than  $1,400,  and  thereby  com- 
plied.fully  with  the  agreement  upon  his  part, 
and  contributing  more  than  his  full  propor- 
tion according  to  said  agreement  He,  the 
said  Cooper,  further  avers  that,  in  addition 
to  doing  more  than  all  that  he  has  agreed 
to  do,  he  afterwards  took  up,  and  paid  to  the 
plaintiff  bank  aforesaid,  an  overdraft  of  said 
company  for  moneys  obtained  by  it  from 
said  bank,  and  carried  on  Its  operatIon.s,  etc., 
aforesaid,  to  tlie  amount  of  nearly  $8,000. 
which  bath  never  been  paid  to  him,  and 
which  he  still  holds  as  a  claim  against  the 
company,  a  large  part  of  which,  in  equity 
and  good  conscience,  he  ought  to  be  repaid 
and  reimbursed  for  by  the  said  stockholders 
until  such  time  as  said  obligation  shall  be 
met  and  discharged  by  said  company." 

Defendants,  by  leave  of  court,  then  amended 
their  pleading  by  denying  that  the  note  was 
transferred  to  the  bank  before  maturity..  On 
December  13,  1892,  an  order  was  entered  re- 
quiring defendants  Patrick  to  reply  to  appel- 
lant's answer  In  10  days,  which  was  filed  as  fol- 
lows: "And,  for  reply  to  the  answer  of  said 
defendant  Job  A.  Cooper  to  the  cross  com- 
plaint filed  herein,  deny  each  and  every  ma- 
terial allegation  of  new  matter  therein  con- 
tained." Nearly  a  year  after,  on  December 
21,  1893,  defendants  Patrick,  apparently  be- 
ing dl.ssatlsfted  with  their  former  replication, 
filed  a  new  one,  of  their  own  motion,  spe- 
cifically denying  the  allegations  of  new  mat- 
ter contained  in  appellant's  answer.  Appel- 
lant's counsel  moved  to  strike  the  new  repli- 
cation from  the  files  because  it  was  filed 
without  notice  or  leave  of  the  court.  The 
motion  was  denied.  Tlie  case  was  then 
tried  to  a  Jury,  the  verdict  being  as  follows: 
"We,  the  Jury,  fi-id  in  favor  of  the  plaintiff 
and  against  the  defendants  James  M.  Patrick 
and  William  F.  Patrick  in  the  sum  of  two 
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thousand  and  forty-nine  dollars  and  sixty- 
five  cents,  and  against  the  defendant  Cooper 
In  the  sum  of  two  thousand  and  forty-nine 
dollars  and  slxty-flve  cents,"— upon  which 
separate  Judgments  were  entered  In  accord- 
ance with  the  verdict.  From  the  Judgment 
against  him,  appellant  prosecuted  an  appeal 
to  this  court 

Benedict  &  Phelpa,  for  appellant  C.  0. 
Parsons  and  Edwd.  T.  Patrick,  for  appelleee. 

REED,  P.  J.  (after  stating  the  facts).  This 
case  presents  novel  and  troublesome  ques- 
tions, not  upon  the  points  Involved  on  the 
merits,  but  upon  questions  of  practice  under 
the  Civil  Code.  The  first  is  whether  appel- 
lant could  properly  be  made  a  party  to  the 
suit,  and  defendant,  at  the  instance  of  the 
Patricks,  the  defendants  against  whom  the 
suit  was  brought  The  provisions  of  the 
Code  in  regard  to  parties  are  as  follows: 

"Sec.  11.  Any  person  may  be  made  a  de- 
fendant who  has  or  claims  an  interest  In  the 
controversy  adverse  to  the  plaintiff,  or  who  Is 
a  necessary  party  to  a  complete  determina- 
tion or  settlement  of  the  question  Involved 
therein." 

"Sec.  13.  Persons  Jointly  or  severally  11a' 
ble  upon  the  same  obligation  or  instrument, 
including  the  parties  to  bills  of  exchange 
and  promissory  notes,  and  sureties  on  the 
same  or  separate  instruments,  may  all  or 
any  of  them  be  included  In  the  same  action, 
at  the  option  of  the  plaintiff." 

"Sec.  16.  The  court  may  determine  any 
controversy  between  the  parties  before  It, 
when  It  can  be  done  without  prejudice  to 
the  rights  of  others,  or  by  saving  their 
rights;  but  when  a  complete  determination 
of  the  controversy  cannot  he  had  without 
the  presence  of  other  partiets,  the  court  shall 
order  them  to  be  brought  In." 

Section  17  provides  "that  a  person  not 
made  a  party,  who  has  an  Interest  In  the 
subject  matter  of  the  controversy  may  be 
made  a  party  upon  his  own  application." 

The  plaintiff  had  exercised  its  option  and 
made  its  election  as  provided  by  section  13, 
and  had  proceeded  only  against  the  makers. 
Nor  is  it  covered  by  section  11.  He  had  and 
claimed  no  Interest  la  the  controversy  ad- 
verse to  the  plalntui,  and,  under  the  law  of 
commercial  paper,  he  was  not  a  necessary 
party  "to  a  complete  determination  or  set- 
tlement of  any  question  Involved  therein," 
as  between  the  holder  and  the  makers.  The 
appellant  was  made  a  party  by  reason  of  the 
allegations  and  matters  set  up  In  what  is 
termed  a  "second  defense  and  cross  com- 
plaint," and,  upon  a  careful  examination  of 
it.  It  will  be  found  to  contain  no  defense 
against  the  plaintiff  that  could  be  available 
to  either  the  makers  or  appellant  to  prevent 
a  recovery  upon  the  note.  It  was  of  mat- 
ters purely  personal  between  the  defendants, 
as  to  equities  alleged  to  have  existed  be- 
tween them  in  regard  to  their  respective  lia- 


bility. In  other  words,  the  liability  to  tlie 
plaintiff  was  admitted,  and  the  only  contro- 
versy was  one  between  the  defendanta,  as 
to  who  should  pay  It,— questions  presentiiig 
no  defense  against  the  plaintiff,  and  in  wUch 
it  could  have  no  interest  In  cases  of  tliis 
kind  a  person  necessarily  a  party  defradant 
must  be  one  whose  interests  are  adverse  to 
the  claims  of  the  plaintiff,- who  can  be  Join- 
ed for  the  purpose  of  interposing  some  d^ 
fense  to  Impeach  the  note  in  tbe  Iiauds  of 
plaintiff  and  prevent  a  recovery.  I  can  find 
no  authority  in  the  Code  for  the  makhig  of 
defendante  in  this  way  in  this  kind  of  t 
case,  and  under  the  circumstances,  and  wiUi- 
out  express  authority,  or  authority  clearly 
implied.  There  was  no  warrant  for  It,  and 
the  court  erred  in  making  appellant  a  de- 
fendant, and  in  overruling  the  motion  of 
appellant's  counsel  to  dismiss.  See  WaddeB 
V.  Darling,  51  N.  Y.  327;  Hopkins  v.  Lane, 
87  N.  Y.  501;  Belleau  v.  Thompson,  33  Cal 
495;  Carr  v.  Collins,  27  Ind.  307;  Fischer  t. 
Holmes,  123  Ind.  525,  24  N.  E.  377;  Tyler  t. 
Trustees,  14  Or.  4^,  13  Pac.  329. 

The  paper  filed  by  the  defendants  Patrick  In 
which  it  is  asked  that  appellant  be  made  i 
party  defendant  is  called  a  "second  defense 
and  cross  complaint"     I  can  find  no  authority 
for  a  cross  complaint     By  section  48,  Or. 
Code,  It  is  provided  that  the  pleadings  on  tlie 
part  of  the  defendant  shall  be  a  demurra:  to 
the  complaint,  or  a  demurrer  to  the  repUcatioo, 
or  an  answer  to  the  complaint     In  section  36, 
In  speaking  of  what  the  answer  shall  contain: 
"Second,  a  statement  of  any  new  matter  con- 
stituting a  defense  or  counter-claim,  in  Mdi- 
naryand  concise  language."  The  defense  spok- 
en of  must,  of  necessity,  be  a  defense  against 
the  claim  of  the  plaintiff.     In  section  57  it  is 
said  "that  the  counter-claim  mentioned  in  the 
last  section,  shall  be  one  existing  in  favor  of 
the  defendant  or  plaintiff  and  against  a  plain- 
tiff or  defendant,"  etc.     It  will,  upon  exami- 
nation, as  before  stated,  be  seen  tbat  the  pa- 
per filed  was  neither  a  defense  to  the  action, 
nor  a  counterclaim,  nor  in  any  manner  cane 
within  the  Code  provisions.     In  section  47  it 
is  said,  "The  mode  of  pleading  in  civil  actions 
and  the  rulea  by  which  the  sufficiency  of  tbe 
pleadings  shall  be  determined,  shall  be  as  pre- 
scribed in  this  act,  and  not  otherwise."    The 
pleading  was  wltiiout  warrant,    and   sboold 
have  been  disregarded.    A  cross  complaint  in 
the  very  nature  of  things,  if  allocable,  must 
be  against  the  plaintiff.    An  original  complaint 
against  an  outsider,  that  in  no  way  opposed  the 
right  to  recover  by  the  plaintiff,  and  interpoe- 
ed  no  defense,  could  not  be  denominated  a 
"cross  complaint,"  and  it  certainly  was  nd- 
ther  a  defense  nor  counterclaim.      See  M^ 
Mahon  v.  Allen,  12  How.  Prac  39;  Webster  t. 
Bond,  0  Hun,  437;    People  v.  Albany  k  Y. 
R.  Co.,  15  Hun,  126.     The  note  having  beffl 
assigned  by  appellant  after  maturity,  the  Pat- 
ricks, defendants,  could  interpose  any  legal  de- 
fense they  had  against  the  payee;  bat  it  most 
have  been  against  the  note  itself,  not  an  wal 
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contract  made  at  the  time  or  prior  to  the  mak- 
ing of  the  note,  the  efifect  of  which  was  to 
impeach,  invalidate,  and  destroy  the  note.  See 
2  Rand.  Com.-  Paper,  §  678;  Byles,  BiUs,  169; 
1  Daniel,  Neg.  Inst.  g§  72i,  725a;  Burrough 
V.  Moss,  10  Bam.  &  C.  558;  Tied.  Com.  Paper, 
{  295.  The  effect  of  the  so-called  "second  de- 
fense and  cross  complaint"  was  to  impeach 
and  destroy  the  note.  The  issues  presented 
and  tried  were  those  arising  out  of  an  alleged 
verbal  contract  made  between  the  defendants 
at  the  time  of  malting  the  note,— issues  in 
which  the  plalntUt  was  not  a  party,  and  In 
which  it  had  no  Interest,  and  wblich  were  no 
defense  to  the  note  against  the  plaintiff.  The 
authorities  are  conclusive  and  Innumerable 
that  negotiable  commercial  paper,  like  any 
other  written  contract,  cannot  be  impeached 
or  vitiated  by  an  oral  agreement  preceding  or 
contemporaneous  with  its  execution.  See,  in 
our  own  state,  St  Vraln  Stone  Co.  v.  Denver, 
U.  &  P.  R.  Co.  (Colo.  Sup.)  32  Pac.  827;  Dunn 
V.  Ghost,  5  Colo.  134;  Randolph  v.  Helps,  9 
Colo.  29,  10  Pac.  245;  Peddle  v.  Donnelly,  1 
Colo.  421.  See,  also,  Hoyt  v.  Mead,  13  Hun, 
327;  Forsythe  v.  KimbaU,  91  U.  S.  291; 
Smith's  Adm'rs  v.  Thomas,  29  Mo.  307. 

The  court  erred  In  allowing  two  Judgments 
for  the  same  cause  of  action.  There  tgas  no 
defense  made  to  the  judgment  in  favor  of  the 
plaintiff.  It  was  unaffected  by  any  equities 
existing  between  the  defendants.  If  appellant 
was  not  properly  made  a  party,  there  must 
have  been  a  Judgment  agdlnst  the  Patricks, 
for  the  full  amount  of  the  note.  If  properly 
made  a  pai-ty  defendant,  there  could  have  been 
a  judgment  against  aU.  There  could  be  but 
one  judgment.  Unless  a  defense  was  sustain- 
ed against  the  note  In  the  hands  of  the  plain- 
tiff, the  law  fixes  the  liabilities  of  the  parties, 
and  there  can  be  but  one  judgment  Neither 
court  nor  jury  can  divide  the  cause  of  action 
and  parcel  out  the  liability.  Each  and  all  are 
liable  upon  the  note.  In  solldo,  for  the  whole 
amount.  By  entering  separate  judgments  a  de- 
fendant would  be  released  by  payment  of  one- 
half  that  he  owed,  and  would  be  discharged. 
The  other  defendant  might  be  insolvent  or  irre- 
sponsible. The  result  would  be  the  loss  by 
the  plaintiff  of  one-half  of  the  money  secured 
by  the  note.  The  Judgment  of  the  district 
court  will  be  reversed,  and  the  cause  remand- 
ed for  a  trial  de  novo  on  the  lines  above  Indi- 
cated.   Reversed. 


C5  Okl.  266) 

WILBOURNE  V.  BALDWIN  et  al. 
(Supreme  Court  of  Oklahoma.     Feb.  12,  1807.) 
I:iTEBi0B  Department— Jddoment— CoKCLUsivE- 

NESS. 

In  the  officers  of  the  Interior  department  is 
vested  the  judgment  and  discretion  of  deter- 
mining, when  applications  for  public  lands  are 
presented,  whether  the  lands  applied  for  are 
public  lands,  open  to  settlement,  or  whe-ther 
they  are  Indian  lands,  or  whether,  for  any  other 
reason,  they  are  not  oijen  to  settlement;  and 
the  determination  of  this  question  will  not  be 


Interfered  with  by  the  courts,  by  Injunction,  in 
behalf  of  a  homestead  applicant,  prior  to  the 
time  the  rinestion  has  gone  beyond  the  control 
of  the  interior  department  by  the  disposal  of 
the  lands,  and  their  becoming  the  subject  of 
private,  instead  of  governmental,  ownership. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court  Canadian  coun- 
ty;  John  H.  Burford,  Judge. 

Action  by  Thomas  A.  Wilboume,  for  him- 
self and  others  similarly  situated,  to  restrain 
Frank  D.  Baldwin,  as  Indian  agent  and 
Frank  Farwell,  as  Indian  policeman,  from 
removing  plaintiff  and  such  other  persons 
from  land.  Temporary  injunction  was  grant- 
ed, and  on  motion  of  defendants,  presented 
by  the  United  States  attorney,  the  temporary 
Injunction  was  dissolved.  From  this  order, 
plaintiff,  Wilboume,  appeals.    Affirmed. 

Blake  &  Blake,  for  plaintiff  In  error.  O.  R. 
Brooks,  U.  S.  Atty.,  for  defendants  in  error. 

BIERER,  J.  Plaintiff  in  error,  Thomas  A. 
Wllbourne,  brought  his  action  in  the  district 
court  of  Canadian  county  to  enjoin  the  de- 
fendants Frank  D.  Baldwin,  as  Indian  agent 
of  the  Kiowa  and  Comanche  Indians,  and 
Frank  Farwell,  as  Indian  policeman  for  such 
Indians,  from  removing  the  plaintiff  and 
others  who,  he  alleges,  were  similarly  situ- 
ated, from  a  tract  of  land  which  It  is  claimed 
by  him  is  a  part  of  the  Cheyenne  and  Arapa- 
hoe country,  and  opened  for  settlement  by 
proclamation  of  the  president  on  April  19, 
1892.  A  temporary  injunction  was  by  the 
judge  of  the  district  court  allowed  on  the 
22d  day  of  Febraary,  1895.  A  motion  was 
made  by  the  United  States  attorney,  on  be- 
half of  the  defendants,  on  November  30, 1895, 
to  dissolve  this  temporary  Injunction,  and 
presented  to  the  court,  and  taken  under  ad- 
visement On  the  1st  day  of  May,  1896,  this 
motion  was  sustained,  and  the  temporary  in- 
junction vacated  and  discharged.  From  this 
action  the  appeal  is  taken.  There  is  no  law 
authorizing  the  plaintiff,  in  this  character  of  a 
case,  to  bring  suit  for  any  other  person  than 
himself;  so  the  case  will  be  considered  as  If 
brought  for  himself  alone. 

The  contention  of  the  plaintiff  Is  that  cer- 
tain lands  which  lie  north  of  the  Washita 
river,  and  in  a  bend  thereof,  in  township  7  N., 
and  hi  ranges  14  and  15  W.  of  the  Indian  me- 
ridian, were  a  part  of  the  Cheyenne  and  Arap- 
ahoe country,  and  have  been,  by  the  presi- 
dent's proclamation,  opened  to  settlement; 
that  he  selected  and  settled  upon  160  acres  of 
this  land,  and  made  application  to  enter  the 
same  at  the  land  office,  which  application  was 
rejected,  and  his  right  of  entry  denied.  The 
defendants  in  this  case  are  officers  of  the 
government  and  representing  the  govern- 
ment in  the  discharge  of  Its  duties  to  the 
Elowa  and  Comanche  Indians,  so  that  in  this 
case  it  Is  proper  to  state  the  contentions  of 
the  defendants  as  to  the  claims  of  the  govern- 
ment for  tbese  parties,  as  individuals,  have 
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no  interest  whatever  In  the  matter,  but  are 
purely  representative  In  their  capacity.  The 
government  eoutends  that  the  lands  in  con- 
troversy are  a  part  of  the  Kiowa  and  Coman- 
che reservation,  and  no  part  of  the  Cheyenne 
and  Arapahoe  country.  The  history  of  the 
case,  out  of  which  these  contentions  have 
grown,  is  as  follows:  By  treaty  with  the 
Kiowa  and  Comanche  Indians  of  October  21, 
1867,  proclaimed  August  25, 18C8  (Revision  of 
Indian  Treaties,  p.  318),  a  district  of  country 
was  set  apart  for  the  absolute  and  undis- 
turbed use  and  occupation  of  these  Indians, 
the  portion  of  the  boundary'  as  it  applies  to 
this  case  being  as  follows:  "Commencing  at 
a  point  where  the  Washita  river  crosses  the 
98th  meridian  west  from  Greenwich;  thence 
up  the  Washita  river,  in  the  middle  of  the 
main  channel  thereof,  to  a  point  thirty  miles, 
by  river,  west  of  Port  Cobb,  as  now  estab- 
lished; thence  due  west,  to  the  North  fork 
of  Red  river,"  etc.  By  an  executive  order 
dated  August  10,  18C9  (see  Executive  Orders 
relating  to  Indian  reservations,  Issued  prior 
to  April  1,  1890,  p.  31),  the  Cheyenne  and 
Arapahoe  Indians  were  assigned  to  a  tract 
of  land  set  apart  for  their  use  and  occupancy, 
bhe  boundary  thereof  commencing  at  the  in- 
itial point  of  the  reservation  assigned  to  the 
Kiowa  and  Comanclie  Indians,  the  boundary 
then  being  extened  north  and  west  to  the 
100th  meridian  and  then  completed  as  fol- 
lows: "Thence  south,  on  the  line  of  said  one 
hundreth  degree,  to  the  north  boundary  of 
the  country  set  apart  for  the  Kiowas  and 
Comanches  by  the  second  article  of  the  treaty 
concluded  October  21,  18C7,  with  said  tribes; 
thence  east,  along  said  iMundary,  to  the  point 
where  it  strikes  the  Washita  river;  thence 
down  said  Washita  river,  in  the  middle  of  the 
main  channel  thereof,  to  the  place  of  begin- 
ning." By  act  of  congress  of  March  3,  1891 
(26  Stat.  989,  1023;  Acts  Cong.  2d  Sess.  51st 
Gong.),  the  Cheyenne  and  Arapahoe  Indians 
ceded  all  their  claim,  right,  title,  and  Interest, 
of  every  kind  and  character,  in  and  to  their 
reservation,  to  the  United  States,  the  portion 
of  the  description  of  this  reservation  as  per- 
tains to  this  case  and  as  contained  in  this 
act  being  as  follows:  "Thence  south,  on  the 
line  of  said  one  hundredth  degree  to  the  point 
where  it  strikes  the  North  fork  of  the  Red 
river;  thence  down  said  North  fork  of  the 
Red  river,  to  a  point  where  it  strikes  the 
north  line  of  the  Kiowa  and  Comanche  res- 
ervation; thence  east,  along  said  boundary, 
to  a  point  where  it  strikes  the  Washita  river; 
thence  down  said  Washita  river,  in  the  mid- 
dle of  the  main  channel  thereof,  to  the  pinoe 
of  beginning,"  etc.  Under  and  in  pursuance 
of  this  latter  act  of  congress,  the  president, 
on  April  12,  1892  (see  27  Stat.  1021;  1st  Sess. 
52d  Cong.,  1881-93,— list  of  proclamations  of 
the  president  contained  In  said  volume,  at 
page  40  of  such  proclamations),  opened  all 
the  lands  acquired  from  the  Cheyenne  and 
Arapahoe  Indians  for  homestead  settlement, 


except  the  lands  therein  descriljed  as  claiiDM 
by  the  Wichita  and  affiliated  bands  of  la- 
dians,  or  otherwise  reserved  from  settlement, 
there  being  attached  to  the  proclamation  a 
schedule  of  the  lands  mentioned  in  the  fol- 
lowing language:    "The  lands  to  be  so  opened 
to  settlement  are  for  greater  convenience 
particularly  described  in  the  accompanying 
schedule,  entitled  'Schedule  of  £<andB  wlttiln 
the  Cheyenne  and  Arapahoe  Indian  Beserra- 
tlon,  Oklahoma  Territory,  Opened  to  Settle- 
ment by   Proclamation  of  the  President.'" 
Following   that,  the   proclamation   contains 
this   language:     "Each    entry   shall  be  la 
square  form  .is  nearly  ns  practicable,  and  no 
other  lands  in  the  territory  of  Oklahoma  are 
opened  to  settlement  under  this  proclamation, 
the  agreement  with  the  said  Cheyenne  and 
Arapahoe  Indians,  or  the  act  ratifying  tlie 
same."     Now,  It  Is  admitted  by  the  govern- 
ment that  under  the  des<:riptIon  contained  in 
the  executive  order  assigning  lands  to  tiK 
Cheyenne  and  Arapahoe  Indians,  and  their 
cession  to  the  government,  and  the  act  of 
congress   and   the   president's  proclamation 
opening  these  lands,  the  lands  in  controversy 
would  be  within  the  Cheyenne  and  Arapatioe 
country.     But  It  Is  claimed  by  the  govern- 
ment,that  the  point  on  the  Washita  river 
from  which  the  north  line  of  the  Kiowa  and 
Comanche  reservation  extends  due  west  to 
the  North  fork  of  the  Red  river  Is  very  near 
the  S.  W.  1/4  of  section  35,  In  township  8  X., 
range  14  W.  of  the  Indian  meridian,  so  that 
all  the  lands  south  of  It,  and  In  the  bend  of 
the  Washita  river,  adjacent  thereto,  are  in 
the  Kiowa  and  Comanche  reservation;   while 
it  Is  claimed  by  the  plaintiff  that  this  point, 
30  miles  west  of  Ft  Cobb,  on  the  Washita 
river,  Is  further  west,  so  as  to,  in  fact,  plaw 
all  the  lands  north  and  east  of  the  point  from 
which  the  north  line  of  the  Kiowa  and  Ck»- 
manche  reservation  extends  due  west  from 
the  Washita  river  to  the  North  fork  of  the 
Red  river.  In  the  (Jheyenne  and   Arapahoe 
reservation.     It  is  claimed  by  the  plaintUf, 
also,  that  no  survey  fixing  this  30-mlle  {wint 
has  ever  been  made,  so  that  its  location  is  a 
disputed  question  of  fact,  and  must  be  de- 
termined   by    survey;   while    It    Is    claimed 
by  the  government  that  the  survey  bas  been 
made,  and  the  point  located  as  before  stated. 
The  plaintiff  contends  that,  even  though  tbe(« 
lands  were  originally  set  apart  for  the  Kiowa 
and  Comanche  Indians,  the  subsequent  ex- 
ecutive order  assigning  the  Cheyenne  and 
Arapahoe  Indians  tliereto,  and  the  snbseqneni 
treaty  with  these  latter  Indians,  and  the  act 
of  congress,  and  the  president's  proclamation 
opening  these  lands  for  settlement,  bas  bad 
the  effect  of  repealing  the  treaty    with  the 
Kiowa  any  Comanche  Indians,  and  that  tht- 
title  to  these  lands  is  entirely  In  the  United 
States,  and  that  they  are.  public  lands,  opened 
to  homestead  settlement,  and  not  a  part  of  tlie 
Kiowa  and  Comanche  reservation,  and  that 
the  government,  through  its  officers,  the  de- 
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fendants  in  this  case,  has  no  authority  what- 
ever to  remove  the  plaintiff  from  these  lands, 
and  they  should  therefore  be  enjoined. 

Able  briefs  are  presented  by  counsel  on 
b</th  sides  of  this  case,  and  the  question  of 
title  is  strenuously  asserted  and  opposed  in 
these  briefs,  and  presented  to  us  for  our  con- 
sideration. To  decide  this  question  of  title 
would,  Indeed,  be  a  very  interesting,  as  well 
as  exceedingly  important,  task;  but  we  can- 
not accept  the  invitation  of  counsel,  ably  as 
it  is  presented  on  both  sides,  to  do  so,  for, 
from  our  view  of  the  case,  this  is  not  the 
proper  time  and  place  for  that  determination. 
The  title  to  these  lands  Is  yet  in  the  govern- 
ment of  the  United  States,  and  It  is  either, 
under  plalntifTe  contention,  public  lands  of  the 
United  States;  or,  as  he  further  contends,  pub- 
lic lands  of  the  United  States,  open  to  home- 
stead settlement  .and  entry;  or,  as  claimed  by 
the  government,  lands  of  the  United  States 
which,  by  grant  and  treaty  with  the  Kiowa  and 
Comanche  Indians,  these  Indians  have  been 
vested  with  the  use  and  occupation  of.  The 
plaintiff  has  no  title  therein.  He  has  not  even 
an  entry  upon  a  part  of  these  lands.  His 
settlement  has  never  been  recognized  by  the 
government.  The  conflicting  questions  con- 
cerning these  lands  are  matters  within  the 
province  of  another  branch  of  the  govern- 
ment than  that  of  which  we  compose  a  part; 
and,  until  the  title  to  these  lands  shall  have 
passed  beyond  the  control  of  the  executive 
branch  of  the  government,  the  secretary  of 
the  interior,  with  his  various  subordinate  of- 
ficers, consisting  of  the  commissioner  of  the 
general  land  oflBce  and  the  officers  of  the 
local  land  offices,  is  clothed  with  the  power 
and  authority  of  determining  these  ques- 
tions, and  with  which  determination  the 
courts  should  in  no  way  interfere.  Rev.  St. 
U.  S.  I  441,  provides:  "The  secretary  of  the 
interior  is  charged  with  the  supervision  of 
public  business  relating  to  the  following  sub- 
jects: •  •  •  Second.  The  public  lands,  in- 
cluding mines."  Id.  |  453,  provides:  "The 
commissioner  of  the  general  land  office  shall 
perform,  under  the  direction  of  the  secretary 
of  the  interior,  all  executive  duties  apper- 
taining to  the  surveying  and  sale  of  the  pub- 
lic lands  of  the  United  States,  or  in  any  wise 
respecting  such  public  lands,  and,  also,  such 
as  relate  to  private  claims  of  land,  and  the 
issuing  of  patents  for  all  [agents]  [grants]  of 
land  under  the  authority  of  the  government." 
The  question  as  to  the  status  of  these  lands 
came  before  the  secretary  of  the  interior, 
and  was  decided  by  him,  in  the  case  of  J. 
M.  Johnson  (reported  in  15  Land  Dec.  87),  on 
the  21st  day  of  July,  1892,  where  he  held 
that  this  tract  of  land  was  within  the  tract 
reserved  and  set  apart  by  treaty  to  the  Ki- 
owa and  Comanche  Indians  under  treaty  pro- 
claimed August  2.>,  1868,  and  that  it  could 
not  legally  be  included  within  the  tract  of 
land  reserved  by  thie  executive  order  assign- 
ing lauds  to  the  Cheyenne  and  Arapahoe  In- 


dians. He  also  held.  In  consti-uing  the  proc- 
lamation of  the  president  of  April  12,  1892, 
opening  the  Cheyenne  and  Arapahoe  Indian 
lands  to  settlement,  that,  as  these  lands  in 
controversy  were  not  particularly  described 
in  the  schedule  attached  to  the  president's 
proclamation,  they  were  not  opened  to  settle- 
ment thereby,-  and  also  decided  that  they 
were  not  opened  by  operation  of  law,  be- 
cause there  had  been  no  law  excepting  that 
on  which  the  president  had  acted  in  the  is- 
suance of  his  proclamation  opening  the  lands 
to  settlement.  This  determination  was  con- 
cluded in  the  following  language:  "There- 
fore, In  reply  to  your  request  to  be  advised 
as  to  the  status  of  these  lands,  I  would  say 
that,  waiving  the  question  as  to  whether  or 
not  they  actually  remain  a  portion  of  the 
reservation  set  aside  by  treaty  with  the  Ki- 
owa and  Comanche  Indians,  it  must  be  held 
that  none  of  the  lands  in  question  which  are 
situate  south  of  the  line  of  the  north  bound- 
ary of  said  reservation,  as  indicated  on  the 
official  plats  of  siu^ey,  and  as  recognized  by 
the  land  department,  are  subject  to  settle- 
ment or  entry,  but  said  lands  will  be  consid- 
ered by  this  department  as  reserved  for  the 
use  of  the  Kiowa  and  Comanche  Indians 
until  such  time  as  congress  shall  take  ac- 
tion In  the  premises."  Now,  this  was  a  ju- 
dicial determination  by  that  branch  of  the 
government — the  secretary  of  the  interior- 
charged  with  the  disposal  of  public  lands; 
and  untU  these  lands  have  passed  from  the 
government,  and  have  become  the  subject  of 
private  ownership,  this  court  has  no  right  or 
authority  whatever  to  disturb  this  determina- 
tion by  an  Iipjunctlonal  proceeding,  or,  in 
fact,  by  any  other.  This  conclusion  has 
many  times  been  reached  by  the  decisions  of 
the  federal  courts,  and  particularly  by  those 
of  the  United  States  supreme  court,  and  is 
not  opposed  by  a  single  judicial  determina- 
tion, at  least  not  so  far  as  we  have  been  able 
to  find,  or  as  has  been  cited  by  counsel. 

In  the  case  of  Sioux  City  &  St.  P.  R.  Co. 
V.  U.  S.,  34  Fed.  835,  the  railroad  sought  to 
enjoin  the  local  land  officers  and  the  com- 
missioner of  the  general  land  office  from  al- 
lowing proof  to  be  made  and  acted  upon  for 
the  completion  of  entries  upon  land  which 
the  railroad  company  had  selected  as  Its  In- 
demnity lands,  and  which  it  alleged  it  was 
the  owner  of,  under  an  act  of  congress  grant- 
ing it  certain  lands.  In  Its  determination  of 
the  case,  the  court  said:  "The  ultimate  ques- 
tion presented  for  determination  by  the  aver- 
ments of  the  bill  is  whether  the  lands  in 
question  passed,  under  the  act  of  congress 
and  of  the  general  assembly  of  Iowa,  to  the 
complainant,  or  whether  they  stlfl  remain 
part  of  the  unappropriated  lands  of  the  Unit- 
ed States,  and  therefore  open  to  entry  by 
pre-emption  and  homesteaders.  This  Is  a 
question  which  requires  for  its  determination 
the  examination  and  construction'  of  the  act 
of  congress,,  of  the  acts  of  the  general  assem- 
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bly  of  the  state  of  Iowa  toncbing  these  lands, 
and  of  the  acts  done  and  work  of  construc- 
tion performed  by  complainant;  and  the  ex- 
amination of  the  question  calls  for  the  ex- 
ercise of  Judicial  power  on  part  of  the  offi- 
cers of  the  land  department.  Unless  the  act 
of  Congress  of  March  3,  1887,  confers  the 
right  upon  the  court  to  control  in  advance 
and  direct  the  action  of  the  land  department 
when  called  upon  to  act  judicially,  it  Is  well 
settled  that  the  power  to  do  so,  either  by 
mandamus  or  injunction,  does  not  exist" 
Numerous  decisions  of  the  United  States  su- 
preme court  are  then  cited  in  support  of  this 
conclusion;  and  the  court  then  proceeds  to 
determine  that  the  act  of  March  3,  1887,  did 
not  extend  the  jurisdiction  of  the  courts  in 
respect  to  cases  involving  the  rights  of  par- 
ties to  public  lands  where  the  title  still  re- 
mained in  the  government.  In  the  case  of 
Gaines  v.  Thompson,  7  Wall.  347,  the  plain- 
tiff sought  to  enjoin  the  secretary  of  the  in- 
terior and  the  commissioner  of  the  general 
land  office  from  canceling  plaintifTs  entry 
on  a  tract  of  land.  The  court  held  that  the 
act  of  the  officers  in  canceling  the  entry  was 
one  calling  for  the  exercise  of  judgment  and 
discretion,  and  could  not  be  controlled  by  the 
courts.  In  the  ophiion,  Mr.  Justice  Miller 
quoted  this  language  of  Chief  Justice  Taney 
in  the  case  of  Decatur  v.  Paulding,  14  Pet. 
497:  "  'In  general,  such  duties,  whether  Im- 
posed by  act  of  congress  or  by  resolution, 
are  not  mere  ministerial  duties.  The  head 
of  an  executive  department  of  the  govern- 
ment, in  the  administration  of  the  various 
and  important  concerns  of  his  office.  Is  con- 
tinually required  to  exercise  judgment  and 
discretion.  He  must  exercise  his  judgment 
in  expounding  the  laws  and  resolutions  of 
congress  under  which  he  is  required  to  act.' 
'If,'  he  says,  'a  suit  should  come  before  this 
court,  which  involved  the  constructlop  of 
any  of  those  laws,  the  court  certainly  would 
not  be  bound  to  adopt  the  construction  given 
by  the  head  of  the  department.  And,  if 
they  supposed  his  decision  to  be  wrong,  they 
would,  of  course,  so  pronounce  their  judg- 
ment But  this  judgment,  upon  the  con- 
struction of  the  law,  must  be  given  in  a  case 
in  which  they  have  Jurisdiction,  and  in  which 
It  is  their  duty  to  interpret  the  acts  of  con- 
gress, in  order  to  ascertain  the  rights  of  the 
parties  before  them.  The  court  could  not 
entertain  an  appeal  from  the  decision  of  one 
of  the  secretaries,  nor  revise  his  judgment  in 
any  case  where  the  law  authorized  him  to 
exercise  judgment  or  discretion.  Nor  can  It 
by  mandamus  act  directly  upon  the  officer, 
and  guide  and  control  his  judgment  or  dis- 
cretion in  the  matters  committed  to  his  care, 
in  the  ordinary  exercise  of  his  official  duties. 
•  ♦  •  The  Interference  of  the  courts  with 
the  performance  of  the  ordinary  duties  of 
the  executive  departments  would  be  pro- 
ductive of  "nothing  but  mischief,  and  we  are 
quite  satisfied  that  such  a  power  was  never 


intended  to  be  given  to  them.' "     The  ast 
in  which  Chief  Justice  Taney  used  this  lan- 
guage, as  stated  by  Mr.  Justice  MlUer  In 
Gaines  ▼.  Thompson,  was  as  follows:   "The 
case  of  Mrs.  Decatur  arose  under  an  act  ot 
congress,  and  also  a  joint  resolution  of  tliat 
body  of  the  same  date,  both  providing  com- 
pensation for  the  services  of  her  deceased 
husband;   but  the  measure  of  this  compen- 
sation (which  was  to  be  paid  to  her  by  tlie 
secretary  of  the  navy)  was  in  the  act  differ- 
ent from  what  It  was  in  the  resolution.    The 
secretary  held  that  but  one  of  these  was  In- 
tended by  congress,  and  •  gave  her  the  ele^^• 
tlon.     She  brought  suit  to  compel  him  to 
give  her  both.     It  is  clear  she  had  no  oUier 
legal  remedy.     The  United  States  could  not 
be  sued.    The  secretary  could  not  De  raed 
in  any  other  form  of  action  than  mandanras. 
But,  on  the  ground  that  the  action  of  the 
secretary  Involved  the  exercise  of  Judgment 
and  discretion,  the  order  of  the  circuit  conn 
refusing  the  writ  was  sustained."     Further 
on    In    this    important    case    of    Gaines  t. 
Thompson,  Mr.  Justice  Miller,  in  speaking  ot 
the  power  conferred  upon  the  secretary  of 
the  interior  and  the  commissioner  of  the  gen- 
eral land  office  In  the  administration  of  laws 
relating  to  the  public  lands,  said:    "Certain 
powers  and  duties  are  confided  to  those  offi- 
cers, and  to  them  alone;    and  however  tbe 
courts  may,  in  ascertaining  the  rights  of  par- 
ties in  suits  properly  before  them,  pass  ap- 
on  the  legality  of  their  acts,  after  the  matter 
has  once  passed  beyond  their  control,  there 
exists  no  power  In  the  courts,  by  any  of  Its 
processes,  to  act  upon  the  officer,  so  as  to  in- 
terfere with  the  exercise  of  that  judgment 
while  the  matter  is  properly  before  him  for 
action.    The  reason  for  this  is  that  the  lav 
reposes  this  discretion  in  him  for  that  oc- 
casion, and  not  in  the  courts.     The  doctrine 
therefore  is  as  applicable  to  the  writ  of  in- 
junction as  it  is  to  the  writ  of  mandamus." 
The  doctrine  announced  in  Gaines  v.  Thomp- 
son has  been  followed  by  the  supreme  court 
of  tbe  United  States  ever  since,  and  its  force 
and  effect  never  lessened  by  a  single  utter 
ance.     In  Litchfield  v.  Register  and  Receiv- 
er, 9  Wall.  675,  the  plaintiff  brought  his  ac- 
tion In  injunction  to  restrain  the  defendants, 
as  officers  of  the  local  land  office,  from  en- 
tertaining and  acting  upon  applications  to 
prove  pre-emptions  upon  certain  lands,  which 
the  plaintiff  claimed,   by  virtue   of   certain 
acts  of  congress,  bad  become  his  propMtr- 
The  right  to  enjoin  these  officers  was  again 
denied,  Mr.  Justice  Miller  using  ttiis  forcible 
and  direct  language:    "The  very   first  duty 
which  the  register  is  called  on  to  perform, 
when  an  application  Is  made  to  him  to  enter 
a  tract  of  land,  is  to  ascertain  whether  it  Is 
subject  to  entry.     This  depends  upon  a  va- 
riety of  circumstances.     Has  there   been  a 
proclamation   offering  it  for  sale?      Has  It 
been  reserved  by  any  action  of  congress  or 
of   tbe   proper   department?    Has    it    been 
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granted  by  any  act  of  congress,  or  has  !t 
been  sold  already?  These  are  all  questions 
for  him  to  decide,  and  they  require  the  ex- 
ercise of  Judgment  and  discretion.  The  bill 
shows  on  its  face  that  these  officers,  in  the 
exercise  of  this  duty,  were  considering 
whether  the  reservations  of  the  departments, 
and  the  acts  of  congress,  and  the  claim  of 
the  plaintiff  under  them,  toolc  these  lands  out 
of  the  category  of  lands  subject  to  sale  and 
pre-emption;  and  he  aslcs  the  court  to  inter- 
fere by  Injunction  to  prevent  them  from  de- 
termining that  question,  and  that  the  court 
shall. determine  it  for  them.  He  says  the 
court  below  erred,  because  It  did  not  require 
them  to  come  in  and  answer  to  his  claim  of 
title;  and,  at  their  own  expense,  to  put  the 
court  in  possession  of  their  views,  and  de- 
fend their  instructions  from  the  commission- 
er, and  convert  the  contest  before  tl»e  land 
department  into  one  before  the  court.  This 
is  precisely  what  this  court  has  decided  that 
no  court  shall  do.  After  the  land  officers 
shall  have  disposed  of  the  question.  If  any 
legal  right  of  the  plaintiff  has  been  invade«l, 
be  may  seelc  redress  in  the  courts."  This 
language,  we  think,  is  particularly  applica- 
ble to  the  case  at  bar,  and  all  the  questions 
aslced  by  the  supreme  court  in  that  case 
might  be  aslced  in  this;  and  if  we  attempted 
to  determine  them,  and  that  determination 
should  be  in  favor  of  the  plaintiff,  our  deci- 
sion would  be  squarely  opposed  to  that  of 
the  secretary  of  the  interior,  who  9till  re- 
tains, and  has  in  no  way  lost.  Jurisdiction  of 
the  subject.  The  question  will  remain  one 
before  that  department  until  some  further 
action  is  taken  by  its  officers,  upon  its  own 
motion,  or  on  the  application  of  some  person 
Interested,  or  Iii  pursuance  to  some  further 
act  of  congress,  which  the  secretary,  we 
think  not  inappropriately,  holds  to  be  neces- 
sary. Such  a  determination,  too,  would 
place  us  in  the  attitude  of  enjoining  and  pro- 
hibiting this  defendant  Indian  agent  from 
the  enforcement  of  a  law  which  the  secre- 
tary of  the  interior  has  called  upon  him,  who 
is  a  subordinate  of  his  department,  under  his 
supervisory  Jurisdiction,  to  enforce.  This 
will  be  seen  by  an  examination  of  another 
portion  of  the  statutes. 

Sections  2147,  2148,  and  2149,  Rev.  St.  U. 
S.,  provide: 

"Sec.  2147.  The  superintendent  of  Indian  af- 
fairs, and  the  Indian  agents  and  sub-agents, 
shall  have  authority  to  remove  from  the  In- 
dian country  all  persons  found  therein  con- 
trary to  law;  and  the  president  is  authorized 
to  direct  the  military  force  to  be  employed  in 
such  removal. 

"Sec.  2148.  If  any  person  who  has  been  re- 
moved from  the  Indian  country  shall  there- 
after at  any  time  return  or  be  found  within 
the  Indian  country,  he  shall  be  liable  to  a  pen- 
alty of  one  thousand  dollars. 

"Sec.  2140.  The  commissioner  of  Indian  af- 
fairs is  authorized  and  requh-ed,  with  the  ap- 


proval of  the  secretary  of  the  interior,  to  re- 
move from  any  tribal  reservation  any  person 
being  therein  without  authority  of  law,  or 
whose  presence  within  the  limits  of  the  res- 
ervation may,  in  the  Judgment  of  the  commis- 
sioner, be  detrimental  to  the  peace  and  wel- 
fare of  the  Indians;  and  may  employ  for  the 
purpose  such  force  as  may  be  necessary  to  en- 
able the  agent  to  effect  the  removal  of  such 
person." 

On  October  31,  1894,  the  department  of  the 
Interior,  under  the  authority  of  section  2149, 
directed  a  communication  to  Special  Agent 
Able,  the  predecessor  of  the  defendant  Bald- 
win in  office,  and  who  was  then  In  charge  of 
the  Kiowa  and  Comanche  agency,  which  con- 
tained the  following:  "You  will  observe  that, 
imder  the  provisions  of  section  2147  of  the  U. 
S.  Rev.  Stat,  you  are  authorized  to  remove 
from  that  reservation -all  persons  found  there- 
in contrary  to  law;  and,  should  occasion  arise 
for  you  to  take  such  action,  I  would  suggest 
that  you  call  the  attention  of  the  person  or 
persons  so  removed  to  the  provisions  of  sec- 
tion 2148  of  said  statute;  and,  should  he  or 
they  be  found  a  second  time  within  the  bound- 
aries of  that  reservation  contrary  to  law, 
you  will  lay  all  the  facts  in  the  case  before 
the  proper  tJ.  S.  district  attorney,  for  such  ac- 
tion as  he  may  deem  proper  in  the  premises. 
Should  be  decline  for  any  reason  to  take  ac- 
tion, the  fact  should  be  promptly  reported 
here."  On  November  27,  1894,  the  depart- 
ment of  the  Interior  called  the  attention  of  the 
defendant  Capt.  Frank  D.  Baldwin  to  the 
above  communication,  and  directed  him  to 
give  it  attention,  and  carry  out  Its  suggestions; 
and  orders  for  the  removal  of  the  plaintiff  and 
other  settlers  on  these  lands,  and  wlilch  the 
pla^tlff,  In  his  brief,  states  are  about  to  be 
enforced,  and  which  he  seeks  to  have  en- 
joined, were  made  by  the  Indian  agent,  in  pur- 
suance of  these  directions  of  the  Interior  de- 
partment It  will  thus  be  plainly  seen  what 
an  anomalous  situation  might  result  by  the 
assumption  at  this  time,  by  the  courts,  of  Ju- 
risdiction over  the  question  sought  to  be  pre- 
sented by  the  plaintiff.  The  defendant  has 
been  directed  by  the  highest  officer  of  the  gov- 
ernment having  supervision  and  control  over 
him,  and  by  the  officer  empowered  with  the 
Judgment  and  discretion,  and  burdened  with 
the  duty,  of  determining,  until  the  title  to 
these  lands  has  passed  from  the  government, 
whether  they  are  Indian  lands,  or  whether 
they  are  lands  open  to  homestead  settlement,, 
to  remove  parties  settled  upon  these  lands, 
because  they  are  lands  which  constitute  a 
part  of  an  Indian  reservation.  The  defend- 
ant has  not  only  been  so  directed,  but  he.  In 
his  own  official  capacity,  is  so  directed  by  the 
plain  provision  of  the  statutes;  and  we  are 
asked  to  interfere  by  injunction  with  the  per- 
formance of  this  duty  so  imposed  upon  the  de- 
fendant by  law,  and  by  the  Judgment  of  his 
superior  officer  in  his  department.  The  mere 
suggestion  of  such  a  situation  seems  to  us 
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proof  conclusive  that  congress,  In  the  delega- 
tion of  Judicial  powers  to  the  secretary  of  the 
interior,  and  also  to  the  courts,  meant,  as  the 
supreme  court  has  held,  that  the  exercise  of 
that  power  should  be  exclusively  confined  to 
the  o£Scers  of  the  interior  department,  while 
the  subject  of  it  was  still  within  its  control; 
and,  after  it  has  passed  beyond  such  control, 
then,  and  not  until  then,  to  pass  to  the  courts. 
This  construction  of  the  law  malces  all  hai'- 
munious.  A  contrary  one  would  malte  inter- 
minable conflict  and  confusion,  not  preserva- 
tory,  but  destructive,  of  the  rights  of  the  gov- 
ernment and  of  the  citizen. 

Other  cases  in  which  the  supreme  court 
of  the  United  States  has  held  that  the  courts 
will  not  interfere  with  the  officers  of  the  gov- 
ernment in  the  exercise  of  the  judgment  and 
discretion  vested  in  them  in  the  supervision 
of  the  business  relating  to  public  lands,  or 
the  disposal  thereof,  either  by  mandamus  or 
injunction,  are  The  Secretary  v.  McGarra- 
han,  9  Wall.  298,  and  Marquez  v.  Prisbie,  101 
U.  S.  473.  And  this  doctrine  of  noninterfer- 
ence by  the  courts  with  the  determination  of 
any  and  all  questions  of  fact  and  of  law  in- 
volved in  the  disposal  of  the  public  lands, 
or  of  the  administration  of  the  affairs  of  the 
government  pertaining  thereto,,  prior  to  the 
time  the  government  has  parted  with  the 
title,  and  the  land  become  the  subject  of 
private  ownership,  is  also  recognized  in  John- 
son v.  Towsley,  13  Wall.  72,  Shepley  v.  Cow- 
an, 91  U.  S.  330,  and  Moore  v.  Robbins,  96 
U.  S.  530.  It  is  true  that,  in  all  these  cases 
pi:8sed  on  by  the  supreme  court  of  the  United 
States,  the  question  presented  was  whether 
the  action  of  the  officers  in  determining  the 
title  to  the  lands  should  be  controlled  by 
mandamus  or  injunction;  while  In  the  case 
at  bar  the  possession  of  the  land  is  the  di- 
rect matter  involved.  This  dlflCerence,  how- 
ever, does  not  lessen  the  force  of  these  ad- 
judicated cases.  The  principle  is  the  same, 
whether  the  controversy  relates  directly  to 
the  title  to  the  lands,  or  indirectly  to  a  con- 
troversy over  the  possession.  Tlie  rightful- 
ness of  the  possession  in  this  case  cannot  be 
determined  without  a  determination  of  the 
controverted  question  of  title;  and  under  the 
statutes  presented,  so  long  as  the  interior  de- 
partment has  jurisdiction  of  the  question  of 
title,  it  has  jurisdiction,  as  between  the  plain- 
tiff and  the  government,  to  determine  who 
shall  possess  the  lands  also.  We  thinlc  that 
for  the  courts  to  take  jurisdiction  of  the  ques- 
tion involved,  in  the  determination  of  the 
right  to  the  possession  of  the  land,  would  ap- 
pear little  less  embarrassing  to  the  Interior 
department  than  to  determine  it  directly  In 
relation  to  the  title;  and,  if  the  courts  should 
not  entertain  an  action  of  injunction  for  the 
determination  of  the  question  in  one  form,  it 
should  not  do  so  in  the  other.  Whether,  as 
between  a  litigant  who  is  an  applicant  to 
make  entry  upon  land,  and  who  claims  his 
right  to  the  possession  of  the  land  by  virtue 


of  his  asserted  right  to  make  homestead 
entry  thereon,  and  the  government,  it  affects 
the  question  of  title  or  possession,  the  ques- 
tion Involved  is  equally  one  of  cognizance  hr 
the  interior  department,  and  the  principle 
governing  the  court's  consideration  of  it  is 
the  same.  In  the  language  which  we  have 
used  with  reference  to  the  time  when  ques- 
tions relating  to  the  public  lands  may  be  pre- 
sented to  the  courts,  we  do  not  mean  to  be  un- 
derstood as  holding  that  this  can  be  done  only 
after  the  legal  title  has  passed  from  the  gov- 
ernment. The  title  vested  in  the  individual, 
and  which  will  warrant  his  bringing  an  ac- 
tion In  the  courts  to  determine  his  rights, 
must  be  determined  by  the  character  of  the 
relief  sought,  and  the  forum  which  he  enters'; 
and  his  action  may  be  brought  on  either  the 
legal  or  equitable  title,  as  the  nature  of  the 
particular  case,  thus  guided,  may  determine. 
In  concluding  this  case,  we  do  not  consider 
It  out  of  place  to  state  that  while  the  ques- 
tion involved,  in  the  determination  of  the  sta- 
tus of  these  lands,— as  to  whether  it  was  land 
opened  to  settlement,  or  land  set  apart  for  the 
use  of  the  Indians,— was  one,  so  far  as  the 
rights  of  the  plaintiff  now  presented  to  ns 
are  concerned,  exclusively  for  the  determina- 
tion of  the  officers  of  the  interior  department, 
before  whom,  at  various  times,  and  in  its  va- 
rious phases,  the  matter  might  be  presented, 
and  with  whose  determination  we  cannot  in- 
terfere until  the  department  has  lost  juris- 
diction of  the  question,  by  reason  of  the  sub- 
ject-matter ijassing  Ijeyond  its  control,  we 
consider  that  the  determination  of  this  qves- 
tlon  by  the  department  was  a  very  wise  one. 
It  certainly  would  have  greatly  complicated 
matters  to  have  permitted  the  plaintiff  and 
other  settlers  to  acquire  rights  in  these  lands 
while  this  question  of  the  Indian  title  thereto 
remained  undetermined,  and  would  have  been 
hazardous  both  to  the  interests  of  the  gov- 
ernment and  the  settlers.  The  opposite  poli- 
cy from  that  which  the  department  of  the  in- 
terior Is  wisely  pursuing  in  this  case  was  al>ly 
criticised  In  the  opinion  of  Mr.  Justice  Shiras 
in  the  case  of  Sioux  City  &  St.  P.  R.  Co.  t. 
U.  S.,  supra,  in  the  following  language:  "The 
fact  that  great  injury  may  be  caused,  not 
only  to  the  comphilnant,  but  to  the  settlers 
upon  these  lands,  and  to  the  region  in  which 
the  lands  are  situated,  by  throwing  them 
open  to  settlement  while  the  title  thereto  is  In 
dispute,  cannot  be  considered  in  determining 
the  question  presented  by  this  motion.  It 
might  not  be  difficult  to  convince  afiy  one 
who  has  any  knowledge  of  the  lamentable 
evils  entailed  upon  the  community  and  the 
settlers  themselves,  by  the  action  of  the  land 
department  in  throwing  open  the  lands  upon 
the  Des  Moines  river  to  settlement  when  tlie 
title  was  In  dispute,  of  the  unwisdom  of  invit- 
ing settlers  to  occupy  lands  which  are  claim- 
ed under  specific  grants  from  the  government, 
without  first  having  the  question  of  title  ile- 
termined  by  the  supreme  court;  but  the  cer- 
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tainty  of  the  evils  resulting  from  such  action 
ou  the  part  of  the  department  cannot  be  urged 
as  a  reason  why  the  court  should  usurp  a  ju- 
risdiction not  conferred  upon  It."  The  title  to 
these  lands  cannot  be  settled  in  an  action  of 
Injunction  between  the  plaintiff  and  these 
defendants.  The  temporary  order  of  injunc- 
tion in  this  case  should  not  have  been  al- 
lowed, and  the  Judgment  dtssoMng  it  was 
proper,  and  is  affirmed.  All  the  justices  con- 
curring. 


(5  Okl.  371) 

MAHARRY  et  al. 


V.  MAHARRY. 


(Supreme  Court  of  Oklahoma.     Feb.  12,  1807.) 

Change  or  Venue— When  mat  be  Had— Appu- 
Cation— Divorce— Alimony— Defbkdast. 

1.  A  party  who  is  entitled  to  a  change  of 
venue  may  present  his  application  at  any  time 
before  the  trial;  and  the  fact  that  he  may  have 
failed  to  comply  with  an  order  of  the  court  to 
pay  alimony  pending  the  suit  is  not  sufficient 
ground  upon  which  to  refuse  his  application; 
l>ut  an  improper  refusal  to  an  iasutUcient  ap- 
plication for  a  change  of  venue  is  not  reversible 
error,  and,  where  it  would  noi  have  been  re- 
ver«ible  error  for  the  court  to  have  refused  the 
applicant's  application  for  a  change  of  venue, 
the  cause  will  not  be  reversed  because  the  court 
improperly  refused  to  consider  the  application 
because  the  defendant  applying  for  the  change 
had  failed  to  comply  with  an  order  of  the  court 
requiring  the  payment  of  temporary  alimony. 

2.  An  application  for  a  change  of  venue  must 
state  the  facts  ou  which  it  is  based,  and  not 
conclusions  of  the  mere  belief  of  the  party. 

3.  The  answer  of  the  defendant  may  be  strick- 
en from  the  files,  and  he  be  hold  in  default, 
where  it  is  shown  that  the  defendant  had  am- 
ple means  to  comply  with  an  order  for  the  pay- 
ment of  temporary  alimony,  and  refused  to 
uay  it. 

4.  A  party  who  is  alleged  by  the  plaintiff  to 
have  entered  into  a  conspiracy  to  cheat  and  de- 
fraud plaintiff  out  of  the  collection  of  any  judg- 
ment for  alimony  which  she  may  obtain  in  the 
ease,  and  who  has,  in  pursuance  thereof,  re- 
ceived or  purchased  valuable  property  from 
the  husband,  the  defendant  in  the  divorce  suit, 
may  be  joined  as  defendant,  and  judgment  en- 
tered against  him  to  pay,  out  of  the  moneys 
due  the  principal  defendant  on  such  transfer  of 
property,  the  plaintiffs  judgment  for  alimony. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Logan  county; 
before  Justice  Frank  Dale. 

Action  by  Mary  S.  Maharry  against  Wil- 
liam J.  Maharry  for  divorce  and  alimony.  In 
which  Teague  Ray  was  subsequently  joined 
as  the  fraudulent  transferee  of  the  property 
of  the  defendant  From  the  Judgment,  de- 
fendants api>eal.    Affirmed. 

Saunderson  &  Thomas,  Teague  Ray,  and 
J.  W.  Scothom,  for  plaintiffs  in  error. 

BIERER,  J.  At  the  time  the  plaintiff  com- 
menced her  action  for  divorce  and  alimony 
against  the  defendant  WllUam  J.  Maharry 
she  procured  a  restraining  order  enjoining 
the  defendant  from  the  disposition  of  bis 
property,  and  also  an  order  for  $50  attor- 
ney's fees,  and  for  suit  money  in  the  sum 
of  $oO,  and  for  $20  a  month  for  her  support. 


The  order  for  temporary  alimony  was  sub- 
sequently modified  so  as  to  require  the  pay- 
ment of  $25  attorney's  fees,  and  $25  alimony 
pending  the  litigation.  The  defendant  pre- 
sented a  motion  to  dissolve  the  restraining 
order,  and  also  to  set  aside  the  order  for 
temporary  alimony.  At  the  time  this  mo- 
tion was  presented  he  made  an  application 
for  change  of  venue  on  account  of  the  bias 
and  prejudice  of  the  Judge.  The  defendant, 
without  complying  with  the  order  for  the 
payment  of  temporary  alimony,  excepting 
the  payment  of  $25  attorney's  fees,  filed  his 
answer  and  cross  petition,  which  the  plain- 
tiff moved  to  have  stricken  from  the  files  for 
the  reason  that  the  defendant  had  failed  to 
comply  with  the  order  for  temporary  ali- 
mony. On  the  presentation  of  this  motion 
the  defendant  Maharry  asked  the  court  to 
pass  upon  his  motion  for  change  of  venue, 
which  the  court  refused  to  consider  until 
after  the  defendant  should  have  complied 
with  the  order  of  the  court  by  paying  into 
court  the  plaintiff's  suit  money.  This  action 
of  the  court  Is  assigned  as  error. 

We  think  this  conclusion  of  the  court  was 
erroneous.  The  statute  gives  a  party  the 
right  to  a  change  of  venue  in  all  cases  when 
It  shall  be  made  to  appear  that  the  Judge  of 
the  court  Is  Interested  or  has  been  of  coun- 
sel In  the  case,  "or  Is  otherwise  disqualified 
to  sit";  and  we  have  held  that  the  words 
"otherwise  disqualified  to  sit"  mean  that  the 
party  is  entitled  to  a  change  of  venue  when 
the  Jui^ge  Is  biased'  or  prejudiced  against 
him.  In  re  Brown,  2  Okl.  590,  39  Pac.  469. 
Our  statute  Imposes  upon  a  party  no  condi- 
tions whatever  as  to  his  right  to  ask  for  a 
change  of  venue.  He  may  do  it  at  any  time 
up  to  the  time  of  the  trial,  whether  the  is- 
sues are  made  up  or  not.  He  has  a  right  to 
demand  a  change  of  venue  for  the  purpose 
of  making  up  the  Issues,  in  order  that  a  trial 
may  be  had.  Sumner  Co.  v.  Wellington  Tp. 
(Kan.  Sup.)  17  Pac.  787.  The  fact  that  the 
party  may  have  been  in  ccm  tempt  of  court  could 
not  deprive  him  of  the  right  to  a  change  of 
venue,  if  his  showing  entitled  him  to  it  The 
fact  of  his  contempt  If  it  existed  as  a  fact, 
would  have  to  be  made  to  appear  to  the 
court  by  some  proper  proceeding,  and  he 
would  have  as  much  right  to  a  change  of 
trial  Judge  upon  the  determination  of  this 
question  as  upon  any  other  question  In  the 
case.  Whether  he  was  in  contempt  of  court 
or  not  might  and  usually  would,  depend 
upon  the  facts  of  the  case  as  they  exist- 
ed. His  being  in  contempt  of  court  for  fail- 
ure to  pay  alimony  in  a  divorce  suit  would 
depend  upon  his  ability  to  pay,  his  means  of 
procuring  the  money  wherewith  to  comply 
with  the  order  of  the  court;  and  this  issue 
of  fact  he  would  have  a  right  to  have  de- 
termined by  an  impartial  judge.  So,  too, 
likewise  when  the  charge  of  contempt  was 
before  the  court  on  the  application  to  strike 
his  pleading  from  the  files  because  of  his 
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failure  to  comply  with  the  order  of  the  court, 
he  would  have  a  right  on  that  hearing  to 
have  the  Issue  determined  by  a  court  presid- 
ed over  by  the  same  Impartial  and  unpreju- 
diced Judge.  So  we  would  hold  that  the  con- 
clusion of  the  court  in  refusing  to  consider 
the  defendant's  application  for  a  change  of 
venue  was  erroneous.  We  do  not  hold,  how- 
ever, in  this  case,  that  the  error  was  rever- 
sible, for  we  do  not  consider  that  the  appli- 
cation for  change  of  venue  was  such  as  en- 
titled the  plaintiff  to  the  relief  asked  for. 

The  only  affidavit  made  in  support  thereof 
was  the  following: 

"Territory  of  Oklahoma,  Logan  County— 
ss.:  William  J.  Maharry,  being  duly  sworn 
according  to  law,  says:  That  he  has  rea- 
son to  believe,  and  does  believe,  that  he  can- 
not have  a  fair  and  Impartial  trial  before 
Frank  Dale,  judge  of  the  district  court  of  Lo- 
gan county,  Oklahoma  Terr.,  and  therefore 
asks  that  a  change  be  granted  to  some  other 
judge,  for  the  purposes  of  trying  all  ques- 
tions that  may  arise  in  said  cause,  and  for 
the  purposes  of  trying  the  motion  to  dissolve 
the  injunction  and  set  aside  the  order  al- 
ready made  in  said  cause.  Affiant  says  that 
he  had  a  personal  altercation  difficulty  with 
said  judge,  and  that  on  account  of  said  dlffi- 
cnlty  he  believes  that  said  judge  has  an  un- 
kindly feeling  toward  him,  and  that  by  rea- 
son thereof  is  prejudiced  against  him,  and 
that  said  prejudice  would  affect  the  judg- 
ment of  said  court,  and  by  reason  thereof  he 
cannot  have  a  fair  and  Impartial  trial. 
[Signed]    William  J.  Maharry. 

"Sworn  to  before  the  undersigned  this  3rd 
day  of  July,  1894.  [Signed]  L.  J.  Pitts,  Dep. 
Clerk." 

This  affidavit  contained  no  sta<^ement  of 
facts  which  made  it  "appear  to  the  court 
that  a  fair  and  Impartial  trial  cannot  be  had," 
and  this  situation  must,  under  the  statute, 
exist  before  the  supreme  court  can  say  that 
the  district  court  committed  reversible  error 
by  its  failure  to  sustain  the  application.  The 
alleged  bias  and  prejudice  of  the  trial  judge, 
as  will  be  seen  by  the  affidavit,  is  shown 
only  by  the  belief  of  the  applicant,  which 
may  have  existed  in  this  case  much  more  in 
desire  than  from  any  fact  stated.  The  only 
fact  stated  is  that  the  applicant  "had  a  per- 
sonal altercation  difficulty  with  said  Judge." 
What  was  the  altercation?  What  was  the 
difficulty?  What  did  it  amount  to?  And 
what  evidence  had  the  Judge  exhibited  as  to 
whether  or  not  this  slight  or  trivial,  serious 
or  otherwise,  difficulty,  had  biased  or  preju- 
diced the  judge  against  the  defendant? 
There  Is  nothing  whatever  appearing  in  the 
affidavit  from  which  a  conclusion  can  be 
reached  that  the  judge  was  In  fact  biased  or 
prejudiced  against  the  applicant.  And,  if 
the  bias  or  prejudice  did  not  exist,  then  it 
did  not  appear  to  the  court  that  the  Judge 
was  disqualilied  to  try  the  case.  In  De  Walt 
v.  Hartzell  (Colo.  Sup.)  4  Pac.  1201,  it  is  said 


of  an  application  for  a  change  of  venae: 
"We  think  the  peUUon  fails  to  set  forth 
facts  sufficiently,  either  in  respect  to  the 
alleged  prejudice  of  the  judge  or  of  the  in- 
habitants of  the  county,  to  warrant  as  In  in- 
terfering with  tlie  ruling  of  the  court,  under 
the  discretion  vested  therein  by  the  statute 
touching  applications  of  this  character.  Be- 
yond the  bare  allegation  of  prejudice,  suffi- 
cient facts  should  be  set  out  by  the  petition- 
er from  which  the  court  may  be  able  to 
judge  of  the  probable  truth  or  falsity  of  the 
averments;  otherwise  a  change  of  the  place 
of  trial,  with  its  involved  expense  and  delay, 
might  go  as  a  matter  of  course,  upon  the 
mere  petition  therefor,  supported  by  an  in- 
definite affidavit,  as  in  this  case."  In  the 
state  of  E^ansas,  from  whence  we  received 
our  Code,  of  which  the  provision  allowing 
changes  of  venue  is  a  part.  It  has  been  held. 
as  In  the  state  of  Colorado,  from  the  decision 
of  the  supreme  court  of  which  state  we  have 
Just  quoted,  that  the  trial  court  is  vested 
with  a  discretion  in  granting  changes  of 
venue  In  civil  cases.  Waterson  v.  Kirkwood, 
17  Kan.  9.  It  does  not,  therefore,  appear 
that  the  defendant  has  been  in  any  way  prej- 
udiced by  the  refusal  of  the  court  to  pas-t 
upon  his  application,  for,  bad  he  passed  upon 
It,  under  the  law  It  would  not  have  been 
his  duty  to  sustain  this  application,  and  It 
therefore  makes  no  difference  whetlier  the 
reason  for  failure  to  pass  upon  the  applica- 
tion was  good  or  not 

Plaintiff  In  error  Maharry  contends  that 
the  court  erred  in  sustaining  the  motion  of 
the  plaintiff  to  strike  his  answer  and  cross 
petition  from  the  files.  The  contention  is 
that  the  record  shows  an  absolute  inability 
to  comply  with  the  order  to  pay  alimony, 
and  cases  are  cited  by  the  plaintiff  In  error 
to  support  his  claim  that  It  Is  erroneous  to 
strike  a  party's  pleadings  from  the  files  where 
his  failure  to  pay  alimony  has  resulted  from 
inability  and  poverty.  On  the  cousideraliun 
of  this  motion  the  court  heard  evidence,  con- 
sisting of  the  testimony  of  Teague  Ray,  at- 
torney for  the  defendant  In  this  testimony 
Ray  swore  that  subsequent  to  the  bringing 
of  the  action  he  had  paid  the  defendant  |250 
In  money,  and  had  delivered  to  him  notes  to 
the  amount  of  $2,000.  This  furnished  the 
defendant  ample  means  with  which  to  com- 
ply with  the  order  of  the  court  The  testimo- 
ny of  the  defendant's  own  attorney  also 
showed  that  he  had  absconded,  left  the  ter- 
ritory and  the  jurisdiction  of  the  court,  and 
was,  when  last  heard  from,  In  another  state, 
evading  any  further  proceedings  that  the 
plaintiff  might  take  to  enforce  the  order  of 
the  court  excepting  the  remedy  proposed. 
The  plaintiff  had,  under  such  circumstances, 
the  right  to  have  the  defendant's  answer  and 
cross  petition  stricken  out  2  Bish.  Mar.,  DIt. 
&  Sep.  {  1096;  Walker  v.  Walker,  82  N.  Y. 
2C0. 

It  is  also  contended  that  Teague  Ray  waa 
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Improperly  Joined  In  this  action  with  the 
defendant.  The  original  petition  alleged  that 
the  defendant  William  J.  Maharry  was  the 
owner  of  a  quarter  section  of  land,  describ- 
ing it,  in  Logan  county,  of  the  value  of 
?7,000.  And  there  appear  in  the  record  two 
amended  petitions,  the  first  being  by  refer- 
ence made  a  part  of  the  second,  in  which  it 
is  alleged  that  subsequent  to  the  commence- 
ment of  the  action  the  defendant  Maharry 
and  his  attorney,  Teague  Ray,  entered  into 
a  conspiracy  to  cheat  and  defraud  the  plain- 
tiff out  of  the  alimony  which  slie  might  re- 
cover in  the  action,  and  that,  in  pursuance 
of  such  purpose,  the  defendant  Maharry  had 
relinquished  the  title  to  the  tract  of  land, 
which  was  then  In  the  government,-  and  per- 
mitted Ray  to  make  a  filing  thereon;  that 
the  defendant  Ray  promised  to  pay  the  de- 
fendant Maharry  for  thl»  land,  at  some  fu- 
ture time,  a  large  sum  of  money,  to  wit  the 
sum  of  ?2,500*  There  were  other  allegations 
in  these  pleadings  not  material  to  state  here. 
Such  allegations  made  it  proper  to  Join  Ray 
as  a  defendant  Damon  v.  Damon,  2S  Wis. 
510;  Busenbark  v.  Busenbark,  33  Kan.  572, 
7  Pae.  245;  Gardenhire  v.  Gardenhire,  2  Okl. 
4S1,  37  Pac.  813. 

We  think  the  amended  petitions,  considered 
together,  as  was  asked  by  the  plaintiff,  and 
as  was  evidently  done  in  the  trial  of  the 
case,  fully  state  a  cause  of  action  against 
Ray,  and  that  the  judgment  rendered  against 
him  was  within  the  prayer  of  the  plaintiff. 
This  disposes  of  all  the  questions  In  the  brief 
of  plaintiffs  in  error,  excepting  the  cooten- 
tlori  that  the  court  had  no  jurisdiction  to  Is- 
sue the  restraining  order  against  Maharry's 
disposing  of  the  tract  of  land  on  which  he 
and  his  wife  had  lived  and  had  improve- 
ments, and  were  In  possession  under  the 
homestead  law.  The  deceased  mother  of  the 
defendant  Maharry  had  made  entry  thereon. 
We  do  not  consider  that  a  determination  of 
this  question  one  way  or  the  other  would  in 
any  way  afltect  this  ease,  and  therefore  de- 
cline to  pass  upon  It.  Long  prior  to  the  de- 
termination of  the  case  Maharry  had  dis- 
posed of  the  land,  and  bad  received  therefor 
money  and  notes  from  Ray,  and  the  court 
adjudged  that  Ray  should  pay  into  court,  for 
the  satisfaction  of  the  plaintiff's  judgment, 
$1,000  of  the  money  which  was  due  Maharry 
from  the  sale  of  this  land.  It  makes  no  dif- 
ference in  the  determination  of  this  case 
whether  the  court  had  jurisdiction  to  enjoin 
the  disposal  of  this  land  or  not  It  certainly 
had  jurisdiction  to  render  a  judgment  for 
alimony  against  Mahhrry,  and  It  certainly 
had  jurisdiction  to  require  a  person  who  was 
within  the  jurisdiction  of  the  court  and  who 
was  made  a  party  to  the  case,  and  who  had 
received  property  of  any  kind  or  character 
from  Maharry  to  defeat  the  payment  of  this 
alimony,  as  was  alleged  by  the  plaintiff,  and 
who  was  then  largely  Indebted  to  his  co- 
defendant,  against  whom  judgment  for  ali- 


mony was  rendered,  to  pay  of  the  amount 
owing  to  Maharry  the  amount  of  the  judg- 
ment for  alimony  against  him.  The  judg- 
ment of  the  court  below  is  affirmed.  All  the 
justices  concurring,  excepting  DALE,  C.  J., 
who  tried  the  case  below,  not  sitting. 


(5  Okl.  300) 

BURCHKTT,   Sheriff,  v.  HAMILL. 

(Supreme  Court  of  Oklahoma.     Feb,  12,  1897.) 

Referee— Report  —  Replevin  —  Ownership   of 
Crop— Evidence. 

1.  On  consideration  of  a  motion  by  a  party  to 
confirm  the  report  of  a  referee,  where  the  party 
has  made  no  exceptions  to  the  facts  fouud,  the 
facts  must  be  taken,  as  to  the  party  making 
tlie  motion,  as  found  by  the  referee;  and  it  is 
the  duty  of  the  court  to  apply  the  law  to  those 
facts,  and  the  court  is  not  bound  by  the  conciu- 
sions  of  law  of  the  referee,  but  may  render 
such  judgment  as  the  law  warrants;  and  if  the 
conclusions  of  law  of  the  referee  arc  erroneous, 
or  are  made  in  favor  of  the  party  to  such  mo- 
tion, wlien  they  should  have  been  rendered  in 
favor  of  the  other  party.  It  is  not  erroneous  to 
overrule  such  motion  to  confirm  the  referee's 
report. 

2.  In  an  action  of  replevin  to  recover  wheat 
which  was  grown  by  tlie  plaintiff  upon  land  on  , 
which  the  plaintiff's  husband  had  a  homestead 
entr.v;  and  where  it  was  shown  that  the  plain- 
tiff had  entered  into  a  written  lease  with  her 
husliand.  In  consideration  of  the  sum  of  ?600 
duly  paid,  whereby  she  was  to  hold  and  use 
the  land  for  something  over  five  years;  and 
where,  in  pursuance  to  this  lease,  the  plaintiff 
did  break  out,  cultivate,  and  otherwise  unprove 
the  land,  and  did  plant  and  harvest  the  wheat, 
she  paying  the  expenses  of  the  same  from  her 
own  means;  and  where  the  action  is  against 
the  sheriff,  who  levied  upon  the  wheat  under 
an  execution  against  the  plaintiff's  husband, — 
it  is  entirely  immaterial  whether  this  lease  was 
valid  or  void,  on  the  ground  contended  for,  that 
it  was  not  acknowledged  and  filed,  or  because 
the  homestead  entryman  could  make  no  lease 
or  conveyance  of  his  homestead.  She  had  till- 
ed the  soil,  planted  the  wheat,  and  harvested 
and  threshed  it,  with  her  own  means,  and  by 
her  own  servants;  and  her  title  thereto  did  not 
depend  upon  her  right  to  cultivate  the  soil,  at 
least  when  it  was  attacked  by  a  person  who 
showed  no  claim  to  the  land  on  which  the  wheat 
was  raised. 

3.  Where  the  report  of  a  referee  is  entirely 
set  aside,  there  is  no  finding  of  fact  or  evidence  • 
upon  which  the  court  can  act;  and  the  effect  of 
setting  aside  the  report  is  to  grant  a  new  trial, 
and  it  is  erroneous  for  the  court,  after  entirely 
setting  aside  the  referee's  report  to  proceed  to 
render  judgment  upon  it. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Kingfisher  coun- 
ty; before  Justice  John  L.  McAtee. 

Annie  M.  Hamlll  brought  her  action  In  re- 
plevin in  the  district  court  of  Kingfisher  coun- 
ty, to  recover  the  iwssession  of  400  bushels  of 
wheat  which  the  defendant,  as  sheriff,  had 
levied  upon  under  an  execution  upon  a  judg- 
ment against  the  plaintifTs  husband,  James 
M.  Hamill.  The  cause  was  submitted  to  a 
referee  for  trial,  and  the  referee  made  find- 
ings of  fact  and  conclusions  of  law,  and  re- 
ported the  same  to  the  court.  The  findings  of 
fact  are  quite  brief,  and,  treating  them  as 
they  are  considered  by  counsel  for  both  sides 
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In  their  briefs,  the  facts  are  these:  That  on 
the  20th  day  of  June,  1890,  James  HamiU 
leased  to  his  wife  a  quarter  section  of  land, 
which  he  was  claiming  under  the  homestead 
law,  and  which,  on  April  22,  1891,  he  entered 
under  the  homestead  law,  and  had  not  yet 
proved  up  at  the  time  this  action  arose,  until 
the  1st  day  of  October,  1895,  for  the  sum  of 
$600,  paid  by  the  plaintiff  to  James  M.  Ha- 
miU. This  lease  was  In  writing,  signed  by 
both  parties,  and  witnessed  by  one  E.  V.  Ua- 
mill,  but  not  acknowledged  or  recorded.  Act- 
ing under  this  lease,  the  plaintiff  from  time  to 
time  broke  said  land,  until  aU  the  tract,  ex- 
cept about  30  acres,  was  broken  and  put  Into 
cultivation.  The  cultivated  land  was  sown 
to  wheat  from  year  to  year,  until.  In  1894, 
there  was  harvested  1,783  bushels  of  wheat. 
The  $600  paid  by  pUilntlff  to  her  husband  for 
said  lease  was  mainly  expended  in  making 
improvements  upon  the  land,  in  fencing  the 
same,  and  erecting  buildings  thereon.  The 
plalntlfiC  mainly  attended  to  hiring  the  hands, 
.and  paying  the  expenses  of  farming  the  land 
and  raising  the  wheat,  and,  out  of  the  pro- 
ceeds thereof,  provided  for  the  family.  On 
I  July  6,  1894,  the  defendant,  as  sheriff  of  King- 
fisher county,  held  In  his  hands  for  execution 
an  execution  issued  upon  a  Judgment  for  prin- 
cipal, interest,  and  costs  in  the  sum  of  $120, 
given  in  favor  of  the  Burden  Bank  against  J. 
M.  Hamill,  and  by  virtue  of  this  execution 
levied  on  the  400  bushels  of  wheat  then  in  the 
granary  on  this  land.  The  wheat  was  valued 
at  $150.  The  referee  found,  as  a  matter  of 
law,  that  the  lease  of  J.  M.  UamiU  to  the 
plaintiff  was  void  as  to  the  execution  creditor, 
the  Burden  Bank;  and  that,  as  to  the  execu- 
tion creditor,  the  400  bushels  of  wheat  so 
levied  upon  by  the  defendant  was  subject  to 
such  levy,  and  the  wheat  was  rightfully  held 
by  the  defendant  at  the  time  of  the  commence- 
ment of  the  action  of  replevin;  and  that  the 
defendant  was  entitled  to  judgment  for  the 
return  of  the  400  bushels  of  wheat,  or  $150, 
the  value  thereof.  The  plaintiff  excepted  to 
each  finding  of  fact  of  the  referee,  and  to  each 
conclusion  of  law  thereon,  and  on  such  excep- 
tions moved  the  court  to  set  aside  the  report 
of  the  referee.  The  .  defendant  moved  the 
court  to  confirm  the  report  of  the  referee,  and 
render  judgment,  upon  the  findings  of  fact 
and  conclusions  of  law,  in  favor  of  the  de- 
fendant, for  the  return  of  the  property  In  con- 
troversy, or  the  value  thereof,  and  for  the 
costs.  On  consideration  of  these  motions,  the 
court  sustained  the  exceptions  of  the  plaintiff 
to  the  report  of  the  referee,  and  set  aside  and 
held  the  same  for  naught,  and  also  overrul- 
ed defendant's  motion  to  confirm  the  report 
of  the  referee,  and  then  proceeded  to  find  up- 
on the  referee's  report  for  the  plaintiff,  adjudg- 
ing her  entitled  to  the  possession  of  the  wheat, 
and  giving  her  Judgment  for  costs.  The  de- 
fendant excepted  to  the  action  of  the  court  in 
overruling  his  motion  to  confirm  the  report  of 
the  referee,  and  also  moved  for  a  new  trial; 


and,  this  being  overmled,  exception  was  dulj 
saved.    Reversed. 

Boynton  &  Smith,  for  plaintiff  In  error.  W. 
W.  Noffslnger,  for  defendant  In  error. 

BIERER,  J.  (after  statbig  the  facts).  Two 
questions  of  law  are  presented  upon  the  rec- 
ord for  our  determination.  First.  Did  tlie 
court  err  In  overruling  defendant's  motion  to 
confirm  the  report  of  the  referee,  and  render 
Judgment  in  his  favor  thereon?  Seccmd.  Did 
the  court  err  In  rendering  Judgment  for  the 
plaintiff  after  the  court  had  sustained  the 
plaintiff's  exceptions  to  the  report  of  the  ref- 
eree, and,  on  her  motion,  tiad  set  aside  and 
held  the  .report  for  naught'/  The  defendant 
had  filed  no  exceptions  to  the  findings  of  fact 
of  the  referee;  so,  on  determining  his  motion, 
the  facts,  so  far  as  ills  mptlon  is  concerned, 
must  be  taken  as  found  by  the  referee.  Mart- 
solf  V.  Barnwell,  15  Kan.  612f  The  district 
court,  however,  was  not  boimd  by  the  codcIq- 
sions  of  law  as  made  by  the  referee,  and  on 
such  motion  should  have  entered  sucb  a  Judg- 
ment as  the  law  would  warrant  when  applied 
to  the  facts  as  found.  Martsolf  t.  BamweH 
supra. 

The  question  Is,  then,  on  the  facts  as  found: 
Was  the  defendant  entitled  to  Judgment? 
This  question  is  presented  by  counsel  for  both 
parties,  hi  their  briefs,  from  a  discussion  of 
the  proposition  as  to  whether  or  not  the  lease 
made  by  J.  M.  Hamill  to  the  plaintiff  was 
void.  It  is  chiefly  contended  that  It  was  void 
imder  the  Nebraska  statute  tn  force  in  this 
territory  at  the  time  the  lease  was  made,  be- 
cause that  statute  required  all  conveyances  of 
real  estate,  except  leases  for  a  term  of  not  ex- 
ceeding one  year,  to  be  acknowledged  and 
filed  of  record.  It  Is  also  argued  by  plaintiff 
in  error  that  the  lease  is  void,  because  it  is 
against  public  policy,  under  the  laws  of  the 
United  States,  for  a  homestead  entryman  to 
lease  his  homestead,  and  because  a  conv^- 
ance  of  the  land  before  patent  is  void.  In  om 
Judgment,  none  of  these  propositions  taave  any 
relevancy  to  the  case  in  hand.  No  levy  was 
made  upon  any  land,  and  no  leasehold  Inter- 
est of  the  plaintiff  was  sought  to  be  defeated 
by  the  execution  creditor.  The  question  was 
not  as  to  whether  the  sheriff  could  have  leried 
on  the  land,  but  the  question  was,  did  the 
plaintiff  own  the  wheat?  And  a  determina- 
tion of  that  question  did  not,  and  does  not,  re- 
quire a  determination  as  to  whether  this  lease 
was  void  or  valid  on  account  of  any  matters 
stated.  There  is  no  finding  of  fact — and,  if 
we  could  go  into  the  etidence,  there  is  no  evi- 
dence tending  to  show — that  these  parties  were 
perpetrating,  or  attempting  to  perpetrate,  any 
fraud  upon  the  creditors  of  J.  M.  HamiO. 
Whether  the  lease  was  void  or  valid  makes 
no  difference.  The  fact  appears  that  the  plain- 
tiff did  farm  this  land;  that  she  did  break  op 
the  prairie,  and  reduce  the  land  to  cultivation: 
that  she  hired  the  men,  and  paid  the  expenses 
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of  planting  and  barrestlng  the  wheat,  t(ad  the 
wheat  was  raised  from  seed  formerly  raised 
by  her.  Whether  or  not  she  had  a  right  to  the 
possession  of  the  land  on  which  the  wheat  was 
raised,  where  the  defendant  shows  no  claim  of 
right  to  the  possession  of  such  land,  or  any 
title  whatever  therein,  is  a  questioh  enth-ely 
too  remote  to  merit  any  consideration  what- 
ever. If  she  had  no  right  to  the  possession  of 
the  land,  that  would  give  the  defendant  no 
right  to  levy  on  her  wheat  under  an  execution 
against  her  husband  or  any  other  person. 
The  question,  also,  as  to  whether  or  not  a 
homestead  entryman  may  lease  his  homestead 
for  farming  purposes,  while  be  resides  there- 
on, cannot  be  considered  here.  Even  if  we 
were  to  concede  that  that  would  be  a  debat- 
able question  as  between  the  government  and 
the  entryman,  or  a  contestant  and  the  entry- 
man,  it  would  in  no  way  assist  the  plaintiff  in 
error.  Neither  he  nor  the  creditor  whom  he 
represents  Is  in  any  position  to  raise  it.  As 
long  as  these  parties  have  no  right  to  the  land, 
it  maizes  no  difference  to  them  whether  the 
entryman  is  complying  with  the  homestead 
law  or  not.  The  conclusions  of  law  of  the 
referee  were  therefore  erroneous,  and  the  court 
properly  overruled  the  defendant's  motion  to 
confirm  the  report,  and  for  judgment. 

The  record  of  the  case  shows  that  the  plain- 
tiff made  his  exceptions  before  the  referee 
to  each  finding  of  fact  and  conclusion  of  law 
contained  in  his  report,  and  in  the  district 
court  renewed  his  exceptions  specifically,  and 
asked  the  court  to  set  aside  the  referee's 
report;  that,  upon  consideration  of  the  plain- 
tiff's exceptions  and  application  to  set  aside 
the  report,  the  Journal  shows:  "The  court 
sustains  said  exceptions  to  the  report  of  the 
referee,  and  sets  aside  and  holds  for  naught 
.the  same."  The  court,  then,  after  overruling 
the  plaintiff's  motion  to  confirm,  the  report  of 
the  referee,  proceeded  to  render  Judgment  for 
the  plaintiff.  It  is  contended  by  plaintiff  in 
error,  without  the  citation  of  any  authorities, 
that  this  was  erroneous.  Was  there  anything 
upon  which  to  render  Judgment  after  the  re- 
port of  the  referee  had  been  entirely  set 
aside  and  held  for  naught?  The  trial  was  not 
before  the  court,  although  it  was,  indeed, 
before  an  officer  of  the  court,  and  the  evi- 
dence was  not  submitted  to  the  court  except 
through  the  report  of  the  referee;  and,  when 
this  report  was  set  aside,  the  case  then  stood 
in  the  same  situation  exactly  as  it  was  In 
when  submitted  to  the  referee.  The  entire 
setting  aside  of  the  report  carried  every- 
thing connected  with  the  report  down  with 
It,  and  left  the  case  open,  and  without  any 
trial  upon  the  Issues  formed.  With  the  re- 
port of  the  referee  set  aside,  the  case  stood 
in  the  same  situation  as  if  it  had  been  tried  to 
a  Jury,  and  submitted  to  the  Jury,  a  verdict 
rendered,  and,  on  application  of  one  of  the 
parties,  set  aside,  or  as  if  it  had  been  tried 
by  the  court,  and  Judgment  rendered,  and 
this  Judgment  set  aside  on  motion.     The  nec- 


essary result  in  any  one  of  these  cases  is  a 
new  trial.  The  principle  is  not  different 
when  applied  to  the  complete  vacation  of  a 
report  of  a  referee  from  the  same  action  upon 
the  decision  of  a  court  or  tlie  verdict  of  a 
Jury.  As  to  the  resutt  of  setting  aside  the 
report  of  a  referee,  Mr.  Justice  Brewer,  in 
speaking  for  the  supreme  court  of  Kansas,  in 
the  case  of  Owen  v.  Owen,  9  Kan.  91,  said: 
"The  effect  of  setting  aside  the  report  is  a 
new  trial.  The  rights  of  neither  party  are 
concluded.  Each  has  full  opportunity  to  es- 
tablish his  claim  or  defense."  A  case  on  all 
fours  with  this  one  is  the  case  of  Jtice  v.  Bene- 
dict, 18  Mich.  75.  The  opinion  is  very  brief, 
and  entirely  upon  this  question;  so  we  give 
it  in  full  here:  "In  this  case,  the  suit  hav- 
ing been  referred  under  the  statute,  and  the 
report  of  the  referees  having  been  excepted 
to,  the  circuit  court,  instead  of  confirming 
it  in  whole  or  In  part,  set  it  aside  altogether, 
and  then,  without  any  further  trial  or  refer- 
ence back,  gave  Judgment  for  plaintiffs  for 
$646.32  damages,  with  costs.  This  was  un- 
authorized by  law.  As  soon  as  the  report 
was  set  aside,  tlie  case  stood  in  the  same  pre- 
dicament as  if  the  verdict  of  a  Jury  had  been 
vacated;  and,  until  a  new  trial  should  be 
had  before  the  court  or  a  Jury  or  referees, 
there  was  nothing  left  to  act  upon.  A  re- 
port set  aside  leaves  the  cause  as  if  it  had 
never  been  tried,  and  there  is  left  neither  evi- 
dence nor  finding,  but  merely  an  issue  of 
fact  requiring  trial  before  any  judgment  can 
be  given.  Until  some  competent  body  has 
retried  that  issue,  the  court  cannot  have  any 
basis  for  determining  which  party  should 
prevail,  or  what  amount,  if  any,  was  due 
from  one  to  the  other.  Every  Judgment  must 
be  based  upon  some  finding,  and  here  there 
is  none  whatever  remaining  in  force.  The 
Judgment  must  be  reversed,  and  the  cause 
t>e  remanded  for  a  new  trial." 

Defendant  In  error  contends,  however,  that 
the  action  of  the  court  in  rendering  Judgment 
on  the  case  after  the  report  of  the  referee 
had  been  set  aside  was  not  erroneous,  but  is 
warranted  by  our  Code,  and  particularly  by 
the  decisions  upon  it  by  the  supreme  court 
of  Kansas.  The  case  cited  is  that  of  Mart- 
solf  V.  Barnwell,  supra,  the  opinion  being 
written  by  Mr.  Justice  Brewer.  The  part  of 
the  case  referable  to  this  question  is  as  fol- 
lows: "The  matter  was  tried  before  a  ref- 
eree, who  filed  his  report,  with  findings  of 
fact  and  conclusions  of  law.  He  gave  plain- 
tiff in  error  priority  over  Barnwell,  defend- 
ant in  error.  The  district  court,  however, 
upon  the  facts  as  reported  by  the  referee, 
awarded  priority  to  Barnwell.  No  objection 
was  made  by  plaintiff  in  error  to  the  referee's 
report,  and  no  motion  made  by  him  to  set 
It  aside.  The  facts  therefore,  as  found  by 
the  referee,  are  beyond  question,  and  the  only 
matter  for  consideration  is  the  judgment  re- 
quired upon  such  facts.  The  district  court 
was  not  bound  by  the  conclusions  of  law  of 
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the  referee,  any  more  than  this  court  to 
bound  by  the  conclusions  of  the  district  court. 
It  was  the  duty  of  that  court,  upon  examina- 
tion of  the  facts  found,  to  see  that  the  proper 
judgment  was  entered  upon  them,  whatever 
might  have  been  the  conclusions  of  the  refer- 
ee, as  is  the  duty  of  this  court,  upon  a  re-ex- 
amination, to  see  if  there  has  been  any  error 
in  the  conclusions  and  Judgment  of  that 
court,  and.  If  so,  to  direct  the  entry  of  the 
proper  judgment."  We  caimot  talce  this  case 
as  being  any  authority  whatever  in  support 
of  the  contention  of  plaintiff  below  (defend- 
ant in  error  bere),  particularly  so  in  view  of 
the  decision  just  before  cited,  wherein  the  same 
learned  judge  held  that  the  enect  of  the  ac- 
tion of  the  court  in  setting  aside  the  report 
of  a  referee  was  to  grant  a  new  trial.  In 
the  case  reported  and  cited  as  authority  the 
plaintiff  made  no  objections  to  the  report  of 
the  referee,  and  made  no  motion  to  set  It 
aside.  The  case  therefore  stood  for  judg- 
ment of  the  district  court  on  the  report  of 
the  referee,  and  not  upon  a  case  where  the 
report  of  the  referee  had  been  set  aside  and 
held  for  naught  It  had  abeady  been  held  by 
the  supreme  court  of  Kansas  in  Walker  y. 
Manufacturing  Co.,  8  Kan.  397,  tliat  "the 
tlndlngs  of  fact  by  a  referee  have  equal  force 
with  the  findings  of  fact  by  a  court  or  the 
special  verdict  of  a  jury";  and,  of  course,  so 
long  as  the  case  stood  upon  the  findings  of 
fact  of  the  referee,  the  court,  as  we  have 
seen,  might  render  judgment  thereon  as  the 
law  would  require,  no  matter  what  the  con- 
clusions of  law  of  the  referee  might  be  In 
the  case.  But  the  plaintiff  In  this  case,  by  his 
own  motion,  had  the  report  of  the  referee  en- 
tirely set  aside  and  held  for  naught.  He  was 
then  not  only  In  no  position  to  except  to  such 
action,  but  he  was  in  no  position  whatever 
to  ask  for  a  judgment  upon  the  report  which 
was  then  a  nullity,  and  made  so  by  bis  own 
application.  Had  the  plaintiff  made  a  mo- 
tion for  judgment  in  his  favor  upon  the  find- 
ings of  the  referee,  notwithstanding  the  ref- 
eree's conclusions  of  law,  and  Judgment  had 
been  rendered  In  accordance  therewith,  then 
the  case  of  Martsolf  v.  Barnwell  would  be 
in  point.  As  it  Is,  it  does  not  in  any  way  as- 
sist the  claim  of  defendant  In  error. 

We  do  not  mean  to  be  understood  as  saying 
that  the  court  may  not  modify  the  report  of 
a  referee  so  that  judgment  may  be  entered 
in  accordance  with  the  law;  nor  do  we 
mean  to  be  understood  as  saying  that  the 
court  may  not  direct  the  referee  to  modify 
his  own  report  What  we  hold  Is  that,  when 
the  report  Is  entirely  set  aside,  the  effect  of 
the  action  of  the  court  is  to  grant  a  new  trial, 
and  no  judgment  can  then  be  entered  without 
trial  before  the  same  or  another  referee  or 
the  court  or  a  Jury.  Nor  do  we  mean  to  be 
understood  as  saying  that  the  parties  might 
not  agree  that  the  court  proceed  to  try  and 
determine  the  case  upon  the  evidence  as  re- 
ported by  the  referee;   but  without  such  con- 


sent, on  the  report  of  the  referee  being  set 
aside,  the  court  could  not  render  judgment 
without  a  triaL  The  cause  is  therefore  re- 
versed, and  a  new  trial  granted.  All  the 
justices  concurring,  excepting  HcATEE,  J, 
who  tried  the  case  below,  not  slttinjr 


(5  OU.  IS) 

DUCK  et  al.  v.  ANTLE. 
(Supreme  Court  of  Oklahoma.     Feb.  12.  1807.) 

NOTB— CONSIOBBATIOX— COMPROMISB    Or    FOUSD^ 

TioNLEBS  Contest. 

1.  The  dismissal  of  a  contest  which  the  party 
asserting  it  knew  was  groundless  and  was  with- 
out any  cause,  and  wluch  was  being  prosecuted 
for  the  sole  purpose  of  extorting  money  from 
the  homestead  entryman,  could  be  no  consid- 
eration for  a  contract;  and  where  it  was  al- 
leged, in  answer  to  a  suit  upon  a  promissory 
note  and  to  foreclose  a  chattel  mortgage  given 
to  secure  the  same,  that  the  note  was  given  as 
part  of  the  consideration  to  dismiss  a  contest 
against  the  homestead  entry  of  the  defendant, 
which  the  plaintiff  knew  he  bad  no  right  to 
maintain,  and  which  was  tieing  prosecuted  only 
for  the  purpose  of  extorting  money  from  the 
defendant,  it  is  held  error  to  sustain  a  demurrer 
to  this  answer. 

2.  Also,  where  it  is  alleged  that  a  contest,  the 
dismissal  of  which  formed  the  sole  consiaera- 
tion  of  the  note,  and  it  appears  from  the  an- 
swer that  the  contract  of  compromise  provided 
for  the  giving  up  of  the  possession  of  ihi  land, 
and  where  no  other  right  to  such  possession 
appeared  than  that  which  was  asserted  by  vir- 
tue of  tlie  alleged  foundationless  and  extortion- 
ate contest,  an  agreement  to  give  up  such  pos- 
session of  the  land  would  be  no  consideration 
for  the  note. 

(iSyllabus  by  the  Court) 

Appeal  from  district  court,  Payne  oouDty; 
before  Justice  Frank  Dale. 

Suit  by  one  Antle  against  Charles  Duck,  as 
principal,  and  J.  W.  Duck  and  A.  T.  HeUl,  aa 
sureties,  upon  a  promissory  note,  and  to  fore- 
close a  chattel  mortgage  given  to  secure  the 
same.  Judgment  for  plaintiff,  from  which 
defendants  appeal.    Reversed. 

King  &  Hutto  and  Neill  &  Clark,  for  plain- 
tiffs in  error.  Robert  A.  Lowry,  for  defendant 
In  error. 

6IERER,  J.  Antle  brought  his  suit  in  tlie 
district  court  of  Payne  county  to  recover  judg- 
ment against  J  W.  Duck,  Charles  A.  Duck, 
and  A.  T.  Neill,  upon  a  promissory  note  given 
on  April  3,  1895,  for  the  sum  of  $85,  due  In 
10  days  after  date,  with  Interest  at  10  per 
cent,  from  maturity,  and  to  foreclose  a  cbattd 
mortgage  given  by  J.  W.  Dude  to  secure  this 
note.  The  defendants  filed  their  answer,  al- 
leging that  in  the  month  of  November,  1S88. 
the  plaintiff,  for  the  purpose  of  defrauding 
the  defendant  Charles  A.  Duck,  and  compel- 
ling hbn,  the  said  Duck,  to  pay  the  plalntUT 
a  sum  of  money,  filed  a  contest  against  de- 
fendant's homestead  entry  on  the  S.  W.  %  of 
section  34,  tovnisbip  21  N.,  of  range  2  B.,  of 
the  Indian  meridian.  A  copy  of  the  contest 
affidavit  was  attached,  showing  that  it  was 
one  made  on  the  ground  of  prior  settlement. 
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The  answer  alleged  that  this  contest  was  ab- 
solutely groundless,  and  without  any  cause 
therefor,  and  that  the  plaintiff  knew  he  had 
no  cause  for  filing  said  contest,  but  filed  It  for 
the  purpose  of  extorting  money  frona  the  de- 
fendant Charles  Duck;  that  the  defendant, 
having  been  annoyed  by  this  contest  for  a' 
long  time,  and  pat  to  great  trouble  and  ex- 
Iiense,  entered  into  a  written  contract  with 
the  phUntifT,  which  is  set  out  as  an  exhibit 
to  the  answer.  This  contract  provides  that, 
in  consideration  of  the  sum  of  $125,  Antle 
should  dismiss  his  contest  on  the  land  covered 
by  the  defendant  Duck's  homestead  entry,  and 
give  Duck  Immediate  possession  of  the  land; 
that  Antle  should  be  permitted  to  harvest  the 
crop  of  oats  planted  by  him,  and  then  growing 
on  the  land,  and  further  permitted  to  remove 
a  small  bouse  then  upon  the  land,  on  or  be- 
fore the  15th  of  April,  1895,  and  to  occupy 
the  house  until  plaintiff  should  first  pay  a 
note  of  $85,  executed  the  same  day  as  the 
contract.  The  defendant  alleged  that  he  had 
paid  on  this  contract  the  sum  of  $50,  and  that 
the  note  and  mortgage  sued  on  were  given  to 
secure  the  payment  of  the  balance  under  the 
contract,  and  that  the  only  consideration  for 
the  note  and  mortgage  was  the  dismissal  of 
plalntifTs  contest,  and  that  the  defendant  on- 
ly agreed  to  pay  plaintiff  said  sum  In  consid- 
eration of  having  his  said  land  free  and  clear, 
and  of  having  the  quiet  and  peaceable  pos- 
8e.ssIon  thereof;  that  the  plaintiff  had  no  right 
whatever  to  the  land,  and  the  only  object  de- 
fendant had  in  paying  the  platatiff  to  dismiss 
his  said  contest  was  to  avoid  litigation  over 
the  land,  and  to  have  his  land  free  from 
contest,  and  to  have  the  quiet  and  peaceable 
possession  thereof,  and  that  defendant  inform- 
ed plaintiff  of  hte  said  object  in  making  the 
contract;  that,  notwithstanding  the  contract 
between  the  defendant  Duck  and  the  plain- 
tiff, the  plaintiff  conspired  with  one  William 
Gibson  and  John  Antle  to  file  a  contest  against 
defeAdant's  homestead  entry  as  soon  as  the 
plaintiff's  contest  was  dismissed,  and  that  in 
pursuance  of  this  arrangement,  and  for  the  ex- 
press purpose  of  forcing  the  defendant  to  pay 
them  money  to  dismiss  such  contest  to  be 
filed  on  the  dismissal  of  the  plaintiff's  con- 
test, or  submit  to  great  annoyance,  vexation, 
and  expense  in  said  second  fraudulent  con- 
test, William  Gibson  did,  on  the  3d  day  of 
April,  on  the  dismissal  of  the  plalntifTs  con- 
test, file  another  contest  against  the  defend- 
ant's homestead  entry,  this  second  contest  be- 
ing on  the  ground  of  abandonment  for  more 
than  six  months  next  preceding  that  date. 
The  defendant  alleged  that  It  was  the  agree- 
ment between  the  plaintiff  and  John  Antle 
and  William  Gibson  that  they  should  divide 
the  money  received  by  plaintiff  from  defend- 
ant for  the  dismissal  of  the  plaintiff's  contest, 
and  all  assist  in  the  contest  thereafter  to  be 
filed  against  the  homestead  entry  of  the  de- 
fendant; that  the  second  contest  was  as 
larroundless  as  tlie  first  one;  and  that  it  would 
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cost  the  defendant  as  much  to  defend  against 
It  as  would  have  the  first  contest,  and  de- 
fendant had  therefore  received  nothing  by  vir- 
tue of  his  contract  with  the  plaintiff;  and  that 
the  plaintiff  should  dismiss  his  contest.  The 
defendant  then  asked  for  judgment  against 
the  plaintiff  for  $50  and  costs.  To  this  an- 
swer a  demurrer  was  filed,  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a 
defense  to  plaintiffs  cause  of  action.  This 
demurrer  was  sustained,  and  judgment  ren- 
dered for  the  plaintiff  in  the  sum  of  $89.97, 
and  for  costs,  and  for  the  foreclosure  of  the 
chattel  mortgage. 

The  sole  question  for  our  consideration  is, 
did  this  answer  state  a  good  defense?  The 
contention  of  plaintiffs  in  error  is  that  It  did 
contain  a  good  defense,  because  it  alleged 
that  the  only  consideration  for  this  note  was 
an  agreement  to  compromise  and  dismiss  a 
suit  which  was  absolutely  groundless,  and 
without  any  truth  or  merit  In  It,  and  which 
the  plaintiff  knew  was  without  foundation 
and  merit;  and  that  the  compromise  was  not 
a  compromise  made  in  good  faith,  and  there- 
fore could  ,not  be  a  good  consideration  for  a 
promise.  The  defendant  in  error  does  not 
oppose  the  contention  that  a  compromise  of 
a  claim  or  suit,  in  order  to  be  a  good  consid- 
eration for  a  contract,  must  be  of  a  disput- 
ed claim  or  suit,  which  the  party  asserting 
it  believed,  in  good  faith,  he  had  a  right  to 
maintain;  so  It  will  not  be  necessary  for  us 
to  review  this  question  at  great  length.  It 
Is  sufficient  to  say  that  we  have  found  no 
case  and  no  text-book' which  asserts  that  a 
contract  the  sole  inducement  for  which  is  the 
compromise  of  a  foundationless  and  merltless 
claim  or  suit— a  claim  which  has  no  founda- 
tion In  either  law  or  fact,  and  which  the  par^ 
ty  asserting  it  knew  he  had  no  right  what- 
ever to  assert  or  maintain,  and  could  not  es- 
tablish by  a  suit— has  any  consideration  to 
support  it.  The  following  cases,  where  com- 
promises have  been  upheld,  recognize  the  doc- 
trine that,  while  the  compromise  of  a  contro- 
versy or  claim  is  a  good  consideration  for  a 
contract,  such  compromise  must  be  of  a  bona 
fide  controversy  or  disputed  claim:  Railroad 
Co.  V.  Starkweather,  21  Kan.  322;  Feeter  v. 
Weber,  78  N.  Y.  334;  Grasselll  v.  Lowden,  11 
Ohio  St.  349;  Bank  v.  Geary,  6  Pet.  98;  Jeff- 
ries V.  Insurance  Co.,  110  U.  S.  305,  4  Sup. 
Ct.  8;  Hennessy  v.  Bacon,  137  U.  S.  78,  11 
Sup.  Ct.  17.  In  deciding  the  case  of  McKln- 
ley  V.  Watklns,  13  III.  140,  Mr.  Justice  Trum- 
bull used  this  clear  and  forcible  language  on 
this  proposition:  "The  Instruction  In  other  re- 
spects is  very  nearly.  If  not  quite,  correct.  It 
assumes  that,  in  order  to  support  the  promise, 
there  must  have  been  a  horse  trade  between 
the  parties,  out  of  which  a  difficulty  had  aris- 
en, and  that  the  plaintiff  was  threatening  to 
sue  the  defendant,  and  not  deceiving  him  by 
any  misrepresentations.  If  by  tnis  is  to  be 
understood  that  the  plaintiff  must  in  good 
faith  have  supposed  that  he  had  a  good  cause 
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of  action  against  the  defendant,  growing  out 
of  the  horse  trade,  the  instruction  is  strictly 
proper.  It  is  immaterial  whether  the  plain- 
tiff could  have  recovered  In  such  action  or 
not.  If  he  honestly  supposed  that  he  had  a 
good  cause  of  action,  the  compromise  of  such 
right  was  a  sufHcicnt  consideration  to  uphold 
a  contract  fairly  entered  Into  between  the 
parties,  irrespective  of  the  question  as  to  who 
was  in  the  right.  It  has  often  been  decided 
that  the  compromise  of  a  doubtful  right  Is  a 
sufficient  consideration  for  a  promise;  and  it 
Is  immaterial  on  whose  side  the  right  ulti- 
mately turns  out  to  be,  as  it  must  always  be 
on  one  side  or  tlie  other,  because  there  can 
be  but  one  good  right  to  the  same  thing.  Tay- 
lor V.  Patrleli,  1  Bibb,  168;  Russell  v.  Coolc, 
3  Hill,  504;  Moore  v.  Fitzwater,  2  Rand. 
(Va.)  442;  O'Keson  v.  Barclay,  2  Pen.  &  W. 
531.  If  the  plaintiff  was  threatening  to  sue 
on  a  claim  which  he  Isnew  was  wholly  un- 
founded, and  which  he  was  setting  up  as  a 
mere  pretense  to  extort  money  from  the  de- 
fendant, a  contract  founded  on  a  promise  not 
to  sue  In  such  a  case  would  be  utterly  void. 
In  order  to  support  the  promise,  there  must 
be  such  a  claim  as  to  lay  a  rexisonable  ground 
for  the  defendant's  making  the  promise,  and 
then  it  Is  immaterial  on  which  side  the  right 
may  ultimately  prove  to  be.  Edwards  v. 
Baugh,  11  Mees.  &  W.  &il;  Perkins  v.  Gay, 
3  Serg.  &  R.  331.  The  judgment  of  the  cir- 
cuit court  is  reversed,  and  the  cause  re- 
manded." In  the  case  of  Long  v.  Towl,  42 
Mo.  545,  the  law  is  stated  thus:  "Dismissal  of 
suits  palpably  unjust  forms  no  adequate  con- 
sideration for  a  promise.  To  make  the  settle- 
ment of  assumed  rights  a  sufficient  consid- 
eration for  a  promise,  there  must  be,  at  least, 
an  appearance  of  right  sufficient  to  raise  a 
possible  doubt  In  favor  of  the  party  asserting 
the  claim."  In  the  case  of  Association  v. 
Wickham.  141  U.  S.  564,  12  Sup.  Ct.  84,  where 
a  previous  compromise  and  settlement  was  set 
up  as  a  defense  to  plaintiff  s  claim  for  insur- 
ance, the  court,  upon  the  principle  which  under- 
lies the  validity  of  all  contracts  as  a  result  of 
the  compromise  of  disputes,  said:  "If  there  be  a 
bona  fide  dispute  as  to  the  amount  due,  such 
dispute  may  be  the  subject  of  a  compromise 
and  payment  of  a  certain  sum  as  a  satisfac- 
tion of  the  entire  claim;  but  where  the  lar- 
ger sum  is  admitted  to  be  due,  or  the  circum- 
stances of  the  case  show  that  there  was  no 
good  reason  to  doubt  that  It  was  due,  the  re- 
lease of  the  whole  upon  payment  of  part  will 
not  be  considered  as  a  compromise,  but  will 
be  treated  as  without  consideration,  and 
void." 

Now,  in  the  case  at  bar  the  defendant  al- 
leges that  the  case  which  was  compromised 
between  the  plaintiff  and  the  defendant 
Charles  Duck,  and  which  compromise  he  al- 
leges was  the  only  consideration  for  this  note, 
was  known  by  the  plaintiff  to  be  absolutely 
groundless,  and  without  any  cause  therefor, 
and  was  being  prosecuted  by  the  plaintiff  for 


the  purpose  of  extorting  money  from  the  de- 
fendant. The  compromise  of  such  a  suit  as 
that  could  certainly  be  no  consideration  for 
a  promise.  The  courts  are  not  open  for  the 
assistance  of  bloodsuckers  and  extortioners, 
which  the  plaintiff  by  his  demurrer  to  this  an- 
swer, and  for  the  purposes  of  this  case,  ad- 
mits himself  to  be. 

The  defendant  In  error,  however,  contends 
that  the  giving  up  of  the  possession  of  Xht 
laud,  and  the  conveyance  to  Duck  of  the  Im- 
provements on  the  land,  were  a  sufficient  con- 
sideration for  the  note.    In  answer  to  thK 
In  the  first  place,  It  Is  to  be  observed  that 
the  answer  alleged  that  the  dismissal  of  x)k 
contest  was  the  only  consideration  for  the 
note.    In  the  second  place,  if  the  terms  of  the 
contract  are  considered  most  strongly  against 
the  pleader,  then,  although  the  contract  does 
provide  for  the  plaintiff's  giving  to  I>uck  the 
immediate  possession  of  the  land,   yet,   if 
the  other  allegations  of  the  answer  are  true, 
—and,  for  the  purposes  of  the  consideration  of 
the  demurrer  thereto,  they  must  be  consid- 
ered as  true,— then  the  defendant    bad  no 
more  right  to  the  possession  of  the  land  than 
he  liad  to  maintain  the  contest.    If  he  had  no 
contest  against  the  entryman   which   gave 
him  a  right  to  the  occupancy  of  the  land. 
then  he  was  a  mere  trespasser.     Sproat  t. 
Duriand,  2  Okl.  24,  35  Pac.  682,  880.    And 
we  might  further  say,  and  within  the  allega- 
tions of  the  answer  if  they  are  to  be  taken 
most  strongly   against  the  defendant,   and 
keep  within  the  legitimate  terms  thereof,  he 
was  a  trespasser  for  the  mere  purpose  of  ex- 
torting  money  from  the  defendant   to   get 
bim  to  quit  and  leave  the  laud.    Wbile  the 
giving  up  of  a  right  of  possession  of  land. 
whether  It  be  held  under  homestead  entry  or 
by  perfect  title,  may  undoubtedly  constitute 
a  sufficient  consideration  for  a  contract,  we 
cannot  assent  to  the  proposition  that  a  tres- 
passer could  go  upon  the  land   of   anoUMT 
for  the  mere  purpose  of  extorting  money'from 
the  rightful  possessor,  as  an  inducement  to 
give  up  such  wrongful  possession,  and  ento- 
into  a  contract  to  receive  money  for  qoittii^ 
such  possession,  and  then  have  sneh  a  con- 
tract enforced  in  a  court  of  law  or  eqnity. 
This  claim  must  fall  under  the  strong  and  ir- 
resistible allegation  made  in  the  aoswer  as 
to  the  character  of  the  plaintiff's  claim  to 
this  land,  for  the  part  of  the  contract  to  give 
up  the  possession  of  the  land  on  the  comp(t>- 
mlse  could  carry  with  it  no  more  force  tban 
the  part  of  the  contract  relating  to  the  dismis- 
sal of  the  contest. 

Lastly,  as  to  the  claim  that  the  conveyance 
of  the  plaintiffs  improvements  on  the  land 
constituted  a  good  consideration  for  this  con- 
tract, It  is  sufficient  to  again  observe  that 
the  answer  alleges  that  the  dismissal  of  the 
contest  was  the  only  consideration  for  the 
compromise,  and  that  the  contract  itself,  coo- 
sidered  In  the  same  manner  as  to  the  Ias:t 
proposition,   contains  no  condition   wb«eby 
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the  defendant  was  to  receive  any  Improve- 
ments, but  the  only  Improvements  mentioned 
In  the  contract  were  by  the  plaintiff  to  be 
removed  from  the  land.  In  our  judgment, 
this  answer  does  state  a  good  defense  to  this 
note  and  mortgage,  and  the  demurrer  to  it 
should  have  been  overruled.  The  judgment 
Is  therefore  reversed,  and  remanded  for  fur- 
ther proceedings.  All  the  justices  concur- 
ring, excepting  DALE,  C.  J.,  who  ti'Ied  the 
case  below,  not  sitting. 


(5  Okl.  222) 

SYMNS  GROCER  CO.  et  al.  v.  BURNHAM 

et  al. 
(Supreme  Court  of  Oklahoma.     Feb.  12,  1897.) 

APPBAI. — SKTTI.BMKNT  OF  CaSE-MaDE — NoTICS. 

The  reason  why  attorneys  of  record  are  en- 
titled to  notice  to  appear  before  the  judge  at 
tlie  time  of  settling  a  case-made,  upon  appeal 
to  the  supreme  court,  is  in  order  that  their  suc- 
gestioDS  may  be  considered,  and,  if  approved, 
adopted.  But  where  the  case-made  bus  beeu 
served  upon  the  attorney  of  record  for  the  de- 
fendant in  error,  and  he  has  made  suggestions, 
and  sacli  suggestions  have  bieen  adopted  by  the 
piaintiCE  in  error,  and  incorporated  into  the  case- 
made,  and  the  defendant  in  error  has  waived 
notice  to  appear,  he  can  have  no  cause  to  com- 
plain, and  the  case  cannot  be  dismissed  here 
on  account  of  the  absence  of  each  notice  from 
the  record. 

(Syllabus  by  the  Court.) 

Error  to  Logan  county  court;  before  Jus- 
tice Franlf  Dale. 

Action  by  the  Symns  Grocer  Company  and 
others  against  Bumham,  Hanna,  Munger  & 
Co.  From  the  judgment  the  grocer  com- 
pany brings  error.  Motion  to  dismiss.  Over- 
ruled. 

R.  Wooldrldge  and  Green  &  Strang,  for 
plaintiff  in  error.  Cotteral  &  Horner,  for 
defendants  In  error. 

McATEE,  J.  On  January  6,  1807,  the  de- 
fendant in  error  the  McCord  Commerce  Com- 
pany filed  Its  motion  to  dismiss  the  petition 
in  error.  The  only  ground  argued  to  the 
court  in  support  of  the  motion  was  that  the 
case  was  settled  and  signed  without  notice 
to  the  defendant  In  error.  It  appears  from 
the  record  that  orders  extending  the  time 
within  which  the  case  should  be  made  and 
served  for  the  supreme  court  were  made 
upon  the  30th  day  of  July,  1805,  and  the 
25th  day  of  September,  1895,  and  that  on 
the  28th  day  of  October  a  further  extension 
of  30  days  from  the  expiration  of  the  time 
theretofore  given  was  made.  The  extensions 
of  time  In  the  several  orders  were  for  60, 
30,  and  30  days,  respectively,  beginning 
from  the  time  first  given.  On  the  11th  day 
of  November  the  attorney  for  the  defendant 
in  error  making  this  motion  "accepted  serv- 
ice of  the  above  and  foregoing  case-made." 
Thereafter,  on  the  29th  day  of  May,  1896, 
the  case  was  settled  and  signed.  It  does  not 
affirmatively  appear  from  the  record  that  the 


defendant  in  error  was  present,  and  it  Is 
said  in  the  argument  that  he  was  absent,  and 
that  he  had  not  bad  notice  of  the  time  when 
the  case  would  be  settled  and  signed.  It 
does  appear,  however,  from  an  affidavit  of 
Hon.  J.  R.  Keaton,  one  of  the  judges  of  this 
court,  which  accompanies,  and  is  annexed  to 
and  filed  with,  the  brief  of  the  plaintiffs  in 
error  upon  this  motion,  that  the  affiant,  who 
was  of  counsel  in  the  case,  had,  on  the  11th 
day  of  November,  when  the  case-made  was 
served  upon  the  attorney  for  the  defendant 
company,  left  the  said  case-made  with  him 
for  several  days,  and  that  afterwards  the 
attorney  for  the  defendant  in  error  informed 
the  affiant  that  he  "went  through  the  record, 
as  he  informed  me  thereafter,  and  wrote  in 
pencil  on  the  blank  pages  and  parts  of  pages 
left  in  said  record  such  amendments,  and  all 
the  amendments,  that  he  desired  to  make  to 
the  said  case-made,  as  prepared  by  myself, 
and  that  I  thereafter  agreed  that  the  case- 
I  made  be  signed,  containing  such  amend- 
I  ments;  that  it  was  definitely  agreed  and  \m- 
I  derstood  between  myself  and  the  said  Woold- 
rldge that,  if  the  said  amendments  which 
he  thus  suggested  were  admitted  by  me  as 
a  part  of  the  case-made  in  said  cause,  he 
had  no  objection  to  the  signing  and  settling 
of  the  said  case-made  at  any  time,  and  I 
agreed  that  said  amendments  should  be  so 
incorporated  in  said  case-made,  and  they 
were  so  incorporated,  and  are  a  part  of  the 
same;  and  he  thereupon  waived  notice  of 
the  time  and  place  of  settling  said  case- 
made."  The  facts  here  stated  are  uncon- 
tradicted. No  other  reason  exists,  that  we 
are  aware  of,  why  notice  should  be  served 
upon  attorneys  of  record  to  appear  at  the 
time  of  settling  of  the  case  other  than  that  the 
parties  may  have  their  suggestions  consid- 
ered, and,  if  approved,  adopted;  but  where, 
as  In  this  case,  all  of  the  amendments  sug- 
gested by  the  attorney  for  the  defendant  in 
error  were  accepted  by  the  plaintiff  In  error, 
and  incorporated  into  the  coke-made,  the  de- 
fendant In  error  can  have  no  cause  for  com- 
plaint. Tills  case  Is  determined  upon  the 
authority  of  Insurance  Co.  v.  Amick,  36  Kan. 
99,  12  Pac.  338.  The  motion  will  therefore 
be  overruled.  All  the  justices  concur,  except 
DALE,  C.  J.,  who  presided  below. 


(5  Okl.  112) 

BURNHAM  et  al.  v.  DICKSON  et  al. 
(Supreme  Court  of  Oklahoma.     Feb.  12,  1897.) 
Attachment  IiIes— Pkiority— Lew   of  Execit- 

TION. 

On  the  26th  day  of  July,  1804,  the  Consoli- 
dated Steel  &  Wire  Company  et  al.  had  execu- 
tions issue  out  of  the  probate  court  of  Kay  coun- 
ty upon  judgments  rendered  therein,  and  deliv- 
ered to  the  undersheriff  of  Koy  county  at  3:30 
o'clock  p.  m.  on  said  day.  At  half  past  4 
o'clock  the  plaintiff  in  error  caused  a  writ  of 
attachment  to  issue  out  of  the  district  court  of 
Kay  county,  and  an  effort  was  made  by  the  at- 
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♦aching  creditor  to  find  the  sheriff  at  his  office 
in  the  county  for  the  purpose  of  placing  the  at- 
tachment in  his  hands,  and,  failing^  in  that,  the 
attaching  creditor  placed  the  writ  in  the  hands 
of  Grouse,  a  deputy  sheriff  of  the  county.  The 
attachment  was  levied  upon  a  stock  of  hard- 
ware belonging  to  the  defendant  Dicksop  in  the 
town  of  Kildare,  in  Kay  county,  at  16  minutes 
past  5  o'clock  of  the  same  day.  The  executions 
•were  levied  upon  the  same  stock  of  hardware  at 
5:30  o'clock  of  the  same  afternoon.  Held,  that 
the  attaching  creditor  is  entitled  to  the  priority 
by  reason  of  having  secured  the  first  levy  and 
possession  of  the  property. 

(Syllabus  by  the  Court) 

Error  to  Kay  county  court;  before  Justice 
A.  G.  C.  Blerer. 

Action  by  Burnham,  Hanna,  Mnnger  &  Co. 
against  Thomas  J.  Dickson  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring  er- 
ror.   Reversed. 

On  the  2Ctb  day  of  July,  18&1,  the  plaintiffs 
In  error  obtained  a  writ  of  attachment  against 
the  property  of  the  defendant  Dickson  In  the 
district  court  of  Kay  county.  The  attach- 
ment was  issued  at  half  jMist  4  o'clock  In  the 
afternoon,  and  was  levied  upon  a  stock  of 
hardware  in  the  town  of  Kildare  at  16  min- 
utes past  5  o'clock  of  the  same  day  by  Crouse, 
a  deputy  sheriff.  On  the  same  day  the  Inter- 
pleaders had  executions  issued  out  of  the  pro- 
bate coiu-t  of  KHy  county  upon  judgments 
rendered  therein  against  the  defendant  Dick- 
son. These  executions  were  delivered  to  Mr. 
Harwood,  undersheriff  of  the  county,  at  the 
ofiBce  of  the  sheriff  in  Newklrk,  the  county 
seat,  at  3:30  o'clock  p.  m.  on  said  day,  but 
were  not  levied  until  after  the  writ  of  at- 
tachment had  been  actually  levied  upon  the 
property  of  the  defendant  Dickson.  Tlie  writ 
of  attachment  was  delivered  by  the  clerk  of 
the  district  court  to  the  attorney  of  the  pUiln- 
tlffs  in  error  immediately  after  its  issuance  at 
4:30  o'clock  of  the  afternoon,  and  thereupon 
Miller,  the  agent  of  the  plaintiffs  In  error, 
went  to  the  office  of  the  sheriff  of  said  county 
for  the  purpose  ot  delivering  the  writ  of  at- 
tachment into  the  hands  of  the  sheriff  at  that 
time  and  place,  but  found  the  office  entirely 
vacant;  and  thereupon  the  attomfey  of  the 
plaintiffs  In  error  took  the  writ  of  attachment 
himself  to  the  town  of  Kildare,  a  distance  of 
4%  miles  from  Newkirk,  starting  at  about  the 
time  the  undersheriff,  Harwood,  started  with 
the  eocecutions.  The  attorney  of  the  plaintiffs 
in  error  reached  the  town  of  Kildare  about  15 
minutes  before  the  arrival  of  the  undersheriff, 
Harwood,  and  delivered  the  writ  of  attach- 
ment to  Crouse,  the  deputy  sheriff  of  the  coun- 
ty, at  5:05  p.  m.,  the  attorney  of  the  plaintiffs 
In  error  having  prearranged  with  the  deputy 
sheriff  to  be  at  that  place  for  that  purpose. 
The  writ  of  attachment  was  levied  upon  the 
property  of  the  defendant  Dickson  p.t  5:16 
o'clock  p.  m.,  and  the  executions  were  levied 
at  5:30  o'clock  p.  m.,  upon  the  same  property. 
Afterwards  the  prop«ty  upon  which  the  ex- 
ecutions had  been  levied  was  by  the  sheriff 
sold,  under  the  executions,  and  the  proceeds  in 


money  are  now  in  the  bands  of  the  sheriff  of 
said  county. 

Green  &  Strang,  for  plaintiffs  In  error. 
O'Bryan  &  Gordon,  for  defendants  in  error. 

McATEE,  J.  (after  stating  the  facts).  The 
only  question  for  solution  is  one  of  priority. 
Are  the  Interpleaders,  the  Consolidated  Steel 
&  Wire  Company  and  the  Wichita  Plumb  & 
Pump  Company,  whose  executions  were  is- 
sued upon  judgments  In  the  probate  court, 
and  senior  In  the  sense  that  they  came  into 
the  bands  of  the  undersheriff,  Harwood,  pri- 
or to  the  time  that  the  attachment  issued  out 
of  the  district  court  was  placed  in  the  bands 
of  the  deputy  sheriff,  Crouse,  entitled  to  the 
proceeds?  It  la  provided  In  the  Code  of 
Civil  Procedure  (section  4074,  p.  793,  St.  Okl. 
1S93)  that:  "Where  there  are  several  orders 
of  attachment  against  the  same  defendant, 
they  shall  be  executed  in  the  order  in  which 
they  are  received  by  the  sheriff."  If  the 
question  here  for  determination  was  one  be- 
tween writs  of  attachment,  there  would  be 
no  difficulty,  nor  would  any  difficulty  arise 
If  the  question  lay  between  write  of  execu- 
tion, since  it  is  provided  In  the  Code  of  Civil 
Procedure  (section  4336,  p.  830)  that:  "AU 
real  estate  not  bound  by  the  lien  of  the  judg- 
ment as  well  as  goods  and  chattels  of  the 
debtor,  shall  be  bound  from  the  time  they 
shall  be  seized  in  execution."  By  section 
4339,  that:  "♦  •  •  In  all  other  cases,  the 
writ  of  execution  first  delivered  to  the  officer 
shall  be  first  satisfied."  It  is  nowhere  pro- 
vided in  the  statutes  of  the  territory  what 
the  duty  of  the  sheriff  shall  be,  nor  what 
the  rights  of  execution  and  attachment  cred- 
itors shall  be.  In  a  case  like  the  present, 
where  the  contention  is  not  between  attach- 
ments Issued  out  of  the  same  court,  nor  be- 
tween executions  issued  out  of  the  same 
court,  but  between  executions  Issued  out  of 
the  probate  court,  and  finding  their  way  first 
into  the  hands  of  the  sheriff,  and  a  writ  of 
attachment  Issued  out  of  the  district  court 
subsequently,  and  levied  upon  the  property 
prior  to  the  time  of  the  levy  of  executions; 
and  the  questions  therefore  to  'be  determined 
are,  what  Is  the  rule  of  the  common  law? 
since,  in  the  absence  of  statutory  direction 
otherwise,  it  is  provided  by,  section  3874  of 
the  Code  of  Civil  Procedure  that  "the  com- 
mon law,  as  modified  by  constitutional  and 
statutory  law,  judicial  decisions  and  the  con- 
dition and  wants  of  the  people,  shall  remain 
In  force  in  aid  of  the  General  Statutes  of 
Oklahoma."  Under  the  statutes  of  this  ter- 
ritory, attachment  takes  effect  from  the  time 
that  it  is  executed  by  the  sheriff  by  his  go- 
ing "to  the  place  where  the  defendant's 
property  may  be  found,  and  declaring  that, 
by  virtue  of  said  order,  he  attaches  said 
property  at  the  suit  of  the  plaintiff."  Code 
Civ.  Proe.  §  4075.  And  the  levy  of  the  ex- 
ecution is  effectual  only  "from  the  time  they 
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[that  is,  the  goods  and  chattels]  shall  be 
seized  In  execntlon."  "By  a  leading  case  on 
this  subject  (Payne  v.  Drewe,  4  Kast,  545) 
It  was  held  'that  where  there  are  several  au- 
thorities competent  to  bind  the  goods  of  the 
party  wlien  executed  by  the  proper  officer, 
that  they  should  be  considered  as  effectu- 
ally and  for  all  purposes  bound  by  the  au- 
thority which  first  actually  attaches  upon 
them  in  point  of  execution,  and  under  which 
an  execution  shall  have  been  first  executed.' 
The  correctness  of  this  principle  has  Ijeen 
recopnized  by  the  supreme  court  of  North 
Carolina  in  the  cane  of  Jones  v.  Judlwins,  3 
Dot.  &  B.  45G.  Also  by  tbe  court  of  appeals 
in  Kentuelcy,  who  say.  In  Kilby  v.  Hnggln,  3 
J.  J.  Marsh.  212:  'As  between  execution  cred- 
itors, it  Is  not  the  date  of  the  execution,  nor 
of  its  delivery  to  the  officer,  but  the  date  of 
the  levy,  which  gives  priority  of  lien;'  and 
the  court  there  refers  to  the  case  of  Tabb  v. 
Harris,  4  Bibb,  29,  and  the  authorities  there 
cited.  The  court  proceeds  to  say:  'We  not 
only  admit  the  authority  of  these  cases,  but 
approve  them  as  rational  and  Just.  The 
only  object  of  attaching  a  Hen  to  an  execu- 
tion Is  to  prevent  the  debtor  from  defeating 
the  creditor  by  alienating  or  embarrassing 
bis  estate.  The  reason  of  the  law  in  such 
a  case  does  not  apply  to  a  competition  be- 
tween execution  creditors,  and  cessante  i-a- 
tione  cessat  lex.'  Moreover,  it  Is  but  sheer 
justice  to  give  the  preference  to  the  creditor 
who,  by  his  superior  industry  and  vigilance, 
shall  have  procured  the  first  levy  on  the 
debtor's  estate."  Field  v.  Milburu,  0  Mo. 
402."  We  find  this  reasoning  confirmed  In 
Joliuson  V.  Gorham,  0  Cal.  193,  in  which  It 
was  held  that  the  execution  first  levied  must 
be  first  satisfied,  though  there  was  an  elder 
exeoutlon  in  the  hands  of  the  same  officer. 
Since.  In  the  jurisdiction  of  that  court,  no 
statute  bad  at  that  time  required  that  "the 
■writ  of  execution  first  delivered  to  tbe  offi- 
cer shall  be  first  satisfied,"  the  reasoning 
Is  applicable  to  the  facts  in  this  case,  in  the 
absence  of  any  statute  directing  what  the 
duty  of  the  sheriff  shall  be,  or  what  the 
rights  of  the  creditors  arc  as  between  a  writ 
of  attachment  coming  into  his  hands  from 
the  district  court,  after  a  ■WTlt  of  execution 
bad  been  placed  in  his  hands  from  the  pro- 
bate court,  and  It  turned  out  without  fraud 
or  complicity,  but  simply  superior  diligence 
on  the  part  of  the  attaching  creditor,  that 
the  attachment  was  first  served.  The  fact 
that  under  our  statute  personal  property  Is 
only  bound  from  the  time  of  the  actual  levy 
of  an  execution  or  an  attachment  renders 
tbe  decision  of  the  supreme  court  of  Califor- 
nia applicable. 

But  the  question  of  diverse  jurisdiction  re- 
mains. The  question  is  one  between  the  ju- 
risdiction of  the  probate  court  and  the  juris- 
diction of  the  district  court.  A  similar  ques- 
tion was  passed  upon  in  the  case  of  Hagen 
V.  Lucas,  10  Pet  400,  with  this  difference: 


th{(t  an  execution  was  issued  out  of  the  dis- 
trict court  of  the  United  States,  and  placed 
in  the  Iiands  of  the  marshal,  who  sought  to 
levy  tlie  first  execution  upon  the  property 
which  had  been  theretofore  seized  by  the 
sheriff  of  the  state  under  an  execution  upon 
a  judgment  in  tlte  district  court  of  Alabama, 
It  was  there  said  by  the  supreme  court  that: 
"The  first  levy,  whether  it  were  made  under 
the  federal  or  state  authority,  withdraws  the 
property  from  the  reach  of  the  process  of  the 
other.  •  •  •  And  where  a  sheriff  has 
made  a  levy,  and  afterwards  receives  execu- 
tions against  the  same  defendant,  he  may 
appropriate  any  surplus  that  shall  remain, 
after  satisfying  the  first  levy,  by  the  order 
of  the  court.  But  the  same  rule  does  not 
govern  where  the  executions,  as  in  the  pres- 
ent case,  Issue  from  different  jurisdictions. 

•  •  »  A  most  Injurious  conflict  of  authori- 
ty would  be  nicely  often  to  arise  between  the 
federal  and  state  courts  If  tbe  final  process 
of  tlie  one  could  be  levied  on  property  which 
had  been  talien  by  the  process  of  the  other. 

•  ♦  ♦  Property  once  levied  upon  i-emaius 
in  the  custody  of  the  law,  and  it  is  not  liable 
ta  be  taken  by  anotlior  execution  In  the 
hands  of  a  different  officer;  and  especially 
by  an  officer  acting  under  a  different  juris- 
diction." And  it  was  said  by  the  supreme 
court  of  the  United  States  in  the  case  or 
Freeman  v.  Howe,  24  How.  4.10,  that:  "In 
the  case  of  conflicting  authorities  under  a 
state  .and  federal  process,  on  which  property 
has  been  seized,  tbe  question  as  to  which  au- 
thority shall  for  the  time  prevail  does  not 
depend  upon  the  rights  of  the  respecti'^'e  par- 
ties to  the  property  seized,  but  upon  the  ques- 
tion which  jurisdiction  had  first  attached  by 
tlie  seizure  and  custody  of  the  property  un- 
der its  process."  While,  under  our  statute, 
tlierefore,  the  sheriff  is  in  tills  proceeding 
the  executive  officer  of  the  probate  court,  as 
also  of  the  district  court,  yet,  since  the  stat- 
ute has  made  no  provision  requiring  a  pri- 
ority to  be  reserved  as  between  writs  of  ex- 
ecution and  writs  of  attachment,  and  since 
the  statute  does  fix  the  right  of  the  property 
in  the  cre<litor  who  has  procured  the  first 
seizure  of  it  under  his  process,  and  Inasmucii 
as  the  process  of  attaclmient  and  that  of  the 
execution  have  Issued  out  of  different  courts, 
and  any  other  holding  might  lead  to  the  con- 
flict of  jurisdiction  between  the  final  order 
of  one  court  and  the  final  order  of  the  other, 
and  Inasmuch  as  it  does  not  appear,  nor  is  It 
averred,  that  tbe  sheriff  was  In  any  wise 
Interested  in  the  matter  except  to  discharge 
his  duty,  we  thinly  tliat  the  rule  of  the  com- 
mon law  should  be  obeyed  which  has  been 
asserted  in  the  cases  hereIni)efore  recited, 
and  tiiat  the  jurisdiction  which  has  first  at- 
tached by  a  seizure  of  the  property  shall  pre- 
vail. The  judgment  of  the  district  court 
will  therefore  be  reversed,  and  the  cause  re- 
manded. All  the  justices  concur,  except 
BIEUER,  J.,  who  presided  below. 
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(6  OW.  107) 

GUTHRIE  NAT.  BANK  T.  McELHINNEY, 

'  Mayor,  et  al. 

(Supreme  Court  of  Oklahoma.     Feb.  12,  1807.) 

CONSTITUTIONAI.  LaW  — '  CLAIMS  AGAINST  PROVI- 
SIONAL Governments — Due  Process  op  Law. 
The  statutory  provision  contained  in  arti- 
cle 1.  c.  14,  of  the  Statutes  enacted  December 
25,  1890,  providing  a  commission  by  which 
■'claims  and  demands"  against  the  provisional 
governments  which  precqdcd  the  enactment  of 
that  statute,  and  which  attempted  to  affix  such 
claims  and  domands  upon  the  city  governments 
of  Guthrie,  East  Guthrie,  West  Guthrie,  and 
Capitol  Ilill,  was  void.  Such  claims  aud  de- 
mands were  incurred  only  by  the  persons  who 
contracted  them,. and  not  by  either  a  de  jure  or 
de  facto  municipality;  and  the  legislature  had 
no  power  to  provide  the  metliod  prescribed  in 
that  statute,  by  which  it  undertook  to  affix  or 
determine  suoli  liabilities,  even  if  the  claims 
and  demands  had  been  incurred  by  de  jure  or 
de  facto  predecessors  of  the  municipalities,  for 
the  reason  that,  by  the  provision  referred  to,  no 
provision  was  made  by  which  the  municipali- 
ties sought  to  be  incumbered  should  have  their 
day  in  court,  with  the  right  to  jury  trial  and 
the  right  to  an  appeal.  The  statutory  provi- 
sion referred  to  sought  to  affix  a  liability  upon 
the  said  cities  without  due  process  of  law. 
(Syllabus  by  .the  Court.) 

Application  by  the  Guthrie  National  Bank 
for  mandamus  against  A.  M.  McElhluney, 
mayor  of  the  city  of  Guthrie,  and  others.  De- 
nied. 

Decker,  Jones  &  Devereux,  for  relator.  B. 
T.  Halner,  for  respondents. 

McATEE,  J.  This  was  an  original  proceed- 
ing In  mandamus.  Its  object  was  to  enforce 
the  Issuance  of  warrants  by  the  defendants, 
the  mayor  and  common  council  of  the  city  of 
Guthrie,  under  article  1,  c.  14,  of  the  Statutes 
of  Oklahoma  of  ISftO,  being  "An  act  for  the 
purpose  of  providing  for  the  allowance  and 
payment  of  the  Indebtedness  heretofore  creat- 
ed by  the  people  and  cities  of  Guthrie,  East 
Guthrie,  West  Guthrie,  and  Capitol  Hill,  now 
consolidated  Into  the  village  of  Guthrie."  By 
this  act  the  district  judge  of  Ix)gan  county 
was  authorized  to  appoint  a  board  of  referees, 
consisting  of  three  disinterested  persons,  who 
should  pass  upon  claims  and  demands  there- 
tofore Issued  by  the  provisional  governments 
which  had  been  merged  Into  the  village  of 
Guthrie.  The  petition  alleged  that  the  claims 
represented  In  the  litigation  were  claims 
found  by  these  referees  to  have  been  for 
"services"  rendered  to  these  divisions  of  the 
present  city  of  Guthrie,  and  to  have  been 
'•meritorious  and  equitable";  that  the  action 
of  the  referees  was  afterwards  afHrmed  by 
the  district  court;  that  the  court.  In  pursu- 
ance of  their  finding,  ordered  the  respondents 
to  issue  warrants  of  the  city  of  Guthrie  In 
payment  thereof;  and  that  orders  were  as- 
signed to  the  ptalntiff  for  value,  presented 
to  the  council  In  session,  and  demands  made 
for  the  warrants,  which  were  refused.  The 
answer  and  return  to  the  alternative  writ 
made  by  the  respondent  sets  up  as  defenses 


that  they  had,  on  behalf  of  the  city  of  Guth- 
rie, no  authority,  under  the  laws  of  the  ter- 
ritory of  Oklahoma  and  of  the  United  States, 
to  Issue  the  warrants  in  question;  that  ar- 
ticle 1  of  chapter  14  of  the  Statutes  of  Okla- 
homa of  1890,  referred  to  In  the  alternative 
writ  herein,  Is  in  conflict  with  section  9  of 
the  organic  act  of  the  territory;  and  that  It 
was  In  conflict  with  chapter  818.  24  Stat., 
being  an  act  to  prohibit  the  passage  of  local 
and  special  laws  In  the  territories  of  the  Unit- 
ed States,  to  limit  territorial  Indebtedness, 
and  for  other  purposes,  approved  July  30, 
1886;  and  that  article  1  In  question  is  also  in 
violation  of  the  constitution  of  the  Unite<l 
States,  which  guaranties  the  right  to  a  trial 
by  jury  where  the  value  In  controversy  ex- 
ceeds $20;  and  that  It  was  void.  Inasmuch  as 
no  provision  was  made  by  It  for  any  hearing 
on  the  part  of  the  cities  therein  named  be- 
fore the  allowance  against  them  of  claims 
by  the  commissioners  therein  appointed,  and 
because  it  made  no  provision  for  an  appeal 
from  an  allowance  of  claims  by  such  com- 
missioners against  said  cities;  and  that  it 
was  In  violation  of  the  fifth  amendment  to 
the  constitution  of  the  United  States,  provid- 
ing that  no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of 
law.  The  petition  for  the  alternative  writ, 
and  the  answer  and  return  thereto,  were 
both  sworn  to,  and  the  case  Is  presented  up- 
on them.  ' 

It  has  been  hitherto  determined  by  this 
court  that  the  provisional  governments  for 
the  regulation  and  arrangement  of  the  affairs 
of  the  cities  and  towns  of  the  territory  of 
Oklahoma  which  were  established  prior  to 
the  act  of  congress  approved  May  2,  1890, 
were  mere  voluntary  associations  of  the  i>eople 
living  In  them,  were  without  legal  authority, 
and  had  no  power  to  contract  debts  which 
should  constitute  legal  obligations  upon  the 
mtmlcipalltles  afterwards  formed  under  au- 
thority of  law.  City  of  Oklahoma  City  v.  T. 
M.  Richardson  Lumber  Co.,  3  Okl.  5,  39  Pac. 
38C.  Recovery  in  this  ease  Is  sought  uxion  the 
grounds  that  municipal  corporations  are  but 
the  creatures  of  le^slative  enactment,  and 
act  under  the  rights,  powers,  and  duties  Im- 
pospd  upon  and  conceded  to  them  by  the  leg- 
islative power;  and  that  it  is  within  the 
province  of  the  legislature  to  compel  them  to 
pay  debts  which  have  a  moral  and  equitable 
and  meritorious  basis,  notwithstanding  that 
such  debts  may  not  be  strictly  binding  under 
the  law  for  technical  reasons,  and  could  not 
be  enforced  In  equity;  yet  that  the  legisla- 
ture may  enforce  their  payment,  and  may 
provide  the  method  In  which  the  municipality 
shall  proceed,  and  what  steps  shall  be  taken, 
and  what  Its  duties  shall  be,  in  providing  for 
such  claims  for  public  services  and  expendi- 
tures. No  authority  in  stipport  of  the  doc- 
trine contended  for  is  cited  other  than  that 
which  is  derived  from  Instances  In  which 
the  corporations  Incurring  the  liability  sought 
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to  -be  enforced  were  either  corporations  de 
jure  or  else  corporations  de  facto,  exercising 
the  functions  of  corporations  de  jure,  under 
laws  auttaortzing  such  incorporations,  and 
wblcb  bad  failed  to  complete  tbeir  organiza- 
tions under  the  law,  owing  to  some  technical 
defect  or  Irregularity.  No  case  Is  referred  to 
in  the  authorities  cited  In  which  the  legisla- 
tive branch  has  sought  to  affix  a  liability  to 
compel  payment  of  "meritorious"  or  "equi- 
table" claims  incurred  by  such  voluntary  as- 
sociations as  the  provisional  governments  are 
beld  to  be,  prior  to  the  enactment  of  the  Stat- 
utes of  1800.  We  do  not  tbiuli  that  legisla- 
tive authority  can  under  any  circumstances 
go  further  than  to  authorize  municipal  cor- 
porations to  assume  such  liabilities,  and  to 
Bial^e  such  payments  of  claims  incurred  by 
such  municipal  corporations  or  their  legal 
or  de  facto  predecessors,  if  they  see  fit  to  do 
so;  but  the  provisional  governments  were  or- 
ganized without  authority  of  law,  and  in  the 
absence  of  any  law  authorizing  the  incorpora- 
tion of  any  municipality,  and  the  liabilities 
incurred  were  therefore  personal  liabilities 
upon  those  only  who  incurred  them,  and  they 
could  not.  In  law,  equity,  or  reason,  be  con- 
strued into  liabilities  upon  the  municipalities 
which  ensued,  and  which  became  such  under 
the  law,  when  the  law  authorizing  the  crea- 
tion of  municipal  corporations  came  after- 
wards to  be  enacted.  The  obligations  Incur- 
red were  personal  only,  and  were  in  no  sense 
of  such  a  character  as  to  be  devolved  upon 
the  subsequent  municipalities.  Even  If  the 
liabilities  were  of  such  a  character  as  that 
the  legislature  might  have  authorized  their 
payment,  we  do  not  think  that  the  method 
adopted  was  such  as  to  affix  and  determine 
such  liability,  in  the  absence  of  a  provision 
enabling  the  municipalities  to  have  their 
day  In  court,  to  avail  themselves  of  the  right 
of  jury  trial,  and  of  the  right  to  an  appeal 
from  the  awards  made;  nor  do  the  provisions 
of  the  statute  In  question  constitute  that  due 
process  of  law  to  which  the  city,  as  other  per- 
sons. Is  entitled.  City  of  Oi^lahoma  City  v. 
T.  M.  Richardson  Lumbet  Co.,  3  Okl.  5,  39 
Pac.  386;  State  v.  Tappan,  29  Wis.  664;  At- 
kins V.  Town  of  Randolph,  31  Vt.  226;  Inhab- 
itants of  Hampshire  Co.  v.  Inhabitants  of 
Franklin  Co.,  16  Mass.  76;  People  v.  Mayor, 
etc.,  of  City  of  Chicago,  51  111.  17.  The  sub- 
ject was  fully  considered  at  the  September 
terra  of  this  court,  and  passed  upon,  In  the 
case  of  City  of  Guthrie  v.  Wylie,  55  Pac.  103; 
and  the  views  there  expressed  are  here  adopt- 
ed and  reaffirmed.  The  peremptory  writ  of 
mandamus  refused.    All  the  justices  concur. 


(6  OU.  128) 
TiONO  T.  BOARD  OP  COUNTY  COM'RS. 
(Sapreme  Court  of  Oklahoma.    Feb.  12,  1897.) 
New  Tkial  on  Motion  op  Court. 
On  December  6,  1895.  n  jndBtncnt  was  ren- 
dered In  favor  of  the  plaintiff  and  against  the 


djefendant  On  December  6,  1805,  the  court 
set  aside  said  judgment,  and  continued  the 
cause  for  trial  at  the  next  term.  No  motion 
was  ever  made  (or  a  new  trial  by  either  party, 
but  the  judtnnent  was  vacated  and  a  new  trial 
ordered  by  the  court  upon  its  own  motion,  and 
without  any  cause  assigned.  Betd,  that  a  trial 
court  baa  no  authority  to  vacate  a  judgment 
or  grant  a  new  trial  upon  ita  own  motion;  that, 
a  new  trial  can  only  be  granted  upon  the  initia- 
tive of  one  of  the  parties  to  the  cause,  and  upon 
motion  therefor  filed  within  three  days  from 
the .  rendition  of  the  judgment,  unless  longer 
time  be  given  for  filing  such  motion,  upon  good 
cause  shown;  that  the  order  of  the  court  va- 
cating the  judgment  and  granting  a  new  trial 
upon  its  own  motion  was  without  authority  of 
law,  and  is  reversible  error. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Kingdsber  coun 
ty;  before  Justice  John  V.  McAtee. 

Action  by  William  Oi  Long  against  the 
board  of  county  commissioners.  Verdict  for 
plaintiff.  From  an  order  granting  a  new 
trial,  plaintiff  brings  error.    Revetrsed. 

Cunningham,  Cutllp  &  Sanders,  for  plaintiff 
In  error.     J.  B.  Moffett,  for  defendant  In  error. 

TARSNET,  J.  This  action  was  commenced 
by  the  plaintiff  In  error,  William  C.  Long,  In 
the  district  court  of  Kingfisher  county,  to  re- 
cover from  the  defendants  In  error,  J.  D. 
Mott  et  al.,  as  the  board  of  county  commis- 
sioners of  said  county,  compensation  and  sal- 
ary due  the  plaintiff  in  error,  as  county  clerk 
of  said  county;  and  on  the  5th  day  of  De- 
cember, 1895,  a  Judgment  was  rendered  by 
said  court,  upon  an  agreed  statement  of  facts, 
In  favor  of  the  plaintiff  and  against  the  de- 
fendants, for  the  sum  of  $2,150.65,  and  costs 
of  the  action.    Afterwards,  on  December  6, 

1895,  at  the  same  term,  the  court,  upon  Its 
own  motion,  set  aside  said  judgment,  and  or- 
dered said  cause  continued  for  the  term,  to 
which  order  of  the  court  setting  aside  said 
Judgment  the  plaintiff  at  the  time  duly  except- 
ed, and  has  appealed  to  this  court  from  said 
order.  No  motion  was  filed  In  said  cause  by 
either  party  thereto,  or  any  application  made 
to  the  court  for  the  setting  aside  of  said 
judgment  or  the  granting  of  a  new  trial  In 
said  cause;  and  nothing  appears  In  the  rec- 
ord to  show  the  grounds  of  said  order,  or  for 
what  reason  said  judgment  was  set  aside  and 
a  new  trial  ordered.  The  only  record  of 
the  proceedings  appears  In  the  minutes  and 
journal  entry  of  said  court,  which  is  as  fol- 
lows: "And,  now,  on  this  5th  day  of  Decem- 
ber. 1S05,  tbe  same  being  one  of  the  regular 
Judicial  days  of  the  regular  September,  1895, 
term  of  said  court,  the  court,  upon  considera- 
tion, rendered  judgment  In  favor  of  plaintiff 
and  against  the  defendants,  as  board  of  coun- 
ty commls.<Uoner8  of  said  connty  aforesaid, 
in  the  sum  of  $2,150.65.  and  Interest  thereon, 

and  cost  of  suit,  taxed  at  $ ;   and  that 

afterwards,  to  wit,  eth  day  of  December, 

1896,  and  at  the  same  term  of  said  district 
court,  the  court,  upon  Its  own  motion,  set 
aside  and  beld  for  naught  tbe  Judgment  ren- 
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dered  In  said  cause  for  said  plaintiff,  and  or- 
dered said  cause  continued  for  the  term,  to 
which  the  plaintiff  duly  excepted  at  the  time, 
and  still  excepts."  (Signed]  John  L.  McAtee, 
Judge." 

This  record  presents  the  single  question 
whether  the  trial  court  can  vacate  a  judg- 
ment and  grant  a  new  trial  upon  its  own  mo- 
tion. The  Code  of  Civil  Procedure  of  this 
territory  nowhere,  in  express  terms,  author- 
izes a  court  to  set  aside  a  judgment  upon  its 
own  motion.  By  section  586  of  the  Code,  the 
district  court  Is  given  power  to  vacate  or 
modify  Its  own  judgments  or  orders  at  or  aft- 
er the  term  at  which  such  judgment  or  or- 
der is  made,  within  the  time  and  In  the  man- 
ner and  for  the  causes  specified  In  the  nine 
subdivisions  of  said  section.  The  first  sub- 
division limits  such  powers  to  the  time,  man- 
ner, and  cause  prescribed  in  section  322  of 
the  Code;  but  this  last  section  relates  to  the 
granting  of  new  trials  where  the  grounds 
therefor  could  not,  with  reasonable  diligence, 
have  been  discovered  before,  but  are  discov- 
ered after,  the  term  at  which  the  verdict,  ref- 
erence, or  decision  was  rendered  or  made; 
and  the  new  trial,  in  that  case,  must  be  upon 
petition,  upon  which  a  summons  shall  issue. 
The  second  subdivision  relates  to  new  trials 
granted  in  proceedings  against  defendants 
constructively  summoned;  the  third,  to  new 
trials  on  account  of  mistake,  neglect,  or  omis- 
sion of  the  clerk,  or  irregularity  in  obtaining 
a  judgment  or  order;  and  section  587  of  the 
Code  provides  that  proceedings  to  correct 
mistakes  or  omissions  of  the  clerk,  or  irregu- 
larity in  obtaining  a  judgment  or  order,  shall 
be  by  motion,  upm  reasonable  notice  to  the 
adverse  party  or  his  attorney  In  the  action. 
Section  588  of  the  Code  provides  that  pro- 
ceedings to  vacate  or  modify  the  judgment 
or  order  on  the  grounds  mentioned  In  each 
of  the  other  subdirisions  of  section  58C  shall 
be  by  petition,  verified  by  affidavit,  setting 
forth  the  judgment  or  order,  the  grounds  to 
vacate  or  modify  it,  and  the  defense  to  the  ac- 
tion, if  the  party  applying  was  defendant,  and 
that  on  such  petition  a  summons  shall  issue 
and  be  served  as  in  the  commencement  of  an 
action.  Hence  we  find  no  authority  In  sec- 
tion 586  for  the  district  court  to  vacate  or 
modify  a  judgment,  except  upon  the  Initiative 
of  one  of  the  parties  to  the  cause,  and  then 
only  upon  motion,  or  by  petition  and  sum- 
mons. The  only  other  provisions  of  the  Code 
relating  to  new  trials  are  found  in  sections 
318-322,  which  provide  that  a  verdict,  re- 
port, or  decision  shall  be  vacated  and  a  new 
trial  granted  for  causes  therein  siieclfied.  But 
these  sections  only  provide  for  the  vacating  of 
verdicts,  reports,  or  decisions,  and  the  grant- 
ing of  new  trials,  on  the  application  of  the 
parties  aggrieved;  that  the  application  must 
be  by  motion,  upon  written  grounds  tiled 
at  the  time  of  making  the  motion,  and  requir- 
ing that,  as  to  certain  of  the  grounds  speci- 
fied as  cause,  they  shall  be  sustained  by  affi- 


davit Nowhere  does  the  statute  provide  for 
vacating  judgments  or  granting  new  trials 
except  upon  a  specified  cause,  and  upon  the 
application  of  an  aggrieved  party.  When  the 
order  In  this  cause  was  made,  there  was 
no  motion  for  a  new  trial  pending  beiore  the 
court  No  such  motion  waa  ever  made  by  ei- 
ther party,  nor  was  a  new  trial  sought  or 
requested  by  either  party,  at  any  time  prior 
to  the  granting  of  the  order.  The  parties  to 
the  cause  were  not  before  the  court  for  any 
purpose.  The  Code  affords  ample  facilities 
for  moving  for  a  new  trial,  and  sets  out  plain- ' 
ly  what  shall  be  done  as  preliminary  to  the 
granting  of  such  motion.  This  order,  we 
think,  was  clearly  erroneous,  and  cannot  be 
sustained  without  making  a  precedent  which 
would  tend  to  unsettle  and  confuse  the  law 
and  the  practice  regulating  the  granting  of 
new  trials  in  the  trial  court  and  would  be 
extremely  dangerous,  as  liable  to  be  used  to 
prejudice  the  substantial  rights  of  parties 
litigant  Our  Code,  for  the  substantial  pro- 
tection of  the  property  rights  of  litigants, 
wisely  provides  that,  unless  for  good  cause 
shown,  a  motion  for  new  trial  must  be  filed 
within  three  days  from  the  rendition  of  the 
judgment.  If  not  filed  within  that  time,  the 
judgment  may  ordinarily  be  taken  as  final 
and  conclusive,  and  the  parties  have  a  right 
to  take  action  and  to  enter  into  engagements 
predicated  upon  such  judgment.  It  could  not 
but  be  recognized  as  an  extremely  dangerous 
practice,  which  might  result  in  great  hard- 
ships and  injuries  to  litigants.  If,  after  par- 
ties to  an  action  had  carefully,  and  with  much 
cost  and  exx>ense,  prepared  for  trial,  perhaps 
procured  the  attendance  of  witnesses  from 
places  remote  from  the  place  of  trial,  estab- 
lished their  case,  and  obtained  a  judgment 
and  the  unsuccessful  party  had  not  within 
the  time  prescribed  by  the  statutes,  com- 
plained of  such  judgment  or  moved  for  a  new 
trial,  the  court  could,  of  its  own  motion,  and 
without  assigning  any  cause  therefor,  at  a 
subsequent  day,  either  at  'that  or  another 
term,  arbitrarily  set  such  judgment  aside  and 
order  it  to  be  retried,  and  subject  the  par- 
tics  to  the  added  cost,  inconvenience,  and 
hardship  that  necessarily  result  therefrom. 
Counsel  for  defendants  in  error  has  filed  no 
brief  in  this  court  in  this  cause,  and  no 
cases  are  cited  or  known  to  this  court  which 
lend  the  least  sanction  or  countenance  to  this 
practice.  The  order  appealed  from  was  made 
in  disregard  of  plain  statutory  requirements. 
A  statute  in  North  Dakota  (Comp.  Laws,  8 
5091)  expressly  authorizes  the  district  court 
to  vacate  a  verdict  and  grant  a  new  trial  on 
its  own  motion,  and  the  supreme  court  of 
that  state  has  said,  "In  this  state  and  In  the 
late  territory  the  Instances  of  vacating  ver- 
dicts and  granting  new  trials  without  appli- 
cation of  the  parties  have  been  exceedingly 
rare,  and  no  such  summary  action  should  be 
taken  except  on  cases  falling  clearly  with- 
in the  statute."    Gould  v.  Elevator  Co.  (N.  D.) 
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50  N.  W.  969.  For  the  reasons  stated,  we 
•are  clearly  of  the  opinion  that  the  order  of 
the  court  setting  aside  the  judgment  In  this 
case,  and  continuing  the  cause  until  the  next 
term  for  trial,  was  manifestly  erroneous,  and 
the  order  must  be  reversed.  It  Is  ordered 
that  said  order  setting  aside  said  Judgment 
be  reversed,  and  this  case  remanded  to  the 
court  below,  with  instructions  to  vacate  said 
order  and  reinstate  the  judgment  In  said 
cause  rendered  on  said  5th  day  of  December, 
1895. 

DALE,  O.  J.  I  concur  In  the  conclusion 
reached  in  this  case,  but  do  not  conciur  In  the 
statement  made  to  the  effect  that  in  no  case 
has  the  trial  judge  the  power  to  set  aside  a 
Judgment  upon  his  own  motion.  I  thinit  that 
where  It  appears  that  the  judge  has  been  Im- 
posed upon  In  an  ex  parte  proceeding,  or  where 
a  Judgment  has  been  rendered  by  reason  of 
an  improi)er  or  coUuslve  agreement  between 
attorneys  or  parties,  the  court  has  the  power 
to  set  aside  such  Judgment  upon  his  own  mo- 
tion. 

The  other  Justices  concurring  fnlly,  except 
McATEE,  J.,  not  sitting,  for  the  reason  that 
he  presided  at  the  trial  of  the  cause  In  the 
court  below. 


(5  Okl.  US) 

MBYEB  BROS.  DRUO  CO.  v.  KELLEY 

et  al. 
(Supreme  Court  ot  Oklahoma.     Feb.  12,  1897.) 

AFPBAI,—  WeIOBT  op  EvIDENOB — INSOLYENCT  — 

Chattel  Mortoaoes— Attacsmbnts 
— Priokitv. 

1.  The  rule  of  Light  v.  Bank,  37  Pac.  1075,  2 
Okl.  543,  and  Bank  v.  Earl,  39  Pac.  391,  2  Okl. 
617,  that  where  evidence  has  been  produced 
upon  all  points  necessarily  included  in  the  find- 
ings made  by  the  trial  court,  if  such  evidence 
reasonably  tends  to  support  the  findings,  such 
a  finding  will  not  be  disturbed  by  this  court; 
and  the  rule  is  the  same  when  the  case  is  sub- 
mitted to  the  court  below  without  a  jflry  as 
when  a  jury  is  impaneled  to  try  the  cause. 

2.  K..  a  druggist  in  insolvent  circumstances, 
executed  and  recorded  a  mortgage  upon  a  stock 
of  goods,  for  $2,500,  to  cover  an  actual  indebt- 
edness of  $844.66  due  appellant,  without  ap- 
pellant's knowledge;  expecting  to  receive  fur- 
ther advances  and  credit  from  appellant,  and  to 
secure  from  appeUant  a  loan  for  the  purpose 
of  paying  off  a  prior  mortgage.  Upon  being 
informed  of  the  transaction,  appellant  declined 
to  accept  the  mortgage  for  $2,500  in  the  form 
and  manner  in  which  it  had  been  executed  and 
recorded  by  K.,  but  undertook  to  "correct"  it 
by  taking  from  K.  a  new  mortgage  for  the 
amount  actually  due,  $844.66,  and  a  note  for 
the  same;  a  part  of  the  arrangement  being 
that  it  should  thereupon  execute  a  release  for 
the  $2,500  mortgage.  Before  the  new  mortgage 
could  be  recorded,  and  contemporaneously  with 
the  transactions  between  K.  and  the  appellant, 
attaching  creditors  took  the  stock  of  goods  of 
K.  The  trial  court,  without  a  jury,  sustained 
the  priority  of  the  attachments  as  against  any 
right  now  claimed  hv  appellant  under  the  mort- 
gage for  $2,500.  ttfid,  that  this  finding  and 
judgment  of  the  trial  court  were  correct  and 
should  be  sustained. 

(Syllabus  by  the  Court.) 


Errw  to  district  court,  Logan  county;  be- 
fore Justice  Frank  Dale. 

Action  by  the  Meyer  Bros.  Drug  Company 
against  D.  B.  Kelley  and  others.  Prom  a 
judgment  for  defendants,  plaintiff  brings  er- 
ror.   Affirmed. 

The  defendant  K^ey  was  engaged  In  the 
drug  business  in  the  city  of  Outhrie,  in  Logan 
county,  during  the  year  1889,  and  up  to  Oc- 
tober 30,  1890;  and  he  was  at  that  date  in- 
debted to  the  appellant  company  in  the  sum 
of  $844.66^  and  to  other  creditors,  the  defend- 
ants. In  various  amounts.  On  the  said  date, 
Kelley,  of  his  own  motion,  and  without  con- 
sulting the  appellant,  made,  »ecuted,  and  re- 
corded a  mortgage  to  the  appellant,  upon  his 
entire  stock  of  goods,  for  the  sum  of  $2,500, 
and  executed  a  note  for  that  amount,  payable 
six  months  after  date.  The  mortgage  was 
recorded  Immediately,  and  the  note  taken  by 
bhn  to  Kansas  City,  Mo.,  where  he  called 
upon  the  appellant  company,  exhibited  the 
mortgage,  and  asked  them  to  accept  It  as  se- 
curity for  the  amount  ($844.06)  due  from  him 
on  Kovember  3,  1800.  On  November  4,  1890, 
the  stock  of  goods  was  seized  by  the  defendant 
Samuel  Westhelmer  &  Co.  by  virtue  of  an 
attachment  Issued  November  4, 1880,  from  the 
district  court  of  Logan  county,  A  similar  at- 
tachment was  issued  and  placed  in  the  hands 
of  the  sheriff  of  Logan  county  on  November 
6,  1890,  in  behalf  of  the  defendants  Ferdinand 
Westhelmer  &  Sons;  and  on  the  following  day 
a  similar  attachment  was  issued  against  the 
defendant  Kelley  for  the  sum  of  $1,680;  afid 

_on  the day  of  November,  1890,  the  goods 

"were  taken  possession  of  by  the  Commercial 
Bank  under  and  by  virtue  of  a  chattel  mort- 
gage theretofore  executed  and  recorded  In  be- 
half of  the  same  bank.  The  prior  lien  of 
the  Oommerclal  Bank  Is  not  contested.  The 
contest  is  between  the  attachment  lien  of  Sam- 
uel Westhelmer  &  Co.  and  the  others,  as 
against  the  mwtgage  for  $2,500  executed  to 
the  Meyer  Bros.  Drug  Company  without  theh* 
knowledge,  and,  as  is  contended  by  the  ap- 
pellees, without  the  consent  and  approval  of 
the  appeUant  company  having  been  obtained 
either  prior  to  the  execution  of  the  chattel 
mortgage  at  subsequent  thereto. 

Harper  S.  Cunningham,  for  plaintiff  In  er- 
ror. 

McATEE,  J.  (after  staUng  the  facts).  While 
other  questions  are  raised  by  the  pleadings, 
they  were  abandoned  at  the  trial,  and  not  ar- 
gued In  the  brief  of  appellant,  which  pi;e- 
sents  but  a  single  question,  which  is  the  va- 
lidity of  the  claim  of  the  appellant  company, 
under  the  evidence  In  the  case,  as  mortgagee, 
against  the  attaching  creditors,  the  appel- 
lees; and  this  validity  Is  conceded  to  depend 
upon  the  question  of  fact,  which  Is  whether 
Meyer  Bros.  Drug  (Dompany  did  to  fact  ever 
In  any  manner  «anction  the  mortgage  made 
by  Kelley,  for  the  sum  of  $2,500,  without 


Digitized  by 


Google 


1066 


47  PACIFIC  REPOBTER. 


(Oki 


their  knowledge,  and  to  cover  the  Indebted- 
ness of  $844.66.  The  case  was  on  the  12th 
day  of  May,  1802,  submitted  to  the  court,  the 
Intervention  of  a  Jury  having  been  waived. 
Depositions  and  oral  testimony  were  intro- 
duced on  behalf  of  both  plaintiff  and  defend- 
ants, and,  the  cause  having  been  submitted, 
the  Issues  were  found  In  favor  of  the  appellees. 

The  motion  for  a  new  trial  averred  that  (1) 
the  court  erred  In  deciding  for  the  defendants 
and  against  the  plaintiff;  and  (2)  in  finding 
that  the  $2,500  mortgage  given  by  Kelley  to 
the  Meyer  Bros.  Drug  Company  was  not  a 
prior  lien  to  the  attachment  liens  of  the  de- 
fendants; and  (3)  In  refusing  to  find  that 
Meyer  Bros,  ratified  the  $2,500  mortgage, 
to  the  extent  and  amount  of  their  claim; 
and  (6)  in  firidlng  that  the  execution  and  de- 
livery of  the  $2,500  mortgage  to  the  register  of 
deeds  did  not  constitute  a  delivery  to  the  Mey- 
er Bros.  Drug  Company,  within  the  meaning 
of  the  law. 

The  oral  testimony  of  L.  P.  Smothers, 
given  in  court,  showed  that  he  was  the  ad- 
juster and  the  collector  for  the  appellant 
company,  and  resided  In  Kansas  City,  Mo.; 
that  the  transaction  and  conversations  which 
he  narrated  between  Kelley  and  the  ap- 
pellant company  occurred  on  November  3d, 
when  Kelley  came  to  their  place  of  business, 
at  Kansas  City,  Mo.,  and  stated  to  him  and 
to  Mr.  Schulte,  who  was  the  general  man- 
ager of  the  appellant's  business,  that:  "He 
had  executed  a  mortgage  for  the  sum  of 
twenty-five  hundred  dollars  In  favor  of  the 
appellant  company,  and  had  placed  It  on 
record."  And  that:  "Mr.  Schulte  at  once 
told  him  that  it  was  In  excess  of  what  he 
owed  us,  and  that  we  could  not  accept  a 
mortgage  for  more  than  the  amount  owing 
us;  that  we  could  not  appear  to  the  public 
as  entering  Into  collusion  with  any  one  in 
any  way.  •  *  ♦"  That:  "We  appreci- 
ated his  voluntary  act  In  securing  us,  but 
that  the  mortgage  must  be  corrected  to  the 
proper  amount.  The  plan  of  correcting  It 
was  then  brought  up.  Into  which  I  [Smoth- 
ers] was  called  more  particularly,  and  I  sug- 
gested two  plans,  one  of  which  was  to  credit 
on  this  mortgage  note  the  amount  of  the 
excess.  The  other  plan  was  to  execute  a 
new  mortgage  for  the  proper  amount,  and 
we  at  once  execute  a  deed  of  release  for  the 
other  mortgage."  That:  "The  plan  of  hav- 
ing a  new  mortgage  for  the  proper  amount 
executed,  and  we  executing  a  deed  of  release, 
was  practicable,  from  the  fact  that  It  would 
put  us  right  before  the  world;  that  the  other 
was  In  fact  all  right,  but  It  was  a  contract 
of  which  the  world  had  no  knowledge.  We 
then  discussed  Mr.  Kelley's  plans,  etc,  and 
as  to  what  he  wanted  to  do.  in  which  Kelley 
stated  that  his  object  in  making  this  for  such 
a  large  sum  was  tint  he  supposed  that  he 
would  have  to  pay  off  the  bank  [Commer- 
cial Bank],  and  that  his  stock  had  run  down, 
and  that  he  thought  be  coOId  Induce  us  to 


furnish  additional  stock,— stock,  him  up  and 
start  him  out  afresh,  etc.,— to  all  of  which 
Mr.     Schulte    declined.     This     brought    ns 
about  to  closing  time,  and  it  was  then  agreed 
that  I  should  meet  him  at  his  hotel  after 
supper.     •     •     •     For  that  reasson  we  con- 
sented to  transact  his  business  after  8upi>er. 
According  to  this  arrangement,  I  went  to  the 
Midland  Hotel  about  8  or  8:30  o'clock.    I  took 
<vith  me  a  blank  note,  and  a  Kansas  form  of 
a  chattel  mortgage,  which  I  knew  to  con- 
form to  this  form  used  in  the  territory.     I 
then  filled   out  this   chattel   mortgage,  and 
made  out  this  note  for  $8*4.66.     •     •     •     I 
saw  the  difficulty  of  executing  It.     Hence  I 
told  him  to  sign  the  note,  and  to  take  thi$ 
mortgage  back  to  Guthrie  and  sign  It,  and 
by  the  next  mail  I  would  forward  him  our 
deed  of  release,  and  he  could  have   them 
put  on  record.     I  took  the  note,  and  took  It 
to  our  office,  and  Kelley  kept  the  mortgage. 
Early  the  next  morning  of  the  4th,  I  went  to 
our  attorneys'  office,  and.  had  them   draw 
a  deed  of  release  for  the  twenty-five  hun- 
dred dollar  mortgage,  and  their  notary   go 
with    me   and   take  the  acknowledgmant  of 
our  vice  president  and  manager,  Mr.  Schulte. 
I  meant  to  mail  It  in  time  to  catch  the  early 
mail  to  Guthrie.     I  inclosed  it,  with  Instme- 
tions  to  take  It  and  the  mortgage,  recording 
the  deed  of  release,  and  then  in  a  few  min- 
utes afterwards,  record  the  mortgage,  hav- 
ing  them    come    In   logical    order.     •     •     • 
On  the  6th,  I  think  It  was,  we  received  a 
telegram  from   Kelley,  at  Wichita,   stating 
that:    'Commercial  Bank  closed  the  store  be- 
fore I  got  home.    What  shall  I  do?     An- 
swer here  at  Hotel  Carey.     D.  B.  Kelley." " 
This  proved  correct,  and  Kelley  did  not  re- 
cord, but  retained,  the  new  mortgage,   for 
ithe  correct  amount.   In  bis  possession.     "Q. 
What  was  said  by  Schulte  to  Kelley  with 
reference  to  accepting  It,  or  any  portion  of 
that  security?    A.  He   stated   that    he   ap- 
preciated his  voluntary  act  in  securing   us, 
and   fhat  he  could  not  accept  the  mortgage 
for  an  excessive  amount;    that  we   appreci- 
ated his  act  in  attempting  to  secure  us.     It 
seemed  that  Kelley  did  not  Icnow  of  the  fact 
that  giving  a  mortgage  for  a  greater  sum 
was  looked  upon  with  disfavor  In  the  eyes 
of  the  law.     He  didn't  know  that  it  was  a 
badge  of  fraud.     It  didn't  seem  to  occur  to 
him  that  he  might  be  putting  himself  in  a 
questionable  shape.     I  believe  that  is  about 
all,  except  what  I  have  stated  In  regard  to 
that."     On    cross-examination,   in   reply    to 
the  question  as  to  what  conversation  -was 
had   between  Mr.   Kelley  and   Mr.    Schulte. 
when   Kelley   arrived   from   Guthrie,   about 
the  $2,500  mortgage,  the  witness  Smotb^rs 
again    said:     "Mr.    Kelley    stated     to    Mr. 
S<-bulte  that  he  had  placed  a  mortgage  on 
record   at    Guthrie    in    favor   of    the    Meyer 
Bros.  Drug  Company,  to  secure  them;    stat- 
ing that  the  amount  of  the  mortgage  was 
twenty-five     hundred     dollars.     That 
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about  the  amount  of  Mr.  Kelley's  statement. 
Mr.  Scltulte  then  replied  that  the  house  could 
not  accept  a  mortgage  for  an  amount  in  ex- 
cess of  what  he  owed  them,  and  that  the 
mortgage  must  at  once  be  corrected  to  the 
proper  amount."  The  evidence  shows  that 
the  witness  Smotliers,  being  the  adjuster 
and  collector  of  the  company,  was  deferred 
to  as  to  the  proper  manner  In  which  the 
mortgage  should  be  changed  or  "corrected" 
so  that  it  wotild  be  approved  of  and  accept- 
ed by  the  company,  and  that  the  company 
followed  his  advice  and  direction.  Under 
recroBS-examination  he  was  asked:  "Q.  Was 
it  not  directed  by  Mr.  Schulte,  and  agreed, 
that  you  was  to  take  a  new  mortgage?  A. 
It  was  discussed.  When  they  came  to  the 
question  as  to  how  the  mortgage  should  be 
corrected,  then  I  was  called  in  more  directly. 
It  was  referred  to  me.  They  turned  to  me, 
in  cases  of  that  kind,  as  to  how.  I  men- 
tioned two  plans,— one,  to  credit  the  excess 
on  the  twenty-five  hundred  dollar  note;  the 
other,  to  execute  a  release.  We  decided 
upon  the  latter  plan,  from  the  fact  that  It 
placed  the  whole  transaction  before  the 
w^orld  in  its  proper  light  Thereupon  Mr. 
Schulte  said,  'Go  ahead  and  fix  it  up.'  "  The 
deposition  of  the  witness  Smothers  showed 
that,  in  the  conversation  with  Keiley:  "Mr. 
Schulte  then  replied  that  the  house  could  not 
accept  a  mortgage  for  an  amoimt  in  excess 
of  what  he  owed  them,  and  the  mortgage 
must  at  once  be  corrected  to  the  proper 
amount"  The  testimony  of  Mr.  Schulte,  by 
deposition,  stated  that  in  a  conversation  with 
Keiley,  after  being  Informed  of  the  execution 
of  the  mortgage  fbr  $2,500:  "I  told  him  at 
once  that,  as  near  as  I  can  recollect,  his  ac- 
count was  between  seven  and  eight  hundred 
dollars,  and  would  necessitate  the  mortgage 
being  made  out  to  cover  that  amount  and 
no  more,  as  we  had  no  use  for  the  excess, 
and  did  not  propose  to  come  into  collusion, 
as  we  were  likely  to  be,  in  ease  there  was 
lawing^  about  it;  that  all  we  could  claim 
was  the  amount  he  owed  us,  and  did  not 
propose  to  be  secured  for  any  more.  Imme- 
diately after  that  a  mortgage  simply  cover- 
ing the  amount  due  us  was  made  out,  and 
mailed  or  taken  to  him,— I  don't  know  which, 
—to  be  recorded  there.  *  •  ♦  Q.  Do  you 
know  whether  or  not  any  instrument  was 
executed  by  Meyer  Bros.  Drug  Company  at 
that  time  with  reference  to  the  first  mort- 
gage? .  A.  I  believe  I  stated  that  there  was 
a  new  mortgage  drawn  up,  simply  covering 
our  account,  and  repudiating  the  other.  Q. 
I  mean,  did  the  Meyer  Bros.  Drug  Company 
execute  any  paper?  A.  I  believe  there  was 
a  paper  in  the  form  of  a  release  of  the  first 
mortgage  drawn." 

Upon  this  testimony,  and  the  other  testi- 
mony introduced,  the  court,  sitting  to  pass 
upon  the  facts  and  law,  found  that  the  con- 
tention of  the  appellant  could  not  be  sus- 
tained.    The   court   having   heard    the   evi- 


dence below,  and  having  passed  upon  it, 
we  are  not  Justified  here  In  reversing  the 
conclusion  to  which  it  came,  there  having 
been  under  its  consideration  any  evidence 
tending  to  support  the  conclusion  at  which  it 
arrived.  It  has  been  so  repeatedly  held  in 
this  court.  Bank  v.  Earl,  2  Okl.  617,  39  Pac. 
391.  But,  if  we  could  do  so,  we  should, 
upon  a  consideration  of  the  whole  evidence, 
sustain  the  Judgment  of  the  lower  court. 
The  mortgage  execute^  by  Keiley,  upon  his 
own  motion,  for  ?2,500,  to  secure' an  indebt- 
edness of  $S44.66,  was  declared  by  the  man- 
ager of  the  company  to  be  such  an  act  as 
would  "appear  to  the  public  as  entering  into 
a  collusion  with  the  defendant  Keiley,"  and 
that  "they  could  not  accept  the  mortgage 
for  more  than  the  amount  owing  us,"  and 
that  "we  could  not  accept  the  mortgage  for 
an  excessive  amount,"  tind  "KeUey  did  not 
seem  to  know  that  a  mortgage  for  a  greater 
sum  was  looked  upon  with  disfavor  in  the 
eyes  of  the  law,"  and  "a  badge  of  fraud," 
and  that  It  would  be  putting  himself  in  a 
"questicmable  shape,"  and  that  "the  house 
could  not  accept  a  mortgage  for  an  amount 
in  excess  of  what  he  owed  them,  and  that 
the  mortgage  must  at  once  be  corrected  to 
the  proper  amount."  As  between  the  two 
plans  which  were  considered  by  the  appel- 
lant company  for  "correcting"  the  mortgage 
in  question.  If  the  plan  had  been  adopted  of 
remitting  the  excess  immediately  upon  the 
note  and  mortgage  for  $2,500,  and  forthwith 
accepting  the  security  thus  altered,  we  are 
not- called  to  determine.  The  appellant  com- 
pany did  not  accept  this  course,  but  took  the 
course  of  not  "accepting  the  mortgage,"  be- 
cause it  was  "excessive,"  appeared  as  a 
"badge  of  fraud,"  was  looked  upon  with  "dis- 
favor In  the  eyes  of  the  law,"  and  was  put- 
ting the  matter  in  a  "questionable .  shape." 
The  note  for  $2,500  was  never  placed  among 
the  bills  receivable  of  the  house,  where  the 
appellant  company  always  placed  notes 
which  they  "relied  upon  as  settling  the  ac- 
count. •  •  •  This  note  was  never  treat- 
ed in  that  way." .  And  it  was  said  again  by 
Mr.  Schulte,  as  repeated  in  the  testimony, 
"The  house  could  not  accept  the  mortgage 
for  an  amount  in  excess  of  what  he  owed 
them."  The  mortgage  was  not  in  fact  ac- 
cepted. It  remained  uncorrected.  It  re- 
mained, therefore,  in  a  form  in  which  it 
"could  not  be  accepted";  and  a  method  was 
adopted  whereby  the  appellant  company  did 
not  undertake  to  "correct"  the  mortgage  then 
offered,  for  an  excessive  amount,  but  did  in 
fact  refuse  to  accept  it,  and  did  adopt  an- 
other method,  which  was  not  by  "correct- 
ing" the  mortgage,  but  by  taking  a  second 
one,  which  they  never  succeeded  in  placing 
on  record  in  time  to  acquire  any  right  prior  to 
that  of  the  attaching  creditors,  the  appellees. 
In  passing  upon  this  case,  and  upholding 
the  conclusion  of  the  court  below,  we  do 
but  follow  the  natural  promptings  of  Justice 
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!ii  wlshlnS  that  those  who  adopt  so  honorable 
:i  course  as  was  chosen  by  the  appellant  In 
ihls  case  might  always  be  successful  In  the 
courts.  The  judgment  of  the  lower  court  Is 
atBrmed.    All  the  justices  concur. 


(5  Okl.  141) 

BLEVINS  T.  MORLEDGE  et  al. 

:  Supreme  Court  of  Oklahoma.     Feb.  12,  1897.) 

.Vbw  Trial  —  Timk  for,  Hotino  —  Rspbrbnck  — 
Authority  of  Refer'kss— Appbal — Kbvibw. 

1.  Upon  the  return  of  a  report  of  referees  In- 
to court,  and  exceptions  haviug  been  filed  there- 
to, the  court,  on  the  3d  day  of  November,  1894, 
overruled  these  exceptions,  to  which  ruling  ez- 
opptions  were  reserved;  and,  a  motion  to  con- 
firm the  report  of  the  referees  being  sustained, 
judgment  was  entered  thereupon.  At  the  time 
the  court  made  this  entry,  no  further  time  was 
ffiven  by  the  court  within  which  to  make  and 
serve  a  case-made,  but  motions  to  vacate  the 
judgment  and  grant  a  new  trial  were  made 
und  filed  on  November  6,  1894.  Bdd,  that  the 
motion  for  a  new  trial  was  made  within  three 
days  after  a  "decision  of  a  court,"  and  was  in 
time  to  bring  the  case  here  and  give  this  court 
jurisdiction. 

2.  A  reference  having  been  made  to  three 
referefes,  one  of  whom  failed  to  appear  and 
qualify,  the  remaining  two  having  qualified  and 
liaving  heard  the  case  and  made  their  report, 
such  report  is  valid  and  binding  upon  the  par- 
ties agreeing 'to  the  reference,  under  the  provi- 
sion of  section  2695,  St.  Okl.  1893,  providing 
that:  "Words  giving  joint  authority  to  three 
or  more  public  ofllcers,  or  other  persons,  are 
considered  as  giving  snch  an  autnoi-ity  to  a 
majority  of  them,  unless  otherwise  expressed 
in  the  act  giving  the  authority." 

3.  An  objection  that  the  trial  of  the  referees 
was  held  in  tlie  state  of  Kansas,  outside  of  the 
jurisdiction  of  this  court,  is  untenable  where 
the  point  was  not  raised  at  the  trial,  and  where 
it  does  not  appear  that  the  decision  was  made 
outside  of  the  jurisdiction. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Logan  oonnty;  be- 
fore Justice  Frank  Dale. 

Replevin  by  Morledge  and  Allen  against 
James  Blevlns.  From  a  judgment  for  plain- 
tiffs, defendant  brings  error.     Affirmed. 

This  proceeding  was  begun  November  21, 
1893,  and  upon  December  28,  1803,  submitted 
to  referees  agreed  upon  by  the  parties,  un- 
der a  stipulation  which  provided:  "That  said 
parties  shall  bear  and  determine  all  Issues 
of  law  and  fact  in  said  cause,  and  report 
thereon  in  accordance  with  the  statutes  of 
Oklahoma  territoiy  In  such  case  made  and 
provided."  The  referees  were  Pile,  Remlck, 
and  HoUingsworth,  all  citizens  of  Kansas, 
and  it  was  agreed  that  they  should  sit  as 
referees,  and  hear  the  cause  In  Arkansas 
City,  Kan.  The  district  judge  In  chambers 
thereupon  ordered  and  adjudged  a  reference 
In  the  terms,  at  the  place,  and  to  the  persons 
agreed  upon.  A  report  and  accompanying 
exhibits  of  the  referees  were  filed  In  the  dis- 
trict court  of  Logan  county  1b  the  cause  on 
the  7th  day  of  January,  1894.  The  plaintlfl 
In  error  (defendant  below),  on  the  24th  day 
of  April,  1894,  filed  exceptions  to  the  report 


of  the  referees,  and  moved  to  set  it  aside. 
On  the  8d  of  November,  1894,  these  excep- 
tions were  overruled  by  the  court,  and  ex- 
ceptions reserved  to  the  ruling,  and,  a  mo- 
tion to  confirm  the  report  of  the  referees 
I>eiug  sustained,  judgment  was  entered  there- 
upon. At  the  time  the  court  made  this  en- 
try, no  further  time  was  given  by  the  court 
within  which  to  make  and  serve  a  case. 
Motions  were  made  to  vacate  the  judgment 
and  to  grant  a  new  trial,  whtcn  were  filed  on 
November  6,  1894,  and  heard  and  overruled 
on  the  3l8t  day  of  December,  1894,  and  30 
days'  time  given  to  make  and  serve  a  case 
for  the  supreme  court  The  case-made  was 
served  within  the  time  granted  on  the  31st 
day  of  December,  1894.  It  was  not,  how- 
ever, served  for  more  than  60  days  after  the 
orders  complained  of,  which  were  made  upon 
the  3d  day  of  November. 

Baker  &  De  Bols,  for  plaintUT  In  error. 
PoUock  &  Love  and  Asp,  Shartel  &  Cottint- 
ham,  for  defendants  in  error. 

MoATEB,  J.  (after  stating  the  facts).  It 
is  the  contention  of  the  defendants  in  erroi 
that  the  case  was  filed  in  this  court  out  of 
time;  that  it  should  have  been  served  within 
the  statutory  time,— three  days  after  the  or- 
ders of  November  3d,— and  because  no  time 
was  granted  at  that  time  extending  the  time 
for  such  service;  and  that  the  motion  for  a 
new  trial  In  a  proceeding  like  the  present 
must  come  up  on  exceptions  to  the  report  of 
the  referees,  and  that  the  exceptions  to  the 
report  of  the  referees,  as  in  other  similar 
cases,  were  in  the  nature  of  a  motion  for  a 
new  trial.  It  is  provided  in  section  318  of 
the  Code  of  Civil  Procedure  that:  "A  new 
trial  Is  a  re-examination,  in  the  same  court, 
of  an  issue  of  fact,  after  a  verdict  by  a  Jury, 
report  of  a  referee,  or  a  decision  by  the 
court  The  former  verdict,  report  or  de- 
cision shall  be  vacated  and  a  new  trial  grant- 
ed, on  the  application  of  the  parties  ag- 
grieved, for  any  of  the  following  reasons." 
The  referees  were  in  this  case  authorized  to 
"hear  and  determine  all  Issues  of  fact  and 
law  in  this  cause,  and  report  thereon."  Up- 
on this  report  a  motion  to  confirm  was  made, 
considered  by  the  court,  and  sustained,  and 
a  judgment  entered  thereon.  While  the  mat- 
ter acted  upon  was  contained  in  the  report 
of  the  refo^es,  yet,  being  but  a  report,  it 
presented  matters  not  only  of  law,  bnt  also 
of  fact  upon  which  a  "decision  of  the  court" 
was  had  before  the  report  could  have  been 
sustained,  and  a  judgment  entered;  and  the 
motion  for  a  new  trial  was  properly  made 
after  such  "decision  of  the  court"  was  made. 
Nor  could  the  appellant  have  known,  until 
upon  the  3d  day  of  November,  1894,  that  the 
court,  by  Its  decision,  and  upon  then  finally 
reviewing  the  action  of  the  referees,  woidd 
"confirm  tbeir  report,"  and  enter  judgment 
thereon.    We  cannot^  therefore,  sustain  tlili 
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contention,  but  must  hold  that  the  cause  Is 
regularly  here;  the  motion  for  a  new  trial, 
made  upon  the  eth  day  of  November,  1884, 
having  been  filed  in  time.  We  have  exam- 
ined the  cases  referred  to  in  the  brief  of  the 
defendants  in  error,  but  do  not  find  that  they 
sustain  the  view  there  sought  to  be  upheld. 
It  appeared  from  the  record  that  the  attor- 
ney for  the  plaintiff  in  error  had  appeared 
at  the  hearing  before  the  referees,  and,  after 
objecting  to  any  action  being  taken  In  the 
cause,  "had  advised  Hollingsworth,"  as  he 
said,  "one  of  the  referees,  not  to  appear  and 
qualify,  and  that  he  therefore  objected  to 
any  action  being  taken  by  the  referees  In  this 
cause,"  and  that  Hollingsworth  accordingly 
refused  to  appear  and  qualify  and  act  as  a 
referee. 

It  is  assigned  for  error  that  the  failure  of 
the  referee  Hollingsworth  to  appear  and  act 
with  the  other  referees  Invalidates  the  acts 
of  the  referees,  and  their  entire  report.  It 
is  provided  in  section  2695,  St.  OU.  1893, 
that:  "Words  giving  a  joint  authority  to 
three  or  more  public  officers,  or  other  per- 
sons, are  considered  as  giving  such  an  au- 
thority to  a  majority  of  them,  unless  it  is 
otherwise  expressed  In  the  act  giving  the  au- 
thority." Authority  is  "(1)  legal  or  rightful 
power,"  and  "(5)  a  precedent,  a  decision  of 
a  court,  an  official  declaration."  Webst 
Diet.  The  three  referees  having,  by  words 
giving  them  the  Joint  authority  to  act  as 
such  referees,  been  legally  and  rightfully  em- 
powered to  make  a  "decision"  and  an  "offi- 
cial- declaration,"  and  under  our  statute, 
therefore,  two  of  them,  being  a  majority, 
were  authorized  to  act.  It  not  having  been 
otherwise  expressed  in  the  act  (that  is,  the 
stipulation  and  order  of  the  court)  giving  the 
authority."  The  comprehension  of  the  case 
under  the  provision  of  this  statute  is  pot  to 
be  doubted,  for  all  the  cases  of  "joint  au- 
thority" are  comprehended  In  its  provisions, 
and  the  jurisdiction  which  the  district  court 
of  Logan  county  had  over  this  case  and  un- 
dertook to  exercise,  as  the  statute  provides, 
in  appointing  the  referees  at  the  request  of 
the  parties  to  the  case  was  nothing  more  or 
less  than  that  authority  given  to  judicial  offi- 
cers to  take  cognizance  of  and  decide  cases, 
and  authority  to  hear  and  determine  a  cause 
Is  constantly  interpreted  as  the  equivalent  of 
jurisdiction.  Cooper  v.  Reynolds,  10  Wall. 
»17:  Underwood  v.  McDuffee,  15  Mich.  368; 
Shumway  v.  Bennett,  29  Mich.  452;  Cole  v. 
Superior  Court,  63  Cal.  86;  Sheldon's  Lessee 
v.  Newton,  3  Ohio  St.  494;  Worcester  v. 
Georgia,  6  Pet.  591;  Brownsville  v.  Basse,  43 
Tex.  449.  It  Is,  however,  assigned  as  error 
that  the  referees  were  empowered  to  act  as 
such  referees  at  Arkansas  City,  in  the  state 
of  Kansas,  and  that  this  is  error.  We  do 
not  think  that  this  assignment  is  well  found- 
ed. Upon  this  subject  it  has  been  decided 
that,  while  It  is  true  that  the  reference,  if 
required,  must  be  held  within  the  Jurisdic- 


tion, yet,  the  objection  that  the  trial  was 
held  outside  the  Jurisdiction  is  untenable 
where  the  point  was  not  raised  at  the  trial, 
and  where  it  does  not  appear  that  the  deci- 
sion was  made  outside  the  Jurisdiction. 
Blake  v.  Manufacturing  Co.,  77  N.  Y.  626. 

It  was  again  assigned  as  error  that  the  re- 
port of  the  referees  was  not.  In  fact,  such 
as  was  required-  by  the  law  In  suits  of  re- 
plevin. Inasmuch  as  the  referee  did  not  fix  a 
specific  valuation  upon  each  piece  of  prop- 
erty replevied.  No  demand  was  made  for 
such  "specific  valuation,"  and  no  aid  fur- 
nished by  the  plaintiff  In  error,  to  the  refer- 
ees at  the  hearing  before  them  to  make  it, 
and  no  exception  was  taken  to  the  manner 
in  which  'their  report  was  made  as  to  the 
valuation  of  the  property  replevied  by  the  ap- 
pellant   The  point  was,  therefore,  waived. 

The  defendant  (plaintiff  In  error)  assigns 
as  error  that  he  did  not  have  a  trial  by  jury. 
This  was  waived  by  his  agreement  to  a  ref- 
erence. Other  assignments  of  error  were 
made,  but  were  abandoned,  not  4iavlng  been 
argu6d  in  the  briefs.  The  case  will  be  af- 
firmed. It  is  80  ordered.  All  the  justices 
concnr,  except  DALE,  C.  J.,  who  presided 
below. 


(5  Okl.  78) 
WRIGHT  V.  TERRITORY. 
(Supreme  Court  of  Oklahoma.    Feb.  12,  1897.) 
AuBi— BoanBN  of  Proof— Isdiotmrst  for  Mur- 

DBB— BUFFIOIBNOT— DbFECTS    WaIVBD. 

1.  An  instruction  to  the  jury  that,  when  the 
defense  of  alibi  is  interposed  by  the  defendant, 
it  is  incumt)ent  upon  him  to  establish  same  by 
a  preponderance  of  the  evidence,  held  erroneous, 
and  a  sufficient  ground  for  reversinf;  the  case. 
Shoemaker  v.  Territory  (Okl.)  43  Pac.  1069, 
followed. 

2.  An  indictment  which  does  not  charge  that 
the  acts  by  which  the  killing  was  accomplished, 
and  the  killing  itself,  were  perpetrated  by  the 
accused  with  the  premeditated  design  or  intent 
to  effect  the  death  of  the  person  killed,  is  insuffi- 
cient to  support  a  conviction  of  murder  (foi- 
lowine  Holt  v.  Territory  |Okl.]  43  Pac.  1083: 
Jewell  V.  Territory,  Id.  1075);  but  this  court 
is  not  required  to  examine,  and  pass  upon  the 
validity  of,  an  indictment  unless  the  same  has 
been  cbalienged  by  some  proper  proceeding  in 
the  trial  court. 

(Syllabus  by  the  Court) 

Appeal  from  district  court.  Kingfisher  conn-° 
ty;   before  Justice  John  L.  McAtee. 

John  Wesley  Wright  the  defendant  below, 
was  indk!ted,  tried,  and  convicted  of  murder, 
and  appeals.    Reversed. 

W.  A.  McCartney,  E.  O.  Taylor,  and  Buck- 
ner  &  Sons,  for  appellant.  C.  A.  Galbraltb, 
Atty.  Gen.,  for  the  Territory. 

KEATON,  J.  While  the  record  in  this 
court  by  appellant  Is  very  voluminous,  and  a 
number  of  errors  have  been  assigned  thereon, 
but  two  are  urged  by  his -counsel,  which  we 
shall  consider  in  their  order. 

In  the  eighth  assignment  of  error  appellant 
complains  of  the  giving  of  certain  instruc- 
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tlons,  among  them  being  the  following,  relat- 
ing to  the  defense  of  an  alibi,  which  he  inter- 
posed at  the  trial  of  the  cause:  "(31)  The  bur- 
den is  upon  the  defendant  to  prove  this  de- 
fense for  himself,  by  the  preponderance  of, 
the  evidence;  that  Is,  by  the  greater  and  su- 
perior evidence.  The  defense  of  alibi,  to  be 
entitled  to  consideration,  must  be  such  as  to 
show,  at  the  very  time  of  the  commission  of  the 
crime  charged,  the  accused  was  at  another 
place  so  far  away  or  under  such  circum- 
stances as,  with  all  means  of  travel  within  his 
control,  to  reasonably  exclude  the  possibility 
that  the  defendant  could  have  reached  the 
place  where  the  crime  was  committed,  so  as 
to  have  participated  in  the  commission  there- 
of,"—to  the  giving  of  which  instruction  the 
defendant  duly  excepted.  This  court,  on  Feb- 
ruary 13,  180G,  in  the  case  of  Shoemalcer  v. 
Territory,  43  Pac.  1050,  held  an  instruction  in 
the  identical  language  of  the  one  under  con- 
sideration to  be  erroneous,  and  the  giving  of 
same  a  suQ^cient  ground  for  reversal.  We 
have  carefully  reviewed  said  decision,  and  the 
authorities  therein  cited  and  relied  upon,  and 
find  no  reason  for  changing  or  modifying  tiie 
conclusion  there  reached.  On  the  conti-ary,  a 
re-examination  of  the  authorities  upon  this 
question  has  tended  to  convince  us  more  firm- 
ly that  the  law,  as  announced  In  said  decision, 
is  correct.  Under  the  tenth  assignment  of  er- 
ror, which  Is  as  follows:  "Said  court  eiTed  In 
rendering  judgment  on  the  verdict  of  the 
juiy,"  appellant's  counsel  endeavor  to  attack 
the  indictment  returned  against  him  in  the 
court  below.  We  do  not  believe  that  the 
above  assignment  can  be  so  construed  as  to 
support  their  contention,  nor  does  the  record 
filed  in  this  court  disclose  that  any  such  ob- 
jection was  made  to  said  indictment  in  the  dis- 
trict court  as  to  entitle  appellant  to  have  the 
sufficiency  of  same  passed  upon  by  this  court, 
as  it  is  not  shown  to  have  been  challenged  by 
a  motion  to  set  aside  demurrer,  motion  in  ar- 
rest of  Judgment,  or  in  any  other  manner. 
But,  as  the  case  must  be  reversed  and  re- 
manded for  further  proceedings,  and  as  the 
indictment  will  doubtless  be  properly  attaclicd 
by  defendant  immediately  after  the  cause 
reaches  the  trial  court,  we  deem  it  proper  to 
examine  same  and  pass  upon  its  validity.  Un- 
der the  former  decisions  of  this  court,  the  In- 
dictment is  clearly  insufficient  to  support  a 
conviction  of  murder,  as  it  is  nowhere  stated 
tlierein  that  the  acts  by  which  the  killing  was 
accomplished,  and  the  killing  itself,  were  per- 
petrated by  the  accused  with  the  premeditat- 
ed design  or  Intent  to  eCtect  the  death  of  the 
person  killed.  Holt  v.  Territory  (Okl.)  43 
Pac.  1083;  Jewell  v.  Territoiy,  Id.  1075.  The 
cliarging  part  of  said  Indictment  is  in  the  fol- 
lowing language:  "That  Wesley  Wright,  on 
the  15th  day  of  August,  A.  D.  ISIM,  m  King- 
fisher county,  Oklahoma  territory,  in  and  up- 
on one  George  Curtis,  then  and  there  being, 
willfully,  unlawfully,  purposely,  feloniously, 
and  of  his  deliberate  and  premeditated  malice 


to  kill  and  murder,  and  that  the  said  Wesley 
Wright,   a  certain   shotgun   then    and  there 
charged  with  gunpowder  and  leaden  ballets, 
which  the  said  shotgim  he,  the  said  Wesley 
Wright,  in  his  hands  then  and  there  liad  aotl 
held,   there  and   then   willfully,   unlawfnlly, 
purposely,  feloniously,  and  of  his  premeditat- 
ed malice,  did  discharge  and  shoot  off,  to,  at, 
against,  and  upon  the  body  of  him,  the  said 
George  Ciu-tis;   and  that  he,  the  said  Wesley 
Wright,  with  the  leaden  bullets  aforesaid,  out 
of  the  shotgun  aforesaid,  then  and  there,  by 
force  of  the  gunpowder  aforesaid,  by  the  said 
Wesley  Wright  discharged  and   shot  off  as 
aforesaid,  then  and  there,  willfully,  untaTi-fni- 
ly,  purposely,  feloniously,  and  of  his  deliber- 
ate and  premeditated  malice,  did  strike,  pene- 
trate, and  wound,  with  the  Intent  aforesaid, 
thereby  then  and   there  giving  to  the  said 
George  Curtis,  la  and  upon  the  body  of  him. 
the  said  George  Curtis,  then  and  there  wltb 
the  bullets  aforesaid  so  as  aforesaid  dischar- 
ged and  shot  out  of  as  aforesaid,  by  force  cf 
the  gunpowder  aforesaid,  by  the  said  Wedey 
Wright,  in  and  upon  the  body  of  him,  tbe 
said  George  Curtis,  one  mortal  wotind  of  the 
depth  of  about  ten  Inches,  and  of  the  breadtb 
of  about  one-half  inch,  of  which  said  mortal 
wound  he,  the  said   George  Curtis,  on  and 
from  the  11th  day  of  August,  A.  D.  1894,  un- 
til the  17th  day  of  August,  A.  D.  18&4,  hi  said 
county  did  languish,  and  languishing  did  live, 
on  which  said  17th  day  of  Augtist,  A.  D. 
1S94,  in  which  said  aforesaid  year  he,  the 
said,  George  Curtis,  in  said  county,  of  .gaM 
mortal  wound  aforesaid  died."     As  the  other 
errors  assigned,  if  tenable,  are  not  likely  to 
occur  again  upon  another  trial  of  the  casf. 
and  are  not  urged  by  counsel  for  appellant,  it 
Is  not  necessary  to  give  them  any  considen- 
tion.     The  judgment  of  the  district  court  is 
reversed,  a  new  trial  ordered,  and  the  cause 
remanded  for  further  proceedings  in  accord- 
ance with  this  decision.    All  the  justices  ccn- 
cur,  except  McATEE,  J.,  who  tried  the  case 
below,  and  therefore  takes  no  part  in  this  de- 
cision. 


(5  Okl.  sn 
LEWIS  V.  ATHERTON. 
(Supreme  Court  of  Oklahoma.     Feb.  12,  1897.1 
Unrecorded  Deed— Si'hskquent  Jcdomest  Lin 
— Priobitt. 
Under  section  13,  c.  21,  St.  1893,  a  jnd?- 
ment.  in  the  district  court,  against  parties  wl» 
had  been  seised  of  real  estate,  and    in   whom 
the  title  still  appears  of  record,  becomes  a  lien 
upon    the    proiKjrty,    notwithstanding    that   tlie 
judgment   debtors    had    previously    executed    « 
deed  conveying  said  real  estate  to  a  third  party, 
regardless  of  whether  the  judgment  creditor  had 
actual  notice  of  such  conveyance  or  not. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Payne  county;  be- 
fore Justice  Frank  Dale. 

This  is  an  action  of  Injunction,  brought  by 
Ervin  C.  Lewis  against  James  Atherton.  a.« 
sheriff  of  Payne  county,  Okl.  T.,  to  restrain 
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him  from  selling  blocks  2  to  10,  Inclusive,  of 
Lewis'  First  addition  to  the  town  of  Still- 
water, in  said  county  and  territory.  From 
a  judgment  sustaining  a  demurrer,  plaintiff 
brings  error.    AflBrmed. 

Neill  &  Claris,  for  plaintiff  in  error.  King 
&  Hutto,  for  defendant  in  error. 

KEATON',  J.  The  trial  court  sustained  a 
demurrer  to  the  plaintiff's  petition,  and  plain- 
tiff brings  the  cause  here  to  review  this  rul- 
ing of  said  court.  Plaintiff's  said  petition, 
omitting  the  caption,  is  as  follows: 

"Now  comes  the  aboVe-named  plaintiff,  and 
for  his  cause  of  action  against  the  above- 
named  defendant  says  that  he  is  the  owner 
(in  fee  simple)  of  the  following  described 
real  estate,  to  wit,  'Bloclts  two  (2),  three  (3), 
four  (4),  five  (5),  six  (6),  seven  (7),  eight  (8), 
nine  (9),  and  ten  (10),  In  Lewis'  First  addi- 
tion to  the  town  of  Stillwater,  In  the  covnty 
of  Payne,  and  territory  of  Oiclahoma';  and 
that  plaintiff  was  the  owner  of  said  above- 
described  real  estate  on  the  9th  day  of  Janu- 
ary, 1895,  and  long  prior  thereto,  as  shown 
by  warranty  deed,_a  copy  of  which  is  hereto 
attached,  marited  ''Exhibit  A,'  and  made  a 
part  hereof.  Plaintiff  further  says  that  the  de- 
fendant, James  Atberton,  has  levied  on  said 
above-described  real  estate  by  virtue  of  an  exe- 
cution issued  by  the  cleric  of  the  district  court 
of  Payne  county,  OlJlnhoma  territory,  upon  a 
Judgment  rendered  in  said  court  in  favor  of 
Clinton  L.  Caldwell,  assignee  of  Angel  Math- 
ewson  and  Company,  against  Vessa  Lewis 
and  George  W.  Lewis;  and  plaintiff  says  that 
he  is  not  now,  nor  ever  was,  indebted  to 
Clinton  L.  Caldwell,  or  Angel  Mathewson 
and  Company,  and  that  the  said  Vessa  Lewis 
and  George  W.  Lewis  have  no  interest  in 
said  above-described  real  estate,  and  had  no 
interest  in  said  above-descrll)ed  real  estate 
at  the  time  of  issuing  said  execution;  and 
that  the  defendant  has  advertised  said  de- 
scribed real  estate  to  be  sold  at  sheriff's  sale 
on  the  1st  day  of  April,  1805,  at  2  o'clocls,  p. 
m.,  and  that  the  defendant  will,  unless  re- 
strained by  this  court,  proceed  to  sell  said 
real  estate,  and  thereby  worlt  an  irreparable 
injury  and  damage  to  plaintiff;  that  plaintiff 
has  no  adequate  remedy  at  law.  Wherefore 
plaintiff  prays  the  court  for  a  temporary  in- 
junction restraining  defendant  from  selling 
or  disposing  or  in  any  way  interfering  with 
said  real  estate  until  the  final  hearing  of  this 
cause,  and  that  upon  .the  final  hearing  said 
injunction  be  made  perpetual,  and  for  such 
other  and  further  relief  as  the  court  may 
deem  just  and  equitable  Neill  and  Clarii, 
Attorneys  for  Plaintiff. 

"Ervln  6.  Lewis,  being  duly  sworn,  says 
that  he  has  read  the  above  and  foregoing  pe- 
tition, and  that  the  same  is  true.  Ervln  G. 
Lewis. 

"Subscribed  and  sworn  to  before  me  this 
20th  day  of  March,   1895.     W.  L.  Norman, 


Dep.  Dist.  Clerk.  District  Court  [Seal]  Payne 
County,  O.  T." 

The  demurrer  thereto  is  upon  tiie  ground 
that  "said  petition  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action." 

The  petition  in  this  case,  including  the  ex- 
hibit attached  thereto,  and  made  a  part 
thereof,  shows  that  plaintiff  in  error  pur- 
chased the  land  described  therein  from  Ves- 
sa Lewis  and  George  W.  Lewis,  husband  and 
wife,  on  the  19th  day  of  January,  1804,  for 
the  sura  of  $100,  receiving  a  deed  therefor, 
which  was  filed  for  record  in  the  office  of 
register  of  deeds  of  said  county  on  March  5, 
189C5,  at  1  o'clock  p.  m.;  that  Clinton  L.  Cald- 
well recovered  a  judgment  against  the  gran- 
tors of  plaintiff  in  error,  and  had  an  execu- 
tion issued  thereon,  and  at  the  time  of  the 
commencement  of  this  action  James  Ather- 
ton,  as  sheriff  of  said  county,  was  proceeding 
to  sell  said  real  estate  under  said  execution; 
but  the  petition  does  not  disclose  the  date  of 
said  judgment,  or  even  the  date  on  which 
execution  issued  thereunder.  It  is  true  that 
plaintiff  alleges  In  his  said  petition  that  his 
grantors,  Vessa  Lewis  and  George  W.  Lewis, 
"had  no  interest  in  said  above-described  real 
estate  at  the  time  of  issuing  said  execution," 
but  this  allegation  does  not  disclose  when 
said  judgment  was  obtained  or  the  execution 
issued;  hence  we  think  it  extremely  dpubt- 
ful  whether  or  not  said  petition  Is  sufficient- 
ly definite  to  present  the  question  argued  by 
counsel  for  plaintiff  in  error  In  their  brief, 
to  wit,  the  validity  of  an  unrecorded  deed  of 
conveyance  as  against  a  subsequent  judg- 
ment lien  covering  the  seme  real  estate;  but, 
as  this  question  is  one  of  considerable  impor- 
tance, and  has  never  been  passed  upon  by 
this  court,  we  shall  assume  that  the  petition 
is  sufficiently  definite  to  fairly  present  the 
same,  and  which,  it  seems  to  be  conceded, 
the  actual  facts,  if  properly  pleaded,  would 
present.  I'he  determination  of  the  propo- 
sition presented  requires  a  construction  of 
section  13,  c.  21.  p.  379,  St.  Okl.  1893,  which 
is  in  the  following  language:  "All  deeds, 
conveyances  or  agreements  In  writing  affect- 
ing the  title  to  real  estate,  interests  therein, 
and  powers  of  attorney,  for  the  conveyance 
of  real  estate  or  interest  therein,  only  [duly] 
acknowledged  or  proven,  may  be  recorded  In 
the  office  of  the  county  clerk,  or  the  recorder 
of  deeds,  if  the  office  of  the  recorder  of 
deeds  is  separate  from  that  of  the  county 
clerk,  wherein  such  real  estate  is  situated, 
and  from  and  after  the  filing  thereof,  for 
record  In  such  office,  and  not  before,  such 
deeds,  conveyances  and  agreements  shall 
take  effect  as  to  consequent  bona  fide  pur- 
cbasers,  and  Incumbrances  by  mortgages,  judg- 
ment or  otherwise,"— in  connection  with  sec- 
tion 432  of  the  Civil  Code  (St  Okl.  1893), 
which  provides  that  "judgments  of  courts  of 
record,  of  this  territory,  and  of  courts  of  the 
United  States  rendered  within  this  territory, 
shall  be  liens  on  the  real  estate  of  the  debtor, 
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within  the  county  In  which  the  Judgment  is 
rendered,  from  the  first  day  of  the  term  at 
which  the  judgment  is  rendered." 

Counsel  for  plaintiff  in  error  cite  a  number 
of  decisions,  and  we  have  examined  as 
many  of  them  as  could  be  found.  We  con- 
sider many  of  the  cases  so  cited  inapplica- 
ble, and  do  not  think  any  of  them  support 
the  contention  of  counsel,  unless  it  be  Holden 
V.  Garrett,  23  Kan.  99,  which  we  shall  no- 
tice later.  Brown  v.  Pierce,  7  Wall.  205, 
Baker  v.  Morton,  12  Wall.  150,  and  Galway 
V.  Malchow,  7  Neb.  285,  are  cited  in  the 
brief  of  counsel  for  plaintiff  in  error  as  sup- 
porting their  contention.  These  decisions 
are  all  based  upon  the  recording  act  then 
in  force  in  Nebraska,  which  is  in  the  fol- 
lowing language:  "All  deeds,  mortgages, 
and  other  Instruments  of  writing  which  are 
required  to  be  recorded,  shall  take  effect  and 
be  in  force  from  and  after  the  time  of  deliv- 
ering the  same  to  the  clerk  for  record,  and 
not  before,  as  to  all  creditors  and  subse- 
quent purchasers,  in  good  faith  without  no- 
tice, and  all  such  deeds,  mortgages  and  oth- 
er Instruments,  shall  be  adjudged  void  as  to 
all  such  creditors  and  subsequent  purchas- 
ers without  notice,  whose  deeds,  mortgages, 
and  other  instruments,  shall  be  first  record- 
ed: provided  that  such  deeds,  mortgages,  or 
instruments  shall  be  valid  between  the  par- 
ties." Section  16  of  chapter  73  of  the  Com- 
piled Statutes,  of  Nebraska  is  identical  with 
the  section  just  quoted,  except  that  instead 
of  the  word  "clerk"  the  words  "register  of 
deeds"  are  used.  In  Galway  v.  Malchow,  su- 
pra, the  supreme  court  of  Nebraska  quote 
the  following  section  from  the  Revised  Stat- 
utes of  Illinois:  "All  deeds,  mortgages,  and 
other  instruments  of  writing,  which  are  au- 
thorized to  be  recorded,  shall  take  effect  and 
be  in  force  from  and  after  the  time  of  filing 
same  for  record,  and  not  befose,  as  to  all 
creditors  and  subsequent  purchasers  with- 
out notice,  and  aU  such  deeds,  and  title  pa- 
pers shall  be  adjudged  void  as  to  all  such 
creditors  and  subsequent  purchasers  with- 
out notice,  until  the  same  shall  be  filed  for 
record;"  and  then  say:,  "Under  the  opera- 
tion of  this  section  the  supreme  court  of  that 
state  has  held  that,  as  between  an  attach- 
ment or  judgment  creditor  and  the  grantee 
in  an  unrecorded  conveyance,  the  former  is 
to  be  preferred,"— citmg  cases;  and  then  pro- 
ceed: "While  there  can  be  no  doubt  of  the 
soundness  of  the  rule  adopted  In  these  cases 
under  the  statutes  of  Illinois,  which  makes 
an  Instrument  void  'until  the  same  shall  be 
filed  for  record,'  It  Is  very  clearly  inapplica- 
ble to  ours,  which  makes  It  void  only  as  to 
'such  creditors  and  subsequent  purchasers' 
without  notice,  whose  deeds,  mortgages,  and 
other  instruments,  shall  be  first  recorded. 
*  •  •  This  section  evidently  has  no  refer- 
ence whatever  to  simple  judgment  creditors, 
who,  by  force  of  another  statute  (section 
477,  Code  Civ.  Proc),  have  a  general  lien  up- 


on all  of  the  lands  of  the  debtor  lying  within 
the  county  where  the  judgments  are  render- 
ed." And  further  on  in  this  said  opinion  the 
supreme  court  of  Nebraska  say:  "As  we 
have  already  shown,  our  recording  act  con- 
fers no  advantage  whatever  upon  a  mere 
Judgment  creditm:  whose  lien  ui»on  the  es- 
tate of  his  debtor  is  declared  by  another  stat- 
ute. *  •  •  We  are  of  the  opinion,  thare- 
fore,  that  under  the  statute  in  question  the 
liens  of  these  judgment  creditors  have  no 
standing  as  against  the  equitable  liens  of 
the  prior  mortgages." 

Several  Iowa  cases  are  also  cited  by  coon- 
sel  for  plaintiff  in  error  in  their  said  brief 
as  supporting  their  position,  but  these  deci- 
sions are  all  based  upon  a  statute  which  pro- 
vides "that  no  Instrument  affecting  real  es- 
tate Is  of  any  validity  against  subsequent 
purchasers  for  a  valuable  consideration, 
without  notice,  unless  recorded."  See  Evans 
V.  McGlasson,  18  Iowa,  150.  In  discossing 
the  question  of  whether  or  not,  under  this 
statute,  a  judgment  creditor  has  a  prior  lien 
to  that  of  a  mortgagee  holding  an  unrecord- 
ed mortgage,  the  supreme  court  of  Iowa 
use  the  following  language:  "Now  how  is 
It  with  the  plaintiff  in  this  suit?  He  ob- 
tained, it  is  true,  a  judgment  without  notice, 
which  took  effect  as  a  lien  on  the  property 
in  controversy;  but  this  did  not  make  him 
a  purchaser,  nor  give  him  a  preference  over 
prior  equities  or  unrecorded  mortgages,  sim- 
ply because  our  registry  laws  do  not  protect 
judgment  creditors  as  they  do  purchasers. 
When  he  afterwards  became  a  purchaser  at 
sheriff's  sale  under  his  judgment,  he  did  so 
with  notice  of  defendant's  mortgage:  and. 
thus  being  affected  with  notice,  he  was  not 
a  bona  fide  purchaser.  Had  he  regarded 
this  notice  he  would  not  have  purchased,  and 
thus  unnecessarily  have  Incurred  the  hazard 
of  loss.  Under  the  recording  acts  of  1*43, 
the  plaintiff  would  have  been  brought  'with- 
in the  rule  laid  down  in  the  case  of  Brown 
V.  Tuthlll,  1  G.  Greene,  190,  and  of  Martin 
V.  Dryden,  1  Gllman,  217,  because  these  acts 
placed  a  subsequent  purchaser  and  a  Judg- 
ment creditor  without  notice  on  the  same 
footing,  and  protected  each  alike  ngalffg* 
prior  unrecorded  equities.  But  the  Code  has 
materially  changed  the  recording  acts,  ami 
hence  the  authorities  no  longer  apply,  nor  do 
the  other  authorities  referred  to  by  plaintiff's 
counsel  from  Ohio,  Pennsylvania,  Massachn- 
setts,  Kentucky,  and  Tennessee,  for  the  rea- 
son that  they  are  founded  upon  express  leg- 
islative enactments  to  the  effect  that  Judg- 
ments shall  be  preferred  to  unrecorded  mort- 
gages and  deeds,  or  that  such  instrrunents 
possess  no  validity  until  after  they  are  re- 
corded." See  Seevers  v.  Delashmutt,  11 
Iowa,  174. 

Several  California  cases  are  also  cited  is 
support  of  the  contention  of  plain tlif  In  er- 
ror, but  these  decisions  are  based  upon  a  re- 
cording act  very  similar  to  those  of  2iebra^ 
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ka  and  Iowa.  In  the  case  of  Hunter  v.  Wat- 
son, 12  Cal.  363,  the  supreme  court  of  that 
state,  In  discussing  this  question,  say:  "It 
is  not  necessary  to  review  the  various  deci- 
sions of  this  court.  The  questions  we  are 
considering  turn  upon  the  proper  construc- 
tion of  the  twenty-fourth  and  twenty-sixth 
sections  of  the  recordation  act  of  1850.  This 
is  the  language  of  the  twenty-fourth  section, 
as  amended  in  18oo:  'Every  conveyance  of 
real  estate,  and  every  instrument  of  writing, 
setting  forth  an  agreement  to  convey  any 
real  estate,  or  whereby  any  real  estate  may 
be  aftected,  proved,  acknowledged,  and  cer- 
tified In  the  manner  prescribed  In  this  act  to 
operate  as  notice  to  third  persons,  shall  be 
recorded  in  the  office  of  the  recorder  of  the 
county  in  which. such  real  estate  is  situated, 
but  shaU  be  valid  and  binding  between  the 
parties  thereto  without  such  record.'  The 
twenty-sixth  section  Is  as  follows:  'Every 
conveyance  of  real  estate  within  this  state, 
hereafter  made,  which  shall  not  be  record- 
ed as  provided  In  this  act,  shall  be  void  as 
against  any  subsequent  purchaser  in  good 
faith  and  for  a  valuable  consideration,  of 
the  same  real  estate,  or  any  portion  thereof, 
where  his  own  conveyance  shall  be  first  duly 
recorded.'  It  would  seem  that  the  le^slature 
designed,  in  the  twenty-fourth  section,  to  hold 
that  the  recording  of  the  deed  was  necessary 
to  give  notice  of  it  to  third  persons,  and  sup- 
posed that  the  want  of  such  notice  Invali- 
dated the  deed  as  to  them;  but  that  after- 
wards the  twenty-sixth  section  was  Insert- 
ed, which  was  Intended  to  qualify  and  limit 
the  effect  of  this  provision.  The  twenty- 
sixth  section  Is  taken  from  the  legislation  of 
New  York  on  that  subject,  and  is  In  the 
words  of  a  section  of  the  statute  of  that 
state.  Taking  both  sections  together.  It 
seems  evident  that  the  true  construction  Is 
that  the  failure  of  a  grantee  to  record  a  deed 
does  not  absolutely  and  without  exception 
avoid  the  deed  as  to  third  persons;  for.  If  it 
did,  it  la  Impossible  to  give  effect  to  the 
words  'bona  flde  purchaser  for  a  valuable 
consideration.'  The  failure  to  register  only 
protects  this  class  of  persons."  And  In  Wil- 
coxson  V.  MlUer,  49  Cal.  103,  It  Is  held  that: 
"The  plaintiffs  claim  that  the  sheriff's  deed 
has  priority  over  that  of  Morton  to  Messick, 
on  the  ground  that  the  lien  of  their  Judg- 
ment Is  a  conveyance  within  the  meaning 
of  the  registry  act;  but  there  is  nothing  In 
the  act  which  gives  countenance  to  that  po- 
sition, and  there  Is  no  ground  upon  which 
the  priority  claimed  for  their  Judgment  lien 
can  be  maintained."  • 

We  now  come  to  the  case  of  Holden  v.  Gar- 
rett, supra,  upon  which  counsel  for  plaintiff  In 
error  chiefly  rely.  The  recording  act,  which, 
in  part  at  least,  controlled  the  decision  of  this 
case,  is  quite  different  from  ours,  and  pro- 
vides tliat: 

"Sec.  19.  Every  instrument  in  writing  that 
conveys  any  real  estate  w  whereby  any  real 
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estate  may  be  affected,  proved  or  acluiowl- 
edged,  and  certified  in  the  manner  hereinbe- 
fore prescribed,  may  be  recorded  in  the  office 
of  register  of  deeds  of  the  county  In  which 
such  real  estate  Is  situated. 

"Sec.  20.  Every  such  Instrament  In  vnritlng, 
certified  and  recorded  in  the  manner  herein- 
before prescribed,  sliall,  from  the  time  of  fil- 
ing the  same,  with  the  register  of  deeds  t<x 
record,  hnpart  notice  to  all  persons  of  the  con- 
tents thereof;  and  all  subsequent  purchasers 
and  mortgagees  shall  be  deemed  to  purchase 
with  notice. 

"Sec.  21.  No  such  Instrument  in  writing 
shall  be  valid,  except  between  the  parties 
thereto,  and  such  as  have  actual  notice  there- 
of, until  the  same  sliall  be  deposited  with  the 
register  of  deeds  for  record." 
Comp.  Laws  Kan.  1885,  c.  22,  p.  207. 
Justice  Brewer  wrote  the  opinion  of  the 
court  In  said  case,  and  his  reasoning  on  the 
question  is,  in  part,  as  follows:  "With  much 
hesitation,  and  after  a  long  and  careful  ex- 
amination of  the  question  In  its  various  rela- 
tions, we  have  reached  the  conclusion  that 
the  lien  of  the  mortgage  must  be  adjudged 
prior  and  paramount.  These  are  the 'reasons 
which  have  controlled  us:  It  gives  exact  force 
to  the  statute  declaring  to  what  a  Judgment 
lien  and  an  execution  levy  extend.  Judg- 
ments 'shall  be  liens  on  the  real  estate  of  the 
debtor  within  the  county.'  Dassler's  Ck>mp. 
Laws  1879,  p.  656,  i  419.  This  evidently  con- 
templates actual,  and  not  apparent,  ownership. 
The  Judgment  is  a  lien  upon  that  wtUch  is 
his,  and  not  that  which  simply  appears  to  be 
his.  How  often  the  legal  title  Is  placed  In 
one  party  when  the  equitable  title,  the  real 
ownership,  is  In  others.  Many  reasons  in- 
duce this,— convenience  In  managing,  facility 
in  passing  title,  number  of  parties  interested, 
and  others  needless  to  mention.  And  yet  the 
record  discloses  only  the  naked  legal  title. 
Now,  If  the  Judgment  Is  a  lien  upon  all  that 
appeara,  it  will  cut  off  all  the  undisclosed  eq- 
uitable rights  and  interests.  To  extend  the 
lien  to  that  which  is  not,  but  which  appears 
of  record  to  be,  the  defendant's,  is  to  do  vio- 
lence to  the  language.  'Keal  estate  of  the  debt- 
or" plainly  means  that  which  is  In  fact  of  or 
belonging  to  the  debtor.  And  he  who  claims 
I  under  a  Judgment  lien  can  take  no  more  than 
j  the  statute  gives.  The  question  Is  not  what 
!  rights  some  one  else  may  have,  but  what 
i  rights  does  he  acquire?"  While  we  have 
:  great  respect  for  the  ability  of  the  learned 
Justice  who  wrote  the  language  above  quoted, 
yet  we  cannot  agree  with  the  reasoning  there- 
by expressed.  We  do  not  doubt  the  correct- 
ness of  the  conclusion  arrived  at  In  the  case 
Just  cited  and  quoted  from;  for  we  thhik  that, 
construing  sections  20  and  21  together,  the 
legislature  intended  to  provide  that  no  such 
Instrument  should  be  valid,  as  to  all  subse- 
quent purchasers  and  mortgagees  without  ac- 
tual notice  thereof,  until  It  was  de(>osited  for 
record.    But,  after  giving  to  section  21  the 
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broad  meaning  which  Justice  Brewer  seems  to 
do,  we  thlnlf  the  better  reasoning  would  be  to 
say  that,  except  as  to  the  parties  themselves 
and  others  liaving  actual  notice  of  such  an  in- 
stniment,  no  conveyance  was  made  and  no  ti- 
tle whatever  passed  from  the  grantor  to  the 
grantee.  This  view  has  been  repeatedly  ex- 
pressed by  the  supreme  court  of  the  state  of 
Ohio  in  construing  a  similar  statute  which  de- 
clares that  all  mortgages  "shall  taiie  effect 
from  the  time  they  are  recorded."  Stansell  v. 
Roberts,  13  Ohio,  148;  Mayham  v.  Coombs,  14 
Ohio,  420;  White  v.  Denman,  16  Ohio,  60; 
Ilolliday  V.  Banlc,  Id.  534.  The  statute  of  this 
territory  upon  the  question  under  consideration 
is  much  more  explicit  than  that  of  any  other 
state  to  whose  statutes  we  have  had  access. 
By  our  statute,  Judgment  liens  are  spedflcally 
made  superior  to  titles  which  can  be  conveyed 
by  unrecorded,  though  previously  executed,  In- 
struments; hence,  to  give  an  unrecorded  deed 
precedence  over  a  subsequent  judgment  lien, 
we  must  nullify  or  repeal  this  statute,  and 
would  thereby  assume  the  functions  of  a  leg- 
islative body,  instead  of  performing  the  duties 
of  a  court.  We  have  been  unable  to  find  a 
single  decision,  based  upon  a  statute  similar 
to  ours,  which  holds  that  a  judgment  lien  is 
inferior  to  a  title  acquired  by  a  previously  ex- 
ecuted, unrecorded  deed  or  mortgage^ 

In  addition  to  the  decisions  of  the  supreme 
courts  of  Ohio  and  Illinois,  our  view  of  this 
question  Is  supported  by  decisions  of  the  su- 
preme courts  of  Minnesota  and  New  Jersey. 
See  Dutton  v.  McReynolds  (Minn.)  16  N.  W. 
468,  where  it  is  held  that  "a  judgment  dock- 
eted against  one  who  had  been  seised  of  real 
estate,  and  in  whom  the  title  still  appears  of 
record,  becomes  a  lien  upon  the  property,  not- 
withstanding a  prior  unrecorded  conveyance 
of  it  by  the  debtor,  the  judgment  creditor 
having  no  notice  of  such  conveyance."  Also 
HoweU  V.  Brewer  (N.  J.  Ch.)  5  Atl.  137,  and 
Roane  v.  Baker  (111.  Sup.)  2  N.  E.  501.  The 
same  rule  of  construction  is  announced  in  the 
text-books.  See  Tied.  Real  Prop.  §  817,  p. 
808,  where  it  Is  stated  that:  "When,  however, 
the  recording  laws  declare  that  a  judgment 
lien  shall  have  precedence  over  the  unrecorded 
mortgage  or  a  conveyance,  the  statutory  provi- 
sion must  prevail,  giving  to  the  judgment  lien 
priority  over  the  unrecorded  mortgage,  even 
though  the  judgment  creditor  knew,  when  the 
judgment  was  docketed,  that  such  unrecorded 
mortgage  existed."  While  it  is  true,  as  sug- 
gested by  counsel  for  defendant  in  error  In 
their  brief,  that  the  question  of  whether  or 
not  a  different  rule  would  obtain  if  the  judg- 
ment creditor  had  notice  of  the  conveyance 
prior  to  his  obtaining  the  judgment,  Is  not 
raised  by  the  pleadings  In  this  case,  yet  we 
feel  warranted  In  saying  that,  under  the  re- 
cording act  of  our  statutes.  It  Is  immaterial 
whether  or  not  a  judgment  creditor  has  no- 
tice of  a  former  deed,  mortgage,  or  other  un- 
recorded instrument  of  conveyance.  It  is  on- 
ly necessary  that  the  judgment  be  bona  fide,— 


meaning,  we  presume,  that  It  must  be  a  valid 
one;  1.  e.  that  It  be  based  upon  a  legal  con- 
sideration, and  not  tainted  with  fraud.  With- 
out assuming  here  to  state  exactly  what  the 
legislature  meant  by  the  term  "bona  fide"  as 
applied  to  judgments,  we  are  certain  that 
knowledge  of  an  unrecorded  instrument  of 
conveyance  executed  by  his  debtor  on  the  part 
of  a  Judgment  creditor  prior  to  acqniring  his 
Judgment  would  have  no  tendency  to  affect 
the  bona  fides  thereof.  Finding  no  enw  In  the 
record,  the  Judgment  of  the  district  court  is 
affirmed,  at  the  cost  of  plaintiff  in  error.  All 
the  Justices  concur,  except  DALE,  C.  J.,  who 
presided  at  the  trial  of  the  case  below;,  and 
therefore  takes  no  part  In  this  decision. 
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(Supreme  Court  of  Oklahoma.     Feb.  12,  1897.) 

Mdnioipai,  Corporations— Powers — Civil  Rights 

—Habeas  Corpls— Wbes  GRASTcn. 

1.  A  city  ordinance  providing  that  "the  nuk- 
ing of  any  noise  upon  the  streets  or  sidewalks 
of  the  city,  by  means  of  drums  or  musical  in- 
struments or  otherwise,  of  such  a  character, 
extent  and  duration  as  to  annoy  and  distnrli 
others,  is  hereby  prohibited;  and  it  is  hereby 
made  the  duty  of  the  mayor  and  the  city  mar- 
shal to  order  any  person  or  persons,  maldntc 
such  noise,  to  desist  therefrom,  and  the  failore 
or  refusal  of  such  person  or  persons  to  promptly 
obey  such  order  of  the  mayor  or  city  marshal 
is  herel)y  declared  to  be  a  misdemeanor," — and 
providing  punishment  therefor  by  fine  or  im- 
prisonment, is  invalid,  because  unreasonable. 
and  not  essential  or  indispensable  to  carrying 
into  effect  any  of  the  purposes  for  which  a  dty 
is  created,  and  is  oppressive  and  in  contraven- 
tion of  common  rights. 

2.  A  person,  in  arrest  upon  a  warrant  char- 
ging a  violation  of  a  city  ordinance  that  is  void, 
may  be  released  therefrom  by  habeas  corpos 
proceedings.  In  such  case  the  party  in  arrest 
need  not  submit  to  trial  in  the  court  issuinx 
such  warrant,  and  is  not  compelled  to  seek  re- 
lief by  appeal  or  ppoeeedings  in  error. 

3.  Where  the  ipiprisonment  is  upon  proces 
erroneously  or  irregularly  issued,  the  party 
seeking  relief  must  proceed  by  appeal  or  pro- 
ceedings in  error;  but,  where  there  is  an  en- 
tire want  of  jurisdiction  in  the  court  to  issnr 
the  process,  habeas  corpus  is  the  proper  rem- 
edy. 

(Syllabus  by  the  Court.) 

Habeas  corpus  by  Carrie  Grlbben  for  re- 
lease from  imprisonment.  Prisoner  dischar- 
ged. 

Redlck,  Lewis  &  Snyder,  for  petitions. 
W.  B.  Taylor,  for  respondent. 

TARSNEY,  J.  The  petitioner,  Carrie  Grib- 
ben,  was,  on  the  5th  day  of  Jtily,  1895,  while 
engaged  in  religious  work  as  a  member  of  a 
religl6us  organization  known  as  the  "Salva- 
tion Army,"  and  holding  reUgions  services 
on  a  public  street  of  Oklahoma  City,  arrested 
by  J.  H.  Boles,  the  respondent,  as  chief  of 
police  of  said  city,  and  takim  Into  custody. 
under  a  warrant  Issued  by  the  police  judge 
of  said  city,  charging  petitioner  with  riotat- 
ing  an  ordinance  of  said  city  by  making  a 
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noise  upon  the  streets  of  saW  city,  by  beat- 
ing a  drum  therein,  said  noise  then  and  there 
made  being  of  such  a  character,  and  to  such 
an  extent,  and  at  such  a  time  and  place,  as 
would  be  likely  to  cause  horses  and  teams 
to  become  frightened  and  ungovernable,  and 
of  such  a  character,  extent,  and  duration  as 
to  annoy  and  disturb  other  persons.  She 
(the  said  petitioner)  was  then  and  there  re- 
quested and  ordered  by  the  marshal  of  said 
city  to  desist  from  making  such  noise,  and 
she  then  and  there  failed  and  refused  to 
obey  said  order,— contrary  to  the  ordinances 
and  against  the  peace  and  quiet  of  said  city. 
The  ordinance  referred  to  in  said  warrant, 
and  upon  which  said  warrant  was  based, 
was  Ordinance  164  of  said  city,  entitled  "An 
ordinance  to  restrain  and  prohibit  the  use  of 
drums  and  other  musical  Instruments  on  the 
public  streets,  within  the  limits  of  Oklahoma 
City,  which  becomes  an  annoyance  and  a 
nuisance  to  the  public,  and  dangerous  to 
public  safety."  Said  ordinance  was  as  fol- 
lows: "Be  it  ordained  by  the  mayor  and 
councilmen  of  the  city  of  Oklahoma  City,  O. 
T.:  Section  1.  That  the  making  of  any  noise 
upon  the  streets  or  sidewalks  of  the  city,  by 
means  of  drums  or  musical  Insti-uments  or 
otherwise,  of  such  a  character,  extent  and  du- 
ration as  to  annoy  and  disturb  others,  is  here- 
by prohibited;  and  it  is  hereby  made  the 
duty  of  the  mayor  and  the  city  marshal  to 
order  any  person  or  persons,  making  such 
noise,  to  desist  therefrom,  and  the  failure  or 
refusal  of  such  person  or  persons  to  promptly 
obey  such  order  of  the  mayor  or  city  mar- 
shal Is  hereby  declared  to  be  a  misdemeanor, 
and  upon  conviction  thereof  such  person  or 
persons  shall  be  punished  by  a  flue  of  not 
less  than  five  dollars  and  not  more  than 
one  hundred  dollars  for  each  offense,  in  the 
discretion  of  the  court,  and  shall  be  impris- 
oned in  the  county  Jail  until  such  fine  and 
cost  of  the  prosecution  are  paid."  Tlie  va- 
lidity of  this  ordinance  is  disputed  by  the 
petitioner  on  the  ground  that  the  city  coun- 
cil had  no  authority  to  pass  said  ordinance 
or  any  ordinance  of  such  a  nature;  that  said 
ordinance  is  void  because  indefinite  and  un- 
certain, because  It  confers  arbitrary  powers 
upon  officers  of  the  city;  that  it  is  unrea- 
sonable, does  not  operate  uniformly  and  im- 
partially, and  contravenes  common  rights; 
that  it  was  not  passed  for  the  furtherance 
of  any  public  purpose,  for  which  said  city 
was  authorized- by  law  to  make  by-laws  or 
ordinances,  but  was  passed  by  said  city 
council  with  the  view  and  for  the  purpose  of 
suppressing  the  Salvation  Army,  and  for  the 
purpose  of  preventing  the  members  of  sala 
Army  from  worshiping  God  and  conducting 
religious  services  in  accordance  with  the 
requirements  and  rules  of  said  organization. 
A  municipal  corporation  has  no  inherent  Ju- 
risdiction to  make  laws  or  adopt  regulations 
of  government.  They  are  governments  of 
granted  and  enumerated  powers,  acting  by 


delegated  authority.  The  charter  or  the  gen- 
eral law  which  creates  thorn  is  their  consti- 
tution. In  which  they  must  be  able  to  show 
authority  for  the  acts  they  assume  to  per- 
form. While  state  legislatures  may  exercise 
such  powers  of  government,  coming  within  a 
proper  designation  of  legislative  powers,  as 
are  not  expressly  or  Impliedly  prohlbl*;ea, 
the  legislative  body  of  a  municipal  corpora- 
tion can  exercise  those  powers  only  w^hlcn 
are  expressly  or  impliedly  conferred  by  char- 
ter or  the  general  law.  The  general  scope, 
plan,  and  purpose  in  the  creation  of  munici- 
pal corporations,  as  deducible  from  theh-  char- 
ters or  general  laws  under  which  they  are 
organized,  is  the  aiding  of  the  state,  within 
the  local  district  for  which  they  are  creat- 
ed. In  protecting  the  public  peace  and  order, 
the  public  health,  public  morals,  public  safe- 
ty, public  convenience,  and  the  trade  and  com- 
merce of  the  inhabitants.  For  the  carrying 
out  of  these  objects  and  purposes,  not  only 
must  there  be  a  direct  grant  of  authority  and 
power  therefor  from  the  state,  but  the  exercise 
of  such  power  by  the  corporation  must  be  rea- 
sonable and  not  inconsistent  with  the  laws  or 
general  policy  of  the  state,  must  not  be  op- 
pressive nor  partial  nor  unfair,  nor  make  spe- 
cial or  unwarranted  discriminations,  and  must 
not  contravene  common  rights.  It  is  essential 
to  the  validity  of  an  ordinance— First,  that  the 
power  to  ordain  such  ordinance  has  been  dele- 
gated and  granted  to  the  corporation  by  the 
legislature;  and,  second,  that  such  power  has 
baen  exercised  In  conformity  with  the  rules 
we  have  Just  stated. 

To  determine  the  validity  of  the  ordinance 
in  question  in  this  case,  we  must  first  deter- 
mine whether  there  has  been  a  grant  or  dele- 
gation of  authority  by  the  legislature  of  the 
territory  to  the  city  of  Oklahoma  City  to  pass 
such  ordinance.  The  city  of  Oklahoma  City 
was  not  created  by  special  charter,  but  is  organ- 
ized as  a  city  of  the  first  class  tmder  the  pro- 
visions of  a  general  law  of  the  territory,  being 
chapter  14  of  the  Statutes  of  ISJ)?.  Mr.  Dil- 
lon, in  his  work  on  Municipal  Corporations 
(1  Mun.  Corp.  [3d  Ed.]  p.  115),  says:  "It  is  a 
general  and  undisputed  ptvposltion  of  law  that 
a  municipal  corporation  possesses  and  can  ex- 
ercise the  following  powers,  and  no  other: 
First,  those  granted  in  express  words;  second, 
those  neces-sarily  or  fairly  implied  In  or  inci- 
dent to  tlie  powers  expressly  granted;  third, 
those  essential  to  the  declared  objects  and  pur- 
poses of  the  corporation,- not  simply  conven- 
ient, but  indispensable.  Any  fair,  reasonable 
doubt  concerning  the  existence  of  power  is  re- 
solved by  the  court  against  the  corporation, 
and  the  xwwer  is  denied.  Of  every  municipal 
corporation,  the  charter  or  statute  by  which 
it  was  created  is  its  organic  act.  Neither  the 
corporation  not  its  officers  can  do  any  act  or 
make  any  contract  or  incur  any  liability  not 
authorized  thereby.  All  acts  beyond  the  scope 
of  the  powers  granted  are  void."  The  only 
provisions  in  the  Statutes  of  Oklahoma  which 
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confer  upon  municipal  corporations  police  pow- 
ers In  any  degree  similar  to  the  power  attempt- 
ed to  be  exercised  under  the  ordinance  In  ques- 
tion In  this  case  are  found  In  section  2  of  ai^ 
tide  3  of  said  chapter  14  (page  165,  St.  1893), 
which  reads:  "Sec.  2.  That  mayor  and  coun- 
cil shall  have  the  care,  management  and  con- 
trol of  the  city  and  Its  finances,  and  shall  have 
power  to  enact,  ordain,  alter,  modify  or  re- 
peal any  and  aU  ordinances  not  repugnant  to 
the  constitution  of  the  United  States  and  the 
organic  act  and  laws  of  this  territory  as  they 
shall  deem  expedient  and  for  the  good  govern- 
ment of  the  city,  the  preservation  of  the  peace 
and  good  order,  the  suppression  of  vice  and 
Immorality  and  the  benefit  of  trade  and  com- 
merce and  the  health  of  the  Inhabitants  there- 
of, and  such  ordinances,  rules  and  regulations 
as  may  be  necessary  to  carry  such  powers 
Into  effect."  Also  section  22  of  said  article  8, 
as  follows:  "Tbe  council  may  also  retain  and 
prohibit  riots.  Touts,  noises,  assaults,  assaults 
and  batteries,  petty  larceny,  disturbances  or 
disorderly  assemblies  and  Immoral  and  Inde- 
cent shows,  exhibitions  and  concerts  In  any 
street,  house  or  place  in  the  city,  and  regu- 
late, punish  and  prevent  the  discharge  of  fire- 
arms, rockets,  powder,  fire- works  or  other  dan- 
gerously combustible  material  in  the  streets, 
lots,  grounds,  alleys  or  about  or  in  the  vicinity 
of  any  building."  And  section  39  of  said  arti- 
cle, which  reads  as  follows:  "For  any  purpose 
or  purposes  mentioned  In  the  preceding  sec- 
tion, the  council  shaU  have  power  to  enact  and 
make  all  necessary  ordinances,  rules  and  reg- 
ulations, and  they  shall  also  have  power*  to 
enact  and  make  all  such  ordinances,  by-laws, 
rules  and  regulations  not  inconsistent  with 
the  laws  of  the  territory,  as  may  be  expe- 
dient for  maintaining  the  peace,  good  govern- 
ment and  welfare  of  the  city  In  its  trade  and 
commerce,  and  all  ordinances  may  be  enforced 
by  prescribing  and  inflicting  upon  Inhabitants 
and  other  persons  violating  the  same,  such 
fine  not  exceeding  one  hundred  dollars  or  such 
Imprisonment  not  exceeding  three  months  or 
both  such  fine  and  imprisonment  as  may  be 
just"  There  Is  no  provision  In  the  general 
laws  of  this  territory  relating  to  cities  of  the 
first  class  which  In  express  terms  authorizes 
such  cities  to  control,  prescribe,  and  regulate 
the  manner  In  which  the  highways,  streets,  ave- 
nues, lanes,  alleys,  and  public  grounds  witbin 
said  city  shall  be  used,  or  to  prohibit  practices, 
amusements,  and  doings  in  said  streets  having 
a  tendency  to  frighten  teams  and  horses,  and 
dangerous  to  life  and  property.  There  Is,  in 
the  statute,  no  express  reference  to  the  use 
of  streets  for  processions,  or  any  power  given 
In  express  terms  to  prohibit,  suppress,  'license, 
or  regulate  the  use  of  drums  or  other  musical 
Instruments  in  said  streets.  It  contains  no 
reference  to  streets  beyond  such  as  cont«n- 
plate  that  they  shall  be  under  municipal  con- 
trol In  the  usual  ways,  some  of  which  are 
mentioned. 
It  cannot  be  contended  that  authority  for 


this  ordinance  could  be  derived  from  a  grant 
of  power  "to  prevent  vice  and  hnmorallty," 
"to  preserve  public  peace  and  good  order," 
"to  prevent  and  quell  riots,  disturbances,  and 
disorderly  assemblages,"  "the  benefit  of  trade 
and  commwce,"  and  "the  protection  of  the 
health  of  the  Inhabitants,"  or  that  It  was  de- 
rived from  the  power  "to  restrain  and  pro- 
hibit riots,"  noises,  assaults,  assaults  and  bat- 
teries, petty  larceny,  disturbances,  or  disor- 
derly assemblies,  or  Immoral  and  indecent 
shows,  exhibitions,  and  concerts.  Nor  can 
we  assent  to  the  reasoning  or  conclusion  of 
counsel  for  respondent,  who  say  that,  "under 
our  statutes,  the  mayor  and  council  of  cities 
of  the  first  class  are  authorized  to  pass  any 
and  all  laws  not  In  conflict  with  the  consti- 
tution and  lavra  of  the  United  States,  the  or- 
ganic act,  and  the  laws  of  the  territory."  To 
give  the  clause  of  the  statute  to  which  conn- 
sel  refer  the  construction  contended  for  would 
be  to  give  the  city  council  legislative  author- 
ity and  Jurisdiction  concurrent  with  and  co- 
extensive with  that  possessed  by  congress  and 
the  territorial  legislature.  That  provision  can- 
not be  construed  as  a  grant  of  iwwer,  but  as 
a  restriction  upon  powers  that  otherwise  might 
be  possessed.  It  means,  and  means  only,  that, 
within  the  scope  and  for  the  objects  and  pur- 
poses of  the  corporation,  the  city  council  ebaS. 
have  power  to  pass  all  ordinances,  rules,  and 
regulations  not  Inconsistent  with  or  repugnant 
to  the  laws  of  the  United  States  or  of  the'ter- 
ritory;  but  their  ordinances  must  be  for  the 
purposes  and  within  the  limitations  of  the 
legislative  power  delegated  to  them,  as  well 
as  consistent  with,  and  not  repugnant  to,  the 
laws  of  the  United  States  and  the  territory. 
Applying  the  test  of  the  rule  laid  down  by  Mr. 
Dillon,  In  the  paragraph  from  his  work  cited  su- 
pra, to  the  statute  under  which  the  city  of  Ok- 
lahoma City  was  created,  we  cannot  find  that 
the  power  to  enact  the  ordinance  In  question 
was  granted  by  said  statute  in  express  words; 
nor  can  we  find  that  such  power  can  neces- 
sarily'or  fairly  be  implied  from,  or  that  it  was 
an  incident  to,  any  of  the  powers  therein  ex- 
pressly granted.  If,  therefoj-e.  It  has  any 
validity,  such  validity  must  be  based  upon  the 
third  rule  laid  down  by  Mr.  Dillon,  namely, 
that  the  power  for  Its  enactment  was  essen- 
tial to  the  declared  objects  and  purposes  of 
the  corporation,  and  Indispensable  to  the  at- 
tainment of  such  objects  and  purposes. 

What  declared  object  and  purpose  of  the  cor- 
poration could  the  power  to  pass  this  ordinance 
have  been  essential  to?  Was  it  Indispensable 
that  the  council  should  have  had  power  to 
pass  this  ordinance  to  protect  the  public  peace, 
the  public  health,  the  public  morals,  public 
safety,  or  to  benefit  trade  and  commerce,  or 
was  it  indispensable  to  the  convenience  and 
welfare  of  the  inhabitants  of  the  city?  Un- 
less we  declare  In  the  affirmative,  we  must 
hold  that  there  was  no  authority  for  the  pas- 
sage of  such  an  ordinance,  and  that  Its  passage 
and  attempted  enforcement  were  an  attempt 
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to  exercise,  and  In  an  unreasonable  manner, 
a  power  which  the  council  did  not  possess. 
Certainly,  It  could  not  be  contended  that  It 
could  be  based  upon  any  of  the  objects  or  pur- 
poses for  which  the  corporation  was  created, 
abore  stated,  unless  It  could  be  predicated 
upon  the  duty  of  the  council  to  provide  for 
'the  public  safety."  The  time,  manner,  and 
conditions  imder  which  the  natural  and  law- 
ful rights  and  privileges  of  the  citizen  may  be 
Interfered  with  and  restrained  by  public  law 
or  ordinance,  for  the  protection  of  the  public 
safety,  for  the  prevention  of  disturbances, 
the  commission  of  nuisances,  or  threatened, 
tangible,  public  or  private  mischief,  was  clear- 
ly and  logically  shown  and  expressed  by  Mr. 
Chief  Justice  Campbell  in  Frazee'8  Case,  In 
the  supreme  court  of  Michigan  (30  N.  W.  72), 
wherein  that  eminent  Jurist  says:  "It  has 
been  customary  fwm  time  Immemorial,  in  all 
free  countries,  an/'  In  most  civilized  countries, 
for  people  who  a:e  assembled  for  common  pur- 
poses to  parade  together,  by  day  or  reasona- 
ble hours  at  night,  wiln  banners  and  other  par- 
aphernalia, and  with  music  of  various  kinds. 
These  processions  for  political,  religious,  and 
social  demonstrations  are  resorted  to  for  the 
express  purpbse  of  teaching  unity  of  feeling 
and  enthusiasm,  and  frequently  to  produce 
some  effect  on  the  public  mind  by  the  specta- 
cle of  union  and  numbers.  They  are  a  nat- 
ural product  and  exponent  of  common  'aims, 
and  valuable  factors  In  furthering  them.  They 
are  only  found  to  any  appreciable  extent  In 
places  having  collected  Inhabitants,  for  si)ecta- 
tors  are  generally  as  Important  as  members. 
They  are  among  the  incidental  conditions  of 
city  life,  and  are  as  much  to  be  expected  on 
suitable  occasions  as  any  other  public  meeting, 
and  not  necessarily  any  more  dangerous.  They 
are,  however,  capable  of  perversion  to  bad  uses, 
and,  when  so  perverted,  may  be  dangerous. 
When  people  assemble  In  riotous  mobs,  and 
move  for  purposes  opposed  to  private  or  pub- 
lic security,  they  become  unlawful,  and  their 
members  and  abettors  become  punishable. 
These  dangers  are  as  well  known  as  the  cus- 
toms themselves  are,  and  a^e  sometimes  very 
great  dangers.  There  may  be  times  and  oc- 
casions when  such  assemblies  may  for  a  while 
be  dangerous  In  themselves,  because  of  Inflam- 
mable conditions  among  the  population.  All 
of  these  things  are  as  ancient  as  the  law,  and 
are  generally  within  reach  of  the  law,  unless 
the  law  Is,  for  the  time,  suspended  by  mil- 
itary necessity.  During  all  this  period  of  pub- 
lic history,  cities  have  existed  and  had  powers 
of  local  administration.  But  It  has  never 
been  supposed  that  they  needed  or  ought  to 
possess  any  repressive  power  over  these  move- 
ments which  was  not  subservient  and  sub- 
sidiary to  the  general  legal  scheme  of  gov- 
ernment. It  Is  only  when  political,  religious, 
social,  or  other  demonstrations  create  public 
disturbances,  or  operate  as  nuisances,  or  cre- 
ate or  manifestly  threaten  some  tangible  pub- 
lic or  private  mischief,  that  the  law  Inter- 


feres. And,' when  It  Interferes,  !t  does  so  be- 
cause of  the  evil  done  or  apparently  menaced, 
and  not  because  of  the  sentiments  or  purposes 
of  the  movements,  if  not  otherwise  Unlawful; 
and  things  absolutely  unlawful  are  not  made 
so  by  local  authority,  but  by  general  law.  It 
is  lawful  to  provide  for  dealing  with  the  mis- 
chief, but  it  is  not  lawful  to  go  beyond  rea- 
sonable measures  and  precaution  In  anticipat- 
ing it.  Private  liberty  and  public  tranquillity 
and  security  must  both  be  kept  In  view."  The 
case  In  which  Judge  Campbell  thus  so  clearly 
defined  the  limit  of  municipal  legislative  in- 
terference with  private  right  and  private  lib- 
erty was  one  in  all  respects  Identical  with  the 
case  at  bar.  There,  as  here,  an  ordinance  had 
been  enacted  the  aim  and  purpose  of  which 
was  to  Interfere  with,  If  not  to  suppress,  the 
practices  of  the  religious  organization  known 
as  the  "Salvation  Army."  The  city  of  Grand 
Rapids  had  passed  an  ordinance  which  was 
as  follows:  "No  person  or  persons,  as.soclation 
or  organization  shall  march,  parade  or  drive 
In  or  upon  or  through  the  public  streets  of 
the  city  of  Grand  Rapids  with  musical  Instru- 
ments, banners,  flags,  torches,  flambeaux  or 
while  singing  or  shouting  without  having  first 
obtained  the  consent  of  the  mayor  or  common 
council  of  said  city.  Funeral  and  military 
processions,  however,  shall  not  be  subject  to 
the  foregoing  .provisions  of  this  section.  But 
such  processions,  as  well  as  those  having  a 
permit  or  consent  of  the  mayor  or  common 
council,  when  using  the  public  streets  of  said 
city,  shall  conform  to  such  directions  ais  the 
mayor  or  chief  of  police  may  give  In  relation 
to  the  streets  to  be  used  and  the  portion  there- 
of to  be  occupied  by  them  In  relation  to  the 
manner  of  Its  use."  The  petitioner  hi  that 
case,  as  in  this,  was  a  member  of  the  Salva- 
tion Army,  and  was  arrested  for  a  violation  of 
said  ordinance.  The  charge  was  that  the  pe- 
titioner "did  then  and  there  parade  in,  upon, 
and  through  the  public  streets  of  the  city  of 
Grand  Rapids,  to  wit.  Canal  street  and  Pearle 
street,  with  musical  Instruments,  banners,  aad 
flags,  while  singing  and  shouting,  without 
having  first  obtained  the  consent  of  the  mayor 
or  common  council  of  the  city  of  Grand  Rap- 
Ids,  contrary  to  said  ordinance."  In  proceed- 
ings by  habeas  corpus,  the  supreme  court  de- 
clared the  ordinance  to  be  void,  and  dischar- 
ged the  prisoner  from  arrest.  An  ordinance 
of  the  city  of  "Wellington,  Kan.,  In  all  ma- 
terial respects  Identical  with  the  one  we  are 
considering,  was  by  the  supreme  court  of  that 
state  held  to  be  void,  upon  the  g^round  that 
It  was  of  doubtful  delegated  power,  was  un- 
reasonable, did  not  operate  upon  conditions 
and  persons  uniformly  and  impartially,  and 
that  it  contravened  common  rights.  Anderson 
V.  City  of  Wellington,  40  Kan.  173,  19  Pac. 
719.  We  have  been  cited  by  counsel  for  re- 
spondent to  the  case  of  City  of  Chariton  v. 
Fitzsimmons,  54  N.  W.  146,  as  holding  an  or- 
dinance similar  to  that  which  we  are  consid- 
ering to  be  valid.     In  that  case  the  contention 
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was,  and  the  decision  of  the  supreme  court  of 
Iowa  was,  upon  another  point  Involyed  In  this 
case,  and  which  we  have  not  yet  considered, 
and  the  ordinance  In  question  In  that  case  was 
materially  difCenent  from  the  one  we  are  con- 
sidering. That  court  held  that:  "An  ordi- 
nance of  a  city  prohibiting  the  collection  and 
marching  of  crowds  and  processions,  and  the 
making  of  noise  with  musical  instruments  and 
otherwise,  on  the  streets  and  sidewalks,  so 
as  to  obstruct  travel,  frighten  horses,  inter- 
fere with  business,  or  disturb  others,  Is  not 
unreasonable  and  Invalid  because  It  makes  It 
the  duty  of  the  mayor  or  city  marshal  first  to 
order  the  offenders  to  desist,  and  provides  that 
the  failure  or  refusal  of  any  person  or  peraons 
to  promptly  obey  such  order  Is  a  misdemeanor, 
since  the  gravamen  of  the  offense  is  the  com- 
mission of  the  prohibited  act,  and  not  the  dis- 
obedience of  such  order."  This  court  would 
not  be  Inclined  to  bold,  nor  does  It  herein  hold, 
that  an  ordinance  which  prohibited  acts  upon 
a  public  street  that  frightened  horses,  ob- 
structed travel,  or  •  Interfered  with  business 
would  be  void,  as  unreasonable.  The  ordi- 
nance we  are  construing  does  not  purport  to 
prohibit  such  acts,  nor  was  there  any  conten- 
tion in  the  Iowa  case  that  the  ordinance  in 
question  was  unreasonable,  and  therefore 
void,  because  of  its  prohibitory  provisions. 
The  question  in  contention  there,  and  one  also 
In  contention  in  this  case,  we  do  not  deem  it 
necessary  to  discuss,  namely,  whether  an  or- 
dinance prohibiting  certain  acts,  and  other- 
wise valid,  is  Uivalid  because  it  makes  It  the 
duty  of  some  oflBcer  of  the  city  first  to  order 
the  offenders  to  desist,  and  provides  that  the 
failure  or  refusal  to  promptly  obey  such  or- 
der Is  a  misdemeanor,  although  we  are  not 
prepared  to  concur  with  the  conclusion  of  the 
Iowa  court,  that  the  gravamen  of  the  offense 
in  such  cases  is  the  commission  of  the  pro- 
hibited act,  and  not  the  disobedience  of  such 
order,  especially  when  no  crlminaUty  attaches 
to  the  commission  of  the  act  until  the  order 
forbidding  Its  performance  has  been  made  and 
disregarded,  for,  until  such  order  has  been  giv- 
en, the  act  may  be  lawfully  performed;  and 
we  are  not  prepared  to  say  that  it  is  a  reason- 
able regulation  which  vests  the  power  arbi- 
trarily In  the  chief  of  police  or  city  marshal  to 
determine  when  and  upon  whom  the  penal  or- 
dinances of  the  city  shall  become  operative. 

So  long  as  there  have  been  mimlclpal  codes, 
so  long  as  cities  have  existed,  the  use  of  pub- 
lic streets  for  processions,  for  the  movement 
of  bodies  of  the  people,  whether  organized 
as  political,  religious,  or  social  organlzutluns, 
has  been  recognized  as  a  proper  and  lawful 
use  of  such  streets;  and  the  fact  that  suc.i 
gatherings  and  processions  embrace  the  use 
of  musical  instruments  has  never  distin- 
guished their  rights  of  use  and  occupancy 
of  the  streets;  and  such  right  cannot  be  ab- 
rogated, taken  away,  or  restricted  unless 
abused,  and  such  abuse  amounts  to  an  in- 
terference with  a  paramount  right  common 


to  all,  or  Is  exercised  in  such  manner  as  to 
interfere  with  or  subvert  some  purpose  for 
which  the  corporation  is  created,  and  which 
It  Is  Its  duty  to  protect.  A  city  implies  a 
large  aggregation  of  people.  The  use  of  its 
streets  contemplates  not  quietude  and  repow, 
but  the  noise,  bustle,  and  confusion  Incident 
to  the  transaction  of  the  lawful  business  of 
the  people,  and  their  lawful  and  barmlesM 
amusements  and  recreations,  pleasures,  and 
devotions.  These  are  but  incidents  of  a 
city's  life.  The  tendency  of  American 
thought  and  action  Is  towards  associatiuD 
for  the  accomplishment  of  good  purposes: 
hence  we  see  a  large  portion  of  our  people 
associated  in  the  various  organizations  for 
the  promotion  of  public  good,  the  betterment 
of  mankind,  and  the  alleviation  of  its  mis- 
eries. Every  city  has  Its  charitable,  benevo- 
lent, and  religious  associations,  to  say  noth- 
ing of  the  great  political  organizations  whose 
aim  is  for  the  betterment  of  our  system  of 
government.  Certainly  associations  like  Ma- 
sons, Odd  Fellows,  Knights  of  Pythias,  Granl 
Army  of  the  Republic,  and  others  engage.! 
in  charitable  and  benevolent  work,  have  al- 
ways been  recognized  as  having  the  right  to 
use,  for  lawful  purposes,  the  public  streets 
for  whose  Improvement  and  maintenance  ther 
are  taxed.  The  use  of  music  has  been  deem- 
ed, it  not  necessary,  at  least  a  useful  auxil- 
iary la  bringing  In  and  keeping  members 
within  thoee  orgaulzatlons,  and  their  pa- 
rades and  processions  upon  the  public  st^cet^j 
with  music  as  tending  to  the  accomplish- 
ment of  the  ends  and  purposes  for  which 
they  are  organized;  and  their  right  In  this 
respect  has  never  been  sought  to  be  abridged: 
and  we  can  find  nothing  in  our  system  of 
government  which  warrants  legislatures  or 
courts  in  dlscrimiuatlng  between  such  asso- 
ciations and  an  associati<m  which,  animate.) 
by  the  same  love  of  humanity,  seeks  its  bet- 
terment through  the  precepts  and  practices 
of  religion.  We  hold  this  ordinance  to  bf 
void  for  the  reasons  that  if  the  legislature 
had  the  power  to  expressly  authorize  the- 
municipality  to  enact  it,  which  we  do  not 
and  cannot  concede,  no  such  power  bas  been 
attempted  to  be  delegated  by  the  law  un<ler 
which  the  city  was  organized,  and  tbe  power 
tp  enact  it  cannot  be  inferred  from  any  pow- 
er expressly  granted;  that  it  was  not  an  es- 
sential. Indispensable  power,  required  to  car- 
ry into  effect  any  of  the  purposes  for  which 
the  city  was  created;  that  it  was  not  rea- 
sonable nor  consistent  with  the  general  pol- 
icy of  our  laws;  that  it  was  oppressive,  and 
in  contravention  of  common  right. 

Counsel  for  respondent  further  contend 
that.  If  the  ordinance  is  void,  yet  tbe  petitioD- 
er  is  not  entitled  to  discharge  from  impriii- 
oument  in  a  proceeding  by  habeas  corpu.<: 
that  petitioner  should  have  submitted  to  trial 
before  the  police  Judge,  and  presented  tbe 
question  of  the  validity  of  the  ordinance  by 
appeal.    This  position  is  not  tenable.     It  is 
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true  that  habeas  corpus  Is  not  a  proper  rem- 
edy In  eases  where  one  Is  Imprisoned  under 
process  which  may  be  avoided  because  of  ir- 
regularity or  error,  and  that  the  only  rem- 
edy in  such  cases  is  by  appeal  or  proceedings 
in  error;  but,  where  there  is  an  entire  want 
of  jurisdiction  to  issue  the  process,  habeas 
corpus  is  the  proper  remedy,  and  no  court 
has  jurisdiction  to  issue  a  warrant  where 
there  is  no  law  or  ordinance  malting  the  act 
complained  of  unlawful.  This  proposition  is 
too  elementary  to  require  the  citation  of  au- 
thorities. For  the  reasons  herein  stated,  the 
return  of  the  respondent  is  held  to  be  insuffi- 
cient, and  the  petitioner  is  ordered  to  be  dis- 
charged from  arrest.  The  other  judges  con- 
cur. 

(5  Okl.  201) 

COLEMAN  V.  TERRITORY. 

(Supreme  Court  of  Oklahoma.     Feb.  12,  1897.) 

Criminal  Law  —  Limitations  —  Nonresidencb  — 
BURDEX  OF  Fkoof. 

1.  The  clause  in  the  exception  in  the  statute 
of  limitations  (section  4953,  St  Oltl.  1893)  read- 
ing, "and  no  time  during  which  the  defendant 
is  not  an  iuliabitaut  of  ot  usually  resident 
within  the  territory  is  part  of  the  limitation," 
means  that  no  time  during  which  the  defendant 
did  not  have  a  fixed,  permanent,  and  establish- 
ed liome,  where  his  personal  presence  might 
reasonably  be  linown.  would  constitute  any 
part  of  the  period  of  limitation. 

2.  The  defense  of  the  statute  of  limitations 
is  an  extrinsic,  exculpatory'  defense,  in  the  na- 
ture of  confession  and  avoidance.  It  does  not 
traverse  any  of  the  material  elements  of  the 
crime  charged.  And  where  an  indictment  was 
not  found  until  more  than  four  years  after  the 
commission  of  the  crime,  and  the  territory  had 
established  that  immediately  after  the  commis- 
sion of  the  crime  the  defendant  fled,  the  burden 
was  not  upon  the  territory  to  estatjiish  ^by  evi- 
dence to  the  satisfaction  of  the  jury,  t>eyond  a 
reasonable  doubt,  that  the  defendant,,  during 
the  period  of  the  statute  of  limitation,  was  not 
an  inhabitant  or  usually  resident  within  the 
territory;  but  the  burden  was  upon  the  defend- 
ant to  satisfy  the  jury  by  the  preponderance 
of  evidence  that  during  said  time  he  was  an  in- 
habitant and  usually  resident  within  the  terri- 
tory. Where,  in  a  criminal  case,  the  defense 
is  extrinsic,  not  traversing  any  of  the  materi- 
al elements  of  the  offense,  and  the  facts  upon 
which  such  defense  is  based  are  peculiarly  with- 
in the  knowledge  of  the  defendant,  he  will  be 
held  to  establish  those  facts  to  the  satisfaction 
of  the  jury,  by  the  preponderance  of  the  evi- 
dence, l)efore  he  is  entitled  to  an  acquittal. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Oklahoma  county; 
before  Justice  Henry  W.  Scott. 

Asa  Coleman  was  convicted  of  forgery,  and 
appeals.    AtUrmed. 

Hays  &  Jenkins,  for  plaintiff  in  error.  0. 
A.  Galbralth,  Atty.  Gen.,  for  the  Territory. 

TARSNEY,  J.  Plaintiff  In  error  brings  this 
case  here,  and  asks  a  reversal  on  numerous 
assignments  of  error.  The  only  questions  pre- 
sented in  this  record  requiring  our  considera- 
tion or  attention  are  those  presented  by  the 
action  of  the  court  below  In  overruling  a  de- 


murrer to  the  Indictment,  and  upon  the  In- 
structions as  to  the  law  ofi  the  case  given  to 
the  Jury. 

At  the  November,  1895,  term  of  said  court, 
the  defendant  was  Indicted  under  the  second 
paragraph  of  section  2358  of  the  Statutes  of 
Oklahoma,  which  said  paragraph  reads  as  fol- 
lows: "Second.  Any  Instrument  of  waiting,  be- 
ing or  purporting  to  be  the  act  of  another 
by  which  any  pecuniary  demand  of  obliga- 
tion Is,  or  purports  to  be  created,  Increased, 
discharged  or  diminished,  or  by  which  any 
rights  or  property  whatever,  are,  or  purports 
to  be,  transferred,  conveyed,  discharged,  di- 
minished, or  in  any  manner  affected,  the 
punishment  of  which  is  not  herein  before 
prescribed,  by  which  false  marking,  altering, 
forging  or  counterfeiting,  any  person  may 
be  affected,  bound  or  In  any  way  injured  In 
his  person  or  property,  Is  guilty  of  a  forgery 
In  the  second  degree."  The  indictment.  In 
due  and  proper  form,  charged  substantially 
that  on  the  15th  day  of  April,  1891,  one 
George  A.  Strauss  had  pending  in  the  Unit- 
ed States  land  ofHce  a  contest  against  the 
homestead  entry  of  the  defendant  on  certain 
lands  in  Oklahoma  county,  seeking  to  pro- 
cure a  cancellation  of  such  homestead  entry, 
and  to  obtain  for  himself,  under  the  laws  of 
the  United  States,  the  preference  right  to 
make  entry  of  said  land;  that  the  defendant 
did  on  said  15th  day  of  April,  1891,  cause  and 
procure  one  John  Deoto  to  personate  the 
said  Strauss,  and  falsely  make,  forge,'  and 
counterfeit,  and  file  In  said  land  ofllce,  an 
Instrument  in  writing  as  follows:  "Before 
the  United  States  I^nd  Office,  Oklahoma 
City,  O.  T.,  April  15, 1891.  George  A.  Strauss 
V.  Asa  Coleman.  Involving  the  S.  W.  T4  ot 
Sec.  25,  township  12,  R.  3  W.  Motion  to 
dismiss.  Comes  now  the  plaintiff  in  the 
above-entitled  cause,  George  A.  Strauss,  and 
moves  the  honorable  register  and  receiver  to 
dismiss  said  cause,  and  that  It  appear  of  rec- 
ord. [Signed]  George  A.  Strauss.  Witness: 
J.  S.  Lindsay."  The  indictment  charged  the 
crime  to  have  consisted  In  falsely  making 
and  forging  said  Instrument.  And  the  suffi- 
ciency of  the  indictment,  and  the  correctness 
of  the  ruling  of  the  court  in  overruling  the 
demurrer  thereto,  must  depend  upon  the  de- 
termination of  the  question  whether  the  In- 
strument set  out  In  the  Indictment  was  sus- 
ceptible of  being  forged  or  counterfeited,  and 
whether  the  falsely  making  and  forging  of 
such  instrument  amounted  In  law  to  forgery. 
If  this  Instrument,  If  genuine,  could  have  the 
effect  to  create.  Increase,  discharge,  or  dimin- 
ish, or  In  any  manner  affect,  the  property 
rights  of  the  person  whose  name  appeared 
to  be  signed  thereto,  and  the  defendant  false- 
ly made  and  forged  such  Instrument,  or  pro- 
cured the  same  to  be  done,  then  such  act  was 
within  the  statute' we  have  quoted,  and  the 
indictment  was  sufficient.  The  determining 
point  In  this  question  was  before  this  court 
at  the  last  term.  In  Bonk  v.  Maddox,  46  Pac. 
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563.  We  there  held  that  an  agreement  by  a 
contestant  to  surrender  his  preferment  right, 
and  not  assert  the  same,  when  such  prefer- 
ment right  should  hare  been  affirmed  by  the 
land  office,  constituted  a  valid  consideration 
for  an  assignment  of  money.  In  Lamb  v. 
Davenport,  IS  Wall.  307,  It  was  held  that: 
"The  right  of  the  United  States  to  dispose 
of  her  own  property  Is  undisputed,  and  to 
make  rules  by  which  the  lands  of  the  govern- 
ment that  are  sold  or  given  away  is  acknowl- 
edged; but,  subject  to  these  well-known  prin- 
ciples, parties  in  possession  of  the  soil  might 
make  valid  contracts,  even  concerning  the 
title,  predicated  upon  the  hypothesis  that 
they  might  thereafter  lawfully  acquire  the 
title,  except  in  cases  where  congress  has  im- 
posed restrictions  upon  such  contracts."  In 
that  case  the  court  held  that,  unless  forbid- 
den by  some  positive  law,  contracts  made  by 
actual  settlers  upon  the  public  land,  con- 
cerning their  possessory  rights,  and  concern- 
ing the  title  to  be  acquired  in  the  future  from 
the  United  States,  are  valid,  as  between  the 
parties  to  the  contract,  though  there  be  at  the 
time  no  act  of  congress  by  which  the  title 
may  be  acquired,  and  though  the  govern- 
ment is  under  no  obligation  to  either  of  the 
parties  In  regard  to  the  title.  See,  also,  Pel- 
ham  V.  Service  (Kan.  Sup.)  26  Pac.  29;  McCabe 
v.  Caner,  68  Mich.  1S2,  35  N.  W.  902;  Lapham 
T.  Head,  21  Kan.  332;  Bell  t.  Parks,  18  Kan. 
152;  Fessler  v.  Haas,  19  Kan.  216;  Olson  y. 
Orton  (Minn.)  8  N.  W.  878;  Thompson  t. 
Hanson  (Mhm.)  11  N.  W.  86;  Kennedy  v. 
Shaw,  43  Mich.  359,  5  N.  W.  396;'Sanford  v. 
Huxford,  32  Mich.  318.  AVe  think  that  one 
who  contests  the  right  of  entry  made  upon 
public  lands  by  another,  and  who  Is  himself 
qualified  to  make  entry  thereon,  and  who,  if 
successful  hi  his  contest,  will  have  a  prefer- 
ence right  over  all  others  to  make  entry  of 
said  land,  has  a  property  right  therein,  and 
that  any  Instrument  required  to  evidence  a 
relinquishment  of  such  right  Is  of  such  char- 
acter that  it  may  be  the  subject  of  forgery. 
The  above  authorities  clearly  holding  that 
the  rights  of  the  contestant  in  such  case  are 
such  that  an  agreement  to  relinquish  the 
same  may  constitute  a  good  and  valid  con- 
sideration for  a  contract,  we  must  hold  that 
upon  this  point  the  Instrument  alleged  to 
have  been  forged  was  one  which,  If  genuine, 
could  have  affected  the  property  rights  of 
said  Strauss,  and  that  the  indictment  which 
properly  charged  the  making,  forging,  and 
counterfeiting  of  such  Instrument  did  prop- 
erly charge  a  public  offense,  and  that  the 
court  below  committed  no  error  In  overruling 
the  demurrer  to  the  indictment  In  this  cause. 
The  other  contention  of  plaintiff  in  error 
which  we  deem  it  Important  to  consider  Is 
that  the  court  erred  in  its  instructions  given 
to  the  Jury.  The  indictment  was  found  and 
returned  into  court  on  the  11th  day  of  No- 
vember, 1805,  and  charged  the  offense  to 
liSive  been  committed  ou  the  15th  day  of 


April,  1891;  the  indictment  being  found  and 
returned  4  years,  6  months,  and  2C  days 
after  the  date  at  which  It  alleged  that  the 
offense  was  committed.  It,  however,  con- 
tained, in  apt  words,  an  averment  that  on 
tHe  day  of  the  commission  of  said  offense  the 
defendant  fled  from  the  territory  of  Okla- 
homa, and  has  not  since  that  time  been  an 
inhabitant  of,  or  usually  resident  within, 
said  territory,  for  a  period  of  three  years. 
Section  4952,  p.  941,  St  Okl.  ISHS,  provides 
that  in  all  coses  other  than  murder  an  indict- 
ment for  a  public  offense  must  be  found 
within  three  years  after  its  commission;  and 
section  4953  of  said  statutes  provides  that 
"if,  when  the  offense  is  committed,  the  de- 
fendant be  out  of  the  territory,  the  Indict- 
ment may  be  found  within  the  term  herein 
limited  after  his  coming  within  the  territory, 
and  no  time  during  which  the  defendant  is 
not  an  inhabitant  of  or  usually  resident  with- 
in the  territory,  is  part  of  the  limitation.'* 
The  evident  Intention  of  this  statute  was  that 
as  to  persons  who,  being  without  the  terri- 
tory, should,  by  means  or  agencies  within  the 
territory,  or  by  aiding  and  abetting  others 
who  were  in  the  territory,  commit  any  crime, 
the  statute  of  limitations  should  not  run 
until  such  person  came  within  the  territory. 
And  as  to  all  persons  committing  offenses, 
whether  being  at  the  time  of  the  commis- 
sion thereof  within  or  without  the  territory, 
the  statute  of  limitations  should  not  run  dur- 
ing the  time  when  such  offenders  were  not 
inhabitants  of,  or  usually  resident  within, 
the  territory;  and  If  the  defendant  in  this 
case  was  not,  during  the  three  years  suc- 
ceeding the  offense  charged,  an  inhabitant 
of,  or  usually  resident  within,  the  territory, 
the  statute  did  not  run  as  to  him.  On  the 
other  hand,  if  during  said  time  he  was  an 
inhabitant  of,  or  usually  resident  within, 
lie  territory,  the  statute  did  run,  and  he 
could  not  now  lawfully  be  convicted  of  the 
offense  charged.  Evidence  was  offered  by 
both  parties  to  show  the  movements  and 
whereabouts  of  the  defendant  after  the  com- 
mission of  the  offense,  and  as  tending  to 
show  whether  the  defendant  was  or  was 
not  an  inhabitant  or  usually  resident  within 
the  territory  during  the  period  of  the  run- 
ning of  the  statute  of  limitations,  after  the 
commission  of  the  offense.  The  instructions 
complained  of  by.  the  plaintiff  in  error  were 
to  the  effect  that  the  burden  was  upon  the 
territory  to  prove  that  the  defendant  was  not 
an  inhabitant  or  usually  resident  within  the 
territory  for  a  period  of  three  years  after 
April  15, 1801,  and  before  November  11, 1895, 
but  that  in  proving  such  fact  the  territory 
was  not  bound  to  prove  It  beyond  a  reason- 
ble  doubt;  that  it  was  sufficient  if  that  fact 
was  made  to  appear  by  a  fair  preponderance 
of  the  evidence;  that  residence  and  inhab- 
itancy, within  the  meaning  of  the  law,  was 
open,  public  residence,  as  persons  ordinarily 
reside  in  and  inhabit  a  place,— llriug  and 
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moving  about  In  the  ordinary  way;  that.  If 
there  was  flight  from  the  territory  by  the 
defendant  after  the  commission  of  the  crime, 
then  occasional  returns  within  the  territory 
for  brief  periods  would  not  malce  defendant 
a  resident  and  inhabitant  of  the  territory, 
within  the  meaning  of  the  law;  and  that  if 
the  jury  found  from  the  evidence  that  the 
defendant  went  from  the  territory  of  Okla- 
homa after  the  commission  of  the  alleged 
crime,  and  then  returned  and  lived  secretly 
or  in  a  concealed  manner  in  the  territory, 
then  he  would  not  be  a  usual  resident  of  the 
territory,  within  the  meaning  of  the  law. 

The  contention  of  the  defendant  is  that  the 
court  erred  in  not  instructing  the  Jury  that  it 
was  incumbent  npon  the  territory  to  estabUsh 
to  the  satisfaction  of  the  jury,  beyond  a  rea- 
sonable doubt,  that  the  defendant  had  been 
a  nonresident  of  the  territory  for  the  time  al- 
leged in  the  hidlctment,  and  therefore  it  was 
manifest  error  for  the  court  to  instruct  the 
jury  that  the  territory  was  not  bound  to  prove 
beyond  a  reasonable  doubt  that  the  defendant 
was  not  an  inhabitant  or  usual  resident  with- 
in the  territory  for  said  period  of  time;  and 
in  instructing  that  it  was  suflBcient  If  that 
fact  was  made  to  appear  from  a  fair  pre- 
ponderance of  the  evidence,  and  that  such  to- 
structions  were  clearly  erroneous  in  defining 
"residence"  and  "Inhnbltancy,"  within  '  the 
meaning  of  the  law.  We  do  not  think  there 
■was  any  error  prejudicial  to  the  defendant  in 
the  instruction  of  the  court  defining  what  was 
meant  by  "inliabltant"  or  "usually  resident," 
as  used  in  the  statute,  or  as  to  what  evidence 
or  facts  were  competent  to  estabUsh  such  in- 
habitancy or  residence.  These  words  have  a 
clear  and  well-defined  meaning.  Bouvler  de- 
fines an  "inhabitant"  to  be  "one  who  lias  his 
domicile  in  a  place.  One  who  has  an  actual  fix- 
ed residence  in  a  place."  The  same  author  de- 
fines the  word  "resident"  to  mean  "one  who 
has  his  residence  in  a  place."  Personal  pres- 
ence In  a  fixed  and  permanent  abode  consti- 
tutes residence.  Roosevelt  v.  Kellogg,  20 
Johns.  208;  Sears  v.  City  of  Bo?tOn,  1  Mete. 
(Mass.)  251.  "Residence"  indicates  perma- 
nency of  occupation,  as  distinct  from  lodging 
or  boarding  or  temporary  occupation,  but  does 
not  Include  so  much  as  "domicile,"  wlilch  re- 
quires an  intention  continued  with  actual  resi- 
dence (Inhabitants  of  Jefferson  v.  Inhabitants 
of  Washington,  19  Me.  293;  2  Kent,  Comm. 
576);  that  place  where  a  man  has  his  true, 
fixed,  and  permanent  home,  and  to  which, 
■whenever  he  is  absent,  he  has  the  Intention 
of  returning  (Putnam  v.  Johnson,  10  Mass. 
188;  Tanner  v.  King,  11  La.  175;  Home  v. 
Home,  0  Ired.  90;  Inhabitants  of  Greene  v. 
Inhabitants  of  Windham,  13  Me.  225;  Hair- 
ston  v.  Hairston,  27  Miss.  704).  "Residence," 
"Inhabitancy,"  and  "domicile"  are  generally 
used  as  synonymous.  Moore  v.  Wilklns,  10  N. 
H.  453;  WInshIp  v.  WInship,  16  N.  J.  Eq. 
107.  Within  the  meaning  of  these  authorities, 
the  plaintiff  in  error  must  have  had  an  actual 


fixed  and  permanent  abode  witliln  the  terri- 
tory, or  the  statute  of  limitation  did  not  ron 
as  to  any  ofl'ense  committed  by  him.  Inde- 
pendent of  the  anthorities,  the  fair,  reasonable 
construction  of  the  statute  Itself  would  indi- 
cate that  it  was  the  intention  of  the  legisla- 
ture that  the  defendant  should  have  had  with- 
in the  territory  a  fixed,  permanent,  and  estab- 
llslied  home,  where  his  personal  presence 
might  reasonably  be  known.  The  legislature, 
in  the  first  part  of  the  section,  excepting  from 
the  operation  of  the  statute  of  limitations, 
carefully  provided  that  such  Ihnitatlon  should 
not  run  as  to  one  who  was  not  within  the  ju- 
risdiction of  the  territory,  and,  in  the  latter 
part  of  said  section,  excluded  from  its  opera- 
tion those  who  were  not  inhabitants  or  usu- 
ally resident  In  the  territory.  They  certainly 
did  not  intend  to  extend  its  grace  and  exemp- 
tions to  those  who  were  within  the  territory, 
and  who  were  concealed,  "or  whose  presence 
thei-ein  might  not  readily  be  known;  and 
hence  we  tlilnk  tliat  the  legislature  meant 
such  inhabitancy  and  residence,  open,  perma- 
nent, and  known,  as  evidences  the  presence 
within  the  territory  of  those  citizens  who  fear 
no  accusation  of  crime  and  seek  no  conceal- 
ment. 

The  sul)stantial  question  in  this  cause  is,  as 
to  the  correctness  of  the  instruction  ttiat  It 
was  not  incumbent  upon  the  terrltfffy  to  estab- , 
Ilsh  by  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  was  not  an  Inliab- 
ltant or  usually  resident  -within  the  territory 
for  the  period  of  time  in  question,  and  that  It 
was  sufficient  If  the  fact  of  such  tnliabltancy 
and  residence  was  made  to  appear  by  a  pre- 
ponderance of  the  evidence.  The  general  rule 
of  the  law  in  criminal  procedure  is  that  the 
burden  is  upon  the  prosecution  to  establish  by 
evidence  to  the  satisfaction  of  the  jury,  be- 
yond a  reasonable  doubt,  the  guilt  of  the  ac- 
cused of  the  crime  charged;  that  to  do  this 
the  prosecution  must  establish  by  evidence  to 
the  satisfaction  of  the  Jury,  beyond  a  reason- 
able doubt,  each  and  every  material  element 
constituting  the  offense  charged.  And  our 
statute  (section  5201)  provides  that  "a  de- 
fendant in  a  criminal  action,  is  presumed  to  be 
innocent  until  the  contrary  is  proved,  and  In 
case  of  a  reasonable  doubt  as  to  whether  his 
guilt  is  satisfactorily  shown,  he  Is  entitled  to 
be  acquitted."  But  Is  It  incumbent  upon  the 
prosecution,  in  addition  to  establishing  beyond 
a  reasonable  doubt  the  material  and  essential 
elements  of  the  crime,  to  also  negative  by  evi- 
dence beyond  a  reasonable  doubt  a  defense 
which  is  extrinsic,  and  of  the  nature  of  a  con- 
fession and  avoidance?  There  is  much  con- 
fusion and  want  of  harmony  among  the  au- 
thorities upon  this  proposition.  In  this  case 
the  question  Is  clearly  presented  whether, 
when  the  prosecution  has  established  the  com- 
mission of  the  offense  by  the  accused,  it  was 
also  Its  duty  to  establish  by  evidence,  beyond 
a  reasonable  doubt  Its  right  to  have  the  ac- 
cused  punished   for  such   offense,   by   facta 
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showing  that  he  was  not  entitled  to  the  t>ene- 
flts  of  the  statate  of  limitation,  or  was  it  the 
duty  of  the  defendant  to  establish  by  facts, 
to  the  satisfaction  of  the  Jury,  his  right  to 
exemption  from  punishment  by  virtue  of  that 
statute?  When  the  defense  consists,  not  in 
confession  and  avoidance,  but  In  the  traverse 
of  some  essential  fact  relied  on  by  the  prose- 
cution, and  where  such  fact  is  an  essential  ele- 
ment of  the  offense,  the  burden  of  proof  is  un- 
questionably upon  the  prosecution,  and  it  must 
establish  such  fact  beyond  a  reasonable  doubt. 
In  determining  upon  which  party  lies  the  bur- 
den of  proof  and  the  degree  of  proof,  we  think 
a  clear  distinction  may  be  drawn  between 
cases  where  the  defense  traverses  the  mate- 
rial elements  of  the  crime,  and  those  which 
are  exculi)atory,  or  in  the  nature  of  confession 
and  avoidance,  and  keeping  clearly  in  mind 
this  distinction  will  aid  materially  in  constru- 
ing apparently  conflicting  authorities.  The 
defense  of  alibi  Is  not  strictly  a  defense  of 
confession  and  avoidance,  although  frequent- 
ly treated  as  such,  and  by  many  authorities 
required  to  be  established  by  the  defendant 
by  a  preponderance  of  proof.  State  v.  David- 
son, 30  Vt.  377;  Fife  v.  Com.,  29  Pa.  St.  429; 
Creed  v.  People,  81  111.  565;  State  v.  Hamil- 
ton, 57  Iowa,  590,  11  N.  W.  5;  State  v.  Krew- 
sen,  57  Iowa.  588,  11  N.  W.  7;  Ware  v. 
State,  67  Ga.  349.  On  the  other  hand,  it  Is 
said  an  alibi  not  only  goes  to  the  essence  of 
gtillt,  but  It  traverses  one  of  the  material  aver- 
ments of  the  Indictment,— that  the  defendant 
did  then  and  there  do  the  particul(ir  act  char- 
ged. And  many  authorities  hold  that  un- 
doubtedly, if  the  prosecution  makes  out  a 
case  sufficient  to  seem*  a  verdict  of  convic- 
tion, then  the  burden  is  on  the  defendant  to 
prove  his  defense;  but,  when  his  proof  is  in, 
then  the  final  questlan  is,  are  the  essential 
averments  of  the  indictment  proved  beyond  a 
reasonable  doubt?  And  among  these  essen- 
tial averments  is  the  defendant's  presence  and 
participation  in  the  act  charged.  Whart.  Cr. 
Ev.  (9th  Ed.)  $  333;  Stuart  v.  People,  42  Mich. 
255,  3  N.  W.  863;  State  v.  Lewis,  69  Mo.  92; 
Pollard  v.  State,  53  Miss.  410;  Howard  v. 
State,  50  Ind.  190;  Shoemaker  v.  Territory,  4 
Okl.  — ,  43  Pac.  1059.  The  defense  of  insan- 
ity Is  one  also  upon  which  there  has  been 
much  conflict  In  the  authorities  regardhig  the 
shifting  of  the  burden  of  proof,  and  the  de- 
gree of  proof  required  to  be  presented  by  ei- 
ther party.  And  the  failure  to  keep  in  mind 
the  distinction  we  have  not«d  between  a  de- 
fense that  is  a  traverse  of  the  elements  of  the 
ofTense  and  one  which  confesses  and  avoids  is 
lierhaps  the  occasion  of  the  want  of  uniform- 
ity in  the  authorities.  Mr.  Wharton  says  that 
three  distinct  theories  have  been  propounded 
as  to  the  degree  of  evidence  requisite  to  jus- 
tify a  conviction  on  the  Issue  of  insanity: 
The  first  Is  that  Insanity  as  a  defense  must 
be  proved  beyond  reasonable  doubt,  and  that, 
unless  this  be  done,  the  jury— the  case  of  the 
prosecution    being   otherwise    proved — ^are    to 


j  convict.  Whart.  Cr.  Ev.  §  337,  and  numerous 
i  cases  cited.  The  author  quotes  from  Mr. 
Chief  Justice  Homblower,  of  New  Jersey,  as 
follows:  "The  proof  of  Insanity  at  the  time 
of  committing  the  act  ought  to  be  as  dear 
and  satisfactory,  hi  order  to  acquit  him  on  the 
ground  of  insanity,  as  the  proof  of  commit- 
ting the  act  ought  to  be  to  find  a  sane  man 
guilty."  State  v.  Spencer,  21  N.  J.  Law,  196, 
Second,  that  the  Jury  are  to  be  governed  by 
the  preponderance  of  the  evidence,  and  are 
not  to  require  insanity  to  be  made  out  be- 
yond a  reasonable ;  doubt.  Whart.  Cr.  Ev.  | 
338,  citing  numerous  cases.  And,  third,  that 
in  such  an  issue  the  prosecution  must  prove 
sanity  beyond  a  reasonable  doubt  Id.  §  3-y\ 
and  cases  cited.  And  the  author  adds  that 
the  conflict  noted  arises  from  the  bablt  of 
viewing  the  statutory  plea  of  Insanity  as  a 
defense  of  the  nature  of  confession  and  avoid- 
ance, which,  however,  is  not  the  case.     Id. 

In  line  with  the  defenses  of  alibi  and  in- 
sanity, and  also  marking  the  distinctiuo,  rel- 
ative to  the  manner  and  degree  of  proof,  be- 
tween defenses  which  traverse  the  elements 
of  the  crime  and  those  that  are  exculpatory, 
is  the  defense  of  provocation.  Of  this  de- 
fense, Mr.  Wharton  says:  "Provocation,  al- 
so, as  a  defense  which  goes  to  negative  pre- 
meditation and  malice,  must  be  regarded  a» 
traversing  essential  Ingredient  of  all  offensfsi 
which  require  proof  of  premeditation  and 
malice.  Hence,  while,  according  to  the  dis- 
tinction just  stated,  the  burden  Is  on  the  de- 
fendant to  prove  provocation  in  all  cases 
when  he  opens  this  defense,  yet,  when  the 
evidence  on  both  sides  is  closed,  he  Is  entith.-;! 
to  a  verdict,  if  he  has  ottered  proof  enou;:h 
to  cast  a  reasonable  doubt  on  the  averment 
of  malice  and  premeditation,  when  thus  es- 
sential. It  is  otherwise,  however,  as  we  have 
seen,  when  the  dofense  does  not  traverse  any 
averment  of  the  Indictment"  Regarding  de- 
fenses which  arc  extrinsic,  and  do  not  trav- 
erse the  material  elements  of  the  offen*. 
the  rule  as  to  where  the  burden  of  proof  lie^, 
and  the  degree  of  proof  essential,  would  seem 
to  be  clearly  distinguished  from  those  de- 
fenses which  we  have  been  ccmsiderlng. 
These  defenses,  such  as  licenses  or  author- 
izations from  the  state,  autrefois  acquit 
autrefois  convict,  pardon,  or  the  defense  of 
compulsion,  and  the  like,  are  extrinsic  de- 
fenses, and  as  to  them  there  does  not  ap- 
pear to  be  any  material  conflict  In  the  author- 
ities. But  the  authorities,  apparently  uni- 
formly, hold  that  to  establish  such  a  de- 
fense, or  make  it  available,  the  burden  is 
upon  the  defendant  to  satisfy  the  Jury  by  the 
preponderance  of  the  evidence.  The  rule 
seems  to  be  well  established  that  where  the 
t>rosecutlon  makes  out  such  a  case  as  wonld 
sustain  a  verdict  of  guilty,  and  the  defendant 
offers  evidence,  the  burden  is  on  him  to  make 
out  the  defense,  whatever  it  may  be,  that  he 
presents.  He  becomes  the  actor,  and  the 
duty  is  on  him  to  make  good  by  proof  the  point 
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he  asserts.-  When  he  asserts  a  defense  that 
merely  traverses  the  elements  of  the  of- 
fense charged,  It  is  sufficient  for  him  If  he 
raises  a  reasonable  doubt  as  to  the  defense 
he  advances;  but  where  his  defense  Is, ex- 
trinsic, as  of  confession  and  avoidance.  It  is 
not  sufficient  that  his  proof  may  raise  a  rea- 
sonable doubt,  but  he  must  satisfy  the  Jury 
of  the  truth  of  the  facts  establishing  such 
defense  by  a  preponderance  of  evidence. 
Whart.  Or.  Ev.  J  331,  and  numerous  cases 
there  cited.  The  rule  seems  to  be  well  set- 
tled, as  in  New  York  and  many  other  states, 
that  in  homicide  cases  the  facts  of  provoca- 
tion and  necessity,  when  offered  to  prove  an 
extrinsic  defense,  and  not  to  negative  the  es- 
sential averment  of  the  indictment,  must  be 
established  by  a  preponderance  of  testimony, 
by  the  rules  that  obtain  in  civil  actions.  Peo- 
l)le  V.  Schryver,  42  N.  Y.  1;  Stolics  v.  People, 
53  N.  T.  1G4;  State  v.  Jones,  20  W.  Va.  704; 
.Sawyer  v.  People,  91  N.  Y.  667.  On  the  other 
hand,  when  the  defense  traverses  malice  or 
other  material  averment,  if  in  such  case  such 
averment  is  not,  on  the  whole  evidence,  proved 
beyond  reasonable  doubt,  the  charge  is  not  sus- 
tained. Com.  V.  Drum,  58  Pa.  St.  9;  O'Mara 
V.  Com.,  75  Pa.  St.  424;  State  v.  WilUs,  63 
N.  C.  26;  State  v.  Vincent,  24  Iowa,  570. 

It  remains,  then,  to  determine,  from  the 
character  of  the  defense  in  the  case  at  bar, 
under  which  of  these  rules  it  faUs,  and  by 
what  line  of  authorities  the  manner  and  de- 
gree of  proof  necessary  for  its  establishment 
must  be  governed.  The  defense  of  the  stat- 
ute of  limitations  traverses  no  element  of 
the  crime  charged.  It  is  essentially  an  ex- 
trinsic defense.  It  does  not  put  In  issue 
either  the  guilt  of  the  defendant,  or  the  ex- 
istence of  any  of  the  essential  elements  con- 
stituting his  guilt  of  the  offense  charged. 
He  simply  asserts  that  by  virtue  of  an  ex- 
trinsic condition,  not  relating  to  the  commis- 
sion of  the  offense,  but  recognizing  Its  com- 
mission, namely,  a  statute  of  repose  or  limi- 
tation, he  is  not  now  subject  to  punishment 
for  the  crime  which  he  admits  having  com- 
mitted. We  can  see  no  reason  why  the  rule 
relating  to  the  defenses  of  license,  authoriza- 
tion by  the  state,  autrefois  acquit,  autrefois 
convict,  pardon,  provocation,  or  compulsion 
should  not  be  the  rule  as  to  this  defense.  In 
fact,  we  thinii  the  rule  applies  with  more 
reason  and  Justice  to  this  defense  than  to 
the  others.  It  is  not  inequitable,  oppressive, 
or  substantially  prejudicial  to  the  safeguards 
which  should  surround  the  defense  of  one  ac- 
cused of  crime,  that  If  his  defense  does  not 
deny  the  commission  of  the  acts  charged,  or 
traverse  any  of  the  material  elements  of  the 
offense,  but  Is  based  upon  facts  wholly  ex- 
trinsic, and  peculiarly  within  his  knowledge, 
and  more  readily  susceptible  to  proof  by  him 
than  by  the  prosecution,  he  should  be  held 
to  establish  such  defense  to  the  reasonable 
satisfaction  of  the  Jury.  In  tiie  case  at  bar, 
as  shown  by  this  record,  the  prosecuti.on,  by 


the  exercise  of  reasonable  diligence,  were 
not  able  to  establish  or  prove  that  the  de- 
fendant had  a  fixed,  definite,  habitation  or 
residence  within  the  territory.  If  such  fact 
existed,— if  the  defendant  did,  in  fact,  dur- 
ing the  disputed  time,  have  a  fixed,  perma- 
nent residence  within  the  territory,— that 
fact  was  peculiarly  within  his  knowledge, 
and  would  be  easily  susceptible  of  proof  by 
him;  and  we  think  It  would  be  a  sound 
rule  only  which  would  require  him  to  make 
such  proof.  We  must  therefore  conclude 
that,  if  there  was  error  in  the  instructions 
given  by  the  court  below  In  this  ca.use,  such 
error  was  favorable,  and  not  prejudicial,  to 
the  defendant.  It  follows,  there  being  no 
substantial  errors  in  the  other  assignments 
In  the  record,  the  Judgment  of  the  court  be- 
low must  be  affirmed,  and  it  Is  so  ordered. 
The  other  Judges  concur. 


(5  Okl.  SI) 

ROYCB  V.  TERRITORY. 

(Supreme  Court  of  Oklahoma.     Feb.  12,  1897.) 

constitutionai.  liw  —  isdictmbnt  —  motion  to 
Quash. 

1.  Article  5  of  the  amendments  to  the  consti- 
tution of  the  United  States,  providing  that  "no 
person  shall  be  held  to  answer  for  a  capital  or 
otherwise  infamous  crime,  unless  on  a  present- 
ment or  indictment  of  a  grand  jury,"  does  not 
mean  an  accusation  in  the  mere  form  of  an  in- 
dictment, but  does  mean  a  presentment  or  in- 
dictment found  and  returned  by  a  grand  jury, 
legally  selected,  impaneled,  and  sworn,  and  up- 
on competent  evidence,  as  authorized  by  law; 
and  a  trial  of  a  person  for  such  crime  without 
an  indictment  thus  found  and  returned  is  in 
violation  of  constitutional  right,  and  void. 

2.  Wliere  a  defendant  files  a  motion  to  set 
aside  and  quash  an  indictment  on  the  gronnds 
that  it  is  found  by  the  grand  jury,  without 
legal  and  comiietent  evidence,  but  upon  hearsay 
testimony,  and  makes  application  to  the  trial 
court  to  set  a  day  for  the  taking  of  testimony 
as  to  the  matters  alleged  in  said  motion,  and 
for  the  suhpffina  of  witnesses  therefor,  in  ac- 
cordance with  section  5110,  St.  1893,  as  amend- 
ed (Laws  1895.  p.  196),  it  is  reversible  error  for 
the  court  to  refuse  such  application,  and  to 
summarily  overrule  said  motion,  and  to  proceed 
with  the  trial  of  the  indictment. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Garfield  coun- 
ty; before  .Tustlce  John  L.  McAtee. 

Frank  Royce  was  convicted  for  embezzle- 
ment, and  appeals.    Reversed. 

Beauchamp  &  Rush  and  W.  S.  Denton,  for 
appellant. 

TARSXEY,  J.  The  defendant  was  tried, 
found  guilty,  and  sentenced  for  the  crime  of 
embezzlement,  at  the  November,  1895,  term 
of  the  district  court  of  Garfield  county. 
From  the  Judgment  of  conviction  he  appeal- 
ed, and  assigns  numerous  errors  appearing 
In  the  record  of  the  proceedings  preliminary 
to  said  trial,  and  upon  the  trial  of  the  cause. 
The  Indictment  was  found  and  returned  at 
April,  1895,  term  of  said  district  court. 
Thereafter,  on  the  16th  day  of  said  month. 
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•lefeudaut  filed  his  motion  la  said  cause  to 
set  aside  and  quash  said  Indictment,  and  for 
an  order  to  talce  testimony  thereon,  assigning 
as  grounds  for  said  motion  as  follows: 
"Fourth.  For  a  further  reason  for  quashing 
said  indictment,  the  defendant  says  that  the 
grand  jury  which  found  said  Indictment  re- 
ceived Incompetent,  illegal,  irrelevant,  hear- 
say, and  secondary  evidence,  in  order  to  re- 
ceive any  testimony  which  would  authorize 
them  to  return  said  indictment  into  this 
court.  And  that,  without  said  Illegal,  Incom- 
petent, Irrelevant,  hearsay,  and  secondary 
evidence,  there  was  no  testimony  Introduced 
whatever  before  said  grand  jury  which  prov- 
ed or  tended  to  prove  in  any  manner  the 
charge  set  out  in  said  Indictment  Fifth. 
For  a  further  ground  for  setting  aside  and 
quashing  said  indictment,  this  defendant 
says  he  in  good  faith  believes  that  the  only 
testimony  before  said  grand  jury  which  was 
legal  and  proper  testimony  was  to  this  effect, 
and  this  effect  alone:  That  this  defendant, 
as  an  officer  of  the  O.  County  Banli,  received 
and  collected  a  sum  of  money  set  out  and 
described  in  said  indictment;  but  this  de- 
fendant says  that,  from  the  names  of  the 
witnesses  which  appear  upon  said  indict- 
ment, he  in  good  faith  believes  that  there 
was  no  legal  testimony  introduced  before 
said  grand  jury  which  would  show,  or  tend 
to  show,  that  said  sum  of  money  was  not 
duly  and  properly  remitted  or  paid  to  the 
parties  then  and  thert-  entitled  to  the  same." 
To  support  this  motion,  the  defendant,  on 
the  same  day,  filed  his  application  in  said 
court  for  an  order  fixing  a  day  for  the  hear- 
ing of  te.stimony  upon  said  motion  In  said 
court,  aud  that  witnesses  might  be  subpce- 
naed  in  bis  behalf  to  testify  in  relation  to 
said  matter,  which  application  was  support- 
ed by  an  afiidavit  of  the  defendant  to  the 
effect:  That  the  affiant  in  good  faith  believed 
that  all  the  legal  testimony  which  was  intro- 
duced before  said  grand  jury  was  to  the  ef- 
fect that  the  defendant  had  received  and  col- 
lected the  sum  of  money  set  out  and  describ- 
ed in  said  indictment  from  the  Arkansas 
Lumber  Company.  That  there  was  no  legal 
evidence  to  prove,  or  tending  to  prove,  in 
any  manner,  tliat  said  money  was  not  duly 
and  properly  remitted  and  paid  to  the  par- 
ties entitled  thereto.  That  afilant  in  good 
faith  believes  that  the  following  illegal,  ir- 
relevant, and  Incompetent  testimony  was  in- 
troduced before  said  grand  jury.  In  order  to 
Induce  them  to  find  and  return  said  Indict- 
ment, to  wit:  That  F.  W.  Edmonds  and  E. 
Warecek  testified  before  said  grand  Jury  that 
they  had  been  Informed  by  the  S.  E.  Barrett 
Manufacturing  Company  (the  party  whose 
money  is  alleged  to  have  been  embezzled) 
that  said  sum  of  money  had  not  been  remit- 
ted or  paid  to  them  by  defendant.  That  a 
former  indictment,  which  charged  defendant 
with  said  offense,  and  which  had  been  by 
the  court  quashed  and  set  aside,  was  exhibit- 


ed to  said  grand  jury,  and  considered  by 
them  as  evidence  in  order  to  Induce  them  to 
find  and  return  an  Indictment.  That,  in  or- 
der to  induce  said  grand  jury  to  return  said 
Indictment,  the  county  attorney  of  said  coun- 
ty, in  the  presence  of  the  grand  jury,  stated 
to  them  that  he  was  not  at  that  time  in  pos- 
session of  legal  and  competent  testimony  to 
show  that  said  sum  of  money  was  not  duly 
and  properly  remitted  and  paid  to  the  party 
entitled  thereto,  but  that  such  testimony  was 
In  existence,  and  that  upon  the  trial  of  said 
cause,  before  a  Jury  In  the  district  court,  he 
would  be  in  possession  of  such  testimony, 
and  would  there  Introduce  the  same,  and 
coidd  thereby  obtain  a  conviction  of  the 
crime  charged  in  said  Indictment  That  the 
gi'aud  jury,  by  reason  of  said  illegal.  Incom- 
petent, Irrelevant,  secondary,  and  hearsay 
testimony,  and  illegal,  incompetent,  and  Im- 
proper statement  of  said  county  attorney, 
and  the  exhibition  of  said  old  indictment, 
were  Induced,  without  any  legal  testimony 
whatever  Which  proved  or  tended  to  prove  in 
any  manner  that  defendant  was  guilty  of  the 
crime  charged  in  said  Indictment,  to  find  and 
return  said  indictment  Into  court.  That  de- 
fendant, in  good  faitli,  desired  that  wit- 
nesses might  be  summoned  before  the  court 
to  testify  in  relation  to  the  matters  set  out 
in  the  application,  and  that  a  day  might  be 
fixed  for  the  hearing  of  said  testimony  by 
the  court;  and  that  witnesses  miglit  be  sub- 
poenaed to  testify  in  relation  to  said  matters. 
Tliat  thereupon,  on  said  day,  the  court  over- 
ruled the  application  of  dufendant  to  take 
testimony  In  support  of  said  motion  to  set 
aside  and  quash  said  indictment,  and  over- 
ruled said  motion  to  quash  and  set  aside  said 
Indictment,  to  which  action  of  the  court  de- 
fendant at  the  time  duly  objected  and  ex- 
cepted. 

As  the  grand  Jury  is  an  Informing  and  ac- 
cusing body,  which  makes  its  investigation 
and  holds  its  deliberations  in  secret,  and  ir- 
responsible for  11b  official  action  upon  mat- 
ters of  fact,  except  before  the  tribunal  of 
public  opinion,  it  is  very  important  that  its 
powers,  duties',  and  methods  of  procedure 
should  be  well  understood,  and  should  be 
strictly  confined  within  the  conservative  and 
.=alutary  limits  imposed  by  law  which  experl- 
ecce  has  shown  to  be  necessary  to  subserve 
the  public  good,  and  to  accomplish  a  just 
and  Impartial  administration  of  the  criminal 
law.  Mr.  Rice,  in  his  work  on  Criminal  Evi- 
dence (volume  3,  p.  409),  says:  "The  Jeal- 
ousy with  which  the  early  law  guarded  the 
secrets  of  the  grand-jury  room  has  largely 
disappeared.  The  sacramental  character  of 
that  august  body  Is  very  Imperfectly  recog- 
nized at  the  present  day.  The  theory-  that 
the  proceedings  before  this  body  are  beyond 
the  scrutiny  or  condemnation  of  court  or 
counsel  is  a  foolish  pretense,  that  is  very 
generally  abandoned.  •  Malice,  corruption,  and 
ignorance  frequently  combine  to  impress  up- 
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on  the  proceedings  of  this  body  the  tyran- 
nical and  oppressive  functions  of  the  star 
chamber  and  the  council  of  ten;  and  to  say, 
or  even  intimate,  that,  where  correct  prac- 
tices exist,  there  is  no  method  open  for  their 
proper  disclosure.  Is  simply  to  Insist  that 
our  criminal  law  is  crippled  with  a  hideous 
deformity."  At  the  common  law,  an  Indict- 
ment is  invalid  and  may  be  quashed  where 
It  is  found  and  returned  by  a  grand  Jury  not 
legally  constituted,  or  where  there  was  no 
legal  evidence  before  the  grand  jury  upon 
which  it  was  based;  and  this  invalidity 
might  be  shown  upon  a  plea  in  abatement 
The  proceedings  of  grand  Juries  cannot  ordi- 
narily be  disclosed,  but  this  rule  is  not  to 
be  carried  to  the  extent  of  obstructing  jus- 
tice Of  creating  wrong  and  hardship.  A 
court  may  Inquire  into  the  evidence  upon 
which  a  grand  Jury  has  found  an  Indict- 
ment, and,  If  such  evidence  is  plainly  illegal 
and  incompetent,  should  quash  the  indict- 
ment. People  V.  Restenblatt,  1  Abb.  Prac. 
268;  Rice,  E3t.  411;  1  Bish.  New  Cr.  Proc  ^ 
7&4;  Stote  v.  Grady,  12  Mo.  App.  361;  U.  S. 
V.  Kllpatriclc,  16  Fed.  765.  Where  a  plea 
In  abatement  is  sufficient  on  Its  face.  Issue 
should  be  taicen  thereon,  and  such  Issue 
should  be  tried;  and  if  summarily  overruled, 
without  any  Issue  being  taken  thereon,  such 
action  of  the  court  is  Irregular.  Upon  a  pro- 
ceeding of  this  character  the  supreme  court 
of  Wisconsin  has  said:  "This  method  of  dis- 
posing of  a  plea  in  abatement  was  undoubt- 
edly irregular.  The  district  attorney  should 
have  talien  Issue  thereon,  either  by  reply  or 
demurrer,  and  such  issue  should  have  been 
tried.  This  was  decided  In  Martin  v.  State, 
79  Wis.  105.  48  N.  W.  U9.  We  trust  we  shall 
not  be  again  required  to  call  attention  to 
this  rule  of  procedure.  Baker  v.  State  (Wis.) 
50  N.  W.  51&"  People  v.  Lauder  (Mich.)  46 
N.  W.  956;  Priest  v.  State  (Neb.)  6  N.  W. 
468.  If  the  plea  contains  a  material  aver- 
ment on  which  issue  is  joined,  it  is  error  for 
the  court  to  refuse  the  prisoner  a  trial  of  It. 
Bobannan  v.  State  (Neb.)  18  N.  W.  129.  Un- 
der the  statutes  of  this  territory,  the  mo- 
tion to  quash  and  set  aside  an  Indictment 
takes  the  place  of  the  plea  In  abatement  at 
common  law. 

Our  statutes  (sections  5049,  5050,  St.  1898), 
as  amended  (Laws  1895,  p.  195),  provide: 

"Sec  5019:  In  the  Investigation  of  a  charge 
for  the  purpose  of  presenting  an  Indictment 
or  accusation,  the  grand  Jury  may  receive  the 
written  testimony  of  the  witnesses  taken  in  a 
preliminary  examination  of  the  same  charge 
and  also  the  sworn  testimony  prepared  by  the 
county  attorney  without  bringing  those  wit- 
nesses before  them,  and  may  bear  evidence 
given  by  witnesses  produced  and  sworn  be- 
fore them  and  may  also  receive  legal  docu- 
mentary evidence. 

"Sec.  5000.  The  grand  jury  may  not  receive 
hearsay  or  secondary  evidence." 

These  provisions  do  not  qiiallfy  or  change 


the  rule  of  the  common  law  requiring  that  the 
Indictment  must  be  found  on  legal  and  com- 
petent evidence.  And  section  5110,  St  1893, 
as  amended  (Laws  1805,  p.  19C),  provides  that 
''the  Indictment  must  be  set  aside  by  the  court 
in  which  the  defendant  Is  arraigned,  and  up- 
on his  motion.  In  either  of  the  following  cases: 
First:  When  It  Is  not  found  endorsed,  present- 
ed or  filed  as  prescribed  by  the  statutes  of  the 
territory,  or  when  the  grand  Jury  Is  not  drawn 
and  empaneled  as  provided  by  law  and  that 
fact  is  known  to  the  defendant  at  or  before 
the  time  the  Jiuy  Is  sworn  to  try  the  cause. 
•  •  •  To  enable  the  defendant  to  make 
proof  of  the  matter  set  up  as  grounds  for  set- 
ting aside  the  indictment,  the  defendant  may 
file  his  application  before  any  court  of  record 
in  the  county,  setting  out  and  alleging  that  he 
Is  Indicted  in  the  district  court,  naming  It,  and 
setting  out  a  copy  of  his  motion  to  set  aside 
the  Indictment  and  alleging,  all  under  oath 
that  he  Is  acting  In  good  faith  and  praying  for 
an  order  to  examine  witnesses  in  support 
thereof.  The  court  shaU,  thereupon,  issue  sub- 
poenas to  compel  any  or  all  witnesses  desired, 
to  appear  before  him  at  the  time  named,  and 
shall  compel,  the  witnesses  to  testify  fully,  in 
regard  to  the  matter  and  reduce  the  examina- 
tion to  writing,  and  certify  to  the  same  and 
It  may  be  used  to  support  the  motion.  •  •  • 
All  witnesses.  Including  grand  jurors,  shall 
be  bound  to  answer  fully  for  the  crime  of  per- 
jury committed  in  giving  such  evidence." 
These  provisions  simply  declare  and  codify 
the  rules  of  the  common  law,  under  which  no 
indictment  was  valid  unless  found  and  based 
upon  legal  and  competent  evidence;  that  its 
hivalidlty,  in  this  respect,  might  be  brought 
tu  the  attention  of  the  court  by  a  plea  In  abate- 
ment; and  that  the  facts  to  sustain  said  plea 
might  be  shown  by  the  testimony  of  witnesses; 
and  that  the  defendant  was  of  right  entitled 
to  a  trial  of  the  matters  so  set  up  and  relied 
upon  in  his  plea  In  abatement.  It  Is  true  that 
at  the  common  law  a  motion  to  quash  or  a 
plea  In  abatement  was  an  appeal  to  the  dis- 
cretion of  the  judge,  and  that  matters  of  judi- 
cial discretion  cannot  ordinarily  be  reviewed 
upon  appeal;  but  that  proposition  is  not  in- 
volved In  the  case  at  bar.  Here  the  court  be- 
low refused  to  exercise  that  discretion,  by  re- 
fusing to  set  a  day  for  hearing  of  the  matters 
set  up  In  the  motion,  and  by  refusing  to  sum- 
mon or  hear  witnesses  in  that  behalf,  and  by 
summarily  overruling  the  application  and  mo- 
tion. We  think  this  was  substantial  error 
against  the  rights  of  the  defendant  He 
could  only  be  legally  put  upon  trial  upon  a 
valid  indictment  To  the  validity  of  such  to- 
dlctment,  it  was  essential  that  it  should  have 
been  found  by  a  grand  jury,  upon  legal  and 
competent  evidence  tending  to  sustain  the  of- 
fense charged.  The  defendant  sought  to  avail 
himself  of  the  rights  guarantied  to  him  both 
by  the  common  law  and  the  statute,  by  show- 
hig  that  such  Indictment  was  found  without 
any  l^al  or  competent  evidence  showing  the 
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commission  of  the  crime  charged;  and  to  this 
end  the  motion  to  set  aside  and  the  application 
for  the  talchig  of  testimony  in  support  thereof 
plainly  alleged  that  there  was  no  evidence  be- 
fore the  gi'and  Jury  tliat  the  money  alleged  to 
have  been  coUected  and  embezzled  had  not 
been  remitted  and  paid  to  the  owner,  and  that, 
therefore,  there  was  no  evidence  before  the 
grand  jury  legally  establishing,  or  tending  to 
establish,  the  conversion  of  said  money  by 
the  defendant  to  his  own  use,  and  hence  that 
there  was  no  legal  or  competent  evidence  as 
to  an  essential  element  constituting  the  crime 
of  embezzlement;  that  the  want  of  such  com- 
petent evidence  was  attempted  to  be  supplied 
by  hearsay  statements,  and  by  the  improper 
presentation  to  the  grand  jury  of  a  former  in- 
dictment, that  had  been  quashed,  and  the  Im- 
proper statement  of  such  prosecuting  attorney 
that,  if  an  Indictment  were  returned  without 
such  essential  legal  evidence,  he  could  after- 
wards procure  such  evidence,  and,  by  pre- 
senting It  to  the  trial  Jury,  secnire  a  convic- 
tion. We  think  the  motion  and  application 
to  take  testimony  presented  a  riglit  to  be  heard 
upon  the  motion  showing  the  invalidity  of  the 
Indictment;  that  it  was  a  substantial  right  of 
the  defendant  to  be  allowed  to  establish  the 
facts  stated  in  such  motion,  for  the  purpose 
of  showing  that  he  was  about  to  be  tried  with- 
out due  process  of  law;  and  tliat  while  the 
court  below,  in  determining  said  motion,  after 
hearing  the  evidence  thereon,  would  exercise 
a  Judicial  discretion,  not  ordinarily  reviewa- 
ble, it  had  no  discretion  to  refuse  to  heai  said 
motion,  or  to  refuse  the  application  to  take 
testimony  to  sustain  the  facts  stated  in  such 
motion;  and  that  such  refusal  was  error,  re- 
verelble  by  this  court.  The  importance  of 
the  proposition  Involved  may  be  appreciated 
when  it  is  considered  that  the  defendant  had 
no  other  way  to  have  the  question  presented 
to  the  attention  of  the  court  or  considered  by 
It,  as,  under  our  statutes,  it  could  not  be  pre- 
sented, either  upon  a  motion  for  a  new  trial 
or  upon  a  motion  in  arrest  of  Judgment;  hence, 
if  it  he  not  substantial  error  for  a  trial  court 
•to  summarily  overrule  a  motion  to  set  aside 
and  quash  an  indictment,  based  upon  tbe 
grounds  stated  in  this  motion,  and  to  arbi- 
trarily refuse  to  comply  with  the  statutes, 
and  permit  the  defendant  to  produce  evidence 
showing  Its  Invalidity,  then  the  constitutional 
right  of  one  accused  of  crime  may  be  taken 
from  him,  and  be  may  be  held  to  answer  to  a 
capital  or  otherwise  Infamous  crime,  without 
a  presentment  or  indictment  of  a  grand  jury. 
The  constitution,  In  guarantying  this  right  to 
l)ersons  accused  of  crime,  did  not  mean  a  mere 
form  of  indictment,  but  meant  a  valid  Indict- 
ment, found  and  presented  in  accordance  with 
the  ancient  and  Just  rules  and  safeguards  of 
law,  provided  for  the  organization,  action,  and 
conduct  of  grand  Juries.  As  the  views  we  en- 
tertain uiion  this  proiK>sItion  necessitate  a  re- 
versal and  setting  aside  of  the  judgment  of 
the  court  below  in  this  cause.  It  is  not  neces- 


sary that  we  shall  consider  the  many  other 
assignments  of  error  presented  in  the  record. 
The  judgnipnt  of  the  court  below  is  reversed, 
and  the  ciui^e  remanded,  with  instructions  to 
proceed  in  accordance  with  the  views  herein 
expressed.  All  the  judges  concurring,  except 
McATEE,  J.,  not  sltUng. 


(5  Okl. 
CHISHOLM  et  al.  v.  WEISE. 


a7) 


(Supreme  Court  of  Oklahoma.    Feb.  12,  1897.) 

FOBCIBLB    BnTRV     AND    DbTAINBH— WbEN    LiES— 

Measure  op  Damages. 
In  an  action  of  forcible  entry  and  detainer, 
under  the  statutes  of  this  territory,  it  is  not 
competent  for  the  defendant  to  show,  as  a  de- 
fense, that  the  defendant  claimed  title,  or  even 
owned  the  title  to  the  premist'S,  where  it  is  shown 
that  the  plaintiff  was  in  the  pc'aceable  and  quiet 
possession  of  said  premises,  and  was,  by  force, 
dispossessed  thereof  by  the  defendant.  A  par- 
ty out  of  possession,  though  he  may  be  entitled 
to  the  possi'ssion,  must  resort  to  le^al  means 
to  obtain  possession.  The  action  is  not  an 
action  for  rent.  It  need  not  be  predicated  upon 
the  relation  of  landlord  and  tenant.  It  is  an 
action  to  recover  possession,  and  for  the  wrong- 
ful withholding  of  possession.  The  statute 
measures  the  damage  by  double  the  rental  val- 
ue of  the  premises;  and  where  it  is  shown  that 
tlie  plaintiff  was  in  the  peaceable  and  quiet  pos- 
session of  the  premises,  and  was  dispossessed 
thereof,  by  force,  by  the  defendant,  plaintiff  is 
entitled  to  recover,  as  damages,  double  the  rent- 
al value  of  the  premises  for  the  period  the  pos- 
session was  withheld  from  him. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Pottawatomie 
county;  Ijefore  Justice  Henry  W.  Scott. 

Action  by  Theodore  H.  Weise  against  Jessie 
Ghisholm  and  others.  Judgment  for  plaintiff. 
Defendants  bring  error.    Affirmed. 

T.  G.  Cutlip  and  B.  B.  Blakeney,  for  plain- 
tiffs in  error.  J.  H.  Woods,  for  defendant  in 
error. 

TARSNEY,  J.  This  is  an  action  for  forci- 
ble entry  and  detainer,  commenced  by  defend- 
ant In  error,  Theodore  H.  Welse,  against  the 
plaintiffs  In  error,  before  a  justice  of  the  peace 
In  Pottawatomie  county,  and  appealed  to  the 
district  court  of  said  county,  where  judgment 
was  rendered  in  favor  of  the  defendant  In 
error,  and  the  cause  was  brought  to  this  court 
for  review.  While  the  reowd  and  briefs  show 
such  assignment  of  error  as  "that  the  com- 
plaint does  not  state  facts  sufficient  to  enti-. 
tie  the  pUiintlff  to  any  relief,"  that  "the  com- 
plainant was  not  entitled  to  recover  rents  In 
any  sum,  under  the  evidence,"  and  "errors  oc- 
curring in  the  trial  of  the  cause,"  though  no 
exception  was  taken  or  saved  to  tbe  action 
of  the  court  In  overrultag  the  demurrer  to  the 
complaint,  and  though  counsel  for  plaintiffs 
in  error  have  wholly  disregarded  and  failed  to 
comply  with  rule  4  of  this  court  (43  Pac.  vlil.), 
which  provides  that  "the  briefs  must  refer 
speciflcally  to  the  iiage  of  the  record  which 
counsel  desires  to  have  examined,"  we  have 
looked  into  the  record  sufficiently  to  ascertain 
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that  there  was  evidence  to  warrant  the  Jury 
In  finding  the  existence  of  the  following  facts: 
That  on  September  23,  1891,  Welse  settled  np- 
on  and  went  into  the  possession  of  lot  10  In 
block  33  In  the  town  of  Tecumseh,  said  town 
having  been  set  apart  by  the  secretary  of  the 
interior  for  a  town  site  under  the  laws  of 
the  United  States;  that  be  immediately  in- 
closed the  lot  with  .posts  and  wire  fence, 
and  made  Improvements  thereon;  that  about 
November  10,  1891,  the  Cblsholms,  in  a  tem- 
porary absence  of  said  Welse  from  said  lot, 
entered  thereon,  and  took  possession,  and 
forcibly  held  the  same  from  said  Welse,  and 
continued  to  retain  the  possession  thereof  un- 
til a  short  time  before  this  cause  was  tried 
In  the  district  court;  that  the  Cblsholms  erect- 
ed a  house,  and  made  other  improvements 
thereon,  during  their  occupancy  of  the  same; 
that  the, rental  value  of  said  premises  while 
so  occupied  by  said  Cblsholms  was  reasona- 
bly worth  $15  per  month.  After  said  lot  was 
taken  possession  of  by  said  Cblsholms,  they  en- 
deavored to  procure  a  deed  of  conveyance 
thereof  from  the  probate  judge  of  said  county, 
who  was  the  trustee,  holding  the  title  to  the 
lots  In  said  town  site  in  trust  for  the  use  and 
benefit  of  the  occupants  under  the  laws  of  the 
United  States;  that  after  thia  action  was  com- 
menced, and  while  it  was  pending  In  the  jus- 
tice's court,  the  said  probate  judge  executed 
a  deed  of  conveyance  for  said  lot  to  said  Chls- 
bolm;  that  afterwards,  while  this  cause  was 
pending  in  the  district  court,  in  an  action  and 
proceeding  In  equity,  commenced  by  Welse 
against  the  Chisholms,  a  judgment  and  decree 
was  obtained  in  the  district  court  canceling 
and  annulling  said  deed,  on  the  ground  that 
the  same  was  procured  by  fraud,  and  said 
decree,  on  appeal  to  the  supreme  court,  was 
atfirmed  and  made  final.  On  the  trial  of  this 
cause  In  the  justice's  court,  the  defendants 
therein  oltered  said  deed  from  said  probate 
judge  In  evidence  to  show  that  the  title  to 
said  lots  was  in  controversy,  and  tliat  the 
justice  of  the  peace  had  no  jurisdiction  in  the 
cause,  the  title  of  real  estate  being  involved. 
The  same  question  was  presented  in  the  dis- 
trict court,  and  this  contention,  together  with 
the  contention  that,  if  plaintiffs  in  error  were 
guilty  at  all,  it  was  for  a  trespass  upon  the 
premises  of  defendants  In  error,  and  that  a 
judgment  for  rents  cannot  follow  a  trespass, 
are  the  principal  propositions  urged  by  plain- 
tiffs in  error  upon  this  appeal. 

Under  the  statutes  of  this  territory  In  force 
when  this  action  was  commenced,  the  action 
of  forcible  entry  and  detainer  might  be  main- 
tained against  any  person  who  committed  a  for- 
cible entry  and  ouster,  even  though  the  latter 
was  the  owner  of  the  property,  and  entitled  to 
Immediate  possession,  if  the  plaintiff  had  at  the 
time  of  the  forcible  ouster  the  actual  peaceable 
possession  thereof.  And  an  action  for  the  for- 
cible detention  of  real  property  may  be  main- 
tained by  one  whose  complete  possession  there- 
of has  been  ended  by  the  wrongful  entry  of 


another,  even  though  such  entry  was  made 
under  claim  of  a  paramount  title.  The  gen- 
eral ptu-pose  of  the  statute  does  not  regard  the 
acttial  condition  of  the  title  of  the  property, 
but,  where  any  person  is  in  the  peaceable  and 
quiet  possession  of  it^  he  shall  not  be  turned 
out  by  force,  by  violence,  or  by  terror.  The 
party  so  using  force  and  acquiring  possession 
may  have  a  superior  title,  or  may  have  the 
better  right  to  the  present  possession;  but  the 
policy  of  the  law  is  to  prevent  disturbances  of 
the  public  peace,  and  to  forbid  any  person 
righting  himself  by  his  ovm  hands  and  by  vio- 
lence, and  requiring  that  the  party  who  has 
obtained  possession  in  this  manner  shall  re- 
store it  to  the  party  from  whom  It  has  been 
so  obtained.  The  party  out  of  passession 
must  resort  to  legal  means  to  obtain  posses- 
sion If  he  be  entitled  thereto.  A  party  out  of 
possession,  though  he  may  be  entitled  to  the 
possession,  must  resort  to  the  law  alone  to  ob- 
tain what  he  claims.  The  law  of  this  case 
was  very  clearly  stated,  and  the  meaning  of 
our  forcible  entry  and  detainer  statute  very 
fully  discussed,  by  Mr.  Justice  Blerer,  at  the 
last  term  of  this  court,  in  Oklahoma  City  v. 
niU,  46  Pac.  568.  It  was  there  shown  that 
the  statute  of  Kansas  from  whence  ours  was 
adopted  had  been  repeatedly  constnied  by 
the  supreme  court  of  that  state,  and  that  the 
construction  of  such  statute,  as  stated  in  Ok- 
lahoma City  V.  Hill,  was  a  settled  construction 
la  the  state  of  Kan.sas  (Campbell  v.  Coonradt, 
22  Kan.  704;  Conaway  v.  Core,  27  Kan.  127; 
Burdette  v.  Corgan,  Id.  275;  Buettlnger  v. 
Hurley,  9  Tac.  197);  also,  that  the  same  doc- 
trine obtains  in  the  state  of  Iowa  (Ensley  v. 
Bennett,  37  Iowa,  15),  and  In  the  state  of 
Nebraska  (Brown  v.  Peaglns,  55  N.  W.  1048). 
If  th?  question  of  ownership,  or  in  which  party 
the  title  may  be,  is  not  properly  an  Issue  in 
forcible  entiy  and  detainer  proceedings,  the 
mere  claim  of  title  or  the  offering  in  evidence 
of  a  deed  of  conveyance  by  one  of  the  parties 
will  not  raise  a  question  of  title,  so  as  to  di- 
vest a  justice  of  the  peace  of  jurisdiction. 
Title  Is  only  Involved  where  the  title  may  be 
a  proper  question  for  decision. 

The  jury  in  this  cause  found  the  reasonable 
value  of  the  use  of  the  premises  in  question  to 
be  $15  per  month,  and  the  cotu^  below,  upon 
the  verdict,  rendered  a  judgment  for  double 
the  rental  value  thus  found.  In  accordance 
with  the  provisions  of  the  statutes.  There  is 
no  merit  whatever  In  the  proposition  of  coun- 
sel for  plaintiff  In  error  "that  there  could  be 
no  recovery  for  rents;  that  the  relation  of 
landlord  and  tenant  was  not  shown  to  exist; 
that  plaintiffs  In  error  were  shown  by  the  rec- 
ord to  be  trespassers;  and  that  rent  cannot 
be  predicated  upon  a  trespass,  but  can  cmly 
be  recovered  where  the  relation  of  landlord 
and  tenant  does  exish"  There  is  no  question 
of  rents  in  this  case.  The  action  of  forcible 
entry  and  detainer  or  of  unhiwful  detainer 
need  not  be  predicated  upon  the  relation  of 
landlord  and  tenant.    They  are  actions  to  re- 
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cover  damages  for  the  wrongful  taking  and 
withholding,  or  for  the  wrongful  withholding 
of  the  possession,  of  real  property.  The  dam- 
ages are  measured  under  the  statute  by  the 
rental  value  of  the  premises  withheld.  It  Is 
not  for  rents  the  action  Is  brought,  but  for  the 
possession  and  damages,  measured  by  the  ac- 
tual rental  value;  and  the  statute  measures 
the  damage  by  a  sum  equaling  double  the 
amount  of  such  rental  value.  Numerous  ob- 
jections are  urged  by  counsel  for  plaintiffs  In 
error  In  their  briefs  to  the  Instructions  given 
by  the  court  below,  and  to  the  action  of  the 
court  In  refusing  to  give  the  numerous  Instruc- 
tions asked  by  plaintiffs  in  error;  but  as  the 
instructions  given  by  the  court  correctly  stated 
the  theory  of  the  law  in  this  action,  as  herdn 
stated,  and  as  the  Instructions  refused  were 
predicated  upon  an  erroneous  theory  of  the 
law  In  this  case,  the  law  was  fah:ly  and  prop- 
erly stated  to  the  jury,  and  there  was  no 
error  committed  therein.  There  being  suflB- 
cient  evidence,  as  shown  by  the  record,  to 
authorize  the  jury  to  find  for  the  defendant 
In  error  upon  the  issues  in  this  cause,  the  law 
having  been  fairly  and  properly  stated  to  the 
Jury,  there  being  no  error  in  the  assessment 
of  damages,  and  the  judgment  being  clearly 
for  the  right  party,  It  Is  aflBrmed.  The  other 
Judges  concur. 


(5  Okl.  393) 

ST.  LOUIS  COMMISSION  CO.  v.  CALLO- 
WAY. 

(Supreme  Court  of  Oklahoma.     Feb.  12,  1897.) 
Oase-Mai>e— Time  for  Service. 
Where,  by  an  order  of  court,  time  is  given 
to  a  certain  day  within  which  to  serve  a  case- 
made  or  other  paper,  or  to  do  any  act  in  court 
practice,    the  time   allowed    includes   the    day 
named    as  the  close  of  the  period   prescribed. 
And  where  nn  order  was  made  Krantiiig  to  the 
6th  day  of  May,   1895,   to  make  and  serve  a 
case-made,  held,  that  such  case-made  was  served 
in  time  when  served  on  said  day. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Kay  county;  be- 
fore Justice  A.  G.  C.  Blerer. 

Action  by  the  St.  Louis  Commission  Com- 
pany against  J.  H.  Calloway.  Judgment  for 
plaintiff,  and  it  brings  error.     Affirmed. 

Exllne  &  Jacobus,  for  plaintiff  In  error. 
D.  J.  Donahoe,  for  defendant  In  error. 

TARSNET,  J.  This  case  stands  on  mo- 
tion to  set  aside  the  case-made  herein  for 
the  reason  that  said  case-made  was  not 
served  within  the  time  allowed  by  the  court 
therefor.  It  appears  from  the  record  that 
on  March  28,  18J»,  judgment  was  rendered 
In  said  cause  upon  a  verdict  of  a  jury  in  fa- 
vor of  the  plaintiff  in  error  for  the  sum  of 
$100  and  the  costs  of  the  action;  that  the 
court  thereupon,  on  said  day,  ordered  that 
the  plaintiff  In  error  have  30  days  in  which 
to  make  and  serve  a  case-made;  that  the 
defendant  In  error  have  15  days  to  suggest 


amendments  thereto,  the  case  to  be  settlea 
on  10  days'  notice.    Afterwards,  on  April  28, 
1895,  on  motion  of  attorney  for  plaintlfl  in 
error,  and  for  good  cause  shown,  it  was  or- 
dered by  the  court  that  the  time  for  makiog 
and   serving  a   case-made  be  ext^ided  to 
May  6,  1895.    Said  case-made  was  duly  8«v- 
ed  upon  the  attorney  for  defendant  in  error 
upon  May  6,  1895.     The  contention  of  the 
defendant  In  error  is  that  the  plaintiff  in  er- 
ror, having  been  given  to  May  6,  1895,  to 
make  and  serve  a  case-made,  and  said  aerr- 
ice  not  having  been  made  until  on  May  6, 
1895,  such  service  was  not  within  the  time 
allowed  by  the  court,  and  is  therefore  void. 
This  contention  cannot  be  sustained.    We 
are  cited  by  counsel  for  defendant  In  error 
to  Hartman  v.  RIngenberg  (Ind.  Sup.)  21  N. 
E.  464,  wherein  It  Is  said  that,  "when  time  is 
given  until  a  day  named  to  file  a  bill  of  ex- 
ceptions, a  blU  filed  on  the  day  named  Is 
not  within  the  time  fixed  for  the  filing."   A 
number  of  cases  show  this  to  be  the  rule  of 
the  state  of  Indiana,  but  we  think  the  con- 
templation of  such  an  order  of  court,  provid- 
ing time  to  a  certain  date  within  which  to 
do  an  act  In  court  practice,  such  as  the  fil- 
ing or  service  of  a  case-made  or  other  pa- 
pers. Includes  the  date  named  as  the  close 
of  the   period   prescribed.     Mining   Co.   v. 
Schrelner  (Mont.)  35  Pac.  878.    No  notice  Is 
required  by  the  statutes  to  be  given  the  de- 
fendant in  error  of  an  application  for  an  ex- 
tension of  time  In  which  to  make  and  serve 
a  case-made,   or  that  such   extension  has 
been  granted;   and  there  is  no  strength  hi 
the  suggestion  of  defendant  In  error  that, 
because  he  had  no  notice  of  the  application 
for  such  extension,  or  of  the  allowance  of 
the  order  extending  the  time,  he   was  not 
given  time  to  suggest  amendments,  and  that 
the  case  was  settled  and  signed  in  the  ab- 
sence of  the  defendant  In  error,  without  any 
notice  to  him  of  the  time  or  place  -where  the 
same  would  be  settled.     The  extension  of 
the  time  in  which  to  make  and  serve  a  case- 
made  carried  with  it  that  part  of  the  origi- 
nal order  allowing  15  days  after  such  cas*^ 
made  should  be  eerved  to  suggest   amei 
ments  thereto.    And  defendant  in  error 
Vi   days   after    May   6,    1895,    In     which 
suggest    amendments.      The    record    sho- 
that  h)ng  after  the  expiration   of    15   d; 
from  May  6,  189S,  when  the  case-made 
served,  namely,  on  June  17,  1895,  defenda: 
in  error  was  duly  served  with  notice  "th 
on  June  29,  1895,  at  eleven  o'clock  a.  m., ' 
as  soon  thereafter  as  counsel  could  be  heal 
the  plaintiff   in  error  would  apply    to  1j 
Judge  of  said  court  In  chambers,    at  Pen 
Noble  county,  Oklahoma  territory,    and  0 
sent  and  submit  to  the  said  Judge  for  seU( 
ment  the  case-made  as  served"  upon  the  i 
fendant  in  error  In  said  cause;  that  dcfc^ 
ant  in  error  had  from  May  6,  1895,  to  Ji 
29,    1895,   to   suggest   amendments    to    si 
case,  if  he  desired  to  suggest  any    ama 
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ments  thereto.    The  motion  to  dismiss  must 
be  denied. 

2.  Tijis  canse  was  tried  by  the  court  below 
with  a  Jury.  There  was  a  verdict  for  the 
plaintiff  in  error.  Not  having  recovered 
therein  the  amount  prayed  for  in  (ts  peti- 
tion, after  verdict,  it  moved  the  court  for  a 
Judgment  for  the  amount  prayed  for  in  said 
petition  non  obstante  veredicto,  which  mo- 
tion was  by  the  court  b^ow  overruled,  and 
Judgment  rendered  on  the  verdict  We  find 
no  error  calling  for  a  reversal  of  this  Judg- 
ment in  this  record.  There  was  evidence  to 
support  the  verdict,  and  this  court  will  not 
review  the  veMlct  of  the  Jury  or  the  find- 
ings of  the  cpurt  as  to  the  weight  or  stiffl- 
clency  of  the  evidence  upon  which  the  ver- 
dict was  based.  There  being  no  other  er- 
ror apparent  in  the  record,  assigned  for  re- 
versal, the  Judgment  of  the  court  below  will 
be  affirmed.  It  is  so  ordered.  The  other 
Judges  concur. 

(5  Okl.  57) 

BREWER  et  al.  v.  BLACK. 
(Supreme  Court  of  Oklahoma.    Feb.  12,  1807.) 

JVSTIOB'S  C!O0nT— Pl.BAnlNOS— FiNDISOS—  SorFi- 
CIENCY. 

1.  The  same  degree  ot  particularity  in  plead- 
ings is  not  required  in  actions  l)efore  a  justice 
Of  the  pence  that  is  regnired  in  other  courts. 
It  is  sufficient  if  the  bill  of  particulars  states 
in  n  plain  and  direct  manner  the  facts  consti- 
tutinfr  the  cause  of  action  or  the  claim  to  be 
set  off;  and  a  pleading  that  is  sufficient  in  a 
justice's  court  is  sufficient  in  the  district  court, 
where  the  cause  is  tried  de  novo,  upon  an  ap- 
peal. 

2.  A  general  finding  includes  the  finding  of 
all  necessary  facts  to  constitute  the  claim  of 
the  party  in  whose  behalf  the  judgment  is  ren- 
dered; and  upon  appeal  this  court  will  not  re- 
view the  evidence  upon  which  such  finding  was 
made  to  determine  its  sufficiency. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Lincoln  county;  be- 
fore Justice  Frank  Dale. 

Action  by  T.  L.  BlacI;  against  Brewer  & 
Stannard.  Judgment  for  plaintifT,  and  de- 
fendant brings  error.    Affirmed. 

P.  P.  Hillerman,  for  plaintiff  in  error.  L. 
E.  Payne,  for  defendant  in  error. 

TABSNEY,  J.  This  action  was  com- 
menced before  a  Justice  of  the  peace,  where 
the  plaintiff  had  Judgment  for  the  sum  of 
$58  and  costs,  from  which  Judgment  the 
defendant  appealed  to  the  district  court  of 
Lincoln  county,  where  the  canse  was  tried 
de  novo,  and  Judgment  was  rendered  in  fa- 
vor of  the  plaintiff  and  against  the  defend- 
ant thereon,  on  November  14,  1894,  for  the 
sum  of  $90.62  and  costs  of  suit;  and  there- 
upon, after  the  filing  and  overruling  of  a 
motion  for  a  new  trial  therein,  the  cause 
was  duly  appealed  to  this  court;  and  the 
errors  assigned  for  reversal  are  that  the 
court  erred  in  refusing  to  sustain  a  demur- 
rer to  plaintiff's  bill  of  particulars;  that  the 

47  p.-eo 


court  erred  In  the  assessment  of  the  amount 
of  the  damages;  that  the  decision  of  the 
court  was  not  sustained  by  sufficient  evi- 
dence; and  that  the  decision  of  the  court 
was  contrary  to  law. 

The  action  was  commenced  by  the  defend- 
ant In  error  to  recover  of  plaintiff  in  error 
certain  commissions  claimed  for  selling  cer- 
tain nursery  stock  under  a  contract  therefor 
between  the  plaintiff  and  the  defendant,  and 
also  for  work  and  labor  done  and  performed 
by  plaintiff  for  defoidant,  at  defendant's  re- 
quest. The  bill  of  particulars  filed  in  the 
cause  alleged:  That  the  defendant.  Brewer 
&  Stannard,  was  a  co-partnership  and  pro- 
prietors of  the  Ottawa  Star  Nursery,  at  Ot- 
tawa, Kan.,  and  doing  business  in  the  terri- 
tory of  Oklahoma.  That  on  the  29th  day  of 
May,  1893,  a  certain  salesman's  contract, 
bearing  date  of  that  day,  which  was  to  said 
bill  of  particulars  annexed,  marked  "Exhibit 
A,"  and  made  a  part  thereof,  was  made  and 
entered  into  by  and  between  the  plaintiff 
and  defendant.  By  the  terms  of  said  con- 
tract, the  plaintiff  was  to  act  as  salesman 
for  the  defendant,  in  the  sale  of  nursery 
stock,  and  to  devote  his  whole  time  and  at- 
tention thereto,  and  comply  with  and  carry  out 
all  Instructions  given  him  by  said  defendaut 
for  such  time  as  It  should  be  deemed  mu- 
tually advantageous  for  both  parties;  and 
said  contract  provided  that  said  plaintiff 
should  sell  at  prices  given  him  by  the  de- 
fendant,' and  not  deviate  therefrom.  That, 
In  consideration  of  the  faithful  performance 
of  said  contract  by  plaintiff,  the  defendant 
agreed  to  pay  for  such  service  at  the  rate 
of  27%  per  cent,  commission  on  all  good  or- 
ders sold  for  cash  on  delivery,  and  so  de- 
livered; 12^  per  cent,  of  this  commission  to 
be  advanced  and  become  payable  at  any 
time  after  the  orders  were  received  and  ac- 
cepted by  the  defendant.  It  was  also  stipu- 
lated in  said  contract  that  all  losses  sus- 
tained by  the  defendant  caused  by  verbal 
contracts  made  by  said  plaintiff  for  the  sale 
of  such  stock,  outside  of  written  or  printed 
orders,  or  in  violation  of  instructions,  should 
be  retained  by  the  defendant  out  of  any 
amount  due  to  the  plaintiff  under  said  con- 
tract The  bill  of  particulars  further  al- 
leges that  there  was  then  due  and  owing  to 
plaintiff  from  defendaut  on  said  contract 
for  commissions  as  aforesaid,  the  sum  of 
$80,  and,  for  work  and  labor  done  and  per- 
formed for  said  defendant,  the  sum  of  $11. 
To  this  bill  of  part'culars  the  defendant  de- 
murred, and  said  demurrer  was  by  said  Jus- 
tice of  the  peace  overruled;  whereuijon  the 
defendants  filed  their  counterclaim  in  said  ac- 
tion, claiming  that  in  violation  of  the  terms 
of  said  contract,  the  plaintiff  had  sdld  large 
amounts  of  nursery  stock,  at  prices  less  than 
those  given  to  biim  by  said  defendaut,  in  the 
regular  price  list  furnished  by  defendant  to 
plaintiff,  and  asked  a  recovery  against  the 
plaintiff  for  the  amount  for  which  said  goods 
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were  sold,  less  tban  the  said  price  list  there- 
of. Defendant's  demurrer  to  plaintiff's  bill 
of  particulars  was  presented  and  argued  to 
the  district  court,  and  was  by  said  court 
overruled;  and,  the  parties  having  waived 
a  trial  by  Jury,  the  cause  was  submitted  to 
and  tried  by  said  court. 

We  thinlc  the  bill  of  particulars  sufficient- 
ly and  fully  set  forth  a  cause  of  action,  and 
that  the  demurrer  was  rightfully  overruled. 
The  same  degree  of  particularity  In  plead- 
ings is  not  required  in  actions  before  a  Jus- 
tice of  the  peace  that  Is  required  In  other 
courts.  It  is  sufficient  If  the  bill  of  particu- 
lars states  in  a  plain  and  direct  manner  the 
facts  constituting  the  cause  of  action  or  the 
claim  to  be  set  oft.  There  was  evidence  In 
the  record  to  sustain  the  findings  of  the  dis- 
trict court  that  the  plaintiff  below  was  enti- 
tled to  recover  upon  the  items  claimed  and 
stated  In  his  bill  of  particulars,  and  also  evi- 
dence tending  to  establish  the  fact  that  if 
the  plaintiff  below.  In  selling  and  disposing 
of  said  nursery  stock,  violated  that  clause 
of  the  contract  which  provided  that  he 
should  sell  at  prices  given  him  by  the  de- 
fendant, and  not  deviate  therefrom,  such 
deviation  from  the  terms  of  said  contract 
was  ratified  and  a^roved  by  the  defend- 
ant. After  they  Icnew  that  plaintiff  was 
selling  at  less  than  the  price  list,  and  after 
they  had  been  Informed  by  him  that,  unless 
he  was  permitted  to  sell  at  prices  less  than 
those  mentioned  In  said  list,  he  could  not 
malce  sales,  and  would  have  to  abandon  the 
business,  they  continued  to  receive  and  ap- 
prove orders  from  him,  and  to  allow  and 
pay  the  advance  commissions  provided  for 
in  the  contract  We  hold  that  this  would 
constitute  a  ratification  of  the  acts  of  the 
agent  in  departing  from  the  terms  of  the 
contract,  and  that  the  defendant  would 
thereby  be  estopped  from  claiming  any  dam- 
ages on  account  thereof.  The  cause  having 
been  tried  by  the  court,  and  there  being  a 
general  finding  by  the  court,  such  finding 
includes  a  finding  of  all  the  necessary  facts 
to  constitute  the  claim  of  the  party  in  whose 
behalf  the  Judgment  is  rendered;  and  we 
cannot  review  the  same,  or  review  the  evi- 
dence upon  which  such  finding  was  made 
to  determine  Its  sufficiency.  There  being 
no  error  In  this,  rec(M:d,  the  Judgment  of  the 
court  below  must  be  affirmed.  It  is  so  or- 
dered.   The  other  Judges  concur. 


(6  Okl.  225) 

BOARD  OF  EDUCATION  OF  CITY  OF 
POND  CREEK  v.  BOYBR,  Coun- 
ty Superintendent. 

(Supreme  Court  of  Oltlahoma.    Feb.  12, 1897.) 

humcifal  corpokatio:7s  —  scrooi.  districts  — 
Annexation— Pkesumption. 
1.  The  board  of  education  of  a  city  of  the 
first  class  has  authority,  upon  application  to  it 
by  a  majority  of  the  electors  of  the  adjacent 
territory,  to  attach  such  territory  to  the  city 
for  school  purposes. 


2.  Where  a  petition  signed  by  persons  who 
state  that  they  are  electors  of  the  territory 
adjncent  to  a  city  is  presented  to  the  board  of 
education  of  a  city  of  the  first  class  to  havo 
such  adjacent  territory  attached  to  the  city  for 
scliool  purposes,  and  the  board  acts  upon  the 
petition,  and  orders  the  territory  mentioned  in 
the  petition  to  be  attached  to  the  city  for  school 
purposes,  and  an  entry  is  made  of  this  action 
upon  the  journal  of  the  board,  the  law  pre- 
sumes that  the  board  of  education  made  the  or- 
der of  attachment  regularly,  and  made  it  only 
upon  its  being  ascertained  that  the  petition 
was  signed  by  a  majority  of  the  electors  of 
such  adjacent  territory;  and  this  presumption 
stands  as  evidence  of  the  fact  until  overcome 
by  proof. 

3.  Where  territory  adjacent  to  a  city  of  the 
first  class  has  been  duly  attached  to  such  city 
for  school  purposes,  the  county  superintendent 
has  no  power  to  detach  such  territory,  and  at- 
tach it  to  another  school  district,  and,  if  she 
attempts  to  do  so,  she  may  be  enjoined  from  so 
doing  by  the  board  of  education  of  the  city  dis- 
trict. 

(Syllabus  by  the  Court) 

Appeal  from  district  court.  Giant  county; 
before  Justice  John  L.  McAtee. 

Action  of  Injunction  by  the  board  of  educa- 
tion of  the  city  of  Pond  Creek  against  Prances 
Boyer,  county  superintendent  to  restrain  her 
from  detaching  one  half  section  of  land  from 
the  plalntlfTs  school  district  and  attaching  it 
to  an  adjoining  district.  Judgment  was  had 
for  the  defendant,  from  which  the  plalntUt  ap- 
peals.   Reversed. 

W.  H.  Taylor,  for  plaintiff  In  error.  A.  M. 
Mackey,  for  defendant  in  error. 


BIERER,  J.  On  the  21st  day  of  June,  1805. 
the  plaintiff  board  of  education  instituted  its 
suit  in  the  district  court  of  Grant  county  to 
enjoin  the  defendant  in  error,  as  county  su- 
perintendent from  detaching  the  N.  %  of  sec- 
tion 11,  township  25  N.,  of  range  6  W.  of  the 
Indian  meridian,  in  Grant  county,  Oklahoma 
Territory,  from  the  schocd  district  of  the  city  of 
Pond  Creek,  whloh  was  school  district  No.  90, 
and  attaching  the  same  to  an  adjoining  school 
district— No.  103— of  said  cotmty.  The  essen- 
tial facts,  as  shown  and  undisputed,  are  that 
on  the  14th  day  of  November,  1893,  the  gov- 
ernor of  the  territory  of  Oklahoma  issued  his 
proclamation,  as  authorized  by  law.  Incorpo- 
rating the  government  town  site  of  Round 
Pond,  the  county  seat  of  then  L,  now  Grant 
county,  as  a  city  of  the  first  claas,  under  the 
name  of  the  city  of  Pond  Creek.  In  Janu- 
ary, 1894,  the  county  superintendent  divided 
the  county  Into  120  school  districts,  forming 
district  No.  90  from  the  territory  covered'  by 
the  city  of  Pond  Creek  and  the  lands  sur- 
rounding the  same,  within  one-half  mile  there- 
of, and  also  extending  a  mile  further  on  the 
north  to  the  Salt  Fork  of  the  Arkansas  river. 
In  this  district  so  formed,  school-district  offi- 
cers, consisting  of  director,  clerk,  and  treas- 
urer, were  elected  as  for  a  country  district 
These  officers  qualified,  opened  schools,  pur- 
chased furniture  and  supplies,  employed  teach- 
ers, and  incurred  an  indebtedness  amounting 
to  $1,964.     They  subsequentiy  resigned,  and 
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the  board  of  education  of  the  city  of  Pond 
Creek  became  theh*  successors,  assumi^d  the 
Indebtedness  of  the  district,  and  issued  the  war- 
rants of  the  board  of  education  therefor.  On 
the  22d  day  of  September,  18&4,  a  petition  was 
presented  to  the  lx>ard  of  education  of  the  city 
of  Pond  Creek  by  persons  who  signed  them- 
selves as  residents  and  electors  of  territory 
ij-equested  to  be  attached  to  the  city  of  Pona 
Creek  for  school  purposes,  the  petition  giving 
their  names,  and  the  quarter  section  of  land 
on  which  each  resided.  The  petition  asked 
that  all  the  territory  Included  within  original 
district  No.  90,  and  adjoining  Pond  Creek,  be 
attached  to  the  city  of  Pond  Creek  for  school 
purposes.  The  territory  asked  to  be  attach- 
ed to  the  city  for  school  purposes  comprised  ID 
quarter  sections  or  fractk>nal  quarters  of  land, 
and  was  signed  by  16  different  persons.  On 
the  consideration  of  this  petition,  a  inajority 
of  the  members  of  the  board  being  present  on 
that  day,  as  the  record  recites,  "the  petition  of 
electors  of  adjacent  territory  to  be  attached 
to  the  city  of  Pond  Creek  for  school  purposes 
was  read  by  the  clerk.  On  motion,  the  above- 
named  territory  was  attached  by  unanimous 
vote  of  the  board."  On  the  12th  day  of  Janu- 
ary, 1895,  the  defendant  county  superintendent 
made  an  order  detaching  the  land  now  in  con- 
troversy, to  wit,  the  N.  %  of  section  11,  town- 
ship 25  N.,  of  range  6  W.,  from  the  city  school 
district,  and  attaching  it  to  school  district  No. 
103,  lying  to  the  south.  As  shown  by  the  map 
attached  to  the  record,  the  city  of  Pond  Creek 
covers  one  half  section  of  land.  The  north- 
east quarter  of  section  11,  referred  to,  ad- 
joins the  west  half  of  Pond  Creek  on  the 
south,  and,  of  course,  the  northeast  corner  of 
the  northwest  quarter  of  section  11  is  the 
southwest  comer  of  the  city  of  Pond  Creek. 
The  board  of  education  appealed  from  this  or- 
der to  the  board  of  county  commissioners  of 
the  county,  and  the  order  of  the  county  super- 
intendent was  vacated.  On  the  12th  day  of 
June,  1895,  the  county  superintendent  made 
an  order,  on  the  application  of  homesteaders 
having  entries  on  these  two  quarter  sections  of 
land,  again  detaching  It  from  the  school  dis- 
trict of  the  city  of  Pond  Creek,  and  attaching 
It  to  school  district  No.  103.  This  action  was 
then  brought  to  restrain  the  county  superin- 
tendent from  further  proceeding  to  carry  out 
such  order,  or  detaching  this  land  from  the 
school  district  of  the  city  of  Pond  Creek. 

There  is  but  one  question  necessary  to  be 
considered  by  us;  that  Is,  was  the  order  de- 
taching these  lands  from  the  city  school  dis- 
trict valid?  It  Is  the  direct  question  at  is- 
sue, and  Is  answered  by  the  consideration  and 
determination  of  two  other  questions:  First. 
When,  under  section  5832  of  the  school  law  of 
this  territory,  an  order  Is  made  by  the  board  of 
education  of  a  city  of  the  first  class,  on  ap- 
plication to  the  board  by  the  electors  and  res- 
idents of  territory  adjacent  to  the  city,  to  at- 
tach such  territory  to.  the  city  for  school  pur- 
poses, is  It  to  be  presumed  that  the  petition 
was  signed  by  a  majority  of  the  electors  of 


such  territory,  or  Is  the  order  to  be  held  In- 
valid unless  It  appears  of  record,  or  is  proven 
as  a  fact,  that  the  petition  was  signed  by  a 
majority  of  such  electors?  Second.  When  ter- 
ritory adjacent  to  a  city  of  the  first  class  has 
been  attached  to  such  city  for  schoiol  purposes, 
has  the  county  superintendent  then  power  to 
make  an  order  detaching  such  territory  from 
the  city  school  district? 

We  proceed  to  the  determination  of  these 
questions  in  their  order.  .  The  board  of  edu- 
cation of  the  city  of  Pond  Creek  had  the  power 
to  attach  all  the  lands  named  In  the  petition 
presented  to  it'  to  the  city  for  school  purposes 
If  the  petition  was  signed  by  a  majority  ot 
the  electors  of  such  territory,  although  a  part 
of  the  land  did  not  Immediately  adjoin  the 
city  limits,  the  lands  being  a  part  of  the  en- 
thre  body  attached  to  the  city  for  school  pur- 
poses. School  Dist.  V.  Long,  2  Okl.  460,  37 
Pac.  601.  A  petition  was  presented  to  the 
board,  setting  out  and  describing  the  lands 
asked  to  be  attached,  which  petition  included 
'the  lands  in  controversy.  This  petition  was 
signed  by  numerous  persons  who  stated  that 
they  were  electors  of  this  adjacent  territory. 
The  board  acted  upon  the  petition,  and  made 
an  order  attaching  the  territory  named  in  the'' 
petition  to  the  cit^  of  Pond  Creek  for  school 
purposes.  It  is  stated  in  the  brief  of  plain- 
tiff in  error  ttiat  the  district  court  rendered 
judgment. against  the  plaintiff  for  the  reason 
that  the  journal  of  the  board  of  education  did 
not  show  that  there  had  been  evidence  pro- 
duced before  the  board  to  prove  that  this  pe- 
tition was  signed  by  a  majority  of  the  electors 
of  the  adjacent  territory,  and  from  the  brief 
of  counsel  for  defendant  in  error  it  would 
seem  that  this  was  his  only  contention.  There 
is  nothing  In  section  5S32  which  gives  to  boards 
of  education  of  cities  of  the  first  class  author- 
ity to  attach  to  the  city  territory  outside  oi 
the  city  limits,  and  adjacent  thereto,  for  Bcbool 
purposes,  which  requires  that  the  journal 
should  show  that  evidence  was  produced  to 
prove  that  the  petition  for  such  attachment 
was  signed  by  a  majority  of  the  electors  of 
the  territory  to  be  attached.  The  require- 
ment of  the  law  is  that  the  petition  shall  be 
signed  by  a  majority  of  the  electors,  not  that 
it  should  appear  upon  the  journal  that  evi- 
dence was  produced  to  prove  that  It  was  so 
signed.  It  must  exist  as  a  tact  that  the  pe- 
tition Is  signed  by  a  majority  of  the  electors 
before  the  board  has  power  to  make  the  at- 
tachment. It  is  the  duty  of  the  board,  then, 
to  issue  an  order  attaching  the  territory,  and 
to  have  the  same  entered  upon  the  journal. 
The  journal,  as  It  appears  in  this  record, 
shows  that  the  order  approving  the  petition 
and  attaching  the  territory  as  named  in  the 
petition  was  made,  and  this  was  by  the  clerk 
entered  upon  the  journal.  There  was  no  evi- 
dence whatever  offered  by  the  defendant  to 
show  that  this  petition  was  not  signed  by  a 
majority  of  the  electors  of  the  attached  terri- 
tory. 

Was  It  necessary,  in  such  a  case,  for  the 


Digitized  by 


Google 


1092 


47  PACIFIC  EEPOKTER. 


(OU. 


Journal  of  fhe  board  of  education^  to  show  that 
evidence  was  produced  proving  that  the  peti- 
tion was  signed  by  a  majority  of  these  elect- 
ors, or  was  It  necessary  for  the  plaintiff  to 
prove  as  a  fact  In  the  district  court  that  the 
petition  was  so  signed?  We  think  not.  The 
statute  gives  the  board  of  education  power  to 
make  the  attachment  to  the  city,  for  school 
purposes,  of  adjacent  territory,  upon  a  petition 
signed  by  a  majority  of  the  electors  thereof. 
The  board  in  this  case  did  liave  a  .petition  pre- 
sented to  it  It  did  'act  upon  the  petition. 
And  it  did  make  an  order  attaching  this  terri- 
tory to  the  city  for  school  purposes,  and  the 
order  was  entered  upon  the  Journal.  What 
more  can  be  required  to  make  a  prima  facie 
showing  of  the  validity  of  this  order?  And, 
if  nothing,  then  the  prima  f&cle  showing  be- 
comes at>8olute,  unless  there  is  something  pre- 
sented to  overcome  it,  which  was  not  done  in 
this  case.  The  law  presumes  the  validity 
and  regrularity  of  the  official  acts  of  public 
officers  within  the  line  of  their  official  duty, 
as  it  does  the  legality  of  the  acts  of  private 
persons;  and  this  presumption  obtains,  until 
overcome  by  proof,  as  to  all  acts  involving  the 
•  performance  of  ministerial  or  administrative 
duties,  except  in  cases  where  it  is  sought  to 
take  away  personal  rights  of  a  citizen,  or  de- 
prive him  of  his  property,  or  place  a  charge  or 
lien  thereon.  None  of  these  exceptions  ap- 
pear in  this  case.  It  is  simply  a  question 
whether  this  territory  Is  a  part  of  one  school 
district  or  of  another;  purely  a  public  ques- 
tton,  iu  which  no  private  or  property  rights 
are  involved. 

As  to  the  presumprion  to  be  indulged  in 
favor  of  the  validity  of  the  acts  of  persons 
in  the  performance  of  private  or  corporate 
duties,  It  Is  said  by  that  able  Jurist  Mr.  Jus- 
tice Story,  whose  decisions  are  replete  with 
authorities  In  support  thereof,  In  the  case 
of  Bank  v.  Dandrldge,  12  Wheat.  70,  that: 
"By  the  general  rules  of  evidence,  presump- 
tions are  continually  made  in  cases  of  pri- 
vate persons  of  acts  even  of  the  most  solemn 
nature,  when  those  acts  are  the  natural  re- 
sult or  necessary  accompaniment  of  other 
circumstances.  In  aid  of  this  salutary  prin- 
ciple, the  law  itself,  for  the  purpose  of 
strengthening  the  Infirmity  of  evidence,  and 
upholding  transactions  intimately  connected 
with  the  public  peace  and  the  security  of  pri- 
vate property,  indulges  its  own  presump- 
tions. It  presumes  that  every  man.  In  his 
private  and  official  character,  does  his  duty, 
until  the  contrary  is  proved.  It  will  pre- 
sume that  all  things  are  rightly  done,  unless 
the  circumstences  of  the  case  overturn  this 
presumption,  according  to  the  maxim,  'Om- 
nia prsesumuntur  rite  et  solemnltur  esse 
acta,  donee  probetur  in  contrarlum.'  Thus 
It  will  presume  that  a  man  acting  in  a  pub- 
lic office  has  been  rightly  appointed;  that 
entries  found  in  public  books  have  been 
made  by  the  proper  officer;  that,  upon  proof 
of  title,  matter  collateral  to  that  title  shall 
be  deemed  to  have  been  done,— as,  for  in- 


stance. If  a  grant  or  feoffment  has  been  de- 
clared on,  attornment  will  be  intended,  and 
that  deeds  and  grants  have  been  accepted, 
which  are  manifestly  for  the  benefit  of  the 
party.  The  books  on  evidence  abound  with 
instences  of  this  kind,  and  many  of  tbem 
will  be  found  collected  in  Mr.  Starkie's  late 
valuable  treatise  on  Evidence.  3  Starkle, 
Ev.  pt  4,  1234,  1211,  1248,  and  note  1250  et 
seq.  The  same  presumptions  are,  we  think, 
applicable  to  corporations.  Persons  acting 
publicly  aa  officers  of  the  corporation  are 
to  be  presumed  rightfully  in  office;  acts  done 
by  the  corporation  which  presuppose  the 
existence  of  other  acts  to  make  them  legally 
operative  are  presumptive  proofs  of  the  lat- 
ter. Grants  and  proceedings  beneficial  to 
the  corporation  are  presumed  to  be  accept- 
ed; and  slight  acte  on  their  part,  which  can 
be  reasonably  accounted  for  only  upon  the 
supposition  of  such  acceptance,  are  admit- 
ted as  presumptions  of  the  fact"  This  de- 
cision has  been  a  leading  case  ever  since  It 
was  written  whenever  and  wherever  the 
question  has  been  presented  and  fully  con- 
sidered in  this  country  as  to  the  presump- 
tions to  be  made  In  favor  of  the  regularity 
of  the  acte  of  public  officers.  In  the  case  ot 
Oelpcke  v.  City  of  Dubuque,  1  Wall.  221. 
the  question  was  as  to  whether  or  not  the 
Indebtedness  on  which  the  suit  was  brought 
had  been  authorized  by  the  consent  of  two- 
thirds  of  the  electors  as  required  by  law. 
On  the  question  the  court  said:  "Where  suit 
is  brought  on  a  c<mtract  made  by  a  dty, 
where  the  laws  regulating  it  require  the 
consent  of  two-thirds  of  ite  electors  to  val- 
idate debts  for  borrowed  money,  such  con- 
sent need  not  be  averred  on  the  plaintiff's 
part.  If,  with  such  sanction,  the  debt  would 
be  obligatory,  the  sanction  will,  primarily, 
be  presumed.  Ite  nonexistence,  if  it  does  not 
exist,  is  matter  of  defense,  to  be  shown  by 
the  defendant"  In  Rankin  v.  Hoyt  4  How. 
327,  the  question' was  as  to  whether  the  ap- 
praisers who  had  acted  in  the  matter  tiad 
done  so  upon  the  request  of  the  collector, 
which  request  was  a  prerequisite  to  their 
action.  The  court  said:  "Although  It  was 
necessary  for  the  collector  to  request  the 
appraisers  to  act  and  no  such  request  ap- 
pears in  the  record,  yet  the  legal  presump- 
tion is  that  the  collector  and  appraisers  did 
their  duty,  he  requesting  their  action  and 
they  complying."  In  Ward's  Lessee  v.  Bar^ 
rows,  2  Ohio  St.  242,  the  question  aroee  a» 
to  the  validity  of  a  sale  of  land  for  taxes, 
and  it  was  urged  that  the  sale  was  Invalid, 
because  it  did  not  affirmatively  appear  tn 
the  auditor's  record  that  the  delinquent  list 
was  sworn  to  by  the  collector,  as  required 
by  law,  and  on  the  question  the  court  said: 
"In  favor  of  the  acts  of  public  ofl3cers,  the 
law  will  presume  all  to  have  been  rightly 
done,  unless  the  circumstences  of  the  case 
overturn  this  presumption;  and  consequent- 
ly, as  stated  by  the  supreme  court  of  tbe 
United  Stetes  in  Bank  of  the  United  States 
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T.  Dandridge,  12  Wheat  70,  'acts  done 
wlilcb  presuppose  the  existence  of  other  acts 
to  make  them  legally  operative  are  pre- 
anrnpUve  proofs  of  the  latter.'  The  act  of 
the  county  auditor  In  allowing  credit  and 
making  the  certificate,  which  could  only  l>e 
lawfully  done  after  the  delinquent  list  had 
been  verified  by  the  collector.  Is  presumptive 
proof  that  the  oath  had  been  administered 
by  the  auditor  to  the  collector."  The  same 
doctrine  was  reaffirmed  in  Coombs'  Lessee 
T.  Lane,  4  Ohio  St.  112.  The  question  was 
again  before  the  supreme  court  of  Ohio  in 
the  case  of  The  Northern  Indiana  v.  Milliken, 
7  Ohio  St  384,  where  the  question  arose  as 
to  the  validity  of  an  act  of  the  legislature 
which  conferred  Judicial  powers  upon  may- 
ors of  cities.  The  constitution  of  the  state 
required  that  such  act  should  be  passed  by 
a  vote  of  two-thirds  of  all  the  persons  elect- 
ed to  each  house  of  the  general  assembly. 
On  the  question  the  court  said:  "It  is  true, 
however,  as  contended  by  counsel  for  plain- 
tiff In  error,  that,  in  order  to  the  validity  of 
t^ose  portions  of  the  act  referred  to,  which 
establish  and  confer  Judicial  powers  on  the 
mayors  of  cities,  the  act  must  have  been 
passed  by  the  concurring  vote  of  two-thirds 
of  all  the  members  elected  to  each  house  o1 
the  general  assembly.  This;  however,  in  the 
absence  of  all  showing  in  the  record  to  the 
contrary,  we  will  presume  to  have  been 
done;  and  the  record  is  silent  on  the  sub- 
ject. It  is  not  to  be  presumed  that  the  pre- 
siding officers  of  the  two  houses  of  the  leg- 
islature would  sign  and  promulgate  an  act 
as  duly  passed  into  a  law,  unless  it  bad 
received  the  vote  which  the  constitution  re- 
quires." See,  also,  in  support  of  the  con- 
clusion we  reach.  Downing  v.  City  of  Milton- 
vale  (Kaa.  Sup.)  14  Pae.  281;  City  vt  SeatUe 
V.  Doran  (Wash.)  32  Pac.  105;  Mathews  v. 
Buckingham,  22  Elan.  166.  There  being 
nothing  to  show  that  this  petition  was  not 
signed  by  a  majority  of  the  electors  of  the 
attached  t»ritory,  the  presumption  neces- 
sarily follows  that  it  was  so  signed,  and  val- 
idates the  attachment. 

This  territory  having  been  attached  to  the 
city  for  schQol  purposes,  did  the  county  super- 
intendent have  authority  to  detach  it?  Sec- 
titm  5760  gives  the  county  superintendent  the 
power,  and  makes  it  his  duty,  to  divide  the 
county  into  a  convenient  number  of  school 
districts,  and  to  change  such  districts  when 
the  interests  of  the  inhabitants  thereof  re 
quire  it,  under  certain  regulations  prescribed 
in  the  section.  Docs  this  give  him  power  to 
change  the  boundary  of  a  school  district  of  a 
city  of  the  first  class,  where  outlying  territory 
has  been  attached  thereto  for  school  purposes? 
A  city  of  the  first  class,  by  section  5831,  con- 
stitutes a  separate  school  district;  and  by 
section  5832,  as  we  have  aeen,  the  board  of 
education  of  such  school  district  of  a  city  of 


the  first  dass  has  power  to  attach  adjacent 
territory,  lying  outside  of  the  city.  These  lat- 
ter provisions,  we  think,  are  a  limitation  upon 
the  general  authority  given  to  a  county  super- 
intendent by  section  5760;  and,  although  sec- 
tion 5760  Is  not,  in  its  terms,  limited  to  country 
districts,  it  must  be  so  held  to  have  been  with- 
in the  intention  of  the  legislature.  In  order  to 
give  full  eflTect  to  sections  5831  and  5832.  As 
to  the  boundaries  of  city  school  districts,  it 
was  evidently  the  Intentton  of  the  legislature 
that  the  boundary  of  (he  city  should  be  the 
boundary  of  the  school  district  excepting  that 
the  board  of  education  might  determine  to 
take  in  outside  adjacent  territory  upon  proper 
application.  This  application  'was  not  to  be 
presented  to  the  county  superintendent,  not 
does,  the  section  providing  for  it  authorize  or 
require  the  county  superintendent  to  perform 
any  duty  whatever  In  the  premises.  The  ap- 
plication is  to  the  board  of  education  of  the 
city,  and  it  determines  the  question.  It  would 
be  useless  to  say  that  the  board  of  education 
of  a  city  oould  attach  adjacent  territory,  and 
that  "such  territory  shaU,  from  the  date  of 
such  ordor,  be  and  compose  a  part  of  such  city 
for  school  purposes  only,"  as  Is  provided  by 
the  section  giving  authority  for  such  attach- 
ment If  the  county  superintendent  could  Im- 
mediately turn  around  and  detach  the  attach- 
ed territory.  Sections  5760,  5831,  and  5832 
of  our  statute  were  substantially  adopted  from 
the  school  law  of  Kansas,  there  being  no 
amendments  In  the  adoption  here  In  any  par- 
ticular which  affects  the  question  before  ua; 
and  in  the  case  of  Stewart  v.  Adams  (Kan. 
Sup.)  32  Pac.  122,  the  supreme  court  of  that 
state  held  that  territory  outside  of  the  llmits- 
of  a  city  could  not  be  attached  to  the  city 
school  district  by  order  of  the  county  superin- 
tendent but  could  be  attached  only  in  the 
manner  prescribed  by  the  section  of  the  stat- 
ute of  that  state  which  is  the  same  as  section 
5832  of  the  Statutes  of  this  territory.  Now, 
If  the  general  section  giving  the  county  super- 
intendent power  to  form  school  districts  and  to 
change  the  boundaries  thereof  could  not  be 
held,  as  against  the  other  provisions,  to  give 
the  county  superintendent  power  to  attach  out- 
lying territory  to  a  city  for  school  purposes, 
it  most  necessarily  follow  that  such  provision 
could  not  give  the  superintendent  power  to  de- 
tach teritory  that  had  been  properly  attached. 
We  hold,  therefore,  that  the  territory  in  ques- 
tion having  been  once  legally  attached  to  the 
city  of  Pond  Creek  for  school  purposes,  the 
county  superintendent  had  no  authority  what- 
ever to  detach  it  and  the  district  court  should 
have  enjoined  her  from  any  further  interfer- 
ence in  the  matter.  The  Judgment  of  the 
court  below  is  reversed,  and  remanded,  with 
directions  to  enter  Judgmentmaking  the  injune 
tion  perx)etual  at  the  costs  of  defendant  All 
the  Justices  concurring  excepting  McATEB,  J., 
who  tried  the  case  below,  not  sitting. 
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SCHWEIZER  T.  TERRITORY. 

(Supreme  Court  of  Oklnhoma.     Feb.  12,  1897.) 

OaMINO— INDICTHBNT — STATUTE — £XACTMENT. 

1.  An  indictment  under  article  56,  c.  25,  St. 
1803  (Gambling  Lawa),  charging  that  tlie  de- 
fendant did  nnlawf  ally  play  at  a  game  of  cards 
for  money,  to  wit,  a  game  commonly  called 
"poker,"  is  suf&cient,  and  it  is  unnecessary  in 
such  an  indictment  to  allege  the  nature  or  cir- 
cumstances of  the  game,  or  the  person  or  per- 
sons with  whom  it  was  played. 

2.  Where  there  is  no  constitutional  provision 
requiring  the  legislature  to  read  a  bill  upon  dif- 
ferent days,  or  in  any  particular  manner,  the 
validity  of  a  statute  is  not  affected  by  the  fact 
that  a  provision  of  the  law,  requiring  that  ev- 
ery bill  be  read  on  three  separate  days,  the  first 
two  readings  being  by  title  if  desired,  and  the 
reading  on  its  final  passage  being  by  sections, 
was  suspended  by  a  vote  of  less  than  two-thirds 
of  the  members  present,  as  required  by  the  sec- 
tion of  the  law  requiring  such  reading.  St. 
1893,  c.  46,  S  17.  Such  a  provision  is  merely 
a  rule  directing  the  conduct  of  the  l^slative 
body,  and  an  act,  when  passed  and  signed  by 
the  governor,  is  not  invalid  because  the  legisla- 
ture failed  or  refused  to  observe  such  rule. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Canadian  coun- 
ty;  before  Justice  John  H.  Burf(M:d. 

Jacob  Schwelzer  was  convicted  of  gaming, 
and  brings  error.    AiSrmed. 

W.  H.  Criley,  for  plaintiff  In  error. 

BIERER,  J.  Plaintiff  In  error  was  Indict- 
ed and  convicted  In  the  district  court  of  Ca- 
nadian county  under  our  statute  against  gam- 
bling. The  Indictment  charged  that  on  the 
ISth  day  of  May,  1894,  in  Canadian  county, 
OkL,  the  defendant  "did  unlawfully  play  at 
a  game  of  cards  for  money,  to  wit,  a  game 
commonly  called  'poker,'  contrary  to  the  stat- 
ute," etc.  The  defendant  claims  that  this  In- 
dictment was  Insufficient,  In  that  it  did  not 
Inform  the  defendant  of  the  particular  act  he 
was  called  upon  to  defend  himself  against. 
The  crime  charged  Is  a  statutory  misdemean- 
or, and  the  language  of  the  indictment  covers 
all  the  material  elements  of  the  crime  as  defin- 
ed in  the  section  prohibiting  It.  Reading  the 
statute  as  applicable  to  this  particular  class 
of  gambling,  It  places  a  punishment  upon  any 
one  who  plays  poker  with  cards,  dice,  or  any 
device,  for  money,  checks,  credits,  or  any  rep- 
resentative of  value.  All  of  the  elements  and 
conditions  constituting  this  offense  as  defined 
In  thestatute  are  charged  against  this  defend- 
ant, and  It  was  not  necessary  to  give  the  par- 
ticulars of  the  offense  as  they  might  be  proven 
by  the  evidence  on  the  trial.  The  statute 
nam^  and  prohibits  this  particular  game  of 
poker,  and  It  was  unnecessary  that  the  Indict- 
ment should  state  any  of  the  particulars  of 
the  game,  or  the  person  or  persons  with  whom 
it  was  played.  Whart  Cr.  PI.  §  155;  Schil- 
ling V.  Territory  (Wash.  T.)  5  Pac.  926;  State 
v.  Light  (Or.)  21  Pac.  132. 


The  defendant's  conviction  Is  also  ppposed 
because,  as  It  Is  claimed,  article  56,  c.  25,  St 
1893,  which  is  the  article  on  gambling,  was 
not  properly  passed  by  the  legislature,  because 
the  operation  of  section  17,  c.  46,  of  the  Stat- 
utes, was  suspended  by  a  vote  of  less  than  two- 
thirds  of  the  representatives  in  the  lower 
house  of  the  legislature  voting  upon  the  prop- 
osition. The  section  referred  to  provides  that 
every  bill  shall  be  read  on  three  separate  days 
In  each  house,  and  that  the  first  two  read- 
ings may  be  by  title,  and  the  reading  on  its 
final  passage  by  sections;  provided  that  in 
case  of  an  emergency  either  house  may,  by  a 
two-thirds  vote,  and  by  not  less  than  a  major- 
ity of  the  members  elected,  to  be  entered  on 
the  Journal,  suspend  the  operation  of  this  sec- 
tion. Without  stopping  to  decide  how  far  the 
courts  should  properly  go  In  determining 
whether  or  not  an  act,  as  It  appears  on  the 
statute  books,  has  received  legislative  sanc- 
tion, and  become  a  portion  of  the  lavre  of  tie 
territory,  and  without  stoppmg  to  determine 
whether  or  not  the  section  alleged  to  have  been 
violated  In  the  passage  of  the  gambling  law 
was  In  fact  disregarded,  the  objection  of  the 
defendant  to  this  prosecution  cannot  be  sus- 
tained. The  matter  presented  suggests  no  val- 
id reason  why  the  provisions  of  the  gambling 
act,  as  they  appear  in  article  56  of  chapter  25 
of  the  Statutes,  should  not  be  enforced  as  law 
In  this  territory.  We  have  no  constitutional 
provision  requiring  that  the  legislature  should 
read  a  bill  In  any  particular  manner.  It  may, 
then,  read 'or  deliberate  upon  a  IhII  as  it  sees 
fit,  either  In  accordance'  with  Its  own  rules,  or 
In  violation  'thereof,  or  without  making  any 
rules.  The  provision  of  section  17  referred  to 
is  merely  a  statutory  provision  for  the  direc- 
tion of  the  legislature  In  Its  action  upon  pro- 
posed measures.  It  receives  its  entire  force 
from  legislative  sanction,  and  It  exists  only  at 
legislative  pleasure.  The  failure  of  the  legis- 
lature to  properly  weigh  and  consider  an  act, 
Its  passage  through  the  legislature  In  a  hasty 
manner,  might  be  reasons  for  the  governor 
withholding  his  signature  thereto;  but  this 
alone,  even  though  it  is  shown  to  be  a  viola- 
tion of  a  rule  which  the  legislature  had  made 
to  govern  Its  own  proceedings,  jcould  be  no 
reason  for  the  court's  refusing  its  enforcement 
after  it  was  actually  passed  by  a  majority  of 
each  branch  of  the  legislature,  and  duly  sign- 
ed by  the  governor.  The  courts  cannot  de- 
clare an  act  of  the  legislature  void  on  account 
of  noncompliance  with  rules  of  procedure  made 
by  Itself  to  govern  Its  deliberations.  McDon- 
ald V.  State,  80  Wis.  407,  50  N.  W.  185;  In 
re  Ryan,  80  Wis.  414,  50  N.  W.  187;  State  v. 
Brown,  33  S.  O.  151,  11  S.  E.  641;  RaUway 
Co.  V.  GiU,  64  Ark.  101,  15  S.  W.  18.  No 
other  questions  are  raised  In  counsel's  brief, 
and  the  Judgment  is  therefore  affirmed.  All 
the  justices  concurring. 
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(US  Cal.  31S) 

FASSETT  T.  WISE  et  al.     (Sac.  9.) 

(Supreme  (Tonrt  of  California.     March  8,  1897.) 

For  majority  opinion,  see  47  Pac.  47. 

GAKOUTTE,  J.  (dissenting).  Ihe  facts 
may  be  stated  briefly  as  follows:  (1)  On 
March  14,  1894,  plaintiff's  mortgage  was  eac- 
««uted.  and  at  that  date  the  mortgagor  re- 
sided In  Kings  county,  and  the  mortgaged 
property  was  also  there  situated.  (2)  The 
mortgaged  property  was  thereafter,  on  April 
3, 1894,  and  before  the  mortgage  was  record- 
ed anywhere,  removed  to  the  county  of  Tu- 
lare, where  it  was  attached  by  the  defend- 
ants, on  April  28, 1894,  after  plaintiff's  mort- 
gage had  been  recorded  in  the  county  of 
Kings,  but  before  its  recordation  in  the 
county  of  Tulare.  (3)  .After  such  attach- 
ment ana  on  April  30,  1894,  plaintiff's  mort- 
gage was  duly  recorded  In  the  county  of  Tu- 
lare, where  the  mortgaged  property  then 
was. 

Upon  the  foregoing  statement  of  facts,  the 
only  question  presented  is,  was  the  mortgage 
of  plaintdff  recorded  In  the  manner  required 
by  law,  before  the  levy  of  the  attachment 
under  which  the  defendants  Justify?  for.  If 
It  was  so  recorded,  then  plaintiff  Is  entitled  to 
a  Judgment  upon  the  fliidlngs.  And  the  solu- 
tion of  this  question  Is  dependent  upon  the 
true  construction  of  two  sections  of  the  Olvil 
Oode.    These  sections  read: 

"Sec.  2959.  A  mortgage  of  personal  prop- 
erty must  be  recorded  in  the  office  of  the 
county  recorder  of  the  county  in  which  the 
mortgagor  resides,  and  also  in  the  county 
In  which  the  property  mortgaged  Is  situated, 
or  to  which  it  may  be  removed." 

"Sec.  2965.  When  personal  property  mort- 
gaged is  thereafter  by  the  mortgagor  remov- 
ed from  the  county  in  which  it  is  situated,  it 
is,  except  as  between  the  parties  to  the  mort- 
gage, exempted  from  the  operation  thereof, 
unless  either, 

"(1)  The  mortgagee,  within  thirty  days  aft- 
er such  removal , causes  the  mortgage  to  be 
recorded  in  the  county  to  which  the  property 
has  been  removed;  or, 

"(2)  The  mortgagee,  within  thirty  days  aft- 
«r  such  removal,  takes  possession  of  the 
property  as  prescribed  in  the  next  section." 

A  fair  construction  of  section  2959  Is  that 
the  mortgage  must  be  recorded  In  the  coun- 
ty where  the  mortgagor  resides  at  the  time 
of  its  execution;  and,  If  the  property  is  sit- 
uated in  a  different  county  at  that  time,  then 
the  mortgage  must  also  be  recorded  in  the 
^county  where  the  property  is  then  situated. 
Jones  on  Chattel  Mortgages  (section  251) 
says:  "It  Is  the  place  of  residence  of  the 
mortgagor  at  the  time  the  mortgage  is  ex- 
ecuted, and  not  his  place  of  residence  ait  the 
time  It  Is  recorded  or  filed,  that  determines 
the  place  where  it  should  be  recorded  or  fil- 
ed.!'   Cobbey  on  Chattel  Mortgages  (section 


573)  says:  "The  place  of  residence  at  the 
time  it  is  executed,  and  not  at  the  time  it  is 
filed,  is  what  governs."  While  the  text  of 
these  writers  Is  not  fully  borne  out  by  cases 
they  have  cited,  owing  to  the  peculiar  lan- 
guage of  the  various  statutes  under  which 
these  decisions  were  made,  I  think  the  gen- 
eral principle  they  have  stated  entirely 
sound;  and  the  case  of  Bank  v.  Weed,  89 
Mich.  357,  50  N.  W.  864,  supports  such  a  con- 
struction of  our  statute.  We  have  statutes 
authorizing  chattel  mortgages  in  nearly  ev- 
ery state  in  the  Union.  About  one-half  of 
these  statutes  provide,  in  terms,  that  the 
mortgage  must  be  recorded  where  the  mort- 
gagor resides  at  the  time  the  mortgage  is 
executed,  while  the  remainder  are  couched 
In  language  similar  to  our  own.  There  does 
not  appear  to  be  a  single  statute  of  them  all 
that  in  terms  requires  the  mortgage  to  be 
recorded  in  the  county  where  the  mortgagor 
resides  at  the  time  the  mortgage  is  recorded. 
And  in  the  decision  of  many  cases  under  sim- 
ilar staitutes,  from  other  states,  the  courts 
appear  to  assume  without  question  that  the 
residence  of  the  mortgagor  and  location  of 
the  mortgaged  property  at  the  date  of  the 
execution  of  the  mortgage  are  the  all-con- 
trolling elements. 

It  necessarily  follows  from  the  foregoing 
that  the  fact  of  the  mortgage  not  having 
been  recorded  in  Kings  county  until  after  the 
sheep  were  removed  to  Tulare  county  is  im- 
material. That  portion  of  section  29G5  here 
Involved  means  that  the  mortgagee  had  30 
days  from  such  removal  within  which  to 
record  his  mortgage  in  the  county  to  which 
the  property  is  removed,  and  that  he  loses  no 
rights  If  be  records  bis  mortgage  within  that 
time.  In  the  present  case  the  mortgage  was 
recorded  in  Kings  county-^the  county  in 
which  the  mortgagor  resided,  antl  in  which 
the  property  was  situated  at  the  time  of  its 
execution— prior  to  the  levy  of  defendants' 
attachment;  and,  altbough  the  attachment 
was  levied  upon  the  property  In  Tulare  coun- 
ty prior  to  the  recordation  of  the  mortgage 
in  Tulare  county,  still  It  was  levied  at  a  time 
before  the  30  days  had  expired  In  which  the 
mortgagee  had  the  right  to  there  record  the 
mortgage.  If  this  attachment  is  binding 
against  the  mortgagee,  It  would  have  been 
binding  against  him  if  levied  the  very  day 
the  property  passed  Into  Tulare  county,  and 
thus  the  purpose  of  the  statute  in  giving  the 
mortgagee  time  In  which  to  record  his  mort- 
gage would  be  defeated,  and  the  statute  ren- 
dered unavailing  for  any  purpose.  By  rea- 
son of  the  foregoing  views,  the  case,  then, 
presents  Itself  exactly  as  though  the  property 
had  never  been  removed  from  Tulare  county, 
but  had  remadned  in  Kings  county,  and  this 
attachment  had  been  levied  there  as  of  the 
time  it  was  actually  levied.  Under  such  ccm- 
ditlons,  the  writ  of  attachment  being  levied 
subsequent  to  the  recordation  of  the  mort- 
gage, it  should  not  prevalL 
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It  Is  urged  by  respondents  that  tbe  mort- 
gage must  be  recorded  Immediately  upon  Its 
execution,  and,  If  not  so  recorded.  It  Is  void; 
but  I  find  no  law  for  such  a  conclusion.  The 
statute  has  no  proTlsdon  requiring  immediate 
recordation,  and  it  would  be  Judicial  legis- 
lation for  this  court  to  so  declare  the  law. 
SecOon  2J)57  of  the  Civil  Code  declares:  "A 
mortgage  of  personal  property  is  void  as 
against  creditors  of  the  mortgagor  and  sub- 
sequent purchasers  and  incumbrancers  of  the 
property  In  good  faith  and  for  value,  unless: 
(1)  It  is  accompanied  by  an  affidavit  of  all 
the  parties  thereto  that  it  is  made  in  good 
faith  and  without  any  design  to  hinder,  de- 
lay or  defraud  creditors;  (2)  it  Is  acknowl- 
edged or  approved,  certifled  and  recorded,  in 
like  manner  as  grants  of  real  property."  Un- 
der tbe  sta/tutes  of  other  states  which,  like 
ours,  contain  no  provision  fixing  a  definite 
time  in  which  a  chattel  mortgage  must  be 
recorded  In  order  that  it  may  not  be  void.  It 
has  been  held  that  mere  delay  in  such  re- 
cordation In  no  way  invalidates  the  mort- 
gage, and  that  the  holder  of  the  mortgage.  In 
not  recording  it,  simply  assumes  the  perils 
and  risks  of  losing  his  security  by  the  Inter- 
vention of  other  liens  or  subsequent  pur- 
chasers. Jones,  Chat.  Mortg:  g  237;  Wilson 
V.  Leslie,  20  Ohio,  166;  Hicks  v.  Williams, 
17  Barb.  527;  McVay  v.  English,  30  Kan. 
368,  1  Pac.  795;   MitcheU  t.  Black,  6  Gray, 


100;  Crooks  v.  Stuart,  2  McCrary,  13,  7 
Fed.  800.  I  believe  sucb  to  be  the  law  In  this 
state. 

Respondents  rely,  both  directly  and  by 
analogy,  upon  section  3440  of  the  Civil  Code, 
which  declares  that  all  transfers  of  personal 
property  are  void,  unless  accompanied  by  as 
immediate  delivery,  and  followed  by  an  ac- 
tual and  continued  change  of  possession. 
But  this  section  cannot  be  Invoked  to  any 
degree  in  this  case.  It  is  not  applicable,  for 
In  terms  mortgages  upon  personal  property, 
when  allowed  by  law,  are  exempted  from  its 
provisions.  Neither  is  there  any  analogous 
principle  of  law  which  will  aid  respondents' 
contention.  Berson  v.  Nnnan  and  like  cases 
declare  that  the  recordation  of  the  mortgage 
is  an  equivalent  of  an  Immediate  delivery 
and  continued  change  of  possession,  bat 
there  the  court  only  meant  to  say,  and  the 
language  can  have  no  other  reasonable  inter- 
pretation, that  the  recordation  of  the  mort- 
gage, when  had,  from  that  time  was  the 
equivalent  of  the  immediate  delivery  and 
continued  change  of  possession  referred  to  In 
section  3440  of  the  Civil  Code.  The  recorda- 
tion of  the  mortgage  is  no  part  of  tbe  execu- 
tion, no  more  than  recordation  would  be  an 
element  in  the  execution  of  a  deed.  It  is  sub- 
stantially so  stated  in  Berson  v.  Nunan,  63 
Cal.  551.  I  think  the  Judgment  should  be  re- 
versed. 
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MEMORANDUM  DECISIONS. 


In  re  BLYTHB'S  ESTATE.  (S.  P.  657.) 
^apreme  Court  of  California.  Jan.  8,  1807.) 
Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  V.  CoSey, 
Judge.  H.  T.  Blytlie  and  others  appeal  from 
the  decree  of  final  distribution  in  the  matter  of 
the  estate  of  Thomas  H.  Blythe.  Dismissed  on 
motion.  Holliday  &  Holliday,  for  appellants. 
W.  H.  H.  Hart  (Garber,  Boalt  &  Bishop  and 
W.  W.  Foote,  of  counsel),  for  respondent. 

PER  CURIAM.  This  is  a  motion  to  dismiss 
the  appeal  of  H.  T.  Blythe  and  others  from  the 
decree  of  final  distribution  In  the  matter  of 
said  estate,  upon  the  ground  that  said  appelr 
lants  are  not  parties  in  interest  in  the  proceed- 
ing. The  appellants  are  concluded  by  the  de- 
cision of  this  court  upon  their  other  appeals. 
They  are  no  longer  parties  in  interest.  The 
motion  is  granted,  and  the  appeal 'dismissed. 


In  re  BLYTHE'S  ESTATE.  (S.  F.  658.) 
Supreme  Court  of  California.  Jan.  8,  1897.) 
Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  V.  Coffey, 
Judge.  The  Blythe  Company  appeals  from  the 
decree  of  final  distribution  in  the  matter  of  the 
estate  of  Thomas  H.  Blythe.  Dismissed  on  mo- 
tion. George  W.  Towle,  Jr.,  for  appellant.  W. 
H.  H.  Hart  (Garber,  Boalt  &  Bishop  and  W. 
W.  Foote,  of  counsel),  for  respondent. 

PER  CURIAM.  This  is  a  motion  to  dismiss 
the  appeal  of  the  Blythe  Company  from  the  de- 
cree of  final  distribution  in  the  matter  of  the 
said  estate,  upon  the  ground  that  said  com- 
pany is  not  a  party  in  interest  in  the  proceed- 
ing. Such  was  the  determination  of  the  court 
as  to  this  appellant  in  Re  BIythe's  Estate,  112 
Cal.  689,  45  Pac.  6.  The  appeal  is  therefore  dis- 
missed. 


FIRST  NAT.  BANK  OF  SAN  DIEGO,  Ap- 
pellant, T.  NASON,  Respondent.  (L.  A.  140.) 
(Sapreme  Court  of  California.  Jan.  22,  1897.) 
Department  1.  Appeal  from  superior  court, 
San  Diego  county;  vV.  L.  Pierce,  Judge.  Ac- 
tion by  the  First  National  Bank  of  San  Diego 
against  Arthur  6.  Nason.  From  a  judgment 
of  dismissal  for  want  of  prosecution,  plaintiff 
appeals.  Affirmed.  Trippett  &  Neale,  for  ap- 
peUant.    Cassins  Carter,  for  respondent. 

PER  CURIAM.  This  aj)peal  is  from  a  judg- 
ment of  dismissal  of  the  action  for  want  of 
prosecution.  The  action  is  upon  a  promissory 
note,  and  is  in  all  essentials  identical  with  tlie 
case  between  the  same  parties,  entitled  "First 
National  Bank  of  San  Die^o  vs.  Arthur  G.  Na- 
son. No.  141,"  submitted  on  a  like  bill  of  ex- 
ceptions and  the  same  briefs,  and  this  day  de- 
cided. 47  Pac.  .590.  For  the  reasons  given  in 
that  case,  tiie  judgment  here  is  affirmed. 

GRAY  et  al.,  AppeUants,  v.  MAHON,  Re- 
spondent (three  cases).  (S.  F.  459-461.)  (Su- 
preme Court  of  California.  Dec.  28,  1896.)  De- 
partment 1.  Appeal  from  superior  court,  Ma- 
rin county;  V,.  M.  Angellotti,  Judge.  Actions 
by  Gray  and  others  against  Mahon.  Judg- 
ments for  defendant,  and  plaintius  appeal.  Af- 
firmed. Fisher  Ames  and  Jas.  W.  Cochrane, 
for  appellants.     E.  B.  Mahon,  for  respondent. 

PER  CURIAM.  Upon  the  authority  of  Gray 
V.  Luca.s  (S.  F.  458;  this  day  decided)  47  Pac. 
STA,  the  order  in  each  of  the  above-entitled 
cases  is  affirmed. 


HALET,  Appellant,  t.  PARKER,  Auditor, 
Respondent.  (S.  F.  3440  (Supreme  Court  of 
California.  Jan.  6,  1897.)  In  baak.  Appeal 
from  superior  court,  Santa  Clara  cotinty;  John 
Reynolds,  Judge.  Action  by  Edward  Haley 
against  W.  F.  Parker,  auditor.  From  a  judg- 
ment in  favor  of  defendant,  plaintiff  appeals. 
Reversed.  D.  W.  Burchard,  for  appellant.  B. 
A.  Herrington,  for  respondent. 

PER  CURIAM.  This  cause  was  submitted 
to  follow  the  decision  in  Dwyer  v.  Parker  (S. 
F.  345)  47  Pac.  372.  For  the  reasons  given 
in  the  opinion  in  that  case,  the  judgment  b  re- 
versed, with  directions  to  enter  judgment  for 
the  appellant  as  prayed  for.  BEAITY,  C.  J., 
not  participating. 


JOHNSTON  et  al..  Respondents,  t.  SHORE 
et  al..  Appellants.  SAME,  Respondents,  v. 
BROWN  et  al^Appellanta.  SAME,  Respond- 
ents. V.  SAWYER  et  al..  Appellants.  (S.  F. 
354-3.'>6.)  (Supreme  Court  of  California.  Jan. 
28,  1897.)  Department  1.  Appeal  from  supe- 
rior court.  San  Benito  county;  James  F.  Breen, 
Judge.  Actions  by  one  Johnston,  administra- 
trix, and  others,  against  Shore  and  others, 
Brown  and  others,  and  Sawyer  and  others. 
From  orders  granting  changes  of  venue,  de- 
fendants appeal.  AflSirmed.  Scott  &  Dooling 
and  N.  O.  Briggs,  for  appellants.  D.  W. 
Burchard  (P.  B.  Spencer,  Q.  B.  Montgomery, 
and  L.  W.  Jefferson,  of  counsel),  for  respond- 
ents. 

PER  CURIAM.  Upon  the  authority  of 
Johnston  v.  Brown  (S.  F.  353;  this  day  decid- 
ed) 47  Pac.  686,  the  order  in  each  of  the  above 
cases  is  affirmed. 


WARREN,  Respondent,  v.  CHANDOS  et  al.. 
Appellants.  (S.  F.  461.)  (Supreme  Court  of 
California.  Dec.  18,  1896.)  Department  1. 
Appeal  from  superior  court,  city  and  county  of 
San  Francisco:  A.  A.  Sanderson,  Judge.  Ac- 
tion by  one  Warren  against  one  Chandos  and 
others  on  an  assessment  for  grading  a  street. 
From  a  judgment  for  plaintiff,  defendants  ap- 
peal. Reversed.  Naphtaly,  Priedenrich  &  Ac- 
kerman,  for  appellants.  J.  C.  Bates,  for  re- 
spondent. 

PER  CURIAM.  Upon  the  authority  of  War- 
ren V.  Chandos  (S.  P.  450;  this  day  decided)  47 
Pac.  1.^,  the  judgment  herein  is  reversed,  and 
the  superior  court  is  directed  to  enter  judg- 
ment upon  the  findings  in  favor  of  the  de- 
fendants. 


MOLIilE  GIBSON  CONSOLIDATED  MIN- 
ING &  MILLING  CO.,  Plaintiff  in  Error,  v. 
SUMMERS,  Defendant  in  Error.  (Supreme 
Court  of  Colorado.  Dec.  7,  1896.)  Error 
to  court  of  appeals.  Action  by  Mary  Sum- 
mers against  the  Mollie  Gibson  Consolidated 
Mining  &  Milling  Company.  From  a  decision 
in  favor  of  plaintiff,  the  defendant  appealed  to 
the  court  of  appeals,  and  from  a  judgment  of 
affirmance  (38  Pac.  853)  brings  error.  Affirmed. 
Brown  &  Smith,  for  plaintiff  in  error. 

PER  CURIAM.  Substantially  the  same  le- 
gal questions  are  involved  in  this  case  as  in  that 
of  Milling  Co.  v.  Sharo  (decided  at  this  term) 
47  Pac.  266.  The  decision  there  controls  here, 
and  in  accordance  therewith  the  judgment  of 
the  court  of  appeals  should  be  affirmed,  and  it 
is  80  ordered.    Affirmed. 
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ADA  COUNTX  v.  FIRST  NAT.  BANK  OF 
IDAHO. 

(Supreme  Court  of  Idaho.     Dec.  12,  1896.) 

Appeal  from  district  court,  Ada  county;  J. 
H.  Riclinrds,  Judge. 

Action  b;  the  county  of  Ada  against  the 
First  National  Banl(  of  Idaho.  Judgment  for 
defendant  on  demurrer,  and  plaintiff  appeals. 
Affirmed. 

Hawley  &  Puckett,  for  appellant.  Johnson 
&  Johnson  and  George  H.  Stewart,  for  re- 
spondent. 

HT3ST0N,  Ji  The  decision  of  this  case  will 
necessarily  follow  that  made  in  the  case  of 
Ada  Co.  V.  Bullen  Bridge  Co.,  47  Pac.  818. 
The  end  sought  in  both  cases  is  the  same,  to 
wit,  the  cancellation  of  certain  warrants  drawn 
upon  the  treasury  of  Ada  county  by  order  of 
the  board  of  county  commissioners.  The  com- 
plaint is  as  follows: 

"The  plaintiff  complains  of  defendant,  and 
for  a  first  cause  of  action  alleges: 

"First.  That  the  plaintiff  is  a  political  sub- 
-diviaion  of  the  state  of  Idaho,  and  a  county  of 
«aid  state. 

"Second.  That  defendant  is  a  corporation  or- 
ganized and  existing  under  the  laws  of  the 
United  States,  and  doing  business  in  Ada 
county,  state  of  Idaho. 

"Third.  That  at  the  i«gular  April.  1893, 
meeting  of  the  board  of  county  commissioners 
of  Ada  county,  and  on  April  10,  1893,  there 
was  filed  by  the  -defendant  before  said  board 
of  county  commissioners,  and  with  Sherman 
Q.  King,  auditor  of  Ado  county,  and  clerk  of 
said  board,  two  several  instruments  in  writing, 
^rhich  said  instruments  were  attached  together, 
and  filed  and  presented  as  one  instrument  or 
documentj  and  one  of  which  said  instruments 
was  and  is  in  words  and  figures  following,  to 
wit: 

"  'Boise  City,  February  22d,  1883.  This  is  to 
certify  that  I  have  entered  into  a  contract  as 
county  commissioner  in  charge  of  the  building 
and  protecting  of  the  new  bridge  above  Boise 
City,  with  D.  P.  B.  Pride,  for  ttie  hauling,  de- 
livering, and  laying  of  the  stone  for  the  protec- 
tion of  the  piers  and  approach  to  the  south  side 
-of  said  bridge,  in  the  sum  of  nine  hundred  and 
ninety-five  dollars;  said  work  to  be  done  under 
my  personal  direction.  ^©95.  [Signed]  W. 
Janman,  Commissioner.' 

"  'County  Commissioners,  Ada  County, Idaho: 
You  will  please  pay  the  First  National  Bank  of 
Idaho  the  amount  due  me  as  above,  S990. 
[Signed]   D.  P.  B.  Pride.' 

"And  the  other  of  which  said  instruments 
was  and  is  in  words  and  figures  following  to 
wit: 

"  'Boise  City,  10th,  1803.     This  is  to 

certify  that  under  contract  with  D.  P.  B. 
Pride,  made  with  him  as  commissioner  in 
charge  ot  the  building  and  protecting  of  the 
new  bridge  across  Boise  river  above  said  Boise 
City,  the  county  of  Ada  is  indebted  to  said 
Pride,  for  stone  delivered,  in  the  sum  of  nine 
hundred  and  ninety-eight  dollars.  $908.  [Sign- 
ed]   W.  Jauman,  Commissioner.' 

"  'County  Commissioners,  Ada  County, Idaho: 
Will  please  pay  the  amount  due  me,  as  above, 
$998,  to  the  First  National  Bank  of  Idaho. 
[Simed]     D.  P.  B.  Pride.' 

'T'hat  said  Instruments,  so  filed  and  present- 
ed and  attached  together,  were  and  are  indors- 
ed on  the  back  thereof  as  follows:  'Cur.  Ex. 
Fund.  Bill  of  First  Nat.  Bank,  $1,993.  Filed 
April  10th,  1893.  S.  G.  King,  Auditor.  Allow- 
ed. |1,993.  Disallowed,  f-— — .  W.  Jauman, 
Chairman.' 

"Fourth.  That  there  was  not  at  said  or  any 
.time  a  bill  or  account  filed  with  said  instru- 
ments, and  no  affidavit  of  defendant,  or  any 
one  in  its  behalf,  or  any  person  whomsoever, 


and  the  same  was  not  verified  as  to  its  cor- 
rectness, or  verified  in  any  manner  or  at  all. 

"l'"ifth.  Thot  08  pinintifr  is  informed  and  be- 
lieves. .  and  therefore  alleges,  the  defendant 
claimed  said  instruments  in  writing  attached 
together  as  aforesaid  was  a  legal  and  proper 
charge  against  said  Ada  county,  and  that  by 
presenting  and  filing  the  same  as  aforesaid  de- 
fendant claimed  it  had  presented  an  account, 
demand,  and  claim  against  said  county;  that 
said  claim,  as  plaintiff  is  informed  and  believes, 
and  therefore  alleges,  was  not  legally  charge- 
able against  said  county,  and  no  liability  was 
created  thereby. 

"Sixth.  That  W.  Jauman,  mentioned  in  said 
instruments,  was  in  said  year  1893  a,  member  of 
the  board  of  county  commissioners  of  Ada 
county  and  chairman  of  said  board. 

"Seventh.  That  no  order  was  at  any  time 
made  by  said  board  of  county  commissioners  of 
said  Ada  county,  either  upon  the  dates  mention- 
ed in  said  instruments  or  prior  or  subsequent 
thereto,  authorizing,  empowering,  or  directing 
the  said  W.  Jauman,  or  either  or  any  of  the 
members  of  the  board  of  couiity  commissioners 
of  Ada  county,  to  enter  into  any  contract  or 
agreement  w^ith  D.  P.  B.  Pride,  or  any  other 
person,  fot  hauling,  delivering,  or  laying  of 
the  stone  for  the  protection  of  the  piers  or  ap- 
proaches to  the  south  side,  or  either  side,  of 
the  new  bridge  above  Boise  City,  for  any  sum 
whatever,  or  for  buildiug  or  protecting  the  said 
new  bridge  across  Boise  river  above  Boise  City. 

"Eighth.  That  said  board  did  not  at  any 
time,  either  at  the  times  mentioned  in  said  in- 
struments, or  before  or  after  said  times,  author- 
ize, empowerj  or  direct,  by  any  order  of  said 
board,  the  said  W.  Jauman,  or  any  member  of 
said  board,  to  make  any  contracts  or  agree- 
ments, witii  any  person  or  persons,  in  regard  to 
any  purchase  of  stone,  ■  or  in  regard  to  any 
bridges-  belonging  to  Ada  couuty,  either  in  re- 
gard to  the  building  or  repair  thereof,  or  the 
protection  ot  the  same,  or  give  any  authority  or 
power  to  said  W.  Jauman,  or  any  member  of 
the  board,  to  protect  or  care  for  bridges  or  any 
property  of  the  county,  or  to  make  any  agree- 
ment or  contract  in  regard  to  the  care  or  pro- 
tection of  county  property. 

"Ninth.  That  said  W.  Jauman,  as  plaintiff  Is 
informed  and  believes,  and  therefore  alleges, 
signed  said  instruments  and  delivered  them  to 
'  the  snid  Pride,  with  the  intent  then  and  there 
and  thereby  to  cheat  and  defraud,  and  to  per- 
mit said  Pride  to  cheat  and  defraud,  this  plain- 
tiff; and  that  said  Pride  received  said  instru- 
ments well  knowing  that  said  Jauman  hod  no 
right,  power,  or  authority  to  bind  said  Ada 
county  thereby,  or  to  create  any  liability 
against  said  Ada  county  by  reason  thereof;  and 
that  the  defendant  accepted  said  instruments 
in  writing  from  said  Pride,  and  presented  them 
as  aforesaid  to  said  board  of  county  commis- 
sioners, well  knowing  that  they  were  not  prop- 
er or  legal  charges  against  said  county,  and 
that  no  liability  against  said  county  was  creat- 
ed thereby. 

"Tenth.  That  the  pretended  services  men- 
tioned and  referred  to  in  said  written  instru- 
ments were  not  rendered  or  performed  by  said 
Pride  or  the  defendant,  or  by  any  one  in  his  or 
their  behalf. 

"Eleventh.  That  upon  said  10th  day  of  April, 
A.  D.  1803,  at  the  regular  session  of  said  board 
aforesaid,  the  defendant  fraudulently  obtained 
the  sum  of  one  thousand  nine  hundred  and 
ninety-three  dollars,  to  be  allowed  in  its  favor 
out  of  and  upon  the  current  expense  and  re- 
demption fund  of  said  Ada  county,  for  and 
on  account  of  said  instruments  in  writing,  and 
to  settle  and  satisfy  the  pretended  claim  and 
demand  of  defendant  against  Ada  county  by 
reason  thereof. 

"Twelfth.  That  by  reason  of  snid  frandulent 
allowance,  made  as  aforesaid,  the  defendant 
fraudulently  obtained  a  warrant  of  said  coun- 
^  to  be  issued  and  drawn  upon  the  current  ex- 
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pense  and  redemption  fnnd  of  said  coanty  npon 
tlie  17th  dny  of  April,  1893,  by  tlie  auditor  of 
said  county,  and  in  favor  of  said  defendant, 
said  warrant  being  marlced  and  numbered  No. 
325  of  tlie  current  e^cpenae  and  redemption 
fund  warrants  of  said  county,  wliich  said  war- 
rant was  tlien  and  tliere,  by  said  oflBcer,  given 
over  into  the  possession  of  defendant,  and  de- 
fendant now  holds  and  claims  said  warrant; 
that  said  warrant  was  without  consideration, 
and  was  and  is  illegal  and  void. 

"Thirteenth.  That  defendant,  after  the  al- 
lowance of  said  warrant  as  aforesaid,  and  its 
issuance  and  delivery  to  him  as  aforesaid,  pre- 
sented said  warrant  for  payment  to  the  treas- 
nrer  of  said  county,  and  the  treasurer  of  said 
county  refused  to  pay  said  warrant  for  want 
of  funds,  and  indorsed  thereon,  'Not  paid  for 
want  of  funds,'  annexing  the  date  of  presenta^ 
tion  and  signing  his  name  as  treasurer,  and  re- 
turning said  warrant  to  defendant;  that  de- 
fendant holds  said  warrant,  and  claims  and 
pretends  it  is  a  legal  obligation  of  said  county. 

"And  for  a  second  cause  of  action  herein 
plaintiff  alleges: 

"First.  That  the  plaintiff  is  a  political  sub- 
division of  the  state  of  Idaho,  and  a  county  of 
said  state. 

"Second.  That  defendant  is  a  corporation  or- 
«inized  ai)d  existing  under  the  laws  of  th6 
United  States,  and  doing  business  in  Ada 
county,  state  of  Idaho. 

"Third.  That  at  the  regular  April,  1893, 
meeting  of  the  board  of  county  commissioners 
of  Ada  county,  and  on  April  10,  1883,  there 
was  filed  by  the  defendant  Ijefore  said  board 
of  county  commissioners,  and  with  Sherman  G. 
King,  auditor  of  Ada  county,  and  clerk  of  said 
board,  two  several  instruments  in  writing, 
which  said  instruments  were  attached  together 
and  filed  and  presented  as  one  instrument  or 
document,  and  one  of  which  said  instruments 
was  and  is  in  words  and  figures  following,  to 
wit: 

"  'Boise  City,  Idaho,  March  25th,  1893.  This 
is  to  certify  that  as  one  of  the  county  commis- 
sioners within  and  for  the  county  of  Ada,  lie-, 
ing  in  charge  of  the  county  bridge  at  Boise' 
City  known  as  the  "Eighth  Street  Bridge," 
that  I  have  entered  into  a  contract  with  said 
Pride,  on  and  in  behalf  of  said  Ada  county, 
for  the  repairing,  with  stone,  the  south  bank  of 
said  river  above  said  bridge,  said  Pride  to  lay 
the  stone  and  put  in  brush  under  my  personal 
direction;  and  Tor  doing  of  said  work,  hauling 
the  stone,  and  delivering  the  brush  Ada  county 
is  to  pay  to  said  D.  P.  B.  Pride  the  sum  of 
nine  hundred  and  ninety-five  dollars.  [Signed] 
3.  A.  Beal,  County  Commissioner.' 

"Indorsement  on  back  of  above:  '$996. 
County  auditor  of  Ada  county  will  please  issue 
warrant  to  the  First  National  Bank  of  Idaho, 
who  are  authorized  to  receipt  and  receive  the 
same.  [Signed]  D.  P.  B.  Pride.  April  1, 
1893.' 

"And  the  other  of  which  said  instruments 
was  and  is  in  words  and  figures  following,  to 
wit: 

"  'Boise  City,  Idaho,  April  1st,  1893.  This  is 
to  certify  that  as  county  commissioner,  being 
in  charge  of  county  bridge  at  Boise  City  known 
as  the  "Eighth  Street  Bridge,"  I  contracted 
with  D.  P.  B.  Pride  for  stone  to  the  amount  of 
nine  hundred  and  ninety-eight  dollars,  for  the 
support  of  the  embankments  above  said  bridge, 
and  for  the  protection  of  said  bridge;  and  that 
the  county  of  Ada  is  indebted  to  said  Pride  un- 
der said  contract  for  the  sum  of  nine  hundred 
and  ninety-eight  dollars.  [Signed]  J.  A.  Beal, 
County  Commissioner.' 

"In  pencil:  'Contract  completed  April  1, 
1893.' 

"Indorsement  on  back  of  above:  '$998. 
■County  auditor  of  Ada  county  will  please  issue 
warrant  to  the  First  National  Bank  of  Idaho, 
«rho  are  hereby  Authorized  to  receive  and  re- 


ceipt  for   same.      [Signed]   D.   P.   B.   Pride. 

April  1,  1893.' 

"That  said  instruments  so  filed  and  presented 
and  attached  together  are  indorsed  on  the  back 
thereof  as  follows:  'Cur.  Ex.  Fund.  Bill  of 
First  Nat.  Bank,  $1,993.  Piled  April  8th, 
1893.  S.  G.  King,  Auditor.  Allowed,  $1,993. 
Disallowed,  $ .    W.  Jauman,  Chairman.' 

"Fourth.  "That  there  was  not  at  said  or  any 
time  a  bill  or  account  filed  with  said  instru- 
ments, and  no  affidavit  of  defendant,  or  any 
one  in  its  behalf,  or  of  any  person  whomso- 
ever, and  the  same  was  not  verified  as  to  its 
correctness,  or  verified  in  any  manner,  or  at 
all. 

"Fifth.  That  as  plaintiff  is  informed  and  be- 
lieves, and  therefore  alleges,  the  defendant 
claimed  said  instruments  in  writing  attached 
together  as  aforesaid  as  a  legal  and  proper 
charge  against  said  Ada  county,  and  that  by 
presenting  and  filing  the  same  as  aforesaid  de- 
fendant claimed  it  had  presented  an  account, 
demand,  and  claim  against  said  county;  that 
said  claim,  as  plaintiff  is  informed  and  believes 
and  alleges,  was  not  legally  chargeable  against 
said  county,  and  no  liability  was  created  there- 
by. 

"Sixth.  That  J.  A.  Beal,  mentioned  in  said 
instruments,  was  in  said  year  1893  a  member 
of  the  board  of  county  commissioners  of  said 
Ada  county,  and  the  chairman  of  said  board.  • 

"Seventh.  That  no  order  was  at  any  time 
made  by  said  board  of  county  commissioners 
of  said  Ada  county,  either  upon  the  dates 
mentioned  in  said  instruments  or  prior  or  sub- 
sequent thereto,  authorizing,  empowering,  or 
directing  the  said  J.  A.  Beal,  or  either  or  any  of 
the  members  of  said  board  of  county  commis- 
sioners of  Ada  county,  to  enter  into  any  con- 
tract or  agreement  with  D.  P.  B.  Pride,  or  any 
other  person,  for  hauling,  delivering,  or  laying 
of  the  stone  for  the  protection  of  ttie  piers  or 
Approaches  to  the  south  side,  or  either  side,  of 
the  new  bridge  at  Boise  City,  for  any  sum 
whatever,  or  for  building  or  protecting  the  said 
new  bridge  across  Boise  river  known  as  the 
'Eighth  Street  Bridge.' 

"Eighth.  That  said  board  did  not  at  any 
time,  either  at  the  times  mentioned  in  said  in- 
struments, or  before  or  after  said  times,  au- 
thorize or  direct,  by  any  order  of  said  l>oard, 
the  said  J.  A.  Beal,  or  any  member  of  said 
board,  to  make  any  contracts  or  agreements 
with  any  person  in  regard  to  any  purchase  of 
stone,  or  in  regard  to  any  bridges  belonging  to 
Ada  coanty,  either  in  regard  to  the  building  or 
repair  thereof,  or  the  protection  of  tlie  same, 
or  give  any  authority  or  power  to  said  J.  A. 
Beal,  or  any  member  of  said  board,  to  protect 
or  care  for  bridges  or  other  property  of  Ada 
county,  or  to  make  any  agreement  or  contract 
in  regard  to  the  care  or  protection  of  county 
property. 

"Ninth.  That  said  :i.  A.  Beal,  as  plaintiff  is 
informed  and  believes,  and  therefore  alleges, 
signed  said  instruments  and  delivered  them  to 
the  said  Pride,  with  the  intent  then  and  Uiere 
and  thereby  to  cheat  and  defraud,  and  to  per- 
mit said  Pride  to  cheat  and  defraud,  this  plain- 
tiff; and  that  said  Pride  received  said  instru- 
ments well  knowing  that  said  Beal  had  no 
right,  power,  or  authority  to  bind  said  Ada 
county  thereby,  or  to  create  any  liability 
against  said  Ada  county  by  reason  thereof; 
and  that  he  accepted  said  instruments  in  writ- 
ing from  said  Pride,  and  presented  them  as 
aforesaid  to  said  board  of  county  commission- 
ers, well  knowing  that  they  were  not  proper  or 
legal  charges  against  said  county,  and  that  uo 
liability  against  said  county  was  created  there- 
by. 

"Tenth.  That  the  pretended  services  mention- 
ed and  referred  to  in  said  written  Instruments 
were  not  rendered  or  performed  by  said  Pride, 
or  by  the  defendant,  or  by  any  one  in  his  or 
their  behalf. 
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"BleTenth.  That  upon  aaid  10th  day  of  April, 
1893,  at  the  regular  session  of  said  board  afore- 
said, the  defendant  fraudalently  obtained  the 
■nm  of  one  thousand  nine  hundred  and  ninety- 
three  dollars,  to  be  allowed  in  its  favor  out  of 
and  upon  the  cnrrent  expense  and  redemption 
fund  of  said  Ada  county  for  and  on  accoiiut  of 
said  instruments  in  writing,  and  to  settle  and 
satisfy  liie  pretended  claim  and  demand  of  de- 
fendant against  Ada  county  by  reason  there- 
of. 

"Twelfth.  That  by  reason  of  said  fraudulent 
allowance  made  as  aforesaid  the  defendant 
fraudulently  obtained  a  warrant  of  said  coun- 
ty to  be  issued  and  drawn  upon  the  current  ex- 
pense and  redemption  fund  of  said  county  upon 
the  17tb  day  of  April,  1803,  by  the  auditor  of 
said  county,  and  m  favor  of  said  defendant, 
said  warrant  being  marked  and  numbered  No. 
326  of  the  current  expense  and  redemption 
fund  warrants  of  said  county,  which  said  war- 
rant was  then  and  there,  by  said  officer,  given 
over  into  the  possession  of  defendant,  and  the 
defendant  now  holds  and  claims  said  warrant; 
that  said  warrant  was  without  consideration, 
and  was  and  is  illegal  and  void. 

"Thirteenth.  That  defendant  After  the  al- 
lowance of  said  warrant  as  aforesaid,  and  ita 
issuance  and  delivery  to  it  as  aforesaid,  pre- 
sented said  warrant  for  payment  to  the  treas- 
urer of  said  county,  and  the  treasurer  afore- 
said refused  to  pay  said  warrant  for  want  of 
funds,  and  indorsed  thereon,  'Not  paid  for 
want  of  funds.'  annexing  the  date  of  presenta- 
tion, and  signing  his  name  as  treasurer  there- 
to, and  returning  said  warrant  to  defendant; 
that  defendant  holds  said  warrant,  and  claims 
and  pretends  it  is  a  legal  obligation  of  said 
county. 

"\S''herefore  plaintiff  prays  that  the  said  war- 
rant numbered  325,  mentioned  in  the  first 
cause  of  action  herein,  and  the  said  warrant 
numbered  326,  mentioned  in  the  second  cause 
of  action  herein,  and  each  and  both  of  them, 
be  decreed  to  be  surrendered  and  canceled,  as 
having  been  obtained  by  fraud  and  without 
consideration,  and  for  such  other  relief  as  to 
the  court  may  seem  meet  and  proper  in  the 
premisei;  and  for  costs  of  suit. 

"Hawley  &  Puckett, 

"Attorneys  for  Flalntifl. 

"Duly  Terifled.    Tiled  June  10th,  1895." 

To  this  complaint  defendant  interposed  a 
general  demurrer,  which  was  sustained  by  the 
district  court,  and,  plaintiff  declining  to  amend, 
judgment  was  entered  for  defendant,  from  which 
plaintiff  anneals.  After  what  haa  been  said  by 
the  court  in  the  case  of  Ada  Co.  v.  Bullen  Bridge 
Co.,  further  comment  is  unnecessary.  The  judg- 
ment of  the  district  court  Is  overrnled,  and  the 
cause  remanded,  with  instructions  to  overrule 
Uie  demurrer  of  defendant,  with  leave  to  defend- 
ant to  answer.  Costs  to  appellant  MORGAN, 
C.  J.,  and  SUIXIVAN,  JT,  concur. 

On  Rehearing. 

(Feb.  6,  1897.) 

Thia  case  was  submitted  with  the  ease  of  Ada 
Co.  V.  Bullen  Bridge  Co.,  47  Pac.  818,  with  the 
nnderstanding  that  the  decision  in  this  case 
should  follow  the  dedsion  in  that  For  the  rea- 
sons stated  in  the  opinion  in  that  case,  the  judg- 
ment of  the  court  below  is  sustained  in  this  case. 
Costs  fai  favor  of  respondent  HUSTON  and 
QUARLBS,  JJ.,  concur. 


DBNNIS  T.  STATE  BANK  OF  8BNEOA. 
(Snpreme  Court  of  Kansas.  Feb.  6,  1887.)  Er- 
ror from  district  court  Nemaha  county;  J.  F. 
Thompson,  Judge.  Action  by  the  State  Etank 
of  Seneca  against  T.  O.  DennlB.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Affirmed. 
Wm.  R.  Hazen.  for  plaintiff  in  error.  J.  B. 
Taylor  and  Wells  &  WeUs^  for  defendant  in 
error. 


PER  CURIAM.  On  an  examinadaii  ox  the 
record,  the  motion  to  dismiss  ia  overruled.  W* 
have  ezammed  the  various  errors  aasi^ed,  but 
find  nothing  requiring  a  reversal  of  the  judgment;, 
nor  is  any  question  of  law  presented  which  ap- 
pears to  require  consideration  in  a  formal  opin- 
ion. The  testimony  in  the  case  is  sufficient  to- 
sustain  the  verdict  and  a  discussion  of  the  facts 
would  be  of  no  interest  to  the  profession.  Xbe 
judgment  ia  affirmed. 


JACOB  T.  GRAVES  et  aL  (Snpreme  Court 
of  Kansas.  Jan.  8,  1897.)  Error  from  district 
court  Reno  county;  F.  L.  Martin,  Judge.  Ac- 
tion by  Adam  Jacob,  adminUtrator,  against  Wil- 
liam Graves  and  otiien.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Affirmed. 
Wright  &  Stout  for  plaintiff  in  error.  Lewis- 
&  Fierce,  for  defendants  in  error. 

PER  CURIAM.  The  error  assigned  fai  thla 
case  is  that  the  judgment  of  the  court  is  not 
sustained  by  saflicient  evidence,  and  is  contrary 
to  law.  'Ihe  defendants  call  attention  to  the 
fact  that  the  case  made  fails  to  show  that  it  con- 
tains all  the  evidence.  On  examination  we  find 
this  dahn  well  founded.  There  is  nothing  in- 
dicating, even  Inferentially,  that  the  evidence  i» 
all  before  na  This  being  the  only  question 
presented,  there  is  nothing  for  ua  to  oonsidec 
The  judgment  is  affirmed. 


ADAMS,  Plaintiff  in  Error,  t.  CITT  OF 
ARGENTINE  et  al..  Defendants  in  EJrror. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.  Dec.  29,  189«.)  Error  from  dis- 
trict court,  Wyandotte  county;  H.  L.  Alden. 
Judge.  Action  by  the  city  of  Argentine  and 
others  against  David  J.  Adams.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Affirm- 
ed. Thos.  J.  WJiite,  for  plaintiff  in  error.  H.  A. 
Bailey,  for  defendants  in  error. 

GARVER,  J.  The  facts  and  questions  in- 
volved in  this  case  are  substantially  the  same  a* 
in  the  case  of  Kansas  Town  Co,  v.  Same  De- 
fendants, 47  Psc.  542,  and  upon  tiie  anthority 
of  the  opinion  filed  in  that  case  this  jadsment 
is  affirmed. 


CLOUD  COUNTY  BANK,  Ptaintiff  in  B»«- 
ror,  V.  PROVIDENCE-WASHINGTON  INS. 
C0„  Defendant  in  Error.  (Court  of  Appeals 
of  Kansas,  Northern  Department  C.  D.  Dec 
6,  189C.)  Error  from  district  court.  Cloud  cona- 
ty;  F.  W.  Sturges.  Judge.  Action  by  the  Clood 
County  Bank  against  the  Providence-WashiuK- 
ton  Insurance  Company  of  Providence,  KTl. 
Judgment  for  defenaant,  and  plaintiff  brings  ei^ 
ror.  Affirmed.  Kennett,  Peck  &  Matson,  for 
plaintiff  in  error.  G.  W.  Bamett  L  A.  lUgiv,. 
and  C.  L.  Botsford,  for  defendant  in  error. 

GARVER,  J.  The  errors  complabied  of  ia 
this  case  arise  upon  the  testimony.  The  ert- 
dence  Is  not  preserved  in  the  recoH;  the  case- 
made  merely  containing  a  stipulation  and  ref- 
erence to  another  case  pending  in  this  court, 
which,  with  certain  soffgested  changes,  it  is 
agreed  shall  be  taken  and  considered  as  evidence, 
in  connection  with  the  record  in  this  case.  As 
we  have  held  in  the  case  of  Hannon  t.  Holmes, 
47  Pac.  162,  such  a  stipulation  and  reference 
do  not  justify  this  court  in  going  outside  of  the 
record  in  this  case  to  ascertain  the  tacts  neces- 
sary to  be  considered  for  a  review  of  the  error*, 
assigned.  Upon  the  authority  of  Hannon  t. 
Holmes  and  Farkhurst  v.  Bank,  66  Kan.  100» 
89  Pac.  1027,  the  Judgment  is  affirmed.  All  tlk» 
Judges  concurring. 


KING,  Platotlff  in  Error,  t.  CITY  OF  AR- 
GENTINE et  al..  Defendants  hi  Error.  (Court 
of  Appeals  of  Kansas,  Northern  Department  & 
D.    Dec.  29,  1886.)    Brror  from  dutrict  oi>arW 
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Atehbon  conntjr;  W.  D.  Webb,  Judge.  Action 
br  the  city  -of  Argentine  and  otben  against  Jn- 
Una  King.  Jadgment  for  plaintiffs,  and  defend- 
ant bring!  error.  Affirmed.  Thoa.  Wtiite,  for 
Plaintiff  in  error.  H.  A.  Bailey,  for  defendants 
1  error. 

CARVER,  J.  The  facU  and  qaestions  In- 
▼dyed  in  this  case  are  substantially  the  same  as 
in  the  case  of  Kansas  Town  Co.  t.  Same  Defend- 
ants, 47  Pac.  642,  and  upon  the  authority  of 
the  opinion  filed  in  that  case  this  judgment  ia 
afBrmed. 


RICHARDSON.  Plaintiff  hi  Error,  t. 
WOODLAWN  TOWN  CO.,  Defendant  in  Er^ 
cor.  (Court  of  Appeals  of  Kansas,  Southern 
Department,  C.  D.  Jan.  5,  1897.)  Error  from 
district  court,  Sumner  county;  James  A.  Roy, 
Judge.  Action  by  the  Woodlawn  Town  Com- 
pany against  Thomas  Richardson.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. W.  W.  Schwinn,  for  plaintiff  in  error. 
A.  E.  Parker  and  L.  Nebeker,  for  defendant  in 
error. 

JOHNSON,  P.  J.  This  case  was  submitted 
together  with  the  case  of  Richardson  v.  Wood- 
lawn  Town  Co.  (No.  164;  just  decided)  47  Pac. 
666,  and  as  the  contract  In  this  case  Is  precise- 
ly the  same  as  the  agreement  In  that  case,  ex- 
oept  it  is  for  different  parcels  of  real  property, 
and  to  a  different  vendee,  the  decision  in  that 
ease  is  deciaiTe  of  all  the  questions  in  this.  The 
jadgment  of  the  district  court  is  affirmed.  All 
the  judges  concurring. 


WILSON  et  al..  Respondents,  r.  HARRIS 
et  al..  Appellants.  (Supreme  Court  of  Montana. 
Jan.  2,  1897.)  Appeal  from  district  court,  Lew- 
is and  Clarke  county;  Horace  R.  Buck,  Judge. 
Action  by  Milton  H.  Wilson  and  others  against 
B.  Harris  and  others.  From  a  judgment  in  fa- 
▼or  of  plaintiffs,  defendants  appeal.  Affirmed. 
H.  6.  Mclntire,  A.  J.  Craven,  and  Thos.  C. 
Bach,  for  appellants.  McGonnell,  Clayberg  & 
Gunn,  for  respondents. 

PER  CURIAM.  This  case  was  argued  on 
December  7,  1896,  before  PEMBERTON,  0. 
J.,  and  DB  WITT,  J.;  HUNT,  J.,  deeming 
himself  disqualified.  From  that  day  until  now 
—January  2,  1897,— the  case  has  had  the  ear- 
nest consideration  of  the  justices  who  heard  it. 
There  are  several  important  quvstions  of  law  in 
the  case,  but  the  greatest  difficulty  arises  in  the 
interpretation  and  construction  of  the  facts 
and  the  application  of  the  law  thereto.  Upon 
some  of  the  questions  involved  we  are  wholly 
in  accord, — ^for  example,  as  to  finding  6  by  the 
court  While  the  finding  does  not  so  state,  it 
suggests  a  participation  by  H.  L.  Frank  in 
some  fraud  in  a  sale  by  the  assignee  to  him.  It 
is  expressly  found  that  the  assignee  acted  in 
good  faith,  and  we  do  not  think  that  the  facts 
as  presented  to  us  warrant  any  different  con- 
clusion as  to  Frank.  There  are  also  other  mat- 
ters in  which  we  agree,  some  of  which  are  ma- 
terial, and  others  df  which  are  unimportant; 
but  there  are  other  questions  which  are  ma- 
terial and  necessary  to  the  affirmance  or  re- 
versal of  the  judgment  upon  which  we  do  not 
agree,  and  upon  which,  after  three  weeks'  con- 
sideration, we  find  that  we  are  not  at  all  able  to 
agree.  The  personnel  of  this  court  changes  on 
day  after  to-morrow.  At  that  time  there  will 
be  two  justices  who  will  be  disqualified  to  sit 
upon  a  reargument,  if  one  were  ordered.  The 
case  could  therefore  not  be  heard  at  all  after 
to-day.  These  circumstances,  therefore,  compel 
a  decision  to  be  made  to-day,  and  must  result 
in  an  affirmance  of  the  judgment  and  order  ap- 
pealed from  on  account  of  the  disagreement  of 
the  justices  who  heard  the  case,  which  is  ac- 
cordingly done. 


HAINES  T.  CALDWELL.  (Supreme  Court 
of  Oklahoma.  Feb.  12, 1897.)  Action  between 
Rachel  Haines  and  Belle  Caldwell.  From  a 
judgment  for  the  latter,  the  former  brings  er- 
ror. Affirmed.  Amos  (Jreen  &  Son,  for  plain- 
tiff In  error.  J.  H.  Everest,  for  defendant  in 
error. 

DALE,  O.  J.  Upon  examination  of  the  rec- 
ord filed  in  this  case,  we  find  that  counsel  have 
stipulated  that  the  same  may  be  taken  upon 
the  record  without  briefs.  It  being  ascertained 
that  the  questions  involved  are  identical  with 
those  decided  in  Woodruff  t.  Wallace,  8  Okl. 
S66,  41  Pac.  367,  the  judgment  of  the  lower 
court  is  affirmed  upon  the  authority  of  that 
case.  SCOTT,  J.,  having  presided  at  the  trial 
below,  not  sitting.  The  other  justice*  con- 
curring. 


RADBBAUGH,  Appellant,  ▼.  WOLF,  Ap- 
pellee. (Supreme  Court  of  Oklahoma.  Feb.  12, 
1897.)  Error  from  district  court,  Oklahoma 
county;  before  Justice  Henry  W.  Scott.  Ac- 
tion by  William  'Wolf  against  Samuel  8.  Rade- 
baugh.  From  a  judgment  for  plaintiff,  de- 
fendant brings  error.  Affirmed.  Amos  Green 
&  Son,  for  appellant.  J.  H.  Woods,  for  appel- 
lee. 

PER  CURIAM.  This  ia  an  action  InsU- 
tuted  by  William  Wolf,  plaintiff  in  the  court 
below,  in  the  district  court  of  Oklahoma  coun- 
ty, to  obtain  a  mandatory  Injunction  removing 
the  defendant  below,  Samuel  S.  Radebaugh, 
from  a  certain  quarter  section  of  land.  This 
case  Is  in  all  respects  similar  to  Woodruff  v. 
Wallace,  8  Okl.  856,  41  Pac.  357,  and  the  de- 
cision of  the  lower  court  was  in -harmony  with 
the  decision  therein,  and  that  case  must  'control 
in  the  one  under  consideration.  Upon  the  au- 
thority of  Woodruff  v.  Wallace,  supra,  the 
judgment  of  the  lower  court  will  be  affirmed. 


(X)OS  BAY.  R.  &  E.  R.  &  NAV.  CO.,  Appel- 
lant,  T..  COOS  COUNTY  et  al.,  Respondento. 
(Supreme  Court  of  Oregon.  Feb.  23, 1897.)  Ap- 
peal from  circuit  court,  Coos  county;  J.  0.  Ful- 
lerton.  Judge.  Petition  by  the  Coos  Bay,  Rose- 
burg  &  Eastern  Uitilroad  &  Navigation  Com- 
pany against  CJoos  county  and  others  for  a 
writ  of  review.  From  a  judgment  dismissing 
the  proceeding,  petitioner  appeals.  Affirmed. 
J.  W.  Hamilton,  for  appellant.  3.  H.  Hazard, 
for  respondents. 

WOLVERTON,  J.  The  facta  in  this  case 
are  similar,  being  in  many  respecta  identical 
with  those  stated  in  the  two  cases  of  South- 
ern Oregon  Co.  v.  Ooos  Co.  (just  decided)  47 
Pac.  852,  infra,  involving  the  validity  of  a  tax 
levy  upon  the  property  of  the  plaintiff  therein 
for  the  years  1803  and  1894,  except  that  in  this 
case  the  order  of  July  12,  189u,  is  exhibited 
by  the  return  to  the  writ.  The  questions  pre- 
sented both  by  the  record  and  at  the  argument 
are  the  same  as  in  the  two  cases  above  re- 
ferred to,  which  are  therefore  decisive  of  this. 


SOUTHERN  OREGON  CO.,  Appellant,  v. 
GAGE,  Sheriff,  et  al.,  Respondents.  (Supreme 
Court  of  Oregon.  Feb.  23,  1897.)  Appeal  from 
circuit  court,  Coos  county;  J.  C.  Fullerton, 
Judge.  Petition  by  the  Southern  Oregon  Com- 
pany against  Gage,  sheriff,  and  others  for  a  writ 
of  review.  From  a  judgment  dismissing  the 
proceeding  petitioner  appeals.     Affirmed. 

This  is  a  proceeding  by  writ  of  review.  The 
petition  was  filed  in  the  court  below  September 
10,  1895,  and,  omitting  formal  matters,  states 
in  substance  that  on  the  18th  day  of  July, 
1895,  a  warrant  was  issued  out  of  the  county 
court  of  Coos  county  to  the  sheriff,  command- 
ing him  to  collect  certain  delinquent  taxes  for 
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the  7e*r  1894,  amonf  which  was  a  pretended 
tax  against  the  plainnff  of  $5,415.60,  and  that 
by  virtue  thereof  the  sheriff  was  about  to 
seize  upon  certain  personal  property  of  the 
plaintiff  in  order  to  make  the  amount  of  such 
tax:  that  the  warrant  is  based  upon  an  order 
of  the  county  court  mads  July  12,  1895,  direct- 
ing its  issuance;  that  the  assessor  failed  to  hie 
the  assessment  roll  until  September  1,  1894,  be- 
ing after  the  time  prescribed  by  law,  and  the  ex- 
tension thereof  granted  by  the  county  court; 
that  an  unfinished  roll  was  filed  prior  to  the 
last  Monday  in  August,  1894,  but  the  assessor 
continued  the  work  of  assessment,  and  did  not, 
in  fact,  complete  it  nntil  the  meeting  of  the 
ttoard  of  equalization  on  August  27,  lfcK)4;  that 
the  county  court  failed  to  levy  the  tax  at  the 
September  term,  1894,  and  did  not  make  such 
levy  until  January  19,  1895,  after  the  time 
fixed  by  law  for  so  doing  had  expired;  and 
that,  in  the  estimate  of  expenditures,  the  court 
had  unwarrantably  included  an  item  of  $7,000, 
being  interest  upon  excessive  and  illegal  in- 
debtedness of  the  county.  After  setting  out 
the  effect  of  the  evidence  before  the  board  of 
equalization  touching  the  comparative  value  of 
certain  pieces  of  property,  the-petition  assigns 
as  error  (1)  that  the  order  of  July  12,  1895,  ia 
Insnfflcient,  in  that  it  does  not  show  that  any 
taxes  were  levied  upon  plaintiff's  property  for 
the  year  1894,  or  that  any  such  taxes  remained 
unpaid  or  delinquent;  (2)  that  it  appears  from 
the  record  that  no  taxes  had  been  legally  levied 
against  the  property  of  plaintiff;  (3)  that  the 
attempted  levy  is  based  upon  an  unwarranted 
estimate  of  taxes;  (4)  that  it  was  made  without 
jurisdiction;  (5)  that  the  conrt  failed  to  find  in 
its  said  order  what,  if  any,  taxes  assessed 
against  plaintiff  were  delinquent  and  unpaid; 
Co)  that  plaintiff  had  no  opportunity  to  l>e 
heard  before  the  order  was  made;  (7)  that  the 
county  conrt,  sitting  as  a  board  of  equalization, 
placed  a  valuation  upon  the  land  of  plaintiff  in 
excess  of  that  warranted  by  the  evidence.  The 
return,  in  brief,  shows  certain  orders  and 
proceedings  were  made  and  had  as  follows: 
On  August  27,  1894,  the  board  of  equalization, 
having  under  consideration  the  plaintiff's  peti- 
tion for  a  reduction  of  its  assessment,  con- 
tinued the  hearing  thereon  from  day  to  day 
during  the  week,  when  the  l)oard  adjourned  and 
certified  its  proceedings  to  the  county  court, 
which  met  September  5th,  and  continued  the 
hearing  from  time  to  time  until  the  21st,  when 
't  ordered  a  large  reduction  of  plaintiff's  as- 
sessment. On  the  22d  the  conrt  continued  the 
matter  of  levying  the  tax  for  1894  until  the 
regular  January  term  thereof,  and  on  January 
24,  1895,  the  same  being  an  adjourned  day  of 
•aid  term,  made  its  estimate  of  expenditures 
tor  the  year,  including  therein  $7,000  interest 
upon  county  indebtedness,  and  levied  a  tax  of 
19  mills  on  the  dollar.  A  warrant  issued 
March  2,  1895.  On  April  3d  the  court  extend- 
ed the  time  for  the  return  of  delinquent  taxes 
to  July  (i,  1895.  On  July  l^h  the  sheriff  filed 
the  same,  with  his  certificate  annexed,  and  on 
July  18th  the  warrant  referred  to  in  the  peti- 
tion was  issued  by  the  clerk.  Although  alleg- 
ed in  the  petition,  the  return  does  not  show 
that  any  order  whatever  was  made  directing 
'  the  issuance  of  this  warrant.  A  motion  to 
qoash  the  writ  having  been  sustained,  judgment 
was  given  dismissing  the  proceedings,  from 
which  this  api>eal  is  prosecuted. 

J.  W,  Hamilton  and  Rufus  Mallory,  for  ap- 
pellant.    S.  H.  Hazard,  for  respondents. 

WOLVERTON,  J.  (after  stating  the  facts). 
This  record  presents  questions  identical  with 
those  discussed  and  determined  in  a  case  just 
decided  between  the  same  parties,  involving 
the  assessment  and  levy  of  taxes  on  plaintiff's 
property  for  the  year  1893,  and  it  was  so 
treated  by  counsel  at  the  argument.  47  Pac. 
852.  That  case  is  therefore  decisive  of  this, 
•nd  it  is  unnecessary  to  reiterate  the  reasoning 


here  npon  which  the  eonclnsion*  are  baaed. 
The  judgment  of  the  court  lielow  will  be  af- 
firmed. 


STANTON  V.  HARDY.  Sheriff.  (Snpi«me 
Court  of  Utah.  Dec.  21,  189C.)  Application 
of  Charles  B.  Stanton  against  Harvey  Uardy, 
sheriff,  for  a  writ  of  habeas  corpus.  Denied. 
Arthur  Brown.  C.  F.  Loofbourow,  John  M. 
Zane,  and  C.  O.  Whittemore,  for  plaintiff.  W. 
H.  Dickson,  H.  P.  Henderson,  J.  W.  Jadd,  and 
Richard  B.  Shepard,  for  defendant. 

ZANF,  C.  J.  This  is  a  habeas  corpus  pro- 
ceeding instituted  in  this  court  for  the  purpose 
of  obtaining  the  release  of  the  plaintiff  from 
imprisonment  by  the  defendant,  in  pursuance 
of  a  writ  in  his  bands  as  sheriff.  All  the  mate- 
rial points  relied  npon  by  the  plaintiff  for  lila 
discharge  were  decided  in  the  case  of  Ritchie 
V.  Richards  (this  day  filed)  47  Pac.  670,  aa 
win  appear  from  an  examination  of  the  opin- 
ion. The  application  for  the  writ  is  denied, 
and  the  plaintiff  is  remanded  to  the  custody  of 
the  sheriff  until  discharged  according  to  law. 
BARTCH  and  MINER,  JJ.,  concur  in  the  re- 
sult 


BACON  et  al.,Appenant8,  v.CITI  OF  SEAT- 
TLB,  Respondent  (Supreme  Court  of  Wash- 
ington. Nov.  27,  18w8.)  Appeal  from  superior 
court.  King  county;  J.  W.  Langley,  Judge. 
Action  by  E.  D.  Bacon  and  others  against  the 
city  of  Seattle  to  have  reassessments  of  the 
cost  of  street  Improvement  levied  on  plaintiffs' 
property  declared  invalid.  From  a  judgment 
sustaining  the  reassessment  except  as  against 
land  of  one  of  the  plaintiffs,  plaintiffs  appeal. 
Affirmed.  Stratton,  Lewis  &  Oilman,  for  ap- 
pellants. John  K.  Brown  and  Battle  &  Sliip- 
ley,  for  respondent. 

PER  CURIAM.  The  appellants,  in  the  elabo- 
rate brief  filed  in  this  cause,  have  attempted 
to  distinguish  it  from  the  cases  of  Fredericx  T. 
City  of  Seattle,  13  A'^ash.  428,  43  Pac.  3&i,  and 
Cline  V.  City  of  Seattle,  13  Wash.  444,  43  Pac 
367,  but  a  careful  examination  of  every  ques- 
tion discussed  bus  failed  to  satisfy  ns  that  this 
case  does  not  fall  fairly  within  the  principles 
therein  announced,  and  upon  the  authority  of 
those  cases  the  judgment  must  be  affirmed. 


CITY  OF  NEW  WHATCOM,  Respondent,  t. 
BELLINGHAM  BAY  IMP.  CO.,  Anpellant 
(Supreme  Court  of  Washington.  Dec.  8,  1896.) 
Appeal  from  superior  court,  Whatcom  county; 
John  R.  Winn,  Judge.  Action  by  the  city  of 
New  Whatcom  against  the  Bellingham  Bay 
Improvement  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed.  New- 
man &  Howard,  for  appellant.  T.  E.  Cade,  D. 
W.  Freeman,  and  Kerr  &  McCord,  for  re- 
spondent. 

PER  CURIAM.  This  action  is  similar  to 
another  case  between  the  same  parties,  just 
decided  (47  Pac.  23t)),  with  the  exception  that 
the  defendant  sought  to  offset  a  claim  for  lum- 
ber furnished  the  contractors  in  making  the 
improvements,  and  its  defense  was  stricken 
from  the  answer.  The  contractors  were  not 
parties  to  the  proceeding.  The  warrants  for 
the  improvement  were  outstanding,  and  the  de- 
fense was  not  available  in  an  action  by  the  city 
to  foreclose  the  assessment  liens. 


CITY  OF  NEW  WHATCOM,  Respondent, 
V.  BEIJ.INGHAM  BAY  IMP.  CO.,  Appellant. 
(Supreme  Court  of  Washington.  Dec  8,  18U6.) 
Appeal  from  superior  court,  Whatcom  countr; 
John  R.  Winn,  Judge.  Action  by  the  city  of 
New  Whatcom  against  the  Bellingham  Bay 
Improvement  Company.     Judgment  for  plain- 
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tiff,  and  defendant  appeals.  Affirmed.  New- 
man &  Howard,  for  appellant.  T.  E.  Cade, 
D.  W.  Freeman,  and  Kerr  &  McCord,  for  re- 
spondent. 

PEn  CURTAM.  On  the  authority  of  the 
cases  jast  decided  between  these  parties  (47 
Fac.  236,  237),  the  judgment  herein  is  af- 
firmed. 


FIRST  NAT.  BANK  OP  PORT  TOWN- 
SKSU,  AppeUant,  v.  CITY  OF  PORT  TOWN- 
SEND,  Respondent.  (Supreme  Court  of  Wash- 
ington. Feb.  11,  1807.)  Appeal  from  superior 
court,  .Tefferson  county;  R.  A.  Balliuger, 
Judge.  Action  by  the  First  National  Bank  of 
Port  Townsend  against  the  city  of  Port  Town- 
send.  Prom  a  judgment  sustaining  a  demurrer 
to  the  complaint,  plaintiff  appeals.  Reversed. 
Trumbull  &  Trumbull,  for  respondent. 

PER  CURIAM.  This  case  involves  the  iden- 
tical issues  that  were  presented  and  determin- 
ed in  the  Case  of  Bank  of  British  Columbia  of 
Victoria  (just  decided)  47  Pac.  896,  and  upon 
the  stipulation  of  the  respective  parties  filed 
therein,  and  for  the  reasons  given  in  the  opin- 
ion of  the  court  in  that  case,  the  judgment  of 
the  conrt  below  is  reversed,  aud  tie  cause  re- 
manded, with  directions  to  overrule  the  demur- 
rer to  the  complaint. 


GERMAN-AMERICAN  SAV.  BANK  OP 
BURLlMriON,  IOWA,  Respondent,  v.  CITY 
OF  SPOKANE,  Appellant  (Supreme  Court 
of  Washington.  Dec.  15,  1896.)  Appeal  from 
superior  court,  Spokane  county;  Norman  Buck, 
Judge.  Action  by  the  German-American  Sav- 
ings Bank  of  Burlington,  Iowa,  against  the  city 
of  Spokane.  Judgment  for  plamtiff,  and  de- 
fendant appeals.  Affirmed.  W.  H.  Plummer, 
for  appellant.  Kennan  &  Belden,  for  respond- 
ent. 

PER  CURIAM.  This  case  falls  squarely 
within  the  rule  announced  by  this  court  in  the 
case  of  McEwan  v.  City  of  Spokane  (decided 
Dec.  15,  1896)  47  Pac.  433,  and  the  judgment 
will  therefore  be  affirmed. 


HEUSCHOBER,  Appellant,  ▼.  CITY  OF 
PORT  TOWNSEND,  Respondent  (Supreme 
Court  of  Washington.  Feb.  11,  18970  Appeal 
from  superior  court,  Jefferson  county;  R.  A.  Bal- 
linger,  Judge.  Action  by  Emil  Heuschober 
against  the  city  of  Port  Townsend.  From  a 
judgment  sustaining  a  demurrer  to  the  com- 
plaint, plaintiff  appeals.  Reversed.  Trum- 
bull &  Trumbull,  for  respondent. 

PER  CURIAM.  This  case  involves  the  iden- 
tical issues  that  were  presented  and  determined 
in  the  Case  of  Bank  of  British  Columbia  of 
Victoria  (just  decided)  47  Pac.  896,  and  upon 
the  stipulation  of  the  respective  ^rties  filed 
therein,  and  for  the  reasons  given  m  the  opin- 
ion of  the  court  in  that  case,  the  judgment  of 
the  court  below  is  reversed,  and  the  cause  re- 
manded, with  directions  to  overrule  the  de- 
murrer to  the  complaint. 


II-LMAN.  Respondent,  v.  GREAT  NORTH- 
ERN RY.  CO.,  Appellant.  (Supreme  Court  of 
Washington.    Feb.  5,  1897.)    Appeal  from  su- 


perior court,  Snohomish  counj^;  John  C.  Den- 
ney,  Judge.  .Action  by  W.  H.  Illman  against 
the  Great  Northern  Railway  Company.  Dis- 
missed. Burke.  Shepard  &  McGilvra,  for  ap- 
pellant.   L.  H.  Coon,  for  respondent. 

PER  CURIAM.  This  cause  is  similar  to  No. 
2j383  (Henry  v.  Railway  Co.  [just  dismissedl 
47  Pac.  895>,  and  it  is  likewise  dismissed,  with 
costs  against  the  appellant  only. 


JOHNSON,  Appellant,  v.  CITY  OP  PORT 
TOWNSEND,  Respondent  (Supreme  C!ourt 
of  Washington.  Feb.  11,  1897.)  Appeal  from 
superior  court,  Jefferson  county;  K.  A.  Bal- 
linger.  Judge.  Action  by  E.  M.  Johnson  against 
the  city  of  Port  Townsend.  Prom  a  judgment 
sustaining  a  demurrer  to  the  complaint,  Jplain- 
tiff  appeals.  Reversed.  Trumbull  &  Trum- 
bull, for  respondent. 

PER  CURIAM.  This  case  involves  the  iden- 
tical issues  that,  were  presented  and  determin- 
ed in  the  Case  of  Bank  of  British  Columbia  of 
Victoria  (just  decided)  47  Pac.  896,  and  upon 
the  stipulation  of  the  respective  parties  tiled 
therein,  and  for  the  reasons  given  in  the  opin- 
ion of  the  court  in  that  case,  the  judgment  of 
the  court  below  is  reversed,  and  the  caufe  re- 
manded, with  directions  .to  overrule  the  de- 
murrer to  the  complaint 


MURRAY,  Respondent,  r.  MONTGOMERY 
et  al..  Appellants.  (Supreme  Ourt  of  Wash- 
ington. Dec.  24,  1896.)  Appeal  from  superior 
conrt,  Kittitas  county;  Carroll  B.  Graves, 
Judge.  Action  by  Katharina  Murray  against 
James  P.  Montgomery,  S.  F.  Montgomery,  and  R. 
M.  Christiansen.  Prom  a  decree  for  plaintiff, 
defendants  appeal.  Reversed.  Ralph  Kauff- 
man  and  E.  Pruyn,  for  appellants.  Frank  H. 
Rudkin  and  D.  H.  Carey,  for  respondent. 

PER  (3URIAM.  In  accordance  with  the 
stipulation  filed  by  the  attorneys  for  the  re- 
spective parties  in  this  case,  to  the  effect  that 
the  judgment  should  follow  that  in  the  case  of 
Clerf  V.  Montgomery  (decided  Nov.  12,  1896)  46 
Pac.  1028,  the  judgment  will  be  reversed,  and 
the  cause  remanded  to  the  lower  court  with 
instructions  to  modify  the  judgment  so  that 
the  decree  shall  not  apply  to  the  lands  purchas- 
ed by  the  appellant  Cnristiansen.- 


STATE  ex  rel.  AMSTERDAMSCH  TRUS- 
TEES KANTOOR  V.  SUPERIOR  COURT  OF 
SPOKANE  COUNTY  et  al.  (Supreme  Court 
of  Washington.  Nov.  30,  1896.)  Application 
by  the  state  of  Washington  on  the  relation  of 
Amsterdamsch  Trustees  Kantoor  for  a'  writ  of 
prohibition  to  the  superior  court  of  Spokane 
county,  and  Norman  Buck,  judge  of  such  court. 
Writ  granted.  Binkley,  Taylor  &  McLaren  and 
Graves,  Wolf  &  Graves,  for  relator.  Cyrus 
Hoppy.  for  respondents. 

ANDERS,  J.  This  case  presents  substan- 
tially the  same  questions  that  were  involved 
and  determined  In  the  case  of  State  v.  Superior 
(jourt  of  Spokane  Co.  (just  decided)  47  Pac. 
31,  and  for  the  reasons  given  in  the  opinion 
therein  tho"peremptory  writ  of  prohibition  must 
be  granted.  HOYT,  O.  J.,  and  SCOTT,  J., 
concur. 


End  of  Casbs  in  Vol.  47. 
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